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SWEATT  et  aL  t.  HUNT. 

(Sopreme  Court  of  Washington.    March  2, 

1906.) 

1.  Mechanics'   Liens— Kioht  to  Lien— Iw- 

COHPLCTE    PEBFOBXANCE    OF    CONTBACT. 

Where  the  owner,  as  authorized  by  the 
building  contract,  performed  work  that  the 
contractor  failed  to  perform,  the  contractor  was 
entitled  to  enforce  a  meclianic's  lien  for  the 
contract  price  leas  the  cost  of  the  work  done 
bj  the  owner. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mechanics'  Liens,  SS  124,  281,  288.] 

2.  CONTBACTS  —  BUILDINO  COKTBACT  —  CON- 
BTBUCTION.  ,       .      ,    ^. 

Where  a  building  contract  authorised  the 
owner  to  construe  the  terms  thereof  and  made 
his  construction  final,  atid  the  contract  in  re- 
gard to  plastering  provided  that  the  lathing 
should  receive  two  coats  of  plaster  and  "carpet 
float  for  calcimining  walls,"  the  owner  was  au- 
thorized to  construe  the  provision  as  requiring 
three  coats  of  plaster. 

3.  Same— Defective  Wokk— Notice. 

Where  a  building  contract  required  writ- 
ten notice  to  the  contractor  of  any  alleged  de- 
fects, oral  notice  to  the  contractor  was  in- 
sufficient to  amount  to  an  objection. 

4.  Mechanics'    Liens— Fobeclosube—Attob- 
het's  Fees.  ,  , 

The  Supreme  Court,  on  appeal  in  an  ac- 
tion to  foreclose  a  mechanic's  lien,  will  not 
make  an  additional  allowance  of  attorney's  fees. 

Appeal  from  Superior  Court,  Spokane 
County:  D.  H.  Carey,  Judge. 

Action  by  J.  B.  Sweatt  and  another  against 
S.  L.  Hunt  From  a  judgment  in  favor  of 
plaintiffs,  defendant  appeals.    Affirmed. 

Robertson,  Miller  &  Rosenhaupt,  for  ap- 
pellant   Jotm  C.  Kleber,  for  respondents. 

MOUNT,  C.  J.  This  action  was  brought 
by  respondents,  to  foreclose  a  mechanic's 
lien  against  certain  property  owned  by  ap- 
pellant The  complaint  alleged  that  on  Oc- 
tober 10,  1904,  the  respondents  entered  into 
a  written  contract  with  appellant  for  the 
completion  of  some  33  rooms  of  a  tbree-story 
building  belonging  to  appellant,  at  an  agreed 
price  of  |1,560;  that  respondents  finished  the 
said  rooms  In  accordance  with  the  contract; 
that  appellant  neglected  and  refused  to  pay 
the  balance  due  thereon;  that  thereafter  a 
mechanic's  lien  was  filed  against  the  building 
84  P.— 1 


for  the  sum  of  $1,287.  The  prayer  was  for 
judgment  for  that  amount  and  $200  at- 
torney's fee  for  foreclosing  the  lien.  Appel- 
lant answered  admitting  the  contract  but  de- 
nied that  respondents  had  compiled  there- 
with, and  alleged  that  respondents  had  whol- 
ly failed  to  comply  with  the  terms  of  the 
contract  In  a  substantial  manner  ^s  regards 
the  plastering,  plumbing,  and  painting  the 
wood  wprk.  Appellant  also  alleged  that  be 
had  been  greatly  damaged  as  a  result  of  the 
nonperformance  of  the  contract  by  respond- 
ents. The  reply  denied  the  new  matter  con- 
tained in  the  answer.  Upon  the  trial,  the 
court  found  that  the  respondent  bad  substan- 
tially performed  the  terms  of  the  contract 
and  made  findings  favorable  to  the  re- 
spondents, with  one  exception,  that  by  reason 
of  a  doubtful  provision  of  the  contract  re- 
lating to  the  plastering,  respondents  bad 
failed  and  refused  to  put  on  the  walls  a  car- 
pet float  of  plastering,  which  appellant  sub- 
sequently put  on  at  a  cost  of  $165,  which  sum 
was  deducted  from  the  amount  found  due 
from  appellant  to  respondents;  and  a  decree 
of  foreclosure  was  entered  for  the  balance. 
From  that  decree  this  appeal  is  prosecuted. 
There  are  niunerous  assignments  of  error, 
nearly  all  of  which  are  that  the  court  erred 
in  its  findings  of  fact.  We  shall  not  discuss 
these  assignments  separately.  The  contract 
provides,  among  other  things,  as  follows: 
"The  work  Included  in  this  contract  is  to 
be  done  under  the  direction  of  the  owner,  and 
that  his  decision  as  to  the  true  construction 
and  meaning  of  the  drawings  and  specifica- 
tions shall  be  final.  •  •  •  xhe  contractor 
shall  provide  suificient  safe  and  proper  facili- 
ties at  all  times  for  the  inspection  of  the 
work  by  the  owner  or  his  authorized  repre- 
sentatives; shall,  within  24  hours  after  re- 
ceiving written  notice  from  the  owner  to  that 
effect  proceed  to  remove  from  the  grounds 
or  buildings  all  materials  condemned  by  him 
whether  worked  or  unworked,  and  to  take 
down  all  portions  of  the  work  which  the 
owner  shall  by  like  written  notice  condemn 
as  unsound  or  improper,  or  as  in  any  way 
failing  to  conform  to  the  drawings  and  speci- 
fications, and  shall  make  good  all  work  dam- 
aged   or    destroyed    thereby.    •    •    •    The 
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building  sliall  be  plastered  In  10  days  from 
date,  and  the  carpenter  work  shall  be  fin- 
ished In  one  week  after  the  plastering  is  dry. 
Owner  shall  have  the  right  to  say  when  the 
plastering  Is  dry."  The  specifications  In  re- 
gard to  the  plastering  provided  that,  "This 
lathing  to  receive  two  coats  of  plaster; 
first  coat  to  be  brown  hair  mortar  properly 
composed  of  fresh  burnt  lime,  clean  sharp 
bank  sand  and  plenty  of  long  cattle  hair,  well 
soaked ;  all  to  be  well  mixed  before  applying. 
Second  coat  to  be  of  lime  and  sand  mortar 
with  comparatively  little  hair,  and  all  to  be 
put  on  with  sufiicient  force  to  secure  a  good 
clinch.  Plaster  full  to  all  grounds,  plumb 
and  square  all  angles.  Carpet  flout  for  cal- 
clmlnlng  walls." 

At  the  trial  the  principal  contention  in  the 
case  was  over  the  plastering.  The  evidence 
showed  conclusively  that  the  appellant  was 
In  attendance  upon  the  work  every  day  and 
nearly  all  the  time.  He  saw  bow  everything 
was  done.  He  saw  the  plastering  put  on. 
When  two  coats  had  been  applied  and  It  had 
dried  for  several  dnys,  he  notified  the  re- 
spondent that  It  was  dry  enough  for  the  wood 
work,  which  was  thereupon  put  on  by  the 
respondents.  No  written  notice  by  the  owner 
was  given,  condemning  any  of  the  work  as 
unsound  or  Improper,  during  the  progress  of 
the  work.  When  respondents  had  finished 
the  whole  work  within  the  time  agreed  upon, 
and  made  a  request  for  their  pay,  appellant 
thereafter,  on  December  6,  1904,  served  a 
written  notice  on  respondents  as  follows: 
"1  hereby  notify  you  that  from  the  above 
date  action  will  be  taken  as  per  article  No. 
6  In  our  building  agreement  made  the  19th 
day  of  October,  1904,  as  the  plastering  is  un- 
satisfactory and  the  plumbing  is  not  accord- 
ing to  plans.  By  such  default  the  building 
being  unfinished  Is  a  pecuniary  loss  to  me. 
Tours  respectfully,  S.  L.  Hunt."  Article  No. 
6,  referred  to  In  the  above  notice,  was  to  the 
effect  that  If  the  contractor  refused  to  prop- 
erly perform  the  work,  the  owner,  after  three 
days'  written  notice,  might  perform  the  same 
and  deduct  the  cost  thereof  from  any 
amount  due  the  contractor.  A  dispute  then 
arose  between  appellant  and  respondents  as 
to  whether  the  specifications  required  two 
coats  of  plaster  or  three  coats,  appellant 
contending  for  three  coats  and  respondents 
that  they  bad  fully  performed  the  contract 
by  placing  two  coats  of  plaster  on  the  laths. 
Appellant  thereupon  employed  other  plaster- 
ers, and  the  third  coat  of  plaster  was  placed 
upon  the  walls  at  an  expense  of  |165.  This 
Item  was  allowed  by  the  court,  and  the 
amount  of  It  deducted  from  respondents' 
claim. 

Appellant,  however,  contends  that  the  fail- 
ure of  the  respondents  to  place  this  third 
coat  of  plaster  upon  the  walls  was  a  sub- 


stantial part  of  the  contract,  and  because 
respondents  refused  to  do  It,  that  they  have 
not  performed  their  contract  so  as  to  main- 
tain their  action  upon  this  lien.  But  such 
result  does  not  follow.  Under  the  terms  of 
the  contract,  respondents  were  entitled  to 
the  balance  due  after  deducting  this  item, 
and  of  course  could  maintain  their  lien  for 
that  balance.  The  terms  of  the  contract  re- 
lating to  plastering  as  stated  above  were  not 
clear;  the  meaning  was  doubtful ;  it  was  sub- 
ject to  construction.  Respondents  construed 
the  specifications  as  meaning  but  two  coats 
of  plaster,  and  completed  the  work  upon  that 
construction.  The  appellant  was  present  and 
made  no  objection  until  the  work  was  fully 
performed  and  a  demand  for  payment  was 
made  by  respondents.  He  then,  for  the  first 
time,  raised  the  point  The  contract  pro- 
vided that  the  owner  should  construe  the 
terms  of  the  contract,  and  that  his  construc- 
tion should  be  final.  Under  this  provision, 
the  owner  was  authorized  to  require  three 
coats  of  plaster,  provided  he  did  not  mislead 
the  contractors,  and  made  bis  objections  In 
time.  Respondents  are  not  contending  now 
that  appellant  waived  his  rights  by  silence 
or  failure  to  object  at  the  time  the  plastering 
was  placed  upon  the  walls.  When  appellant 
employed  others  to  complete  the  work  and 
deducted  the  amount  necessary  to  pay  for 
it  from  the  amount  due  on  the  whole  work, 
the  balance  was  due  to  the  respondents.  Re- 
spondents were  entitled  to  their  Hen  for  such 
balance. 

Appellant  contends  that  the  plumbing  and 
painting  were  defective,  and  evidence  was 
offered  to  show  that  oral  objections  were 
made  during  the  progress  of  the  work,  but 
the  court  correctly  excluded  these  offers,  be- 
cause the  contract  required  such  notice  to  be 
In  writing.  Appellant  does  not  contend  that 
he  made  any  expenditures  in  order  to  remedy 
any  defects  In  the  plumbing  or  painting.  The 
evidence,  we  think,  shows  that  this  work  ytaa 
done  In  accordance  with  the  plans  and  speci- 
fications. We  have  carefully  examined  all 
the  evidence  In  the  case  and  are  of  the  opin- 
ion that  the  findings  of  the  court  are  clearly 
In  accordance  with  the  facts  about  which 
there  Is  very  little  dispute.  The  court  below 
allowed  the  respondents  an  attorney's  fee  of 
$150  for  foreclosing  the  lien.  Respondents 
ask  us  to  make  an  additional  allowance  of 
$200.  We  have  heretofore  refused  to  make 
order  of  this  kind.  Lavanway  v.  Cannon.  37 
Wash.  593,  79  Pac.  1117.  The  request  la 
therefore  denied. 

We  are  satisfied  that  the  judgment  appeal- 
ed from  does  substantial  justice  between  the 
parties.    It  is  therefore  aflSrmed. 

ROOT,  DUNBAR,  CROW,  FULLERTON, 
RUDEIN,  and  HADLBY,  JJ.,  concur. 
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ERICKSON  ▼.  B.  J.  McNEELBT  &  CO. 
(Snpreme  Court  of  Washington.    Jan.  30,  1906.) 

L  Masteb  and  Servant— Injuby  to  Servant 
— Failube  to  Guabd  Machineby— Assump- 
tion OF  Risk. 

Where  a  master  fails- to  guard  a  circular 
■aw  44  inches  in  diameter  and  revolving  from 
900  to  1.400  revolutions  a  minute,  as  requir- 
ed by  the  factory  act  (Laws  1903.  p.  40,  c  37), 
requiring  the  safeguarding  of  machinery,  a  serv- 
ant does  not  assume  the  risk  of  injury  by  the 
unguarded  saw. 

lEd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  545,  553.] 

2.  Saux  —  Quabdino    Maohineby— Question 

FOB  JUBY. 

Where,  on  the  issue  whether  a  circular 
saw  could  be  advantageously  guarded  as  requir- 
ed by  the  factory  act  (Laws  1903,  p.  40,  c.  37), 
there  was  evidence  that  a  proper  guard  could 
be  placed  over  the  saw,  so  that  it  would  be  com- 
paratively safe,  without  inconvenience  to  its 
operation,  which  was  contradicted,  the  ques- 
tion whether  the  master  could  guard  it  was  for 
the  jury,  and  on  the  jury  finding  that  the  saw 
could  be  guarded  the  master  was  negligent  for 
failing  to  do  so. 

[Ed.  Note. — For  cases  in  point,  see  voL  34,' 
Cent  Dig.  Master  and  Servant,  $  229.] 

3.  Same— Contbibutoby  Neoligenob— Ques- 
tion FOB  JUBY. 

Evidence  in  an  action  for  the  death  of  an 
employ^  occasioned  by  his  falling  on  an  un- 
guarded saw  examined,  and  held,  that  the 
question  of  bis  contributory  negligence  was  for 
the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  il  1089-1132.] 

4.  Same  —  Failube  to  Guabd  Machineby  — 
Negligence— Evidence— Admissibility. 

Where,  in  an  action  for  the  death  of  an 
employs  occasioned  by  his  falling  on  an  un- 
guarded saw,  the  issne  was  whether  the  master 
could  have  guarded  it  as  required  by  the  fac- 
tory act  (Laws  1903,  p.  40,  c.  37),  evidence  that 
subsequent  to  the  accident  the  saw  was  guarded 
in  a  way  witnesses  testified  it  could  have  been 
guarded  was  admissible  only  for  the  purpose  of 
determining  whether  it  could  have  been  guarded 
at  the  time  of  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  $  918.] 

5.  Same  —  Independent  CJontbactob  —  Evi- 
dence OF  Relation-^Joestion  fob  Jury. 

Evidence  in  an  action  for  the  death  of  an 
employe  examined,  and  held,  that  the  question 
whether  a  third  person  was  the  manager  of  de- 
fendant's mill,  making  defendant  liable,  or  an 
independent  contractor,  was  for  the  jury. 

6.  Attobney  and  Client— Authority  of  At- 
TOBNEY— Release  of  Claim  fob  Damages- 
Question  FOR  Jury. 

In  an  action  for  the  death  of  an  employe, 
evidence  on  the  issue  whether  an  attorney  mak- 
hig  a  settlement  for  the  damages  sustained  had 
authority  to  settle  for  less  than  a  specified  sum, 
so  as  to  bind  plaintiff  by  a  settlement  for  a  less 
sum  examined,  and  held,  that  the  question  of 
the  extent  of  the  authority  of  the  attorney  was 
for  the  jury. 

Root  J.,  dissenting. 

Appeal  from  Superior  Court,  Snohomish 
County;  W.  W.  Black,  Judge. 

Action  by  Martha  E.  Erickson  against  E<. 
J.  McNeeley  &  0>.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Reynolds  &  Griggs  and  Bell  &  Austin,  for 
appellant  Hathaway  &  Alston  and  E.  W. 
Bundy,  for  respondent 


MOUNT,  O.  J.  The  respondent,  as  the  wid- 
ow of  W.  A.  Erickson,  deceased,  brought  thla 
action  against  the  appellant  to  recover  dam- 
ages occasioned  by  the  death  of  ber  husband 
in  appellant's  mill.  The  complaint,  in  sub- 
stance, alleges  that  the  respondent  Is  the  wid- 
ow of  W.  A.  Erickson,  deceased;  that  the  ap- 
pellant owned  and  operated  a  shingle  mill 
in  Everett,  and  that  ber  said  husband  was 
employed  by  appellant  in  said  mill;  that  his 
duties  were  to  work  near  a  circular  saw 
44  Inches  In  diameter;  that,  while  exercising 
due  care,  her  said  husband  slipped  and  fell  into 
said  saw,  and  was  killed.  The  negligence 
alleged  is  that  appellant  neglected  and  failed 
to  guard  said  saw,  although  the  same  could 
have  been  guarded  advantageously,  and  that 
Bald  appellant  failed  to  furnish  ber  husband 
with  a  safe  place  In  which  to  work.  Appel- 
lant answered  the  complaint,  and  alleged  that 
It  owned  the  mill,  but  denied  that  it  was 
operating  the  said  mill  at  the  time  of  the 
death  of  Mr.  Erickson;  denied  that  It  em- 
ployed Mr.  Erickson,  or  that  he  was  working 
for  appellant  at  the  time  of  his  death,  and 
denied  any  neglect  of  duty.  As  a  first  af- 
firmative defense  appellant  alleged  that,  on 
January  1,  1904,  some  five  months  before  the 
injury.  It  had  leased  the  said  mill  to  one  J. 
R.  Palmer,  who,  at  the  time  of  the  accident, 
bad  full  charge  of  the  mill  and  machinery, 
and  employed  all  the  men,  Including  the  said 
W.  A.  Erickson,  and  was  manufacturing  shin- 
gles for  the  appellant  at  the  rate  of  52 
cents  per  tliousand  on  his  own  account;  that 
appellant  had  nothing  whatever  to  do  with 
the  mill,  or  the  men  In  charge  thereof,  or 
employed  therein.  As  a  second  affirmative 
defense  the  answer  alleged  that  the  saw  in 
question  was  as  thoroughly  a  nd  ad  vantageously 
guarded  as  it.  was-possible  for  the  same  to  be 
guarded  and  operated;  that  said  W.  A.  Erick- 
son was  furnished  a  reasonably  safe  place 
In  which  to  tvork;  that  the  dangers  thereof 
wefe  open  and  apparent,  and  well  known  to 
said  Erickson,  and  were  the  usual  risks  and 
dangers  incident  to  his  employment;  and  that 
he  assumed  the  risks  thereof.  As  a  third 
affirmative  defense  the  answer  alleged  that 
the  death  of  said  W.  A.  Erickson  was  caused 
solely  by  a  want  of  proper  care  and  caution 
on  his  part,  and  was  due  .solely  to  his  con- 
tributory negligence.  As  a  fourth  affirma- 
tive defense  the  answer  alleged  a  full  and 
complete  settlement  and  satisfaction  of  the 
cause  of  action  stated  In  the  complaint,  by 
the  payment  of  $500  by  said  J.  R.  Palmer,  the 
lessee  of  the  mill,  to  one  George  P.  Rossman, 
an  attorney  for  the  respondent;  said  attorney 
having  full  power  and  authority  from  the 
respondent  to  make  the  settlement.  Re- 
spondent in  reply  denied  all  the  allegations 
of  the  affirmative  defenses,  and  In  reply  to 
the  affirmative  matter  contained  In  the 
fourth  affirmative  .answer  alleged  that  the 
said  attorney,  Rossman,  had  no  authority  to 
settle  the  claim  for  less  than  $5,000.  and  that 
said  Palmer  liad  notice  thereof  prior  to  the 
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time  of  the  alleged  settlement;  that  Imme- 
diately after  she  was  notified  of  tbe  settle- 
ment for  |500  she  repudiated  the  same,  and 
returned  the  money  which  was  sent  to  her. 
Upon  these  issues  the  cause  was  tried  to  tbe 
court  and  a  Jury,  which  returned  a  verdict 
In  favor  of  the  respondent  for  $5,000.  The 
appeal  Is  prosecuted  from  a  Judgment  ren- 
dered upon  the  verdict 

There  is  no  dispute  as  to  how  the  accident 
happened  which  caused  the  death  of  W.  A. 
Ericlcson,  and  there  la  no  .dispute  as  to  the 
condition  of  the  saw,  or  the  mill  in  which 
the  death  occurred.  The  facts  In  relation  to 
these  matters  are  substantially  as  follows: 
The  mill  was  owned  by  tbe  appellant  It  is 
located  on  the  water  front  in  Everett.  To 
the  west  of  the  mill  logs  were  kept  in  a 
boom  in  tbe  water.  These  logs  were  brought 
up  out  of  the  water  through  a  log  chute,  and 
into  tbe  west  side  of  the  mill  through  an 
opening  about  12  feet  wide  by  8  feet  high. 
About  15  feet  from  this  opening,  and  at  right 
angles  to  the  log  chute,  was  a  large  drag 
saw,  operated  by  steam  power,  which  saw 
was  used  to  cut  logs  into  bloclcs  about  16 
inches  long.  These  bloclcs,  when  cut  from  tbe 
log,  dropped  onto  a  deck  about  10  feet  wide 
by  12  feet  long,  which  was  called  a  "sapping" 
deck.  In  tbe  southeast  corner  of  this  sap- 
ping deck,  on  a  level  and  connected  with  it 
was  the  power  bolter's  saw  carriage.  This 
carriage  was  about  4  feet  wide  by  8  feet  long, 
covered  over  the  top  with  sheet  iron.  It  was 
a  movable  platform  with  a  slit  running 
lengthwise  down  the  center.  Through  this 
slit  the  saw  revolved  as  the  carriage  moved 
back  and  forth  along  the  saw.  Immediately 
to  the  south  of  the  center  of  this  carriage  and 
opposite  the  slit  was  located  a  stationary  cir- 
cular saw  52  inches  in  diameter.  This  car- 
riage and  saw  were  used  for  tbe  purpose  of 
splitting  round  blocks  Into  bolts,  suitable  for 
the  shingle  machines.'  Round  blocks,  one  or 
more  at  a  time,  were  taken  from  the  sapping 
deck  and  placed  upon  the  power  bolter's  car- 
riage, over  the  silt  therein,  and  then,  by 
means  of  a  lever,  the  carriage  was  caused 
to  run  forward  Into  the  saw,  wblcb  would  cut 
the  round  blocks  into  tbe  proper  size.  By 
reversing  the  lever  the  carriage  would  move 
back  to  Its  position  in  the  southeast  corner 
of  the  sapping  deck.  The  blocks  would  then 
be  removed  from  the  carriage,  and  more 
round  blocks  placed  thereon.  At  the  end  of 
this  carriage  next  to  the  saw,  an  iron  frame 
extended  across  the  carriage.  At  the  place 
of  the  slit  in  which  tbe  saw  revolved,  this 
frame  extended  higher  than  the  saw,  forming 
a  yoke  or  bow  which  permitted  the  saw  to 
pass  through.  This  frame  served  to  make 
the  carriage  solid  at  that  end,  and  also  as  a 
guard  to  protect  blocks  from  rolling  into  the 
saw  prematurely.  There  was  ample  light  in ' 
tbe  mill  about  the  sapping  deck  and  power 
bolter's  saw  and  carriage.  The  machinery 
was  all  in  good  order  and  repair.  W.  A. 
Ericiison,  deceased,  was  employed  as  power 


bolter's  helper  In  the  mill.  His  duties  were 
to  take  round  blocks  from  the  sapping  deck 
and  place  them  upon  tbe  power  liolter's  saw 
carriage.  He  used  a  short  iron  hook  in  turn- 
lug,  rolling,  or  lifting  the  blocks,  when  neces- 
sary to  place  them  upon  tbe  saw  carriage. 
He  had  been  engaged  in  this  work  for  about 
8  or  9  days  previous  to  the  day  of  the  acci- 
dent On  May  13,  1904,  at  about  4  o'clock 
in  tbe  afternoon,  a  round  cedar  block  was  ly- 
ing on  its  circumference  with  the  axis  of  the 
block  at  right  angles  to  the  power  bolter's 
carriage,  and  within  a  foot  or  so  of  tbe  car- 
riage, not  far  from  tbe  southeast  corner  of 
the  sapping  deck.  It  was  within  4  or  5  feet 
of  the  saw,  which  was  revolving  from  900  to 
1,400  revolutions  per  minute.  The  saw  was 
unguarded,  except  for  the  Iron  inverted  U- 
shaped  frame  at  tbe  end  of  the  carriage  next 
to  the  saw.  The  shingle  block  was  a  cedar 
block  16  Inches  long,  2  or  3  feet  in  diameter, 
and  weighing  from  75  to  100  pounds.  The 
drciunference  of  the  block  was  covered  with 
a  thin  bark.  Mr.  Erickson  came  up  to  the 
block  for  the  purpose  of  rolling  or  sliding  it 
onto  the  power  bolter's  carriage.  He  stood 
with  his  back  toward  tbe  saw,  being  be- 
tween the'  block  and  the  saw.  He  reached 
down  with  his  hook,  wblcb  he  struck  into 
the  east  end  of  the  block,  being  the  end  near- 
est him.  The  book  caught  in  the  wood  of  tbe 
block  Just  under  the  bark.  He  then  pulled 
toward  himself  hard  enough  so  that  the  wood 
and  bar  gave  way,  which  caused  him  to  lose 
his  balance  and  fall  backward  upon  the  saw. 
His  head  was  severed  from  his  body.  Tbe 
other  facts  in  tbe  case  necessary  to  an  un- 
derstanding of  the  points  presented  will  be 
stated  hereafter  in  connection  therewith.  At 
tbe  conclusion  of  the  respondent's  testimony, 
and  again  at  the  conclusion  of  all  tbe  testi- 
mony In  the  case,  the  appellant  moved  the 
court  for  a  directed  verdict,  upon  the  grounds 
that  respondent's  husband  met  bis  death  by 
a  risk  which  was  open  and  apparent,  and 
therefore  assumed;  that  all  the  testimony 
showed  that  he  was  guilty  of  contributory 
negligence;  that  he  was  employed  by  J.  R. 
Palmer,  who  was  an  independent  contractor, 
for  whose  negligence  appellant  was  not  liable; 
and  that  the  cause  of  action  had  been  settled 
and  discharged. 

It  may  be  conceded  In  this  case  that  but 
for  the  provisions  of  the  factory  act  of  1903, 
respondent's  husband  assumed  the  risk 
which  caused  his  death.  The  mill  was  well 
lighted,  and  all  the  machinery  was  In  good 
order  and  repair.  There  were  no  hidden  or 
latent  dangers  or  defects.  The  dangers  were 
open  and  apparent  'Whether  tbe  deceased 
assumed  the  risk,  therefore,  depends  upon  the 
fact  whether  the  saw  was  guarded,  or  should 
have  been  properly  guarded,  under  tbe  fac- 
tory act  (Laws  1903,  p.  40,  c.  37).  If  the  saw 
could  have  been  guarded  advantageously,  and 
was  not  so  guarded,  appellant  was  n^U- 
gent,  assuming,  of  course,  that  It  was  in 
charge  of  tbe  mill;  and  tbe  deceased  did  not 
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assume  the  risk,  under  the  rule  in  Hall  v. 
West  &  Slade  Mill  Oo.  (Wash.)  81  Pac.  915, 
Whelan  v.  Washington  Lumber  Co.  (Wash.) 
83  Paa  08,  and  Hoveland  t.  Shipbuilding 
Company  (Wash.)  82  Pac.  1090.  The  evi- 
dence conclusively  shows  that  the  «aw  in 
question  was  open  and  exposed.  It  was  lo- 
cated at  the  southeast  corner  of  the  sapping 
deck,  and  was  revolving  at  from  900  to 
1,400  revolutions  per  minute.  It  extended 
about  24  inches  above  the  level  of  the  floor 
of  the  sapping  deck.  The  saw  was  mani- 
festly dangerous  to  those  who  were  required 
to  work  around  It  or  near  It,  as  the  deceased 
was  required  to  do.  His  work  required 
hlm  to  be  within  6  or  8  feet  of  the  saw  a 
large  portion  of  the  time.  If  this  saw  was 
properly  guarded,  then  there  was  no  negli- 
gence on  the  part  of  the  appellant.  If  It 
was  not  properly  guarded,  then  the  com- 
pany was  negligent,  as  a  matter  of  law,  and 
the  deceased  did  not  assume  the  risk.  Hall 
V.  West  &  Slade  Mill  Co.,  supra;  Hansen  v. 
Seattle  Lumber  Co.  (Wash.)  83  Pac,  102. 
Appellant  claimed  that  the  iron  yoke  at  the 
end  of  the  carriage  served  as  a  guard,  but 
there  was  evidence  that  this  Iron  was  no 
gnard  at  all  against  dangers  to  employes; 
that  Its  only  purpose  was  to  hold  that  end 
of  the  carriage  solid,  and  to  protect  blocks 
from  coming  in  contact  with  the  saw  pre- 
maturely. A  glance  at  the  model  of  the 
mill,  and  the  photographs  contained  in  the 
record,  convinces  us  that  there  Is  no  merit 
In  the  claim  that  this  was  a  proper  guard 
against  dangers  of  the  saw,  and  that  its 
only  purpose  was  as  stated  above  There 
was  evidence  that  a  proper  guard  could  have 
been  placed  over,  or  by  the  side  of,  the  saw, 
at  trifling  expense,  so  that  it  would  have 
been  comparatively  safe,  and  with  no  In- 
convenience or  detriment  to  the  operation  of 
the  saw.  It  Is  true  this  evidence  was  dis- 
puted by  some  of  the  witnesses  for  the  appel- 
lant Under  this  state  of  the  evidence  the 
question  of  assumption  of  risk  became  a 
question  for  the  Jury.  If  the  saw  could  have 
been  guarded  advantageously  without  ma- 
terial detriment  to  its  usefulness,  it  became 
the  duty  of  the  operators  of  the  mill  to  so 
gnard  It,  so  that  employes  might  not  be 
injured  thereon.  The  negfect  of  duty  in 
this  respect  was  negligence  of  the  company. 
If  It  could  not  have  been  guarded  advan- 
tageously, then  there  was  no  duty  to  guard 
It  and  no  negligence  on  the  part  of  the  com- 
pany, and  the  deceased  assumed  the  risk. 
There  was  sufllcient  evidence  to  take  these 
questions  to  the  Jury  In  this  case.  The 
many  cases  from  this  court  cited  by  appellant 
in  its  brief  upon  the  question  of  assumed 
risk  were  decided  before  the  passage  of  the 
factory  act,  which  controls  this  case,  and  do 
Dot  involve  questions  where  there  was  a 
statutory  duty  to  protect  employes.  The 
question  of  assumed  risk  was  controlled  in 
those  cases,  by  commonJaw  rules  which  we 
beld,  in  Hall  v.  West  &  Slade  Mill  Ca,  supra. 


do  not  apply  where  there  Is  a  violation  of 
statutory  duty. 

Appellant  argues  that  the  deceased  was 
guilty  of  contributory  negligence,  as  a  mat- 
ter of  law;  that  his  negligence  consisted  in 
standing  near  the  saw  with  his  hack  toward 
it,  in  striking  his  hook  into  the  east  end  or 
end  of  the  block  toward  him,  and  in  pulling 
against  the  block  with  sutflclent  force  to 
fall  backward  when  the  hook  pulled  out  of 
the  block.  These  facts  no  doubt  tend  to 
show  contributory  negligence,  and,  if  these 
were  the  only  facts  shown,  they  might  be 
sufficient  for  that  purpose.  But  there  is  evi- 
dence to  the  effect  that  the  sapping  deck  was 
filled  up  with  blocks — as  some  of  the  wit- 
nesses stated,  the  deck  was  "swamped" — 
so  that  It  became  necessary  for  the  deceased 
to  stand  at  the  southeast  corner  of  the  sap; 
ping  deck  nearest  the  saw  in  order  to  place 
the  blocks  on  the  power  bolter's  carriage, 
and  that  he  could  not  do  this  work  in  any  other 
place  or  in  any  other  way.  There  was  also  evi- 
dence to  the  effect  that  the  usual  and  custom- 
ary way  of  sliding  or  rolling  blocks  onto  the 
power  bolter's  carriage  was  to  take  the  blocks 
as  they  came,  without  reference  to  the  way 
the  face  was  turned;  and  that  the  hook  was 
usually  placed  in  the  end  of  the  block  which 
was  most  convenient.  It  is  true,  the  witness- 
es did  not  agree  upon  these  points.  They 
were  all  disputed,  and  there  was  evidence 
that  the  deceased  was  told,  when  he  went  to 
work,  that  he  must  always  work  with  his 
face  to  the  saw.  But  in  view  of  the  evidence 
that  the  sapping  deck  was  "swamped,"  or 
filled  up  with  bloclqs,  and  that  it  was  neces- 
sary for  the  deceased  to  have  his  back  toward 
the  saw  at  the  time  he  was  injured,  and  un- 
der the  circumstances  which  appear  to  have 
surrounded  him  at  that  time,  we  think  the 
question  of  contributory  negligence  was  a 
question  of  fact  for  the  Jury,  and  not  a 
question  of  law  for  the  court,  because  rea- 
sonable minds  might  well  differ  as  to  wheth- 
er or  not  he  was  conducting  himself  under 
the  circumstances  as  a  reasonably  prudent 
man  would  have  done. 

The  question  whether  or  not  the  saw 
could  have  been  advantageously  guarded  was 
one  of  the  contested  and  important  facta 
in  the  case.  During  the  trial,  the  court  per- 
mitted evidence  of  the  fact  that  the  same 
saw  was  afterwards  guarded  .in  the  way 
some  of  the  witnesses  testified  it  could 
have  been  guarded;  This  evidence  was  ad- 
mitted over  the  objection  of  the  appellant's 
counsel,  and  is  now  alleged  as  error.  The 
conrt,  in  admitting  the  evidence,  stated  that 
It  would  be  allowed  only  for  the  purpose  of 
determining  the  question  whether  the  saw 
could  have  been  advantageously  guarded  at 
the  time  of  the  injury,  and  the  Jury  were 
then  and  subsequently  instructed  to  that 
effect.  The  general  rule  is  that  the  taking 
of  precautions  against  the  future  is  not  to 
be  construed  as  an  admislson  of  responsi- 
bilities In  the  past,  and  evidence  of  what 
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baa  been  done  since  an  accident  occurred  la 
not  admissible.  Bell  v.  Washington  Cedar 
Sblngle  Co.,  8  Wash.  27,  35  Pac.  405;  Stack 
V.  Nolte,  29  Wash.  188,  60  Pac.  753.  But 
the  avowed  purpose  here  was  to  show  that 
the  saw  could  have  been  advantageously 
guarded,  and  the  jury  were  instructed  to 
consider  it  only  for  that  purpose.  The  fact 
that  It  was  afterwards  guarded  by  placing 
a  board  to  the  side  of  it,  or  placing  a  hood 
over  it,  which  guards  did  not  Interfere  with 
the  practical  operation  of  the  saw,  was  con- 
clusive evidence  that  it  could  have  been  ad- 
vantageously guarded  prior  to  the  time  of 
the  injury.  These  were  simple  and  prac- 
tical guards,  which  required  no  expert  or 
other  special  Icnowledge  to  discover,  and 
which  any  ordinary  person  could  and  should 
have  known  aboujt.  The  statute  required 
proper  safeguards  for  such  saws.  The  fact 
that  tbe  same  or  similar  saws  were  subsequent- 
ly, and  within  a  very  short  time,  guarded 
by  placing  a  hood  over  them,  was,  we  think, 
competent  evidence  that  this  one  could  have 
been  advantageously  guarded  at  the  time 
of  the  Injury,  and  Its  reception  was  not  er- 
ror, where  the  jury  were  told  plainly  the  only 
purpose  for  which  it  might  be  considered. 
'  Appellant  contends  that  the  evidence  shows 
that  at  tbe  time  of  the  injury  J.  R.  Palmer 
was  operating  the  mill  as  an  independent 
contractor,  and  that  he  alone  was  liable,  if 
there  was  any  liability  in  tbe  case.  It  is 
true  that  Mr.  Palmer  and  Mr.  E.  J.  McNeeley ' 
testified  that  on  January  1,  1904,  Mr.  Mc- 
Neeley, as  president  of  the  appellant  corpora- 
tion, entered  into  a  contract  with  Mr.  Pal- 
mer, by  which  contract  the  corporation  was 
to  furnish  the  mill  and  logs  necessary  to 
operate  it,  and  that  Mr.  Palmer  was  to  keep 
the  mill  In  repair  and  employ  the  labor  and 
manufacture  shingles  at  52  cents  per  thou- 
sand for  the  corporation  for  tbe  term  of  one 
year  and  that  at  tbe  time  of  tbe  injury  to 
Mr.  Erickson  the  mill  was  being  run  under 
such  agreement.  One  or  two  employes  also 
testified  that  Mr.  Palmer,  prior  to  tbe  time 
of  the  accident,  told  them  privately  that  be 
was  running  the  mill  on  his  own  accotmt 
It  was  admitted  that  Mr.  Palmer  and  Mr. 
McNeeley  and  their  wives  held  all  tbe  stock 
In  the  appellant  corporation;  that  Mr.  Pal- 
mer had  been  the  general  manager  of  tbe 
mill  for  several  years  prior  to  that- time,  and 
bad  the  control  thereof  and  of  the  employ- 
ment of  the  men,  and  that,  when  be  assumed 
control  as  independent  contractor,  there  was 
no  announcement  of  tbe  fact,  except  privately 
to  one  or  two  employ&s,  and  there  was  noth- 
ing visible  around  tbe  mill  or  In  connection 
therewith  to  indicate  any  change  In  the 
management;  that  the  employi^s  all  received 
their  pay  in  checks  of  the  corporation,  and 
that  there  were  no  changes  in  tbe  apparent 
management  of  the  mill,  and  tbe  employes 
generally  did  not  know  of  any  change;   and 


subsequent  to  the  time  of  tbe  accident  Mr. 
Palmer,  in  attempting  to  make  a  settlement 
of  the  case  with  the  respondent,  stated  to 
her,  in  the  presence  of  others,  that  he  had  no 
authority  to  make  a  settlement,  but  would 
submit'  the  matter  to  the  company.  Mr. 
Palmer  upon  the  witness  stand  admitted  that 
be  had  made  such  statements.  Under  these 
circumstances  it  was  a  question  of  fact  for 
the  jury  whether  there  was  a  lease  of  the 
property  to  Mr.  Palmer,  who  was  operating 
for  himself  in  good  faith.  Tbe  admission 
of  Mr.  Palmer  to  the  respondent,  after  the 
injury  occurred,  that  "I  do  not  know  •  •  • 
that  I  could  get  tbe  company  to  say  it  would 
settle.  I  have  no  power  whatever  to  settle 
with  you" — goes  very  strongly  to  show  that 
he  was  not  an  independent  contractor,  and 
to  discredit  this  defense. 

Upon  tbe  question  of  the  settlement,  it 
was  admitted  that  tbe  respondent  placed  the 
case  in  the  bands  of  one  Rossman,  an  at- 
torney, with  full  power  to  bind  her  In  any 
suit  or  settlement,  and  that  Mr.  Palmer  was 
informed  of  this  fact  There  was  very 
strong  evidence  to  the  effect  that  Mr.  Palmer 
was  Informed  that  Mr.  Rossman's  authority 
to  settle  the  case  was  limited  to  $5,000,  and, 
further,  that  no  money  would  be  paid  except 
in  the  presence  of  the  respondent,  and  that, 
after  receiving  this  information,  Mr.  Palmer 
went  to  Mr.  Rossman  and  made  a  settlement, 
without  tbe  knowledge  or  consent  of  the  re- 
spondent, for  $500.  Soon  after  respondent 
learned  of  this  settlement  she  repudiated  It, 
and  returned  tbe  check  for  the  part  of  the 
money  which  she  received  from  Mr.  Rossman. 
Mr.  Palmer,  however,  denied  that  he  had 
any  knowledge  of  tbe  authority  of  Mr.  Ross- 
man .other  than  what  was  contained  in  the 
contract  between  the  respondent  and  Mr. 
Rossman.  If  he  bad  knowledge  of  tbe  limi- 
tation upon  Mr.  Rossman's  authority  before 
tbe  settlement  was  made,  he  was,  of  course, 
bound  by  It  Tbe  evidence  on  this  question 
made  It  a  case  for  the  jury,  not  for  the  court 

Upon  the  submission  of  the  case  to  the 
jury,  the  court  very  fairly  and  properly  in- 
structed the  jury  upon  each  of  tbe  points 
hereinbefore  discussed.  In  fact  the  only 
criticisms  of  appellant  upon  the  instructions 
are  based  upon  tbe  questions  of  assumption  of 
risk,  of  the  admissibility  of  tbe  evidence  here- 
inbefore referreu  to,  and  that  the  court  re- 
fuseu  to  give  a  peremptory  Instruction  for  a 
verdict  in  favor  of  the  appellant  Our  dis- 
position of  these  questions  atrave  makes  it  un- 
necessary to  further  refer  to  these  Instruc- 
tions. 

We  find  no  error  in  the  record.  The  judg- 
ment is  therefore  affirmed. 

CROW,  RUDKIN,  DUNBAR,  FULLER- 
TON,  and  HADLBT,  JJ.,  concur.  ROOT,  J., 
dissents. 
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RECTOR   V.   BRYANT   LUMBER   Se 

SHINGLE  MILL  CO. 

(Sapreme  Court  of  Washington.    Feb.  2,  1906.) 

1.  Masteb  aud  Sebvant  —  Doty  to  Oitabd 
Machinebt— Question  fob  Jubt. 

Where  the  evidence,  on  the  issue  whether 
a  master  could  advantageously  e^ard  machinery, 
as  required  by  Laws  1903,  p.  40,  c.  37,  was 
conflicting,  the  question  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  {  1028.] 

2.  Same  — INJDBY  to    Sebvant— Unguabdbd 
Machineby— Assumption  op  Risk. 

Where  a  master  fails  to  guard  machinery, 
as  required  by  Laws  1903.  p.  40.  c.  37,  requir- 
ing the  guarding  of  machinery  where  the  same 
can  be  done  advantageously,  he  is  precluded 
from  invoking  the  doctrine  of  assumed  risli 
aeainst  a  servant  injured  by  the  unguarded  ma- 
chinery. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §§  545,  659.] 

3.  Same— CoNTRiBOTOBT   Neolioencb— Ques- 
tion fob  Jubt. 

Whether  a  servant  in  a  sawmill,  injured  by 
nnguarded  machinery  while  giving  a  signal 
when  a  log  brought  into  the  mill  had  reached  a 
certain  position  by  raising  his  hand  so  as  to 
come  in  contact  with  the  machinery,  was  guilty 
of  contributory  negligence  because  he  might 
have  given  the  signal  by  leaving  his  position 
and  walking  around  the  end  of  the  log,  or  by 
using  a  rope,  of  which  he  testified  he  knew  noth- 
ing until  after  the  accident,  was  for  the  jury. 

fEd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §i  1089-1132.] 

4.  Same. 

Whether  a  servant,  injured  by  coming  in 
contact  with  unguarded  machinery  which  he 
was  not  operating  nor  controlling,  but  of  whicli 
he  knew,  was  guilty  of  contributory  negligence, 
was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  $  1110.] 

Appeal  from  Superior  Court,  King  County ; 
R.  B.  Albertson,  Judge. 

Action  by  John  P.  Rector  against  the 
Bryant  Lumber  &  Sbtngle  Mill  Company. 
From  a  Judgment  of  nonsuit,  plaintiff  ap- 
peals.   Reversed. 

McCafferty  &  Bell,  for  appellant  Graves, 
Palmer,  Brown  &  Murphy,  for  respondent 

RUDKIN,  J.  On  the  30th  day  of  August 
1903,  the  plaintiff  entered  the  employ  of  the 
defendant  as  a  sawyer  in  Its  mill.  As  saw- 
yer it  was  the  plaintiff's  duty  to  operate 
the  log  carriage  and  the  large  or  principal 
saw  used  to  saw  the  logs  into  lumber.  The 
sawyer  occupied  a  position  In  a  small  pit 
about  four  feet  square  and  two  feet  deep, 
and  closed  on  three  sides  with  boards,  and 
«n.  the  fourth  by  the  log  carriage.  There 
was  no  grating  In  the  bottom  or  sides  of 
this  pit  to  permit  of  the  escape  of  the  saw- 
dust and  bark  which  accumulated  therein 
through  the  operations  of  the  mill.  During 
the  forenoon  of  the  day  on  which  the  plain- 
tiff was  employed,  the  sawdust  and  bark  ac- 
cumulated in  this  pit  to  the  depth  of  about 
10  inches.  About  the  noon  hour  the  plain- 
tiff called  the  attention  of  the  mill  foreman 
to  this  acctunulation,  but  the  same  was  not 


removed.  Above  the  log  to  be  sawed,  and 
slightly  to  one  side  of  thi>  pit  in  which  the 
sawyer  stood,  a  machine  called  a  "chipper" 
was  installed  for  the  purpose  of  chipping  off 
the  top  part  of  the  larger  logs  in  advance  of 
the  saw.  The  distance  from  the  floor  of  the 
pit  occupied  by  the  sawyer  to  this  chipper 
was  seven  or  eight  feet,  and  the  sawdust  in 
the  bottom  of  the  pit  would  reduce  this  dis- 
tance to  the  extent  of  the  accumnlatlon  of 
sawdust  Another  employ^,  called  the  "set- 
ter," occupied  a  position  on  the  opposite  side 
of  the  carriage  from  the  sawyer.  When  the 
log  brought  forward  on  the  carriage  reached 
the  proper  position,  it  was  the  duty-  of  the 
sawyer  to  signal  the  setter  to  that  effect 
The  signal  was  given  by  the  plaintiff  in  this 
instance  by  raising  his  left  band  slightly 
above  his  head,  so  that  it  could  be  seen  by 
the  setter  over  the  log.  On  the  afternoon  of 
the  day  on  which  the  plaintiff  was  employed 
a  large  log  was  brought  into  the  mill,  and 
as  the  log  and  carriage  reached  the  desired 
position  the  plaintiff  raised  his  hand  to  sig- 
nal the  setter.  As  he  did  so,  his  hand  came 
in  contact  with  the  revolving  knives  in  the 
chipper  above  the  log,  causing  the  loss  of 
three  fingers.  This  action  was  brought  to  re- 
cover damages  for  the  Injuries  so  received. 
While  other  grounds  of  negligence  are  char- 
ged in  the  complaint,  the  only  ground  discus- 
sed on  this  appeal  was  the  failure  of  the  de- 
fendant to  properly  guard  the  chipper  in 
question  as  required  by  the  so-called  factory 
act  Laws  1903,  p.  40,  c.  37.  At  the  trial 
the  court  below  directed  a  nonsuit  at  the 
close  of  the  plaintiff's  case,  and  from  the 
judgment  of  nonsuit  this  appeal  is  taken. 

The  appellant  contends  that  tho  failure 
of  the  respondent  to  guard  the  chipper  which 
caused  the  Injury  constituted  negligence  on 
its  part;  that  the  defense  of  assumption  of 
risk  does  not  obtain  in  such  cases;  and  that 
the  question  of  contributory  negligence  on 
the  part  of  the  appellant  was  for  the  Jury. 
In  answer  to  this,  the  respondent  contends 
(1)  that  the  factory  act  has  no  application, 
because  the  chipper  in  question  could  not 
be  advantagously  guarded;  (2)  that  the  ap- 
pellant was  guilty  of  contributory  negligence 
as  a  matter  of  law.  In  support  of  the  first 
contention  on  the  part  of  lie  respondent  It 
Is  urged  that  the  chipper  could  not  be  guard- 
ed advantageously,  and  that  the  question 
whether  it  could  or  not  and  of  the  ap- 
plicability of  the  statute,  was  for  the  court, 
and  not  for  the  jury.  In  support  of  this 
view  counsel  cite  Hoveland  v.  Hall  Bros. 
Marine  Ry.  &  Shipbuilding  Co.  (Wash.)  82 
Pac.  1090.  In  that  case  the  court  held,  as 
a  matter  of  law,  that  the  shafting  which 
caused  the  injury  could  have  been  guarded 
advantageously.  Indeed,  the  principal  con- 
tention of  the  appellant  in  that  case  was 
over  the  construction  of  the  statute,  and  not 
over  its  application  to  the  uflendlng  shafting. 
Doubtless  many  cases  will  arise  in  which  the 
court  can  say,  as  a  matter  of  law,  from  the 
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location  of  the  machinery  and  the  uses  to 
which  It  Is  applied,  that  It  can  or  cannot 
be  advantageously  guarded;  but  between 
these  extremes  there  will  necessarily  arise 
a  large  class  of  Cases  where  the  question 
will  be  solely  one  of  fact  The  statute  does 
not  attempt  to  specify  the  particular  machin- 
ery that  shall  be  guarded,  but  declares  that 
all  machinery  of  a  certain  class  shall  be 
provided  with  proper  safeguards,  where  this 
can  be  done  advantageously.  If  there  is  a 
conflict  In  the  testimony  as  to  whether  a 
particular  machine  can  or  cannot  be  ad- 
vantageously guarded,  the  question  must  be 
submlt'ted  to  the  Jury  under  proper  instruc- 
tions. Under  our  system  of  jurisprudence 
there  Is  no  other  way  to  determine  the  fact 
In  this  case  there  was  ample  testimony.  If  be- 
lieved by  the  jury,  to  establish  the  fact  that 
the  chipper  In  question  could  have  been 
guarded  advantageously ;  and,  If  the  jury  so 
found,  this  would  establish  negligence  on  the 
part  of  the  respondent  as  a  matter  of  law, 
and  preclude  the  defense  of  assumption  of 
risk. 

In  support  of  the  defense  of  contributory 
negligence,  the  respondent  first  contends  that 
there  were  other  ways  in  which  the  signal 
might  have  been  given  with  entire  safety. 
True,  the  appellant  testified  that  he  was  In- 
formed after  the  Injury  that  there  was  a 
rope  by  means  of  which  the  signal  might 
have  been  given,  but  that  he  knew  noth- 
ing of  this  prior  to  the  Injury",  and,  fur- 
ther, that  he  might  have  given  the  sig- 
nal by  leaving  his  position  and  going 
around  the  end  of  the  log.  Whether  there 
was  another  practical  method  of  giving  the 
signal  in  question  could  not  be  decided  on 
the  record  before  us  as  a  matter  of  law. 
The  other  ground  of  contributory  negligence, 
and  the  one  upon  which  the  court  below  ap- 
parently based  Its  ruling,  was  the  fact 
that  the  appellant  knew  where  the  chipper 
was,  knew  that  It  was  unguarded,  and  knew 
that  If  his  hand  came  in  contact  with  the 
revolving  knives  injury  would  result  In 
passing  upon  the  motion  for  nonsuit,  the 
court  said:  "It  must  have  been  in  a  mo- 
ment of  forgetfulness  that  the  plaintiff  threw 
bis  hand  up  In  contact  with  the  knife.  The 
law  does  not  permit  an  operative  who  goes 
to  work  in  a  place  of  manifest  danger  to 
forget."  The  rule  thus  announced  Is  correct 
In  a  measure,  but  It  has  its  limitations.  If 
the  court  intended  thereby  that  an  employe 
In  a  mill,  with  his  mind  intent  upon  his  work, 
must  at  all  times  remember  at  his  peril  every 
unguarded  device  in  the  mill  about  which 
be  is  employed,  it  placed  too  heavy  a  tax 
on  the  human  Intellect  If  a  workman,  by 
some  overt  act  of  his,  comes  In  contact  with 
the  machinery  which  he  Is  operating  and 
which  is  under  his  Immediate  control,  be 
will  ordinarily  be  held  guilty  of  contributory 
negligence;  but  where,  in  the  course  of  his 
employment,  he  coniea  in  contact  with  un- 


guarded machinery  which  he  is  not  operating 
and  which  Is  not  imder  his  Immediate  con- 
trol, a  different  rule  applies.  Counsel  for 
respondent  cite  Olson  v.  McMurray  Cedar 
Lumber  Co.,  9  Wash.  500,  37  Pac.  679,  Hoff- 
man American  Foundry  Co.,  18  Wash.  287, 
51  Pac.  385,  and  numerous  other  cases  in 
this  court  where  it  is  stated  that  "men,  when 
they  are  working  around  dangerous  ma- 
chinery, must  notice.  Their  faculties  and 
senses  are  given  them  for  the  purpose  of 
self-preservation,  and  they  must  exercise 
them  to  a  reasonable  extent"  An  examina- 
tion of  these  cases  will  disclose  the  fact  that 
the  decisions  were  based  In  part  and  in  some 
cases  almost  exclusively,  on  the  defense  of 
assumption  of  risk,  rather  than  of  contribu- 
tory negligence.  We  think  this  case  is  con- 
trolled by  the  recent  decisions  of,  this  court 
in  Hall  V.  West  &  Slade  Mill  Co..  81  Pac.  915. 
and  Erlckson  T.  McNeeley  &  Co.  (decided 
Jan.  30,  1906)i  84  Pac.  3,  both  of  which 
arose  under  this  same  statute.  In  the  for- 
mer ease  the  employe  had  knowledge  of  the 
unguarded  set  screw,  and  knew  that  If  his 
clothing  came  in  contact  with  It  serious  in- 
jury would  result  In  the  latter  case  the 
employe  had  knowledge  of  the  unguarded 
saw,  and  of  necessity  knew  the  consequences 
of  his  falling  upon  It  In  both  cases  the 
court  held  that  the  question  of  contributory 
negligence  was  for  the  jury.  The  rule  is 
well  established  that  a  person  is  not  neces- 
sarily guilty  of  contributory  negligence  as 
a  matter  of  law  simply  because  he  had  previ- 
ous knowledge  of  the  defect  which  caused 
the  injury.  Kane  v.  North  Cent  By.  Co., 
128  U.  S.  91,  9  Sup.  Ct  16,  32  L.  Ed.  339; 
McQuillan  v.  Seattle,  10  Wash.  464,  38  Paa 
1119,  45  Am.  St  Rep.  799,  and  cases  cited. 
On  the  authority  of  the  above  cases,  the 
judgment  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  set  aside  the  judgment 
of  nonsuit  and  award  a  new  triaL 

MOUNT,  O.  X,  and  FULLERTON,  HAD- 
LET,  CROW,  and  DUNBAR,  JJ.,  concur. 
ROOT,  J.,  having  been  of  counsel,  did  not 
participate. 


(U  Waab.  E21) 
SAWTER  v.  VERMONT  LOAN  &  TRUST 

CO. 
(Supreme  Court  of  Washington.    Jan.  30,  1806.) 

1.  Attornet  and  Cliknt— AuTHOBrrr  of  At- 
torney. 

An  attorney,  having  in  charge  the  collection 
of  a  debt  due  to  his  client,  has  authority  to  ac- 
cept a  deed  from  the  debtor  conveying  land  to 
the  client  in  satisfaction  thereof. 

(Ed.   Note. — For  cases   in   point,   see  vol.  6, 
Cent  Dig.  Attorney  and  Client  §  200.] 

2.  Same  — Party  ENTriLED  to  CompiaIn  of 
Want  of  AoxnoBiTY. 

A  mortgagee,  in  a  mortgage  executed  by  a 
husband  and  wife,  cannot,  after  the  husbnnd's 
death,  question  the  authority  of  an  attorney  to 
receive  a  conveyance  from  the  wife  of  her  in- 
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terest  in  the  mortgaged  premises  in  payment  of 
a  debt  due  to  liis  client. 

3.  Same— Ratification  of  Atiobney's  Act- 
Effect. 

A  ratification  of  a  creditor  of  the  act  of  her 
attorney  in  receiving  a  conveyance  from  a  wife 
of  her  interest  in  land  mortgaged  by  her  and  her 
deceased  husband  in  payment  of  the  debt  due  to 
the  creditor  is  binding  on  the  mortgagee. 

4.  Deeds— Recobdisg — Failube  of  Officeb 
TO  Recobd— Effect. 

Where  a  person  has  filed  a  deed  for  record 
In  the  county  auditor's  office,  the  failure  of  the 
auditor  to  record  it  does  not  affect  the  person's 
rights  if  the  deed  was  properly  indexed. 

5.  HOSBAND  AND  WiFE— COMMUNITY  PBOPEB- 

tt  —  Dissolution  of  Oommdnitt  —  Rights 

of  subvivob. 

1  Ballinger's  Ann.  Codes  &,  St.  $  4040,  pro- 
vides that  on  the  death  of  an  owner  of  real  es- 
tate the  same  descends  to  the  heirs.  At  a  time 
a  mortgage  was  executed  by  a  husband  and 
wife,  a  half  of  the  premises  was  the  individual 
property  of  the  wife.  Held,  that  the  wife,  on 
the  husband's  death,  acquired  a  thrpe-fourths  in- 
terest in  the  land  subject  to  the  mortgage. 

6.  Mobtqaqes—Fobeclosubk— Action— Pab- 
TiEB — Obanteb  of  Mobtoaoob— Failubb  to 
AIake  Pabty— Effect. 

A  husband  and  wife,  each  owning  a  half 
interest  in  a  tract,  mortgaged  the  same.  On 
the  death  of  the  husband  the  wife  conveyed  hei; 
interest  to  a  third  person.  Subsequently  the 
mortgagee  foreclosed  the  mortgage  without  mak- 
ing the  third  person  a  party.  Held,  that  the 
third  person's  rights  were  not  affected  by  the 
foredosnre. 

7.  Same. 

The  mortgagee  was  unaware  of  the  convey- 
ance at  the  time  of  the  entry  of  the  foreclosure 
decree  and  sale  at  which  he  became  purchaser. 
Held,  that  the  third  person,  in  order  to  obtain 
a  decree  awarding  to  her  three-fourths  of 
the  premises,  must  pay  three-fourths  of  the 
amount  of  the  debt  secured  by  the  mortgage  at 
the  time  of  the  entry  of  the  foreclosure  decree 
together  with  interest,  less  the  amount  by  which 
three-fourths  of  the  rents  subsequent  to  the  sale 
exceed  three-fourths  of  the  taxes,  etc.,  paid  by 
the  purchaser. 
Dunbar,  J.,  dissenting. 

Appeal  from  Superior  Court,  Spokane 
County;  O.  V.  Linn,  Judge. 

Action  by  Sarah  0.  Sawyer  against  the 
Vermont  Loan  &  Trust  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Modified. 

A.  E.  Gallagher  and  W.  J.  Tharper,  for  ap- 
pellant James  Dawson  and  F.  E.  Langford, 
for  respondent 

ROOT,  J.  This  action  was  commenced 
tcft  the  partition  of  certain  real  estate  and 
for  an  accounting  as  to  the  rents  and  prof- 
its thereof.  Respondent  alleges  that  she 
owns  an  nndlvided  three-fonrtbs,  and  the  ap- 
pelant an  undivided  one-fourth,  of  said 
property;  that  appellant  ousted  respondent 
from  the  possession  thereof,  and  appropriat- 
ed the  entire  rents  and  profits  to  its  own  use, 
and  has  not  accounted  therefor  to  respond- 
ent Appellant  denies  respondent's  title, 
and  alleges,  as  afiOrmatlve  defenses,  fore- 
closure proceedings,  adverse  possession,  sev- 
en years'  payment  of  taxes,  and  no  joinder 
of  respondent's  husband.  The  facts  were 
about  these:    In  1890  one  Hattie  G.  Tllton 


and  ber  husband,  F.  A.  Tilton,  executed  to 
appellant  a  mortgage  upon  this  property.  In 
1882  said  F.  A.  Tilton  died  Intestate  leaving 
his  wife,  said  Hattie  G.  Tilton,  and  four 
children  surviving  him.  On  April  15,  1805, 
there  was  filed  for  record  in  the  office  of  the 
county  auditor  a  quitclaim  deed  of  all  of 
the  Interests  of  said  Hattie  O.  Tilton  to  this 
respondent,  who  Is  ber  mother,  and  to  whom 
It  Is  claimed  there  was  an  Indebtedness  ow- 
ing at  that  time  which  was  settled  by  the 
execution  and  delivery  of  said  deed.  This 
deed  was  delivered  to  one  Dawson,  who  was 
an  attorney  for  respondent  having  In  charge 
the  Collection  of  the  indebtedness  of  re- 
spondent against  said  Hattie  O.  Tilton. 
Said  Danson  placed  said  deed  of  record 
without  first  having  notified  respondent,  who 
resided  in  one  of  the  New  England  states. 
On  the  18th  day  of  April,  1895,  appellant 
commenced  an  action  to  foreclose  said  mort- 
gage, and  made  said  Hattie  O.  Tilton,  both 
in  her  individual  capacity  and  as  administra- 
trix of  the  estate  of  ber  late  husband,  to- 
gether with  all  of  the  children,  defendants, 
and  the  usual  proceedings  were  bad,  cul- 
minating in  a  judgment  and  decree  and  a 
sale  of  the  property  and  confirmation  there- 
of. The  property  was  bought  In  at  said  sale 
by  appellant,  who  has  ever  since  been  In 
possession  thereof.  On  the  said  18th  day  of 
April,  1886,  appellant  filed  In  the  office  of 
said  county  auditor  a  notice  of  lis  pendens 
in  the  usual  form.  The  quitclaim  deed  filed 
as  aforesaid  on  the  15th  day  of  April  was 
not,  as  a  matter  of  fact,  recorded  until  May 
14,  1885.  Appellant  contends:  (1)  That  the 
deed  was  taken  and  filed  witboot  authority; 
(2)  that  the  deed  was  not  indexed  when  the 
lis  pendens  was  filed,  and  was  not  notice  to 
the  appellant  until  after  It  was  indexed;  (3) 
that  the  filing  of  the  deed,  without  authority 
of  respondent  and  witbout  ber  knowledge 
and  consent  and  before  she  accepted  It 
could  not  be  notice  to  the  appellant;  (4)  that 
even  if  It  was  notice,  such  notice  was  good 
only  for  20  days,  and  expired  before  May  14 
1805,  when  it  was  recorded,  and  that  it  then 
lost  its  priority  over  the  Us  pendens;  (5) 
that  respondent  never  accepted  a  deed;  (^ 
that  Eli  D.  Sawyer,  husband  of  respondent 
was  and  is  a  necessary  party  to  this  proceed- 
ing; (7)  that,  at  most,  the  respondent  ac- 
quired only  a  one-half,  instead  of  a  three- 
fourth,  interest  In  the  property. 

Appellant  In  its  brief,  assigns  59  errors, 
but  says:  "There  are  only  three  questions 
in  this  case;  •  •  •  the  other  assign- 
ments being  made  because  they  depend  upon 
errors  to  be  considered  under  the  three  ques- 
tions: •  •  •  First  Did  the.  plaintiff,  or 
the  community  composed  of  the  plaintiff  and 
ber  husband,  acquire  any  Interest  in  the  prop- 
erty in  question  by  the  deed  from  Hattie  O. 
Tllton  to  plaintiff,  of  date  April  15,  1895,  as 
against  appellant's  foreclosure?  Second.  If 
any  interest  was  acquired  In  the  property 
la  question,  was  that  a  community  Interest 
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or  the  separate  property  of  the  respondent? 
♦  •  •  Third.  If  an  Interest  was  acquir- 
ed and  It  was  separate  property  of  the  re- 
spondent, was  that  a  half  interest  or  a 
tliree-fcttirth's  interest  in  the  property  in 
question?"  Respondent  moyes  to  strllie  ap- 
pellant's brief,  for  the  following  reasons: 
"(1)  Appellant  has  wholly  failed  and  refused 
to  discuss  any  one  of  the  many  alleged  er^ 
rors  assigned  in  its  brief;  and  the  same  are 
thereby  waived,  and  there  Is  nothing  before 
the  court  to  decide.  (2)  Appellant  has  con- 
fined the  discussion  in  its  brief  to  matters 
not  assigned  as  errors  in  Its  said  brief.  (3) 
It  nowhere  appears,  by  said  brief,  that  any 
of  the  questions  that  are  djscussed  In  its 
said  brief  were  ever  called  to  the  attention 
of  the  court  below  or  passed  upon  by  the 
court."  Appellant  has  an  opening  brief  of 
145  pages.  Respondent  retaliated  with  a 
brief  of  160  pages,  to  which  appellant  made 
retort  with  a  brief  of  52  pages.  While  there 
is  some  merit  In  the  motion,  yet,  on  the 
whole,  we  do  not  think  it  well  to  strike  the 
briefs.    The  motion   will  be  denied. 

We  will  endeavor  to  notice  the  appellant's 
contentions  seriatim.  We  thinlc  the  attor- 
ney Danson  had  authority  to  accept  this 
deed  In  payment  of  the  Indebtedness  from 
Mrs.  Tilton  to  respondent,  and  we  cannot 
see  how  appellant  can  be  regarded  as  being 
in  a  position  to  question  Danson's  authority 
in  the  premises.  It  Is  evident  that  his  au- 
thority was  ratified  by  his  client;  and,  even 
if  there  had  been  no  express  authority,  we 
think  the  ratification  would  be  binding  as 
against  appellant. 

The  question  of  priority  as  between  the 
quitclaim  deed  and  the  lis  pendens  presents 
some  ditflculty.  It  Is  conceded  that  the  quit- 
claim deed  was  filed  for  record  in  the  au- 
ditor's office  several  days  before  the  lis  pen- 
dens was  filed  and  before  the  foreclosure 
action  was  commenced.  The  quitclaim  would 
therefore  be  presumed  to  have  priority.  But 
there  was  some  evidence  that  the  Index  re- 
quired by  the  statute  to  be  kept  by  the  coun- 
ty auditor  did  not  show  the  quitclaim  deed 
at  the  time  of  the  filing  of  the  lis  pendens. 
In  the  light  of  all  the  evidence,  we  do  not 
feel  justified  in  making  a  finding  on  this 
question  which  would  overturn  the  trial 
court's  Judgment. 

The  question  of  authority  of  Danson  to  re- 
ceive the  quitclaim  deed  could  not  have  a 
bearing  upon  the  question  of  priority  of  fil- 
ing under  the  circumstances  revealed  In  this 
case; 

We  cannot  agree  with  the  appellant's  con- 
tention that  the  notice  by  the  filing  of  said 
quitclaim  deed  would  be  good  for  only  20 
days,  unless  said  deed  was  actually  recorded. 
When  a  person  has  filed  In  the  county  audi- 
tor's office  for  record  an  instrument  author- 
ized to  be  recorded,  we  do  not  think  the  de- 
lay or  neglect  of  the  county  auditor  in  ac- 
tually recording  said  Instrument  can  militate 
against  the  party  who  duly  filed  said  Instru- 


ment for  record.  If  It  was  promptly  and  prop- 
erly indexed  In  the  book  required  by  law  to 
be  kept  for  that  purpose.  Malbon  v.  Grow, 
15  Wash.  301,  46  Pac.  330.  We  think  It  clear- 
ly appears  that  respondent  did  accept  the 
quitclaim  deed. 

We  do  not  think  that  respondent's  husband 
was  a  necessary  party  to  tlils  suit.  The  stat- 
utes of  New  Hampshire  (the  home  state  of 
respondent  and  her  husband)  which  are 
pleaded,  together  with  the  evidence  in  the 
case,  sufficiently  show  authority  In  respond- 
ent to  maintain  the  action  in  her  sole  name 
and  right  The  evidence  showed  that  one- 
half  of  the  property  at  the  time  the  mort- 
gage was  given  was  the  separate  Individual 
property  of  Mrs.  Tilton.  When  her  husband 
died  the  community  existing  between  her- 
self and  him  was  dissolved,  and  she  then  be- 
came the  owner  of  an  undivided  one-half  In- 
terest In  and  to  the  other  half  of  the  property 
which  they  had  owned  together  as  com- 
munity property.  The  statute  (section  4040, 
1  Balllnger's  Ann.  Codes  &  St.)  provides 
that,  upon  the  death  of  an  owner  of  real 
^tate,  the  same  immediately  descends  to  his 
heirs.  Hence,  when  Mrs.  Tilton  made  the 
quitclaim  deed  to  respondent,  she  thereby 
conveyed  ail  of  her  Interest  In  and  to  said 
property,  which  was  a  three-fourth's  Inter- 
est, subject  to  the  mortgage.  This  court  has 
held  that.  In  a  foreclosure  proceeding  against 
real  estate,  where  the  mortgagor  has  since 
the  execution  of  the  mortgage  died,  It  Is  nec- 
essary to  malje  his  heirs  at  law  parties  de- 
fendant. Anrud  v.  Scandinavian  Bank,  27 
Wash.  16,  67  Pac.  3G4. 

In  this  case,  Mrs.  Tilton  having  deeded  all 
of  her  interests  to  the  respondent,  and  the 
latter  not  having  been  made  a  party  defend- 
ant In  the  foreclosure  proceedings.  It  follows 
that  her  rights  In  and  to  the  property  were 
In  no  wise  affected  by  such  court  proceedings. 
But,  under  the  facts  admitted  and  estab- 
lished In  this  case,  we  do  not  believe  respond- 
ent was  entitled  to  the  relief  given  by  the 
honorable  superior  court.  It  is  evident  that 
appellant  was  unaware  of  the  deed  from 
Mrs.  Tilton  to  respondent,  at  the  time  of  the 
entry  of  judgment  and  decree,  and  until  long 
after  the  sale  and  shortly  before  the  com- 
mencement of  this  action.  Respondent  has 
never  paid  any  portion  of  the  Indebtedness 
which  was  secured  In  part  by  the  prop'erty 
which  was  conveyed  to  her  by  her  daughter. 
It  has  been  held  by  this  court  that,  when 
a  mortgagee  takes  possession  in  good  faith 
after  sale,  as  purchaser,  under  a  void  fore- 
closure proceeding,  he  becomes.  In  effect,  a 
mortgagee  In  possession  against  whom  the 
statutes  of  limitation  do  not  run,  and  that 
he  may  be  given  equitable  relief.  Sloane  y. 
Lucas,  37  Wash.  348,  79  Pac.  949 ;  Investment 
Co.  V.  Adams,  37  Wash.  211,  79  Pac.  625.  We 
do  not  think  respondent  established  facts 
sufficient  to  entitle  her  to  a  partition  un- 
conditionally. 

The  case  will  be  remanded  to  the'  superior 
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court,  with  the  followlngr  Instructions:  Re- 
spondent may,  within  60  dnya  from  the  filing 
of  the  remittitur  in  the  clerk's  office  of  the 
trial  court,  pay  to  appellant,  or  into  the  regis- 
try of  the  court  for  its  use,  three-fourths  of 
the  amount  Justly  due  and  owing  on  account 
of  the  indebtedness  secured  by  said  mort- 
gage^ to  be  ascertained  as  follows:  Three- 
fourths  of  the  amount  of  principal  and  in- 
terest (not  including  costs  or  attorney's  fees) 
due  at  the  time  of  the  entry  of  the  judgment 
and  decree  In  the  foreclosure  suit,  together 
with  interest  at  12  per  cent  per  annum,  as 
provided  in  the  note,  mortgage,  and  judg- 
ment, on  said  sum,  to  date  when  payment 
shall  be  made,  less  the  amount  by  which  the 
three-fourths  of  the  rents  and  profits  exceed 
three-fourths  of  the  tases,  repairs,  and  Im- 
jM^vements  made  upon  said  property  by  ap- 
pellant with  legal  Interest  on  all  there  of 
■aid  sums,  to  be  determined  from  the  find- 
ings In  this  case  and  by  evidence  covering 
the  time  elapsing  from  the  date  the  judgment 
was  entered  in  the  superior  court  in  this 
case  up  to  the  time  when  final  judgment 
shall  have  been  entered  or  payment  made 
Upon  making  such  payment  respondent  may 
amend  her  complaint  and  have  a  judgment 
and  decree  awarding  to  her  a  three-fourtb'» 
interest  In  and  to  said  property  to  be  par- 
titioned by  the  trial  court  If  such  pay- 
ment he  not  made  within  the  60  days  pre- 
scrllied,  a  Judgment  of  dismissal  shall  be 
entered  against  respondent  Neither  party 
shall  recover  costs  on  this  appeaL 

MOUNT,  C.  J.,  and  UADVEX  and  RUD- 
KIN,  JJ.,  concur. 

DUNBAR,  J.  It  appearing  to  my  satisfac- 
tion that  respondent's  deed  was  not  Indexed 
at  the  time  the  lis  pendens  was  filed,  under 
the  authority  of  Ritchie  t.  Griffiths,  1  Wash. 
St  429,  2.'i  Pac.  S41.  12  U  R.  A.  3S4.  22  Am, 
St  Rep.  105,  the  respondent  is  too  late  to  urge 
her  claim.  The  Judgment  should  therefore 
be  reversed. 


CROW,  J, 
counsel. 


took  no  part,  having  been  of 


(a  Wash.  531) 

OMAHA  NAT,  BANK  v.  LINDSAT. 
(Supreme  Court  of  Washington.   Jan.  30,  1900.) 

1.  LnirrATioit  or  Actions— DisABiLrriES— 
CoMPtrTATioN  or  Pbuoo  — Absencc  raov 
State. 

Ballinger'a  Ann.  Codes  &  St.  S  4808,  pro- 
riding  that  if  a  cause  of  action  shall  accrue 
against  any  person  who  shall  be  out  of  the  state 
such  action  may  be  commenced  within  the  time 
limited  after  the  return  of  such  person  into  the 
state,  applies  not  only  to  persons  who  have  re- 
sided in  the  state  and  have  removed  therefrom, 
but  to  persons  who  have  never  at  any  time 
resided    within   the  state. 

(Eld.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Iihnitation  of  Actions,  U  40C-4G3.] 


Z  Samk— AccBUAi.    or  Right   ov  Aotioh— 

Place  of  Accbdal. 

Under  Ballinger's  Ann.  Codes  &  St.  g  4818, 
providing  that  when  a  cause  of  action  has 
arisen  in  another  state  between  nonresidents  of 
this  state,  and  is  barred  by  lapse  of  time  by 
the  laws  of  the  state  where  the  cause  if  action 
arose,  do  action  shall  be  maintaineil  thereon 
in  this  state,  is  Inapplicable  to  an  action  on 
a  judgment  entered  by  consent  in  the  courts 
of  this  state  for  and  against  nonresidents  of 
the  state,  for  under  such  circumstances,  the 
cause  of  action  will  be  deemed  to  have  arisen 
in  this  state. 

(Ed.  Note. — For  cases  in  point  see  voL  33, 
Cent.  Dig.  Limitation  of  Actions,  {  055.] 

Fullerton  and  Crow,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  HuneUe,  Judge. 

Action  by  the  Omaha  National  Bank 
against  Emma  A.  Lindsay.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Charles  A.  Murray,  for  appellant  P.  O. 
Shiue  and  W.  L.  Husbands,  for  respondent 

ROOT,  J.  On  the  ITth  day  of  February, 
1807,  a  judgment  was  rendered  and  entered  In 
the  superior  court  of  S|M>kaue  county  In  fa- 
vor of  respondent  a  national  bank  doing  busi- 
ness in  Omaha  lu  the  state  of  Nebraska;  suld 
judgment  hciug  against  Emma  A.  Lindsay, 
this  appelluut  and  her  husband,  Milon  S. 
Lindsay,  for  the  sum  of  $12,927.  At  that 
time  appellant  and  her  husband  were,  and 
ever  since  have  been,  residents  and  citizens  of 
the  state  of  Idaho,  residing  there  continu- 
ously. This  action  was  commenced  on  the 
5th  day  of  March,  1004,  as  a  common-law  ac^ 
tlon  based  upon  said  judgment  Certain  de^ 
fenses  Interi*osed  by  said  Milon  S.  Lindsay 
were  held  by  the  lower  court  to  be  good  an4 
sufficient  and  the  action  was  dismissed  as  to 
him.  Appellant  lnter|K>scd  as  an  affirmative 
defense  the  plea  of  the  statute  of  limitations, 
setting  up  section  4030  of  the  Itevlsed  Stat- 
utes of  Idaho  of  1887,  which  provides  that 
"civil  actions  can  only  be  commenced  within 
the  periods  prescribed  in  this  title,  after  the 
cause  of  action  shall  have  accrued,  except 
when  in  special  cases,  a  different  limitation 
is  prescribed  by  statute,"  and  alleging  that 
section  4051  of  said  Revised  Statutes  of  Idaho 
makes  six  years  the  period  in  which  an  action 
nay  be  begun  upon  a  judgment  of  any  court 
of  the  United  States  or  of  any  state  or  terri- 
tory therein;  and  that  there  were  no  other 
statutes  contravening  the  provisions  of  these, 
pleaded.  The  lower  court  held  the  defense 
insufficient,  and  gave  judgment  In  favor  of  re- 
spondent From  this  judgment  an  appeal  U 
prosecuted. 

The  only  question  presented  is  aa  to  th« 
statute  of  limitations.  Appellant  maintains 
that  as  she  was  a  resident  of  Idaho  at  the 
time  the  Judgment  sued  on  was  made  and  en- 
tered In  this  state,  she  could  have  been  Im- 
mediately sued  in  Idaho  upon  said  Judgment, 
and  that  consequently  the  statute  of  limita- 
tions in  Idaho  began  to  run  at  that  time^  antf 
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that,  as  six  years  bad  expired  prior  to  the 
commencement  of  tbis  action,  tbe  latter  Is 
barred.  Sbe  maintains  tbat  tbis  action 
"arose"  in  Idabo,  for  tbe  reason  that  at  the 
time  of  the  entry  of  the  judgment  which  con- 
stitutes the  subject-matter  of  this  suit,  she 
could  have  been  sued  in  Idabo  and  in  no 
other  state,  inasmuch  as  the  courts  of  no 
other  state  could  have  bad  jurisdiction  both 
of  tbe  subject-matter  and  her  personally. 
Bespondent  maintains  that  the  cause  of  ac- 
tion arose  In  this  state;  that  the  judgment 
was  taken  in  a  suit  by  consent  of  tbe  appel- 
lant and  her  husband,  and  that  they  were  for 
all  legal  purposes  deemed  to  have  been  pres- 
ent and  residents  of  tbe  state  of  Washington 
at  the  time  said  judgment  was  entered;  and 
that,  even  if  they  be  not  deemed  to  have 
been  present  and  residents  of  tbe  state  at 
tbat  time,  nevertheless,  the  fact  of  tbe  court's 
then  and  there  having  jurisdiction  of  tbe 
subject-matter,  and  having  properly  and 
legally  made  and  entered  the  judgment,  such 
judgment  at  Its  Inception  marked  the  time 
when  the  cause  of  action  orlglnoted  for  the 
present  action.  It  is  also  suggested  tbat. 
If  tbe  entry  of  the  judgment  did  not  consti- 
tute an  "arising"  of  the  cause  of  action  in  this 
state,  said  entry  of  judgment  gave  rise  to 
tbe  cause  of  action  In  the  state  of  Nebraska, 
of  which  state  tbe  respondent  was  then  a  resi- 
dent; that  tbe  judgment  being  personal  prop- 
erty, its  situs  was  at  the  home  of  the  owner; 
and  that,  inasmuch  as  tbe  statutes  of  limita- 
tion of  tbe  state  of  Nebraska  are  not  pleaded, 
no  reason  appears  why  the  case  should  not 
be  controlled  by  the  statutes  of  tbis  state. 
Respondent  relies  upon  section  4808,  2  Bal- 
linger's  Ann.  Codes  &  St.,  which  reads  as  fol- 
lows: "If  tbe  cause  of  action  shall  accrue 
against  any  person  who  shall  be  out  of  tbe 
state  or  concealed  therein,  such  action  may 
be  commenced  within  the  terms  herein  re- 
spectively limited  after  tbe  return  of  such 
person  Into  tbe  state,  or  after  tbe  time  of  such 
concealment;  and  If  after  such  cause  of 
action  shall  have  accrued,  such  person  shall 
depart  from  and  reside  out  of  tbis  state,  or 
conceal  himself,  tbe  time  of  his  absence  or 
concealment  shall  not  be  deemed  or  taken  as 
any  part  of  tbe  time  limited  for  the  com- 
mencement of  such  action,"  and  urges  tbat 
section  481S,  Balllnger's  Ann.  Codes  &  St, 
avails  appellant  nothing  in  this  case.  Ap- 
pellant contends  tbat  section  4808  Is  not  ap- 
plicable as  against  her  In  this  case,  for  the 
reason  tbat  sbe  never  was  a  resident  of  tbis 
state,  and  tbat  said  section  could  only  apply 
where  tbe  defendant  was  a  resident  of  the 
state  at  the  time  tbe  cause  of  action  arose, 
and  left  afterwards.  This  court  has  constru- 
ed section  4808  as  applicable,  not  only  to 
persons  who  have  resided  In  the  state  and 
then  removed  therefrom,  but  also  to  those 
vho  have  never  at  any  time  resided  within 
the  state.  Lake  v.  Steinbacb,  6  Wash.  (159, 
32  Pac.  767;  Weber  v.  Yancy,  7  Wash.  84, 
84  Pac.  473.    Such  construction  having  been 


adopted  and  followed  for  so  long  a  time 
must  be  controlling  now. 

This  leaves  only  the  question  as  to  whether 
or  not  section  4818  Is  available  to  appellant, 
and  that  must  be  ascertained  by  a  determina- 
tion of  the  question  as  to  whether  tbe  act-Ion 
can  be  said  to  have  "arisen"  in  this  or  some 
other  state.  We  think,  under  the  circum- 
stances of  tbis  case,  tbe  action  must  be  said 
to  have  arisen  in  this  state.  Tbis  being  true, 
we  must,  upon  the  authority  of  former  deci- 
sions uf  tbe  court,  hold  tbat  tbe  case  Is  gov- 
erned by  section  4808.  Freundt  v.  Halm,  24 
Wash.  8,  63  Pac.  1107;  Cbevrler  v.  Robert,  6 
Mont  319,  12  Pac.  703;  Power*  Mercantile 
Co.  v.  Blethen,  91  Minn.  339,  97  N.  W.  1056; 
Goodnow  V.  Stryker,  62  Iowa,  221,  14  N.  W. 
345,  17  N.  W.  506;  Emerson  v.  Steamboat 
Shawano  City,  10  Wis.  433. 

Tbe  judgment  of  tbe  superior  court  Is  af- 
firmed. 

MOUNT,  C.  J.,  and  DUNBAR,  RUDKIN, 
and  HAOLEY,  JJ.,  concur. 

FULLERTON,  J.  The  cause  of  action  was 
not  tbe  judgment  sued  on,  but  tbe  contract 
which  gave  rise  to  tbe  judgment  It  did  not 
therefore,  accrue  in  tbis  state,  and  tbe  plea 
of  the  statute  of  limitations  of  Idabo  should 
have  prevailed.  For  tbis  reason  I  dissent 
from  the  conclusion  of  the  majority. 

CROW,  J.  I  concur  with  FULLER- 
TON,  J. 


(41  Wash.  SM) 

MAIN  ▼.  HADFIELD. 

(Supreme  Court  of  Washington.    Jan.  29. 1906.) 

Executors  and  Aoutnistratobs — Collection 
OF  Estate— PsocEEniNO  fob  Dibcovebt  ot 

Ballinger'B  Ann.  Codes  &  St  {  6212,  an- 
tborizing  the  court,  on  a  complaint  charging  a 
person  with  concealing  the  assets  of  a  decedent, 
to  cite  such  person  to  appear  and  to  "examine 
him  on  oath  on  the  matter  of  such  complaint," 
and  section  6213,  providing  tbat  all  interroga- 
tories put  to  him  and  answers  thereto  shall  be 
in  writing  and  signed  by  him,  when  construed 
in  connection  with  sections  6008-6010  adopted 
at  the  same  time,  and  providing  for  tbe  examin- 
ation of  the  adversS  party  as  a  witness,  and 
requiring  that  the,  interrogatories  shall  be  serv- 
ed in  the  manner  a  summons  is  served,  and  tbat 
the  answer  shall  be  served  within  20  days,  pro- 
vide for  a  summary  examination  of  a  person 
cited  to  appear  to  answer  such  a  complaint 
and  require  tbat  interrogatories  as  asked,  and 
the  answers  thereto,  shall  be  reduced  to  writing, 
and  do  not  require  tbat  all  the  interrogatories 
shall  be  reduced  to  writing  and  submitted  be- 
fore the  answering  of  any  of  them. 
Fullerton,  J.,  dissenting. 

Appeal  from  Superior  Court  King  County; 
A.  W.  Frater,  Judge. 

Special  proceeding  by  John  F.  Main,  ad- 
ministrator of  William  Urqubart  deceased, 
against  Charles  Hadfield.  From  an  order  re- 
quiring defendant  to  answer  interrogatories 
and  committing  him  to  jail  until  tbe  Inter- 
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rogatories  are  answered,  be  appeals.  Af- 
firmed. 

H.  E.  Peck,  for  appellant  J.  P.  Wall  and 
Graves,  Palmer,  Brown  &  ■  Murphy,  for  re- 
spondent 

DUNBAR,  J.  This  la  an  appeal  from  an 
order  of  the  Judgment  of  tbe  superior  court 
of  King  county,  requiring  appellant  to  answer 
interrogatories  In  a  special  proceeding,  and 
from  an  order  committing  him  to  Jail  until 
such  interrogatories  were  answered.  Cita- 
tion was  Issued  by  John  F.  Main,  as  admin- 
istrator of  the  estate  of  William  Urquhart, 
deceased,  to  appellant  requiring  him  to  dis- 
close what  be  l^new  of  the  property  belonging 
to  the  estate  of  the  said  William  Urquhart 
The  citation  was  Issued  under  sections  6212, 
6213,  2  Balllnger's  Ann.  Codes  &  St    Section 

6212  provides  that:  "If  the  executor,  ad- 
ministrator, heir,  legatee,  creditor  or  other 
person  interested  in  the  estate  of  any  de- 
ceased person  shall  complain  to  the  court  on 
oath  that  any  person  Is  suspected  of  having 
concealed,  embezzled,  smuggled,  conveyed 
away,  or  disposed  of  any  moneys,  goods,  or 
chattels  of  the  deceased,  or  that  he  has  In 
bis  possession  or  knowledge  any  deeds,  con- 
veyances, bonds,  contracts,  or  other  writings, 
which  contain  evidence  of,  pretend  to  dis- 
close the  right,  title,  interest,  or  claim  of 
the  deceased  to  any  real  or  personal  estate, 
or  any  claim,  demand  or  last  will  of  the  de- 
ceased, the  said  court  may  cite  such  person 
to  appear  and  may  examine  him  on  oath  on 
tbe  matter  of  such'  complaint."  etc.    Section 

6213  provides  that  "If  the  person  so  cited 
refuse  to  appear  and  submit  to  such  examina- 
tion or  to  answer  such  interrogatories  as 
may  be  put  to  him  touching  the  matter  of 
such  complaint  the  court  may,  by.  warrant 
for  that  purpose,  commit  him  to  the  county 
Jail,"  etc.,  and  all  such  interrogatories  and 
answers  shall  be  in  writing  and  shall  be 
signed  by  the  party  examined,  and  filed  in 
the  court  The  appellant  in  this  case  filed 
a  general  answer,  but  refused  to  submit  to 
an  examination  before  the  court,  and  moved 
that  tbe  proceedings  against  him  be  dta- 
mis.sed,  which  motion  was  by  the  court 
denied,  and,  upon  bis  refusal  to  answer,  the 
order  complained  of  was  made. 

As  showing  Just  what  occurred  at  the  trial, 
we  quote  briefly  from  the  record.  After  the 
contention  made  by  appellant's  counsel  that 
appellant  bad  a'  right  to  have  time  for  con- 
sultation with  his  attorney  before  answering 
the  Interrogatories,  the  court,  among  other 
things,  after  quoting  the  statute,  said:  "Now, 
if  yon  want  to  Insist  on  this  objection,  I  will 
postpone  this  bearing  to  a  day  certain,  and 
we  will  bare  the  questions  written  out  and 
the  answers  written,  take  a  whole  day  for 
It  If  necessary — get  a  typewriter  and  write 
tbe  questions  put  and  write  the  answers — 
have  it  'written  down  in  open  court  If  you 
want  to  do  that  we  will  do  It  Tou  have  a 
reporter  bere;  if  yon  want  blm  to  take  it 


down  and  reduce  it  to  writing  In  that  way, 
you  may  do  that  Mr.  Peck:  We  object  to 
that,  your  honor.  We  do  not  know  what 
course  the  Inquiry  Is  going  to  take.  We  want 
to  stand  on  all  tbe  rights  we  have,  from  be- 
ginning to  end,  from  first  to  last  Tbe  Court : 
I  will  continue  the  hearing  to  a  later  date. 
The  interrogatories  may  then  be  put  and  .re- 
duced to  writing  In  the  court,  and  the  answers 
reduced  to  writing.  Mr.  Peck :  That  is,  oral 
questions  will  be  put  to  tbe  parties  cited? 
The  Court :  The  questions  will  be  reduced  to 
writing  in  the  presence  of  the  court,  and 
they  will  also  t>e  answered  In  the  presenoo 
of  the  court,  and  be  reduced  to  writing.  Mr. 
Wall :  The  question  will  be  reduced  to  writ- 
ing before  It  Is  required  to  be  answered? 
Tbe  Court:  Yes,  sir;  be  reduced  to  writing 
before  It  Is  required  to  be  answered.  Of 
course.  If  you  want  to  hold  to  a  strict  con- 
struction of  It  to  avoid  any  question,  that 
will  be  tbe  procedure.  I  will  continue  the 
bearing  till  Saturday,  July  1st,  at  9 :30  a.  m." 
Upon  the  convening  of  court  at-  the  time  to 
wblcb  the  hearing  was  adjourned,  the  same 
objection  was  made  by  counsel  for  the  ap- 
pellant and  the  demand  was  made  that  the 
complainant  be  required  to  submit  bis  inter- 
rogatories in  writing,  and  that  tbe  answers 
be  in  writing  and  signed.  Counsel  for  the 
relator,  Mr.  Murphy,  said:  "I  understand 
your  position  Is,  Mr.  Peck,  that  you  want 
to  take  the  Interrogatories,  consult  together, 
and  put  in  your  answers,  and  we  can  base 
any  other  interrogatories  we  wish  upon  tbe 
answers  you  might  make?  Mr.  Peck:  The 
questions  are  to  be  put  in  toto,  and  we  an- 
swer them  in  toto."  Whereupon  the  court 
insisted  that  tbe  matter  proceed  by  questions 
reduced  to  writing  and  by  answers  reduced 
to  writing,  and  tbe  appellant,  under  advice 
of  his  counsel,  refused  to  answer.  So  that 
it  would  seem  that  tbe  contention  of  the  ap- 
pellant Is  that  he  had  a  right  to  have  all 
tbe  interrogatories  reduced  to  writing  and 
submitted  to  him  before  he  was  required  to 
answer  any  of  them ;  while  the  construction 
placed  upon  tbe  statute  by  the  court  was  that 
an  interrogatory  should  be  reduced  to  writ- 
ing and  propounded  and  answered  by  the 
appellant 

We  think  the  construction  contended  for 
by  the  appellant  cannot  be  sustained.  The 
cases  cited  by  blm  are  cases  where  the  exact 
point  in  Issue  here  was  not  involved,  and, 
if  it  was,  the  statute  construed  In  the  cas* 
of  Martin  v.  Clapp,  99  Mass.  470,  Is  not 
identical  with  our  statutes  in  some  essential 
particulars.  In  the  statute  there  construed, 
as  quoted  ha  the  report  the  language  is,  "The 
court  may  cite  such  suspected  person,  though 
he  is  executor  or  administrator,  to  appear 
and  l>e  examined  on  oath  upon  the  matter  of 
the  complaint";  while  our  statute  provides 
that  "tbe  said  court  may  cite  sucb  person  to 
appear  and  may  examine  him  on  oath  upon 
the  matter  of  such  complaint"  Under  our 
statute  it  is  the  court  witlcb  cites  bim  to 
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appear,  and  it  is  the  court  who  may  examine 
him  •  on  oath  upon  the  matter  suggested  In 
tbe  complaint  Tbe  object  of  the  statute  is 
to  elicit  testimony  for  the  purpose  of  furnish- 
ing the  administrator  with  sufficient  knowl- 
edge upon  which  to  base  a  formal  complaint 
against  the  defendant  The  defendant  in 
such  case  is  not  entitled  to  any  more  than 
the  statute  accords  him,  and  it  does  not  ac- 
cord him,  in  terms  or  by  necessary  implica- 
tion, the  right  to  a  formal  procedure  in  such 
a  case.  Such  rights  be  is  entitled  to  after- 
wards when  the  action  is  brought  against 
him,  if  it  is  brought.  As  further  conveying 
the  idea  that  it  is  an  examination  before  the 
court,  the  latter  part  of  section  6212  provides: 
"If  such  person  be  not  In  the  county  where 
letters  have  been  granted,  he  may  be  cited 
and  examined,  either  l)efore  the  court  for 
the  county  where  he  may  be  found,  or  be- 
fore the  court  issuing  the  order  or  citation." 
The  idea  seems  to  prevail  throughout  that 
this  is  to  be  a  summary  examination,  and  not 
a  case  where  issues  are  formed  and  tried. 
The  same  formal  provisions  are  not  provided 
for  In  this  chapter  as  are  provided  for  in  the 
chapter  In  relation  to  tbe  examination  of 
parties  to  an  action.  Section  6008  provides 
that  a  party  to  an  action  or  proceeding  may 
be  examined  as  a  witness  at  tbe  instance  of 
the  adverse  party.  Section  6009  provides 
that,  Instead  of  the  examination  being  bad  at 
the  trial,  interrogatories  may  be  filed  for 
the  discovery  of  facts  and  documents  material 
to  the  support  or  defense  of  the  action,  to 
be  answered  on  oath  by  the  adverse  party. 
And  section  6010  provides  that  such  Inter- 
rogatories shall  be  served  in  the  manner 
provided  by  law  for  the  service  of  summons, 
or  by  service  upon  the  attorney  of  the  party 
to  be  Interrogated,  and  the  answers  thereto 
shall  be  served  and  filed  within  20  days  after 
such  service,  unless  for  cause  shown  further 
time  be  allowed  by  the  court.  These  two 
statutes,  in  regard  to  the  examination  of  ad- 
verse parties  as  witnesses  and  to  the  examin- 
ation of  parties  thought  to  have  possession 
of  the  property  of  an  estate,  were  both  passed 
by  tbe  first  session  of  the  Legislature  of  this 
state  In  1854,  and  Incorporated  into  the  Code 
in  that  section,  and  have  been  brought  for- 
ward from  that  day  until  this ;  showing  that 
the  Legislature  at  the  session  of  1854  had 
in  mind  two  different  processes  for  obtaining 
summary  information  from  witnesses,  one 
providing  for  the  preparation  of  the  inter- 
rogatories and  formal  and  legal  notice  there- 
of, and  the  other  for  tbe  examination  before 
the  court  with  the  simple  provision  that  the 
questions  and  answers  should  be  In  writing 
and  filed  in  the  court  There  was  no  objec- 
tion in  this  case  to  the  party  having  the  bene- 
fit of  the  presence  and  advice  of  counsel ;  the 
contention  being,  as  we  have  seen,  that  all 
the  interrogatories  should  be  prepared  in 
advance  before  any  answers  were  made  to 
them. 


We  think  the  court  properly  construed  tbe 
statute,  and  its  Judgment  will  therefore  be 
affirmed. 

MOUNT,  C.  J.',  and  CROW.  ROOT,  HAD- 
LEY,  and  RDDKIN,  JJ.,  concur.  FULLER- 
TON,  J.,  dissents. 


(41  Wash.  500) 
COUGHLIN  ▼.  PINKERTON  et  al. 
(Supreme  Court  of  Washington.  Jan.  29,  1900.) 
Pabtnebship  —  Actions  —  Process  —  Sub- 
stituted Service— Nonresident  Partner- 
ships. 

Balllnger's  Ann  Codes  &  St  §  4875,  au- 
thorizing service  of  process  on  a  nonrpsident 
corporation,  company,  or  association  by  deliver- 
ing tbe  summons  and  complaint  to  its  secre- 
tary, cashier,  or  managing  agent,  does  not — 
when 'construed  with  section  4881,  which  was 
originally  part  of  tbe  same  act  with  section 
4875  (Laws  1803,  p.  407,  c.  ISTT),  and  which 
provides  that,  where  the  action  is  against  two 
or  more  defendants  and  summons  is  served 
on  one  of  them,  plaintiff,  if  tbe  action  is  against 
defendants  jointly  indebted  upon  a  contract, 
may  proceed  against  defendants  served,  unless 
tlie  court  otherwise  directs,  and,  if  he  recovers 
judgment,  it  may  be  entered  against  all  defend- 
ants jointly  indebted  so  far  only  as  it  may 
be  enforced  against  the  joint  property  of  all 
and  the  separate  property  of  defendants  serv- 
ed— authorize  service  of  process  on  a  nonresi- 
dent partnership  by  delivering  the  summons  and 
complaint  to  a  resident  superintendent  and 
managing   agent. 

Appeal  from  Superior  CJourt  Spokane 
County;  Wm.  A.  Huneke,  Judge. 

Action  by  J.  W.  Coughlin  against  Robert  A. 
Pinkerton  and  another,  doing  business  under 
the  name  of  the  Pinkerton  National  Detective 
Agency.  From  an  order  quashing  service  of 
process,  plaintiff  appeals.'  Affirmed. 

W.  T.  Stoll,  for  appellant  Sullivan,  Nu- 
zum  &  Nuzuip,  for  respondents. 

CROW,  J.  Appellant  J.  W.  Coughlin  in- 
stituted this  action  in  the  superior  court  of 
Spokane  county,  against  respondents,  Robert 
A.  Pinkerton  and  William  A.  Pinkerton,  to 
recover  damages  claimed  to  have  been  sus- 
tained by  defamation  of  character.  The  com- 
plaint alleges  respondents  are  partners,  under 
the  firm  name  of  the  Pinkerton  National  De- 
tective Agency,  engaged  in  the  occupation  of 
detecting  criminals,  ferreting  out  crimes,  and 
doing  other  detective  work,  with  offices  and 
officers  in  most  if  not  all,  tbe  principal  cities 
of  the  United  States,  and  with  an  office  in 
the  city  of  Spokane  In  this-  state,  which  Is 
managed  and  conducted  by  one  E.  K.  Tabor, 
as  superintendent  managing  agent  and  cash- 
ier. Summons  and  complaint  were  personal- 
ly served  upon  said  E.  K.  Tabor,  as  respond- 
ents' resident  agent.  Thereupon  respondents 
appeared  specially,  moved  to  quash  said  serv- 
ice, and  in  support  of  their  motion,  present- 
ed the  affidavit  of  said  Tabor,  in  which  he  al- 
leges that  he  is  tbe  superintendent  and  man- 
aging agent  of  respondents  and  of  their 
principal  office  in  Spokane;    that  said  re- 
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spondents  are  copartners,  and  were  such  at 
all  times  in  said  affidavit'  mentioned;  that 
said  Robert  A.  Plnkerton  resides  in  the  city 
of  New  York  in  the  state  of  New  Tork; 
that  said  William  A.  Pinkerton  resides  in 
the  dty  of  Chicago  in  the  state  of  Illinois; 
that  summons  and  complaint  in  this  action 
were  dellTered  to  said  Tabor  at  Spokane, 
Wash.,  on  June  10,  1905;  that  at  said  time, 
and  for  some  time  prior  thereto,  said  re- 
spondents were  not,  nor  was  either  of  them, 
within  the  state  of  Washington,  and  that 
neither  of  them  had  been  served  with  a  copy 
of  the  summons  or  complaint  in  the  action. 
On  the  bearing  of  said  motion,  respondents 
contended  (1)  that  service  of  summons  on  a 
partnership  firm,  or  on  any  member  thereof, 
is  not  authorized  by  any  statute  of  this  state 
to  be  made  by  service  upon  any  agent  of  said 
partnership,  and  that  the  words  "company" 
and  "association,"  which  appear  in  subdivi- 
sions 8  and  9  of  section  4875,  Bollinger's  Ann. 
Codes  &  St,  and  are  relied  upon  by  appel- 
lant, cannot  be  held  to  include  a  partnership ; 
(2)  that  if  said  words  be  held  to  intend  or 
include  a  partnership,  then  said  section,  when 
80  construed,  deprives  respondents  of  prop- 
erty without  due  process  of  law,  and  Is  un- 
constitutional. The  trial  Judge  sustained 
these  contentions,  and  quashed  the  service. 
From  said  order  this  appeal  has  been  taken. 
Appellant  Insists  (1)  that  the  word  "com- 
pany," as  used  in  subdivision  8,  and  the  word 
"association,"  as  used  in  subdivision  9,  of 
said  section  4875,  Ballinger's  Ann.  Codes  & 
St.,  which  Is  section  7  of  our  practice  act  of 
1803  (Laws  1803,  p.  409,  c.  127).  were  in- 
tended to  include  a  partnership,  and  that  a 
nonresident  partnership,  doing  business  in 
this  state,  may  be  served  by  the  delivery  of 
summons  and  complaint  to  its  secretary, 
cashier,  or  managing  agent;  (2)  that  a 
statute  providing  for  such  service  upon  a 
nonresident  partnership,  doing  business  in 
this  state,  is  not  unconstitutional  or  void, 
but  confers  Jurisdiction  upon  the  courts  of 
this  state  to  enter  a  personal  Judgment 
against  such  partnership,  and  all  the  individ- 
ual members  thereof.  Many  of  the  courts, 
under  certain  circumstances,  have  held  the 
words  "company"  and  "association"  to  some- 
times include  or  apply  to  partnerships ;  and 
again  these  terms  have  been  frequently  dis- 
tinguished. They  certainly  are  not  synony- 
mous, nor  are  they  Identical  in  their  mean- 
ing, whether  used  in  legal  or  ordinary  phrase- 
ology. These  variations  In  construction  arise 
from  the  difTerent  circumstances  or  contexts 
in  which  these  words  appear  or  find  use.  Be- 
cause the  word  "company"  may  frequently, 
and  the  word  "association"  may  occasionally, 
he  applied  to  or  include  a  partnership,  It  does 
not  necessarily  follow  that  they  must  always 
be  so  understood  or  construed.  Their  use  In 
sudi visions  8  and  9  of  section  4875,  supra, 
must  be  Interpreted  with  a  view  to  their 
contexts,  and  consistently  with  other  provl- 
«lous  of  our  practice  act  (pnse  407  et  seq., 


c.  127,  Sess.  Laws  1893,  p.  407),  section  18 
of  said  att,  being  section  4881,  Ballinger's 
Ann.  Codes  &  St,  reads  as  follows:  "When 
the  action  is  against  two  or  more  defendants 
and  the  summons  is  served  on  one  or  more 
but  not  on  all  of  them,  the  plaintiff  may  pro- 
ceed as  follows :  (1)  If  the  action  is  against 
the  defendants  Jointly  indebted  upon  a  con- 
tract, he  may  proceed  against  the  defendants 
served  unless  the  court  otherwise  directs; 
and  if  he  recovers  Judgment  it  may  be  en- 
tered against  all  the  defendants  thus  Jointly 
indebted  so  far  only  as  It  may  be  enforced 
against  the  Joint  property  of  all  and  the 
separate  property  of  the  defendants  serv- 
ed.   ••    •" 

Construing  sudi  vision  1  of  said  section, 
this  court,  in  Livingstone  v.  Lovgren,  27 
Wash.  102,  67  Pac.  599,  held  that,  when  serv- 
ice had  been  made  upon  one  member  of  a 
partnership  only,  a  Judgment  arising  upon 
contract  which  provided  that  the  Judgment 
creditor  might  recover  from  all  of  tne  de- 
fendants constituting  said  firm  the  sum  ad- 
Judged  to  be  due,  and  that  said  Judgment 
might  be  satisfied  out  of  the  Joint  property 
of  all  of  the  defendants  constituting  said 
partnership  firm,  or  out  of  the  separate  prop- 
erty of  the  one  defendant  served,  was  a  propr 
er  Judgm«it,  and  could  be  enforced  as  such. 
In  writing  the  opinion.  White,  J.,  suggested 
that  the  question  as  to  whether  such  a  Judg- 
ment was  void  in  so  far  as  it  determined 
that  the  amount  due  the  Judgment  creditor 
might  be  satisfied  out  of  the  Joint  property 
of  the  partnership,  depended  upon  the  fur- 
ther question  whether  said  action  was  based 
on  contract,  or  was  an  action  In  tort  Hold- 
ing said  action  to  have  arisen  on  contract, 
he,  for  that  reason,  sustained  said  Judgment 
His  argument  carried  with  it  the  clear  im- 
plication that,  had  the  action  arisen  in  tort, 
the  Judgment  would  have  been  Invalid  for 
any  purpose  whatever,  except  as  a  personal 
Judgment  against  the  individual  partner, 
who  had  been  personally  served  with  process 
within  this  state.  This  is  an  action  In  tort 
and  it  would  be  Inconsistent  for  us  to  hold, 
under  section  4881,  that  a  partner  not  served 
could  not  be  held  personally  liable  on  a  Judg- 
ment against  the  partnership  when  another 
member  of  the  firm  had  been  served,  and  at 
the  same  time  hold,  under  subdivisions  8 
and  9,  of  section  4875,  that  all  members  of 
such  firm  could  be  held  to  such  a  liability 
when  their  agents  only,  and  not  a  partner, 
had  been  served.  In  other  words,  this  would, 
in  effect  be  a  holding  that  service  upon  a 
mere  agent  would  be  better,  more  potential, 
and  confer  greater  Jurisdictional  powers  up- 
on the  court,  than  if  made  upon  an  Individual 
member  of  the  firm.  Sections  4875  and  4881 
are  both  a  part  of  the  general  practice  act 
of  1893.  The  Legislature  certainly  could  not 
have  intended  by  these  two  sections  of  one 
and  the  same  act  to  provide  In  one  instance 
that  service  on  a  mere  agent  should  au- 
thorize the  entry  of  a  valid  i)ersouul  Judg- 
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ment  against  all  the  Individuals,  who  com- 
posed the  partnership ;  while  in '  the  other 
instance  service  on  an  Individual  partner 
should  authorize  personal  judgment  against 
him  only,  and  not  against  any  of  bis  copart- 
ners not  personally  served. 

The  pretended  service  shown  by  the  record 
is  not  warranted  by  the  provisions  of  said 
-section  4875,  supra.  In  view  of  the  above  sug- 
gestions, it  is  not  necessary  for  us  to  discuss 
the  constitutional  question  raised  in  the 
briefs. 

The  Judgment  Is  afDrmed. 

MOUNT,  O.  J.,  and  ROOT,  DUNBAR, 
FULLBHTON,  HADLEX,  and  RUDKIN, 
JJ.,  concur. 


(42  Wash.  459) 

WALDRON  V.  KINETH. 
(Supreme  Court  of  Washington.  Jan.  19,  1906.) 

1.  Homestead— Sale    on    Execction— Stat- 

T7TOBT  REQinBEUENTS. 

Under  Sess.  Laws  1895,  p.  109,  c.  64, 
providing  for  the  sale  of  a  homestead  on  ex- 
ecution on  an  application  by  the  judgment 
creditor  for  the  appointment  of  appraisers,  the 
service  of  a  copy  of  the  petition,  with  notice 
of  the  time  and  place  of  hearing,  on  the  home- 
stead claimant,  the  appointment  of  appraisers, 
and  the  consequent  appraisement  and  report,, 
and  the  sale  of  the  land  for  a  sum  in  excess  of 
the  homestead  exemption,  the  amount  of  the 
exemption  to  be  paid  over  to  the  homestead 
claimant,  a  sale  of  a  homestead  on  execution, 
made  without  the  appointment  of  appraisers  or 
any  attempt  to  conform  to  the  statute,  is  abso- 
lutely void  and  conveys  no  title. 

2.  Same    —    Confibmation    —    Refusal   — 
Gbou'nds. 

Under  Sess.  Laws  1899,  p.  87,  e.  53,  8  6, 
requiring  the  court  to  confirm  a  sale  on  execu- 
tion, notwithstanding  the  filing  of  objections, 
unless  it  shall  satisfactorily  appear  that  there 
were  substantial  irregularities  in  the  proceed- 
ings concerning  the  sale  to  the  probable  loss  of 
the  party  complaining,  it  is  proper  for  the 
court  to  refuse  to  confirm  an  execution  sale 
of  the  homestead,  where  such  sale  is  absolutely 
void  because  of  a  failure  to  comply  with  the 
requirement  of  Laws  1895,  p.  109,  e.  64,  pre- 
scribing the  procedure  for  the  sale  of  a  home- 
stead on  execution. 

Appeal  from  Superior  Court,  Island  Coun- 
ty; Geo.  C.  Hatch,  Judge. 

Action  by  0.  W.  Waldron  against  J.  H. 
Kineth.  From  an  order  setting  aside  an  ex- 
ecution sale,  plaintiff  appeals.    Affirmed. 

John  F.  Reed,  for  appellant  Lester  Still, 
for  respondent. 

CROW,  J.  On  June  18, 1900,  appellant  re- 
covered in  the  superior  court  of  Island  cotm- 
ty,  a  personal  judgment  against  respondent 
for  $303.80  and  costs,  and  on  October  21, 
1904,  caused  an  execution  to  be  Issued  there- 
on which  the  sheriff  of  said  county  levied  up- 
on 320  acres  of  land  belonging  to  respond- 
ent Thereafter  on  December  3,  1904,  said 
sheriff  having  first  advertised  said  land  sold 
the  same  under  said  execution  to  appellant  for 
$563.63,  the  full  amount  of  his  judgment,  in- 
cluding Interest  costs,  and  accrued  costs. 


After  the  levy  of  said  execution,  but  before 
sale,  respondent,  being  the  head  of  a  family 
consisting  of  himself,  his  wife,  and  one  minor 
child,  filed  with  the  auditor  of  Island  coun- 
ty a  declaration  of  homestead  on  all  of  said 
land.  In  accordance  with  the  requirements  of 
Sess.  Laws  1895,  pp.  109-114,  e.  64.  He  had 
previously  resided  on  the  land  with  his  fam- 
ily, but  prior  to  the  date  of  the  execution  had 
temporarily  left  the  same,  and  was  residing 
with  his  mother  on  on  adjoining  tract,  with 
the  intention,  however,  of  returning  to  his 
homestead,  which  he  did  prior  to  said  ex- 
ecution sale.  On. the  date  of  the  sa.e  re- 
spondent appeared  in  person  and  by  attorney, 
claimed  said  homestead  as  exempt,  and  pro- 
tested against  said  sale,  with  which  the 
sheriff  proceeded,  and  at  which  appellant 
was  the  only  bidder.  Appellant  made  no 
attempt  to  secure  a  sale  of  such  homestead 
in  the  manner  provided  by  said  chapter  64, 
Sess.  Laws  1895.  The  sheriffs  return  of  sale 
was  filed  December  19,  1904,  and  within  10 
days  thereafter  respondent  filed  written  ob- 
jections to  confirmation  on  the  grounds: 
(1)  That  said  land  was  his  homestead;  (2) 
that  no  appraisement  thereof  had  been  made 
as  required  by  law ;  and  (3)  that  the  sum 
bid  and  for  which  the  land  was  sold  was 
less  than  his  homestead  exemption.  Ap- 
pellant having  moved  for  confirmation,  his 
motion  and  respondent's  objections  were 
heard  together  on  February  13,  1905,  at 
which  time  the  court  admitted  and  -consid- 
ered evidence  for  the  purpose  of  determining 
whether  said  land  was  In  fact  respondent's 
homestead  and  exempt  as  such,  and  thereup- 
on, finding  the  same  to  be  his  homestead,  en- 
tered an  order  setting  aside  said  sale.  From 
said  order  this  appeal  has  been  taken. 

Several  assignments  of  error  have  been 
presented  which  involve  but  one  question. 
Was  appellant  entitled  to  an  order  confirming 
said  sale?  Respondent's  objections  were 
based  upon  the  contention  that  as  said  land 
was  his  homestead,  and  as  be  had  filed  his 
declaration  and  claimed  his  exemption  prior 
to  stfle,  and  as  there  is  no  claim  or  pretense 
that  appellant  In  seeking  to  enforce  his  ex- 
ecution applied  to  the  court  for  the  appoint- 
ment of  appraisers,  or  that  appraisers  were 
appointed,  or  that  any  appraisement  was 
made,  or  that  appellant  in  any  manner  pro- 
ceeded in  accordance  with  said  chapter  64, 
Sess.  Laws  1895,  therefore  such  pretended 
sale  was  without  authority  of  law  and  void; 
We  think  this  contention  should  be  sustained. 
Appellant  however,  Insists  that  the  ques- 
tion as  to  whether  said  land  was  in  fact  re- 
spondent's homestead,  and  exempt  as  such, 
cannot  be  tried  or  determined  upon  the  hear- 
ing of  a  motion  for  confirmation,  but  that 
upon  such  hearing  the  only  question  for  con- 
sideration under  section  6,  c.  53,  p.  87,  Sess. 
Laws.  1899,  is  the  regularity  or  irregularity 
of  the  sale  proceedings;  citing  Krutz  r. 
Batts,  18  Wash.  460,  51  Pac.  1054,  and  Hard- 
ing  T.  AtianUc  Trust  Co.,  26  Wash.  536,  67 
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Pac.  222.     While  certain   language  nsed  in 
said  cases,  when  considered  apart  from  the 
peculiar  facts    and    Issues    there    Involved, 
might  seem  to  sustain  appellant's  theory  of 
the  practice,  yet  we  think  his  contention  is 
utterly    Inconsistent    with     principles     an- 
nounced by  us  In  Field  v.  Grelner,  11  Wash. 
8,  30  Pac.  259,  and  Whltworth  v.  McKee,  32 
Wash.  83,  72  Pac.  1016.    Because  of  an  ap- 
parent conflict  between  the  two  cases  last 
mentioned  and  those  cited  by  appellant,  we 
have  taken  occasion  to  examine  the  original 
record  in  Krutz  v.  Batts,  supra,  and  found 
that  the  original  default  judgment  therein 
was  entered  upon  proof  of  personal  service 
made  without  the-state  of  Washington  and 
also  a  further  service  by  publication;   that 
real  estate  belonging  to  the  defendants  had 
been    attached;    that  said   real  estate  was 
sold  on  April  18,  1806,  on  execution  Issued  on 
said  Judgment,  and  was  returned  and  entered 
for  confirmation  on   April  20,  1896 ;  that  on 
May  15,   1897,  long  after  the  time  for  filing 
objections  had  expired,  the  defendants  who 
bad    not    theretofore    appeared,    but    then 
claimed    to  ai^ear  specially,    filed    written 
objections  to  the  confirmation  of  said  sale; 
that  said  objections  were  based  entirely  up- 
on the  contention  that  the  judgment  had  been 
entered  without  Jurisdiction  and  was  void 
for  the  want  of  any  lawful  service  of  sum- 
mons.   No  attempt   was  then   made  in  said 
objections  to  claim  any  exemption  or  home- 
stead,  the  fact   being  that,   before   making 
said  objections,  the  defendants  had  sold  and 
conveyed  the  real   estate  to   a  third  party, 
who  also  filed  wMtten  objections  to  said  ex- 
ecution sale.    Afterwards,  on  June  1,  1897, 
amended  objections  were  filed  by  the  defend- 
ants. In  which  a  casual  reference  was  made 
to  the  claim   that  said  real  estate  had  been 
their  homestead;  but  even  in  such  amended 
objections  their  only  contention  was  that  the 
Judgment  was  void.    The  entire  record  dis- 
closes   that  the    only  issue   considered   was 
whether  said  judgment,  which  was  regular 
on  its  face,  was  in  fact  void.    After  numer- 
ous hearings  and  continuances,  the  trial  court 
finally  entered  an  order  which  expressly  re- 
cited   that    the    defendant's    objections    to 
confirmation  were  sustained,  for  the  reason 
that  said  Judgment  was  null  and  void  and 
that  the  law  did  not  require  the  court  to  do  a 
needless  or  useless  thing.    It   will    thus   be 
seen  that  no  determination   was   attempted 
to  be  made  as  to  whether  or  not  the  land 
was  In  fact  a  homestead.    Upon  appeal  this 
court  reversed  the  order  of  the  trial  court  for 
the  reasons    (1)  that  the  objections  to  con- 
firmation were  filed  too  late;    (2)  that  the 
proceedings    Instituted   by   the    defendants 
simply  amounted  to  an  unauthorized  collat- 
eral attack  upon  a  judgment  which  upon  its 
face  appeared  to  be  In  all  respects  regular 
and  valid.    In  the  opinion  this  court  said: 
"It  will  thus  be  seen  that  the  only  question 
which  the  court  has  a  right  to  investigate  is 
a  question    of  Irregularity   In  the  proceed- 
ings  concerning   the   sale."    There  was  no 
84  P.— 2 


showing  of  any  such  Irregularity,  nor  any 
showing  that  the  trial  court  even  considered 
said  question,  which  would  properly  come 
before  it  on  a  motion  to  confirm  or  on  objec- 
tion to  confirmation.  In  fact,  the  record  does 
show  that  on  said  hearing,  Instead  of  inves- 
tigating the  question  of  any  Irregularity  In 
the  proceedings  concerning  the  sale,  the 
trial  court  undertook  to  pass  upon  the  valid- 
ity of  a  judgment  which  was  regular  upon  Its 
face  and  disclosed  proper  service  of  process, 
and  assumed  to  declare  such  judgment  to 
be  null  and  void. 

In  the  later  case  Of  Harding  v.  Atlantic 
Trust  Co.,  supra,  the  above  language  which 
we  have  quoted  from  Krutz  v.  Batts  was 
quoted  with  approval  by  Reavls,  C.  J.  Im- 
mediately after  making  such  quotation  the 
learned  Chief  Justice  said :  "The  rights  con- 
cerning the  homestead  could  not  have  been 
heard  or  determined  upon  the  motion  to  con- 
firm the  sale."  We  do  not. think  this  sweep- 
ing statement  Is  a  corollary  of  any  principle 
announced  iu  Krutz  v.  Batts  and  cannot 
adopt  the  same  to  Its  full  extent  The  rec- 
ord In  Harding  v.  Atlantic  Trust  Co.  falls  to 
show  that  on  the  hearing  of  the  motion  for 
confirmation  the  trial  court  had  undertaken 
to  try  or  did  try  or  decide  the  question  of 
fact  as  to  whether  the  land  involved  was  a 
homestead.  It  does  aw)ear  that  an  order  of 
confirmation  had  been  made,  and  in  that 
respect  the  conditions  were  different  from 
those  in  this  case.  In  which  the  question  of 
the  existence  of  the  homestead  was  tried, 
and  the  objections  to  confirmation  were  sus- 
tained, for  the  reason  that  the  proceedings 
concerning  the  sale  were  Irregular  as  proceed- 
ings for  the  sale  of  a  homestead  on  execu- 
tioa  under  the  homestead  act  of  1895.  In 
Field  V.  Grelner,  supra,  an  appeal  from  an 
order  sustaining  objections  and  refusing  to 
confirm  a  sale  of  the  judgment  debtor's  home- 
stead, this  court,  speaking  through  Hoyt,  C. 
J.,  said :  "When  the  execution  so  Issued  was 
levied  upon  the  property.  It  was  within  the 
power  of  the  respondents  to  prevent  a  sale 
thereof  by  selecting  It  as  a  homestead,  and 
It  is  not  questioned  but  that  the  necessary 
steps  for  the  purpose  had  been  or  were 
taken.  It  follows  that  after  such  selection 
the  property  could  not  be  sold,  except  In  such 
a  manner  as  to  protect  the  homestead  rights 
of  the  respondents.  This  was  the  conclusion 
to  which  the  superior  court  arrived,  and  the 
order  appealed  from  must  be  affirmed." 
Again,  In  Whltworth  v.  McKee,  Fullerton, 
C.  J.,  said:  "It  Is  also  contended  that  the 
sale  was  valid  notwithstanding  the  respond- 
ents may  have  had  a  homestead  therein. 
The  argument  Is  that  the  homestead  was  of 
greater  value  than  $1,000,  and  could  be  law- 
fully sold  for  the  excess,  and  that  the  decree, 
for  that  reason,  Instead  of  vacating  the  sale, 
should  have  directed  that  the  value  of  the 
homestead  be  paid  over  to  the  respondents 
out  of  the  purchase  price  of  the  property. 
Cases  are  cited  from  other  Jurisdictions 
where  this  contention   is    maintained;  bat. 
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without  stopping  to  review  them  specially, 
we  think  they  are  Inapplicable  under  a  stat- 
ute like  ours.  Under  our  statute  a  sale  of  a 
homestead  Is  not  voidable  merely,  but  abso- 
lutely void,  when  had  under  a  general  execu- 
tion. It  can  be  sold  at  no  time  except  for 
Its  excess  of  value,  and  this  only  after  cer- 
tain requirements  provided  by  the  statute 
are  complied  with.  It  seems  unnecessary 
to  argue  that,  when  an  involuntary  sale  of 
real  property  Is  required  to  be  made  In  a 
particular  manner,  no  other  manner  of  sale 
will  pass  title." 

There  can  be  no  question  but  that  the 
sale  In  this  case  was  Irregular,  there  being 
an  utter  failure  to  comply  with  any  of  the 
requirements  of  the  homestead  act  of  1895. 
Under  the  principles  so  well  announced  In 
Whitworth  V.  McKee,  supra,  said  sale,  being 
that  of  a  homestead,  was  absolutely  void; 
for  a  homestead  cannot  be  sold  on  a  general 
execution  In  any  manner  other  than  as  pro- 
vided in  said  homestead  act  of  1895.  As  the 
sale  herein  was  void.  It  could  convey  no 
title  to  appellant,  and  It  would  be  an  Idle 
proceeding  for  us  to  now  make  an  order  di- 
recting the  superior  court  to  confirm  the 
same.  The  only  possible  result  of  such  an 
order  would  be  to  promote  unnecessary  and 
vexatious  litigation,  by  compelling  respond- 
ent to  seek  an  adjudication  of  his  rights  in 
some  future  action  to  be  Instituted  by  him  for 
the  purpose  of  removing  a  cloud  from  his 
title.  The  trial  court,  having  found  said  land 
to  be  respondent's  homestead,  committed 
no  error  in  refusing  to  confirm  the  sale. 

The  Judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  ROOT,  HADLET,  RUD- 
KIN,  and  DUNBAR,  JX,  concur. 


(41  Wash.  486) 

PARNANDIS  et  al.  v.  GREAT  NORTHERN 

RT.  CO.  et  al. 
(Supreme  Court  of  Washington.  Jan.  29,  1906.) 

1.  Adjoinino    Landownees— Excavations— 
IHJUBIES  TO  Land  and  Buildings. 

Where  plaintiffs'  buildings  were  injured  by 
excavations  carried  on  by  defendants  in  land 
some  120  feet  distant,  and  it  appeared  that  the 
weight  of  the  buildings  did  not  contribute  to 
the  sinking  or  cracking  of  the  earth  which  re- 
sulted from  such  excavations,  defendants  were 
liable,  independent  of  negligence,  not  only  for 
the  damage  caused  to  the  land,  but  to  the  build- 
ings. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Adjoining  Landowners,  8§  25- 
32,  51.] 

2.  Sahb— Cause   of    Injubt— Question    fob 

JUBT. 

In  an  action  for  injuries  to  plaintiffs' 
buildings  by  excavations  made  by  defendants 
some  distance  tlierefrom,  wiiether  the  damage 
was  caused  by  the  removal  of  the  lateral  sup- 
port of  the  soil  or  by  the  shaking  of  the  earth 
by  blasts  was  for  the  jury. 
8.  Sambi— Instbuctions. 

Where,  in  an  action  for  injuries  to  land 
and  buildings  thereon  by  excavations  made  by 
defendant  in  adjoining  property,  the  court 
properly  instructed  as  to  the  elements  of  dam- 
age, an  instruction  authorizing  the  jury  to  con- 


sider the  use  to  which  the  land  had  been  put 
by  the  plaintiffs,  and  what  damage,  if  any, 
they  would  sustain  during  their  leasehold  in- 
terest in  the.  property,  was  not  objectionably 
as  permitting  the  jury  to  assess  damages  per- 
sonal to  the  plaintiffs. 

4.  Eminent  Domain— Injuries  to  Land- 
Compensation. 

Where  land  is  carried  away  by  means  of 
water  which  is  released  In  a  public  street 
through  the  operations  of  certain  railroads  in 
constructing  a  tunnel  under  the  street,  the 
damage  so  occasioned  is  an  actual  infringement 
and  taking  of  property  within  the  Constitution, 
declaring  that  private  property  shall  not  be 
"damaged"  for  public  use  without  just  compen- 
sation. 

5.  Adjoinino  Landowners— Latkbal  Sup- 
port—Subtebranean  Water  Courses. 

Where,  in  an  action  for  injuries  to  plain- 
tiffs' buildings  by  the  settling  of  land,  which 
plaintiff  alleged  was  due  to  defendants'  tunnel 
excavations,  there  was  evidence  that  the  set- 
tling was  caused  by  the  tapping  of  an  under- 
ground stream,  it  was  proper  for  the  court  to 
charge  that  such  fact  would  not  exempt  defend- 
ants from  liability  if  the  stream  was  tapped 
either  in  a  public  street  or  on  land  not  belong- 
ing to  defendants. 

6.  Landlord  and  Tenant  —  Injuries  to 
Pbopebtt— Tenant's  Liability  to  Sub- 
tenants. 

Where  plaintiffs  were  the  owners  of  a 
ground  lease  of  certain  land  on  which  they  had 
erected  buildings  which  were  rented  to  sub- 
tenants, and  the  buildings  were  injured  by  the 
fault  of  defendant  railroad  companies,  plaintiffs 
were  not  liable  to  their  subtenants  for  such  in- 
juries occurring  without  fault  on  plaintiffs' 
part. 

7.  Trial  —  Aboument  of  Counsel  — Mis- 
statement OF  Law. 

Where  plaintiffs'  counsel,  In  his  argument 
to  the  jury,  misstated  the  law  with  reference 
to  the  damages  plaintiffs  were  entitled  to  re- 
cover, and,  after  exception,  the  court  refused  to 
correct  such  statement  by  an  instruction  re- 
quested, the  error  was  prejudicial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  {  316.1 

Appeal  from  Superior  Court,  King  County ; 
Boyd  3.  Tallman,  Judge. 

Consolidated  actions  by  S.  C.  Famandis 
and  others  against  the  Great  Northern  Rail- 
way Company  and  another.  From  Judgments 
In  favor  of  plaintiffs,  defendants  appeaL 
Reversed. 

L.  C.  Gllman,  for  appellants.  McCafferty 
&  Bell,  A.  Jurlsh,  and  Allen,  Allen  &  Strat- 
ton,  for  respondents. 

MOUNT,  C.  J.  The  respondents  are  the 
owners  of  a  ground  lease  of  lot  2  in  block  6 
of  Denny's  Fourth  addition  to  Seattle.  They 
have  erected  and  own  two  brick  buildings 
thereon,  which  buildings  are  leased  and  used 
for  lodging  and  hotel  purposes.  One  of 
these  buildings  is  known  as  the  "Lotus  Build- 
ing," and  the  other  as  the  "Pleasanton  Build- 
ing." The  respondents  Famandis  and  wife 
and  Hamm  own  the  whole  of  the  Pleasanton 
Building  and  an  undivided  one-half  of  the 
Lotus  Building.  The  respondents  Morris  and 
wife  own  an  undivided  half  of  the  Lotos 
Building.  In  the  years  1903-04  the  appel- 
lant railway  companies  constructed  a  tunnel 
underneath  said  city  of  Seattle,  for  use  for 
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railway  purposes.  This  tunnel  is  about  one 
mile  In  lengtb  and  of  varying  deptb  from  the 
surface.  It'  was  constructed  in  part  under 
property  belonging  to  the  said  railway  com- 
panies, in  part  under  private  property 
through  which  an  easement  bad  been  a<s 
quired,-  and  in  part  under  streets  and  alleys 
of  the  city ;  a  franchise  having  been  granted 
by  the  city  permitting  the  same  to  be  done. 
The  tunnel  in  its  course  passes  within  about 
120  feet  of  lot  2,  whereon  respondents'  build- 
ings are  situated.  The  following  is  a  sketch 
showing  the  relation  of  respondents'  prop- 
erty to  the  tunnel ;  also  sbowlng  the  position 
of  the  tunnel  in  this  vicinity  constructed  un- 
der a  public  street,  the  portion  under  tbe 
property  of  the  railway  companies,  and  the 
portion  under  property  through  which  ^id 
companies  have  an  easement: 


J  L 
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Tbe  surface  of  the  ground  on  which  re- 
spondents' buildings  stand  Is  some  higher 
than  the  surface  over  tbe  tunnel ;  the  land 
between  the  buildings  and  the  tunnel  being 
a  side  bill.  Respondents'  buildings  had  been 
constructed  for  about  two  years  prior  to  the 
time  the  tunnel  was  constructed,  and  were  in 
a  solid  and  substantial  condition  until  the 
time  of  the  construction  of  the  tunnel. 
When  tbe  tunnel  was  being  constructed  In 
tbe  Immediate  vicinity  of  the  buildings,  it  be- 
came necessary  to  use  large  charges  of  dyna- 
mite and  giant  powder  to  blast  out  tbe  rock 
and  gravel  deposits  in  the  -tunnel.  These 
blasts  caused  the  buildings  to  shake  so  that 
occupants  would  not  remain  therein.  Large 
cracks  also  opened  up  in  tbe  earth  between 
the  tunnel  and  tbe  buildings,  and  caused  the 
buildings  to  crack.  A  settling  of  the  earth 
caused  a  partial  collapse  of  tbe  buildings 
and  much  damage  thereto.  Separate  actions 
were  instituted  by  respondents  against  ap- 
pellants. Respondents  Famaudis  and  wife 
and  Hamm  alleged  In  their  complaint  that 
the  construction  of  the  tunnel  through  and 


under  the  property  adjacent  to  the  said  build- 
ings caused  the  earth  to  sink,  settle,  and  sub- 
side ;  and  thus  occasioned  the  settlement  and 
partial  collapse  of  the  buildings.  They  al- 
lege damages  In  the  sum  of  $20,000.  The 
respondents  Morris  and  wife  alleged  in  their 
complaint  that,  by  reason  of  the  manner  of 
construction  of  the  tunnel,  the  lot  was  caus- 
ed to  settle  and  sink  and  .the  buildings  caused 
to  partially  collapse,  to  their  damage  In  the 
sum  of  $10,000.  Tbe  answer  to  each  of  these 
complaints  was  a  general  denial.  By  tbe  con- 
sent of  all  the  parties,  the  two  causes  were 
consolidated  and  tried  together  to  tbe  court 
and  a  jury.  A  verdict  was  returned  in  favor 
of  Famaudis  and  wife  and  Hamm  for  §7,175, 
and  in  favor  of  Morris  and  wife  for  $3,675. 
The  railway  companies  have  appealed  from 
a  judgment  entered  upon  the  verdict. 

Tbe  first  question  presented  in  the  briefs 
is  whether  or  not,  under  tbe  pleadings  and 
tbe  evidence,  tbe  respondents  were  entitled 
to  recover  damages  to  their  buildings,  occa- 
sioned by  the  excavation  made  by  appellants 
in  tbe  land  adjacent  to  that  whereon  the 
buildings  were  located.  No  negligence  was 
claimed  against  the  appellants,  either  In  the 
pleadings  or  the  evidence;  respondefnts'  position 
being  that,  If  the  excavation  made  by  appel- 
lants in  their  own  land,  or  in  tbe  lands 
whereon  they  had  a  license  to  make  excava- 
tions, were  made  in  such  a  manner  as  to 
cause  a  subsidence  of  the  soil  of  respondents' 
lands,  whereby  the  buildings  were  caused  to 
settle  and  crack  and  be  Injured,  the  appel- 
lants were  liable,  notwithstanding  their  work 
had  been  performed  in  tbe  most  careful  and 
prudent  manner.  This  contention  was  sus- 
tained by  the  trial  court,  and  evidence  was 
received  and  the  jury  were  instructed  upon 
that  theory.  Appellants  cite  ntmierous  au- 
thorities to  tbe  point  that  the  right  to  lateral 
support  applies  only  to  the  land  itself,  and 
not  to  buildings  or  other  artificial  structures 
thereon;  and  the  weight  of  authority  seems 
to  be  that,  where  one  person  excavates  on 
his  own  land  in  a  careful  and  prudent  man- 
ner, he  is  not  liable  for  consequential  dam- 
ages accruing  to  his  neighbor.  But  this 
rule  Is  modified  to  this  extent:  "An  ad- 
joining owner  excavating  on  bis  own  land 
Is  subject  to  this  restriction,  that  be  must 
not  remove  the  earth  so  near  to  tbe 
land  of  bis  neighbor  that  his  neighbor's  soil 
will  crumble  away  by  its  own  weight  and 
fall  upon  his  land.  But  this  right  of  lateral 
support  extends  only  to  the  soil  in  its  natural 
condition.  It  does  not  protect  whatever  is 
placed  upon  the  soil  increasing  the  down- 
ward or  lateral  pressure.  If  It  did,  it  would 
put  it  In  the  power  of  a  lot  owner,  by  erect- 
ing heavy  buildings  on  bis  lot,  to  greatly 
abridge  tbe  right  of  bis  neighbor  to  use  his 
lot  It  would  make  tbe  rights  of  the  prior 
occupant  greatly  superior  to  those  of  the 
latter."  Northern  Transportation  Co.  v.  Cbl- 
<;ago,  99  D.  S.  635,.  25  L.  Eil.  .S36.  The  rule 
is  firmly  established  that:    "Every  owner  of 
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real  estate  Is  entitled  to  bave  the  soil  pre- 
served and  supported  In  its  natural  condition, 
and  the  privileges  of  adjoining  owners  are 
so  far  limited  that  they  may  not  so  excavate 
or  otherwise  change  the  position  of  their  land 
as  to  leave  that  of  their  neighbor  less  firmly 
supported."  1  Am.  &  Eng.  Enc.  of  Law  (2d 
•Ed.)  p.  229;  Larson  v.  Metropolitan  Street 
Ry.  Co.,  33  Am.  St  Rep.  450,  and  note.  "Nor 
is  his  liability  in  any  wise  dependent  upon 
tbe  degree  of  skill  or  care  which  he  exer- 
cises." Freeman's  note  to  Larson  v.  Railway 
Co.,  supra ;  Baltimore,  etc.,  R.  Co.  v.  Reaney, 
42  Md.  117;  Schultz  v.  Bower  (Minn.)  59  N. 
W.  631,  47  Am.  St  Rep.  630;  GUmore  v. 
Drlscoll,  122  Mass.  199,  23  Am.  Rep.  312.  In 
order  that  these  rules  may  stand  together  and 
not  be  Inconsistent,  it  must  follow  that,  when 
soil  is  removed  from  its  natural  position  by 
one  owner  and  the  soil  of  an  adjoining-  owner 
is  thereby  permitted  to  fall,  such  result  is 
not  a  consequential  damage,  but  is  a  direct 
Injury. 

In  the  case  of  Parke  v.  Seattle,  5  Wash. 
1,  31  Pac.  310,  32  Pac.  82,  20  L.  B.  A.  68, 
34  Am.  St  Rep.  839,  this  court  held  that  the 
city  was  liable  for  damages  caused  by  grading 
the  street  whereby  lands  abutting  on  the 
street  were  deprived  of  their  lateral  Support 
In  the  case  of  Brown  v.  Seattle,  B  Wash.  35, 
31  Pac.  313,  32  Pac.  214,  18  L.  B.  A.  161, 
which  was  a  case  where  an  order  was  made 
restraining  the  city  from  grading  a  street 
In  front  of  Mrs.  Brown's  property  until  the 
damage  which  would  be  caused  by  such  grade 
was  first  ascertained  and  paid,  this  court 
held  an  injunction  was  proper,  and  In  the 
opinion  said :  "But  the  main  question  is,  ad- 
mitting the  fact  of  Injury,  would  the  respond- 
ent be  entitled  to  compensation  from  the  city? 
Previous  to  the  adoption  of  the  Constitution 
she  would  have  been  without  remedy,  ex- 
cepting for  such  Injury  as  might  have  oc- 
curred to  the  land  alone,  arising  from  the 
withdrawal  of  support  and  its  consequent 
actual  falling  in,  or  from  the  negligence  of  the 
city  in  doing  the  work.  But  the  Constitution 
of  this  state  (article  1,  $  16)  provides  that  no 
private  property  shall  be  taken  or  damaged 
for  public  or  private  use  without  just  compen- 
sation having  been  first  made  or  paid  into 
court  for  the  owner,  and  It  is  upon  this  pro- 
hibition that  the  respondent  bases  her  right 
to  an  Injunction.  The  earlier  Constitutions 
of  the  several  states  in  the  Union  contained, 
with  but  few  exceptions,  a  provision  that 
private  property  should  not  be  taken  for 
public  use  without  just  compensation.  •  •  • 
After  almost  20  years  of  discussion  and  de- 
cision in  Illinois  and  other  states,  we  put  the 
words  'taken  or  damaged'  into  our  Constitu- 
tion, and  they  must  have  their  effect  •  •  • 
It  Is  now  too  late  to  urge  this  argument 
(I.  &  the  word  'damage'  gave  no  additional  or 
greater  security  to  the  appropriator  for 
public  use)  against  the  recovery  of  such 
damages  as  are  threatened  to  be  caused  bgr 
tlie  action  of  tbe  city  of  Seattle  here  in  ques- 


tion. Every  court  in  which  tbe  point  has  be«i 
raised  has  decided  in  favor  of  the  private 
citizen ;  but,  were  It  now  presented  to  us  for 
the  first  time  in  the  history  of  the  pturase,  we 
should  not  be  disposed  to  view  it  in  any  way 
different  from  that  expressed  in  the  cases 
we  have  cited.  If  private  property  Is  dam- 
aged for  tbe  public  benefit,  the  public  should 
make  good  the  loss  to  the  individual.  Such 
always  was  the  equity  of  the  case,  and  the 
Constitution  makes  the  hitherto  disregarded 
equity  now  the  law  of  it"  In  the  case  of 
Peters  v.  Lewis,  33  Wash.  617,  -74  Pac.  815, 
which  was  an  action  for  damages  by  reason 
of  drainage  from  defendant's  adjoining 
premises,  this  court  held  that  a  counterclaim 
alleging  that  plalntift  had  removed  the  earth 
abutting  upon  the  line  of  its  lot  thereby 
leaving  the  lot  without  its  natural  lateral 
support,  which  caused  defendant's  land  to 
slide  and  the  foundations  of  their  houses  to 
become  weakened,  and  destroyed  the  natural 
surface  of  the  ground,  was  proper  matter  for 
counterclaim.  And  in  the  case  of  Smith  v. 
St  Paul,  M.  &  M.  By.  C3o.  (Wash.)  81  Pac. 
840,  which  was  carefully  considered  by  this 
court  after  two  separate  arguments  had  been 
piermitted  and  ipany  authorities  cited  upon 
the  constitutional  questions  involved  here,  we 
held  that  a  property  owner  may  recover 
damages  resulting  from  the  operation  of  rail- 
way trains  which  jar  the  earth  and  otherwise 
physically  disturb  tbe  property.  It  was  said 
in  that  case :  "If  a  railroad  company  cannot 
carry  on  its  bnsiness  upon  its  own  property 
without  necessarily  disturbing  the  physical 
conditions  of  other  property,  it  Is  evident  that 
such  company  has  not  acquired  sufficient  prop- 
erty for  the  conduct  of  its  business,  and  it 
should  be  required  to  pay  such  damages  as 
the  actual  physical  disturbance  of  neighbor^ 
Ing  property  entails  thereupon."  These  cases 
are  decided  upon  the  theory  that  the  act 
complained  of  Is  an  Interference  with  the 
rights  of  property,  and  that  the  damage  la 
direct  and  not  merely  consequential. 

The  effect  of  our  decisions,  as  above  stated, 
is  to  hold  that  for  a  physical  Injury  or  direct 
invasion  of  property  rights,  damages  are  re- 
coverable, under  the  provisions  of  the  Con- 
stitution that  "no  private  property  shall  be 
taken  or  damaged  for  a  public  or  private  use 
without  just  compensation  having  been  first 
made."  It  follows,  of  course,  that  the  liabili- 
ty does  not  depend  upon  the  degree  of  care 
or  skill  used  to  prevent  damage.  The  ques- 
tion whether  the  damage  to  the  buildings  situ- 
ated 120  feet  away  from  the  nearest  point  of 
appellants'  tunnel  was  caused  by  the  removal 
of  the  lateral  support  of  the  soil  or  by  shaking 
the  earth  by  blasts  was  a  question  for  the  ju- 
ry. But  in  either  event  the  liability  of  the 
appellants  was  the  same  whether  the  damaga 
was  caused  with  or  without  negligence.  The 
sinking  and  cracking  of  the  earth  was  evi- 
dently not  due  to  any  Increased  downward 
or  lateral  pressure  upon  the  soil  by  the  build- 
ings, because  the  cracks  and  sinking  appeared 
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between  the  buildings  and  the  tunnel  and  ex- 
tended through  the  buildings.  If  the  weight 
of  the  buildings  did  not  In  any  wise  contribute 
to  the  sinking  or  cracking  of  the  earth,  then 
the  remcTal  of  the  earth  was  the  direct  cause 
of  the  damage  both  to  the  land  and  to  the 
boildlnga.  To  hold  under  such  circtunstances 
that  appellants  would  be  liable  only  for  the 
damage  to  the  land,  and  not  to  the  buildings, 
would  be  to  follow  the  shadow  of  the  old  rule, 
and  to  disregard  the  substance  of  it  and  the 
reason  upon  which  it  was  based. 

Appellants  complain  that  the  court  erred 
in  giving  the  following  instruction:  "In  de- 
termining what  damages,  if  any,  should  be 
assessed  to  the  plaintiffs  by  reason  of  the  In- 
juries to  the  land,  if  any  were  caused  by  the 
construction  of  the  tunnel,  you  have  a  right 
to  consider  the  use  to  which  said  land  was 
put  by  the  plaintiffs,  and  what  damage,  if 
any,  the  plaintiffs,  S.  C.  Farnandis  and  R.  H. 
Eamm  in  the  one  case,  and  Antone  Morris 
and  Perlna  Morris  in  the  other  case,  will  sus- 
tain thereby,  during  their  leasehold  interest 
in  the  property."  It  Is  claimed  that  this  in- 
struction permitted  the  jury  to  assess  dam- 
ages that  were  personal  to  the  plaintiffs.  We 
do  not  BO  construe  the  instruction  when  read 
in  connection  with  the  other  instructions. 
Just  preceding  this  instruction  the  court  in- 
structed as  to  the  elements  of  damage  they 
might  consider  in  reference  to  the  buildings. 
There  were  two  subjects  of  damage,  viz.,  the 
land  itself  and  the  buildings,  either  or  both 
of  which  may  have  been  recovered  for  aecord- 
Ag  to  the  injury.  The  use  to  which  the  land 
was  adapted  was  proper  to  be  considered  in 
determining  the  value  of  the  land  and  the 
damage  sustained.  Seattle  &  Montana  Uy. 
Co.  y.  Boeder,  30  Wash.  244,  203,  70  Pac. 
498,  94  Am.  St  Rep.  8G4.  This  instruction 
is  not  subject,  we  think,  to  the  criticism  made 
by  the  appellants. 

There  was  some  evidence  to  the  effect  that 
the  cracks  in  the  earth  and  the  settling  there- 
of might  have  been  caused  by  the  tapping  of 
«n  underground  stream  or  subterranean  flow 
of  water  which  caused  the  soil  to  be  carried 
away.  Appellants  requested  the  court  to 
give  the  following  instruction:  "I  charge  you 
that,  if  you  find  from  the  evidence  in  this  case 
that  the  cause  of  the  injuries  to  plaintiffs' 
property,  if  you  find  the  same  was  injured, 
was  the  tapping  of  an  underground  stream  or 
stratum  by  the  boring  of  the  tunnel  Into  the 
earth,  and  that  such  -underground  stream  or 
stratnm  so  tapped  ran  out,  causing  a  subsi- 
dence of  the  soil  on  which  plaintiffs'  build- 
ings stand,  then  the  defendants  would  be  un- 
6ia  no  liability  for  the  damages  so  caused, 
and  plaintiffs  would  have  no  right  to  recover 
therefor;  and.  If  you  do  so  find,  your  ver- 
dict must  be  for  the  defendants."  The  court 
gave  this  instruction,  but  modified  it  by  add- 
ing the  following:  "However,  for  this  in- 
struction to  apply  you  must  believe  that  the 
percolating  or  subterranean  waters  with- 
drawn were  upon  the  railway  company's  own 


property.  It  would  not  apply  if  such  water 
was  withdrawn  from  underneath  or  below  or 
tn  a  public  street  or  in  property  which  was 
not  the  property  of  said  railway  company" — 
Thus,  in  effect,  telling  the  jury  that,  while 
the  appellants  might  have  caused  damage  to 
the  property  without  liability  therefor,  by 
tapping  the  subterranean  flow  of  water  on 
their  land,  yet  the  easement  in  a  public  street 
did  not  authorize  such  damage  without  com- 
pensation. This  modification  was  made  by 
the  court  upon  the  theory  that  the  city  could 
grant  no  greater  right  than  It  possessed;  and, 
since  the  city  would  be  liable  for  damage 
caused  by  removing  the  lateral  support,  un- 
der the  rule  in  Parke  v.  Seattle  and  Brown  t. 
Seattle,  supra,  therefore  the  corporation  using 
the  street  for  private  gain  by  authority  of 
the  city  would  be  liable  in  the  same  ,way. 
While  many  authorities  are  cited  by  the  ap- 
pellants to  the  effect  that  the  rights  of  a  mu- 
nicipality in  its  streets  are  not  inferior  to 
the  authority  of  a  private  owner  over  his  own 
land,  we  think  the  rule  as  recognized  and 
laid  down  by  this  court  in  the  cases  hereinbe- 
fore cited  under  our  Constitution  is  conclu- 
sive of  the  question,  that  private  property 
shall  not  be  damaged  for  a  public  use  with- 
out just  compensation.  It  is  true  that  the 
word  "damaged"  has  been  held  to  mean  such 
damages  as  were  recoverable  at  common  law 
between  individuals;  but,  in  view  of  the  rule 
that  the  carrying  away  of  land  by  its  own 
weight  is  not  consequential  damage,  but  is  an 
actual  infringement  and  taking  of  property, 
we  think  the  same  rule  should  apply  where 
the  land  la  carried  away  by  means  of  water 
which  is  released  In  a  public  street  by  any 
means  which  would  amount  to  an  actual  tak- 
ing and  a  resulting  damage.  Under  statutes 
which  are  In  substance  the  same  as  our  con- 
stitutional provisions,  the  courts  of  Massa- 
chusetts have  held,  where  the  land  of  an  ad- 
jacent owner  is  takea  away  by  an  excavation 
on  other  lands,  which  excavation  taps  a  sub- 
terranean stream  of  quicksand  and  water, 
permitting  the  soil  of  an  adjoining  owner  to 
crack,  that  the  parties  making  such  excava- 
tion were  liable  for  the  damage.  Cabot  v. 
Kingman,  166  Mass.  403,  44  N.  E.  344,  33  L. 
R.  A.  45.  It  was  said  in  that  cose:  "What- 
ever may  be  true  of  percolating  waters,  we 
think  that  the  defendants  had  no  right  to 
take  away  the  soil  of  the  plaintiff  in  land 
which  they  had  not  taken  under  the  statutes, 
and  that  it  Is  immaterial  that  the  soil  was  re- 
moved by  means  of  pumps  from  the  trench 
into  which  it  had  fallen  by  its  own  weight,  or 
had  been  carried  by  percolating  water.  We 
are  unable  to  distinguish  the  case  from  one 
where  the  soil  falls  in  from  the  surface  in 
consequence  of  an  excavation  in  the  adjoin- 
ing land."  Trowbridge  v.  BrookUne,  144 
Mass.  139,  10  N.  E.  796;  Marsden  v.  Cam- 
bridge, 114  Mass.  490;  Lincoln  v.  Common- 
wealth, 164  Mass.  368,  41  N.  B.  489.  Under 
this  view,  which  we  think  is  the  corlrect  one, 
It  was  not  error  prejudicial  against  appel- 
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lasts  for  the  court  to  give  the  modification 
complained  of. 

The  points  made  in  appellants'  brief,  re- 
lating to  the  motion  for  a  new  trial  and  the 
instrnctlon  relating  to  the  blast  where  no 
negligence  is  charged,  are  both  disposed  of 
by  what  we  have  said  In  connection  with  the 
points  above  discussed,  and  need  not  be 
further  noticed. 

It  appears  from  the  record  that  one  of  re- 
spondents' counsel.  In  arguing  the  question  of 
damages  to  the  Jury,  stated  that  respond- 
ents occupied  to  their  teuauts  the  relation  of 
landlords,  and,  In  the  event  of  the  buildings 
getting  out  of  order  or  condition,  that  the 
tenants  would  have  a  right  of  action  against 
them;  whereupon  the  following  occurred: 
"Mr.  Oilman :  I  desire  an  exception.  The 
counsel  has  no  right  to  argue  the  law  to  the 
jury.  Mr.  Allen:  Of  course,  1  have.  Now, 
gentlemen,  let  him  take  an  exception.  I  will 
repeat  It,  and  if  be  can  get  an  exception  out 
of  It,  let  him  take  It — that  Mr.  Hamm  and 
Mr.  Farnandis  and  Mr.  Morris  stand  In  the 
relation  of  landlords  to  these  people,  and  In 
that  we  are  responsible  to  them  for  the  build- 
ing getting  out  of  repair  and  getting  In  bad 
repair,  and  that  they  have  a  right  of  action 
against  them  for  that,  if  they  choose  to  exer- 
cise It,  and  Mr.  Oilman  knows  it"  At  the 
close  of  the  arguments  appellants'  counsel 
orally  requested  the  court  to  charge  the  jury: 
"That  Mr.  Farnandis  and  his  associates  have 
a  certain  Interest  In  the  buildings  and  the 
property;  If  that  has  been  damaged  by  the 
railroad  company,  the  railroad  company  must 
pay  for  It.  The  tenants  have  a  certain  Inter- 
est In  the  buildings.  Mr.  Farnandis  Is  not 
responsible  If  the  Interest  Is  aCtected  and 
damaged  by  the  railroad  companies."  The  re- 
quest was  refused,  and  an  exception  allowed. 
The  fact  that  the  requested  Instruction  was 
not  In  writing  was  waived  by  both  the  court 
and  the  counsel  for  respondents,  and  leave 
granted  to  appellants  to  reduce  the  request 
to  writing,  which  was  done  after  the  Jury  had 
retired.  In  view  of  what  had  taken  place 
between  opposing  counsel.  It  was  clearly  the 
duty  of  the  court  to  give  the  Instruction  as 
requested.  Upon  the  argument  respondents' 
counsel  stated  the  measure  of  damages  erro- 
neously to  the  Jury.  The  plaintiffs  were 
clearly  not  liable  to  their  subtenants  for  In- 
juries to  such  tenants  by  the  railroad  com- 
panies without  negligence  or  fault  on  the 
part  of  the  plaintifFs,  and  when  the  court 
Bald  nothing  about  the  point  in  bis  Instruc- 
tions, and  refused  to  correct  the  erroneous 
impression  so  forcibly  and  repeatedly  stated, 
the  jury  were  at  liberty  to  believe  that  the 
statements  of  the  respondents'  counsel  were 
correct,  and  to  assess  damages  against  the 
defendants  for  such  items.  The  plaintiffs 
themselves  were  tenants  of  the  property  un- 
der a  long  lease.  If  they,  as  tenants,  were 
entitled  to  recover  for  the  Injuries  alleged, 
their  subtenants  for  the  same  reason  had  the 
same  rights  for  any  substantial  Injuries  done 


them.  Clearly  the  plaintiffs  were  not  liable 
to  their  subtenants  for  injuries  done  by  third 
parties  over  whom  the  plaintiffs  had  no  coh- 
trol.  Counsel  for  respondents  contend  that 
they  have  a  right  to  argue  the  law  to  the 
Jury.  Conceding  that  they  have,  they  must 
state  it  correctly;  and,  when  they  make  state- 
ments of  law  which  are  Incorrect,  it  be- 
comes the  duty  of  the  trial  Judge  to  correct 
them;  especially,  upon  material  points  when 
a  proper  request  Is  made  therefor. 

Other  statements  were  made  In  the  argu- 
ment of  the  case  which  were  outside  the  rec- 
ord and  should  not  have  been  made,  but 
which  we  do  not  deem  of  sufficient  Impor- 
tance of  themselves  to  warrant  a  reversal, 
and,  since  they  will  probably  not  occur  upon 
a  new  trial,  we  shall  not  discuss  them. 
Since  the  Judgment  must  be  reversed  for 
the  error  above  stated.  It  is  unnecessary  to 
discuss  the  errors  alleged  as  to  the  amoimt  of 
the  verdict 

The  Judgment  appealed  from  is  reversed, 
and  a  new  trial  ordered. 

nOOT.  DUNBAR,  FIILLERTON,  HAD- 
LEY,  RUDKIN,  and  CROW,  JJ.,  concur. 


(41  Waali.  4S0) 
DAVIS   V.    CONSOLIDATED    COAL    CO. 
et  al. 

(Supreme  Court  of  Washington.    Jan.  23,  1906.) 

1.  Appeal  — Orders— Appeaxabii-itt—Stat- 

tTTES. 

The  statute  allowing  an  appeal  from  an 
order  removing,  or  refusing  to  remove  a  receiv- 
er authorizes  an  appeaJ  from  an  order  refusing 
to  vacate  the  order  appointing  a  receiver. 

[Ed.   Note. — For  cases   in   point,   see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  §  683.] 

2.  CORPOBATIONS  —  SIMPLE    CONTBACT    CRED- 
ITOR— Right  to  Receiver. 

A  simple  contract  creditor,  whose  claim  is 
not  controverted,  is  entitled  to  the  appointment 
of  a  receiver  of  a  debtor  corporation  on  a  mere 
showing  of  insolvency. 

[Ed.  Note. — For  cases  In  point,  see  vol.  12, 
Cent  Dig.  Corporations,  $$  2203,  2219.] 

3.  Same  — Receiver— Appointment— Waiver 
OP  Notice  of  .Application. 

The  president  of  a  corporation  may  waive 
notice  of  an  application  for  the  appointment  of 
a  receiver  of  the  corporation. 

4.  Same— Acting  President. 

A  simple  contract  creditor  of  a  corporation 
may.  when  suing  it,  treat  the  person  acting  as 
president  thereof,  as  president 

5.  Same— CoLLUsioji— Proof. 

Proof  that  the  officers  of  a  corporation,  in- 
terested as  stockholders  and  creditors,  expressed 
a  preference  for  the  appointment  of  a  receiver 
in  the  event  a  creditor  determined  to  sue,  did 
not  show  a  collusion  between  the  officers  and 
creditor  for  the  appointment  of  a  receiver,  so 
as  to  require  the  court  to  vacate  the  appoint- 
ment on  the  application  of  stockholders. 

6.  Same— Insolvenct. 

On  the  issue  of  the  insolvency  of  a  corpora- 
tion, authorizing  the  appointment  of  a  receiver, 
it  was  shown  that  its  debts  amounted  to  $12,000. 
that  it  had  no  income  and  was  not  a  going 
concern.  It  owned  160  acres  of  coal  land,  a  25- 
year  lease  on  160  acres,  a  right  of  w.iy  3  miles 
long,  and  personal  property  of  less  than  $2,000 
in  value.    The  leasehold  interest  was  subject  to 
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forfeiture  at  any  time  for  nonpayment  of  rent. 
A  witness  testified  that  by  tlie  expenditure  of 
about  $50,000  the  property  of  the  corporation 
might  l>e  worth  $1,000,000.  Another  witness 
estimated  that  there  were  3.000.000  tons  of  coal 
in  the  two  tracts,  worth  10  cents  per  ton  in  the 
ground.  Persons  having  tlie  management  of  the 
corporation  testified  that  it  was  insolvent.  It 
failed  to  pay  a  creditor  having  a  claim  for 
$192.50.  Held,  that  the  court  properly  appoint- 
ed a  receiver  of  the  corporation  on  the  applica- 
tion of  the  creditor  suing  on  bis  claim. 

Appeal  from  Superior  Court,  King  Coun- 
ty: A.  W.  Frater,  Judge. 

Action  by  D.  W.  R.  Davis  against  the  Con- 
solidated Coal  Company,  in  which  Geo.  W. 
Edwards  and  others  intervened.  From  an 
order  denying  a  motion  to  vacate  an  order 
appointing  a  receiver  of  defendant  corpora- 
tion, the  interveners  appeal.    Affirmed. 

Walter  H.  Bond,  Leroy  V.  Newcomb,  and 
Bond  &  Babson,  for  appellants.  Brady  & 
Gay  and  Buchanan  &  Phillips,  for  respond- 
ents. 

RUDKIN,  3.  PlaintiCr  brought  this  action 
to  recover  $192.50  for  services  performed  by 
himself  and  his  two  minor  sons  for  the  de- 
fendant corporation.  In  addition  to  the  pray- 
er for  a  personal  judgment  the  complaint  al- 
leged that  the  defendant  corporation  was  In- 
solvent and  wholly  unable  to  pay  its  Just 
debts  as  they  became  due  in  the  course  of  Its 
business,  and  asked  that  a  receiver  be  ap- 
pointed. The  defendant  corporation,  tbrqugb 
Its  president,  acknowledged  service  of  the 
complaint  and  summons,  entered  an  appear- 
ance in  the  action,  and  waived  notice  of  the 
application  for  the  appointment  of  a  receiver. 
On  the  14th  day  of  July,  1905,  the  court  made 
an  order  reciting  the  foregoing  facts :  "And 
It  appearing  to  the  court  from  the  said  peti- 
tion, and  from  the  proofs  offered,  and  from  the 
admissions  of  the  defendant  In  the  open 
conrt,  that  the  Consolidated  Coal  Company, 
a  corporation,  is  insolvent  and  wholly  unable 
to  pay  Its  just  debts  as  they  become  due  In. 
the  course  of  Its  business,  that  It  has  stopped 
woiiclng  at  Its  mine,  that  It  has  ceased  to  be 
a  going  concern,  and  that  there  are  claims 
and  debts  outstanding  against  the  company 
now  due  which  It  is  unable  to  pay."  A  re- 
ceiver was  appointed  as  prayed.  On  .the  fol- 
lowing day  the  appellants,  as  stockholders 
of  the  defendant  corporation,  were  allowed  to 
Intervene  In  the  action.  A  petition  In  Inter- 
vention was  accordingly  filed,  denying  certain 
allegations  of  the  complaint,  especially  the 
allegation  of  Insolvency,  and  alleging  a  con- 
troversy between  the  Interveners  and  certain 
officers  and  stockholders  of  the  corporation 
over  the  ownership  and  the  right  to  vote 
certain  corporate  stock  at  a  stockholders' 
meeting,  a  contest  over  certain  offices  In  the 
corporation  and  collusion  between  the  plain- 
tiff and  the  officers  of  the  defendant  corpora- 
tion, resulting  in  the  appointment  of  the  re- 
ceiver. The  petition  prayed  that  the  order 
appointing  the  receiver  be  vacated  and  that 
the  costs  of  the  receivership  be  ta.\ed  to  the 


president  of  the  defendant  corporation.  A 
hearing  was  regularly  had  on  the  motion  of 
the  Interveners  to  vacate  the  order  appoint- 
ing the  receiver,  and  from  the  order  denying 
the  motion  this  appeal  was  taken. 

The  respondent  moves  to  dismiss  the  ap- 
peal for  the  reason  that  the  order  in  ques- 
tion is  not  appealable,  and  that  this  court 
Is  therefore  without  jurisdiction.  He  con- 
tends that  the  statute  allowing  an  appeal 
from  an  order  removing  or  refusing  to  re- 
move a  receiver  applies  only  to  orders  chan- 
ging or  refusing  to  change  the  personnel  of 
the  receiver,  and  not  to  orders  discharging  or 
refusing  to  discharge  a  receiver.  This  stat- 
ute was  construed  otherwise  by  this  court  In 
State  ex  rel.  Tllton  v.  Superior  Court,  7 
Wash.  74,  34  Pac.  431.  In  passing  on  this 
question  the  court  said:  "The  language  of 
the  statute  is  that  an  appeal  will  lie  'from 
an  order  appointing  or  removing,  or  refusing 
to  appoint  or  remove,  a  receiver,'  and,  when 
superflcially  examined,  would  seem  to  justify 
the  contention  made  by  the  relators.  A  more 
careful  examination  of  the  statute,  however, 
leads  us  to  the  conclusion  that  the  Iieglsla- 
ture  could  never  have  intended  to  allow  an 
appeal  from  an  order  made  by  a  superior 
court  removing  a  receiver  for  the  purpose 
of  appointing  some  person  deemed  more  stiit- 
able  In  his  place,*  nor  from  an  order  appoint- 
ing such  person  to  take  such  place.  In  our 
opinion,  the  Legislature  Intended  only  to  pro- 
vide for  appeals,  at  the  instanceof  the  aggriev- 
ed party,  from  a  determination  of  the  court 
as  to  the  right  to  have  a  receiver  to  take 
chargei  of  the  corporation  or  estate  In  con- 
troversy." The  motion  to  dismiss  Id  there- 
fore denied. 

The  first  contention  of  the  appellants  Is 
that  a  court  will  not  appoint  a  receiver  at 
the  Instance  of  a  simple  contract  creditor, 
unless  It  is  manifest  that  the  obtaining  of  a 
judgment  and  the  return  of  an  execution  nn« 
satisfied  will  be  a  useless  formality.  What- 
ever the  rule  may  be  In  other  jurisdictions, 
the  rule  Is  established  In  this  state  that  a 
simple  contract  creditor,  whose  claim  is  not 
controverted  Is  entitled  to  a  receivership 
against  a  debtor  corporation  upon  a  mere 
showing  of  Insolvency.  In  Oleson  v.  Bank  of 
Tacoma,  15  Wash.  148,  45  Pac.  734,  the  court 
said :  "Such  being  the  provisions  of  our  stat- 
ute. It  seems  too  clear  for  argument  that  the 
court  of  proper  jurisdiction  has  a  right  to 
appoint  a  receiver,  at  the  Instance  of  any  par- 
ty interested,  whenever  It  Is  made  to  appear 
to  it  that  such  corporation  is  insolvent,  or  has 
forfeited  its  corporate  rights.  No  other  con- 
ditions are  Imposed  by  the  statute,  and  to  Im- 
port any  other  would  be  judicial  legislation. 
Hence  it  must  be  held  that  it  is  the  duty  of 
the  superior  court  of  the  proper  county  to 
appoint  a  receiver  for  an  insolvent  corpora- 
tion whenever  an  interested  party  asks  for 
such  action  on  its  part,  and  establishes  the 
fact  of  such  insolvency  to  the  satisfaction  of 
such  court" 
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The  next  contention  Is  tbat  the  petition  for 
tbe  appointment  of  the  receiver  does  not  suf- 
ficiently show  insolvency.  We  will  consider 
this  question  in  connection  wltb  the  alBdavits 
filed  in  support  of  and  against  tbe  motion  to 
vacate. 

It  is  next  contended  tbat  tbe  court  was 
without  Jurisdiction,  because  the  president  of 
the  corporation  had  no  authority  to  consent 
to  the  appointment  of  the  receiver,  and  be- 
cause tbe  person  who  accepted  and  waived 
service  in  this  case  was  not  in  tact  the  pres- 
ident of  tbe  corporation.  It  is  a  sufficient  an- 
swer to  tbe  first  contention  to  say  that  the 
Jurisdiction  of  the  court  to  appoint  the  re- 
ceiver did  not  rest  on  tbe  consent  of  tbe  pres- 
ident of  the  corporation.  The  court  appoint- 
ed tbe  receiver  after  a  full  bearing.  Tbe 
president  of  the  corporation  simply  .waived 
notice  of  the  application.  An  attorney  for  the 
company  might  have  done  this,  and  we  know 
of  no  reason  why  tbe  bead  of  tbe  corporation 
should  not  have  equal  authority.  The  person 
who  appeared  as  president  of  tbe  corporation 
was  at  least  the  acting  president  at  the  time, 
and  the  respondent  was  not  required  to  look 
beyond  this.  The  strife  within  the  corpora- 
tion did  not  concern  him,  and  the  title  to 
an  oflSce  could  not  be  tried  In  this  proceed- 
ing. 

It  is  next  contended  that  the  receiver  was 
appointed  through  collusion  between  tbe  re- 
spondent and  the  ofilcers  of  tbe  defendant 
corporation.  We  do  not  think  tbat  the  charge 
of  collusion  is  sustained.  The  most  that  can 
be  urged  in  support  of  this  charge  is  that  the 
president  and  other  officers  of  tbe  corpora- 
tion preferred  that  a  receiver  be  appointed, 
rather  than  that  a  lien  be  filed  and  the  prop- 
erty sold  In  that  way.  These  officers  were 
interested  as  stockholders  and  creditors,  and 
tbe  fact  tbat  they  expressed  such  preference 
or  recommended  such  a  proceeding  in  tbe 
event  that  the  respondent  was  determined  to 
sue  does  not  sustain  a  charge  of  collusion. 

The  only  remaining  question,  and  the  vital 
question  in  the  case,  is  the  question  of  in- 
solvency. Tbe  proof  shows  that  tbe  corpora- 
tion was  indebted  to  the  amount  of  about 
$12,000,  that  it  had  no  income,  and  was  not  a 
going  concern.  On  the  other  band  its  tangi- 
ble assets  consisted  of  160  acres  of  coal  land,  a 
2S-year  lease  on  an  additional  160  acres,  a 
right  of  way  about  3  miles  in  length,  and 
personal  property  of  from  $1,000  to  $2,000 
in  value.  Tbe  leasehold  interest  was  sub- 
ject to  forfeiture  at  any  time  for  the  non- 
payment of  rent.  Some  claim  was  made 
that  several  thousand  dollars  were  due  tbe 
corporation  on  stock  subscriptions,  but  this 
was  denied.  One  witness  expressed  the 
opinion  that  by  the  expenditure  of  from  $50, 
000  to  $60,000  the  property  of  the  corpora- 
tion would  or  might  be  worth  $1,000,000. 
Another  witness  estimated  tbat  there  were 
8,000,000  tons  of  coal  underlying  the  two 
tracts  of  land,  and  that  this  was  worth  10 
cente  per  ton  In  tbe  ground.    On  the  other 


hand,  witnesses  who  bad  tbe  management 
and  control  of  tbe  corporation  and  were  fa- 
miliar with  its  property  and  business  testi- 
fied that  It  was  Insolvent.  Considerable 
portions  of  tbe  afildavits  are  devoted  to 
charges  and  counter  charges  against  officers 
and  stockholders  of  the  corporation,  and  have 
no  bearing  upon  the  merits  of  tbe  case.  Af- 
ter a  careful  consideration  of  all  the  proofs 
we  are  not  disposed  to  disturb  tbe  conclu- 
sion reached  by  the  lower  court  that  the  cor- 
poration is  insolvent  A  satisfaction  of  the 
small  demand  in  suit  by  any  of  tbe  parties 
in  interest  would  have  demonstrated  tbe  sol- 
vency of  the  corporation  so  far  as  any  rights 
of  tbe  respondent  are  concerned. 
Tbe  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY,  CROW,  DUNBAR,  and  ROOT,  JJ.,  con- 
cur. 


(U  Wash.  «rO) 
STATE  V.  PHELPS. 
(Supreme  Court  of  Washington.    Jan.  20,  1906.) 

1.  False    Pbetf.nses  —  Information— Suffi- 
ciency. 

An  information  for  obtaining  property 
under  false  pretenses  must  charge  tbe  intent 
to  defraud,  tbe  design,  and  tbe  means  used  by 
wiiioh  the  fraud  was  practiced,  and  must  de- 
scribe the  article  or  thing  of  value  obtained. 

[Ed.  Note. — For  cases  in  point,  sew  vol.  23, 
Cent.  Dig,  False  Pretenses,  §{  31,  32,  34-36, 
42-44.] 

2.  Same. 

An  information  for  obtaining  property 
under  false  pretenses,  cliarging  tliat  defendant, 
with  intent  to  defraud  by  false  and  fraudulent 
pretenses,  represented  that  he  was  organizing 
a  banking  corporation  to  wiiich  certain  parties 
had  subscribed  for  stock ;  tlrat  a  certain  named 
banker  had  sent  defendant  to  prosecutor  to  pro- 
cure the  latter's  note,  which  said  bank  would 
cash,  and  advance  the  money  thereon  to  be  used 
in  the  purchase  of  necessary  furniture  and 
fixtures  for  such  corporation ;  that  defendant 
did  obtain  the  note,  describing  it;  that  all  the 
statements  then  made  were  false,  and  known 
by  defendant  to  be  such :  and  that  by  means 
thereof  defendant  obtained  such  note — was  suf- 
ficient as  against  an  objection  that  such  repre- 
sentations were  neither  of  past  nor  present 
facts,  nor  calculated  to  deceive. 

3.  Same, 

An  information  for  obtaining  property 
under  false  pretenses,  charging  that  defendant 
represented  that  he  was  organizing  a  bank  to 
do  a  general  banking  business  in  a  particular 
place,  that  certain  persons  had  taken  stock 
therein,  that  it  was  desirable  to  have  some 
ready  money  for  the  purchase  of  fixtures,  that 
the  money  could  be  obtained  on  prosecutor's 
note,  and  that  a  certain  banker  had  sent  de- 
fendant to  prosecutor  to  procure  the  note,  was 
sufficient  as  against  the  objection  that  the  rep- 
resentations were  insufiicient  to  deceive  a  person 
of  ordinary  prudence  and  intelligence. 

4.  Same. 

Tbe  general  rule  is  that  any  pretense  which 
deceives  the  person  defrauded  is  sufficient  to 
sustain  an  indictment  or  information  for  ob- 
taining property  of  value  under  false  pretenses. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23. 
Cent.  Dig.  False  Pretenses,  ig  5-12.] 

Rudkin,  J.,  dissenting. 
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Appeal  from  Superior  Court,  Adams  Ooon- 
ty;  W.  T.  Warren,  Judge. 

Olfford  W.  Pbelps  was  accused  of  crime. 
From  a  judgment  dismissing  the  action,  tlie 
state  appeals.    Reversed. 

Walter  Staser  and  Zent  &  Lovell,  for  the 
State.    O.  R.  Holcomb,  for  respondent. 

PULUERTON,  J.  On  June  26,  1905,  the 
respondent  was  under  arrest  In  Adams  coun- 
ty, accused  of  the  crime  of  obtaining  prop- 
erty under  false  pretenses.  On  that  day  the 
prosecuting  attorney  of  Adams  county  filed 
an  Information  against  him  In  the  follow- 
ing language: 

"Comes  now  Walter  Staser,  prosecuting 
attorney  and  county  attorney  in  and  for 
Adams  county,  Washington,  and  by  this  in- 
formation accuses  Glfiford  W.  Phelps  of  the 
crime  of  obtaining  a  thing  of  value  under 
false  pretenses,  committed  as  follows,  to 
wit:  That  the  said  Gilford  W.  Phelps,  in 
the  county  of  Adams  and  State  of  Washing- 
ton, then  and  there  being,  on  or  about  the 
twelfth  day  of  May,  1905,  and  within  one 
year  last  past,  did,  then  and  there,  designed- 
ly, and  with  intent  to  defraud  another,  by 
false  and  fraudulent  pretenses,  to  wit,  that, 
the  said  Olfford  W.  Phelps  was  organizing  a 
banking  corporation  to  do  a  general  banking 
business  at  Llnd,  Adams  county,  Washing- 
ton, and  that  James  Nielsen  and  Dngal  Nlel- 
son  had  subscribed  for  and  purchased  ten 
thousand  dollars  worth  of  the  capital  stock 
of  the  said  corporation;  that  it  was  neces- 
sary to  purchase  some  furniture  and  fixtures 
to  be  used  In  the  said  bank;  that  a  certain 
person,  O.  H.  Greene,  of  Rltzvlile,  Wash- 
ington, bad  told  and  represented  to  the  said 
Gifford  W.  Phelps  that  the  said  furniture 
and  fixtures  could  be  purchased  at  a  bar- 
gain in  the  city  of  Spokane,  Washington,  if 
purchased  at  once  for  cash;  and  the  said  O. 
H.  Greene  had  advised  and  directed  the  said 
Gifford  W.  Phelps  to  procure  from  B.  F.  Ber- 
ry a  promissory  note  for  about  eight  hundred 
fifty  dollars;  and  be,  the  said  O.  H.  Greene, 
or  the  Pioneer  State  Bank  of  Rltzvlile  of 
which  he  was  cashier,  would  cash  the  said 
note  and  advance  the  money  thereon;  ob- 
tain a  thing  of  value,  to  wit,  did  induce  the 
said  B.  P.  Berry  to  sign,  execute  and  de- 
liver, a  certain  written  instrument  which 
was  in  the  following  words  and  figures,  to 
wit: 
"$850.  Bitzvllle,  Wash.,  May  13,  1905. 

"Six   months  after  date,   without  grace, 

promise  to  pay  to  the  order  of 

eight  hundred  and  fifty  dollars  and  none 
hundredths  in  gold  coin  of  the  United  States 
at  the  rate  of  one  per  cent,  per  month  from 
date  until  paid,  for  value  received.  Inter- 
est to  be  paid and  if  not  so  paid  the 

whole  sum  of  both  principal  and  Interest 
to  become  immediately  due  and  collectible 
at  the  option  of  the  holder  of  this  note.  And 
in  case  suit  or  action  is  instituted  to  collect 
this  note  or  any  part  thereof, promise 


and  agree  to  pay.  In  addition  to  the  costs 
and    disbursements,    provided    by    statute 

dollars  in  like  gold  coin  for  attorney's 

fees  in  said  suit  or  action. 

"Due ,  190  — .  G.  W.  Phelps. 

"At No. w  B.  P.  Berry." 

"That  all  of  the  statements  and  repre- 
sentations above  enumerated,  were  false, 
fraudulent  and  untrue,  and  were  known  by 
the  said  Gifford  W.  Phelps  to  be  false,  fraudu- 
lent and  untrue;  and  that  by  uie  said  false 
and  fraudulent  representations  and  pre- 
tenses, as  aforesaid,  the  said  Gifford  W. 
Phelps  did  obtain  from  the  said  B.  P.  Berry 
the  aforesaid  promissory  note,  and  the  said 
representations  were  made  designedly  and 
for  the  purpose  of  deceiving  and  defraud- 
ing the  said  B.  P.  Berry  in  obtaining  a  thing 
of  value,  to  wit,  the  promissory  note,  and 
the  aforesaid  note  was  a  thing  of  value, 
and  the  said  B.  P.  Berry  then  and  there  be- 
lieved, relied  and  acted  upon  all  of  the  afore- 
said representations — contrary  to  the  form 
of  statute  In  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  of  Washington." 

To  this  Information  the  respondent  In- 
terposed a  general  demurrer,  which  the  trial 
court  sustained.  The  prosecuting  attorney, 
on  behalf  of  the  state,  thereupon  elected 
to  stand  on  the  information,  upon  which 
the  court  discharged  the  respondent  and 
dismissed  the  action.    The  state  appeals. 

The  question  presented  is:  Does  the  In- 
formation state  facts  sufficient  to  constitute 
a  crime?  Before  a  person  can  be  convicted 
of  the  statutory  crime  known  as  obtaining 
money  or  other  property  under  false  pre- 
tenses, it  must  be  made  to  appear  that  the 
person  did,  with  intent  to  defraud,  designed- 
ly, by  color  of  some  false  token  or  writing, 
or  by  some  false  pretense,  obtain  from  an- 
other some  one  or  more  of  the  things  enu- 
merated in  the  statute,  or  something  of 
value  not  therein  specially  enumerated. 
And,  of  course,  an  information,  in  order  to 
state  facts  sufficient  to  constitute  a  crime, 
must  allege  the  intent  to  defraud,  the  design, 
the  means  used  by  which  the  fraud  was 
practiced,  and  must  describe  the  articles  or 
thing  of  value  obtained.  Measured  by  these 
tests.  It  is  at  once  apparent  that  the  infor- 
mation before  us  does  sufficiently  allege 
the  intent  to  defraud,  the  design,  and  suffi- 
ciently describes  the  thing  of  value  obtained 
from  the  prosecuting  witness.  The  only 
essential  about  which  there  can  be  any  ques- 
tion Is  the  allegation  concerning  the  means 
used  to  induce  the  prosecuting  witness  to 
part  with  his  property.  The  argument 
against  the  sufficiency  of  this  part  of  the 
information  is  twofold:  It  Is  said  first,  that 
the.  representations  made  were  neither  of 
past  or  present  facts,  nor  calculated  to  de- 
ceive; and,  second,  that  they  were  Insuffi- 
cient to  deceive  a  person  of  ordinary  pru- 
dence and  common  intelligence.  But  It 
seems  to  us  that  neither  of  these  objections 


Digitized  by 


Google 


26 


84  PACIFIC  REPORTER. 


(Wasb. 


are  well  taken.  The  representations  which 
induced  the  prosecutor  to  part  with  his  prop- 
erty are  clearly  of  past  or  present  facts.  We 
think,  also,  that  ihey  were  pertinent  to  the 
matter  the  respondent  desired  to  accomplish; 
In  other  words,  that  they  were  calculated 
to  deceive.  The  representation  that  re- 
spondent was  organizing  a  bank  to  do  a 
general  banking  business  at  a  particular 
place;  that  certain  persons  had  taken  stock 
therein;  that  It  was  desirable,  at  that  time, 
to  have  a  little  ready  money  for  a  particular 
purpose;  that  it  could  be  obtained  upon 
the  prosecutor's  note,  and  that  a  certain 
banker  bad  sent  the  respondent  to  the  prose- 
cutor to  secure  the  note,  were  all  represen- 
tations of  material  past  or  present  facts, 
calculated  to  deceive  the  prosecuting  witness 
and  Induce  him  to  deliver  over  to  the  rc^ 
spondent  property  that  he  would  not  other- 
wise deliver  over. 

As  to  the  second  objection,  it  is  the  rule 
in  Indiana  and  perhaps  one  or  two  other 
states  that  a  false  pretense,  to  be  criminal, 
must  be  of  some  fact  as  would  tend  to  de- 
ceive a  person  of  ordinary  prudence  and 
common  intelligence  (Clifford  v.  State,  56  Ind. 
245:  State  v.  Burnett,  119  Ind.  392.  21  N. 
E.  972);  but  the  great  weight  of  authority 
is  to  the  opposite  effect.  The  general  rule 
is  that  any  pretense  which  deceives  the 
person  defrauded  is  sufiBcient  to  sustain  an 
Indictment  or  Information,  and  hence,  suffi- 
cient to  sustain  a  conviction.  3  Words  and 
Phrases,  2664.  Therefore,  while  the  fore- 
going information  is  not  recommended  as  a 
model,  we  think  it  states  a  crime,  and  that 
the  trial  court  erred  in  sustaining  the  demur-, 
rer  interposed  to  its  sufficiency. 

The  judgment  appealed  from  is  reversed 
and  the  cause  remanded,  with  instructions 
to  reinstate  the  case  and  overrule  the  de- 
murrer. 

MOUNT,  C.  J.,  and  ROOT,  CROW,  DUN- 
BAR, and  HADLBY,  JJ.,  concur. 

RUDKIN,  J.  I  dissent.  I  do  not  think 
that  the  Instrument  described  In  the  infor- 
mation In  this  case  is  a  thing  of  value,  for 
the  want  of  a  payee.  It  was  so  held  in  Rex 
V.  Richards,  Russ.  &  Ry.  192;  Rex  r.  Ran- 
dall, Id.  195.  See,  also.  Rex  v.  Pateman, 
Id.  454;  People  v.  Galloway,  17  Wend.  540; 
In  re  Payson,  23  Kan.  757;  12  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  834;  Daniels,  Nego- 
tiable Instruments  (5th  Ed.)  i  102;  Wharton, 
Criminal  Law  (10th  Ed.)  §  1196.  The  rule 
announced  by  these  authorities  is  not  af- 
fected In  any  way  by  the  provisions  of  the 
act  regulating  negotiable  Instruments  in  this 
state.  Laws  1899.  p.  343,  c.  149.  Section 
14  of  that  act  provides  that:  "Where  the 
instrument  is  wanting  in  any  material  par- 
ticular, the  person  in  possession  thereof 
has  a  prima  facie  authority  to  complete  it 
by  filling  up  the  blanks  therein.  And  a 
signature  on  a  blank  paper  delivered  by  the 


person  making  the  signature  in  order  that 
the  paper  may  'e  converted  Into  a  nego- 
tiable Instrument  operates  as  a  prima  facie 
authority  to  fill  it  out  as  such  for  any 
amount."  But  this  statute  is  simply  de- 
claratory of  the  common  law  or  law  mer- 
chant as  theretofore  administered  In  the 
courts  of  England  and  United  States.  Such 
was  the  law  In  the  jurisdictions  where  the 
above  cited  cases  were  decided.  Daniels 
on  Negotiable  Instruments  (5tb  Ed.)  $1  142, 
143.  Before  a  prosecution  for  forgery  or 
obtaining  money  under  false  pretenses  can 
be  sustained  on  an  instrument  of  this  kind, 
it  must  appear  that  the  instrument  is  suffi- 
cient on  its  face  to  charge  some  person;  in 
other  words,  it  must  require  extrinsic  evi- 
dence to  show  Its  invalidity.  People  t. 
Galloway,  supra;  Wharton,  Crim.  Law,  S 
680. 

In  my  opinion,  the  instrument  described 
in  this  information  is  a  nullity,  a  contract 
with  but  one  party  thereto,  a  promise  to  pay 
no  one.  Without  discussing  the  other  ob- 
jections urged  against  the  information,  the 
judgment  should  be  affirmed. 

(41  Wash.  475) 
LAMERE  V.  LAMERE. 
(Supreme  Court  of  WasUiugton.    Jan.  22,  1906.) 

1.  DivoBCB— Deniai>-Gbounds. 

Where,  in  a  suit  by  a  husband  for  divorce 
on  the  ground  of  abandonment,  it  appeared  tliat 
he  had  written  the  wife  letters  asking  her  to 
return  and  received  letters  in  reply,  the  fact 
that  plaintiff  did  not  produce  the  letters  passing 
between  himself  and  wife  was  not  grounj  for 
denying  the  divorce ;  he  having  testified  th  it  he 
considered  them  of  no  importance  and  not  hav- 
ing been  asked  to  produce  them. 

2.  Same— Collusion— Evidence— SuFFiciEH- 

CT. 

Where,  in  a  divorce  suit  by  a  husband  on 
the  ground  of  abandonment,  it  appeared  that 
the  wife  left  her  home  without  excuse,  and  that 
the  husband  wrote  her  asking  her  to  return,  and 
sent  her  sister  after  her,  the  facts  d'd  not  show 
collusion  because  he  did  not  go  after  the  wife 
in  person. 

Appeal  from  Superior  Court,  Spokane 
County;   Miles  Polndexter,  Judge. 

Suit  by  Lewis  Lamere  against  Eva  M. 
T^mere.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 

Richardson,  Roche  &  Onstine,  for  appel- 
lant 

PER  CURIAM.  The  plaintiff  brought  this 
action  to  procure  a  divorce  from  the  defend- 
ant, on  the  ground  of  abandonment  The 
complaint  is  in  the  usual  form  In  such 
cases.  The  action  was  brought  in  Spokane 
county,  where  the ,  plaintiff  has  resided  for 
more  than  20  years.  .  The  defendant  was 
personally  served  with  process  at  Northport, 
in  Stevens  county,  where  she  has  resided 
since  she  ceased'  to  live  with  the  plxintiff. 
The  defendant  made  no  appearance,  and  the 
prosecuting  attorney  of  Spokane  county  ap- 
peared at  the  hearing  and  resisted  the  corn- 
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pyaint  on  bebalf  of  the  state.    The  dlyorce 
was  denied,  and  the  plaintiff  appeals. 

Xo   appearance  has  been  entered  in  this 
court  by  the  respondent,  or  on  behalf  of  the 
state.     The   facts,  as  disclosed  by  the  testi- 
mony,   are    substantially   these:.  The  appel- 
lant   and    the    respondent   Intermarried    In 
Spokane    county,  on  October  15,  1883,  and 
continued    to  live  together  as  husband  and 
wife,  at   Medical  Lake  In  said  county,  until 
the  10th   day  of  September,  19<M,  something 
more  than  a  year  prior  to  the  commencement 
of  this    action.    On  the  latter  date  the  re- 
spondent   left   her  home  at  Medical   Lake, 
with   the  ostensible  purpose  of  visiting  her 
sister  at   South  Bend;  the  appellant  accom- 
panying her  to  the  train.    Not  having  heard 
from  the  respondent,  the  appellant,  some  two 
or    three     weeks    thereafter,    wrote    to    his 
brotber-in-law  at  South  Bend  and  made  in- 
quiry   as    to   the  whereabouts  of   his  wife. 
The  brother-in-law  replied  that  the  respond- 
ent had  not  been  at  South  Bend,  but  was  re- 
siding    at     NorthiJort,    In    Stevens    county. 
Thereafter  the  appellant  wrote  to  respondent 
two  letters  to  Northport,  asking  her  to  re- 
turn to   him,  and  received  three  letters  in 
reply.     The  appellant  also  caused  the  sister 
of  the  respondent  to  visit  her  at  Northport 
with   a   view  of  Inducing  her  to  return  to 
her  home;  but  this  she  declined  absolutely 
to    do.    The    testimony    discloses    not    the 
slightest  excuse  or  Justification  for  the  re- 
spondent's conduct. 

We  Judge  from  the  findings  and  decree  of 
the  court  that  the  divorce  was  refused  be- 
cause the  letters  passing  between  the  ap- 
pellant and  the  respondent  were  not  pro- 
duced In  court,  because  the  appellant  did  not 
go  In  person  to  Northport  to  procure  the 
return  of  his  erring  spouse,  and  because 
tliere  was  collusion  between  the  parties. 
The  appellant  testified  that  the  letters  re- 
ceived from  the  respondent  were  In  his  pos- 
session at  home,  but  that  he  did  'not  bring 
them  into  court  because  he  deemed  them  of 
no  importance.  He  was  not  asked  to  pro- 
duce the  letters  by  either  the  court  or  the 
prosecuting  attorney,  and  It  was  error  to 
deny  the  divorce  on  that  ground.  There 
was  not  the  slightest  testimony  of  collusion 
t>etween  the  parties,  unless  collusion  be  in- 
ferred from  the  fact  that  the  appellant  failed 
to  go  to  Northport  to  Induce  his  wife  to  return 
to  her  borne.  The  testimony  shows  that  the 
respondent  was  keeping  a  private  boarding 
house  at  Northport  for  two  men,  one  of 
wlx>m  formerly  lived  at  Medical  Lake.  "We 
are  not  called  upon  to  say  that  the  relations  t>e- 
tween  the  respondent  and  this  man  were  Im- 
proper; but  she  declared  herself  that  she 
thought  more  of  him  than  of  her  husband, 
that  the  latter  might  get  a  divorce  from  her, 
and  that  she  would  never  return  to  blm. 
The  wife  left  her  home  without  cause  or  ex- 
cuse. The  husband  asked  her  to  return,  by 
letter,  and  sent  her  sister  after  her,  but  with- 
out avaiL    More  ttiau  this,  to  our  opinion. 


the  law  does  not  demand  of  the  innocent 
party. 

The  Judgment  Is  reversed,  with  directions 
to  grant  the  divorce  as  prayed,  and  make 
such  disposition  of  the  property  rights  of 
the  parties  as  law  and  equl^  demand.  In- 
asmuch as  the  respondent  made  no  appear- 
ance in  the  court  below  or  in  this  court,  no 
costs  will  be  allowed  on  this  appeaL 


(U  Idaho.  719) 
8TATEJ  V.  CALLOWAY  (two  cases). 
(Supreme  Court  of  Idaho.    Jan.  31.  1900.) 

1.  iNTOXicATiNO   LiQuoBS— Regulation    bt 
City. 

Under  the  provisions  of  subdivision  4  of 
section  37  of  the  charter  of  Boisg  City,  the 
city  council  has  power  and  authority  to  enact 
ordinances  and  make  reasonable  regulations 
therein  for  the  sale  of  intoxicating  liquors, 
both  at  retail  and  wholesale. 

2.  Same— Obdiwance— VALiorrT. 

Ordinance  No.  642  of  said  city  is  not 
repugnant    to   the   general    laws   of  the   state. 

3.  Same— Reasonableness  of  Regulation. 

The  following  provisions  of  ordinance  642 
of  the  said  city,  to  wit:  "And  it  is  hereby  made 
unlawful  for  tlie  proprietor  of  such  a  place  or 
wtierein  is  contemplated  the  sale  of  intoxicat- 
ing liquors,  to  permit  any  person  or  persons 
other  than  himself  and  family  to  enter  such 
room  and  place  where  intoxicating  liquors  are 
sold  during  tlie  hours  when  the  sale  of  such 
liquors  is  prohibited" — is  a  reasonable  regula- 
tion, and  the  common  council  bad  the  power 
and  authority  to  enact  it. 

4.  Same. 

The  provisions  of  said  ordinance  making  It 
a  misdemeanor  for  the  proprietor  of  a  place 
where  intoxicating  liquors  are  sold  to  permit 
any  person  or  persons  other  than  himself  and 
family  to  enter  such  place  during  the  hours 
when  such  place  must  be  kept  closed  is  a 
reasonable  regulation,  and  not  contrary  to  the 
provisions  of  the  (institution  or  general  laws 
of  the  state. 

5.  Same— Pbohibition. 

The  power  to  prohibit  the  sale  of  intoxicat- 
ing liquors  in  the  interest  of  the  public  safety, 
welfare,  good  order,  and  happiness  of  the  people 
during  certain  prescribed  periods  by  the  proper 
legislative  body  is  no  longer  an  open  question. 
[Ed.  Note. — For  cases  In  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  {$  128-131.] 

6.  Same— Opening  at  Fobbioden  Hodbs. 

Under  the  provisions  of  said  ordinance  it 
is  immaterial  for  what  purpose  the  proprietor 
admits  the  prohibited  person  into  such  build- 
ing. The  offense  is  committed  if  be  permits 
any  person  except  members  of  his  own  family 
to  enter  his  place  of  business  during  prohibited 
hours. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  {f  156-158.] 

7.  Constitutional    Law  — Class    Legisla- 
tion. 

Said  ordinance  is  equally  applicable  to  all 
dealers  In  intoxicating  liquors,  whether  at 
wholesale  or  retail,  and  is  not  class  legislation 
within  the  well-defined  meaning  of  that  term. 
The  classification  there  made  is  natural,  practi- 
cal, and  reasonable.  That  being  true,  it  la 
valid  and  constitutional.  In  enacting  police 
regulation,  if  the  classification  therein  made  is 
usual,  practical,  and  reasonable,  that  is  suf- 
ficient. 

lEd.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  $  C51.] 
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8.  Samb— Privheqes  and  iMMtTNixras. 

Said  ordinaDce  does  not  infringe  any  right, 
privilege,  or  immtmity  secared  to  the  citizen 
by  the  federal  or  state  Constitution. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  S  631.] 

9.  Intoxicating  Liquors — Police  Powee  — 
Regulations. 

The  control  of  the  liqnor  business  is  with- 
in the  police  power  of  the  state,  and  restrictions 
which  mi^bt  lawfully  be  imposed  upon  it  might 
be  obnoxious  as  an  illegal  restraint  of  trade 
when  applied  to  other  pursuits  or  avocations. 
[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  §S  1-14,  120, 
121.] 

10.  CoNSTrruTioNAL  Law— Due  Pbocess  of 

-Law— INTOXICATINQ     LiQUOBS. 

The  right  to  sell  liquor  is  not  an  inherent 
right  of  the  citizen,  and  to  prohibit  him  from 
keeping  open  his  place  of  business  from  12 
o'clock  midnight  to  6  o'clock  in  the  morning, 
and  from  12  o'clock  Saturday  nights  until  6 
o'clock  the  following  Monday  morning,  does  not 
deprive  him  of  property  without  due  process  of 
law.  Said  ordinance  is  a  restraint  upon  the 
business  therein  named,  and  in  no  wise  contem- 
plates a  destruction  of  the  business,  but  places 
it  within  the  bounds  therein  named,  and  is 
simply  a  regulation  and  a  restraint.. 

(Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.   Dig.  Constitutional   Law,   $S   167,   841.] 

11.  Municipal   Cobporations— Obdinance— 

SurFlCIKNCT   OF  TITLE. 

The  title  to  said  ordinance,  to  wit,  "An 
ordinance  regulating  the  hours  in  which  in- 
toxicating liquors  shall  be  sold  in  Boise  City, 
and  for  Sunday  closing,  and  providing  a  pen- 
alty for  the  sale  thereof  during  prohibited 
hours" — expresses  the  object  and  purpose  of 
said  ordinance,  and  is  sufficiently  compre- 
hensive to  include  all  of  the  provisions  of  said 
ordinance. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County; 
George  H.  Stewart,  Judge. 

Frank  Calloway  was  convicted  of  violation 
of  the  liquor  law,  and  appeals.    AflSrmed. 

Hawley,  Packett  &  Hawley,  (or  appellant 
Atty.  Gen.  Gubeen,  City  Atty.  Kobn,  and 
R.  P.  Quarles,  for  the  State 

SULLIVAN,  3.  The  appellant  was  con- 
victed of  tbe  crime  of  keeping  open  bis  sa- 
loon In  Boise  City  after  tbe  hour  of  midnight, 
or  between  midnight  and  the  hour  of  6 
o'clock  the  following  morning;  and  in  an- 
other and  separate  suit  he  was  convicted  of 
keeping  open  bis  saloon  in  said  city  on  tbe 
day  of  the  week  known  as  Sunday,  in  vio- 
lation of  tbe  provisions  of  Ordinance  No. 
623  of  the  ordinances  of  said  city.  From 
which  convictions  he  appealed  to  the  dis- 
trict court,  where  both  eases  were  tried  upon 
an  agreed  stipulation  of  facts,  and  the  appel- 
lant was  again  convicted,  from  which  Judg- 
ments the  appellant  appeals  to  this  court. 

It  is  agreed  between  respective  counsel 
that,  as  tbe  same  legal  questions  are  involved 
tu  each  case,  both  cases  shall  be  submitted 
to  this  court  upon  the  same  briefs  and  argu- 
ments. The  cases  were  tried  In  the  court 
below  upon  an  agreed  statement  of  facts, 
which  Is  as  follows: 


"It  Is  stipulated  and  agreed  by  and  be- 
tween the  parties  hereto  that  the  above-en- 
titled cause  shall  be  tried  and  determined  by 
the  court  without  a  jury,  and  that  a  Jury  is 
expressly  waived.  It  is  further  stipulated 
and  agreed  by  and  between  the  parties  here- 
to that  the  facts  in  this  case  are  as  follows: 

"(1)  That  on  the  6th  day  of  July,  1905, 
at  a  regular  meeting  of  the  common  council 
of  Boise  City,  Idabo,  said  common  council 
passed  an  ordinance  (No.  623),  which  said 
ordinance  was  on  the  8th  day  of  July,  1905, 
duly  approved  by  the  mayor  of  said  city; 
and  which  said  ordinance  since  last-mentioned 
date  has  not  been  repealed,  and  which  said 
ordinance  Is  in  the  words  and  figures  fol- 
lowing, to  wit: 

'"Ordinance  No.  623— By  Barber. 

"'An  ordinance  regulating  the  hours  In 
which  intoxicating  liquors  shall  be  sold 
in  Boise  City  and  for  Sunday  closing, 
and  providing  for  a  penalty  for  the  sale 
thereof  during  prohibited  hours. 

"  'Boise  City  does  ordain  as  follows: 

"'Section  1.  Any  room  where  intoxicating, 
spirituous,  vinous,  or  malt  liquors  are  sold 
by  virtue  of  a  license  under  the  ordinances 
of  Boise  City,  shall  be  so  arranged  that  the 
same  shall  be  securely  closed  and  locked  and 
admission  thereto  prevented;  and  the  same 
shall  be  securely  locked  and  all  persons  ex- 
cluded therefrom  each  and  every  day,  after 
tbe  hour  of  12  o'clock  midnight  until  tbe  hour 
of  6  o'clock  a.  m.,  following  and  on  Sundays 
from  12  o'clock  Saturday  night  until  6  o'clock 
a.  m.,  on  Monday  mornings,  and  no  intoxicat- 
ing liquors  shall  be  sold  between  such  hours. 
And' It  is  hereby  made  unlawful  for  the  pro- 
prietor of  such  a  place  and  the  business  here- 
in contemplated  of  selling  intoxicating  liq- 
uors, to  permit  any  person  or  persons  other 
than  himself  and  family  to  enter  such  room 
and  place  where  Intoxicating  liquors  are  sold 
during  the  hours  when  the  sale  of  such  liq- 
uors Is  prohibited. 

'"Sec.  2.  Any  person  or  persons  fall- 
ing to  comply  with  tbe  provisions  of  section 
1  of  this  ordinance,  or  violating  any  of  the 
provisions  of  said  section  1,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion In  the  police  magistrate's  court'  of  Boise 
City  shall  be  fined  In  any  sum  not  exceeding 
two  hundred  ($200.00)  dollars,  or  by  imprison- 
ment in  tbe  city  Jail  for  a  period  not  to  ex- 
ceed sixty  days,  or  both  such  fine  and  im- 
prisonment. 

"'Sec.  3.  This  ordinance  sball  take  effect 
and  be  in  full  force  from  and  after  the 
8th  day  of  July,  1905.' 

"(2)  That  on  the  23d  day  of  July,  1905. 
defendant,  Frank  Calloway,  was  a  citizen  of 
the  United  States  and  the  owner  of  that  cer- 
tain saloon  known  as  the  'Exchange  Bar,' 
situate  in  Boise  C4ty,  Idaho,  and  was  oper- 
ating said  saloon  at  said  time  under  a  saloon 
liquor  license  issued  by  Boise  City. 

"(3)  That   said   defendant,    Frank    Callo- 
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way,  did  on  the  23d  da;  of  July,  1905,  said 
day  being  the  first  day  of  the  week,  commonly 
called  Sunday,  allowed  and  permitted'  people 
to  enter  bis  said  saloon  for  the  purpose  of 
purchasing  Intoxicating  liquors." 

These  cases  Involve  the  legality  or  constitu- 
tionality of  said  Ordinance  No.  623,  and  the 
only  question  before'  the  court  Is  whether  or 
not  said  ordinance  Is  a  valid  and  existing 
ordinance  of  said  city. 

It  Is  first  contended  that  the  common  coun- 
cil of  Boise  Qty  Is  not  by  the  charter  of  said 
city  given  the  power  to  pass  such  ordinance. 
Subdivision  4  of  section  37  of  the  charter  of 
said  city  grants  to  said  city  the  right  "to  li- 
cense, tax,  regulate  and  restrain  barkeepers, 
saloonkeepers,  dealers  In  [manufacturers  of] 
spirituous  [vinous]  or  malt  liquors  [and 
places  where  such  liquors]  are  kept  for  sale 
or  In  any  manner  disposed  of.  •  ♦  *"  The 
provisions  of  said  grant  are  broad  enough  to 
authorize  reasonable  regulation  of  the  per- 
sons and  business  therein  referred  to.  Then, 
if  the  provisions  of  said  ordinance  are  reason- 
able, the  common  council  bad  the  authority 
under  the  charter  to  enact  said  ordinance. 
In  HcQutllin  on  Municipal  Ordinances,  {  480, 
the  author  says:  "Charter  power  to  regulate 
saloons  and  dramshops  is  usually  considered 
as  ample  to  Justify  penal  ordinance  prescrib- 
ing the  hours  when  such  places  shall  open 
and  close."  Smith  v.  Knoxville,  3  Head 
(Tenn.)  245;  Qabel  v.  Houston,  29  Tex.  335; 
Maxwell  v.  Jonesboro  Corp.,  11  Helsk.  (Tenn.) 
257;  Tarklo  t.  Cook,  120  Mo.  1,  25  S.  W.  202. 
41  Am.  St  Rep.  678;  Provo  v.  Shurtliff 
(Utah)  5  Pac.  302;  Ex  parte  Wolf.  14  Neb. 
24,  14  N.  W.  660;  Staats  v.  Washington,  44 
N.  X  Law.  605,  43  Am.  Rep.  402;  Decker  v. 
Sargeant,  125  Ind.  404,  25  N.  Bl  458. 

Second  it  is  contended  that  said  ordinance  Is 
repugnant  to  the  general  laws  of  the  state. 
There  is  nothing  In  this  contention,  as  the  gener- 
al laws  contemplate  a  reasonable  control  of  the 
liquor  traffic,  and  the  Legislature  has  author- 
ized the  proper  officers  of  Boise  City  to  enact 
such  ordinance  as  they  may  deem  best  for  Its 
reasonable  regulation  and  control.  This  or- 
dinance in  no  manner  conflicts  with  the  gen- 
eral laws  of  the  state.  It  Is  admitted  by 
counsel  for  the  appellant  that  the  common 
council  has  the  authority  to  make  reasona- 
ble regulations  in  regard  to  tbe  conduct  of 
the  saloon  business  and  the  sale  of  intoxicat- 
ing liquors  within  Boise  City.  But  he  con- 
tends that  the  following  provisions  of  said 
ordinance  Is  unreasonable,  and  therefore  un- 
constitutional, to  wit:  "And  It  Is  hereby 
made  unlawful  for  the  proprietor  of  such  a 
place  and  the  business  herein  contemplated, 
of  selling  intoxicating  liquors,  to  permit  any 
person  or  persons  other  than  himself  and 
family  to  enter  such  room  and  place  where 
intoxicating  liquors  are  sold  during  the  hours 
when  tbe  sale  of  such  liquors  is  prohibited." 
It  Is  argued  that  this  prevents  the  hired  help 
of  the  proprietor  of  the  saloon  from  entering 
•uch  place  during  the  prohibit)^  bours  to 


clean  up  the  place  and  put  It  in  order  for  the 
next  day's  business,  and  that  it  prevents  tbe 
iMJokkeeper  of  the  proprietor  from  going  into 
such  place  for  tbe  purpose  of  posting  bis 
books  and  arranging  bis  accounts.  All  ex- 
cept tbe  proprietor  and  bis  family  are  prohi- 
bited from  entering  the  place  where  such 
liquors  are  sold  each  and  every  day  after  tbe 
hour  of  12  o'clock  midnight  until  the  hour  of 
6  o'clock  the  next  morning  following,  and  on 
Sundays  from  12  o'clock  Saturday  midnight 
until  6  o'clock  a.  m.  on  Mondays.  I  do  not 
think  that  an  unreasonable  regulation,  for  It 
would  seem  that  18  bours  out  of  24  was  a 
reasonable  time  for  tbe  proprietors  of  saloons 
to  do  their  business,  clean  up  their  places  of 
business,  and  keep  tbelr  books;  and  it  does 
seem  tbat  tbe  good  health  of  tbe  proprietor 
of  the  saloon  and  bis  barkeeper  and  l>ook- 
keeper,  as  well  as  that  of  the  citizen,  and  the 
godd  order  of  the  city,  would  require  that 
saloons  be  closed  from  12  o'clock  midnight 
until  6  o'clock  the  following  morning,  and  on 
Sundays.  While  the  saloon  and  liquor  busi- 
ness may  be  a  very  strenuous  business,  I  do 
not  think  that  the  health  of  the  people  and 
tbe  peace  and  quiet  of  the  community  de- 
mands that  business  to  be  carried  on  for  more 
than  18  bours  during  a  single  day.  It  cer- 
tainly would  be  hard  to  convince  tbe  general 
public  tbat  tbe  peace,  good  order,  and  welfare 
of  a  community  demanded  dramshops  and 
even  wholesale  liquor  stores  to  be  kept  open 
for  24  bours  per  day. 

It  is  most  strenuously  contended  by  counsel 
for  the  appellant  that  this  ordinance  makes 
the  gist  of  the  ofitense  the  entering  of  such 
room  and  place  where  intoxicating  liquors 
are  sold,  and  that  It  was  undoubtedly  the 
Intention  of  tbe  framers  of  that  ordinance 
to  make  the  gist  of  the  offense  the  selling  of 
Intoxicating  liquors  during  the  prohibited 
hours.  It  Is  clear  to  me  tbat  the  object  of 
said  ordinance  was  to  prohibit  the  sale  of 
intoxicating  liquors  during  tbe  prohibited 
bours,  and  that  the  only  effective  way  to  do 
BO  was  to  make  It  a  misdemeanor  for  the 
proprietor  to  permit  any  person,  other  than 
bis  family,  to  enter  bis  saloon  during  the 
prohibited  hours.  Great  reliance  is  placed 
by  counsel  for  appellant  upon  the  case  of 
Bennett  v.  Pulaski  (Tenn.)  52  S.  W.  913, 
47  L.  R.  A.  27&  That  action  was  brought 
by  a  retail  liquor  dealer  doing  business  in 
Pulaski  against  the  mayor  and  aldermen  of 
tbat  town  to  enjoin  them  from  enforcing 
against  bim  certain  ordinances  enacted  by 
the  municipal  authorities  on  tbe  ground  that 
they  were  arbitrary,  unreasonable,  oppres- 
sive, contrary  to  common  rights,  and  depriv- 
ed him  of  bis  property  without  due  process 
of  law,  and  that  they  were  passed  In  obedi- 
ence to  the  edicts  of  the  church  to  which  the 
mayor  and  aldermen  belonged,  for  the  pur- 
pose of  furthering  Its  propaganda  for  the  pro- 
hibition of  the  liquor  traffic,  and  not  to  regu- 
late it.  The  validity  of  four  ordinances  were 
Involved  in  that  action,  and  they  are  desig- 
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natcd,  first,  as  the  "Curtain  Ordinance" ;  sec- 
ond, the  "Letting  In  and  Out  Ordinance"; 
third,  the  "Insertion  of  Hours  of  Business  in 
Saloon  License  Ordinance,"  and  the  "Closing 
and  Opening  Hour  Ordinance."  The  court 
held  that  the  ordinance  requiring  the  curtains 
to  front  windows  and  doors  of  the  lower  story 
of  a  retail  liquor  house  to  be  hoisted,  raised 
up,  or  otherwise  removed  from  sunset  to  sun- 
rise during  the  night,  was  unreasonable  and 
Invalid  as  applied  to  the  retail  liquor  dealer. 
Also  that  the  ordinance  requiring  saloons  to 
be  closed  between  10  p.  m.  and  4  a.  m.,  and  al- 
so on  Sunday,  is  a  reasonable  and  valid  exer- 
cise of  the  power  to  regulate  such  business,  and 
that  the  ordinance  making  it  a  misdemeanor 
to  let  persons  in  or  out  of  the  saloon  during 
the  hours  in  which  the  saloon  is  required  to 
be  closed  is  unreasonable  and  void,  and  that 
the  ordinance  requiring  the  Insertion  in  every 
saloon  license  the  legal  hours  in  which  the 
saloon  keeper  is  permitted  to  do  business  is 
not  invalid,  as  it  is  harmless,  though  useless. 
The  court  also  held,  without  comment,  argu- 
endo, or  citation  of  authorities,  that  the  let- 
ting in  and  out  ordinance  was  open  to  tlie  ob- 
jection that  it  was  unreasonable  and  void. 
The  court  further  held  that  the  motive  that 
prompted  the  enactment  of  such  ordinance 
could  not  be  considered  by  the  court  in  deter- 
mining whether  the  ordinance  was  reasonable 
or  unreasonable  or  oppressive.  The  court.  In 
commenting  upon  the  authority  of  the  munici- 
pality to  determine  In  the  first  Instance  what 
regulations  of  the  whisky  traffic  were  proper 
and  reasonable,  said:  "The  court  is  also  of 
the  opinion  that  It  is  within  the  province  of 
the  municipal  authorities  of  the  town  to  de- 
termine, in  the  first  instance,  what  regu- 
lations of  the  whisky  traffic  within  Its  limits 
are  proper  and  reasonable  for  the  preserva- 
tion of  the  peace,  quiet,  and  good  order,  and 
that,  if  reasonable  and  in  conformity  to  its 
charter  and  the  general  law,  the  court  cannot 
substitute  its  judgment  for  that  of  the  author- 
ities as  to  the  need  of  the  community  in  the 
matter."  It  will  be  observed  that  that  court 
held  the  ordinance  requiring  saloons  to  be 
closed  between  10  o'clock  p.  m.  to  4  o'clock  a. 
m.,  and  also  on  Sunday,  was  a  reasonable  and 
valid  exercise  of  the  power  to  regulate  such 
business.  The  said  letting  In  and  out  ordi- 
nance made  it  a  mlsdemennor  for  the  owner 
of  a  saloon  or  his  clerK  to  let  a  person  in  or 
out  of  such  saloon  between  the  prohibited 
hours,  and  also  made  it  unlawful  for  any  per- 
son to  go  In  or  out  of  such  saloon,  except  the 
owner  or  clerk,  between  such  hours.  This 
court  is  not  inclined  to  follow  the  Supreme 
Court  of  Tennessee  upon  the  question  of  the 
letting  in  or  out  ordinance,  as  the  decided 
weight  of  authority  Is  adverse  to  the  position 
taken  by  that  court. 

The  Supreme  Court  of  the  state  of  North 
Carolina,  In  the  case  of  Paul  v.  City  of  Wash- 
ington, 47  S.  E.  193,  65  L.  R.  A.  902,  which 
was  a  case  Involving  the  validity  of  an  ordi- 
nance requiring  liquor  saloons  to  be  closed  be- 


tween 8  o'clock  In  the  evening  and  6  o'clock 
in  the  morning,  and  forbidding  the  doors  to 
be  open  during  those  hours,  was  not  unreason- 
able. That  court  also  held  that  an  ordinance 
forbidding  the  owners  or  employ^  in  places 
where  liquors  are  sold  to  be  In  such  places  be- 
tween the  hour  of  closing  on  Saturday  night 
and  the  hour  for  opening  on  Monday  morning 
Is  not  so  clearly  unreasonable  as  to  require 
the  court  to  set  aside  an  ordinance  making 
such  provision.  From  the  language  there 
used  the  court  evidently  concluded  that  the 
ordinance  came  very  close  to  the  line  of  "im- 
reasonableness,"  as  they  say  it  Is  not  so 
"clearly"  unreasonable.  But  in  the  case  at 
bar  this  court  concludes  that  the  provisions 
of  said  ordinance  are  clearly  reasonable.  It 
was  contended  in  that  case  that  said  ordi- 
nance was  arbitrary,  oppressive,  vexatious, 
unreasonable,  and  void,  in  that  It  deprived 
the  plaintiff  of  the  use  and  convenience  of  bis 
property  without  due  process  of  law.  The 
court  held  against  the  liquor  dealer  on  that 
proiwsitlon,  and  further  held  that  police 
regulation  statutes  are  valid  unless  the  pur- 
pose or  necessary  effect  Is  not  to  regulate  the 
use  of  property,  but  to  destroy  It.  And  in  the 
case  at  bar  It  certainly  will  not  be  contended 
that  the  provision  of  the  ordinance  prohibit- 
ing any. person  from  entering  the  saloon  ex- 
cept the  owner  and  his  family  would  deprive 
him  of  the  use  and  convenience  of  his  proper- 
ty without  due  process  of  law.  In  the  last-- 
mentioned  case  the  owners  of  the  saloons 
were  excluded  from  their  places  of  business 
during  prohibited  hours,  and  still  It  was  held 
reasonable,  while  in  the  ordinance  In  question 
the  owner  and  his  family  are  "permitted  to  en- 
ter the  saloon  during  prohibited  hours.  If 
people  can  be  legally  restrained  from  working 
more  than  8  hours  per  day  In  some  of  the  or- 
dhiary  avocations  of  life.  It  certainly  does  not 
seem  unreasonable  that  liquor  dealers  should 
be  restrained  from  plying  their  vocation  more 
than  18  hours  per  day. 

In  the  case  of  State  of  Indiana  v.  Ger- 
hardt  (Ind.  Sup.)  44  N.  B.  4G9.  33  L.  R.  A. 
313,  the  court  said :  "The  power  to  prohibit 
the  sale  of  Intoxicating  liquors  In  the  inter- 
ests of  public  safety  or  welfare  during  cer- 
tain prescribed  periods  is  not  denied.  The 
Legislature,  possessing  the  right  as  it  un- 
questionably does,  may  further  extend  or  ex- 
ercise It  so  as  to  require  a  proprietor  of  a 
liquor  saloon  to  securely  close  the  same  and 
permit  no  person  to  enter  therein  during  the 
time  when  the  sale  of  Intoxicating  liquor  Is 
forbidden."  That  case  Involved  the  validity 
of  a  statute,  but  that  makes  no  difference  so 
far  as  this  case  Is  concerned.  The  Legis- 
lature In  this  state  has  authority  to  regulate 
the  sale  of  intoxicating  liquors,  and  the  char- 
ter of  Boise  City  authorizes  the  city  to  regu- 
late the  liquor  traffic  within  Its  corporate  limits. 
A  part  of  the  statute  und?r  consideration  In 
the  case  last  above  cited  Is  substantially  the 
same  as  that  provision  of  the  ordinance. here 
under  consideration,  and  makes  it  unlawful 
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for  the  proprietor  of  a  saloon  to  permit  any 
person  or  persons  other  than  himself  and 
family  to  go  into  such  room  and  place  where 
intoxicating  liquors  are.  sold  upon  the  days 
and  hours  when  the  sale  of  snob  liquors  is 
prohibited.  In  commenting  on  that  provi- 
sion, the  Supreme  Court  there  said:  "It  is 
true  that  the  part  relative  to  the  exclusion 
of  persons  is  somewhat  sweeping,  making 
but  one  exception.  However,  criminal  stat- 
utes are  not  always  literally  construed,  and 
possibly  an  emergency  might  arise  of  great 
necessity  to  admit  some  one  other  than  those 
mentioned  In  the  section;  and,  while  such 
admission  might  Infringe  upon  the  letter  of 
the  statute,  it  would  not  come  within  Its  spir- 
it, and  the  court  under  the  particular  circum- 
stances, might  make  tbe  necessary  excep- 
tion." See.  also,  Davis  v.  Faslg.  128  Ind. 
271,  27  N.  E.  726.  It  would  seem  to  me  that 
the  eCTect  of  the  ordinance  would  be  nullified 
if  such  places  were  permitted  to  be  kept  open 
and  vlRlted  by  everybody  who  desired  to  do 
so.  In  McCarty  v.  City  of  Atlanta  (Ga.)  49 
S.  E.  287,  the  court  said :  "If  once  excuses 
were  admitted  for  keeping  open  such  places 
upon  prohibited  days  or  after  prohibited 
liours.  the  law  would  be  practically  nullified. 
It  would  rarely  be  possible  for  the  state  or 
city  to  meet  the  excuses  or  to  show  that  the 
place  had  been  open  for  an  unlawful  purpose. 
The  fact  furnishing  the  excuse  of  the  illegal 
act  after  the  Innocent  entry  would  be  so 
blended  that  they  could  not  be  separated. 
The  opening,  absolutely  prohibited  by  law, 
would  be  legalized  by  the  motive  with  which 
the  prohibited  act  was  done.  If  such  excuse 
could  be  given  In  one  case,  it  could  be  In  others, 
and  the  Issue  on  each  trial  would  be  diverted 
from  the  question  as  to  whether  the  place 
had  been  open  at  an  unlawful  hour  Into  a 
consideration  of  the  question  as  to  whether 
It  bad  been  opened  for  an  Innocent  purpose. 
It  is  manifest  that  any  such  construction 
would  In  effect  repeal  the  law  and  be  utterly 
subversive  of  tbe  very  policy  on  which  It  was 
enacted."  In  that  case  and  In  the  case  of 
State  V.  Blnnard  (Wash.)  58  Pac.  210,  It  ap- 
parently Is  held  that  the  very  gist  of  such  or- 
dinances and  statutes  Is  tbe  opening  of  liquor 
saloons  during  prohibited  hours,  and  not  the 
purpose  for  which  they  were  open.  In 
People  V.  Waldvogel,  49  Mich.  337,  13  N.  W. 
620,  tbe  defendant  was  arrested  for  allowing 
persons  in  bis  saloon  for  tbe  purpose  of 
cleaning  it  out  during  prohibited  hours.  It 
was  there  held  that  the  question  of  intent  is 
wholly  Immaterial  under  the  statute  there 
involved ;  that  the  Legislature,  in  order  to 
guard  against  the  danger  of  sales  being  made, 
had  directed  that  tbe  place  where  liquors  are 
kept  should  be  closed,  so  that  no  opportunity 
to  violate  it  by  making  sales  should  be  afford- 
ed ;  and  that  such  places  must  be  closed  and 
cannot  be  kept  open  for  any  business  pur- 
pose of  any  kind.  In  People  v.  Roby  (Mlcb.) 
18  N.  W.  367,  50  Am.  Rep.  273,  the  court 
■aid:    "Tbe  poipose  for  which  the  bar  was 


open  was  Immaterial.  Tbe  offense  was  com- 
mitted by  opening  It  for  cleaning  as  much  as 
it  would  have  been  by  bpening  It  for  tbe  sale 
of  liquors."  In  the  case  of  Village  of  St.  An- 
thony y.  Brandon  (Idaho)  77  Pac.  322,  which 
was  a  case  where  a  restaurant  or  lunch 
counter  was  conducted  in  a  room  where  In- 
toxicating liquors  were  sold,  this  court  held 
that  the  sole  purpose  of  the  ordinance  there 
under  consideration  was  to  control  the  retail 
liquor  trade  of  that  village  as  to  best  pre- 
serve the  quiet  and  peace  of  Its  citizens,  and 
if  tbe  room  where  the  saloon  was  kept  Is  per- 
mitted to  be  kept  open  during  the  prohibited 
hours  the  officers  would  be  hampered  in  the 
enforcement  of  tbe  ordinance.  We  therefore 
conclude  from  the  decided  weight  of  author- 
ity and  the  reason  of  the  case  that  the  letting 
in  and  out  ordinance  is  not  unreasonable, 
and  that  under  tbe  charter  of  Boise  City  and 
the  general  statutes  of  the  state  the  city 
council  was  authorized  to  enact  the  same. 
Counsel  for  appellant  contends  that  said 
ordinance  is  unconstitutional  upon  the 
ground  that  it  is  class  legislation  and  coun- 
tervenes  section  1  of  article  14  of  the  amend- 
ments of  tbe  federal  Constitution,  In  that  It 
abridges  tbe  privileges  of  tbe  citizen  and 
deprives  him  of  liberty  and  property.  Said 
section  of  the  Constitution  provides,  among 
other  things,  that  "no  state  sball  make  or 
enforce  any  law  which  shall  abridge  tbe  priv- 
ileges or  Immuuitles  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty  or  property  without  due 
process  of  law ;  nor  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the 
law."  As  to  said  ordinance  being  class  legis- 
lation, it  applies  to  all  dealers  in  Intoxicating 
liquors,  and  applies  equally  to  all  of  that 
class.  That  classification  is  natural,  practi- 
cal, and  reasonable,  and  where  the  classifica- 
tion is  natural,  practical,  and  reasonable,  the 
uniform  holding  of  the  Supreme  Court  of  the 
United  States  and  of  the  several  state  Supreme 
Courts  is  that  such  classification  is  valid  and 
constitutional.  Magoun  v.  Illinois  T.  &  S. 
Bank,  170  U.  S.  283, 18  Sup.  Ct.  594.  42  L.  Ed. 
1037.  The  court  In  that  case  held  that  tbe 
state  may  distinguish,  select,  and  classify 
objects  of  legislation,  and  necessarily  tbe 
power  must  have  a  wide  range  of  discretion. 
If  the  classification  Is  practical,  that  is  suffi- 
cient, and  It  is  not  reversible  unless  palpably 
arbitrary.  Orient  Ins.  Co.  v.  Daggs,  172  U. 
S.  557,  19  Sup.  Ct  281,  43  U  Ed.  552.  As 
the  provisions  of  said  ordinance  apply  equal- 
ly to  all  liquor  dealers,  it  does  not  discrim- 
inate, is  a  proper  classification,  and  does  not 
come  within  tbe  term  "class  legislation."  It 
is  contended  that  wholesale  dealers  should 
not  be  classed  with  retail  dealers,  but  no  val- 
id reason  is  advanced  for  excepting  them 
from  tbe  provisions  of  said  ordinance,  as  the 
charter  of  Bbise  City  authorized  the  regula- 
tion of  wholesale,  as  well  as  retail,  dealers. 
In  Mugler  v.  Kansas,  123  U.  S.  623.  8  Sup. 
Ct  273,  31  U  Ed.  205,  it  was  held  that  legls- 
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latlon  by  ■  state  problbltlnK  tbe  mairafactura 
of  Intoxicating  liquors  witbln  Bnch  state,  to 
b«  tbere  sold  for  general  use  as  a  beverage, 
does  not  Infringe  any  right,  privilege,  or  Im- 
manlty  secured  by  the  Constitution  of  the 
United  States.  If  a  total  prohibition  of  the 
manufacture  and  sale  of  Intoxicating  liquors 
does  not  Infringe  any  right,  privilege,  or  Im- 
munity secured  to  the  citizen  by  the  Constitu- 
tion, certainly  a  prohibition  of  the  sale  of 
such  liquors  for  6  hours  out  of  24  hours 
would  not  Infringe  such  right,  privilege,  or 
immunity. 

The  council  of  Boise  City  Is  empowered 
onder  the  provisions  of  Its  charter,  granted 
by  the  state  Legislature,  to  r^nilate  the  sale 
of  Intoxicating  liquors  within  Boise  Cltyi 
and  tbe  provisions  of  said  ordinance  are  not 
unreasonable,  nor  do  they  Impinge  upon 
the  right,  privilege,  or  immunity  of  any 
dtlzen.  In  Mugler  ▼.  Kansas,  supra,  it  was 
held  that  it  belonged  to  the  legislative  de-' 
partment  to  exert  what  Is  known  as  tbe 
police  powers  of  the  state,  and  to  determine 
primarily  what  measures  are  appropriate 
or  needful  for  the  protection  of  the  public 
morals,  the  public  health,  or  the  public 
safety,  subject,  however,  to  the  power  of  the 
courts  to  adjudge  whether  any  particular 
law  is  an  invasion  of  a  right  secured  by  the 
Constitution,  and  also  holds  that  the  Legis- 
lature did  not  Interfere  with  nor  Impair 
any  one's  constitutional  rights  of  liberty  or 
of  property  by  the  enactment  of  said  prohi- 
bition law.  Yet  It  may  determine  that  the 
manufacture  and  sale  of  Intoxicating  drinics 
for  general  or  individual  use  as  a  beverage 
are  or  may  become  hurtful  to  society,  and 
constitute,  therefore,  a  business  in  which 
no  one  may  lawfully  engage  But  in  the 
state  of  Idaho  tbe  manufacture  and  sale  of 
Intoxicating  liquors  are  not  prohibited,  but 
the  legislative  department  has  tbe  authority 
to  regulate  Its  manufacture  and  sale.  Tbe 
provisloDS  of  said  fourteenth  amendment  of 
the  Constitution  of  tbe  United  States  does 
not  talce  from  the  states  the  power  to  enact 
reasonable  police  regulations,  and  does  not 
restrain  the  legislative  power  from  enacting 
laws  for  the  protection  of  the  safety,  health, 
or  morals  of  tbe  community.  Prohibition 
of  the  use  of  property  for  purposes  that  are 
declared  by  valid  legislation  to  be  injurious 
to  the  health,  morals,  or  safety  of  the  com- 
munity cannot  In  any  just  sense  be  deemed 
a  talcing  or  an  appropriation  of  the  property 
for  public  benefit  or  without  due  process 
of  law.  The  above  principles  are  amply  sup- 
ported by  reason  and  by  a  long  line  of  de- 
cisions. The  business  of  manufacturing  and 
selling  Intoxicating  liquors  is  one  that  history 
and  experience  show  requires  legislative  re- 
straint and  supervision,  and  even  after  the 
manufacturers  have  erected  large  plants  tor 
the  manufactory  of  such  liquors  In  any  state 
the  Legislature  of  such  state  may  enact  a 
pruhlblUou  law  and  make  It  unlawful  to 


manufacture  such  Uqnors,  aa  was  held  In  tbe 
case  of  Mugler  v.  Kansas,  supra. 

It  was  held  in  Crowley  v.  Christenson,  137 
U.  S.  86,  U  Sup.  Ct  13,  84  L.  Bd.  620,  that 
"there  is  no  Inherent  right  in  the  citizen 
to  sell  intoxicating  liquors  by  retail.  It  is 
not  a  privilege  of  a  cltiisen  of  tbe  state  or 
of  a  citizen  of  the  United  States.  It  may 
be  entirely  prohibited  by  state  legislation 
or  be  permitted  under  such  conditions  as  will 
limit  the  evils.  The  possession  and  enjoy- 
ment of  all  such  rights  are  subject  to  such 
reasonable  conditions  as  may  be  determined 
by  tbe  governing  authority  of  the  country 
essential  to  the  safety,  health,  peace,  good 
order,  and  morals  of  the  community."  In 
that  case  it  is  recognised  and  also  is  a  well- 
known  fact  in  history  that  much  evil  results 
from  tbe  sale  of  Intoxicating  liquors.  Liquor 
dealers  are  not  permitted  to  engage  in  that 
avocation  without  first  obtaining  Ucenses 
therefor,  and  such  licensee  are  always 
Issued  with  the  understanding  that  the 
granting  power  may  reasonably  regulate 
such  a  business.  That  business  is  iool^ed 
upon  very  differently  from  the  ordinary  avoca- 
tions of  life.  It  was  said  in  Adams  v.  Cronin 
(Cola  Sup.)  69  Pac.  694,  63  L.  R.  A.  67,  that 
"these  restraints  are  not  like  such  as  restrict 
the  ordinary  avocations  of  life,  which  ad- 
vance human  happiness,  or  trade  and  com- 
merce— that  neither  produce  immorality,  suf- 
fering, nor  want  This  business  Is,  on  prin- 
ciple, within  the  i>oiice  power  of  the  state, 
and  restrictions  which  may  rightfully  be 
imposed  upon  it  might  be  obnoxious  as  an 
Illegal  restraint  of  trade  when  applied  to 
other  pursuits.  That  the  right  to  sell 
liquor  is  not  an  Inherent  right  of  the  citizen 
of  the  United  States  is  beyond  cavil.  That 
plaintiff  has  not  been  deprived  of  any  proper- 
ty or  civil  right  without  due  process  of  law 
or  denied  any  privilege  belonging  to  a  citizen 
of  the  United  States,  is  equally  clear."  See, 
also,  Sehwuchow  v.  City  of  Chicago,  68  IlL 
444;  Ex  parte  Chrlstensen  (Cal.)  24  Pac.  747. 
The  business  of  selling  intoxicating  liquors 
Is  not  considered  as  of  equal  dignity,  respect-, 
ability,  and  necessity  as  that  of  the  grocery, 
dry  goods,  or  clothing  business,  or  many 
other  occupations  that  might  be  mentioned, 
and  from  time  immemorial  Its  prohibition 
or  regulation  has  been  held  to  be  within 
legislative  power  under  what  Is  known  as 
police  power.  The  case  of  State  v.  Nelson 
(Idaho)  79  Pac.  79,  67  L.  R.  A.  808,  Is  not  In 
point  in  this  case.  The  ordinance  under  con- 
sideration In  that  case  prohibited  the  wife  or 
mother  of  a  recreant  husband  or  wayward 
son  from  going  into  the  saloon  In  search  of 
such  husband  or  son.  This  court  there  held 
that  that  provision  was  unreasonable,  arbi- 
trary, and  oppressive.  It  Is  contended  that 
the  ordinance  under  'considern"-'n  prohibits, 
and  does  not  regulate  nor  restrain.  There 
Is  nothing  in  that  contention.  Under  the  de- 
cision of  this  court  In  St  Anthony  v.  Brandon. 
77  Pac;  822^  tbe  court  there  made  some  ob* 
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serratioTUi  on  tbe  meaning  of  the  worda 
-regulate"  abd  "license."  While  It  Is  trne 
the  ordinance  under  consideration  prohibits 
the  conduct  of  the  bnslness  therein  referred 
to  during  certain  hours.  It  is  a  regulation  of 
that  business,  and  not  a  prohibition  of  It. 
It  was  said  by  the  court  In  Re  Charge  to 
Grand  Jury  (C.  C.)  62  Fed.  828,  that,  "to 
prohibit  limit,  confine,  or  abridge  a  thing, 
the  restraint  may  be  permanent  or  temporary. 
It  may  be  intended  to  prohibit,  limit,  or 
abridge  for  all  time  or  for  a  day  only." 
Restraint  does  not  contemplate  an  absolute 
destruction  of  business,  but  rather  places 
it  within  certain  bounds.  The  ordinance 
mider  consideration  Is  simply  a  regulation 
and  a  restraint,  but  not  a  prohibition. 

It  Is  next  contended  that  said  ordinance 
is  defective  In  form.  There  is  nothing  In 
this  contention,  as  its  objects  and  purposes 
are  clearly  shown  from  the  language  used 
tberein. 

It  is  also  contended  that  the  title  to  said 
ordinance  does  not  express  the  object  or  pur- 
pose of  the  ordinance.  Said  title  is  as 
fk)IIow8:  "An  ordinance  regulating  tbe 
hours  In  which  intoxicating  liquors  shall  be 
sold  in  Boise  City,  and  for  Sunday  closing, 
and  providing  for  a  penalty  for  the  sale 
thereof  during  prohibited  hoars."  Tbe  ob- 
ject and  purpose  of  the  title  is  to  show  the 
gornral  character  of  tbe  ordinance,  so  that 
any  one  may  not  be  misled  thereby.  It  is 
well  settled  that  matters  of  detail  need  not 
be  specified  In  the  title,  nor  it  need  not 
catalogue  all  of  the  powers  Intended  to  be 
bestowed.  McQuillln  on  Municipal  Ordi- 
nances, $  141;  St  Anthony  v.  Brandon 
adabo)  77  Pac  332;  Pioneer  Irr.  Dist  v. 
Bradley,  8  Idaho,  810,  68  Pac.  295,  101  Am. 
St  Rep.  201;  State  v.  Coffin  (Idaho)  74  Paa 
962.    Tbe  title  is  sufficient 

Tbe  judgment  of  the  lower  court  Is  affirmed, 
with  costs  in  favor  of  respondent 


STOCKSIiAGBR,    a    J, 
J,,  concur. 


and    AILSHIB, 


(U  Idaho,  707) 
BAAF  T.  ETATE  BOARD  OF  MEDICAIi 
EXAMINERS. 

(Supreme  Ooort  of  Idaho.    Jan.  20.  1906.) 

1.  Phtsicians  and  StTnaEONS  —  Board  of 
Medicai.  Examiners— Powers  Quasi  Judi- 
ciAir— Applicants  fob  Examination. 

Under  act  approved  March  3.  1899  (Sess. 
Laws  1899,  p.  345)  icnown  as  the  "State  Mfidical 
Law,"  the  state  board  of  medical  examiners, 
in  the  examination  of  applicants  for  a  license  to 
practice  medicine  and  aurgery,  are  required  to 
exercise  jud^ent  and  discretion  in  granting  or 
refusing  a  license  to  such  applicant,  and  in  so 
doing  exercises  quasi  judicial  functions. 

2.  Sake— Review  op  Decision— Cbrtiorabi. 

The  state  medical  law  contains  no  provi- 
sion granting  tbe  right  of  appeal  from  tbe 
action  of  the  board  of  examiners  in  refusing  a 
license  to  an  applicant  but,  by  the  terms  of  sec- 
tion 9  of  the  act  (Sess.  I^ws  1809,  p.  .348).  it 
k  provided  that  tlie  action  of  tbe  board  in  C9- 


fusing  to  grant  a  license  under  the  pfovistons 

thereof  may  be  reviewed  by  the  district  court 

on  certiorari,  provided  proceedings  therefor  be 

instituted  within  10  days  after  notice  of  such 

refusal. 

8.  SAifB— Scope  oir  Review. 

By  conferring  tbe  right  to  have  the  action 
of  the  board  in  refusing  to  grant  a  license  re-  • 
viewed,  as  provided  in  section  9  of  the  act  (Sess. 
I^ws  1899,  p.  348).  the  Legislature  have  m- 
dicated  an  intention  to  limit  and  confine  tbe  au- 
thority and  jurisdiction  of  tbe  courts  in  con- 
sidering the  action  of  the  board  to  the  procedure 
and  scope  of  investigation  and  inquiry  usually 
and  ordinarily  pursued  and  exercised  by  the 
courts  in  the  issuance  and  consideration  of  writs 
of  review. 

4.  Same  —  ExAinNATios  rev  License  — Re- 
view .BT  Courts. 

The  Legislature  have  protided  for  a  board 
of  experts  learned  in  medicine  end  surgery  for 
the  purpose  of  examining  applicants  for  license 
to  practice  within  this  state,  and  the  language 
of  the  medical  act  and  the  purposes  and  object) 
thereof  preclude  any  inference  that  the  Legisla- 
ture ever  intended  that  a  disappointed  applicant 
might  apply  to  the  court  and  there  have  bis  an- 
svi-ers  re-examined,  marlced,  graded,  and  passed 
npon  as  to  their  correctness  by  the  court. 
6.   SAtlE. 

The  courts  are  open  to  compel  action  by 
the  state  l>oard'  of  medical  examiners  v\'ben  they 
fail  or  refuse  to  act,  and  to  review  v'heir  au- 
thority where  they  have  assumed  to  exercise 
powers  not  conferred;  but. the  courts  vriii  not 
review  and  re-examine  matters  in  which  tbe 
board  is  called  upon  to  exercise  judgmen<;  and 
discretion  and  perform  quasi  judicial  functions 
in  reference  thereto. 
(Syllabus  by  tbe  Court) 

Appeal  from  District  Court  Blaine  Cotmty? 
Littleton  Price,  Judge. 

Proceedings  by  J.  J.  Rnaf  against  the  state 
board  of  medical  examiners  to  review  a  deter- 
mination of  tbe  board  refusing  to  grant  plain- 
tiff a  license.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

P.  M.  Bruner  and  Sullivan  &  Sullivan,  for 
appellant  Franli  Martin  and  McFadden  ft 
Brodhead,  for  respondents. 

AILSHIE,  J.  The  plaintiff,  J.  J.  Raaf,  ap- 
plied to  tbe  state  boaru  of  medical  examiners 
on  October  1,  1904,  for  a  license  to  practice 
medicine  and  surgery  under  the  laws  of  this 
state,  and  on  the  4th  and  5tb  days  of  October 
took  tbe  examination  as  provided  by  law. 
On  the  2Gth  day  of  October  be  was  notified  by 
the  board  that  be  had  failed  to  pass  tlie  exam- 
ination for  tbe  reason  that  be  had  only 
answered  55.7  per  cent,  of  tbe  questions  sut>- 
mitted  to  him.  Thereafter,  and  within  10 
days  after  receiving  notice,  the  appellant  filed 
bis  complaint  in  tbe  district  court  in  and  for 
Blaine  county,  setting  forth  that  he  was  a 
graduate  from  a  regularly  chartered  and  rep- 
utable medical  college  in  good  standing,  and 
that  be  was  a  citizen  of  the  United  States 
and  of  tbe  state  of  Idaho,  resident  within  the 
county  of  Blaine,  and  that  be  bad  regularly 
made  application  to  tbe  board  for  examina- 
tion, and  bad  thereafter  taken'  tbe  examina- 
tion. The  real  cause  of  bis  complaint 
against  the  board,  and,  in  fact ,  the  ground 
upon  which    be    seeks  relief,  is  set  fortb 
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in  paragraph  6  of  his  complaint,  and  Is 
as  follows:  "That  on  account  of  mistakes, 
oversight,  misplacement  of  papers,  inadver- 
tence, accident  or  some  wrongful  mishap  or 
cause  unintentional  or  otherwise,  the  said 
boara  did  not  deal  with.  Judge  of  and  decide 
concerning  his  answers  to  said  questions  sub- 
mitted and  his  examination  as  It  dealt  with. 
Judged  of  and  decided  concerning  the  answers 
and  examinations  of  other  applicants  so  then 
,  examined,  and  did  not  deal  with.  Judge  of  and 
decide  concerning  his  said  answers  and  exam- 
ination by  same  standard  as  used  concern- 
ing the  work  of  the  other  applicants  and  did 
not  for  his  work  adopt  the  reasonable  and 
true  standard  or  a  Just  standard,  but  wrong- 
fully and  in  manner  above  stated,  or  In  some 
other  unjust  and  wrongful  manner  applied  to 
his  work,  answers  and  examination,  a  more  rig- 
Id  and  exacting  standard,  with  no  such  lenien- 
cy as  adopted  toward  the  work  of  the  other  ap- 
plicants then  examined  and  with  no  Just  de- 
gree of  leniency  and  with  no  proper  regard  to 
the  nature  of  the  questions,  the  time  required 
and  the  reasonable,  as  to  be  expected,  correct- 
ness of  his  answers.  Nor  did  said  board  give 
to  plaintiff  such  standing,  grade  and  marking 
as  was  right.  Just  and  reasonable  from  the 
character  of  the  questions  and  answers  made 
by  plaintiff  and  gave  plaintiff  an  average  of 
but  55.7  per  cent,  when  plaintiff,  under  the 
standard  adopted  for  said  examination  and 
used  for  the  work  of  other  applicants,  was  en- 
titled to  an  average  and  grade  of  over  75  per 
cent  and  to  bis  license;  that  said  rating 
of  plaintiff  was  erroneous  and  was  unjust 
to  plaintiff  and  was  not  made  on  equal  basis 
with  rating  of  the  other  applicants  and  was 
too  low  by  more  than  20  per  cent." 
•  The  defendant  board  answered  denying  the 
allegations  of  the  complaint.  On  the  trial 
of  the  case  the  plaintiff  In  the  lower  court 
Introduced  a  number  of  exhibits  containing 
the  questions  and  answers  of  four  of  the 
applicants  (including  himself)  who  were  ex- 
amined at  the  same  time  and  used  the  same 
list  of  questions  as  the  plaintiff,  showing  the 
questions  propounded  to  the  applicants  and 
the  answers  given  thereto  by  each  applicant 
and  the  markings  or  gradings  given  thereon 
by  the  board  on  the  various  subjects,  and 
also  showing  what  purported  to  be  authori- 
tative text-book  answers  to  the  several  ques- 
tions. The  court  also  bad  before  it  the 
full  list  of  questions  and  answers,  together 
with  the  gradings  or  markings  allowed  and 
made  by  the  board  for  the  entire  class 
ot  21  applicants.  After  the  hearing  and 
examination  of  these  various  questions  and 
answers  and  comparison  with  the  purported 
text-book  answers,  the  trial  court  made  and 
rendered  his  decision,  wherein  be  found  that 
the  markings  and  gradings  as  given  the  ap- 
plicant by  the  board  made  a  general  average 
of  66.3  per  cent  of  correct  answers.  The 
court  appears  to  have  reexamined  all  the 
answers  given  by  the  plaintiff  and  re-marked 
and  re-graded  him  on. all  the  various  branch- 


es, and  from  such  re-rating,  re-marking,  and 
re-grading,  the  court  concluded  that  the  plain- 
tiff was  entitled  to  a  rating  of  69  i>er  cent 
The  court,  however,  makes  the  following  fur- 
ther finding:  "But  the  court  further  finds 
that  on  the  subject  of  pathology  the  questions 
were  of  such  a  nature  as  to  demand  the 
knowledge  of  specialists,  and  were  there- 
fore not  of  the  character  contemplated  by 
the  statute.  The  court  therefore  rejects  this 
branch  in  ascertaining  plaintiff's  average. 
On  discarding  this  branch,  plaintiff's  stand- 
ing Is  73.48  per  cent,  which  is  less  than  the 
percentage  required  by  statute."  The  court 
thereupon  concludes  as  a  matter  of  law 
"that  plaintiff  did  not  pass  said  examination 
and  is  not  entitled  to  practice  medicine  in 
the  state  of  Idaho."  After  the  findings  and 
conclusions  were  made  the  following  Judg- 
ment was  entered:  "It  is  therefore  ordered, 
adjudged,  and  decreed,  that  the  action  of 
said  l>oard  be  affirmed,  and  that  it  be  fur- 
ther ordered  and  adjudged  that  plaintiff  is 
not  entitled  to  practice  medicine  and  surgery 
within  the  state  of  Idaho." 

The  errors  assigned  by  the  appellant  In 
this  court  are  all  directed  to  the  action  of 
the  trial  court  in  finding  that  appellant  was 
entitled  to  certain  ratings  or'  gradings  in  the 
various  branches  in  which  he  was  examined. 
It  is  the  appellant's  contention  that  the 
grades  allowed  are  too  low  and  below  that 
to  which  he  was  rightfully  entitled.  The  re- 
spondent, the  medical  board,  contends,  upon 
the  very  threshold  of  this  case,  that  the 
trial  court  had  no  Jurisdiction  to  review  and 
re-examine  the  answers  given  by  the  ap- 
plicant and  to  re-grade  and  re-rate  him  there- 
on. The  board  contends  that  the  matter 
of  examining  an  applicant  with  a  view  to 
granting  him  a  license  to  practice  medicine 
and  surgery  within  this  state  has  been  by 
the  Legislature  referred  to  a  board  composed 
of  persons  learned  in  the  profession,  and  for 
that  reason  specially  fitted  and  qualified  to 
examine  and  ascertain  the  qualifications  and 
fitness  of  applicants  to  practice  that  profes- 
sion in 'this  state.  The  board  contends  that 
its  determination  as  to  the  moral  standing, 
qualifications,  and  fitness  of  an  applicant  to 
entitle  him  to  a  license  is  final  abd  not  sub- 
ject to  reconsideration  and  re-examination 
or  review  by  the  courts. 

It  becomes  necessary  for  us  to  first  deter- 
mine the  question  of  Jurisdiction,  and,  if  we 
should  conclude  that  the  position  taken  by 
counsel  for  the  respondent  Is  correct,  the 
Inquiry  In  this  case  would  be  concluded.  The 
act  of  March  3,  1899,  known  as  the  "State 
Medical  Law"  (Sess.  Laws  1889,  p.  345), 
provides  for  a  board  of  six  members,  each 
of  whom  shall  be  graduates  of  reputable  medi- 
cal colleges  or  universities  in  good  standing, 
and  learned  and  skilled  in  the  theory  and 
practice  of  medicine  and  surgery.  Section  3 
(page  346)  of  the  act  authorizes  each  mem- 
ber of  the  board  to  administer  oaths,  and 
provides  that  "the  board  shall  have  authority 
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to  take  testimony  whenever  the  same  Is  neces- 
sary In  any  manner  relating  to  its  official 
acts  or  duties."  Section  6  (page  347)  au- 
thorizes and  directs  the  board  to  examine 
all  applicants  who  were  not  legally  engaged 
in  the  practice  of  medicine  In  this  state  at 
the  time  of  the  passage  of  the  act  Before 
an  applicant  is  entitled  to  take  the  examina- 
tion be  must  show  that  he  is  the  rightful 
bolder  of  a  diploma  which  has  been  Issued 
by  a  "reputable  college  of  medicine  in  good 
standing."  It  requires  that  "all  applicants 
shall  be  examined  in  the  applied  branches 
of  the  theory  and  practice  of  medicine  and 
surgery  or  either  of  them,  as  those  branches 
are  taught  in  the  reputable  chartered  schools 
of  the  system  of  medicine  to  which  the  appli- 
cant belongs  and  which  the  applicant  Intends 
to  practice,  and  such  examination  shall  in 
all  cases  Include  anatomy,  physiology,  pa- 
thology, diagnosis,  hygiene,  chemistry,  histolo- 
gy and  toxicology,"  and  that  "the  board  shall 
cause  the  examination  to  be  scientific  and 
practical  and  sufficiently  thorough  to  test  the 
applicant's  fitness  to  practice  medicine  and 
surgery  or  either  of  them  and  if  the  applicant 
correctly  answer  at  least  75  per  cent  of  all 
the  questions  submitted,  said  board  shall 
grant  the  applicant  a  license  to  practice  medi- 
cine and  surgery  in  this  state.  Evefy  appli- 
cant for  license  under  any  of  the  provisions 
of  this  act,  must  furnish  sufficient  evidence 
to  the  board  that  they  are  of  good  moral 
character."  The  only  mention  made  in  the 
act  of  the  right  of  the  defeated  applicant  to 
resort  to  the  courts  is  found  in  section  9 
(page  348),  and  is  as  follows:  "In  case  the 
board  refuse  to  grant  a  license  to  practice 
under  this  act,  the  applicant  shall  have  the 
right  to  have  the  action  of  the  board  refusing 
such  license  reviewed  by  the  district  court 
in  and  for  the  county  In  which  the  meeting 
at  which  the  license  was  refused  was  held, 
or  such  other  county  as  may  be  agreed  upon ; 
provided,  proceedings  for  such  review  be  in- 
stituted within  ten  days  after  notice  of  such 
refusal  upon  the  applicant."  This  language 
indicates  an  intention  on  the  part  of  the 
Legislature  to  limit  and  confine  the  authority 
and  Jurisdiction  of  the  courts  in  considering 
the  action  of  the  board  In  refusing  to  grant 
a  license  to  the  procedure  and  scope  of  in- 
vestigation and  inquiry  usually  pursued  and 
exercised  by  the  courts  in  the  Issuance  and 
consideration  of  writs  of  review.  The  con- 
text of  the  act  Its  purpose  and  object,  re- 
inforce this  conclusion.  It  is  clear  that  it 
does  not  confer  the  right  of  appeal  from  their 
action.  The  Legislature  had  in  view  the 
protection  of  the  health  of  the  people  of  the 
state,  and,  as  a  means  to  effect  that  end, 
detennioed  that  all  persons  thereafter  in- 
tending to  enter  the  practice  of  medicine  and 
surgery  should  be  examined  as  to  their  fitness, 
teaming,  and  qualification^  by  a  board  of  ex- 
perts  learned  In  the  science  and  art  of  that 
particular  profession.  Is  it  at  all  probable 
that  the  Legislature  ever  Intended  that  a 


disapi>ointed  applicant  might  apply  to  the 
court  and  there  have  his  answers  re-examin- 
ed and  passed  upon  by  one,  unlearned  per- 
haps in  a  single  one  of  the  branches  of  this 
science?  Courts  are  neither  require!  nor 
expected  to  be  experts  in  therapeutics,  gyne- 
cology, toxicology,  diagnosis,  etc.,  and  for 
them  to  undertake  to  examine  and  grade 
physicians  on  such  branches  would  be  an  un- 
warranted assumption  of  Jurisdiction.  The 
layman,  wandering  among  the  puzzling  mazes 
of  materia  medica  and  the  speculative  be- 
wilderments of  pathology,  might  with  equal 
assurance  and  conscientiousness  grade  an  ap- 
plicant who  tiad  correctly  answered  all  the 
questions  at  10  per  cent  and  one  who  had 
correctly  answered  none  at  100  per  cent 
But  appellant  contends  that,  since  he  intro- 
duced in  evidence  what  he  claims  are  cor- 
rect text-book  answers  to  the  questions,  the 
court  can  have  a  standard  by  which  to  ex- 
amine and  grade  answers,  l^ls  would  hold 
good  so  long  as  the  answers  of  the  applicant 
might  be  in  the  same  language  as  the  answers 
which  are  shown  to  be  correct,  but  the 
moment  the  applicant's  answer  branches  out 
into  different  language,  and  his  own  mode 
of  expression,  a  court  not  proficient  in  the 
science  of  a  profession  characterized  by 
abundant  technical  language  and  phraseology, 
would  encounter  perplexities  and  difficulties 
unnumbered.  Confusion  and  difficulty  often 
arises  even  among  those  learned  in  a  given 
science  in  determining  the  exact  point  at 
which  a  change  in  language  and  mode  of  ex- 
pression, originally  correct,  passes  beyond 
the  realm  of  accuracy  and  enters  the  domain 
of  the  false  and  incorrect.  If  this  be  true 
as  to  those  qualified  on  the  subject,  bow 
much  greater  the  embarrassment  must  be  to 
those  unlearned  on  the  subject 

In  People  v.  Hasbrouck,  39  Pac.  918,  the 
Supreme  Court  of  Utah,  in  the  course  of  its 
discnsslon  of  the  powers  and  duties  of  a  board 
of  medical  examiners  and  the  right  of  the 
court  to  review  its  action,  said:  "It  would 
be  absurd  to  contend  that  the  courts  must  be 
converted  into  boards  of  medical  examiners 
to  ascertain  and  decide  whether  an  Individ- 
ual possesses  such  technical  knowledge  or 
such  iporal  character  that  he  may  be  per- 
mitted to  practice  medicine  with  safety  to 
the  public,  or  whether  the  Institution  from 
which  be  holds  a  diploma  Is  a  'respectable 
medical  college,'  or,  on  the  other  hand,  a 
fraud  or  an  institution  whose  instruction  Is 
unfit  to  properly  and  decently  prepare  its 
graduates  for  practice.  The  determination 
of  these  and  kindred  questions  relating  to 
the  fitness  of  an  individual  to  carry  on '  an 
occupation  requiring  for  its  safe  and  proper 
conduct  a  person  of  decent  moral  character, 
or  to  engage  in  an  occupation  requiring 
special  knowledge,  care,  and  prudence,  such 
as  that  of  a  pilot  or  many  others  which  may 
be  mentioned,  Including,  of  course,  the 
practice  of  the  professions  of  law  and  medi- 
cine, may  constitutionally  be,  and  is  very 


Digitized  by 


Google 


36 


84  PACIFIC  RE3PORTBR. 


adalio 


properly,  devolved  everywhere  upon  boards 
0(  Inspection  composed  of  experts  In  the 
particular  occupation  In  qnestion."  It  Is 
proper  to  observe  here  that  the  medical  law 
of  Utah,  under  which  People  v.  Hasbrouck 
was  decided,  contains  no  provision  authoriz- 
ing resort  to  the  courts  for  relief  either  by 
way  of  appeal  or  writ  of  review  and  In  that 
particular  differs  from  section  9  of  our  law. 
There  the  only  remedy  was  by  review.  Un- 
der our  law  as  we  view  It,  the  Legislature 
Intended  to  set  at  rest  the  question  of  the 
remedy. by  specifically  limiting  It  to  the  writ 
of  review. 

In  answer  to  the  contention  made  by  the 
board  that  the  Inquiry  Is  limited  to  the 
authority  of  the  board  to  act  In  the  partic- 
ular manner  it  has  acted,  appellant  urges 
that  the  medical  board  exercises  purely  min- 
isterial functions  and  Is  not  vested  with  any 
discretionary  or  judicial  power,  and  that  the 
writ  of  review  will  only  lie  to  review  the  ex- 
cessive jurisdiction  assumed  by  a  board  or 
tribunal  which  exercises  judicial  functions. 
A  careful  examination  of  the  powers  and 
authority  granted  the  board  will  at  once  dis- 
close the  fact  that  It  Is  called  upon  to  exer- 
cise judgment  and  discretion  in  every  in- 
stance where  an  application  is  made  for  a  li- 
cense'on  examination.  It  Is  the  duty  of  the 
board  first  to  determine  whether  or  not  the 
applicant  Is  the  bona  fide  holder  ot  a  diploma 
issued  from  a  reputable  medical  college  in 
good  standing.  .  It  Is  their  duty  to  determine 
whether  or  not  the  applicant  is  a  person  of 
good  moral  character.  It  is  also  their  duty 
to  examine  his  answers  to  the  questions  pro- 
pounded and  determine  whether  or  not  he 
has  "correctly  answered  at  least  seventy-five 
per  cent  of  all  the  questions  submitted"  to 
him.  These  are  questions  of  fact  to  be  deter- 
mined by  the  board.  There  are  no  set,  fixed, 
or  inviolable  rules  by  which  such  a  board 
must  determine  whether  a  question  has  been 
answered  correctly  or  Incorrectly.  Knowl- 
edge must  be  brought  to  bear  and  judgment 
must  be  exercised.  The  science  of  medicine 
is  not  such  an  exact  and  immutable  science 
but  that  those  who  are  eminent  and  learned 
in  the  profession  often  differ  in  a  diagnosis 
or  as  to  what  would  be  an  absolutely  correct 
answer  to  a  given  question.  It  is  a  progres- 
sive science.  This  Is  one  of  the  chief  consid- 
erations for  requiring  such  examinations  to 
be  conducted  by  those  who  are  proficient  and 
learned  in  the  profession.  The  powers  and 
authority  to  be  exercised  by  various  boards 
of  this  character  has  been  frequently  consid- 
ered by  the  courts,  and  It  has  been  generally 
held  that  they  exercise  discretionary  and 
quasi  judicial  functions.  In  People  v.  Den- 
tal EJxamlners,  110  111.  180,  the  court  said: 
"Whether  a  college  be  reputable  or  not.  Is 
not  a  legal  question,  but  a  question  of  fact. 
So,  also,  are  the  requirements  in  regard  to 
the  annual  delivery  of  full  courses  of  lectures 
and  Instruction.    These  questions  of  fact  are, 


by  the  act,  submitted  to  the  decision  of  the 
board — not  in  so  many  words,  but  by  the 
plainest  and  most  necessary  implication. 
Their  action  Is  to  be  predicated  upon  the  ex- 
istence of  the  requisite  facts,  and  no  other 
tribunal  is  authorized  to  investigate  them, 
and,  of  necessity,  therefore  they  must  do  so. 
The  act  of  ascertaining  and  determining 
what  are  the  facts  is  in  its  nature  judicial. 
It  Involves  Investigation,  judgment,  and  dis- 
cretion." In  Williams  v.  Dental  Examiners, 
93  Tenn.  620,  27  S.  W.  1021,  Mr.  Justice 
Wilkes,  in  discussing  the  character  of  the 
duties  devolving  upon  a  board  of  dental  ex- 
aminers, said:  "In  performing  their  duties 
the  board  is  exercising  a  quasi  judicial  func- 
tion, and,  so  long  as  it  does  not  act  arbitrar- 
ily and  Illegally,  Its  determination  cannot 
be  coerced  by  the  courts  through  writs  of 
mandamus  so  far  as  they  involve  the  exercise 
of  their  discretion."  To  the  same  effect,  see 
State  V.  Gregory,  83  Mo.  123,  53  Am.  Rep.  505; 
State  V.  Hathaway,  115  Mo.  36,  21  S.  W. 
1081;  Iowa  Eclectic  Medical  College  Ass'n 
^.  Schrader  (Iowa)  55  N.  W.  24,  20  L.  R.  A. 
355;  Keller  v.  Hewitt,  109  Cal.  146,  41  Paa 
871 ;  Van  Vleck  v.  Board  of  Dental  Exami- 
ners (Cal.)  48  Pac.  223,  44  L.  R.  035; 
State  V.  Board  of  Health  of  Hudson  County 
(N.  J.  Sup.)  22  Atl.  226. 

If  the  board  should  fail  to  act  when  it  Is 
their  duty  to  act,  the  courts  are  open  to  en- 
force action.  If  they  act  without  jurisdic- 
tion, the  courts  are  open  to  inquire  Into 
and  review  the  authority  they  have  assumed 
to  exercise.  The  court  cannot,  however,  un- 
der our  medical  law,  be  converted  into  a 
board  for  the  examination- of  applicants  for 
^  license  to  practice  medicine  and  surgery. 
In  this  case  the  plaintiff,  irrespective  of  the 
result  of  his  examination,  asked  the  court 
to  enter  a  decree  that  he  "has  the  legal  right 
to  and  may  practice  medicine  and  surgery 
in  the  state  of  Idaho."  To  enter  such  a  de- 
cree would  be  In  violation  of  the  law,  for 
the  reason  that  section  11  (page  349),  of  the 
medical  law  makes  it  a  misdemeanor  to 
practice  medicine  and  surgery  within  this 
state  without  having  obtained  a  license  in 
the  manner  provided  in  the  act  The  license 
would.  In  any  event,  have  to  Issue  from  the 
board.  Questions  of  bias  or  prejudice  exist- 
ing in  the  mind  of  any  member  of  the  board 
against  an  applicant  or  of  Incompetency 
of  a  member  or  of  errors  and  mistakes  of 
judgment  or  unfairness  In  marking  and 
grading  an  applicant's  papers  are  matters 
that  may  be  properly  addressed  to  the  execu- 
tive authority  from  which  they  receive  their 
appointment  who  may  take  such  action 
thereon  as  the  best  interests  of  the  public 
demand. 

The  judgment  of  the  lower  court  In  deny- 
ing plaintiff  relief 'will  be  affirmed,  and  this 
affirmance  Is  placed  on  the  grounds  that  the 
courts  have  no  Jurisdiction  under  the  medi-' 
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cal  tew  to  examine  applicants  or  review  their 
answers  and  mark  and  grade  them  on  such 
answers;  such  action  being  tl>e  duty  of  tbe 
medical  board.  Costs  awarded  to  respond- 
ent 

STOCKSLAGER,  C.  J.,  concurs.    SULLI- 
VAN, J.,  expresses  no  opinion. 


(148  Cal.  728) 

GATES  V.  GREEN  et  al.  (L.  A.   1,739.) 
(Supreme  Court  of  California.    Feb.  21.  1906.) 

ConBTs  —  Transfer  of  Cause  to  District 
Court  of  Appeal— Gbounds—Sufficienct. 
The  reasons  advanced  in  a  motion  to  trans- 
fer a  cause  from  the  Supreme  Court  to  the  Dis- 
trict Court  of  Appeal,  based  on  the  necessity  of 
a  speedy  hearing  of  the  appeal  in  order  to  pre- 
sence the  rights  of  the  successful  party,  are 
material  only  on  the  question  whether  the  ap- 
peal should  be  advanced  for  hearing,  and  con- 
stitute no  ground  for  transfer. 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  County ;   Waldo  M.  York,  Judge. 

Action  by  W.  W.  Gates  against  G.  R.  Green 
and  otbers.  From  a  judgment  for  plaintiff, 
defendants  appeal.  On  motion  to  transfer 
cause  to  the  District  Court  of  Appeal. 
Denied. 

Will  D.  Gould  and  B.  C.  Oggel,  for  appel- 
lants. Flint  &  Barker,  Charles  Sburtliff,  and 
Baker  &  Bowen,  for  resiwndent 

PER  CURIAM.  This  is  a  motion  for  an 
order  transferring  the  above-entitled  cause 
from  this  conrt,  where  it  Is  now  regularly 
priding  on  appeal  from  a  judgment  and  an 
order  denying  a  motion  for  a  new  trial,  to 
the  District  Court  of  Appeal  of  tbe  Second 
District.  Tbe  grounds  of  the  motion  are 
stated  as  follows  In  tbe  notice  of  motion, 
viz.:  "Said  motion  will  be  made  on  tbe 
grounds  that,  on  account  of  tbe  character  of 
tbe  action  and  of  tbe  property  decreed  to 
be  sold  therein,  tbe  delay  necessary  for  a 
decision  In  this  court  would  cause  great  and 
irreparable  loss  and  injury  to  the  plaintiff 
and  respondent  herein;  that  a  speedy  hear- 
ing of  tbe  appeal  Is  necessary  In  order  to 
preserve  tbe  rights  of  said  plaintiff  and  re- 
spondent to  tbe  fruits  of  bis  judgment,  if 
tbe  same  be  affirmed;  and  that  tbe  appeal 
herein  is  frivolous  and  taken  for  the  pur- 
poses of  delay." 

The  case  is  one  which,  under  tbe  provisions 
of  tbe  Constitution  as  amended  in  1904, 
falls  witliin  the  appellate  jurisdiction  of 
this  court.  While  this  court  may,  on  its 
own  motion,  order  any  such  cause  pending 
here  to  be  transferred  to  a  District  Court 
of  Appeal,  such  orders  are  made  solely  for 
tbe  purpose  of  facilitating  the  business  of 
this  court,  with  a  view  to  so  utilize  all  of 
the  appellate  courts  as  to  speedily  enable 
those  courts,  working  with  this  court,  to 
clear  the  calendar  of  this  court  of  its  ac- 
comnlated  business,  and  considerations  of 
tbe  convenience  of  the  parties   to   or   the 


necessities  of  tbe  speedy  decision  in  any 
particular  case  play  no  part  in  tbe  matter 
of  such  assignments.  Such  reasons  as  are 
advanced  for  tbe  transfer  In  this  case  are 
material  only  upon  the  question  as  to  whether 
tbe  appeal  should  be  advanced  for  hearing 
in  whatever  court  It  may  be  pending,  and 
constitute  no  ground  for  an  order  of  trans- 
fer. 

The  motion  for  an  order  of  transfer  Is 
denied. 


a4$  Cal.  899) 
MATTHAI  V.  KENNEDY.   (S.  P.  4,43.5.) 
(Supreme  Onrt  of  California.    Feb.  12,  1906.) 

AppeaI/— Time  of  Taking.  , 

An  order  of  dismi-ssal  entered  on  the  min- 
utes of  the  conrt  as  expressly  provided  by  Code 
Civ.  Proc.  {  581.  is  in  effect  a  final  judgment, 
and  the  time  within  which  an  appeal  must  t>e 
taken  runs  from  that  date,  though  the  clerk 
entered  a  judgment  of  dismissal  at  a  subsequent 
date. 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  {  1S97.] 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;  P.  B.  Ogden,  Judge. 

Action  by  Louise  Mattbai  against  George 
E.  Kennedy,  administrator.  From  a  judg- 
ment of  dismissal,  plaintiff  appeals.  Dis- 
missed. 

Louise  Mattbai  and  Clara  S.  Foltz,  for  ap- 
pellant   Dudley  Kinsell,  for  respondent 

PER  CURIAM.  Pialntiers  action  was  dis- 
missed on  August  26,  1904,  an  order  to 
that  effect  being  entered  upon  the  minutes 
of  the  court  as  provided  by  section  581  of 
the  Code  of  Civil  Procedure.  Subsequently, 
upon  the  23d  day  of  February,  1905,  tbe  clerk 
entered  a  judgment  of  dismissal.  Plaintiff's 
appeal  was  taken  within  six  months  from  tbe 
last-named  date,  but  more  than  six  months 
from  the  entry  of  the  minute  order.  Defend- 
ant moves  to  dismiss  the  appeal  upon  this 
ground,  and  the  motion  must  be  granted. 
It  Is  well  settled  by  our  decisions  that  the 
entry  of  the  order  of  dismissal  in  the  minute 
book  of  tbe  court  being  declared  by  the 
statute  to  be  "effective  for  all  purposes,"  is 
in  its  nature  a  final  judgment,  and  from  the 
date  of  that  entry  the  time  witbin  which  an 
appeal  may  be  taken  begins  to  run.  Marks 
V.  Keenan,  140  Cal.  33,  73  Pac.  751;  Pacific 
Pav.  Co.  V.  VIzelicb,  141  Cal.  4,  74  Pac.  352; 
Swortflguer  v.  White,  141  (3aL  579,  76  Pac. 
172. 

As  this  appeal  was  not  taken  within  the 
time  limited  by  law.  It  must  be  dismissed; 
and  It  Is  so  ordered. 


aa  Cal.  <Et) 
In  re  WELLS'  ESTATE.    (S.  P.  4,475.) 
(Supreme  Court  of  California.    Feb.  9,  1906.) 
Appeal— Dismissal. 

Where  neither  at  the  time  of  filing  notice 
of  appeal  from  an  order  setting  apart  a  home- 
stead,  nor   thereafter,  did   appellant   file   usf 
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nndertakin^  on  appeal,  nor  made  any  appear- 
ance or  defense  at  the  hearing  of  a  motion  to 
dismiss  the  appeal,  with  notice  which  motion 
he  was  duly  serred,  appellees  were  entitled  to 
a  dismissal. 

(Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  8  2065;  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  3127.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

In  the  matter  of  the  estate  of  Asa  R.  Wells, 
deceased.  On  motion  to  dismiss  two  ap- 
peals from  an  order  setting  apart  a  home- 
stead.   Appeals  dismissed. 

Alexander  &  Oiiurcb  and  D.  E.  Alexander, 
for  appellants.  C.  H.  Wilson,  for  respon- 
dent.  ■ 

PER  CURIAM.  This  case  Is  before  us 
on  a  motion  of  Reba  E.  Wells  to  dismiss 
two  appeals  from  an  order  setting  apart  to 
her  a  homestead.  One  of  the  appeals  is 
by  Laura  M.  Wells,  Susie  B.  Wells,  and  Asa 
H.  Wells ;  and  the  other  by  William  W.  Wells. 
The  appellants  Laura  M.,  Susie  B.,  and  Asa 
H.  Wells  have  by  their  attorneys  executed 
and  filed  a  written  Instrument  withdrawing 
their  appeal  and  ask  this  court  to  dismiss 
the  same  without  costs.  As  to  the  appellant 
William  W.  Wells,  It  fully  appears  from 
the  record  that  he  filed  his  notice  of  appeal 
on  the  19th  day  of  October,  1905,  from  the 
order  setting  aside  the  homestead,  but  he 
did  not  at  the  time  of  the  notice  file,  and  he 
has  not  since  filed,  any  undertaking  on  ap- 
peal. He  was  duly  serred  with  notice  of  the 
hearing  of  this  present  motion  to  dismiss, 
and  made  no  appearance  or  defense  thereto. 
It  seems  clear  therefore  that  the  motion  to 
dismiss  the  two  appeals  should  be  granted. 
.  The  motion  to  dismiss  the  said  two  ap- 
peals Is  granted,  and  the  same  are  dismissed, 
but  without  costs  against  the  appellants 
Laura  M.  Wells,  Susie  B.  Wells,  and  Asa 
H.  Wells. 


(148  Cal.  622) 

SMITH  V.  DUBOST.    (L.  A.  1,331.) 
(Supreme  Court  of  California.    Feb.  3,   1906.) 

1.  Appeai.  and  Ebrob— Findings— Conclu- 
siveness. 

An  appellate  court  will  not  disturb  a  de- 
cision of  fact  based  upon  conflicting  evidence. 
[Ed.   Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  3935.] 

2.  TaiAii— Findings— ScTFiciEKCT. 

Where  the  matters  which  are  found  nec- 
essarily defeat  the  plaintiff's  right  of  recovery. 
It  Is  unnecessary  that  the  findings  should  dis- 
pose of  any  further  issues. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  {  941.] 

In  Bank.  Appeal  from  Superior  Court, 
San  Luis  Obispo  County;  E.  P.  Unaogst, 
Judge. 

Action,  by  Edwin  Smith  against  A.  A. 
Dubost.    From   a  Judgment   for   defendant. 


and  from  an  order  denying  a  motion  for  a 
new  trial,  plaintiff  appeals.    Afiirmed. 

F.  A  Dorn  and  Dom&  Green,  for  appellant 
McD.  R.'Venable  and  W.  H.  Spencer,  for 
respondent 

PER  CURIAM.  This  appeal  was  trans- 
ferred from  the  District  Court  of  Appeals 
for  the  Second  Appellate  District,  to  this 
court  for  disposition,  because  the  Justices 
of  the  District  Court  were  unable  to  concur 
in  a  Judgment  The  several  opinions — ma- 
jority and  minority — of  the  Justices  of  the 
District  Court  accompanied  the  transfer, 
as  the  law  requires  they  should.  An  exami- 
nation of  these  opinions,  under  the  record 
presented,  satisfies  us  that  the  views  ex- 
pressed on  the  merits  of  the  appeal  as  set 
forth  in  the  majority  opinion  are  correct 
That  opinion  is  as  follows: 

"This  action  was  brought  to  compel  an 
accounting  of  the  affairs  of  a  mining  part- 
nership alleged  to  exist  between  plaintiff 
and  defendant,  and  to  recover  damages  for 
false  and  fraudulent  representations  and 
concealment  touching  a  certain  quicksilver 
mine  situated  in  San  Luis  Obispo  county. 
The  defendant  had  Judgment  and  plaintiff 
appeals  therefrom,  and  from  an  order  deny- 
ing a  new  trial.  The  findings  are  to  the 
effect  (1)  that  therp  was  no  partnership  be- 
tween plaintiff  and  defendant;  (2)  that  de- 
fendant bought  the  mining  property  In  ques- 
tion from  plaintiff  for  a  good  conslderatldn 
without  fraud,  received  ^  deed  from  plain- 
tiff for  the  entire  property,  and  was  the  sole 
owner  thereof.  These  findings  fully  disposed 
of  the  case  as  made  by  the  pleadings.  If 
there  was  no  partnership  there  was  no  part- 
nership accounting  to  be  had.  If  there  was 
no  fraud  or  concealment  and  the  considera- 
tion for  the  transfer  was  good,  then  the  de- 
fendant' had  been  the  owner  of  the  entire 
property  for  more  than  three  years  before 
the  commencement  of  the  action ;  and,  hence, 
the  plaintiff  could  recover  nothing  on  the 
score  of  damages,  or  on  any  theory  that  the 
defendant  held  the  property  in  trust  for  him. 
The  further  finding  that  plalntlfTs  cause 
of  action  was  barred  by  the  statute  of  limita- 
tions seems  to  have  been  sustained  by  the 
evidence,  but  as  it  was  entirely  unnecessary 
to  the  support  of  the  Judgment,  In  view  of  the 
other  findings  already  referred  to,  we  need 
give  It  no  further  notice.  The  evidence  also 
supported  all  the  findings.  As  to  the  part- 
nership agreement,  plaintiff  testified  to  it, 
and  the  defendant  denied  it  The  deed  of 
the  entire  interest  In  the  property  to  defend- 
ant was  a  strong  circumstance  corroborating 
the  theory  of  no  partnership.  The  evidence 
was  also  confilctlng  as  to  the  fraudulent 
representations  and  concealment  The  trial 
Judge  had  the  witnesses  before  him,  and  we 
will  not  disturb  a  decision  of  fact  based 
upon  conflicting  evidence.  It  Is  the  province 
of  the  trial  court  'to  determine  between  con- 
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fllcdng  inferences  and  deductions  which  may 
reasonably  be  drawn  from  the  testimony.' 
Merrill  t.  Gunnison,  145  Cai.  547,  79  Pac. 
67.  Many  objections  are  urged  as  to  tlie 
rulings  of  the  court  In  the  admission  and 
rejection  of  evidence.  We  have  examined 
them  all  and  find  that  most  of  them  are  as 
to  matters  of  no  material  Importance  in 
tlie  case  and  that  as  to  those  exceptions 
having  any  merit  in  the  first  instance,  tbey 
were  each  and  all  obviated  by  the  subsequent 
admission  of  the  pertinent  evidence  previous- 
ly excluded.  The  findings  dispose  of  all 
the  material  Issues  In  the  case,  and  we  find 
no  material  or  prejudicial  error  in  the  rec- 
ord. Where  the  matters  which  are  found 
necessarily  defeat  the  plaintlfTs  right  of 
recovery,  it  is  unnecessary  that  the  findings 
should  dispose  of  any  further  issues,  as  all 
other  issnee  thereby  become  entirely  imma- 
terial. The  Judgment  and  order  appealed 
from  are  affirmed." 

The  questions  presented  on  this  appeal 
require  no  further  consideration  than  Is 
given  In  the  foregoing  opinion.  Nothing 
tending  to  disturb  the  conclusion  there 
reached  by  the  majority  of  the  Justices  of 
the  District  Court  of  Appeal  was  presented 
upon  the  argument  in  this  court  In  bank, 
had  subsequent  to  the  transfer  of  the  cause 
here.  Our  views  on  this  appeal  coincide  with 
those  contained  in  the  foregoing  opinion  and 
the  conclusion  reached,  and  we  adopt  that 
opinion  as  the  opinion  of  this  court 

The  Judgment  and  order  appealed  from 
are  therefore  affirmed. 


(lis  CaL   590) 

HEWITT   V.    BOARD   OP    MEDICAL    EX- 
AMINERS OF  THE  STATE. 
(S.  F.  4.414.) 
(Sapreme  Court  of  California.    Feb.  1,  1906.) 

1.  Physicians  ano  Suboeons— Revocation 
OF  License — Constitutionalitt  of  Stat- 
utes. 

Legislation  providing  for  the  revocation  of 
the  certificate  ot  a  physician  for  professional 
or  iroral  unfitness,  and  vesting  in  boards  of 
physicians  the  duty  of  carrying  out  such  legis- 
lation, is  a  proper  exercise  of  the  police  power ; 
bat  it  must  be  reasonable  in  its  provisions,  and 
most  apply  to  matters  or  conduct  on  the  part 
of  the  physician  which  affect  the  health,  morals, 
or  safety  of  the  community,  and  the  acts  or 
conduct  which  are  made  ground  of  forfeiture 
most  be  declared  with  certainty  and  definite- 
ness. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  39, 
Coit.  Dig.  Physicians  and  Surgeons,  f  1.] 

2.  Same— Right    to    Pbactice— Natube    of 

RlOHT. 

The  right  to  practice  medicine  is  a  valu- 
able property  right,  in  which  a  practitioner  is 
entitled  to  l>e  protected  and  secured. 

3.  Same— Statutobt  Pbovisions— Conotitu- 
tionaltt.. 

The  provision  of  St  1901,  p.  56,  c.  81, 
which  authorizes  the  revocation  of  the  certi- 
ficate of  a  physician  by  the  board  of  medical 
examiners  for  unprofessional  conduct,  consist- 
ing of  medical  advertising  in  which  grossly  im- 
probable statements  are  made,  but  which  fails 


to  define  "grossly  Improbable  statements"  in 
any  way,  but  leaves  their  definition  in  each 
particular  case  to  the  opinion  of  the  then  board 
of  medical  examiners,  is  too  indefinite  and  un- 
certain to  be  capable  of  enforcement 

In  Bank.  Certiorari  by  Jessie  C.  Hewitt 
against  the  board  of  medical  examiners  of 
the  state.    Order  of  board  annulled. 

John  D.  Pope,  for  petitioner.  William 
Talt,  for  respondent 

LORIGAN,  J.  This  is  an  original  proceeding 
in  certiorari  to  annul  an  order  of  the  board 
of  medical  examiners  of  this  state  revoking 
the  certificate  of  petitioner  authorizing  her 
to  practice  m"edlclne  and  surgery.  The  Legis- 
lature In  1901  (St  1901,  p.  56,  c.  61)  passed 
an  act  for  the  regulation  of  the  practice  of 
medicine  and  surgery  and  for  the  appoint- 
ment of  a  board  of  medical  examiners  in  the 
matter  of  such  regulation.  Various  powets 
are  conferred  upon  the  state  board  under  the 
act,  among  others  the  power  to  revoke  the 
certificate  of  a  physician  or  surgeon  for  "un- 
professional .conduct,"  and  the  act  under- 
takes to  declare  what  shall  constitute  "unpro- 
fessional conduct"  so  as  to  warrant  such 
revocation.  It  specifies  seven  particulars  in 
which  the  conduct  of  a  physician  shall  be 
deemed  unprofessional.  Six  of  these  desig- 
nate precise  and  specific  acts,  the  commission 
of  which  shall  be  deemed  unprofessional,  and 
as  to  the  seventh  (designated  In  the  act  as 
the  fourth)  it  Is  provided  that  "all  advertising 
of  medical  biisiness  in  which  grossly  improb- 
able statements  are  made"  shall  also  consti- 
tute  unprofessional   conduct 

On  April  26,  1905,  petitioner  was  engaged 
in  the  practice  of  medicine  and  surgery  In 
the  city  of  Los  Angeles  under  and  by  virtue 
of  a  certificate  issued  to  her  by  the  board 
of  managers  of  the  E^clectlc  Medical  Society 
of  this  state,  and  on  that  date  a  complaint 
was  filed  Against  her  before  the  state  board  of 
examiners  charging  her  with  unprofessional 
conduct  in  advertising  medical  business  in 
which  grossly  Improbable  statements  appear- 
ed, namely,  In  advertising  in  the  "Times," 
a  public  Journal  In  Los  Angeles,  the  follow- 
ing: "Cancer  Cured.  The  Mrs.  S.  J.  Bridge 
Remedy,  the  only  sure  cure  known  in  the 
world" — with  notice  to  call  at  her  office  in 
said  city  and  investigate.  Upon  a  bearing 
before  said  board,  the  petitioner  appearing, 
answering,  and  contesting  the  charge,  an  or- 
der was  entered  by  the  board  on  August  18, 
1903,  revoking  her  certificate.  Petitioner  by 
this  proceeding  in  certiorari  seeks  to  annul  the 
order  of  said  board,  on  the  ground  that  the 
board  was  without  Jurisdiction  to  make  it 
under  the  particular  provision  relating  to 
unprofessional  conduct  to  which  we  have ' 
heretofore  referred,  and  imder  which  it  as- 
sumed to  act  in  doing  so. 

It  is  insisted  by  petitioner  tliat  this  par- 
ticular provision  of  the  act  is  nnreasonable, 
unc^rtaln,  and  Indefinite;  that  neither  the 
act  Itself  nor  the  law  defines  what  shall  be 
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deemed  "grossly  Improbable  statements";  that 
the  provision  In  question  leaves  It  entirely 
to  the  opinion  of  the  persons  who  at  any  time 
may  constitute  the  board  to  determine  wheth- 
er a  given  statement  Is  "grossly  Improbable," 
and  confers  authority  upon  such  board  to 
create  an  offense  under  the  act  and  inflict 
punishment  for  its  commission;  and  that  for 
all  these  reasons  this  particular  provision 
of  the  act  in  question  Is  void.  We  tbinli  this 
position  of  tbe  petitioner  must  be  sustained. 
In  considering  this  point  we  are  not  concern- 
ed with  the  particular  merits  of  the  proceed- 
ing before  the  board,  but  only  with  the  prin- 
ciples of  law  which  are  Involved  In  a  con- 
sideration of  the  validity  of  the  provision 
of  tbe  statute  under  which  It  acted.  Legis- 
lation of  tbe  character  embraced  within  the 
general  scope  of  the  act  in  question,  In  so 
far  as  It  provides  for  the  revocation  of  the 
certificate  of  a  physician  (the  only  matter 
we  are  concerned  with),  Is  sustained  upon  the 
ground  that  the  Legislature  has  authority 
under  Its  general  police  power  to  provide  ail 
reasonable  regulations  that  may  be  necessary 
affecting  tbe  public  health,  safety,  or  morals, 
and  with  this  object  In  view  to  provide  for 
the  dismissal  from  tbe  medical  profession 
of  all  persons  whose  principles,  practices, 
and  character  render  them  unfit  to  remain 
In  It  As  the  duty  of  determining  whether 
Bucb  professional  or  moral  unfitness  exists 
must  necessarily  be  vested  in  somebody  other 
than  the  Legislature,  it  is  usually  committed 
by  appropriate  legislation  to  boards  composed 
of  men  learned  In  their  profession.  Such 
power,  however,  to  revoke  the  license  of  a 
practitioner  when  conferred  upon  a  board 
must  be  under  provisions  of  law  which  are 
reasonable,  must  apply  to  matters  of  conduct 
upon  tbe  part  of  the  practitioner  which  afTect 
the  health,  morals,  or  safety  of  the  commu- 
nity, and  the  acts  or  conduct  which  shall  ren- 
der him  liable  to  tbe  penalty  of  forfeiture  of 
his  right  to  practice  his  profession  must  be 
declared  with  such  certainty  and  deflnlteness 
In  the  act  that  he  may  know  exactly  what 
'they  are.  The  right  to  practice  medicine 
Is,  like  the  right  to  practice  any  other  pro- 
fession, a  valuable  property  right,  in  which, 
under  tbe  Constitution  and  laws  of  the  state, 
one  is  entitled  to  be  protected  and  secured. 

Now  to  consider  how  the  provision  of  the 
act  as  to  "grossly  improbable  statements," 
warranting  an  invasion  of  this  right  and  its 
destruction,  accords  with  the  principles  of 
law  announced.  While  the  other  particular 
acts  which  shall  constitute  unprofessional 
conduct  are  specially  designated  and  defined 
In  the  act.  It  Is  nowhere  therein  pretended 
to  define  what  shall  constitute  "grossly  im- 
probable statements."  While,  as  we  have 
said,  the  right  of  the  Legislature  to  confer 
power  upon  a  medical  board  to  revoke  the 
license  of  a  physician  is  granted  upon  the 
authority  of  the  Legislature  to  legislate  in 
tbe  Interest  of  public  health,  safety,  .and 
morals,  there  is  nothing  in  tbe  terms  of  this 


I  provision  authorizing  tbe  board  to  revoke  a 
certificate  to  practice  medicine  on  account  of 
the  publication  of  "grossly  Improbable  state- 
ments," from  which  it  can  be  even  Inferred 
that  any  of  these  considerations  prompted 
the  legislative  mind  in  conferring  the  power 
of  revocation  upon  the  board,  or  that  any  of 
them  are  to  be  taken  into  consideration  by 
that  body  in  determining  whether  a  given 
statement  is  "grossly  improbable"  or  not 
Under  this  provision  the  penalty  of  forfeiture 
of  a  physician's  license  is  not  made  to  depend 
upon  falsity  in  fact  of  any  matter  contained 
In  a  statement  or  knowledge  on  the  part  of 
the  physician  that  It  is  false,  or  for  tbe  rea- 
son that  it  was  intended  or  had  a  tendency 
to  deceive  tbe  public,  or  to  Impose  upon 
credulous  or  Ignorant  persons  and  so  be 
harmful  and  injurious  to  public  morals, 
health,  and  safety.  It  'is  a  matter  of  no 
moment  under  the  provision  of  the  act  and 
Is  entirely  immaterial  whether  tbe  statement 
is  true  or  false,  beneficial  or  injurious.  If, 
In  the  opinion  of  tbe  board,  the  statement 
Is  "grossly  Improbable,"  tbe  certificate  to 
practice  is  to  be  revoked.  The  right  of  the 
physician  to  be  secure  in  his  privilege  of 
practicing  bis  profession  is  thus  made  to 
depend,  not  upon  any  definition  which  Xhe 
law  furnishes  him  as  to  what  shall  constitute 
"grossly  improbable  statements,"  but  upon 
the  determination  of  tbe  board  after  the 
statement  is  made  and  simiUy  upon  Its 
opinion  of  its  improbability.  Xo  definite 
standard  Is  furnished  by  tbe  law  under  this 
provision  whereby  a  physician  with  any 
safety  can  advertise  bis  medical  business; 
nor  Is  there  any  definite  rule  declared  where- 
by after  such  advertisement  Is  had  the  board 
of  medical  examiners  shall  be  controlled  In 
determining  its  probability  or  improbability. 
Tbe  physician  Is  not  advised  what  statements 
he  may  make  which  will  not  be  deemed 
"grossly  Improbable"  by  tbe  board.  No  rule 
Is  provided  whereby  he  can  tell  whether  the 
publication  he  makes  will  bring  him  with- 
in the  ban  of  tbe  provision  or  not.  The  ad- 
vertisement in  connection  with  bis  medical 
business  may  be  made  In  entirely  good  faith; 
tbe  statement  may  be  of  such  a  character 
that  It  Involves  no  moral  delinquency  on 
the  part  of  the  physician,  nor  In  any  degree 
tends  to  deceive  or  Injure  the  public.  These 
matters,  however,  have  no  controlling  effect 
If,  in  the  judgment  of  the  board,  such  state- 
ments are  "grossly  Improbable"  tbe  right  to 
practice  Is  forfeited.  Instead  of  furnishing 
some  standard  by  which  the  physician  can 
determine  In  advance  what  statements  shall 
be  treated  as  "grossly  Improbable,"  some 
definition  of  that  term  which  will  be  a  pro-' 
tection  to  him  in  his  legal  right  to  advertise 
bis  business,  the  statute,  as  far  9s  bis  action 
is  concerned,  leaves  that  matter  at  large, 
but  provides  that  after  he  has  made  the 
advertisement  an  ex  post  facto  judgment  of 
the  board  shall  determine  whether  his  state- 
ment Is  "grossly  improbable"  or  not 
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And  the  prorlsion  of  tbe  act,  even  as  to 
tbe  Judgment  of  tbe  board,  furnlsbes  no 
standard  by  wbicb  tbat  determination  shall 
be  arrived  at.  Taking  a  given  advertise- 
ment by  a  pbyslcian  tbe  members  of  one 
board  migbt  conclude  tbat  it  contained 
"grossly  improbable  statements,"  while  an- 
other board  might  reach  an  entirely  opposite 
conclusion.  One  might  conclude  that  tbe 
statement  while  "Improbable"  was  not  "gross- 
ly" so.  The  advertisement  of  a  physician 
which  one  board  bad  determined  did  not  come 
within  tbe  inhibition  of  the  rule  according  to 
its  judgment,  a  suc-ceeding  board  might  con- 
clude did.  As  the  provision  of  the  act  in 
question  does  not  define  what  shall  constitute 
"grossly  Improbable  statements,"  but  leaves 
it  to  be  determined  according  to  the  opinions 
of  the  particular  members  of  the  l>oard  who 
happen  to  constitute  it  when  the  matter  of 
revoking  a  physician's  license  therefor  is 
before  them,  it  is  obvious,  if  such  a  provision 
can  be  sustained,  that  it  could  operate 
disastrously  not  only  upon  individual  physi- 
cians, but  upon  physicians  of  a  particular 
school.  And  this  act  in  itself  is  capable  of 
furnishing  the  illnstratiou.  It  provides  that 
the  state  board  of  medical  examiners  shall 
consist  of  three  different  schools  of  medicine, 
tbe  majority  of  the  board  to  be  elected  from 
one  particular  school.  It  Is  matter  of  com- 
mon knowledge  that  each  school  of  medicine 
is  governed  in  the  treatment  of  diseases  and 
Injuries  by  rules,  principles,  and  practices  In 
material  respects  fundamentally  and  essen- 
tially different,  the  adherents  of  each  im- 
plicitly l)ellevlng  that  the  eradication  or 
alleviation  of  disease  can  only  be  successfully 
attained  under  the  peculiar  principles  and 
practices  of  the  particular  school  to  which  he 
belongs;  tbat  tbe  successful  treatment  of  a 
particular  disease  under  radically  different 
principles  of  medicine  practiced  by  another 
school  cannot  be  attained.  Granting  tbe 
validity  of  the  provision  of  the  act  In  ques- 
tion for  the  purposes  of  the  illustration,  it  Is 
obvious  that  under  such  circumstances  any 
advertisement  of  medical  business  by  a  phy- 
sician whose  school  is  represented  by  a  minor- 
ity vote  on  the  board  of  medical  examiners 
stating  that  a  given  disease  can  be  cured  by 
him  under  a  method  peculiar  to  bis  school  of 
medicine,  different  In  principle  and  practice 
from  tbat  taught  by  tbe  school  of  which 
the  majority  of  the  board  is  composed,  would 
subject  his  license  to  revocation  under  the 
conscientious  professional  opinion  of  tbe 
majority  of  tbe  board  that  his  statement 
was  "grossly  improbable." 

We  hardly  think  it  necessary  to  further 
pursue  this  subject  The  right  which  a 
person  possesses  under  the  Constitution  and 
the  laws  to  practice  his  profession  as  a  phy- 
sician and  surgeon  cannot  be  made  to  depend 
upon  a  provision  of  a  statute  as  vague,  un- 
certain, and  indeflnlte  as  is  the  provision  we 
have  been  considering.  If  a  physician's 
license  Is  to  be  revoked  for  "grossly  Improba- 


ble statements";  if  he  Is  to  be  thereby  de- 
prived of  his  means  of  livelihood,  of  his 
right  to  practice  a  profession  which  it  baa 
taken  bim  years  of  study  and  a  large  ex- 
penditure of  money  to  qualify  himself  for, 
on  the  ground  tbat  he  has  made  "grossly 
Improbable  statements"  in  advertising  his 
medical  business — It  is  requisite  that  the 
statute  authorizing  such  revocation  define 
what  slmll  constitute  such  statements  so 
that  the  physician  may  know  In  advance  the 
penalty  be  incurs  in  making  them.  It  is  an 
easy  matter  for  tbe  Legislature  to  declare 
wbat  statements  in  tbe  advertisement  of 
medical  business  shall  be  deemed  "grossly 
Improbable,"  and  It  must  do  so,  and  not  leave 
It  to  a  board  of  medical  examiners  after  tbe 
publication  is  made  to  determine,  in  Its  judg- 
ment, whether  the  statements  were  or  were 
not  "grossly  Improbable,"  and  according  to 
Its  particular  view  of  tbe  matter  revoke  or 
refuse  to  revoke  the  license.  The  right  to 
practice  medicine  cannot  be  made  to  depend 
upon  such  a  vague,  uncertain,  and  Indefinite 
provision.  The  conclusion  we  reach  as  to 
the  Invalidity  of  this  provision  Is,  In  our  Judg- 
ment, sustained  by  the  general  principles 
announced  in  tbe  main  and  concurring 
opinions  In  Ex  parte  McXulty,  77  Cal.  164, 
19  Pac.  237,  11  Am.  St.  Rep.  257,  and  In 
Matthews  v.  Murphy  (Ky.)  63  S.  W.  785,  64 
L.  R.  A.  415. 

We  are  of  opinion,  for  the  reasons  given, 
tbat  tbe  provision  of  tbe  statute  in  question, 
as  far  as  It  attempted  to  authorize  tbe  board 
of  medical  examiners  to  revoke  tbe  certificate 
of  a  physician  for  "grossly  Improbable  state- 
ments" in  an  advertisement  of  medical  bust- 
ness.  Is  void;  that  in  the  matter  at  bar  the 
state  board  of  medical  examiners  had  no 
Jurisdiction  to  revoke  tbe  certificate  of  peti- 
tioner under  this  provision  of  the  act;  tbat 
Its  order  In  that  regard  was  void;  and  it  is 
hereby  annulled  and  set  aside. 

We  concur:  HENSHAW,  J.;  McPAR- 
LAND,  J.;  ANGELLOTTI,  J.;  SHAW,  J. 

I  concur  In  the  judgment:    BBATTY,  0.  J. 


(l«  Cal.  6ffi) 
HYATT  V.  WILLIAMS,  Mayor,  et  al. 
(Sac.  1,279.) 

(Supreme  CJourt  of  California.    Feb.  1,  1906.) 
1.  Municipal    Corpobations   —    Power   to 

Construct  and  Operate  LioirriNO  Plant 

— CiJAHTEB  Provisions— CoNSTBucTioN. 
Stockton  City  Charter  (St.  1889,  p.  582, 
c  11)  §  30,  providing  that  the  council  shall  have 
power  to  provide  for  and  regulate  lighting  of 
the  streets  and  public  places,  and  to  provide 
for  such  lights  as  are  necessary  for  the  con- 
venient transaction  of  public  business,  and  page 
578,  8  1.  authorizing  the  city  to  determine  what 
are  public  uses  and  when  the  necessity  exists 
for  condemning  lands  therefor,  do  not  empower 
the  city  to  maintain  works  and  carry  on  the 
business  of  supplying  the  inhabitants  of  the 
city  with  light. 

[EM.  Note. — For  cases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  {  727.] 
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2.  Samb. 

The  Stockton  city  charter,  giving  the  coun- 
cil power  to  regulate  the  erection  of  gas  and 
electric  lights  in  the  streets,  does  not  give  power 
to  establish  an  electric  light  plant  for  the  sup- 
plying of  light  to  the  inhabitants. 

[EM.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  8  727.] 

3.  Same. 

Stockton  City  Charter  (St.  1880,  p.  036,  c. 
11)  S  210.  provides  that,  when  the  council  shall 
adjudge  it  necessary  to  take  private  property 
for  public  uses,  it  may  direct  proceedings  to 
condemn  the  same,  under  Code  Civ.  Proc.  tit.  7, 
pt.  3,  of  which  section  1238  provides  that  the 
right  of  eminent  domain  may  be  exercised  for 
the  purpose  of  supplying  electricity  to  light 
incorporated  cities.  Held,  that  section  210  does 
not  make  the  provisions  of  the  Code  a  part  of 
the  charter,  and  thereby  confer  on  the  city  the 
power  to  erect  works  to  supply  light  to  the  city 
and  its  inhabitants. 

4.  Same— Statute.s— CoNSTEucTioN. 

The  bond  act  (St.  1901,  p.  27,  o.  32)  merely 
gives  the  power  to  issue  bonds  necessary  for  the 
construction  or  maintenance  of  public  utilities, 
where  by  other  provisions  of  law  the  power  to 
build  works  and  operate  such  enterprises  may 
be  conferred. 

Department  1.  Appeal  from  Superior 
Court,  San  Joaquin  County;  Frank  H.  Smith, 
Judge. 

Action  by  O.  O.  Hyatt  against  C.  E. 
Williams,  mayor  of  the  city  of  Stockton,  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

R.  li.  Beardslee  and  Budd  &  Thompson, 
for  appellants.  NIcol  &  Orr  and  E.  I.  Jones, 
for  respondent 

SHAW,  J.  This  is  an  action  to  enjoin  the 
defendants,  who  are,  respectively,  sued  as 
mayor,  members  of  the  coimcll,  and  clerk  of 
the  city  of  Stockton,  from  selling  certain 
bonds  amounting  to  $160,000,  purporting  to 
be  bonds  of  the  said  city,  authorized  by  the 
citizens  thereof  at  an  election  held  under  the 
bond  act  of  1901.  St.  1901,  p.  27,  c.  32.  The 
object  of  the  bond  issue  was  to  obtain  funds 
wherewith  to  construct  and  maintain  an  elec- 
tric lighting  plant,  by  means  of  which  the 
city  proposes  to  light  the  streets,  avenues, 
and  public  places  of  the  city  and  to  furnish 
the  Inhabitants  of  the  city  with  light.  We 
are  asked  to  determine  the  single  question 
whether  or  not  the  city  of  Stockton  has  pow- 
er to  engage  in  the  bnsiness  of  furnishing 
light  to  its  Inhabitants  for  their  private  use. 
If  It  has  such  power,  then,  if  its  ordinary 
revenues  are  Insufficient  therefor,  it  unques- 
tionably is  empowered  by  the  statutes  of 
1901  above  cited  to  borrow  money  on  Its 
bonds  for  the  purpose  of  constructing  the 
necessary  works. 

The  rule  whereby  to  determine  what  pow- 
ers are  vested  in  a  city,  in  addition  to  those 
which  may  be  Inherent  In  every  municipal- 
ity, as  stated  by  Mr.  Dillon  In  his  treatise  on 
Municipal  Corporations  and  approved  In  Von 
Schmidt  v.  Widber,  105  Cal.  157,  38  Pac.  G83, 
is  as  follows:  "It  is  a  general  and  undisputed 
proposition  of  taw  that  a  municipal  corpora- 


tion possesses  and  can  exercise  the  following 
powers  and  no  others:  (1)  Those  granted 
in  express  words;  (2)  those  necessarily  or 
fairly  implied  In  or  incident  to  the  powers 
expressly  granted;  (3)  those  essential  to  the 
declared  objects  and  purposes  of  the  corpo- 
ration— not  simply  convenient,  but  Indispen- 
sable. Any  fair,  reasonable  doubt  concerning 
the  existence  of  the  power  is  resolved  by  the 
courts  against  the  corporation,  and  the  power 
Is  denied."  1  Dillon,  Mun.  Cor.  i  89.  "The 
rule  of  strict  construction  of  corporate  pow- 
ers Is  applicable  to  grants  of  powers  to  mu- 
nicipal and  public  bodies  which  are  out  of  the 
usual  range,  or  which  may  result  in  public 
burdens."  Id.  8  91.  The  particular  clauses 
of  the  charter  which  it  is  claimed  conferred 
the  power  in  question  are  as  follows:  "The 
council  shall  have  power  to  pass  ordinances: 

•  •    •     (5)  To    provide    for    and    regulate 

•  *  *  lighting  and  watering  of  the 
streets,  avenues  and  public  places.  •  •  • 
(17)  To    provide    for    *    *    *    such    lights 

•  •  •  as  are  necessary  for  the  convenient 
transaction  of  public  business."  City  Char- 
ter (St.  1889,  p.  582,  c.  11)  S  30.  It  Is  also  pro- 
vided that  the  city  "may  determine  and  de- 
clare what  are  public  uses,  and  when  the 
necessity  exists  of  condemning  lands  there- 
for, and  what  are  the  lands  It  Is  necessary 
to  condemn."  St.  1889,  p.  578,  c.  11.  i  1. 

Applying  the  rule  of  constinictlon  above 
stated,  we  think  It  clear  that  these  clauses 
do  not  grant  power  to  maintain  Works  and 
carry  on  the  business  of  supplying  the  In- 
habitants of  the  city  with  light.  The  pro- 
viding of  light  for  the  public  purpose  of  light- 
ing the  public  streets  and  public  places,  and 
such  lights  as  are  convenient  for  the  trans- 
action of  public  business,  is  a  very  small  and 
Insignificant  enterprise  as  compared  with 
that  of  supplying  light  to  the  Inhabitants 
generally  for  their  private  use.  The  two 
objects  are  manifestly  distinct,  because  of 
the  different  nature  of  the  use  to  which  the 
lights  are  to  be  devoted  In  the  different 
cases.  The  terms  of  the  express  grant  of 
the  power  to  provide  light  for  the  public  pur- 
poses named  do  not  indicate  any  intention 
to  give  the  distinict  and  larger  power  to  es- 
tablish a  plant  for  furnishing  light  for 
private  use  to  all  the  Inhabitants  of  the  city 
who  may  desire  it,  and  no  such  intention  can 
be  Imputed  to  the  framers  of  the  cHarter 
from  the  language  there  employed.  The 
power  to  determine  what  are  public  uses  and 
to  condemn  lands  for  such  use,  if  given  the 
scope  here  contended  for,  would  practically 
give  the  city  power  to  engage  in  any  enter- 
prise of  a  public  nature,  whether  mentioned 
specifically  In  the  charter  or  not.  The  fur- 
nishing of  water,  gas,  and  light  for  the  gen- 
eral use  of  the  inhabitants,  the  establish- 
ment of  street  car  lines  for  the  purposes  of 
public  travel,  and  other  public  utility  enter- 
prises, any  of  which  would  probably  entail 
upon  a  city  the  necessity  of  Incurring  a  debt 
and  greatly  Increasing  the  burden  of  taxa- 
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tion,  might  be  determined  to  be  public  asea, 
and  under  this  general  clause,  If  so  con- 
strued, the  city  would  have  power  to  en- 
gage therein,  to  Issue  bonds  therefor  not  ex- 
ceeding 15  per  cent  of  the  total  assessed 
▼alue  of  the  property  of  the  city,  notwith- 
standing the  fact  that  nothing  is  said  concern- 
ing such  enterprises  in  the  charter.  We  are 
of  the  opinion  that  no  such  scope  can  be  given 
TO  the  langnage  of  this  section  and  that  the 
power  contended  tor  is  not  conferred  by  Its 
terms. 

The  question  whether  or  not,  If  the  city 
had  erected  or  should  erect  a  plant  to  supply 
electric  light  for  the  public  streets,  public 
places,  and.  public  buildings,  It  would  have 
4K>wer  to  distribute  any  surplus  thereof  to 
the  Inhabitants  for  private  use,  does  not 
arise  in  the  case.  Decisions  on  this  question, 
some  of  which  are  cited  by  appellant,  have 
no  bearing  on  the  proposition  presented  In 
the  case  at  bar.  It  is  clear  that  the  power 
to  construct  works.  In  whole  or  in  part,  for 
the  express  purpose  of  supplying  light  to  the 
Inhabitants,  Is  not  Incidental  to,  or  included 
In,  the  power  to  construct  such  works  to 
supply  light  for  public  streets  and  public 
buildings.  There  Is  another  clause  of  the 
charter  giving  the  council  power  to  regulate 
"the  erection  of  gas  and  electric  lights  in  the 
streets."  It  cannot  be  reasonably  contended 
that  this  clause  gives  any  power  to  establish 
an  electric  lighting  plant  for  the  supplying  of 
light  to  the  inhabitants. 

Section  210  (page  636)  of  the  charter  pro- 
vides that  when  the  city  council  shall  ad- 
Judge  It  necessary  to  take  private  property 
for  public  uses  It  may  direct  proceedings  to 
be  taken  by  the  city  attorney  under  title  7, 
p.  3,  Code  Civ.  Proc.,  to  condemn  the  same. 
Section  1238  of  this  title  of  the  Code  of 
Civil  Procedure  provides  that  the  right  of 
.  eminent  domain  may  be  exercised  for  the 
purpose  of  supplying  electricity  to  light  or 
heat  incorporated  cities,  together  with  the 
acquisition  of  lands,  buildings,  and  all  other 
improvements  upon  which  to  erect  or  operate 
machinery  for  the  purpose  of  generating 
and  transmitting  electricity  for  such  purpose. 
It  Is  claimed  the  effect  of  section  210  of  the 
charter  Is  such  that  the  entire  chapter  of 
the  Code  of  Civil  Procedure,  above  referred 
to.  Is  made  a  part  of  the  chapter,  and  that 
In  consequence  thereof  there  Is  conferred 
upon  the  city  a  power  to  supply  light  to 
the  city  and  its  Inhabitants  and  to  erect 
all  such  works  as  may  be  necessary  for 
that  purpose.  This  claim  is  clearly  unten- 
able. Section  210  does  not  make  the  Code 
of  Civil  Procedure  a  part  of  the  charter, 
and  it  was  not  necessary  that  it  should  do 
so.  A  dty  would  have  the  right  to  avail 
Itself  of  the  provisions  of  that  chapter, 
without  express  authority  in  the  charter. 
The  section  by  its  own  terms  does  not  pur- 
port to  grant  any  power  except  the  power  to 
condemn  property.  It  does  not  purport  to 
give  power  to  maintain  plants  or  works  for 


the  supplying  of  any  of  the  public  uses  what- 
ever. 

It  is  not  necessary  to  consider  the  effect 
of  the  amendment  of  the  Constitution  mak- 
ing municipal  charters  paramount  to  gener- 
al laws  with  respect  to  all  "municipal  af- 
fairs." The  bond  act  of  1901,  above  referred 
to,  does  not  purport  to  ^ve  the  city  power 
to  engage  In  the  carrying  on  of  the  public 
utlllt}e3  therein  mentioned.  Its  purpose  and 
object  Is  to  give  the  power  to  Issne  the  bonds 
necessary  for  the  constitution  or  mainten- 
ance of  such  public  utilities  In  any  case 
where  by  other  existing  provisions  of  law 
or  of  the  charter  the  power  to  build  works 
and  operate  such  enterprises  may  be  con- 
ferred. The  court  below  held  that  the  city 
bad  not  the  power  to  issue  the  bonds  for  the 
purposes  above  stated,  and  thereupon  gave 
judgment  enjoining  the  defendants  from  sell- 
ing or  disposing  of  the  said  bonds.  We 
think  this  action  was  correct. 

The  judgment  is  aflSrmed. 

We  concur:  ANGEIXOTTI,  X;  McFar- 
LAND,  J. 


(148  Cal.  596) 
EISENMAYBR  et  al.  v.  LEONARD!  et  al 

(L.  A.  1,357.) 
(Supreme  Court  of  California.    Feb.  1,  1906.) 

1.  Damages  —  Bbkach    of   Conteact  — Evi- 
dence. 

Wliere,  in  an  action  for  breach  of  con- 
tract to  organize  a  corporation  and  issue  to 
plaintiff  paid-up  stock,  tiased  on  the  failure  to 
organize  the  corporation,  there  was  no  evidence 
showing  what  value  the  stock  would  have  had 
if  issued,  there  could  be  no  recovery  for  the 
value  of  the  stock,  within  Civ.  Code,  i  3300, 
fixing  the  measure  of  damages  for  breach  of 
contract  as  that  which,  in  the  ordinary  coursfs 
of  things,  will  be  likely  to  result  therefrom. 

2.  Same. 

Where,  In  an  action  for  breach  of  contract 
to  organize  a  corporation  to  manufacture 
cement  and  issue  to  plaintiff  paid-up  stock, 
based  on  the  failure  to  organize  the  corporation, 
the  uncontradicted  evidence  showed  that  the 
material  for  making  cement  was  insafflcient  to 
warrant  an  attempt  to  manufacture  it  there- 
from, there  could  be  no  recovery  for  the  value 
of  the  stock. 

3.  Evidence— Opinions— Questions. 

Questions  asked  a  witness  as  to  his  opinion 
of  the  value  of. corporate  stock,  if  issued,  were 
properly  ruled  out,  when  no  facts,  real  or  hypo- 
thetical, yrere  stated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §8  2292,  2303,  2370,  2376.] 

In  Bank.  Appeal  from  Superior  Court; 
Los  Angeles  Oounty;  N.  P.  Conrey,  Judge. 

Action  by  Anna  Elsenmayer  and  husband 
against  Carl  H.  Leonardt  and  another. 
From  a  judgment  for  defendants,  plalntU^s 
appeal.    Affirmed. 

A.  O.  Monser,  for  appellants.  Borden  & 
Carhart,  for  respondents. 

McFARLAND,  3.  This  action  Is  brought 
to  recover  damages  from   the  defendant^ 
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Leonardt  and  Capltaln,  for  their  alleged 
failure  to  organize  a  cement  manufacturing 
company,  and  to  give  to  tbe  plaintiff  Anna 
M.  Eisenmayer  100  shares  of  tbe  stock  of 
such  company,  when  organized,  in  compli- 
ance with  a  certain  written  contract  be- 
tween said  Anna  and  said  defendants,  set 
out  in  tbe  complaint.  The  plaintiff  N.  P. 
Eisenmayer  Is  the  husband  of  said  plaintiff 
Anna.  The  defendant  Capitain  was  not 
served  with  summons  and  did  not  appear, 
and  tbe  action  was  prosecuted  against  tbe 
defendant  Leonardt  alone.  The  court  made 
findings  and  rendered  judgment  for  defend- 
ant, and  appellants  appeal  from  the  Judg- 
ment and  from  an  order  denying  their  mo- 
tion for  a  new  trial. 

On  tbe  7tb  day  of  December,  1806,  there 
was  pending  in  tbe  superior  court  of  San 
Diego  county  an  action  entitled  "N.  P.  Eisen- 
mayer V.  Adolph  A.  Nuelle  et  aU  No.  6,332," 
In  which  action  the  said  Leonardt  and  Capi- 
tain (defendants  herein)  were  defendants. 
The  rights  of  the  said  Eisenmayer  as  plain- 
tiff in  said  action  have  been  assigned  to  the 
present  plaintiff  Anna,  and  she  had  control 
of  tbe  action.  At  that. time  the  defendants 
herein  were  entertaining  the  project  of  or- 
ganizing a  company  for  tbe  manufacture 
of  cement  out  of  certain  deposits  of  rocit 
and  clny  at  a  place  called  El  Toro,  and  bad 
Issued  a  prospectus  relating  to  tbe  contem- 
plated business.  Under  these  circumstances 
tbe  plaintiff  Anna  and  the  defendants  Leon- 
ardt and  Capitain,  on  said  date — December 
7,  1890— entered  into  the  written  contract 
out  of  which  tbis  litigation  arises.  Tbe  con- 
tract is  quite  long,  and  we  will  refer  here 
only  to  those  parts  of  it  which  are  material 
to  tbe  consideration  of  this  appeal.  Tbe 
said  Anna  is  tbe  party  of  tbe  first  part  and 
the  defendants  tbe  parties  of  tbe  second 
part,  and  the  first  part  of  the  contract  is 
as  follows:  "That  In  consideration  of  the 
payment  of  $250.00  cash,  by  said  second 
parties  to  said  first  party,  the  receipt  where- 
of is  hereby  aclinowledged,  and  tbe  further 
payment  of  $250.00  on  or  before  June  7tb 
1897,  by  said  second  parties  to  said  first 
party,  and  the  issuance  to  said  first  party, 
and  delivery  to  her,  of  one  hundred  shares 
of  tbe  par  value  of  $100.00  per  share, 
of  fully  paid  up  and  nonassessable  stock 
of  tbe  El  Toro  Cement  Manufacturing  Com- 
pany (or  any  other  cement  manufacturing 
company  organized  by  tbe  said  second  parties 
in  lieu  of  the  said  El  Toro  Cement  Manufactur- 
ing Company)  when  organized,  such  cement 
-company  to  be  so  organized  and  tbe  said  100 
«hares  of  the  said  stock  to  be  so  issued  and 
delivered  to  her  as  aforesaid  on  or  before 
June  7th,  1899."  It  further  provides  that 
"in  consideration"  that  the  parties  of  tbe 
second  part  sball  guaranty  certain  divi- 
iends  on  tbe  stock  to  l>e  issued,  to  the 
extent  of  $500  and  "in  consideration" 
that  they  should  before  August  8tb,  1897, 
say   $25    costs  in   the   said   action   of   N. 


P.  Eisenmayer  t.  Nuelle  et  aU  and  that 
the  first  party  "In  cbnslderation  of  all  of 
tbe  above  and  foregoing  agreements  on  tbe 
part  of  tbe  said  second  parties,  and  when 
tbe  same  have  each  and  all  been  fully  kept 
and  performed  on  tbe  part  of  said  second 
parties,  tben,  and  not  before,  hereby  agrees  to 
cause  said  suit  to  be  dismissed,  and  to  for- 
ever waive  and  cancel  all  claims  now  ex- 
isting against  tbe  defendants  therein,  and 
each  of  them,  as  set  out  in  tbe  amended 
complaint,  filed  therein."  It  Is  further  pro- 
vided "that  any  failure  on  the  part  of  said 
second  parties  to  keep  and  perform,  as  here- 
in agreed  and  provided,  any  and  all  of  tbe 
covenants  and  agreements  berein  contained, 
on  their  part  shall  authorize  said  first  party 
to  at  once  proceed  with  said  suit,  tbe  same* 
as  if  tilts  agreement  had  never  been  made, 
and  that  nothing  berein  contained  shall  in 
any  way  affect  the  rights  of  said  first  parties 
in  said  action,  or  of  said  plaintiff  therein;  and 
further,  that  the  said  $250.00,  so  paid  cash, 
and  also  all  sums  that  may  hereafter  be 
paid  as  berein  provided.  In  the  event  of  the 
failure  of  the  said  second  parties  to  faith- 
fully keep  and  perform  each  and  all  of  tbe 
above  agreements  on  tbelr  part,  shall  be 
forever  forfeited  by  said  second  parties  to 
the  said  first  party,  *  *  •  and  such  for- 
feiture or  forfeitures  sball  be  regarded  and 
treated  as  penaltiea  for  such  failure  or 
failures  on  the  part  of  said  second  parties 
to  so  faithfully  keep  and  perform  tbe  con- 
ditions and  agreements  herein  contained  on 
their  part,  when  and  as  herein  agreed  and 
provided." 

It  is  averred  in  the  complaint  that  tbe 
defendants  wholly  failed  to  give  plaintiff 
100  shares,  or  any  part  thereof,  of  tbe  ce- 
ment manufacturing  company  to  be  organ- 
ized, and  have  failed  and  refused  to  organize 
any  cement  manufacturing  company  whatever. 
It  Is  further  averred  that  if  such  100  shares 
had  been  Issued  and  delivered  to  plaintiff, 
they  would  "now  be  of  tbe  value  of  not 
less  than  $12,000,"  and  that  therefore  plain- 
tiffs herein  have  been  damaged  in  the  sum 
of  $12,000.  It  is  to  be  observed  that  the 
entire  claim  of  plaintiffs  for  damages  rests 
upon  the  averment  that  if  tbe  stock  bad 
been  issued  it  would  have  been  worth  $12,- 
000,  or,  at  least,  that  It  would  have  had 
some  substantial  value.  The  court  found 
that  the  contract  was  made  as  alleged;  tbat 
defendant  bad  paid  plaintiff  tbe  sum  of 
$250,  payable  at  date  of  tbe  contract,  and 
the  $250  due  on  June  7,  1897;  that  defend- 
ants bad  not  organized  a  cement  manu- 
facturing company,  and  bad  not  issued  to 
plaintiff  any  shares  thereof;  that  "it  is  .not 
true  that  said  100  shares  of  stock.  If  tbe 
same  had  been  issued  by  tbe  defendants  and 
delivered  unto  tbe  said  plaintiff  as  recited 
In  said  writing,  would  have  been  of  tbe 
value  of  $12,000,  or  of  any  other  value;  and 
tbe  court  finds  upon  the  evidence  before  It 
that  the  value  of  said  stodi  if  the  same  bad 
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been  Issued  and  delivered  cannot  be  ascer- 
tained and  determined,"  and  also  that  "It  is 
not  true  that  tbe  said  plaintiff  has  been 
damaged  by  the  failure  of  defendants  to 
Issue  and  deliver  the  said  stock  as  aforesaid, 
in  the  sum  of  $12,000,  or  in  any  other  sum 
which  can  be  ascertained  or  determined." 
The  court  also  found,  as  a  conclusion  of 
law,  "that  the  provision  in  said  writing 
relating  to  the  retention  by  the  said  plaintiff 
of  the  cash  payments  aforesaid,  and  the 
prosecution  by  her  of  said  action  pending 
in  the  superior  court  of  San  Diego  county, 
affords  the  only  measure  of  damages  for 
the  failure  of  the  defendants  to  issue  and 
deliver  said  stock  unto  plaintiff." 

Respondent  contends,  with  some  plausi- 
bility, that  the  contract  merely  gives  tiw 
parties  of  the  second  part  an  option  to  have 
tlie  said  j)ending  action  dismissed  by  or- 
ganizing a  cement  company  and  issuing 
stock  to  plaintiff,  and  that  their  failure  to 
do  so  merely  resulted  in  their  forfeiture  of 
the  money  paid  by  them  to  plaintiff,  with 
leave  to  the  latter  to  resume  the  prosecu- 
tion of  said  action,  and  that  the  contract 
does  not  contain  any  positive  covenants  on 
the  part  of  the  defendants  to  organize  such 
company  or  issue  such  stock;  bvt  as  the 
court  lielow  did  not  consider  this  question 
-we  will  not  discuss  it  Respondent  also 
contends  that  the  court  was  right  in  finding 
that  the  retention  by  plaintiff  of  the  cash 
payments,  and  the  right  to  prosecute  the 
«aid  pending  action,  afford  the  only  measure 
of  damages  for  the  failure  to  organize  a 
-company  and  issue  stock  to  plaintiff — being, 
In  substance,  liquidated  damages;  but,  while 
there  is  much  force  in  this  contention,  we 
do  not  deem  it  necessary  to  detlniieiy  de- 
termine it,  because,  in  our  opinion,  the  court 
correctly  found  that  if  the  defendants  bad 
issued  the  stock  as  recited  in  the  contract, 
it  would  not  have  been  of  the  value  of 
$12,000,  or  of  any  other  value,  and  that, 
npon  the  evidence,  the  value  of  the  stock, 
if  it  had  been  issued,  cannot  be  ascertained 
or  determined.  In  the  first  place,  this  as- 
serted value  of  stock  which  was  never  in 
existence  is  not  based  on  any  facts  what- 
ever. One  can  hardly  conceive  of  anything 
more  nnsnbstantial  and  imaginary.  This 
fanciful  value  cannot  even  be  called  specu- 
lative or  prospective,  for  there  is  nothing 
upon  which  to  figure  any  speculative  or 
Itrospective  profits.  The  case  is  entirely  dif- 
ferent from  that  of  Shoemaker  v.  Acker, 
116  Cal.  239,  48  Pac.  62,  cited  by  appellants. 
In  tliat  case  there  was  the  substantial  fact 
of  a  growing  orchard,  which,  at  the  time 
of  the  trial,  was  at>out  three  years  old,  and 
which  'In  the  ordinary  course  of  things" 
(Civ.  Code,  {  3300)  would  in  a  year  or  two 
be  a  fruit-producing  and  productive  proi>- 
erty;  and,  as  there  pointed  out,  actions  have 
frequently  been  maintained  for  the  destruc- 
tion of  growing  crops,  notwithstanding  the 
iiare  possibility  that  they  might  never  mature. 


But  there  was  no  similar  fact  In  the  case 
at  bar,  and  no  reason  for  supposing  that 
"in  the  ordinary  course  of  things"  this  non- 
existing  stock  would,  if  created,  have  been 
of  any  value  whatever.    And,  in  the  second 
place,   it   was  atfirmatlvely   shown   by   the 
evidence   that   the   stock,    if   issued,    would 
have  been  of  no  value.    Leonardt  testified, 
and  his  testimony  was  uncontradicted,  that 
investigations  made  shortly  after  the  date 
of  the  contract  showed  that  the  material 
for  making  cement  at  El  Toro  was  entirely 
iusufflclent  in  amount  and  quality  to  warrant 
an  attempt  to  manufacture  cement  there- 
from, although  prior  prospecting  had  led  to 
the  belief  that  it  was  sufficient;  and  that 
he  had  tried  to  find,  but  had  t>een  unsuc- 
cessful in  finding,  any  other  deposit  with 
i  which    the    manufacture    of    cement    could 
i  have  been  successfully  prosecuted. 
!       We  do  not  think  that  the  court  erred  in 
'  ruling  out  questions  asked  by  appellaAts  of 
I  their   witness   Pirtle  as   to   his   opinion   of 
;  the  value  of  the  stocic,  if  the  company  had 
!  been   formed   and    the    stock   Issued.    The 
I  questions  merely  recited  the  provisions  of 
\  the  contract,  and  from  those  recitals  he  was 
!  asked  to  give  his  opinion  as  to  what  the 
!  value  of  this  unissued   stock   would   have 
I  been.    There  were  no  facts  stated — either- 
I  re^l  or  hypothetical — ^as  a  basis  for  an  In- 
telligent  opinion. 

The  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J.;  HBNSHAW,  J.;  VAN  DYKE,  J,;  LOBI- 
GAN,  J. 


(1  Cal.  Unrep.   ZU) 

BERENTZ  V.  KERN  KING  OIL  &  DEVEL- 
OPMENT CO.  et  al. 

(Court  of  Appeal,  Second  District,  California. 
June  17,  1005.) 

1,  Pbocbss— Sebvice  bt  Constable— Retubr 
— Vebu'ication. 

Where  a  return  of  service  of  summons 
by  a  constable  was  not  verified  as  required  by 
Code  Civ.  Proc.  S  4lO,  it  was  ineffective. 

2.  Same— MiNiNO    C1.AIUS  — Oil    Wells- 
Liens— Statutes. 

Code  Civ.  Proc  S  1183,  as  amended  by  St 
1899,  p.  34,  c.  35,  provides  for  a  lien  on  the 
whole  of  a  mining  claim  for  lat>or  performed  or 
for  materials  furnished  to  be  used  in  the  con- 
struction of  any  building,  wharf,  bridge,  ditcli, 
flume,  aqueduct,  well,  tunnel,  etc.,  and  for 
ialx>r  performed  in  any  mining  claim  or  claims 
and  the  works  owned  and  used  by  the  owners 
for  reducing  ores,  etc.;  and  section  1185  de- 
ciares  that  the  land  on  which  any  building, 
improvement,  well,  or  structure  is  constructed, 
together  with  a  convenient  space  al>out  the 
same,  or  so  much  as  may  t>e  required  for  the 
convenient  use  and  occupation  thereof,  to  be 
determined  by  the  court  on  rendering  judgment, 
is  also  subject  to  the  lien,  etc.  Held,  that  the 
mining  claims  referred  were  mines  of  ore,  ex- 
clusive of  oil  wells,  and  hence  a  claimant  of  a 
lien  for  the  drilling  of  an  oil  well,  etc.,  was 
not  entitled  to  foreclose  the  lien,  except  as 
against  such  land  as  was  necessary  for  the 
convenient  use  and  occupation  of  the  well. 
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Appeal  from  Superior  Court,  Kern  County ; 
J.  W.  Mahon,  Judge. 

Suit  by  J.  H.  Berentz  against  tbe  Kern 
King  Oil  &  Development  Company  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Revei'sed. 

For  opinion  on  rehearing  in  Supreme  Court, 
see  84  Pac.  47. 

William  P.  Veuve  and  A.  B.  BIgler,  for  ap- 
pellants.   E.  B.  Coil,  for  respondent. 

SMITH,  J.  The  suit  was  brought  to  fore- 
close several  Hens  for  work  and  labor  per- 
formed In  the  construction  of  an  oil  well  on 
a  tract  of  80  acres  of  land  described  in  the 
complaint  Tbe  Belmont  Oil  Company  was 
and  is  the  owner  of  the  land,  of  which  the 
other  defendant  holds  a  lease,  and  tbe  latter 
defendant  is  also  the  owner  of  tbe  drilling 
apparatus,  derrick,  etc.,  now  on  the  land, 
and  used,  it  is  alleged,  "In  tbe  development 
and  working  of  tbe  said  land  and  mining 
claim."  Tbe  Belmont  Oil  Company  suffered 
default  Tbe  other  defendant  filed  demurrer 
and  answer,  but  did  not  appear  at  tbe  trial. 
The  judgment  is  against  th«  Kern  King  Oil 
and  Development  Company  and  contractors 
for  tbe  simis  therein  named,  and  it  Is  further 
adjudged  "that  plaintiff  is  entitled  to  enforce 
'  the  Hens  upon  the  mining  claims  and  tbe 
Improvements  described  in  tbe  complaint 
herein  for  tbe  said  sum  fonnd  due  him,  and 
that  said  Hens  are  superior  and  paramount 
to  the  interest  and  claim  of  all  tbe  defendants 
herein."  The  appeal  was  taken  within  60 
'days  of  the  entry  of  Judgment 
■  Tbe  judgment  against  the  Belmont  Oil 
Company  must  be  reversed  for  the  several 
reasons  that  there  is  no  allegation  In  the 
complaint  tbat  It  bad  any  knowledge  of  the 
work  done  on  tbe  land,  tbat  the  Judgment 
goes  beyond  the  prayer  of  tbe  complaint,  and 
that  there  was  no  competent  proof  of  tbe 
■service  of  summons. 

With  regard  to  tbe  latter  point,  there  Is 
a  return  of  one  Bristol,  a  constable,  that  be 
bad  served  tbe  Belmont  Oil  Company  In  tbe 
county  of  San  Bernardino,  but  this  was  not 
verified.  Code  Civ.  Proc.  S  410.  It  Is,  Indeed, 
intimated  in  respondent's  brief  that  tbe  re- 
turn of  service  was  amended,  but  we  are  not 
cited  to  what  part  of  the  transcript  this 
amendment  Is  to  be  found,  nor  does  it  appear 
In  tbe  index,  nor  have  we  been  able  to  find  It 

Tbe  judgment  against  tbe  other  defendant 
must  also,  we  think,  be  reversed.  Tbe  judg- 
ment is  for  a  Hen  upon  tbe  whole  of  tbe  land 
described  In  tbe  complaint:  but  there  Is 
no  allegation  In  tbe  complaint  that  tbe  whole 
of  the  land  was  necessary  for  the  convenient 
•use  and  occupation  of  the  well,  nor  was  any 
evidence  Introduced  with  reference  thereto, 
nor  Is  there  any  finding  upon  tbe  subject. 
It  is  also  to  be  observed  tbat  tbe  action  of 
tbe  court  In  this  particular  seems  to  have 
resulted  from  the  statement  of  tbe  plaintiff's 
attorney  that  it  was  not  denied  In  the  answer 
tbat  tbe  whole  of  said  land  was  required  for 


the  convenient  use  and  occupation  of  the  well, 
by  which,  as  tbe  fact  was  not  alleged  in  tbe 
complaint,  tbe  court  was  doubtless  misled. 
It  is  now  urged  by  tbe  respondent's  attor- 
ney that,  under  the  provisions  of  section  1183 
of  the  Code,  the  lien  in  this  case  extends  to 
tbe  whole  of  the  mining  claim,  whether  neces- 
sary for  the  convenient  use  and  occupation  of 
tbe  well  or  otherwise;  citing  Williams  v. 
Mountaineer  Gold  Mining  Co.,  102  Cal.  134, 
34  Pac.  702,  36  Pac.  388.  But  that  case, 
we  think,  has  no  application,  or,  rather,  none 
that  can  be  regarded  as  favorable  to  the  re- 
spondent's case.  There  tbe  property  Involved 
was  a  "mining  claim"  In  tbe  ordinary  sense 
of  tbe  word ;  tbat  Is  to  say,  a  "portion  of  tbe 
public  mineral  lands  which  the  miner,  for 
mining  purposes,  takes  up  and  holds  in  ac- 
cordance with  mining  law."  Morse  v.  De 
Ardo,  107  Cal.  622,  40  Pac.  1018,  and  cases 
cited.  And  it  was  held  tbat  under  section 
1183  tbe  Hen  extended  to  the  whole  of  tbe 
mining  claim.  But  from  tbe  decisions  it 
appears  to  have  been  tbe  opinion  of 'the  court 
tbat  tbe  section  in  question  provides  for  two 
separate  classes  or  categories  of  Hens,  namely: 
for  labor  performed  or  for  materials  furnish- 
ed to  be  used  In  the  construction,  etc.,  "of 
any  building,  wharf,  bridge,  ditch,  flume, 
aqueduct  tunnel,  fence,  machinery,  railroad, 
wa^on  road,  or  other  structure,"  and  'for 
labor  performed  "In  any  mining  claim  or 
claims  and  tbe  works  owned  and  used  by 
the  owners  for  reducing  tbe  ores,"  etc.,  which 
is  very  clearly  tbe  case;  and  from  this  It  Is 
to  be  Inferred  that  the  cases  provided  for  In 
tbe  two  clauses  are  exclusive  of  each  other. 
Tbe  question,  then.  Is,  to  which  of  these 
categories  Is  tbe  case  to  be  assigned,  and  upon 
this  point  we  are  of  the  opinion  that  it  falls 
under  tbe  former  category;  that  Is  to  say. 
that  It  Is  a  structure  similar  In  character 
to  tbe  other  structures  specified,  and  that  the 
Hen  will  extend  only  to  "a  convenient  space 
about  tbe  same,  or  so  much  as  may  be  re- 
quired for  tbe  convenient  use  and  occupation 
thereof,  to  be  determined  by  the  court" 
Code  Civ.  Proc.  S  1185.  This  Is  rendered 
clear  by  the  language  of  tbfe  latter  section, 
which  refers  to  "any  building.  Improvement, 
well,  or  structure,"  and  also  from  tbe  lan- 
guage of  section  1183,  as  amended  In  1899 
(St  p.  34,  c.  35).  In  wbjcb  tbe  word  "well" 
is  inserted  between  tbe  words  "aqueduct"  and 
"tunnel,"  appearing  in  the  first  clause  of  the 
former  act.  In  a  later  amendment,  tbe 
second  category  Is  made  to  Include,  also,  not 
only  "any  mining  claim  or  claims."  but  also 
"any  real  property  worked  as  a  mine."  But 
this  has  no  application  to  tbe  present  case. 
It  also  seems  apparent  from  the  language 
of  the  second  clause  of  the  section,  In  all  the 
forms  It  has  assumed  since  tbe  amendment 
of  1880,  that  the  mining  claims  referred  to. 
and  also  tbe  mines  included  by  tbe  last 
amendment  refer  to  mines  of  ore,  exclusively, 
and  tbat  it  was  never  Intended  to  have  any 
reference  to  the  sinking  of  oil  or  other  wells. 
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It  need  not  be  determined  In  tbe  present  case 
wliettier  tbe  term  "mining  claim"  can  t>e  con- 
strued as  in  any  case  applying  to  land  owned 
In  fee  simple.  Williams  v.  Santa  Clara  Min- 
ing Association,  66  Cal.  193.  5  Pac.  85;  Be- 
wide  T.  Mnir,  83  Cal.  373,  23  Pac.  390;  Morse 
V.  De  Ardo,  107  Cal.  622,  40  Pac.  1018. 
Judgment  appealed  from  is  reversed. 

We  concur:  GRAY,  P.  J.;  ALLEN,  J. 


(148  Cal.   577) 

BERENTZ  v.  BELMONT  OIL  CO.  et  al.    (L, 

A.    1,201.) 
(Supreme  Court  ot  California.    Jan.  30,  1906.) 

1.  Pbocess— Service— Pbook. 

Under  Code  Civ.  Proc.  §§  410-415,  requir- 
ing proof  of  service  of  summons  by  affidavit 
except  in  case  of  service  by  a  sheriff,  proof  of 
service  by  "certificate"  of  a  constable  is  insuf- 
ficient to  confer  jurisdiction. 

2.  Mines    and    Minebai.8— Liens— Enfobcb- 

MENT. 

Where,  in  an  action  to  enforce  a  latx>rer's 
lien  on  a  mining  claim  for  development  service 
rendered  under  a  contract  with  tlie  lessee  of 
the  property,  there  was  no  allegation  in  tbe 
complaint  that  tbe  lessee  bad  authority  to  devel- 
op the  mine  or  that  the  owner  had  tEnowledge 
thereof,  such  complaint  was  insufficient  to  sus- 
tain a  judgment  against  tbe  owner. 

3.  Liens— Foreclosure    Suit  —  Judgment — 
Conformity  to  Process  and  Pleadings. 

A  judgment  foreclosing  a  lien  for  a  larger 
amount  than  tbe  demand  stated  in  tbe  summons, 
and  which  in  that  particular  did  not  correspond 
with  tbe  prayer  of  tbe  complaint,  was  unsus- 
tainable. 

4.  Mines  and  Minerals— Laborers'  Liens — 
Enforcement. 

Code  Civ.  Proc.  §§  1183,  1187,  provide  that 
a  miner  working  on  a  mining  claim  or  a  me- 
chanic erecting  reduction  works  or  other  struc- 
tures useful  in  connection  with  mining  opera- 
tions thereon  has  a  lien  on  tbe  entire  claim  for 
his  wages  or  tbe  value  of  his  material ;  and  in 
respect  to  other  lands  section  1185  declares  that 
tbe  lien  attaches  only  to  the  ground  on  whicli 
the  building  or  other  structure  stands,  together 
with  a  convenient  space  about  tbe  same  or 
so  much  as  may  be  found  by  tbe  court  necessary 
for  the  convenient  use  and  occupation  of  such 
structure.  Ileld,  that  an  80-acre  tract  of  land 
in  process  of  development  as  an  oil  mine  was 
a  mining  claim  within  such  lien  law,  and  that 
laborers  rendering  services  in  the  development 
thereof  under  contract  with  the  lessee  were 
entitled  as  against  the  latter  to  a  lien  on  its 
interest  in  the  whole  land. 

5.  Appeal— Complaint— Demurrer  —  Harm- 
less Error. 

Where,  in  an  action  to  enforce  a  laborer's 
lien  on  a  mining  claim,  the  fact  that  the  con- 
tract was  in  writing  and  that  it  was  for  more 
.than  $1,000  was  clearly  proved  and  found  by 
the  court,  error,  if  any,  in  overruling  a  special 
demurrer  to  plaintiff's  complaint  for  failure  to 
allege  such  facts,  the  contract  not  having  been 
recorded,  was  harmless. 

6i  Mines  and  Minerals— Laborers'  Liens— 
Validitt  of  Contract. 

Where  a  contract  for  tbe  development  of  a 
mine  was  void,  payment  by  the  owner  to  the 
contractor  was  no  defense  to  lien  claims  of 
laborers  who  rendered  services  in  the  develop- 
ment of  the  mine. 
7.  Continuancb— Enoaoement  of  Counsel. 

It.  was  not  an  abuse  of  discretion  to  refuse 
a  continuance  on  the  ground  that  counsel  for 
<me  of   the  defendants   was   detaiued   by   pro- 


fessional engagements  In  another  county,  with- 
out a  showing  that  other  professional  advice  un- 
der the  circumstances  was  unavailable  and  that 
there  was  a  meritorious  defense  to  the  action, 
which  could  not  be  effectively  presented  without 
the  absent  attorney's  presence. 

In  Bank.  Appeal  from  Superior  Court, 
Kern  County;   J.  W.  Mabon,  Judge. 

Action  by  J.  H.  Berentz  against  tbe  Bel- 
mont Oil  Company  and  others.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  Bel- 
mont Oil  Company  and  Kern  King  OH  & 
Development  Company  appeal.  Judgment 
against  Belmont  Oil  Company  reversed,  and 
judgment  against  the  Kern  King  Oil  & 
Development  Company  affirmed. 

Wm.  P.  Veuve  and  A.  B.  Bigler,  for  ap- 
pellants. E.  B.  Coil  and  J.  W.  Wiley,  for 
resirandent. 

BBATTT,  G.  J.  Tbis  is  an  action  to 
foreclose  liens  of  laborers  employed  in  sink- 
ing an  oil  well.  The  defendant  tbe  Belmont 
Oil  Company  owned  tb^  south  balf  of  a  cer- 
tain quarter  section  of  land  in  Kern  county, 
known  as  tbe  "Baradino  Placer  Mining 
Claim."  Tbe  land  was  leased  to  Its  code- 
fendant,  tbe  Kern  King  Oil  &  Development 
Company,  and  tbat  company  bad  contracted 
witb  tbe  defendants  Martin  and  Berry  for 
its  development  by  sinking  one  or  more  oil 
wells  tbereon.  Tbe  contract  between  the 
Kern  King  Company  and  Martin  and  ^rry 
was  In  writing,  but  was  not  recorded.  Plain- 
tiff and  bis  assignors  were  employed  b.v 
Martin  and  Berry,  and  performed  labor  In 
sinking  one  of  tbe  wells  contracted  for  by 
tbe  Kern  King  Company,  and  tbey  claim  a 
lien  upon  tbe  entire  tract  of  80  acres  as  a 
"mining  claim"  within  tbe  meaning  of  that 
expression  as  used  In  tbe  lien  law.  Code 
Civ.  Proc.  i  1183  et  seq.  By  tbe  decree  of 
tbe  superior  court  it  was  adjudged  tbat  tbe 
plaintiff  bad  a  valid  lien  for  tbe  amount 
found  due  from  Martin  and  Berry,  together 
witb  interest  and  counsel  fees,  upon  tbe  whole 
of  tbe  80  acres,  and  that  tbe  lien  attached, 
not  only  to  the  leasehold  interest  of  tbe  Kern 
King  Company,  but  to  tbe  fee.  The  usual 
order  followed  for  a  sale  ot  tbe  premises, 
application  of  tbe  proceeds  to  payment  of 
costs  and  satisfaction  of  tbe  liens,  and  for 
a  deficiency  judgment  against  the  contractors. 
The  two  corporations  have  joined  in  an  ap- 
peal from  tbe  judgment,  which  was  taken 
less  than  60  days  after  its  rendition,  and  tbey 
have  Included  In  tbe  transcript  a  settled 
statement  on  motion  for  a  new  trial,  claiming, 
along  witb  other  assignments  of  error,  tbat 
one  of  tbe  material  findings  Is  unsupported 
by  the  evidence.  Tbe  api)eal  was  taken  to- 
tbis  court  before  tbe  recent  amendment  of 
tbe  Constitution,  and  was  subsequently  as- 
signed to  tbe  District  Court  of  Appeal  for 
tbe  Second  District,  where  tbe  judgment  of 
the  superior  court  was  reversed  as  to  both 
appellants.  84  Pac.  45.  Tbe  cause  Is  now 
for  decision  after   relieuring   in  tbis  court 
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As  against  the  Belmont  Company  and  Mar- 
tin and  Berry,  the  judgment  was  entered 
upon  their  default  The  Kern  King  Company 
demurred,  and,  its  demurrer  being  overruled, 
answered  the  complaint,  but  failed  to  ap- 
pear at  the  trial.  We  thlnlt  it  was  rightly 
held  by  the  District  Court  of  Appeal  that 
the  Judgment  against  the  Belmont  Company 
is  erroneous.  As  to  it  the  only  evidence  of 
service  of  summons  was  a  certificate  of  a 
constable,  while,  except  in  case  of  service  by 
a  sheriff,  tlie  Code  of  Civil  Procedure  re- 
quires proof  by  affidavit  Code  Civ.  Proc. 
{J  410-415.  There  is,  however,  a  question 
whether  lliis  rule  has  not  been  rela.ted.in 
favor  of  constables  by  section  153  of  the 
county  government  bill  of  1897  (St  1897, 
p.  402,  c.  277),  and  since  that  question  has 
not  been  argued  we  leave  It  undecided ;  for, 
even  if  there  had  been  proof  or  finding  of 
due  service  of  the  summons  on  the  Belmont 
Company,  the  default  Judgment  as  to  it 
would  have  been  erroneous,  for  two  reasons: 
First  there  is  no  allegntion  in  the  complaint 
that  the  Kern  King  Company  had  authority 
as  lessee  to  develop  the  mine,  or  that  the 
Belmont  Company  had  Icnowledge  that  the 
worii  was  being  done ;  and,  second,  the  mine 
is  charged  with  a  lien  for  a  larger  amount 
than  the  demand  stated  in  the  summons, 
which  in  this  particular  does  not  correspond 
with  the  prayer  of  the  complaint  For 
these  reasons  the  Judgment  against  the  Bel- 
mont Oil  Company  must  be  reversed,  and 
this  leaves  nothing  to  be  considered  except 
the  right  of  the  plaintiff  to  a  lien  upon  the 
leasehold  interest  of  the  Kern  King  Oil  & 
Development  Company. 

The  more  important  questions  presented 
by  tlie  appeal  of  that  company  relate  to  the 
construction  of  the  lien  law  in  its  applica- 
tion to  claims  for  labor  in  the  development 
of  mineral  oil  lands.  The  law  contains  ex- 
press provisions  as  to  "mining  claims"  to 
the  effect  that  a  miner  worliing  on  a  claim, 
or  a  mechanic  erecting  reduction  worics  or 
other  structures  useful  in  connection  with 
mining  operations  thereon,  has  a  lien  upon 
the  entire  claim  for  his  wages,  or  the  value 
of  his  material.  Code  Civ.  Pi-oc.  §§  1183- 
1187 ;  Williams  v.  Mountaineer  Co.,  102  Cal. 
134,  34  Pac.  702,  36  Pac.  388.  But  with  re- 
spect to  other  lands  the  lien  attaches  only 
to  the  ground  upon  which  the  building  or 
other  structure  stands,  together  with  a  con- 
venient space  about  the  same,  or  so  much  as 
may  be  found  by  the  court  necessary  for 
the  convenient  use  and  occupation  of  such 
structure.  Code  Civ.  Proc.  §  1185.  In  con- 
struing this  law  the  District  Court  of  Ap- 
peal followed  what  It  understood  to  be  the 
decision  of  this  court  In  Williams  t.  Moun- 
taineer Co.,  supra,  and  held  that  there  are 
two  distinct  categories  of  liens  provided  for, 
and  that  they  are  mutually  exclusive,  viz., 
liens  for  labor  or  materials  employed  or  used 
in  the  construction  of  "any  building,  wharf, 
bridge,  ditch,  flume,  aqueduct,  well,  tunnel. 


fence,  or  other  structure"  where  the  lien  at- 
taches only  to  so  much  land  adjacent  to 
that  upon  which  the  structure  stands  as 
may  be  found  necessary  for  Its  convenient 
use,  and  liens  for  labor  and  materials  em- 
ployed or  used  on  mining  claims,  where  the 
lien  attaches  to  the  entire  claim  and  all  its 
appurtenances.  It  Is  also  held  that  a  tract 
of  land,  though  linown  as  a  placer  mining 
claim  and  in  process  of  development  for  the 
discovery  and  production  of  mineral  oil.  Is 
not  a  mining  claim  within  the  meaning  and 
intention  of  the  lien  law.  The  conclusion 
necessarily  followed  that  the  lien  in  ques- 
tion here  fell  within  the  category  of  those 
which  attach  to  the  structure  only  and  a 
convenient  space  about  it,  and  the  Judgment 
of  the  superior  court  was  reversed  for  the 
reason  that  there  was  neither  allegation,  evi- 
dence, nor  finding  that  the  whole  80  acres 
was  necessary  or  convenient  for  the  use  and 
occupation  of  the  well.  We  thinlt  the  Dis- 
trict Court  of  Appeal  misconstrued  the  de- 
cision in  Williams  v.  Mountaineer  Company 
as  holding  that  the  two  categories  of  liens 
are  mutually  exclusive.  The  appellant  In 
tlirtt  case  had  furnished  material  for  the  con- 
struction of  a  mill,  a  tramway,  a  boarding 
house  and  other  buildings,  every  one  of  them 
"structures"  included  in  the  first  category 
upon  which,  with  a  convenient  space  about 
them  respectively,  he  would  have  had  a 
separate  lien  if  they  had  been  erected  for 
different  owners  for  purposes  other  than 
the  worlving  of  a  mine,  but  because  they 
were  built  for  a  mine  owner  for  use  In  woric- 
ing  his  mine,  the  appellant's  claim  of  a  sepa- 
rate lien  upon  them  was  disallowed,  and  his 
security  was  completely  lost  because  he  had 
not  described  the  mining  claim  in  bis  no- 
tice of  lien.  The  effect  of  that  decision.  In 
short,  is  to  transfer  any  building  or  other 
structure  from  the  first  to  the  second  category 
whenever  it  is  an  adjunct  or  appurtenance 
to  a  mining  claim,  and,  if  a  tract  of  land 
upon  which  a  well  is  being  drilled  for  the  pur- 
pose of  extracting  mineral  oil  is  a  mining 
claim,  the  well,  notwithstanding  the  inclu- 
sion of  wells  in  the  enumeration  of  structures 
upon  which  separate  liens  are  allowed,  is 
an  essential  part  of  the  mine,  and  for  that 
reason  the  lien  of  those  who  have  made  it 
extends  to  the  whole  claim,  and  would  be 
lost  if  less  was  described  in  the  lienor's 
notice. 

The  question,  therefore.  Is  whether  this 
80-acre  tract  of  land  in  process  of  develop-" 
ment  as  an  oil  mine  is  a  mining  claim  with- 
in the  meaning  of  the  lien  law,  and  we  think 
that  in  any  view  of  the  case  this  questloa 
must  be  answered  in  the  affirmative.  Under 
the  act  of  Congress  of  1897  (Act  Feb.  11, 
1897,  ch.  216,  29  Stat  526  [U.  S.  Comp.  St 
1901,  p.  1434]),  the  location  and  sale  of  oil 
land  is  governed  by  the  mineral  laws  of 
the  United  States  applicable  to  the  location 
and  sale  of  placer  mining  claims,  and  If 
laud  Is  located  and  held  under  this  law.  It 
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Is  a  mining  dalm  before  patent  In  every 
gense  of  tbe  word,  and  for  tbe  purpose  of 
the  Uen  law  It  does  not  cease  to  be  a  mining 
claim  when,  by  a  patent  from  the  govern- 
ment, the  fee  is  transferred  to  the  locator  .or 
his  assigns.  This  was  clearly  held  in  Be- 
wick V.  Muir.  83  Cal.  372,  23  Pac.  389,  and 
tbe  authority  of  that  decision  has  never  been 
questioned.  Something  said  obiter  by  Justice 
Sharpstein,  In  the  course  of  his  opinion  in 
regard  to  lands  granted  by  the  Mexican  gov- 
ernment, was  disregarded  in  Morse  v.  De 
Ardo,  107  Cal.  «J24,  40  Pac.  1018;  but  it  was 
not  there  decided  that  ground  actually 
worked  as  a  mine  within  a  larger  tract  of 
agricultural  land  wi^  not  subject  to  a  lien 
as  such.  The  Judgment  of  the  lower  covurt 
decreeing  a  Uen  upon  26  out  of  160  acres 
of  land  including  the  mining  works  was  re- 
versed for  want  of  a  finding  that  the  smaller 
tract  was  a  mining  claim.  The  question  for 
decision  here  is  therefore  unembarrassed  by 
any  previous  decision  of  the  court  incon- 
sistent with  the  view  above  expressed,  and 
we  have  only  to  deal  with  tbe  points  ad- 
vanced In  the  argument  in  support  of  the 
opposite  view.  It  is  contended  that  the  lien 
law,  in  speaking  of  mining  claims,  refers 
to  mines  of  ore  exclusively,  but  we  think 
there  is  nothing  in  the  language  or  policy 
of  tbe  law  to  Justify  that  construction.  By 
the  act  of  Congress  passed  in  1897,  oil  lo- 
cations were  brought  within  the  category  of 
mining  claims,  and  if  tbe  Legislature,  in 
re-enacting  section  1183  of  the  Code  of  Civil 
Procedure  in  1899,  had  intended  to  restrict 
its  oi>eratlons  to  fnlnes  of  ore.  It  would  have 
made  an  express  exception  of  oil  locations, 
^ut  not  only  was  no  such  exception  made, 
there  was  good  reason  why  it  should  not  be 
made.  Tbe  Constitution  of  tbe  state  gives 
to  mechanics,  materialmen,  artisans,  and 
laborers  of  every  class  a  lien  upon  the  prop- 
erty upon  which  they  have  bestowed  labor, 
or  for  which  they  have  furnished  material, 
for  the  value  of  such  labor  and  material, 
leaving  to  the  Legislature  only  the  task  of 
providing  for  the  speedy  and  efficient  en- 
forcement of  such  liens.    Article  20,  {  15. 

There  may  be  a  question  whether  the  Legis- 
latnre  has  thoroughly  fulfilled  its  duty  In  this 
respect,  bnt  the  law,  such  as  it  is,  should  be 
given  a  construction  as  fully  in  harmony  with 
the  Constitution  as  its  terms  will  4dmit, 
and  since  there  is  no  reason  for  making  a 
discrimination  against  those  who  contribute 
to  tbe  development  of  oil  claims,  they  should 
have  the  fnll  benefit  of  the  literal  terms  of 
the  statute.  This,  indeed,  is  necessary  to 
preserve  its  harmonious  operation.  The  Con- 
stitution and  the  law  alike  purport  to  give 
the  artisan,  laborer,  or  materialman,  a  Uen 
upon  "the  property"  which  his  labor  or  ma- 
terials have  created  or  improved.  If  labor 
or  materials  have  gone  into  a  building  or 
other  structure,  the  lien  attaches  to  the 
structure,  to  tbe  ground  upon  which  It  stands, 
and  to  a  space  about  it  sufficient  for  its  con- 
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venient  use  or  occupation,  that  being  deemed 
— and  rightly  so — the  property  created  or 
improved.  In  case  of  labor  or  material  con- 
tributed to  the  development  or  working  of  a 
mine,  the  rule,  though  expressed  in  different 
terms,  is  in  effect  tbe  sama  For  mining 
claims  have  always  been  restricted  by  the 
rules  and  customs  of  miners  prior  to  tbe 
enactment  of  the  mining  laws,  and  since 
that  time  by  the  laws  themselves,  to  what  Is 
regarded  as  a  reasonable  quantity  of  placer 
ground,  and,  in  case  of  lode  claims,  to  so 
much  only  of  tbe  ground  adjacent  to  the  lode 
as  is- required  for  convenient  working.  The 
statute,  therefore,  does  not  In  reality  con- 
tain two  rules  for  determining  what  is  sub- 
ject to  ^  laborer's  or  materialman's  lien.  It 
contains  bnt  one  rule,  and  tbat  the  rule  of 
the  Constitution  which  fastens  a  lien  upon 
tne  property  Improved  or  benefited;  and  oU 
claims  being  within  the  reason,  as  well  as 
the  letter  of  the  law,  are,  as  they  should  be, 
governed  by  the  same  rule.  When  labor  or 
material  is  expended  in  developing  an  oil 
claim,  the  lien  attaches  to  the  claim.  If  It 
Is  the  claim  of  a  single  locator  to  20  acres, 
the  lien  covers  tbe  20  acres,  and  if  It  Is  a 
consolidated  claim  of  several  locators  the 
lien  will  cover  tbe  whole  of  the  consolidated 
claim,  if  It  is  being  worked  as  a  whole.  In 
this  case  the  land — 80  acres — is  only  half 
tbe  size  permitted  by  law  to  be  located  as 
a  consolidated  claim.  It  is  known  as  the 
"Baradino  Placer  Mining  Claim."  It  is  de- 
scribed in  the  complaint  as  a  mining  claim. 
It  is  not  denied  in  the  answer  of  the  Kern 
King  Company  tbat  it  is  a  mining  claim. 
The  court  finds  that  said  company  had  a 
lease  of  the  claim  with  power  to  develop  It, 
and  that  It  owns  all  the  apparatus  and  im- 
provements on  the  ground.  There  was  real- 
ly no  issue  between  tb^  plaintiff  and  the  Kern 
King  Company  as  to  the  land  being  a  mining 
claim — so  far  as  oil  land  can,  under  any 
circumstances,  be  a  mining  claim — and  If 
there  liad  been  an  issue  It  is  found  in  favor 
of  the  plaintiff.  The  superior  court,  there- 
fore, did  not  err  in  holding  that  plaintiff's 
lien  extended  to  the  whole  80  acres.  This 
conclusion  disposes  of  all  the  exceptions  based 
upon  the  failure  of  plaintiff  to  allege,  and 
of  the  court  to  find,  that  the  whole  of  the  80 
acres  Is  necessary  to  the  convenient  use  and 
occupation  of  the  well. 

Several  assignments  of  error  are  based  up- 
on the  failure  of  plaintiff  to  allege  that  the 
contract  with  Martin  and  Berry  was  in  writ- 
ing, or  that  it  was  for  more  than  $1,000. 
When  no  contract  between  tbe  owner  of  land 
and  his  contractor  Is  recorded,  those  who 
work  under  the  contractor  have  no  means  of 
knowledge  whether  the  contract  is  in  writing 
or  not,  or  whether  it  is  for  more  or  less  than 
$1,000,  and  these  facts  being  peculiarly  with- 
in the  knowledge  of  tbe  owner,  be  suffers  no 
detriment  from  tbe  -faUure  of  plaintiff  to 
make  tliem  the  subject  of  conjectural  alle- 
gation.   Here   the   facts   that   the   contract 
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was  in  writing,  and  that  It  was  for  more  tban 
f  1,000,  were  clearly  proved  and  found  by  the 
court,  and  the  error,  If  any.  In  overruling 
the  special  demurrer  directed  to  this  point, 
was  harmless.  This  view  also  disposes  of 
the  objection  to  the  second  and  third  counts 
of  the  complaint  for  failing  to  allege  that 
anything  was  due  the  contractors  when  the 
lien  notices  were  filed.  The  contract  being 
void,  payment  by  the  owner  to  the  contractor 
is  no  defense  to  the  claim  of  Hen. 

We  cannot  say  that  it  was  an  abuse  of 
discretion  to  deny  the  Kern  King  Company's 
motion  for  a  continuance,  based  upon  the 
sole  ground  that  its  counsel  was  detained 
by  previous  professional  engagements  in 
Santa  Clara  county.  It  should  bare  been 
made  to  appear  that,  under  the  circumstan- 
ces, other  professional  advice  was  unavaila- 
ble, and  that  there  was  a  meritorious  defaise 
to  the  action,  which  could  not  be  effectively 
presented  without  the  presence  of  the  ab- 
sent attorney.  Nothing  of  this  kind  was 
shown. 

We  find  no  error  in  the  proceedings  of  the 
superior  court  prejudicial  to  the  Kern  King 
Oil  &  Development  Company,  and  the  Judg- 
ment against  it  is  therefore  affirmed.  The 
judgment  against  the  Belmont  Oil  Company 
Is  reversed,  and  the  cause  remanded  for 
further  proceedings  against  that  company  as 
the  plaintiff  may  be  advised. 

We  concur:  HENSHAW,  J.;  SHAW,  J.; 
McFARLAND,  J.;  ANGELLOTTI,  J.;  LORI- 
GAN,  J. 


(2  CAl.  App.  679) 

GOMEZ  et  al.  v.  SCANLAN  et  al.       ' 

(Court  of  Appeal,  First  'District,  California. 
Jan.  2,  1906.  Rehearing  Denied  Jan.  31, 
1906;  Denied  by  Supreme  Court  March  1, 
190C.) 

1.  Husband  and  Wife  —  Communitt  Pbop- 
ERTY — ^Actions — Joinder  of  Wife  as  Pabtt 
Plaintiff. 

Though  the  right  of  a  married  woman  to 
recover  damages  for  false  imprisonment  is  com- 
mimity  property,  ^he  may  join  with  her  husband 
in  an  action  therefor. 

2.  Abatement  and  Revivaij — Death  of  Hus- 
band— Substitution  of  Aduinistbator. 

Where  an  action  was  properly  brought  by 
husband  and  wife  joining  as  parties  plaintiff. 
and  the  husband  died  pending  the  action,  it 
was  proper  to  substitute  bis  administratrix. 
[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Abatement  and  Revival,  §  318.] 

8.  Constables  —  Liabilitt  on  Official 
Bonds — Acts  in  Excess  of  Authority. 
Where  a  constable,  in  executing  a  valid 
search  warrant,  exceeded  his  authority  and 
committed  trespass  by  causing  a  person  to  be 
imprisoned,  the  sureties  on  his  official  bond 
were  liable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sheriffs  and  Constables,  {  354.] 

Appeal  from  Superior  Court,  Contra  Costa 
County;    William   S.  Wells,    Judge. 

Action  by  Magdalena'  Gomez  and  another 
against  Michael  J.  Scanlan  and  others. 
While    the    action    was   pending    John    H. 


Gomez,  one  of  the  plalntifTs,  died  and  Magda- 
lena Gomez,  administratrix  of  his  estate^ 
was  substituted.  From  a  judgment  for  plaio- 
tltCs,  defendants  appeal.    Affirmed. 

A.  L.  Frlck  and  R.  H.  Latimer,  for  ap- 
pellants. W.  M.  Cannon  and  H.  V.  Alvarado, 
for  respondents. 

COOPER,  J.  This  action  was  brought  to 
recover  damages,  in  the  sum  of  $500,  against 
defendant  Scanlan,  as  constable,  and  the 
other  defendants  as  sureties  on  his  official 
bond,  for  false  Imprisonment.  The  case  was 
tried  before  a  Jury,  and  a  verdict  rendered 
for  plaintiff  in  the  sum  of  $500.  This  ap- 
peal is  from  the  judgment  on  the  Judgment 
roll  without  a  bill  of  exceptions. 

The  action  was  brought  by  John  H.  Gomez 
and  Magdalena  Gomez,  bis  wife,  for  false 
imprisonment  and  wrongs  committed  by  de- 
fendant Scanlan  on  the  person  of  the  wife. 
Defendants  claim  that  their  demurrer,  which 
was  on  the  ground  of  misjoinder  of  plain- 
tiffs, should  have  been  sustained,  for  the  rea- 
son that  the  right  to  recover  damages  by  the 
wife  Is  in  the  nature  of  a  chose  In  action, 
is  community  property,  and,  like  the  damages 
when  recovered,  subject  to  the  control,  power, 
and  management  of  the  husband ;  and  hence, 
being  community  property,  the  husband  is 
the  only  necessary  and  proper  party  plaintlfT. 
While  ordinarily  the  rule  Is  that  the  wife 
Is  not  a  proper  party  in  an  action  to  recover 
community  property,  this  class  of  cases  forma 
an  exception.  The  rule  has  been  recognized 
In  this  state  in  many  cases,  of  which  the 
following  are  a  few:  Sheldon  r.  Steamship 
Uncle  Sam,  18  Cal.  527)  79  Am.  Dec.  193; 
Matthew  v.  O.  P.  R.  R.  Co.,  63  Cal.  451;  Tell 
V.  Gibson,  66  Cal.  274,  5  Pac.  223;  McKune 
V.  Santa  Clara  V.  M.  $  L.  Co.,  110  Cal.  480; 
42  Pac.  980.  The  claim  that  after  the  death 
of  the  husband  the  administratrix  of  the 
estate  should  not  have  been  substituted,  and 
that  by  such  substitution  there  was  an  im- 
proper joinder  of  parties  plaintiff,  la  equally 
without  merit.  The  husband  having  been 
a  necessary  and  proper  party  to  the  action 
when  it  was  commenced,  his  legal  representa- 
tive became  such  upon  his  death,  and  the 
appointment  of  such  legal  representative. 
Newton  and  Wife  v.  Hotton,  2  Lord  Ray- 
mond's Rep.  1208;  Scbouler  on  Domestic 
Relations  (5th  Ed.)  {  77;  Fordyce  t.  Dixon 
(Tex.  Sup.)  8  S.  W.  504. 

It  is  further  urged  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  as  against  the  defendants  who  are 
sureties,  for  the  reason  that  It  shows  that 
the  wrongful  acts  complained  of  were  done 
by  the  constable  In  his  official  capacity.  The 
case  of  Felonlcher  v.  Stingley  et  al.,  142 
Cal.  630,  76  Pac.  504,  Is  relied  on.  In  that 
case  there  was  no  allegation  that  the  con- 
stable had  any  writ  or  order  directing  bim 
to  do  anything,  and  the  complaint  did  not 
state  any  facts  showing  or  tending  to  show 
that  the  wrongs  complained  of  were  done  by 
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the  constable  while  acting  in  bis  official 
capacity.  It  was  said  in  tlie  opinion:  "The 
weight  of  authority  and  the  rule  in  this  state 
Is  that  the  officer  and  his  sureties  are  re- 
sponsible for  every  abuse  of  bis  official  pow- 
ers. When  he  has  in  bis  bands  a  valid  writ, 
and  under  cover  of  the  writ,  claiming  to 
act  under  It,  he  goes  beyond  it  and  commits 
a  trespass,  his  sureties  are  liable."  The 
facts  alleged  bring  the  case  at  bar  within 
the  above  rule.  The  complaint  alleges  that 
the  defendant  Scanlan  bad  in  bis  bands  a 
valid  search  warrant,  "purporting  to  author- 
ize said  defendant  Scaulan  to  search  the 
premises  of  the  plaintiffs  in  said  town  for  cer- 
tain personal  property  claimed  by  said  Scan- 
lan to  have  been  stolen;  that  acting  in  his 
official  capacity  as  such  constable,  and  pre- 
tending to  be  authorized  so  to  do  by  such 
search  warrant,  said  defendant  Scanlan  did 
then  and  there  maliciously  and  with  force 
imprison  the  said  plaintiff  Magdalena  Gomez, 
and  deprive  her  of  her  liberty  for  the  space 
of  two  hours;  and  while  so  imprisoned  and 
deprived  of  her  liberty  said  defendant  Scan- 
lan, pretending  to  be  authorized  so  to  do  by 
such  search  warrant,  maliciously  and  by 
force  and  threats  of  violence,  caused  the 
clothing  of  said  plaintiff  to  be  removed 
from  her  body'  and  searched,  and  her  person 
exposed  to  the  view  of  said  defendant  and 
another  person  present."  If  the  above  alle- 
gations are  not  sufficient  to  sbow  a  liability 
on  the  sureties  it  would  be  difficult  to  show 
such  liability.  When  an  officer  performs  an 
act  in  strict  accordance  with  the  directions 
of  a  valid  writ,  and  In  the  line  of  his  official 
duty,  neither  be  nor  his  sureties  are  respon- 
sible. If  he  willfully  performs  such  act 
without  any  valid  process  and  outside  his 
official  duty,  he  alone  is  responsible  in  dam- 
ages. If  be  has  in  bis  possession  a  valid 
writ  or  order,  and,  claiming  and  even  be- 
lieving that  be  is  acting  within  the  scope 
of  such  writ  or  order,  performs  an  Illegal  or 
unauthorized  act  as  to  the  party  against 
whom  the  writ  or  order  runs,  or  as  to  a 
third  party,  tben  be  Is  liable,  and  also  his 
sureties  to  the  extent  of  their  bond.  The 
condition  of  the  defendant's  bond  was'  that 
he  would  well,  truly,  and  faithfully  perform 
the  official  duties  required  of  him  by  law. 
He  was  not  so  faithfully  performing  his 
official  duties  when  be  did  the  acts  set  forth 
in  the  complaint 
The  Judgment  Is  aflirmed. 

We  concur:    HARRISON,  P.  J. ;  HALL,  J. 


(2  Cal.  App.  574) 

BATES  V.  ADAMSON  et  al. 

(Court   of  Appeal,   First   PIstrict,   California. 
Dec.  30,  1005.) 

1.  MtnciciPAT.    Corporations  —  Street    Im- 

PBOVEMESTS ASSESSMENTS — ErROKS. 

Where  'the  superintendent  of  streets  of  a 
city  asHesaed  defendant's  lots  at  a  sum  greater 
than    they  should   have   been   assessed   for,   it 


was  a  mere  error  in  tbe  assessment  and  not  a 
jurisdictional  defect,  the  assessment  being  made 
at  a  uniform  rate,  and  having  stated  the  num- 
bers and  frontage  of  each  lot  fronting  on  the 
portion  of  the  street  to  be  improved. 
2.  Same — Remedies — Appeal  to  City  Couit- 
ciii — Failure  to  Appeal. 

Vrooman  Act  (St  1885,  p.  156,  c  153) 
{  11,  relating  to  municipal  improvements,  pro- 
vides that  any  owner  having  any  objection 
to  the  correctness  of  an  assessment  or  proceed- 
ings taken  by  the  superintendent  of  streets 
shall  within  30  days  from  the  date  of  the  re- 
turn, appeal  to  the  city  council  stating  his 
objections  in  writing,  on  which  appeal  the 
city  council  may  remedy  and  correct  any  error 
or  informality  in  the  proceedings,  etc.,  and  that 
all  decisions  and  determinations  of  the  city 
council  on  notice  and  hearing  shall  be  final 
as  to  all  errors  and  irregularities  which  the 
city  council  might  have  remedied  and  avoided, 
and  that  no  assessment  shall  be  held  invalid 
except  on  appeal  to  the  city  council,  as  pro- 
vided, for  any  error,  informality  or  defect  in 
the  assessment  itself.  Hdd,  that  such  section 
provided  a  remedy  for  the  correction  of  an 
assessment  which  was  excessive,  and  defendants, 
having  failed  to  pursue  the  same,  were  not  en- 
titled to  assert  sucb  objection  as  a  defense 
to  a  proceeding  to  enforce  the  assessment 
against  their  lots. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  3.  C.  B.  Hebbnrd, 
Judge. 

Action  by  J.  C.  Bates,  Jr.,  against  W.  R.  H. 
Adamson  and  another,  as  jexecutor  and  exe- 
cutrix, etc.  From  a  Judgment  in  favor  of  de- 
fendants,  plaintiff  appeals.    Reversed. 

J.  C.  Bates  and  D.  H.  Whlttemore,  for  ap- 
pellant Bradley  &  McKlnstry  and  Camp- 
bell, Metson  &  Campbell,  for  respondents. 

COOPER,  J.  This  action  was  brought  to 
obtain  a  Judgment  and  decree  of  Hen  upon 
the  lot  of  defendants  for  $1,038.34,  besides 
interest  and  attorneys'  fees,  being  the  amotmt 
claimed  to  be  due  from  defendants  as  an 
assessment  upon  their  lot  for  grading  Seven- 
teenth street  between  Stanyan  and  Ashbury 
streets,  in  the  city  of  San  Francisco.  The 
court  granted  a  nonsuit,  and  Judgment  was 
entered  in  favor  of  defendants,  from  which 
plaintiff  appeals  on  the  Judgment  roll  and  a 
bill  of  exceptions.  Upon  the  trial  the  plain- 
tiff offered  in  evidence  the  assessment  war- 
rant, and  diagram,  with  affidavit  of  demand 
and  nonpayment  together  with  the  certificate 
of  the  city  engineer.  The  defendant  objected 
to  these  documents,  and  to  each  of  them,  up- 
on the  grounds  that  the  assessment  was  not 
made  as  provided  by  subdivision  10  of  sec- 
tion 7  of  the  Vrooman  act  (St  1885,  p.  153, 
c.  153),  that  the  assessment,  while  correctly 
stating  the  number  of  cubic  yards  credit  to 
which  the  property  owners  are  entitled  who 
have  performed  work  under  private  contract 
does  not  correctly  state  the  cash  credit  to 
which  the  property  owners  against  whom 
assessments  were  made  are  entitled.  The 
court  sustained  the  objection  to  these  docu- 
ments, and  thus  ruled  out  the  evidence  on 
which  plaintiff  relied  to  prove  his  case.  This 
ruling  presents  the  material  question  upon 
this  appeal. 
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The  assessment  and  diagram  show  that  the 
total  number  of  cubic  yards  o{  grading  on 
Seventeenth  street,  between  Stanyan  and 
Ashbury  streets,  was  t53,773,  the  expense  of 
i^hicb  was  assessable  on  the  lots  fronting  on 
said  designated  portion  of  said  street,  being 
lots  1  to  11,  inclusive,  as  shown  on  the  dia- 
gram. The  total  number  of  front  feet  of  all 
the  lots  was  2,872  feet  5  inches.  The  owners 
of  lots  5  and  8,  having  2,323  feet  4  inches 
frontage,  performed  all  the  grading  in  front 
of  said  lots,  which  amounted  to  51,G47  cubic 
yards,  which  was  10,058  cubic  yards  more 
than  the  amount  of  the  assessment  on  said 
lots  would  have  been,  and  they  were  accord- 
ingly credited  with  the  full  amount  of  the 
assessment  against  said  lots.  The  assessor 
credited  the  excess  of  10,058  cubic  yards  on 
the  whole  sum  of  03,773  cubic  yards.  Defend- 
ants claim  that  the  excess  should  have  been 
credited  on  the  remahiing  12,126  cubic  yards, 
and  that  the  cost  of  the  remaining  grading 
was  all  that  was  assessable  against  the  own- 
ers of  the  lots  other  than  lots  5  and  8.  If 
defendants'  position  is  correct  it  is  evident 
that  in  all  cases  where  owners  have  graded 
the  street  in  front  of  their  premises  in  ex- 
cess of  the  assessment  for  grading  gpon  their 
lots,  under  subdivision  10  of  section  7  of  the 
Vrooman  act  (St.  1885.  p.  153,  c.  153)  there 
would  have  to  be  a  second  and  difiFerent  as- 
sessment against  the  remaining  lots.  Un- 
der the  view  we  talce  of  this  case  it  Is  not 
necessary  to  decide  this  question.  If  the 
superintendent  of  streets  assessed  the  lot 
of  defendants  more  than  it  should  have  been 
assessed  for,  it  was  an  error  in  the  a8ses» 
ment  The  assessment  made  by  him  gave 
the  ntmibers  and  frontage  of  each  lot  front- 
ing on  the  portion  of  the  street  to  be  im- 
proved. The  assessment  was  at  a  uniform 
rate  per  front  foot  It  fixed  the  amount  of 
the  assessment  against  each  lot  at  such  uni- 
form rate.  It  is  provided  in  section  11  of  said 
Vrooman  act  that  any  owner,  "having  or 
making  any  objection  to  the  correctness  or 
legality  of  the  assessment  or  other  act,  de- 
termination or  proceedings  of  the  superin- 
tendent of  streets,  shall,  within  thirty  days 
after  the  date  of  the  warrant,  appeal  to  the 
city  council,  as  provided  in  this  section,  by 
briefly  stating  their  objections  in  writing  and 
filing  the  same  with  the  clerk  of  said  city 
council.  *  *  •  Upon  such  appeal  the  said 
city  council  may  remedy  and  correct  any 
error  or  informality  in  the  proceedings, 
•  •  •  alter,  modify,  or  correct  the  assess- 
ment In  such  manner  as  to  them  shall  seem 
just;  •  •  *  and  may  instruct  and  direct 
the  superintendent  of  streets  to  correct  the 
warrant,  assessment,  or  diagram  in  any 
particular,  or  to  make  and  issue  a  new  war- 
rant, assessment,  and  diagram.  •  •  •  All 
the  decisions  and  determinations  of  said 
city  council,  upon  notice  and  hearing  as 
aforesaid,  shall  be  final  and  conclusive  upon 
all  persons  entitled  to  appeal  under  the  pro- 
visions of  this  section,  as  to  all  errors,  in- 


formalities and  irregularities  which  said 
city  council  might  have  remedied  and  avoid- 
ed; and  no  assessment  shall  be  held  invalid 
upon  appeal  to  the  city  council,  as  provided 
in  this  section,  for  any  error,  informality  or 
other  defect  in  any  of  the  proceedings  prior 
to  the  assessment,  or  in  the  assessment  it- 
self." 

The  above  section  gave  defendants  a  tribu- 
nal to  which  they  had  the  right  to  apply  for 
relief.  They  had  only  to  briefly  state  their 
objections  in  writing  to  the  assessment  and 
file  it  with  the  clerk  of  the  city  council. 
They  had  30  days  in  which  to  do  this,  but 
do  not  appear  to  have  made  any  objections  In 
any  manner  to  the  assessment  The  city 
council  could  have  instructed  the  superinten- 
dent of  streets  to  correct  the  assessment,  or 
to  make  a  new  one.  The  object  of  the  sec- 
tion Is  to  treat  all  owners  fairly;  to  give  them 
a  tribunal  where,  without  technical  formali- 
ties, they  may  have  their  rights  adjusted, 
and  all  questions  in  regard  to  the  assess- 
ment and  proceedings  leading  up  to  it  passed 
upon  and  corrected  by  the  local  authorities. 
This  meaning  is  clearly  expressed  in  the  sec- 
tion, because  it  states  that  no  assessment 
shall  be  held  invalid,  except  upon  appeal  to 
the  city  council,  for  any  eryor  or  defect  in 
the  assessment  Itself.  It  would  have  been 
fair  to  the  contractor  and  to  the  other  own- 
ers of  lots  on  the  street  if  defendants  had 
made  their  objections  to  the  assessment  In 
the  manner  provided  in  the  statute  and  at 
the  time  when  It  could  have  been  corrected. 
As  they  did  'not  do  so  they  will  not  now  be 
heard  to  complain  as  to  any  matter  which 
the  city  council  might  have  corrected  upon 
such  appeal.  In  HImmelmann  v.  Hoadley, 
44  Cal.  276,  a  contract  had  been  let  for  im- 
proving California  street  from  Oough  street 
to  Cemetery  avenue  at  a  certain  rate  per 
square  foot  Subsequently  the  line  of  Ceme- 
tery avenue  was  changed  to  the  west  so  that 
the  distance  from  Gough  street  to  Cemetery 
avenue  was  increased  about  200  feet.  The 
superintendent  of  streets  Included  the  cost 
of  the  additional  work  in  the  assessment 
The  claim  was  made  that  the  assessment  was 
void,  but  the  court  held  it  was  an  error  which 
should  have  been  corrected  on  appeal  to  the 
board  of  supervisors.  It  Is  there  said:  "But 
when  the  contract  Is  valid.  If  the  superintend- 
ent Includes  in  the  assessment  the  expense 
of  work  not  provided  for  in  the  contract  or 
not  performed  under  It,  it  is  an  error  on  his 
part,  which  may  be  corrected  on  appeal  to 
the  board  as  provided  for  in  the  statute.  The 
cases  above  cited  hold  that  that  is  the  only 
remedy  for  an  error  of  the  superintendent 
which  might  have  been  corrected  on  such  ap- 
peal." The  same  rule  has  been  announced 
over  and  over  again.  The  following  are  a 
few  of  the  cases  so  holding:  Chambers  r. 
Satterlee,  40  Cal.  497;  Boyle  ▼.  Hitchcock, 
66  Cah  129,  4  Paa  1143;  Wells  t.  Wood,  114 
Cal.  255,  46  Pac.  96;  Perlne  v.  Forbnsh,  97 
Cal.  311,  32  Pac.  22U;  Dowling  T.  Conniff,  103 
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Cal.  75.  36  Pac.  10S4;  Warren  v.  Bidden.  108 
Cal.  352.  39  Pac.  781. 

Defendants  contend  that  the  assessment  Is 
void  upon  its  face,  but  tlie  cases  cited  by  them 
do  not  sustain  such  contention.  In  Spauiding 
T.  Wesson,  115  Cal.  441,  47  Pac.  249,  the 
coort  simply  held  that  there  was  po  jurisdic- 
tion in  the  municipality  to  enforce  an  assess- 
ment to  improve  private  property.  In  Ryan 
V.  Altschui.  103  Cal.  176,  37  Pac.  339,  the 
court  held  the  assessment  void  on  its  face  t>e- 
cause  the  assessment  was  made  on  one  lot 
only,  when  the  statute  expressly  states  that 
it  shall  be  made  on  all  lots  on  both  sides  of 
the  street  The  court  there  said:  "If  the 
assessment  includes  expenses  which,  under 
any  circumstances,  might  have  been  a  charge 
upon  the  property  assessed,  and  the  alleged 
error  is  to  be  determined  by  matters  outside 
of  the  assessment  itself,  the  owner  must  first 
seel:  its  correction  by  an  appeal."  It  is  fur- 
ther stated  in  the  opinion:  "An  assess- 
ment is  void  upon  its  face  if  It  purports  to 
be  for  work  which  Is  not  included  in  the  con- 
tract upon  which  it  is  made,  or  which  has 
not  been  authorized  in  the  resolution  of  in- 
tention (Donnelly  v.  Howard,  60  Gal.  291; 
Partridge  v.  Lucas,  99  Cal,  519,  33  Pac.  1082, 
or  if  it  appears  from  the  diagram  attached 
thereto  to  be  upon  lands  which  the  statute 
does  not  make  chargeable  with  the  expense 
of  the  work  (Parker  v.  Reay,  76  Cal.  103,  18 
Pac.  124),  or  which  lie  outside  the  district 
to  be  assessed  (Schumacker  v.  Tobernian, 
56  CaL  508)." 

The  assessment  in  the  case  at  bar  is  upon 
lots  included  both  In  the  resolution  of  in- 
tention and  In  the  contract  under  which  the 
improvement  was  made,  and  is  upon  lands 
which  the  statute  makes  chargeable  with 
the  cost  of  the  work  and  which  do  n<ot  lie 
outside  of  the  district  assessed.  It  follows 
that  the  court  erred  in  sustaining  the  ob- 
jections to  the  assessment  and  the  other  docu- 
ments offered  with  it. 

The  Judgment  Is  reversed. 

We  concur:    HARRISON,  P.  X;  HALIj,  J. 

(2  Cal.  App.  6SS) 

POOL  V,  SUPERIOR  COURT  OP  SISKIYOU 
COUNTY. 

{Court  of  Appeal,   Third   District,   California. 
Dec..  23,  1905.) 

Appeal  and   Erbob — Case  Obiginatino  ik 

JtrSTICE    CODBT. 

As  under  Const,  art.  6,  8  4,  appeal  will  not 
lie  from  the  superior  court  In  a  case  originating 
before  a  justice,  and  tlie  appellate  jurisdiction 
of  the  Court  of  Appeal  is  limited  to  appeals 
from  the  superior  court  and  tlie  issuance  of 
writs  necessary  or  proper  to  the  complete  ex- 
ercise of  its  appellate  jurisdiction,  the  judgment 
of  the  superior  court  in  a  case  originating 
before  a  justice  may  not  be  reviewed  by  writ  of 
error. 

Petition  of  Leander  Pool  for  writ  of  error 
to  the  superior  court  of  the  county  of  Sis- 
kiyou.   Writ  denied. 

Jacob  P.  Wetzel,  for  petitioner. 


McLAUGHUN,  J.  The  petitioner  brought 
an  action  in  the  Justice's  court  and  on  the 
trial,  Judgment  was  there  rendered  against 
him.  He  thereupon  appealed  to  the  supe- 
rior court,  and  during  the  progress  of  a  trial 
de  novo  was  nonsuited.  He  seeks  to  have 
the  judgment  and  rulings  of  the  superior 
court  reviewed  by  this  court '  through  the 
medium  of  a  writ  of  error.  This  cannot  be 
done.  The  appellate  Jurisdiction  of  this 
court  is  confined  to  appeals  from  superior 
courts,  and  the  Issuance  of  writs  necessary 
or  proper  to  the  complete  exercise  of  its 
appellate  jurisdiction.  Const,  art.  6,  {  4. 
No  appeal  lies  to  this  court  from  any  judg- 
ment or  order  in  the  case.  Edsall  v.  Short, 
122  C^l.  533,  55  Pac.  327.  As  this  court  has 
no  appellate  jurisdiction,  certainly  no  writ  is 
necessary  or  proper  in  the  premises,  unless  it 
be  one  of  the  prerogative  writs  which  this 
court  in  the  exercise  of  itsoriginai  jurisdiction 
may  issue.  Manifestly,  certiorari  is  the  only 
writ  which  could, bypossibllity.beapproprlate, 
and  it  is  well  settled  that  this  writ  will  not 
Issue  to  correct  errors  or  Irregularities  within 
the  jturisdictron  of  an  inferior  tribunal.  Bor- 
cbard  v.  Supervisors,  144  Cal.  14.  77  Pac. 
708.  The  jurisdiction  of  the  superior  court 
cannot  be  doubted,  and  hence  the  judgment 
there  rendered  is  beyond  review  by  this  court 

The  writ  is  denied. 

We  concur:  CHIPMAN,  P.  J.;  BUCK- 
LES, J. 

(2  Cal.  App.  4St) 

CHAPIN  ▼.  ROSS. 

(Court  of  Appeal,  Second  District,  California. 
Dec.  12,  1905.) 

Reformation   of   Iitstbuuents  —  PiuDiNas 

— JUDOMKNT. 

Under  Civ.  (^e,  {  8399.  providing  that 
where,  through  a  mistake  of  a  party  to  a 
contract,  which  the  other  party  knew  or  sus- 
pected, the  contract  failed  to  express  the  in- 
tent of  the  parties,  it  may  be  revised,  and 
section  3402,  providing  that  a  contract  may 
be  revised  and  then  specifically  enforced.  In  an 
action  to  reform  a  contract  for  payment  for 
"grading,  curbing  and  sidewalking"  a  street, 
and  to  recover  on  the  contract  as  reformed,  for 
"grading,  graveling,  guttering,  curbing  and  s'de- 
walking,"  where  the  court  found  that  there 
was  no  mistake  of  the  parties  to  the  written 
contract,  but  that  the  plaintiff  understood,  as 
defendant  believed,  that  this  referred  to  the 
entire  cost  of  improving  this  portion  of  the 
street,  such  finding  justified  a  judgment  that 
the  plaintiff  recover  the  entire  cost  of  the  im- 
provement. 

Appeal  from  Superior  Covat,  Los  Angeles 
County ;   M.  T.  Allen,  Judge. 

Action  by  Clara  L.  Chapin  against  Abner 
L.  Ross.  From  a  Judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendant 
appeals.    AflJrnied. 

Robert  Young,  for  appellant  H.  S.  Rol- 
lins, for  respondent    . 

SMITH,  J.  Appeal  from  a  Judgment  for 
the  plaintiff,  and  an  order  denying  the  de- 
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fendant'8  motion  for  a  new  trial.  Tbe  suit 
was  brought  to  reform  a  written  contract, 
and  to  recover  money  tbereon  due  as  re- 
formed. Tbe  contract,  which  is  admitted, 
recites  a  conveyance  of  even  date  by  the 
plaintiff  to  the  defendant  of  certain  lands 
on  tbe  easterly  side  of  Grover  street,  in  the 
city  of  Los  Angeles;  and  by  its  terms,  and 
in  consideration  of  the  conveyance,  the  de- 
fendant agrees  "that  when  said  Grover 
street  shall  be  graded,  curbed  and  sidewallied, 
he  will  pay  all  costs  and  expenses  for  grad- 
ing, curbing  and  sidewallilng  said  Grover 
street  in  front  of  the  property  now  still 
owned  by  the  party  of  the  first  part  hereto, 
said  property  having  a  frontage  of  639.56 
feet  on  tlie  west  side  of  said  Grover  street, 
said  grading,  curbing  and  sldewalltlng  to  be 
uniform  in  character,  worlcmanship  and  ma- 
terials with  that  used  on  the  other  portions 
of  said  Grover  street." 

Tbe  allegations  of  the  complaint  with  re- 
gard to  mistal^e  are  (paragraph  2):  "That 
at  the  time  of  making  said  written  agree- 
ment, and  immediately  prior  thereto,  it  was 
agreed  and  understood  between  the  parties 
hereto  that  when  said  Grover  street  should 
be  graded  and  improved  so  as  to  make  tbe 
same  what  is  commonly  termed  a  'graded 
street,'  by  being  graded,  graveled,  guttered, 
curbed,  sidewalked,  and  otherwise  improved 
and  placed  in  a  finished  and  completed  con- 
dition for  travel  and  use  thereof  by  the  pub- 
lic, and  acceptable  to  the  city  of  L<^  Angeles, 
the  said  Ross,  defendant  herein,  would  pay 
the  entire  cost  and  expense  for  all  of  such  im- 
provements and  work  upon  said  Grover  street 
in  front  of  the  property  then  owned  by  the 
plaintiff  herein,  lying  on  tbe  west  side  of 
said  Grover  street  and  having  a  frontage 
thereon  of  639.56  feet,  as  described  in  said 
written  agreement" — and  (paragraph  3)  that 
by  mutual  mistake  of  tbe  parties  thereto  the 
written  agreement  failed  to  express  the  in- 
tention and  meaning  of  the  parties  as  above 
indicated.  Tbe  street  was  afterwards  im- 
proved under  an  ordinance  of  the  city  of 
Los  Angeles,  "by  being  graded,  graveled, 
guttered,  curbed  and  sidewalked,"  etc.,  and 
the  cost  of  the  Improvement  was  $1,524.77, 
which   sum   the  defendant  refuses  to  pay. 

The  court,  In  the  language  of  the  complaint, 
finds  the  second  paragraph  of  the  complaint 
to  be  true ;  and  as  to  the  allegations  of 
paragraph  3  it  is  found  "that  there  was  no 
mutual  mistake,  or  any  mistake,  of  the  par- 
ties to  said  written  agreement  at  tbe  time  of 
the  making  of  the  same,  but  the  plaintiff 
understood  the  promise  therein  made  by  the 
defendant,  Ross,  to  pay  for  the  grading, 
curbing,  and  sidewalking  as  referring  to  the 
entire  cost  for  the  improvement  of  said 
street,  and  said  defendant  at  said  time  be- 
lieved such  to  be  plaintiff's  understanding 
thereof."  Upon  these  facts  the  court  finds, 
as  conclusion  of  law,  that  tbe  plaintiff  is 
entitled  to  recover  the  cost  of  the  improve- 


ment, with  Interest,  etc,  and  judgment  was 
entered  accordingly. 

The  points  urged  by  the  defendant  for  re- 
versal are  that  the  findings  of  the  court 
above  referred  to  are  not  Justified  by  the 
evidence,  and  that  tbe  facts  found  are  in- 
8u£Bclent  to  justify  the  judgment  But,  as 
to  the  first  point,  we  cannot  say  that  the 
evidence  was  insufficient ;  and  we  are  of  the 
opinion,  as  to  the  second,  that  the  case  comes 
within  the  provisions  of  sections  3399  to 
3402  of  tbe  Civil  Code,  and  that  the  findings 
are  sufficient  to  support  the  Judgment 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:   GRAY,  P.  J.;  ALLEN,  J. 


(2  Cal.  Ai>p.  6i» 
SMITH  y.   SUPERIOR  COURT  OP  NAPA 
COUNTY. 

(Court  of  Appeal,  Third   District,  California. 
Dec  21,  1905.) 

1.  Justices  of  thb  Piacb— Appeal— Pbocb- 

DUBE. 

Code  Civ.  Proc  §  976,  provides  that  when 
8  party  appeals  to  the  superior  court  on  ques- 
tions of  fact  or  on  questions  of  both  law  and 
fact,  no  statement  need  be  made  but  the  action 
must  be  tried  anew  in  tbe  superior  court;  and 
section  980  declares  that  on  an  appeal  heard  on 
a  statement  of  the  case,  the  superior  court  may 
review  all  orders  affecting  the  judgment  etc., 
and  may,  if  necessary  or  proper,,  order  a  new 
trial.  Held  that  where  an  appeal  was  taken 
from  a  justice's  judgment  granting  a  nonsuit, 
the  appeal  presented  a  question  of  law  only,  and 
hence  on  reversal  the  superior  court  was  justi- 
fied in  remanding  the  case  to  the  justice  for 
trial  and  refusing  to  grant  a  trial  on  the  merits 
de  novo,  notwithstanding  tlie  notice  of  appeal 
stated  that  the  appeal  was  taken  on  questions 
of  i>oth  law  and  fact 

[Ed.  Note. — For  cases  in  point  see  vol.  31, 
Cent  Dig.  Justices  of  the  Peace,  §  734.] 

2.  JuDouENT— Res  Judicata. 

Where  a  justice  of  tbe  peace  determines  as 
a  matter  of  law  that  tbe  facts  adduced  by 
plaintiff  are  insufficient  and  grants  a  nonsuit, 
there  has  been  no  trial  on  tbe  merits,  and  the 
judgment  is  not  a  bar  to  an  action  subsequently 
brought  on  the  same  cause. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment  §  1031.] 

3.  Cebtiorabi— Review  of  Oboeb  or  Affeai. 
FBOM  Justice. 

Where  an  action  before  a  justice  was  ap- 
pealed to  the  superior  court  on  a  statement  of 
the  case,  such  court  had  jurisdiction  to  deter- 
mine the  nature  of  the  appeal,  and  certiorari 
would  not  lie  to  review  the  court's  order  based 
on  a  determination  that  tbe  appeal  involved 
only  questions  of  law,  even  though  such  deter- 
mination is  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Certiorari,  §§  41,  42.] 

Petition  for  a  writ  of  certiorari  by  J.  C. 
Smith  against  the  superior  court  of  Napa 
county  to  review  an  order  reversing  a  judg- 
ment of  a  Justice  of  the  peace  and  remand- 
ing the  cause  for  trial.    Denied. 

C.  N.  Rigglns,  for  petitioner.  W.  F.  Ken- 
ning, for  respondent 
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Mclaughlin,  J.  The  petitioner  was 
plaintiff  in  an  action  brought  in  the  justice's 
court  When  said  plaintiff  had  rested  his 
case,  the  Justice  granted  defendant's  motion 
to  dismiss  the  action  on  the  ground  tliat 
plaintiff  had  failed  to  prove  the  cause  of 
action  stated  In  the  complaint  Within  ten 
days  thereafter  the  petitioner  prepared  and 
filed  a  statement  of  the  case.  Amendments 
thereto  were  proposed  by  defendant,  and  In 
due  time  the  statement  was  settled  and  al- 
lowed, and  the  record  on  appeal  from  the 
judgment  of  dismissal  was  filed  in  the  superi- 
or court  The  notice  of  appeal  recited  that 
the  appeal  was  taken  on  questions  of  both 
law  and  fact.  When  the  case  was  called 
in  tlie  superior  court  petitioner's  motion  to 
bare  tbe  cause  set  for  trial  was  denied,  and 
tliereafter  an  order  was  entered  reversing 
the  judgment  of  dismissal,  and  remanding 
the  cause  for  a  new  trial  in  the  justice's 
court.  This  order  recites  that  tbe  appeal 
was  on  questions  of  law,  that  it  was  heard 
on  a  statement  of  tbe  case,  and  argued  and 
submitted  to  the  court  upon  questions  of  law. 

Petitioner  contends  that  he  was  and  is 
entitled  to  a  trial  de  novo  In  the  superior 
court  and  hence  that  such  court  was  with- 
out jurisdiction  to  make  the  order  remanding 
tbe  cause.  It  is  argued  that  tbe  appeal, 
under  the  notice  given,  must  be  treated  as 
taken  on  questions  of  both  law  and  fact, 
and  that  even  If  it  be  considered  as  taken 
on  questions  of  both  law  and  fact,  or  on  ques- 
tions of  law  alone,  petitioner  was  entitled 
as  a  matter  of  absolute  right  to  a  trial  in 
the  appellate  court.  It  is  said  that  under 
sections  976  and  980,  Code  of  Civil  Proced- 
ure, a  new  trial  in  the  appellate  tribunal 
is  inevitable,  whether  the  appeal  be  taken 
on  questions  of  both  law  and  fact,  or  on  ques- 
tions of  law  alone.  If  this  question  was 
open,  we  might,  perchance,  be  inclined  to 
adopt  the  construction  placed  upon  section 
908,  Code  of  Civil  Procedure,  by  counsel  for 
petitioner.  But  it  has  been  held  repeatedly 
that  if  an  appeal  to  a  superior  court  is  based 
on  questions  of  law  alone,  the  proper  pro- 
cedure is  to  remand  the  cause  for  trial  In 
the  justice's  court,  and  we  are  not  at  liberty 
to  depart  from  a  rule  of  practice  so  firmly 
established.  S.  P.  R.  R.  Co.  v.  Superior 
Court  59  Cal.  471 ;  Myrick  ▼.  Superior  Court, 
68  Cal.  100.  8  Pac.  648;  Fabrettl  v.  Superior 
Court,  77  Cal.  306,  19  Pac.  481;  Mazson  v. 
Superior  Court,  124  Cal.  470,  57  Pac.  379.  It 
must  also  be  considered  as-  settled  that  the 
notice  of  appeal  is  not  conclusive  as  to  the 
nature  or  character  of  the  appeal.  Maxson 
V.  Superior  Court  124  Cal.  475,  57  Pac.  379; 
Myrick  v.  Superior  Court,  supra ;  Rickey 
V.  Superior  Court  59  Cal.  0C2;  Spelling  on 
Xew  Trial,  S  749.  The  motion  to  dismiss 
in  the  jHsMce's  court  was,  in  effect  a  motion 
for  a  nonsuit,  and  "the  question  presented 
on  a  motion  for  a  nonsuit  Is  a  question  of 
law."  Donahue  v.  Gallavan,  43  Cal.  .'576; 
Cravens   v.   Dewey,   13    Cal.    43;     Fogel    v. 


Schmalz,  92  Cal.  413,  28  Pac.  444;  Warner 
V.  Darrow,  91  Cal.  309,  27  Pac.  737;  Tou- 
louse V.  Pare,  103  Cal.  251,  87  Pac.  146; 
Craig  V.  Hesperia  L.  Co.,  107  CaL  675,  40 
Pa&  1057;  Spelling  on  New  Trial,  sections 
332,333. 

This  being  true,  the  petitioner  could  not 
change  the  nature  of  the  appeal  by  tbe  mere 
recital  that  it  involved  questions  of  both 
law  and  fact.  True,  a  motion  for  a  nonsuit 
always  involves  the  legal  effect  of  certain 
admitted  facts,  but  so  does  a  demurrer  to 
a  pleading,  and  it  has  been  held  that  an 
appeal  from  a  judgment  on  demurrer  Is  an 
appeal  on  a  question  of  law  alone.  Maxson 
T.  Superior  Court,  supra.  It  is  said  that 
the  justice's  court  had  no  jurisdiction  to 
dismiss  the  action  on  the  ground  that  the 
evidence  Introduced  by  plaintiff  was  insufii- 
clent  to  sustain  the  averments  of  the  com- 
plaint and  sections  925  and  890,  Code  Civ. 
Proc.,  are  cited  to  support  this  view.  Con- 
ceding, without  deciding,  that  the  justice's 
court  had  no  such  authority,  still  tbe  ques- 
tion involved  and  presented  to  the  superior 
court  for  review  would  be  one  of  law,  pure 
and  simple.  When  a  case  has  been  tried 
on  the  merits,  and  a  final  judgment  has  been 
rendered  In  the  justice's  court,  an  appeal 
on  questions  of  law  and  fact  will  compel  a 
trial  de  novo  In  tbe  superior  court.  But 
where  a  justice  of  the  peace  determines  as 
matter  of  law  that  facts  adduced  by  plain- 
tiff are  insufficient,  and  a  nonsuit  is  granted, 
there  has  been  no  trial  on  the  merits.  In 
such  event,  the  facts  have  not  been  deter- 
mined, nor  bav«  the  merits  been  passed  upon, 
and  the  judgment  is  not  a  bar  to  an  action 
subsequently  brought  upon  tbe  same  cause 
of  action.  Merrltt  v.  Campbell,  47  Cal.  545; 
Pyle  V.  Plercy,  122  Cal.  385,  55  Pac.  141; 
Hibemla  v.  Portener,  139  Cal.  93,  72  Pac.  716. 

When  a  Justice  of  the  peace  has  not  passed 
upon  the  issues  of  fact  as  tendered,  he  can- 
not through  a  mistaken  opinion  of  law  force 
the  appellate  tribunal  to  do  so.  "He  must 
first  proceed  to  do  what  the  law  requires 
of  blm,  then,  if  his  Judgment  upon  issues 
of  fact  be  appealed  from,  a  new  trial  of  them 
can  be  had  in  the  manuer  declared  by  law 
to  be  appropriate.  •  •  •  It  could  not 
have  been  contemplated  by  those  who  framed 
and  passed  the  statute  which  controls  this 
case,  that  an  action  which  was  within  the 
Jurisdiction  of  a  justice  of  the  peace  could 
be  tried  on  issues  of  fact  In  the  superior 
court,  which  had  never  been  passed  upon 
by  the  lower  tribunal."  Myrick  v.  Superior 
Court  supra.  The  appeal  in  the  case  at 
bar  was  heard  upon  a  statement  of  tbe  case. 
The  error  relied  upon  for  reversal  could  not 
otherwise  be  reviewed,  and  we  think  the 
superior  court  properly  remanded  the  cause 
for  a  trial  of  Issues  tendered  and  a  deter- 
mination of  questions  of  fact  Involved. 

There  Is  another  reason  why  the  relief 
here  sought  must  be  denied.  The  record  on 
appeal   contained  a   statement  of   the  case, 
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and  bence  tbe  snpetior  court  was  necessarily 
called  upon  to  determine  tbe  nature  of  tbe 
appeal.  Its  Jurisdiction  to  decide  tbat  ques- 
tion being  conceded,  certiorari  will  not  lie 
to  review  the  conclusion  reached.  Such  writ 
cannot  be  converted  Into  a  writ  of  error 
merely  because  there  Is  no  appeal.  "It  may 
not  be  used  to  correct  errors  or  Irregularities 
within  the  jurisdiction  of  the  inferior  tribu- 
nal. It  Is  too  well  settled  to  require  the 
citation  of  authorities  that  the  writ  of  re- 
view runs  to  inferior  tribunals,  boards,  or 
ofBcera  exercising  judicial  functions  solely 
to  correct  errors  in  excess  of  jurisdiction, 
or.  In  other  words,  to  confine  such  tribunals 
and  officers  exercising  judicial  functions  to 
their  proper  jurisdiction,"  Borchard  r. 
Supervisors,  144  Cal.  14,  77  Pac.  708;  Valen- 
tine v.  Police  Court,  141  Cal.  617,  75  Pac. 
83C:  Wittman  v.  Police  Court,  145  Cal.  474, 
78  Pac.  103Z  The  order  recites  that  the  ap- 
peal was  on  questions  of  law,  that  it  was 
heard,  argued  and  submitted  for  decision 
upon  such  questions,  and,  under  the  circum- 
stances shown  by  the  record  this  court  must 
be  and  Is  entirely  satlsfled  with  the  conclu- 
sion thus  voiced.  Great  stress  is  laid  upon 
the  words  "new  trial"  found  in  said  order, 
but  "the  law  respects  form  less  than  sub- 
stance," and  tbe  mere  use  of  the  word  "new" 
can  neither  rob  the  order' of  vitality  nor 
the  court  of  jurisdiction. 
The  writ  Is  denied. 

We  concur:    CHIPMAN,  P.  J.;    BUCK- 
LES, J. 


(2  Cat.  App.  429) 

WOnLFORD    V.    ClfY    OF    ESCONDIDO. 

(Court  of  Appeal.  Second  District,  California. 
Dec   12,   1905.) 

1.  Evidence   —   Presumptions   —  Officiai. 
Proceedings. 

It  is  presumed  tbat  an  assessment  for  taxes 
was  regularly  made  and  in  conformity  to  a 
valid  ordinance,  and  not  in  conformity  to  a 
subsequent  invalid  ordinance. 

2.  Taxation — Assessment — Valipitt. 

A  municipal  ordinance  provided  in  accord- 
ance with  Municipal  Corporation  Act  (St.  1883, 
p.  273.  c.  49)  $  871.  tbat  all  taxes  should  be 
assessed  and  constitute  liens  from  and  after 
the  first  Monday  in  March  in  each  year.  -Pol. 
Code,  §  3628,  requires  the  assessment  of  prop- 
erty to  the  persons  owning  tbe  same  on  the 
first  Monday  in  March.  Sections  3C29,  3630, 
require  every  person  to  make  a  statement 
setting  fortli  the  property  owned  by  him  on 
the  first  Monday  of  March.  The  ordinance  was 
amended  so  as  to  make  tbe  property  assessable 
to  the  persons  owning  the  same  May  1st.  The 
statement  of  a  taxpayer  referred  to  his  owner- 
ship on  May  Ist.  Held,  that  the  amending 
ordinance  was  void,  and  that  the  reference 
to  the  ownership  was  the  result  of  a  mistake 
on  the  part  of  the  assessor  and  taxpayer  and 
did  not  affect  the  validity  of  the  assessment, 
and  the  taxes  paid  under  it  could  not  be  recover- 
ed, at  least  in  the  absence  of  a  showing  that 
the  taxpayer  was  not  the  owner  of  the  property 
on  tbe  fii'st  Monday  of  March. 

Appeal  from   Superior  Court,   San  Diego 
County ;  N.  H.  Couklin,  Judge. 


Action  by  A.  W.  Wohlford  against  the  city 
of  Escondido.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

W.  H.  Francis,  for  appellant  F.  P.  WU- 
lard,  for  respondent. 

SMITH,  J.  iippeal  from  Judgment  on  de- 
fendant's demurrer  to  tbe  complaint  The 
suit  was  brought  by  the  plaintiff  to  recover 
the  sum  of  38  cents  taxes  alleged  to  have 
been  Illegally  collected  from  htm  and  paid  to 
tbe  tax  collector  under  protest  Tbe  defect 
iutbeassessmentrelied  upon,  asalleged  in  gen- 
eral terms.  Is:  That  the  taxes  for  the  fiscal 
year  of  1904  were  assessed  to  persons  owning, 
or  claiming  to  own,  or  In  possession  of  prop- 
erty on  the  Ist  day  of  May,  and  not  to  those 
owning,  or  claiming,  or  in  possession  on  the 
first  Monday  of  March,  1904,  and  that  platD- 
tiff's  property  was  so  assessed ;  and  It  Is  con- 
tended by  tbe  appellant  that  under  the  con- 
stitution and  laws  of  tbe  state,  tbe  latter 
was  the  proper  date.  But  the  case  as  shown 
by  tbe  more  specific  allegations  of  the  com- 
plaint is  as  follows:  The  defendant  Is  a 
corporation  of  the  sixth  class,  and  by  Ordi- 
nance No.  72,  enacted  in  pursuance  of  section 
871  of  the  municipal  corporation  act  (St 
1883,  p.  273,  c.  49),  adopted  as  the  scheme  of 
assessment  and  taxation  for  tbe  city  the  pro- 
visions of  tbat  act.  Including  and  following 
the  section  cited,  and  the  provisions  of  the 
Political  Code  concerning  revenue,  with 
some  changes  necessary  to  malte  tbe  same  ap- 
plicable to  the  city  affairs,  and  some  others. 
By  section  871  of  the  former  act  It  Is  pro- 
vided that  "all  taxes  assessed,"  etc.,  "shall 
constitute  liens  on  the  property  assessed  from 
and  after  the  first  Monday  in  March  In  each 
year."  And  by  section  3628  of  the  Political 
Code  it  is  provided  that  in  the  assessment 
of  property  "tbe  assessor  •  •  •  must  as- 
sess such  property  to  the  persons  by  whom 
It  was  owned  or  claimed,  or  In  whose  pos- 
session or  control  it  was  at  12  o'clock  m.  of 
the  first  Monday  of  Marcli  next  preceding"; 
and  in  sections  3629  and  3630  there  are  cor- 
responding provisions  as  to  tbe  taxpayer's 
statement  of  property  to  be  rendered  to  tlTe 
assessor.  But  this  ordinance  was  amended 
by  Ordinance  No.  91,  of  date  March  2,  1897, 
providing  that  for  tbe  words,  "first  Monday 
of  March,"  occurring  in  the  sections  of  the 
Political  Code  named,  there  should  be  in- 
■serted,  "first  day  of  May."  The  form  of 
statement  for  the  taxpayer  was  changed  ac- 
cordingly, and  the  statement  of  appellant  ap- 
pearing in  the  record  conforms  to  this  ordi- 
nance. 

It  Is  claimed  by  tbe  appellant  that  tbe  pro- 
vision of  the  latter  ordinance  is  Inconsistent 
with  the  system  established  by  the  constitu- 
tion and  by-laws  in  this  state ;  and  from  this 
it  is  urged  that  the  assessment  was  void. 
But  assuming,  for  the  purposes  of  the  decis- 
ion, tbat  the  former  proposition  is  true,  the 
only  Inference  tbat  can  be  drawn  is  that  tbe 
provision  In  question  was  void,  and  tbat  tbe 
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prorislons  of  Ordinance  No.  72  touching  this 
■  point — which  are  not  open  to  the  objection — 
continued  In  force.  Hence,  to  support  the 
appellant's  position  it  must  be  assumed  that 
the  assessment  did  not  conform  to  the  pro- 
visions of  the  original  ordinance.  But  the 
presumption  is  that  the  assessment  was 
regularly  made;  and,  hence,  that  its  actual 
effect,  under  section  871  of  the  municipal 
corporation  act,  was  to  "constitute  liens  on 
the  property  assessed  from  and  after  the 
first  Monday  In  March  In  each  year";  and — 
leaving  out  of  view  the  general  allegation 
of  the  complaint,  which  is  obviously  a  mere 
conclaslon  of  law  from  the  specific  facts  al- 
leged— there  Is  nothing  In  the  record  to 
show  that  the .  assessment  was  otherwise 
made,  unless  it  be  the  statement  of  appellant 
made  to  the  tax  collector,  which  refers  to 
his  ownership  on  the  1st  of  May,  the  date 
referred  to  In  the  void  provision  of  Ordi- 
nance No.  91.  But  this  we  regard  as  simply 
the  result  of  a  mistake  on  the  part  of  the 
assessor  and  of  the  appellant,  and  as  in  no 
way  afTectlng  the  validity  of  the  assessment 
The  assessment,  therefore,  we  regard  as  val- 
id ;  and,  as  there  Is  no  allegation  in  the  com- 
plaint that  the  plaintiff  was  not  the  owner  of 
the  property  assessed  to  him  on  the  first 
Monday  of  March,  we  are  of  the  opinion  that 
the  demorrer  was  rightly  sustained. 
The  judgment  Is  a£9rmed. 

We  concur:   GRAY,  P.  J.;  ALLEN,  J. 


(t  Cai.  App.  m) 

BRILL  V.  CARSLBT. 

(Court  of  Appeal,  Second  District,  California. 
Dec.  4,  1905.) 

LutDLORD     AND     TENANT — ^TEBM     OF     LiEASB 

ACBEEMENT  VOB  RENEWAI. 

Defendant  leased  from  plaintiff  premises 
to  be  used  as  a  private  hotel  for  the  term  of 
one  year  at  a  rental  of  $100  per  month.  Plain- 
tiff thereafter  made  extensive  Improvements 
which  were  completed  about  six  months  after 
the  tenancy  began.  Before  their  completion,  he 
executed  an  instrument  stating  that  defend- 
ant ."can  have  the  premises  •  *  •  at  a 
monthly  rental  of  $200  as  long  as  she  likes. 
This  lease  is  not  assignable  or  transferable." 
From  the  time  the  improvements  were  complet- 
ed, defendant  paid  a  monthly  rental  of  $300 
antil  some  time  after  the  expiration  of  the 
original  lease,  when  she  was  served  with  notice 
to  quit.  Civ.  Code,  {  1943,  provides  that  the 
hiring  of  real  estate  of  the  character  of  that 
in  suit  is  presumed  to  be  for  one  year,  unless 
otherwise  expressed.  Section  1945  provides 
that,  if  a  lessee  holds  over  and  the  lessor  ac- 
cepts rent  from  him,  "the  parties  are  pre- 
sumed to  have  renewed  the  hiring  on  the  same 
terms  and  for  the  same  time,  not  exceeding 
one  month  when  the  rent  is  payable  monthly, 
nor  in  any  case  one  year."  Held,  that  the  in- 
stnunent  executed  by  plaintiff,  and  under  which 
defendant  paid  additional  rental  during  the 
original  term,  did  not  convert  the  tenancy  into 
one  from  month  to  month,  or  make  it  termin- 
able at  will  by  plaintiff  after. the  expiration  of 
the  original  term,  but  that  at  least  it  was  an 
agreement  for  a  new  lease  from  the  time  the 
increased  reptal  commenced  for  a  term  to  be 
designated  by  defendant,  which,  in  view  of- de- 


fendant's remaining  in  possession  and  paying 
the  rent  thereafter,  was  presumably  for  one 
year,  under  section  1943. 

Appeal  from  Superior  Court,  Lob  Angeles 
County ;  D.  K.  Trask,  Judge. 

Action  by  William  Brill  against  Mrs.  Nona 
Carsley.  From  a  judgment  for  plaintiff  on 
the  pleadings,  defendant  appeals.     Reversed. 

Rehearing  denied  by  Court  of  Appeal, 
January  2,  1906;  by  Supreme  Court,  Febru- 
ary 2,  1906. 

Isidore  B.  Dockweller,  for  appellant  W. 
C.  Batcheller,  for  respondent 

ALLEN,  J.  Action  for  unlawful  detainer. 
Judgment  for  the  plaintiff  upon  the  plead- 
ings, from  which  defendant  appeals. 

It  appears  from  the  complaint  that  on  May 
1,  1902,  plaintiff  leased  to  defendant  the  des- 
cribed premises,  as  a  private  hotel,  for  one 
year,  at  a  monthly  rental  of  $100 ;  that  dur- 
ing the  tenancy  extensive  improvements 
thereon  were  made,  with  defendant's  ap- 
proval, the  effect  of  which  was  to  add  27 
rooms  to  the  building,  which  improvements 
were  completed  December  1,  1902.  Defend- 
ant after  December  1,  1902,  paid  to  plaintiff 
a  monthly  rental  of  $300,  and  continued  so 
to  do  until  July  1,  1903 ;  that  after  the  pay- 
ment of  the  June  rental  plaintiff  served  upon 
the  defendant  a  written  notice  to  quit  and 
deliver  up  possession  of  the  premises  on 
August  1,  1903,  and  thereafter,  on  August  4, 
1903,  served  a  three-days'  notice  to  quit  or, 
In  default,  that  legal  proceedings  would  be 
commenced  to  recover  possession,  with  treble 
rent  as  damages.  Defendant  answered,  de- 
nying that  the  Improvements  were  made 
with  her  consent;  and  alleging  that  on  Sep- 
tember 9,  1902,  plaintiff  executed  to  defend- 
ant the  following  Instrument : 

"This  is  to  certify  that  Mrs.  Nona  Carsley 
can  have  the  premises  at  647  S.  Grand  ave., 
at  a  monthly  rental  $200.00  as  long  as  she 
likes.  Wm.  Brill. 

"This  lease  Is  not  assignable  or  transfer- 
able." 

And  nnder  this  agreement  defendant 
averred  that  she  was  holding.  With  the 
pleadings  In  this  state,  on  motion  dniy  made, 
the  trial  court  rendered  a  judgment  for  plain- 
tiff upon  the  pleadings  for  restitution  and 
treble  rent  for  the  months  of  August.  Sep- 
tember, and  half  of  October,  at  the  rate  of 
$200  per  month — ^In  the  aggregate  as  trebled, 
$1,500. 

We  are  of  opinion  that  the  rendition  of  this 
■judgment  upon  the  pleadings  was  error. 
Under  section  1943,  Civ.  Code,  a  hiring  of 
real  property  of  the  character  here  described 
Is  presumed  to  be  for  one  year  from  Its  com- 
mencement, unless  otherwise  expressed  in 
the  hiring.  Section  1945,  Civ.  Code,  provides : 
"If  a  lessee  of  real  property  remains  In  pos- 
se«sion  thereof  after  the  expiration  of  the 
hiring,  and  the  lessor  accepts  rent  from  him, 
the  parties  are  presumed  to  have  renewed 
the  hiring  on  the  same  terms  and  for  the 
same  time^  not  exceeding  one  moatli  when 
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the  rent  Is  payable  monthly,  nor  In  any  case 
one  year."  The  admitted  situation  of  the 
parties  in  September,  1902,  was  this:  The 
plaintiff  was  making  large  expenditures  up- 
on' the  property,  inceasing  the  rental  value 
threefold.  Under  the  written  lease  he  could 
have  recovered  of  defendant  only  $100  per 
month  for  the  balance  of  the  term.  Harloe 
V.  Lamble,  132  Cal.  136,  64  Pae.  88.  The  de- 
fendant recognized  the  fast  approaching  ter- 
mination of  her  tenancy,  and  both  parties 
evidently  desired  to  obtain  a  benefit  from 
the  altered  conditions.  The  Instrument  ex- 
ecuted to  accomplish  this  end  Is  most  uncer- 
tain. The  amount  of  |200  therein  expressed 
as  rental  is  determined  by  the  subsequent 
acts  of  the  parties  to  have  meant  $200  In 
addition  to  the  original  $100  provided  in  the 
lease.  When  it  was  to  take  effect  is  as  un- 
certain ;  evidently  not  from  its  date,  for  by 
the  subsequent  act  of  the  parties  they  did 
not  give  it  effect  until  December  1st  The 
stipulation  as  to  the  term  being  "as  long  as 
you  like,"  it  cannot  be  well  said  to  have  been 
Intended  as  creating  a  tenancy  at  will  on 
December  1st,  when  the  parties  by  their  act 
gave  a  part  of  It  effect,  for  this  would  have 
given  the  plaintiff  the  right  to  have  ended 
the  lease  even  before  Its  original  termination, 
which  would  have  been  no  consideration  to 
defendant  for  her  assumption  of  increased 
rental.  Nor  can  it  be  said  that  the  intention 
was  that  it  should  take  effect  at  the  expira- 
tion of  the  existing  lease,  for  one  of  the 
changes  in  the  terms  of  the  original  lease 
was  as  to  the  rental,  and  the  parties  by  their 
acts  treated  this  new  agreement  as  taking 
effect  December  1st,  and  we  may  not  say 
that  a  part  was  to  take  effect  one  day  and 
a  part  four  months  thereafter. 

In  -what  we  have  here  said  we  do  not  de- 
sire to  be  understood  as  intimating  that  the 
written  Instrument  was  sufficient  to  create 
a  tenancy  at  will,  terminable  by  plaintiff  un- 
der any  circumstances.  The  probable  Intent 
of  the  parties  in  the  execution  and  receipt  of 
the  written  instrument  set  out  In  the  answer 
was  that  it  should  be  treated  as  a  contract 
to  execute  a  new  lease  on  December  1st  for 
such  length  of  time  as  the  defendant  might 
designate.  She  seems  to  have  made  no  des- 
ignation, and  no  new  lease  was  made;  yet, 
relying  on  the  terms  contained  therein,  re- 
mained in  possession  after  the  term  of  the 
original  lease.  This  promise  and  holding 
over  should  be  sufficient  to  overcome  the 
presumption  of  a  tenancy  from  month  to 
month  on  account  of  a  monthly  payment,  as 
provided  In  section  1945,  Civ.  Code,  which 
presumption  being  removed,  a  tenancy  for 
one  year  would  follow ;  and  the  same  result 
would  be  obtained  were  we  to  treat  it  as  an 
agreement  for  a  new  lease  on  Deceml)er  Ist, 
the  apparently  agreed  termination  of  the  old 
lease,  for  by  section  1943,  Civ.  Code,  a  hiring 
without  definite  terms  is  presumably  for  a 
year.  Viewing  the  answer  in  any  light,  the 
contract  therein  set  out  was  sufficient,  in 
oar  opinion,  to  constitute  a  defense  to  the 


cause  of  action  set  out  in  the  complaint,  and 
the  motion  for  Judgment  upon  the  pleadings 
should  have  been  denied  and  the  parties  put 
upon  their  proof. 
Judgment  reversed  and  cause  remanded. 

I  concur :    GRAY,  P.  J. 

SMITH,  J.  I  concur  in  the  Judgment,  and. 
generally,  in  the  reasoning  of  the  opinion.  I 
am  not  prepared  to  say,  however,  that  the 
agreement  of  Septemtier  9, 1902,  set  up  in  the 
defendant's  answer,  is  not  a  valid  agreement 
according  to  its  terms.  Nor  is  it  necessary 
In  this  case  to  bold  the  contrary,  or  to  say 
anything  affecting  the  question. 


(2  Cal.  App.  288) 

VALLET  LUMBER  CO.  v.  WRIGHT  et  al. 

MADARY  V.  SAME. 

(Court  of  Appeal,  Tliird   District,   California. 
Nov.  27,  1905.) 

Mechanics'    Liens  — Trust    Deed  — Pbiob- 

ITIES. 

Code  Civ.  Proc.  §  1186,  in  relation  to  me- 
chanics' liens  provides  that  tbey  shall  be  pre- 
ferred to  any  lien  which  may  have  attached 
subsequent  to  the  time  when  the  building  was 
commenced.  Held,  that  where  the  owner  of 
land  gave  a  note  for  a  loan  secured  by  a  deed 
of  trust  on  the  land,  the  same  being  properly 
recorded  before  any  work  was  done,  whereby 
the  lender  liecame  obligated  to  make  the  advan- 
ces, and  the  sums  advanced  were  disbursed  for 
labor  and  materials,  tl(e  lien  of  the  deed  was 
superior  to  mechanics'  liens,  though  the  pay- 
ments by  the  lender  did  not  commence  until 
after  the  work  commenced. 

Appeal  from  Superior  Court,  Fresno  Coim- 
ty;  Geo.  E.  Church,  Judge. 

Action  by  the  Valley  Lumber  Company 
against  George  A.  Wright  and  others,  consoli- 
dated with  an  action  by  M.  R.  Madary 
against  George  A.  Wright  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

L.  L.  Cory,  for  appellants.  O.  B.  Carter, 
for  respondents. 

GHIPMAN,  P.  J.  Mechanics'  and  material- 
men's liens.  The  only  question  involved  In 
this  appeal  Is  whether  plaintiffs'  liens  are 
superior  to  the  lien  of  the  trust  company,  de- 
fendant, as  trustee,  to  secure  certain  moneys 
borrowed  from  the  loan  association,  defend- 
ant, by  defendant  Wright.  The  trial  court 
held  the  lien  of  the  deed  of  trust  to  be  super- 
ior to  the  mechanics'  lien  and  gave  Judgment 
accordingly.  Xo  question  arises  upon  the 
validity  of  plaintiffs'  liens,  and  the  appeal 
is  from  that  part  of  the  Judgment  only  which 
adjudges  their  lien  to  be  subordinate  to  the 
claim  of  the  loan  association.  Defendant 
Wright  was  the  owner  of  the  real  estate  in- 
volved in  the  action,  and  had  agreed  with 
the  loan  association  for  a  loan  of  $1,000, 
with  the  understanding  that  it  was  to  be 
used  In  the  erection  of  a  building  and  to  be 
paid  as  the  work  progressed,  apd  the  build- 
ing to  be  part  of  the  security.    On  April  1, 
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1902,  Wright  and  wife  executed  the  note  and 
deed  of  trust  on  the  property  to  secure  pay- 
ment of  the  same  .to  the  trust  company,  as 
trustee  for  the  loan  association.  The  trust 
deed  was  duly  acknowledged  and  recorded 
on  April  3,  1902,  before  any  labor  was  per- 
formed on  the  building  and  before  any  mater- 
ial was  commenced  to  be  furnished.  The 
loan  association,  through  its  agent,  Wag- 
goner, had  notice  that  plaintiffs  had  com- 
menced to  furnish  material  prior  to  the  act- 
ual paynient  of  any  of  the  borrowed  money 
by  the  loan  association.  The  first  payment 
of  $500  was  made  April  12,  1902.  and  the  bal- 
ance, according  to  the  agreement,  was  paid 
May  7,  1902,  and  both  sums  were  disbursed, 
shortly  after  -the  payment,  among  various 
perwns,  including  plaintiffs,  for  labor  and 
material. 

Both  parties  rely  upon  section  11S6  of  the 
Code  of  Civil  Procedure.  **The  liens  provi- 
ded for  In  this  chapter  are  preferred  to  any 
lien,  mortgage  or  other  Incumbrance  which 
may  have  attached  subsequent  to  the  time 
when  the  building.  Improvement  or  structure 
was  commenced  or  materials  were  commenced 
to  be  furnished."  Respondents  contend  that 
they  have  brought  themselves  strictly  with- 
in this  section,  while  appellant's  contention 
°U  "that  the  deed  of  trust  had  no  life  or 
validity  until  such  time  as  some  of  the 
money  for  which  the  security  was  given 
was  actually  advanced  or  paid."  Appellants 
call  attention  to  Avery  t.  Clark,  87  Cal.  819, 
25  Pa&  019,  22  Am.  St  Rep.  272,  holding 
that  the  mechanic's  lien  will  taice  precedence 
of  any  lien,  mortgage,  or  other  incumbrance 
recorded  subsequently  to  the  time  when  the 
building  materials  were  commenced  to  be 
furnLshed,  and  contend  that  the  present  case 
is  analogous  In  principle  to  Withers  v.  Little, 
56  Col.  370.  In  that  case  the  mortgage  of 
defendant  Jacks  was  prior  In  date,  but  sub- 
sequent to  plaintiff's  mortgage  in  recordation, 
and  plaintiff  bad  no  knowledge  of  Jacks' 
mortgage  until  recorded.  But  It  did  not 
appear  that  plaintiff  paid  or  advanced  any 
money  when  he  took  his  mortgage,  and  the 
court  said,  "until  this  was  done,  be  was  no 
more  than  a  volunteer,  and  the  security  ex- 
ecuted to  him  could  not  outrank  the  prior  se- 
curity made  to  Jacks.  Although  the  plain- 
tiff was  a  purchaser  without  notice,  he  was 
not  a  purchaser  for  value,  and  his  conscience 
was  as  much  bound  by  the  prior  equity  of 
the  defendant  Jacks  as  were  the  consciences 
of  his  mortgagors.  In  fact,  he  occupied  no 
better  position  than  bis  mortgagors."  The 
judgment  of  the  court,  on  petition  for  re- 
bearing,  was  modifled  and  the  case  sent  back 
for  a  new  trial  on  this  issue  raised  by  Jacks 
and  not  found  upon  by  the  trial  court  How- 
ever correct  the  principle  thus  stated,  It 
formed  do  part  of  the  case  as  decided,  and 
what  result  came  out  of  the  new  trial  we  do 
not  know.  It  Is  well  settled  that  a  recorded 
(Iced  of  trust  or  mortgage  takes  priority  over 
a  lien  for  materials  oouuueiiced  to  be  f uruish^ 


ed  after  the  mortgage  or  deed  of  trust  has 
been  recorded.  Williams  v.  Santa  Clara  M. 
Co.,  66  Cal.  193,  S  Pac.  85;  Tapla  v.  Demar- 
tlnl,  77  Oal.  883,  19  Pac.  641.  U  Am.  Bt  Be|>. 
2S& 

The  real  question  la  wbethw  there  was 
only  a  deed  of  trust  In  form,  without 
force  or  effect  as  to  plaintiffs  (which  is 
their  contention),  when  they  began  to  furnish 
materials,  as  claimed  by  plaintiffs.  Plaintiffs 
rely  upon  Tapla  v.  Demartini,  supra;  Hall  t. 
Glass,  123  Cal.  500,  56  Pac.  336,  69  Am.  St 
Rep.  77,  and  some  cases  in  other  Jurlndictions. 
In  the  first  of  these  cases  it  was  decided  that 
a  mortgage  made  In  good  faith  to  cover 
future  advances  Is  valid,  not  only  between 
the  parties  thereto,  but  as  against  subsequent 
purchasers  or  Incumbrances  if  properly  re- 
corded. It  was  also  held  that  as  against  sub- 
sequent Incumbrances  of  which  the  mortgagee 
has  actual  notice  the  lien  of  the  mortgage 
cannot  be  enforced  for  advancements  made 
after  such  notite;  but.  If  the  mortgage  on  Ita 
face  shows  that  it  is  to  stand  as  security  for 
future  advances,  the  amount  of  the  latter 
need  not  be  set  out,  and  subsequent  Incum- 
brances are,  by  such  mortgage,  put  upon  In- 
quiry and  must  ascertain  the  extent  of  the 
Hen.  or  suffer  the  consequences,  and  that  the 
foregoing  rules  apply  to  mechanics'  liens. 
We  do  not  think  the  principles  here  laid 
down  are  necessarily  confirmatory  of  appel- 
lants' contention  in  the  present  case.  Here  the 
note  and  mortgage  were  executed  for  a  definite 
amount  and  there  was  an  agreement  on  the 
part  of  the  loan  association  to  pay  to  Wright 
this  amount,  with  the  further  understanding 
that  the  money  should  be  used  for  the  construc- 
tion of  the  building,  which  latter  was  to  be  tor 
the  further  security  of  the  loan.  The  loan  as- 
sociation was  under  an  enforceable  obligation 
to  furnish  this  money,  and  the  execution  of  the 
note  and  mortgage  was  sufficient  consider- 
ation for  the  agreement  Savings  Bank  of 
Sacramento,  California,  t.  Asbury,  117  Cal. 
96,  48  Pac.  1081.  The  money  was.  In  fact 
paid  and  went  Into  the  building,  and  appel- 
lants.  among  others,  got  the  benefit  of  It 
There  is  a  marked  distinction  recognized  by 
the  cases  between  advances  which  are  option- 
al with  the  mortgagee  and  advances  which 
are  agreed  to  be  made,  I.  e.,  obligatory,  and 
the  amounts  definitely  fixed.  This  distinc- 
tion is  stated  in  Savings  and  Loan  Soc.  ▼. 
Barrett  106  Cal.  614.  pp.  532,  633,  89  Pac. 
022,  where  the  court  seems  to  regard  Tapla 
V.  Demartini,  supra,  as  stating  the  rule  as 
to  optional  advances,  as  also  does  Hall  v. 
Glass,  supra.  In  no  proper  sense  can  the 
money  which  the  loan  association  agreed 
to  furnish,  and  for  wlileh  the  note  and  mort- 
gage were  given,  be  said  to  be  future  advances 
as  advances  are  regarded  in  the  cases.  In 
no  other  way  could  the  mortgagee  be  secure 
in  his  loan  on  lots  which,  without  the  build- 
ing, would  be  insufficient  security,  except  by 
some  such  agreement  as  is  shown  here.  It 
appears  Xioui  the  evidence  that  the  money 
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was  paid  directly  to  different  persons  by  tbe 
agent  of  tbe  loan  association  on  bills  first 
approved  by  Wrigbt,  and  all  tbis  time  tbey 
bad  constructive  notice  of  tbe  recorded  mort- 
gage given  to  secure  tbe  note.  Tbere  can  be 
no  doubt  but  tbat  tbe  record  of  tbe  mortgage 
was  in  strict  compliance  wttb  section  1186 
of  the  Code  of  Civil  Procedure  and  was  con- 
structive notice  to  defendants  wbo  thereafter 
furnistted  materials.  Wbile  tbe  lieu  law  Is 
to  be  liberally  construed  in  furtberance  of 
tbe  purposes  for  wbicb  tbe  Hen  is  authorized, 
tbe  Hen  is  purely  of  statutory  creation  and 
bas  no  existence  except  by  virtue  of  tbe 
statute.  If  equitable  considerations  are  to 
be  indulged  in  determining  tbe  respective 
rights  of  parties  situated  as  are  these  liti- 
gants, it  would  seem  to  us  tbat  equities  are 
strong  in  favor  of  plaintiffs. 

At  tbe  oral  argument  Mr.  Cory,  speaking 
for  appellants,  said:  "I  will  admit  that  if 
it  appeared  here  that  at  the  time  this  deed 
of  trust  was  made  and  put  of  record  that 
tbe  building  and  loan  association  was  under 
a  legal  obligation  to  loan  tbat  thousand  dol- 
lars, and  in  advancing  the  money  after- 
wards was  simply  complying  with  tbat  legal 
obligation,  which  Mr.  Wright  could  enforce, 
why  tbat  would  raise  a  different  question." 
But  be  denied  tbat  there  was  anything  la 
the  record  supporting  tbat  theory.  Tbe  an- 
swer of  the  trust  company  alleges  that  be- 
fore any  labor  was  done  on  the  building, 
or  materials  were  commenced  to  be  fur- 
nished, tbe  loan  association  "loaned  to  said 
George  A.  Wright  and  Linnie  Wright,  bis 
wife,  the  sum  of  $1,000.00,  wbicb  tbey  agreed 
to  pay"  and  which  was  evidenced  by  their 
promissory  note,-  and  to  secure  its  payment 
tbey  executed  and  delivered  to  the  trust 
company  a  deed  of  trust  conveying  the  title 
to  the  real  property  in  question.  The  court 
found  tbe  facts  substantially  as  alleged. 
This  deed  of  trust  is  made  part  of  tbe. 
complaint.  Tbe  deed  of  trust  recites  that 
"whereas  tbe  said  parties  of  tbe  first  part 
have  borrowed  of  the  party  of  the  third 
part,  tbe  sum  of  $1,000.00  and  agreed  to 
pay  tbe  same  with  Interest  and  premium 
according  to  Its  terms,"  etc.  (setting  forth 
the  note),  and  "whereas  said  G.  A.  Wright 
bas  subscribed  15  shares  of  tbe  capital  stock 
of  said  building  and  loan  association,  of  the 
par  value  of  one  hundred  dollars,  and  has 
agreed  to  pay  for  said  stock  In  monthly 
Installments  of  six  dollars,  payable  in  ad- 
vance until  said  shares  are  fully  paid  and 
matured,  as  provided  In  the  by-laws,  and 
bas  pledged  said  stock  to  said  third  party 
[the  trust  company]  as  security  for  tbe  pay- 
ment of  said  loan.  •  •  •  Now  therefore 
In  consideration  of  tbe  aforesaid  indebted- 
ness," etc.,  reciting  tbe  making  of  tbe  note, 
etc.,  tbe  first  parties  convey  tbe  property, 
following   which   are   numerous   conditions 


with  which  tbe  first  parties  agree  to  comply, 
"and  these  trusts  shall  be  and  continue  as 
security  to  tbe  parties  of  tbe  second  and 
third  part  for  tbe  repayment  of  the  money 
so  borrowed  by  tbe  parties  of  the  first  part," 
etc.  We  entertain  no  doubt  but  that  tbe 
correlative  obligation  to  pay  this  money  to 
Wright  arose  when  be  executed  and  de- 
livered his  note  and  agreed  to  pay  it,  and 
secured  payment  by  conveying  tbe  legal 
title  to  bis  land  to  tbe  trust  company.  He 
bad  performed  every  condition  of  the  agree- 
ment for  the  loan  on  his  part  to  be  per- 
formed, and  there  was,  to  our  view  of  tbe 
matter,  a  clear  legal  obligation  on  tbe  part 
of  the  loan  association  to  perform  its  part 
by  furnishing  the  money  which  it  did  soon 
thereafter.  This  obligation  was  not  optional 
with  tbe  association,  but  was  obligatory, 
and  we  have  so  regarded  it  In  this  opinion. 

Respondent  cites  tbe  case  of  Home  Sav- 
ings &  Loan  Association  v.  Burton  (Wash.) 
56  Fac.  d40,  which  arose  under  a  statutory 
provision  identical  with  our  section  1186, 
and  the  facts  are  similar  in  all  material 
respects,  if  we  are  right  in  our  conclusion 
tbat  tbe  defendant  loan  association  was  un- 
der a  legal  obligation  to  pay  tbe  money. 
Tbe  case  above  cited  shows  careful  consid- 
eration and  presents  a  very  full  review  of  • 
tbe  authorities.  Tbe  precise  question  raised 
here  arose  in  that  case  and  was  fully  dis- 
cnssed  and  decided  adversely  to  appellants' 
contention.  The  reasoning  of  tbat  case,  am- 
ply supported  as  it  is  by  authorities  cited, 
is  satisfactory  and  should  rule  this  case: 
It  bas  been  beld  generally  that  a  lien  se- 
cured by  mortgage,  deeds  of  trust,  or  other- 
wise, for  advances  made  or  to  be  made  for 
the  construction  of  a  building  or  other  im- 
provement on  land,  is  ordinarily  superior  to 
a  mechanic's  lieu  subsequently  attaching, 
although  some  of  tbe  money  may  have  been 
advanced  after  the  lien  attached.  20  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  p.  485.  It 
was  so  held  in  New  Jersey  prior  to  tbe  statute 
of  18T9  (P.  L.  p.  77).  Piatt  v.  Griffith,  27 
N.  J.  Eq.  207.  But  since  tbe  earlier  cases 
the  statute  referred  to  has  given  to  me- 
chanics and  materialmen  a  superior  lien  to 
tliat  of  a  mortgage  executed  to  secure  future 
advances.  Mutual  Life  Ins.  Co.  v.  Walling 
et  al.,  51  N.  J.  Eq.  99,  26  Atl.  453.  Under 
tbe  humane  provisions  of  our  Constitution 
and  laws  favoring  protection  to  laborers  and 
materialmen,  there  would  seem  to  be  much 
in  tbe  New  Jersey  statute  which  should  com- 
mend it  to  our  Legislature. 

In  the  present  case,  however,  we  feel 
constrained,  by  tbe  state  of  tbe  law  and 
decisions,  to  affirm  tbe  Judgment  of  tbe 
trial  coiurt,  and  it  is  so  ordered. 

We  concur:  BUCKLES,  J.;  MCLAUGH- 
LIN,  J. 


DigitizBd  by 


Google 


Colo.) 


PRUDENTIAL  INS.  CO.  OP  AMERICA  v.  HUMMER. 


61 


(36  Colo.  208) 

PRUDENTIAL  INS.  CO.  OF  AMERICA  v. 

HUMMER. 
(Sapreme  Court  of  Colorado.    Jan.   8,   1806.) 

1.  Statutes— Vai-iditt— Presumptions. 

An  act  of  tbe  Legislature  is  presumed  to 
be  valid,  and  one  who  asserts  its  unconstitu- 
tionality must  ptoint  out  some  specific  provision 
of  tbe  Constitution  wiiirh  expressly  or  by  neces- 
sary implication  prohibits  it. 

(Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  S  56.] 

2.  Judges — Duties — Intebcharob. 

Sess.  Laws  1899,  p.  171,  c.  91,  authorizing 
county  judges  to  interchange  with  each  other 
and  perform  each  other's  duties,  is  not  uncon- 
stitutional because  Const,  art.  6,  i  12,  express- 
ly declares  that  judges  of  the  district  court 
may  hold  court  for  each  other,  and  section  22, 
relating  to  county  courts,  grants  no  such  privi- 
lege. 

3.  I. "SSTJBANCE— Actions  on  Policy— Limita- 
tions—Waiveb. 

A  clause  of  an  insurance  policy  declaring 
that  no  action  on  the  policy  shall  be  maintain- 
able unless  brought  within  six  months  next  after 
the  death  of  insured  is  waived  by  the  insurer, 
where  a  proposition  of  compromise  is  made  by 
the  benenciary  and  the  insurer  fails  to  reject 
the  terms  of  the  proposed  settlement  or  to 
return  the  policy  until  after  the  limitation 
period  has  elapsed,  and  gives  no  intimation  to 
the  beneficiary  that  it  will  insist  upon  such 
limitation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insnrance,  8  1551.] 

4.  Same— E^^iDENCK. 

In  an  action  on  an  insurance  policy,  testi- 
mony that  defendant's  local  assistnnt  superin- 
tendent told  plaintiff  that  defendant  would 
probably  pay  the  claim  and  that  a  compromise 
proposition  was  pending  was  admissible  on  the 
issue  of  waiver  by  defendant  of  a  clause  of 
the  policy  requiring  suit  thereon  to  be  brought 
within  six  months. 

5.  Tbial— Admission   of  Evidinob  —  Obdbb 
OF  Peoof. 

In  an  action  on  an  insurance  policy,  ad- 
mitting in  rebuttal  testimony  to  a  conversation 
with  defendant's  superintendent,  who  had  not 
testified,  from  which  a  waiver  of  a  clause  of 
tbe  policy  limiting  tbe  time  within  which  suit 
might  be  brought,  was  not  an  abuse  of  dis- 
cretion. 

6.  Insubawcb— Actions— Evidence— Waiveb 
of  Wabbantt. 

In  an  action  on  an  insurance  policy,  evi- 
dence that  plaintiff  had  been  put  to  expense  in 
furnishing  additional  proofs  of  death  demanded 
by  defendant  was  admissible  on  the  issue  of  a 
waiver  by  defendant  of  a  warranty  as  to  the 
health  of  insured. 

7.  Same— Pboofs  of  Death— Contbadiction 
BY  Beneficiary. 

In   an   action  on  a  life  insurance  policy, 

Slaintiff  may  contradict  statements  made  over 
er  signature  in  proofs  of  death  taken  by  de- 
fendant's agents,  who  solicited  plaintiff  for  the 
proofs,  and  who  wrote  the  statements  appearing 
therein. 

8.  Same— Wabbanties— Statements   ih    Ap- 
flication. 

Where  an  Insurance  policy  recited  that 
it  was  issued  in  consideration  of  the  application 
which  was  made  a  part  thereof,  statements  in 
the  application,  declared  and  warranted  by  in- 
sured to  be  complete  and  true,  were  warranties 
which  formed  a  part  of  the  contract  of  insur- 
ance, and  any  falsity  therein,  whether  upon  a 
m.nterial  matter  or  not,  vitiated  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  S  561.] 


In  Banc  Appeal  from  Arapahoe  County 
Court;    R.  D.  Mclieod,  Judge. 

Action  by  Carrie  Hunlnier  against  the  Pru- 
dential Insurance  Company  of  America. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Benedict  &  Phelps,  for  appellant.  Charles 
M.  Bice,  for  appellee.  James  C.  Starkweath- 
er, amicus  curlse. 

CAMPBELL,  J.  Action  by  appellee,  as 
assignee  or  beneficiary,  upon  a  policy  of 
Insnrance  issued  by  the  appellant  insurance 
company  on  the  life  of  Joseph  Stem.  From  a 
judgment  for  tbe  plaintiff,  the  defendant 
has  appealed. 

As  the  action  was  begun  before  a  justice 
of  the  peace,  there  were  no  written  pleadings. 
The  nature  of  the  controversy  and  tbe  ques- 
tions for  determination  are,  however,  indi- 
cated by  tbe  defenses  relied  upon  below  to 
defeat  tbe  action,  and  here  to  reverse  tbe 
judgment,  and  they  may  be  stated  under  tbe 
following  heads:  (1)  That  tbe  judge  who 
presided  at  the  trial  was  not  the  county 
judge  of  the  county  court  of  Arapaboe  coun- 
ty, in  which  tbe  cause  was  pending,  but  the 
judge  of  the  county  court  of  Lake  county, 
and  therefore  was  without  jurisdiction  to 
sit,  hear,  or  determine  tbe  action;  (2)  tbe 
action  was  not  brought  within  six  months 
from  the  death  of  the  insured,  as  the  contract 
of  insurance  required ;  (3)  the  trial  court 
i  erred  In  admitting,  over  defendant's  objec- 
tions, testimony  offered  by  tbe  plaintiff,  and 
committed  further  error  in  the  giving  of 
instructions  against  defendant's  objections, 
and  refusing  Instructions  requested  by  it; 
(4)  tbe  insured  warranted  that  he  was  in 
I  good  health  at  the  time  be  a[H>Hed  for  In- 
'  sorance,  and  that  he  had  never  been  serlous- 
I  ly  111,  whereas  both  statements  were  false. 
I  1.  Tbe  constitutional  question  raised  does 
j  not  effect  the  merits  of  plaintiff's  cause  of  ac- 
I  tion,  but  goes  only  to  tbe  point  that  there  was 
I  no  jurisdiction  in  the  court,  presided  over 
I  by  one  not  tbe  duly  elected  judge  thereof, 
to  hear  and  determine  tbe  cause.  The  reso- 
lution of  this  constitutional  question  is  not 
absolutely  necessary  to  a  decision  of  the 
present  appeal ;  for,  as  will  appear  later  in 
the  opinion,  tbe  appeal  Is  sustained  because 
of  the  erroneous  ruling  of  the  trial  court 
in  construing  the  contract  of  Insurance.  But 
as  we  gather  from  the  record,  and  are  so 
advised  by  counsel,  the  volume  of  busi- 
ness in  the  former  county  court  of  Arapahoe 
county,  now  of  the  city  and  county  of  Denver, 
is  so  great  that  for  many  years  it  has  been 
the  uniform  custom  of  its  presiding  judge  to 
call  In  the  judge  of  the  county  court  of  some 
other  county  to  assist  in  the  trial  of  causes, 
and  as  the  business  of  that  court  is  constant- 
ly Increasing  such  will  be  tbe  future  prac- 
tice. So  that  probably  tbe  same  situation 
will  again  be  presented  upon  another  trial, 
and  some  other  than  the  duly  elected  judge 
of  the  county  court  will  be  likely  to  preside 
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thereat.  It  therefore  comports  with  good 
practice  now  to  determine  the  constitutional 
question,  because  It  may,  and  likely  will, 
arise  at  another  trial ;  hence  Its  determina- 
tion is,  or  may  be,  necessary  to  a  decision 
of  the  case.  The  trial  was  had  before  Hon. 
R.  D.  McLeod,  who  then  was  the  county 
judge  of  Lake  county,  Colo.  Hon.  Ben  B. 
Lindsey  was  the  duly  qualified  and  acting 
county  Judge  of  Arapahoe  county,  now  the 
city  and  county  of  Denver.  At  the  request 
of  Judge  Lindsey,  Judge  McLeod  tield  the 
term  of  court  under  the  authority  of  an  act 
of  the  General  Assembly  approved  March  4, 
1899  (Sess.  Laws  1899,  p.  171,  c.  91)  which 
reads:  "That  the  county  Judges  of  the  sev- 
eral counties  of  this  state,  with  like  privi- 
leges as  the  Judges  of  the  districts  courts  of 
this  state,  may  Interchange  with  each  other, 
hold  court  for  each  other,  and  perform  each 
others  duties,  when  they  find  it  neccessary 
or  convenient"  The  district  courts  of  this 
state  have  similar  powers  under  the  Consti- 
tution, as  well  as  by  statute.  But  appellant 
says  this  statute  is  void.  A  fundamental 
rule  of  construction  is  that  every  legislative 
act  of  the  legislative  department  of  govern- 
ment is  presumed  to  be  valid.  It  Is  incum- 
bent, therefore,  upon  one  who  asserts  its 
unconstitutionality  to  point  out  some  specific 
provision  of  the  Constitution  which  prohibits 
it  The  prohibition  must  be  either  express 
or  one  that  necessarily  or  exclusively  arises 
by  implication  from  some  express  prohibi- 
tion. To  this  proposition  we  need  only  cite 
an  early  case  In  this  court  where  the  sub- 
ject is  exhaustively  considered.  People  t. 
Rucker,  5  Colo.  455. 

Recognizing  this  rule,  appellant  though 
conceding  that  this  statute,  under  which  the 
interchange  of  Judges  took  place,  is  not  pro- 
hibited by  any  express  provision  of  the 
Constitution,  contends,  nevertheless,  that  out 
of  an  express  provision  therein  there  arises 
by  a  necessary  and  exclusive  Implication  a 
limitation  upon  the  power  of  the  General 
Assembly  to  enact  it.  The  argument  Is  that 
since  section  12  of  article  0  of  the  constitu- 
tion contains  an  express  declaration  that  the 
Judges  of  the  district  courts  may  hold  court 
for  each  other,  and  shall  do  so  when  required 
by  law,  and  in  section  22,  relating  to 
county  courts,  no  such  privilege  is  given  or 
duty  imposed,  upon  the  principle  that  the 
expression  of  one  thing  Is  the  exclusion  of 
another.  It  necessarily  follows  that  there  can 
be  no  Interchange  of  county  judges.  We  can- 
not give  our  sanction  to  this  reasoning.  If  the 
Constitution  were  entirely  silent  upon  the 
subject,  there  Is  no  question  that,  since  the 
legislative  functions  of  the  lawmaking  body 
are  plenary,  in  the  absence  of  a  limitation 
found  in  the  federal  or  state  Constitution, 
the  act  authorizing  county  judges  to  inter- 
change would  be  valid.  The  principle  upon 
which  It  Is  said  the  present  limitation  exists 
is  not  fully  applicable  in  construing  a  state, 
as  distinguished  from  a  federal,  Constitution. 


The  latter  is  an  Instrument  of  grants,  the 
former  one  of  limitations,  of  power.  Merely 
because  in  the  section  relating  to  district 
courts  the  power  of  interchange  is  given, 
and  the  section  applicable  to  county  courts 
is  silent,  it  is  neither  a  logical  nor  a  necessary 
deduction  that  the  Legislature  cannot  confer 
upon  county  Judges  the  right  of  interchange. 
In  permitting  judges  of  district  courts  to 
hold  court  for  each  other  at  their  pleasure, 
and  compelling  them  to  do  so  when  required 
by  the  General  Assembly,  section  12  prevent- 
ed the  General  Assembly,  in  the  one  instance, 
from  abolishing  a  judicial  privilege,  and  in 
the  other  made  Imperative,  and  not  discre- 
tionary, the  duty  of  district  Judges  to  inter- 
change when  the  Legislature  required  it  It 
contains  in  one  sentence  a  grant  of  a  right 
or  privilege  to  district  Judges,  and  a  cor- 
responding implied  limitation  upon  the  Gen- 
eral Assembly  which  disables  that  body  from 
taking  away  the  thing  granted.  In  another 
sentence,  there  is  a  grant  of  power  to  the 
General  Assembly,  which  in  the  absence  of 
the  grant  that  body  would  possess,  and  in 
connection  with  this  grant  is  imposed  a  duty 
on  the  Judges,  when  the  granted  power  is 
exercised  by  the  General  Assembly,  to  yield 
obedience  thereto,  instead  of  following  the 
discretion  they  would  otherwise  have.  But 
in  omitting  similar  provisions  in  section  22 
there  was  no  Intention  by  way  of  implication 
to  limit  the  power  of  the  General  Assembly 
In  providing  for  interchange  of  county 
Judges. 

The  Supreme  Court  of  Illinois  has  held 
that  provision  for  such  interchange  both  by 
the  circuit  and  county  Judges  was  within  the 
power  of  the  Legislature  to  make,  but  in 
that  state  the  Constitution  is  silent,  with 
respect  both  to  circuit  and  county  Judges, 
hence  their  decisions  are  not  squarely  in 
point  under  our  Constitution.  Pike  v.  City 
of  Chicago,  155  111.  %S,  40  N.  E.  5C7;  Jones 
V.  Albee,  70  111.  34;  Wells  v.  People,  156  111. 
610.  41  N.  E.  161 ;  Wlsner  v.  People,  156  111. 
180,  40  N.  E.  574.  The  case  nearest  In 
principle  in  our  own  reports  Is  JefTries  y. 
Harrington,  11  Colo.  191,  17  Pac.  505.  Sec- 
tion 2  of  article  6  of  our  Constitution  con- 
fers upon  the  Supreme  Court  appellate  juris- 
diction, and  in  section  11  the  General  As- 
sembly Is  authorized  to  confer  appellate 
jurisdiction  upon  district  courts.  No  ap- 
pellate jurisdiction  is  provided  for  in  the 
Constitution  for  county  courts.  Our  General 
Assembly  passed  an  act  conferring  appel- 
late Jurisdiction  upon  county  courts,  and  it 
was  contended  In  the  Jeffries  Case  that  the 
act  was  void  because  by  virtue  of  the  pro- 
visions of  sections  2  and  11  there  was  an  Im- 
plied limitation  upon  the  General  Assembly 
preventing  it  from  conferring  such  power 
on  county  courts.  But  it  was  held  that 
under  the  provisions  of  section  23  of  the  same 
article  relating  to  county  courts,  whereby 
they  shall  have  original  jurisdiction  In  cer- 
tain matters  "and  such  other  civil  and  crim- 
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inal  jurisdiction  as  may  be  conferred  by  law," 
appellate  jurisdiction  might  be  granted  un- 
der the  quoted  clause.  While  this  case  is 
not  exactly  in  point,  still  we  think  that  the 
decision  might  well  hare  been  based,  not  on- 
ly upon  section  23,  but  also  upon  the  proposi- 
tion that,  the  state  Constitution  being  one 
of  limitation  and  not  of  grant,  there  was  no 
express  prohibition,  and  none  arising  by 
necessary,  implication  from  any  express  pro- 
liibition,  against  the  power  to  pass  the 
statute  in  question.  And,  if  "such  other 
civil  •  •  •  jurisdiction,"  etc.,  permits 
a  grant  of  appellate  jurisdiction  upon 
county  courts,  it  will  also,  without  any 
strained  construction,  justify  the  confer- 
ring upon  their  judges  the  right  of  Inter- 
change. In  Parks  t.  S.  &  S.  Home,  22  Colo. 
86-94.  43  Pac.  542,  it  was  held  that  the 
maxim,  "Expressio  unius  exclusio  aiterius." 
did  not  operate  to  exclude  from  the  execu- 
tive department  of  the  state  certain  public 
oflicers  who  do  not  belong  to  the  legislative 
or  judicial  department,  even  though  such 
officers  are  not  named  in  section  1  of  art- 
icle 4  of  our  Constitution  which  reads: 
"The  executive  department  shall  consist  of" 
certain  designated  officers.  The  principle 
of  that  decision  applies  to  the  present  case, 
for,  if  certain  public  officers,  neither  legis- 
lative nor  judicial  in  character,  are  execu- 
tive officers,  though  not  named  in  the  sec- 
tion of  the  Constitution  declaring  what  offi- 
cers belong  to  the  executive  department,  it 
certainly  was  competent  for  the  General  As- 
sembly to  provide  for  an  interchange  of 
judges  of  county  courts,  though  the  Con- 
stitution is  silent  upon  that  subject,  while 
it  expressly  permits  such  interchange  by 
judges  of  the  district  court  In  Re  Com- 
pensation of  County  Judges,  18  Colo.  272, 
32  Pac.  549,  It  was  said  that,  under  the  con- 
etltntional  provision  requiring  the  Legis- 
lature to  classify  counties  for  the  purpose 
of  providing  compensation  for  county  officers, 
the  county  judge  was,  in  the  sense  of  that 
provision,  a  county  officer.  That  is  of  no 
material  moment  in  this  case,  for  in  Fletcher 
et  al.  V.  Stowell.  17  Colo.  94,  28  Pac.  826, 
the  court  held  that  "no  territorial  limit  is 
fixed  by  the  Constitution  to  the  civil  juris- 
diction either  of  the  district  courts  or  of  the 
county  courts."  If  that  be  true,  then  the 
mere  fact  that  the  county  judge  Is  a  county 
officer  would  be,  in  the  absence  of  the  con- 
stitutional grant  of  power,  from  a  constitu- 
tional standpoint,  no  greater  objection  to  the 
Interchange  by  judges  of  county  courts  than 
It  Is  to  such  arrangements  by  district  judges ; 
for  district  judges  are,  in  the  same  sense, 
district  officers,  though  in  a  more  important 
sense  they  are  state  officers.  This  court  has 
repeatedly  sustained  the  validity  of  our  stat- 
ute permitting  these  exchanges  by  district 
officers.  JordaA  t.  People,  19  Colo.  417,  36 
Pac.  218;  Bigcraft  ▼.  People,  30  Colo.  298, 
70  Pac.  417. 
2.  In   the  contract   of   insurance   Is   this 


clause :  "No  suit  on  this  policy  shall  be  main- 
tainable against  the  company  unless  brought 
within  six  months  next  after  the  date  of 
death  of  the  insured."  This  action  was  not 
brought  within  the  prescribed  time.  The 
facts  are  that  the  company,  through  its  au- 
thorized agents,  imdertook  to  furnish  Its  own 
proofs  of  death,  and  In  so  doing  required, 
among  other  things,  an  affidavit  of  plaintiff, 
who  claimed  to  be  the  assignee  or  beuefl- 
ciary  of  the  policy,  showing  her  right  to 
its  benefits.  This  certificate,  and  the  policy, 
which  had  previously  been  delivered  by  in- 
sured to  plaintiff,  were  turned  over  to  de- 
fendant's local  superintendent  in  Denver,  and 
by  him  transmitted  to  the  home  office  in 
Newark,  N.  J.  A  proposition  of  compromise 
made  by  the  plaintiff  had  l>een,  through  the 
local  superintendent,  sent  to  the  home  office, 
where  it  was  held  under  consideration  for 
some  time  and  finally  rejected,  notice  of 
which  was  given  to  plaintiff,  and  the  policy 
-returned  to  her,  but  not  until  after  the 
expiration  of  the  six  months'  period  of  limi- 
tation. The  court  properly  instructed  the 
jury  that  this  limitation  was  binding  upon 
the  plaintiff,  unless  waived  by  defendant, 
but  if  they  believed  from  the  evidence  that 
it  had  been  waived  by  the  president  or  vice 
president  or  secretary  of  the  company,  who 
were  the  officers  which  the  policy  itself  de- 
clared had  the  power  to  vary  its  terms,  or 
if  the  jury  believed  from  the  evidence  that 
the  company,  by  i^s  own  action,  put  it  out 
of  the  power  of  plaintiff  to  comply  with  the 
limitation,  or  1/  negotiations  for  a  settle- 
ment were  carried  on  between  plaintiff  and 
defendant  and  the  same  consumed  the  six 
months  of  limitation,  and  defendant  induced 
plaintiff  to  believe  that  by  such  negotia- 
tions a  settlement  might  be  effected,  and, 
relying  upon  the  same,  plaintiff  did  not  bring 
her  .action  In  time,  defendant  would  be  es- 
topped to  Insist  upon  such  failure.  There 
was  no  error  In  this  instruction,  and  the 
evidence  abundantly  warranted  It.  Indeed, 
under  the  uncontradicted  evidence  that  a 
compromise  was  pending  between  the  parties, 
and  that  defendant,  without  intimating 
to  plaintiff  that  it  would  insist  upon  the 
limitation,  did  not  reject  the  terms  of  the 
proposed  settlement,  and  did  not  return  the 
policy  of  insurance  until  after  such  time  had 
elapsed,  the  court  might  well  have  Instructed 
the  jury  that,  as  a  matter  of  law,  the  limi- 
tation was  waived.  Farmers*  A.  M.  F.  I.  Co. 
V.  Trembly,  17  Colo.  App.  513,  69  Pac.  74; 
Dougherty  v.  Met  L.  Ins.  Co.  (Sup.)  88  N. 
X.  Supp.  258 ;  Steel  v.  Phenix  Ins.  Co.,  51  Fed. 
715,  2  C.  a  A.  463;  Killips  v.  Putnam  Ins. 
Co.,  28  Wis.  482,  9  Am.  Rep.  506. 

3.  We  do  not  find  prejudicial  error  in  the 
ruling  of  the  court  permitting  plaintiff  to 
answer  a  question  as  to  what  the  local  assist- 
ant superintendent  said  to  her  about  the 
company  paying  the  policy.  The  objection  to 
the  question  is  based  upon  the  proposition 
that  the  agent,  being  a  mere  local  agent, 
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could  not  bind  the  company  by  any  admis- 
sion, or  waive  any  condition  of  the  policy, 
and,  U.  S.  Mut  A.  A.  of  N.  Y.  v.  Klttenring, 
22  Colo.  257,  44  Pac.  595,  is  cited  thereto. 
This  case  is  not  In  point.  The  question  and 
the  answer  were  both  proper.  If  for  no  other 
reason,  because  they  bear  upon  tbe  claim 
of  plaintitr  that  she  did  not  sooner  bring  ber 
suit  because  the  representation  was,  as  she 
testified,  made  to  her  by  the  local  superin- 
tendent that  the  company  would  probably 
pay  the  claim,  and  a  proposition  for  com- 
promise was  pending.  Admitting  on  rebut- 
tal testimony  of  plaintiff's  counsel  as  to 
a  conversation  with  defendant's  superintend- 
ent, who  had  not  testified,  was  not  error. 
It  related  the  facts  from  which  a  waiver 
might  be  Implied.  Possibly  It  should  have 
been  elicited  when  plaintiff  was  making  her 
case  In  chief,  but  tbe  court  did  not  abuse  its 
discretion  in  receiving  It  on  rebuttal.  Neither 
was  there  error  In  allowing  plaintiff  to 
show  that  she  bad  been  at  an  expense  of  $10  in 
furnishing  further  proof  demanded  by  the 
defendant  through  its  agents,  after  it  was 
in  possession  of  proofs  showing  that  insured 
had  died  of  consumption.  The  evidence  was 
legitimate  for  the  purpose  of  showing  the 
conduct  of  defendant  company  from  which 
a  purpose  to  waive  the  warranty  as  to  health 
might  be  Implied,  since,  if  defendant  Intend- 
ed to  Insist  on  its  right  to  avoid  liability 
on  the  policy  because  of  a  breach  of  warranty, 
It  was  wrong,  as  well  as  inconsistent  with 
Its  intention  to  avail  itself  of  Its  undoubt- 
ed right  in  that  respect,  which  neverthe- 
less it  could  waive,  to  put  plaintiff  to  useless 
costs. 

The  plaintiff  was  permitted  to  contradict 
answers  purporting  to  have  been  made  over 
her  signature  in  what  Is  denominated  "Claim- 
ant's Certificate,"  which  was  a  part  of  the 
proofs  of  death  tal<en  by  the  defendant's 
agents.  In  this  certificate  she  was  made 
to  say  that  .the  Insured  died  of  "consump- 
tion," and  that  his  health  was  first  affected 
about  two  years  before  his  death.  The  certif- 
icate was  produced,  and  tbe  plaintiff  ac- 
knowledged that  she  signed  It,  but  emphati- 
cally declared  that  she  did  not  make  such 
statements  or  read  the  answers  to  tbe  ques- 
tions, or  know  that  such  answers  were  in- 
serted; that  they  were  falsely  written  there- 
in by  an  agent  of  the  company,  who  at  the 
time  was  defendant's  local  superintendent, 
or  his  assistant  Tbe  certificate  shows  that 
the  answers  were  not  written  by  the  plaintiff. 
Defendant,  however,  Insists  that  she  can- 
not be  permitted  to  deny  anything  contained 
in  the  certificate,  and  cites  Sun  Fire  Office 
V.  Wlch,  6  Colo.  App.  103,  39  Pac.  5S7;  New 
York  Life  Ins.  Co.  v.  Fletcher,  117  U.  S. 
510,  6  Sup.  Ct  837,  29  L.  Ed.  934.  These 
cases  are  not  in  point.  The  latter  case  de- 
cides that  where  an  agent  of  a  company, 
without  the  knowledge  of  the  applicant 
wrote  down  false  answers  in  the  application 
for  Insurance,  and  concealed  the  truth,  and 


where  these  were  signed  by  the  applicant 
without  reading,  and  by  the  agent  transmit- 
ted to  the  company,  and  the  company  assum- 
ed the  risk  on  the  basis  of  the  statements, 
and  where  It  was  conditioned  In  the  policy 
Itself  that  these  answers  were  a  part  of  it, 
and  that  no  statement  to  the  agent  not 
thus  transmitted  should  be  binding  upon  his 
principal,  and  where  a  copy  of  the  applica- 
tion with  these  directions  conspicuously 
printed  upon  it  accompanied  the  policy,  tbe 
applicant,  who  signed  without  reading,  was 
presumed  to  know  the  contents  and  was 
bound  by  his  answers.  That  is  not  the  case 
we  are  considering.  This  certificate  is  not 
an  application  for  insurance.  Here  the 
company,  through  its  agent,  undertook  to 
furnish  its  own  proofs  of  death,  and  ap- 
plied to  the  plaintiff  for  a  statement  She 
did  not  voluntarily  offer  It  but  was 
solicited  by  the  company  to  make  it  The 
agent  who  wrote  these  answers  was  the 
agent  of,  and  acting  for,  the  company,  and 
if  he  made  false  statements  therein,  as 
the  plaintiff  testified  he  did,  she  is  not 
bound  thereby,  but  was  properly  permitted 
by  the  court  to  state  the  facts.  Tbe  super- 
intendent knew  that  the  plaintiff  did  not 
know,  and  she  testified  that  she  did  not 
know,  the  cause  of  tbe  death  of  the  insured. 
She  was  in  Denver,  Colo.,  when  he  died  at 
Albuquerque,  N.  M.,  and  did  not  know  of  the 
death  for  several  months  thereafter,  and 
was  not  aware  that  his  health  was  affect- 
ed at  the  time,  or  before  the  date,  of  the 
issuance  of  the  policy.  We  do  not  find  any 
prejudicial  error  by  the  court  in  Its  rulings 
on  this  testimony. 

The  judgment,  however,  we  are  compelled 
to  reverse,  because  of  an  error  of  the  court 
in  instructing  tbe  Jury  as  to  tbe  meaning 
of  tbe  contract  or  policy  of  insurance.  The 
policy  begins:  "In  consideration  of  tbe  ap- 
plication for  this  policy,  which  is  hereby 
made  part  of  this  contract,  •  •  •  tli© 
Prudential  Insurance  Company  of  America 
agrees  to  pay  •  •  •  unto  the  executors, 
administrators  or  assigns  of  the  person 
named  as  the  Insured  •  *  *  the  amount 
of  benefit,"  etc.  The  application  was  not 
annexed  to,  or  copied  into,  the  policy,  but 
was  referred  to,  as  the  foregoing  excerpt 
shows.  Tbe  application  consists  of  one 
printed  and  written  sheet  and  page.  It  is 
beaded:  "Application  for  Insurance."  Fol- 
lowhig  this  beading  are  19  printed  ques- 
tions, with  appropriate  blanks  after  each 
question  for  an  answer  thereto.  Immediate- 
ly following  the  last  answer  is  this  clause: 
"I  hereby  apply  for  insurance  for  the  amount 
herein  named,  and  I  declare  and  warrant 
that  the  answers  to  the  above  questions  are 
complete  and  true,  and  were  written  oppo- 
site the  respective  questions  by  me,  or 
strictly  in  accordance  with  my  directiona  I 
agree  that  said  answers,  with  this  declara- 
tion, shall  form  the  basis  of  a  contract  of 
insurance  between  me  and  the  Prudential 
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InBOnince  Company  ot  America."  Then  fol- 
lowed insured's  Bignature.  It  will  thus  be 
seen  that  the  application  consists  of  the  ques- 
tions and  answers  thereto,  and  the  foregoing 
declaration  to  which  the  signature .  of  the 
applicant  Is  affixed.  It  Is  one  entire  in- 
strument In  the  declaration  the  insured 
warrants  the  answers  to  the  questions  to 
be  complete  and  true,  and  that  the  answers, 
together  with  his  declaration,  shall  form  the 
basis  of  the  contract.  They  constitute  the 
application.  The  policy  Itself  expressly  de- 
clares that  the  application  for  the  policy  Is 
made  a  part  of  the  contract  These  answers 
and  warranties  of  their  tmt'h  are  part  of 
the  application,  and  therefore  they  are  in- 
corporated into,  and  become  a  part  of,  the 
contract  If,  therefore,  they  were  not  liter- 
ally true  when  made,  the  policy  was  void- 
able at  the  election  of  the  company.  The 
trial  court  told  the  Jury  that  the  answers 
to  the  questions  contained  In  the  application 
were  not  warranties  of  their  truth,  but.  on 
the  contrary.  Instructed  them  that.  If  they 
were  substantially  tme  upon  matters  mate- 
rial to  the  risk  at  the  time  tbey  were  made, 
then  the  requirements  of  the  law  In  that 
respect  are  satisfied.  The  trial  court  was 
clearly  wrong.  An  anthority,  directly  In 
point  that  the  answers  were  warranties 
and  became  Incorporated  Into,  and  formed  a 
part  of,  the  contract  of  Insurance,'  Is  Webb  ▼. 
Bankers'  U  L  Co.,  19  Colo.  App.  456,  76 
Pac.  73& 

We  do  not  find  any  other  questions  argued 
that  call  for  consideration.  Because  of  the 
error  of  the  court  In  Its  Instruction  on  the 
snbject  of  warranty,  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new 
trial  npon  the  sole  Issue  as  to  whether  or 
not  the  answers  of  the  insured  In  the  appli- 
cation with  respect  to  the  condition  of  his 
health  were,  or  were  not  true;  and,  if  not 
tme,  whether  the  company,  by  estoppel  or 
waiver,  can  now  rely  on  their  falsity  to 
escape  liability.  The  other  issues  of  fact 
have  been  rightly  determined  In  favor  of 
the  plaintiff,  and  should  not  be  retried. 

Reversed. 

(S5  Colo.  490) 

CITT  OF  DENVER  v.  EVANS. 

(Sapreme  Court  of  Colorado.    Jan.  8,   1006.) 

Taxation  —  Payment  of  Tax — Determina- 
tion OF  Invalidity  —  Recovery  by  Tax- 
payer. 

Where,  at  the  time  certain  taxes  were 
paid,  the  a^8e!<8or  was  about  to  sell  the  prop- 
erty for  nonpayment  of  assessments  which  ap- 
peared to  be  a  valid  Hen,  and  when  others  were 
paid  they  were  paid  under  protest  and  with 
notice  to  the  assessor  that  the  payment  was 
made  solely  to  redeem  the  property  from  the 
apparent  lien,  and  when  others  were  paid 
the  property  had  been  sold  for  the  nonpayment 
•f  the  assessment  and  a  certificate  of  purchase 
was  outstanding,  and  thereafter  the  assessment 
was  adjudged  void,  the  taxpayer  was  entitled 
to  recover  the  payment 

En    Banc.    Appeal    from    District   Court, 
Arapahoe  County;  B.  M.  Malone,  Judge. 
84  P.— 6 


Action  by  Margaret  P.  Evans,  as  admin- 
istratrix of  the  estate  of  John  Evans,  deceas- 
ed, against  the  city  of  Denver.  From  a 
judgment  in  favor  of  olalntUt,  defendant  ap- 
peals.   Affirmed. 

Suit  by  appellee,  plaintiff  below,  against 
appellant,  defendant  below,  to  recover  the 
amount  of  certain  illegal  assessments  paid 
by  John  Evans  during  his  lifetime  upon  prop- 
erty owned  by  him,  and  since  his  decease  by 
Margaret  P.  Evans,  his  administratrix,  for 
the  construction  of  a  district  storm  sewer 
in  the  Thirteenth  street  sanitary  sewer  dis- 
trict The  facts,  in  brief,  are  as  follows: 
The  original  assessment  of  the  cost  of  con- 
struction of  the  sewer  against  the  property 
in  question  was  adjudged  to  be  Invalid  in  tho 
case  of  Keese  v.  City  of  Denver,  10  Colo. 
112,  15  Pac.  825.  Thereafter  the  city  council 
attempted  to  reassess  the  cost  of  the  sewer 
against  the  property  in  the  district  under 
paragraph  ■  48,  art  7  of  the  city  charter. 
This  assessment  was  certified  to  the  county 
treasurer  on  the  7th  day  of  April,  A.  D.  1896, 
and  became  a  lien  and  incumbrance  valid 
npon  its  face  against  the  lots  owned  by  John 
Evans.  The  complaint  alleges,  Inter  alia, 
that  the  county  treasurer  at  said  time  was 
endeavoring  to  enforce  the  collection  of  said 
assessment  and  had  extended  same  in  accord- 
ance with  the  statutes  of  the  state  of  Colora- 
do as  a  lien,  charge  and  incumbrance  against  ' 
the  said  property  of  the  said  John  Evans,  as 
hereinbefore  set  forth,  and  was  at  the  tlmA 
about  to  sell  the  said  lots  for  the  nonpay 
ment  of  the  said  purported  assessment 
"That  on  or  about  the  7th  day  of 
April,    A.    D.    1806,   the   said   John    Evans, 

•  •  •  In  order  to  clear  his  property  of 
the  said  apparent  lien  and  encumbrance, 
which  upon  its  face  appeared  to  be  a  valid 
and  existing  lien  and  encumbrance,  was  olv 
Uged  to,  and  did,  pay  the  county  treasurer 

•  •  •  In  full  for  the  said  assessment  to- 
gether with  Interest  and  charges  thereon, 
upon  said  lots."  Thereafter  and  on  or  about 
the  3d  day  of  September,  A.  D.  1806,  Evans, 
together  with  certain  other  parties,  owners 
of  property  In  the  sewer  district  commenced 
an  action  In  the  district  court  of  Arapahoe 
county  against  the  city  for  the  purpose  of 
having  the  assessment  declared  to  be  null 
and  void.  Thereafter  in  said  action,  at  its 
April  term,  1800;  the  Supreme  Court  adjudge 
ed  the  assessment  void  and  of  no  effect. 
Evans  v.  City  of  Denver,  26  Colo.  103,  67 
Pac.  696.  On  the  3d  day  of  July,  1807,  John 
Evans  departed  this  life,  and  on  the  8th 
day  of  July,  1807,  the  appellee  was  duly 
appointed  and  qualified  as  administratrix  of 
bis  estate.  The  same  facts  are  alleged  in 
support  of  the  right  of  the  appellee  to  recov- 
er the  respective  amounts  paid  by  her,  as  ad- 
ministratrix of  the  estate,  to  relieve  the  prop- 
erty belonging  to  the  estate  of  John  Evans 
from  the  lien  of  said  assessment  and  It  Is 
further  alleged  that  the  payments  were  mads 
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by  her  under  protest  and  notice  to°  the  coun- 
ty treasurer  that  sbe  claimed  that  tbe  said 
assessment  was  illegal  and  void.  On  the 
28tlJ  day  of  February,  1002,  she  demanded 
of  the  treasurer  the  amount  so  paid,  together 
with  Interest,  which  demand  was  refused. 
Tbe  appellant  in  its  answer  admits  the  fore- 
'  going  facts,  but  avers  that  the  payments  set 
forth  in  the  first,  second,  and  fifth  causes 
of  action  were  voluntary,  and  were  paid 
without  any  notice  or  protest  to  the  county 
treasurer;  and  to  the  third  and  fourth  causes 
of  action  Interposed  a  denial  upon  informa- 
tion and  belief,  that  any  protest  was  made. 
A.  demurrer  to  the  answer  was  sustained. 
Appellant  elected  to  stand  by  Its  answer. 
Judgment  was  rendered  for  $3,102.68,  the 
amount  claimed,  with  Interest.  The  case 
comes  here  on  appeal. 

Henry  A.  LIndsley  and  Halsted  L.  Rltter, 
for  appellants.  Robt  W.  Bonynge,  for  ap- 
pellee. 

GODDARD,  J.  (after  stating  the  facts). 
Counsel  for  appellant  urge  as  a  ground  for 
reversal  that  the  money  sought  to  be  recov- 
ered was  paid  voluntarily,  and  In  support  of 
such  contention  rely  upon  Redmond  v. 
Mayor,  125  N.  Y.  632,  26  N.  B.  727,  and  Trip- 
ler  V.  Mayor  of  N.  Y.,  125  N.  Y.  617,  26  N.  E. 
721,  which  were  cases  brought  to  have  cer- 
'  tain  assessments  declared  void,  and  to  re- 
cover back  the  money  paid  In  satisfaction 
thereof.  An  examination  of  these  cases  will 
disclose  a  state  of  facts  very  different  from 
those  In  the  case  at  bar.  In  the  Redmond 
Case  the  conclusion  reached  was  that  the 
great  lapse  of  time  during  which  the  asses!)- 
ment  remained  without  demand  or  steps  tak- 
en to  collect  It,  the  want  of  diligence  in  the 
parties  to  pay  It  or  to  move  Its  vacation,  the 
fact  that  when  payment  was  finally  made  it 
was  mnde  without  any  coercion  and  for  pur- 
poses of  convenience,  and  Immediately  there- 
upon a  claim  was  filed  and  as  soon  as  possible 
placed  In  suit  for  the  restitution  of  the  money 
on  the  ground  of  the  Illegality  of  the  proceed- 
ings leading  up  to  the  assessment — that  all 
these  were  circumstances  which  should  pre- 
clude the  court  from  granting  the  relief  de- 
manded. In  the  Trlpler  Case  the  decision 
was  predicated  upon  the  fact  that  although 
notice  of  the  confirmation  of  the  assess- 
ment and  demand  of  payment  within 
60  days  was  published,  the  plaintiff  did  not 
comply  with  the  demand,  and  the  city  took 
no  steps  toward  enforcing  the  payment,  and 
six  years  thereafter  the  amount  of  the  assess- 
ment, with  Interest,  was  pmld  by  one  to 
•whom  plaintiff  had  sold  the  land,  out  of  the 
consideration  money;  that  there  was  written 
evidence  on  file  in  the  public  ofilces  showing 
the  Invalidity  of  tbe  assessment;  and  the 


fact  that  the  court  bad  in  two  reported  cases 
decided  similar  assessments,  which  wtre  at- 
tacked upon  precisely  tbe  same  ground,  to 
be  invalid.  These  facts  were  held  sufficient 
to  authorize  the  Inference  that  plaintiff,  at 
the  time  of  payment,  had  knowledge  that 
the  assessment  was  void  and  that  there  was 
no  coercion  In  fact  or  law. 

In  the  case  at  bar  none  of  those  reasons 
appear;  but,  on  the  contrary,  at  the  time  the 
payments  set  out  In  tbe  first  and  second 
causes  of  action  were  made,  the  assessor  was 
about  to  sell  the  property  for  the  nonpay- 
ment of  the  assessments,  which  appeared  to 
be  a  valid  lien  against  the  same.  The  pay- 
ments set  out  in  the  third  and  fourth  causes 
of  action  were  made  under  protest,  and  with 
notice  to  the  treasurer  that  it  was  solely  to 
redeem  the  property  from  the  apparent  Hen, 
and  with  the  intention  on  the  part  of  the  ad- 
ministratrix to -recover  the  amount  In  the 
event  that  tbe  assessment  should  subiiequent- 
ly  be  declared  Illegal.  In  the  cause  of  action 
it  is  alleged  that  the  property  had  been  sold 
for  the  nonpayment  of  the  assessment,  and 
a  certificate  of  purchase  was  outstanding. 
In  such  circumstances,  after  the  assessment 
has  been  set  aside  as  illegal,  the  money  paid 
in  good  conscience  belongs  to  the  party  pay- 
ing It,  and  It  Is  held  by  tbe  city  for  his  use. 

Riker  v.  Mayor,  etc.,  38  N.  J.  Law,  225, 
20  Am.  Rep.  386;  Jersey  City  v.  O'Callaghan, 
41  N.  J.  Law,  349.  In  these  cases  the  ques- 
tion at  Issue  was  tbe  same  as  in  the  case  at 
bar,  to  wit,  whether  a  party  who  had  paid 
an  assessment  for  the  benefit  of  his  property 
by  the  construction  of  a  sewer  could,  after 
such  assessment  bad  been  adjudged  illegal 
and  had  for  that  reason  been  set  aside,  re- 
cover the  money  so  paid.  The  court,  while 
recognizing  the  general  rule  that  where  a 
party  voluntarily  pays  a  tax  assessed  upon 
his  property  he  cannot  maintain  an  action 
to  recover  the  same,  held  that  this  rule  is 
not  applicable  where  an  assessment  like  tbe 
one  in  question  has  been  set  aside  by  judical 
decision.  In  the  former  case,  Beasley,  Chief 
Justice,  declares:  "Had  this  suit  been 
brought  upon  the  payment  of  the  tax,  and 
before  any  change  In  the  situation  had  oc- 
curred, the  case  would  have  been  the  ordin- 
ary one  presented  in  the  reports  and  ruled 
by  the  decisions.  But  that  is  not  so.  There 
is  a  new  element  here;  and  that  is,  the  tax 
which  was  paid  has  been  set  aside.  The  con- 
sequence Is  the  payment  has  nothing,  either 
In  theory  or  in  fact,  to  rest  upon." 

We  think  the  judgment  of  the  court  below 
Is  supported  by  tbe  rule  announced  in  these 
latter  cases,  and  Is  in  accordance  with  the 
principles  of  common  honesty.  It  Is  there- 
fore affirmed. 

Affirmed. 
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(36  Colo.  221) 

COLORADO   ft   S.   RY.   CO.   t.   CHARLES. 

(Supreme  Court  of  Colorado.     Jan.  8,   1906.) 

1.  Railroads  —  Kiixino  Stock  —  Neglioencb 

evioence. 

Where,  in  an  action  against  a  railroad  for 
killing  plaintifTs  cow,  there  was  evidence  that 
defendant's  engineer  might  have  seen  the  cow, 
had  be  been  keeping  a  proper  lookout,  when 
his  train  was  100  to  150  feet  distant  from 
where  the  cow  was  walking  on  the  track  and 
the  train  was  stopped  within  70  feet,  such 
evidence  justified  a  finding  of  negligence  on 
the  part  of  the  engineer  in  failing  to  keep  .a 
proper  lookout 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads.  §  1G18.] 

Z  Appeal— Judgment  — Conflicting  Evi- 
dence. 

A  judgment  ba.sed  on  conflicting  evidence 
will  not  be  reversed  on  appeal  for  want  of  evi- 
dence to  sustain  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §g  3983-3980.] 

Appeal  from  Jefferson  County  Court;  Jo- 
seph Mann,  Judge. 

Action  by  Laura  E.  Charles  against  the 
Colorado  &  Southern  Railway  Company. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Dines  &  Whltted  and  J.  G.  McMurry,  for 
appellant  Charles  McCall  and  Samuel  I. 
Large,  for  appellee. 

GAMPBKLL,  J.  Action  to  recover  the  val- 
ue of  plaintiff's  cow,  wlilch  was  run  over 
and  killed  by  one  of  defendant's  railroad 
trains — negligently,  as  plaintiff  says;  the  re- 
snlt  of  an  unavoidable  accident,  defendant 
contends.  Trial  was  to  the  court  without 
a  Jury.  The  Judgment  wos  for  plaintifT,  and 
defendant  appealed  to  the  Court  of  Appeals, 
and  the  cause  is  now  properly  pending  here. 

The  action  originated  before  a  Justice  of 
the  peace  and  went  by  appeal  to  the  county 
court :  hence  we  are  remitted  to  the  evidence 
to  ascertain  the  character  of  the  alleged  negli- 
gence. Plaintiff's  cause  of  action  Is  based 
on  the  negligence  of  defend.tnt's  engineer  in 
failing  to  keep  a  proper  lookout  for  animals 
walking  on  the  track,  and,  as  the  necessary 
consequence,  his  inability  to  stop  the  train 
before  striking  plaintllf's  cow,  as  he  might 
have  done  by  exercising  ordinary  care.  The 
train,  consisting  of  three  cars,  was  going 
east  from  the  town  of  Morrison  towards  the 
city  of  Denver.  Plaintiff's  cow,  together 
with  several  others,  was  walking  west  In  the 
direction  of  the  approaching  train.  In '  the 
middle  of  the  track  in  a  deep  cut  about  a 
quarter  of  a  mile  east  of  Morrison.  To  the 
west  of  the  cut  la  a  sharp  curve  In  the  track, 
the  beginning  of  which  Is  distant  from  the 
place  where  the  cow  was  struck,  as  some  of 
the  witnesses  testify,  60  or  70  feet,  and,  as 
others  say,  100  to  150  feet  The  engineer 
testifies  that  after  he  had  rounded  the  curve, 
he  first  saw  the  cow  60  or  70  feet  away, 
whereupon  he  Immediately  applied  the  air 
and  reversed  the  engine,  and  did  all  in  his 
power  to  stop  the  train,  but  did  not  succeed 


In  doing  so  until  after  the  cow  was  injured. 
Ibe  fireman,  being  on  the  inside  of  the  ciurve, 
did  not  see  the  cow  as  soon  as  the  engineer 
did,  but  says  that  the  train  was  stopped 
within  a  distance  of  about  70  feet 

There  was  evidence  by  plaintiff's  witnesses 
tenoing  to  show  that  the  cow  was  found  ly- 
ing by  the  side  of  the  track  within  three 
feet  of  the  track  at  the  place  where  she  was 
struck,  and  one  of  them  testified  that,  stand- 
ing on  the  track  at  the  beginning  of  the 
curve,  100  to  150  feet  distant  therefrom,  he 
could  see  to  the  east  the  body  of  this  cow 
and  the  middle  of  the  track  opposite  thereto. 
If,  therefore,  this  cow  could,  and  might, 
have  been  seen  by  the  engineer  had  he  been 
keeping  a  proper  lookout,  when  bis  train 
was  100  to  150  feet  to  the  west  of  where  the 
animal,  was  walking  on  the  track,  and  the 
train  could  have  been  stopped,  as  It  was, 
within  the  limit  of  70  feet,  this  was  evidence 
that  tended  to  establish  the  negligence  charged, 
and  that  such  negligence  was  the  proximate 
cause  of  the  Injury.  There  Is  evidence  oppos- 
ing that  of  plaintifTs  witnesses  which  tends 
to  prove  that  the  cow  could  not  have  been 
seen  by  the  engineer  at  a  greater  distance  than 
aoout  70  feet  away,  but  under  the  established 
rule  in  this  Jurisdiction  we  cannot  reverse 
the  judgment  merely  because  there  Is  a  sub- 
stantial conflict  in  the  evidence.  In  the  cir- 
cumstances which  the  record  discloses,  we 
are  bound  by  the  finding  of  tlie  trial  judge. 

Finding   no   prejudicial    error,    the   judg- 
ment is  affirmed. 

Affirmed. 

OABBERT,  C.  J.,  and  STEELE,  J.,  concur. 


(Se  Colo.  42) 
PEOPLE  ex  rel.  COLORADO  BAR  ASS'N  V. 

NICHOLAS. 
(Supreme  Court  of  Colorado.    Jan.  8,  1906.) 

Attorney  and  Client — Disbabuent  of  At- 
torney—Grounds. 

Professional  misconduct  of  sn  attorney  in  < 
receiving  money  as  collections  far  his  clients 
by  virtue  of  his  employment  as  an  attorney, 
and  in  refusing  to  pay  over  and  deliver  the 
moroy  to  his  clients  on  demand  and  tender  of 
bis  f  ^es  and  expenses,  is  ground  for  disbarment 
[B3d.  Note. — For  cases  in  point,  see  vol.  5, 
Cent  Dig.  Attorney  and  Client,  {  56.] 

En  Banc.  Original  proceedings  In  disbar- 
ment by  the  people,  on  the  relation  of  the 
Colorado  Bar  Association,  against  Alfred  M. 
Nicholas.    Respondent  disbarred. 

Frederick  H.  Randall  (A.  W.  Gillette,  of 
counsel),  for  petitioner, 

PER  CURIAM.  Upon  the  petition  and 
relation  of  the  Colorado  Bar  Association, 
the  Attorney  General  filed  an  Information 
against  Alfred  M.  Nicholas,  an  attorney  of 
this  court,  containing  several  distinct  charges, 
set  up  as  separate  causes  of  complaint,  in 
which  professional  misconduct  is  alleged 
against  respondent,  in  that,  by  virtue  of  bis 
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employment  as  an  attorney,  he  received  money 
as  coUectioDS  for  bis  clients  upon  claims  due 
them,  wbich  he  has  refused,  and  still  refuses 
and  neglects,  to  pay  over  and  deliver  to  his 
clients,  who  are  entitled  to  receive  them,  al- 
though often  requested  so  to  do,  after  a  de- 
mand and  tender  of  his  fees  and  expenses  for 
his  services.  A  rule  to  show  cause,  together 
with  a  copy  of  the  petition  and  Information 
was  duly  served  upon  the  respondent,  and 
neither  within  the  time  limited  by  the  rule 
for  that  purpose,  nor  at  all,  has  he  appeared 
herein  to  file  his  answer  thereto,  or  In  any- 
wise respond  to  the  Information.  Default 
for  such  failure  has  been  entered,  and  proofs 
have  been  taken  by  the  petitioner  In  support 
of  the  charges,  from  which  It  appears,  and 
Is  8o  t'ouuu,  that  the  two  separate  causes 
of  complaint  contained  in  the  tirst  two 
causes  of  action  have  been  established.  We 
are,  therefore^  compelled,  under  our  statute 
governlnj;  the  subject,  because  of  such  mis- 
conduct by  respondent,  to  strike  his  name 
from  the  roll  of  attorneys  of  this  state^  which 
Is  accordingly  done. 
Respondent  disbarred. 


(35  Colo.  498) 

CniCAGO,  B.  &  Q.  R.  CO.  ▼.  ROBERTS. 
(Supreme  Court  of  Colorado.    Jan.  8,  1906.) 

1.  RaILBOAOS  —   KlIXIRO    HOBSES   —  Neou- 
GKNCB—EVI  HENCE. 

Where,  in  an  action  against  a  railroad  com- 
pany for  killing  plaintiff's  horse,  plaintiff's 
evidence  showed  that  the  engineer  discovered 
the  horse  at  the  earliest  possible  moment  when 
be  was  100  yards  in  front  of  the  engine,  and 
that  it  was  then  Impossible  to  stop  the  train 
In  time  to  avoid  a  collision,  plaintiff  was  not 
entitled    to   recover. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  {  1499.] 

2.  SAMEi—EviDEifCB— Findings. 

In  an  action  against  a  railroad  company 
for  killing  plaintiff's  horse,  evidence  held  in- 
sufficient to  warrant  a  finding  that  the  horse 
was  struck  some  2,000  feet  distant  from  a  cut, 
and  that  the  engineer  saw  or  could  have  seen 
the  horse  by  the  exercise  of  reasonable  care 
in  time  to  have  stopped  the  train. 

8.    WiTNESSBS— CREniBlLITT   —   IMPEACHMENT. 

Where  plaintiff  called  defendant's  servant 
as  s  witness,  plaintiff  thereby  vouched  for 
bis  credibility,  and  could  not  impeach  him, 
though  he  might  contradict  his  statements  by 
other   competent   witnesses. 

(Ed.  Note. — For  cases  in  point,  see  voL  CO, 
(Xnt  Dig.  Witnesses,  {  1096.] 

Appeal  from  Weld  (Jounty  0>urt;  John  T. 
Jacobs,  Judge. 

Action  by  W.  W.  Roberts  agntnst  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

Wolcott,  Valle  &  Waterman  and  W.  W. 
Field,  for  appellant  Garrigues  &  Smith,  for 
appellea 

GODDARD,  J.  This  Is  an  action  to  re- 
cover .he  value  of  a  horse  alleged  to  have 
been  killed  through  the  negligent  operation 


of  a  train  of  cars  by  the  engineer  of  the 
appellant  Judgment  In  favor  of  appellee 
for  $100  and  costs.  Appellant  brings  the 
case  here  for  review. 

On  September  20,  1S93,  the  appellee  (plain- 
tiff below)  found  a  horse  that  belonged  to 
him  lying  dead  by  the  side  of  the  defend- 
ant's railroad  track,  partially  burled,  with 
severe  bruises  tq>on  his  right  shoulder  and 
other  iwrtlons  of  the  body,  at  the  foot  of 
an  embankment  or  fill  on  which  the  rail- 
road track  of  appellant  was  located,  about 
1500  feet  east  of  a  deep  cut  between  Box 
EUder  creek  and  Keene  station.  Appellee 
and  one  of  his  witnesses  testified  that  there 
was  a  mark  about  six  feet  wide  on  the 
side  of  .the  Incline  of  the  embankment  ex- 
tending up  about  12  feet  from  the  bottom 
which  they  took  to  be  an  Indication  that 
the  horse  had  sildden  down  the  embank- 
ment at  that  place.  They  found  no  marks 
that  Indicated  that  the  horse  had  been  upon 
the  track  or  top  of  the  embankment;  that 
the  injuries  to  the  horse  were  such  as 
would  result  from  bis  being  struck  by  a 
train.  The  only  direct  evidence  that  a  horse 
was  struck  by  a  train  operated  by  the 
employes  of  the  appellant  on  that  morning 
In  that  vicinity  was  that  of  Louis  Bartlett, 
who  was  called  by  the  plaintiff.  He  testi- 
fied that  he  was  a  locomotive  engineer  in 
the  employ  of  the  appellant  company;  that 
he  ran  an  engine  with  a  train  of  seven 
passenger  coaches  known  as  "The  Chicago 
Special"  from  Denver  east  on  the  morning 
of  the  19th  of  September,  1803;  that  as  be 
passed  out  of  a  deep  cut  east  of  Box  Elder 
creek,  and  while  running  on  schedule  time 
of  about  35  or  40  miles  an  hour,  he  saw  a 
bunch  of  four  horses  about  1(X>  yards  dis- 
tant on  the  track;  that  three  of  them  ran 
down  the  bank  and  got  away,  but  one 
seemed  to  lag  behind;  that  he  applied  the 
air  brakes,  reversed  the  engine,  blew  the 
whistle  and  rang  the  bell;  that  the  horse 
ran  about  100  yards  before  the  engine  over- 
took him;  that  lie  discovered  the  horses  at 
the  earliest  possible  moment  and  that  he 
did  all  he  could  to  stop  the  train  and  avoid 
the  collision,  and  succeeded  in  reducing  Its 
speed  to  about  10  miles  an  hour  when  he 
collided  with  the  horse  and  shoved  him  off 
the  track;  'that  he  brought  his  train  to  a 
standstill  In  about  300  feet  after  striking 
the  horse;  that  the  last  he  saw  of  the  horse 
he  was  up  and  limping  along  south.  From 
Box  Elder  creek  the  railroad  ascends  a  very 
steep  grade,  near  the  center  of  the  cut, 
which  is  about  one-half  mile  long,  the  high- 
est point  is  reached,  and  the  road  descends 
on  a  down  grade  eastward  from  that  point 
Mr.  Thompson,  a  witness  on  behalf  of  the 
plaintiff,  a  practical  railroad  engineer  of 
20  years'  experience,  testified  tttat  a  train 
of  seven  coaches  with  all  the  latest  im- 
provements, including  Westlnghouse  air- 
brakes, on  a  perfectly  level  track,  ought  to 
have  been  stopped  in  200  yards.    U  slightly 
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down  grade.  It  wonld  make  a  difference  of 
perhaps  50  or  100  yards;  that  in  200  yards 
the  engineer  ought  to  have  been  able  to 
reduce  the  speed  of  the  train  so  that  'when 
It  reached  the  horse  it  would  be  going 
less  than  10  miles  an  hour.  If,  therefore, 
the  engineer  discovered  the  horse  at  the 
earliest  possible  moment,  and  he  was  then 
100  yards  down  the  track,  it  is  very  evident 
from  the  foregoing  testimony  that  it  was 
impossible  to  have  stopped  the  train  in  time 
to  have  avoided  the  collision. 

But  counsel  for  appellee  contend  tliat  the 
Jury  was  at  liberty  to  accept  the  fact  tbat  | 
the  body  of  the  horse,  in  the  condition 
descril>ed,  being  found  2,000  feet  distant  from 
the  cut,  was  proof  that  he  was  struck  and  kill- 
ed at  that  point,  and  that  the  engineer  saw, 
or  could  have  seen,  the  horse,  had  he  ex- 
ercised reasonable  care,  in  time  to  have 
stopped  the  train.  This  inference  is  not 
only  unwarranted  in  view  of  Bartiett's  testi- 
mony, but  as  stated  by  the  Court  of  Appeals 
in  Its  opinion  on  the  former  review  of  this 
case,  it  Is  far-fetched  and  insufficient  in 
itself  to  sustain  the  conclusion  even  that  the 
horse  was  killed  by  appellant's  train.  It 
is  furthermore  evident  that  if  it  is  to  be 
inferred  that  the  horse  was  struck  and 
killed  at  the  point  -where  found,  that  be 
was  struck  by  some  other  engine  than  the 
one  operated  by  Bartlett,  in  which  event 
there  Is  no  evidence  of  the  circumstances 
nnder  which,  or  the  manner  in  which,  the 
collision  occurred,  and  consequently  no  evi- 
dence of  negligence  on  the  part  of  the  em- 
ployes of  the  defendant  company.  But,  as 
above  stated,  this  Inference  cannot  be  in- 
dulged in  the  face  of  Bartiett's  testimony. 
The  plaintiff,  by  calling  him  as  bis  witness, 
voucued  for  his  credibility,  and  while  he 
might  be  permitted  to  contradict  his  state- 
ments by  other  competent  witnesses  if-  he 
was  able  to  do  so,  he  would  not  be  per- 
mitted to  impeach  his  credibility,  or  other- 
wise  discredit  his  testimony.  He  testified 
fully  and  with  apparent  candor  to  all  the 
circumstances  under  which  the  accident  hap- 
pened. There  was  no  evidence  that  tended 
to  show  that  bis  testimony  was  not  true. 
In  these  circumstances,  the  Jury  bad  no 
right  to  arbitrarily  and  capriciously  disre- 
gard bis  testimony,  or  any  part  thereof. 
Lomer  v.  Meeker,  25  N.  Y.  3C1;  Newton  v. 
Pope,  1  Cow.  109;  McMahon  v.  People,  120 
HI.  584.  11  N.  E.  883;  Drew  v.  Watertown 
Ins.  Co.,  6  8.  D.  335,  61  N.  W.  34;  Railway 
V.  Shoecraft,  53  Ark.  96, 13  S.  W.  422;  Evans 
V.  George,  80  111.  51;  Seaboard  Air  Line  v. 
Walthour,  117  Ga.  42T,  43  S.  Bi  720;  Pelton 
T.  Anderson  (Ky.)  66  S.  W.  182. 

It  therefore  appearing  from  the  uncontra- 
dicted and  nnlmpeached  testimony  of  Bart- 
lett that  the  company  was  in  no  way  in 
fault  the  court  ought  to  have  directed  a  j 
verdict  for  appellant.  We  are  Justified  in 
assuming  that  the  appellee  can  make  no 


other   or   different   showing  upon   anothn 
trial.    The  Judgment  will   therefore  be  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  dismiss  the  action. 
Reversed. 

OABBERT,  0.  J.,  and  BAILEY,  J,  concur. 


(35  Colo.  480) 
FT.  COLLINS  DEVELOPMENT  RY.  CO.  v. 

HOYT. 
(Supreme  Conrt  of  Colorado.    Jan.  8,  1906.) 

Appeal — Jxjboment— Vacation — ^Effect. 

■Where  a  judgment  entered  on  a  verdict 
from  which  an  appeal  was  taken  was  subse- 
quently vacated,  the  appeal  would  be  dismissed 
as  unsupported  by  a  final  judgment 

Appeal  from  Larimer  County  Court;  J. 
Mack  Mills,  .Tudge. 

Proceeding  by  the  Ft  Collins  Develop- 
ment Railway  Company  for  condemnation  of 
a  right  of  way  against  Mary  A.  Hoyt  A 
Judgment  was  rendered  in  favor  of  defend- 
ant, which  was  subsequently  vacated  and 
petitioner  appeals.    Dismissed. 

George  W.  Bailey,  for  appellant  L.  B. 
Rhodes  and  Paul  W.  Lee,  for  appellee. 

MAXWELL,  J.  This  was  a  proceeding  un- 
der the  eminent  domain  act  to  condemn  a 
right  of  way  for  a  railway  company.  The 
issues  presented  by  the  pleadings  were  tried 
to  a  Jury,  which  returned  a  verdict  in  favor 
of  respondent  appellee  here.  Prom  the  rec- 
ord herein  it  appears  that  a  Judgment  was 
entered  upon  the  verdict  from  which  this 
appeal  was  taken,  which  Judgment  was  subse- 
quently vacated. 

It  therefore  appearing  that  no  final  Judg- 
ment has  been  rendered  by  the  court  below 
in  this  case,  this  court  is  without  Jurisdiction 
to  entertain  this  appeal,  and  the  same  must 
be  dismissed. 

Appeal  dismissed. 

6ABBERT,  O.  J.,  and  6UNTER,  J.,  concur. 


(35  Colo.  tf6) 
NEANDER  v.   NBANDER. 
(Supreme  (3ourt  of  (Colorado.    Jan.  8,  1906.) 

1.  Divorce — Alimony — Nature  of  Right. 

Permanent  alimony  is  not  to  be  given  a 
wife  in  all  cases,  but  only  wbere  from  all  the 
circumstances  it  is  equitable  so  to  do. 

[Ed.  Note. — For  cases  in  point  see  voL  17, 
Cent.  Dig.  Divorce,  {{  658-661.] 

2.  Same  —  Application  —  Dbnial  —  Tbiai, 

(Doubt's  Discbktion. 

Where,  in  a  suit  by  a  wife  for  divorce,  the 
husband  was  granted  a  decree,  and  tbe  court 
had  heard  the  evidence  which  the  wife  sought 
to  reintroduce  in  support  of  an  application  for 
alimony,  it  was  withm  its  discretion  to  refuse 
to  rehear  tbe  evidence  and  deny  tbe  application. 

[Ed.  Note. — For  cases  in  point  see  vol.  17, 
<^nt  Dig.  Divorce,  {  674] 
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8.  Apfeai.  —  FiNDiHas  OF  Fact  —  Review — 

CoNFUCTiNO  Evidence. 

Findings  of  the  jury,  based  on  conflicting 
evidence,  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  3935-3937.] 

Appeal  from  District  Court,  City  and  Cioun- 
ty  of  Denver;    P.  L.  Palmer,  Judge. 

Suit  by  Nellie  L.  Neander  against  Cbarles 
L.  Neander  for  divorce.  From  a  decree 
denying  complainant's  petition  for  alimony, 
she  appeals.    Affirmed. 

N.  Q.  Tanquary,  for  appellant 

GODDAED,  J.  Action  for  divorce.  The 
appellant  filed  ber  complaint  on  December 
27,  1902,  charging  the  appellee  with  various 
acts  of  cruelty,  and  alleging  that  she  Is  with- 
out resources  of  her  own,  and  that  appellee 
was  the  owner  of  considerable  real  estate, 
and  was  earning  a  salary  of  about  $100  a 
month  by  bis  trade  as  a  printer.  She  prayed 
for  a  divorce  and  temporary  and  permanent 
alimony.  The  appellee  by  his  answer  denied 
the  alleged  acts  of  cruelty,  and  by  a  cross- 
complaint  charged  appellant  with  acts  of 
cruelty;  that  she  had  visited  Immoral  and 
disreputable  places,  and  that  on  one  occasion 
she  remained  over  night  with  Immoral  asso- 
ciates; and  that  she  had  committed  adultery 
with  a  person  named  in  the  cross-complaint 
and  other  persons  whose  names  were  un- 
known to  him.  He  also  charged  that  bis 
marriage  with -her  was  the  result  of  a  con- 
spiracy l)etween  appellant  and  her  mother, 
and  such  conspiracy  was  entered  into  for 
the  purpose  of  extorting  money  from  him. 
Appellant,  in  her  -replication,  denied  the 
allegations  of  cruel  treatment  and  the  other 
charges  in  the  cross-complaint.  The  cause 
was  tried  to  a  Jury  on  January  28,  1903, 
which  resulted  in  a  verdict  In  favor  of 
appellee  upon  l>otb  the  complaint  and  cross- 
complaint.  On  January  31,  1903,  a  motion 
for  a  new  trial  was  filed.  On  February  7, 
19G8,  the  motion  for  a  new  trial  was  over- 
ruled, and  on  the  same  day  appellant  filed 
ber  petition  for  allowance  of  permanent 
alimony,  and  ottered  to  prove  the  allegations 
of  her  complaint  to  establish  her  right  there- 
to. This  petition  was  denied,  and  a  decree 
entered  upon  the  verdict.  From  this  de- 
cree and  the  Judgment  for  costs,  this  ap- 
peal   is   prosecuted. 

The  testimony  is  conflicting.  Appellee 
positively  denies  all  speciflc  charges  of  cruel- 
ty set  out  In  the  complaint  and  testified  to 
to  by  appellant  He  Is  corroborated  by 
other  witnesses  with  opportunities  to  ob- 
serve bis  actions  and  general  conduct  to- 
wards ber.  The  evidence  in  support  of  the 
charges  set  out  in  the  cross-complaint  is 
amply  sufficient  to  sustain  the  findings  of 
the-  Jury,  if  they  were  satisfied  that  the  wit- 
nesses were  truthful,  and  their  testimony 
entitled  to  credence.  It  was  exclusively  with- 
in their  province  to  Judge  of  the  credibility 
of  these  witnesses,   and   to  determine  the 


weight  to  be  griven  to  their  testimony.  We 
are  therefore  precluded  from  disturbing  their 
findings,  or  the  decreeof  divorce  based  thereon. 

Did  the  court  err  in  denying  appellant's 
application  for  permanent  alimony?  We 
think  not.  It  Is  not  the  law,  as  contended 
by  counsel  for  appellant  that  alimony  must 
be  given  to  the  wife  in  all  cases,  but  only 
In  those  where,  from  all  the  circumstances. 
It  is  equitable  to  do  so.  Deenis  v.  Deenls, 
79  111.  74.  "These  parties  were  married  on 
July  3,  1902,  and  lived  together  until  De- 
cember 6,  1902,  when  appellant  left  appellee, 
and  refused  to  return,  although  importuned 
to  do  so.  On  December  26th  she  Instituted 
this  suit  and,  as  above  stated,  the  Jury 
found  that  ber  charges  against  the  appellee 
were  unfounded  and  that  ber  conduct  en- 
titled him  to  a  divorce.  The  court  bad  heard 
the  evidence  that  she  sought  to  reintroduce 
in  support  of  her  application  for  alimony. 

In  these  circumstances,  we  think  the 
court  below  acted  within  its  discretion  in 
refusing  to  rehear  the  evidence,  and  did  not 
err  in  denying  ber  application  for  alimony. 
The  decree  will  therefore  be  affirmed. 

Affirmed. 

G.ABBERT,  C.  J.,  and  BAILEY,  J.,  concur. 


(36  Colo.  48S) 

KILLGORE  V.  CRANMER  et  aL 

(Supreme  Court  of  Colorado.    Jan.  8,  1906.) 

MoRTQAOEs — Deeds  of  Tbost — Constbuotion 
— C!ebtainty. 

A  deed  of  trust  recited  that  it  was  made 
between  C,  of  the  county  of  'A.  and  state  of 
Colorado,  party  of  the  first  part,  and  M.,  of 
I  the  same  county  and  state,  party  of  the  second 
I  part    It  described  land  situated  in   the  same 
I  county    and    state,    and    directed    that    a    sale 
thereunder  should  take  place  at  a  certain  door 
of  the  courthouse  in  such  county.    It  also  pro- 
I  vided  that  in  case  of  the  death,  resignation,  re- 
I  moval,  or  absence  from  the  county  of  A.,  or 
refusal  or  failure  or  inability  of  the  party  of 
the  second  part  to  act  as   trustee,   "then   the 
I  acting  sheriS"  should  be  and  was  appointed  and 
I  made  successor  in  trust  of  the  trustee  named 
in  the  deed,  and  in  such  event  the  lands  de- 
scribed should  become  vested  in  the  new  trustee 
with  all  the  power  and  authority  granted   "to 
the  party  of  the  second  part"    Held,  that  the 
deed  sufficiently  disclosed  that  it  was  the  "act- 
ing sheriff"  of  A.  county  that  was  appointed 
as  substituted  trustee. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Samuel  L.  Carpenter,  Judge. 

Action  by  Jolm  B.  Killgore  against  Martha 
.J.  Cranmer  and  others.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

Charles  H.  Burton  and  Branch  H.  Giles, 
for  appellant  Charles  J.  Hughes,  Jr.,  Gerald 
Hughes,  and  Barnwell  S.  Stuart  for  appellees 
except  Albert  Smith.    Albert  Smith,  pro  se. 

MAXWELL,  J.  This  was  an  action  to 
recover  possession  of  real  property.  The 
appellant  plaintiff  below,  at  the  trial,  offered 
in  evidence  a.  deed  of  ti-ust,  and  a  trustee's 
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deed  executed  by  the  snccessor  In  trust' named 
In  the  deed  of  trust,  by  and  through  which  he 
sought  to  prove  his  title.  The  deed  of  trust 
was  rejected,  as  being  void  for  uncertainty 
and  Indefinlteness,  in  designating  the  succes- 
sor in  trust 

The  only  question  is:  Was  the  deed  of 
trust  properly  rejected?.  There  are  certain 
fundamental  rules  and  canons  of  construction 
applicable  to  all  written  Instruments,  whether 
deeds,  wills,  or  simple  contracts,  among  which 
are  the  following:  It  Is  the  duty  of  courts, 
where  It  Is  practicable  to  do  so,  to  ascertain 
and  give  efTect  to  the  intention  of  the  parties ; 
the  Intention  of  the  parties  is  to  be  ascertain- 
ed from  the  written  instrument,  and  every 
clause  and  every  word,  where  possible,  shall 
have  assigned  to  it  some  meaning,  to  the  end 
'hat  the  Instrument,  as  expressive  of  the  in- 
tention of  the  parties,  may  be  carried  Into 
effect,  rather  than  rendered  inoperative. 
This  court  has  said,  in  Wolff  v.  Helbig,  21 
Colo.  *dO,  498,  43  Pac.  J33,  136:  "A  funda- 
mental canon  of  construction,  with  reference 
to  contracts  oral  or  written,  requires  that  the 
true  Intent  or  meaning  of  the  contracting 
parties  shall  be  ascertained  and  the  contract 
be  construed.  If  possible,  so  as  to  carry  out 
such  Intent.  In  the  case  of  Schuylkill  Nav. 
Co.  V.  Moore,  2  Whart.  491,  It  Is  said :  'The 
best  construction  is  that  which  Is  made  by 
viewing  the  subject  of  the  contract  as  the 
mass  of  mankind  would  view  It,  for  it  may  be 
safely  assumed  that  such  was  the  aspect  in 
which  the  parties  themselves  viewed  It.  A 
result  thus  obtained  is  exactly  what  Is  obtain- 
ed from  the  cardinal  rule  of  Intention.'  "  "It 
Is  essential  to  the  validity  of  a  grant  that 
the  parties  be  named  In  the  deed  or  plainly 
designated,  so  as  to  distinguish  them  from  all 
others.  If  they  are  so  designated  the  grant 
would  be  good  without  any  name  at  all,  and 
a  mistake  in  the  name  In  such  case  would 
not  vitiate."  Hall  v.  Leonard,  1  Pick.  30. 
"The  only  rule  of  much  value — one  which  is 
frequently  shadowed  forth  but  seldom.  If 
ever,  expressly  stated  In  the  books — is  to 
place  ourselves  as  near  as  possible  in  the 
seats  which  were  occupied  by  the  parties  at 
the  time  the  Instrument  was  executed,  then, 
taking  it  by  Its  four  comers,  read  It."  Walsh 
V.  Hill,  38  Cal.  481,  487.  "If  the  grant  be 
by  deed  the  grantee  must  be  sufBcIently 
named,  or  at  least  set  forth  and  distinguished 
by  some  circumstantial  matter,  and  that  he 
be  so  named  or  described  as  that  he  may  be 
capable  by  that  name  whereby  he  Is  set 
forth."  Shepherd's  Touchstone,  235.  "The 
fact  that  the  grantee  is  not  described  by  name 
will  not  affect  the  validity  of  the  deed  If  the 
designation  or  description  be  sufficient  to 
distinguish  the  person  Intended  from  the  rest 
of  the  world."  1  Devlin  on  Deeds,  {  184. 
"In  giving  construction  to  deeds,  we  are  con- 
fined to  the  terms  of  the  instrument  Itself; 
the  object  being  to  ascertain  the  Intention 
of  the  grantor,  as  expressed  by  the  language 
used,  and  not  the  unexpressed  purpose  which 


may  at  the  time  have  existed  In  his  mind. 
Where  there  Is  no  ambiguity  In  the  terms 
used  or  where  the  language  has  a  settled  legal 
name,  the  instrument  Itself  is  the  only  crite- 
rion of  the  Intention  of  the  party."  Butter- 
field  V.  Sawyer,  187  III.  598,  602,  58  N.  B. 
602,  62  L.  B.  A.  75,  79  Am.  St  Bep.  246. 

The  following  excerpts  are  from  the  reject- 
ed deed  of  trust:  "This  Indenture,  made  this 
third  day  of  April  In  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-three, 
between  Jabez  F.  Clark,  of  the  county  of 
Arapahoe  and  state  of  Colorado,  party  of  the 
first  part,  and  B.  J.  Miller,  of  the  county 
of  Arapahoe  and  state  of  Colorado,  party  of 
the  second  part."  "The  lands  and  premises 
situate  In  the  county  of  Arapahoe  and  state 
of  Colorado,  known  and  described  as  follows, 
to  wit:  Lot  numbered  nineteen  (19)  and  the 
west  thirteen  (13)  feet  of  lot  numbered  eigh- 
teen (18)  In  Park  Avenue  addition  to  the  city 
of  Denver,  county  of  Arapahoe,  and  state  of 
Colorado."  "The  Tremont  street  door  of 
the  courthouse  in  the  county  of  Arapahoe,  in 
the  state  of  Colorado."  From  the  foregoing 
It  definitely  appears  that  the  grantor  and 
grantee  were  both  of  the  county  of  Arapahoe  • 
and  state  of  Colorado,  that  the  premises  con- 
veyed were  In  said  county  and  state,  and  that 
In  the  event  of  a  sale  by  the  trustee,  such  sale 
was  to  take  place  at  the  Tremont  street  door 
of  the  courthouse  In  the  coimty  of  Arapahoe 
and  state  of  Colorado. 

It  is  not  contended  that  this  Is  a  case  of  a 
deed  being  void  on  account  of  uncertainty 
or  indefinlteness  In  the  grantee  named  in  the 
deed,  as  E.  J.  Miller  was  the  grantee  named. 
Miller,  however,  filed  In  the  clerk  and  record- 
er's office  of  the  county  of  Arapahoe  his 
written  resignation  as  such  trustee.  The 
deed  of  trust  contained  the  following  clause 
with  reference  to  a  successor  In  trust:  "It 
Is  further  agreed,  and  especially  understood, 
that  in  case  of  death,  resignation,  removal  or 
absence  from  the  county  of  Arapahoe,  or  re- 
fusal or  failure  or  Inability  of  said  party  of 
the  second  part  to  act,  then  the  acting  sheriff 
shall  be  and  is  hereby  appointed  and  made 
successor  In  trust  of  the  said  party  of  the 
second  part,  and  in  such  event  the  said  lands 
and  premises  shall  become  vested  In  such 
new  trustee,  and  all  the  power  and  authority 
by  this  Indenture  granted  to  the  said  party  of 
the  second  part  shall  accrue  to  and  be  exer- 
cised by  the  said  acting  sheriff  the  same  to 
all  Intents  and  purposes  as  if  be  had  been 
made  the  party  of  the  second  part  herein." 

It  will  be  noticed  that  In  this  clause  of  the 
deed  the  words  "county  of  Arapahoe"  occur. 
It  Is  contended  by  appellees  that  the  omission 
of  the  words  "county  of  Arapahoe"  after  the 
words  "acting  sheriff"  In  the  clause  last  above 
quoted  rendered  the  deed  of  trust  so  uncertain 
and  Indefinite  as  to  make  it  void.  With 
this  contention  we  cannot  agree.  Under  the 
rules  of  construction  above  stated,  it  seems 
to  us  clear  that  the  Intention  of  the  grantor 
was  to  designate  the  acting  sheriff  of  the 
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county  of  which  the  parties  were  reeldents, 
In  which  the  property  was  situated,  and  in 
which  the  sale  was  to  be  made,  as  the 
successor  in  trust,  and  that  the  use  of  the 
words  "acting  sheriff,"  taken  in  connection 
and  construed  with  the  other  clauses  and 
expressions  of  the  deed,  sufficiently  named 
such  sheriff  as  the  successor  In  trust,  and 
distinguished  him  from  all  other  persons  to 
execute  the  trust  deed,  upon  the  happening 
of  the  contingency  provided  for  by  deed  In  the 
clause  appointing  a  successor  in  trust  In 
other  words,  the  language  and  expressions  of 
the  deed  unerringly  point  to  the  conclusion 
that  the  acting  sheriff  of  Arapahoe  county, 
to  the  exclusion  of  all  other  persons,  was  in- 
tended as  the  person  to  execute  the  trust  as 
successor  in  trust,  and  that  a  deed  executed 
by  such  acting  sheriff,  In  compliance  with  the 
terms  and  conditions  otherwise  imposed  by 
the  deed  of  trust,  would  carry  into  effect  the 
intention  of  the  parties  and  convey  such  title 
as  the  grantor  had  at  the  date  of  the  execu- 
tion of  the  deed  of  trust 

For  the  reasons  above  stated,  the  trial 
court  erred  in  excluding  the  deed  of  trust 
for  which  error  the  judgment  must  be  re- 
versed. 

Reversed. 

GABBERT,  0.  J.,  and  GUNTER,  J.,  concur. 


C33  Mont  413) 

RABAN  T.   CASCAPE   BANK  OP   GREAT 

PALLS. 
(Supreme  Court  of  Montana.    Jan.  31,  1906.) 
Trusts  —  Enforcement  —  Following  Trust 
Funds — Deposits. 

Where  the  public  administrator,  instead  of 
depositing  the  funds  of  estates  with  the  county 
treasurer  In  senarate  accounts,  as  required  by 
Pol.  Code.  S  4521,  mingled  all  the  funds  re- 
ceived bv  him  from  different  estates,  and  de- 
posited thera  in  a  bank  in  one  account,  he  con- 
verted them  to  his  own  use,  and  they  ceased 
to  belong  to  any  particular  estate,  but  became 
the  funds  of  the  bank,  so  that  the  balance  of 
-the  deposit  which  it  is  Impossible  to  say  be^ 
longed  to  any  particular  estate,  cannot  be  re- 
covered of  the  bank  by  one  of  such  estates. 
[Ed.  Note. — For  cases  In  jK)int,  see  vol.  47, 
Cent  Dig.  Trusts,  i$  525,  653.] 

Appeal  from  District  Court,  Cascade  Coun- 
ty; J.  B.  Leslie,  Judge. 

Action  by  George  Raban,  special  administra- 
tor, against  the  Cascade  Bank  of  Great  Falls. 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Tbos.  B.  Brady,  for  appellant  Ransom 
Cooper,  for  respondent 

HOLLOWAY,  J.  In  189C  P.  A.  Merrill 
was  elected  public  administrator  of  Cascade 
county,  and  duly  qualified  and  acted  as  such. 
In  1898  he  was  re-elected  and  again  qualified 
and  acted  as  such  until  the  first  Monday  of 
January,  1901.  During  his  two  terms  In 
office  Merrill  was  appointed  administrator  of 
a  large  number  of  estates,  among  which  were 


the  Angers,  Trattan.  Chandler,  Baldwin, 
Hawthorne,  Bowers,  and  Riley  estates.  He 
received  large  sums  of  money  belonging  to 
these  estates,  and,  instead  of  depositing  them 
with  the  county  treasurer,  he  mingled  the 
funds  and  deposited  them  all  in  the  Cascade 
Bank  in  one  general  deposit  to  the  credit 
of  F.  A.  Merrill,  administrator.  In  1901  the 
district  court  made  an  investigation  of  Mer- 
rill's management  of  certain  of  these  estates 
and  ascertained  that  be  was  delinquent  in 
his  accounts  as  such  administrator,  and  made 
an  order  removing  him  and  appointed  the 
plaintiff,  George  Raban,  special  administra- 
tor of  the  above-named  estates.  About  this 
time  Merrill  departed  from  the  state,  leaving 
in  the  Cascade  Bank  to  his  credit  as  adminis- 
trator the  sum  of  $2,539.02.  The  sureties 
on  bis  official  bond  paid  to  the  special 
administrator  the  following  sums,  represent- 
ing Merrill's  delinquency  with  certain  of  the 
estates  of  which  he  was  administrator,  as 
follows:  For  the  Bowers  estate,  $1,88238; 
for  the  Hawthorne  estate,  $53.24;  for  the 
Riley  estate,  $671.78;  and  for  the  Baldwin 
estate,  $382.41.  And  thereupon  commenced 
an  action  against  Merrill.  In  bis  individual 
capacity  and  also  as  public  administrator, 
to  recover  certain  of  the  amounts  so  paid 
to  the  special  administrator,  and  caused  a 
writ  of  attachment  to  be  issued  and  served 
upon  the  Cascade  Bank  as  garnishee.  There- 
after Raban,  as  special  administrator  of  the 
Angers,  Chandler,  and  Trattan  estates,  com- 
menced an  action  against  the  Cascade  Bank 
to  recover  the  $2,539.02  remaining  in  that 
bank  to  the  credit  of  Merrill.  The  complaint 
in  this  action  contains  three  causes  of  action. 
A  motion  to  strike,  a  general  and  a  special 
demurrer,  were  interposed,  but  all  overruled, 
and  the  defendant  bank  answered,  putting 
in  issue  most  of  the  material  allegations  of 
the  complaint  and  setting  forth  some  matters 
by  way  of  affirmative  defense  which  were 
put  in  issue  by  reply.  When  the  cause  came 
on  for  trial,  the  defendant  objected  to  the 
introduction  of  any  testimony  on  behalf  of 
the  plaintiff,  on  the  ground  that  the  com- 
plaint does  not  state  a  cause  of  action.  This 
objection  was  overruled,  and  evidence  re- 
ceived. 

The  testimony  received  on  behalf  of  the 
plaintiff  shows  that  Merrill  had  but  one  ac- 
count with  the  defendant  bank,  and  that  was 
in  the  name  of  P.  A  Merrill,  administrator, 
that  all  funds  which  he  deposited  in  the 
uank  at  all  were  deposited  to  the  credit 
of  this  one  account  that  there  was  nothing 
to  indicate  the  source  from  which  the  de- 
posits came,  and  that  the  officers  of  the  bank 
had  no  knowledge  of  the  source,  or  whether 
they  were  private  funds  of  Merrill's  or  be- 
longed to  some  estate  or  estates  of  which  be 
was  administrator.  The  evidence  furthw 
shows  that  Merrill  was  constantly  drawing 
funds  from  the  bank  upon  his  chedcs,  many 
of  which  were  drawn  to  his  own  order; 
that  on  June  S,  1900,  he  had  withdrawn  all 
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moneys  to  bis  credit,  exceptlBg  $2.50;  that 
thereafter  he  deposited  to  the  credit  of  this 
one  account  approximately  $8,350.  Of  this 
amount  the  evidence  fairly  shows  that  the 
Angers  estate  contributed  about  $4360,  the 
Bowers  estate  about  $2,780,  the  Hawthorne 
estate  about  $267,  and  the  Baldwin  estate 
about  $524  The  evidence  does  not  show  the 
source  of  the  remainder  of  the  funds  so  de- 
posited. Merrill  drew  from  this  account  all 
but  $2,539.02,  and  while  some  of  the  items 
80  drawn  can  be  traced  as  charges  against 
particular  estates  a  great  portion  of  the 
money  so  drawn  appears  to  have  been  for 
MeiTill's  own  use  and  benefit.  Merrill  actu- 
ally received  from  the  Angers  estate  about 
«^.fS0,  but  appears  to  have  deposited  only 
$4,360  of  it  in  the  bank.  As  against  this 
estate  he  was  entitled  to  charge  about  $240. 
When  Merrill  left  the  state,  he  actually  owed 
at  least' the  following  amounts:  Bowers  es- 
tate, $1,882.88:  Havrthome  estate,  $53.24; 
Riley  estate,  $671.78;  Baldwin  estate,  $384.- 
41;  and  the  Angers  estate  about  $5,378; 
and,  as  said  before,  had  to  his  credit  in  the 
bank  $2,539.02.  At  the  conclusion  of  plain- 
tiff's case  defendant  moved  for  a  nonsuit  on 
the  ground  that  the  plaintiff  had  failed  to 
show  that  the  funds  to  Merrill's  credit  in  the 
bank  belonged  to  either  the  Angers  estate,  the 
Trattan  estate,  or  the  Chandler  estate.  This 
motion  was  sustained  as  to  the  second  and 
third  causes  of  action,  which  relates,  re- 
spectively, to  the  Chandler  and  the  Trattan 
estates,  and  overruled  as  to  the  first  cause 
of  action,  which  relates  to  the  Angers  estate. 
Upon  the  showing  made  as  herein  detailed, 
the  court  found  that  all  the  funds  remaining 
to  Merrill's  credit  in  the  bank  belonged  to 
the  Angers  estate,  and  entered  jvidgment  In 
favor  of  the  plaintiff  ujwn  bis  first  <^'>"'-«>  of 
action  for  that  amount.  From  the  judgment 
and  an  order  denying  it  a  new  trial,  defend- 
ant bank  appealed. 

Bfany  errors  are  assigned,  but  it  will  only 
be  necessary  to  consider  one.  We  entertain 
great  doubt  as  to  whether  the  complaint 
does  or  can  be  made  to  state  a  cause  of 
action.  Certainly  the  allegations  of  the  com- 
plaint, taken  in  connection  with  plaintiff's 
proof,  show  conclusively  that  the  plaintiff 
ought  not  to  recover  in  this  action  in  any 
event,  and  defendant's  motion  for  nonsuit 
should  have  been  granted.  As  the  proof  of- 
fered by  defendant  did  not  tend  in  any  man- 
ner to  snpply  the  deficiency  in  the  plaintiff's 
case,  the  exception  to  the  court's  ruling  is 
available  here.  Section  4521  of  the  Political 
Code  requires  the  public  administrator,  as 
administrator  of  any  estate,  to  deposit  all 
funds  belonging  to  such  estate  and  not  re- 
quired for  current  expenses  of  administra- 
tion with  the  county  treasurer,  who  is  re- 
quired to  keep  a  separate  account  with  each 
estate.  When  Merrill  mingled  all  the  funds 
received  by  him  from  the  different  estates, 
and  in  violation  of  the  law  deposited  them 
in  the  defendant  bank,  be  thereby  converted 


them  to  his  own  use  (Pine  County  T.  Willard, 
39  Minn.  125,  39  N.  W.  71,  1  L.  R.  A.  118,  12 
Am.  St.  Rep.  622),  U  he  did  nothing  worsa 
Penal  Code,  §  771.  The  funds,  when  de- 
posited in  the  bank  in  a  general  deposit, 
ceased  to  be  the  funds  of  Merrill  or  of  any 
particular  estate  or  estates,  and  became  the 
funds  of  the  bank.  5  Cyc.  514,  517,  518. 
Merrill  then  merely  had  credit  at  the  bank 
for  whatever  balance  remained  in  his  account, 
bat  the  identity  of  the  funds  was  lost  It 
was  simply  Impossible  for  the  court  to  say 
that  the  balance  to  Merrill's  credit  belonged 
to  the  Angers  estate  or  to  any  other  estate. 

We  will  not  determine  in  this  action  wheth- 
er or  not  the  balance  remaining  to  Merrill's 
credit  might  be  subjected  to  the  claims  of  the 
various  estates  to  which  he  was  Indebted,  In 
case  actions  on  Merrill's  ofiSclal  bond  should 
fall  to  recover  sunlcient  to  fully  indemnify 
them,  and  a  proper  action  was,  or  proper 
actions  were,  then  Instituted  for  that  pur- 
pose. 

The  judgment  and  order  are  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

BRANTLY,  O.  J.,  and  MILBURN,  J.,  con- 
car. 


(31  Mont  45) 
l,UTET  et  al.  v.  CLARK  et  al. 
(Supreme  Conrt  of  Montana.    Oct  3,  1904.) 
Receivers  —  Salb  of  Peopebtt  —  Appoint- 
ment Set  Aside— Right  to  Pbocebds  of 
Sale. 

Where  the  receiver  of  a  corporation  sold 
its  property,  and  thereafter  the  order  appoint- 
ing the  receiver  and  authorizing  a  sale  was  re- 
versed on  appeal,  the  disposition  of  the  property 
held  by  the  purchaser  and  of  proceeds  of  a  sale 
of  a  portion  of  such  property  could  not  be  de- 
termined in  litigation  to  which  the  corporation 
was  not  a  party. 

On  motion  for  rehearing.    Denied. 
For  original  opinion,  see  77  Pac.  305. 

HOLLOWAY,  J.  Respondents  have  peti- 
tioned for  a  rehearing  and  a  modification  of 
the  order  heretofore  made  by  this  court  In 
determining  this  appeal.  Respondents  pray 
that  this  cause  be  remanded  for  a  new  trial. 

In  the  opinion  heretofore  rendered  (Lutey 
V.  Clark,  31  Mont  45,  77  Pac.  305)  this  lan- 
gnnge  is  used :  "As  It  does  not  appear  from 
this  record  what  disposition  was  ever  made 
by  appellants  of  the  $415.85  received  by  them 
from  the  sale  of  a  portion  of  the  goods  be- 
longing to  the  mercantile  company,  this  court 
is  unable  to  make  any  order  respecting  the 
same."  Respondents  now  contend,  as  this 
court  was  unable  to  make  any  suggestion  as 
to  the  proper  disposition  of  this  $415.85,  a 
new  trial  should  be  ordered,  that  a  deter- 
mination respecting  that  sum  of  money  may 
be  had.  The  language  quoted  above  from 
the  former  opinion  of  this  court  was  Inaptly 
used.  That  sum  of  money  was  received  by 
Lutey  Bros,  from  a  sale  of  a  portion  of  the 
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stock  orgoods  wblcb  they  bad  received  under 
the  pretended  sale  of  the  receiver.  That 
sale  being  void,  the  remaining  portion  of 
those  goods  and  this  sum  of  money  were  held 
by  Lutey  Bros,  aa  an  Involuntary  trustee 
for  the  Thornton-Thomas  Mercantile  Com- 
pany. This  company  Is  not  a  party  to  this 
action,  and  their  Interests  could  not  be  affect- 
ed by  any  new  trial  which  may  be  ordered. 
In  fact,  there  is  nothing  to  try  respecting 
this  sum  of  money  as  between  the  parties 
to  this  action  so  far  as  this  record  shows. 

But  It  is  contended  that  \V.  A.  Clark  & 
Bro.  are  subrogated  to  the  riglits  of  the 
Thornton-Thomns  Mercantile  Company,  and 
therefore  this  sum  should  be  deducted  from 
the  amount  which  Lutey  Bros,  are  entitled 
to  recover  from  thom.  But  this  subroRatlon 
arises,  If  at  all,  from  the  mere  fact  that 
W.  A.  CInrk  &  Bro.  secured  a  judgment 
against  the  Thornton-Thomas  Mercantile 
Company,  which  judgment  has  never  been 
satisfied.  Respondents'  contention,  then,  is 
this:  If  A.  sues  B.  and  attnches  certain 
property,  and  B.  has  other  property  which 
Is  not  attached  or  levied  upon  In  any  manner, 
and  A.  recovers  a  judsmcnt  wblcb  is  not 
satisfied,  be  thereupon  becomes  subrogated 
to  the  right  of  B.  In  the  property  which  was 
not  seized.  The  mere  stntctucnt  of  the  propo- 
sition Is  sufficient  demonstration  of  its  ab- 
surdity. It  Is  nowhere  claimed  thnt  Clark 
&  Bro.  ever  levied  upon  or  seized  this  sum 
of  $415.8.'>  in  the  hands  of  Lutey  Bros.,  or  In 
any  manner  brought  themselves  Into  privity 
with  it  As  they  have  no  Interest  In  it  now, 
so  far  as  this  record  discloses,  they  cannot 
be  heard  to  ask  for  any  adjudication  In  this 
action  respecting  it  In  our  former  opinion 
we  should  either  have  made  no  reference 
whatever  to  this  sum,  or  should  have  con- 
tented ourselves  with  merely  remarkine  that, 
ns  this  sum  belongs  to  the  Thornton-Thomas 
Mercantile  Comp.ony,  a  concern  not  a  party 
to  this  present  action,  we  are  without  au- 
thority to  make  any  direction  as  to  the 
proper  disposition  of  it. 

The  motion  for  rehearing  Is  denied. 


(33  Moot.  417) 

GREAT   FALLS    MEAT  CO.  t.   JENKINS, 

(Supreme  Court  of  Montana.    Jan.  31,  1006.) 

1.  Appeal — Habuless  Error — Exclusion  op 
Evidence. 

Where  the  court  construed  a  contract  for 
the  sale  of  cattle  as  requiring  a  delivery  at 
defendant's  ranch,  and  the  evidence  showed  that 
plaintiff  had  so  understood  tlie  contract  and 
acted  upon  It,  and  the  only  question  In  con- 
troversy was  whether  defendant  liad  complied 
with  it.  It  was  not  error  to  exclude  evidence 
that  it  was  the  intention  of  the  parties  that  d»- 
livery  should  be  made  at  defendant's  ranch. 

2.  Same  —  Requests   ros    Instbcctions  — 
Necessitt. 

Where  the  record  does  not  show  that  any 
Instructions  were  requested  by  defendant  upon 
Bpecific  points  In  the  case  he  cannot  complain 
that  the  Instructions  given  were  not  sufficiently 
•peclGa 


3.  Same  —  Review   of   Facis  —  Cohfuctiko 
Evidence. 

The  action  of  the  trial  court  in  declining 
to  grant  a  new  trial  for  the  insufficiency  of  the 
evidence  to  justify  the  verdict  is  conclusive 
on  the  Supreme  Court,  where  there  is  a  substan- 
tial conflict  of  evidence  upon  the  material  is- 
sues involved,  and  it  does  not  appear  that  the 
trial  court  abused  its  discretion  in  the  premises. 
fEd.  Note. — For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  {  3949.] 

4.  Witnesses  —  Compensation  —  Mileaqk — 
Taxation  as  Costs. 

Code  Civ.  Proc.  {  3304  provides  that  a 
witness  is  not  obliged  to  attend  before  any  court 
out  of  the  county  in  which  he  resides,  unless 
the  distance  is  less  than  30  miles  from  his  place 
of  residence  to  the  place  of  trial.  Code  .Civ. 
Proc.  i  3342  authorizes  the  taking  of  the  dep- 
osition of  a  witness,  who  resides  out  of  the 
county  in  whieli  liis  testimony  is  to  be  used. 
Pol.  Code,  i  4(US,  entitles  a  witness  attending 
a  trial  to  mileage.  Section  5162  provides  that 
if  the  provisions  of  any  title  conflict  with  the 
provisions  of  any  other  title,  the  provisions 
of  each  title  must  prevail,  as  to  all  questions 
arising  out  of  the  subject-matter  of  such  title. 
helil.  that  a  witness  who  attends  the  trial  is 
entitled  to  mileage,  and  costs  may  he  taxed  for 
the  amount  paid  as  such  mileajre.  although  he 
reside  out  of  the  county  of  trial,  and  more 
than  30  miles  from  the  place  of  triaL 

fEd.  Note. — For  cases  in  point,  see  voL  60. 
Cent.  Dig.  Witnesses,  K  67.  68.] 

5.  Appeal — Errors   Reviewable — Intermedi- 
ate Decisions. 

Under  Code  Civ.  Proc.  X  1742.  authorizing 
the  court  upon  appeal  from  a  judgment  to 
review  intermediate  orders  other  than  those 
from  which  an  appeal  might  have  been  taken, 
and  section  1722,  as  amended  by  Laws  1899, 
p.  14C.  authorizing  an  appeal  to  he  prosecuted 
from  an  order  refusing  to  dissolve  an  attach- 
ment, the  Supreme  Court  cannot,  on  appeal 
from  a  final  judgment,  review  the  action  of  the 
lower  court  in  denying  a  motion  to  dissolve 
the  attachment. 

(Kd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  {  3527.] 

Holloway,  J.,  dissenting  in  parL 

Appeal  from  District  Court,  Cascade  Comt- 
ty;   J.  B.  Leslie,  Judge. 

Action  by  the  Great  Falls  Meat  Company 
against  J.  W.  Jenkins.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

Tbos.  E.  Brady  and  C.  B.  Nolan,  for  appel- 
lant   Downing  &  Stephenson,  for  respondent 

BRANTLY,  0.  J.  This  action  was  brought 
to  recover  damages  for  an  alleged  breach  of 
contract  to  deliver  certain  beef  cattle  bought 
by  plaintiff  from  defendant  Under  the 
terms  of  the  contract  as  first  made  on 
July  19,  1902,  the  delivery  was  to  be  made 
on  or  about  October  1,  1902.  This  not  baving 
been  done,  the  parties  agreed  that  the  de- 
livery might  be  made  at  any  time  between 
October  21  and  November  1,  1902. 

The  contract  and  the  modification  of  it 
were  expressed  in   the  following  writings: 

"Milligan,  Mont  July  19th,  1902.  I  have 
this  day,  John  W.  Jenkins  sold  to  the  Great 
Falls  Meat  Co.  (70)  seventy  4  &  5  year  old 
steers  about  %  each  the  tops  of  his  entire 
bunch  at  (55.00)  flfty-flve  dollars  per  bead 
and  said  steers  Is  to  remain  on  bis  range 
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till  October  Ist  or  thereabout  and  said  J.  W. 
Jenkins  Is  to  help  deliver  Bald  cattle  to  Great 
Falls,  also  tctaat  good  fat  cows  be  may 
have  at  that  time  at  ($35.00)  thirty  five  dol- 
lars per  head,  do  old  cows  to  go  at  that  price. 
I  have  received  $200.00  dollars  as  part  pay- 
ment on  said  cattle.  J.  W.  Jenkins.  E.  S. 
McCartney." 

'•Great  Falls,  October  21st,  1902.  It  Is 
agreed  by  and  between  the  parties  to  this 
contract  that  the  Great  Falls  Meat  Co.  may 
receive  said  cattle  described  herein  at  any 
time  between  this  date  and  the  last  day  of 
Nov.  1902.  J.  W.  Jenkins.  Great  Falls  Meat 
Co.,  by  Brown,  Pt." 

The  complaint  sets  out  a  history  of  the 
dealings  between  the  parties  resulting  in 
the  contract  and  Its  modification.  It  Is  then 
alleged  that  the  plaintiff  went  to  the  ranch 
of  the  defendant  In  Meagher  connty,  Mont., 
on  October  29tb,  and  demanded  the  fulfill- 
ment of  the  contract  by  the  defendant  by  a 
delivery  of  the  cattle  according  to  its  terms; 
it  being  then  ready  and  willing  to  pay  to 
the  defendant  the  amount  due  upon  delivery, 
bat  that  defendant  failed  and  refused  to  de- 
liver them  under  the  agreement  or  at  all, 
to  the  damage  of  plaintiff  In  the  sum  of 
$1,000.  It  is  further  alleged  that  the  plain- 
tiff suffered  special  loss  and  damage  In  the 
sum  of  $150,  In  that  it  incurred  the  expense 
of  sending  men  from  Great  Falls,  Cascade 
county.  Its  place  of  business,  to  Meagher  coun- 
ty to  receive  said  cattle.  Judgment  is  de- 
manded for  $1,150.  The  defendant  admits 
that  be  entered  into  the  contract,  as  alleged, 
but  denies  that  he  was  guilty  of  a  breach 
thereof  In  any  particular,  or  that  plaintiff 
suffered  damage  or  loss  by  reason  of  any 
act  done  or  omitted  by  him.  He  then  sets  up 
a  counterclaim  for  damages  for  a  breach  of 
the  contract  by  the  plaintiff,  for  that,  though 
the  defendant  was  always  ready  and  willing 
to  perform  it  on  his  part  according  to  its 
terms,  in  that  he  gathered  the  cattle  upon  the 
range,  and  herded  them  during  the  last  10 
days  of  October,  1902,  and  bad  them  ready 
for  delivery,  the  plaintiff  on  his  part  refused  to 
receive  them  or  to  pay  for  them,  or  any  part  of 
the  expense  Incident  to  gathering  and  holding 
them.  Judgment  is  demanded  for  the  sum 
of  $1,000.  Upon  this  counterclaim  there  was 
issue  by  reply.  A  trial  resulted  in  a  verdict 
and  Judgment  for  plaintiff  for  $250  damages, 
and  costs  amounting  to  $1,107.50.  The  costs 
consist  mainly  of  expenses  of  keeping  and 
feeding  cattle  belonging  to  the  defendant, 
which  were  seized  and  held  by  the  sheriff 
under  attachment,  caused  to  be  issued  by  the 
plaintiff  at  the  commencement  of  the  action, 
to  secure  the  payment  of  any  Judgment  recov- 
ered. The  defendant  has  appealed  from  the 
judgment  and  an  order  denying  him  a  new 
trial.'  Contention  Is  made  that  the  district 
court  erred  to  the  prejudice  of  the  defendant 
in  admitting  and  excluding  evidence,  in  sub- 
mitting to  the  jury  certain  Instructions,  and 
refusing  to  submit  others,  In  taxing  and  al- 


lowing various  items  of  cost,  and  In  refus- 
ing to  grant  a  new  trial,  on  the  ground  that 
the  evidence  Is  Insufficient  to  Justify  the 
verdict 

1.  The  brief  of  appellant  contains  many 
assignments  of  error  upon  which  these  con- 
tentions are  made;  but  the  record  does  not. 
In  our  opinion,  reveal  any  substantial  error. 
Some  immaterial  evidence  was  admitted, 
but  upon  the  whole  case,  we  think  no  harm 
was  done  by  It.  The  construction  given 
by  the  court  to  the  contract  as  is  manifested 
by  the  Instructions  submitted,  was  correct 
and  as  favorable  to  the  defendant  as  he  had 
a  right  to  ask.  Defendant  contends  that  It 
is  ambiguous  in  its  terms  touching  the  place 
of  delivery,  and  Insists  that  the  court  should 
have  admitted  evidence  showing  that  it  was 
the  intention  of  the  parties  that  delivery 
should  be  made  at  the  ranch  of  the  defendant. 
This  contention  Is  wholly  without  merit, 
for  the  court  so  construed  the  contract,  and 
It  Is  entirely  clear  that  the  plaintiff  so 
understood  it  and  acted  upon  It;  for  both 
under  the  original  contract  and  the  subse- 
quent modification  of  It  the  plaintiff  sent 
agents  to  the  ranch  of  the  defendant  and 
demanded  delivery  there;  the  only  question 
In  controversy  being  whether  the  defendant 
complied  with  it  on  his  part  or  Intended  to 
do  so.  The  Instructions  submitted,  there- 
fore, were  correct,  and  entirely  applicable  to 
the  facts.  The  record  does  not  show  what 
If  any,  instructions  were  requested  by  the 
defendant  upon  other  specific  points  in  the 
case.  He  therefore  cannot  complain  that  the 
Instructions  submitted  were  not  sufficiently 
specific. 

As  to  the  contention  that  the  evidence  is 
not  sufficient  to  Justify  the  verdict  It  Is 
sufficient  to  say  that  It  presents  a  substantial 
conflict  upon  the  material  Issues  involved. 
Such  being  the  case,  and  the  district  court 
having  re-examined  it  afld  declined  to  grant 
a  new  trial,  this  court  must  accept  its  judg- 
ment' thereon  as  conclusive.  It  does  not  ap- 
pear that  the  trial  court  abused  its  discretion 
In  the  premises. 

3.  Nor  do  we  find  error  committed  by  the 
court  in  taxing  the  costs.  Complaint  Is  made 
that  the  court  erred  In  allowing  mileage  of 
two  witnesses,  who  reside  In  other  counties 
than  Cascade,  and  more  than  30  miles  from 
the  place  of  trial.  Appellant  invokes  section 
8304  of  the  Code  of  Civil  Procedure,  which 
provides:  "A  witness  Is  not  obliged  to  attend 
as  a  witness  before  any  court  Judge,  Justice, 
or  any  other  officer,  out  of  the  county  In 
which  he  resides,  unless  the  distance  Is  less 
than  30  miles  from  his  place  of  residence  to 
the  place  of  trial."  Contention  Is  made  that 
since,  under  this  section,  a  witness  situated 
as  were  these  may  not  be  compelled  to  at- 
tend the  trial.  It  follows  that  If  they  do  at- 
tend, the  successful  party  calling  them  may 
not  recover  the  mileage  paid  them  as  a  neces- 
sary disbursement  In  the  case,  but  that  be 
should   have    taken    their    depositions.    The 
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above  provision  Is  clear  and  explicit  In  Its  terms, 
and  Is  not  open  to  the  construction  contraided 
for  by  appellant  Its  constitutionality  was 
doubted  by  tbls  court  in  McGlauflin  v.  Worm- 
ser,  28  Mont  177,  72  Pac.  428;  but  conceding 
that  it  Is  not  open  to  tbls  objection,  it  does 
not  deal  wltb  the  subject  of  mileage  of  wit- 
nesses, but  clearly  and  explicitly  and  In 
terms  extends  to  a  witness  coming  within  its 
provisions  a  privilege  to  attend  or  refuse  at 
bis  option.  He  may  not  be  coilipelled  to  at- 
tend. In  that  event  his  deposition  may  be 
taken  under  section  3342  of  the  Code  of  Civil 
Procedure.  Under  section  4648  of  the  Politi- 
cal Code,  a  witness  attending  a  trial  is  en- 
titled to  his  mileage  going  to  and  returning 
from  the  place  of  trial  at  the  rate  of  10  cents 
per  mile.  There  is  no  conflict  between  the 
latter  section  aud  the  provisions  of  the  Code 
of  Civil  Procedure,  supra.  Both  are  clear 
and  explicit  upon  the  subjects  with  which 
they  deal;  but  if  there  were  a  conflict,  the 
latter  would  prevail.  Pol.  Code.  {  5102. 
These  witnesses  attended  the  trial.  They 
were  entitled  to  tltelr  mileage.  Such  being 
the  case,  aud  the  court  having  found,  as  it 
did,  that  their  testimony  was  necessary,  the 
plalutiS;  was  entitled  to  Include  the  amount 
paid  them  in  its  cost  bill.  McGlauflin  t. 
Worniser,  supra. 

As  stated  above,  the  plaintiff  at  the  com- 
mencement of  the  action  caused  an  attach- 
ment to  Issue  and  to  be  levied  upon  a  suf- 
ficient number  of  cattle  of  the  defendant  to 
secure  his  recovery.  The  sheriff  under  order 
of  the  court  put  a  keeper  in  charge,  and  his 
compensation,  together  with  tbe  expense  of 
feeding,  was  paid  by  the  plaintiff.  The  con- 
tention is  made  that  under  tbe  holding  of 
this  court  In  Ancient  Order  of  Hibernians  v. 
Sparrow  et  al.,  29  Mont  132,  74  Pac  197, 
tbe  plaintiff  was  not  entitled  to  an  attach- 
ment in  this  case,  and,  since  be  was  not  none 
of  tbe  expense  Incurred  by  tbe  plaintiff  in 
caring  for  tbe  property  can  be  recovered  as 
necessary  disbursements  in  tbe  case.  The 
record,  however,  shows  that  the  defendant 
moved  the  court  to  dissolve  the  attachment 
on  tbe  ground  that  the  plaintiff  was  not  en- 
titled to  it  This  motion  was  overruled. 
Although  the  defendant  was  entitled  to  an 
appeal  from  this  order  (Code  Civ.  Proc.  5 
1722,  as  amended  by  Act  1899  [Sess.  Laws 
1899,  p.  146]),  he  prosecuted  no  appeal,  but 
submitted  to  the  order  of  the  court  as  made. 
Section  1742  of  tbe  Code  of  Civil  Procedure 
provides  that  upon  appeal  from  a  Judgment 
■  the  court  may  review  the  verdict  or  decision, 
'and  any  intermediate  order  or  decision,  ex- 
cepted to,  which  involves  the  merits  or  neces- 
sarily' affects  tbe  Judgment,  except  a  deci- 
sion or  order  from  which  an  appeal  might 
have  been  taken.  Under  this  provision  this 
court  has  no  power  to  review  the  action  of 
the  court  upon  the  motion  to  dissolve  the  at- 
tachment, because,  being  an  appealable  order. 
It  cannot  be  reviewed  on  appeal  from  the 
Judgment    Since   tbe   defendant   submitted 


to  the  ruling  of  the  court,  and  took  no  appeal, 
be  cannot  now  complain  that  all  tbe  conse- 
quences flowed  from  it  that  would  have  re- 
sulted from  an  order  correctly  made.  Un- 
der the  circumstances,  we  think  the  court 
was  clearly  correct  in  taxing  all  costs  inci- 
dent to  tbe  attachment  proceeding,  subject 
to  the  provisions  of  section  1866  of  tbe  Code 
of  Civil  Procedure,  which  limit  the  allowance 
to  such  disbursements  only  as  are  reason- 
able and  necessary. 

Let  the  Judgment  and  order  be  affirmed. 

Affirmed. 

MILBURN,  J.,  concurs. 

HOLLOW  AY,  J.  I  agree  with  all  that  is 
said  except  in  the  flrst  portion  of  paragraph 
3  of  the  opinion.  If  section  3304  of  the  Code 
of  Civil  Procedure  is  constitutional,  then  I 
am  of  the  opinion  tbe  district  court  erred  In 
allowing  the  prevailing  party  to  recover  for 
mileage  paid  the  witnesses  Mongar  and 
Paradls.  Those  witnesses  were  not  obliged 
to  attend  tbe  trial  if  that  section  is  valid, 
and  if  It  was  not  necessary  for  them  to  do  so, 
their  mileage  was  not  an  expense  necessarily 
Incurred;  and,  if  not  the  plaintiff  could  not 
recover  It  In  order  to  recover  any  particu- 
lar item  as  costs  the  party  claiming  the  same 
Is  required  to  swear  that  such  item  was 
necessarily  Incurred.  Code  Civ.  Proc.  J  1867. 
It  seems  to  me  impossible  for  the  plaintiff 
In  tbls  Instance  to  make  tbat  affidavit  respect- 
ing this  mileage,  which  section  3304,  above, 
speclflcally  provides  need  not  be  incurred. 
Mylius  V.  St  L.,  Ft  S.  &  W.  R.  Co.,  31  Kan. 
232. 1  Pac.  619. 

Tbe  question  of  the  validity  of  section  3304, 
above,  was  not  presented.  While  I  entertain 
great  doubt  as  to  the  validity  of  the  section, 
I  think  the  court  erred.  If  this  section  should 
be  held  to  be  valid. 


(47  Or.  474) 
LASSAS  V.  McCARTY. 
(Supreme   Court  of  Oregon.    Jan.  30,   1906.) 

1.  Abatement   and   Revival  —  Gbodnds   of 
Abatement — Waiveb — Plradino  in  Abatk- 

UENT  AND  IN  BAB.  ' 

Where,  in  a  suit  to  foreclose  a  mortgage, 
an  objection  that  the  mortgage  was  not  valid- 
ly assigned  to  plaintiff  is  joined  with  a  plea 
to  the  merits  in  bar  of  the  suit  and  is  not 
raised  by  a  plea  in  abatement,  it  will  be  re- 
garded as  waived. 

2.  Evidence — Mental  Capacity — Ofikions — 
Facts  Forming  Basis. 

Though  the  opinion  of  an  intimate  ac- 
quaintance is  admissible  to  prove  the  mental 
condition  of  a  person,  whose  capacity  to  con- 
tract is  the  subject  of  the  inquiry,  the  reason  tor 
the  witness'  belief  must  be  given,  as  provided 
by  B.  &  C.  C^mp.  {  718,  snbd.  10. 

[Ed.  Note. — For  cases  in  point  see  VOL  20, 
Cent  Dig.  Evidence,  i  2297.] 

3.  Same — Personal  Knowlbdob. 

Under  B.  &  C.  Comp.  i  718,  subd.  10,  au- 
thorizing a  nonexpert  witness  to  testify  con- 
cerning the  mental  condition  of  another,  whose 
capacity  to  contract  is  the  subject  of  the  in- 
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qairy,  the  witness  is  required  to  base  his  opin- 
ion on  facts  of  wliicli  tie  lias  personal  knowl- 
edge. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  $  2297.] 

4.  Samf^^ Weight 

The  weight  to  be  attached  to  a  nonexpert 
opinion  as  to  the  mental  condition  of  a  person 
whose  mental  condition  to  contract  is  in  issue 
is  a  question  for  tlie  determination  of  the  court 
or  jury,  by  considering  whether  or  not  the 
facta  testified  to  by  the  witnesses  as  a  basis 
for  their  conclusions  justify  the  opinions  ex- 
pressed. 

(Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Gent.  Dig.  Evidence,  $  2393.] 
8.  Bills  and  Notes — Mobtqages — Execution 
— Capacity. 

Evidence  reviewed,  and  held  insnffir'  nt  to 
sostain  a  finding  that  the  malcer  of  a  note  and 
mortgage  on  which  a  recovery  was  sought  was 
80  mentally  weak  at  the  time  she  executed  the 
same  as  to  render  them  invalid. 
■6.  Same — Innocent    Purouasbk — Cohsidera.- 

TION. 

Where,  at  the  time  a  note  for  $1,500  secured 
by  a  second  mortgage  on  certain  real  estate 
was  executed,  the  property  was  subject  to  a 
first  mortgage  for  $3,500,  and  at  the  time 
plaintiff  purchased  the  note  and  mortgage  it 
did  not  appear  that  the  prior  mortgage  had 
been  discharged,  the  fact  that  plaintiff  pur- 
chas«>d  such  second  note  and  mortgage  for 
$1,000,  withoilt  knowledge  of  any  fact  that 
would  tmd  to  render  the  note  invalid,  did  not 
deprive  him  of  the  right  to  enforce  the  note 
and  mortgage  as  an  innocent  purchaser  for 
value. 
T.  Same — Fbaud— Extent  of  Recovery. 

Under  B.  &  O.  Comp.  S  4459.  providing 
that  the  holder  of  a  negotiable  instrument  in 
due  course  may  enforce  payment  for  the  full 
amount  thereof  against  all  parties  liable  there- 
on, a  bona  fide  purchaser  of  a  note  and  mort- 
fage  which  had  been  obtained  from  defendant 
y  fraud  was  not  limited  to  a  recovery  of  the 
amount  paid  therefor,  but  was  entitled  to  en- 
force the  same  for  the  full  amount  due  thereon. 
■8.  Same — ^Attorney's  Fees. 

Where,  In  an  action  on  a  note  secured  by 
a  mortgage,  the  contract  contained  a  clause 
providing  for  payment  of  such  additional  sum 
as  the  court  might  adjudge  reasonable  as  at- 
torney's fees  in  case  suit  was  instituted  to 
collect  the  note  or  any  part  thereof,  and  the 
complaint  alleged  that  $150  was  a  reasonable 
sum  as  attorney's  fees  for  foreclosing  a  mort- 
gage, which  the  answer  denied,  iiut  no  evidence 
was  offered  on  such  issue,  the  statutory  fee 
only  would  be  allowed. 

Appeal  from  Circuit  Court,  Baker  County; 
Robert  Eakln,  Judge. 

-ictlon  by  George  Lassas  against  Lettle 
McCarty.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

This  Is  a  suit  by  George  Lassas  against 
Lettle  McCarty  to  foreclose  a  mortgage.  The 
complaint  states  that  the  defendant,  on 
November  21,  1900,  gave  to  one  G.  L.  Webb 
ber  promissory  note  for  the  sum  of  $1,500, 
payable  In  one  year,  with  interest  thereon 
.  at  the  rate  of  8  per  cent  per  annum,  and  to 
secure  the  payment  thereof  she  at  the  same 
time  executed  to  blm  a  mortgage  of  certain 
real  property  In  Baker  county,  which  mort- 
gage was  duly  recorded.  Various  assign- 
ments of  the  note  and  mortgage  are  set  out, 
:aad  It  U  alleged  that  on  July  2,  1901,  tbe 


plaintiff  for  a  valuable  consideration  became 
tbe  owner  and  holder  thereof,  and  that  no 
part  of  the  debt  so  secured  has  ever  been 
paid.  The  answer  admits  the  making  of 
the  note  and  mortgage,  but  denies  that  they 
were  given  for  any  consideration,  or  that 
plaintiff  is  the  bolder  thereof  without  notice, 
or  that  any  condlUon  of  the  mortgage 
has  been  broken.  As  a  separate  defense 
facts  are  stated  which  shovv  that  the  execu- 
tion of  tbe  note  and  mortgage  were  induced 
by  the  fraudulent  representations  of  the 
original  mortgagee,  and  that  the  several  pre- 
tended assignments  were  without  considera- 
tion and  with  notice  of  such  fraud.  For  a 
further  defense  it  Is  alleged  that  at  tho 
time  tbe  note  and  mortgage  were  given  the 
defendant's  mind  was  weak  and  she  was 
easily  Imposed  upon  In  business  and  finan- 
cial matters,  and  that  by  reason  of  such 
Incapacity,  superinduced  by  the  fraudulent 
representations  of  Webb  and  his  agents,  she 
was  imposed  upon  and  induced  to  give  tbe 
note  and  mortgage  without  any  consideration 
therefor.  The  allegations  of  new  matter  In 
the  answer  having  been  denied  In  the  reply, 
tbe  cause  was  referred,  and  from  tbe  testi- 
mony taken  tbe  court  found  that  by  reason 
of  the  defendant's  mental  condition  and  of 
the  fraud  practiced  upon  her  tbe  note  and 
mortgage  were  void,  and,  having  rendered  a 
decree  dismissing  the  suit,  tbe  plaintlfT  ap- 
peals. 

A.  B.  Winfree,  for  appellant    0.  A.  Moore, 
for  respondent 

MOORE,  J.  (after  stating  tbe  facts).  In 
support  of  tbe  conclusion  reached  by  tbe 
trial  court  It  Is  contended  by  defendant's 
counsel  that  as  the  pretended  assignments  of 
the  mortgage  were  not  evidenced  by  written 
Instruments,  signed,  sealed,  witnessed,  ac- 
knowledged, delivered,  and  recorded,  the 
plaintiff  failed  to  show  a  right  to  maintain 
tbe  suit  and  hence  tbe  decree  should  be  af- 
firmed. It  will  be  remembered  that  the 
answer  denies  that  the  note  and  mortgage, 
were  assigiied  to  plaintiff.  Tbe  testimony 
shows  that  the  note  was  assigned  In  blank 
by  Webb,  tbe  payee,  but  that  tbe  persons 
who  severally  owned  the  mortgage  as  an 
Incident  of  tbe  note  did  not  attempt  to 
transfer  it  with  tbe  formalities  required  to 
convey  real  property.  It  also  appears  that 
a  person  who  at  one  time  held  the  note  as 
collateral  security  did  not  assign  It  to  the 
owner  thereof  when  the  principal  debt  was 
paid,  but  surrendered  It  to  tbe  owner,  from 
whom  It  passed  In  due  course  of  business  to 
the  plaintiff.  Whether  or  not  the  statute, 
providing  that  mortgages  may  be  assigned  by 
a  written  Instrument  executed  and  acknowl- 
edged with  the  same  formalities  as  prescribed 
in  deeds  and  mortgages  of  real  estate  and 
recorded  as  directed  (B.  &  C.  Comp.  {g  5362, 
SS63),  Is  controlling,  we  do  not  deem  necessa- 
ry to  a  decision  herein;  for  If  tbe  mortgage 
was  not  transferred  according  to  tbe  estab- 
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lisbed  mode,  the  proper  manner  to  present 
the  question  was  by  a  plea  in  abatement  (1 
Chitt}',  PI.  •446;  Pomeroy,  Code  Rem.  [3d 
Ed.]  J  697),  but  such  defense  having  been 
joined  with  a  plea  to  the  merits,  which  was 
in  bar  of  the  suit,  the  special  defense  now 
Insisted  upon  was  waived  (Winter  v.  Norton, 
1  Or.  43;  Hopwood  v.  Patterson,  2  Or.  49; 
Murray  v.  Murray,  6  Or.  26;  Chnmberiain 
V.  Hibbard,  26  Or.  428,  38  Pac.  437;  Eider 
V.  Rourbe,  27  Or.  363,  41  Pac.  6;  Flore  v. 
Ladd,  29  Or.  528,  46  Pac.  144). 

Considering  the  case  on  Its  merits,  the  de- 
fendant, as  a  witness  in  her  own  behalf,  testi- 
fied that  in  November,  1900,  she  was  the 
owner  of  a  farm  in  Baker  county  which  was 
subject  to  a  mortgage  of  $3,500,  and  desiring 
to  sell  the  land,  she  listed  it  for  that  purpose 
with  one  James  Dole,  a  real  estate  agent, 
who  introduced  6.  L.  Webb  and  M.  R.  Han- 
sen to  her,  saying  he  had  secured  purchasers 
for  her  ranch;  that  Cole  and  Hansen  went 
with  her  to  examine  the  land,  and  after 
returning  the  latter  told  her  that  Webb 
would  buy  the  premises  and  pay  her  there- 
for $3,000  in  cash,  assume  the  payment  of 
the  mortgage  of  $3,500,  and  transfer  to  her 
the  exclusive  right  to  manufacture  and  sell 
a  motor  pump  in  certain  counties  In  Utah, 
and  that  Webb  also  assented  to  and  reiterat- 
ed such  offer;  that  she  executed  the  note 
and  mortgage  in  question  In  pursuance  of  an 
agreement  on  the  part  of  Webb  and  Hansen 
that  If  they  did  not  buy  her  farm  they  would 
at  any  time  within  six  months  return  the 
note  and  mortgage,  if  she  was  dissatisfied 
with  the  transfer  of  the  right  to  sell  such 
pump  In  the  counties  named.  The  right  in 
question  was  evidently  valued  at  $1,400,  for 
the  further  sum  of  $100  in  cash  was  paid 
her  as  the  consideration  for  the  note  and 
mortgage.  This  latter  sum  was  advanced 
to  enable  her  son  to  secure  a  model  of  the 
pump  and  to  canvass  the  territory  specified 
to  sell  the  right  assigned.  She  further  testi- 
fied that  about  three  days  after  the  note  and 
mortgage  were  given  Webb  told  her  he  had  no 
money  with  which  to  buy  her  farm,  where- 
upon slie  demanded  a  return  of  the  instru- 
ments so  executed,  telling  him  she  was  dis- 
satisfied with  the  transfer,  but  he  asserted 
that  he  could  not  comply  with  her  request, 
claiming  that  he  had  sold  the  note  and 
mortgage  to  Hansen.  On  cross-examination 
she  said:  "I  knew  I  was  signing  a  mortgage, 
but  I  didn't  know  I  was  executing  an  iron- 
clad note."  She  further  said:  "I  don't 
re;uember  ever  signing  a  note."  She  also 
testified  that  she  tendered  to  Webb  the  sum 
of  $100  which  she  had  received,  but,  as  he 
refused  to  accept  it,  she  had  deposited  that 
sum  in  a  bank  for  him,  where  it  had  since 
remained.  This  witness  on  recross-examina- 
tion  testified  as  follows:  "Q.  You  did  not 
understand  the  effect  of  those  papers  you 
say?  A.  No,  sir.  Q.  You  didn't  even  know 
what  you  were  signing,  did  you?  A.  I 
'bought  it  would  be  a  part  of  the  payment 


upon  the  ranch.  Q.  And  was  it  to  be  a  part 
payment  uvx)n  theranch?  A,  Yes,  if  they  would 
pay  me  three  thousand  in  cash  and  assume 
the  first  mortgage  as  they  promised,  and  that 
would  bring  it  to  the  price  I  asked  for  it  Q. 
And  upon  that  understanding  by  you,  you 
signed  the  note  and  mortgage,  thinking  it  was 
part  of  the  payment?  A.  Yes,  sir;  I  did." 
The  testimony  further  shows  that  no  patent 
had  been  Issued  protecting  the  pump,  which 
Webb  claimed  to  have  Invented.  He  promised 
the  defendant,  however,  that  he  would  secure 
a  patent  therefor;  but,  so  far  as  can  be  ascer- 
tained from  the  testimony,  he  failed  In  this 
respect.  The  testimony  also  disclosed  that 
about  1890  the  defendant's  husband  and  a 
son  were  shot  and  killed  at  the  same  time. 
Monroe  Masters,  appearing  as  defendant's 
witness,  having  testified  that  he  had  been 
acquainted  with  the  defendant  30  years,  her 
counsel,  referring  to  the  consequence  of  such 
deaths  upon  her,  Inquired:  "What  effect. 
If  any,  did  that  seem  to  have  upon  Mrs. 
Mccarty's  mind?"  And  he  answered :  "Well, 
it  had  a  pretty  bad  effect  upon  her  mind ;  she 
has  not  been  the  same  woman  that  she  was 
before.  Q.  What  is  the-  condition  of  her 
mind  at  this  time  with  reference  to  the  trans- 
action of  business,  and  what  has  it  been 
since  Mr.  McCarty«s  death?  A.  Well,  she 
has  not  been  able  to  attend  to  her  own  busi- 
ness affairs.  She  has  had  to  have  other 
people  do  it.  Q.  During  this  time  has  her 
mind  been  strong  or  weak?  A.  It  has  been 
weak.  Q.  State  whether  or  not  she  Is  sus- 
ceptible to  undue  Infiuences  in  her  business 
affairs.  A.  Yes,  sir;  she  Is,  and  has  been 
during  all  of  this  time.  Q.  Are  you  able  to 
state  some  Instances  of  her  susceptibility  to 
such  Influence?  A.  Well,  in  a  business  pro- 
position she  will  ask  you  one  thing,  and  then 
go  and  ask  somebody  else  the  same  question, 
you  know,  and  the  last  party  always  generally 
has  the  influence.  Well,  maybe  just  like  she 
was  going  to  rent  her  ranch,  she  will  rent 
It  to  one  man  and  then  turn  around  and 
rent  it  to  another  before  he  gets  it.  She 
never  remembers  anything.  Her  memory  is 
not  long.  Q.  What  can  you  say  In  respect 
to  her  mind  having  decision  or  otherwise, 
firmness  and  the  like?  A.  Well,  I  think  her 
mind  is  weak.  I  don't  think  she  has  any 
mind  of  her  own  at  all.  She  has  to  ask 
everybody  about  what  she  does."  On  cross- 
examination  the  witness  was  asked:  "Q. 
You  spoke  a  while  ago  of  Mrs.  McCarty's 
renting  this  place  first  to  one  person  and  then 
to  another.  Do  you  know  of  your  own 
knowledge  any  time  when  she  rented  the 
place  to  different  parties  at  the  same  time? 
A.  Yes,  sir ;  she  rented  It  to  me,  and  I  done 
work  on  it  for  two  weeks,  and  then  she  rent- 
ed it  to  another  fellow.  We  didn't  have 
writings  drawn  up,  but  she  told  me  I  could 
have  it,  and  I  went  upon  the  land."  The 
witness  W.  C.  HIndman,  another  acquain- 
tance, testified  that  in  his  opinion  Mrs. 
Mccarty's  mind  had  been  weakened  by  the' 


Digitized  by  V^jOOQ  IC 


Oi;) 


LASSAS  V.  MoCARTY. 


79 


death  of  her  husband  and  of  her  son,  and  in 
most  other  respects  corroborates  the  testi- 
mony of  the  preceding  witness,  bnt  he  g:ives 
no  particular  instances  of  her  alleged  mental 
incapacity.  M.  J.  Hlndman,  who  had  Icnown 
the  defendant  several  years,  testified  that  be 
did  not  consider  her  capable  of  transacting 
her  own  business ;  that  he  Itnew  of  her  pay- 
ing a  note  when  she  held  a  receipt  showing 
the  payment  thereof;  that  she  owed  on  ac- 
count of  the  purchase  of  real  property  $400, 
which  stini  the  witness  offered  to  loan  her 
and  tendered  that  amount  to  the  person  to 
whom  it  was  due,  but  he  refused  to  accept 
it,  and  she,  by  failing  to  pay  that  sum,  for- 
feited her  right  and  surrendered  the  pro- 
perty, which  is  now  worth  about  $5,000;  and 
that  she  had  settled  a  claim  against  a  rail- 
way company  for  damages  on  account  of  a 
personal  injury  for  $1,000,  when  the  witness 
had  advised  her  that  she  should  demand 
$2,500,  and  she  had  promised  to  do  Jnst  what 
he  told  her.  In  otlier  respects  this  witness 
corroborates  the  testimony  of  Masters  and 
of  W.  C.  Hindman. 

That  Mrs.  McCarty  was  Imposed  upon  by 
Webb  and  Hansen  must  tie  admitted.  She 
^ecuted  the  note  and  mortgage  for  a  transfer 
of  a  pretended  patent  right  that  had  no 
existence.  Her  mind  was  evidently  some- 
what impaired  by  tiie  violent  deaths  of  her 
hosband  and  of  her  son  occurring  simul- 
taneously, but  we  do  not  thinit  the  testi- 
mony shows  such  a  state  of  mental  wealcness 
as  to  render  her  lncomi)etent  to  enter  Into 
a  valid  contract  Her  mental  condition  is 
to  be  determined  from  testimony  of  her  acts 
and  conduct  at  the  time  the  note  and  mort- 
gage In  question  were  executed,  and  not  from 
the  opinions  of  witnesses  in  relation  thereto.' 
The  only  instances  referred  to  by  the  witnes- 
ses as  tending  to  show  the  state  of  the  de- 
fendant's mind  at  or  near  that  time  are  her 
renting  a  farm  after  she  had  orally  leased  it 
to  another,  her  payment  of  a  note  for  which 
she  held  a  receipt,  her  failure  to  redeem 
certain  real  property  when  the  money  was 
offered  her  for  that  purpose,  and  her  settle- 
ment of  a  claim  for  damages  for  a  sum  less 
than  recommended.  The  testimony  does  not 
show  that  the  defendant  knew  that  Masters 
had  taken  possession  of  her  farm,  pursuant 
to  a  lease  thereof,  when  she  let  the  premises 
to  another  person.  The  note  which  she  paid, 
when  she  held  a  receipt  evidencing  the  pay- 
ment thereof,  may  have  been  for  a  small  sum 
and  less  than  what  she  would  have  been 
obliged  to  pay  an  attorney  as  fees  to  defend 
an  action,  so  that  her  settlement  instead  of 
disclosing  mental  weakness,  may  have  proved 
sui)erIor  wisdom.  The  testimony  does  not 
show  what  the  real  property  was  worth  when 
the  defendant  declined  to  borrow  $400  with 
which  to  discharge  her  obligation.  The  pre- 
sent value  of  that  land,  $5,000,  may  be 
sufficient  to  show  that  her  refusal  to  bor- 
row the  money  with  which  to  pay  the  debt 
was  unwise;   but  her  acts  in  this  respect 


afford  no  evld^ce  of  mental  infirmity,  for 
she  may  have  concluded  that  the  land  was 
not  worth  more  than  the  debt,  and,  since 
she  could  not  then  pay  It,  she  may  have  pre- 
ferred to  surrender  her  right  rather  than 
to  incur  a  personal  obligation  to  a  friend 
who  offered  to  loan  her  the  money.  If  an 
error  of  Judgment  as  to  the  enhanced  value 
of  real  estate  is  to  afford  conclusive  evidence 
of  mental  Incapacity  sufficient  to  set  aside 
a  voluntary  conveyance,  it  is  safe  to  predict 
that  few  persons  could  be  found  who  would 
be  willing  to  risk  Investing  their  money  in 
land.  Whether  the  accepting  of  $1,000  as 
damages  for  a  personal  injury,  instead  of 
bringing  an  action  to  recover  $2,500,  with 
the  delays  and  expenses  Incident  thereto,  is 
a  question  upon  which  persons  probably  en- 
tertain differences  of  opinion.  It  might  be 
thought  by  some  that  such  settlement  evi- 
denced mental  incapacity,  while  others  might 
conclude  that  It  manifested  discretion  and 
judgment. 

The  opinion  of  an  Intimate  acquaintance 
is  admissible  in  this  state  as  tending  to 
prove  the  mental  condition  of  a  person,  whose 
capacity  to  contract  or  whose  responsibility 
for  the  commission  of  a  crime  is  the  subject 
of  inquiry,  but  the  reason  for  the  belief 
entertained  by  the  witness,  upon  the  subordi- 
nate issue  Involved,  must  be  given.  B.  & 
C.  Comp.  §  718,  subd.  10.  The  degree  of 
familiarity  prescribed  by  the  statute  requires 
a  personal  knowledge  of  the  facts  upon 
which  the  opinion  is  based.  The  weight  to 
be  attached  to  such  opinions,  however,  Is 
a  question  for  the  court  or  jury  to  determine, 
by  considering  whether  or  not  the  facts 
testified  to  by  the  witnesses,  as  a  basis  for 
their  conclusions,  justified  the  opinions  ex- 
pressed. Rogers,  Expert  Testimony  (2d  Ed.) 
p.  160.  Each  witness  who  testified  upon  this 
branch  of  the  case  was  intimately  acquainted 
with  the  defendant,  and  therefore  qualified  to 
express  an  opinion  as  to  her  mental  condition, 
and  the  belief  entertained  by  each  was  un- 
doubtedly the  result  of  an  honest  conviction. 
A  consideration  of  the  reasons  given  by  the 
witnesses  does  not  convince  us,  however,  that 
Mrs.  Mccarty's  mind  was  so  weak  as  to  ren- 
der her  note  and  mortgage  void.  The  main- 
tenance of  the  presumption  that  a  promissory 
note  was  given  or  indorsed  for  a  sufficient 
consideration  (B.  &  C.  Comp.  $  788.  subd.  21) 
justified  the  maxim  invoked  in  Bedell  v.  Her- 
ring (Cal.)  20  Pac.  129,  11  Am.  St  Rep. 
307,  "that  when  one  by  his  carelessness 
and  undue  confidence  has  enabled  another  to 
obtain  the  money  of  an  Innocent  third  per- 
son, he  must  answer  for  the  loss  which  he 
has  thus  caused." 

This  brings  us  to  a  consideration  of  the 
question  whether  or  not  plaintiff  secured  the 
title  to  the  note  and  mortgage  under  such 
circumstances  as  to  render  him  an  innocent 
pprchaser  thereof  for  a  valuable  considera- 
tion and  without  notice  of  the  imposition 
practiced  upon  the  defendant    An  exam  in- 
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atlon  of  plalntUTs  testimony  sbows  tbat  be 
purchased  tbe  note  before  maturity,  paying 
tberefor  $1,000,  wblcb  was  two-tblrds  of  its 
face  value,  witbout  knowledge  of  any  fact 
tbat  would  tend  to  render  tbe  negotiable  in- 
strument Invalid.  It  Is  argued  by  defen- 
dant's counsel  tbat  tbe  sum  paid  for  tbe  note 
imparts  notice  of  its  infirmity,  and  bence 
plaintiff  was  not  an  Innocent  purchaser  there- 
of. It  will  be  remembered  tbat  when  the 
mortgage  in  question  was  given  tbe  premises 
were  Incumbered  by  a  prior  mortgage  of 
$3,.500.  Whether  or  not  tbe  earlier  lien  bad 
been  discharged  when  plaintiff  secured  an 
assignment  of  the  subsequent  mortgage  is 
not  disclosed  by  tbe  evidence.  If  it  be  as- 
sumed, however,  that  notice  of  any  Invalidity 
in  the  giving  of  a  promissory  note  could  be 
Ireplled  from  a  purchase  thereof  at  a  dis- 
count, the  defendant  should  have  introduced 
evidence  tending  to  show  that  tbe  security 
was  ample  for  tbe  payment  of  tbe  entire 
debt  evidenced  by  the  instrument  thus  as- 
signed: Cannon  v.  Canfleld,  11  Neb.  606,  9 
N.  W.  093;  Citizens'  Bank  v.  Ryman,  12 
Neb.  541,  11  N.  W.  850.  No  ievldence  having 
been  offered  on  this  subject,  it  must  be  pre- 
sumed tbat  the  prior  incumbrance  remains 
undischarged:    B.  &  C.  Comp.  $  788,  sub.  33. 

It  is  Insisted  by  defendant's  counsel  that  aa 
plaintiff  paid  only  $1,000  for  tbe  note  and 
mortgage,  the  execution  of  which  was  In- 
duced by  fraud,  tbe  sum  so  paid  and  interest 
thereon  is  the  limit  of  bis  recovery,  and 
not  tbe  sum  specified  in  tbe  note.  A  diversity 
of  judicial  utterance  exists  on  this  important 
question,  as  will  be  seen  by  examining  the 
authorities  collated  in  tbe  notes  appended 
to  tbe  cases  of  Bailey  v.  Smith  (Ohio)  81 
Am.  Dec.  385,  and  Bedell  v.  Herring  (Cal.) 
20  Pac.  129,  11  Am.  St  Rep.  307.  What- 
ever the  rule  may  be  In  other  jurisdictions, 
it  Is  settled  In  this  state  by  statute,  enacted 
prior  to  the  giving  of  the  note  and  mortgage, 
that  tbe  bolder  of  a  negotiable  tnstnuaent 
in  due  course  may  enforce  payment  for  tbe 
full  amount  thereof  against  all  parties  liable 
tliereon.    B.  &  C.  Comp.  {  4450. 

The  written  promise  to  pay  a  stipulated 
sum,  given  by  defendant  to  Webb,  contained 
a  clause  providing  for  tbe  payment  of  such 
ad(Tltlonal  sum  as  the  court  might  adjudge 
reasonable  as  attorney's  fees  In  case  suit  was 
instituted  to  collect  tbe  note  or  any  part 
thereof.  Tbe  complaint  alleges  that  $150  was 
a  reasonable  sum  as  attorney's  fees  for  fore- 
closing the  mortgage.  The  answer  denies 
that  any  sum  would  be  reasonable  for  that 
purpose.  Upon  this  Issue  no  evidence  was 
offered  by  either  party,  and  this  being  so, 
the  statutory  fee  only  will  be  allowed. 
Bradtfeldt  v.  Cooke,  27  Or.  194,  40  Pac.  1,  50 
Am.  St  Rep.  701 ;  Cox  v.  Alexander,  30  Or. 
438,  46  Pac.  794;  First  National  Bank  v. 
Mack,  35  Or.  122.  57  Pac.  326. 

It  follows  from  these  considerations  that 
tbe  decree  of  the  court  below  is  reversed, 
and  one  will  be  entered  here  foreclosing  the 


mortgage  and  ordering  a  sale  of  tbe  premises, 
to  pay  plaintiff  tbe  sum  due  as  evidenced 
by  tbe  promissory  note,  principal,  and  Inter- 
est, together  with  bis  costs  and  disbursements 
In  both  courts. 


(47  Or.  573) 
HUFFMAN  T.  SMYTH  et  al, 
(Supreme  Court  of  Oregon.    Jan.  30,  1906.) 

1.  Public  Lands  —  Setixers — Contest— Eq- 
urrABLE  Jurisdiction. 

Under  Act.  Cong.  May  14,  1880,  c.  89,  §  3, 
21  Stat.  141  [U.  S.  Comp.  St.  1901,  p.  1393J, 
providing  tbat  any  settler  on  the  public  lands 
of  the  United  States,  with  intent  of  claiming 
under  tbe  homestead  laws,  shall  be  allowed  tbe 
same  time  to  file  bis  homestead  application 
and  perfect  bis  original  entry  in  tbe  United 
States  land  office  ae  is  now  allowed  to  set- 
tlers under  the  pre-emption  laws,  and  his  right 
shall  relate  back  to  the  date  of  settlement,  as  if 
he  settled  under  the  pre-emption  laws,  any  per- 
son qualified  can  lawfully  settle  upon  nnsur- 
veyed  public  lands,  and.  If  such  settlement  is 
made  with  the  Intent  of  claiming  tbe  lands 
under  such  homestead  law,  such  settler  ac- 
quires a  prior  right  to  file  thereon  which  car- 
ries with  it  tbe  right  to  possession  .and  to  be 
firotected  in  his  right  of  possession  when  un- 
awfully  disturbed  by  another,  and  a  court  of 
equity  has  jurisdiction  of  a  suit  of  which  the 
subject-matter  is  tbe  right  to  the  possession  of 
tbe  land  claimed ;  plaintiff's  only  title  being  the 
equitable  right  to  its  possession  for  the  purpose 
of  acquiring  legal  title. 

2.  Same  —.Abandonment  —  Conviction  of 
Crime  —  Confinement  in  Penitentiart— 
Effect. 

Where  a  settler  on  public  lands  of  the- 
United  Sates  has  established  an  actual  resi- 
dence and  made  improvements  on  the  land, 
his  removal  therefrom  and  enforced  absence 
by  reason  of  conviction  for  crime  will  not 
work  an  abandonment 

Appeal  from  Circuit  Court,  Harney  Coun- 
ty; George  E.  Davis,  Judge. 

Action  by  William  D.  Huffman  against 
Fannie  E.  Smyth  and  another.  From  a  de- 
cree dismissing  tbe  complaint,  plaintiff  ap- 
peals.   Reversed. 

This  la  an  equity  suit  for  the  possession 
of  unsurveyed  public  lands  upon  wblcb  tbe 
appellant  claims  to  have  settled  with  the  In- 
tention of  claiming  tbe  same  under  tbe  home- 
stead laws,  and  from  which  he  claims  to  have 
been  ousted  by  tbe  respondents,  and  to  en- 
join respondents  from  Interfering  with  tbe 
possession  of  such  land.  The  complaint  al- 
leges the  necessary  qualifications  of  tbe  ap- 
pellant as  a  homesteader,  and  tbat  be  is  the 
owner  of  tbe  Improvements  upon  and  enti- 
tled to  the  possession  of  certain  public 
lands  In  Harney  county.  Or.,  a  portion  of 
which  improvements  be  purchased  from  a 
prior  occupant  of  tbe  land  and  Immediately 
entered  into  possession  of  the  land  and  Im- 
provements with  tbe  intention  of  filing  upon 
the  land  when  surveyed  as  a  homestead  un- 
der tbe  laws  of  the  United  States;  that  be 
has  ever  since  cultivated  and  farmed  tbe  land 
and  made  additional  improvements  by  build- 
ing corrals  thereon,  clearing,  plowing,  and. 
fencing,  and  digging  ditches   thereon,   and 
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otberwise  adding  to  and  Improrlog  tbe  lands, 
wbicb  Improyenients,  together  with  those 
purchased,  are  reasonably  wortb  the  sum  of 
$3,000;  tbat  be  continued  to  so  occupy 
tbe  lands  and  Improvements  until  tbe  spring 
of  1900,  when  be  was  convicted  of  a  felony 
and  sent  to  tbe  penitentiary  In  this  state  for 
a  term  of  10  years,  where  be  was  confined 
until  1905,  when  a  full  pardon  was  granted 
blm;  that  at  tbe  time  be  was  confined  In 
prison  tbe  respondent  Fannie  Smyth  was  his 
wife,  but  soon  thereafter  procured  a  decree 
of  divorce  from  blm.  In  wblcb  it  was  ordered 
that  sbe  should  have  as  alimony  possession 
of  tbe  improved  portion  of  and  improvements 
npon  tbe  lands  claimed  by  blm,  for  the  main- 
tenance of  herself  and  children,  but  alleges 
that  all  such  portion  of  such  decree  affect* 
ing  tbe  land  and  Its  improvements  and  tbe 
right  to  possession  thereof  is  void  and  of  no 
effect,  and  tbat  while  appellant  was  away 
from  tbe  land,  under  sentence  in  the  peniten- 
tiary, sbe  unlawfully,  and  without  any  right 
or  authority,  and  without  any  right,  title,  or 
Interest  in  the  premises,  except  such  as  was 
granted  ber  by  tbe  decree  In  tbe  divorce  case 
above  mentioned,  and  without  tbe  consent 
of  tbe  appellant,  took  possession  of  tbe  lands 
and  Improvements  claimed  by  blm,  and  tbat 
the  other  defendant,  George  M.  Smyth,  Is  her 
husband  and  claims  as  such  some  interest 
in  tbe  premises;  tbat  prior  to  tbe  commence- 
ment of  this  suit  appellant  demanded  posses- 
sion of  tbe  premises  and  all  improvements 
and  appurtenances  belonging  thereto  of  tbe 
respondents,  but  they  refused  and  still  refuse 
to  deliver  possession;  tbat  respondent  Fan- 
nie Smyth  Is  a  married  woman,  living  with 
ber  husband  and  not  compelled  to  support 
herself  or  family,  and  In  this  and  other  re- 
spects is  not  qualified  to  maintain  a  posses- 
sory right  to  the  premises  or  enter  tbe  same 
under  the  homestead  laws  of  tbe  United 
States;  that  said  lands  produce  a  large  crop 
of  bay  annually,  amounting  to  about  100  tons, 
wortb  tbe  sum  of  $000;  tbat  a  large  crop  of 
bay  is  now  growing  thereon  and  will  soon  be 
ready  to  harvest,  and  tbe  respondents  threat- 
oi  to  and  will  harvest  tbe  same  and  use  It 
to  appellant's  Irreparable  damage;  tbat  re- 
spondents are  not  properly  irrigating  said 
bay  nor  caring  for  it  In  proper  manner,  and 
tbat,  unless  restrained  from  using  said  prem- 
ises, appellant  will  be  damaged  In  tbe  sum  of 
$1,000;  and  that,  by  reason  of  tbe  wrongful 
possession  of  the  respondents  and  by  their 
not  permitting  blm  to  take  possession  of  said 
premises,  be  Is  unable  to  protect  bis  home- 
stead rights  to  said  lands  and  will  be  unable 
to  bold  tbe  same  under  tbe  laws  of  tbe  United 
States,  and  tbat  other  parties  are  threatening 
to  take  possession  of  and  hold  tbe  land  under 
said  laws  and  will  do  so  unless  be  is  restored 
to  the  possession  thereof,  and  will  cause  blm 
to  lose  the  same,  and  that  be  will  be  damaged 
in  tbe  sum  of  $10,000.  He  prays  for  an  order 
directing  tbe  court  to  put  him  in  possession, 
and  to  vacate  tbe  divorce  decree  so  far  as  It 


applies  to  these  lands  and  improvements,  and 
for  an  order  restraining  and  enjoining  tbe 
respondents  from  Interfering  with  bis  posses- 
sion of  tbe  premises  mentioned.  A  demurrer 
was  filed,  alleging,  first,  want  of  Jurisdiction 
of  tbe  subject-matter  of  tbe  suit;  and,  sec- 
ond, tbat  tbe  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit  This 
demurrer  was  sustained,  and  a  decree  entered 
dismissing  tbe  complaint,  from  wblcb  decree 
this  appeal  was  taken. 

King  &  Brooke  and  Biggs  &  Biggs,  for  ap- 
pellant   William  Miller,  for  respondents. 

HAILBT,  J.  (after  stating  the  facts). 
Tbe  questions  raised  by  this  demurrer  will 
iM'treated  in  their  order. 

1.  Had  tbe  lower  <«tirt  Jurisdiction  of  the 
subject-matter?  The  complaint  alleges  tbe 
uecessary  qualifications  of  tbe  appellant  as 
a  homesteader  under  tbe  federal  laws  and 
his  settlement  upon  and  improvement  of 
lands  and  personal  occupation  thereof  to  a 
certain  time,  his  absence  from  tbat  time,  and 
the  reason  therefor,  together  with  bis  in- 
tention of  claiming  tbe  lands  under  tbe  home- 
stead laws  when  surveyed,  the  unlawful  en- 
try of  tbe  respondents  during  his  absence^ 
and  their  refusal  to  vacate,  and  his  Inability 
to  comply  with  the  bom  tead  lawg  and  pro- 
tect bis  rights  of  settlement  and  improve- 
ments made  thereunder,  because  of  tbe  acts 
of  respondents,  and  also  tbe  absence  of  rights 
on  tbe  part  of  respondents.  Act  Cong.  May 
14,  18S0,  c.  89,  i  3,  21  Stat  141  [U.  S.  Comp. 
St  1902,  p.  1303)  provides:  "Tbat  any  set- 
tler who  has  settled,  or  who  shall  hereafter 
settle,  on  any  of  tbe  public  lands  of  the  Unit- 
ed States,  whether  surveyed  or  unsurveyed, 
with  tbe  intention  of  claiming  tbe  same  under 
tbe  homestead  laws,  shall  be  allowed  tbe 
same  time  to  file  bis  homestead  application 
and  perfect  his  original  entry  in  the  United 
States  land  office  as  is  now  allowed  to  set- 
tlers under  tbe  pre-emption  laws  to  put  their 
claims  on  record,  and  bis  right  shall  relate 
back  to  the  date  of  settlement,  tbe  same  as 
If  be  settled  under  tbe  pre-emption  laws." 
Under  this  section  any  person  qualified  to 
acquire  lands  under  tbe  federal  homestead 
law  can  lawfully  settle  upon  unsurveyed 
public  lands,  and,  if  such  settlement  is  made 
with  tbe  intention  of  claiming  tbe  lands  un- 
der such  homestead  law,  such  settler  acquires 
a  prior  right  to  file  upon  tbe  same  in  tbe 
local  land  office  when  surveyed.  This  prior 
right  carries  with  it  tbe  right  to  the  posses- 
sion of  the  land  settled  upon,  and  such  a 
settler  will  be  protected  In  bis  right  of  pos- 
session when  unlawfully  disturbed  by  an- 
other. See  Kalyton  v.  Kalyton,  45  Or.  110- 
130,  74  Pac.  491.  78  Pac.  332,  where  this  Is 
declared  to  be  tbe  settled  rule  in  this  state, 
and  where  tbe  authorities  therefor  are  cited. 
Tbe  subject-matter  of  this  suit  is  tbe  right 
to  tbe  possession  of  tbe  land  claimed,  tbe 
legal  title  to  which  is  In  the  government, 
the  a{>j;)eUant'a  only  title  being  Uw  equitable 
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right  to  Its  possession  for  the  purpose  of  ac- 
quiring the  legal  title;  hence,  under  ttie 
doctrine  above  mentioned,  the  court  had 
jurisdiction  of  the  subject-matter.  The  re- 
spondents, however,  claim  that  this  case 
comes  witliin  the  rule  declared  in  Frink  t. 
Thomas,  20  Or.  2C5,  25  Pac.  717,  12  L.  R.  A. 
239,  which  holds  that,  where  a  controversy 
between  claimants  to  public  lands  is  pending 
before  the  Land  Department  of  the  United 
States,  a  court  of  equity  will  not  undertake 
to  inquire  into  the  question  as  to  who  has 
the  better  right  to  the  lands  under  the  pro- 
visions of  the  land  laws  of  the  government 
prior  to  the  final  determination  of  the  cause' 
in  the  Land  Department.  It  does  not  appear 
from  the  record  in  this  case  that  such  con- 
troversy is  pending  before  the  Land  Depart- 
ment On  the  contrary,  the  land  appears  to 
be  unsurveyed,  and  the  I^and  Department 
has  never  yet  acquired  any  jurisdiction 
thereof  as  between  these  litigants;  there- 
fore the  rule  invoked  does  not  apply  to  the 
case  at  bar. 

2.  Does  the  complaint  state  facta  sufficient 
to  constitute  a  cause  of  suit?  The  respond- 
ents contend  that  the  allegation  in  the  com- 
plaint regarding  the  conviction  and  confine- 
ment of  the  appellant  in  the  penitentiary 
negatives  whatever  rights  he  may  have  as 
shown  by  the  other  allegations  In  the  com- 
plaint, and  that  such  conviction  and  confine- 
ment, are,  as  a  matter  of  law,  an  abandon- 
ment of  his  rights  to  the  lands  in  controversy; 
and  in  support  of  their  contention  that  the 
voluntary  commission  of  a  crime,  followed 
by  conviction  and  confinement  In  the  peniten- 
tiary, is  in  effect  an  abandonment,  cite  the 
case  of  Gore  v.  Brew,  12  Land  Dec.  Dep.  Int 
239.  This  case,  however,  differs  greatly  from 
the  one  at  bar.  Brew  filed  a  homestead 
entry,  but  never  established  any  residence 
thereon,  and  within  the  time  for  so  doing 
was  convicted  and  sentenced  to  the  peni- 
tentiary for  a  period  of  six  years.  Some 
two  years  afterward  Gore  instituted  a  con- 
test on  the  ground  of  abandonment,  and  the 
Land  Department  held  that.  Brew  never  hav- 
ing established  a  residence  on  the  land,  his 
residence  after  bis  sentence  is  presumed  in 
contemplation  of  the  law  to  have  remained 
where  it  was  at  the  time  of  his  arrest  and 
conviction.  In  the  decision  of  this  case  the 
Assistant  Secretary  stated,  "It  is  not  paral- 
lel with  the  case  of  Anderson  v.  Anderson,  5 
Land  Dec.  Dep.  Int.  6,"  In  which  the  decision 
was  rendered  by  Secretary  Lamar,  who  was 
afterwards  an  associate  justice  of  the  Su- 
preme Court  of  the  United  States,  and  in 
which  he  said:  "While  it  Is  true  that  resi- 
dence under  the  homestead  law  must  be  con- 
tinuous and  personal,  it  is  also  true  that 
residence  once  established  can  be  changed 
only  when  the  act  and  intention  of  the  set- 
tler unite  to  effect  such  a  change."  Ander- 
son had  settled  on  the  tract  In  controversy 
some  10  or  12  years  prior  to  the  contest, 
which  was  in  18S3,  and  bad  continuously 


resided  there  with  his  family  until  February, 
1882,  when  he  was  arrested,  and  afterwards 
convicted  and  committed  to  the  penitentiary 
for  life.  His  claim  was  then  contested  on  tbe 
ground  of  abandonment,  but  tbe  contest  was 
dismissed,  and  tbe  honorable  secretary.  In 
speaking  of  this  matter,  said:  "Anderson 
had  lived  on  tbis  tract  for  many  years,  and 
up  to  the  date  of  bis  arrest  bad  complied 
with  the  requirements  of  the  law  as  to  res- 
idence .and  cultivation.  His  absence  from 
the  land  since  that  date  is  by  judicial  com- 
pulsion, which  would  certainly  be  a  valid  ex- 
cuse for  temporary  absence."  The  distinction 
apparently  made  by  the  land  department  in 
those  cases  arises  from  actual  residence.  If, 
prior  TO  the  establishment  of  actual  residence 
upon  the  land  by  the  settler,  he  Is  prevented 
from  establishing  such  residence  by  his  own 
voluntary  act,  even  though  it  be  tbe  commis- 
sion of  a  crime  which  results  in  bis  enforced 
Incarceration,  an  abandonment  follows. as  a 
matter  of  law;  but,  if  the  settler  has  estab- 
lished an  actual  residence  and  made  improve- 
ments upon  the  land,  then  his  removal  there- 
from and  enforced  absence  by  reason  of  con- 
viction for  crime  will  not  work  an  abandon- 
ment. Tbe  reason  for  tbis  latter  rule  is 
doubtless  twofold:  First,  that  residence 
and  abandonment  are  each  determined  in 
part  by  intention,  and  it  cannot  be  said  that 
the  enforced  absence  of  a  settler  by  com- 
pulsion of  tbe  law  from  bis  established  resi- 
dence carries  with  It  the  Intention  to  establish 
a  home  in  the  place  of  his  confinement  or  tbe 
intention  to  abandon  that  from  which  he 
has  been  unwillingly  removed.  Secondly,  that 
abandonment  is  something  more  than  the 
relinquishment  of  possession.  It  must  be 
the  voluntary  relinquishment  of  possession 
united  with  an  intention  to  abandon.  1  Oya 
6;  Dodge  t.  Harden,  7  Or.  457-460;  Hind- 
man  V.  Elzor,  21  Or.  112-119,  27  Pac.  13.  We 
therefore  hold  that  the  mere  allegation  In  the 
complaint  of  the  conviction  and  confinement 
of  the  appellant  in  the  penitentiary  Is  not  as  a 
matter  of  law  an  abandonment  of  bis  rights 
to  the  lands  In  controversy. 

Tbe  decree  of  the  lower  court  will  therefore 
be  reversed,  and  the  cause  remanded  for  such 
further  proceedings,  not  inconsistent  with 
this  opinion,  as  may  be  proper. 


STATE  ▼.  TAYLOR. 


(47  Or.  4E6) 


(Supreme  Court  of  Oregon.    Jan.  2,  1906.    On 
Rehearing,  Jan.  30,  1906.) 

Arson— Attempt  to   CoMMnv-OvBBT   Acts — 
Evidence. 

Defendant,  desiring  to  born  prosecutor's 
bam,  solicited  two  others  to  assist,  and  en- 
gaged them  to  bom  tbe  barn  for  $100,  and 
showed  them  how  to  start  a  slow  fire  with  a 
pair  of  overalls,  saying  that  he  had  tested  it. 
That  night  defendant  met  his  accomplices  by 
arrangement,  furnished  one  of  them  a  horse 
to  ride  to  the  barn,  produced  a  pair  of  overalls, 
and,  after  again  instructing  them  how  to  set 
tbe  fire,  tied  the  overalls  to  the  saddle  of  the 
horse,  paid   the  money,  and  started  them   to- 
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ward  the  bam;  bnt  tbey,  on  nearing  the 
barn,  became  frightened  and  fled.  Held,  that 
the  famishing  of  the  overalls  and  horse  and 
the  payment  of  the  money  constitnted  overt 
acta  on  the  part  of  the  defendant,  justifying 
bis  conviction  of  an  attempt  to  commit  the 
crime,  under  B.  &  C.  Comp.  |  2159. 

Appeal  from  Circuit  Court,  UmatlUa 
County ;  W.  R.  Ellis,  Judge. 

Moses  Taylor  was  conTicted  of  an  attempt 
to  commit  arson,  and  be  appeals.    Affirmed, 

J.  H.  Raley  and  W.  C.  Peterson,  for  appel- 
lant A.  M.  Crav^ford,  Atty.  Gen.,  and  Q.  W. 
Phelps,  Dist  Atty.,  for  the  State. 

BEAN,  C.  J.  Section  2159,  B.  &  C.  Comp., 
reads:  "If  any  person  attempts  to  commit 
any  crime,  and  In  sucb  attempt  does  any  act 
towards  the  commission  of  such  crime,  but 
falls  or  Is  prevented  or  Intercepted  in  the 
perpetration  thereof,  such  person,  when  no 
other  provision  is  made  by  law  for  the  pun- 
ishment of  such  attempt,  upon  conviction 
thereof  shall  be  punished,"  etc.  Under  the 
provisions  of  this  section  the  defendant,  Tay- 
lor, was  Indicted  and  convicted  of  an  attempt 
to  commit  the  crime  of  arson.  The  proof 
was  that  be  entertained  an  enmity  against 
John  Bannister,  one  of  bis  neighbors,  be- 
cause of  some  testimony  Bannister  had  given 
In  a  divorce  suit  Apparently  for  reivenge, 
he  desired  to  bum  and  destroy  Bannister's 
bam  and  wheat  He  solicited  one  McGratb 
to  do  the  burning,  who,  in  turn,  asked  one 
Palmer  to  assist  in  the  commission  of  the 
crime.  Palmer  informed  bis  employer,  a 
friend  of  Bannister's,  of  the  proposed  plan, 
and  was  advised  to  allow  tbe  matter  to  pro- 
ceed, and  that  arrangements  would  be  made 
to  apprehend  the  parties.  After  some  pre- 
liminary negotiations  Taylor,  McOrath,  and 
Palmer  met  in  tbe  back  room  of  a  saloon  in 
Athena  on  July  30,  1904,  and  Taylor  there  en- 
gaged McGrath  and  Palmer  to  burn  Ban- 
nister's bam  and  wheat,  agreeing  to  pay 
them  $100  for  so  doing,  and  at  the  same  time 
showed  them  how  to  start  a  slow  burning 
fire  with  a  pair  of  overalls,  saying  he  had 
tested  It.  After  tbe  conference  at  the  saloon 
the  parties  separated,  agreeing  to  meet  that 
nlgbt  about  12  o'clock  at  Taylor's  place,  from 
which  McGratb  and  Palmer  were  to  start 
to  Bannister's  for  tbe  purpose  of  consum- 
mating the  crime.  Palmer  advised  Ban- 
nister's friends  of  what  was  about  to  take 
place,  and  tbey  made  arrangements  to  He  In 
wait  and  Intercept  the  parties.  At  the  ap- 
pointed time  Palmer  went  to  Taylor's  place 
and  there  met  Taylor  and  McGrath,  who 
were  waiting  for  him.  Taylor  had  his  own 
horse  saddled  and  ready  for  McGratb  to  ride. 
He  produced  a  pair  of  overalls,  and  after 
again  showing  McGratb  and  Palmer  how  to 
use  them  In  starting  a  fire  tied  them  on  tbe 
saddle  of  bis  horse  and  paid  McGrath  $100 
in  money.  McGratb  and  Palmer  then  started 
towards  Bannister's  with  the  purpose,  so 
Taylor  qjupposed  and  believed,  of  setting  the 
Are.  with  a  parting  expression  from  him  of 
"Good    luck    go    with    you."    Taylor    "laid 


awake  two  bonrs  to  see  the  fire,"  but  as 
McGratb  and  Palmer  were  going  towards 
Bannister's  they  noticed  fresh  tracks  In  the 
road,  and  when  they  approached  within  20 
feet  of  the  barn  observed  two  or  three  bug- 
gies in  the  barnyard,  which  frightened  Mc- 
Gratb, who  was  afraid  to  go  on  with  the 
enterprise  for  fear  they  were  being  watched, 
and  so  it  was  abandoned.  McGrath  and  Pal- 
mer were  both  witnesses  for  the  prosecu- 
tion. Palmer  testified  that  he  never  had  any 
Intention  of  committing  tbe  crime,  and  Mc- 
Gratb said  that  be  did  not  intend  to  set  tbe 
fire,  but  that  the  arrangement  was  that  it 
should  be  started  by  Palmer.  Upon  these 
facts  tbe  question  for  decision  Is  whether  the 
defendant  was  legally  convicted  of  an  at- 
tempt to  commit  tbe  crime  of  arson. 

Tbe  question  as  to  what  constitutes  an  at- 
tempt to  commit  a  crime  is  often  intricate 
and  dlflicult  to  determine,  and  no  general  rule 
has  or  can  be  laid  down  which  can  be  ap- 
plied as  a  test  in  all  cases.  Each  case  must 
be  determined  upon  its  own  facts,  in  the 
light  of  certain  principles  which  appear  to 
be  well  settled.  An  attempt  Is  defined  as 
an  "Intent  to  do  a  particular  criminal  thing, 
with  an  act  toward  It  falling  short  of  tbe 
thing  Intended."  1  Blsbop,  New  Crlm.  Law, 
8  728.  Or,  according  to  Wharton:  "An  at- 
tempt is  an  intended  apparent  unfinished 
crime."  1  Wharton.  Crlm.  Law  (9th  Ed.) 
i  173.  Another  author  says:  "An  attempt 
to  commit  a  crime  Is  an  act  done  in  part  ex- 
ecution of  a  criminal  design,  amounting  to 
more  than  mere  pre[>aration,  but  falling  short 
of  actual  consummation,  and  possessing, 
except  for  failure  to  consummate,  all  the 
elements  of  the  substantive  crime."  3  Am. 
&  Eng.  Enc.  Law  (3d  Ed.)  250.  An  Indict- 
able attempt,  therefore,  consists  of  two  Im- 
portant elements :  First,  an  Intent  to  com- 
mit the  crime ;  and,  second,  a  direct  lueCtec- 
tual  act  done  towards  Its  commission.  To 
constitute  an  attempt,  there  must  be  some- 
thing more  than  a  mere  intention  to  commit 
tbe  offense,  and  preparation  for  Its  com- 
mission Is  not  sufficient  Some  overt  act 
must  be  done  toward  Its  commission,  but 
which  falls  short  of  the  completed  crime.  It 
need  not  be  the  last  proximate  act  before  th^ 
consummation  of  tbe  offense,  but  it  must  be 
some  act  directed  toward  the  commission  of 
tbe  offense  after  the  preparations  are  made. 
It  Is  often  difficult  to  determine  the  differ- 
ence between  preparation  for  the  commission 
of  a  crime  and  an  act  towards  Its  commis- 
sion. There  is  a  class  of  acts  which  may  be 
done  In  pursuance  of  an  Intention  to  com- 
mit a  crime,  but  not,  in  legal  sense,  a  part  of 
It,  and  do  not  constitute  an  Indictable  at- 
tempt; such  as  tbe  purchase  of  a  gun  with 
the  design  of  committing  murder,  or  the  pro- 
curing of  poison  with  the  same  Intent. 
These  and  like  acts  are  considered  In  the 
nature  of  mere  preliminary  preparation,  and 
not  as  acts  toward  the  consummation  of 
the  crime.  It  Is  upon  this  principle  that 
most  of  the  cases  cited  by  the  defendant  rest, 
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althougb  Bome  of  them  seem  to  hare  carried 
Che  doctrine  to  the  utmost  limit  Patrick 
V.  People,  132  IlL  529,  24  N.  B.  619;  Mc- 
Dade  t.  People,  29  Mich,  50;  People  ▼. 
Youngs,  122  Mich.  292,  81  N.  W.  114,  47  U 
R.  A.  108 ;  State  v.  Lung,  21  Nev.  209,  28 
Pae.  235,  3T  Am.  St  Rep.  505 ;  Stabler  v. 
Commonwealth,  95  Pa.  318,  40  Am.  Rep. 
653;  Hicks  v.  Commonwealth,  86  Va.  223, 
9  S.  B.  1024.  19  Am.  St  Kep.  891 ;  State  T. 
Bailer,  26  W.  Va.  90.  53  Am.  Rep.  66. 

In  the  case  at  bar  we  have  something  more 
than  mere  Intention  or  preparation,  so  far 
as  the  defendant  is  concerned.  His  part  in 
the  transaction  was  fully  consummated  when 
he  employed  McQrath  and  Palmer  to  commit 
the  ofTense,  gave  them  the  materials  with 
which  to  do  it  showed  them  how  to  start 
a  slow  burning  fire,  paid  them  a  compensa* 
tion  for  their  services,  furnished  a  horse  for 
one  of  them  to  ride,  and  started  tbem  on 
their  way.  He  had  thus  done  all  that  he 
was  expected  to  do.  and  his  felonious  design 
and  action  was  then  Just  as  complete  as  if 
the  crime  had  been  consummated,  and  the 
punishment  of  such  an  oCTender  is  Just  as  eo- 
sentlal  to  the  safety  of  society.  The  failure 
to  commit  the  crime  was  not  due  to  any  act 
of  his.  but  to  the  insufficiency  of  the  agencies 
employed  for  carrying  out  his  criminal  de- 
sign. One  may  commit  a  crime  by  his  own 
band  or  that  of  another,  employed,  aided,  or 
encouraged  by  him.  If  he  endeavors  or  at- 
.  tempts  to  commit  it  himself,  and  is  inter- 
rupted or  frustrated,  he  would  clearly  be 
guilty  of  an  indictable  attempt  and,  if  he 
uses  another  person  to  accomplish  the  same 
purpose,  and  the  other  falls  to  carry  oat 
his  design,  whether  purposely  or  otherwise, 
the  result  la  the  same.  State  v.  Bowers  (S. 
a)  14  S.  E.  488,  15  L.  R.  A  199,  28  Am.  St 
Rep.  847.  The  statute  under  which  the  de- 
fendant was  Indicted  was  probably  taken 
from  that  of  the  state  of  New  York.  It  had 
received  a  Judicial  construction  in  that  state 
long  before  it  was  enacted  here.  In  People 
▼.  Bush,  4  Hill.  133,  decided  In  1843,  the  de- 
fendant was  indicted  for  an  attempt  to  com- 
mit the  crime  of  arson.  The  proof  was  that 
he  requested  one  Kinney  to  set  fire  to  a  barn, 
gave  him  a  match  for  that  purpose,  and 
promised  to  reward  him.  The  court  held 
the  conviction  legal,  although  the  defendant 
never  intended  to  be  present  at  the  commis- 
sion of  the  offense  and  Kinney  never  intend- 
ed to  commit  it;  Mr.  Justice  Cowen  saying: 
"The  act  imputed  to  Bush  was  no  doubt  an 
attempt  to  commit  an  offense.  It  is  admitted 
that  he  endeavored  to  make  himself  an  ac- 
cessory before  the  fact ;  and  to  become  an  ac- 
cessory is,  In  itself,  an  offense.  A  mere 
solicitation  to  commit  a  felony  is  an  offense, 
whether  it  be  actually  committed  or  not 
This  was  held  In  the  King  v.  HIgglns,  2 
Bast,  5.  In  the  case  before  us  there  was 
more.  The  solicitation  was  followed  by  fur- 
nlshlnc   ttw   Instrument   of   mlscbleCi    The 


question  of  principal  and  accessory  does  not 
arise,  as  It  would  have  done  provided  the 
crime  had  actually  been  committed.  Had  It 
been  committed,  (be  attempt  would  have  been 
merged  in  an  actual  felony — a  crime  of  an- 
other species.  There  would  have  been  a 
principal  arson  by  Kinney  and  an  accessorial 
offense  by  Bush.  The  attempt  of  the  latter 
was  to  have  both  crimes  committed,  and,  the 
question  of  principal  and  accessory  not  be- 
ing In  the  case,  I  see  nothing  against  con- 
sidering the  matter  in  the  light  of  the  ordi- 
nary rule  that  what  a  man  does  by  another 
he  does  by  himself;  in  other  words,  the  course 
taken  to  commit  the  arson  by  the  hand  of 
Kinney  was  the  same  thing,  in  legal  effect 
as  if  Bush  had  intended  to  set  the  fire  per- 
sonally, and  had  taken  steps  preparatory  to 
that  end." 

The  same  principle  was  again  applied  in 
McDermott  v.  People,  5  Parker,  Cr.  B.  102. 
In  that  case  the  defendant  solicited  another 
to  c{>mmlt  the  crime  of  arson,  offering  In 
consideration  thereof  to  deed  and  assign  over 
to  him  certain  property,  and  said  he  had 
camphene  and  other  combustibles  in  his  room. 
The  court  held  the  defendant  properly  con- 
victed of  an  attempt  to  commit  arson,  say- 
ing :  "The  two  important  and  essential  facta 
to  be  established  to  convict  a  person  of  an 
offense  are,  first  an  Intent  to. commit  the  of- 
fense ;  and,  second,  some  overt  act  consequent 
upon  that  intent  towards  its  commission. 
So  long  as  the  act  rests  In  bare  intention, 
it  is  not  punishable.  'Cogltatlonis  poenam 
nemo  patitur.'  It  Is  only  when  the  thought 
manifests  Itself  by  an  outward  act  in  or 
toward  the  commission  of  an  offense  that 
the  law  Intervenes  to  punish.  As  we  cannot 
look  into  the  mind  and  see  the  intent  it 
must,  of  necessity,  be  inferred  from  the  na- 
ture of  the  act  done,  and,  if  that  be  unlawful, 
a  wicked  intent  will  be  presumed.  These  are 
fundamental  legal  principles.  Now,  applied 
to  the  facts  of  this  case,  what  do  we  find? 
We  find  that  the  defendant  intended  to  com- 
mit the  crime  of  arson.  Indeed,  he  bad  com- 
mitted the  offense  'already  in  his  heart' 
What  were  the  overt  acts  toward  the  com- 
mission? He  had  prepared  camphene  and 
other  combustibles,  and  had  them  in  his 
room,  and  then  he  went  a  step  further  and 
solicited  'McDonnell  to  use  those  combustibles 
to  burn  the  building,  promising  him.  If  he 
would  do  so,  to  'give  him  the  deeds  of  the 
place,  and  assign  to  him  his  right  in  the 
same.'  We  have,  then,  the  fixed  design  of 
the  defendant  to  bum  this  barn,  and  overt 
acts  toward  the  commission  of 'the  offense, 
and  a  failure  in  the  perpetration  of  it  The 
offense,  then,  is  fully  made  out  for  the  In- 
tent to  do  the  wrongful  act  coupled  with  the 
overt  acts  toward  Its  commission,  constituted 
the  attempt  spoken  of  by  the  statute." 
These  cases  and  the  doctrine  upon  which 
they  are  grounded  have  been  recently  reaf- 
firmed In  People  t.  Gardner,  141  M.  Z.  U8^ 
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«8  N.  B.  1003,  28  L.  R.  A.  688.  43  Am.  St 
Rep.  741,  and  People  ▼.  SulUvan,  173  N.  X. 
122,  65  N.  K.  968,  63  li.  B.  A.  363,  83  Am. 
8t  Rep.  682. 

Missouri  liaa  a  Bltnllar  statute.  In  State 
▼.  Hayee,  78  Mo.  807,  the  defendant  solicited 
one  McMaban  to  set  fire  to  a  building,  fuiv 
nished  htm  a  can  of  oil  for  tbe  purpose,  and 
gave  bim  Instructions  for  the  burning.  Tbe 
court  beld  that  he  was  properly  convicted  of 
an  attempt  although  McMahan  was  acting 
under  tbe  advice  of  the  police,  and  did  not 
tilniself  Intend  to  commit  arson.  Tbe  court 
said:  "Tbe  evil  Intent  which  imparts  to 
tbe  act  its  criminality  must  exist  In  tbe  mind 
of  tbe  procurer.  And  bow  tbe  fact  that  the 
party  solicited  does  not  acquiesce  or  share 
In  tbe  wicked  intent,  exonerates  tbe  solicitor, 
baffles  reason." 

Tbe  state  of  Georgia  has  a  statute  like- 
wise talceo  from  New  York.  In  GrIfBn  t. 
State,  2Q  Ga.  493.  tbe  New  Tork  cases  are 
approved.  Tbe  defendant  Intended  to  com- 
mit  tbe  crime  of  larceny  by  abstracting  goods 
from  a  storehouse  tbrough  tbe  ((^ency  of  one 
Jones.  He  took  an  tmi)resslon  of  tbe  key  to 
tbe  Moor  of  tbe  building,  and  made  a  key  for 
tbe  ptirpose  of  opening  it,  wliicb  be  sent  in 
a  box  of  fruit  to  Jones,  who  feigningly  agreed 
to  become  a  participant  in  the  accomplish- 
ment of  tbe  contemplated  crime.  It  was  beld 
that  tbe  defendant  was  guilty  of  an  attempt 
to  commit  tbe  crime,  and  that  Jones'  Intent 
bad  nothing  to  do  with  bis  offense. 

Tbe  statute  of  Massacbasetta  provides  that 
"Whoever  attempts  to  commit  an  offense  pro- 
biblted  by  law  and  in  such  attempt  does  any 
act  toward  tbe  commission  of  sucb  offense" 
shall  be  punished  as  therein  provided.  In 
Commonwealth  v.  Peaslee,  177  Mass.  267,  59 
N.  B.  55,  tbe  evidence  was  that  tbe  defendant 
bad  arranged  combustibles  In  a  building  in 
aucb  a  way  that  they  were  ready  to  be 
lighted,  and,  if  lighted,  would  have  set  flre 
to  tbe  building  and  contents.  Tbe  plan,  how- 
ever, required  a  candle  which  was  standing 
on  a  ebelf  about  six  feet  away  from  the  com- 
bustibles to  be  placed  on  a  piece  of  wood  in 
a  pan  of  turpentine  and  lighted.  Tbe  defend- 
ant offered  to  pay  a  young  man  In  bis  em- 
ployment if  be  would  go  to  tbe  building, 
seemingly  some  miles  from  tbe  place  of  tbe 
dialogue,  and  carry  out  the  plan.  This  was 
refused.  Later  the  defendant  and  tbe  young 
man  drove  toward  tbe  building,  but,  when 
wltbln  about  a  quarter  of  a  mile  of  the  place, 
defendant  said  be  uad  changed  his  mind 
and  drove  away.  This  was  tbe  only  act  be 
>ever  did  toward  accomplishing  what  be  bad 
In  contemplation,  and  yet  tbe  court  beld  that 
it  was  sufUclent  to  convict  bim  of  an  attempt 
to  bum  the  building  and  its  contents  with  la- 
tent to  injure  tbe  insurers  of  the  same. 

We  conclude,  therefore,  that  tbe  convic- 
tion of  tbe  defendant  was  right,  and  tbe 
.  Judgment  will  be  affirmed. 

BAILBZ,  i^  took  no  part  In  this  decision. 


On  Rehearing. 

BEAN,  O.  J.  The  doctrine  of  State  ▼. 
Hull,  33  Or.  56,  54  Pac.  159,  72  Am.  St  Rep. 
(i94,  and  similar  cases,  has  no  application  to 
tbefactsoftblscase.  That  was  an  indictment 
for  larceny.  The  representative  of  the  owner 
of  the  property  alleged  to  have  been  stolen 
solicited  tbe  defendants  to  commit  tbe  of- 
fense. Tbe  property  was  taken  by  them  by 
tbe  express  direction  of  tbe  owner  and  with 
his  assent  There  was,  therefore,  no  trespass 
In  the  taking  and  no  crime  committed.  Here, 
however,  the  defendant  Taylor,  planned  the 
alleged  arson  and  solicited  McGrath  and 
Palmer  to  assist  him  in  ita  commission. 
Palmer  informed  bis  employer  of  the  pro- 
posed plan  and  was  advised  to  Join  Taylor 
and  McOrath  in  appearance.  This  did  not 
excuse  Taylor  for  what  be  did  personally. 
1  Bishop,  Crim.  Law  (5tb  Ed.)  ^  2C2. 

The  petition  is  denied. 


(9  Arix.  S73) 

WALLAPAI    MINING   A   DEVELOPMENT 

CO.  r.  TERRITORY  ex  rel.  DENNIS, 

Coimty    Treasurer. 

(Snpreme  Court  of  Arlsona.    Jan.  9,  1906.) 

1.  Taxation— Cebtiftino  Absessuent  Roix. 

The  requirement  of  Rev.  8t  1001,  par. 
3864,  that  the  assessor  shall  attach  his  certifi- 
cate to  the  assessment  roll,  is  directory,  and 
omission  thereof,  in  tbe  absence  of  actual  injuir 
therefrom  to  tbe  person  taxed,  does  not  invali- 
date the  tax,  but  is  an  irregularity  cured  by 
Laws  1903,  p.  138,  No.  92,  {  103. 

[Ed.  Note. — For  cases  in  point  see  voL  45, 
Cent  Dig.  Taxation,  {  741.] 

2.  Sauk  —  Evidenck  —  PaEsmipnoH  —  Pkb- 
rOBUAROX  OF  Ddties  bt  Officebs. 

In  an  action  for  delinquent  taxes.  In  the 
absence  of  evidence  to  the  contrary.  It  .will  be 
presumed  that  tbe  officers  Intrusted  with  tbe 
duties  of  returning  and  certifying  tbe  delinquent 
lists  and  equalizing  tbe  assessment  duly  per- 
formed them. 

[Eid.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  {  105;  vol.  45,  Cent  Dig. 
Taxation,  ^  1215.] 

8.  Statutes— CoNSTiTTrrioNAi,  Law— Spkoial 
Legislation— Pbacticb  in  Tax  Cases. 
Laws  1903,  p.  148,  No.  02,  even  if  not  per^ 
mitting  any  redemption  from  tax  sales,  as  ia 
allowed  in  sales  on  execution  on  judgments  In 
other  judicial  proceedings,  does  not  contraveae 
tbe  organic  law  of  the  territory  (Rev.  St.  1901, 

{>.  85,  f  63)  prohibiting  the  passage  of  any 
ocal  or  special  law  regulating  the  practice  ia 
courts  of  justice. 

4.    CONBTITUTIONAI.    LAW  —  DlTX     PBOCEBB    OT 

Law— Retrospective  Leoiblation. 

Laws  1003,  p.  14S,  No.  92,  which  simply 
provides  a  remedy  and  procedure  for  collection 
of  taxes  due,  even  if  retrospective,  being  such 
only  in  validating  proceedings  which  might 
have  been  authorized  in  advance,  does  not  de- 
prive any  one  of  property  without  due  process 
of  law. 

Appeal  from  District  Court  Mohave  Coun- 
ty;   before  Justice  Sloan. 

Action  by  the  territory,  on  the  relation 
of  Foster  S.  Dennis,  treasurer  and  ex  officio 
tax  collector,  against  tbe  Wallapal  Mining 
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&   Development   Company.    Judgment    tot- 
plaintiff.    Defendant  appeals.    Affirmed. 

Lynn  Helm,  Frank  Cox,  and  W.  O.  Blake- 
ley,  for  appellant  Hugh  L.  Dickson  and 
Reese  M.  Ling,  for  appellee. 

KENT,  O.  J.  This  action  was  brought 
by  the  territory  of  Arizona,  upon  relation 
of  Foster  S.  Dennis,  treasurer  and  ex  officio 
tax  collector  of  the  territory  of  Arizona, 
ngninst  the  appellant,  for  the  recovery  of 
certain  taxes  alleged  to  have  been  assessed 
on  appellant's  property  in  the  county  of  Mo- 
have, territory  of  Arizona,  for  the  years 
1902  and  1903,  and  alleged  to  be  delinquent, 
pursuant  to  the  authority  given  by  act  of 
the  Legislature  No.  92,  entitled,  "An  act  to 
amend  chapter  VII  of  title  LXII  of  the  Re- 
vised Statutes  of  Arizona,  1901,"  entitled 
"Collection  of  Delinquent  Taxes,"  adopted 
March  19,  1903  (Laws  1903,  p.  148).  The 
court  below,  upon  the  issues  raised  by  the 
pleadings  and  the  evidence  adduced  at  the  trial 
on  the  part  of  the  plaintiff,  no  evidence  being 
Introduced  by  the  defendant,  found  for  the 
plaintiff  and  entered  Judgment  against  the 
defendant  for  the  amount  of  the  taxes  found 
to  be  due  as  alleged  in  the  complaint  From 
this  judgment,  and  an  order  denying  a  mo- 
tion for  a  new  trial,  the  defendant  has  ap- 
pealed to  this  court 

The  errors  assigned  by  the  appellant  raise, 
first,  the  question  whether  the  trial  court 
was  right  In  admitting  In  evidence,  over 
objection,  certain  documents  offered  by  the 
plaintiff,  to  wit,  the  assessment  rolls  of  the 
county  of  Mohave  for  the  years  1902  and 
1903,  respectively.  The  objections  to  the 
assessment  rolls  were  that  they  do  not  con- 
tain the  certificate  of  the  assessor  as  required 
by  the  statute,  and  that,  though  produced 
as  records  of  the  county,  they  were  not 
signed,  certified  to,  or  authenticated  by  the 
assessor.  The  section  of  the  statute  relied 
upon  is  as  follows:  "On  or  before  the  third 
Monday  In  June  of  each  year  the  assessor 
shall  complete  his  tax  list  or  assessment 
roll,  and  shall  attach  his  certificate  thereto, 
and  deliver  it  and  the  map  book,  and  ail 
of  the  original  lists  of  property  given  to 
him  to  the  clerk  of  the  board  of  supervisors, 
and  which  shall  be  filed  in  the  office  of  said 
clerk,  and  as  soon  as  he  receives  said  assess- 
ment roll  the  clerk  of  the  board  of  super- 
visors shall  give  notice  of  the  fact,  speci- 
fying therein  the  time  of  the  meeting  of 
the  board  of  equalization  by  publication  in 
some  newspaper,  if  there  be  one  published 
In  the  county,  and  If  none,  then  In  such  man- 
ner as  the  board  of  supervisors  shall  direct; 
and  he  shall  keep  the  roil  open  In  his  office 
for  public  Inspection."  Rev.  St  Ariz.  1901, 
par.  3864.  It  Is  contended  by  the  appellant 
that  in  the  absence  from  the  assessment 
rolls  of  the  assessor's  certificate  and  of  any 
verification  or  authentication  of  the  same 


by  him,  there  Is  no  propa  proof  that  the 
assessor  ever  made  any  assessment  for  the 
years  In  question,  and  that  hence  the  record 
fails  to  show  any  proof  of  a  valid  assess- 
ment which  assessment  is  a  prior  requisite 
to  the  enforcement  and  collection  of  a  tax 
levy.  It  Is  contended  by  the  appellee  that 
the  tax  bills  for  these  years,  which  were 
introduced  by  the  plaintiff  without  objection, 
are  by  the  statute  made  prima  facie  evi- 
dence that  the  amount  claimed  was  just 
and  correct,  and  further  that  the  omission 
of  the  certificate  from,  or  proper  authen- 
tication of,  the  assessment  r^tls,  the  same 
being  In  the  proper  custody  and  being  pro- 
duced as  a  part  of  the  official  records,  was 
a  mere  irregularity,  Insufficient  to  Invalidate 
the  proceedings,  and  that  such  omission  is 
covered  and  cured  by  the  statute. 

The  statute  referred  to,  and  under  which 
this  action  was  brought,  was  adopted  Marcu 
19,  1903.  (Laws  1903,  p.  148,  No.  92).  It 
contains  the  following  provisions,  among 
others: 

"Sec.  87.*  All  actions  commenced  xmd&r 
the  provisions  of  this  chapter,  shall  be  prose- 
cuted In  the  name  of  the  territory  of  Arizona 
at  the  relation  and  to  the  use  of  the  tax  col- 
lector, and  against  the  owners  of  the  prop- 
erty; and  all  lands  owned  by  the  same  per- 
sons may  be  Included  in  one  petition  and  iu 
one  count  thereof,  for  the  taxes  for  all  such 
years  as  taxes,  may  be  due  thereon,  and 
the  said  petition  shall  show  the  different 
years  for  which  taxes  are  due,  as  well  as 
the  several  kinds  or  taxes  or  funds  to  which 
they  are  due,  with  the  respective  amounts 
due  to  each  fund,  all  of  which  shall  be  set 
forth  in  a  tax  bill  of  said  back  taxes,  duly 
authenticated  by  certificate  of  the  tax  col- 
lector and  ffied  with  the  petition,  and  said 
tax  bill  or  bills,  so  certified  shall  be  prima 
facie  evidence  that  the  amount  claimed  In 
said  suit  is  just  and  correct  and  ail  notices 
and  process  in  suit  under  this  chapter  shall 
be  sued  out  and  served  in  the  same  manner 
as  in  civil  actions  in  district  courts,  and  in 
case  of  suit  against  non-residents,  unknown 
parties,  or  other  owners  on  whom  service 
can  not  be  had  by  ordinary  summons,  the 
proceedings  shall  be  the  same  as  now  pro- 
vided by  law  In  civil  actions  affecting  real 
or  personal  property.  In  all  suits  under 
this  chapter,  the  general  laws  of  this  terri- 
tory as  to  practice  and  proceedings  in  civil 
cases  shall  apply,  so  far  as  applicable  and  not 
contrary  to  this  chapter." 

"Sec.  105.  No  irregularity  In  the  assess- 
ment roll,  or  omission  from  the  same,  or 
mere  irregularity  of  any  kind  in  any  of  the 
proceedings,  shall  Invalidate  any  such  pro- 
ceeding, or  the  title  conveyed  by  the  tax 
deed,  nor  shall  any  failure  of  any  officer 
or  officers  to  perform  the  duties  assigned 
him  or  them  on  the  day  or  within  the  time 
specified,  work  any  invalidation  of  any  such 
proceedings,  or  of  such  deed,  and  no  over- 
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charge  as  to  a  part  of  the  taxes  or  costs, 
and  payment  of  such  taxes  or  costs,  sball 
iDTalidate  a  sale  for  taxes,  except  as  to  a 
part  of  tbe  real  estate  sold  to  the  proportion 
of  the  whole  thereof  as  such  part  of  the 
taxes  and  costs  Is  to  the  whole  amount  for 
which  land  was  sold.  Acts  of  officers  de 
facto  shall  he  valid  as  if  they  were  officers 
de  Jure,  and  if  a  deed  would  be  valid,  as 
to  the  sale  for  any  one  tax  it  shall  not  be 
impaired  by  any  irregularity,  error  in  the 
proceedings  or  sale  for  any  other  tax  or 
taxes." 

This  statute  is  similar  in  its  terms  and  Its 
purpose  to  acts  passed  in  many  of  tbe  states 
to  provide  for  a  collection  of  taxes  levied, 
and  to  correct  the  errors  and  omissions  of 
assessors  and  other  officials  intrusted  with 
the  making  of  the  assessment  and  tbe  levy- 
ing of  the  tax.  The  purpose  of  the  curative 
portion  of  the  act  is  to  prevent  a  person  from 
escaping  the  payment  of  taxes  due  from 
him  by  reason  of  acts  or  omissions  on  the 
part  of  the  taxing  officials,  where  such  acts 
or  omissions  are  mere  irregularities,  and 
are  of  such  a  nature  that  the  Legislature 
might  by  prior  statute  have  dispensed  with 
them.  Such  a  law  is  within  the  legislative 
discretion,  and  is  a  valid  exercise  of  Its 
powers.  Williams  v.  Supervisors,  122  U.  S. 
154,  7  Sup.  Ct  1214,  30  L.  Ed.  1088;  Atl. 
&  Pac.  Ry.  Co.  v.  Yavapai  (Ariz.)  21  Pac. 
768.  In  nearly  all  of  the  states  where  such 
acts  have  been  passed,  the  courts  have  held 
that  the  failure  of  the  officer  to  properly 
authenticate  the  record  was  not  necessarily 
fotal,  but,  unless  some  one  was  injured  by 
tbe  default,  neglect,  or  error  on  tbe  part 
of  such  officer,  such  defect  would  be  treated 
as  an  Irregularity  merely,  and  would  not 
render  the  levy  void,  and  thus  defeat  the 
tax.  And  even  before  tbe  passage  of  such 
curative  acts,  the  courts  of  some  of  the 
states  have  held  that  an  assessment,  although 
not  made  In  all  respects  as  contemplated  by 
law,  If  not  inequitable,  will  supjwrt  a  levy 
otherwise  legal.  So  under  such  statutes  it 
has  been  repeatedly  held  that  the  failure 
of  the  assessor  to  attach  his  oath  or  certifi- 
cate and  return  tbe  same  with  the  assessment 
roll,  or  to  sign  tbe  assessment  roll,  is  an 
irregularity,  merely,  which  does  not  affect 
the  validity  of  the  tax.  Stanley  v.  Super- 
visors, 121  U.  8.  535,  7  Sup.  Ct  1234,  30 
L.  Ed.  1000;  Twinting  v.  Finlay,  55  Neb.  152, 
75  N.  W.  548;  Spiech  v.  Tlemey,  56  Neb. 
514,  76  N.  W.  1090;  Townsen  v,  Wil- 
son, 9  Pa.  270;  Eldridge  v.  Kuehl,  27 
Iowa,  160.  And  generally  the  requirements 
of  tbe  statute  as  to  authentication  are  beld 
to  be  directory  only,  and  not  mandator}- ; 
and  a  noncompliance  with  such  requirements 
Is  held  not  sufficient  fo  invalidate  the  assess- 
ment, unless  the  taxpayer  is  in  fact  prej- 
udlc^ed  by  tbe  omission.  Equalization  Board 
V.  Lando^mers,  31  Ark.  51(5,  11  S.  W.  822; 
I>uggan  V.  McCullough,  27  Colo.  43,  59  Pac. 


743;  Shoup  v.  Central  Branch  Union  Pacific 
R.  R.  Co.,  24  Kan.  547;  Chesnut  v.  Elliott, 
61  Miss.  569 ;  Carman  v.  Harris,  61  Neb.  635, 
85  N.  W.  848 ;  State  v.  Western  Union  Teleg. 
Co.,  4  Nev.  338;  State  t.  Metz,  81  N.  J.  Law, 
305;  Warwick  Water  Company  v.  Carr  (R. 
I.)  52  Atl.  1030.  We  think  that  the  require- 
ment of  the  statute  that  the  assessor  should 
attach  bis  certificate  to  the  assessment  roll 
is  directory,  and  that,  in  the  absence  of 
actual  Injury  thereby  to  the  person  taxed, 
the  omission  of  the  assessor  to  comply  with 
such  requirement  of  the  law  does  not  In- 
validate the  tax,  but  that  such  omission  Is 
an  irregularity,  merely,  such  as  is  covered 
and  cured  by  the  provisions  of  section  105, 
of  the  act  of  1903  (Acts  1903,  p.  158,  No. 
92);  and  that  Irrespective,  therefore,  of  the 
force,  and  effect  of  the  tax  bills  under  the 
statute,  the  court  below  was  right  in  re- 
ceiving tbe  assessment  rolls  in  evidence,  and 
in  finding  for  the  plalntlfF. 

It  is  also  claimed  by  the  appellant  that: 

(1)  The  assessment  rolls  show  that  the  tax 
collector  did  not  comply  with  the  require- 
ments of  the  law  in  relation  to  certain  en- 
tries upon  the  duplicate  assessment  rolls, 
and  as  to  the  filing  of  the  statement  required 
to  be  filed  in  the  office  of  the  treasurer ;  and 

(2)  it  is  further  claimed  that  there  is  no  evi- 
dence that  the  delinquent  lists  were  prop- 
erly returned  and  certified,  or  that  the  as- 
sessment was  ever  equalized  by  tbe  board 
of  supervisors,  or  that  tbe  law  was  complied 
with  in  other  respects.  As  to  the  first  of 
these  objections,  we  have  not  the  assessment 
rolls  before  us,  and  the  record  as  preserved 
does  not  enable  us  to  determine  whether  the 
contention  in  that  respect  la  well  founded, 
or  not  We  cannot  therefore  pass  upon  the 
objection  made  to  them.  As  to  the  second 
objection,  in  the  absence  of  evidence  to  the 
contrary,  tbe  legal  presumption  attaches  that 
the  officers  intrusted  with  those  duties  duly 
performed  them. 

Tbe  remaining  question  presented  by  the 
appellant  is  as  to  tbe  validity  of  tbe  act  of 
1903.  The  objections  urged  to  this  act, 
as  set  forth  In  the  brief,  are  that  it  Is 
void,  In  (a)  that  tbe  act  contravenes  section 
63  of  the  organic  law  of  Arizona  (page  85, 
Rev.  St  Ariz.  1901),  prohibiting  the  passage 
by  the  Iiegislature  of  any  local  or  special 
law  regulating  the  practice  in  courts  of 
justice ;  (b)  that  said  law  is  retrospective  and 
deprives  the  defendant  of  its  property  with- 
out due  process  of  law,  in  violation  of  the 
provisions  of  tbe  fourteenth  amendment  of 
tbe  Constitution  of  the  United  States;  and 
(c)  that  said  law  is  void  for  uncertainty. 

(a)  If  we  understand  tbe  contention  of  the 
api)ellant  under  this  head,  it  is  that  the  act 
does  not  permit  any  redemption  therefrom, 
as  In  sales  upon  execution  Issued  on  Judg- 
ments In  other  judicial  proceedings,  and  that 
therefore  it  Is  in  contravention  of  the  so- 
called  "Harrison  Act"    As  we  have  seen,  the 
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act  provides  that  the  general  laws  of  tbe 
territory  as  to  practice  and  procedure  shall 
apply  so  far  as  not  inconsistent.  The  act 
further  provides  that  execution  shall  issue 
upon  the  Judgment  against  the  real  estate 
named  in  the  Judgment,  and  directing  the 
sheriff  to  sell  the  property  to  pay  the  Judg- 
ment, "the  same  as  the  sheriff  might  do 
under  ordinary  execution."  A  sale  under 
such  execution  would  be  governed  by  the 
general  statute,  and  would  follow  the  same. 
But  if  the  right  of  redemption  were  ex- 
pressly withheld  by  the  Legislature,  it  would 
not  render  the  law  obnoxious  to  the  provi- 
sion of  tbe  Harrison  act  referred  to.  Hughes 
T.  Lazard,  5  Ariz.  4,  43  Pac.  422. 

(b)  Conceding  that  the  act  is  retrospective. 
It  does  not  deprive  any  person  of  property 
without  due  process  of  law.  It  simply,  pro- 
vides a  remedy  and  procedure  for  the  col- 
lection of  a  debt  already  due.  The  power 
to  tax  property  lies  solely  In  the  Legisla- 
ture, The  Legislature  has  full  authority  to 
make  needful  regulations  to  enforce  the  col- 
lection of  the  tax.  If  the  Legislature  has  the 
power  and  authority  to  make  certain  re- 
strictions. It  has  likewise  tbe  authority  to 
remove  them.  If  It  has  authority  to  pass 
laws.  It  may  repeal  or  modify  them.  The 
Legislature  can  burden  officers  with  direc- 
tions and  restrictions  as  to  their  duties. 
It  can  remove  those  restrictions  or  modify 
or  change  them.  And  having  this  right  or 
authority,  it  is  well  settled  that  the  power 
exists  to  validate  retrospectively  any  pro- 
ceeding It  might  have  authorized  in  advance. 
Judge  Cooley,  in  bis  work  on  Taxation  (page 
617  [3d  Ed.]),  uses  this  language:  "The 
general  rule  has  often'  been  declared  that 
the  Legislature  may  validate  retrospectively 
the  proceedings  which  they  might  have  au- 
thorized in  advance.  Therefore,  if  any  direc- 
tions of  the  statute  fail  of  observance  which 
are  not  so  far  of  the  essence  of  tbe  thing 
to  be  done  that  they  must  be  provided  for  in 
any  statute  on  the  subject,  the  Legislature 
may  retrospectively  cure  the  defect."  The 
fact  that  the  law  may  operate  retrospectively 
does  not  necessarily,  nor  In  this  case.  Invali- 
date it ;  but  it  falls  within  tbe  general  well- 
recognized  rules  with  respect  to  such  legls- 
laUon.  Ensign  v.  Barse,  107  N.  Y.  329,  14 
N.  B.  400,  15  N.  E.  401. 

(c)  To  sustain  the  claim  that  the  act  Is 
void  for  uncertainty,  counsel  point  out  some 
provisions,  which,  if  differently  stated  in  the 
act,  might,  perhaps,  have  rendered  the  same 
clearer;  but  we  find  nothing  in  the  defects 
suggested  which  would  warrant  us  in  hold- 
ing the  act  void  for  uncertainty. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  tbe  lower  court  is  aflirmed. 

DOAN  and  CAMPBELL,  JJ.,  concur. 
NAVE,  J.,  not  having  beard  the  argument, 
took  no  part  in  the  determination  of  this 
case. 


(9  Ariz.  MS) 

CALIFORNIA  DEVELOPMENT  CO.  v.  YD- 

MA  VALLEY  UNION  LAND  & 

WATER  CO. 

(Supreme  Court  of  Arizona.    Jan.  9,  190C.) 

1.  Appeal— Tbial  bt  Coubt— Admission  of 
Evidence— Presumption. 

Where  a  case  is  tried  by  the  court.  It  will 
be  presumed  that  inoompeteot  answers  of  wit- 
nesses were  disregarded  by  it,  the  record  not 
showing  that  any  of  its  findings  were  based 
thereon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  Si  4042,  4185.J 

2.  Same  — Findings  of  Fact— Conflictino 
Evidence. 

Findings  of  fact  on  conflicting  evidence  are 
conclusive  on  appeal. 

[Ed.  Note. — For  cases  In  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  3983-30S9.] 

3.  PRINCIPAL  AND   Agent  —  Limitation   on 
Apparent  Powers  of  Agent. 

The  instruction  to  an  agent  of  a  corpora- 
tion empowered  to  lease  a  dredge  for  it  not  to 
receive  it,  unless  it  was  insured,  is  a  limitation 
on  his  apparent  power,  not  binding  on  one  from 
whom  be  leases,  not  having  been  disclosed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  §  877.] 

4.  Same— Declarations  Impobtino  Want  of 
Power. 

Declarations  of  an  agent  of  a  corporation 
empowered  to  lease  a  dredge  for  it,  made  to 
one  of  whom  he  leases  a  dredge  without  having 
|t  insured,  that  be  would  not  accept  it  unless 
it  was  insured,  does  not  import  want  of  author- 
ity to  lease  it  unless  it  was  insured. 

5.  Damages— Evidence— Value  op  Machin- 

ERT. 

In  fixing  the  value  of  a  dredging  machine. 
In  an  action  for  its  destruction,  recourse  may 
be  had  to  its  cost,  utility,  and  use,  and  the 
opinions  of  qualified  witnesses ;  it  not  having  a 
fixed  market  value. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent  Dig.  Damages,  §}  206,  279.] 

• 

Appeal  from  District  Court,  Yuma  County; 
before  Justice  Edward  Kent 

Action  by  Yuma  Valley  Union  Land  &  Wa- 
ter Company  against  tbe  California  Develop- 
ment Company.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Edwin  A.  Meserve  and  Paul  H.  McPher- 
rin,  for  appellant  Thomas  Armstrong,  Jr., 
and  F.  L.  Ingraham,  for  appellee. 

STvOAN,  J.  The  Yuma  Valley  Union  Land 
&  Water  Company,  a  corporation,  hereinaf- 
ter called  the  "Union  Company,"  brought  suit 
In  tbe  district  court  of  Yuma  county  against 
the  California  Development  Company,  a 
corporation,  hereinafter  called  the  ."Develop- 
ment Company,"  to  recover  upon  a  contract 
for  the  lease  of  a  certain  dipper  dredge  own- 
ed by  the  Union  Company,  by  the  terms  of 
which  contract  the  Development  Company 
agreed  to  make  certain  repairs  on  tbe  dredge, 
use  It  in  the  construction  of  its  canal  tn  Cali- 
fornia, and  return  It  on  or  before  a  specified 
date  to  tbe  Union  Company  at  Yuma.  The 
complaint  alleged  that  the  dredge  was  not 
returned  according  to  the  terms  of  the  con- 
tract, -and  prayed  £or  damages  in  tlie  sum 
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of  $25,000  for  Its  nonreturn.  The  Develop- 
ment Company,  in  Its  answer,  denied  under 
oath  tbe  execution  of  tbe  contract  sued  upon, 
snd  alleged  that  tbe  party  signing  its  name 
to  the  said  contract  was  without  power  or 
authority  so  to  do;  denied  that  it  ever  rent- 
ed, received,  or  had  in  its  possession  the  said 
dredge;  and  denied  that  it  lost  tbe  same  or 
caused  its  loss  as  alleged  by  the  plaintiff.  It 
further  put  in  issue  the  value  of  the  dredge 
as  alleged  by  the  plaintiff.  Tbe  case  was 
tried  by  the  court  without  a  Jury.  Judgment 
was  rendered  in  favor  of  the  plaintiff,  and 
against  tbe  defendant,  in  tbe  sum  of  $7,097.85, 
tbe  value  of  tbe  dredge  as  found  by  tbe  court, 
and  tbe  costs.  From  this  Judgment  the 
Development  Company  has  appealed. 

The  appellant,  by  its  first  assignment  of 
error,  challenges  the  correctness  of  numerous 
rultngs  of  the  court  in  overruling  objections 
made  by  appellant  to  various  questions  put 
by  appellee  to  certain  witnesses,  and  in 
denying  motions  to  strilce  from  tbe  record 
numerous  answers  made  to  questlqns  put  to 
these  witnesses  by  appellee.  Tbe  assign- 
ment is  subject  to  tbe  objection  that  it  does 
not  conform  to  tbe  rules  and  practice  of  this 
court,  in  that  it  embodies  in  one  assignment 
many  disconnected  rulings.  Disregarding 
this  defect,  however,  and  treating  tbe  as- 
signment as  though  properly  made,  a  con- 
sideration of  tbe  rulings  complained  of  does 
not  disclose  reversible  error.  Each  of  them 
pertains  tbe  testimony  admitted  into  tbe 
record.  As  tbe  case  was  tried  to  the  court, 
unless  it  should  affirmatively  appear  other- 
wise. It  will  be  presumed  that  such  of  the 
answers  of  the  witnesses  as  may  have  been 
incompetent  were  disregarded  by  the  court 
The  record  does  not  show  that  any  of  the 
court's  findings  were  based  upon  testimony 
which  should  not  have  been  admitted.  U.  S. 
T.  Marks,  5  Ariz.  405,  52  Pac  773. 

Tbe  second  assignment  of  error  made  by 
the  appellant  Is  based  upon  tbe  insufficiency 
of  the  evidence  to  sustain  tbe  findings  of  tbe 
court  that  the  plaintiff  was  entitled  to  re- 
cover for  the  value  of  tbe  dredge,  and  that 
the  latter  was  worth  the  sum  of  $7,097.83. 
The  liability  of  the  Development  Company 
binged  upon  two  questions  of  fact:  The  first 
was  whether  or  not  the  agent  of  tbe  De- 
velopment Company  who  signed  the  name 
of  the  company  to  the  contract  bad  authority 
from  the  company  to  execute  it  on  its  be- 
half. Second.  Whether  there  was  a  delivery 
of  the  dredge  under  the  contract  by  the  Union 
Company  to  tbe  Development  Company. 

Upon  the  trial  it  was  shown  that  the  De- 
velopment Company,  which  is  a  California 
corporation,  was  represented  at  Yuma,  at  the 
time  tbe  contract  sued  upon  is  alleged  to  have 
been  executed,  by  one  George  Sexsmlth,  as  its 
agent  In  tbe  matter  of  leasing  tbe  dredge 
Sexsmlth  was  acting  under  instructions  from 
one  C.  R.  Rockwood,  who  was  then  tbe  vice 
president  and  general  superintendent  of  tbe 


Development  Company.  These  Instructions 
were  communicated  by  Rockwood  to  Sex- 
smith  by  telephone  from  Los  Angeles.  These 
Instructions  authorized  Sexsmlth  to  contract 
in  behalf  of  the  Development  Company 
with  the  Union  Company  for  a  lease  of 
the  dredge.  He  was  instructed,  how- 
ever, by  Rockwood  not  to  receive  the 
dredge  unless  the  Union  Company  should 
have  Insurance  placed  upon  it  Upon  the 
question  whether  or  not  Sexsmlth  commu- 
nicated this  part  of  his  instructions  to  the 
officers  of  the  Union  Company  the  evidence  Is 
conflicting.  It  was  admitted  by  the  latter 
that  Sexsmlth,  at  tbe  time  the  contract  of 
leasing  was  signed,  stated  that  be  would  not 
accept  the  dredge  unless  it  was  insured. 
Tbe  written  contract  contains  no  reference 
to  Insurance,  and  tbe  dredge  was  not,  in  fact, 
insured.  The  evidence  is  also  conflicting 
upon  the  question  of  tbe  acceptance  of  the 
dredge  by  Sexsmitb  in  behalf  of  tbe  Develop- 
ment Company.  We  must  therefore  take  tbe 
findings  of  tbe  court  as  conclusive  upon  both 
of  these  controverted  questions  of  fact,  and 
assume  that  the  agent's  instruction  as  to 
insurance  was  not  communicated  to  tbe  of- 
ficers of  tbe  Union  Company,  and  that  there 
was  an  acceptance  by  tbe  agent  of  the  dredge 
nnder  tbe  written  contract 

One  question  of  law  is  presented  by  these 
facts.  Was  the  undisclosed  limitation  upon 
Sexsmith's  authority  binding  upon  the  Union 
Company,  so  that  the  contract  signed  by  him 
did  not  become  tbe  contract  of  tbe  Develop- 
ment Company?  An  agent  of  a  corporation, 
whether  general  or  special,  who  acts  within 
the  apparent  scope  of  his  authority,  may  bind 
his  principal  unless  notice  be  given  to  third 
l)er8on8  dealing  with  tbe  corporation  through 
blm  that  tbe  agent  Is  transcending  his  au- 
thority in  some  substantial  particular.  Pow- 
er to  lease  tbe  dredge  was  conferred  upon 
Sexsmlth.  His  instruction  received  -from 
Rockwood  not  to  take  the  dredge  until  it  was 
Insured  was  a  limitation  upon  his  power, 
binding  upon  Jhe  Union  Company,  If  com- 
municated to  its  officers;  but  this  restriction 
was  not  such  an  one  as  can  be  said  from  the 
nature  of  the  transaction  to  be  apparent,  and 
not  one  which  should  have  been  inferred.  His 
act,  therefore,  In  signing  the  contract,  be- 
came the  act  of  tbe  Development  Company, 
as  did  also  bis  act  of  taking  possession  of 
the  dredge.  His  declaration  that  he  would 
not  take  possession  of  the  dredge  unless  It 
were  insured  can  hardly  be  said  to  import 
want  of  authority  to  lease  the  dredge  unless 
it  was  first  Insured  by  the  Union  Company. 
In  such  transactions,  especially  when  one  of 
the  parties  is  a  foreign  corporation  and  rep- 
resented by  an  agent,  it  should  be  assumed 
that  some  latitude  is  given  such  agent  in 
making  a  contract,  for  otherwise  it  would  be 
Impracticable  for  such  business  to  be  trans- 
acted with  dispatcb.  If  every  detail  of  a  bar- 
gain or  contract  be  required,  before  becom- 
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Ins  binding  npon  the  principal,  to  be  tlrst 
submitted  by  the  agent  and  approved  by  tbe 
former.  It  might  reasonably  and  properly 
have  been  Inferred  by  the  officers  of  tbe 
Union  Company  from  the  statement  of  Sez- 
smltb  that  the  requirement  as  to  Insurance 
was  tbe  subject  of  waiver  by  him,  and  not  a 
limitation  upon  his  authority. 

The  testimony  Is  also  sufficient  to  sustain 
tbe  finding  as  to  the  value  of  the  dredge.  Tbe 
dredge  was  wreclied  and  destroyed^  during 
February.  1903.  A  witness  for  the  apiiellee 
testified  that  he  inspected  the  dredge  In  Janu- 
ary, 1903.  and  that.  In  bis  opinion.  It  was 
worth  when  new  $7,500,  and  that  It  had  not 
depreciated  In  value  more  than  from  $200  to 
1400.  Another  witness  stated  that  tbe  cost 
of  the  dredge  was  $7,497.85.  It  Is  apparent 
that  the  court  arrived  at  Its  estimate  of  the 
value  of  the  dredge  by  deducting  the  maxi- 
mum amount  of  depreciation,  as  estimated 
by  tbe  former  witness,  from  Its  cost  as  stat- 
ed by  tbe  latter  witness.  A  machine  of  this 
character  can  bnrdly  be  said  to  have  a  fixed 
market  value,  and,  as  to  such  property,  tbe 
rule  is.  In  fixing  Its  value,  that  recourse  may 
be°  bad  to  Its  cost,  utility,  and  use,  and  also 
to  tbe  opinions  of  witnesses  who  may  pos- 
sess such  Information  as  may  give  their 
opinions  weight  2  Sutherland  on  Damages, 
p.  37a 

The  evidence  Is  sufficient  to  sustain  the 
findings,  and  no  error  appears  in  the  con- 
clusions of  law  drawn  by  the  trial  court 
therefrom,  or  In  the  judgment  rendered 
thereon. 

The  Judgment  Is  therefore  affirmed.         , 

DOAN  and  CAMPBEIX.  J.I.,  concur. 
NAVE.  J.,  took  no  part  in  the  decision  of  this 
cause. 


at  Wyo.  318) 

STATE  ex  rel.  WYOMING  AGRICULTURAL 

COLLEGE  et  al.  v.  IRVINE. 
(Supreme  Court  of  Wyoming.    Jan.  31,  1906.) 

1.  Pleading — Demubbeb. 

Wliile  a  demurrer  admits  the  truth  of  tbe 
material  alireationa  of  fact  in  the  pleading  de- 
murred to,  it  does  not  admit  arguments,  legal 
conclusions,  or  Inferences  uot  supported  by 
facts  and  cirrumstaooea  therein  set  forth,  nor 
tbe  construction  of  statutes  or  farts  that  are 
immaterial  or  against  common  knowledge. 

I  Ed.  Note. — For  cases  in  point,  see  vol.  S9, 
Cent.  Dig.  Pleading,  {{  625-534.] 

2.  Public  Lands— College  and  Universitt 
Lands  —  Public  Statutes  —  Grants  to 
States. 

Act  Cong.  July  2,  1802,  c.  130,  12  Stat. 
503,  and  Act  Cong.  Aug.  30,  1890.  c.  841,  26 
Stat.  417  lU.  S.  Comp.  St.  1901,  p.  3214] 
granting  certain  public  lands  or  land  scrip  to 
the  several  states,  provides  that  the  proceeds 
lliereof  shull  be  invested  to  constitute  a  per- 
petual fund  for  tbe  endowment  of  one  college, 
where  the  leading  object  shall  be  Instruction 
in  mechanic  arts  and  agriculture,  and  ap- 
propriating money  arising  from  the  sales  of  the 
public  lunds  to  Ihe  states  for  the  bencnt  of  such 
scliools  i-OMstitiited  n  einnt  to  the  several  states, 
and  not  to  Uie  colleges  oompeieot  to  receiv« 


tbe  same  In  tbe  states  to  be  received  through 
tbe  state  as  a  mere  conduit, 

[Ed.  Note. — For  cases  in  poin^  see  voL  10, 
Cent.  Dig.  Colleges  and  Universities,  i  14;  voL 
41,  Cent  Dig.  Public  Lands,  {  13a] 

8.  Same— Selection   or  Bbneficiabt— Dutt 

OP  State. 

Tbe  endowment  of  land  and  money  con- 
ferred by  Act  Cong.  July  2,  18U2,  c  130.  12 
Stat.  503,  and  Act  Cong.  Aug.  30,  1890,  c.  841, 
20  Stat  417  [U.  S.  Comp.  St  1901,  p.  3214]. 
for  the  benefit  of  colleges  in  tbe  several  slates 
for  the  dissemination  of  learning  and  agri- 
culture and  mechanic  arts,  being  grants  to 
the  states  for  the  benefit  of  a  coliege  or  colleges 
situated  therein,  and  the  state  being  required 
to  accept  the  grant  by  the  legislative  act,  it 
was  tbe  duty  of  the  state  Legislature  to  select 
the  beneficiary  entitled  to  receive  and  expend 
tbe  funds. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10, 
Cent  Dig.  Colleges  and  Universities,  {  14;  vol. 
41,  Cent  Dig.  Public  Lands,  §  138.] 

4.  Colleges  and  Universities— Bndowukmt 
—Statutes— Construction. 

I^ws  1»)0-91,  p.  321,  c  74  (Rev.  St  1809. 
I  499),  by  which  the  state  accepted  tbe  college 
and  university  endowment  granted  by  Act  Cong. 
July  2,  1802,  c.  130,  12  Stat  5tl3,  and  Act 
Cong.  Aug.  30.   1890,  c.  841,  20  Si«t  417  lU. 

5.  Comp.  St  1901,  p.  3214).  provided  that  the 
University  of  Wyoming  having  been  designated 
by  the  Secretary  of  the  Interior  as  a  proper 
institution  to  receive  and  expend  the  endow- 
ment, until  such  time  as  there  might  be  an 
agricultural  college  established  in  the  state 
separate  and  apart  from  tbe  University  of 
Wyoming,  assent  was  given  to  tbe  terms  and 
conditions  of  tbe  acts  of  Congress,  etc.  Held, 
that  such  act  was  not  self-executing  in  the 
sense  that,  on  the  subsequent  establishment  of 
a  separate  agricultural  college,  such  college 
should  become  the  beneficiary  of  the  grants 
without    subsequent   legislation   so   providing. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  Colleges  and  Universities,  tS  2,  14.] 

5.  Constitutional   Law  —  Odlioation   or 
Contracts— Colleges— CnARTEHS. 

The  Wyoming  Agricultural  College,  created 
and  incoriwrnted  by  Act  Jan.  10,  ISOl  (Acts 
]8!)0-91,  p.  373,  c.  02)  making  the  same  subject 
to  state  vi.Hication,  was  a  public  corporation 
wliose  charter  did  not  constitute  a  charter  which 
the  state  was  proliibited  from  impairing  by  a 
sulisequent  act  repealing  the  statute  under 
which  it  was  organized. 

I  Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  Colleges  and  Universities,  {$  1,  2; 
vol.  10,  Cent  Dig.  Constitutional  Law,  {{  325- 
329.] 

6.  Same— Statutes— Repeal. 

Where  a  state  passed  an  act  Incorporating 
an  agricultural  college  which  was  a  public 
corporation,  tlie  fact  that  property  was  there- 
after given,  devised,  or  bequeathed  to  it,  or  In 
trust  for  its  benefit,  did  not  preclude  the  state 
from  subsequently  repealing  tbe  act  under  which 
it  was  incorporated. 

fEd.  Note. — For  cases  in  point  see  voL  10, 
Cent.  Dig.  Colleges  and  Universities,  i  1 ;  vol. 
10,  C^nt  Dig.  Constitutional  Law,  {{  325-329.] 

7.  Same— States— Legislative  Powers. 

Tbe  Legislature  is  vested  with  all  legisla- 
tive powers  of  the  state,  and  has  power  to  do 
anything  within  the  domain  of  legislation  which 
is  not  repugnant  to  tbe  state  or  federal  Con- 
stitutions. 

&  Colleges    and    Universities  — Corfoba- 
rioNS— .Statutes—  Repeal. 

Act  Feb.  7,  1905  (Laws  1903,  p.  a  c  10) 
purporting  to  repeal  Act.  Jan.  10,  1891  (Acts 
1800-^91,  p.  373.  i  92).  and  all  laws  establUhing 
the  Wyoming  Agricultural  College,  which  was 
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established  by  legislation  alone,  though  located 
bj  a  vote  of  the  people,  was  not  in  contraven- 
tion of  Const,  art.  7,  i  23,  providing  that  the 
Legislature  shall  not  locate  any  other  public 
institutions  except  under  general  laws  and  by 
vote  of  the  people,  in  that  the  repeal  of  the  act 
constituted  an  attempt  to  abolish  an  institution 
created  by  the  people,  by  their  vote  in  locating 
it. 

Sfandamns  by  the  state,  on  the  relation 
of  tbe  Wyoming  Agricultural  Coll«ge  and 
others,  against  William  C.  Irvine,  as  Treas- 
urer of  the  state  of  Wyoming.  Heard  on  de- 
murrer to  the  petition  and  writ.  Demurrer 
sustained.    Writ  denied. 

Cbatterton,  Preston  &  Coolldge,  and  S.  T. 
Com,  for  plaintiff.  William  E.  Mullen,  Atty. 
Gen.,  J.  W.  Lacey,  N.  E.  Corthell,  C.  W.  Bur- 
dlck.  and  T.  F.  Burke,  for  defendant 

POTTER,  C.  J.  This  is  a  proceeding  In 
mandamus  commenced  In  this  court  in  tbe 
name  of  the  state,  on  tbe  relation  of  tbe 
Wyoming  Agricultural  College,  and  Matt 
Borland  and  others,  as  trustees  of  said  col- 
lege, against  William  C.  Irvine,  as  State 
Treasurer.  The  object  of  the  suit  is  to  re- 
quire the  State  Treasurer  to  pay  to  the  treas- 
urer of  said  college,  located  at  Lander,  Wyo., 
certain  funds,  alleged  to  be  In  tbe  hands  of  said 
State  Treasurer  and  to  liave  been  received  for 
thebenefltofsaldcollegfe  An  alternative  writ 
of  mandamus  was  issued  in  accordance  with 
the  prayer  of  tbe  petition,  and  tbe  cause  has 
been  heard  upon  a  demurrer  filed  on  behalf 
of  the  respondent  The  demurrer  states 
three  grounds,  viz.:  (1)  That  the  petition 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  in  favor  of  the  plaintiff 
against  tbe  defendant;  (2)  that  the  Wyo- 
ming Agricultural  College  is  without  legal 
capacity  to  sue;  (3)  that  the  other  relators, 
as  trustees  of  tbe  Wyoming  Agricultural 
College,  are  wlthont  legal  capacity  to  sue. 
The  Constitution  declares  that  the  Supreme 
Court  shall  have  original  Jurisdiction  In  quo 
warranto  and  mandamus  as  to  all  state 
officers.  Article  5,  {  3.  By  statute,  manda- 
mus Is  defined  as  a  writ  issued  In  tbe  name 
of  the  state  to  an  Inferior  tribunal — a  cor- 
poration, board,  or  person  commanding  the 
performance  of  an  act  which  tbe  law  special- 
ly enjoins  as  a  duty  resulting  from  an  office, 
♦rust,  or  station.    Rev.  St  1899,  §  4194. 

The  petition  sets  out  the  following  acts 
of  Congress :  First  The  act  of  July  2,  1862, 
granting  certain  lands  or  land  scrip  to  the 
several  states,  and  providing  that  the  pro- 
ceeds thereof  shall  be  Invested  to  constitute 
a  perpetual  fund,  and  the  Interest  inviolably 
appropriated  by  each  state  taking  or  claim- 
ing the  benefit  of  the  act  "to  the  endowment 
support  and  maintenance  of  at  least  one 
college  where  the  leading  object  shall  be 
without  excluding  other  scientific  and  clas- 
sical studies,  and  Including  military  tactics, 
to  teach  such  branches  of  learning  as  are 
related  to  tkgricvlture  and  tbe  mechanic  arts, 
ia  such  manner  as  the  Legislatures  of  the 


states  may  respectively  prescribe,  in  order 
to  promote  the  liberal  and  practical  educa- 
tion of  tbe  Industrial  classes  in  the  several 
pursuits  and  professions  In  life."    Act  July 

2,  1862,  c.  130,  12  Stat  SOS-SOS;"  Act  March 

3,  1883,  c.  102,  22  Stat  484  [U.  S.  Comp.  St 
1901,  p.  3212];  2  Fed.  St  Ann.  pp.  850  853. 
Second.  The  act  of  August  30,  1890,  provid- 
ing that  there  shall  be  appropriated,  out  of 
any  money  arising  from  the  sales  of  public 
lands,  to  each  state  and  territory  "for  the 
more  complete  endowment  and  maintenance 
of  colleges  for  the  benefit  of  agriculture  and 
tbe  mechanic  arts"  then  established  or  which 
might  be  thereafter  established,  "In  accord- 
ance with  an  act  of  Congress  approved  July 
second,  eighteen  hundred  and  sixty-two,  the 
smn  of  fifteen  thousand  dollars  for  the  year 
ending  June  thirtieth,  eighteen  hundred  and 
ninety,  and  an  annual  Increase  of  the  amount 
of  such  appropriation  thereafter  for  ten 
years  by  an  additional  sum  of  one  thousand 
dollars  over  the  preceding  year,  and  the 
annual  amount  to  be  paid  thereafter  to  each 
state  and  territory  shall  be  twenty-five  thou- 
sand dollars  to  be  applied  only  to  Instruction 
In  agriculture,  the  mechanic  arts,  tbe  English 
language  and  the  various  branches  of  mathe- 
matics, physical,  natural  and  economic  sci- 
ence, with  special  reference  to  their  applica- 
tions In  the  industries  of  life,  and  to  the  fa- 
cilities for  such  instruction."  Act  Aug.  30, 
1890,  c.  841,  26  Stat  417  [U.  S.  Comp.  St 
1901,  p.  3214] ;  2  Fed.  St  Ann.  pp.  854-857. 
Third.  Tbe  act  of  March  2,  1887,  entitled 
"An  act  to  establish  agricultural  experiment 
stations  in  connection  with  the  colleges  estab- 
lished in  the  several  states  under  tbe  pro- 
visions of  an  act  approved  July  second,  eigh- 
teen hundred  and  sixty-two,  and  of  tbe  acts 
supplementary  thereto."  Act  March  2,  1887, 
c.  314,  24  Stat  440  [U.  S.  Comp.  St  1901, 
p.  3218];  1  Fed.  St  Ann.  p.  9.    ' 

The  petition  then  proceeds  to  allege  tbe 
establishment  of  tbe  relator,  tbe  Wyoming 
Agricultural  College,  by  an  act  of  the  state 
Legislature  approved  January  10,  1891  (Acts 
1890-91,  p.  373,  c.  92);  tbe  location  of  the 
college  at  the  town  of  Lander,  Fremont  coun- 
ty, by  a  vote  of  the  people,  to  whom  the 
question  of  location  had  been  submitted,  as 
provided  In  said'  act  at  tbe  general  election 
held  in  1892;  tbe  appointment  soon  there- 
after of  trustees  forsaid college,  by  the  Gover- 
nor, by  and  with  the  advice  and  consent  of  the 
Senate,  as  required  by  said  act;  the  organi- 
zation of  the  board  of  trustees  by  tbe  elec- 
tion of  a  president  secretary,  and  treasurer 
thereof;  tbe  appointment  of  new  trustees 
from  time  to  time  as  required  by  law,  and 
that  such  trustees  duly  appointed  have  quali- 
fied and  are  acting  as  sucb.  Tben  follows 
certain  allegations  In  substance  as  follows: 
That  on  June  17,  1903,  one  Phillip  Wisser, 
a  resident  of  Fremont  county,  in  this  state, 
departed  this  life,  having  by  bis  last  will 
and  testament  devised  and  bequeathed  to 
the  said  Wyoming  Agricultural  College,  lo- 
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cated  at  the  town  of  Lander,  all  bis  prop- 
erty, both  real  and  personal,  after  the  pay- 
ment of  debts,  etc.,  which  property  was,  up- 
on the  settlement  of  the  estate  of  said  de- 
cedent by  the  district  court  In  and  for  Fre- 
mont county,  on  December  17,  1904,  distrib- 
uted, in  accordance  with  said  will,  to  the 
persons  then  constituting  the  board  of  trus- 
tees of  said  college  "in  trust  for  the  Wyo- 
ming Agricultural  College,  which  is  located 
at  Lander  in  the  county  of  Fremont  and 
state  of  Wyoming,  to  be  expended  by  such 
trustees  and  tbelr  successors  In  office  for  the 
benefit  of  the  Wyoming  Agricultural  College 
at  Lander  In  the  county  of  Fremont  and 
state  aforesaid,  according  to  the  terms  of 
said  last  will";  that  said  estate  so  distrib- 
uted consisted  of  $17,341.88  in  money,  and 
certain  real  estate,  described  in  the  petition ; 

-  that,  after  receiving  the  money  coming  to 
them  from  said  estate  as  aforesaid,  the  trus- 
tees of  the  college,  on  January  30,  1905,  ex- 
pended $9,000  thereof  in  the  purchase  of  a 
Bite  for  the  college,  and  an  agricultural  ex- 
periment station,  at  and  within  the  corporate 
limits  of  said  town  of  Lander,  said  site  con- 
sisting of  ICO  acres  of  land;  that  the  site 
was  then  and  there  designated  by  said  trus- 
tees as  the  site  and  location  of  and  for  the 
Wyoming  Agricultural  College  and  experi- 
ment station  in  connection  therewith;  and 
that  "said  trustees  of  the  Wyoming  Agri- 
cultural College  now  bold  the  title  to  all  of 
said  last-named  real  estate  upon  the  trust 
aforesaid  for  the  use  and  benefit  of  the  Wy- 

'omlng  Agricultural  College." 

It  is  alleged  that  after  the  purchase  of  the 
site  aforesaid,  and  on  January  81,  1905,  the 
trustees  of  such  college  duly  convened  at 
Lander  and  adopted  resolutions  providing 
for  opening  said  college,  and  thereby  deter- 
mined that  the  school  year  of  the  college 
should  consist  of  three  terms  of  three  months 
each,  the  first  three  terms  to  commence  re- 
spectively February  1,  May  1,  and  August  1, 
1905;  that,  pursuant  to  such  resolution,  the 
college  was  opened  for  the  enrollment  and 
instruction  of  pupils  on  the  site  aforesaid 
February  1,  1005,  the  board  having  at  Its 
meeting  on  the  preceding  day  appointed  and 
hired  "professors  of  Instruction  In  English, 
history,  civil  government,  mathematics,  agri- 
culture, horticulture  and  irrigation";  and 
that  on  February  2,  1905,  a  president  and 
faculty  for  the  Institution,  and  a  staff  for 
the  experiment  station,  were  appointed  and 
elected.  It  is  further  alleged  that  said  col- 
lege has  never  received  any  appropriations, 
donations,  or  other  support  from  the  Legisla- 
ture, or  froin  any  other  source,  except  from 
the  estate  of  Phillip  Wlsser,  as  aforesaid. 
The  relators  allege  that  said  college  Is  en- 
titled to  receive  the  appropriations  to  the 
state  under  the  acts  of  Congress  aforesaid, 
and  that  it  is  the  only  institution  In  the 
state  so  entitled ;  that  the  same  have  hereto- 
fore been  paid  to  the  tJnIv<erslty  of  Wyoming, 
which  Is  located  at  Laramie,  but  that  said 


University  Is  not  entitled  to  receive  the- 
present  or  future  appropriations  from  that 
source.  The  passage  of  an  act  by  the  Legis- 
lature, approved  February  7,  1905,  is  then 
averred,  which  purports  to  repeal  the  act  of 
January  10,  1891,  and  all  laws  establishing 
the  relator  college;  and  said  repealing  act 
is  alleged  to  be  unconstitutional,  null,  and 
void  for  the  reasons:  (1)  That  it  impairs 
the  obligation  of  a  contract;  and  (2)  that  it 
is  an  attempt  to  abolish  an  institution  creat- 
ed by  the  people  by  tbelr  vote  In  locating  It, 
pursuant  to  the  act  submitting  the  que.stion 
of  such  location  to  them,  and  the  constitu- 
tional requirement  that  all  public  Institu- 
tions, other  than  those  expressly  located  by 
the  Constitution  itfelf,  shall  be  lo"ated  only 
under  general  laws  and  by  vote  of  the  people. 
The  respondent  Is  alleged  to  have  In  bis 
possession  the  sum  of  $25,000,  derived  from 
the  United  States  for  the  year  1005,  under- 
the  act  of  August  30,  1890,  aforesaid,  to 
which  sum  it  Is  alleged  the  relator  college 
Is  "legally,  equitably  and  Justly  entitled"; 
that  it  requires  said  amount  "In  the  main- 
tenance and  support  of  Its  department  of 
Instruction  In  agriculture  and  mechanic  arts" ; 
that  the  State  Treasurer  refuses  to  recognize 
its  right  to  such  fund,  but  asserts  that  the 
sum  belongs  to  the  University  of  Wyoming, 
and  will  pay  the  same  to  said  University, 
unless  otherwise  directed  by  this  court  The 
respondent  is  also  alleged  to  have  in  his  pos-* 
session,  or  loaned  under  bis  direction,  per- 
manent funds  amounting  to  $20,415.34  de- 
rived from  sales  of  land  and  land  scrip  un- 
der said  acts  of  Congress,  which  funds  are 
linown  and  designated  as  the  "Agricultural 
College  Permanent  Fund  of  1903,"  and  the 
"Agricultural  College  Permanent  I^and  Fund"; 
that  the  relator  college  is  legally  entitled  to 
all  Interest  upon  said  funds,  but  the  said 
respondent  denies  the  relator's  right  thereto, 
and  asserts  that  the  same  belongs  to  the 
said  University,  and  will  pay  the  same  to 
said  University,  which  It  is  alleged  will  be 
in  violation  of  the  said  acts  of  Congress  and 
the  rights  of  the  Wyoming  Agricultural  Col- 
lege. The  prayer  of  the  petition  is  that 
a  writ  of  mandamus  issue  commanding  the 
respondent,  as  State  Treasurer,  to  pay  to  the 
treasurer  of  the  relator  college:  (1)  The  said 
sum  of  $25,000,  received  from  the  United 
States  as  the  1905  appropriation  under  the 
act  of  August  30,  1890;  (2)  all  future  appro- 
priations received  by  him  under  said  act; 
(3)  all  installments  of  interest  now  or  here- 
after due  and  payable  on  the  permanent 
funds  aforesaid,  received  and  loaned  under 
the  said  acts  of  Congress  of  18G2  and  1890; 
and  (4)  all  funds,  together  with  interest 
thereon,  now  In  respondent's  possession,  de- 
rived under  the  act  of  Congress  of  1887 
aforesaid.  There  Is,  however,  no  allegation 
that  the  respondent  has  received  or  has  Id 
his  hands  any  funds  under  the  said  act  of 
1887,  or  that  he  has  any  duty  whatever 
to  perform  as  to  those  funds.    The  appro- 
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priatlons  to  the-  state  xmitse  tbat  act  are 
not  therefore  involved  in  tbe  case,  and  will 
Dot  be  epeclally  considered. 

Tbe  demurrer  here  is  understood  bj  coun- 
sel, correctly  we  think,  to  raise  every  ques- 
tion necessary  to  a  determination  of  the 
right  of  tbe  relators  to  the  funds  In  contro- 
versy. As  tbe  petition  Is  in  some  particu- 
lars argumentative,  and  contains  a  statement 
of  soiue  facts  of  at  least  doubtful  material- 
ity, and.  In  addition  to  allegations  of  fact, 
embraces  a  recital  of  certain  acts  of  Con- 
gress and  tbe  state  Legislature,  with  allega- 
tions regarding  tbe  construction  to  be  given 
those  acts,  it  is  proper'  to  allude  to  the 
principle  that,  while  a  demurrer  admits  tbe 
truth  of  tbe  material  allegations  of  fact  in 
the  pleading  demurred  to,  it  does  not  admit 
argwuents,  legal  conclusions,  or  inferences 
not  BU()ported  by  tbe  facts  and  circumstances 
therein  set  forth,  nor  tbe  construction  of 
statutes,  nor  facts  that  are  inimnterial  or 
against  common  knowledge.  Ricketts  t. 
Crewdson.  (Wyo.)  81  Pac.  1;  6  Ency.  PI.  & 
Pr.  307;  13  Ency.  PI.  &.  Pr.  700.  We  are  not 
bound  therefore  by-the  construction  placed  by 
the  petition  upon  the  several  legislative  enact- 
ments Involved,  nor  tbe  conclusions  therein 
alleged  predicated  upon  tbe  facts  and  tbe 
statutes  aforesaid;  but  are  at  liberty,  and 
It  is  our  duty,  to  ascertain  tbe  proper  con- 
struction of  such  laws,  and  their  effect  up- 
on the  claimed  right  of  tbe  relators.  It  Is 
admitted,  of  course,  that  tbe  respondent,  as 
State  Treasurer,  has  in  bis  bands  tbe  various 
funds  as  alleged  in  tbe  petition,  and  tbat  he 
claims  to  bold  them  for  tbe  State  University, 
and  refuses  to  pay  them  to  tbe  relators  or 
their  treasurer.  And  it  is  likewise  admitted 
tbat  such  funds  were  derived  under  the  acts 
of  Oongress  of  1862  and  1800,  respectively. 
We  are  to  Inquire  therefore  wbetber,  upon 
tbe  facts  as  controlled  by  the  law  govern- 
ing the  use  of  the  funds  In  question,  tbe 
relators  have  shown  themselves,  or  the  col- 
lie In  whose  behalf  the  suit  is  brought,  to 
be  entitled  to  tbem,  and  tbe  relief  prayed 
for.  It  should  be  added  tbat  a  demand  for 
tbe  payment  of  the  moneys  to  tbe  treasurer 
of  the  relator  college  is  alleged. 

In  1886  tbe  territorial  Legislature  provid- 
ed for  a  commission  to  procure  a  site  at  or 
near  Laramie  for  a  university  building,  and 
to  erect  sncb  building,,  and  antborlzed  tbe 
issuance  of  tbe  bonds  ot  tbe  territory  to 
obtain  tbe  money  therefor.  By  tbe  same  act 
it  was  provided:  "There  shall  be  establish- 
ed In  this  territory  an  Institution  under  tbe 
name  and  style  of  'The  University  of  Wyo- 
ming.' to  be  k>cated  in  or  near  tbe  city  of 
Laramie.  •  •  »  The  objects  of  such  Uni- 
versity shall  be  to  provide  an  efficient  means 
of  imparting  to  young  men  and  young  women, 
on  equal  terms,  a  liberal  education  and  thor- 
ough knowledge  of  the  different  branches 
of  literature,  tbe  arts  and  sciences,  with 
their  varied  applications."  Rev.  St  1887, 
H  3608^  8699.    The  government  OiC  tbe  loatl' 


tutlon,  through  trustees  to  be  appointed  by 
tbe  Governor,  with  the  advice  and  consent 
of  tbe  Senate,  was  provided  for,  tbe  powers 
of  the  tru.<itee8  deSned,  and  an  annual  tax 
upon  all  taxable  property  of  tbe  territory 
was  required  to  be  levied  to  provide  an  In- 
come for  tbe  University.  Id.,  §}  370O-3716w 
Tbe  Legislature  of  the  territory  tbat  conven- 
ed in  1888  autborl&ed  an  additional  issue  of 
territorial  bonds  to  complete  tbe  university 
building.  Increased  tbe  rate  of  the  annual 
tax  for  its  support,  and  made  an  apt)ropri- 
ation  out  of  the  funds  then  in  tbe  treasury 
for  the  .same  purpose.  Laws  1888.  pp.  62, 
63.  c.  30. 

Tbe  territory  was  admitted  into  tbe  Union 
as  a  state  July  10,  1690,  under  a  Constitution 
which  bad  been  framed  in  September,  1889, 
and  had  been  submitted  to  and  adopted  by 
tbe  people  In  November,  1889.  That  Instro- 
ment  contains  tbe  following  naaterlal  pro- 
visions: "The  Legislature  shall  provide  for 
the  establishment  and  maintenance  of  a  com- 
plete and  uniform  system  of  public  instruc- 
tion, embracing  free  elementary  schools  of 
every  needed  kind  and  grade,  a  University 
with  such  technical  and  professional  de- 
partments as  tbe  public  good  may  require 
and  the  means  of  the  state  allow,  and  audi 
other  Institutions  as  may  be  necegsary." 
Article  7,  i  1.  "The  establishment  of  the 
University  of  Wyoming  is  hereby  confirmed, 
and  said  Institution,  with  its  several  depart- 
ments, is  hereby  declared  to  be  the  Univer- 
sity of  tbe  State  of  Wyoming.  All  lands 
which  have  been  heretofore  granted  or  which 
may  be  granted  hereafter  by  Congress  unto 
the  University  as  such,  or  in  aid  of  tbe  in- 
struction to  be  given  in  any  of  its  depart- 
ments, with  all  other  grants,  donations,  or 
devises  for  said  University,  or  for  any  ot 
Its  departments,  shall  vest  in  said  UnlTersity, 
and  be  exclusively  used  for  the  purposes 
for  which  they  were  granted,  donated  or- de- 
vised. Tbe  said  lands  may  be  leased  on 
terms  approved  by  tbe  land  commissioners, 
but  may  not  be  sold  on  terms  not  approved 
by  Congress."  Article  7.  {  15.  "The  Univer* 
sity  shall  be  equally  open  to  students  of  both 
sexes.  Irrespective  of  race  or  color."  Section 
16.  "The  Legislature  shall  provide  by  law 
for  the  management  of  tbe  University,  its 
lands  and  other  property  by  a  board  of 
trustees,  consisting  of  not  less  than  seven 
members,  to  be  appointed  by  the  Governor 
by  and  with  tbe  advice  and  consent  of  the 
Senate,  and  the  president  of  the  University, 
and  tbe  superintendent  of  public  Instruction, 
as  members  ez-offldo,  as  such  having  the 
right  to  speak,  but  not  to  vote.  The  duties 
and  powers  of  tbe  trustees  Shall  be  pre- 
scribed by  law."  Section  17.  "Tbe  Leglsla* 
ture  shall  have  no  power  to  change  or  to 
locate  the  seat  of  government,  tbe  State 
University,  insane  asylum,  or  state  penlten-- 
tlary,  but  may  after  the  expiration  of  ten 
years  after  the  adoption  of  this  Ooiistltutlon, 
provide  by  law  for  submitting  the  question 
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of  the  permanent  locations  thereof,  respeo- 
tlvely,  to  the  qualified  electors  of  the  state, 
at  some  general  election,  and  until  the  same 
are  respectively  and  permanently  located,  as 
herein  provided,  the  location  of  the  seat  of 
government  and  said  Institutions  shall  be  as 
follows:  •  •  •  The  State  University  shall 
be  located  at  the  city  of  Laramie,  in  the 
county  of  Albany.  •  •  •  The  Legislature 
shall  not  locate  any  other  public  institutions 
except  under  general  laws,  and  by  vote  of  the 
people."    Section  23. 

At  the  first  session  of  the  state  Legislature 
the  law  relating  to  the  objects  of  the  univer- 
jity  was  amended  so  as  to  read  as  follows: 
"The  objects  of  such  University  shall  be  to 
provide  an  efficient  means  of  imparting  to 
young  men  and  young  women,  without  re- 
gard to  color,  on  equal  terms,  a  liberal  edu- 
cation, together  with  a  thorough  Ifnowledge 
of  the  various  branches  connected  with  the 
scientific,  industrial  and  professional  pur- 
suits. To  this  end  it  shall  embrace  colleges 
or  departments  of  letters,  of  science,  and  of 
the  arts,  together  with  such  professional  or 
other  departments  as  In  course  of  time  may 
be  connected  therewith.  The  department 
of  letters  shall  embrace  a  liberal  course  of 
Instruction  in  language,  literature  and  phil- 
osophy, together  with  such  courses  or  parts 
af  courses  in  the  college  or  department  of 
Kience  as  are  deemed  necessary.  The  college 
or  department  of  science  shall  embrace  cours- 
es of  instruction  In  the  mathematical,  phj^slc- 
al  and  natural  sciences,  together  with  such 
courses  In  lungunge,  literature  and  philoso- 
phy as  shall  constitute  a  liberal  education. 
The  college  or  department  of  the  arts  shall 
embrace  courses  of  Instruction  In  the  practi- 
cal and  fine  arts;  especially  In  the  applica- 
tion of  science  to  the  arts  of  mining  and 
metalurgy,  mechanics,  enginoering,  architec- 
ture, agricultureandcommerce,  together  with 
Instruction  in  military  tactics,  and  in  such 
branches  in  the  department  of  letters,  as 
are  necessary  to  a  proper  fitness  of  students 
for  their  chosen  pursuits,  and  as  soon  as 
the  income  of  the  University  will  allow.  In 
such  order  as  the  wants  of  the  public  shall 
seem  to  require,  the  said  courses  In  the 
aclenoes  and  their  practical  applications  shall 
be  expanded  Into  full  and  distinct  schools 
or  dei>artments."  Laws  1800-01,  p.  822,  c.  75, 
I  2 ;   Rev.  St  1809,  U  480,  487. 

As  above  mentioned  the  act  of  Congress 
admitting  Wyoming  Into  the  Union  as  a 
state  was  approved  and  took  effect  .July  10, 
1890.  The  act  of  Congress  of  Augiist  30th 
of  that  year,  which  has  been  referred  to  as 
■et  out  in  the  petition,  provided  that  the 
first  installment  of  |1,'>.000  thereby  appro- 
priated to  each  state  and  territory  should  be- 
come due  July  31st  of  the  same  year.  Upon 
the  admission  of  the  territory  to  statehood, 
the  act  of  July  2,  1802,  became  applicable 
to  Wyoming,  subject  to  Its  assent  and  the 
conditions  Imiiosed  by  that  act  The  first 
state    Lesisiature   couveued    November    12; 


1890.  In  the  message  of  the  Governor  to 
that  body  It  was  said.  In  relating  the  finan- 
cial condition  of  the  new  state,  that  "the 
University  will,  doubtless,  succeed  in  obtain- 
ing $15,000  from  the  United  States  govern- 
ment for  the  present  year  on  account  of 
agricultural  college  appropriation  made  by 
Congress."  Under  the  head  of  official  re- 
ports, the  Governor  stated  that  "the  trustees 
of  the  University,  In  a  very  full  report  note 
the  progress  of  that  Institution.  •  •  • 
A  desire  Is  expressed  for  the  United  States 
appropriation,  payable  annually,  for  agricul- 
turnl  and  mechanical  college,  and  It  Is  con- 
fidently claimed  that  the  University  can  pro- 
vide the  necessary  Instruction  to  earn  and 
entitle  It  to  the  full  amount  of  appropria- 
tions granted  by  the  United  States."  The 
message  further  called  special  attention  to 
the  act  of  Congress  of  August  30,  ISOO,  and 
Informed  the  Legislature  that  the  Governor 
had  applied,  on  the  part  of  Wyoming,  for 
the  Installment  then  due,  to  be  paid  Into  the 
state  treasury  for  the  use  of  the  University ; 
that  It  would  be  necessary  for  the  Legislature 
to  assent  to  the  provisions- of  the  law  In  order 
for  the  state  to  avail  Itself  of  the  fund :  and 
It  was  suggested  that  "it  may  be  advisable 
not  to  create  a  new  institution,  which  will 
draw  appropriations  direct  from  the  state 
treasury  for  erection,  establishment,  or  main- 
tenance, until  we  shall  have  recovered  from 
the  extraordinary  expenses  made  necessary 
at  this  time  by  causes  mentioned  elsewhere 
In  this  message."  At  that  session  the  Legis- 
lature passed  an  act  assenting  to  the  act 
of  Congress  of  August  30,  1800.-  Said  act 
reads  as  follows: 

"Section  1.  The  University  of  Wyoming 
having  been  designated  by  the  Secretary  of 
the  Interior  as  the  proper  institution  to  re- 
ceive and  expend  the  moneys  appropriated  by 
an  act  of  Congress,  approved  August  thirti- 
eth, eighteen  hundred  and  ninety,  entitled 
•An  act  to  apply  the  portion  of  the  proceeds 
of  the  public  lands  to  the  more  complete 
endowment  and  support  of  the  colleges  for 
the  benefit  of  agriculture  and  the  mechanic 
arts,  established  under  the  provisions  of  an 
act  of  Congress,  approved  July  second,  eigh- 
teen hundred  and  sixty-two.'  until  such 
time  as  there  may  be  an  agricultural  college 
established  in  this  state,  separate  and  apart 
from  said  University,  of  Wyoming,  assent  te 
hereby  given  to  all  the  terms  and  conditions 
of  the  said  act  of  Congress  and  the  grants  of 
money  authorized  and  made  by  said  act  are 
hereby  assented  to  and  accepted  by  the  state 
of  Wyoming." 

"Sea  2.  The  Treasurer  of  the  state  of  Wy- 
oming is  hereby  designated  as  the  proper 
officer  to  accept  and  receive  said  moneys  so 
granted  by  said  act  of  Congress,  and  to  dis- 
burse the  same  In  accordance  with  the  pro- 
visions of  section  two  of  the  said  act  of 
Congress."  Laws  1800-91,  p.  821,  c.  74;  Rev. 
St  1809.  i  499. 

Chapter  75,  p.  322,  of  the  publhihed  lawa  of 
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said  session,  to  an  act  to  amend  certain  pro- 
Tislons  relating  to  tbe  Cnlverslty.  Section 
12  of  that  act  provides  for  an  annual  state 
tax  for  tbe  support  of  said  Institution,  and 
section  13  contains  a  recital  In  the  same 
words  as  tbose  contained  in  section  1  of  tbe 
act  al>ove  quoted,  following  wblcb  recital  tbe 
section  reads:  "Assent  is  bereby  given  to 
all  tbe  terms  and  conditions  of  said  act  of 
Congress,  and  grants  of  money  aatborlzed 
and  made  by  said  act.  by  tbe  act  of  March 
2,  18S7,  relative  to  tbe  establlsbment  of 
agricultural  experiment  stations,  or  any  otber 
act  for  like  purposes,  are  bereby  assented  to 
and  accepted  by  the  state  of  Wyoming.  Ex- 
cept where  otber  designation  is  made  by 
Congress,  all  moneys  granted  or  donated  by 
Congress  In  old  of  sclentlflc  Instruction  or 
expcriroentation,  and  set  apart  by  tbe  Legis- 
lature for  such  use  by  tbe  University  of  Wy- 
oming, shall  be  accepted  and  received  by  tbe 
Stnte  Treasurer,  and  by  bim  placed  at  tbe 
dls|iosal  of  tbe  board  of  trustees  of  the  said 
University  by  transfer  to  tbe  treasurer  of 
said  board,  for  disbursement  In  accordance 
with  the  provisions  of  tbe  act  or  acts  of 
Congress  aforesaid."  Rev.  St  1899,  S  500. 
An  act  was  passed  by  tbe  same  Legislature, 
approved  January  10,  1891,  providing  for 
tbe  estiihllshment  and  location  of  tbe  Wyo- 
ming Agricultural  College.  Laws  1890-91,  p. 
3T3,  c.  92.  As  tbe  relators  claim  existence  as 
a  college  and  trustees,  respectively,  under  that 
act  a  somewhat  extended  reference  to  Its  pro- 
visions seems  advisable.  The  flrst  section 
provided:  "There  shall  be  established  in 
this  stnte  'The  Wyoming  Agricultural  Col- 
lege,' which  shall  be  located  by  a  vote  of  the 
people  as  hereinafter  provided,  and  which 
shall  beapubllcstate  educational  institution." 
Ttie  objects  of  the  institution  are  stated  In 
section  2  as  follows:  "The  objects  of  said 
agricultural  college  shall  be  to  provide  an 
efficient  means  of  Imparting  to  young  men 
and  young  women,  without  regard  to  color, 
on  equal  terms,  a  liberal  education  and  a 
thorough  knowledge  of  such  arts  and  sciences 
as  will  aid  In  the  prosecution  of  agricultural 
pursuits  with  their  varied  applications." 
That  act  further  provides  that  the  gov- 
ernment of  tbe  college  shall  be  vested 
In  a  board  of  Ave  trustees,  to  be  ap- 
pointed by  the  Governor,  by  and  with 
tbe  advice  and  consent  of  tbe  Senate; 
that  tbe  term  of  office  of  said  trus- 
tees shall  be  four  years,  except  as  otherwise 
provided;  that  at  the  next  sessslon  of  tbe 
Leglslatnre  after  tbe  location  of  tbe  college 
It  shall  be  the  duty  of  tbe  Governor  to  nomi- 
nate, by  and  with  tbe  advice  and  consent  of 
the  Senate,  five  residents  of  the  state  as 
members  of  tbe  board,  three  for  two  years, 
and  two  for  four  years,  and  thereafter  at 
each  session  of  the  Legislature  to  nominate, 
and,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  appoint  successors  to  such 
of  said  trustees  whose  terms  of  office  have 
expired  or  wUl  expire  during  such  legislative 


session ;  and  that  any  vacancy  in  the  t>oard 
shall  be  filled  by  appointment  by  the  Govern- 
or until  the  next  session  of  the  Legislature. 
Tbe  board  is  given  power  by  the  act:  (1) 
To  elect  one  of  Its  members  president  of  the 
board.  (2)  To  appoint  a  secretary  and  treas- 
urer from  among  its  members,  and  such  other 
officers  "as  It  may  deem  necessary  for  the 
good  order  and  government  of  the  said  agri- 
cultural college,  and  to  prescribe  the  duties 
and  fix  the  compensation  of  all  such  officers. 
•  •  *  (4)  To  procure  by  purchase,  dona- 
tion or  otherwise.  In  tbe  name  of  tbe  state 
of  Wyoming,  within  or  near  tbe  limits  of  the 
city,  town  or  village  chosen  as  the  seat  of 
said  agricultural  college,  as  hereinafter  pro- 
vided, a  suitable  site  upon  which  to  erect 
suitable,  convenient  and  proper  buildings  for 
the  said,  agricultural  college  and  to  super- 
intend tbe  erection  of  such  buildings;  pro- 
vided, that  said  trustees  shall  not  purchase 
any  site  or  contract  for  tbe  erection  of  any 
building  until  the  funds  shall  be  In  thoir 
bands  with  which  to  pay  for  the  same.  (5) 
To  possess  and  use  for  the  beneSt  of  tbe  said 
agricultural  college  tbe  buildings  and  sites 
that  may  be  provided  therefor.  (6)  To  take 
and  bold  for  tbe  use  and  benefit  of  the  said 
agricultural  college  any  real  or  personal  es- 
tate, and  to  dispose  of  tbe  same  In  such  man- 
ner as  they  may  deem  most  conducive  to  tbe 
interests  of  said  agricultural  college.  (7)  To 
expend  any  and  all  Income  that  may  be  plac- 
ed under  tbe  control  of  such  board,  by  dona- 
tion or  by  law  or  otherwise.  In  such  manner 
as  shall  best  promote  the  interests  and  pros- 
perity of  the  said  Institution."  Further,  to 
elect  a  president  and  faculty  of  tbe  college, 
and  prescribe  the  duties  and  sal.irles  of  pro- 
fessors, tutors,  and  officers,  and  the  course  of 
study  and  discipline  to  be  observed  In  said 
Institution,  and theprlceof  tuition tberein;  and 
"to  make  all  by-laws  and  rules  necessary  and 
proper  to  carry  into  efTect  the  powers  here- 
in conferred." 

Other  provisions  of  the  act  that  may 
become  material  are  as  follows: 

"Sec.  12.  The  trustees  of  said  institution 

shall  provide  for  the  tuition,  free  of  charge, 

of  such  students  from  each  county  as  may 

be  selected  and  appointed  by  the  board  of 

I  county  commissioners  of  such  counties. 

"Sec.  13.  In  the  management  and  applica- 
tion of  any  property,  real  or  personal,  grant- 
ed, devised  or  bequeathed  to  the  use  of 
said  agricultural  college,  or  tbe  proceeds 
thereof,  the  trustees  shall  conform  to  the 
will  and  directions  of  the  donor  thereof,  If 
any  such  directions  shall  have  been  con- 
nected with  such  grant,  devise,  bequest,  or 
donation." 

"Sec.  17.  A  board  of  visitors  for  said  ag- 
ricultural college,  to  consist  of  three  per- 
sons, shall  be  appointed  biennially,  at  the 
commencement  of  tbe  college  year  by  the 
Governor  of  the  state.  It  shall  be  the 
duty  of  the  board  of  visitors  for  said  insti- 
tutioa  to  make  a  personal  examination  into 
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the  state  and  condition  thereof  and  all  its 
affairs,  twice  at  least  in  eacli  year,  and 
report  the  result  to  ttie  GoTemor,  suggest- 
ing such  improvements  as  they  may  deem 
proper,  which  report  sliall  be  submitted  to 
the  Legislature  at  its  next  session.  Such 
visitors  shall  receive  no  compensation  for 
their  services." 

The  act  provided  for  submitting  the  ques- 
tion of  the  location  of  the  college  to  a  vote 
of  the  people  at  the  general  election  to  be 
held  in  November,  1882,  and  that  the  city, 
town,  or  village  receiving  the  highest  vote 
as  the  seat  of  said  college  should  be  the 
permanent  seat  at  or  near  which  the  same 
should  be  located.  Candidates  for  the  lo- 
cation were  limited  by  the  act  to  cities, 
towns,  or  villages  in  the  state  containing 
not  less  than  100  inhabitants,  and  situated 
at  an  elevation  above  the  sea  level  of  not 
more  than  5500  feet;  and  it  was  provided 
that  any  and  all  votes  cast  for  any  city, 
town,  or  village  not  eligible  should  not  be 
counted.  Provision  was  made  for  the  nomi- 
nation of  candidates  for  the  location  in  the 
manner  provided  by  law  for  the  nomination 
of  candidates  for  public  office. 

It  is  alleged  in  the  petition  that  the  ques- 
tion of  location  was  submitted  in  pursuance 
of  the  provisions  of  the  act,  and  that  the 
town  of  Lander  received  the  highest  vote, 
and  became  thereupon  the  seat  of  said  col- 
lege. With  the  exception  of  those  sections 
of  the  act  relating  to  the  submission  of  the 
question  of  location,  the  provisions  were 
brought  into  the  Revised  Statutes  of  1800, 
and  are  found  in  sections  604  to  519,  In- 
clusive. This  particular  institution  does  not 
appear  to  have  been  again  mentioned  In 
any  act  of  the  Legislature  until  the  session 
that  convened  January  10,  1905.  At  that 
session  an  act  was  passed,  approved  Feb- 
ruary 7,  1905  (Laws  1905,  p.  8,  c  10),  en- 
titled: "An  act  to  repeal  chapter  92  of  the 
session  laws  of  the  state  of  Wyoming  of 
the  years  A.  D.  1890-1891,  being  an  act  en- 
titled, 'An  act  providing  for  the  establish- 
ment of  the  Wyoming  Agricultural  College, 
and  to  provide  for  the  location  and  govern- 
ment of  the  same,  and  for  the  Instruction 
to  be  therein  given,  and  for  other  purposes,' 
approved  January  10th,  A.  D.  1891;  and  also 
BO  much  of  said  act  as  is  embraced  in  sec- 
tions 504  to  519  both  inclusive,  of  chapter 
2,  title  6,  of  the  Revised  Statutes,  Wyoming, 
1899,  entitled,  'The  Wyoming  Agricultural 
College.'"  Section  1  of  the  act  so  entitled 
provides  that  said  act  of  1890-1891  and  the 
sections  of  the  Revised  Statutes  of  1899  con- 
taining Its  provisions,  describing  them  as  In 
the  title,  "be  and  the  same  are  hereby 
repealed." 

The  agricultural  college,  as  established  by 
the  act  of  January  10,  1891,  became,  how- 
ever, the  fruitful  source  of  legislative  dis- 
cussion and  contest.  It  is  a  matter  of  public 
history,  with  which  practically  every  citizen 
of  the  state  must  have  been  more  or  less 


familiar,  that,  at  the  several  sessions  of 
the  Legislature  subsequent  to  the  election 
of  1892,  those  Interested  In  the  promotion 
of  the  new  institution  persistently  urged  the 
enactment  of-  laws  appropriating  money  or 
levying  taxes  for  the  purpose  of  securing 
a  site  for  the  college,  erecting  the  necessary 
buildings,  and  supporting  it;  but  that  the 
measures  introduced  to  that  end  were  re- 
peatedly defeated,  through  the  determined 
opposition  of  the  friends  of  the  University, 
and  others  interested  in  maintaining  the  in- 
tegrity of  the  latt^  institution,  and  .prevent- 
ing the  Imperiling  of  its  department  of  ag- 
riculture and  mechanic  arts  supported  large- 
ly by  the  generous  bounty  of  the  govern- 
ment. The  biennial  agitation  of  the  ques- 
tion whether  the  two  institutions  should  be 
maintained  culminated  In  the  repealing  act 
aforesaid. 

Connsel  for  the  respondent  have  presented 
and  argued  several  objections  to  the  main- 
tenance of  this  suit.  It  will  not  be  neces- 
sary to  consider  all  of  them,  but  they  may 
as  well  be  briefly  stated.  It  is  urged  that 
the  relators  are  without  capacity  to  sue: 
First,  because  neither  the  college  nor  the 
trustees  are  specially  made  a  body  corpo- 
rate, or  given  power  to  sue  or  be  sued,  in 
the  act  establishing  the  college;  and,  second, 
whatever  right  to  sue  may  have  been  grant- 
ed or  implied  by  the  act  of  1891,  the  re- 
pealing act  of  1905  operates  effectively  at 
least  to  abolish  the  office  of  trustee  and 
to  deprive  the  college  of  the  governing 
board.  It  is,  moreover,  contended  that  the 
repealing  act  Is  even  more  effective,  and 
has  abolished  the  institution  itself  that  was 
created  by  the  original  act  It  is  also  ar- 
gued that  the  provisions  of  the  act  .of  1801 
for  the  location  of  the  college  were  uncon- 
stitutional and  void  on  account  of  the  re- 
striction upon  the  ellglbility  of  candidates; 
that  such  candidacy  was  limited  in  effect 
to  not  more  than  six  places  in  the  state; 
and  it  is  contended  that  no  Just  or  proper 
reason  can  be  assigned  for  a  restriction  as 
to  altitude  or  number  of  inhabitants  In 
allowing  the  people  to  select  a  location  for 
an  agricultural  college.  Hence,  it  is  argued 
that,  in  fact,  the  college  was  not  located  by 
the  people,  since  their  choice  was  so  unrea- 
sonably limited  by  the  Legislature.  Coun- 
sel further  assail  the  constitutionality  of  the 
entire  act  of  1891.  In  that  connection  It  is 
strenuously  argued  that,  when  the  Constitu- 
tion of  the  state  was  framed  and  adopted, 
the  University  had  been  created,  and,  with 
its  several  departments,  including  an  agri- 
cultural department,  was  in  successful  op- 
eration; and  that,  as  said  Institution  "with 
its  several  departments"  is  by  the  Constitu- 
tion itself  confirmed  and  declared  to  be  the 
State  University,  the  Legislature  is  power- 
less to  establish  another  university  or  to 
invest  another  institution  with  any  of  the 
functions  of  the  then  existing  university. 
And  the  provision  of  the  Constitution  de- 
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clarlng  vested  In  the  Unlyersity  all  lands 
tneretofore  or  to  be  thereafter  granted  "by 
Congress  onto  the  Tin)  rerslty  as  such,  or  In 
aid  of  the  Instruction  to  be  given  in  any  of 
its  departments,  with  all  other  grants,  dona- 
tions, or  devises  for  said  University,  or 
for  any  of  Its  departments,"  Is  contended 
to  be  broad  enough  to  cover  and  Include  all 
the  grants  and  donations  under  the  acts  of 
Congress  in  aid  of  colleges  of  agriculture 
and  mechanic  arts,  and  therefore  to  vest 
all  -such  grants  and  donations  In  the-  Uni- 
versity. The  proposition  that  the  repealing 
act  annulled  the  Institution  Is  based  upon 
the  ground  that  it  was  a  public  Institution, 
if  anything,  and,  if  a  corporation  at  all,  a 
public  corporation,  and  as  such  subject  to 
the  absolute  will  of  the  Legislature.  Thus 
it  will  be  observed  that  the  arguments  open 
a  broad  field  of  inquiry  embracing  a  variety 
of  quiestlons. 

On  the  other  hand,  counsel  for  relators 
insist  that,  under  section  1  of  article 
7  of  the  Constitution,  the  Legislature  is 
granted  erpress  authority  to  establish  any 
suc^  educational  Institutions  as  it  may  deem 
necessary;  that  the  agricultural  college  In 
question  was  not  only  established  In  pursu- 
ance of  constitutional  authority,  but,  as  re- 
quired by  the  Constitution,  was  located  by 
the  people;  and,  having  been  so  located,  the 
act  of  the  people  In  that  respect  cannot  be 
overthrown  by  a  repeal  of  the  act  authoriz- 
ing such  location.  It  Is  earnestly  contended 
by  counsel  for  relators  that  the  college  was 
created  by  the  people  through  their  vote  in 
locating  It  by  authority  of  the  act  submit- 
ting the  question  of  location  to  them.  It  Is 
therefore  argued  that  the  repealing  act  is 
void:  First,  because  It  attempts  to  abolish 
an  Institution  created  by  the  people;  and, 
second,  that  the  institution  Is,  as  determined 
by  its  granted  powers,  a  private  corporation. 
Its  charter  constituting  a  contract,  the  im- 
pairment of  which  by  legislative  act  Is  pro- 
hibited t»y  both  the  state  and  federal  Con- 
stitutions. They  further  contend  that  the 
University  Is  not  a  proper  institution  to  re- 
ceive and  exi)end  the  government  donations, 
for  the  reason,  as  argued,  that  Its  leading 
object  is  not  instruction  In  those  branches  of 
learning  related  to  agriculture  and  mectianlc 
artB;  that  the  statute  designates  that  Insti- 
tution to  receive  such  donations  only  until  a 
separate  agricultural  college  shall  be  estal>- 
Ushed  In  the  state;  and  that  the  relator  col- 
lege has  been  established  as  such  separate  in- 
stltntlon,  therefore  entitling  It  to  the  benefit 
of  the  congressional  grants  In  controversy. 
It  Is  perhaps  needless  to  add  that  counsel 
for  relators  maintain  the  constitutionality 
of  the  provisions  of  the  act  of  1891  for  the 
location  of  the  college,  and  that  the  restric- 
tions were  proper  and  reasonable.  It  seems 
to  be  the  theory  of  the  relators  that  the  re- 
lator college  occupies  the  position  of  benefl- 
•  clary  of  the  grants  of  land  and  money  under 
the  aforesaid  acts  of  Congress,  as  a  result 
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of  its  establishment  and  location  and  the  com- 
mencement of  its  operations.  It  is  not  clear 
that  the  allegations  of  the  petition  show  suffi- 
ciently, if  that  should  be  deemed  essential, 
that  the  college  has  gone  into  such  active 
operation  that  it  possesses  the  necessary  op- 
portunities for  expending  the  government 
money  In  the  manner  required  by  the  restric- 
tions placed  upon  such  expenditure.  The 
purchase  of  a  site  is  averred,  and  the  open- 
ing of  a  school  two  days  thereafter  upon  the 
site;  but  we  are  left  to  surmise  the  erection 
or  possession  of  appropriate  buildings  and 
the  continuation  of  college  Instruction.  But, 
assuming  that  the  college  Is  not  subject  to 
objection  en  any  snch  ground,  either  In  fact 
or  law,  let  us  consider  at  the  outset  what  the 
right  of  the  relators  may  be  In  the  premises. 
On  their  behalf  It  Is  argued  that  the  con- 
gressional grants  of  1862  and  1890  run  to  the 
college  or  proper  educational  Institution, 
rather  than  to  the  state  as  such;  that  the 
State  Treasurer  Is  merely  the  conduit  for  the 
transfer  of  the  money  appropriated  by  the 
act  of  1890  from  the  government  to  the  prop- 
er college;  that  the  Treasurer,  in  other 
words  Is  the  agent  of  the  United  States  to 
pay  the  money  to  the  beneficiary.  That  the- 
ory. In  our  opinion.  Is  based  upon  a  miscon- 
ception of  the  purpose  and  effect  of  the  sev- 
eral acts  of  Congress  upon  the  subject.  It 
Is  not  sustained  by  the  language  of  the  acts, 
nor  has  it  ever  obtained  the  sanction  of  the 
courts  which  have  been  called  upon  to  con- 
sider and  construe  those  acts.  The  grants 
are  not  to  any  particular  Institution,  but  to 
the  state.  Under  the  act  of  July  2,  1862,  the 
lands  or  land  scrip  were  expressly  granted 
to  the  several  states;  and  the  states  were  re- 
quired to  pay  out  of  their  respective  treas- 
uries all  the  expenses  of  management,  super- 
intendence, and  taxes  from  the  date  of  the  se- 
lection of  the  lands  previous  to  their  sales, 
and  all  expenses  of  the  management  and  dis- 
bursement of  the  proceeds,  '"so  that  the  en- 
tire proceeds  of  tiie  sale  of  said  lands  shall 
be  applied  without  any  diminution  whatever 
to  the  purposes"  specified  In  the  act.  Any 
loss  In  the  fund  derived  under  either  act  of 
Congress  Is  required  to  be  replaced  by  "the 
state  to  which  it  belongs."  It  Is  provided  In 
the  act  of  1862  that  "No  state  while  In  «  con- 
dition of  rebellion  •  •  •  shall  be  en- 
titled to  the  benefit  of  this  act,"  and  that 
"no  state  shall  be  entitled  to  the  benefits  of 
this  act  unless  It  shall  express  Its  accept- 
ance thereof  by  Its  Legislature."  By  the  act 
of  1890  the  annual  appropriation  Is  to  be 
paid  "to  the  state  or  territorial  treasurer,  or 
to  such  oflirer  as  shall  be  designated  by  the 
laws  of  such  state  or  territory  to  receive  the 
same."  In  the  second  section  of  that  act 
It  Is  provided  that  payments  of  the  appro- 
priation "that  shall  become  due  to  any  state" 
before  the  adjournment  of  the  regular  ses- 
sion of  the  Legislature  meeting  next  after 
the  passage  of  the  act  shall  be  made  upon 
the   assent   of   the   Governor.    Before   any 


Digitized  by 


Google 


98 


84  PACIFIC  REPORTER. 


(Wyo. 


State  can  take  the  benefit  of  tbe  acts.  It  must, 
within  tlie  periods  respectively  provided  in 
the  act  of  1862  as  amended,  express  its  ac- 
ceptance thereof  by  its  Legislature,  and  pro- 
vide at  least  one  college  of  the  character 
therein  required.  No  money  can  be  paid  out 
under  the  act  of  1890  "to  any  state  or  terri- 
tory for  the  support  or  maintenance  of  a 
college  where  a  distinction  of  race  or  color 
Is  made  in  tbe  admission  of  students."  On 
or  before  July  Ist  in  each  year  the  Secre- 
tary of  the  Interior  Is  required  to  ascertain 
and  certify  to  the  Secretary  of  the  Treasury 
"as  to  each  state  and  territory  whether  it  is 
entitled  to  receive  Its  share  of  the  annual  ap- 
propriation." If  any  appropriation  be  with- 
held, the  facts  and  reasons  must  be  reported 
to  the  President,  and  "the  state  or  territory" 
may  appeal  to  Congress.  These  and  other 
provisions  that  might  be  referred  to  clearly 
show  that  the  grants  and  appropriations  are 
to  the  states,  though  they  are  severally 
charged  with  the  important  trust  of  applying 
the  funds  so  derived  solely  and  faithfully  to 
the  purposes  set  forth  in  the  acts  malcing 
the  grants  and  appropriations.  The  treas- 
urer is  tbe  agent  of  tbe  state  to  hold  and  dis- 
burse the  fund  as  directed  by  the  laws  or  the 
proper  authority  of  the  state.  It  is  the  right 
and  duty  of  the  state  to  select  or  designate 
the  institution  to  receive  and  expend  the 
funds,  and  for  tbe  faithfulness  of  such  ex- 
penditure the  state  is  made  responsible. 
The  right  to  select  the  beneflciary  should 
therefore  not  only  naturally  belong  to  the 
state;  but,  if  the  state  desires  to  retain  the 
grant,  It  must  make  such  selection;  and  that 
duty  is  all  the  more  imperative  where  there 
are  two  or  more  qualified  colleges  In  the 
state  claiming  a  share  of  the  funds.  In  a 
matter  of  that  kind  the  state  can  only  act 
through  Its  Legislature,  unless  Indeed  there 
should  be  a  proper  controlling  provision  on 
the  subject  In  tbe  Constitution.  One  condi- 
tion of  tbe  grant  is  that  the  state  shall  pro- 
vide at  least  one  college,  within  the  period 
limited  by  the  act  of  Congress,  "or,"  It  la 
enacted,  "tbe  grant  to  such  state  shall 
cease."  Where  would  the  authority  of  the 
state  to  provide  a  college  ordinarily  reside. 
If  not  In  the  Legislature?  Again,  it  is  de- 
clared that  the  lands  and  moneys  granted 
shall  be  "Inviolably  appropriated  by  each 
state"  to  the  endowment  and  support  of  at 
least  one  college  for  the  teaching  of  certain 
branches  of  learning,  "in  such  manner  as 
the  Legislatures  of  the  states  may  respec- 
tively prescribe."  The  act  itself,  therefore, 
not  only  recognizes  the  authority  of  the  state 
Legislature  in  tbe  premises,  but  expressly 
requires  the  money  to  be  appropriated  for  tbe 
specified  objects  In  the  manner  prescribed  by 
tbe  Legislature. 

The  case  of  Massachusetts  Agricultural 
College  V.  Harden,  156  Mass.  150.  30  N.  E. 
655,  is  an  Instructive  one  upon  this  subject 
That  was  a  mandamus  proceeding  to  compel 
tbe  Treasurer  and  Receiver  General  of  the 


state  of  Massachusetts  to  pay  over  to  the 
treasurer  of  tiie  petitioner  a  fund  received  un- 
der the  act  of  Congress  of  August  30,  1890. 
The  contest  was  really  between  the  agricul- 
tural college  and  the  Massachusetts  Institute 
of  Technology.  The  last-named  institution 
had  been  made  a  party  to  the  proceedings,  and 
it  claimed  a  right  to  participate  in  the  fund. 
It  was  held  that  the  act  of  Congress  gave  no 
preference  to  agriculture  over  the  mechanic 
arts;  that  It  contemplated  the  endowment  of 
colleges  already  in  existence  as  well  as  those 
afterwards  to  be  established;  that  the  fond 
is  not  necessarily  for  the  benefit  of  only  one 
college  in  each  state;  and  that  the  grant  or 
donation  is  to  the  state,  to  be  paid  out  by 
the  State  Treasurer  only  as  directed  by  the 
Legislature.  The  court  said:  "The  mon^ 
in  the  hands  of  the  Treasurer  and  Receiver 
General  is  the  property  of  the  state,  held 
under  the  law  for  a  particular  use  and  no 
I  other.  Whether  the  state  has  or  has  not 
power  to  control  It  In  bis  hands  otherwise 
than  to  direct  the  use  of  it  in  conformity 
with  the  act  of  Congress,  it  is  clear  that 
neither  the  state  nor  the  respondent  has  a 
legal  right  to  divert  It,  and  that.  If  there  are 
different  ways  in  which  it  may  be  used  imder 
the  provisions  of  the  statute  of  the  United 
States,  the  state  alone,  acting  by  its  Legis- 
lature, can  choose  between  them."  And 
again:  "The  appropriation  by  Congress  was 
to  the  state,  and  the  payment  to  the  respond- 
ent was  for  the  use  of  the  state,  and  the 
only  limitation  on  the  right  of  the  state 
is  to  use  It  for  the  more  complete  endowment 
and  maintenance  of  a  college,  or  of  colleges, 
established  in  accordance  with  the  act  of 
18C2.  ♦  •  •  The  Legislature  should  de- 
termine to  which  of  tbe  two  claimants  it 
will  give  the  fund  in  the  bands  of  tbe  respond- 
ent, or  whether  it  will  give  a  part  of  it  to 
one  and  a  part  to  the  other.  The  respondent 
has  no  right  to  pay  it  out  until  he  Is  directed 
to  do  so  by  the  state." 

In  the  case  of  Brown  University  t.  Rhode 
Island  College  of  Agriculture  &  Mech.  Arts 
(C.  G.)  56  Fed.  55,  tbe  question  was  dlrectiy 
considered  whether  tbe  grant  under  tbe  act 
of  August  30,  1890,  is  to  the  state*  or  to  the 
Treasurer  of  the  state,  or  to  the  college 
through  bim  as  a  mere  channel  of  payment 
After  referring  to  several  provisions  of  the 
act,  the  learned  judge,  before  whom  the 
cause  was  beard,  said:  "It  seems  to  me  very 
plain  that  these  words  import,  on  tbeti;  face, 
a  grant  to  the  state,  and,  by  consequence,  a 
duty  In  the  state  to  administer  the  grant 
for  the  prescribed  purpose;  and  I  am  unable 
to  see  any  consideration  arising  from  the 
nature  of  the  case  which  should  modify  this 
plain  import  The  provisions  as  to  payment 
to  the  Treasurer  and  payment  by  him  do 
not  necessarily  exclude  the  controlling  ac- 
tion of  tbe  state.  ♦  *  •  The  complainant 
contends  that  tbe  Treasurer,  under  tbe  act 
of  Congress,  has  the  simple  ministerial  duty 
to  pay  over  the  fund  to  the  treasurer  of 
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tbe  agricaltnral  college.  Bnt  here,  it  appears, 
,  are  two  corporations;  eacb  cUiming  to  be 
tbe  beneficiary.  In  order  to  determine  be- 
tween tbese  conflicting  claims,  be  must  de- 
cide what  action  is  necessary  to  constitute  a 
t)eneflciary,  and  also  whether  such  action 
bas  been  In  faror  of  each  of  the  claimants. 
This  decision  seems  to  me  appropriate  for 
the  state  by  legislative  act,  and  not  for  an 
officer  controlled  by  judicial  mandate.  The 
state  Is  to  establish  the  beneficiary,  to  con- 
trol its  funds,  to  be' responsible  for  Its  mis- 
deeds and  for  Its  errors.  If  any  there  be,  as 
to  the  appliratipn  of  the  funds;  and  I  find 
myself  unnble  to  resist  tbe  conclusion  that, 
unless  restrained  by  dear  words  or  certain 
impliontlon,  the  state  has  tbe  sole  right  to 
asrertnin  in  the  beginning,  and  each  Buc<-es- 
•Ive  step,  the  Identity  of  the  corporation 
which  It  has  so  designated,  and  for  which  It 
la  so  responsible." 

In  Regents  of  tbe  University  T.  Hart  T 
Minn.  72  (Oil.  45),  concerning  a  somewlwt 
similar  question,  the  court  snid:  "The  title 
to  the  lands  reserved  by  Congress  for  the 
•use  and  support  of  a  State  University,'  is 
In  tbe  state,  and  not  In  tbe  corporation,  and 
all  property  acquired  by  the  regents,  real 
•nd  personal,  with  the  fund  placed  at  their 
disposal.  Is  the  property  of  tbe  state;  the 
corporation  being  merely  a  trustee  or  nscnt, 
with  specified  powers,  to  use  it  In  a  particu- 
lar manner,  for  a  given  end." 

S^ould  It  be  conceded  that.  In  case  of  a 
single  institution  In  a  state,  and  that  a  pub- 
lic Institution,  coming  within  the  provisions 
of  the  congressionnl  enactments.  It  might  re- 
ceive tbe  fund  without  specific  Icgislntlve  di- 
rection, which,  however,  we  are  not  ready  to 
concede,  it  is  plain  that  where  there  are  two 
or  more  conflicting  claimants,  each  posses- 
sing tbe  requisite  qualiflcntlons,  it  Is  the 
duty  ef  tbe  state,  acting  through  Its  proper 
authority  as  a  prerequisite  to  a  disposition 
of  tbe  grants,  to  designate  tbe  beneficiary. 
In  re  Agricultural  Funds,  17  R.  I.  815,  21 
AtL  91(1:  State  ex  rel.  v.  Knowles,  16  Fla. 
877:  Yale  College  v.  Sanger  (C.  C.)  (52  Fed. 
177;  State  v.  Railroad  Co.,  51  Miss.  3l!t; 
Vincenheller  t.  Reagan  (Ark.)  64  S.  W.  278; 
People  ex  reL  t.  Davenport,  117  N.  IT.  549, 
23  N.  E.  664. 

That  the  University,  as  an  Institution,  ful- 
Alls  all  tbe  prescribed  conditions  upon 
which  the  funds  are  donated  by  the  govern- 
ment cannot  reasonably  be  doubted.  It  is 
an  edocfltlonal  Institution  provided  by  the 
state.  Though  embracing  several  depart- 
ments. Its  authorized  courses  of  study  cover 
tbe  branches  of  learning  In  aid  whereof  the 
donations  are  made;  and  It  maintains  a  de- 
partment or  departments  for  the  purpose  of 
Imparting  Instruction  in  those  branches. 
Its  continued  enjoyment  of  tbe  benefit  of 
tlve  donations  renders  it  evident  that  It  bas 
been  and  Is  deemed  a  proper  Institution  by 
tbe  o(n<'prs  of  the  government  in  cliarge  of 
tiie  aypruvrlattvus;  and  at  tbe  first  session 


of  tbe  state  legislature  that  body.  In  the 
act  accepting  the  grant,  recorded  the  fact 
that  the  Secretary  of  the  Interior  had  so 
designated  tbe  University.  Tbe  law  does  not 
require  that  tbe  "leading  object"  of  the  aid- 
ed Institution  in  its  entirety,  or  as  a  com- 
plete Institution,  be  the  teaching  of  the 
branches  of  learning  related  to  agriculture 
and  mechanic  arts.  A  university  may,  and 
usually  does,  embrace  several  colleges.  Our 
statutes  expressly  declare  that  the  State 
University  "shall  embrace  colleges  or  de- 
partments of  letters,  of  science,  and  the 
arts";  that  the  "college  or  department  of  tb'e 
arts  shall  embrace  courses  of  Instruction  In 
the  practical  and  fine  arts;  especially  in  the 
application  of  science  to  the  arts  of  •  •  • 
mechanics,  engineering,  arcliltectvfre,  agri- 
culture and  commerce,  together  with  Instruc- 
tion In  military  tactics."  It  Is  sutflcient  If 
the  aided  Institution  maintains  a  college  or 
department  whose  leading  object  la  instruc- 
tion In  the  prescribed  branches,  and  apptiea 
the  funds  to  the  supiwrt  of  such  college  or 
department;  and  tbe  Institution  will  not  be 
rendered  Incapable  of  appropriating  the  do- 
nations from  the  fact  that  a  majority  of  Its 
students  are  enrolled  in  other  departments. 
Until  1893  the  donation  to  Oonneoticnt  was 
granted  by  the  state  to  Tale  College,  in  con- 
sideration whereof  that  Institution  equipped 
Its  department  or  college  known  as  "Shef- 
field Scientific  School."  Tale  College  v. 
Sanger  (C.  C.)  02  Fed.  177.  In  Rhode  Island, 
Brown  University  was  for  a  long  time  the 
beneficiary;  in  New  Jersey,  Rutgers  College. 
Trustees,  eta,  v.  Morgan  (N.  J.  Sup.)  57  Atl. 
2S0.  From  tbe  reports  of  the  commissioner 
of  education  It  appears  that  In  at  least  12 
states  the  State  University  is  the  beneficiary 
of  the  fund,  and  in  several  others  the  de-, 
clared  beneficiary  is  the  department  of  agri- 
culture and  mechanic  arts  of  tlie  Rt.ite  Uni- 
versity. We  are  unable  to  ascertain  that  the 
propriety  of  such  use  of  tbe  fund  has  ever 
been  questioned  on  the  part  of  the  govern- 
ment 

According  to  the  report  of  the  Secretary 
of  tbe  Interior,  dated  November  29.  1004,  the 
total  attendance  of  students  In  1003  at  tbe 
aided  institutions  was  50.700,  of  which  num- 
ber only  18.147  were  enrolled  In  the  depart- 
ments or  colleges  of  agriculture  and  mechan- 
ic arts;  and  of  those  students  more  than 
10.000  pursued  some  engineering  course, 
either  mechanical,  civil,  electrical,  mining, 
chemical,  railway,  sanitary,  textile,  or  general 
engineering;  more  than  500  took  the  course 
in  chemistry,  194  in  architecture,  and  1,310 
In  general  science;  while  but  2,337  were  In- 
structed in  agriculture.  RS  In  horticulture, 
and  66  in  forestry.  Reports  of  other  years 
show  a  similar  condition.  Tet  no  intimation 
is  contained  in  those  reports  that  the  com- 
paratively small  number  of  agricultural  stu- 
dents Indicates  a  misapplication  of  the  funds. 
Tbe  grants  were  Intended  to  aid  instruction 
In  mechanic  arts  as  well  as  asriculture,  and 
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It  would  seem  that  students  in  the  former 
largely  predominate  throughout  the  country. 
It  was  held  In  Rhode  Island  that  a  mere 
agricultural  school  was  not  within  the  con- 
templation of  the  acts  of  Congress  making 
the  grants,  and  a  legislative  act  was  held  in- 
valid which  attempted  to  divert  the  fund 
from  Brown  University  to  such  agricultural 
school.  In  re  Agricultural  Funds,  17  R.  I. 
815,  21  Atl.  916.  It  might  be  seriously 
doubted  whether  the  declared  objects  of 
the  relator  college,  and  the  branches  provided 
to  be  taught  by  its  trustees  as  alleged  in  the 
petition,  include  courses  of  study  related  to 
the  mechanic  arts,  though  we  do  not  propose 
to  decide  that  question;  nor  need  we  con- 
sider whether  a  college  devoted  solely  to  in- 
struction* in  agriculture  to  the  exclusion  of 
the  mechanic  arts  would  meet  the  require- 
ments of  the  congressional  grants. 

The  statutes  of  1890-91  accepting  the  con- 
gressional grants,  and  assenting  to  the  con- 
ditions thereof,  have  been  already  quoted. 
Laws  1890-91,  p.  321,  c.  74;  Id.,  p.  326.  c.  75, 
$  13;  Rev.  St.  1809,  §|  499,  500.  Though  the 
purpose  to  assent  to  the  use  of  the  funds  by 
the  University  Is  rather  inartistlcally  ex- 
pressed in  those  acts,  such  a  purpose  we 
think  is  evident ;  and  said  acts  have  undoubt- 
edly been  regarded  by  both  the  Legislature 
and  executive  branches  of  the  state  govern- 
ment as  vesting  the  funds  In  the  University, 
temporarily  at  least  By  an  act  approved 
February  21,  1805,  It  was  provided  that  ap- 
propriations for  the  University  should  specify 
the  purposes  for  which  the  same  were  in- 
tended to  be  used,  and  it  was  declared  that 
"such  appropriations  shall  apply  to  and  in- 
clude all  moneys  received  by  the  University 
from  the  United  States  for  the  endowment 
and  support  of  colleges  for  the  benefit  of 
agriculture  and  mechanic  arts ;  but  moneys 
so  received  from  the  United  States  shall  be 
appropriated,  applied  and  used  solely  for  the 
purpose  specified  In  the  acts  of  Congress 
regulating  the  same."  Laws  1895,  p.  249,  c 
110,  §  1 ;  Rev.  St.  1899,  I  501.  By  another 
act  approved  the  same  day  the  University 
was  recognized  as  the  institution  to  receive 
and  expend  the  funds  to  be  donated  under 
the  act  of  March  2,  1887,  relating  to  agricul- 
tural experiment  stations;  and  the  duty  of 
the  University  trustees  in  the  premises  was 
prescribed.  Laws  1895,  p.  247,  c.  109 ;  Rev. 
St  1899,  §S  602,  503.  By  an  act  approved 
February  18,  1899,  such  trustees  are  required, 
at  the  close  of  each  scholastic  year,  to  report 
In  detail  to  the  Governor  the  progress,  con- 
dition, and  wants  of  the  University,  "and  of 
each  school  or  department  thereof,  •  •  • 
and  such  other  information  as  they  may 
deem  Important  or  as  may  be  required  by 
any  law  of  this  state,  or  of  the  United 
States."  Laws  1899,  p.  100,  c.  51;  Rev.  St 
1899,  S  520.  At  the  same  session  an  act  was 
passed,  section  1  of  which,  with  some  a- 
mendments  of  1901  and  1903,  immaterial 
here,  now  reads  as  follows :  "During  such 
time  as  the  University  of  Wyoming  shall  be 


and  remain  the  recipient  of  the  funds,  do- 
nated by  the  United  States  government  to 
the  state,  under  the  act  of  Congress  of  March 
2,  1887,  establishing  agricultural  experiment 
stations,  and  the  act  of  Congress  of  August 
30,  1890,  applying  certain  moneys  in  aid  of 
agricultural  colleges,  and  all  acts  of  Congress 
amendatory  thereof  and  supplemental  there- 
to, the  Treasurer  of  the  state  shall  Invest  in 
the  same  class  of  securities,  and  at  the  same 
rate  of  interest  as  provided  by  law  for  state 
funds,  all  moneys  in  his  hands,  derived  or 
arising  from  the  sale  of  the  lands,  or  any  of 
them,  donated  to  this  state  by  Congress  for 
the  use  and  support  of  an  agricultural  col- 
lege ;  such  securities  to  be  approved  as  other 
loans  of  state  moneys  are  approved,  except 
that  In  addition  thereto  they  shall  be  ap- 
proved by  the  president  or  vice  president  of 
the  board  of  trustees  of  the  State  University : 
Provided,  however,  that  no  profit  or  Interest 
from  such  loans  or  Investments  shall  be 
pjid  over  for  the  support  of  said  Institution, 
as  hereinafter  provided,  until  all  loss  or  los- 
ses. If  any,  out  of  the  principal  of  said 
funds,  shall  be  made  good  and  restored  out 
of  said  profits  and  Interest  •  •  •"  Laws 
1899,  p.  16,  c.  13,  }  1:  Rev.  St  1899,  S  520; 
Laws  1901,  p.  14,  c.  14;  Laws  1003,  p.  37,  a 
42,  f  1.  Section  3  (page  17)  of  the  act  of 
1899  aforesaid  provided  that  the  net  interest 
and  profit  on  such  loans  and  Investments 
should  be  at  all  times  available  for  use  by  the 
trustees  of  the  University  for  any  purpose 
connected  "with  the  supporting  and  m&in- 
tenance  of  the  agricultural  college  at  the 
University  of  Wyoming,  not  Inconsistent  or 
in  conflict  with"  the  acts  of  Congress.  And 
by  the  act  of  1903  all  moneys  arising  from  the 
rental  of  the  agricultural  college  lands,  the 
interest  and  profits  upon  the  "agricultural 
college  permanent  land  fund,"  and  tlie  "agri- 
cultural college  permanent  fund  of  1903" 
were  appropriated  and  made  available  for  the 
support  of  "the  agricultural  college  at  the 
University."    Laws  1903,  p.  38,  c.  42,  |  3. 

In  view  of  the  foregoing  provisions  unmis- 
takably requiring  the  Treasurer  to  pay  over 
the  funds  In  controversy  to  the  University, 
it  is  not  perceived  that  he  would  be  author- 
ized to  make  a  dlfTerent  disposition  of  them. 
Conceding  that  the  use  of  the  funds  by  the 
University  was  assented  to  only  until  the 
establishment  of  a  separate  agricultural  col- 
lege in  the  state,  as  argued  by  counsel,  It 
would  still  require  additional  legislation  to 
divert  such  funds  from  that  institution. 
In  the  first  place,  the  act  referred  to  does 
not  provide  that  upon  the  establishment  of 
a  separate  agricultural  college  It  shall  be- 
come the  beneficiary  of  the  grafats;  the  act 
falls  far  short  of  bestowing  the  money  ut>on 
such  an  Institution  when  established.  Even 
If  binding  upon  future  Legislatures,  It  would 
not  authorize  the  transfer  of  the  funds  from 
the  University  without  further  legislation. 
But  there  is  nothing  In  the  nature  of  the  sub- 
ject that  renders  the  act  conclusive  upon  sub- 
sequent Legislatures.    Who  Is  to  determine 
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wben  such  a  college  hac  been  established 
witbln  the  meaning  of  the  act?  Evidently 
the  Legislature  has  not  deemed  the  relator 
college  entitled  to  the  money,  although  It  was 
In  terms  established  by  the  act  of  1891,  and 
located  In  1892 ;  for  not  once  has  it  been  rec- 
ognized by  legislative  enactment,  except  by 
the  act  repealing  the  law  under  which  It 
came  into  existence.  And  this  brings  ns  to 
the  important  question  in  the  case,  viz. :  The 
effect  of  the  repeailnp  act  upon  the  right  of 
the  relators  to  ths  fumls  in  controversy.  It 
Is  contended  by  counsel  for  respondent  that 
It  disposes  of  every  question  In. this  case  for 
the  reason  that  it  legislated  out  of  existence 
the  Wyoming  Agricultural  College  and  its 
trustees  established  by  the  act  repealed.  On 
the  other  band.  It  is  urged  that  the  repealing 
act  is  Itself  unconstitutional  and  void:  (1) 
Because  it  violates  the  state  and  federal 
Constitutions,  in  that  it  impairs  the  obliga- 
tion of  a  contract;  (2)  because  It  attempts 
to  abolish  an  institution  created  by  the  peo- 
ple. These  objections  will  be  considered  In 
their  order. 

First  It  is  contended  that  the  Wyoming 
Agricultnral  College  is  a  private  corporation, 
and  that  its  charter  constitutes  a  contract, 
the  annulment  of  which  is  prohibited  by  sec- 
tion 35  of  article  1  of  the  state  Constitution, 
providing  that  "no  ex  post  facto  law,  nor  any 
law  Impairing  the  obligation  of  contracts 
shall  ever  be  made,"  and  also  the  Constitu- 
tion of  the  United  States,  which  provides: 
"No  state  shall  pass  any  bill  of  attainder, 
ex  post  facto  law,  or  law  Impairing  the  obli- 
gation of  contracts." 

Since  the  decision  of  the  Supreme  Oonrt 
of  tbe  United  States  In  the  great  case  of 
Dartmouth  College  v.  Woodward,  4  Wheat 
518,  4  Ll  Ed.  629,  the  principle  announced  in 
that  case  tias  been  regarded  as  well  settled  in 
this  country  that  the  charter  of  a  private  cor- 
poration is  a  contract  within  the  meaning 
of  tbe  aforesaid  clause  of  the  federal  Con- 
stitution prohibiting  the  pasjage  of  state 
laws  impairing  the  obligation  of  contracts. 
But  tbe  effect  of  the  doctrine  has  In  more 
recent  years  been  largely  overcome  by  the 
reservation  in  particular  charters  or  in  state 
Constitutions  or  laws  of  the  right  of  amend- 
ment or  repeal.  We  have  such  a  provision 
In  our  own  Constitution:  "All  laws  relating 
to  corporations  may  be  altered,  amended  or 
repealed  by  tlie  Legislature  at  any  time  wben 
necessary  for  tbe  public  good  and  general 
welfare."  Const  art  10,  |  1.  Tbe  principle 
laid  down  in  tbe  Dartmouth  College  Case, 
and  since  maintained  upon  its  authority, 
has  been  confined  strictly  to  private  corpora- 
tions. In  a  later  case  before  the  same  emi- 
nent coort  It  was  said  tbat  the  principle 
"has  no  appllcatloo  where  tbe  statute  In 
question  Is  a  public  law  relating  to  a  public 
•abject  within  the  domain  of  tbe  general 
legislative  power  of  the  state,  and  Involving 
the  public  rights  and  public  welfare  of  the 
entire  community  affected  by  It."  The  opin- 
ion then  quotes  the  following  from  the  opin- 


ion of  Chief  Justice  Marshall  delivered  In 
the  Dartmouth  College  Case,  which  has  been 
frequently  quoted  and  referred  to  as  a  test, 
for  determining  wben  tbe  principle  of  tbe 
case  is  to  be  held  applicable:  "Tbat  the 
framers  of  tbe  Constitution  did  not  intend 
to  restrain  the  states  in  the  regulation  of 
their  civil  Institutions,  adopted  for  internal 
government  and  tbat  the  Instrument .  they 
have  given  us  is  not  to  be  so  construed,  may 
be  admitted.  Tbe  provision  of  tbe  Constitu- 
tion never  has  been  understood,  to  embrace 
other  contracts  than  those  which  respect 
property,  or  some  object  of  value,  and  confer 
rights  which  may  be  asserted  in  a  court  of 
Justice.  •  •  •  If  the  act  of  incorporation 
be  a  grant  of  political  power,  if  it  create  a 
civil  institution  to  be  employed  in  the  admin- 
istration of  the  government,  or  If  the  funds 
of  the  college  be  public  property,  or  if  the 
state  of  New  Hampshire,  as  a  government;  l>e 
alone  interested  in  its  transactions,  the  sub- 
ject is  one  In  which  tbe  Legislature  of  the 
state  may  act  according  to  its  own  Judg- 
ment, unrestrained  by  any  limitation  of  its 
power  imposed  by  tbe  Constitution  of  the 
United  States."  C<Hitinuing,  the  learned 
court  say  that  the  Judgment  in  the  Dartmouth 
College  Case  proceeded  upon  the  theory  that 
t'-e  college  was  a  "private  eleemosynary  in- 
stitution, endowed  with  a  capacity  to  take 
property  for  purposes  unconnected  with  the 
government,  whose  funds  are  bestowed  by 
individuals  on  tbe  faith  of  the  charter." 
After  referring  to  tbe  absolute  power  of  the 
Legislature  of  a  state  over  public  offices,  ex- 
cept as  restrained  by  Its  own  Constitution, 
and  tbe  absolute  character  of  the  police  pow- 
er of  the  states,  and  that  concerning  munici- 
pal corporations,  the  opinion  continues:  "In 
all  these  cases  there  can  be  no  contract  and 
no  Irrepealable  law,  because  they  are  'govern- 
mental subjects,'  and  hence  wttliln  the  cate- 
gory before  stated.  They  Involve  public  in- 
terests, and  legislative  acts  concerning  tbem 
are  necessarily  public  laws.  Every  succeed- 
ing Legislature  possesses  the  same  Jurisdic- 
tion and  power  with  respect  to  them  as  it> 
predecessors.  The  latter  have  tbe  same  pow- 
er of  repeal  and  modification  which  the  form- 
er had  of  enactment,  neither  more  nor  less. 
All  occupy.  In  this  respect,  a  fojrting  of  per- 
fect equality.  This  must  necessarily  be  so 
in  tbe  nature  of  things.  It  Is  vital  to  ths 
public  welfare  that  each  one  should  be  able 
at  all  times  to  do  whatever  the  varying  dp- 
cnmstances  and  present  exigencies  touching 
the  subject  Involved  may  require."  Newtoa 
V.  Com'rs,  100  U.  S.  648,  25  L.  Ed.  710. 

It  Is  universally  conceded  tbat  the  charto; 
of  a  public  corporation  is  not  a  contract,  and 
does  not  come  witbln  tbe  clause  of  tbe  Con- 
stitution under  consideration.  It  follows, 
therefore,  that  where  a  college  Is  a  public  In- 
stitution, or,  if  a  corporation,  a  public  oor< 
poration,  its  charter  may  be  amended,  at- 
tered,  or  repealed  at  the  pleasure  of  the 
Legislature;    7  Cyc.  285 ;  10  Cyc.  157 :  7  En<7. 
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L.  637;  1  Thompson  on  Corporations,  $  25. 
The  chief  difficulty  In  any  case  is  to  determine 
the  class  within  which  the  particular  institu- 
tion falls.  It  is  impossible  perhaps  to  frame 
a  comprehensive  definition  of  a  public  cor- 
poration within  the  principle  we  are  now  con- 
sidering. Counties,  towns,  and  municipal 
corporations  are  common  examples.  They 
are  governmental  agencies  vested  with  a  limit- 
ed governmental  control  over  localities.  But 
there  are  other  institutions  differing  from 
them  In  character,  but  which  are  no  less 
agencies  of  the  government  to  carry  out  some 
matter  of  administrative  concern.  Judge 
Thompson,  in  his  worli  above  cited,  says: 
"Where  the  state  pursues  the  policy  of  main- 
taining at  the  public  charge  a  system  of  educa- 
tion, consisting  of  common  schools,  semina- 
ries, colleges,  or  universities,  the  corpora- 
tions through  the  agenc^y  of  which  this  is 
don'e  are  generally  regarded  as  public  cor- 
porations, whether  created  by  general  or 
special  laws."  Again,  it  Is  said:  "Where 
universities  and  colleges  are  originated  and 
prosecuted  by  legislative  enactment.  Independ- 
ent of  private  contributions,  they  are,  as  a 
rule,  held  to  be  public  corporations,  and  their 
charters  may  be  altered,  amended,  or  re- 
pealed by  the  Legislature  at  pleasure."  29 
Ency.  L.  321.  And  the  colleges  or  universi- 
ties founded  and  Incorporated  by  the  state 
to  take  and  expend  the  aid  of  the  national 
government  to  instruction  in  agriculture  and 
mechanic  arts  have  usually  been  considered 
public  corporations ;  and  the  same  Is  true,  as 
a  rule,  of  State  Universities  or  other  insti- 
tutions of  learning  established  by  the  state 
and  controlled  by  it. 

The  Rhode  Island  College  of  Agriculture 
and  Mechanic  Arts  was  held  by  the  Supreme 
Court  of  that  state  to  be  a  state  institu- 
tion. The  court  say :  -  "Said  college  is  a 
state  institution ;  the  title  to  the  land,  build- 
ings, and  other  property  is  in  the  state;  and 
the  board  of  managers,  although  made  a 
corporation,  •  •  *  is  but  the  agent  of 
the  state  to  carry  out  the  purposes  of  the 
General  Assembly  In  connection  with  the  es- 
tablishment and  maintenance  of  the  college." 
Tucker  v.  Pollock,  21  R.  I.  317,  43  Atl.  309. 
In  Utah,  the  agricultural  college  which  was 
established  by  the  Legislature  was  held  to 
be  a  public  institution,  and  that  the  trustees 
thereof  are  officers  within  the  meaning  of  the 
organic  act  of  the  territory  requiring  all 
officers  not  otherwise  provided  for  to  be  ap- 
pointed by  the  Governor  by  and  with  the  ad- 
vice of  the  legislative  council.  From  the 
opinion  It  appears  that  the  law  governing 
the  institution  bears  In  some  respects  a  close 
resemblance  to  the  act  establishing  the  rela- 
tor college.  The  court  said:  "The  college 
was  designed  to  be  one  of  the  permanent  in- 
stitutions of  the  territory.  It  was  to  be  un- 
der the  control  of  trustees,  who  were  to 
'enact  by-laws  and  rules  for  the  regulation 
of  all  its  concerns,'  wlio,  in  addition  to  con- 
trolling all  its  financial  affairs  and  business 


Interests,  were  to  appoint  professors,  teach- 
ers, and  other  officers  and  assistants  of  the 
college."  The  Oklahoma  Agricultural  and 
Mechanical  College  is  held  to  be  a  public  in- 
stitution. "It  seemingly  needs  no  argument 
to  show  that  the  public  educational  institu- 
tions of  a  state  are  as  much  a  part  of  its 
sovereignty  as  are  its  counties."  Oklahoma 
A.  &  M.  College  v.  Willis,  6  Okl.  593,  52  Pac. 
921,  40  L.  R.  A.  677.  The  Supreme  Court  of 
Alabama,  In  a  leading  case  on  this  subject, 
say:  "While  we  would  unhesitatingly  main- 
tain the  doctrine  that  an  act  establishing  a 
private  corporation  forms  a  contract  by 
which  the  state  is  bound,  we  have  no  doubt 
but  the  president  and  trustees  of  the  Uni- 
versity of  Alabama  constitute  a  public  cor- 
poration, and  that  their  charter  may  be  al- 
tered, amended,  or  repealed  by  the  General 
Assembly,  at  pleasure."  And  again:  "What 
is  the  corporation,  consisting  of  the  presi- 
dent and  trustees  of  the  University  of  Ala- 
bama, but  an  Instrument  of  government  cre- 
ated for  Its  purposes?"  Trustees  of  Univ. 
V.  Winston,  5  Stew.  &  P.  17. 

Tlie  question  arose  in  North  Carolina 
whether  the  State  University  was  a  public  or 
private  corporation.  It  had  been  established 
by  the  state,  upon  public  funds,  though  pri- 
vate donations  had  been  also  Invited  and  re- 
ceived. The  court  said:  "But  the  court  is 
further  of  opinion  that  the  University  is  a 
public  institution  and  body  politic,  and 
hence  subject  to  legislative  control.  It  Is 
admitted,  and  the  court  is  prepared  to  hold, 
that  charters  of  corporations,  founded  by 
Individuals  on  their  own  funds,  either  for 
their  own  emolument  or  for  the  purposes  of 
education  or  other  general  charity,  are  con- 
tracts of  inviolable  obligation.  The  ad- 
mission and  exclusion  of  members,  the  quali- 
fication ct  directors  or  trustees,  the  mode  of 
keeping  up  their  succession,  and  the  govern- 
ment of  such  corporations,  are  absolutely 
fixed  by  the  charter,  and  can  only  be  modi- 
fied  by  the  concurring  will  of  the  Legislature 
and  the  corporations.  The  property  of  such 
a  corporation,  also,  is  as  secure  as  tilat  of  an 
individual  citizen.  But  the  University  was 
founded  by  the  state,  on  the  public  funds, 
and  for  a  general  public  charity.  •  •  • 
The  trustees  were  not  of  private  appoint- 
ment or  designation,  nor  bad  they  a  faculty 
of  keeping  up  the  succession  of  themselves; 
and  no  person  In  particular  derived  any  ex- 
clusive advantage  from  the  corporation.  But, 
on  the  contrary,  the  election  of  trustees  has 
ever  been  by  the  Legislature,  and  their  num- 
ber, more  or  less  at  different  periods,  as  di- 
rected for  the  time  being,  by  the  Legisla- 
ture. There  is  no  power,  but  their  own 
sense  of  the  public  Interest,  and  their  repre- 
sentative responsibility,  which  can  coerce 
the  members  of  the  Legislature  to  keep  up 
the  succession  by  elections  to  fill  vacancies 
as  they  may  occur;  and  therefore  the  corpo- 
ration  was  not^only  originally  the  creature  of 
the  Legislature,  but  It  is  absolutely  depend- 
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ent  on  its  will  for  Ita  continuing  existence. 
Hence,  It  seems  to  the  court  that  there  can- 
not be  an  Instance  of  a  corporation  more  ex- 
clusively founded  by  the  public,  more  com- 
pletely the  creature  of  public  policy,  for 
public  purposes  purely,  than  the  University 
of  North  Carolina.  •  •  •  It  is  true  that, 
since  the  incorporation,  there  may  have 
been  donations  to  the  college;  but  that  would 
not  alter  the  nature  of  the  foundation,  nor 
the  character  of  the  corporation.  It  is  mere- 
ly a  political  agent,  an  Instrument  of  state; 
and  it  follows  that  its  organization,  duration, 
and  goverment,  its  powers  of  acquiring 
property,  and  the  disposition  of  property  be- 
longing to  tt — ^at  all  events,  so  fnr  as  it  is  of 
public  endowment — are  subjects  for  legis- 
lative regulation."  University  v.  Maultsby, 
43  N.  C.  257. 

An  interesting  case  In  Florida  Is  quite  iu 
point  There  an  act  of  the  Legislature  had 
established  the  Florida  Agricultural  College, 
and  named  the  trustees  of  the  institution. 
It  bad  been  established  to  secure  the  benefit 
of  the  act  of  Congress  of  July  2,  1862.  The 
trustees  selected  a  site  for  the  college,  hav- 
ing previously  advertised  for  propositions 
from  different  localities  desiring  the  location 
for  contributions  to  aid  in  the  construction 
of  the  college.  Such  advertisement  resulted 
in  a  donation  of  over  2,000  acres  of  land,  on 
condition  of  the  location  of  the  college  at  the 
place  selected;  and  the  construction  of  build- 
ings was  thereupon  commenced.  Subse- 
quently another  act  was  passed  slightly 
changing  the  name  of  the  college,  changing 
the  management  by  removing  the  trustees 
named  in  the  former  act  and  substituting 
others,  and  also  authorizing  a  removal  of  the 
college  to  another  place.  The  act  required  the 
treasurer  of  the  former  board  to  deliver  the 
property  thereof  to  the  new  trustees.  A  de- 
mand for  such  property  having  bfeen  refused, 
a  proceeding  In  quo  warranto  was  brought 
to  test  the  right  of  the  former  trustees  to 
continue  to  act  as  a  body  corporate.  It  was 
claimed  by  the  respondents  that  the  later  act 
of  the  Legislature  was  void,  on  the  ground 
that  the  original  institution  was  a  private 
corporation,  and  also  in  consequence  of  the 
contract  locating  the  college.  The  court 
said:  "The  corporation  Is  Itself  founded  by 
the  state  through  property  derived  from  the 
government  of  the  United  States.  These 
trustees  are  made  by  this  legislation  the 
agents  of  the  state  to  collect  and  disburse 
property  appropriated  by  the  general  govern- 
ment to  the  state  for  a  public  purpose.  There 
Is  not,  and  never  was,  any  private  property  in 
the  trustees  in  the  funds.  They  were  derived 
from  the  government.  The  founder  of  this 
Institution  was  the  government  of  the  state 
of  Florida,  and  the  property  which  constitut- 
ed Its  basis  was  public  moneys  of  the  state 
of  Florido  derived  by  It  from  the  government 
of  the  United  States  in  trust  for  the  establish- 
ment of  an  institution  of  this  character.  It 
never  was  the  purpose  of  the  state  of  Florida 


to  give  these  trustees  any  private  right  to  this 
property.  Throughout  the  whole  legislation 
they  are  shown  to  be  simple  public  agents  to 
manage  a  public  property.  The  only  right 
they  have  to  it  is  by  legislation  of  the  state, 
and  every  section  of  these  acts  shows  that 
It  was  founded  by  public  funds  and  for  a  public 
purpose."  And  the  act,  Including  the  pro- 
vision for  removal,  was  held  valid,  notwith- 
standing the  contract  whereby  the  college 
had  been  located  between  the  trustees  and 
the  person  donating  the  lands  as  aforesaid. 
State  ex  rel.  v.  Knowles,  16  Fla.  577. 

There  are  .numerous  other  cases  aptly  il- 
lustrating the  distinction  between  a  public 
and  private  institution,  and  holding  a  college 
established  by  the  state  under  acts  more  or 
less  similar  to  our  own  to  be  a  public  corpo- 
ration or  institution.  Statev.  Vlcksburg,  etc., 
R.  Co.,  51  Miss.  361;  Dart  v.  Houston,  22  Oa. 
506;  Estate  of  Royer,  123  Cal.  614,  56  Pac. 
461,  44  L.  R.  A.  364;  State  ex  rel.  Little  v. 
Regents,  etc.,  55  Kan.  389,  40  Pac.  656,  29 
L.  R  A.  378;  Dunn  v.  Univ.,  9  Or.  357;  Nell 
V.  Trustees  of  Agr.  &  Mech.  Coll.,  31  Ohio 
St.  15 ;  MeCornlck  v.  Thatcher,  8  Utah,  294, 
30  Pac.  1091,  17  L.  R.  A.  243;  Regents,  etc., 
V.  McConnell,  5  Neb.  423;  State  ex  rel.  v. 
Regents,  etc.,  46  Neb.  373,  64  N.  W.  975; 
Society,  etc.,  v.  State,  58  Neb.  447,  78  N.  W. 
726;  State  ex  rel.  v.  McMillan  (N.  D.)  96  N. 
W.  311;  Henn  v.  State  Univ.,  22  Iowa,  185; 
Weary  v.  State  Univ.,  42  Iowa.  335;  Thomas 
V.  111.  Industrial  Univ.,  71  III.  310;  Illinois  In- 
dustrial Univ.  V.  Champaign  County,  76  111. 
184;  Head  v.  Univ.,  47  Mo.  220;  Univ.  v.  Rail- 
road Co.,  76  N.  O.  103,  22  Am.  Rep.  671;  Wat- 
son Seminary  v.  Pike  Co.  Court  (Mo.)  5ff  8. 
W.  880,  45  L.  R.  A.  675;  Board  v.  Phillips 
(Kan.)  73  Pac.  97,  100  Am.  St.  Rep.  475. 

When  we  come  to  examine  the  act  es- 
tablishing the  Wyoming  Agricultural  College, 
very  little,  if  anything.  Is  to  be  found  to 
characterize  it  as  a  private  corporation,  with- 
in the  principle  of  the  Dartmouth  College 
Case.  In  the  first  place,  the  act  Itself  de- 
clares that  the  college  shall  be  "a  state  public 
educational  institution."  It  Is  not  to  be 
supposed  that  the  Legislature  was  ignorant 
of  the  Import  of  that  term,  nor  of  the  exist- 
ence of  an  Important  distinction  between  a 
public  and  private  institution;  especially  in 
view  of  the  Constitution,  which  enjoins  upon 
the  Legislature  the  duty  of  establishing  and 
maintaining,  in  addition  to  free  elementary 
schools  of  every  needed  kind  and  grade  and 
a  university,  "such  other  institutions  as  may 
be  necessary"  to  a  "complete  and  uniform 
system  of  public  instruction"  (article  7,  J  1); 
and  which  prohibits  any  appropriation  for 
"charitable.  Industrial,  educational  or  benev- 
olent purposes  to  any  person,  corporation  or 
community  not  nnder  the  absolute  control  of 
the  state"  (article  3,  §  36).  By  the  unequiv- 
ocal language  employed,  the  legislative  In- 
tention to  create,  not  a  private  corporation 
Independent  of  the  sovereign  will  of  its  crea- 
tor, but  a  public  institution  of  the  state  de- 
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pendent  at  all  times  upon  the  Legislature, 
and  connected  with  the  administrative  arm 
of  the  state  government,  as  many  other  In- 
etltutiona,  U,  we  think,  beyond  reasonable 
controversy. 

Moreover,  the  remainder  of  the  act  bears 
out  the  legislative  Interpretation  of  the  char- 
acter of  the  institution  thereby  established, 
within  the  principle  recognized  by  the  over- 
whelming weight  of  authority.  The  trus- 
tees, who  constitute  the  governing  board  of 
the  college,  are  given  fixed  terms  of  office, 
and  are  to  be  appointed  by  the  Governor,  by 
and  with  the  advice  and  consent  of  the  Sen- 
ate; and  all  vacancies  are  to  be  filled  by 
the  Governor,  but  only  until  the  next  session 
of  the  Legislature  Thus,  the  trustees  are 
granted  no  power  to  perpetuate  tbemselves 
In  office,  nor  to  select  their  successors.  They 
are  required  to  procure  a  site  for  the  college, 
but,  whether  the  same  be  procured  "by  pur- 
chase, donation  or  otherwise,"  It  Is  to  be 
taken  "In  the  name  of  the  state  of  Wyoming." 
They  are  required  to  admit  free  of  tuition 
such  students  as  shall  be  selected  and  ap- 
pointed by  the  county  commissioners  of  the 
several  counties.  The  board  of  visitors  are 
required  to  suggest  in  their  report  "such 
improvements  as  they  may  deem  proper, 
which  report  shall  be  submitted  to  the  Legis- 
lature at  Its  next  session."  The  diplomas 
to  be  issued  by  the  faculty  of  the  college 
in  testimony  of  the  literary  honors  and 
degrees  conferred  are  required  to  be  "under 
the  seal  of  the  state."  A  member  of  the  fac- 
ulty Is  rendered  Ineligible  as  a  trustee.  It 
Is  provided  that  no  religious  qualification  or 
test  shall  be  required  of  any  student,  trustee, 
president,  professor,  tutor,  or  officer  of  said 
Institution,  or  as  a  condition  for  admission 
to  any  privilege  in  the  same,  and  that  no 
sectarian  tenets  or  principles  shall  be  taught 
or  Inculcated  therein;  a  provision  explain- 
able only  on.  the  theory  that  it  applies  to 
a  public  Institution.  Finally,  the  location 
of  the  institution  is  to  be  determined  by  a 
vote  of  the  people  of  the  state  at  a  desig- 
nated general  election,  and  the  qualification 
of  candidates  prescribed;  the  votes  cast 
upon  the  question  are  to  be  canvassed  In  the 
game  manner  in  all  respects  as  provided 
by  law  for  the '  canvass  of  votes  cast  for 
candidates  for  public  offices  voted  for  by  the 
electors  of  the  entire  state — unusual,  and, 
indeed,  unnecessary,  provisions.  If  the  col- 
lege was  not  to  be  a  public  institution. 
Public  institutions  only  are  required  to  be 
located  by  vote  of  the  people,  and  that  prp- 
Tislon  Is  contained  In  a  section  of  the  Con- 
stitution locating  the  seat  of  government, 
the  university,  the  Insane  asylum,  and  the 
penitentiary;  thus  in  a  measure  indicating 
what   was   meant   by    "public    Institutions." 

It  Is  true,  as  alleged  In  the  petition,  that 
the  college  has  not  received  any  public  funds ; 
that  from  the  time  of  Its  establishment  un- 
til the  distribution  of  the  Wlsser  estate  in 
December,  1004,  it  liad  not  received  funds 


from  any  source.  But  It  Is  here  seeking 
public  -  funds,  and,  as  suggested  In  another 
connection,  the  Legislature  lias  been  Im- 
portuned at  every  session  to  appropriate 
public  funds  for  Its  benefit  Moreover,  It  is 
apparent  that  the  institution  was  estab- 
lished In' anticipation  of  its  support  through 
future  appropriations  of  public  money.  Pri- 
vate donations  to  educational  Institutions  in 
this  state,  especially  public  institutions,  had 
not  been  common,  and  it  does  not  appear 
that  there  had  been  any  ofter  of  such  do- 
nations, or  any  proposition  of  private  en- 
dowment of  this  institution,  if  established. 
And  had  there  been  a  desire  on  the  part  of 
some  Individual  to  endow  such  an  Institu- 
tion, he  could  have  secured  the  Incorporation 
of  a  private  Institution  under  the  general 
laws,  which  seem  to  be  ample  for  the  purpose. 
If  public  aid  was  not  contemplated.  It  is 
difficult  to  account  for  its  denomination  as 
a  state  public  institution.  It  is  impossible 
to  adopt  any  other  view  than  that  when  the 
college  was  established  It  was  the  legislative 
design  to  create  an  institution  to  be  main- 
tained by  public  funds,  though  incidentally 
It  might  receive  private  assistance,  without 
ignoring  the  history  of  the  institution  and 
the  plain  indication  of  the  act  establishing 
it  In  the  message  of  the  executive  to  the 
Legislature  of  1893,  the  result  of  the  elec- 
tion locating  the  "State  Agricultural  College" 
was  referred  to;  and  it  was  suggested  that 
"It  will  be  necessary  for  the  state  to  provide 
suitable  land  and  buildings"  for  the  col- 
lege before  the  congressional  funds  could 
be  available;  and  that  "the  Inauguration  of 
this  educational  Institution  presents  one  of 
the  most  Important  questions  that  will  come 
before  the  Legislature,  and  one  which  may 
be  perplexing."  At  that  time,  the  Governor 
clearly  supposed  that  an  institution  had 
been  provided  for  whose  inauguration  de- 
manded the  appropriation  and  expenditure, 
of  public  funds.  Though  the  act  establish- 
ing the  college  was  silent  respecting  reports 
by  trustees,  a  general  law  was  then  in  force 
requiring  the  governing  board  of  every  state 
Institution  to  submit  biennial  reports  to  the 
Governor.  Laws  1890,  p.  19,  a  5,  {  1;  Rev. 
St  1899.  S  ISO. 

The  authority  conferred  upon  the  trustees 
"to  possess  and  use  for  the  benefit  of  the 
said  agricultural  college  the  buildings  and 
Bites"  provided  therefor,  and  "to  take  and 
bold  for  the  use  and  benefit  of  the  college  any 
real  and  personal  estate,"  and  "to  dlspo&e 
of  the  same  in  such  manner  as  they  may  deem 
most  conducive  to  the  interests"  of  said  col- 
lege, is  not  inconsistent  with  the  character 
of  a  public  educational  Institution.  Such  an 
institution  must  of  necessity  have  a  managing 
board,  and  discretion  may  well  be  granted 
the  board  In  respect  to  the  possession  and 
disposition  of  property  connected  with  the 
institution,  though  the  property  belong  to  the 
public.  The  authority  conferred,  and  the 
duty  imposed  under  those  proviajous,  as  well 
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88  under  another  soon  to  be  mentioned,  re- 
late to  pnbllc  matters,  and  the  trustees  In 
respect  thereto  are  public  agents.  They  are 
not  vested  with  any  private  right  or  pri- 
vate property.  Similar  powers  have  been 
conferred  upon  trustees  of  other  state  In- 
stitutions of  ludoubted  character  as  public  in- 
stltntlons.  They  were  conferred  by  the  same 
Legislature  upon  the  trustees  of  the  Hos- 
pital for  Miners,  the  government  of  which 
institution  has  since  l>een  placed  In  charge  of 
.  the  state  board  of  charities  and  reform. 
Laws  1890-91,  p.  352,  c.  81.  Much  reliance, 
in  this  connection.  Is  placed  by  counsel  for 
relators  upon  the  provisions  of  section  13  of 
the  act,  which  requires  the  trustees  to  con- 
form to  the  will  and  directions  of  the  donor 
of  any  property  "granted,  devised  or  be- 
queathed to  the  use  of  said  agricultural  col- 
lege." In  relation  to  different  provisions 
than  those  contained  In  other  parts  of  the 
act  In  question,  section  13  might  have  the 
reftult  contended  for,  and.  In  doubtful  cases, 
might  perhaps  be  sufficient  to  turn  the  scale. 
But  It  Is  found  here  In  an  act  clearly  es- 
tablishing a  public  institution,  as  determined 
by  every  other  provision  of  the  act;  and  it 
most  therefore,  In  our  opinion,  be  construed 
In  harmony  with  such  other  provisions  and 
the  legislative  declaration  found  in  the  first 
section.  It  cannot  be  held  therefore  to  be 
sufficient  in  itself  to  bring  the  college  es- 
tablished by  the  act  within  the  class  of  pri- 
vate corporations  coming  within  the  doc- 
trine of  the  Dartmouth  College  Case.  Iden- 
tically the  same  provision  was  contained  In 
the  act  establishing  the  University ;  yet  that 
Insdtutlon  was  founded  upon  public  funds, 
and  the  original  act  provided  for  Issuing 
territorial  bonds  to  provide  means  for  the 
erection  of  the  college  buildings,  and  for  an 
annual  tax  to  provide  an  Income  for  the 
Institution.  Indeed  the  act  establishing  the 
agricultural  college  was  modeled  upon  that 
creating  the  University,  as  found  in  the  re- 
vised statutes  of  1887.  With  few  exceptions 
the  provisions  of  the  two  acts  are  the  same, 
section  for  section;  the  notable  exceptions 
being  the  name  and  objects  of  the  institu- 
tion, its  location,  and  the  absence  in  the 
later  act  of  an  appropriation  for  the  benefit 
of  the  Institution,  and  a  provision  in  the  for- 
mer act  auttioriziDg  the  trustees  of  the  Uni- 
v«r8ity  to  Incorporate  ui^der  the  general 
laws,  which  Is  not  contained  in  the  later  act 
We  have  never  beard  it  contended  that  the 
Univei^ity  was  a  private  corporation,  and 
not  a  public  Institntion.  Upon  this  point 
there  are  other  requirements  of  our  Consti- 
tution tliat  ought  not  to  be  Ignored.  The  act 
of  January  10,  1891,  under  which  the  re- 
lator college  is  claiming  existence,  wonld 
seem  to  be  a  special  act  in  respect  to  the 
Incorporation  of  the  institution,  at  least  if 
Its  incorporation  is  as  a  private  Institution. 
There  was  then,  and  Is  now,  a  general  law  in 
force  permitting  the  incorporation  of  "a  col- 
lege^ academy  or  other  Ulce  institution  for  the 


education  of  youth,"  and.  If  not  compre- 
hensive enough,  or  framed  along  sufficiently 
broad  lines,  that  law  is  capable  of  amend- 
ment. The  Constitution  provides  that  in  sev- 
eral enumerated  cases  special  or  local  laws 
shall  not  be  enacted,  and  that  "in  ail  other 
cases  where  a  general  law  can  be  made  ap- 
plicable no  special  law  shall  be  enacted" 
(article  3,  §  27);  and  that:  "The  Legislature 
shall  provide  for  the  organization  of  corpora- 
tions by  general  law"  (article  10k  S  1).  It 
might  therefore  be  seriously  questioned 
whether  as  creating  a  private  corporation  the 
act  would  have  been  valid. 

The  fact  that,  after  the  founding  and 
establishment  of  a  public  state  institution  by 
legislative  enactment,  property  may  have 
been  given,  devised,  or  bequeathed  to  It,  or 
in  trust  for  Its  benefit,  has  never  been  deemed 
sufficient  to  change  the  character  of  the  in- 
stitution, nor  to  derive  the  Legislature  of 
Its  plenary  power  of  alteration,  amendment, 
or  even  repeal  of  the  act  In  such  cases 
there  Is  no  contract  relation  between  the  state 
and  the  donor.  Such  donations  must  be  pre- 
sumed to  have  been  made  with  knowledge  of 
the  public  character  of  the  institution  and 
the  power  of  the  Legislature  to  control  It 
University  v.  Maultsby,  43  N.  C.  257;  State 
ex  rel.  v.  Knowles,  16  Fla.  577;  Head  v. 
University,  47  Mo.  220;  Mead  v.  Ballard,  7 
Wall.  290,  19  L.  Ed.  100.  It  would  be 
strange  indeed  if  the  Legislature  could  be 
robbed  of  its  control  over  a  state  institution, 
or  if  such  an  Institution,  without  legislative 
consent,  could  be  made  over  into  a  private 
corporation,  through  the  mere  voluntary  act 
of  a  citizen  or  a  number  of  citizens  In  making 
a  gift  to  the  Institution.  In  Head  v.  Unlver- 
slly,  supra,  it  appears  that  a  board  of  com- 
missioners had  been  appointed  In  Missouri 
to  locate  the  University,  and  receive  grants 
of  land  and  bids  of  money  from  certain  named 
counties  to  secure  the  location  of  the  Insti- 
tution. Private  citizens  of  Boone  county 
subscribed  a  large  sum  of  money,  and  a  cer- 
tain college  subscribed  Its  buildings  and  ap- 
paratus to  the  building  fund  of  the  Uni- 
versity; and  In  consideration  thereof  the 
University  was  located  In  Boone  county. 
Yet  the  court  said :  "But  these  contributions 
to. the  building  fund  did  not  constitute  the 
contributors  founders  of  the  University. 
Nor  did  the  contributions  alter  the  nature  of 
the  foundation,  or  change  the  character  of 
the  corporation.  Between  this  and  the  Dart- 
mouth College  Case  and  the  coses  following 
that  decision  there  is  a  broad  distinction, 
namely,  the  diflference  that  exists  between  a 
public  institution  of  the  state  and  a  private 
corporation."  The  question  as  to  whether  an 
inviolable  contract  results  from  an  Invited  or 
accepted  private  donation  to  a  public  insti- 
tution is  analogous  to  the  question  that  arises 
upon  the  removal  of  a  county  seat,  where,  In 
consideration  of  Its  previous  location,  private 
citizens  or  communities  may  have  donated 
lands  or  money.    It  Is  well  settled  in  the  latr 
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ter  case  that  no  sugIi  contract  exists.  New- 
ton T.  Commissioners,  100  U.  S.  548,  25  L. 
Ed.  710;  Harris  r.  Shaw,  13  111.  463;  Swartz 
V.  Commissioners  (Ind.  Sup.)  03  N.  E.  31; 
Edwards  v.  Lesueur,  132  Mo.  410,  33  S.  W. 
1130,  31  L.  R.  A.  815.  In  the  case  of 
Swartz  T.  Commissioners,  supra,  it  was  said 
by  the  Supreme  Court  of  Indiana  that 
the  fact  that  private  parties  "made  donations 
•  •  *  of  lands  or  other  means  to  secure 
the  location  of  the  county  seat  at  the  point 
In  question  would  not  in  a  legal  sense  consti- 
tute a  contract,  or  preclude  or  estop  the  state 
from  removing  the  seat  of  Justice  to  a  point 
elsewhere  In  the  county,  by  subsequent  or  fu- 
ture legislation." 

It  follows  that  no  contract  obligation  was 
violated  by  the  repealing  act  In  question. 
The  effect.  If  any,  of  the  repeal  upon  the  Wls- 
ser  devise,  or  the  relation  of  the  trustees 
thereto,  is  not  before  us  for  consideration. 
As  to  the  repealing  act,  we  are  here  concerned 
only  with  Its  effect  upon  the  standing  of  the 
agricultural  college  as  an  established  insti- 
tution of  learning  within  the  sense  of  the  acts 
of  Congress  under  which  the  funds  In  contro- 
versy have  been  donated.  And,  let  It  here  be 
said  that  we  have  nothing  whatever  to  do 
with  the  policy  of  the  law.  That  Is  a  matter 
resting  entirely  with  the  legislative  branch 
of  the  government.  Should  It  be  conceded 
that  the  Legislature  had  pursued  a  mistaken 
policy,  In  this  affair,  that  would  be  no  reason 
for  avoiding  a  statute  otherwise  unassailable. 
The  Constitution  and  laws  have  not  vested 
In  the  courts  the  right  to  determine  the  policy 
of  the  state  In  legislative  matters.  Mr.  Jus- 
tice Brewer,  when  sitting  as  a  member  of  the 
Supreme  Court  of  Kansas,  forcibly  stated  this 
proposition  as  follows:  "Here  the  single 
question  is  one  of  power.  We  make  no  laws. 
We  change  no  Constitutions.  We  inaugurate 
no  policy.  When  the  Legislature  enacts  a 
law,  the  only  question  which  we  can  decide 
is  whether  the  limitations  of  the  Constitution 
have  been  infringed  upon."  Prohibitory 
Amendment  Cases,  24  Kan.  706. 

Finally,  It  is  Insisted  that  the  repealing  act 
is  obnoxious  to  the  following  provision  of  the 
Constitution:  "The  I^egislature  shall  not 
locate  any  other  public  Institutions  except  un- 
der general  laws,  and  by  vote  of  the  people." 
That  provision  Is  foimd  in  the  last  clause  of 
section  23  of  article  7,  and  is  immediately  pre- 
ceded by  clauses  designating  the  temporary 
location  of  the  seat  of  government,  the  State 
University,  the  insane  asylum,  and  peniten- 
tiary, and  more  remotely,  though  In  the  same 
section,  by  the  provision  authorizing  the  Leg- 
islature to  submit  to  the  people  the  location 
of  said  Institutions  and  the  seat  of  govern- 
ment after  10  years.  The  argument  on  be- 
half of  the  relators  upon  this  point  Is  that 
the  act  here  assailed  attempts  to  dissolve  an 
Institution  created  by  the  people.  The  insti- 
tution was  not,  however,  created  or  estab- 
lished by  the  people,  as  distinct  from  the 
Legislbture,  either   through   their   votes   in 


locating  it  or  otherwise.  Nor  have  the  people 
by  the  fundamental  instrument  of  their  state 
government  reserved  to  themselves  the  right 
to  establish  or  create  public  institutions.  The 
people  have  reserved  the  power  to  vote  upon 
the  location  of  such  Institutions  established  or 
proposed  to  be  established.  They  did  so  in  re- 
spect to  the  college  here  in  question;  and  hence 
we  suppose  the  Legislature  would  be  powerless 
to  continue  the  college  In  existence  and  change 
its  location,  without  submitting  the  question  of 
change  of  location  to  a  vote  of  the  people. 
In  view  of  the  limited  relief  sought  In  the 
case  at  bar,  it  Is  unnecessary  to  consider  the 
effect  of  the  repealing  act  upon  that  part  of 
the  original  act  providing  for  locating  the 
college.  That  portion  of  the  act  has  served 
its  purpose,  and,  for  the  purposes  of  this  case, 
we  shall  take  it  for  granted,  without  de- 
ciding, that  the  Legislature  could  not  destroy 
the  effect  of  the  location  of  the  college,  or 
take  away  its  habitation  by  merely  repealing 
the  sections  under  which  the  location  had 
been  submitted  to  and  determined  by  the  peo- 
ple. The  repealing  act  therefore  will  he  con- 
sidered only  so  far  as  it  affects  those  provi- 
sions of  the  original  act  which  establishes  the 
college  and  regulates  its  affairs  and  manage- 
ment. 'The  Legislature  is  vested  with  all  leg- 
islative powers  of  the  state;  It  may  do  any- 
thing within  the  domain  of  legislation  which 
is  not  ^repugnant  to  the  state  or  federal  Con- 
stitutions; and  constitutional  restrictions  up- 
on the  Legislature  are  not  to  be  enlarged  by 
construction  beyond  their  terms.  Moreover, 
the  power  of  establishing  public  institutions 
Is  by  the  Constitution  expressly  vested  In  the 
Legislature.  Section  1  of  the  article  in  which 
the  clause  above  quoted  is  found  imposes  up- 
on the  Legislature  the  duty  of  providing  for 
the  establishment  and  maintenance  of  free 
public  schools,  and  "such  other  institutions  as 
may  be  necessary."  Section  18  of  the  same 
article  provides:  "Such  charitable,  reforma- 
tory and  penal  institutions  as  the  claims  of 
humanity  and  the  public  good  may  require, 
shall  be  established  and  supported  by  the 
state  In  such  manner  as  the  Legislature  may 
prescribe."  With  the  one  exception  of  the 
location  of  public  institutions,  the  power  of 
the  Legislature  over  them  is  unrestrained, 
and  Its  authority  supreme.  Unless,  there- 
fore, to  "locate"  Is  to  "establish"  an  Institu- 
tion of  the  character  of  the  college  in  ques- 
tion, it  is  erroneous  to  say  that  the  people  es- 
tablished It.  We  think  that  counsel  are  mis- 
taken in  the  supposition  that,  without  A  loca- 
tion, an  Institution  cannot  exist.  Examples 
are  numerous  In  the  books  of  public  institu- 
tions which  were  established  and  in  existence 
in  advance  of  tlieir  location,  or  the  selection 
of  a  site.  They  may  not  be  In  a  position  to 
conduct  operations  until  located;  but  that 
they  may  constitute  an  existing  institution, 
if  so  declared  by  the  Legislature  and  pro- 
vided with  a  governing  board,  Is,  we  think, 
self-evident.  A  building  site  Is  as  essential 
to  the  operation  of  a  college  as  the  selection 
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of  tbe  town  for  Its  locatJon.  Tet  is  appears 
that  tbere  had  been  no  building  site  secured 
for  Ibis  college  until  January  30, 1905,  notwitb- 
standing  tbat  It  bad  a  governing  board  long 
prior  thereto,  who  had  been  intrusted  with 
property  for  its  benefit. 

Tbe  location  of  an  institution  differs  essen- 
tlaliy  from  its  creation.  In  many  of  the 
cases  cited  in  this  opinion  tbe  institution 
Involved  had  been  located  by  a  board  or 
commission  appointed  for  tbat  purpose  by 
the  act  establishing  it  and  usually,  after 
receiving  bids  or  donations,  such  board  or 
commission  selected  a  town  or  place  for  its 
location.  It  seems  never  to  have  been  sup- 
posed, and  we  apprehend  tbat  none  would  be 
so  rash  as  to  contend,  tbat  tbe  board  or 
commission,  In  locating  the  institution,  bad 
established  or  created  It  Upon  principle, 
however,  there  would  seem  to  be  no  dif- 
ference between  such  cases  and  the  one  at 
bar  Id  this  respect  In  those  cases  tbe  loca- 
tion occurred  through  tbe  agency  of  a  board, 
in  tbe  case  at  bar  through  the  agency  of  tbe 
people.  True,  In  tbe  case  before  us,  tbe 
agency  of  ttie  people  in  such  matters  is 
provided  for  in  the  Constitution;  but  that  we 
think,  does  not  alter  tbe  situation  In  regard  to 
tbe  tbing  attended  to,  and  required  to  be 
deteriuined,  by  the  people  themselves.  Two 
cases  In  Wisconsin  have  been  cited.  They 
are  not  In  point  though  they  serve  to  Illus- 
trate the  principle  under  discussion.  The 
Constitution  of  tbat  jstate  deprived  the 
Legislature  of  any  power  to  create,  author- 
ize, or  incorporate,  by  general  or  special 
law,  any  bank  or  institution  with  powers  of 
banking,  except  In  tbe  manner  provided  In 
the  Constitution,  viz.,'  tbe  Legislature  was 
authorized  to  submit  to.  tbe  voters  at  any 
general  election  tlie  question  of  "bank  or  no 
bank."  and.  if  a  majority  of  tbe  voters  should 
be  for  banks. '  then  tbe  Legislature  might 
grant  bank  charters,  or  pass  a  general  bank- 
ing law;  but  It  was  provide  tbat  no  such 
grant  or  law  should  have  any  force  or  effect 
until  the  same  should  have  been  subQiittcd  to  a 
vote  of  the  electors  of  tbe  state,  and  ap- 
proved by  a  majority  of  tbe  votes  cast  on  the 
subject  It  will  be  seen  from  this  statement 
that  erkn  after  the  people  had  voted  in 
favor  of  banks,  no  law  enacted  on  tbe 
subject  obtained  any  force  until  ratlQed  by 
a  vote  of  the  people.  Under  such  circum- 
stances it  was  necessarily  held  tbat  the 
people  had  reserved  to  themselves  all  the 
legislative  power  on  the  subject  of  banks  and 
banking,  and  that  a  law  which  bad  been  ap- 
proved by  a  vote  of  the  people  could  not  be 
amended  without  submitting  the  amendment 
to  a  like  vote.  State  ez  rel.  v.  Hastings,  12 
Wis.  62;  Van  Steenwyck  v.  Sackett  17  Wis. 
64S.  Now  it  needs  no  argument  to  show 
tbat  tbe  act  establishing  the  agricultural 
college  was  not  submitted  to,  nor  ratified 
by,  tbe  people.  Not  a  single  elector  outside 
of  tbe  membership  of  the  Legislature  that 
passed  the  act  of  Juuuar/  10,  lSi)l,  and  the 


Governor  who  approved  it  was  afforded  an 
opportunity  of  voicing  bis  opinion  at  tbe 
polls  as  to  whether  the  college  should  or 
should  not  be  established.  Who  is  competent 
to  say  whether  such  a  proposition  would 
have  carried  or  not  had  Its  submission  been 
required  by  the  Constitution,  or  bad  it  In 
fact  been  submitted?  Tbe  unnecessary,  sub- 
mission of  a  question  or  an  act  to  a  vote 
of  the  people  is  held  not  to  be  conclusive 
upon  the  Legislature.  Dalits  v.  Gritlin  (Ga.) 
43  S.  El  758.  It  might  therefore  be  suggested 
in  passing  that  had  the  Constitution  required 
the  question  of  establishing  a  public  insti- 
tution to  be  submitted  to  a  vote  of  tbe  people^ 
then  the  agrlculturnl  college  would  not  bave 
been  legally  established. 

We  think  It  cannot  reasonably  be  said  that 
the  dissolution  of  an  Institution  overthrows 
the  expressed  will  of  tbe  (leoiile  when  there 
has  never  been  an  expression  of  the  popular 
will  upon  the  subject  At  the  election  In  1892, 
by  virtue  of  tbe  act  of  1891.  the  electors  were 
given  tbe  choice  of  two  alternatives,  nnd  two 
only — either  to  vote  for  a  place  as  a  seat  for 
tbe  agricultural  coII<*ge.  or  not  to  vote  at  ail. 
That  there  should  be  such  a  college  had  been 
determined  by  the  Legislature  beforehand; 
and  the  Constitution  does  not  require  that* 
any  other  choice  shall  be  exercised  by  the 
people  in  tbe  premises,  than  as  to  location. 
The  combined  constitutional  provisions,  as  we 
think  they  must  be  read  and  construed,  con- 
fer upon  the  Legislature  the  sole  power  of 
establishing  public  Institutions,  subject  only 
to  the  restriction  tbat  they  shall  not  be  lo- 
cated except  under  general  laws  and  by  rote 
of  tbe  people.  There  is  nothing  in  that  re- 
straint which,  in  our  opinion,  can  be  con.«tru 
ed  to  require  an  Institution  once  established 
by  tbe  Legislature  to  be  perpetuated.  Hav- 
ing all  tlie  power  that  exists  anywhere  to 
establish  an  institution,  it  necessarily  has 
the  power  to  dissolve  It  unless  tbe  doing  so 
involves  tbe  violation  of  some  constitutional 
provision.  And.  for  the  reasons  stated,  the 
conclusion  seems  to  us  Inevitable  that  the  dl»- 
solution  by  the  Legislature  of  an  institution 
established  by  It  though  located  by  vote  of 
the  people.  Is  not  in  contravention  of  the 
clause  of  the  Constitution  requiring  the  ques- 
tion of  location  to  be  settled  by  the  people 
themselves.  The  repeal  of  the  sections  of 
tbe  act  establishing  tbe  college,  providing  It 
with  a  managing  board,  and  regulating  Ita 
affairs,  is  not  a  removal  of  Its  location  in 
the  sense  of  tlie  constitutional  provision. 
The  college  has  not  been  removed  to  Laramie, 
the  seat  of  the  University,  as  argued  by  coun- 
sel. An  agi'lcultural  college  was  a  part  of 
that  institution  before  the  location  of  the 
relator  college.  Where  an  act  of  tbe  Legis- 
lature disorganized  a  county,  and  attached 
it  to  another  county  for  judicial,  taxing,  and 
other  purposes,  it  was  held  in  Minnesota  that 
the  act  was  not  to  be  regarded  as  removing 
the  county  seat,  and  was  not  therefore  repugn 
oauttoavrovisionoftlieConBtitutloii  prohibit- 
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Ingtheteglalaturefromremovlng  county  seats 
without  the  consent  of  the  people  to  be  af- 
fected. State  ex  rel.  t.  McFadden,  23 
Minn.  40.  And  it  is  held  that,  where  an 
oflSce  is  created  by  the  Legislature,  the  fact 
that  the  people  may  have  elected  an  incum- 
bent will  not  of  Itself  prevent  the  Legislature 
from  subsequently  abolishing  the  office. 
State  V.  Douglas,  20  Wis.  428.  7  Am.  Rep.  87 ; 
Conner  v.  Mayor,  5  N.  Y.  285;  Opinion  of 
Justices,  117  Mass.  C03. 

We  are  therefore  of  opinion  that  the  re- 
pealing act  of  1905  is  valid,  so  far  at  least 
as  to  render  ineSecttve  that  portion  of  the 
act  of  1891  establishing  the  agricultural  col- 
lege, declaring  its  objects,  authorizing  the 
appointment  of  trustees  therefor,  and  con- 
ferring specified  powers  upon  them  as  such 
trustees,  at  least  as  to  the  future  exercise 
of  such  powers.  In  other  words,  the  repeal- 
ing act  has  discontinued  the  agricultural  col- 
lege established  by  the  act  repealed,  so  far 
as  such  college  obtained  any  standing  under 
that  act,  and  therefore  deprived  the  relators 
of  any  capacity,  which  they  might  otherwise 
have  had  to  receive  and  expend  the  govern- 
ment donations.  We  have  been  deeply  sensi- 
ble of  the  Importance  of  the  questions  In- 
volved In  this  hearing,  and  of  the  responsi- 
bility attaching  to  a  decision  of  the  case. 
We  have  not  arrived  at  a  conclusion  until 
after  the  closest  consideration,  and  the  most 
thorough  investigation  at  our  command.  We 
have  been  ably  and  fairly  assisted  by  counsel 
representing  both  sides.  We  are  convinced 
that  the  conclusion  to  which  we  have  been 
forced  la  the  only  one  possible,  under  the 
Constitution,  laws,  and  authorities.  For  the 
reasons  set  forth  in  this  opinion  the  demurrer 
will  be  sustained. 

BEARD  and  VAN  ORSDBL,  JJ.,  concur. 


(30  Utab,  246) 

SMITH  V.  OREGON  SHORT  LINE  R.  CO. 

(Supreme   Court   of   Utah.    March   7,    1006.) 

1.  EsTOPPix — Ejectment. 

The  owner  of  land,  which  a  railroad  com- 
pany takes  and  incloses  within  its  right  of 
way  is  not  estopped  to  maintain  ejectment 
therefjr  by  merely  making  no  objection  for 
three  years;  it  not  appearing  that  be  bad 
knowledge  thereof,  or  that  valuable  or  perma- 
nent improvements  were  made  thereon,  or  that 
the  company's  entry  was  induced,  or  its  oc- 
cupancy sanctioned  or  acquiesced  In  by  any- 
thing be  said  or  did. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Estoppel,  §§  268,  275.] 

2.  Same — Ejectment  by  Gbanteb. 

The  grantee  of  land  is  not  estopped  to 
maintain  ejectment  therefor,  except  for  some- 
thing done  or  said  by  him  after  the  conveyance ; 
the  grantor  not  being  estopped  at  the  time  of 
the  conveyance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Estoppel,  Sf  69-71.] 

Appeal  from  Second  District  Court,  Weber 
County;  H.  H.  Rolapp,  Judge. 
Action  by  Nicholas  Smith  against  the  Ore- 


gon Short  Line  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

P.  L.  Williams,  for  appellant    M.  D.  Les- 
senger  and  A.  B.  Pratt,  for  respondent. 

STRAUP,  J.  1.  This  Is  an  action  in  eject- 
ment brought  by  respondent  against  the  ap- 
pellant The  findings  show:  That  the  re- 
spondent was  the  owner  of  a  certain  tract 
of  land  situate  In  Weber  county.  In  1874 
the  Utah  Northern  Railroad  Company,  a 
common  carrier,  entered  upon  the  tract 
without  objection  or  protest  from  the  owner 
thereof,  but  without  first  obtaining  his  per- 
mission, and  constructed  its  railroad  thereon, 
and  ever  since,  it  and  its  successors  oper- 
ated the  railroad  without  objection  from 
any  one.  In  1897  the  appellant  acquired  ail 
the  right,  title,  and  Interest  of  the  Utah 
Northern  Railroad  Company  in  and  to  its 
property,  including  all  its  rights  in  and  to 
Its  roadbed,  and  it  ever  since  continued  to 
use  and  operate  the  said  railroad  over  and 
across  the  said  land  as  a  part  of  its  railroad 
system,  without  objection.  In  1890  H.  B. 
Gibson,  then  the  owner  of  the  tract,  erected 
fences,  one  on  each  side  of  the  raiiroad 
traclj,  for  the  purpose  of  keeping  his  stock 
from  straying  thereon.  The  fences  were  so 
maintained  from  the  time  of  their  construc- 
tion until  April,  1900,  when  the  appellant 
broadened  and  raised  Its  roadbed  and  bal- 
lasted its  track,  at  which  time  It  removed 
the  fences,  no  objection  being  made  thereto, 
nor  permission  being  given  so  to  do  by  the 
owner  of  the  land  or  any  one  claiming  to 
be  such  owner,  and,  at  the  same  time,  the 
appellant,  without  the  permission  of  the 
owner  of  the  land,  erected  new  fences,  one 
on  each  side  of  the  track.  Inclosing  an  ad- 
ditional strip  of  land  four  feet  wide  on  one 
side  and  eight  feet  wide  on  the  other,  and 
ever  since  so  maintained  the  fences  and 
continuously  and  exclusively  used  the  strip 
so  Inclosed  for  the  purpose  of  Its  road  with- 
out objection  or  protest  until  in  March,  1903, 
when  the  land  was  conveyed  by  Gibson  to 
the  respondent  who  thereupon  demanded 
from  appellant  possession  of  the  entire  tract 
and  notified  it  to  vacate  the  same.  Judg- 
ment was  given  in  favor  of  respondent  for 
the  restitution  of  the  additional  strips  so 
taken  and  inclosed  by  the  appellant  in  1900, 
together  with  $75.00  damages  for  their  un- 
lawful detention  from  March,  1903,  the  time 
when  the  respondent  became  the  owner  of 
the  land,  to  the  time  of  trial.  Judgment  was 
given  In  favor  of  appellant  for  the  remainder 
of  the  tract,  and  for  the  land  as  originally 
taken  and  as  occupied  at  the  time  of,  and 
prior  to  the  fencing  In  of  the  additional 
strips. 

2.  The  findings  are  not  assailed.  No  error 
Is  assigned  with  respect  to  them.  Theasslgned 
errors  relate  only  to  the  conclusions  of  law, 
and  these  are  all  that  can  be  reviewed  by 
us.    Crooks  T.  Harmon,  29  Utah,  — ,  81  Pac 
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96.  Upon  the  flndlngs  as  made,  appellant 
contends  that  it  was  entitled  to  the  posses- 
sion of  not  only  the  ground  awarded  it,  bnt 
also  to  the  additional  strips  fenced  in  by  It 
in  1900 ;  the  possession  of  which  was  award- 
ed to  the  respondent  Upon  the  findings  as 
made  the  contention  cannot  prevail.  Gases 
are  cited  by  appellant  to  the  effect,  and  it 
Is  urged  by  it  that,  when  a  railroad  com- 
pany has  entered  upon  land  with  the  consent 
or  license  of  the  owner,  upon  the  faith  of 
which  permanent  and  valuable  improvements 
have  been  made,  or  when  the  owner  of  the 
land  has  knowledge  of  the  fact  that  the  rail- 
road company  has  entered  bis  land  and  is 
proceeding  to  construct  its  road  thereon,  and 
remains  inactive  and  permits  it  to  expend 
large  sums  of  money  for  such  purpose  and 
to  make  permanent  and  valuable  Improve- 
ments without  Interfering  or  forbidding  the 
company  from  so  doing,  such  owner  is  estop- 
ped from  evicting  the  company  by  an  action 
of  ejectment;  and  when  he,  thereafter,  con- 
veys the  land,  his  grantee  is  likewise  estopped 
from  maintaining  such  an  action.  In  recog- 
nition of  these  principles  the  trial  court 
awarded  the  appellant  that  portion  of  the 
tract  decreed  to  It  As  to  this  portion  of  the 
tract  the  findings  show  that  It  was  entered 
upon  30  years  ago,  permanent  and  valuable 
improvements  were  made  thereon,  and  it 
was,  during  all  that  time,  coi^tlnuously  and 
exclusively  occupied  by  the  appellant  and 
Its  predecessors  for  railroad  purposes  with- 
out objection  or  Interruption.  From  these 
facts,  a  license  to  occupy  may  well  be  Im- 
plied, and,  at  the  time  of  the  conveyance, 
respondent's  grantor  would  be  estopped 
from  ejecting  the  appellant 

But  these  principles  of  law  do  not  api^y 
with  equal  force  to  the  additional  strips 
taken  by  the  appellant  in  1900.  The  finding 
of  the  court  is  that  the  fences  erected  by  Gib- 
son In  1890,  and  maintained  for  10  years, 
substantially  fencing  In  appellant's  right  of 
way,  were  removed  by  appellant  without  per- 
mission being  given  by  the  owner  of  the  land 
so  to  do,  and  without  permission  from  the 
owner  it  erected  new  fences  inclosing  the  ad- 
ditional strips.  While  it  is  found  that  these 
things  were  done  without  objection,  no  find- 
ing is  made  that  they  were  done  with  the 
knowledge  of  the  owner,  nor  that  he  ac- 
quiesced therein.  Nor  is  there  any  finding 
tiiat  permanent  and  valuable,  or  any,  im- 
provements were  made  on  the  additional 
strips  thus  taken.  While  the  findings  show 
that  in  1900  appellant  widened  and  raised 
Its  roadbed  and  ballasted  its  track,  they  do 
not  show  that  any  of  these  things  were  done 
on  the  additional  strips  taken,  or  that  the 
strips  were  necessary  for  or  in  aid  of  such 
purposes.  No  finding  is  made  that  the  ap- 
pellant, on  the  strength  or  faith  of  anything 
done  or  said  on  the  part  of  the  owner  of  the 
land,  entered  upon,  or  took  the  additional 
strips,  or  that  It,  In  good  faith,  believed,  or 
claimed  that  It  had  the  right  or  permission 


so  to  do.  So  far  as  made  to  appear  by  the 
findings,  appellant's  taking  of  the  additional 
strips  was  wholly  unauthorized  and  unlaw- 
ful. While  an  unauthorized  taking  of  land 
for  public  use  may  be  ratified  by  subsequent 
acts  and  conduct  on  the  part  of  the  owner, 
yet  such  ratification  should  not  be  Implied 
merely  from  the  fact  of  a  delay  or  failure 
to  object,  especially  when  no  permanent  or 
valuable  Improvements  are  being  made  there- 
on. Ordinarily,  the  law  does  not  compel 
one  to  protest  against  a  wrongful  entry  up- 
on his  land  at  the  peril  of  being  h6ld  to  rati- 
fy it  The  statute  has  pointed  out  the  mode 
by  which  a  party  seeking  to  obtain  property 
for  public  use  may  do  so  lawfully.  We  see 
no  "reason  why  such  mode  was  not  nor  why 
it  cannot  now  be  pursued.  Cases  are  also 
cited  to  the  effect  that  the  grantee  takes  the 
land  with  the  burdens  Imposed  upon  It  and 
existing  at  the  time  of  the  conveyance.  Of 
course,  if  respondent's  grantor  at  the  time 
of  his  conveyance  was  estopped  from. main- 
taining an  action  of  ejectment  for  the  addi- 
tional strips  taken,  then  likewise  Is  the  re- 
spondent estopped  from  maintaining  such  ac- 
tion. However,  to  say  that  respondent's 
grantor  was  so  estopped,  we  must  do  so 
alone  upon  the  finding  that  during  a  period 
of  only  three  years  he  made  no  objection  to 
appellant's  taking  the  additional  strips  with- 
out a  finding  that  he  had  knowledge  thereof, 
and  without  a  finding  that  valuable  or  perma- 
nent Improvements  were  made  thereon,  or 
that  appellant's  entry  was  Induced,  or  Its 
occupancy  sanctioned  or  acquiesced  in  by 
anything  that  he  said  or  did. 

Being  of  the  opinion  that  the  respondent's 
grantor,  at  the  time  of  the  conveyance,  was 
entitled  to  maintain  an  action  of  ejectment 
against  appellant  for  the  additional  strips, 
the  respondent  is  not  estopped  from  so  doing 
after  the  conveyance,  unless  something  was 
done  or  said  by  him  thereafter  to  work  an 
estoppel,  which  is  not  here  claimed. 

Let  the  judgment  of  the  court  below  be 
affirmed,  with  costs.    Such  Is  the  order. 

McCARTT,  J.,  concurs. 

BAETCn,  0.  J.  Under  the  facts  stipu- 
lated, found,  and  revealed  by  the  evidence  ap- 
pearing in  the  record  herein,  I  am  of  the 
opinion  that  the  plaintiff  has  shown  no  right 
of  recovery  in  this  case,  and  therefore  dis- 
sent from  the  affirmance  of  the  Judgment 


<80  UUta,  261) 
In  re  BUNTING'S  ESTATE. 
(Supreme  Court  of  Utoh.    Feb.  13,  190a) 

1.  EXECUTOBS  AND  ADMINIBTBATOBS  —  AP- 
POINTMENT —  Notice  —  Publication. 
Rev.  St.  1898,  §  4026,  provides  that  no- 
tices and  orders  in  probate  proceedings  shall 
be  Bufficient  whether  given  by  publication  or 
posting,  that  the  notice  be  given  for  not  less 
than  10  days,  but  that  the  court  judge,  or 
clerk,  when  authorized,  may  order  or  direct 
the  precise  manner  of  giving  notice,  or  may 
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prescribe  ft  longer  notice  than  10  days.  An 
order  for  notice  of  an  application  for  the 
appointment  of  an  administrator  required  that 
the  notice  be  published  in  two  issues  of  a 
newspaper  for  a  period  of  at  least  a  week 
prior  to  September  28th,  and  by  mailing  a 
copy  of  the  notice  to  the  heirs  as  required  by 
section  3818.  The  notice  was  first  published 
on  September  20tb,  and  the  second  and  last 
insertion  was  on  September  27th,  the  day  prior 
to  the  time  set  for  hearing,  and  no  notice  was 
mailed.  Held,  that  the  court  acquired  no  juris- 
diction under  such  notice  to  appoint  an  ad- 
ministrator. 

2.  Saue— Residence   of  Heirs— Notice— Pe- 
tition. 

Where  a  petition  for  appointment  as  ad- 
ministrator of  an  estate  recited  that  deceased 
was  a  resident  of  a  certain  town  in  Idaho ; 
that  an  administrator  had  t)een  appointed  for 
his  estate  in  that  state,  and  gave  tlie  names 
of  decedent's  heirs,  and  that  petitioner  was 
advised  that  W.,  who  at  the  time  of  filing 
the  petition  was  acting  guardian  for  deceased's 
minor  children,  held  in  trust  for  the  estate, 
personal  property  of  the  value  of  $50,000,  the 
petition  sufficiently  showed  the  domicile  of 
the  heirs. 
8.  Domicile — Minob  Heibb. 

In  the  absence  of  proof  to  the  contrary,  it 
will  be  presumed  that  the  minor  children  and 
heirs  of  a  deceased  person  were  residents  of 
the  place  of  decedent's  residence  at  the  time 
of  his  death. 

[Ed.  Note. — For  oases  in  point,  see  vol.  17, 
Cent.  Dig.    Domicile,  §  28.] 

Appeal  from  District  Court,  Box  Elder 
County ;  W.  W.  Maugban,  Judge. 

Proceedings  for  the  settlement  of  the 
estate  of  Charles  Bunting,  deceased.  From 
an  order  denying  the  petition  of  Grace  Bunt- 
ing to  set  aside  an  order  for  the  issuance  of 
letters  of  administration  to  W.  D.  Rlter,  and 
to  revoke  and  cancel  such  letters,  she  appeals. 
Reversed. 

This  is  an  appeal  froai  a  final  order  of  the 
First  Judicial  district  court  sitting  at  Box 
Elder  county,  Utah,  denying  the  petition  of 
Grace  Bunting,  filed  in  said  court,  to  set 
aside  an  order  therein  made  directing  that 
letters  of  administration  issue  to  W.  D.  Rlter 
in  the  matter  of  the  estate  of  Charles  W. 
Bunting,  deceased,  and  to  revoke  and  cancel 
the  letters  of  administration  Issued  to  said 
Rlter  In  obedience  to  said  order.  The 
grounds  set  forth  in  the  petition,  and  upon 
which  It  Is  based,  are:  That  the  district  court 
of  Box  Elder  county  failed  to  acquire,  and 
was  without  jurisdiction  to  make  said  order 
appointing  said  administrator  of  said  estate. 
The  admitted  facts  in  the  case  are  about  as 
follows:  Charles  W.  Bunting  died  at  the 
county  of  Box  Elder,  Utah,  on  May  16,  1897 ; 
that  at  the  time  of  bis  death  he  was  a  widow- 
er, his  wife  having  died  about  August  16, 
1894.  At  the  time  of  his  death  he  was  a 
resident  of  Blackfoot,  Idaho,  at  which  place 
he  had  resided  with  his  wife  and  fire  minor 
children  for  many  years  prior  to  the  day  of 
his  death ;  that  he  left  surviving  as  his  only 
heirs  at  law  five  minor  children,  the  names 
and  ages  of  whom  are  as  follows:  Grace 
Bunting,  petitioner  and  appellant  herein, 
born  November  24^  1886,  who  reached  her  j 


majority  on  the  24th  day  of  November,  1904, 
and  who  is  unmarried ;  Laura  Isabel  Bunting, 
born  August  18,  1884,  who  Is  now  married; 
Charles  W.  Bunting,  bom  October  27,  1889; 
Lyman  Buntlug,  born  December  27,  1891; 
Albert  Bunting,  born  July  28,  1894.  Said  Al- 
bert Bunting  died  in  the  month  of  October, 
1901.  Said  deceased  left,  at  the  time  of  bU 
death,  a  large  estate,  consisting  of  real  and 
personal  property  in  the  state  of  Idaho.  Soon 
after  his  death,  and  on  or  about  the  month 
of  May,  1887,  an  administrator  of  his  estate 
was  appointed  in  the  state  of  Idaho,  who 
qualified  and  entered  upon  the  discharge  of 
his  duties  immediately  thereafter  as  such  ad- 
ministrator, and  the  estate  in  Idaho  has  not 
yet  been  fully  administered,  and  no  final  set- 
tlement thereof  has  been  made,  nor  has  the 
administrator  thereof  been  discharged  from 
his  trust  On  September  6,  1900,  one  J.  J. 
Guheen,  who  claimed  to  be  a  creditor  of 
Charles  W.  Bunting,  deceased,  filed  his  peti- 
tion in  the  clerk's  office  of  said  First  district 
court  of  Box  Elder  county  praying  for  the 
appointment  of  respondent  W.  R.  Rlter  as 
adnilnlstrator  of  said  estate.  The  petition 
contained  the  usual  as  well  as  necessary  al- 
legations in  proceedings  of  this  kind.  On 
September  18,  1900,  at  the  courthouse  in  said 
county  of  Box  Elder  the  clerk  of  said  court 
made  an  order  fixing  September  28,  1900,  for 
hearing  said  petition  of  J.  J.  Guheen,  pray- 
ing for  the  issuance  to  W.  D.  Rlter  of  let- 
ters of  administration  in  the  estate  of  Charles 
W.  Bunting,  deceased.  The  judge  of  said 
court  made  and  signed  an  order  prescribing 
and  directing  the  manner  of  giving  notice  of 
the  hearing  of  said  petition,  which  was  filed 
in  the  clerk's  office  of  said  court,  which  is 
as  follows:  "Upon  reading  and  filing  the 
petition  of  J.  J.  Guheen  praying  for  the  is- 
suance to  William  D.  Rlter  of  letters  of  ad- 
ministration on  the  estate  of  Charles  Bunt- 
ing, deceased;  it  Is  hereby  ordered  that  due 
notice  of  the  hearing  thereon  be  given  by 
publishing  notice  of  the  time  and  place  there- 
of in  at  least  two  Issues  of  the  'Box  Elder 
News'  for  the  period  of  at  least  one  week 
prior  to  said  28th  day  of  September,  A.  D. 
1900,  and  by  mailing  a  copy  of  this  order  ac- 
cording to  law.  Dated  this  16th  day  of  Sep- 
tember, A.  D.  1900."  The  clerk.  In  pursu- 
ance of  the  foregoing  order,  caused  notice  of 
such  hearing  to  be  published  and  the  record 
shows  the  same  was  published  in  the  "Box 
Elder  County  News,"  a  weekly  newspaper, 
in  two  Issues  only.  The  first  publication  and 
Insertion  of  the  notice  in  said  paper  was  made 
on  the  20th  day  of  September,  1900,  and  the 
second  publication  and  Insertion  on  the  27th 
day  of  September.  1900,  and  no  other  publi- 
cation or  service  of  said  notice  was  made; 
nor  was  any  copy  of  the  order  or  notice  mail- 
ed to  any  of  the  heirs  or  their  legal  repre- 
sentatives, as  directed  in  said  order,  or  other- 
wise. On  September  28,  1900,  a  hearing  on 
said  petition  was  had  before  the  clerk  of 
said  court,  who,  after  the  hearing  was  con- 
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cinded,  filed  bis  report  recommending  that 
letters  of  administration  upon  said  estate  be 
issued  to  W.  D.  Riter,  as  j)rayed  for  In  the 
petition,  whereupon  the  judge  of  said  coiurt, 
on  said  date,  September  28,  1900,  made  an 
order  approving,  affirming,  and  adopting  the 
clerk's  report,  and  ordered  that  letters  of 
administration  issue  to  said  Biter.  No  real 
or  personal  property  has  come  Into  the  bands 
of  Riter  as  sach  administrator,  nor  is  there 
any  property  in  his  possession  or  under  his 
control  belonging  to  the  said  estate.  At  the 
time  the  petition  for  letters  of  administra- 
tion was  filed  by  J.  J.  Guheen,  and  upon 
which  letters  were  issued,  Grace  Bunting  had 
not  reached  her  majority,  and  was  therefore 
a  minor  heir  of  the  deceased,  Bunting.  It 
also  appears  that  this  proceeding  was  com- 
menced by  Grace  Bunting,  petitioner  herein, 
with  the  knowledge  and  consent  of  the  other 
heirs ;  one  of  whom  had  reached  her  majority 
at  an  earlier  date,  on  the  2d  day  of  Decem- 
ber, 1904.  and  within  less  than  two  weeks  af- 
ter she,  the  petitioner,  had  reached  her  ma- 
jority and  her  disability  had  been  removed. 
The  court,  after  hearing  the  evidence  Intro- 
dnoed  on  l>ehalf  of  Grace  Bunting  In  support 
of  her  petition,  overruled  said  petition,'  from 
wliicb  order  she  has  appealed  to  this  couTt. 
Dickson,  Ellis,  Ellis  &  Schulder,  for  ap- 
pellant.    Dey  &  Stevens,  for  respojident. 

Mccarty,  J.,  after  making  the  foregoing 
statements  of  facts,  delivered  the  opinion  of 
the  court 

The  main  or  principal  ground  upon  which 
appellant  claims  that  the  court  did  not  have 
jurisdiction  to  make  the  order  upon  which 
letters  of  administration  were  issued  to  W. 
D.  Biter,  is  that  the  order  made  by  the  court 
September  18,  1900,-  directing  that  notice 
of  the  hearing  on  the  petition,  upon  which 
said  letters  were  issued,  "be  given  by  pub- 
lishing notice  of  the  time  and  place 'tiiereof 
In  at  least  two  Issues  of  the  Box  Elder  News 
for  the  period  of  at  least  one  week  prior  to 
the  said  28th  day  of  September,  1900  [date 
fixed  by  the  clerk  for  the  hearing],  and  mail- 
ing a  notice  of  the  order  according  to  law," 
was  not  compiled  with  in  two  particidars: 
First,  the  order  was  not  published  in  the 
Box  Elder  News,  as  directed;  nor  was  any 
notice  mailed  or  otherwise  sent  to  the  heirs, 
or  any  of  them,  of  the  beai-ing  mentioned 
In  the  order.  Section  4026,  Rev.  St.  1898, 
provides  that  notices  and  orders  In  probate 
proceedings  "shall  be  sufficient,  whether  the 
notice  be  given  by  publication  or  posting, 
that  the  notice  be  given  for  not  less  than 
ten  days;  but  the  court  judge  or  the  clerk 
when  authorized,  may  order  or  direct  the  pre- 
cise manner  of  giving  notice  •  •  *  or  may 
prescribe  a  longer  notice  than  ten  days." 
The  order  made  in  the  case  under  considerar 
tlon  was  that  the  "notice  of  the  hearing 
•  •  •  be  given  by  publishing  notice  of 
time  and  place  thereof  In  two  issues  of  the 
Box  Elder  News  for  a  period  of  at  least  one 


week  prior  to  the  28th  day  of  September," 
etc.  Now  the  record  shows  that  the  first  in- 
sertion of  the  notice  referred  to  appeared 
in  the  Box  Elder  News,  September  20th,/ 
and  the  second  or  last  insertion  on  the  27th, 
of  September,  1900;  the  last  publication  of 
the  notice  being  the  day  prior  to  the  time 
set  for  the  hearing.  This  was  not  a  com- 
pliance nor  a  substantial  compliance  with 
the  order  of  the  court  directing  the  "pre- 
cise manner"  the  notice  should  be  given. 
The  order  provided  that  the  publication 
should  be  for  a  period  of  at  least  one  week 
prior  to  the  date  fixed  for  the  hearing. 
Neither  was  notice  of  the  hearing  mailed  to 
the  heirs  of  the  deceased  as  required  by 
section  3818,  Rev.  St  1898,  and  as  directed 
by  the  order  of  the  judge.  The  purpose  of 
the  law  in  requiring  notice  to  be  given  of  the 
time  and  place  of  hearing  petitions  for  let- 
ters of  administration  Is  to  advise  those  who 
are  interested  in  the  proceedings,  and  give 
them  an  opportunity  to  be  present  and,  if 
they  so  desire,  make  objections  to  the  Issu- 
ance of  letters  to  the  party  petitioning  there- 
for. 18  Cyc.  120.  That  such  is  the  intent 
of  the  statute  is  apparent  from  section  4038, 
which  provides  that  "any  person  shall  have 
a  right  to  be  heard  by  the  court  at  any  hear- 
ing on  any  question  affecting  a  probate 
•  *  •  matter  In  which  he  Is  Interested." 
And  this  court  held  in  the  case  of  Wells  v. 
Kelly,  11  Utah,  421,  40  Pac.  705,  that  "the 
law  is  too  well  settled  to  require  reference 
to  authorities  that  where  jurisdiction  de- 
pends on  the  publication  of  a  notice  and  the 
trial  of  the  cause  is  proceeded  with  before 
such  publication  is  complete,  the  court  acts 
without  jurisdiction,  and  its  orders  are  void. 
In  2  Abbott's  Probate  Law,  5  853,  it  is  said: 
"All  jurisdiction  of  person  or  property  de- 
pends upon  notice.  It  is  the  one  fundamen- 
tal and  indispensable  foundation  for  'due 
process  of  law,'  and  it  may  be  said,  as  a  rule 
without  exception,  that  no  judicial  action 
whatsoever  is  valid  or  binding  without  some 
notice,  actual  or  constructive.  It  is  likewise 
fundamental  that  the  requirements  for  giv- 
ing notice  must  be  strictly  complied  with, 
and  this  rule  applies  with  increased  force 
to  what  are  termed  'special  proceedings.' 
Proceedings  In  probate  belong  to  this  class." 
Respondent  Riter  contends  that  inasmuch 
as  the  petition  upon  which  letters  were  is- 
sued to  him  recites  that  the  ages  and  resi- 
dence of  the  heirs  of  the  deceased  were  un- 
known to  the  petitioner,  J.  J.  Guheen,  the 
necessity  of  mailing  notices  to  the  heirs  was 
dispensed  with.  The  petition  referred  to  of 
J.  J.  Guheen  shows  that  he  was  and  is  a 
resident  of  Pocatelio,  Idaho,  and  it  also  re- 
cites that  deceased,  at  the  time  of  his  death, 
was  a  resident  of  Blackfoot,  Idaho,  and  that 
an  administrator  has  been  appointed  for  the 
estate  of  the  deceased  in  that  state,  and  it 
furtiier  recites  and  gives  the  names  oj  the 
heirs  of  ti.e  deceased,  and  It  also  shows  that 
Bunting,  at  the  time  of  his  death  was  a  rcsi- 
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dent  of  Blackfoot,  Idaho,  and  It  further  ap* 
pears  from  the  petition  that  Guheen  was  ad- 
Tlsed  of  the  fact  that  one  Daniel  Wolsten- 
holni,  who,  at  the  time  of  the  filing  of  the 
petition,  was  the  acting  gtiardian  of  said 
minor  children,  held  In  trust  for  said  estate 
personal  property  of  the  value  of  $50,uoo. 
In  other  words,  it  Is  shown  by  the  petition 
of  Guheen  that  he  was  well  informed  on  all 
matters  pertaining  to  the  estate  of  the  de- 
ceased. Including  the  nan>eB  of  the  belrs 
thereto.  It  is  a  well-established  rule  of  law 
that  the  domicile  or  permanent  residence  of 
a-  minor  is  the  same  as  that  of  the  parent; 
and  further,  when  a  domicile,  or  permanent 
residence,  is  once  established,  it  is  presumed 
to  continue  until  the  contrary  Is  made  to  ap- 
pear. 10  Am.  &  Eng.  Bnc.  Law,  pp  14,  29, 30, 
and  cases  cited;  14  Cyc.  858,  850.  Woemer, 
In  his  Law  of  Guardianship  (pages  80,  81), 
says:  '  "The  domicile  of  an  infant  is  that  of 
his  father.  •  •  •  This  domicile  remains 
until  the  Infant  legally  acquires  another, 
and  since  the  law  conclusively  disables  in- 
fants from  acting  for  themselves  during 
minority,  their  domicile  cannot  be  altered 
by  their  own  acts  before  reaching  majority. 
Hence,  the  legal  domicile  of  infant  orphans 
is  at  the  place  where  the  father  was  domi- 
ciled at  the  time  of  bis  death."  Therefore, 
because  Guheen  may  not  have  bad  actual  pos- 
itive knowledge  at  the  very  moment  of  flllng 
his  petition  of  the  place  of  residence  of  the 
heirs,  all*  of  whom  were  minors  at  the  time 
Bunting  died,  and  all,  except  one,  at  the  time 
the  petition  was  filed,  did  not  dispense  with 
the  necessity  of  mailing  notices  to  them,  as 
required  by  section  3818,  Rev.  St  1808,  of  the 
place  and  time  of  the  bearing  on  the  petition, 
at  Blnckfoot,  Idaho,  the  place  where  Bunting 
resided  at  the  time  of  his  death,  and  which 
was  known  to  Guheen  when  he  filed  his  peti- 
tion. After  Bunting  died,  the  presumption 
is,  In  the  absence  af  any  proof  to  the  contrary, 
that  his  heirs,  minor  children,  continued  to 
reside  at  Blackfoot,  all  of  which  Guheen  was 
bound  to  take  notice. , 

We  are  of  the  opinion  that  the  court  acted 
•without  Jurisdiction  in  making  the  order  di- 
recting that  letters  of  administration  issue 
to  W.  D.  Rlter.  The  case  Is  therefore  re- 
rereed,  with  directions  to  the  trial  court  to 
vacate  and  set  aside  the  order  and  revoke 
the  letters  of  administration  Issued  thereon; 
the  costs  of  this  appeal  to  be  taxed  against 
respondent 

BARTCH,  a  J.,  and  STRAUP,  J.,  concur. 


(72  Kan.  B33) 

UcALLISTER  et  al.  r.  FAIR  et  al. 

(Supreme  Court  of  Kansas.    Jan.  6,  1006.) 

Dkscent  and  Distribution— Death  op  Wifb 
— Rioirrs  of  Husband. 

The  power  to  declare  the  rule  for  the 
descent  of  property  is  vested  in  the  Legis- 
lature, and  where  it  has  provided  Mn  plain 
and  peremptoijr  language  that  a  husband  shall 


inherit  from  hb  deceased  wife,  and  no  ex- 
ception is  made  on  account  of  criminal  con- 
duct, the  court  is  not  justified  in  reading  into 
the  statute  a  claase  disinheriting  a  husband 
because  he  feloniously  killed  bis  intestate  wife 
for  the  purpose  of  acquiring  her  property. 

(Ed.  Note. — For  cases  in  point,  see  vol.  16^ 
Cent.  Dig.  Descent  and  Distribution.  {  133.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Jewell  County; 
R.  M.  Plckler,  Judge. 

Action  by  Mollle  McAllister  and  others 
pgalnst  J.  P.  Fair,  as  administrator,  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.    Affirmed. 

R.  W.  Turner,  for  plaintiffs  in  error.  W. 
8.  Canan,  W.  R.  Mitchell,  K  P.  Uotchkiss, 
and  S.  H.  Allen,  for  defendants  in  error. 

JOHNSTON,  C.  J.  This  was  a  proceeding 
begun  in  the  probate  court  to  obtain  a  dis- 
tribution of  the  estate  of  Kate  Brandt  She 
was  killed  by  her  husband  on  March  14^ 
1003,  for  the  purpose  of  obtaining  her  prop- 
erty, and  In  a  prosecution  for  the  offense  he 
was  convicted  of  murder  In  the  first  degree, 
and  Is  now  imprisoned  in  the  penitentiary 
under  a  death  sentence.  She  had  no  chil- 
dren, and  under  ordinary  and  normal  clr- 
comstances  her  husband  would  inherit  her 
estate.  She  left  a  personal  estate  said  to  be 
worth  about  $1,000,  and  the  husband  assigned 
and  transferred  bis  interest  in  it  to  G.  A. 
Bailey,  the  attorney  who  defended  him 
against  the  criminal' charge.  Her  brothers 
and  sisters,  the  nearest  blood  relatives  living, 
claimed  the  estate,  alleging  that  the  hus- 
band's crime  disabled  him  to  take  any  in- 
terest In  It  In  the  probate  court  and  also 
in  the  district  court  to  which  the  case  was 
appealed,  It  was  held  that  the  husband  was 
the  only  heir  of  his  deceased  wife;  that  her 
estate  descended  to  him,  and  that  Bailey  was 
entitled  to  it  under  the  assignment 

The  plaintiffs  complain,  and  insist  that  a 
murderer  should  not  be  permitted  to  inherit 
the  estate  of  his  victim.  The  descent  and 
devolution  of  property  Is  regulated  by  stat- 
ute. Section  2521  of  the  General  Statutes 
of  1001  provides:  "If  the  Intestate  leave 
no  issue,  the  whole  of  his  estate  shall  go  to 
his  wife;  and  If  he  leave  no  wife  nor  Issue, 
the  whole  of  bis  estate  shall  go  to  his  par- 
ents." Section  2520  provides :  "All  the  pro- 
visions hereinbefore  made  In  relation  to  the 
widow  of  a  deceased  husband,  shall  be  appli- 
cable to  the  husband  of  a  deceased  wife. 
Each  Is  entitled  to  the  same  rights  or  por- 
tion in  the  estate  of  the  other,  and  like  in- 
terests shall  in  the  same  manner  descend  to 
their  respective  heirs."  Section  2532  pro- 
vides that:  "The  personal  property  of  the 
deceased  not  necessary  for  the  payment  of 
debts,  nor  otherwise  disposed  of  according 
to  law,  shall  be  distributed  to  the  same  per- 
sons and  In  the  same  proportions  as  though 
it  were  real  estate."  It  is  conceded  that  the 
statute  is  general  and  inclusive  In  Its  terms, 
but  it  Is  said  to  be  inconceivable  that  the 
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Legislature  Intended  to  give  an  estate  to  a 
husband  wbo  murdered  bis  wife  to  obtain  it 
It  Is  argued  that  the  letter  of  a  statute 
should  not  prevail  over  its  sense  and  spirit, 
and  that  a  literal  Interpretation  of  the  stat- 
ute in  question  would,  in  effect,  be  giving 
property  as  a  reward  for  crime.  It  is  said 
that  the  Legislature  Is  presumed  to  have  en- 
acted the  stajjite  in  question,  having  in  view 
the  maxims  of  the  common  law,  that  no 
man  should  take  advantage  of  his  own  wrong, 
or  acquire  property  by  his  own  crime,  or  use 
the  law  to  accomplish  his  unlawful  purposes, 
and  therefore  the  courts  are  jnstlQed  in 
implying  a  different  intention  to  the  Legis- 
lature and  excepting  murderers  from  the 
operation  of  the  statut& 

Tucse  considerations  would  have,  great 
weight  if  there  were  ambiguity  in  the  stat- 
ute, or  if  It  were  the  province  of  the  court 
to  settle  the  policy  of  the  state  with  respect 
to  the  descent  of  property  or  as  to  the  char- 
acter and  extent  of  punishment  which  should 
be  inflicted  for  the  commission  of  crima 
That  any  one  should  be  given  property  as  the 
result  of  bis  crime  is  abhorent  to  the  mind 
of  every  right-thinking  person,  and  is  a 
strong  reason  why  the  lawmakers,  in  fixing 
the  rules  of  inheritance  and  prescribing  pun- 
ishment for  felonious  homicide,  should  pro- 
vide that  no  person  should  inherit  property 
from  one  whose  life  be  bad  feloniously  taken. 
A  statute  of  this  character  has  been  enacted 
in  at  least  one  state.  Iowa  Code,  §  3386; 
In  re  Kuhn's  Estate  (Iowa)  101  N.  W.  151. 
The  horror  and  repulsion  caused  by  such  an 
atrocity,  however,  does  not  warrant  the  court 
In  reading  Into  a  plain  statutory  provision 
an  exception  which  the  statute  Itself  in  no 
way  suggests.  If  the  statute  were  of  doubt- 
ful meaning  and  open  to  two  constructions, 
there  might  be  room  to  infer  that  the  Legis- 
lature intended  the  one  which  would  be  most 
reasonable  and  just  in  Its  application.  As 
will  be  observed,  however,  the  rule  of  in- 
heritance is  explicit,  and  the  statute  contains 
no  hint  that  any  one  Is  to  be  excluded  on 
account  of  misconduct  or  crime.  In  Ayers 
V.  Com'rs  of  Trego  County,  37  Kan.  240,  15 
Pac.  229,  the  court  was  asked  to  read  into  a 
statute  a  meaning  which  Its  words  did  not 
import,  and  the  reply  was  made,  "We  have 
not  the  right  to  change  the  statute,  where 
It  is  clear  and  free  from  ambiguity,  by  any 
Judicial  interpretatloa"  In  the  recent  case 
of  Railway  Co.  v.  Grain  Co.,  68  Kan.  585, 
75  Pac.  1051,  it  was  held  tliat  the  fraud  and 
misconduct  of  one  party,  which  prevented 
another  from  bringing  an  action,  did  not 
create  an  Implied  exception  to  the  statute  of 
limitations;  that  the  Legislature  having 
made  no  exception  on  that  ground  none  could 
be  made  by  the  courts:  that  it. was  the  duty 
of  the  courts  to  administer  the  law  regardless 
of  particular  cases  of  hardship;  that  the 
function  of  changing  a  law  because  it  works 
unjustly  or  oiq)re8sively  belongs  to  the 
L^ifllature,  and  for  a  court  to  ingraft  an 
84  P.— 8 


exception  upon  a  statute  would  be  judicial 
legislation. 

The  argument  that  a  literal  interpretation 
of  the  statute  would,  in  effect,  encourage  crime 
and  contravene  public  policy  is  no  reason 
why  the  cotu-t  should  disregard  a  plain  stat- 
utory provision,  nor  Justify  it  in  determining 
the  policy  of  the  state  upon  the  question. 
The  right  to  determine  what  is  the  best  poli- 
cy for  the  people  is  In  the  Legislature,  and 
courts  cannot  assume  that  they  have  a  wis- 
dom superior  to  that  of  the  Legislature,  and 
proceed  to  inject  Into  a  statute  a  clause 
wtilch.  In  their  opinion,  would  be  more  in 
consonance  with  good  morals  or  accomplish 
better  justice  than  the  rule  declared  by  the 
Legislature.  It  has  been  said  that  "the 
well-consldered  cases  warrant  the  pertinent 
conclusion  that  when  the  Legislature,  not 
transcending  the  limits  of  Its  power,  speaks 
In  clear  language  upon  a  question  of  policy. 
It  becomes  the  judicial  tribunals  to  remain 
silent"  Deem  v.  Milllkin,  6  Ohio  Clr.  Ct 
R.  857.  The  statute  makes  nearness  of  re- 
lationship to  the  decedent,  and  net  the  char- 
acter or  conduct  of  the  heir,  the  controlling 
factor  as  to  the  right  of  Inheritance.  Be- 
sides, the  penalties  for  felonious  homicides 
are  deflnltely  prescribed  In  another  statute, 
and  the  loss  of  the  inheritable  quality  or  the 
forfeiture  of  an  estate  is  not  among  them. 
If  the  coui-t  should  hold  that  the  loss  of 
heirship  and  the  forfeiture  of  an  estate  was 
a  consequence  of  Brandt's  crime.  It  would 
have  to  Ignore  the  legislative  rule  governing 
the  descent  of  property,  and  would.  In  effect. 
Impose  a  punishment  for  his  crime  in  addi- 
tion to  that  prescribed  by  the  only  t>ody  au- 
thorized to  declare  penalties  for  violations 
of  law.  Nor  is  It  easy  to  attribute  to  the 
Legislature  an  Intention  to  take  from  a 
criminal  the  right  to  Inherit  as  a  consequence 
of  his  crime,  since  the  Constitution  provides 
that  no  conviction  shall  work  a  corruption 
of  blood  or  forfeiture  of  estate.  Bill  of 
Rights,  S  12. 

The  cases  relied  on  by  plaintiffs  in  error 
as  authorities  against  the  right  to  inherit 
are  those  Involving  Insurance  policies,  wills, 
and  the  like.  Riggs  v.  Palmer,  115  N.  Y. 
506,  22  N.  E.  188,  5  L.  R.  A.  340,  12  Am.  St. 
Rep.  819;  Ell^rson  v.  Wescott,  148  N.  T.  149, 
42  N.  E.  540 ;  Lundy  v.  Luudy,  24  Can.  Sup. 
Ct.  650;  Life  Insurance  Co.  v.  Armstrong,  117 
U.  S.  591,  6  Sup.  Ct.  877,  29  L.  Ed.  997; 
Schmidt  v.  Northern  Life  Ass'n,  112  Iowa, 
41,  83  N.  W.  800,  51  L.  R.  A.  141,  84  Am.  St. 
Rep.  323;  Box  v.  Lanier.  112  Tenn.  393,  79 
S.  W.  1042,  C4  L.  R.  A.  458.  There  is  a  man- 
ifest difference,  however,  between  private 
grants,  conveyances,  and  contracts  of  Indi- 
viduals and  a  public  act  of  the  Legislature. 
It  might  be  that  a  person  would  not  be  i>er- 
mltted  to  avail  himself  of  the  benefits  of  an 
insurance  policy  the  maturity  of  which  had 
been  accelerated  by  his  felonious  act  Many 
considerations  of  an  equitable  nature  might 
affect  the  operation  or  enforcement  of  a  grant 
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or  contract  of  a  private  person  which  would 
have  no  application  or  bearing  on  a  statute  en- 
acted by  the  Legislature.  So  far  as  the  de- 
scent of  property  Is  concerned,  the  courts 
are  practically  unanimous  In  holding  that  all 
the  power  and  responsibilty  rests  with  the 
Legislature.  They  have  spoken  with  one 
voice  In  opposition  to  the  exclusion  of  an 
heir  from  taking  an  estate  on  account  of 
crime,  where  the  statute  in  plain  terms  des- 
ignates blm  as  one  entitled  to  Inherit. 

In  Owens  v.  Owens,  100  N.  C.  240,  6  S.  B. 
794,  thecourt  had  under  consideration  the  ques- 
tion whether  a  wife  who  bad  been  convicted 
of  being  accessory  to  the  killing  of  her  hus- 
band was  disabled  to  take  the  share  of  the 
estate  left  by  the  deceased  which  the  statute 
gave  to  her.  It  is  said:  "We  are  unable  to 
And  any  sufficient  legal  ground  for  denying  to 
the  petitioner  the  relief  which  she  demands, 
and  it  belongs  to  the  lawmaking, power  alone 
to  prescribe  additional  grounds  for  the  for- 
feiture of  the  right  which  the  law  Itself 
gives  to  a  surviving  wife.  Forfeitures  of 
property  for  crime  are  unknown  to  our  law, 
nor  does  It  Intercept  for  such  cause  the  trans- 
mission of  an  Intestate's  property  to  heirs  and 
distributees,  nor  can  we  recognize  any  such 
operating  principle." 

In  Carpenter's  Estate,  170  Pa.  203,  32  AtL 
637,  29  L.  R.  A.  145,  50  Am.  St.  Rep.  765, 
It  was  held  that  a  son  who  murdered  bis 
father  for  the  purpose  of  securing  the  father's 
estate  was  entitled  to  take  the  estate  under 
the  intestate  laws,  and  that  his  crime  did 
not  destroy  his  right  of  inheritance.  Among 
other  things  the  court  remarked :  "The  Leg- 
islature has  never  Imposed  any  penalty  of 
corruption  of  blood  or  forfeiture  of  estate 
for  the  crime  of  murder,  and  therefore  any 
such  penalty  has  no  legal  existence.  •  •  • 
The  Intestate  law.  In  the  plainest  words,  des- 
ignates the  persons  who  shall  succeed  to  the 
estates  of  the  deceased  persons.  It  Is  Im- 
possible for  the  courts  to  designate  any  dif- 
ferent persons  to  take  such  estates,  without 
violating  the  law.  •  •  •  It  Is  argued, 
however,  that  It  would  be  contrary  to  public 
policy  to  allow  a  parricide  to  Inherit  his 
father's  estate.  Where  Is  the  authority  for 
such  a  contention?  How  can  such  a  propo- 
sition be  maintained  when  there  is  a  positive 
statute  which  disposes  of  the  whole  subject? 
How  can  there  be  a  public  policy  leading  to 
one  conclusion  when  there  Is  a  positive  stat- 
ute directing  a  precisely  opposite  conclusion? 
In  other  words,  when  the  Imperative  lan- 
guage of  a  statute  prescribes  that  'upon  the 
death  of  a  person  his  estate  shall  vest  in 
his  children.  In  the  absence  of  a  will,'  how 
can  any  doctrine  or  principle  or  other  thing 
called  public  policy  take  away  the  estate  of 
a  child  and  give  it  to  some  other  person? 
The  Intestate  law  casts  the  estate  upon  cer- 
tain designated  persons,  and  this  is  absolute 
and  peremptory,  and  the  estate  cannot  be 
diverted  from  those  persons  and  given  to 
other  persons,  without  violating  the  statute. 


There  can  be  no  public  policy  which  contra- 
venes the  positive  language  of  a  statute." 

In  Beem  v.  Mllllkin,  supra,  It  was  held  that 
"the  statute  of  descents  provides  in  clear 
terms  that  where  one  dies  intestate  and  seised 
in  fee  of  lands  they  shall  descend  and  pass  to 
the  children  of  such  Intestate,  and  the  courts 
cannot,  upon  consideration  of  policy,  so  In- 
terpret the  statute  as  to  exclude  from  the 
Inheritance  one  who  murders  such  intestate." 
This  decision  was  affirmed  by  the  Supreme 
Court  of  Ohio  upon  the  reasons  given  by  the 
circuit  court    53  Ohio  St  668,  44  N.  E.  1134. 

In  Sbellenberger  v.  Ransom,  41  Neb.  646, 
59  N.  W.  939,  25  L.  R.  A.  564,  the  Supreme 
Court  of  Nebraska  first  held  that  one  who 
killed  an  ancestor  could  not  share  In  an  es- 
tate (31  Neb.  61,  47  N.  W.  700,  10  L.  R.  A. 
810,  23  Am.  St  Rep.  500),  but  upon  a  rehear- 
ing and  a  fuller  consideration  the  court  chan- 
ged Its  position,  and  declared  that  where  a 
statute  of  descents  contains  no  exception  on 
account  of  crime  the  courts  can  add  none. 
In  determining  the  question,  the  court  said: 
"When  the  law  is  clear  and  explicit  and  its 
provisions  are  susceptible  of  but  one  interpre- 
tation, its  consequences  for  evil  can  only  be 
avoided  by  a  change  of  the  law  itself,  to  be 
effected  by  legislative,  and  not  by  judicial, 
action."  In  meeting  the  suggestion  that  to 
allow  a  person  to  gain  property  by  Intention- 
al homicide  is  shocking  to  the  senses,  and 
that  the  Legislature  would  necessarily  have 
shared  in  a  feeling  of  abhorrence  against  such 
a  rule  If  they  had  given  it  attention  when 
the  act  was  passed,  the  court  remarked: 
"This  Is  no  justification  to  this  court  for  as- 
suming to  supply  legislation,  the  necessity 
for  which  has  been  su^ested  by  subsequent 
events,  but  which  did  occur  to  the  minds 
of  those  legislators  by  whom  our  statute  of 
descent  was  framed.  Neither  the  limitations 
of  the  civil  law  nor  the  promptings  of  hu- 
manity can  be  read  Into  a  statute  from  which, 
without  question,  they  are  absent,  no  matter 
how  desirable  the  result  to  be  obtained  may 
be." 

In  the  case  of  In  re  Kuhn,  supra.  It  was 
contended  that  public  policy  forbids  a  party 
from  deriving  advantage  from  a  criminal  act, 
but  the  answer  made  by  the  Supreme  Court 
of  Iowa  was:  "The  public  policy  of  a  state 
Is  the  law  of  that  state  as  found  In  its  Con- 
stitution, its  statutory  enactments,  and  Its 
judicial  records.  People  v.  Hawkins,  157  N. 
Y.  12,  51  N.  E.  257,  42  L.  R.  A.  490,  68  Am. 
St  Rep.  736.  And  when  such  policy,  touch- 
ing a  particular  subject,  has  been  declared 
by  statute,  as  In  this  case.  It  Is  limited  by 
such  statute,  and  the  courts  have  no  author- 
ity to  say  that  the  Legislature  should  have 
made  It  of  wider  application." 

In  Box  V.  Lanier,  supra,  which  Is  cited  as 
an  authority  against  the  husband's  right  to 
Inherit,  there  was  a  contest  over  the  proceeds 
of  an  Insurance  trolley,  and.  while  it  was 
held  that  the  husband  who  feloniously  killed 
bis  wife  was  Incapacitated  to  take  her  choses 
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in  action.  It  was  determined  upon  tbe  mies 
of  tbe  common  law,  and  not  upon  a  statute 
of  descents.  The  majority  of  the  court  rec- 
ognized that  the  weight  of  authority,  as  well 
as  tbe  better'  legal  reasoning,  supported  tbe 
▼tew  that  an  unqualified  statute  casting  de- 
scent sboald  be  given  effect,  and  In  the  opin- 
ion it  is  said:  "For  It  may  be  true  tbat  it 
would  be  a  stretch  of  Judicial  authority  to 
bold  that  an  unambiguous  statute  proTidiug 
a  line  of  devolution  of  property  should  be  in- 
terpreted to  mean  that  this  line  was  to  be 
broken  by  tbe  felonious  homicide  of  the  an- 
cestor or  testator  by  the  one  next  In  succes- 
sion." The  court  then  proceed  to  determine 
that  no  statute  existed  in  the  state  govern- 
ing the  devolution  of  property  in  such  cases, 
and  based  its  Judgment  on  common  law  prin- 
ciples entirely. 

See,  also,  41  Cent  Law  J.  377. 

Although  a  theory  cutting  a  murderer  ont 
of  any  benefits  resulting  from  his  crime  ap- 
peals to  the  court's  sense  of  Justice,  It  can- 
not be  overioolted  that  the  Legislature  has 
the  power  to  declare  a  rule  of  descents;  it  has 
done  so  in  language  that  Is  plain  and  peremp- 
tory, and  no  rule  of  Interpretation  would  Jus- 
tify the  court  In  reading  into  the  statute 
an  exception  or  clause  disinheriting  those 
guilty  of  crime. 

The  Judgment  of  the  district  cqurt  will  be 
affirmed.    All  the  Justices  concurring. 


(71  Kan.  720) 

PENROSE  V.  COOPER  et  al. 
(Supreme  Court  of  Kansas.    Jan.  6,  1906.) 

1.  Taxation— Tax   Deed— VAuniTY— Recit- 

AI^. 

Where  a  tax  deed  has  been  of  record 
for  more  than  five  years,  it  will  not  be  held 
to  be  void  because  of  the  omission  of  express 
recitals  required  by  the  statute,  if  the  substance 
of  such  omitted  recitals  can  be  supplied  by 
inferences  fairijr  to  be  drawn  from  statements 
elsewhere  made  in  the  deed,  by  giving  to  the  lan- 
guage employed  a  liberal  interpretation  to  that 
end. 

(Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  i  1507.] 

2.  Same— SxTFUCiENCT. 

In  tbe  case  of  such  a  deed,  based  upon  a 
certificate  assigned  by  the  county,  and  re- 
citing that  the  property  conveyed  was  bid  off 
by  the  county  treasurer,  the  omission  of 
express  recitals  of  the  amoant  for  which  it 
was  bid  off,  and  that  it  was  bid  off  for  the 
county,  may  be  supplied  from  the  statements 
that  the  property  could  not  be  sold  at  the  tax 
sale  for  the  amount  against  it,  and  that  a  tax 
sale  certificate  was  afterwards  issued  by  the 
treasurer  and  assigned  by  tbe  county  cleric  upon 
the  payment  of  an  amount  equal  to  the  cost  of 
redemption. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.    Taxation,  {  1514.] 

8.  Same— Sevebai,  Tbacts. 

In  the  case  of  such  a  dee<l,  which  includes 
several  distinct  tracts,  the  omission  of  an 
express  recital  that  such  tracts  were  offered  for 
sale  separately  for  the  amount  due  ngainst 
eatn.  respectively,  mny  be  supplied  from  state- 
ments that  tbe  property  was  exposed  to  sale 


in  conformity  to  the  statute  and  that  each 
tract  could  not  be  sold  for  tbe  amount  against  it. 

[Ed.  Note.^ — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  §§  1512,  1513.] 

(Syllabus  by  the  Conrt.) 

On  rehearing.    Reversed. 

For  former  opinion,  see  81  Pac.  489. 

MASON,  J.  The  trial  court  sustained  ob- 
jections to  the  admission  In  evidence  of  two 
tax  deeds  offered  by  the  plaintiff  in  error. 
Upon  the  original  bearing  in  this  court  this 
action  was  approved  upon  the  ground  that  the 
deeds,  which  were  based  upon  certificates 
assigned  by  the  county,  were  void  upon  their 
face  because  of  their  omission  to  recite  that 
the  county  treasurer  in  bidding  off  the  prop- 
erty at  the  sale  acted  for  the  county,  and 
that  he  bid  the  amount  of  taxes  and  charges 
then  due.  A  rehearing  was  granted  for  the 
purpose  of  giving  further  consideration  to 
the  question  of  whether  In  the  case  of  one 
of  the  deeds,  which  had  been  of  record  for 
more  than  five  years  when  the  litigation  was 
begun,  the  substance  of  the  omitted  recitals 
might  not  be  deemed  to  be  covered  by  In- 
ferences fairly  to  be  drawn  from  other  state- 
ments that  it  contained,  by  the  use  of  that 
liberal  Interpretation  to  which  deeds  of  this 
class  are  entitled. 

Upon  such  consideration  the  court  con- 
cludes that  this  deed,  although  informal  and 
defective  by  reason  of  the  omissions  noted, 
may  be  upheld  by  tbe  aid  of  tbe  presump- 
tions to  be  indulged  In  Its  support  after 
it  has  remained  of  record  and  unassailed 
for  five  years.  The  deed  recites  that  the 
property  could  not  be  sold  for  the  am<funt 
against  it  and  was  bid  off  by  the  county 
treasurer.  To  give  effect  to  these  recitals 
they  will  be  construed  as  meaning  that  the 
property  could  not  be  sold  for  want  of  In- 
dividual bidders  and  was  therefore  bid  off 
by  the  county  treasurer  for  the  county.  This 
interpretation  is  aided  by  the  subsequent 
statement  that  thereafter  the  county  treas- 
urer Issued  and  the  county  cleric  assigned  a 
tax  sale  certificate  for  tbe  property  as  these 
acts  could  hove  had  no  place  In  the  proceed- 
ings preliminary  to  tbe  issue  of  the  tax  deed 
if  the  original  purchase  had  been  made  by 
the  treasurer  otherwise  than  for  the  county. 
The  purchase  in  behalf  of  the  county  could 
only  be  made  for  tbe  full  amount  charged 
against  tbe  property,  which  is  shown  in  tbe 
deed.  This  consideration,  together  with  the 
statement  that  the  certificate  was  after- 
wards executed  upon  the  payment  of  an 
amount  equal  to  the  c«st  of  redemption,  will 
be  deemed  to  supply  tbe  omission  of  a 
formal  recital  that  the  property  was  bid  off 
to  the  treasurer  for  the  amount  of  taxes 
and  charges  due  against  It 

The  deeds  are  also  defective  in  anotbei 
respect.  Each  includes  several  separate 
tracts.  There  is  no  distinct  and  express  re- 
cital in  either,  as  there  should  b<>.  that  each 
tract   was    separately   o:iCerca   lor   snie    for 
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tbe  amonnt  against  It  The  recitals  bearing 
upon  this  matter  are  as  foljows:  "And 
whereas,  the  county  treasurer  of  said  county, 
did  •  •  •  expose  to  public  sale  •  •  * 
In  substantial  conformity  with  all  the  requi- 
sitions of  the  statute  In  such  case  made  and 
provided,  the  real  property  above  described, 
for  the  payment  of  taxes,  interests,  and  costs 
then  due  and  remaining  unpaid  upon  each 
separate  tract  or  parcel  as  above  described; 
and  whereas,  •  •  •  said  each  respective 
piece  or  parcel  of  said  real  property  could 
not  be  sold  for  the  several  sums  of  money, 
dollars,  and  cents,  and  placed  opposite  each 
respective  piece  or  parcel  of  said  real  prop- 
erty as  follows:  [stating  the  amount  against 
each  tract],  being  the  whole  amount  of  tax 
and  charges  on  each  tract  or  parcel  as  afore- 
said, the  same  was  bid  off  by  the  county 
treasurer  of  said  county."  In  the  case  of 
the  five  year  old  deed,  adopting  as  before  a 
liberal  rule  of  construction  of  the  language 
employed,  in  view  of  the  fact  that  no  at- 
tack was  made  upon  It  within  the  period  of 
limitation  fixed  by  the  statute,  the  recitals 
that  the  property  was  exposed  to  sale  In 
conformity  to  the  statute,  and  that  each 
tract  could  not  be  sold  for  the  amount  against 
It,  will  be  regarded  as  equivalent  to  a  state- 
ment that  each  parcel  was  offered  for  sale 
separately  for  the  proper  amount 

The  original  order  of  afflrmance  is  there- 
fore set  aside,  and  the  judgment  Is  reversed, 
and  a  new  trial  ordered,  with  directions  to 
admit  In  evidence  the  five  year  old  tax  deed 
All  the  Justices  concurring. 


C72  Kan.  541) 

STANTON  ▼.  BARNES  et  aL 
(Supreme  CSonrt  of  Kansas.    Jan.   6,   1906.) 

1.  Judges  —  PowE»s  afteb  Ezpibation  or 
Term— Casb-Maue. 

Where,  within  the  time  fixed  by  the  trial 
Judge  for  settling  a  case-made,  his  successor  in 
office  orders  another  extension,  and  provides 
therein  that  within  a  definite  time  the  trial 
judge  shall  settle  and  sign  the  case-made,  the 
judge  before  whom  the  case  was  tried  may 
settle  and  sign  the  same  within  such  time. 

[Ed.  Note. — For  cases  in  point,  see  voL  29, 
Cent  Dig.  Judges,  |  157.] 

2.  Brokebs  —  Saues  or  Beai,  Estate  —  Com- 
missions. 

Where  one  employs  a  real  estate  agent 
to  find  a  purchaser  for  property  which  he  rep- 
resents as  his  own,  and,  upon  the  agent  pro- 
ducing a  purchaser,  ready,  willing,  and  able  to 
pay  the  price,  refuses  to  complete  the  sale,  he 
is  liable  to  the  agent  in  an  action  for  the 
usual  commission  whether  the  property  be- 
longed to  him  in  fact  or  to  another. 

[Ed.   Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Brokers,  §§  77,  81,  94.] 

B.  Savcb  —  Action   fob   Commission  —  Db- 

lONSES. 

In  such  a  ease,  when  the  grounds  for  refus- 
ing to  complete  the  sale  are  stated  to  be  that 
the  property  belonged  to  another,  and  the  em- 
ployment of  the  agent  is  denied,  but  no  objec- 
tion raised  upon  the  ground  that  the  purchaser 
waa  not  able  to  pay,  it  is  too  late  after  action 


begins  to  urge  as  an  additfonal  reason  that  the 
purchaser  was  not  able  to  pay  the  casli. 

[Ed.  Note. — For  cases  in  point,  aee  voL  8^ 
Cent  Dig.  Brolters,  §  102.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  Z.  T.  Hazen,  Judge.  , 

Action  by  S.  Barnes  and  others  against  S, 
Stanton.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    AflSrmed. 

Carver  &  Larimer  and  W.  H.  Holmes,  for 
plaintiff  In  error.  B.  S.  Ensmiuger,  for  de- 
fendants in  error. 

PORTER,  J.  A  motion  to  dismiss  the  ap- 
peal is  based  upon  the  claim  that  no  deliuite 
time  for  settling  the  case  was  fixed  by  the 
trial  Judge.  The  term  of  otBce  of  Judge 
Hazen  before  whom  the  case  was  tried  ex- 
pired January  9,  1905.  The  motion  for  a 
new  trial  was  overruled  Octot>er  24,  1004, 
and  an  extension  of  60  days  given  to  make 
and  serve  a  case-mada  This  time  expired 
December  23,  1904.  On  December  19,  1904t 
the  time  was  further  extended  to  and  includ- 
ing January  15,  1905.  On  January  14,  1005, 
Judge  Dana,  the  successor  In  oflice  of  Judge 
Hazen,  made  an  order  extending  the  time  to 
,make  and. serve  the  case-made  30  days  from 
that  date,  10  days  to  suggest  amendments, 
the  case  to,  be  settled  upon  three  days'  notice, 
and  expressly  provided  that  Judge  Hazen 
should  settle  and  sign  the  case-made  within 
30  days  from  January  14,  1906.  The  case 
was  settled  and  signed  by  Judge  Hazen  on 
January  25,  1905,  upon  notice  duly  given  In 
accordance  with  the  order  of  extension.  It 
Is  contended  that  this  state  of  facts  brings 
the  case  within  the  rule  laid  down  in  Insur- 
ance Co.  ▼.  Ham,  69  Kan.  249,  76  Pac.  822, 
but  in  that  case  there  was  no  time  for  set- 
tling and  signing  fixed  by  the  order  of  the 
Judge  who  succeeded  the  trial  Judge  in  office, 
and  this  fact  controlled.  Here  a  definite  time 
is  fixed  by  the  order  In  which  the  trial  Judge 
should  settle  and  sign  the  case-made,  and  It 
was  properly  settled  and  signed  within  that 
time.  To  the  same  effect  see  Robblns  v. 
Mackle  et  al.  (Kan.)  79  Pac.  170. 

Defendants  in  error  are  real  estate  agents 
and  brought  this  action  to  recover  a  commis- 
sion on  a  sale  of  real  estate.  They  claimed 
that  defendant  listed  with  them  bis  home 
In  Topeka  and  requested  them  to  sell  it  for 
$4,500,  that  they  found  a  purchaser  ready  and 
willing  to  pay  the  price,  and  that,  when  they 
asked  him  to  complete  the  sale,  he  refused 
and  said  that  the  property  belonged  to  his 
wife  and  he  had  no  authority  to  sell  it  A 
jury  in  the  court  of  Topeka  found  against 
him,  he  appealed  to  the  district  court  of 
Shawnee  county  and  a  Jury  there  rendered 
a  verdict  against  him  for  $137.50  and  be  ap- 
peals from  this  judgment 

The  first  claim  Is  that  the  court  erred  In 
permitting  one  Martin,  the  proposed  pur- 
chaser, to  testify  to  conversations  which  to»lc 
place  with  one  of  defendants  in  error  whllf 
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showing  talm  tbe  property.  It  was  proper  for 
plaintiffs  below  to  prove  what  effort  bad  been 
made  to  bring  about  a  sale,  and  plaintiff  In 
«rror  -was  not  prejudiced  by  tbe  statements 
made  by  tbe  agent  In  showing  tbe  property, 
nor  bound  In  any  way  by  sncb  statements. 
It  is  urged  tbat  there  was  error  in  refusing 
to  permit  plaintiff  In  error  on  cross-examina- 
tion of  Martin  to  Inquire  fully  Into  his  ability 
to  pay  cash  for  the  property.  Upon  cross- 
examination  on  this  point  be  testified  tbat  be 
had  an  understanding  at  tbe  bank  by  which 
bis  cbecl:  for  the  full  amount  would  be  taken 
care  of,  and  that  when  he  purchased  other 
property  soon  afterward  his  check  for  $5,000 
was  paid  under  the  same  arraogement.  Tbe 
court  refused  to  permit  further  cross-ex- 
amination as  to  the  details  of  this  arrange- 
ment with  the  bank.  When  tbe  objection 
complained  of  was  made,  tbe  court  stated  to 
plaintiff  in  error  that  if  liability  was  con- 
tested for  tbe  reason  tbat  a  purchaser  able 
to  pay  tbe  price  had  not  been  procured,  the 
objection  would  be  orerruled.  To  this  bis 
attorney  simply  stated  that  he  denied  every- 
thing alleged  by  plaintiffs  l)elow.  Tbe  fact 
appears  beyond  qnestion.  however,  that  while 
tbe  defense  was  a  general  denial,  all  liability 
was  denied  upon  the  gronnd  that  plaintiff 
In  error  had  never  Hated  tbe  property  for  sale 
with  defendants  In  error,  had  not  employed 
them  to  sell  the  poperty  at  all,  was  not  the 
owner,  and  hi6  no  authority  from  the  owner 
to  sell  It.  This  is  the  substance- of  his  own 
tentlmony.  After  putting  bis  refusal  to  com- 
.  plete  tbe  sale  npon  these  grounds  alone  he 
■waived  any  defense  based  npon  the  Inability 
of  th«  proposed  purchaser  to  pay  the  price  in 
-cash.  and.  as  was  said  in  Railway  Co.  v.  Mc- 
<3artby.  96  U.  S.  258.  267,  24  L.  Ed.  693.  he 
cannot  be  "permitted  thus  to  mend  bis  bold. 
He  is  estopped  from  doing  It  by  a  settled 
principle  of  law."  •  Redinger  v.  Jones.  68 
Kan.  627,  75  Pac.  097:  Sandefnr  T.  HInes, 
€9  Kan.  168,  76  Pac.  444.  If  this  bad  been 
a  reason  for  refusing  to  complete  tbe  sale  he 
should  have  so  stated  at  the  time  so  tbat 
tbe  other  party  might  know  what  was  lack- 
ing and  possibly  correct  it. 

Tbe  court  permitted  defendant  below  to  be 
asked  npon  cross-examination  whether  be 
had  not  listed  this  property  for  sale  with 
other  real  estate  agents.  He  denied  tbat  he 
bad.  In  rebnttal  plaintiff  below  Introduced 
two  other  real  estate  agents  who  testified 
that  be  bad  placed  the  property  In  their 
hands  for  sale  as  bis  own  at  the  same  terms 
upon  which  It  is  claimed  he  had  listed  It  with 
defendants  In  error.  It  Is  contended  tbat  this 
was  error ;  tbat  tbe  questions  asked  were  not 
proper  cross-examination,  and  that  It  was 
further  error  to. permit  the  collateral  facts 
to  be  rebatted.  Tbe  role  confining  cross- 
examination  to  matters  brought  out  In  chief 
is  always  relaxed  considerably  when  tbe  wit- 
ness is  a  party.  The  fact  that  be  had  listed 
the  same  property  with  other  real  estate 
agents  about  tbe  same  time,  as  his  own  and 


upon  the  same  terms,  was  a  circumstance  to 
some  extent  Inconsistent  with  and  tending  to' 
qualify  and  impeach  his  testimony  In  chief. 
It  was  not  so  far  collateral  that  In  rebuttal 
tbe  trutb  could  not  be  shown. 

Two  Juries  have  found  that  plaintiff  in  er- 
ror employed  these  agents  to  find  a  purchaser 
for  his  home,  representing  that  he  was  tbe 
owner;  and  tbat  upon  the  agents  producing 
a  purchaser  able  and  willing  to  pay  tbe  price 
he  refused  to  complete  the  sale.  The  evi- 
dence seems  to  sustain  the  verdict  Whether 
the  property  belonged  to  him  in  fact,  or  to 
another,  under  the  evidence,  he  would  be 
liable  for  tbe  usual  commission. 

There  appears  to  be  no  error  in  tbe  record 
and  tbe  judgment  will  be  aflSrmed.  All  tbe 
Justices  concurring. 


(72  Kan.  545) 
SCOTT  V.  SLOAN  et  aL 
(Sapreme   Court   ot   Kansas.    Jan.    6,    1006.) 

1.  Appeal — Gbant  of  New  TaiAii — Review. 

An  order  granting  a  new  trial  cannot  be 
deemed  erroneous,  when  tbe  motion  therefor 
contains  several  grounds,  some  of  which  are 
good,  and  the  record  does  not  show  defiiiitely 
the  specific  ground  upon  which  the  motion  was 
sustained. 

2.  Same — Dibectuto  Judomemt — Conflictino 
Evidence. 

In  an  action  to  recover  rents  and  profits, 
when  the  principal  question  is,  for  which  of 
two  periods  shall  a  recovery  be  had?  and  the 
amount  stated  in  the  verdict  indicates  tbat  the 
jury  found  for  the  longest  of  such  periods, 
and  the  court,  upon  an  application  for  a  new 
trial,  erroneously  decides  that  the  recovery 
should  have  been  for  the  shorter  period,  and 
thereupon  offers  to  overrule  the  motion,  it 
plaintiff  will  accept  an  amount  then  named  by 
the  court  as  the  proper  recovery,  under  the 
evidence,  for  such  period,  which  offer  the  plain- 
tiff declines  and  a  new  trial  is  granted,  held, 
that  while  this  action  of  the  court  amounts  to 
an  approval  of  the  verdict  in  all  respects  ex- 
cept the  amount  thereof,  and  the  jury  appear 
to  have  found  for  the  proper  period,  still  this 
court  cannot  accept  such  amount  as  conclusive, 
and  direct  judgment  therefor,  when  the  evidence 
relating  thereto  was  conflicting,  and  the  record 
contains  nothing  further  to  indicate  that  such 
amount  was  approved  by  the  court  as  the  prop- 
er recovery  tor  the  period  supposed  to  be 
covered  by  such  finding. 

3.  Vbnoob  AND  Pubchaseb— Rents  AND  Pbov- 

ITS— ESCBOW. 

When  a  contract  for  tbe  sale  of  land  is 
executed  by  the  parties  thereto  and  deposited 
in  escrow,  and  the  grantor,  in  compliance  with 
the  stipulations   thereof,   executes  his  deed   to 
said  land,  with  full  covenants  of  warranty,  and 
places  it  with  said  contract,  to  be  delivered  to 
the  grantor  upon  full  payment  of  the  purchase 
money    as    stipulated,    and    the    grantee    fully 
complies  with  all  the  requirements  of  the  con- 
tract on  his  part,  paying  interest  on  tbe  par- 
chase  price  from  tbe  date  of  the  contract  ot 
sale,  and   receives  said  deed,   lield,  that  upon 
I  delivery   of  the  deed    the  conveyance  becomes 
1  complete,  and  the  covenants  of  the  deed   will 
I  relate  back  to  tbe  date  of  the  contract  of  sale, 
I  and,  in  the  absence  of  stipulations  to  the  con- 
trary, the  grantee  will  be  entitled  to  the  rents 
accruing  after  that  date. 

[Ed.  Note. — For  cases  in  point,  see  voL  19, 
Cent.  Dig.  Escrows,  §  14.] 
(Syllabus  by  tbe  Court) 
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Error  from  District  Court,  Butler  County; 
G.  P.  Aikman,  Judge. 

Action  by  William  Scott  against  W.  E. 
Sloan  and  others.  Judgment  for  plaintiff. 
From  an  order  granting  a  new  trial,  plaintiff 
brings  error.    AflSrmed. 

T.  A.  Kramer,  for  plaintiff  In  error.  E.  N. 
Smith,  for  defendants  in  error. 

GRAVES,  J.  This  is  an  action  to  recover 
damages  for  a  breach  of  the  covenants  of  a 
warranty  deed.  The  transaction  was  evi- 
denced by  a  contract  of  sale,  dated  April  S, 
1902,  which  specified  the  subsequent  steps  to 
be  taken  by  each  party  In  completing  the 
conveyance.  The  defendants  in  error  were 
grantors,  and  the  plaintiff  in  error  grantee. 
The  contract  of  sale,  together  with  $1,000 
cash  paid  by  the  grantor  upon  the  purchase 
price  of  the  land,  were  placed  in  escrow  with 
an  Eldorado  bank,  to  await  the  performance 
of  the  subsequent  requirements  of  each  par- 
ty. It  was  stipulated  that  the  grantor  should 
fumisb  an  abstract  of  title  and  execute  a 
warranty  deed  to  the  land,  and  place  them 
in  the  bank  with  the  contract,  there  to  re- 
main until  August  1,  1902,  when  the  grantee 
should  pay  the  remainder  of  the  ^purchase 
money  and  receive  the  deed  and  abstract  of 
title.  These  conditions  were  performed  by 
each  party,  and  the  deed  and  abstract  of  title 
were  duly  delivered  to  the  grantee  as  stipu- 
lated. At  the  date  of  the  contract  of  sale, 
the  land  was  in  the  possession  of  tenants. 
The  cultivated  portion  was  occupied  by  one 
Arnall,  and  the  pasture  lands  by  one  Pirtle. 
Arnall  paid  his  rent  to  the  grantee,  and 
Pirtle  paid  to  the  grantors.  The  grantee  be- 
gan this  suit  to  recover  damages  as  a  substi- 
tute for  the  Pirtle  rent.  The  case  was  tried 
to  a  jury.  The  controversy  on  the  trial  was 
whether.  If  a  recovery  could  be  had  at  all, 
it  should  be  for  rent  accruing  fom  the  date 
of  the  contract  of  sale,  or  from  the  date 
when  the  grantee  actually  received  the  deed, 
to  November  1,  1902,  when  the  Pirtle  lease 
expired.  The  case  was  presented  to  the  jury 
upon  both  theories,  and  tbe  amount  returned 
in  the  verdict  indicated  that  it  was  intend- 
ed to  cover  the  longer  period. 

The  court,  on  motion  for  a  new  trial,  de- 
cided that  the  finding  should  have  been  for 
the  shorter  period,  and  thereupon  offered  to 
overrule  the  motion  if  the  plaintiff  would 
accept  an  amount  stated,  being  tbe  value  of 
the  rent  after  August  1,  1902;  If  not,  a  new 
trial  would  be  granted.  The  pljiintiff  de- 
clined the  offer,  and  the  motion  was  sustain- 
ed. This  court  has  held  that  a  trial  court 
by  such  an  offer  approved  the  verdict  in  all 
respects  except  the  amount.  McCubbin  v. 
Atchison,  12  Kan.  166.  Plaintiff  urges  that 
the  amount  found  by  the  Jury  Is  unques- 
tionably correct,  and,  under  the  above  de- 
cision, he  is  entitled  to  Judgment  for  that 
sum.  But  we  think  the  amount  is  not  con- 
clusive. Aside  from  the  question  whether 
or  n(*t  the  Jury  Intended  by  this  amount  to 


cover  the  rent  from  April  8,  1902,  to  Novem- 
ber 1,  1902,  is  tbe  further  Inquiry  of  whether 
or  not  the  sum  returned  Is  the  proper 
amount,  under  the  evidence,  for  that  period. 
The  evidence  upon  this  last  question  was 
conflicting.  The  court  did  not  approve  this 
finding.  It  expressly  refused  to  do  so,  and 
gave  uo  reason  for  its  rejection  other  than 
that  the  amount  was  not  correct  If  the 
court  had  placed  its  refusal  to  accept  the 
verdict  upon  the  specific  ground  that  It 
covered  the  wrong  period,  another  and  dif- 
ferent question  would  be  presented.  We  do 
not  feel  that  the  amount  stated  in  the  ver- 
dict as  tbe  reasonable  value  of  rent,  after 
April  8,  1902,  has  been  fixed  with  sufficient 
certainty  to  Justify  the  direction  of  a  Judg- 
ment therefor,  and,  therefore,  we  cannot  say 
the  court  erred  in  granting  a  new  trial.  Its 
ruling  in  that  respect  is  affirmed. 

We  might  let  the  case  rest  here;  but,  as 
a  new  trial  is  necessary,  and  the  legal  qnes-- 
tlons  Involved  are  controlling,  we  deem  It 
best  to  decide  them  now,  and  thereby  save 
the  parties  tbe  delay  and  expense  of  further 
litigation  In  this  court.  The  trial  court  erred 
In  holding  that  tbe  grantee  could  recover 
rent  only  from  the  date  be  actually  received 
tbe  deed,  August  2,  1902.  Where  land  is 
sold  by  a  transaction  Involving  a  contract  of 
sale  containing  stipnlations  for  the  subse- 
quent performance  of  specified  acts  by  each 
of  tbe  parties,  pending  which  performance 
the  contract  is  placed  in  escrow,  and  after- 
wards. In  compliance  with'  such  escrow,  the 
grantor  executes  and  delivers  his  deed,  to  be 
also  held  In  escrow  with  said  contract  and 
delivered  to  the  grantee  when  payment  has 
been  made  by  him  as  stipulated,  and  all  the 
provisions  of  said  escrow  are  performed  and 
the  deed  delivered  to  the  grantee  according- 
ly, such  delivery  completes  the  conveyance, 
and  the  d6ed  relates  back  to  the  date  of  the 
contract  of  sale,  and  Is  not  limited  to  the 
date  when  actual  delivery  is  made  to  tbe 
grantee.  This  doctrine  of  relation  is  of  ancient 
origin,  and  has  always  been  applied  both  at 
law  and  In  equity  to  meet  the  requirements  of 
Justice,  to  protect  purchasers,  and  to  effectu- 
ate the  intent  of  the  parties  to  contracts. 
Vlner's  Abr.  Tit.  Relation,  90;  Cruise  on  Real 
Property,  Vol.  5,  510;  24  Am.  &  Eng.  Eiicy. 
of  Law  (2d  Ed.)  275;  Welch  v.  Dutton,  79 
III.  465;  Young  v.  Guy,  87  N.  Y.  457;  Suther- 
land V.  Goodnow,  108  111.  528,  48  Am.  Rep. 
560;  Nellls  v.  Lattarop,  22  Wend.  121,  34  Am. 
Dec.  285 ;  Thompson  r.  Spencer,  50  Cal.  632 ; 
Cummings  v.  Newell,  86  Minn.  130,  90  N.  W. 
311;  Davis  V.  Clark,  58  Kan.  100,  48  Pac.  563. 
It  has  been  held  that  whether,  by  this  rule  of 
relation,  the  operation  of  the  deed  will  be 
carried  back  to  the  date  of  the  contract  of 
sale,  to  the  execution  of  the  deed,  or  only 
to  its  actual  delivery  to  the  grantee,  will 
depend  upon  the  Intent  of  tbe  parties  as 
shown  by  the  transaction.  Devlin  on  Deeds, 
i  202. 

But  whatever  test  may  be  applied  to  this 
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case,  the  result  will  be  the  same.  It  Is  nec- 
essary to  protect  the  grantee  in  the  eiijoy- 
ment  of  the  purchase  which  be  has  bought 
and  paid  for,  and  it  is  necessary  to  carry 
out  the  manifest  intention  of  the  parties, 
that  this  deed  should  relate  back  to  the  date 
of  the  contract  of  sale.  The  grantor  pur- 
chased Itbe  land  In  controversy  less  than  a 
week  before  the  sale  in  question.  The 
grantee  paid  interest  on  the  purchase  price 
from  the  date  of  the  contract  A  vendor, 
in  the  absence  of  express  stipulations  there- 
for, cannot  receive  Interest  on  the  purchase 
price  and  the  rents  also.  29  Am.  &  Eng.  Enc. 
of  Law  (2d  Ed.)  708 ;  Siemers  v.  Hunt,  28  Tex. 
Civ.  App.  44,  65  S.  W.  62,  66  S.  W.  115.  The 
grantor  knew,  when  he  executed  the  con- 
tract of  sale,  and  on  May  6,  1902,  when  he 
placed  his  deed,  with  full  covenants  of  war- 
ranty. In  escrow,  to  be  delivered  August  1, 
1902,  that  these  tenants  were  on  the  land, 
but  no  reservation  or  suggestion  was  made 
that  he  expected  the  rent  It  must  be  pre- 
sumed that  he  intended  to  convey  by  his 
deed  every  right  which  its  covenants  covered. 

Placing  a  deed  In  escrow  practically  with- 
draws the  land  from  market,  and  renders 
the  grantor  powerless  to  convey  or  Incumber 
It  so  far  as  the  vendee  is  concerned.  After 
the  grantee  had  paid  the  purchase  money  In 
full  as  agreed,  including  Interest  thereon 
from  the  date  of  the  contract  of  sale,  it 
would  be  manifestly  unjust  to  deprive  him 
of  the  rent  conveyed  by  the  covenants  of 
his  deed.  We  conclude  that,  under  the  facts 
and  circumstances  shown  In  this  case,  the 
plaintiff  in  error  is  entitled  to  receive  rents 
from  the  date  of  tb'e  contract  of  sale,  April 
S,  1902. 

Tbe  order  of  tbe  court  is  affirmed,  with 
direction  that  on  the  further  trial  tbe  views 
herein  expressed  be  followed.  All  the  Jus- 
tices concurring. 


(72  Kaa.  6S0) 

ATCHISON,  T.  &  S.  P.  RI.  CO,  v. 

SCHRIVER. 

(Supreme  Court  of  Kansas.    Jan.  6,  190C.) 

1.  Cabrikbs— Shipment  of  Pbeioht— Non  de- 
li veby— Con  vebsi  ON . 

It  is  the  duty  of  a  railway  company  which 
has  received  from  the  owner  for  carriage  a 
quantity  of  goods  consigned  to  shipper's  order 
to  deliver  in  accordance  with  such  order,  and 
only  in  accordance  with  such  order,  and  a 
failure  or  refasal,  without  lawful  excuse,  so  to 
deliver  will  render  the  carrier  liable  in  conver- 
sion for  the  value  of  the  goods. 

[Ed.   Note. — Por  cases  in  point,  see  vol.  9, 
C!ent.   Dig.  Carriers,  %  339.] 

2.  Saue — Demand  i'ob  Delivebt. 

An  order  from  the  shipper  of  goods  con- 
signed to  shipper's  order  duly  accepted  by  the 
carrier  and  noted  on  the  original  bill  of  lading 
by  its  agent,  directing  a  diversion  of  the  goods ' 
from  one  destination  to  another,  is  equivalent 
to  a  demand  for  delivery. 

3.  Same— Divebsion  of  Shipment. 

The  fact  that  a  person  to  be  notified  of  the 
arrival  of  goods  consigned  to  shipper's  order 
takes  them  from  the  carrier's  possession  with- 


out its  knowledge  or  consent  and  detail  them 
in  his  own  warehouse  will  afford  no  justifica- 
tion for  the  carrier's  failure  to  comply  with  an 
order  from  the  shipper  diverting  the  consign- 
ment. 

4.  Same— Refusai.  of  Delivebt— Defenses. 

Tbe  general  rule  that  an  accession  falls  to 
the  principal  applies  to  sacks  supplied  by  a 
dealer  in  flour  to  a  manufacturer  to  be  used 
in  the  production  of  sacks  of  flour  for  the 
market;  aind  the  claim  of  a  dealer  to  the  sacks 
of  a  car  load  of  sacks  of  flour  which  a  carrier 
has  received  from  the  manufacturer  for  trans- 
portation according  to  the  shipper's  order  will 
not  justify  the  carrier  In  withholding  delivery 
according  to  such  order. 

5.  Same. 

The  fact  that  such  a  claimant  represents 
to  the  carrier  that  he  expe'ts  to  be  able  to 
arrive  at  an  understanding  with  the  shipper  with- 
in a  few  days  will  not  justify  it  in  withholding 
delivery  according  to  the  shipper's  order. 

6.  Same— Convebsion— Duties  of  Shippeb. 

After  a  shipper  of  goods  consigned  to 
shipper's  order  has  elected  to  treat  the  property 
as  converted  on  account  of  the  carrier's  wrong- 
ful neglect  or  refusal  to  deliver  according  to 
his  order,  and  has  notified  the  carrier  of  such 
election,  he  is  no  longer  under  obligation  to 
defend  suits  relating  to  the  property  or  to  aid 
the  carrier  In  disposing  of  it. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Marion  County ; 
R.  L.  King,  Judge. 

Action  by  P.  D.  Schrlver  against  the 
Atchlpon,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

William  R.  Smith,  C.  J.  Wood,  and  Alfred 
A.  Scott,  for  plaintiff  in  error.  Kellogg  & 
Madden,  for  defendant  in  error.  . 

BURCH,  J.  On  September  22,  1903,  the 
plaintiff  delivered  to  tbe  defendant  at  Flor- 
ence a  car  load  of  flour  for  shipment,  consign- 
ed to  "shipper's  order,  notify  D.  B.  Kirk  & 
Co.,  Kansas  City,  Mo."  On  the  following  day 
the  plaintiff  drew  on  Kirk  &  Co.  for  tbe  price 
of  the  flour,  attaching  the  bill  of  lading  to 
tbe  draft  On  September  25th  the  draft  was 
dishonored  on  account  of  a  claimed  defect  In 
the  quality  of  the  flour.  Tbe  plaintiff  then 
recalled  the  draft  and  bill  of  lading,  took 
the  bill  of  lading  to  tbe  defendant's  agent  at 
Florence,  and  ordered  the  flour  diverted  to 
Nashville,  Tenn.  On  October  2d  the  bill  of 
lading  was  changed  according  to  direction, 
and  the  order  of  diversion  was  duly  trans- 
mitted to  tbe  company's  agent  at  Kansas 
City.  On  October  6th,  when  the  defendant 
attempted  to  comply  with  the  order  of  di- 
version, it  found  tbe  flour  in  the  possession  of 
Kirk  &  Co.  It  seems  that  employes  of  Kirk 
&  Co.  bad  discovered  the  car  on  a  side  track 
leading  to  the  firm's  warehouse,  and  had 
taken  possession  of  it  and  unloaded  it  with- 
out the  knowledge  of  their  superiors  and 
without  tbe  knowledge  of  the  defendant  In 
consequence  of  this  fact  the  defendant  was 
unable  to  comply  with  Its  contract  to  trans- 
port to  Nashville.  The  defendant,  through 
Its  agent  at  Florence,  then  conferred  with  the 
plaintiff,  and,  after  explaining  the  situation, 
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caTe  the  platntlff  the  Impression  that  the 
Kirk  &  Co.  draft  would  be  taken  up  if  it 
were  returned  to  Kansas  City.  The  agent 
further  said  there  would  be  a  speedy  adjust- 
ment of  the  claim,  he  thought;  that  officials 
were  coming  to  Florence  for  that  purpose, 
and  suggested  that  the  plaintiff  return  the 
draft  and  bill  of  lading  to  Kansas  City  for 
collection.  The  plaintiff  consented  to  do  as 
the  agent  advised,  but  stated  to  him  at  the 
time  that  it  would  hold  the  defendant  respon- 
sible for  the  flour.  Afterward  the  defendant 
regained  possession  of  the  flour,  but  did  not 
forward  it  according  to  the  shipper's  order. 
Kirk  &  Co.,  having  furnished  the  sacks  in 
which  the  flour  was  contained,  claimed  title 
to  them,  and  also  claimed  they  expected  to 
come  to  an  understanding  with  the  plaintiff 
within  a  few  days;  The  second  draft  was 
not  paid,  and  on  October  10th  Kirk  &  Co. 
commenced  an  action  of  replevin  against  the 
defendant  for  the  sacks,  which  action  result- 
ed, on  October  27th,  in  a  judgment  for  the 
defendant.  On  October  20th  Kirk  &  Co. 
garnished  the  flour  in  the  defendant's  posses- 
sion, and  a  portion  of  it  was  afterward  sold 
to  satisfy  orders  made  in  the  case.  The 
plaintiff  was  duly  notified  by  the  defendant 
of  the  pendency  of  both  the  Kirk  &  Co.  suits, 
but  declined  to  appear  or  defend.  After  a 
request  upon  the  plaintiff  for  instructions, 
the  remainder  of  the  flour  was  disposed  of 
by  the  defendant  under  the  statutes  of  the 
state  of  Missouri,  and  the  net  proceeds  held 
for  the  plaintiff's  use.  After  a  demand  upon 
the  defenda;it  for  the  full  value  of  the  car  of 
flour,  the  plaintiff  brought  suit,  and  obtained 
a  verdict  and  judgment.  In  answer  to  special 
questions  the  jury  found  the  material  facts 
of  the  controversy.  The  plaintiff  furnished 
the  only  evidence  relating  to  the  drawing  of 
the  second  draft.  From  that  evidence  the 
jury  found  the  draft  was  made  under  the 
advice  of  the  defendant.  The  statement  to 
defendant's  agent  that  the  plaintiff  would 
hold  it  responsible  for  the  flour  occurred  In 
the  same  conversation,  and  was  not  denied. 
Hence  the  flnding  fairly  may  be  construed  to 
exclude,  as  the  evidence  and  general  verdict 
dearly  do,  the  motion  that  the  plaintiff  waiv- 
ed any  of  its  rights  or  in  any  manner  released 
the  defendant  from  liability  by  making  and 
sending  forward  the  second  draft  with  the 
bill  of  lading  attached. 

With  the  record  in  the  condition  noted 
the  case  may  be  determined  upon  the  broad 
ground  marked  out  by  counsel  for  defendant, 
viz.:  Did  the  defendant  do  its  wlioie  duty, 
and  was  the  plaintiff's  loss  the  result  of  its 
own  laches?  The  defendant's  contract  was 
to  deliver  according  to  the  shipper's  order, 
and  when  it  allowed  Kirk  &  Co.  to  obtain 
possession  of  the  flour  without  presentation 
of  the  bill  of  lading  it  was  guilty  of  a  mis- 
delivery. The  request  for  a  diversion  of 
the  consignment  from  Kansas  City  to  Nash- 
ville was  a  demand  for  the  property — an 
order    from    the    shipper — with    which    it 


was  the  defendant's  duty  to  comply.  That 
it  could  not  do  so  was  the  result  of  its  own 
wrongful  act.  Except  for  the  inexcusa- 
ble loss  of  possession  it  might  have  divert- 
ed the  car  immediately  upon  receiving  in- 
structions to  that  effect,  and  all  subsequent 
complications  were  the  result  of  that  original 
fault.  The  fact  that  the  bags,  when  furnish- 
ed to  the  plaintiff,  belonged  to  Kirk  &  Co. 
gave  the  latter  no  right  to  the  possession  of 
them,  much  less  the  right  to  detain  the  en- 
tire consignment  of  flour.  The  bags  were 
voluntarily  turned  over  to  the  plaintiff  to  be 
filled  with  fiour.  In  a  certain  sense  the  pro- 
cess of  manufacturing  fiour  for  market  is 
not  entirely  complete  until  the  flour  is  in- 
cased In  sacks.  At  least  the  product  Is  not 
merchantable  until  that  or  its  equivalent  is 
done,  since  the  commodity  cannot  be  handled 
in  bulk.  When  once  a  bag  has  been  filled 
with  fiour,  the  two  cannot  be  separated  with- 
out loss,  and'  It  is  not  contemplated  that  they 
shall  t>e  separated  except  as  the  flour  is 
finally  consumed.  For  all  practical  commer- 
cial and  legal  purposes  the  bag  and  its  con- 
tents become  inseverable.  They  are  no  long- 
er independently  Identified  as  so  many  pounds 
of  flour  and  a  bag,  but  they  t>ecome  united  In 
a  single  entity,  a  sack  of  fiour.  The  fiour, 
however.  Is  the  principal  thing.  The  sack 
is  but  a  minor  accessory  to  the  flour,  and.  In 
comparison  with  it,  is  of  an  almost  negligible 
value.  Therefore,  under  ordinary  circum- 
stances and  in  the  absence  of  un  express 
agreement  to  the  contrary,  a  party  supplying 
sacks  will  be  held  to  consent  that  his  sub- 
sidiary and  relatively  unimportant  contribu- 
tion to  the  flnal  product  shall  become  an  ac- 
cession to  the  contribution  of  the  manufactur- 
er. If  by  accident.  Inadvertence,  >mlstake,  or 
other  conduct  not  involving  fraud,  a  sack 
be  improperly  fllled,  the  result  is  the  same  as 
if  it  were  lost  or  destroyed.  The  remedy 
is  not  by  replevin,  but  through  an  action  for 
damages,  since  the  law,  as  a  means  of  justice, 
will  not  jeopardize  the  overwhelming  mass 
and  value  of  the  article  for  that  which  is 
iuslguificant  and  incidental.  Merritt  v.  John- 
son, 7  Johns.  (N.  T.)  473,  5  Am.  Dec.  289; 
Wetherbee  v.  Green,  22  Mich.  311,  320,  7 
Am.  Rep.  653;  Pulcifer  t.  Page,  32  Me.  404, 
54  Am.  Dec.  582;  Arnott  and  Archer  v.  K. 
P.  Rly.  Co.,  19  Kan.  95.  From  this  it  follows 
that  the  claim  of  Kirk  &  Co.  to  the  saclcs 
furnished  no  justification  for  the  defendant's 
failure  to  obey  the  order  of  diversion. 

The  defendant  having  suffered  itself  to  be 
deprived  of  the  property,  and  having  offered 
an  impotent  excuse  for  not  complying  with 
the  demand  lawfully  made  upon  it,  the  plain- 
tiff had  the  right  to  treat  the  propo-ty  as 
converted.  6  Cyc.  472.  This  It  did  on  Octo- 
.ber  Gth,  and  so  notified  the  defendant  Al- 
though the  defendant  regained  possession  of 
the  flour,  it  neither  offered  to  perform  the 
contract  of  carriage,  nor  to  return  the  prop- 
erty. It  merely  notified  the  plaintiff  to  de- 
fend certain  suits.    These  suits  having  t>eea 
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cominenced  after  tbe  plaintiff  bad  elected  to 
bold  tbe  defendant  responsible  In  damages,  and 
bad  8o  advised  tbe  defendant,  tbey  did  not 
concern  tbe  plaintiff,  and  it  was  not  guilty  of 
lacbes  In  Ignoring  tbem.  "Where  a  common 
carrier  fails  and  refuses  to  deliver  to  the 
consignee  property  shipped  over  its  line,  the 
consignee  has  a  right  to  elect  to  claim  dam- 
ages for  the  valne  of  the  property,  and  to 
waive  all  title  to  It;  and,  after  the  carrier 
has  been  notified  of  such  election,  tbe  prop- 
erty belongs  to  It,  and  Is  not  subject  to 
attachment  in  its  hands  as  being  tbe  property 
of  the  consignee.  Hamilton  v.  C.  M.  &  St 
P.  By.  Co.,  103  Iowa,  325,  72  N.  W.  63a 
For  like  reasons  tbe  plaintiff  was  not  obliged 
to  direct  the  disposition  to  be  made  of  the 
remnant  of  tbe  property  in  tbe  defendant's 
coiitody  after  tbe  execution  sale,  and  tbe  con- 
clusion npon  tbe  whole  matter  must  be  that 
tbe  defendant  was  guilty  of  a  breach  of  duty, 
while  tbe  plaintiff  was  free  from  fault 

A  carrier  is  not  warranted  In  refusing  a 
rightful  claim  to  property  because  one  whose 
title  Is  shown  tx>  be  invalid  by  its  mere  de- 
scription represent!)  that  be  expects  to  be 
able  to  arrive  at  an  undo'standlng  with  the 
owner  within  a  few  days.  Therefore  tbe  first 
instruction  asked  by  the  defendant  was  prop- 
erly refused.  The  fourth  Instruction  asked 
was  incorrect,  for  reasons  already  set  forth; 
and.  in  view  of  tbe  facts  found,  and  concern- 
ing which  there  Is  no  controversy,  the  tn- 
stmctiona  wblcb  were  given  and  which  are 
now  assalied  could  scarcely  be  prejudicial, 
«Ten  if  it  be  conceded  they  are  erroneous. 

The  judgment  of  tbe  district  court  is  af- 
firmed.   All  tbe  Justices  concorring. 


m  Kan    S94) 

.WICHITA  R.  ft  LIGHT  CO.  v.  CUMMINGS. 
(Supreme  Court  of  Kansas.    Jan.  6,  1906.) 

CaBRIEBS — InJUBT    to    PaSSENOEB — COMTBIBU- 
TOBT    NEGLIOENCE. 

In  an  action  by  a  passenger  on  an  electric 
ear  to  recover  for  injuries  received  by  contact 
with  a  pole  snpportlng  the  electric  wires,  evi- 
dence held  to  be  coDcloBive  on  plalntifTs  con- 
tributory negligence. 

[Ed.  Note. — For  cases  in  point,  see  voL  9. 
Cent.  Dig,  Carriers,  <  1380.] 

Error  from  District  Court,  Sedgwick  Coun- 
ty ;  Thomas  C.  Wilson,  Judge. 

.\ction  by  E.  B.  Cummings  against  the 
Wichita  Railroad  &  Light  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

KOB  Harris  and  V.  Harris,  for  plaintiff  In 
•rror.  Sluss  &  Wall  and  J.  V.  Daugherty, 
for  defendant  In  error. 

PER  CURIAM.  B.  B.  Cummings,  while 
riding  upon  a  street  car  in  the  city  of  Wichi- 
ta, thrust  his  head  out  of  the  side  of  the  car 
which  brought  It  In  contact  with  one  of  the 
polea  which  support  the  electric  wires  over- 
bead.  The  defendant  company  prosecutes 
this  proceeding  to  reverse  a  judgment  obtain- 


I  ed  by  him  for  Injuries  resulting  therefrom, 
I      The  car  upon  which  Cummings  was  riding 
I  was  a  summer  car.    It  was  open  on  both 
sides  except  that  on  tbe  side  next  to  the 
I  polea  which  supported  the  overhead  wires; 
I  there  was  a  guard  rail,   about  level  wltb 
I  the  back  of  the  seats.    The  seats  were  re- 
I  versible,  except  those  at  the  ends  of  the  car. 
I  Tbe  plaintiff  occupied  the  seat  In  the  front 
of  the  car,  with  his  back. to  the  motorman. 
Facing  Cummings,  and  two  seats  from  his, 
I  was    Miss    Torrey,    a    lady     acquaintance. 
While  the  car  was  moving  she  Indicated  that 
she  wished  to  speak  to  plaintiff.    For  the 
purpose  of  ascertaining  her  wishes,  the  plain- 
tiff arose  from  his  seat,  and  put  his  bead  and 
a  portion  of  his  body  outside  of  the  car  over 
tbe  guard  rail  on  the  side  next  to  tbe  poles 
and  leaned  towards  her.    While  In  this  pos- 
ture the  back  of  bis  head  collided  with  a  pble 
and  Injury  resulted.    This  pole  was  17  inches 
from  the  side  of  thr  car ;  and  in  view  of  the 
special  findings  of  tbe  jury  tbe  question  of  tbe 
negligence  of  the  company  In  placing  tbe  pole 
in  too  close  proximity  to  the  side  of  the 
car  becomes  unimportant 

It  the  plaintiff's  contributory  negligence 
was  the  proximate,  although  not  the  only, 
cause  of  his  Injury,  be  cannot  recover.  Upon 
this  question  the  jury  made  the  following  spe- 
cial findings:  "What  was  the  distance  In  inch 
es  between  the  side  of  car  upon  which  plaintib 
was  riding  and  tbe  pole  between  the  tracks 
wblcb  came  In  contact  with  plaintiff?  A 
.Seventeen  Inches.  What  was  the  distano 
from  where  plaintiff  was  sitting  to  the  per 
son  wltb  whom  be  was  trying  to  communi- 
cate? A.  About  eight  feet  Could  not  the 
plaintiff  have  as  easily  communicated  with 
the  person  he  desired  to  speak  to  on  tbe  In- 
side of  tbe  car  as  on  the  outside?  A.  Tes. 
Was  there  any  necessity  for  the  plaintiff  to 
put  his  head  or  body  ontslde  of  tbe  car  on 
the  side  on  which  he  was  sitting?  A.  Na 
Was  there  not  an  aisle  running  through  the 
center  of  this  car  from  one  end  to  tbe  other? 
A.  Yes.  Was  there  anything  to  prevent  Cum- 
mings from  getting  up  In  tbe  aisle  and  going 
and  speaking  to  the  person  be  wished  to 
speak  with?  A.  No.  Did  not  the  plain- 
tiff's head  bit  this  pole  by  reason  of  his  rais- 
ing up  out  of  his  seat  and  projecting  a  part  of 
his  body  outside  of  the  car?  A.  Tes. 
Was  not  tbe  plaintiff  injured  because  of  his 
raising  up  out  of  his  seat  and  projecting 
his  shoulders  outside  of  the  car?  A.  Tes. 
Would  an  ordinarily  prudent  man  .riding 
in  the  car  seated  as  plaintiff  was,  have  put 
uis  bead  out  of  the  car  far  enough  to 
come  In  contact  with  the  pole  between  the 
tracks?'  A.  Not  under  ordinary  circumstanc- 
es." These  findings  are  so  conclusive  of 
plaintiff's  contributory  negligence  as  to  make 
comment  useless. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  render  judg- 
ment for  the  defendant  on  tbe  apedal 
fiodinga,    , 
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(72  Kan.  66C) 
WM.  H.  BUSH  &  CO.  r.  ADAMS  et  nx. 

(Supreme   Court .  of    Kansas.    Jan.   6,    1906.) 

Homestead — What  Constitutes. 

A  debtor  in  failing  circumstances,  being 
the  head  of  a  family,  concluded  to  surrender 
to  his  creditors  the  property  he  then  occupied 
as  a  homestead,  and  to  move  to  and  make  his 
home  upon  another  tract  of  land  which  he  own- 
ed, and  which  was  so  leased  that  he  bad  a  rigtit 
to  take  possession  of  it  at  any  time.  He  made 
such  removal  after  delaying  it  between  four 
and  five  months  in  order  to  assist  his  credi- 
tors in  realizing  upon  his  property,  having 
made  a  general  assignment.  Before  he  moved, 
and  before  he  had  done  any  act  in  pursuance  of 
his  purpose  to  move,  a  judgment  was  rendered 
against  him  by  a  justice  of  the  peace,  and  a 
transcript  of  it  was  filed  in  the  district  court. 
Held,  that  the  property  in  question  was  not 
exempt  from  sale  upon  an  execution  issued  on 
such  judgment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Homestead,  $$  40-43.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Franklin  C!oun- 
ty;  C.  A  Smart,  Judge. 

Action  by  Wm.  H.  Bush  &  Co.  against 
B.  A.  Adams.  Judgment  for  plaintiff.  On 
sale  of  certain  land,  said  Adams  and  Myrtle 
M.  Adams,  his  wife,  claim  exemption.  From 
a  judgment  sustaining  the  claim,  plaintiffs 
bring  error.    Reversed. 

W.  S.  Jenks,  for  plaintiffs  In  error.  Gam- 
ble &  Costlgan,  for  defendants  In  error. 

MASON,  J.  Wm.  H.  Bush  &  Co.  obtained 
a  judgment  against  B.  A.  Adams  before  a 
justice  of  the  peace.  A  transcript  of  tbe 
judgment  was  filed  in  tbe  district  court. 
An  execution  was  Issued  and  levied  upon  tbe 
Interest  of  the  defendant  In  a  tract  of  real 
estate,  which  was  sold  to  the  plaintiffs,  who 
filed  a  motion  for  tbe  confirmation  of  tbe 
sale.  Adams  and  bis  wife  moved  to  set  tbe 
sale  aside  upon  tbe  ground  that  tbe  real 
estate  In  question  was  tbelr  homestead  and 
as  such  exempt  from  seizure.  Upon  a  bear- 
ing tbe  court  sustained  tbe  claim  of  ex- 
emption and  set  aside  tbe  sale.  Bush  &  Co. 
prosecute  error. 

The  trial  court  made  detailed  findings  of 
fact,  and  tbe  only  question  presented  Is 
whether  the  facts  so  foimd  justify  the  conclu- 
sion that  the  property,  within  tbe  meaning 
of  the  Constitution  and  statute,  was  occupied 
by  Adams  as  a  homestead  when  the  tran- 
script was  filed  In  tbe  district  court,  at 
which  time  tbe  judgment  otherwise  became 
a  lien  upon  It.  Tbe  findings  disclose  In 
substance  that  some  years  before  this  litiga- 
tion began,  .4dams  and  his  wife  resided  upon 
this  land,  a  farm,  which  they  owned  together. 
They  however  abandoned  tbe  farm  as  a 
homestead  and  moved  to  Pomona  where 
Adams  engaged  In  business,  and  where  they 
bought  a  home  In  which  they  lived.  A  short 
time  before  May  IC,  1904,  Adams  failed, 
and  made  a  general  assignment  for  the  bene- 
fit of  his  creditors.  At  the  time  of  his  fail- 
ure he  and  bis  wife  concluded  to  surrender 


tbelr  home  In  Pomona  to  the  creditors,  and 
to  moTe  back  to  the  farm  and  make  that 
their  home,  and  this  Intention  they  never 
abandoned.  Tbey  remained  In  Pomona  in 
tbe  same  bouse.  In  order  to  assist  the  credit- 
ors in  disposing  of  tbe  stock  and  collecting 
tbe  debts,  until  October  1,  1904,  when  they 
moved  to  the  farm,  where  tbey  have  since 
resided.  While  Adams  lived  in  Pomona  be 
kept  tbe  farm  so  rented  that  he  had  tbe 
right  to  move  back  at  any  time.  The  judg- 
ment against  Adams  was  rendered,  and  tbe 
transcript  was  filed  in  tbe  district  court, 
on  May  16,  1904.  The  execution  was  Issued 
In  November,  1904. 

In  order  that  property  may  be  exempt  on 
the  ground  of  its  homestead  character  it 
must  be  "occupied  as  a  residence  by  the 
family  of  tbe  owner."  Sec.  9,  art  15,  Con- 
stitution;  section  3016,  Gen.  St.  1901.  In 
Kansas  and  In  other  states  having  similar 
constitutional  and  statutory  provisions,  it  is 
held  that  such  occupancy  need  not  always 
be  actual  or  physical.  Tbe  court's  deal  lib- 
erally with  claims  of  homestead  exemption 
asserted  In  good  faith,  but  cannot  extend 
tbe  right  beyond  tbe  language  of  the  law  de- 
fining It.  It  Is  difficult  to  derive  from  tbe 
decisions  a  general  rule  of  universal  appli- 
cation. In  15  A.  &  E.  Encycl.  of  L.  (2d  Ed.) 
578,  It  is  said:  "A  bona  fide  and  clearly  de- 
fined present  Intention  to  acquire  and  occupy 
certain  premises  as  a  homestead,  evidenced 
by  overt  acts  In  fitting  them  up  for  such  a 
purpose,  and  followed  within  a  reasonable 
time  by  actual  physical  occupancy,  the  delay 
being  only  for  the  time  necessary  to  effect 
removal  to  the  premises,  or  to  build  needed 
Improvements  or  repairs,  or  to  complete  a 
dwelling  house  In  process  of  construction,  or 
the  like,  render  the  land  exempt  as  a  home- 
stead from  the  time  of  Its  acquisition  with 
such  Intent."  The  cases  bearing  upon  the 
matter  are  collected  In  notes  upon  the  page 
cited  and  that  following,  and  show  that  the 
doctrine  of  constructive  possession  has  sel- 
dom been  pressed  beyond  tbe  limits  Indicated 
by  the  text.  The  defendant  in  eror  relies 
upon  the  authority  of  a  line  of  Kansas  de- 
cisions of  which  Monroe  v.  May,  9  Kan.  466, 
Is  a  type.  It  was  there  said  that  "a  purchase 
of  a  homestead  with  a  view  to  occupancy 
within  a  reasonable  time,  receives  from  tbe 
time  of  purchase  a  homestead  exemption 
from  seizure  upon  execution  or  attachment" 
Tbe  very  purchase  of  a  property  designed  to 
be  used  as  a  homestead  Is  Itself  however  an 
overt  act  that  might  under  some  circum- 
stances tend  to  give  expression  to  such  pur- 
pose. Here  that  element  is  entirely  wanting, 
and  there  is  nothing  to  take  its  place.  If 
Adams  and  his  wife  by  simply  making  up 
their  minds  to  regard  as  their  home  the  farm 
which  they  already  owned,  and  to  more  to 
it  as  soon  as  tbe  purpose  of  a  temiwrary  stay 
in  Pomona  should  be  accomplished,  could 
render  It  exempt  from  seizure,  then  it  would 
follow  that  premises  could  be  Impressed  with 
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a  homestead  character  by  a  mere  mental 
process  unaccompanied  by  any  physical  act 
wliatever — a  proposition  which  the  authori- 
ties tmtformly  deny.  For  a  somewhat  simi- 
lar case  see  Savings  Bank  v.  Wheeler's  Admr., 
20  Kan.  625.  The  surrendering  to  the  cred- 
itors of  the  premises  In  Pomona  occupied  by 
Adams  and  bis  family  might  be  effectual  to 
accomplish  tbe  abandonment  of  that  property 
as  a  homestead,  but  it  could  not  of  itself 
give  effect  to  his  intention  to  invest  the  farm 
with  that  quality. 

The  judgment  Is  reversed,  with  directions 
to  confirm  the  sheriff's  sale.  All  tbe  Justices 
concurring. 

(72  Kan.  «8) 

WILSON  V.  WINFREY  et  al. 
(Supreme  Court  of  Kansas.    Dec.  0,  1905.) 

Mandamits — Peefobmance  of  Officiai.  Do- 
ties— Appraisal  OF  School  Lands. 

Where  two  petitions  are  pending  asking  for 
tbe  sale  of  tbe  same  tract  of  school  land,  one 
of  which  requests  that  it  be  sold  as  leased  land, 
and  the  other  to  an  actual  settler,  and  ap- 
praisers are  appointed  and  qualified  to  appraise 
the  land  as  leased  land,  they  cannot  be  com- 
pelled by  mandamus  to  act  as  appraisers  under 
the  other  petition. 
(Syllabus  by  tbe  Court) 

Application  by  James  H.  Wilson  for  writ 
of  mandamus  to  E.  Ij.  'Winfrey  and  others. 
Writ  denied. 

W.  S.  Langmade  and  Fred  Robertson,  for 
plaintiff.  T.  M.  Noble,  J.  P.  Noble,  and  D.  O. 
Bye,  for  defendants. 

GRAVES,  J.  This  Is  an  application  for  a 
writ  of  mandamus,  requiring  the  defendants 
to  appraise  certain  school  lands  In  Rawlins 
county.  It  is  claimed  that  tbe  defendants 
have  been  appointed  to  perform  this  duty, 
but  refuse  to  do  so.  Tbe  defendants  say  in 
their  return  to  the  alternative  writ  that  they 
bave  performed  the  duty  devolving  upon  them 
as  appraisers,  and  do  not  feel  authorized  to 
comply  with  the  demands  of  the  plaintiff. 
The  case  has  been  submitted  upon  an  agreed 
statement  of  fact,  from  which  it  appears 
that  in  Janua.ry,  1901,  the  land  was  school 
land,  and  was  on  that  day  leased  for  live 
years.  In  June,  1904,  the  lessee  paid  all  rent 
due,  and  to  become  due  under  his  lease,  and 
tbe  lease  was  canceled,  and  be  abandoned  tbe 
premises.  On  tbe  same  day  the  plaintiff  en- 
tered upon  the  land  as  a  settler  and  has  erect- 
ed improvements  thereon,  and  is  apparently 
entitled  to  purchase,  as  a  settler.  In  Jan- 
nary,  1904,  while  the  lease  on  tbe  land  was 
in  full  force  and  effect,  a  petition  was  Hied 
with  the  county  superintendent,  requesting 
the  land  to  be  sold  as  leased  land.  Such 
sale  would  take  place  one  year  after  publica- 
tion of  notice  of  the  filing  of  said  petition. 
Publication  thereof  was  first  made  January 
15,  1904.  December  10,  1904,  tbe  plaintiff 
filed  a  petition  to  bave  said  land  appraised, 
so  that  he  could  apply  to  become  tbe  pur- 


chaser thereof  as  an  actual  settler.  On  the 
21st  day  of  January,  1905,  the  county  super- 
intendent appointed  the  defendants  ap- 
praisers, to  appraise  the  land  as  leased  land 
under  tbe  petition  filed  In  January,  1904,  and 
of  which  publication  bad  been  made. 

The  order  by  which  these  appraisers  were 
appointed  expressly  directed  them  to  appraise 
the  land  at  its  real  value,  which  is  the  rule 
where  the  land  Is  to  be  sold  as  leased  land 
that  is  subject  to  tbe  lease.  When  the  ap- 
praisers went  to  view  the  land,  the  plaintiff 
requested  them  to  appraise  the  land  and 
improvements  separately,  which  Is  the  rule 
when  tbe  land  is  to  be  sold  to  an  actual  set- 
tler, but  they  refused  to  do  so.  The  apprais- 
ers reported  their  appraisement  as  directed, 
and  filed  the  same  In  tbe  probate  court.  The 
plaintiff  afterwards  requested  them  to  make 
an  appraisement  of  the  land  and  improve- 
ments separately,  which  they  refused  and  still 
refuse  to  do,  and  thereupon  he  asks  this  court 
to  compel  the  defendants  to  make  such  ap- 
praisement Apparently  the  plaintiff  is  a 
settler  on  said  land  and  entitled  to  purchase 
tbe  same  as  such.  No  steps  seem  to  have 
been  taken,  however,  to  perfect  that  right. 
No  appraisers  have  been  appointed  under 
bis  petition  to  make  tbe  appraisement 
which  the  law  requires.  The  defendants 
have  no  authority  under  their  appointment 
to  do  80.  Mandamus  will  not  enforce  tbe 
performance  of  official  duty,  unless  the 
duty  sought  to  be  enforced  Is  clearly  within 
the  scope  of  such  officers'  duty.  19  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  725;  Bank  v. 
Hovey,  48  Kan.  20,  28  Paa  1090;  Swarts  v. 
Large.  47  Kan.  304,  27  Pac.  993;  Cassatt  v. 
County  Com'rs,  39  Kan.  505,  18  Pac.  517.  It 
was  not  tbe  duty  of  tbe  defendants  to  make 
the  appraisement  desired  by  the  plaintiff. 
They  have  fully  pefformed  the  duty  required 
of  them  under  their  appointment.  If  the 
plaintiff  has  any  remedy  by  mandamus.  It  Is 
to  compel  the  appointment  of  appraisers  to 
make  tbe  appraisement  desired. 

The  writ  Is  denied.  All  the  Justices  con- 
curring. 


(72  Kan.   617) 
SCHWAB,  County  Treasurer,  v.  WILSON. 
(Supreme    Ck>art   of   Kansas.    Jan.    6,    1906.) 

1.  Abatement — Anotheb  Action  Pending. 

Original  proceedings  in  mandamus  were  be- 
gun in  this  court  to  compel  appraisers  of  cer- 
tain school  lands  to  appraise  the  land  and  im- 
provements. While  the  action  was  pending  and 
undetermined,  plaintiff  began  another  action  in 
tbe  district  court  to  enjoin  the  county  treasurer 
from  selling  tbe  same  land  under  other  pro- 
ceedings. Held,  that  the  pendency  of  the  man- 
damus proceedings  in  this  court  did  not  oust 
the  district  court  of  jurisdiction  or  prevent  that 
court  from  granting  a  temporary  injunction. 

[Ed.   Note. — For  cases  in  point,  see  vol.   1, 
Cent.  Dig.  Abatement  and  Revival,  §§  40,  67.1 

2.  Public  Lands  —  School  Lands  —  Settub- 
ment  and  improvement injunction. 

One  who  settled  upon  school  lands  with  the 
intention  of  becoming  tbe  purchaser,  and  who 
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has  placed  valuable  improTemenU  thereon,  in-  i 
eluding  a  permanent  dwelling,  and  occupies  the 
land  with  his  family  as  a  home,  has  such  an 
interest  in  the  land  aside  from  that  of  the  pub- 
lic generally  as  will  entitle  him  to  maintain 
an  action  to  enjoin  the  county  treasurer  from 
selling  the  land. 

[Ed.  Note. — For  cases  In  point,  see  voL  41, 
Cent.  Dig.  Public  Lands,  {§  152-109.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kawllns  Coun- 
ty; A.  C.  T.  Gelger,. Judge. 

Action  by  James  H.  Wilson  ngalnst  F.  L. 
Schwab,  county  treasurer  for  Rawlins  coun- 
ty. Judgment  for  plaintiff,  and  defendant 
brings  error.    AfiSrmed. 

Delbert  O.  Bye,  J.  P.  Noble,  and  T.  M. 
Noble,  for  plaintiff  in  error.  Fred  Robertson 
and  W.  S.  Langmade,  for  defendant  in  error. 

PORTER,  J.  James  H.  Wilson  brought 
this  action  to  enjoin  tbe  plaintiff  In  error,  as 
treasurer  of  Rawlins  county,  from  selling  the 
S.  E.  %  of  section  30,  township  2,  range  31, 
as  school  land.'  Wilson  alleged  that  he  set- 
tled upon  tbe  land  June  11,  1004;  that  be 
complied  with  all  tbe  requirements  of  the 
law  as  a  settler,  bad  placed  improvements 
upon  the  land  to  the  value  of  $1,000,  and  oc- 
cupied it  with  bis  family  as  a  home.  He 
alleged  also  that  tbe  county  treasurer  bad  ad- 
vertised and  was  about  to  sell  tbe  land  as 
leased  land,  and  that  such  sale  would  be  In 
contravention  of  his  rights.  The  district 
court  granted  a  temporary  Injunction,  and 
plaintiff  In  error  brings  tbe  case  to  this  court 
upon  a  transcript,  alleging  error  In  the  ruling 
of  the  court  denying  his  motion  to  vacate  the 
temporary  Injunction. 

Tbe  first  contention  is  that  tbe  district 
court  was  without  jurisdiction,  for  the  rea- 
son that  when  the  action  was  begun  there 
was  pending  in  this  court  original  proceed- 
ings in  mandamus  Involving  tbe  same  contro- 
versy. It  is  urged  that  this  court  having  ac- 
quired jurisdiction  of  tbe  subject-matter,  tbe 
court  below  was  powerless  to  entertain  tbe 
action  or  grant  tbe  Injunction  while  tbe 
other  proceedings  here  were  undetermined. 
Tbe  mandamus  proceedings  In  this  court 
have  been  disposed  of  at  this  term.  Wilson 
v.  Winfrey  et  al.  (Kan.)  84  Pac.  123.  From 
an  examination  of  that  case  it  will  appear 
that  Wilson  sought  by  mandamus  to  compel 
defendants  in  that  proceeding  to  appraise 
this  same  school  land  together  with  bis  Im- 
provements. The  appraisers,  however,  were 
appointed  under  different  proceedings  begun 
for  the  purpose  of  having  tbe  land  sold  as 
leased  lands,  under  Gen.  St.  1901.  {  0341,  and 
tbe  peremptory  writ  was  denied.  This  ac- 
tion is  in  no  sense  identical  with  that,  ex- 
cept that  plaintiff  is  the  same,  and  tbe  land 
Involved  is  the  same.  In  that  action,  plain- 
tiff sought  to  compel  appraisers  to  act;  Id 
this,  be  seeks  to  enjoin  an  official  act — the 
sale  by  the  county  treasurer.  There  is  noth- 
ing whatever  in  the  contention  that  tbe  dis- 
trict court  was  without  Jurisdiction. 


It  Is  seriously  urged,  however,  that  Wilson, 
plaintiff  below,  can  not  maintain  this  action 
l)ecause  he  has  no  interest  In  tbe  land  In 
controversy  peculiar  to  himself  and  different 
from  the  interest  of  the  public  generally. 
When  a  man  settles  upon  school  land  with 
tbe  intention  of  becoming  tbe  purchaser,  and 
erects  improvements  thereon  of  tlie  value  of 
$1,000,  including  a  permanent  dwelling,  and 
occupies  the  land  as  a  home  for  himself  and 
a  large  family,  and  says  it  Is  tbe  only  borne 
be  has  and  ail  be  has  in  the  world  in  tbe 
way  of  property,  it  would  seem  that  he  has 
such  an  Interest  In  tbe  land  aside  from  that 
enjoyed  by  the  public  generally  as  will  en- 
title bim  to  maintain  an  action  to  enjoin  an 
officer  from  selling  it 

Tbe  petition  states  a  cause  of  action,  tbe 
court  below  bad  jurisdiction,  and,  no  abuse 
of  discretion  appearing  in  granting  the  in- 
junction, there  wad  no  error  in  refusing  to 
vacate  it. 

Tlie  decision  will  be  affirmed.  All  tbe  Jus- 
tices concurring. 


(72  Kan.  475) 
SCHOONOVER   v.    TTNER   et   al. 
(Supreme  Court  of  Kansas.    Dec.  9.  1905.) 

1.  Tenancy  in  Common  —  Advebse  Posses- 
sion OF  Co-Tenant. 

The  law  presumes  the  possession  of  a  ten- 
ant  in  common  to  be  the  possession  of  all  co- 
tenants  and  t)efore  such  possession  can  become 
adverse  there  must  be  an  actual  ouster  of  all 
co-tenants. 

[Ed.  Note. — For  cases  in  point,  see  voL  45, 
C!ent  Dig.  Tenancy  in  Common,  {  43.] 

2.  Same— OnsTEB. 

A  tenant  in  common  in  possession  cannot 
occupy  the  opposing  positions  of  recognizing 
and  purchasing  the  Interests  of  some  of  his  co- 
tenants,  and  at  the  same  time  claim  that  he  has 
ousted  other  co-tenants. 

[Ed.  Note. — For  cases  in  point,  see  vol,  45b 
Cent.  Dig.  Tenancy  in  Common,  {  44.] 

3.  Same— Advebse  Possession. 

Before  a  tenant  in  common  can  rely  on  an 
ouster  of  his  co-tenants,  he  must  claim  the  en- 
tire title  to  the  land  in  himself,  and  must  bold 
the  exclusive  and  adverse  possession  against 
every  other  person. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Tenancy  in  Common,  |j  43,  44.] 

tSyllabus  by  the  Court.) 

Error  from  District  Court,  Elk  County; 
G.  P.  Alkman,  Juuge. 

Action  by  Roderldc  Scboonover  against  Ed- 
gar A.  Tyner  and  others.  Judgment  for  de> 
fendants,  and  plaintiff  brings  error.  Re- 
versed. 

Tuis  was  an  action  in  ejectment  for  tbe 
recovery  of  tbe  undivided  one-sixth  interest 
in  tbe  S.  W.  ^  of  section  28,  township  28 
S.  range  13  E.,  In  tbe  county  of  Elk.  Judg- 
ment having  been  rendered  against  plalntlfC, 
be  prosecutes  this  proceeding. 

The  substantial  facts  upon  wblcb  tbe  rights 
of  the  parties  must  be  determined  are  as 
follows :  George  W.  Knox  was  a  widower 
and  tbe  father  of  sU  children,  George  W,» 
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Jr.,  Sarah,  Columbus,  Margaret,  Emaline, 
and  Jesse  M.  (jiartesa  Sclioonover  was  a 
widow  and  the  mother  of  three  children: 
Roderick,  Louis,  and  Frances.  George  W. 
Knox  and  Clarissa  Schoonover  were  married, 
and  Joanna  Knox  was  the  issue  of  this  mar- 
riage. George  W.  Knox  was  the  owner  of 
the  land  in  controversy  at  his  death  on  Janu- 
ary 1,  1873.  The  heirs  of  George  W.  Knox 
were  his  widow  and  the  six  childrea  by  a 
former  wife,  and  Joanna.  His  widow,  Clar- 
issa, died  December  8,  1873.  The  heirs  of 
Clarissa  Knox  were  her  three  children  by  a 
former  husband  and  Joanna  Knox.  Some- 
time after  the  death  of  Clarrlssa  Knox,  J.  M. 
Spurgeon  and  his  wife  Sarah  Spurgeon,  nfie 
Knox,  went  into  possession  of  the  land,  and 
In  1875  Spurgeon  commenced  to  buy  the  In- 
terests of  the  different  heh-s.  On  October  11, 
1875,  he  purchased  from  G.  W.  Knox,  Jr^ 
and  his  wife  all  of  their  interests ;  on  Novem- 
ber 27,  1875,  he  purchased  from  Louis  Schoon- 
over, one  of  the  heirs  of  Clarissa  Schoonover 
and  a  brother  to  the  plaintiff,  his  interest; 
on  January  4,  1876,  he  purchased  the  In- 
terests of  Columbus  Knox  and  his  wife ;  and 
on  December  4,  1878,  he  purchased  the  in- 
terests of  Margaret  Tyler,  n6e  Knox,  and 
her  husband.  James  M.  Spurgeon  died  in 
1877,  leaving  his  widow,  Sarah  Spurgeon, 
and  three  children,  John.  Charles,  and  Joseph. 
Subsequently  the  widow  married  D.  D. 
Knight.  On  December  1,  1879,  Joseph  Martin 
purchased  the  interest  of  Emallne  Knox; 
on  May  22,  1880,  that  of  Sarah  J.  Knight,  n^e 
Knox,  the  widow  of  James  M.  Spurgeon; 
on  August  4,  1887,  the  Interest  of  Joanna 
Knox  in  the  estate  of  George  W.  Knox,  but 
not  her  interest  in  the  estate  of  her  mother, 
Clarissa  Knox,  deceased;  and  on  December 
10,  1888,  the  interests  of  Jesse  M.  Knox  and 
his  wife.  None  of  these  deeds  purported  to 
convey  anything  but  the  interests  of  the 
grantors  in  the  estate  of  George  W.  Knox. 
In  1880,  Joseph  Martin  went  into  possession 
of  the  entire  tract  of  land  and  continued  In 
such  possession  until  April,  1894.  In  1894, 
Joseph  Martin  and  the  Spurgeon  heirs  divid- 
ed the  land  between  themeslvee;  Martin 
taking  the  west  118  acres,  and  the  Spurgeon 
heirs  the  east  42  acres.  Joseph  Martin  and 
his  family  continued  to  occupy  the  west  118 
acres  until  his  death  in  1898.  Martin  left 
a  widow  and  seven  children.  A  few  years 
later  the  widow  died.  On  the  22d  of  Janua- 
ry, 1901,  the  Martin  heirs  conveyed  by  war- 
ranty deed  the  west  118  acres  to  the  defend- 
■  ant  Edgar  A.  Tyner,  and  the  Spurgeon  heirs 
conveyed  the  east  42  acres  to  him.  Tyner 
went  Into  immediate  possession,  and  still 
continues  therein.  Soon  after  the  marriage 
of  his  mother  to  Knox,  the  plaintiff  left  the 
county,  and  did  not  return,  and  was  not 
heard  from  until  a  short  time  prior  to  the 
commencement  of  this  action,  a  period  of 
about  30  years,  during  which  time  he  made 
no  claim  to  any  Interest  in  the.  land.  The 
contention  of  the  defendants,  the  Knox,  Spur- 


geon, and  Martin  heirs,  and  the  Tyners,  is 
that  they,  and  those  through  whom  they 
hold,  had  been  in  the  open,  notorious,  ex- 
clusive, and  adverse  possession,  claiming  the 
title  of  the  entire  estate  for  more  than  15 
years  before  the  commencement  oi  this  ac- 
tion; therefore  the  plaintiff's  rigb.t  to  re- 
cover. If  he  ever  had  any,  is  barred  by  the 
statute  of  limitations.  This  is  the  sole  ques- 
tion in  this  case. 

Geo.  W.  Day  and  A.  T.  Ayres,  for  plaintiff 
in  error.  T.  J.'  Hudson,  for  defendants  in 
error. 

ORBENB,  J.  (after  stating  the  facts).  It 
is  not  denied  that  when'  George  W.  Knox 
died  an  undivided  one-half  of  this  land  im- 
mediately descended  to  his  children  and  the 
other  undivided  one-half  to  bis  widow. 
These  heirs  then  became  tenants  in  common 
of  the  land.  At  the  death  of  the  widow  her 
undivided  one-half  descended  to  her  heirs, 
who  were  the  plaintiffs  Louis  C.  and  Frances 
Schoonover,  and  Joanna  Knox;  each  succeed- 
ing to  an  undivided  one-fourth  of  the  widow's 
portion,  and  becoming  tenants  in  common 
with  the  heirs  of  George  W.  Knox,  of  the 
entire  estate.  It  Is  elementary  that  the  pos- 
session of  one  of  several  tenants  in  common 
is-the  possession  of  all,  and,  where  a  tenant 
in  common,  either  in  or  out  of  possession, 
tr&nsfers  his  Interest  in  the  estate  to  a 
stranger,  the  grantee  becomes  a  tenant  In 
common  with  all  the  others.  17  A.  &  E. 
Bncyc.  of  lAvr,  6eZ,  663;  Gibbs  v.  Swift,  12 
Oush.  (Mass.)  393;  Battel  v.  Smith,  14 
Gray  (Mass.)  497;  Gratz  v.  Land  &  River 
Imp.  Co.,  82  Fed.  381,  27  C.  C.  A.  305,  40 
L.  R.  A.  893 ;  Wallace  t.  Miller,  62  Cal.  €55. 
Joseph  Martin  by  his  purchases  of  the  in- 
terests of  some  of  the  heirs  became  a  tenant 
ill  common  with  them,  and  his  entry  into  the 
possession  of  the  land  thereunder  was  that 
of  a  tenant  In  common,  and  his  possession  as 
such  continued  until  some  act  was  done 
which  the  law  would  recognize  as  an  ouster 
or  dispossession  of  his  co-tenants.  There 
is  a  great  distinction  between  the  rule  ap- 
plicable to  the  starting  of  the  statute  of 
limitation  in  an  action  of  ejectment  where 
the  defendant  went  into  wrongful  possession, 
and  where  the  possession  was  rightful,  such 
as  the  possession  of  a  tenant  in  common  for 
himself  and  his  co-tenants.  Sparks  v.  Boden- 
Bick  (Kan.)  82  Pac.  463.  This  distlnctioa 
appears  not  to  have  been  very  clearly  ob- 
served in  the  trial  of  this  cause.  As  to  the 
former,  the  statute  begins  to  run  in  favor 
of  the  occupant  immediately  upon  taMng  the 
open,  notorious,  and  exclusive  possession. 
Such  possession  is  of  itself  adverse,  and 
being  open  and  notorious  te  notice  to  every 
person.  Therefore  a  right  of  action  in  favor 
of  the  owner  of  the  title  accrues  at  once,  and 
this  starts  the  statute  of  limitation. 

The  claim  of  title  of  a  tenant  in  common 
In  possession  which  is  necessary  to  put  in 
operation  the  statute  of  limitations  against 
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co-tenants  ont  of  possession  must  be  actual, 
exclusive,  and  wholly  within  the  claimant's 
own  right.  The  possession  must  also  be  ex- 
clusive and  adverse  to  all  tenants  In  common, 
and  in  this  state  this  condition  mtist  continue 
for  a  period  of  15  years  before  the  statute 
of  limitaitions  becomes  a  bar  to  an  action  of 
ejectment  by  a  co-tenant  out  of  possession. 
In  Warfleld  et  al.  v.  Llndell  et  al.,  38  Mo. 
581,  90  Am.  Dec.  443,  the  court,  in  speaking 
of  the  acts  necessary  to  constitute  an  ouster 
by  a  tenant  In  common  In  possession,  says: 
"D'or  this  purpose  there  must  be  outward  acts 
of  exclusive  ownership  of  an  unequivocal 
character,  overt  and  notorious,  and  of  such 
a  nature  as  by  their  own  Import  to  Impart 
information  and  give  notice  to  the  co-tenants 
that  an  adverse  possession  and  an  actual  dis- 
seizin are  intended  to  be  asserted  against 
them."  This  rule  is  adopted  in  Squires  v. 
Clark,  17  Kan.  84,  where  this  court  quotes 
approvingly  the  following  from  Warfleld  v. 
Llndell,  30  Mo.  272:  "A  possession  of  land 
by  a  tenant  in  common  for  26  years,  and  an 
exclusive  receipt  by  him  of  the  rents  and 
profits,  without  any  account  rendered,  or  any 
demand  made,  would  not  of  themselves  raise 
a  legal  presumption  of  ouster  by  such  tenant 
in  common  of  his  co-tenant&"  In  Ingalls  ▼. 
Newhall,  139  Mass.  at  page  272,  30  N.  E.  at 
page  97,  we  find  the  rule  stated  thus :  "  'It 
Is  the  general  rule  of  law,'  says  Mr.  Justice 
Morton,  'that  the  possession  of  one  tenant 
in  common,  though  exclusive,  being  consistent 
with  the  right  of  his  co-tenant,  does  not 
amount  to  a  disseizin  of  the  co-tenant,  and 
that  an  ouster,  or  some  act  which  the  law 
deems  equivalent  to  an  ouster,  is  necessary 
to  constitute  a  disseizin  of  his  co-tenant  by  a 
tenant  in  common.' " 

The  evidence  necessary  to  establish  an 
ouster  by  a  tenant  in  common  must  be  posi- 
tive, clear,  and  unequivocal.  Having  gone 
into  possession  of  the  land  as  a  tenant  in 
common,  the  law  presumes  that  the  character 
of  his  possession  does  not  change,  and  has 
reference  to  the  title  under  which  he  entered ; 
therefore,  before  it  can  be  held  that  a  tenant 
In  common  In  possession  has  committed  the 
wrong  of  ousting  his  co-tenant,  the  acts 
which  constitute  the  ouster  and  the  intent 
on  the  part  of  the  tenant  in  common  in  pos- 
session to  oust  his  co-tenant  must  be  clearly 
and  satisfactorily  shown.  The  acts  of  Joseph 
Martin  with  reference  to  bis  possession  and 
ownership  of  the  land  in  question,  as  shown 
by  the  record  and  enumerated  In  the  state- 
ment of  fact,  conclusively  show  that  he  never 
claimed  the  entire  estate,  or  that  be  was  tn 
adverse  possession  of  the  entire  tract  After 
he  went  Into  possession  as  a  tenant  in  com- 
mon, he  purchased  from  time  to  time,  until 
December,  1888,  the  interests  of  others  of  his 
co-tenants,  and  in  1894,  still  recognizing  the 
Interests  of  his  co-tenants,  the  Spurgeon 
heirs,  be  divided  the  land  with  them.  These 
acts  alone  are  a  complete  refutation  of  the 
claim  now  made  that  Martin  was  holding 


adversely  and  claiming  to  own  the  entire 
title  to  this  property.  Such  acts  are  a  con- 
tinual recognition  of  the  outstanding  inter- 
ests of  his  co-tenants  and  cannot  be  reconcil- 
ed with  a  claim  of  exclusive  ownership  and 
adverse  possession.  If  the  continued  pos- 
session by  Martin  of  the  portion  of  land  set 
apart  to  him  under  the  division  in  1894  can 
be  said  to  have  been  exclusive  and  adverse, 
It  is  the  first  time  In  the  history  of  this  case 
that  he  was  holding  any  part  of  the  land  ex- 
clusively for  himself  and  under  a  claim  of 
adverse  possession.  It  is  not,  however,  nec- 
essary to  decide  this  question.  Conceding 
that  the  possession  by  Martin  of  the  west 
118  acres,  after  the  division,  was  exclusive 
and  adverse,  and  amounted  to  an  ouster  of 
the  other  co-tenants,  it  only  dated  from  1894, 
therefore  was  not  of  sufficient  duration  to 
bar  the  present  action.  It  follows  therefore 
that  the  statute  of  limitations  had  not  barred 
the  plaintiff's  right  of  recovery. 

The  judgment  is  reversed,  and  the  cause 
remanded.    All  the  Justices  concurring. 


(72  Kan.  481) 
STATE  V.  TUCKER. 
(Supreme  Court  of  Kansas.    Dec.  9,   1905.) 

1.  Abduction —  Taking    Female   fob   Cor- 
cuntNAOE— Elements  of  Offense. 

The  principal  element  in  the  crime  of 
taking  away  any  female  under  the  age  of  18 
years,  without  the  consent  of  h»r  parent  or 
(Tuardian  as  defined  In  section  2020,  Oen.  St. 
1901,  is  the  purpose  for  which  such  female  is 
taken,  and  subsequent  cohabitation  and  sexual 
intercourse  is  not  essential  to  the  commission 
of  such. crime,  but  is  merely  evidence  thereof. 

[EM.  Note. — For  cases  in  point,  see  vol.  1, 
Cent  Dig.  Abduction,  §  1.] 

2.  Same— CoNSTBucTioN  of  Statute. 

Concubinage,  as  used  in  the  section  of  the 
statute  alxjve  mentioned,  means  to  live  together 
and  have  sexual  relations  as  husl>and  and  wife. 
The  time  during  which  such  relations  are  intend- 
ed or  to  actually  do  continue  is  immaterial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Abduction,  §  7.] 

3.  Continuance— Application. 

It  is  not  error  to  overrule  an  application 
for  a  continuance,  where  the  application  there- 
for  does  not  coutam  all  the  statutory  require- 
'  ments. 

4.  Criminal  Law— Tbiai^— Instructions. 

It  is  not  error  for  a  trial  court  to  refuse 
to  give  an  instruction  'requested  by  the  defend- 
ant, when  it  gives  one  containing  substantially 
the  same  idea  embraced  in  the  one  refused. 

[Rd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  |  2011.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  CJourt,  Edwards  Coun- 
ty; Chas.  E.  Lobdell,  Judge. 

Herbert  Tucker  was  convicted  of  taking  a 
female  under  the  age  of  18  away  from  her 
parents  for  the  purpose  of  concubinage.  In 
violation  of  Gen.  St  1901, 1  2020,  and  appeals 
Affirmed. 

John  W.  Adams  and  A  N.  Beezley,  for  ap- 
pellant C.  C.  Coleman,  Atty.  Gen.,  A.  C. 
Dyer,  and  J.  S.  West,  for  the  State. 
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GRAVES,  J.  On  April  6,  1905.  the  defend- 
ant was  convicted  and  sentenced  by  the  dis- 
trict conrt  of  Edwards  county  to  confine- 
ment In  tbe  penitentiary  not  exceeding  6 
years  for  taking  Minnie  Bishop,  a  female 
nnder  tbe  age  of  18  years,  away  from  said 
county,  without  the  consent  of  her  parent  or 
guardian,  for  the  purpose  of  concubinage,  in 
Tiolation  of  section  2020,  Gen.  St  1901,  which 
reads:  "Every  person  who  shall  take  away 
any  female,  under  the  age  of  eighteen  years, 
from  her  father,  mother,  guardian,  or  other 
person  having  legal  charge  of  her  person, 
without  tbeir  consent,  either  for  the  purpose 
of  prostitution  or  concubinage,  shall  upon 
conviction  thereof  be  punished  by  confinement 
and  bard  labor  for  a  term  not  exceeding  five 
years." 

Tbe  information  contained  two  counts. 
Tbe  first  charged  tbe  taking  away  to  have 
been  for  the  purpose  of  concubinage,  and  the 
other  for  tbe  purpose  of  prostitution.  The  in- 
fornintion  reads: 

"First  Count.  I,  A.  O.  Dyer,  the  undersign- 
ed, county  attorney  of  said  county.  In  tbe 
name,  by  the  authority,  and  on  behalf  of  the 
state  of  Kansas,  come  now  here  and  give 
tbe  court  to  understand  and  be  informed  that 
on  the  17th  day  of  December,  1!X)4,  in  said 
county  of  Edwards,  In  state  of  Kansas,  one 
Herbert  Tucker  did  then  and  there  felonious- 
ly one  Minnie  Bishop,  a  female  under  tbe  age 
of  IS  years,  to  wit,  of  tbe  age  of  13  years, 
take  away  from  one  J.  J.  Bishop,  her  father, 
and  one  Floy  Lippoldt  they,  tbe  said  J.  J. 
Bishop  and  Floy  Lippoldt  then  and  there  hav- 
ing the  legal  charge  of  tbe  person  of  the  said 
Minnie  Bishop,  without  tbe  conitent  and 
against  tbe  will  of  tbe  said  J.  J.  Bishop  and 
Floy  I^lppoldt.  for  the  purpose  of  concubinage. 

"Second  Count  I,  A.  C.Dyer, county  attorney 
as  aforesaid.  In  tbe  name,  by  tbe  authority,  and 
on  behalf  of  the  state  of  Kansas  as  afore- 
said, come  now  here  and  give  tbe  court  to 
further  understand  and  be  Informed  that  on 
tbe  17th  day  of  December,  1904.  In  said  coun- 
ty of  Edwards  and  state  of  Kansas,  said  Her- 
bert Tucker  did  then  and  there  feloniously 
one  Minnie  Bishop,  a  female  under  the  age 
of  18  years,  to  wit  of  tbe  age  of  13  years, 
take  away  from  one  J.  J.  Bishop,  her  father, 
and  one  Floy  Lippoldt.  they,  the  said  J.  J. 
Bishop  and  Floy  Lippoldt,  then  and  there 
bavins  the  legal  charge  of  the  person  of  the 
aald  Minnie. Bishop,  without  the  consent  and 
against  the  will  or  tbe  said  J.  3.  Bishop  and 
Floy  Lippoldt  for  the  purpose  of  prostitu- 
tion." 

The  defendant  moved  to  quash  the  Informa-, 
tlon  for  tbe  reason  that  It  did  not  state 
facts  sufficient  to  constitute  the  crime  sought 
to  be  charged,  and  that  it  was  fatally  indef- 
inite and  uncertain.  The  motion  was  over- 
ruled, and  this  ruling  is  claimed  to  be  errone- 
ous. The  crime  Is  stated  substantially  in  tbe 
language  of  tbe  statute,  which  as  a  general 
rule  is  conceded  to  be  snlflclent  Appellant 
tmlatM,  however,  that  this  particular  crime 


is  an  exception  to  this  rule.  We  think  that 
nnder  the  decisions  of  this  court  this  informa- 
tion was  sufficient  as  against  said  motion. 
State  V.  White,  14  Kan.  538;  State  v.  Foster, 
80  Kan.  865,  2  Pac.  628;  State  v.  Beverlln,  30 
Kaa  612,  2  Pac.  630;  State  v.  Morrison,  46 
Kan.  670,  27  Pac.  133;  State  v.  McGaffln,  36 
Kan.  815, 18  Pac.  560;  State  v.  Jones,  10  Kan. 
608;  State  v.  Bryan,  34  Kan.  63,  8  Pac.  260; 
State  V.  Overstreet  43  Kan.  299,  23  Pac.  572. 
The  defendant  then  moved  to  require  the 
state  to  elect  upon  which  count  of  the  Infor- 
mation it  would  rely.  This  motion  was  sus- 
tained, and  the  state  elected  to  stand  upon 
the  first  count;  and  upon  this  count  the  de- 
fendant was  convicted. 

The  most  Important  complaint  made  by  the 
defendant  Is  that  the  court  misdirected  the 
Jury  In  an  Instruction  which  reads:  "You 
are  further  instructed  that  for  the  purpose 
of  concubinage,  as  used  in  tbe  information 
and  In  these  Instructions,  means  for  the  pur- 
pose of  living  and  cohabiting  with  her  as  his 
wife;  but  it  Is  not  necessary  that  permanent, 
or  even  long-coutinued,  cohabitation  shall 
have  been  contemplated."  Tbe  definition  giv- 
en to  the  word  "concubinage"  In  this  in- 
struction is  objected  to  by  tbe  appellant,  and 
the  objection  has  been  nrged  with  great  force 
and  ability.  Tbe  appellant  Insists  that  tbe 
idea  of  husband  and  wife,  which  is  necessa- 
rily Involved  In  the  word  "concublnngp,"  does 
not  sufficiently  appear  In  tbe  facts  shown; 
that  the  conduct  of  tbe  parties  Indicate,  with 
equal.  If  not  greater,  force,  that  tbe  intent 
of  the  defendant  was  mere  temporary  sexual 
gratification,  rather  than  the  cohabitation  as 
husband  and  wife,  which  is  essential  to  the 
crime  charged.  It  Is  urged  that  this  Instruc- 
tion left  the  jury  free  to  Infer  from  cohabita- 
tion, however  brief  In  duration,  even  if  lim- 
ited to  one  act  of  sexual  Intercourse,  that 
such  act  was  done  as  husband  and  wife. 
Two  other  instructions  were  given,  which 
modify  to  some  extent  the  one  above  quoted. 
They  read :  "It  Is  not  necessary,  to  prove  of 
the  purpose  charged,  that  an  act  of  sexual 
Intercourse  shall  have  been  actually  proven. 
If  all  tbe  facts  and  circumstances  proved  atthe 
trial  are  such  tliat  they  cannot  In  the  nature 
of  things  he  true  and  the  defendant  be  Inno- 
cent of  the  guilty  Intent — that  Is,  the  Intent 
to  live  and  cohabit  with  Minnie  Bishop  in 
carnal  knowledge  as  his  wife — then  you 
would  be  Justified  In  finding  him  guilty  of 
that  purpose."  "Ton  are  further  instructed 
that  the  Important  element  of  the  offense  ia 
the  taking  away  of  the  female  from  her  fa- 
ther and  Mrs.  Lippoldt  without  their  consent 
for  the  Illicit  purpose,  and  that  this  may  have 
been  accomplished  by  the  persuasion,  entice- 
ment advice,  or  other  active  Influence  of  the 
defendant;  and  that  if  she  was  thereby  re- 
moved beyond  the  control  of  her  father,  J.  J. 
Bishop,  and  Floy  Lippoldt,  for  such  purpose, 
the  offense  Is  complete,  and  this  without  re- 
gard to  whether  or  not  she  consented  to  go." 
To  yroperly  consider  the  pro|iosItIon  contend- 
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ed  for  It  will  be  necessary  to  refer  to  the 
facts  presented  upoD  tbe  trial.  A  8u£9clent 
statement  thereof  is  here  given. 

Prior  to  September,  1904,  MUinie  Bishop 
resided  with  her  father  on  a  farm.  Her 
mother  died  12  years  before.  She  was  13 
years  of  age,  a  mere  child  wearing  short 
skirts.  The  defendant  was  a  married  man 
alMUt  33  years  of  age,  and  was  engaged  in 
tbe  implement  business  as  an  employ^  for  a 
firm  of  Kinsley.  The  father  of  Minnie  ar- 
ranged with  the  defendant  and  bis  wife  for 
her  to  stay  at  their  bouse  and  attend  school 
in  Kinsley,  until  be  could  find  her  another 
place.  About  three  weeks  afterwards  be 
placed  her  in  charge  of  Mrs.  Lippoldt,  who  re- 
sided a  few  blocks  from  tbe  defendant. 
About  this  time  the  defendant  met  John 
Hawk  and  T.  W.  Ilinman,  who  were  car- 
penters and  at  work  on  a  large  building  in 
Kinsley.  These  men  were  old  acquaintances 
and  friends  of  defendant's  wife.  They  were 
frequent  visitors  at  the  home  of  the  defend- 
ant, and  Minnie  Bishop,  upon  the  invltution 
of  Mrs.  Tucker,  was  also  often  there  and  be- 
came well  acquainted  with  them.  During  the 
early  winter  they  all  talked  of  going  "out 
West"  Minnie  was  very  much  Infatuated 
with  the  promises  made  to  her  by  the  defend- 
ant He  told  her  It  was  a  splendid  conntry, 
much  better  than  this.  She  could  go  along 
and  they  would  have  good  times.  In  prepar- 
ing for  tbe  trip  the  defendant's  wife  made 
some  new  waists  and  a  long  skirt  for  Minnie. 
The  defendant  Instructed  her  to  say  nothing 
about  tbe  trip  to  any  one,  and  advised  her 
how  to  get  her  clothes  away  from  Mrs.  Lip- 
poldt's  without  exciting  suspicion.  Decem- 
ber 17tb,  the  time  set  for  leaving,  Minnie  took 
her  scant  wardrobe  to  tbe  defendants.  At 
the  last  moment  it  was  decided  that  only  the 
defendant  and  Minnie  should  go.  She  was 
completely  under  the  influence  of  the  defend- 
ant and  was  elated  over  tbe  prospect  of  the 
Journey.  The  defendant  packed  his  trunk,  put- 
ting Minnie's  clothing  In  with  bis  own.  At 
train  time,  late  at  night,  the  whole  party 
went  to  the  depot.  HInman  gave  Minnie  a 
ticket  to  Pueblo  and  $10  In  cash,  saying  that 
tbe  defendant  gave  him  the  money  to  buy  tbe 
ticket  and  the  $10  was  left.  He  put  her  In 
the  chair  car.  The  defendant  got  on  the 
smoker.  Soon  after  tbe  train  started  de- 
fendant found  Minnie  and  remained  with 
her.  Minnie  gave  him  the  money  received 
from  Illnman.  She  had  no  money  of  her 
own.  She  understood  that  she  was  going  to 
live  with  the  defendant,  but  did  not  under- 
stand at  the  time  she  left  that  it  was  to  be 
as  husband  and  wife.  While  on  the  train 
the  defendant  told  Minnie  that  it  would  be 
necessary  for  her  to  represent  herself  as 
his  wife ;  that  be  would  assume  the  name  of 
Van  Anten,  and  she  must  go  under  the  same 
name.  They  reached  Albuquerque  about  10 
o'clock  at  night,  went  to  a  hotel  and  occupied 
the  same  room,  undressed  and  went  to  bed 
together.    They  remained  there  and  occupied 


the  same  room  and  bed  four  nights.  The 
defendant  while  there  went  under  the  name  of 
Van  Anten.  The  father  of  Minnie  followed, 
rescued  his  daughter,  and  caused  the  defend- 
ant to  be  arrested  and  brought  back  for  trial. 
Concubinage,  as  used  in  this  section,  bad 
no  settled  common-law  meaning.  People  v. 
Bristol,  23  Mich.  118;  People  v.  Commons, 
56  Mich.  544,  23  N.  W.  215.  It  must  be  un- 
derstood In  its  ordinary  or  popular  sense. 
Section  7342,  Gen.  St  1901.  According  to 
Webster's  International  Dictionary  it  Is: 
"The  cohabiting  of  a  man  and  a  woman  who 
are  not  legally  married;  tbe  state  of  being  a 
concubine."  And  a  concubine  Is  defined  to 
be  "a  woman  who  cohabits  with  a  man  with- 
out being  bis  wife."  Bouvier's  Law  Diction- 
ary defines  concubinage  as  "tbe  act  or  prac- 
tice of  cohabiting  in  sexual  commerce  with- 
out the  authority  of  law  or  a  legal  marriage." 
Othen^'ise  stated,  it  is  living  together,  as 
married  people  do,  without  being  legally 
married.  Anciently,  concubinage  was  a  state 
of  marriage  not  sanctioned  by  law.  Concu- 
binage Is  not  tbe  crime  of  which  the  de- 
fendant was  convicted.  He  was  accused  of 
taking  Minnie  Bishop  away  without  tbe  con- 
sent of  her  parent  or  guardian  for  the  pur- 
pose of  concubinage.  The  gist  of  this  offense 
consists  In  tbe  Intent  or  purpose  of  the  taking 
away.  What  the  defendant  actually  did  was 
more  Important  as  evidence  of  his  purpose 
than  as  showing  that  a  state  of  concubinage 
had  already  been  established.  Sexual  inter- 
course Is  not  essential  to  tbe  commission  of 
this  offense.  It  is  only  evidence  of  tbe 
character  of  the  cohabitation.  State  v. 
Bobbst,  131  Mo.  328,  32  S.  W.  1149;  Hender- 
son V.  People,  124  111.  60T,  17  N.  E.  68,  7 
Am.  St  Rep.  391.  In  case  of  actual  mar- 
riage, if  the  man  fall  dead  as  he  leads  his 
bride  away  from  tbe  altar,  no  question  could 
arise  as  to  bis  intent  In  contracting  the  mar- 
riage. So  In  this  case  the  defendant  might 
have  been  captured  and  Minnie  rescued  at 
Albuquerque  after  she  was  undressed  and 
before  she  was  despoiled,  and  the  circum- 
stances then  existing  might  have  been  suffi- 
cient to  show  that  tbe  purpose  of  defendant 
was  to  use  Minnie  as  his  concubine.  If  so, 
such  circumstances  alone  would  have  been 
suflicient  to  establish  the  crime.  This  Idea 
Is  clearly  stated  in  these  Instructions.  The 
Jury  are  plainly  told  that  before  they  can 
convict  the  defendant  they  must  find  that  be 
took  Minnie  Bishop  away  with  the  Intent 
and  for  the  purpose  of  living  and  cohabiting 
with  her  as  his  wife.  This  was  correct  It 
was  also  correct  to  tell  them  that  such  co- 
habitation need  not  have  continued  for  any 
great  time.  State  v.  Overstreet,  43  Kan.  299, 
23  Pac.  572;  State  v.  Bussey,  58  Kan.  679, 
50  Pac.  8D1;  Henderson  v.  People,  124  IlL 
607,  17  N.  E.  68,  7  Am.  St  Rep.  391.  If  the 
defendant  Intended,  when  be  took  Minnie 
Bishop  away  from  her  home  and  beyond  tbe 
protection  of  her  parents  and  relatives,  to 
make  use  of  her  as  a  concubine,  then  whether 
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tbelr  sabseqnent  cohabitation  was  long  or 
short,  whether  seznal  intercourse  occurred 
often,  once  only,  or  not  at  all,  Is  unimportant 
The  defendant  cannot  be  excused  from  the 
consequences  of  bis  crime,  because  be  was 
Interrupted  in  its  enjoyment  before  his  brutal 
appetite  was  fully  satisfied. 

The  Jury  by  their  verdict  found  substan- 
tially that  the  defendant  left  Edwards  county 
with  Minnie  Bishop,  Intending  to  live  and 
cohabit  with  her  as  if  she  was  his  wife  so 
long  as  it  might  be  convenient  and  desirable. 
The  evidence  fully  Justified  this  conclusion. 
The  victim  of  the  defendant's  lust  was  a 
mere  child,  too  young  and  inexperienced  to 
understand  and  appreciate  the  Import  of  the 
circumstances  which  led  up  to  and  ac- 
complished her  mln.  She  had  never  felt 
the  restraining  Infiuence  of  a  mother's 
watchful  care,  nor  received  the  protecting 
admonition  and  loving  counsel  which  only 
mothers  can  impart  to  their  daughters.  In 
the  company  of  experienced  and  designing 
people  she  was  without  protection-  and  help- 
less. She  was  among  strangers,  who  ap- 
peared to  her  to  be  kind  and  generous.  They 
offered  her  a  home,  clothes,  and  "a  good 
time."  They  proposed  to  take  her  to  a 
better  country,  where  she  could  travel  about 
and  live  at  ease.  She  believed  in  them. 
These  promises  presented  to  her  young  mind 
all  that  was  desirable  in  life.  The  defend- 
ant, after  Infatuating  her  with  the  Idea  of 
going  away,  Instructed  her  how  to  deceive 
her  friends  and  get  away  without  exciting 
suspicion.  He  put  her  clothes  In  his  trunk. 
He  boarded  the  train  as  if  a  stranger  to 
her,  but  immediately  sought  her  company  and 
remained  with  her.  He  told  her  he  had 
taken  another  name,  which  she  must  assume^ 
and  that  they  must  pass  as  husband  and 
wife.  When  they  stopped  he  took  her  to  a 
hotel,  and  secured  lodging  as  he  would  have 
done  if  she  had  been  his  lawful  wife.  He 
concealed  tbelr  Identity  under  an  assumed 
name.  He  placed  her  in  a  room  and  kept 
her  there  for  his  own  exclusive  use.  She 
was  not  there  for  hire,  nor  for  the  use  of 
men  indiscriminately,  and  therefore  prosti- 
tution was  not  the  purpose  for  which  she 
was  taken  from  home.  State  v.  Goodwin,  33 
Kan-  538,  6  Pac.  889.  The  Jury  reached  the 
only  reasonable  conclusion  a?  to  the  defend- 
ant's purpose  in  this  respect. 

There  was  no  direct  evidence  that  sexual 
Intercourse  ever  took  place  between  the  de- 
fendant and  Minnie  Bishop.  It  is  suggested 
that  they  may  have  occupied  the  room  and 
bed  at  the  hotel  together  for  economical  rea- 
sons. It  is  also  urged  that  the  Jury  might 
have  found  differently  If  they  had  been 
properly  instructed  upon  the  force  and  effect 
of  circumstantial  evidence.  The  defendant 
requested  the  court  to  give  to  the  Jury  the 
following  instruction:  "The  Jury  are  in- 
structed that  the  evidence  of  the  intention  of 
the  defendant  as  to  the  taking  of  Jllnnle 
Bishop  from  Edwards  county,  Kan.,  for  the 
84  P.— » 


purpose  of  concubinage,  the  charge  made 
against  him  in  the  information  in  this  case^ 
is  circumstantial;  and  in  this  connection  you 
are  Instructed  that  before  yon  can  convict  the 
defendant  upon  circumstantial  evidence  the 
circumstances  must  all  be  consistent  with 
each  other,  tending  to  prove  guilt  of  the  de- 
fendant, and  must  be  inconsistent  with  the 
defendant's  innocence  from  any  rational  con- 
clusion." This  was  refused,  and  the  court 
gave  one  that  reads:  "It  is  not  necessary, 
to  prove  of  the  purpose  charged,  tS&t  an  act 
of  sexual  intercourse  shall  have  beea  actually 
proven.  If  all  the  facts  and  circumstances 
proved  at  the  trial  are  such  that  they  cannot 
In  the  nature  of  things  be  true  and  the  de- 
fendant be  Innocent  of  the  guilty  intent — 
that  is,  the  intent  to  live  and  cohabit  with 
Minnie  Bishop  in  carnal  knowledge  as  his 
wife — then  you  would  be  Justified  in  finding 
,  him  guilty  of  that  purpose."  In  form  and 
phrase.  Improvement  might  be  made  in  either 
of  these  instructions;  but  in  substance  they 
both  probably  state  the  law  correctly.  The 
one  requested  by  the  defendant  states  sub- 
stantially that  the  Jury  may  Infer  from  the 
evidence  that  defendant  took  Minnie  Blshoii 
from  Edwards  coimty  for  the  purpose  char 
ged.  If  the  facts  proven  are  all  consistent  with 
such  inference,  consistent  with  each  other, 
and  inconsistent  with  any  other  rational 
conclusion.  The  Instruction  given  tells  the 
Jury  that  such  inference  may  be  drawn  if  in 
the  nature  of  things  the  facts  established 
on  the  trial  cannot  otherwise  be  true.  The 
instruction  given  Is  probably  more  favorable 
to  the  defendant  than  the  one  refused.  This 
Instruction  of  the  court  contains  an  addi- 
tional element  to  the  effect  that  actual  proof 
of  sexual  Intercourse  was  unnecessary  if 
the  facts  proven  clearly  Indicated  that  the 
defendant  bad  Minnie  Bishop  there  for  that 
purpose.  The  legal  rule  for  the  solution 
of  questions  of  this  Idnd  has  been  the  same, 
for  centuries,  and  is  likely  to  continue  un- 
changed until  a  decided  improvement  occurs 
in  human  nature.  An  eminent  writer  upon 
the  law  of  Evidence  used  language  many 
years  ago  which  seems  peculiarly  pertinent 
to  this  case.  He  said:  "It  Is  physically 
possible  for  a  man  and  woman  In  good 
health,  not  married  to  each  other,  to  remain 
over  night  locked  in  a  room  together,  and 
occupy  the  same  bed,  naked,  and  not  have 
sexual  intercourse;  but  the  law  does  not 
proceed  upon  such  a  supposition."  It  is 
safe  to  assume  that  human  nature  at  the 
present  time  is  very  much  the  same  as  when 
the  above  statement  was  written.  The  Jury 
were  evidently  of  the  opinion  that  the  same 
results  followed  from  the  situation  at  the 
hotel  In  Albuquerque  that  usually  transpire 
under  the  same  circumstances  elsewhera  • 
We  cannot  say  that  such  conclusion  is  erro- 
neous. 

When  this  case  was  called  for  trial,  th« 
defendant  made  application  for  a  contiun- 
ance  on  account  of  absent  witnesses.    Um 
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filed  an  afildavit,  showing  tbat  be  &ad  been 
In  jail  continuously  since  bis  arrest  In  Janu- 
ary, 1905;  tbat  Hawl:  and  Hlnman,  the  men 
who  made  the  acquaintance  of  Minnie  Bishop 
at  his  bbuse,  and  who  helped  her  on  the 
train  when  she  left,  and  who  were  old-time 
friends  and  schoolmates  of  the  defendant's 
wife,  were  material  witnesses,  but  then  ab- 
sent and  beyond  the  reach  of  a  subpoena; 
that  said  witnesses  had  been  subpoenaed  by 
the  state  February  28th,  and  had  been  pres- 
ent in  the  city  until  within  a  few  days  before 
this  application  was  made,  when  they  disap^ 
peared;  the  wife  of  the  defendant  was  then 
charged  with  being  a  party  to  the  disappear- 
ance of  Minnie  Bishop,  and  her  trial  was 
then  pending;  that  she  caused  a  subpoena  to 
be  Issued  for  said  witnesses  in  her  own  case 
but  it  was  returned  "not  found."  The  de- 
fendant was  unable  to  say  why  these  wit- 
nesses left  or  where  they  went,  and  nothing 
was  shown  to  indicate  that  they  would  ever 
be  found.  No  diligence  whatever  was  shown. 
The  granting  of  a  continuance  rests  largely 
In  the  discretion  of  the  trial  court,  and  the 
refusal  to  grant  an  application  therefor  can- 
not be  declared  erroneous  unless  the  statu- 
tory requirements  have  been  fully  complied 
with.    This   showing  was   Insufficient. 

The  record  contains  30  assignments  of  er- 
ror. They  relate  principally  to  instructions 
given  and  refused.  Those  not  specifically 
mentioned  have  all  been  carefully  examined 
and  considered,  and  we  have  been  unable  to 
find  any  material  error. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 

az  Kan.   492) 

STATE  ex  rel.  GII^SON,  Co.  Atty.,  v. 

MONAHAN  et  al. 

(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

Constitutional  Law  —  Pebsonal  Rights  — 
Pbopebty  Qualifications  —  Dibectobs  op 
Dbainaob  Districts. 

The  provision  of  the  Kansas  Bill  of  Rights 
that  no  property  qualification  sbali  be  required 
for  any  office  of  public  trust  or  for  any  vote  at 
any  election  applies  only  to  those  offices  and 
elections  contemplated  by  the  Ck>nstitution,  and 
does  not  prevent  the  Legislature  from  authori- 
«ing  the  creation  of  drainage  districts,  the  pow- 
ers of  which  are  to  be  exercised  by  directors 
who  are  required  to  be  freeholders  elected  by  the 
resident  taxpayers. 
(Syllabus  by  the  Court.) 

Quo  warranto  by  the  state,  on  the  relation 
of  James  S.  Gilson,  county  attorney,  against 
P.  J.  Monahan  and  others.  Demurrer  to  peti- 
tion.   Sustained. 

0.  C.  Coleman,  Atty.  Gen.  (J.  S.  Gibson, 
W.  R.  Smith,  Pratt,  Dana  &  Black,  and  Wag- 
.gener,  Doster  &  Orr,  of  counsel),  for  plaln- 
tlff.  Keplinger  &  Trlckett,  8.  W.  Moore, 
and  Fred  H.  Wood,  for  defendants. 

MASON,  J.  The  Kansas  Legislature  at 
Its  last  session  enacted  a  law  (chapter  215, 
I>.  800,  Laws  1905)  permitting  the  creation  of 


public  corporations,  known  as  '^ainage  dis- 
tricts," having  power  to  take  certain  measures 
for  the  plrotection  of  property  within  their 
boundaries  against  Injury  from  the  overflow 
of  natural  water  courses;  this  power  to  be 
exercised  by  a  board  of  directors  chosen  by 
the  resident  taxpayers,  who  are  authorized 
to  call  elections  to  vote  upon  propositions  to 
issue  bonds  to  meet  the  cost.of  any  Improve- 
ments undertaken.  This  action  is  brought  In 
the  name  of  the  state  upon  the  relation  of  the 
county  attorney  against  the  persons  selected 
as  the  first  directors  of  such  a  drainage  dis- 
trict, which  has  been  organized  in  Wyandotte 
county,  to  oust  them  from  the  exercise  of  the 
duties  attached  by  the  statute  to  their  office, 
upon  the  ground  that  the  act  referred  to  Is 
wholly  void,  because  it  conflicts  with  the 
Kansas  Constitution.  The  case  Is  submitted 
on  a  demurrer  to  the  petition. 

The  provisions  of  the  act  which  are  claimed 
to  be  In  conflict  with  the  fundamental  law 
of  the  state  are  those  prescribing  the  quali- 
fications of  directors  and  electors  of  the  dis- 
trict Section  13  (page  314)  provides:  "At 
all  elections  and  meetings  held  under  the  pro- 
visions of  this  act,  only  persons  twenty-one 
years  of  age  who  are  taxpayers  and  residents 
of  the  district,  regardless  of  sex,  shall  be 
entitled  to  vote."  Substantially  the  same  lan- 
guage is  also  found  In  section  9.  Section  8 
(page  312)  reads:  "That  all  powers  granted  to 
drainage  districts  incorporated  under  the 
provisions  of  this  act  shall  be  exercised  by  a 
board  of  directors  consisting  of  five  persons, 
who  shall  be  freeholders  and  actual  residents 
of  the  district,  who  shall  hold  their  ofllces  for 
three  years,  and  until  their  successors  are 
elected  and  qualified  and  who  shall  be  chosen 
at  the  time  and  in  the  manner  hereinafter 
specified."  Section  7  of  the  Bill  of  Rights 
(section  89,  Gen.  St.  1901)  includes  this  re- 
striction: "No  religious  test  or  property 
qualification  shall  be  required  for  any  office 
of  public  trust,  nor  for  any  vote  at  any  elec- 
tion." 

In  behalf  of  the  plaintiff  It  Is  asserted  that 
the  statute  in  requiring  directors  of  the  dis- 
trict to  be  freeholders,  and  voters  to  be 
taxpayers,  attempts  to  Impose  a  property 
qualification  for  an  office  of  public  trust,  and 
for  a  vote  at  an  election,  within  the  letter  and 
spirit  of  the  constitutional  limitation  quoted. 
The  defendants  maintain  (1)  that  the  words 
"election"  and  "office"  as  here  used  In  the 
Constitution  relate  only  to  elections  and 
offices  provided  for  In  that  Instrument,  and 
have  no  application  to  elections  held  In  or 
officers  chosen  for  a  public  corporation  creat- 
ed by  statute,  such  as  a  drainage  district; 
and  (2)  tbat  even  If  the  provisions  attacked 
are  invalid  they  may  be  disregarded  with- 
out impairing  the  effect  of  the  remainder  of 
the  act  As  the  court  agrees  with  the  defend- 
ants in  their  first  contention  It  will  not  be 
necessary  to  consider  the  second.  The  ques- 
tion whether  It  is  competent  for  the  Legisla- 
ture to  confine  to  taxpayers  the  right  of  vot- 
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Ing  at  anch  elections  as  ara  provided  by 
thi*  act  must  be  answered  in  the  afBrmatlTe 
apon  tbe  authority  of  Wheeler  y.  Brady,  15 
Kan.  26.  In  that  case  this  court  upbeid  a 
•tatute  giving  women  the  right  to  participate 
In  the  election  of  school  district  otUcers, 
notwithstanding  that  the  Constitution  In 
granting  tbe  general  right  of  suffrage  to  male 
citizens  only,  by  necessary  implication  ex- 
cluded females  from  its  exercise.  The  decl- 
aion  was  based  upon  the  principle  tbat  tbe 
constitutional  expressions  concerning  the 
privilege  of  voting  were  intended  to  apply 
only  to  those  elections  provided  (or  by  tbe 
Constitution  itself.  In  tbe  opinion  It  was 
said:  "There  la  no  school  district  election  or 
meeting  provided  for  in  tbe  Constitution; 
there  is  no  provision  as  to  bow  school  dis- 
trict offlcers  shall  be  elected,  appointed,  or 
cboaen,  and  we  suppose  no  one  will  claim  tbat 
they  are,  by  tbe  terms  of  tbe  Constitution,  to 
be  elected  at  either  of  tbe  elections  provided 
tor  In  tbe  Constitution.  Hence  It  would 
seem  tbat  tbe  Legislature  would  have  full 
and  complete  power  in  tbe  matter;  tbat  tbe 
Legislature  might  provide  for  tbe  election  or 
appointment  of  school  district  ofUcers  as  it 
should  choose,  when  it  should  choose.  In  tbe 
manner  It  sbonld  choose,  and  by  wbom  it 
should  choose." 

Tbe  soundness  of  this  decision  Is  questioned 
by  counsel  for  the  plaintiff,  who  allege  tbat 
It  is  out  of  harmony  with  the  view  prevailing 
elsewhere.  It  has,  however,  been  frequently 
cited  with  approval  in  other  jurlsdIctloiitL 
See  State  v.  Cones,  15  Neb.  444,  10  N.  W.  BS2; 
Plununer  t.  Yost,  144  III.  68.  33  N.  E.  IHl, 
19  L.  R.  A.  110;  State  v.  Dillon.  32  Fla.  545,  14 
Soatb.  383,  22  L.  R.  A.  124;  narris  y.  Burr. 
32  Or.  a48,  52  Pac.  19,  SO  L.  R.  A.  7G8;  State 
T.  Board  of  Elections.  0  Ohio  CIr.  Ct  R.  134, 
6  O.  a  D.  3a    In  re  Gage,  141  N.  Y.  112, 

85  N.  B.  1004,  25  L.  R.  A.  781;  People  v. 
English.  139  III.  622,  20  N.  B.  678,  15  L.  R.  A. 
131;  and  Coffin  v.  Bd.  of  Elec.  Corns.,  97 
Mich.  188,  56  N.  W.  567,  21  L.  R.  A.  802— 
turned  npon  different  aspects  of  tbe  question, 
bnt  cited  the  Kansas  case  with  approval,  and 
In  dUtingnlxhIng  it  emphasized  tbe  force  of 
the  reasoning  by  wblcb  It  was  sustained. 
While  the  following  cases  did  not  In  terms  re- 
fer to  Wheeler  v.  Brady,  they  involved  aiibRtan- 
tlally  the  same  question,  and  decided  it  In  the 
same  way.  Buckner  v.  Gordon,  81  -Ky.  6UU; 
Bellea  y.  Burr,  76  Mich.  1,  43  N.  W.  24;  May- 
or ▼.  Sbattuck,  10  Colo.  104,  34  Pac.  040,  41 
Am.  St.  Rep.  208;  Hanna  v.  Young.  84  Md.  179, 

86  AU.  674,  34  L.  R.  A.  5.\  57  Am.  St  Rep. 
806;  Spltzer  y.  Fulton,  172  N.  Y.  285,  64  N. 
E.  957,  02  Am.  St  Rep.  736;  Leflore  Co.  v. 
State,  70  Miss.  760,  12  South.  004.  It  is  true 
tbat  there  are  cases  which  announce  a  con- 
trary doctrine,  but  tbey  are  neither  of  so 
large  a  number  nor  of  such  cogency  of  reason- 
ing as  to  shake  the  authority  of  the  Kansas 
dedslon.  See  St  .To.  &  D.  O.  R.  R.  Co.  y. 
Bnrhnnnn  Co..  39  JIo.  4S5:  State  y.  Constan- 
tiiM^42  Ohio  St  437,  61  Am.  Uep.  833;  Sluck 


y.  Trower,  70  Va.  123:  Allison  v.  Blake,  67 
N.  J.  Law  7,  20  AO.  417,  25  L.  R.  A.  480. 

Tbe  present  case  cannot  be  distinguished 
from  the  earlier  one  upon  the  ground  that 
here  tbe  limitation  invoked  is  express  while 
there  it  ia  merely  Implied,  or  upon  the  ground 
tbat  here  the  right  of  suffrage  is  restricted 
while  there  it  was  enlarged.  It  is  universal- 
ly held  tbat  tbe  enumeration  in  a  state  Con- 
stitution of  the  classes  of  citizens  who  simll 
be  permitted  to  vote  Is  to  be  tnken  as  to  nil 
matters  within  the  purview  of  tbe  provision 
aa  a  complete  and  flnal  test  of  tbe  right  to  tbe 
exercise  of  tbat  privilege,  and  that  the  Legis- 
lature can  neither  take  from  nor  add  to  tbe 
qualifications  there  set  out  15  Cyc.  281,  282, 
208;  10  A.  &  E.  Encycl.  of  L.  (2d  Ed.)  673, 
570,  677.  Wheeler  v.  Brady  was  not  decided 
upon  the  theory  tbat  tbe  Legislature  might 
extend  to  women  tbe  right  to  vote  for  <"'liool 
ofli<«rs  because  tbe  Constitution  did  noi  lor- 
bid  sncb  enlargement  of  tbe  voting  privilege 
there  granted.  On  the  contrary,  tiie  court 
assumed  that  tbe  constitutional  provision  de- 
fining qualified  electors  as  male  persons  of 
stated  attributes  operated  to  bar  females 
from  tbe  exercise  of  the  right  there  referred 
to  as  complet.;ly  aa  though  there  had  been  an 
express  prohibition  to  tbat  effect  and  that 
tbe  LegislRture  could  no  more  enlarge  any 
right  of  suffrage  conferred  by  the  Constitu- 
tion than  it  could  restrict  It  Tbe  determina- 
tion reached  was  therefore  necessarily  based 
upon  tbe  doctrine  that  the  constitutional 
rules  concerning  tbe  right  to  vote  have  ap- 
plication only  to  such  elections  aa  are  pro- 
vided for  in  tbe  Constitution  Itself.  Nor  can 
the  present  case  be  withdrawn  from  the  oper- 
ation of  tills  doctrine  by  reason  of  the  broad 
and  unqualified  language  of  the  prohibition 
relied  upon  by  plaintiff:  "No  •  •  •  prop- 
erty qualification  shall  be  required  •  •  • 
for  any  vote  at  any  election."  Mnnlfestly,  it 
is  not  necessary  to  construe  this  litrniliy  ae 
applying  to  every  election  whatsoever.  It 
doubtless  would  not  be  contended  tbnt  tbe 
sentence  relates  to  the  election  of  the  oflicerf 
of  a  private  corporation,  although  tbat  is  a 
matter  over  wblcb  the  I^eglslature  exercises 
some  control.  Section  1288,  Gen.  St  1001. 
It  would  be  superfiuous  to  cite  instances  In 
which  general  language  of  this  character 
has  been  given  a  restricted  meaning.  A 
typical  example  Is  presented  in  Pape  v.  Capi- 
tal Bank,  20  Knn.  440,  27  Am.  Rep.  183,  where 
tbe  requirement  that  no  banking  law  shall 
be  In  force  until  submitted  to  a  popular  vote 
Is  held  to  apply  only  to  banks  of  issue.  See^ 
also,  Fischer  v.  Moore,  60  ICan.  191,  76  Pac. 
403.  A  reasonable  Interpretation  of  tbe  clause 
bere  in  question  seems  to  confine  its  applica- 
tion to  those  elections  provided  for  or  r^ 
f erred  to  In  other  parts  of  the  Constitution. 
This  Is  In  accordance  with  tbe  view  taken 
of  equivalent  expressions  In  cases  already 
cited. 

In  Hanna  v.  Young,  supra,  tbe  section  of 
tbtt  Maryland  Coiiittitutloa  under  owuiider- 
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atton  was  as  follows:  "All  elections  shall  be 
by  ballot  and  every  male  citizen  of  the  United 
States  of  the  age  of  twenty-one  years  and  ap^ 
wards,  who  has  been  a  resident  of  the  state 
for  -one  year,  and  of  the  legislative  district 
of  Baltimore  city  or  of  the  county,  in  which 
he  may  offer  to  vote,  for  six  months  next 
preceding  the  election,  shall  be  entitled  to 
vote.  In  the  ward  or  election  district  in  which 
he  resides,  at  all  elections  hereafter  to  be 
held  in  the  state."  Const  art.  1,  f  1.  Of 
this  section  It  Is  said  in  the  opinion:  "It  is 
contended  on  the  part  of  the  appellant  that 
this  section  of  the  Constitution  plainly  com- 
prehends and  Includes  within  Its  express 
terms  all  elections,  whether  state,  federal, 
county,  or  municipal.  Yet  there  is  but  one 
municipality  mentioned  in  this  section  of 
the  organic  law,  and,  in  fact,  Baltimore  city 
is  the  only  municipality  mentioned  eo  nomine 
in  any  part  of  the  Constitution.  *  •  • 
Whilst  the  Constitution,  art  3,  S  48,  author- 
izes and  empowers  the  General  Assembly  to 
create  corporations  for  municipal  purposes, 
it  nowhere  prohibits  the  legislature  from  im- 
posing upon  the  qualified  voters,  residing 
within  the  corporate  limits  of  a  town,  any 
reasonable  restrictions  It  may  deem  proper, 
whcu  seeliing  the  exercise  of  the  right  of 
elective  franchise  in  the  selection  of  its  of- 
ficers. In  this  respect  the  power  of  the  Leg- 
islature Is  unlimited.  The  argument  advan- 
ced at  the  hearing  in  this  court,  to  the  effect 
that  the  act  In  question  Is  void  because  the 
Constitution  has  conferred  the  right  and  pre- 
scribed the  qualifications  of  all  electors  In 
this  state,  the  Legislature  Is  without  author- 
ity to  change  or  add  to  them  in  any  manner. 
If  the  premises  of  this  contention  were. cor- 
rectly stated,  the  argument  and  sequence 
would  undoubtedly  be  correct  But  as  al- 
ready observed,  the  Constitution  (article  3, 
{  48)  only  In  general  terms  aatborlzes  the 
creation  of  corporations  for  municipal  pur- 
poses, and  leaves  to  the  Legislature  the  en- 
actment of  such  details  as  it  may  deem 
proper  in  the  management  of  the  concerns  of 
the  corporation  or  which  may  be  regarded  as 
beneficial  In  the  government  of  the  same. 
The  Constitution  of  this  state  provides  for 
the  creation  of  certain  offices,  state,  and 
county,  which  are  filled,  either  by  election  or 
■  by  appointment;  and  we  regard  it  as  an  un- 
reasonable Inference  to  suppose  that  munici- 
pal elections,  held  within  the  state  [outside 
the  corporate  limits  of  Baltimore  City],  can 
be  properly  termed  elections  under  the  Con- 
stitution, such  as  state  and  county  elections ; 
or  that  the  framers  of  the  Constitution  ever 
contemplated  that  article  1,  §  1,  of  that  in- 
strument was  Intended  to  apply  to  municipal 
elections,  such  as  the  one  now  under  consider- 
ation, which  is  the  mere  creature  of  statutory 
enactment  •  •  •  It  is  only  at  elections 
which  the  Constitution  itself  requires  to  be 
held,  or  which  the  Legislature  under  the 
mandate  of  the  Constitution  makes  provision 
tov,  that  persons  having  the  quallficatlona 


set  forth  In  said  section  1,  art.  1,  are  by  the 
Constitution  of  the  state  to  be  qualified 
electors." 

Belles  ▼.  Burr,  supra,  involved  the  con- 
struction of  a  section  of  the  Michigan  Consti- 
tution reading  as  follows:  "In  all  elec- 
tions every  white  male  citizen  above  the  age 
of  21  years,  having  resided  In  the  state  six 
months  next  preceding  any  election,  shall  be 
entitled  to  vote 'at  such  election;  and  every 
white  male  inhabitant  of  the  age  aforesaid, 
who  may  be  a  resident  of  this  state  at  the 
time  of  the  signing  of  this  Constitution,  shall 
have  the  right  of  voting  as  aforesaid." 
Const  art  2,  §  1.  The  Court  said :  "While 
it  must  be  conceded  that  no  person  can  vote 
for  the  election  of  any  officer  mentioned  In 
the  Constitution  imless  he  possesses  the  qual- 
ifications of  an  elector  iH-escrlbed  by  that  In- 
strument It  does  not  follow  that  none  but 
such  electors  can  vote  for  officers  which  the 
Legislature  has  the  right  to  provide  for,  to 
carry  out  the  educational  purpose  declared 
In  that  Instrument" 

In  Mayor  v.  Shuttuck,  supra,  the  court  in 
Interpreting  a  constitutional  provision  that 
certain  persons  should  be  entitled  to  vote  "at 
all  elections"  said:  "It  is  manifest  that 
some  restriction  must  be  placed  upon  the 
phrase  'all  elections,'  as  used  in  section  1, 
else  every  person  having  the  qualifications 
therein  prescribed  might  insist  upon  voting 
at  every  election,  private  as  well  as  public,  and 
thus  interfere  with  affairs  of  others  in  which 
he  has  no  Interest  or  concern.  In  our  opin- 
ion, the  word  'elections'  thus  used  does  not 
have  its  general  or  comprehensive  significa- 
tion. Including  all  acts  of  voting,  choice,  or 
selection,  without  limitation ;  but  is  used  in 
a  more  restricted  political  sense — as  elections 
of' public  officers." 

In  Spltzer  v.  Fulton,  supra,  the  court  said 
of  a  provision  of  the  Constitution  giving  cit- 
izens having  certain  qualifications  the  right 
to  vote  "for  all  officers  that  now  are  or  here- 
after may  be  elected  by  the  people,  and  up- 
on all  questions  which  may  be  submitted  to 
the  vote  of  the  people:  "The  contention  of 
the  plaintiffs  is  that  the  provisions  of  chapter 
269  contain  a  restriction  upon  the  provisions 
of  article  2  as  to  the  right  to  vote  for  elective 
officers  and  upon  all  questions  which  may  I>e 
submitted  to  the  vote  of  the  people,  and 
hence  are  violative  of  Its  provisions.  The 
obvious  purpose  of  that  artlde  was  to  pre- 
scribe the  general  qualifications  that  voters 
throughout  the  state  "were  required  to  possess 
to  authorize  them  to  vote  for  public  officers, 
or  upon  public  questions  relating  to  general 
governmental  affairs.  But  we  are  of  the 
opinion  that  that  article  was  not  Intended, 
to  define  the  qualifications  of  voters  upon 
questions  relating  to  the  financial  Interests 
or  private  affairs  of  the  various  cities  or  in- 
corporated villages  of  the  state,  especially 
when,  as  in  this  case,  it  relates  to  borrowing 
money  or  contracting  debts." 

The    Mississippi    Legislature    enacted    a 
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stock  law  which  was  to  become  effective  in 
each  county,  upon  being  approved  at  a  local 
election,  to  be  participated  In  by  voters  hav- 
ing quallficatloDs  entirely  different  from 
those  prescribed  for  electors  by  the  Consti- 
tution. The  statute  was  attacked,  upon  the 
ground  that  It  souht  to  establish  a  property 
qualiflcatlon  for  voting,  and  to  extend  the 
right  of  suffrage  to  persons  bari«d  from  Its 
exercise  by  the  Constitution.  In  Leflore  Co. 
v.  State,  supra,  the  court  said:  "The  pro- 
visions of  the  Constitution  as  to  qualified 
electors,  and  registering  electors,  and  the 
election  ordinance  adopted  by  the  constitu- 
tional convention,  have  been  appealed  to  as 
rendering  unconstitutional  the  provisions  of 
the  Code  as  to  a  stock  law.  We  reject  this 
view.  There  is  nothing  in  the  Constitution 
or  ordinances  at'  war  with  the  stock  law. 
The  Le.idslature  might  pass  a  stock  law  for 
one  or  all  the  counties  without  a  vote  of  the 
people  on  the  subject.  It  might  empower 
each  board  of  supervisors  to  declare  such  law 
In  force,  without  vote  or  petition  of  the 
people,  and,  having  plenary  power  over  the 
subject,  was  authorized  to  prescribe  the  con- 
ditions on  which  the    boards    might    act." 

The  elections  referred  to  in  the  act  under 
consideration  were  not  provided  for  by  the 
Constitution,  nor  did  the  Constitution  impose 
upon  the  Legislature  any  duty  to  make  pro- 
vision for  them.  They  were  not  required  to 
be  held  by  reason  of  anything  contained  in 
the  fundamental  law  of  the  state.  The 
drainage  district  in  question  is  wholly  the 
creation  of  the  Legislature,  which  had  prac- 
ticaliy  unlimited  discretion  in  the  matter. 
The  statute  might  have  made  the  office  of 
director  appointive  instead  of  elective,  and 
have  made  the  issuance  of  bonds  dependent 
apon  the  will  of  the  taxpayers,  as  indicated 
by  petition  instead  of  by  vote.  That  the 
selection  of  the  officers  who  act  for  the  cor- 
poration is  decided  by  the  usual  electoral 
machinery,  but  by.  a  restricted  electorate, 
and  that  the  concurrence  of  the  taxpayers 
in  a  bonding  proposition  is  expressed  by 
means  of  an  election  rather  than  by  some 
other  method,  does  not  bring  the  case  with- 
in the  reason,  or  within  the  true  meaning  of 
the  clause  of  the  Constitution  relied  upon  by 
the  plaintiff.  The  elections  held  to  choose 
officers  of  a  drainage  district,  or  to  pass  upon 
the  expediency  of  proposed  Improvements  de- 
signed for  protection  against  floods,  are  not 
merely  other  elections  than  those  provided 
for  in  the  Constitution ;  they  are  of  a  differ- 
ent character  from  any  therein  referred  to, 
and  so  far  dissimilar  In  their  nature  that  it 
cannot  be  supposed  that  they  were  within 
the  contemplation  of  the  constitutional  con- 
vention when  the  qualifications  of  electors 
were  under  consideration  by  that  body. 

It  practically  follows  from  the  views  al- 
ready announced  that  the  requirement  that 
the  directors  of  the  district  shall  be  freehold- 
ers is  not  In  contravention  of  the  constitu- 
tional limitation  forbidding  a  property  quali- 


fication for  any  office  of  public  trust  The 
words  "office  of  public  trust"  are  equivalent 
to  "public  office."  Ex  parte  Yale,  24  Cal. 
241,  85  Am.  Dec.  62 ;  Hansen  v.  Kinney,  46 
Neb.  207,  64  N.  W.  710.  The  director  of  a 
drainage  district  is  in  a  sense  a  public  offi- 
cer, but  as  his  office  is  not  one  provided  for 
by  the  Constitution,  nor  even  <Jne  of  the  same 
general  character  as  any  that  are  referred  to 
in  that  Instrument,  it  must  be  deemed  not  to 
be  within  the  scope  of  the  prohibition.  The 
reasons  for  giving  to  the  broad  expression 
"any  election"  a  restricted  meaning  apply 
with  almost  or  quite  equal  force  to  the  cor- 
responding one — "any  office  of  public  trust" 
As  the  two  phrases  are  used  in  the  same  sen- 
tence and  in  the  same  connection  it  would 
hardly  be  reasonable  to  enforce  the  restric- 
tion In  the  one  case  and  not  In  the  other. 

The  demurrer  to  the  petition  is  sustained. 
All  the  Justices  concurring. 


(72  Kan.  68?) 
WOLFE  BROS.  SHOE  CO.  v.  BISHOP. 
(Supreme  Court  of  Kansas.    Dec.  9,  1905.) 

1.  Sales— Acceptance— What   Constitutes. 

An  attempt  on  the  part  of  a  buyer  of  sboes 
to  sell  some  of  the  shoes  which  were  salable, 
while  waiting  for  the  seller's  agent  to  appear 
and  adjust  the  buyer's  claim  that  the  shoes  were 
not  equal  to  sample,  did  not  constitute  an  ac- 
ceptance by  the  buyer  of  the  entire  lot  of  shoes. 

2.  Saue  —  Remedies  of  Buteb  — Breach  of 
Wabbantt— Evidence. 

On  an  issue  as  to  whether  shoes  sold  by 
defendant  to  plaintiff  were  equal  to  sample,  it 
was  not  error  to  permit  plaintiff  to  produce  one 
of  the  shoes  and  point  out  the  defects. 

Error  from  District  Court,  Woodson  Coun- 
ty; Oscar  Poust  Judge. 

Action  by  J.  Bishop  against  the  Wolfe 
Bros.  Shoe  Company.  There  was  a  judgment 
In  favor  of  plaintiff,  and  defendant  brings 
error.    Affirmed. 

S.  C.  Holmes,  for  plaintiff  in  error.  Lamb 
ft  Hogueland,  for  defendant  in  error. 

PER  CURIAM.  The  court  is  of  the  opin- 
ion that  under  all  the  circumstances  of  this 
case,  the  plaintiff  was  not  obliged  to  Inspect 
the  goods  when  they  arrived,  that  his  pay- 
ing for  them  did  not  amount  to  an  acceptance; 
and  that  his  delay  in  returning  them  was 
not  unreasonable.  The  instructions  asked, 
based,  as  they  were,  upon  practically  uncon- 
tradicted testimony,  amounted  to  a  virtual 
direction  to  the  jury  to  find  for  the  defend- 
ant, and  were,  therefore,  properly  refused. 
The  Instructions  given  stated  the  law  and 
were  applicable  to  the  facts.  The  attempt  on 
the  part  of  the  plaintiff  to  sell  some  of  the 
shoes  which  were  salable  while  waiting  for 
the  defendant's  agent  to  appear  and  adjust 
the  matter  did  not  constitute  an  acceptance 
of  the  entire  lot  There  was  no  evidence,  as 
stated  in  the  brief  of  the  defendant  that  the 
agent  Hobson  warranted  the  shoes.  There 
was  evidence  admitted  without  objection  that 
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the  shoes  were  not  equal  to  the  sample,  and 
In  that  connection  there  was  no  error  In  per- 
mitting the  plaintiff  to  point  out  the  defects 
of  the  goods  by  producing  one  of  the  shoes. 
The  testimony  of  the  witness  Dobyns  was 
given  in  rebuttal,  and  merely  for  the  purpose 
of  meeting  assertions  made  In  evidence  of 
the  defendant 

The  judgment  of  the  district  court  Is  af- 
firmed. 


(72  Kan.  681) 
ST.  liOUIS  &  S.  F.  R.  CO.  V.  McMINN. 
(Supreme  Court  of  Kansas.    Dec.  9,   1905.) 
Master  ano  Servant— Contbibutort  Neoli- 

OENCE. 

A  section  hand,  on  being  warned  by  his  fore- 
man of  the  approach  of  a  train  on  the  track  on 
which  he  was  working,  stepped  onto  the  next 
track,  failing  to  look  in  the  direction  from 
whence  a  tram  was  approaching.  He  knew  that 
all  the  trains  on  that  track  approached  from  the 
same  direction  and  that  about  2o  trains  a  day 
passed  that  point.  Held,  that  he  was  guilty  of 
contributory  negligence. 

Error  from  District  Court,  Johnson  Coun- 
ty;  W.  H.  Sheldon,  Judge. 

Action  by  Robert  McMlnn  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.    Reversed. 

Pratt  Dana  &  Black,  and  L.  F.  Parker, 
for  plaintiff  In  error.  John  T.  Little  and  A. 
Smith  Devenney,  for  defendant  In  error. 

PER  CURIAM.  This  is  an  action  for  dam- 
ages on  account  of  a  personal  injury  received 
by  the  defendant  in  error  while  In  the  em- 
ployment of  the  plaintiff  In  error  as  a  sec- 
tion hand,  on  April  15,  1902,  In  Kansas  City, 
Mo.  Suit  was  brought  against  the  plaintiff  in 
error  in  Johnson  county,  Kan.,  where  a  re- 
covery was  bad  and  the  plaintiff  In  error  Is 
here  asking  that  the  Judgment  be  reversed. 
There  are  many  questions  presented,  but  the 
conclusion  reached  by  this  court  makes  It 
unnecessary  to  consider  more  than  one. 

The  Injury  complained  of  occurred  at  a 
street  crossing,  where  there  were  four  tracks 
over  which  trains  were  run ;  all  trains  going 
Into  the  Union  Depot  were  run  on  tbe  west 
track,  and  all  coming  out  run  on  tbe  east 
track.  Tbe  defendant  In  error,  and  the  crew 
with  which  he  was  working,  were  engaged 
In  removing  old  ties  from  under  tbe  west 
track  and  replacing  them  with  new.  Trains 
passed  so  frequently  that  it  became  a  custom 
for  the  foreman  of  the  crew  to  watch  •  for 
trains  and  warn  the  workmen  thereof  In 
time  for  them  to  escape  Injury. 

Upon  the  trial,  the  jury  returned  special 
findings  of  fact  answered  at  the  request  of 
the  plaintiff,  which  read:  "(9)  Did  or  did 
not  the  foreman,  warn  and  signal  plaintiff  to 
leave  his  work  on  the  west  track  on  that 
day?  Ans.  Yes.  (10)  If  you  answer  the  last 
question  'Yes'  then  state  If  plaintiff  under- 
stood the  signal  for  him  to  go  to  tbe  cast  be- 


tween the  tracks?  Ans.  Yes.  •  •  •  (12) 
Did  or  did  not  plaintiff  immediately  obey 
said  signal  and  warning?  Ans.  Yes.  (13) 
While  plaintiff  was  going  from  the  west 
track  to  the  east  track,  did  he  or  did  be  not 
look  In  both  directions  and  listen  for  ap- 
proaching trains?  Ans.  Yes.  (14)  If  you 
answer  the  last  question  'Yes'  then  state  if 
he  saw  or  heard'  any  train  approaching  blm 
on  the  east  track?  Ans.  No.  (15)  Did  or 
did  not  the  plaintiff  Inadvertently  and  unin- 
tentionally, when  under  more  or  less  excite- 
ment and  fear,  stop  too  near  the  west  rail  of 
the  east  track?  Ans:  Yes.  (16)  If  you  an- 
swer the  last  question  'He  did'  then  state 
If  while  standing  there  he  did  or  did  not  look 
and  listen  for  approaching  tritlns?  Ans.  He 
did  not  •  ♦  •  (27)  If  you  answer  ques- 
tion 22  'Yes'  then  state  at  what  rate  of  speed 
were  said  engine  and  train  of  passenger  cars 
running  over  said  public  crossing,  per  hour, 
when  the  same  collided  with  and  Injured 
plaintiff?  Ans.  25  miles  per  hour.  (28)  At 
what  rate  of  speed  per  hour,  was  that  freight 
train  then  nmning  on  the  west  track  over  and 
upon  said  crossing?  Ans.  10  miles  per  hour. 
(29)  Were  said  trains  then  and  there  going 
In  opposite  directions?    Ans.  Yes." 

The  Jury  returned  special  findings  of  fact 
answered  at  the  request  of  tbe  defendant, 
which  read:  "(1)  Did  a  train  strike  Robert 
McMinn  on  April  15, 1902?  Ans.  Yes.  •  •  • 
(3)  By  what  company  was  said  train  operated 
and  In  whose  employ  were  the  persons  in 
charge  of  the  engine  and  the  train  No.  134? 
Ans.  K.  C,  C.  &  S.  Railway  Co.  (4)  How 
many  tracks  were  at  the  place  where  plaintiff 
was  Injured?  Ans.  Four.  (5)  What  was  the 
distance  from  tbe  center  of  one  main  track 
to  tbe  center  of  the  other  main  track?  Ans. 
About  14  feet  (6)  What  was  the  distance 
between  the  Inside  rails  of  the  two  main 
tracks?  Ans.  About  8  feet  6  Inches.  (9) 
What  was  the  distance  in  the  clear  for  a  per- 
son to  stand  In  with  a  freight  car  on  one 
track  and  a  passenger  coach  on  the  other? 
Ans.  About  4  feet  8  Inches.  (10)  How  long 
had  plaintiff  been  working  for  defendant  as  a 
section  man?  Ans.  About  six  weeks.  (11) 
Did  he  know  that  defendant's  track  where  he 
was  working  and  bad  been  working,  was  a 
double  track?  Ans.  Yes.  (12)  How  frequent- 
ly did  trains  pass  going  either  way  on  de- 
fendant's double  track  at  the  point  of  tbe 
accident?  Ans.  About  26  trains  per  day. 
(13)  Was  this  fact  known  to  plaintiff?  Ans. 
Yes.  (14)  On  which  track  was  plaintiff  work- 
ing i^t  the  time  he  was  hurt?  Ans.  West 
track.  (15)  Which  train  passed  Upon  this 
track?  Ans.  Freight  or  drag  train.  (16)  Did 
the  transfer  or  freight  train  pass  plaintiff 
or  arrive  at  point  of  the  accident  before  the 
passenger  trains?  Ans.  It  arrived  and  partly 
passed.  (17)  Did  not  defendant's  foreman 
warn  plaintiff  of  the  approach  of  the  transfer 
or  freight  train?  Ans.  Yes.  (18)  What  posi- 
tion did  plaintiff  take  after  being  notified 
of  the  approach  of  the  transfer  or  freight 
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train?  Ana.  Between  tracks.  (19)  Wbat  po- 
sition did  all  tbe  other  section  men  with  the 
exception  of  tbe  foreman  take  with  refer- 
ence to  tbe  double  tracks?  Ans.  Outside  of 
main  tracks.  (20)  How  near  did  plalutlff 
stand  to  tbe  outgoing  track  as  tbe  outgoing 
freight  train  or  transfer  passed?  Ans.  About 
six  and  one-half  to  seven  feet  (21)  How 
near  did  be  stand  to  tbe  soutb  or  incoming 
track?  Ans.  About  18  inches.  (22)  Was  there 
sufficient  room  for  a  person  to  stand  between 
tbe  two  tracks  when  there  was  a  passenger 
train  on  the  incoming  track  and  a  freight 
or  transfer  passing  on  tbe  outgoing  track? 
Ans.  Yes.  (23)  Did  not  Section  Foreman 
Thomas  Carter  stand  between  tbe  two  tracks, 
when  tbe  trains  were  passing,  without  being 
hurt?  Ans.  Yes.  (24)  How  far  could  plain- 
tiff bare  seen  tbe  incoming  train  If  be  had 
looked  in  time?  Ans.  About  150  feet  (25) 
Did  plaintiff  have  time  to  take  a  position  out- 
side of  both  tracks  when  first  notified  by  tbe 
section  foreman?  Ans.  Yes.  (26)  If  plain- 
tiff bad  looked  In  time  could  he  not  have 
seen  tbe  incoming  train  In  time  to  have  pass- 
ed over  tbe  east  or  Incoming  track  In  time 
to  have  avoided  being  hurt?  Ans.  Yes.  •  •  • 
(32)  How  far  could  plaintiff  have  seen  the 
engine  of  the  passenger  train  on  the  incom- 
ing track,  If  he  had  looked  In  time,  before 
he  was  struck?  Ans.  150  feet  (33)  Did 
plaintiff  see  tbe  engine  of  tbe  passenger  train 
on  the  Incoming  track  before  he  was  struck? 
Ans.  No.  (34)  What  movement.  If  any,  did 
plaintiff  make  towards  tbe  Incoming  track 
at  tbe  time  be  was  Injured  and  just  before 
be  was  struck?  Ans.  He  turned.  (35)  What 
direction  was  plaintiff  facing  when  he  first 
took  a  position  between  the  two  tracks?  Ans. 
West  (36)  What  direction  was  plaintiff  fa- 
cing at  tbe  time  be  was  struck?  Ans.  North. 
(37)  Wbat  effort  did  plaintiff  make.  If  any. 
In  order  to  avoid  being  struck?  Ans.  None; 
badn't  time.  (38)  Was  plaintiff  engaged  In 
any  work  at  tbe  time  he  was  struck?  Ans. 
No.  (39)  How  far  west  or  towards  the  out- 
going track  would  plaintiff  have  bad  to  move 
In  order  to  clear  the  engine  on  tbe  Incom- 
ing track?  Ans.  About  three  feet.  (40)  Was 
plaintiff's  hen  ring  and  eyesight  good?  Ans. 
Yes.  (41)  What,  If  anything,  was  there  to 
prevent  plaintiff  from  crossing  over  tbe  east 
track  to  a  place  of  absolute  safety  before  be 
was  struck?  Ans.  Nothing.  (42)  In  how 
many  seconds  could  plaintiff,  in  the  exercise 
of  ordinary  care,  after  be  left  the  west  track, 
have  moved  across  tbe  east  track  to  a  place 
of  safety?  Ans.  About  ten  seconds.  *  •  • 
(44)  Was  this  about  the  usual  time  for  train 
No.  134  K.  C,  C.  &  S.  to  pass  the  point  of 
tbe  accident?  Ans.  Yes.  (45)  Was  plaintiff 
familiar  with  tbe  time  when  train  134  K.  C, 
C.  &  S.  should  pass?  Ans.  No.  (46)  How 
mncb  of  tbe  transfer  train  or  drag  bad  passed 
plaintiff   when   plaintiff  was   struck?    Ans. 


Half.  (47)  How  many  cars  were  there  In 
defendant's  transfer  train  or  drag,  and  wbat 
was  tbe  approximate  length  of  the  train? 
Ans.  About  ten  cars.  About  450  feet  (48) 
What  was  tbe  speed  of  the  transfer  train  or 
drag?  Ans.  About  10  miles  per  hour.  (49) 
Did  defendant's  foreman  give  plaintiff  notice 
or  warning  of  tbe  approach  of  the  transfer 
train  or  drag  in  ample  time  for  plaintiff  to 
get  out  of  the  way  of  same?  Ans.  Yes.  (50) 
How  much  time  jelapsed  from  tbe  time  plain- 
tiff left  tbe  west  track  before  be  was  struck 
by  trabi  134  K.  C,  C.  &  S.  on  tbe  east  track? 
Ans.  About  15  seconds.  »  •  •  (52)  Was 
the  warning  which  the  foreman  gave  to 
plaintiff  of  the  approach  of  tbe  drag  or  trans- 
fer train  on  tbe  outgoing  or  west  track  given 
in  tbe  usual  and  ordinary  way?  Ans.  Yes. 
*  *  *  (56)  If  Instead  of  standing  and 
looking  at  tbe  freshly  painted  cars  in  tbe 
transfer  train  plaintiff  had  been  looking  up 
the  east  track  towards  Rosedale  could  be 
have  seen  train  No.  134  in  time  to  have 
reached  a  place  of  safety  in  tbe  exercise  of 
ordinary  care?  Ans.  Yes.  (57)  Did  plain- 
tiff know  that  only  north  bound  trains  ran  on 
tbe  east  or  'in  bound'  track?   Ans.    Yes." 

The  plaintiff  In  error  claims  that  these  find- 
ings of  fact  show,  that  tbe  plaintiff  in  tbe 
district  court,  was  guilty  of  contributory  neg- 
ligence and  tbe  court  erred  In  refusing  to 
direct  a  verdict  for  tbe  defendant  In  said 
court  thereon.  We  think  this  contention  is 
correct  It  appears  from  these  findings  that 
tbe  defendant  In  error  was  familiar  with  the 
whole  situation.  He  knew  as  well  as  the 
foreman,  the  number  of  trains  liable  to  pass, 
the  time  of  passing  and  that  those  coming 
in  would  be  on  tbe  west  track  and  those  going 
out  on  tbe  east  track.  He  knew  tbe  distance 
between  the  tracks  and  between  cars  of  trains 
as  they  met  and  passed.  On  the  occasion  In 
question  be  was  warned  In  ample  time  to 
have  reached  a  place  of  safety.  He  stopped 
close  to  the  track  upon  which  he  knew  a 
train  might  come  at  any  time  and  was  then 
due.  While  heedlessly  standing  In  this  place 
of  known  danger  instead  of  looking  in  the 
direction  from  which  a  train  was  expected, 
as  any  prudent  person  would,  he  turned  bis 
back  in  that  direction,  and  looked  the  other 
way.  He  bad  good  hearing  and  eyesight 
He  was  voluntarily  in  a  place  of  known  dan- 
ger and  received  an  Injury.  A  person  cannot 
disregard  bis  own  safety  and  recklessly  en- 
counter danger  and  then  recover  damages 
for  injuries  sustained  thereby,  even  though 
tbe  Injury  was  tbe  result  In  part  of  the  neg- 
ligence of  another.  The  motion  of  plaintiff 
in  error  for  judgment  on  the  findings  of  tbe 
jury  ought  to  have  been  sustained. 

Judgment  of  the  district  court  Is  reversed, 
and  tbe  court  directed  to  enter  judgment  for 
tbe  plaintiff  In  error  for  costs. 
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(73  Kan.  220) 
LIMB  et  al.  ▼.  KANSAS  CITY,  FT.  S.  & 

M.  E.  CO. 

(Supreme  Ck>art  of  Kansas.    March  10,  1906.) 

Railboads  —  Injury  to  Peeson  on  Tback  — 

CONTBIBUTOBT   NEOLIOENCE. 

A  person  who,  for  his  own  convenience, 
walks  on  the  main  track  of  a  railroad,  and  does 
not  look  or  listen,  or  take  and  precaution  for 
his  own  safety,  and  while  so  waiking  is  injured 
is  euilty  of  contributory  negligence,  which  will 
bar  a  recovery  of  damages  for  such  injury. 

[Ed.  Note. — For  cases  in  "point,  see  voL  41, 
Cent.  Dig.  Kailroads,  §§  130^1310.] 

(S.vllabus  by  the  Court.) 

Error  from  District  Court,  Cherokee  Coun- 
ty;  W.  B.  Glasse,  Judge. 

Action  by  Joseph  Limb  and  others  against 
the  Kansas  City,  Ft  Scott  &  Memphis  Rail- 
road Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.    Affirmed. 

H.  A.  Forkner  and  Blue  &  Hamilton,  for 
plaintiffs  In '  error.  Pratt,  Dana  &  Black 
and  L.  F.  Parker,  for  defendant  In  error. 

GRAVES,  J.  David  Limb,  a  boy  about  10 
years  of  age,  was  run  over  by  the  cars  of 
the  defendant  in  error,  at  the  town  of  Scam- 
mon  in  Cherokee  county,  Kan.,  and  killed 
about  March  28,  1900.  Joseph  Limb  and 
Annie  Limb,  the  parents  of  the  deceased, 
brought  this  action  August  3,  1900,  in  the 
district  court  of  that  county  to  recover  dam- 
ages suffered  by  them  on  account  of  the  loss 
of  their  son.  On  the  trial,  a  demurrer  to 
the  evidence  was  sustained,  and  a  judgment 
entered  for  the  defendant.  The  plaintiffs  ex- 
cepted aud  bring  the  case  here,  assigning  this 
order  and  judgment' of  the  district  court  as 
error. 

The  facts  may  be  briefly  stated  as  follows: 
Scammon  Is  a  small  mining  village  located  on 
both  sides  of  the  defendant's  railroad.  Coal 
mines  are  on  the  east  side  of  the  track. 
Many  of  the  miners  live  on  the  west  side 
thereof.  The  miners  In  going  to  and  from 
their  work,  school  children,  and  other  citi- 
zens, have  for  many  years,  crossed  over  the 
railroad  tracks  and  right  of  way  freely  and 
promiscuously,  by  which  paths  had  become 
worn  In  many  places.  No  objection  had  been 
made  by  the  defendant  to  this  use  of  Its 
grounds.  David  Limb,  the  deceased,  lived  in 
the  west  part  of  town,  and  had  been  at 
work  In  the  mines  about  four  years  prior  to 
his  death,  during  whi(rh  time  he  passed  over 
and  across  the  railroad  tracks  and  grounds  at 
bis  convenience.  The  depot  was  situated  be- 
tween the  main  track  on  the  west,  and  the 
switch  or  house  track  on  the  east  of  It 
These  two  track  came  together  about  700  feet 
south  of  the  depot.  About  20  feet  south  of 
the  depot  platform  was  a  crossing  over  the 
main  track.  Between  the  house  and  main, 
tracks  was  a  traveled  pathway  extending 
from  a  street,  which  crossed  the  railroad 
south  of  the  switch,  north,  to  this  crossing 
near  the  depot  It  was  convenient  for  the 
miners  who  lived  west  of  the  railroad  to  come 


from  their  work,  np  the  traveled  path  be- 
tween the  two  tracks  to  the  crossing  near  the 
depot  and  then  cross  over  the  main  track. 
There  was  nothing,  however,  to  prevent  them 
from  crossing  at  any  place.  On  the  day  of 
the  injury,  David  Limb,  about  2  o'clock  hi 
the  afternoon,  walked  up  from  the  south  be- 
tween the  two  tracks,  near  the  main  track  ap- 
parently Intending  to  cross  at  the  crossing 
near  the  depot  While  so  traveling,  a  freight 
train  came  In  from  the  south  and  passed  him. 
While  the  train  was  passing,  the  caboose  and 
a  box  car  were  detached  from  the  moving 
train,  but  followed  after  by  reason  of  the 
momentum  acquired  before  being  detached. 
The  front  end  of  the  train  passed  north  be- 
yond the  depot  When  It  passed  the  deceas- 
ed, the  caboose  and  box  car  were  a  short  dis- 
tance ttehlnd  him,  moving  slowly  north.  As 
soon  as  the  main  train  passed,  the  deceased, 
he  apparently  assumed  that  it  was  the  entire 
train  and  stepped  upon  the  end  of  the  ties 
and  followed  it  without  noticing  the  cars 
coming  behind  him.  lie  was  soon  overtaken 
by  the  caboose  and  i)ox  car  and  run  over. 
The  deceased  did  not  look  behind  him  at  any 
time.  He  was  apparently  unconcerned  and 
Indifferent  as  If  wholly  unconscious  of  danger. 

It  was  unnecessary  for  him  to  go  upon  the 
ties.  The  walking  was  more  convenient  on 
the  ground  where  he  had  been,  while  the  train 
was  passing.  He  was  not  attempting  to 
cross  the  track.  He  was  not  between  the 
rails.  He  was  going  up  the  track  towards 
the  crossing  on  the  end  of  the  ties  Just  out- 
side of  the  east  rail.  He  was  an  Intelligent 
young  man  In  possession  of  all  of  his  facul- 
ties. He  had  lived  there  for  years  and  had 
been  about  the  depot  and  grounds  daily,  and 
must  have  been  familiar  with  the  movement 
an  management  of  freight  trains,  and  the 
methods  of  switching.  A  brakeraan  was  on 
the  rear  car  of  the  train  going  north,  but  no 
one  was  on  the  box  car  behind  the  deceased. 
None  of  the  train  men  saw  the  deceased 
after  he  stepped  on  the  ties,  and  before  he 
was  injured. 

It  Is  claimed  the  deceased  had  a  right  to 
be  upon  the  track  and  grounds  of  the  defend- 
ant by  reason  of  the  long  continued  use  made 
thereof  by  the  public,  without  objection; 
that  the  defendant  was  guilty  of  negligence 
In  not  having  some  person  on  the  box  car,  to 
warn  people  who-  might  be  on  the  track.  In 
the  view  we  have  taken  of  this  case.  It  is 
unnecessary  to  consider  what  rights  the  de- 
ceased and  others  acquired  by  being  permit- 
ted to  cross  and  recross  the  railroad  at  this 
place.  The  deceased  was  not  using  the  trade 
for  crossing  purposes.  He  was  walking  on 
the  ties  of  the  main  track  lengthwise.  What- 
ever use  in  crossing  the  tracks  had  been  ac- 
quiesced in  by  the  company,  would  not  give 
one  the  right  to  travel  along  the  track,  and 
the  deceased  In  so  doing,  was  without  right 
and  a  trespasser. 

Under  the  former  decisions  of  this  court, 
the  deceased  was  cleiirly  guilty  of  contribo- 
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tory  negltgence,  which  bars  a  recovery.  Th« 
deceased  waa  not  upon  the  premises  of  the  de- 
fendant for  any  purpose  In  which  It  had  an 
Interest  He  was  th^re  solely  for  his  own 
convenience.  It  was  in  the  early  afternoon 
when  there  was  nothing  to  obscure  the  vision. 
When  the  train  was  passing  the  deceased, 
be  was  walking  on  the  ground  In  a  place  of 
safety,  going  in  the  direction  of  a  crossslng. 
Had  he  continued  In  his  course,  as  would 
naturally  be  expected,  he  would  not  have 
been  injured.  The  rear  car,  on  that  part  of 
the  train  wblch  went  north  with  the  engine, 
was  an  empty  coal  car.  The  deceased  saw 
It  He  must  have  known  that  it  was  not  the 
rear  end  of  a  freight  train.  If  he  had  used 
bis  ordinary  senses  he  would  have  known  by 
the  absence  of  the  caboose,  that  the  train 
bad  been  cut  In  two.  His  conduct  was  that 
of  extreme  Indifference  and  recklessness.  He 
neither  looked  nor  listened,  be  took  do  pre- 
caution whatever. 

It  had  been  frequently  decided  by  this 
court  that  persons  may  not  recklessly  place 
themselves  In  a  place  of  danger,  and  then 
recover  damages  because  of  injuries  received 
thereby.  Zlrkle  v.  Railway  Co..  67  Kan.  77, 
72  Pac.  539;  Railway  Co.  t.  Schwindt  67 
Kan.  8,  72  Pac.  573;  Libbey  t.  Railway  Co.. 
68  Kan.  »«),  77  Pac.  641,  Railway  Co.  T. 
Withers,  69  Kan.  620,  77  Pac.  542,  78  Pac. 
451;  Railway  Co.  v.  McMlnn  (Kan.)  84  Pac 
134.    Hoops   T.    Railway   Ca,   83   Pac.    987. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(72  Kan.  696) 
CITY  OP  CHENEY  et  at  v.  ANDERSON. 
(Supreme  (Jonrt  of  Kansas.    Jan.  6,  1006.) 

J.  MUNfCIPAI,  COBPORATIOItS  —  STREETS  — OB- 

8TBOCT10N8. 

Where,  on  the  issue  as  to  whether  a  build 
ing  erected  on  a  railway  right  of  way  obstructed 
a  street  crossing  the  right  of  way,  findings  that 
the  deed  of  the  right  of  way,  with  coveuants 
of  warranty,  executed  on  jthe  day  a  plat  was  re- 
corded was  delivered  before  the  recording  of  the 
plat  though  recorded  afterwards,  and  that  the 
plat  showed  that  the  streets  were  not  intended 
to  cross  the  right  of  way,  were  justified  by  the 
evidence,  a  general  finding  that  the  city,  claim- 
ing that  the  building  obstructed  a  street,  had  no 
rights  on  tbe  right  of  way,  and  that  no  streets 
had  been  located  thereon,  could  not  be  deemed 
erroneous. 
2.  Dedicatiow—Strb:ets—U8Eb— Question  o» 

Fact. 

The  Issue  of  dedication  of  land  for  a  street 
hy  Bser  is  one  of  fact  depending  on  the  evidence. 

[Ed.  Note. — For  cases  in  point  see  voU  16, 
Cent  Dig.  Dedication,  {  88.] 

8.  APPEAr.—FrNDiNGS— Conclusiveness. 

A  finding  of  a  fact  depending  on  the 
evidence  of  witnesses  cannot  be  questioned  on 
i4>peaL 

Error  from  District  Ojurt  Sedgwick  Coun- 
tx;  Thomas  C.  Wilson,  Judge. 

Action  by  E^d  Anderson  against  tbe  city  of 
Cheney  and  others.  There  was  a  Judgment 
for  plaintUi;  and  defendants  bring  error. 
Affirmed. 


I.  P.  Camt»bpn  &  Son.  for  plafntHTs  In  error. 
James  Conly  and  Houston  &  Brooks,  for 
defendant  In  error. 

PER  CURIAM.  The  plaintiffs  In  error, 
were  permanently  enjoined  from  tearing 
down  a  grain  elevator  owned  by  the  defend- 
ant In  error,  and  they  ask  this. court  to  dls- 
solve  the  injunction.  The  facts  are:  The 
city  of  Cheney,  lies  on  each  §ide  of  the 
Atchison,  Topeka  &  Santa  ¥6  Railway 
right  of  way.  Said  right  of  way  Is  300 
feet  wide.  The  railroad  company  permitted 
the  defendant  In  error,  to  build  tbe  elevator 
In  question  near  its  depot  on  tbe  ri;;ht  of 
way.  Tbe  city  claims  that  the  elevator  has 
been  erected  so  as  to  occupy  and  obstruct 
Marshall  street  In  said  city,  where  said 
street  crosses  the  right  of  way.  The  defend- 
ant insists  that  no  streets  were  ever  locat- 
ed on  said  right  of  way,  and  that  none  now 
j  exist  there.  The  elevator  was  constructed, 
and  the  officers  of  the  city  attempted  to  re- 
move it  as  a  nuisance,  and  would  have  done 
so  if  not  prevented  by  tbe  injunction.  The 
city  claims  that  streets  were  located  over 
and  upon  tbe  right  of  way  by  tbe  plat  of  the 
city,  if  not,  they  have  been  established  by 
user.  E:.  S.  Wilder,  who  owned  ail  the  land, 
conveyed  the  right  of  way,  to  the  said  rail- 
way company  by  deed  wltb  full  covenants  of 
warranty,  describing  the  land  by  metes  and 
bounds.  This  deed  was  executed  and  ac- 
knowledged September  20,  1883.  It  was  re- 
corded September  21,  1883,  at  1:20  p.  m. 
The  plat  of  tbe  city  of  Cheney  was  record- 
ed September  20,  1883,  at  4  o'clock  p.  m. 

There  Is  no  direct  evidence  as  to  when  the 
deed  was  delivered  The  presumption  is  that 
it  was  delivered  when  executed,  but  even 
when  so  aided,  the  delivery  does  not  appear 
to  have  been  before  the  plat  was  recorded. 
It  is  conceded  that  deeds  become  effective 
when  delivered,  and  plats  when  recorded. 
In  view  of  this  discrepancy  as  to  time,  the 
city  insists  that  the  plat  was  filed  first  and 
the  deed  became  subject  thereto.  The  trial 
court  made  findings  of  fact  and  conclusions 
of  law  separately.  No  specific  finding  waa 
made  as  to  which  of  these  papers  had  pre- 
cedence. There  was  a  general  finding  bow- 
ever,  that  the  city  bad  no  rights  on  the 
right  of  way  and  that  no  streets  had  ever 
been  located  thereon.  This  conclusion  may 
have  been  based  upon  the  fact  that  the 
deed  was  delivered  before  the  plat  was  re- 
corded, or  upon  the  fact  that  tbe  plat  show- 
ed on  Its  face  that  the  streets  were  not  bi- 
tended  to  cross  the  right  of  way,  either  of 
which  are  Justified  by  tbe  evidence.  It  la 
not  reasonable  that  tbe  grantor  would  de- 
liver a  deed  with  full  covenants  of  warranty 
to  land  upon  which  he  had  Immediately  be- 
fore placed  an  incumbrance.  It  would  seem 
probable  therefore,  that  when  the  deed  was 
delivered,  tbe  right  of  way  was  capable  ot 
being  transferred  free  and  clear  of  Incum- 
brance of  any  kind.    The  plat  Indicates  that 
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the  streets  were  not  Intended  to  extend  over 
the  right  of  way;  they  are  all  closed  at  Its 
boundary  line.  The  certificate  thereon  states 
that  the  length  of  streets  and  size  of  blocks 
and  lots  are  as  shown  on  the  plat.  There 
Is  nothing  on  the  plat  to  indicate  the  length 
of  the  streets  except  the  lines  that  close 
them  at  the  boundary  of  the  right  of  way. 

The  conclus'ion  of  the  court  cannot  there- 
fore, be  deemed  erroneous.  As  to  dedication 
by  user,  that  is  a  fact  depending  upon  the 
evidence  of  witnesses,  and  the  finding  of 
the  court  thereon,  cannot  be  questioned  here. 

The  Judgment  is  affirmed. 

(72  Kan.  582) 

OLIVER  et  al.  v.  SAMPLE. 
(Supreme  Court  of  Kansas.    Jan.  6,  1906.) 

1.  Husband  and  Wife— Reai,  Estate  Tbans- 
ACTioNs— Trust. 

When  a  man  conveys  land  to  his  wife  by 
warranty  deed,  Icnowing  that  some  creditors  are 
threatening  suit  on  a  promissory  note,  and  he 
expects  such  creditors  will  come  upon  him  for 
the  debt  upon  which  be  is  surety,  and  such  deed 
is  recorded,  and  thereafter  he  and  his  wife  sell 
the  land,  and  she  informs  the  purchaser,  in 
presence  of  her  husband,  tljat  she  holds  the  title, 
and  demands  and  receives  the  entire  considera- 
tion therefor,  ond  deposits  the  same  in  a  bank 
in  her  own  name,  and  refuses  on  her  husband's 
request  to  allow  any  portion  thereof  to  be  de- 
posited in  his  name,  to  whicli  he  acquiesces, 
after  protesting,  and  when  thereafter  the  hus- 
band verbally  contracts  for  the  purcliase  of  an- 
other tract  of  land,  and  she  takes  the  deed  there- 
to in  her  own  name  and  pays  therefor  in  full  by 
her  check  on  said  funds  in  said  bank,  she  is  the 
owner  of  said  last-purchased  land,  although  she 
at  some  time  agreed  verbally  to  bold  it  in  trust 
for  her  husband. 

2.  Descent  and  Distbibution  —  Death  of 
Wife. 

If  such  wife  subsequently  dies  intestate, 
and  leaves  as  her  only  heirs  her  said  husband 
and  several  grandchildren,  the  offspring  of  her 
daughter  by  a  former  marriage,  the  surviving 
husband  inherits  a  one-half  interest  in  said  land 
and  the  grandchildren  the  other  one-half  interest. 

3.  Homestead  —  What    Constitutes— Parti- 
tion. 

If,  after  the  death  of  his  wife,  the  hnsband 
again  marries,  and  with  his  wife  occupies  said 
land  as  a  home,  he  thereby  acquires  no  home- 
stead right  to  said  land  which  will  prevent  the 
grandchildren  from  maintaining  an  action  for 
the  partition  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cait.  Dig.  Homestead,  §  121.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  McPherson 
CJounty;  W.  H.  Lewis,  Judge. 

Action  by  Ida  M.  Oliver  against  John 
Sample  and  others.  Judgment  for  defend- 
ant John  Sample,  and  pluintiff  and  the  other 
defendants  bring  error.    Reversed. 

The  plaintiff  In  error,  Ida  M.  Sample,  as 
plaintiff,  brought  suit  in  the  district  court 
of  Reno  county  against  the  defendant  In  er- 
ror for  the  partition  of  a  tract  of  land  in 
said  county;  and,  they  not  Joining  in  the  pe- 
tition, she  made  her  brothers  and  sisters 
parties  defendant.  Some  of  the  brothers  and 
sisters  filed  answers  praying  for  the  parti- 
tion, and  others  entered  no  formal  appear- 


ance. All  Join  In  the  petition  in  error  here. 
The  defendant  John  Sample  set  up  (1)  a 
general  denial  of  plaintiff's  claims;  (2)  that 
be  bought  and  paid  for  the  land,  and,  under 
a  verbal  agreement  with  his  wife  and  with- 
out any  fraudulent  Intent,  bad  the  same 
deeded  to  bis  wife,  who  was  to  hold  It  in 
trust  for  him;  that  immediately  after  such 
purchase  be  and  his  wife  took  possession 
thereof,  and  that  be  made  and  paid  for  cer- 
tain Improvements  thereon;  (3)  that  If  the 
claim  of  plaintiff  and  other  claimants  were 
true,  that  the  land  would  not  be  subject  to 
partition,  for  the  reason  that  the  intestate 
left  no  children;  that  she  and  ber  husband 
occupied  the  land  as  a  homestead  till  ber 
death,'  and  he  bad  so  occupied  It  ever  since. 
He  then  set  up  nine  individual  claims  against 
the  grandchildren,  the  greater  part  of  .which 
are  not  sufficiently  stated  to  constitute  causes 
of  action  in  favor  of  any  one  as  against  the 
alleged  individual  debtor,  and  none  of  which 
were  alleged  to  be  a  lien  upon  the  land  or  in 
any  other  way  connected  with  it  The  plain- 
tiff and  cross-petitioners  moved  to  strike 
out  these  nine  alleged  defenses,  which  motion 
was  overruled. 

George  A.  Vandeveer  and  Frank  L.  Martin, 
for  plaintiff  in  error.  John  D.  Miliiken  and 
Grattan  &  Grattan,  for  defendants  in  error. 

SMITH,  J.  (after  stating  the  facts).  For 
the  error  of  the  court  In  overruling  the  mo- 
tion to  strike  out  the  Irrelevant  defenses, 
the  Judgment  should  be  reversed.  While 
neither  the  verdict  nor  Judgment  seems  to  be 
ba.sed  on  these  alleged  defenses,  there  was 
evidence  offered  with  reference  to  them,  and 
the  plaintiffs  In  error  were  evidently  prej- 
udiced thereby.  They  were  entitled  to  a  trial 
on  the  issues  tendered  by  the  petition  and 
cross-petitions,  stripped  of  every  irrelevant 
matter. 

The  defendant  John  Sample  was  allowed 
to  testify,  over  the  objection  of  plaintiff,  to 
communications  with  the  deceased  while  the 
relation  of  husband  and  wife  existed  be- 
teweeu  them,  and  also  to  testify  in  bis  own 
behalf  to  transactions  had  with  the  deceased 
personally;  the  adverse  parties  being  heirs 
at  law  of  such  deceased  and  acquired  their 
title  to  the  cause  of  action  immediately 
from  her.  It  is  claimed,  however,  that  the 
attorney  for  the  adverse  parties  waived 
these  objections  by  transcending  the  bounds 
of  cross-examination  and  asking  the  witness 
about  other  communications  and  transactions 
not  referred  to  in  the  examination  in  chief, 
and  this,  in  a  measure,  is  true. 

However,  the  follow^ing  special  findings  of 
the  Jury,  regardless  of  the  general  verdict 
entitle  the  grandchildren  to  a  Judgment  of 
partition  as  prayed  for,  viz.:  "Q.  11.  Did 
Sample,  In  June,  1892,  by  general  warranty 
deed  convey  the  said  N.  W.  of  26  to  Maria 
Sample?  A.  11.  Yes;  In  trust  for  John 
Sample.  Q.  12.  Did  he  know  at  that  time 
that  some  creditor  was  threatening  suit  upon 
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a  note,  and  did  he  expect  that  snch  creditor 
wonld  come  on  to  blm  for  a  debt  npon  which 
he  was  surety?  A.  12.  Xes.  Q.  13.  Did 
Maria  Sample  inform  the  purchaser  In  the 
presence  of  Sample  that  she  owned  the  said 
N.  W.  of  2C?  A.  13.  She  informed  the  pur- 
chaser that  the  deed  was  in  her  name.  Q. 
14.  Did  Thelsen,  the  purchaser,  pay  all  the 
purchase  money  for  said  N.  W.  of  26  to  said 
Maria  Sample?  A.  14.  Yes.  Q.  15.  Did  Ma- 
ria Sample,  on  the  2Gth  day  of  February, 
1902,  refuse  to  allow  any  of  the  proceeds  of 
the  said  land,  either  the  notes  and  mortgage 
or  money,  to  be  placed  in  the  name  of  John 
Sample,  and  was  be  angry  on  that  account? 
A.  15.  Tes.  Q.  la  Was  the  land  in  con- 
troversy paid  for  by  the  money  paid  to  Ma- 
ria Sample  by  Tbiesen  when  be  purchased 
said'  N.  W.  of  26?  A.  18.  Yes.  Q.  21.  Did 
Maria  Sample  agree  to  hold  the  land  in  con- 
troversy in  trust  for  John  Sample?  A.  21. 
Yes.  Q.  22.  If  you  answer  'Yes,'  when  and 
where  was  said  agreement  made?  And  was 
It  verbal  or  in  writing?  A.  22.  It  was  ver- 
bal ;  but  no  evidence  as  to  time  or  place.  Q. 
23.  If  you  answer  question  21  'Yes,'  do  you 
find  that  such  agreement  was  proved  by  cir- 
cumstantial evidence?  A.  23.  Yes.  Q.  24.  If 
you  answer  question  23  'Yes,'  state  upon 
what  circumstances  you  base  same.  A.  24. 
General  circumstances.  Q.  25.  Did  Maria 
Sample  have  tbe  money  in  her  name  in  the 
bank  of  McPberson,  and  did  she  issue  and 
deliver  the  checii  In  payment  for  the  prop- 
erty In  controversy?    A.  25.  Yes." 

Where  land  Is  conveyed  or  caused  to  be 
conveyed  by  a  husband  to  his  wife,  he  pay- 
ing the  entire  consideration  out  of  his  own 
funds,  there  is  no  resulting  trust  presumed  in 
his  favor.  To  establish  a  resulting  trust 
through  a  verbal  agreement  the  evidence 
must  be  so  clear  and  conclusive  as  to  over- 
come the  evidence  of  the  deed,  and  such 
agreement  must  be  made  at  or  before  the 
time  of  the  conveyance.  None  of  these  con- 
ditions exist  in  tbe  case  at  bar.  The  land 
was  conveyed  to.  the  wife,  not  by  tbe  hus- 
band, but  by  others;  not  by  request  even  of 
tbe  hnsband,  but  in  consideration  of  the 
purchase  price  which  was  paid  by  her  out 
of  funds  received  from  other  lauds  to  which 
she  had  tbe  title,  ber  sole  right  to  which 
funds  she  had  asserted  adversely  to  him,  and 
to  which  he,  after  protest,  had  assented. 

The  Judgment  Is  reversed,  and  the  case  is 
remanded,  with  instructions  to  render  judg- 
ment in  accordance  with  tbe  views  herein 
expressed.    All  the  Justices  concurring. 

(72  Kan.  574) 

CLARKE  V.  TILDEN. 
(Supreme  Court  of  Kansas.    Jan.  6,  1006.) 
1.  Taxation— Tax  Deed — Construction. 

The  tax  deed  in  controversy  contains  the 
following  recital :  "And,  whereas  the  treasurer 
of  said  county,  did  on  the  26th  day  of  October. 
A.  I).  1801,  by  virtue  of  the  authority  in  him 
rested  by  law,  at  (an  adjourned  sale  of)  tbe  sale 


began  and  publicly  held  on  the  foarth  Monday 
of  October,  A.  D.  1^1,  expose  to  public  sale  at 
the  county  seat  of  said  county,  in  substantial 
conformity  with  all  the  requisitions  of  the  stat- 
ute in  such  case  made  and  provided,  the  real 
property  described,"  etc.  Held,  the  parenthet- 
ical words  are  meaningless,  may  be  entirely  dis- 
regarded, and  an  October  snle  under  section  125 
of  the  tax  law  (section  7057,  Gen.  St.  1901J  is 
disclosed.  ' 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  {  1511.] 

2.  Sa»ie— Date  of  Sale. 

If  under  the  provisions  of  any  statute  the 
sale  upon  whicli  a  tax  deed  is  based  may  have 
been  legally  made  upon  the  day  named  in  the 
deed,  the  deed  will  not  be  void  on  its  face,  if 
otherwise  regular. 

3.  Same— FoBU  of  Debo. 

Tax  deeds  based  upon  October  sales  made 
pursuant  to  the  provisions  of  section  125  of  the 
tax  law  (section  7657,  Gen.  St.  1901)  may  be 
drawn  according  to  the  statutory  form,  without 
any  special  recital  giving  the  reason  for  tbe 
failure  to  sell  in  September. 

4.  Same— Seal. 

The  tax  deed  in  controversy  Is  not  void  on 
its  face  for  want  of  a  seal,  although  the  seal  af- 
fixed bears  the  legend,  "Seal  of  County  Clerk 
of  Decatur  County,  Kansas." 

[EW.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  {  1524.] 

(Syllabus  by  the  Court.) 

Error  from  District  Ctourt,  Decatur  Coun- 
ty;  A.  C.  T.  Geiger,  Judge. 

Action  by  James  N.  Clarke,  receiver, 
against  E.  Tilden.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

John  M.  Ragau  and  Fred  Robertson,  for 
plaintiff  in  error.  G.  Webb  Bertram  and 
W.  S.  Langmade,  for  defendant  In  error. 

BURCH,  J.  In  an  action  of  ejectment  the 
defendant  based  his  right  to  the  land  upon 
a  tax  deed  which  had  been  recorded  some 
seven  years  and  possession  under  such  deed 
during  tbe  same  period.  Tbe  plaintiff  at- 
tacked the  deed  as  being  utterly  void  for 
several  reasons,  but  tbe  district  court  held 
against  him  and  from  an  adverse  Judgment 
he  prosecutes  error. 

The  deed  contains  tbe  following  recital: 
"And,  whereas,  the  treasurer  of  said  county, 
did  on  the  26th  day  of  October,  A.  D.  1891, 
by  virtue  of  the  authority  In  him  vested  by 
law,  at  (an  adjourned  sale  of)  tbe  sale  began 
and  publicly  held  on  the  fourth  Monday  of 
October,  A.  D.  1801,  expose  to  public  sale  at 
tiie  county  seat  of  said  county,  in  substantial 
conformity  with  all  tbe  requisitions  of  the 
statute  In  such  case  made  and  provided,  tbe 
real  property  above  described,"  etc.  Because 
of  the  parenthetical  statement  (which  the  in- 
attentive draughtsman  failed  to  strike  out 
of  the  printed  form  of  deed  be  used)  It  is 
claimed  an  unauthorized  sale  is  disclosed. 
The  fourth  Monday  of  October,  1891,  was  the 
2Gth  day  of  that  month  and  since  tbe  land 
described  was,  according  to  statements  of 
the  deed,  sold  on  that  day,  at  a  tax  sale 
begun  and  publicly  held  on  that  day,  the 
words  "an  adjourned  sale  of  are  meaning- 
less, may  be  entirely  disregarded  (Thompson 


Digitized  by 


v^oogle 


140 


&i  PACIFIC  REFOBTER. 


(Kan. 


T.  Colburn,  68  Kan.  819,  75  Pac.  508),  and  an 
October  sale  under  section  125  of  the  tax 
law  (section  7C57,  Gen.  St  1901)  te  undoubt- 
edly disclosed.  If  under  tbe  provisions  of 
any  statute  tbe  sale  upon  which  a  tax  deed 
Is  based  may  have  been  legally  made  upon 
tbe  day  named  In  the  tax  d^ed,  the  deed  will 
not  be  void  on  its  face,  If  otherwise  regular. 
Patterson  t.  Carruth,  13  Kan.  494;  MoiTlll 
T.  Douglass,  17  Kan.  291,  293;  Jordan  y. 
Kyle,  27  Kan.  190. 

It  is  urged,  however,  that  the  statute  re- 
ferred to  was  enacted  for  a  special  purpose; 
that  even  although  an  October  sale  be  recited 
the  treasurer  has  no  power  to  sell  in  that 
month  unless  he  has  unavoidably  failed  or 
omitted  to  sell  in  September,  or  has  been 
enjoined,  and  hence  that  a  deed  pursuant  to 
an  October  sale  Is  void  on  its  face  if  it  fail, 
as  this  one  unquestionably  does,  to  recite  the 
special  circumstance  necessitating  It  The 
cases  of  Duncan  v.  Gillette,  .S7  Kan.  156, 
14  Pac.  479,  and  Douglass  v.  Wilson,  31  Kan. 
665,  3  Pac.  330,  are  cited  in  support  of  this 
position.  The  cases  relied  upon  arose  under 
statutes  relating  to  tbe  disposition  of  unre- 
deemed lands  which  the  county  had  purchas- 
ed at  regular  tax  sales.  In  the  first  one 
the  statute  provided  for  a  second  sale  and  in 
tbe  other  for  tbe  issuance  and  assignment 
of  a  certificate  of  sale  after  a  compromise. 
These  were  special  and  unusual  measures 
outside  of  and  beyond  those  ordinarily  suf- 
ficient to  enforce  the  collection  of  taxes  and 
the  court  held  in  each  Instance  that  tax  deeds 
based  upon  such  proceedings  must  recite  all 
the  essential  facts  in  order  to  be  formally 
sufl^clent,  no  statutory  form  at  all  suitable 
for  the  purpose  having  been  provided.  These 
decisions  are  sound  and  have  never  been 
disturbed. 

But  the  section  of  the  statute  providing  for 
October  sales  is  not,  as  the  plaintiff  claims, 
either  peculiar  or  special  In  Its  character. 
It  Is  a  portion  of  the  general  law  relating 
to  the  assessment  and  collection  of  taxes. 
It  does  not  vest  In  tbe  tax-collecting  o£Bcers 
any  exceptional  or  different  authority  from 
that  exercised  in  making  September  sales. 
Omission  or  failure  or  Inability  to  sell  on  a 
given  day  Is  not  an  additional  step  In  the 
tax-collecting  process,  and  does  not  Invest 
tne  treasurer  with  a  new  power  to  sell  at 
another  time.  On  the  other  hand,  September 
and  October  sales  are  fully  co-ordinated. 
JEach  is  to  be  conducted  In  conformity  with 
the  same  provisions  of  the  same  act  and  each 
is  to  be  of  equal  force  and  effect  with  the 
other.  The  statutory  form  of  deed  Is  as  fully 
adapted  to  one  class  of  sales  as  to  the  other, 
and  no.  sufflolcnt  reason  appears  for  not 
using  It  In  both.  So  far  as  the  recitals  of 
the  deed  disclose  the  consideration  stated  is 
the  exact  amount  the  purchaser  paid  for  the 
land  as  Indicated  by  the  tax  certificate  upon 
which  the  conveyance  is  based.  Therefore, 
It  complies  with  the  rule  announced  In  Bow- 
man  V.   CockrlU,  6   Kan.   311,  325.    But   If 


the  consideration  named  were  too  small,  as 
plaintiff  contenus,  the  same  decision,  which 
has  ever  since  been  followed,  holds  that  the 
deed  would  not  on  that  accoimt,  be  void  on 
its  face. 

Finally,  it  is  claimed  the  deed  does  not 
bear  the  seal  of  the  coimty.  There  Is  a  seal 
affixed,  but  It  contains  In  the  center  the 
words,  "Seal  of  County  Cleric  of  Decatur 
County,  Kansas."  There  Is  no  law  authoriz- 
ing seals  for  clerks  of  counties.  The  county 
Should  have  a  seal  for  the  authentication  of 
Its  official  acts,  and  the  board  of  county  com- 
mif^sioners  Is  at  liberty  to  adopt  one  bearing 
any  legend  or  device  it  may  choose.  Under 
section  138  of  the  tax  law  the  matter  of  af- 
fixing the  seal  Is  a  part  of  the  execution  of 
the  deed.  This  deed  states  that  It  is  ex- 
ecuted pursuant  to  statutory  authority  and 
that  the  oflicial  seal  of  the  county  Is  affixed; 
and  the  acknowledgment  shows  that  the  act 
of  the  clerk  in  executing  the  instrument 
was  an  official  act  performed  by  virtue  of 
bis  office.  Under  these  circumstances  the 
words  of  the  seal,  "County  Clerk  of,"  are 
not  sufficient  to  overthrow  all  other  indica- 
tions of  due  execution,  and  the  deed  la  valid 
on  Its  face.  No  evidence  was  introduced  to 
show  that  the  seal  used  was  not  in  fact  the 
seal  of  the  county  and  hence  the  deed  Is 
not  void  for  want  of  a  seal.  Brown  v.  Colm, 
85  Wis.  1,  54  N.  W.  1101,  20  L.  R.  A.  182. 

In  view  of  the  foregoing  It  is  not  necessary 
to  discuss  other  grounds  upon  which  the 
Judgment  of  the  district  court  Is  based,  and 
such  judgment  is  affirmed.  All  tbe  Justices 
concurring. 


(n  Kan.  StT) 
ATCHISON,  T.  &  S.  P.  RT.  CO.  v,  FULLER. 
(Supreme  Court  of  Kansas.    Jan.  6,  1906.) 

1.  Railroads— Injury  to  Persons  in  Yards 
— AsstTMPnoN  OF  Risk. 

One  who  undertakes  to  cross  the  yards  of 
a  railroad  company  in  a  populous  city,  at  a 
place  otlier  than  a  public  crossing,  although  on  a 
well-defined  path  which  hns  Ijeon  in  constant 
use  by  the  public  for  a  number  of  yeary.  nssumes 
the  risk  of  injuries  from  coming  in  contact  with 
semaphore  wires  or  any  other  stationary  appli- 
ances, or  devices  which  are  convenient  or  neces- 
sary for  the  safe  operation  of  trains. 

fEd.  Note. — For  cases  in  point,  see  vol.  41, 
Ont  Dig.  Railroads.  SI  1235,  1236.] 

2.  SAtnc. 

A  railroad  company  owes  no  duty  to  the 
public  to  keep  in  safe  repair  for  pedestrians  a 

f)ath  across  its  yards,  which  the  public  has  been 
n  tlie  habit  of  nsing  for  its  own  convenience 
without  objections.  Nor  does  the  fact  that  no 
objection  has  l)een  made  imply  that  the  company 
will  not.  without  special  warning,  obstruct  such 
path  with  mechanical  appliances  and  machinery 
which  may  become  essential  or  convenient  for 
the  safe  and  proper  operation  of  tbe  business 
conducted  in  its  yards. 

[Ed.  Note. — For  cases  In  point,  see  vol.  41, 
Cent  Dig.  Railroads,  H  1235,  1230.] 

Johnston,  O.  J.,  and  Mason  and  Smith,  3J^ 

dissenting. 

(Syllabus  by  the  Court) 
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Error  from  District  Court,  Sedgwick  Coun- 
ty;  Thomas  C.  Wilson,  Judge. 

Action  by  Ambrose  Fuller  against  the 
Atchison,  Topeka  and  Santa  F6  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

The  plaintiff  In  error  seeks  by  this  proceed- 
ing to  reverse  a  Judgment  obtained  against 
It  by  A.  M.  Fuller  for  personal  injuries, 
which  resulted  to  him  from  falling  over  a 
semaphore  wire  In  it?  yards  In  the  city  of 
Wichita.  In  1879  the  right  of  way  now 
owned  by  the  Atchison,  Topeka  &  Santa  F6 
Railroad  through  the  city  of  Wichita  was 
condemned  for  that  purpose.  Afterwards 
one  Perry,  who  was  the  owner  of  certain 
land  through  which  said  right  of  way  had 
been  condemned,  caused  to  be  surveyed  and 
platted  Perry's  addition  to  the  city  of  Wich- 
ita, with  the  streets  and  alleys  dedicated  to 
the  public  use.  In  this  addition  is  Mosely 
avenue  running  north  and  south.  The  ave- 
nue has  never  been  opened  across  the  com- 
pany's right  of  way.  Pedestrians  on  the 
south,  wishing  to  go  north,  followed  Mosely 
avenue  to  the  intersection  of  the  right  of 
way,  where  they  crossed  the  yards  of  the 
company  by  a  path,  which,  according  to  some 
of  the  testimony,  had  been  In  constant  use 
for  10  or  12  years,  without  objection  from 
the  railroad  company.  About  six  months 
prior  to  plaintiff's  injury  the  railroad  compa- 
ny placed  semaphore  wires  along  the  west 
side  of  Its  track  and  across  this  path  about 
two  feet  from  the  ground.  The  plaintiff, 
having  business  whicb  called  him  from  the 
north  to  the  south  side  of  the  yards,  started 
to  cross  by  this  path.  After  passing  upon 
the  right  of  way  and  Into  the,  company's 
yards,  he  came  In  contact  with  these  sema- 
phore wires  and,  not  knowing  they  were 
there,  fell  over  them,  and  struck  his  face 
against  the  ends  of  the  ties  or  rails,  and  re- 
ceived the  Injinries  for  which  he  recovered 
damages.  The  negligence  charged  against 
the  company  was  placing  these  semaphore 
wires  across  this  path  without  boxing  them 
or  putting  them  Under  the  ground.  This  was 
the  first  time  that  this  plaintiff  had  ever  been 
In  that  vicinity,  and  the  first  time  that  he 
bad  ever  attempted  to  use  this  path  across 
the  yards  of  the  company.  The  Jury  found 
that  the  semaphore  wires  were  used  as  sig- 
nals for  trains;  that  their  maintenance  and 
operation  by  the  company  at  the  time  in 
question  were  useful  and  essential  for  the 
safe  and  convenient  operation  of  the  trains 
upon  defendant's  track;  that  the  defend- 
ant's negligence  whicb  renders  it  liable  to 
the  plaintiff  was  In  placing  the  wire  across 
the  path  without  protecting  it  by  boxing  and 
placing  the  box  In  the  ground. 

A.  A.  Hurd,  Wm.  R.  Smith,  O.  J.  Wood. 
J.  D.  Houston,  and  Alfred  A.  Scott,  for  plain- 
tiff in  error.  Dale  &  Amidon  and  James  L, 
Dyer,  for  defendant  in  error. 


GREENE,  J.  (after  stating  the  facts).  By 
reason  of  changes  in  the  personnel  of  this 
court  this  cause  has  been  twice  submitted  for 
reargument,  and  counsel  for  both  parties 
have  been  faithful  and  diligent  In  their  ef- 
forts to  assist  the  court  in  arriving  at  a 
correct  conclusion.  The  path  upon  which 
the  plaintiff  attempted  to  cross  the  yards 
was  one  that  had  been  traveled  by  a  number 
of  pedestrians  living  on  Mosely  avenue  south 
of  the  company's  line  of  road.  It  bad  been 
so  continuously  and  constantly  used  that  It 
was  well  defined,  and  was  of  Itself  an  Im- 
plied Invitation  to  pedestrians  to  use  it  to 
cross  from  one  side  of  the  right  of  way  to 
the  other.  The  plaintiff  was  not,  therefore, 
a  trespasser,  but  was. there  at  the  implied 
Invitation  of  the  company,  resulting  from  a 
long  and  continuous  usage  of  this  path  by 
the  public  without  objection  by  the  company. 
This  path,  however,  passed  over  the  yards  of 
the  railroad  company  in  a  populous  dty, 
where  many  trains  were  being  operated  daily 
with  all  appliances  and  mechanical  devices 
necessary  and  essential  to  insure  the  great- 
est safety  to  the  traveling  public.  When  the 
plaintiff  entered  upon  this  path,  he  did  so 
knowing  that  he  was  In  a  city,  and  would 
find  there  railroad  tracks  and  cars  and  me- 
chanical devices  used  in  such  railroad  yards. 
The  Jury  In  its  finding  stated  that  the  sema- 
phore wires  were  useful  and  essential  for 
the  safe  and  convenient  operation  of  the 
trains  in  Its  yard.  He  therefore  entered  up- 
on his  passage  over  the  yard  chargeable  with 
the  knowledge  that  he  would  probably  have 
to  MOSS  semaphore  whres,  switches,  tracks, 
and  all  other  devices  and  appliances  con- 
venient or  essential  for  the  speedy  and  safe 
operatidn  of  trains  In  the  most  convenient 
and  safest  manner  known  to  railroad  science. 
The  public  safety  demands  of  all  railroad 
companies  the  employment  of  such  safety  ap- 
pliances, machinery,  and  other  devices,  and 
the  law  will  tolerate  none  other. 

The  acquiescence  of  a  railroad  company  in 
the  crossing  of  its  tracks  by  pedestrians  in 
order  to  shorten  distances  at  any  particular 
place  does  not  grant  an  easement  to  the  pub- 
lic, nor  cast  upon  the  company  the  responsi- 
bility of  keeping  a  path  thus  made,  In  safe 
condition  for  pedestrians.  This  principle  Is 
conceded,  but  it  Is  stoutly  contended  that  If 
one  who  permits  bis  premises  to  be  used  by 
the  public  as  a  way  shall,  without  warning, 
negligently  place  an  obstruction  on  or  so 
near  the  passage  that  injury  results  to  one 
who  was  In  the  exercise  of  the  Implied  in- 
vitation, he  would  be  liable.  Conceding 
this  rule,  its  inapplicability  to  the  facts  of 
this  case  makes  It  immaterial.  The  busi- 
ness conducted  In  the  yard  of  a  railroad  com- 
pany in  a  city  is  inherently  dangerous  to 
pedestrians,  and  all  persons  endeavoring  to 
cross  such  yards  are  warned  of  this  fact  No 
special  notice  is  required  of  this  danger. 
The  danger  does  not  arise  entirely  from  the 
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operation  of  trains,  but  from  the  continual 
changes  made  in  the  surface  of  the  earth. 
The  pedestrian  who  crosses  the  yards  of  a 
railroad  company  in  the  morning,  on  a  path 
made  by  constant  use  of  the  public,  has  no 
assurance  that  this  path  will  remain  unob- 
structed until  noon.  Notwithstanding  the 
Implied  Invitation,  one  who  undertakes  to 
cross  railroad  yards  in  a  city  by  a  path  does 
so  knowing  that  the  land  upon  which  he 
travels  has  been  dedicated  to  a  public  use, 
whose  demands  are  ever  changing  and  In- 
creasing, and  that  these  demands  must  be 
met  by  this  public  ntillty,  and  for  which  pnr^ 
poses  the  yards  are  lain  with  tracks,  switch- 
es, semaphore  wires,  and  all  other  machinery 
and  devices  known  to  railroad  science  for 
moving  cars  and  trains  rapidly  and  with  the 
greatest  safety.  This  the  public  demands. 
Burh  person  assumes  the  risk  of  coming  in 
contact  with  all  such  useful  contrivances  and 
essential  devices.  The  implied  invitation  la 
given  and  accepted  upon  these  conditions. 

The  nlle  that  one  who  permits  the  public 
to  use  bis  property  as  a  passageway  cannot 
have  a  dangerous  place  unprotected  In  close 
proximity  to  the  passageway  without  Incur- 
ring liability  for  damages  Is  well  sustained 
by  the  authorities,  but  such  cases  are  dis- 
tinguishable from  the  one  under  considera- 
tion. De  Tarr  v.  Helm  Brewing  Co.,  62  Kan. 
ISS,  61  Pac.  689,  wblcb  carries  the  principle 
to  the  limit,  has  no  features  similar  to  the 
present  case.  There  the  public  bad  habitual- 
ly used  a  path  over  the  vacant  part  of  a  lot. 
Near  the  path  stood  a  water-closet  under 
which  was  a  vault  The  owner  of  the  lot  re- 
moved the  closet  and  covered  the  vault  with 
boards,  wblcb  soon  became  unsafe  and  was 
not  repaired.  De  Tarr  In  attempting  to  fol- 
low the  path,  missed  her  way  in  the  darkness 
of  the  night  and  fell  Into  the  vault.  That 
path  crossed  an  unoccupied  portion  of  a  lot 
not  used  by  Its  owner  in  conducting  a  busi- 
ness which  was  of  Itself  notice  that  It  was 
dangerous  for  the  public  to  use  it  Nor  was 
it  being  used  In  conducting  a  business  which 
required  the  surface  to  be  changed  or  al- 
tered frequently.  Nor  did  the  accident  come 
to  De  Tarr  from  coming  In  contact  with  an 
Instrument  necessary  In  conducting  the  busi- 
ness on  the  premises  and  with  the  knowledge 
of  the  existence  of  which  De  Tarr  was 
chargeable.  Nor  does  this  case  come  within 
the  rule  of  the  cases  where  one  undertakes  to 
cross  a  railroad  track  or  yards  upon  a  well- 
defined  path  and  Is  Injured  by  the  negligence 
of  tbo  company's  employes  In  the  operating 
of  ■  train.  With  the  rule  and  the  reason 
•tated  in  such  cases  by  this  court  we  are  sat- 
Isfled.  As  a  matter  of  law  the  company  was 
not  guilty  of  negligence  In  not  boxing  its 
■emaphore  wires  at  the  crossing  of  the  path. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

BUBGH.  POBTBB,  and  GRAVSS,  JJ,.  con- 

CWi 


MASON,  J.  (dissenting).  The  railroad 
company  was  under  no  obligation  to  keep  the 
path  In  question,  where  it  crossed  the  track 
In  a  condition  suitable  for  the  use  of  foot 
travelers,  but  so  long  as  it  permitted  a  state 
of  affairs  to  exist  which  amounted  to  an 
invitation  to  the  public  to  use  the  path  It 
was  bound  not  to  do  anything  to  subject  a 
person  accepting  such  Invitation  to  a  con- 
cealed danger— one  which  could  not  be  dis- 
covered by  the  use  of  reasonable  diligence. 
The  foot  traveler  using  this  path  was  re- 
quired to  take  notice  that  he  might  find  la 
proximity  to  the  railroad  track  any  mechan- 
ism necessary  for  the  operation  of  the  road 
provided  he  could  learn  of  its  presence  by 
the  ordinary  exercise  of  his  faculties.  The 
semaphore  wire  may  have  been  so  nearly  In- 
visible as  to  be  considered  absolutely  so  for 
all  practical  purposes.  In  which  case  the  com- 
pany may  be  deemed  negligent  In  placing 
it  across  the  path  at  such  a  height  that  It 
would  be  likely  to  trip  one  using  tbe  path, 
without  taking  some  steps  to  render  it  visible 
or  to  give  notice  of  Its  presence.  The  company 
was  under  no  obligation  to  bury  or  box  tbe 
wire,  but  it  was  a  fair  matter  for  the  de- 
termination of  the  jury  whether  under  all 
the  circumstances  present  a  reasonable  re- 
gard for  the  safety  of  the  public  did  not  re- 
quire either  that  the  Invitation  to  use  the 
path  should  be  withdrawn  by  the  Interposi- 
tion of  some  kind  of  a  barrier,  or  that  the 
wire  at  this  place  should  have  been  so  mark- 
ed as  to  render  It  plainly  visible.  Upon  these 
considerations  I  dissent  from  the  conclusions 
reached  by  the  majority  of  the  court 

I  am  authorized  to  say  that  Chief  Justice 
JOUNSTON  and  JUSTiCB  SMITU  Join  in 
tills  dissent 


(72  Kan.  !>69> 
CHICAGO,  H.  1.  &  P.  RT.  CO.  ▼.  CLINKEN- 
BEARD. 

(Supreme  Court  of  Kansas.    Jan.  6,  190S.) 

1.    RaILBOADS  —  INJUBT     TO      PftBSOR      NBA* 

Tback— Duty  of  Enoinbeb. 

When  In  a  depot  yard  the  driver  of  a 
team  recklessly  or  negligently  drives  bis  team, 
in  plain  view  of  an  approaching  train,  into  a 
lane,  between  bridge  irons  and  other  obstru^ 
tions  on  one  side  and  the  railroad  track  upon 
which  the  train  is  approaching  on  tbe  other 
side,  tbe  engineer  of  the  approaching  train  to 
under  no  obligation  to  stop  his  train  until  it 
is  apparent  to  him  that  tbe  driver  has  got  him- 
self in  such  position  of  danger  that  he  cannot 
or  will  not  avoid  a  collision  with  the  train,  if 
it  proceeds. 

[Ed.  Note. — For  cases  In  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  U  12T9,  12S0,  1284.] 

Z  Same. 

In  snob  case  tbe  engineer  has  a  right  to 
assume,  in  tbe  absence  of  knowledge  to  the  con- 
trary, that  the  driver  Is  in  the  possession  of  all 
bis  faculties,  that  be  has  seen  the  approaching 
train,  and  the  team  will  be  tractable  and  as  in- 
different to  the  approach  of  the  train  as  the  con- 
duct of  the  driver  reasonably  indicates. 

[Ed.  Note. — For  cases  In  point,  see  voU  41» 
Cent.  Dig.  Railroad^  U  1278.  128Q,  1284.] 
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8L  Same— Appabbnt  Dansbb. 

Still,  notwithstanding  any  negligence  of 
which  the  driver  may  be  guilty,  if  the  engineer 
sees  (and  it  is  his  duty  to  watch  and  see  all 
that  may  be  seen  in  his  position)  that  the  driver 
has  got  himself  or  bis  team  into  a  trap,  where 
there  is  danger  of  a  collision  with  the  train  if 
it  proceeds,  and  also  sees  that  the  driver  proba- 
bly cannot  or  will  not  change  the  position  of 
himself  or  of  his  team,  it  is  the  duty  of  the 
engineer  to  immediately  use  all  available  ap- 
pliances to  stop  the  train. 

[BM.   Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  {§  1275-1284.) 
4.  Same. 

If,  under  these  circumstances,  the  engineer 
does  see  the  driver  in  such  trap  and  that  be  will 
probably  be  unable  to  extricate  himself,'  and 
does  immediately  use  all  available  appliances  to 
stop  the  train  and  fails  to  stop  it,  and  a  col- 
lision occurs  and  the  driver  is  injured,  the  rail- 
road company  is  not  responsible  in  damages  for 
such  injury. 

(SyllAbus  by  the  Court.) 

Error  from  District  Court,  Smith  County; 
R.  M.  Plckler,  Judge. 

Action  by  N.  N.  Clinkenbeard  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

This  is  an  action  brought  by  Clinkenbeard 
against  the  railroad  company  for  damages 
on  account  of  personal  injuries  received  by 
him  in  being  struck  by  the  pilot  beam  of  a 
moving  engine  in  the  railroad  yards  of  the 
company  at  Smith  Center,  Kan.  Clinken- 
beard was  a  drayman  well  acquainted  with 
the  railroad  yards,  which,  so  far  as  Involved 
In  this  case,  consisted  of  a  wedge-shaped 
strip  of  land  between  the  main  tract  and 
the  bouse  track.  This  strip  was  40  or  50 
feet  wide  near  the  depot  and  extended  over 
300  feet  east  to  a  point  where  the  two  tracks 
were  connected  by  a  switch.  Clinkenbeard 
bad  loaded  his  wagon  with  long  bridge  irons 
from  a  car  standing  on  the  house  track  near 
the  depot,  and  to  drive  out  it  was  necessary 
for  him  to  pass  between  some  obstructions, 
consisting  of  bridge  irons,  railroad  ties, 
and  band  cars,  and  the  main  track.  A  part 
of  these  obstructions  were,  at  the  nearest 
point,  14  feet  north  of  the  north  rail  of  the 
main  track,  and  a  part  were  12  feet  north. 
Clinkenbeard  had  also,  before  driving  out, 
himself  placed  a  loaded  wagon,  belonging  to 
one  Owens,  west  of  the  other  obstructions 
20  or  25  feet,  and  only  10  feet  north  of  the 
main  track.  This  alley  between  the  obstruc- 
tions and  the  main  track  was  80  feet  long, 
-east  and  west,  and  Clinkenbeard  entered  at 
the  east  end  to  drive  through  and  out  at  the 
west  end.  As  wae  known  to  Clinkenbeard, 
a  passenger  train  was  due  from  the  east 
about  the  time  he  started  to  drive  out,  and 
hefore  starting  he  went  to  the  main  track 
and  looked  each  way,  especially  toward  the 
east,  where  he  could  see  1,110  feet  and  saw 
no  train.  He  then  went  and  took  up  his 
lines  and  started  to  drive  out,  and  from  the 
time  of  picking  up  bis  lines  did  not  look  for 
an  approaching  train  until  he  had  entered 
this  alley  between  the  obstructions  nud  the 


main  track  and  had  nearly  reached  the  west 
end  of  it,  although  the  train  was  in  plain 
Bight  before  he  entered  the  alley.  When 
near  the  loaded  wagon,  some  one  hallooed  to 
him  'that  the  train  was  coming.  He  looked 
and  saw  the  train  within  40  or  50  feet  of 
him,  and  at  first  whipped  up  his  horses  and 
iiien  started  to  run  out  at  the  side  of  thenl 
to  escape  injury  to  himself,  and  was  almost 
instantly  struck  in  the  back  by  the  pilot 
beam  of  the  engine  and  was  very  seriously 
Injured.  Three  grounds  of  negligence  were 
'alleged,  but  the  jury  found  only  that  the 
engineer  was  negligent  In  failing  to  stop  the 
train  after  he  saw  or  should  have  seen  Clink* 
enbeard  in  the  dangerous  position.  A  ver- 
dict for  $2,000  was  returned  in  favor  of  the 
plaintiff  below.  The  defendant/s  motion  for 
a  new  trial  was  overruled,  and  judgment  was 
rendered  according  to  the  verdict,  and  the 
defendant  as  plaintiff  in  error  brings  the 
case  here. 

M.  A.  Low,  W.  P.  Evans,  and  Paul  B. 
Walker,  for  plaintiff  In  error.  J.  T.  Reed 
and  D.  M.  Rellhan,  for  defendant  in  error. 

SMITH,  J.  (after  stating  the  facts). 
Many  errors  are  assigned  by  the  railroad 
company,  among  which  is  the  refusal  of  the 
court  to  sustain  its  demurrer  to  the  plain- 
tiff's evidence  and  the  refusal  of  the  court 
to  give  certain  instructions  asked  by  Its  at- 
torneys and  the  refusal  of  the  court  to  set 
aside  the  verdict  and  spe<!Ial  findings  of  the 
jury,  and  grant  it  a  new  trial.  Except  as 
to  the  last  objection,  we  think  the  rulings 
of  the  court  were  correct.  The  Instructions 
asked  by  the  defendant  below  were  embraced 
In  the  instructions  given  by  the  court,  so 
far  as  they  were  correct  statements  of  the 
law.  Indeed,  we  think  the  Instructions  giv- 
en to  the  jury  by  the  learned  judge  were  an 
admirable  exposition  of  the  law  as  applicable 
to  every  phase  of  the  fpcts  presented  by  the 
pleadings  and  evidence. 

Yet  the  Jury  seem  to  have  overlooked  one 
very  important  element  affecting  the  defend- 
ant's liability,  viz. :  To  make  it  the  duty  of 
the  engineer  to  stop  his  train,  under  the 
circumstances  shown  in  this  case,  it  is  es- 
sential: (1)  That  he  should  see,  or  be  in 
position  that  he  ought  to  see,  that  plaintiff 
was  in  a  place  of  danger  from  the  approach- 
ing train;  (2)  that  it  should  be  evident  to 
the  engineer  that  the  plaintiff  could  not  or 
would  not  eo  change  his  position  as  to  be 
out  of  danger  before  the  train  would  reach 
him.  C.  R.  I.  &  P.  Ry.  Co.'  v.  Austin,  69 
III.  426:  Florida  Cent  &  P.  R.  Co.  v.  Wil- 
liams (Fla.)  20  South.  558:  Campbell  v. 
K.  C,  F.  S.  &  M.  It.  Co.,  55  Kan.  540,  40 
Pac.  997.  The  court  below  correctly  stated 
this  proposition  In  Its  eleventh  instruction. 
The  twelfth,  thirteenth,  nineteenth,  and  twen- 

i  ty-third  Instructions,  however,  give  the  first, 
but  omit  the  second,  requisite  of  liability 
as  above  stated.    The  jury  should,  of  course, 

I  have  rc.id  all  of  the  instructions  together. 


Digitized  by 


Google 


144 


84  PACIFIC  BBPORTBR. 


(Kan. 


and  bare  read  or  considered  the  four  latter 
instructions  as  modified  by  the  eleventh.  It 
Is  quite  probable,  however,  that  the  Jury  may 
have  been  misled  by  the  omission.  The  sub- 
mission of  questions  3  and  4  (requested  by 
plaintiff),  omitting  as  they  do  the  second 
element  of  liability,  tends  to  strengthen  this 
probability.  With  the  answers  thereto  the 
questions  are  as  follows:  Question  3.  "If 
you  answer  question  No.  1,  in  the  affirmative, 
was  the  plaintiff  at  such  time  in  a  dangerous 
position?"  Answer.  "Yes."  Question  4.  "If 
you  answer  question  No.  3,  In  the  affirmative, 
did  engineer.  Mason,  see,  or  by  the  exercise 
of  reasonable  and  ordinary  care  and  dili- 
gence should  he  have  seen  him,  the  plain- 
tiff, in  such  dangerous  position?"  Answer. 
"Yes."  In  answer  to  the  next  question  the 
jury  says  that  the  engineer  saw  the  plaintiff's 
danger  in  time  to  have  stopped  the  train 
before  the  collision. 

It  is  nowhere  specifically  found  by  the  jury 
that  the  engineer  saw,  or  ought  to  have  seen, 
that  plaintiff  could  not  or  probably  would 
not  get  out  of  danger  before  a  collision  would 
occur.  There  Is  a  presumption,  however,  that 
the  jury  found  all  facts  necessary  to  sustain 
the  general  verdict  If,  then,  It  Is  to  be  pre- 
sumed that  the  Jury  found  this  essential  fact 
in  favor  of  the  plaintiff  the  question  arises: 
Was  there  evidence  to  support  such  a  finding? 
The  only  evidence  of  the  width  of  the  wagon 
Is  that  Its  extreme  width  from  hub  to  hub 
was  5  feet  and  8  Inches,  and  that  the  bridge 
irons  were  12  feet,  the  railroad  ties  14  feet, 
and  the  other  loaded  wagon  10  feet,  north 
of  the  north  rail  of  the  main  track.  The 
plaintiff  testified  that  he  drove  as  close  to 
the  railroad  irons  and  ties  as  possible.  If 
he  left  one  foot  of  space  between  his  wagon 
and  the  bridge  Irons  there  would  still  be  over 
5  feet  clear  from  his  wagon  to  the  north  rail 
of  the  track  in  which  plaintiff  could  walk. 
It  is  true  the  plaintiff  says  he  was  Inside  the 
north  rail  of  the  tra^k  or  on  the  ends  of  the 
ties  or  close  to  the  ends  of  the  ties  all  the 
time  after  he  entered  the  lane  between  the 
obstructions  and  the  track.  The  engineer 
says  the  plaintiff  was  walking  along  five  or 
six  feet  from  the  north  rail  from  the  time 
he  entered  the  lane  till  the  train  was  within 
about  15  feet  of  him.  The  engineer  was  cer- 
tainly about  right  in  this  estimate  Or  the 
plaintiff  was  walking  several  feet  nearer  the 
track  than  was  necessary  and  could  at  any 
time  step  nearer  to  bis  wagon  and  be  out  of 
danger. 

Here  is  the  situation:  The  engineer  saye, 
and  no  witness  disputes  it,  he  saw  the  plain- 
tiff drive  into  this  lane  in  plain  sight  of  the 
approaching  train.  He  had  a  right  to  as- 
sume that  plaintiff  was  In  the  possession  of 
all  his  faculties,  knew  of  the  approaching 
train,  and  that  be  had  a  team  that  was  safe 
to  drive  into  such  a  place.    There  was.  In 


fact,  plenty  of  room  for  both  man  and  team 
to  keep  clear  of  the  track  and  train.  So  long 
as  these  conditions  existed  the  engineer  was 
under  no  obligations  to  stop  his  train  and 
hence  was  guilty  of  no  negligence  in  failing 
to  do  so.  But  the  plaintiff  cornea  near  the 
west  end  of  the  lane  to  the  "loaded  wagon 
which  is  two  feet  nearer  the  track  than  the 
other  obstructions  and  must  needs  turn  bis 
wagon  so  much  nearer  the  track.  His  wagon 
is  long  and  to  get  the  hind  wheels  of  his 
wagon  two  feet  south  he  must  turn  his  team 
much  nearer  the  track.  The  watching  engi- 
neer now  sees  danger,  be  sounds  the  alarm 
and  'applies  the  air  brakes,  too  late  to  stop 
the  train.  The  plaintiff  now  has  only  about 
three  feet  between  his  wagon  and  the  track, 
perhaps  less  at  the  front  of  his  wagon,  and 
tne  pilot  bar  of  the  engine  reaches  9ver  18 
inches  of  this  space.  He  turns  bis  horses 
away  from  the  track  but  himself  gets  nearer, 
either  In  trying  to  manage  his  horses  or  in  try- 
ing to  escape  himself,  and  is  struck  and  injur- 
ed. This  is  not  verbatim  the  evidence  of  any 
witness,  but  Is  in  substantial  accord  with  the 
evidence  of  all,  including  the  plaintiff,  who  tes- 
tified as  to  what  occurred  after  the  plaintiff 
reached  the  loaded  wagon.  There  is  some 
discrepancy  as  to  the  distance  the  engine  was 
from  the  plaintiff  at  the  time  the  danger 
signal  was  given  and  the  air  brake  applied, 
as  might  be  well  be  expected  under  the  excit- 
ing circumstances,  but  no  evidence  Justifies 
the  finding  of  the  jury  that  the  engineer  saw 
the  plaintiff  in  such  a  dangerous  position 
that  it  was  the  engineer's  duty  to  stop  the 
train  at  a  time  when  the  engine  was  200  feet 
or  more  away.  Besides,  it  is  Improbable 
that  the  jury  wouid  have  made  such  finding, 
had  not  -  Instructions  12,  13,  19,  and  23  per- 
mitted them  to  do  so  without  further  finding 
that  the  situation  of  plaintiff  was.  such  that 
it  was  apparent  to  the  engineer  that  the 
plaintiff  could  not  or  would  not  move  out  of 
danger  before  a  collision  would  occur.  As 
a  proposition  of  law  this  was  not  the  situa- 
tion of  plaintiff  until  be  drove  between  the 
loaded  wagon  and  the  track  and  even  then, 
had  the  plaintiff's  horses  been  as  indifferent 
to  the  approaching  train  as  the  engineer  had 
a  right  to  assume  they  were,  in  view  of  the 
reckless  manner  In  which  the  plaintiff  drove 
them  into  the  lane,  the  plaintiff  could  easily 
have  avoided  a  collision,  though"  the  space 
was  narrow.  However,  under  all  the  cir- 
cumstances shown  by  the  evidence,  we  think 
it  was  the  engineer's  duty  to  immediately 
stop  the  train  as  soon  as  be  saw  the  plaintiff 
drive  into  the  narrow  space  between  the 
loaded  wagon  and  the  track,  but  we  think 
the  evidence  falls  to  show  that  be  did  not 
do  so. 

The  judgment  Is  reversed,  and  a  new  trial 
granted.    All  the  Justices  concurring. 
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tltt  (M.  1) 
MITAD  et  aL  T.  RODDAN  et  al.   (Sac 
1,242.  1,243.) 
DRESCHER  v.  SAME. 

(Supreme  Court  of  California.    March  16,  1906. 
Rehearing  Denied  April  9,  1906.) 

1.  Parties— Trustees  of  Express  Trust. 

Under  Code  Civ.  Proc.  i  389.  requiring 
all  persons  interested  in  the  subject-matter  of 
the  litigation  to  be  made  parties  thereto,  in 
an  action  relating  to  a  trust  deed  in  which 
there  is  a  dispute  between  the  beneficiaries, 
the  beneficiaries,  as  well  as  the  trustees,  nre 
necessary  parties,  notwithstanding  section  3C9, 
authorizing  trustees  of  an  express  trust  to 
sue  without  joining  with  them  the  persons  for 
whose  benefit  the  suit  is  prosecuted ;  this  sec- 
tion appl.ving  only  to  suits  by  the  trustees  af- 
fecting the  trust  property  or  rights  under  it 
against  strangers. 

2.  Same  —  Defect  of  Parties  —  Waiver  of 
Objection. 

Under  Code  Civ.  Proc.  {  389,  providing 
that  when  a  complete  determination  of  a  con- 
troversy cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  then  order  them 
to  be  brought  in,  the  failure  to  bring  in  neces- 
sary parties  is  not  'waived  by  failure  to  raise 
the  point  by  demurrer  or  answer,  notwithstand- 
ing section  434,  providing  that  if  no  objec- 
tion be  taken  to  a  pleading  by  demurrer  or 
'  answer,  the  defendant  must  be  deemed  to  have 
waived  it,  excepting  only  the  objection  to  the 
jurisdiction  and  the  objection  that  the  com- 
plaint does  not  state  a  cause  of  action. 

3.  Appeal  —  Assignments  of  E^bob  —  Mat- 
ters Considered. 

Under  an  assignment  that  the  court  erred 
in  finding  that  certain  sums  were  due  from 
the  defendants  to  the  plaintiffs,  the  ruling  of 
the  court  that  the  indebtedness  involved  was 
admitted  by  the  pleadings  is  not  involved;  the 
assignment  going  only  to  the  sufficienjcy  of 
evidence  to  sustain  the  finding. 

4.  Same— Estoppel  to  Allege  Error. 

Where,  after  the  trial  court  ruled  that  an 
indebtedness  of  defendants  to  plaintiffs  was  ad- 
mitted by  the  pleadings,  plaintiffs  nevertheless 
offered  evidence  to  prove  the  indebtedness,  which 
was  objected  to  by  defendants  on  the  ground 
that  the  indebtedness  was  not  denied  by  the 
pleadings,  the  defendants  cannot,  on  appeal, 
raise  the  point  that  a  finding  of  the  indebted- 
ness by  the  court  was  not  sustained  by  the 
evidence. 

5.  Pleadings— Admissions. 

Where  an  action  involved  a  contract  for 
the  sale  of  hops  for  several  successive  years, 
and  the  complaint  charged  a  breach  for  the 
year  1895,  but  allowed  a  credit  for  a  certain 
amount  of  hops  for  that  year,  but  the  defend- 
ants alleged  that  the  amount  so  delivered  was  to 
be  credited  on  another  year  at  a  higher  value, 
and  the  court  found  in  favor  of  the  defendants 
on  this  contention,  they  cannot  complain  of  the 
court's  finding  of  an  entire  breach  of  the  con- 
tract for  1895  as  being  contrary  to  the  admis- 
sion in  Uie  complaint 
8.  Contracts— PBAcncAi  Constbuction  bt 

PA3TIE8. 

Where  a  contract  for  the  sale  of  hops  for 
several  successive  years,  to  be  grown  in  the 
seller's  hop  yard,  provided  that  the  seller  would 
deliver  either  first,  middle,  or  last  pickings  of 
bis  respective  crops,  as  might  be  desired  or 
called  for  by  the  buyer,  and  for  two  years  the 
seller  notified  the  ■  buyer  when  the  crops  were 
ready  for  delivery,  whereupon  he  went  on  the 
premises  and  inspected  the  entire  crop  and  made 
selections  therefrom  to  fill  the  contract,  this 
constituted  a  practical  construction  of  the  con- 
tract, showing  that  the  buyer  had  the  right  to 
make  sach  inspection. 

84  P.— 10 


7.  Appeal— HABMUE88  Ebbok— Aoinssion  of 

Evidence. 

In  an  action  in .  which  a  buyer  of  hops 
claimed  damages  for  a  breach  of  contract  by 
the  seller,  error  in  the  admission  of  evidence 
of  a  custom  under  which  a  buyer  had  the  right 
to  inspect  the  hops  on  the  premises  where  grown 
before  taking  delivery  was  immaterial,  where  fi. 
practical  construction  of  the  contract  by  the 
parties  showed  that  the  buyer  had  the  right  to 
such  inspection. 

8.  Trusts— Compensation  of  Trustees— At- 
torney's Fees. 

Under  Civ.  Code,  §  2273,  providing  that 
a  trustee  is  entitled  to  repayment  out  of  the 
trust  property  of  all  expenses  actually  and 
properly  incurred  by  him  in  the  performance 
of  his  trust,  where  an  action  commenced  by  the 
trustees  under  a  deed  of  trust  was  found  by 
the  court  to  be  necessary,  the  trustees  were 
entitled  to  an  allowance  for  attorneys'  fees, 
though  there  was  no  provision  therefor  In  the 
trust  deed,  and  though  the  main  litigation  was 
between  the  beneficiaries  on  one  side  and  the 
defendants  on  the  other. 

9.  Appeal  —  Disposition  of  Cause  —  Re- 
versal. 

Where,  on  appeal,  the  only  error  found  was 
that  necessary  parties  were  not  brought  in,  but 
the  trial  had  proceeded  on  the  theory  that  these 
parties  were  before  the  court,  the  judgment  will 
be  reversed,  but  a  new  trial  will  not  be  re- 
quired on  ^  the  issues  already  tried,  and  judg- 
ment will  be  directed  to  be  entered  in  accord- 
ance with  the  original  finding  except  as  to  such 
issues  as  the  parties  brought  in  may  raise  by 
their  pleadings. 

Department  2.  Appeals  .(rom  Superior 
Court,  Yuba  County;  B.  A.  Davis,  Judge. 

Actions  by  H.  Mitau  and  others  and  by 
P.  C.  Drescher  against  J.  W.  Roddan  and 
others.  From  judgments  In  favor  of  the 
plaintiffs,  defendants  appeal.    Reversed. 

W.  H.  Carlin  and  Uiram  W.  Johnson 
(Charles  W.  Slack,  of  counsel),  for  appel- 
lants. Albert  M.  Johnson  and  Devlin  &  Dev- 
lin, for  respondents. 

IX>RIOAN,  J.  Three  appeals  are  taken  In 
these  cases,  all  presented  upon  one  bill  of 
exceptions,  and  will  be  disposed  of  together. 
The  plaintiffs  in  one  case  are  U.  Mltau,  E. 
A.  Casey,  and  P.  C.  Drescher;  in  the  other 
P.  C.  Drescher  is  the  sole  plaintlfit.  The  de- 
fendants and  appellants  in  both  cases  are 
J.  W.  and  W.  B.  Roddan  and  Louis  A.  and 
E.  C.  Horst. 

The  first  action  was  brought  by  Mltau 
and  Casey,  as  trustees  in  a  deed  of  trust, 
and  P.  C.  Drescher,  against  the  Roddans  and 
Horsts.  The  Horsts  were  made  defendants, 
for  the  reason  that  they  had,  subsequent  to 
the  execution  of  the  deed  of  trust,  l)ought  the 
interests  of  the  Roddans  in  the  property 
affected  thereby.  It  appears  that  for  several 
years  prior  to  1896  the  Roddans  were  hop 
farmers  on  lands  own.ed  by  them  near  Wheat- 
land, •  In  Yuba  county,  and  the  plaintiff 
Drescher  was  a  member  of  the  partnership 
firm  of  Meblns  &  Drescher,  composed  of  him- 
self and  Ludwig  Mebius,  which  firm  was  en- 
gaged in  the  business  of  buying  and  selling 
hops.  In  July,  1896,  the  defendants  Roddan 
executed  to  the  plaintiffs  Mitati  and  Casey, 
as  trustees,  parties  of  the  first  part,  and 
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Drescher,  as  party  of  the  third  part,  a  deed 
of  trust,  by  which  they  conveyed  to  Mitau 
and  Casey,  as  trustees,  their  land  tn  Tuba 
county.  This  deed  was  given  to  secure,  In 
the  first  Instance,  the  payment  of  a  promis- 
sory note  for  $31,400  and  Interest,  executed 
by  the  Roddans  In  favor  of  Drescher,  to- 
gether with  further  advances.  It  was  also 
expressly  given  as  security  for  all  indebted- 
ness of  any  bind  or  description — all  claims, 
demands,  indebtedness,  and  rights  or  causes 
of  action — from  whatever  source  arising, 
which  then  or  thereafter  during  the  contin- 
uance of  the  trust  might  exist  in  favor  of, 
or  become  due  to,  Drescher  or  to  the  firm  of 
Meblus  &  Drescher.  While  the  trust  deed 
ran  in  favor  of  the  firm  of  Meblus  &  Dresch- 
er, that  firm  was  not  named  In  the  Instru- 
ment as  a  party  thereto.  The  deed  of  trust 
contained  also  certain  provisions  mailing  it 
a  chattel  mortgage,  not  to  Mltau  and  Casey, 
but  to  Drescher  individually,  on  all  crpps  to 
be  grown  on  the  lands  described  In  it  during 
the  continuance  of  any  part  of  the  Indebted- 
ness referred  to.  The  complaint  alleged  that 
default  bad  been  made  by  the  Roddans  In 
the  payment  of  the  note  to  Drescher  of  $31,- 
400,  and  that  they  were  also  indebted  to 
Meblus  &  Drescher  for  merchandise  sold  and 
money  advanced,  evidenced  by  two  promis- 
sory notes  executed  by  them,  aggregating, 
with  Interest,  respectively,  $8,2.58.77  and  $13,- 
485.10.  It  was  further  set  forth  in  the  com- 
plaint that  the  Roddans,  Individually  and 
jointly,  had  entered  Into  several  agreements 
for  the  sale  of  their  hop  crops  to  Meblus  & 
Drescher;  these  contracts  covering  the  years 
consecutively  from  1895  to  1899:  that  some 
of  these  contracts  had  been  broken  by  the 
Roddans,  and  that  the  firm  of  Meblus  & 
Drescher  had  suffered  damages  therefrom  In 
large  amounts.  The  complaint  further  al- 
leged that  Drescher  and  Meblus  &  Drescfier, 
the  beneficiaries  under  such  trust  deed,  had, 
prior  to  the  commencement  of  the  action,  ap- 
plied to  the  trustees  to  sell  the  property  men- 
tioned In  the  trust  deed,  in  order  to  accom- 
plish the  objects  therein  prescribed,  and  that 
the  plaintiffs  Mitau  and  Casey,  as  trustees, 
were  in  doubt  as  to  the  amounts  due  to 
Drescher  and  to  Mebius  &  Drescher;  that  it 
was  in  dispute  as  to  how  much  was  due  upon 
such  indebtedness,  as  a  considerable  part  of 
it  was  unliquidated;  that  a  full  accounting 
would  be  necessary  to  determine  the  amount, 
and  that  the-Horsts,  as  successors  of  the 
Roddans,  disputed  the  validity  of  certain  con- 
tracts with  Meblus  &  Drescher,  upon  which 
that  firm  claimed  to  be  entitled  to  damages 
for  their  breach;  that  such  trustees  desired 
the  advice  of  the  court  as  to  the  manner  in 
which  said  trusts  should  be  carried  out  and 
performed ;  that  they  did  not  feel  called  upon 
to  exercise,  without  the  aid  of  the  court,  the 
power  of  sale  conferred  by  the  deed  of  trust, 
nor  did  they  feel  safe  In  proceeding  to  sell 
said  property  imtll  after  the  amount  of  the 
indebtedness  should  have  been  ascertained. 


The  prayer  of  the  complaint  was,  among 
other  things,  that  an  accounting  be  bad  be- 
tween Drescher,  and  between  Mebius  Se 
Drescher  and  the  defendants  J.  W.  Roddan 
and  W.  B.  Roddan  and  each  of  them;  that 
the  amounts  due  on  said  promissory  notes 
be  fixed,  the  amount  of  damages.  If  any,  sus- 
i  talned  by  Meblus  &  Drescher  by  reason  of  the 
'  breach  of  the  several  contracts  mentioned 
j  in  the  complaint  be  ascertained  and  deter- 
I  mined,  and  that  whatever  amounts  might 
I  be  found  due  be  declared  to  be  secured  by 
I  said  deed  of  trust  The  matters  and  allega- 
I  tlons  so  far  referred  to  pertain  to  the  first 
I  action  upon  the  trust  deed". 
I  In  the  second  action — Drescher  v.  Roddan 
et  al. — ^Drescher  alone  was  plaintiff,  and  the 
Roddans  and  Horsts  were  defendants.  That 
suit  was  brought  by  Drescher  under  the  chat- 
tel mortgage  provision  of  the  trust  deed  to 
which  we  have  already  called  attention.  The 
complaint  in  that  action  contained  the  same 
allegations  of  Indebtedness  of  Roddans  to 
plaintiff  and  the  firm  of  Meblus  &  Drescher; 
made  substantially  the  same  claim  for  dam- 
ages on  behalf  of  Meblus  &  Drescher  against 
the  Roddans,  and  prayed  for  an  accounting 
between  the  defendants  Roddan  and  the  firm 
of  Meblus  &  Drescher  similar  to  that  de- 
manded in  the  action  upon  the  trust  deed, 
and  for  a  foreclosure  of  the  chattel  mort- 
gage for  the  amount  found  due  upon  such 
accounting  as  a  lien  upon  the  hop  crops  men- 
tioned therein.  Defendants  filed  a  joint  an- 
swer. No  issue  was  made  as  to  the  amount' 
due  op  the  promissory  note  to  P.  C.  Dreschw, 
nor  did  the  Roddans  deny  the  Indebtedness 
evidenced  by  the  two  promissory  notes  exe- 
cuted in  favor  of  Mebius  &  Drescher.  The 
Horsts,  however,  denied  this  latter  Indebted- 
ness, and  all  the  defendants  denied  any  lia- 
bility for  damages  by  reason  of  alleged 
breaches  of  the  contracts  between  the  de- 
fendants Roddan  and  Meblus  &  Drescher 
set  forth  in  the  complaint  in  both  actions, 
and  averred  that  the  Roddans  had  not  been 
given  proper  credit  by  Meblus  &  Drescher 
for  the  purchase  price  of  hops  delivered  to 
them  under  the  contracts. 

Judgments  were  rendered  in  both  cases 
in  favor  of  plaintiffs  to  the  effect,  among 
other  things,  that  defendants  Roddans  were 
indebted  to  Meblus  &  Drescher  In  the  sum 
of  $00,485.32.  Appeals  are  taken  therefrom  by 
the  defendants;  one  bill  of  exceptions  being 
by  stipulation  presented  and  used  on  both  ap- 
peals. In  addition  to  the  appeals  taken  by 
the  defendants,  an  appeal  Is  also  taken  by 
the  plaintiffs  from  that  portion  of  the  Judg- 
ment in  the  action  relative  to  the  trust  deed 
which  refuses  to  allow  attorney's  fees  to 
the  trustees  In  the  prosecution  of  such  action. 
That  appeal  will  be  considered  later;  present 
attention  being  given  to  the  merits  of  the  ap- 
peals taken  by  the  defendants.  The  points — 
four  in  number — urged  by  the  defendants  for 
a  reversal  are  common  to  l>oth  their  appeals, 
and  will  be  discussed  as  they  are  presented. 


Digitized  by 


Google 


C^.) 


MITAU  T.  RODDAN. 


147 


1.  The  flrst  and  principal  point  relied  on 
by  defendants  for  a  rerersal  is  that  the  court 
erred  In  trying  and  deciding  tlie  cases  with- 
out the  presence  of  the  firm  of  Mebius  & 
Dreecher  as  parties  to  the  action.  This  firm 
was  neither  made  a  party  plaintiff  or  de- 
fendant in  the  suits.  Before  the  trial  of 
these  actions  was  commenced,  counsel  for  de- 
fendants requested  the  court  to  bring  In  of 
its  own  motion,  or  to  require  the  plaintiffs 
to  bring  in,  either  as  parties  plaintifTs  or  de- 
fendants, the  copartnership  of  Mebius  &. 
Drescher,  as  a  necessary  party  to  a  complete 
determination  of  the  rights  of  all  the  parties 
to  the  controversy,  and  for  that  purpose 
to  direct  the  plaintiffs  to  file  an  amended 
or  supplemental  complaint,  as  the .  court 
might  deem  proper.  This  motion  was  de- 
nied by  the  court;  defendants  excepted, 
and  now  urge  the  ruling  of  the  court  as 
error.  We  are  satisfied  that  the  motion  of 
the  defendants  should  have  been  granted. 
The  principal  relief  sought  In  the  actions, 
in  fact,  the  main  reason  which  justified  their 
being  brought  at  all,  was  the  necessity  of 
obtaining  an  accounting.  It  is  the  general 
rule  in  equity,  continued  In  force  by  the  pro- 
visions of  the  Code  of  t!ivll  Procedure,  §  389, 
that  all  who  are  interested  in  the  subject- 
matter  of  a  litigation  should  l>e  made  par- 
ties thereto,  in  order  tbat  complete  justice 
may  be  done,  and  that  there  may  be  a  final 
determination  of  the  rights  of  all  parties  In- 
terested in  the  subject-matter  of  the  con- 
troversy. McPherson  v.  Parker,  30  Cal.  455, 
89  Am.  Dec  129;  Young  v.  Hoglan,  52  Cal. 
466;  Wright  v.  Ward,  65  Cal.  525,  4  Pac. 
534;  Code  Civ.  Proc.  §  389.  In  an  action 
such  as  is  brought  here,  which  directly  in- 
volves a  general  accounting  between  the  bene 
flciaries  under  a  trust  deed,  this  rule  must, 
of  course,  necessarily  apply.  No  complete 
disposition  of  the  matter  properly  In  contro- 
versy— ^a  settlement  of  the  claims  in  dispute 
between  Mebius  &  Drescher  and  the  defend- 
ants— could  be  made  without  the  presence 
of  the  former  as  parties  to  the  action.  We  do 
not  however,  understand  respondents  to  con- 
tend tbat  Mebius  &  Drescher  were  not  neces- 
sary parties.  Tbeir  contention  Is  tbat  as 
Mitaa  and  Casey  were  trustees  of  an  express 
trust  forall  the  beneficiaries,  they  were  author- 
ized and  empowered  by  section  369  of  the 
Code  of  Civil  Procedure  to  maintain  this  ac- 
tion and  represent  Mebius  &  Drescher  as 
beneficiaries  in  any  proceeding  relative  to 
the  trust,  including  the  dispute  between  Me- 
bius &  Drescher  and  the  other  beneficia- 
ries as  to  the  amount  of  Indebtedness  for 
which  the  trust  property  was  liable  as  se- 
curity; that  they  did  so  represent  them,  and 
that  it  was  not  necessary  to  join  that  firm 
directly  as  a  party  to  the  action.  It  is  fur- 
ther contended  that  as  no  demurrer  was  In- 
terposed on  the  ground  of  non-Joinder,  or  de- 
fective parties,  and  as  the  point  was  not 
raised  In  the  answer  of  defendants,  it  must, 


under  section  434  of  the  Code  of  Civil  Pro- 
cedure, be  deemed  to  have  heea  waived. 

As  to  the  first  point.  While  It  Is  true 
that  by  section  369  of  the  Code  of  Civil  Pro- 
cedure the  trustees  of  an  express  trust  may 
sue  without  joining  with  them  the  persons 
for  whose  benefit  it  Is  prosecuted,  this  section 
only  applies  to  suits  by  the  trustees,  affect- 
ing the  trust  property  or  rights  under  It 
against  strangers.  It  has  no  application 
where  a  suit  Is  brougbt  by  the  trustees  which 
involves  their  relations  with  the  beneficiaries, 
or  which  involves  the  relations  of  the  bene- 
ficiaries between  themselves.  The  Code  rule 
Is  simply  the  old  equity  rule,  which  recog- 
nizes the  exception  we  have  mentioned.  The 
rule  and  the  exception  are  stated  in  Story's 
Eq.  Pleading  (10th  Ed.)  p.  204,  In  note  B, 
that,  "when  a  suit  brought  by  a  trustee  to 
recover  the  trust  property  does  not  give  rise 
to  any  conflict  of  interests  between  him  and 
the  cestui  que  trust,  and  does  not  involve 
an  Investigation  as  to  their  relations  with 
each  other,  the  cestui  que  trust  are  not  neces- 
sary parties."  To  the  same  effect  are  Hors- 
ley  V,  Fawcett,  11  Beav.  5C5;  Boydeu  T. 
Partridge,  2  Gray  (Mass.)  190;  Ashton  v. 
Atlantic  Banlc,  3  Allen  (Mass.)  217;  Swift 
V.  Stebbins,  4  Stew.  &  P.  (Ala.)  447;  Carey 
V.  Brown,  92  U.  S.  172.  23  L.  Ed.  469.  The 
court.  In  Carey  v.  Brown,  supra,  after  declar- 
ing the  general  rule  that  all  parties  In  In- 
terest were  required  to  be  joined,  says :  "To 
this  rule  there  are  several  exceptions.  One  of 
them  is  that  where  the  suit  is  brought  by 
the  trustee  •  to  recover  the  trust  property, 
or  to  reduce  it  to  possession,  and  in  no  wise 
affects  his  relations  with  the  cestui  que  trust. 
It  is  unnecessary  to  make  the  latter  parties." 
In  the  Estate  of  Straut,  126  N.  T.  212,  27 
N.  E.  259,  in  the  mutter  there  'under  con- 
sideration, it  was  held  that  the  beneficiaries 
to  the  trust  were  not  necessary  parties,  but 
it  was  further  said  that  "if  the  purpose  of 
the  action  had  been,  among  other  things, 
to  determine  the  rights  as  between  the  bene- 
ficiaries themselves,  or  as  between  the  trus- 
tees and  the  beneficiaries,  then  It  would  have 
b^n  necessary  to  bring  them  in  as  parties." 
This  necessity  of  making  all  persons  parties 
in  actions  under  the  trust,,  where  the  rela- 
tion of  the  trustees  and  beneflciarlea  are  In 
question,  or  rights  of  the  beneflciarlea  as 
between  themselves  are  Involved,  is,  in  effect, 
the  rule  laid  down  In  this  state  in  McPherson 
V.  Parker,  30  Cal.  455.  80  Am.  Dee.  129,  and 
in  O'Connor  v.  Irvine,  74  Cal.  444,  16  Pac. 
236.  In  view  of  these  authorifles,  the  claim 
of  respondents  that  Mebius  &  Drescher 
were  before  the  court  by  MItau  and  CJasey, 
their  trustees,  as  effectually  as  If  they  had 
been  directly  brought  In  as  parties  to  the 
suit,    is    untenable. 

Nor  Is  there  any  force  in  the  further  claim 
that  the  objection  that  Mebius  &  Drescher 
were  not  made  parties  was  waived  because 
not  raised  by  demurrer  or  answer.    It  Is  pro- 
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vlded  by  section  389,  Code  Civ.  Proc.,  that: 
"When  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  then  order 
them  to  be  brought  In."  This  provision  of 
the  statute  Is  mandatory.  When,  upon  the 
application  by  defendants,  It  appeared  to  the 
court,  as  it  necessarily  did  from  the  plead- 
ings, that  it  vras  essential  to  a  full  and  com- 
plete determination  of  the  controversy  before 
it,  that  Mebius  &  Drescber  should  be  made 
parties,  it  was  the  Imperative  Judicial  duty 
of  the  court  to  order  them  brought  in,  not- 
withstanding no  objection  to  their  absence 
had  been  raised  by  demurrer  or  answer.  It 
was  not  a  matter  of  discretion  but  of  duty 
for  the  court,  even  upon  its  own  motion,  to 
require  their  presence.  In  O'Connor  v.  Ir- 
vine, 74  Cal.  442,  10  Pac.  236,  this  same  mat- 
ter was  before  this  court  for  consideration, 
and  it  was  there  said:  "If  the  necessary 
parties  to  a  full  determination  are  not  be- 
fore the  court,  it  is  the  duty  of  the  court  on 
Its  own  motion,  to  order  them  brought  in, 
and  this,  although  the  defendants  in  the  ac- 
tion have  omitted  to  raise  the  objection  of 
defective  parties  by  demurrer  or  answer. 
The  failure  of  the  court  so  to  do  is  fatal 
to  the  judgment"  See,  also.  Winter  v.  Mc- 
Millan. 87  Cal.  265,  25  Pac.  407,  22  Am.  St 
Rep.  243 ;   Pomeroy,  Code  Rem.  $  419. 

Upon  the  oral  argument  in  this  case  the 
attorneys  for  respondents  presented,  and, 
by  permission  of  the  court  filed,  a  stipula- 
tion signed  by  tbem,  and  an  agreement  exe- 
cuted by  Mebius  &  Drescher,  consenting 
to  be  bound  by  the  judgment  as  entered,  and 
waiving  any  claim  for  further  amounts  than 
were  allowed  them  in  such  Judgments,  and 
agreeing  to  receive  the  amounts  awarded 
such  firm  by  the  Judgments,  in  full  satisfac- 
tion of  any  Indebtedness,  obligation,  or  cause 
of  action  secured  by  said  deed  of  trust,  and 
asked  that  in  case  the  judgments  were  re- 
versed, that  such  reversals  be  made,  not  ab- 
solute, but  conditional  only ;  that  snch  judg- 
ments be  reversed  unless,  within  a  specified 
time,  respondents  furnish  to  appellants  and 
deliver  to  tbem,  upon  payment  of  the  amouflts 
found  due  Mebius  &  Drescher  by  the  judg- 
ments the  written  waiver  of  said  partner- 
ship firm  of  any  further  claim  against  appel- 
lants upon  the  indebtedness  secured  by  said 
deed  of  trust  We  mention  this  offer  here 
in  connection  with  our  discussion  of  the 
point  that  Mebius  &  Drescber  should  have 
been  made  parties  to  the  action,  as  the  prof- 
fered stipulation  and  consent  bear  directly 
upon  that  matter.  We  will  give  it  no  further 
attention  at  this  time,  but  will  revert  to  It 
later,  after  disposing  of  the  other  points 
raised  on  this  appeal. 

2.  As  a  second  count  for  a  reversal.  It  is 
urged  by  defendants  that  the  court  erred 
In  finding  that  the  defendant  J.  W.  Roddan 
was  indebted  to  Mebius  &  Drescher  In  the 
sum  of  $8,2o8.77  and  interest,  aggregating 


$9,467.82,  and  that  W.  B.  Roddan  was  In- 
debted to  said  firm  In  the  sum  of  $12,321.80 
and  Interest  aggregating  $14,128.52.  The 
indebtedness  so  found  by  the  court  was  that 
represented  by  the  two  promissory  notes 
executed  by  the  Roddans  to  the  firm  of  Mebi- 
us .  &  Drescher,  and  which  we  have  hereto- 
fore mentioned.  The  complaint  not  only 
set  up  the  notes,  but  set  forth  the  various 
Items  of  cash  and  merchandise — dates  and 
amounts — furnished  by  Mebius  &  Drescher 
to  the  respective  Roddans,  which  in  the  ag- 
gregate constituted  the  principal  sums  8i)eci- 
fled  in  said  notes.  In  their  answer  (Jointly 
made),  the  Roddans,  for  failure  to  deny  the 
alleged  Indebtedness,  admitted  It ;  the  Horsts 
denied  it  upon  information  and  belief.  The 
right  of  the  Horsts  to  question  the  indebted- 
ness arose  under  an  agreement  between  them 
and  the  Roddans  accompanying  their  purchase 
of  the  property  after  the  execution  of  the 
trust  deed,  and  subject  to  It  In  that  agree- 
ment the  Horsts  bound  themselves  to  in- 
demnify and  save  harmless  the  Roddans 
from  all  liability  for  any  indebtedness  se- 
cured by  the  trust  de6d,  but  at  the  same  time 
it  was  expressly  stipulated  that  the  genuine- 
ness and  justness  of  any  snch  indebtedness 
was  in  no  way  admitted.  Upon  the  open- 
ing of  the  trial,  on  submission  of  that  propo- 
sition to  the  court.  It  was  ruled  that  this 
indebtedness  was  admitted  by  the  pleadings, 
notwithstanding  the  denial  on  information 
and  belief  of  the  Horsts.  Assuming  this, 
ruling  to  have  been  error,  it  is  not  Involved 
in  the  point  made  by  appellants,  which  we 
are  now  considering;  that  goes  only  to  the 
suffldency  of  the  evidence  to  sustain  the 
finding  attacked;  It  being  in  fact  insisted 
by  the  appellants  that  there  was  no  evidence 
at  all  to  support  this  finding.  It  appears, 
however,  that  although  the  court  had  pre- 
viously ruled  that  the  indebtedness  claimed 
was  admitted  by  the  pleadings,  respondents 
nevertheless  proceeded  to  and  did  Intro- 
duce ample  evidence  to  prove  it  By  mak- 
ing such  proof  opportunity  was  thus  offered 
appellant,  notwithstanding  the  previous  rul- 
ing of  the  court  to  also  Introduce  evidence 
upon  the  same  subject  of  indebtedness  to 
meet  that  offered  by  the  respondents.  No 
evidence  was  offered  upon  their  part,  nor 
did  they  attempt  to  offer  any.  On  the  con- 
trary, while  respondents  were  making  proof 
and  inquiring  as  to  several  of  the  Items  of 
the  indebtedness  disputed,  objection  was 
made  by  appellant  to  the  introduction  of  such 
evidence,  on  the  ground  that  the  indebted- 
ness was  not  denied  by  the  pleadings.  This 
was,  in  effect,  an  admission  of  the  indebted- 
ness claimed,  even  if  the  proof  actually  of- 
fered was  not  ample  to  support  the  finding, 
and  precludes  the  appellants  from  now  rais- 
ing any  question  on  that  subject. 

3.  The  defendants  next  contend  that  the 
Judgment  rendered  was  erroneous  In  that  it 
included  In  the  axua  of  $2,400  damages  al- 
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lowed  for  a  breach  of  one  of  the  contracts  for 
the  sale  of  hops  made  by  the  Boddans  with 
Mebius  &  Drescher,  dated  May  7,  1895,  an 
amount  of  $1,129.20,  contrary  to  the  express 
allegations  and  admissions  of  the  pleadings. 
This  latter  amount  represents  the  value  of 
18,820  pounds  of  hops  at  6  cents  per  pound. 
PlaintlCTs  allege  in  their  complaint  that  this 
quantity  of  bops  was  received  by  Mebius  & 
Drescber  under  a  contract  with  the  Roddans 
of  May,  1895,  and  their  value  at  8  cents  per 
pound,  as  specified  in  that  contract — $1,505.(50 
— was  credited  on  the  general  Indebtedness 
of  the  Roddans  to  Mebius  &  Dre-scber;  that 
this  was  the  only  delivery  under  that  con- 
tract, which  called  for  a  delivery  of  40.000 
pounds,  and  they  asked  damages  for  the 
breach  of  the  contract  Defendants  denied 
that  ouly  this  quantity  of  bops  of  that  value 
was  re<-eived  by  Mebius  &  Drescber  on  that 
contract,  and.  In  effect,  averred  that  large 
quantities  of  bops  bad  been  received  on  the 
gevernl  contracts  set  forth  in  the  complaint  of 
the  value  of  $2,093.80.  One  of  the  contracts, 
mentioned  In  the  complaint,  but  upon  which 
plnintiffs  claimed  no  damages,  was  a  contract 
of  1892.  In  this  contract  the  value  of  hops 
to  be  delivered  under  it  was  fixed  at  13  cents 
per  pound.  The  court  found  In  favor  of  de- 
fendants on  the  Issue  raised ;  that  this  18,820 
pounds  of  hops,  together  with  some  8  bales, 
were  delivered  to  Mebius  &  Drescber  under 
the  contract  of  1892,  and  that  defendants 
were  entitled  to  the  credit  they  asked  of 
$2,093.86  therefor.  As  to  the  contract  oC 
1895,  the  court  found  a  total  breach  and 
awarded  plaintiffs  damage«'at  the  rate  of  6 
cents  per  pound  on  40,000  pounds  of  bops, 
being  the  difference  between  the  contract 
price  of  8  cents  and  the  market  price  of  14 
cents,  amounting  to  $2,400. 

Appellants'  claim  is  that  as  the  plaintiffs 
admitted  In  their  complaint  the  receipt  of 
18.820  pounds  of  bops  under  the  contract  of 
1895,  the  court  erred  in  including  that  amount 
in  tbe  award  of  damages  for  the  breach  of 
that  contract.  This  contention  of  appellants 
wonld  be  entitled  to  more  particular  consid- 
eration If  they  bad  let  the  allegation  as  to 
the  delivery  of  this  quantity  of  hops  under 
the  contract  of  1895  stand  unchallenged.  It 
Is  insisted  now  that  they  did  so.  As  we 
construe  tbe  pleadings  In  this  respect,  how- 
ever, we  think  that  tbe  Issue  made  on  this 
point  amounted  to  more  than  a  question 
whether  plaintiffs  had  received  more  than 
18,820  pounds  of  hops  on  the  contract  of  1895 
at  the  value  stated;  that  tbe  Issue  actually 
raised  and  the  one  to  which  the  evidence 
under  it  was  addressed  was  upon  which 
contract  should  this  18.820  pounds  of  bops  be 
applied  and  what  was  their  value;  plain- 
tiffs alleging  that  they  should  be  applied  on 
the  contract  of  1895  at  the  valuation  per 
pound  fixed  thereby;  the  defendants  aver- 
ring that  they  were  to  be  applied  on  a  con- 
tract of  1892  and  at  a  larger  valuation. 
la  thla  view  of  the  issue  the  court  found 


that  this  18,820  pounds  of  hops  were  not  to 
be  applied  upon  the  contract  of  1895,  but 
upon  that  of  1892,  as  it  was  claimed  that 
they  should  be  in  the  averment  in  defend- 
ants' answer.  The  disputed  application  of 
this  quantity  of  hops  having  been  settled 
in  favor  of  defendants  and  credit  given  them 
therefor  under  the  contract  of  1892  left  tbe 
contract  of  1895  for  the  breach  of  which 
plnintiffs  claimed  damages  entirely  unful- 
filled, and  the  court  properly  awarded  dam- 
ages on  that  basis.  This  was  entirely  equit- 
able, and  we  are  satisfied  there  was  no  ad- 
mission in  the  pleadings  which  did  not  Justi- 
fy the  Judgment. 

4.  The  last  point  made  by  appellants  Is 
that  the  court  erred  in  admitting,  upon  an 
alleged  breach  of  one  of  the  contracts  In 
question,  evidence  of  a  custom  prevailing 
generally  In  the  hop  growing  region  of  Wheat- 
land, where  tbe  crops  in  dispute  were  raised, 
under  which  a  buyer  had  the  right  to  examine 
and  Inspect  tbe  bops  upon  the  premises  where 
grown  before  taking  delivery  thereof.  Under 
the  finding  In  the  case,  however,  we  think 
this  error,  if  error  at  all,  was  Immaterial. 
By  a  written  contract  of  May,  1895,  W.  B. 
Roddan  agreed  with  Mebius  &  Drescber  for 
the  years  1895  to  1899  Inclusive,  to  sell 
them  annually  40,000  pounds  of  a  choice 
quality  of  hops  to  be  grown  on  bis  hop  yard 
at  Wheatland,  and  to  deliver  in  fulfilling  this 
contract  "either  first,  middle,  or  last  pickings 
of  bis  respective  crops,  or  part  of  eacti,  as 
may  be  desired  or  called  for  by  tbe  party 
of  the  second  part"  The  deliveries  were  to 
be  made  by  Roddan  as  the  hops  might  be 
ready  during  tbe  months  of  August  Septem- 
ber, and  October  of  each  year ;  10  days'  no- 
tice to  be  given  to  Mebius  &  Drescber  before 
he  would  tender  delivery;  such  delivery  to 
be  made  at  tbe  depot  In  Wheatland.  The 
contract  further  provided  that  in  the  event 
of  Roddan  neglecting  or  willfully  injuring 
the  crop  of  hops  by  Improper  care  in  picking, 
drying,  or  baling,  or  If  the  quality  Intended 
for  delivery  should  be  inferior  to  what  the 
contract  called  for,  Mebius  &  Drescber  would 
nevertheless  have  the  privilege  of  taking 
them  at  a  reduction  in  the  price  equal  to 
the  difference  in  value  between  such  hops 
and  those  called  for  in  the  contract 

It  Is  insisted  by  respondents  that  a  rea- 
sonable construction  of  these  provisions  of 
the  contract  itself  Indicates  that  a  right  of 
Inspection  was  given  to  Mebius  &  Drescber; 
that  the  option  accorded  them  of  making  a 
choice  of  either  first,  middle,  or  last  pickings 
of  the  hops  as  stated,  or  the  right  to  exer- 
cise their  option  of  taking  the  hops,  even 
If  not  of  the  quality  described  in  the  con- 
tract or  not  properly  picked,  cured  or  baled, 
could  not  be  exercised  without  an  inspection ; 
and  that  as  tbe  right  was  thus  given  by  the 
contract  admission  of  evidence  of  a  custom- 
ary right  of  inspection  also  was  harmless. 
There  is  much  of  force  in  tbe  position  taken 
by  respondents  oa  to  tha  meaning  of  theoa 
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terms  of  the  contract;  wbetber,  reasonably 
construed,  tbey  did  not  extend  tbe  rlgbt  of 
Inspection.  While  tbe  contract  does  not  di- 
rectly confer  any  rlgbt  of  inspection,  we  tbink 
tliat  the  terms  which  we  hare  particularly 
referred  to,  at  least,  fairly  raise  a  question 
whether  Meblus  &  Drescher  were  not  given, 
under  a  reasonable  construction  of  them, 
such  a  right  We  do  not  find  It  necessary, 
however,  to  enter  Into  any  consideration  of 
tbe  construction  to  be  placed  by  us  on  the 
contract  In  this  particular,  because  It  ap- 
pears from  tbe  findings  of  the  court,  which 
were  unchallenged,  that  the  parties  them- 
selves placed  a  practical  construction  on  It, 
which  Is  controlling.  The  trial  court  found, 
with  reference  to  the  contract  In  question, 
that  in  the  jears  1895  and  1896  Boddan 
notified  Meblus  &  Drescher  when  the  crops 
for  those  years  were  ready  for  delivery; 
that  thereupon  Meblus  &  Drescher,  within 
a  time  satisfactory  to  Roddan,  went  on  the 
premises  and  examined  and  Inspected  his 
entire  crop,  and  made  selections  therefrom 
to  fill  their  contract;  that  the  hops  so 
inspected  and  selected  were  marked  and 
stamped  by  Meblus  &  Drescher  so  as  to 
Identify  and  select  tbem  from  tbe  remainder 
of  tbe  crop,  and  thereafter  Roddan  hauled 
to  the  railroad  depot  at  Wheatland  the  hops 
thus  selected  and  accepted.  The  same  course 
was  pursued  by  the  parties  In  August,  1897, 
as  to  a  portion  of  the  crop  ready  for  delivery 
at  that  time,  in  partial  fulfillment  of  tbe 
entire  quantity  to  be  delivered  that  year. 
As  to  tbe  portion  of  the  crop  to  be  delivered 
In  September,  1897,  Roddan  wrote  Meblus 
&  Drescber.  early  in  that  month,  that  It  was 
baled,  to  come  and  Inspect  It  and  make  their 
selection,  but  when,  towards  the  end  of  Sep- 
tember, they  went  to  do  so,  Roddan  had  al- 
ready sold  the  crop  to  the  Horsts,  and  all 
of  them  refused  to  allow  Meblus  &  Drescher 
to  make  any  Inspection  or  to  take  any  de- 
livery whatever  under  the  contract. 

It  will  be  thus  observed  that  from  the 
very  beginning,  and  during  the  years  while 
the  terms  of  the  contract  were  being  har- 
moniously carried  out  by  the  parties,  and  up 
to  the  very  month  of  the  repudiation  of  the 
contract  by  Roddan  and  tbe  Horsts,  the 
construction  placed  upon  it  by  both  parties 
to  it  was  that  Meblus  &  Drescher  bad  the 
right  of  inspection.  This  was  a  practical 
construction  placed  upon  the  contract  by  the 
parties  themselves,  which  renders  it  Immate- 
rial to  consider  what  might  be  the  literal  con- 
struction of  its  terms.  Parties  to  a  contract 
have  a  right  to  place  such  an  interpretation 
upon  its  terms  as  they  see  fit,  even  when 
such  an  interpretation  is  apparently  contrary 
to  tbe  ordinary  meaning  of  Its  provisions. 
And  in  all  cases  where  the  terms  of  their 
contract,  or  the  language  they  employ,  raises 
a  question  of  doubtful  construction,  and  it 
appears  that  the  parties  themselves  have 
practically  Interpreted  their  contract,  the 
courts  will  follow  that  practical  construction. 


It  is  to  be  assumed  that  parties  to  a  con- 
tract best  know  what  was  meant  by  its  terms, 
and  are  the  least  liable  to  be  mistaken  as 
to  its  intention;  that  each  party  is  alert 
to  bis  own  interests,  and  to  insistence  on 
bis  rights,  and  that  whatever  Is  done  by  the 
parties  contemporaneously  with  the  execution 
of  the  contract  Is  done  under  its  terms  as 
they  understood  and  intended  it  should  be. 
Parties  are  far  less  liable  to  have  been  mis-' 
taken  as  to  tbe  Intention  of  their  contract 
during  the  period  while  harmonious  and 
practical  construction  reflects  that  intention, 
than  tbey  are  when  subsequent  differences 
have  impelled  them  to  resort  to  law,  and 
one  of  them  then  seeks  a  construction  at 
variance  with  the  practical  construction  they 
have  placed  upon  It.  The  law,  however, 
recognizes  the  practical  construction  of  a 
contract  as  the  best  evidence  of  what  was 
intended  by  its  provisions.  In  its  execution, 
every  executory  contract  requires  more  or 
less  of  a  practical  construction  to  be  given 
It  by  the  parties,  and  when  this  has  been 
given,  the  law,  in  any  subsequent  litigation 
which  Involves  the  construction  of  the  con- 
tract, adopts  the  practical  construction  of  the 
parties  as  the  true  construction,  and  as  the 
safest  rule  to  be  applied  in  the  solution  of 
the  difficulty.  Mayberry  v.  Alhambra,  etc., 
Co.,  125  Cal.  446,  54  Pac.  530,  58  Pac.  68: 
Keith  v.  Electrical  Engineering  Co.,  130  Cal. 
181,  68  Pac.  598.  In  the  case  at  bar  the 
parties  placed  a  practical  construction  upon 
the  contract  from  the  very  beginning  in  favor 
of  the  right  of  Inspection  by  Meblus  & 
Drescher.  They  so  construed  it  for  a  num- 
ber of  years,  until  Roddan  disposed  of  the 
crop  which  he  had  written  to  Meblus  & 
Drescher  to  come  and  Inspect,  and  the  ques- 
tion of  construction  was  practically  raised 
by  strangers  to  the  contract — the  Horsts. 
Within  the  rule  as  above  announced,  the 
parties  were  bound  by  such  practical  con- 
struction, and,  as  that  construction  gave 
Meblus  &  Drescher  the  right  of  inspec- 
tion, it  was  inconsequential  error.  If  It 
was  error  at  all,  to  admit  evidence  of 
a  right  also  by  prevailing  custom  to 
do  so.  This  disposes  of  all  tbe  points 
made  by  defendants  upon  their  appeals. 
Now,  as  to  the  appeal  by  plaintiff  which  is 
taken  from  that  portion  of  the  judgment  re- 
fusing to  make  any  allowance  to  the  trustees 
for  attorneys'  fees.  The  court  seems  to  have 
denied  the  allowance  because  the  trust  deed 
did  not  expressly  provide  for  attorneys'  fees, 
and  also  because  the  litigation  was  really  be- 
tween Meblus  &  Dre-scher  on  one  side,  and  the 
defendants  on  the  other.  The  court,  however, 
found  that  the  action  commenced  by  tbe  trus- 
tees was  necessary.  We  will  not  analyze  the 
terms  of  the  contract  to  ascertain  whether  it 
expressly  provided  for  attorneys'  fees  in  tills 
action  or  not.  The  trustees  were  not  conclud- 
ed from  allowance  if  It  did  not  It  Is  pro- 
vided by  section  2273  of  the  Civil  Code  that: 
"A  trustee  is  entitled  to  the  repayment  out 


Digitized  by 


Google 


Cal.) 


MITAU  T.  RODDAN. 


151 


of  the  trast  property  of  all  expenses  actually 
and  properly  Incurred  by  blm  In  tbe  perform- 
ance of  his  trust"  And  the  general  rule 
is  stated  as  follows:  "Whenever  necessary 
expenses  are  incurred  in  the  administration 
of  tbe  trust,  the  trustee  is  entitled,  without 
any  express  provision  to  that  effect,  to  make 
the  payments  required  to  meet  the  necessary 
exi)enses  out  of  the  funds  In  his  hands  belong- 
ing to  the  trust  It  lb  the  duty  of  a  trustee 
to  kssert  and  protect,  diligently  and  faithful- 
ly, tbe  Interests  of  tbe  beneficiaries,  and  if, 
in  fulfilling  that  duty,  be  becomes  involved 
in  necessary  litigation,  he  will  be  allowed  in 
bis  accounts  a  reasonable  amount  expended 
for  I^al  advice,  counsel  fees,  and  other  ex- 
penses." 28  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  1086,  1090,  1091. 

Our  attention  is  not  called  to.  any  authority 
in  this  state  or  elsewhere  holding  to  tbe  con- 
trary. As  tbe  court  found  that  it  was  neces- 
sary for  tbfe  trustees  to  bring  the  action,  they 
were  entitled,  under  the  Code  and  tbe  general 
rule,  to  expenses,  including  attorneys'  fees, 
Incurred  In  discharging  their  duty  In  that  re- 
gard under  tbe  trust.  Notwithstanding  the 
court  finds  the  action  was  properly  brought 
by  the  trustees,  Its  refusal  to  allow  attorneys' 
fees  seems  to  be  based  also  on  the  fact  that 
tbe  real  litigation  was  between  Meblus  & 
Drescber  on  the  one  band,  and  Roddan  and 
Horsts  on  tbe  other.  But  this  afforded-  no 
reason  for  refusing  any  allowance  to  tbe  trus- 
tees. They  were  compelled  to  bring  tbe  ac- 
tion that  these  disputes  might  be  settled,  and 
tbe  trustees  directed  by  the  court  bow  to  exe- 
cute the  trust  as  to  the  conflicting  and  com- 
plicated matters  involved  under  It.  The  fact 
that  after  suit  brought,  the  main  litigation 
developed  Into  a  controversy  over  the  de- 
mands between  Meblus  &  Drescber  and  de- 
fendants only  affected  the  amount  of  tbe  al- 
lowance which  should  be  made  to  the  trus- 
tees. While  not  entitled  to  an  allowance  cov- 
ering all  tbe  litigation,  they  were  at  least  en- 
titled to  an  allowance  for  that  portion  of  it 
which  the  court  found  It  was  necessary  for 
them  to  Inaugurate.  There  should  be  no  dif- 
ficulty in  segregating  that  from  tbe  main 
litigation.  All  that  is  necessary  is  to  restrict 
tbe  allowance  on  behalf  of  the  trustees  to  an 
amount  which  will  compensate  them  for  at- 
torneys' expenses  incurred  In  tbe  litigation  as 
far  as  It  was  necessary  to  be  inaugurated  by 
them  In  due  execution  of  their  trust.  This 
disposes  of  all  the  points  made  on  appeal  by 
either  side. 

Returning  now,  as  we  said  we  would,  to 
the  stipulation  and  consent  filed  by  Meblus  & 
Drescber  and  their  atttmeys:  '  We  do  not 
think  that  we  should  make  tbe  order  in  the 
manner  or  form  suggested  therein.    We  are 


satisfied,  however,  that  an  absolute  reversal 
of  the  Judgment  should  not  be  made.  Tbe 
litigation,  as  tbe  transcript  discloses  (785 
pages),  was  quite  complicated.  Tbe  cases 
wei-e  fully  tried  on  all  the  material  Issues, 
and  on  the  theory  that  Meblus  &  Drescber 
were  In  court  The  defendants  have,  In  tbelr 
appeals,  urged  all  the  prejudicial  errors  which 
they  claim  entitled  them  to  reversal.  We 
have  decided  that  there  is  no  merit  in  any  of 
them,  save  that  Meblus  &  Drescber  should 
have  been  made  parties.  The  only  effect  oT 
tbe  failure  to  make  them  parties  Is  that  they 
are  not  bound  by  tbe  Judgments  appealed 
from.  We  perceive  no  valid  reason,  however, 
why,  when  the  cases  are  sent  back  to  have 
them  brought  In,  and  they  appear,  that  there 
should  be  a  retrial  of  any  of  the  Issues  raised 
in  the  cases,  if  they  should  elect,  under  proper 
pleading  or  stipulation,  to  be  bound  by  the 
findings  and  conclusions  of  law  theretofore 
made.  We  think,  In  the  Interest  of  Justice  to 
all  parties,  this  should  be  permitted. 

It  Is  ordered,  therefore^  that  the  Judgments 
appealed  from  be  reversed;  that  the  lower 
court  order  Meblus  &  Drescber  to  be  brought 
in  as  parties  to  both  actions;  that  upon  their 
appearance,  If,  by  proper  pleading  or  stipu- 
lation filed,  they  shall  elect  to  be  bound  by 
tbe  findings  and  conclusions  as  already  made 
(except  as  to  the  matter  of  attorneys'  fees  to 
the  ttustees),  that  no  further  retrial  or  con- 
sideration of  any  other  issue  in  tbe  case,  save 
that,  need  be  had.  As  to  that  issue,  tbe  find- 
ing of  tbe  court  that  tbe  trustees  were  not  en- 
titled to  an  allowance  for  attorneys'  fees  is 
not  sustained  by,  and  Is  contrary  to,  tbe  evi- 
dence, and  necessitates  a  different  finding  by 
the  court  upon  the  evidence  as  it  stands  in 
the  record,  which  the  court  Is  directed  to 
make.  Upon  making  such  finding,  and  Mebl- 
us &  Drescber  having  signified  their  election 
to  be  bound  by  that  and  the  other  findings 
and  conclusions  theretofore  made,  the  court 
shall  thereupon  direct  judgment  to  be  en- 
tered on  the  findings  and  conclusions,  without 
further  trial  of  any  issue  in  either  case. 
Should  Meblus  &  Drescber,  however,  upon 
tbelr  appearance  file  such  pleadings  as  raise 
Issues  between  the  parties  as  to  any  matter 
not  previously  tried,  or  new  issues,  then  the 
court  shall  proceed  to  a  new  trial  only  of  the 
Issues  Involved  under  such  pleadings. 

The  Judgments  appealed  from  are  reversed 
and  the  cases  remanded  with  directions  to 
the  lower  court  to  proceed  with  the  disposi- 
tion of  them  under  the  directions  contained 
In  this  opinion.  Costs  of  appeal  are  allowed 
to  the  respective  appellants. 

We  concur:  HBNSHAW,  J.;  McFAB- 
LAND,  J. 
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In  re  TINN.    (S.  P.  4.628.) 

(Supreme  Court  of  California.    March  14, 
1906.) 

1.  Certioram — When  to  Issue. 

Under  Code  Civ.  Proc.  8  1068,  providing 
that  certiorari  ma^  issue  where  the  inferior 
court  has  exceeded  its  jurisdiction,  an  order  of 
the  superior  court  canceling  an  order  admitting 
to  citzenship  cannot  be  reviewed  by  certiorari, 
though  rendered  upon  insufficient  evidence  or 
in  some  irregular  method  not  going  to  the  juris- 
diction. 

2.  AuENS  —  Natubauzation  —  Nature  of 
Obuer. 

An  order  admitting  an  alien  to  citizenship 
is  a  judgment  possessing  all  the  characteristics 
of  an  ordinary  judgment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Aliens,  §  145.] 

3.  JUDCMENT — PbOCEEMNOS     TO     ANNUL — MO- 
TION. 

A  proceeding  to  annul  an  order  admitting 
to  citizenship,  instituted  three  years  after  the 
original  order  cannot  he  sustained  as  a  motion 
to  set  a  judgment  aside.  Code.  Civ.  Proc.  8 
473,  authorizing  such  a  mot'on  only  within  6 
months  after  rendition  of  judgment. 

4.  JtrooMENT  —  Equitable  Relief — Pleading 
— Necessitt. 

Under  Code  Civ.  Proc.  S  405,  providing 
that  civil  actions  shall  be  commenced  by  filing 
a  complaint,  a  proceeding  to  annul  an  order 
admittmg  to  citizensh'p  in  which  no  complaint 
is  filed  cannot  be  considered  as  an  equity  action 
to  set  aside  the  order. 
6.  Pleading — What  Constitutes  Complaint. 

The  written  consent  of  one  admitted  to 
citizenship  that  the  order  admitting  him  be 
set  aside  for  fraud,  filed  in  support  of  an  oral 
motion  to  that  effect,  cannot  be  considered  as 
a  complaint  satisfying  the  requirement  of  Code 
Civ.  Proc  J  405,  that  all  civil  actions  be  com- 
menced by  filing  a  complaint. 
6.  Judgment— Pboceedings  To  Set  Aside- 
Motion — Consent  of  Party — Jurisdiction. 

Where  a  motion  to  annul  an  order  ad- 
mitting an  alien  to  citizenship  was  made  more 
than  three  years  after  the  original  order,  the 
appearance  of  the  naturalized  citizen  and  his 
consent  to  the  granting  of  the  motion  would 
not  give  the  court  jurisdiction;  Code  Civ.  Proc. 
§  473,  authorizing  a  motion  to  set  aside  a 
judgment  only  within  six  months  after  its  rendi- 
tion. 

In  Bank.  Certiorari  by  Walter  Tlnn  to 
annul  an  order  canceling  a  previous  order 
admitting  blm  to  citizenship.  Order  annull- 
ed. 

Lewis  &  Royce,  for  petitioner.  Robert  T. 
Devlin,  U.  S.  Dlst  Atty.  N.  D.  Cal.,  and  Frank 
A.  Duryea,  Sp.  Asst.  U.  S.  Atty.,  for  respond- 
ent 

SHAW,  J.  This  Is  a  proceeding  by  Walter 
Tlnn  to  obtain  a  writ  of  certiorari  to  annul 
an  order  of  the  superior  court  of  the  city 
and  county  of  San  Francisco,  canceling  a  pre- 
vious order  of  that  court  admitting  him  as 
a  citizen  of  the  United  States.  The  order  of 
admission  was  made  November  19,  1902. 
The  order  of  cancellation  was  made  upon  mo- 
tion of  the  United  States  district  attorney, 
purporting  to  be  made  as  in  the  course  of  the 
original  proceeding,  on  November  23,  1905. 
The  only  question  wblcb  we  can  consider  In 


a  proceeding  in  certiorari  Is  that  of  jurisdic- 
tion. The  writ  can  only  Issue  when  the 
court  under  review  bas  in  some  manner  ex- 
ceeded Its  Jurisdiction.  Code  Civ.  Proc  { 
IOCS.  If  the  superior  court  bad  jurisdiction 
to  make  the  order  canceling  the  previous 
order  admitting  the  petitioner  to  citizen- 
ship, tben  its  judgment  In  the  matter  cannot 
be  reviewed  in  certiorari,  although  it  may 
have  been  rendered  upon  Insufficient  evidence 
or  in  some  irregular  method  of  procedure  not 
going  to  the  jurisdiction. 

The  contention  of  tbe  petitioner  is  that 
an  order  admitting  an  alien  to  citizenship, 
made  by  a  court  of  competent  Jurisdiction, 
Is  a  Judgment,  possessing  all  tbe  character- 
istics of  an  ordinary  Judgment  of  a  court 
having  Jurisdiction  of  tbe  subject  matter 
aud  tbe  person ;  that  after  the  lapse  of  six 
months  from  tbe  time  such  order  is  made. 
It  is  too  late  to  institute  proceedings  by  mo- 
tion to  vacate  tbe  same;  that  when  sucli 
proceedings  are  Instituted  after  such  lapse 
of  time,  the  court  is  without  Jurisdiction  to 
act  therein;  and  that  the  only  proceeding 
which  can  be  thereafter  taken  to  vacate  sucb 
order  is  an  action  In  equity  to  set  it.  aside, 
on  tbe  ground  that  it  is  procured  by  fraud 
or  mistake  We  think  this  contention  is  cor- 
rect It  is  settled  by  tbe  authorities  that  an 
order  admitting  an  alien  to  citizenship  is  a 
judgment  of  the  same  dignity  as  any  other 
Judgment  of  a  court  having  Jurisdiction. 
United  States  v.  Norsch  (C.  C.)  42  Fed.  417; 
Commonwealth  v.  Paper,  1  Brewst  (Pa.) 
203;  In  re  McCoppIn,  5  Sawy.  632,  Fed. 
Cas.  No.  8.713;  Spratt  v.  Spratt  4  Pet  (V. 
S.)  408,  7  L.  Ed.  897;  Stark  v.  Chesapeake 
Ins.  Co.,  7Cranch,  420,  3  L.  Ed.  391;  Peo- 
ple V.  McGowan,  77  III.  644,  20  Am.  Rep. 
254.  This  being  so,  sucb  judgment  must 
possess  tbe  same  qualities  as  any  other 
judgment  of  a  court  having  jurisdiction,  and, 
consequently.  It  cannot  be  set  aside,  except 
In  some  recognized  lawful  mode.  But  three 
modes  are  recognized  by  law.  These  are, 
first,  a  motion  made  under  section  473  of  tbe 
Code  of  Civil  Procedure,  within  six  months 
after  the  Judgment  Is  taken ;  second,  by  an 
action  in  equity ;  third,  by  an  appeal  to  some 
court  having  appellate  Jurisdiction  over  the 
subject.  The  latter  Is,  of  course,  not  Invojved 
here.  The  vacating  order  in  question  was 
made  in  a  proceeding  begun  three  years 
after  tbe  making  of  tbe  original  order,  and, 
therefore,  it  cannot  be  sustained  as  a  pro- 
ceeding by  motion  under  tbe  code.  After 
the  lapse  of  six  months  from  tbe  time  the 
petitioner  was  admitted  to  citizenship,  there 
was  no  authority  for  the  Institution  of  a  pro- 
ceeding by  motion  \o  vacate  the  Judgment 
admitting  bim. 

It  cannot  be  successfully  contended  that 
the  proceeding  was,  either  In  form  or  sub- 
stance, a  suit  In  equity.  No  complaint,  or 
other  pleading,  Invoking  the  jurisdiction  of 
the  court  to  act  against  the  defendant  in  the 
matter,  was  ever  filed.    A  civil  action  can 
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only  be  Instituted  by  tbe  filing  of  a  complaint. 
Code  Civ.  Proc.  §  405.  Without  such  founda- 
tion for  its  action  tbe  Judgment  of  a  court  of 
record  Is  void,  even  though  It  be  a  court 
which  has  Jurisdiction  over  the  subject-mat- 
ter referred  to  in  the  Judgment  If  the 
record  of  the  Judgment  alone  were  produced, 
the  presumptions  in  favor  of  the  validity  of 
such  records  would  perhaps  require  another 
court,  in  a  collateral  proceeding,  to  assume 
that  It  was  based  on  a  proper  complaint. 
But  here  the  entire  record  is  before  us,  and 
it  is  shown  that  the  action  of  the  superior 
court  was  Invoked  by  motion  only,  without 
any  complaint  or  other  written  pleading. 
The  rule  is  that  a  Judgment  so  obtained  is 
of  no  validity  or  force.  Mr.  Freeman  says 
that  in  order  to  give  a  court  Jurisdiction  to 
act  "there  must  be  a  cause  to  be  beard,  and 
when  the  tribunal  is  a  court  of  record,  such 
cause  must  be  submitted  to  it  by  a  com- 
plaint in  writing."  1  Freeman,  Judgts.  f  118. 
Mr.  Works,  in  his  treatise  on  Jurisdiction, 
states  the  rule  thus:  "Jurisdiction  of  the 
subject-matter  is  obtained  by  the  filing  of 
such  pleading  or  petition  as  will  bring  the 
action  within  the  authority  of  the  court" 
Works  on  Jur.  p.  30,  {  11.  This  rule  Is  sup- 
ported, and  Judgments  so  obtained  declared 
to  be  void,  by  the  following  authorities: 
Spoors  V.  Coen,  44  Ohio  St  497,  9  N.  B.  132; 
Jordan  v.  Brown,  71  Iowa,  421,  32  N.  W.  450 ; 
Garretson  v.  Hays,  70  Iowa,  19,  29  N.  W. 
7S6;  Dunlap  v.  Southerlln,  63  Tex.  38; 
Sheldon's  Lessee  v.  Newton,  3  Ohio  St.  499 ; 
Munday  v.  Vail,  34  N.  J.  Law,  422 :  Beckett 
V.  Cuenin,  15  Colo.  281,  25  Pac.  167,  22  Am. 
St.  Rep.  390;  Toung  v.  Rosenbaum,  39  Cal. 
653. 

Not  only  was  there  no  complaint  filed, 
and  no  action  begun  to  cancel  the  original 
order  for  fraud  In  its  procurement,  but  the 
record  shows  affirmatively  that  tbe  proceed- 
ing was  not  80  considered  In  the  superior 
court  The  record  showing  what  there  took 
place  Is  as  follows :  "In  the  Matter  of  the 
Applications  of  Certain  Persons  to  be  Admit- 
ted to  Become  Citizens  of  the  United  States 
of  America.  In  this  matter,  upon  reading 
and  filing  the  annexed  consents  and  admis- 
sions, and  now  on  motion  of  R.  T.  pevlin, 
Esq.,  the  United  States  Attorney  for  the 
Northern  District  of  CaHfornla,  and  good 
cause  appearing  therefor,  it  Is  ordered  that 
tbe  ceriflcates  of  citizenship  heretofore  issued 
to  tbe  hereinafter  named  persons,  on  the 
dates  set  opposite  their  names,  as  follows,  to 
wit:  Walter  Tinn,  England,  November  19, 
1902  (here  follow  eight  other  names  and 
dates),  be,  and  the  same  are,  hereby  concelled 
and  the  order  of  this  court  admitting  said 
hereinbefore  named  persons  as  citizens  of  the 
United  States  of  America  be  vacated  and  set 
aside."  The  consent  of  Walter  Tinn  referred 
to  In  the  foregoing  record  was  the  only 
writing  produced  relating  to  his  case.  It 
was  manifestly  not  presented  as  a  complaint 


or  petition  to  the  court,  but  was  merely  filed 
in  evidence  In  support  of  the  oral  motion 
made  by  the  United  States  attorney.  It  was 
a  paper  purporting  to  be  signed  and  acknowl- 
edged by  Walter  Tinn,  in  which  he  "admits" 
that  the  order  admitting  him  as  a  citizen  and 
certificate  thereof  "were  obtained  by  false 
testimony  and  fraud,"  and  "consents  that  tbe 
order  so  admitting  him  as  a  citizen  of  the 
United  States  of  America  as  aforesaid  be  va- 
cated and  set  aside."  Whatever  force  this 
document  might  have  as  evidence  in  an  'ac- 
tion or  proceeding  regularly  begun,  to  prove 
an  allegation  of  fraud.  It  clearly  was  not  In- 
tended, nor  can  it  be  considered,  as  a  substi- 
tute for  a  complaint  against  the  petitioner. 
Even  if  It  could  be  considered  as  an  appear- 
ance to  the  motion  and  a  consent  that  such 
motion  be  granted.  It  could  not  give  the  court 
power  to  act  after  the  time  had  elapsed  with- 
in which  prbceedlngs  by  motion  could  be  In- 
stituted. It  can  only  be  considered  as  effect- 
ive for  the  purpose  for  which  the  record 
shows  It  to  have  been  Intended,  that  is  as 
evidence  in  support  of  the  motion  then  made 
to  the  cotu't.  As  such  it  could  have  no  effect 
whatever  to  give  the  court  Jurisdiction  over 
the  cause.  In  whatever  light  the  record  is 
viewed,  it  is  clear  that  the  court  never  ob- 
tained Jurisdiction  to  make  the  orders  under 
review,  and  it  follows  that  they  should  be 
annulled. 

It  is  therefore  ordered  that  the  several  or- 
ders of  the  superior  court  dated  November 
23,  1905,  purporting  to  set  aside  the  order  of 
November  19,  1902,  admitting  Waiter  Tinn 
to  citizenship  as  a  citizen  of  the  United 
States,  and  to  cancel  the  certificate  of  citizen- 
ship then  issued  to  him,  be,  and  the  same  are, 
hereby  annulled. 

We  concur:  BEIATTT,  0.  J.;  ANGELLOT- 
TI,  J.;  McFARLAND,  J,;  HENSHAW,  J.; 
LORIGAN,  J. 


(148  Cal.  7««> 

WITHERS  V.  MASSENGILL  et  al.    (S.  F. 

3,478.) 

(Supreme  Court  of  California.    March  14', 
1906.) 

1.  Landlord  and  Tenant  —  Extension  of 
Lkase — Evidence. 

Though  an  agreement  claimed  to  have  been 
made  several  months  before  the  end  of  an  exist- 
ing lease,  for  a  continuation  of.  the  term  for 
a  year  from  the  date  of  tbe  new  agreement,  the 
rental  to  run  to  the  end  of  the  old  lease  at 
the  rate  fixed  thereby,  and  thereafter  at  a 
lower  rate,  is,  unusual,  it  is  not  so  improbable 
that  the  jury 'must  disbelieve  oral  testimony  of 
such  an  agreement 

2.  Forcible  Bntbt  and  De:iaineb — Evioenoe 
— Sufuciency. 

Evidence  in  an  action  of  unlawful  detainer 
examined,  and  held  sufficient  to  sustain  a  ver- 
dict for  defoidants. 

In    Bank.    Appeal   from    Superior   Court, 
Monterey  County ;  N.  A.  Dorn.  Judge. 
Action  by  M.  Withers  against  W.  T.  Mas- 
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senglll  and  otbers.    Jadgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Dougherty  &  Dacy,  for  appellant.  S.  F. 
Oell,  J.  K.  Alexander,  and  Roy  L.  Alexander, 
for  respondents. 

SLOSS,  J.  In  an  unlawful  detainer  action 
to  recover  the  possession  of  the  premises,  and 
damages  for  liolding  over  after  the  expiration 
of  the  term,  the  defendants  had  Judgnhint. 
Plaintiff  mored  for  a  new  trial,  and  now 
appeals  from  the  order  denying  bis  motion. 

On  May  1,  1899,  the  plaintiff,  by  a  writing, 
leased  the  premises,  consisting  of  a  livery 
stable  and  the  lot  upon  which  it  stood,  in 
Salinas  City,  to  one  ToUett,  for  a  term  of 
three  years,  ending  April  30,  1902.  In  Jan- 
uary, 1901,  the  defendants,  W.  T.  and  J.  T. 
Massenglll,  took  a  sublease  from  Tollett 
for  the  balance  of  the  Urm,  at  a  rental  of 
$100  per  month.  The  defendants  remaining 
In  possession  after  the  expiration  of  the 
Tollett  lease,  this  action  was  commenced  on 
the  1st  day  of  May,  1902.  The  defense  re- 
lied on  is  possession  under  an  oral  lease, 
claimed  to  have  been  entered  Into  on  the  17th 
day  of  February,  1902,  between  the  plaintiff 
on  the  one  band  and  J.  T.  Massenglll.  acting 
on  b..'balf  of  bis  son  and  codefendant.  W.  T. 
Massengill,  on  the  other,  whereby  plaintiff 
let  the  premises  to  W.  T.  Massengill  for  om 
year  from  February  17,  1902,  at  a  monthly 
rental  of  $100  to  May  1,  1902,  and  thereafter 
to  the  end  of  the  term,  of  $75.  The  cause 
was  tried  before  a  Jury,  and  the  only  question 
Is  whether  the  verdict  In  favor  of  the  defend- 
ants, based,  as  It  necessarily  Is,  upon  tlie 
existence  of  such  oral  lease,  is  sustained  by 
the  evidence. 

As  stated  al)ove,  the  oral  lease  was  claimed 
by  the  defendants  to  have  been  agreed  upon 
between  the  defendant  J.  T.  Massenglll  and 
the  plaintiff.  No  third  person  was  present 
at  the  time  of  the  alleged  conversation.  J.  T. 
Massenglll  testified  that  on  February  17,  1902, 
be  bad  a  conversation  with  plaintiff  at  the 
stable  and  that  "the  plaintiff  gave  me  a 
lease  of  the  premises  for  one  year  beginning 
on  the  17th  of  February  and  ending  on  the 
16th  of  February,  1903.  I  told  bim  I  Intend- 
ed to  ••  •  pay  $100  a  month  until  the 
SOthof  April,  and  tbereafteruntll the  *  •  ^ 
17tb  day  of  February.  1903.  at  $7.5  per 
month."  Withers,  on  the  other  hand,  testified 
that  he  did  not  on  tbe  day  in  question  meet 
Massenglll  at  the  stable,  "nor  did  he  (I)  make 
any  such  agreement  as  Massenglll  has  testi- 
fied to."  Upon  tbe  testimony  of  these  two 
witnesses  there  arose  a  direct  conflict  as  to 
tbe  only  fact  In  Issue,  and  It  would  seem 
that  under  the  established  rule  the  verdict 
of  the  Jury  would  be  conclusive  in  this  court, 
especially  where  the  Judge  of  the  trial  court 
has.  by  denying  a  new  trial.  Indicated  his 
satisfaction  with  the  result  The  appellant 
recoenljiing  the  rule  as  to  the  binding  force  of 
verdicts  based  on  conflicting  evidence,  con- 


tends that  this  case  comes  within  tbe  qnallfl- 
cation  that  such  conflict  must  be  real  and 
substantial,  and  that  to  support  a  verdict 
there  must  be  something  more  than  a  "mere 
semblance  or  pretense  of  evidence."  Driscoll 
V.  Cable  Hallway  Co.,  97  Cal.  563,  82  Pac. 
591,  33  Am.  St  Rep.  203 ;  Field  v.  Shorb,  99 
Cal.  666,  34  Pac.  504.  In  order  to  bring  his 
case  within  such  qualification,  plaintiff  con- 
cedes that  be  must  at  least  show  either  that 
Masseugill's  testimony  is  inherently  so  im- 
probable as  to  be  unworthy  of  belief,  or  that 
bis  admissions  made  at  or  about  tbe  time  of 
the  transaction  were  such  as  to  stamp  bis 
testimony  as  necessarily  untru&  Without  re- 
viewing at  length  the  evidence  Introduced  at 
tbe  trial,  we  think  the  plahitlff  has  failed  to 
establish  either  branch  of  this  proposition. 

As  to  the  testimony  of  Massengill,  consid- 
ered by  itself.  It  is  urged  that  an  agreement 
made  several  months  before  the  end  of  an  ex- 
isting lease,  for  a  continuation  of  tbe  term 
for  a  year  from  the  date  of  the  new  agree- 
ment, the  rental  to  run  to  tbe  end  of  the  old 
lease  at  the  rate  fixed  thereby,  and  thereafter, 
for  the  balance  of  the  year,  at  a  lower  rate, 
is  in  itself  an  unnatural  and  Improbable  con- 
tract It  is,  no  doubt,  unusual,  but  we  can- 
not say  It  is  so  Improbable  that  a  Jury  must 
disbelieve  testimony  of  such  au  agreement. 
Nor  do  we  think  the  oral  admissions  of  Mas- 
senglll, testified  to  by  several  witnesses,  are 
I  sufficient  to  require  the  holding,  as  matter  of 
law,  that  his  testimony  should  be  disregarded. 
His  statements  to  several  witnesses  that  he 
had  the  stable  for  another  year  at  $75  per 
month,  while  not,  as  regards  the  rental  till 
May  1,  lu  strict  accordance  with  what  he 
said  at  the  trial,  wer<i  of  a  casual  character, 
and  were  made  to  persons  who  were  not  In- 
terested In  tbe  question,  under  circumstances 
which  would  not  call  for  a  detailed  and  exact 
enumeration  of  all  the  terms  of  tbe  lease. 
Properly  viewed,  they  did  not  produce  a 
serious  contradiction  of  his  testimony.  Other 
and  more  damaging  statements  claimed  to 
have  been  made  were  either  denied  or  ex- 
plained by  him. 

The  appellant  bases  his  contention  prin- 
cipally upon  a  letter  written  to  him  by  J.  T. 
Massenglll  10  days  after  tbe  alleged  making 
of  the  oral  lease.  In  this  letter  Massenglll 
said :  "You  agreed  to  Mr.  Brown  and  myself 
to  take  $75  per  month  rent  for  one  year  pro- 
vided yon  did  not  sell  it  which  you  would 
know  about  in  one  week,  and  let  me  know," 
etc.  It  Is  argued  that  this  writing  conclusive- 
ly showed  that  at  Its  date,  the  writer  be- 
lieved that  no  lease  had  been  made,  but  only 
an  agreement  for  a  lease  In  futuro.  Such 
construction,  while  possible.  Is  a  strict  one, 
and  we  think  the  Jury  were  Justified  In  be- 
lieving, notwithstanding  this  letter,  that  a 
lease  had  been  made  as  claimed  by  defend- 
ants. At  any  rate  the  letter  corroborated 
Massenglll  to  the  extent  tbat  it  tended  to 
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show  tbat  some  nnderstandlng  bad  been 
reacbed  between  blm  and  the  plaintiff  in 
February,  1002,  regarding  a  furtber  holding 
of  tbe  demised  premises,  at  a  monthly  rental 
of  $75,  and,  to  the  same  extent,  it  contra- 
dicted the  story  of  tha  plaintiff.  Tbe  plain- 
tiff's position  at  tbe  trial  was  tbat  be  bad, 
in  February,  been  unwilling,  for  various  rea- 
sons, to  make  any  further  lease  to  tbe  defend- 
ants, and  tbat  be  bad  made  no  agreement 
looking  to  such  furtber  lease.  That  there  was 
ample  evidence  to  Justify  the  Jury  in  disbe- 
lieving plaintiff  In  these  particulars  is,  and, 
in  view  of  tha  record,  mtist  be  conceded.  The 
plaintiff  is,  then,  forced  to  take  his  stand  on 
the  proposition  that  while  bis  own  testimony 
tbat  there  was  no  agreement  is  to  be  dis- 
regarded, a  consideration  of  all  tbe  tostlmony, 
taken  together,  shows  tbat  tbe  agreement  in 
fact  made  in  February,  1902,  was  tbat  the 
lease  should  be  extended  one  year  from  May 
1,  1902,  and  tbat  Massengill,  having  learned 
tbat  an  oral  lease  for  one  year,  to  commence 
In  futuro,  would  be  Invalid  under  tbe  statute 
of  frauds  (Wlckson  v.  Monarch  Cycle  Co.,  128 
Cal.  156,  60  Pac  764,  79  Am.  St  Rap.  36), 
testified  to  a  lease  commencing  immediately, 
so  as  to  avoid  such  invalidity.  To  adopt  this 
view  would  bring  about  the  curious  result  of 
holding  that  tbe  only  two  witnesses  to  a  con- 
versation having  given  different  and  contra- 
dictory versions  of  it,  and  the  Jury  having 
found  tbat  one  of  them  did  not  tell  the  truth, 
.  It  was  bound  to  find  that  the  other's  version 
was  also  untrue,  and  tbat  what  really  took 
place  was  a  conversation  between  them  which 
both  denied,  and  which  was  not  testified  to 
by  any  witness  in  tbe  case.  Such  a  holding 
could  be  Justified  only  by  declaring,  as  a  rule 
of  law,  tbat  written  statements  of  a  party 
regarding  a  transaction,  made  at  or  about 
the  time  of  its  occurrence,  are  absolutely  con- 
cltisive  as  to  the  nature  of  that  transaction, 
so  far  as  the  author  of  the  writing  Is  con- 
cerned. Such  is,  of  course,  not  the  law.  No 
doubt  a  written  statement  by  a  party,  made 
at  about  tbe  time  of  tbe  transaction,  is  en- 
titled to  great  weight,  but  If  It  be  contrary 
to  his  or  other  testimony  at  the  trial,  tbe  con- 
flict must  be  resolved  by  the  Jury  according 
to  tbe  probabilities  of  the  whole  case  as  they 
may  then  appear.  Under  tbe  circumstances 
here  shown,  we  cannot  say  tbat  the  evidence 
was  lnsufl]cient  to  sustain  tbe  verdict 
Tbe  order  denying  a  new  trial  is  affirmed. 

We  concur:  BEATTT,  C.  J.;  ANGBLr 
LOTTI,  J. ;  SHAW,  J. ;  LORIGAN,  J. ;  HEN- 
SHAW,  J.;  HARRISON,  J. 

Note. — ^Justice  McFARLAND  being  unable 
to  act.  Justice  HARRISON,  one  of  tbe  Justices 
of  tbe  District  Court  of  Appeal  for  tha  First 
Appellate  District,  participates  herein  pro 
tempore,  pursuant  to  section  4,  article  6  of 
tbe  Constitution  of  1879  as  amended  In  1904. 


(148  Cal.  76S) 
tn  re  RUSSEIX'S  ESTATE.    (No.  256.) 

RUSSELL   V.    MARIA    KIP    ORPHANAGE 
et.  al. 

(Supreme    Court    of    California.    March    14, 
190&) 

COUBTS  —  APPEtXATB  JUBISOICTIOR  —  TbaNS- 

FEB  OF  Cause. 

Where  a  notice  is  of  an  appeal  to  tbe 
wrong  court,  the  proper  practice  is  to  file  the 
record  in  the  court  to  which  the  appeal  is  taken, 
and  to  make  a  motion  in  that  court  to  transfer 
the  cause. 

[Ed.  Note. — For  cases  in  point  see  vol.  13, 
Cent  Dig.  Courts,  i  1303.] 

In  Bank.  Appeal  from  Superior  Court, 
Santa  Cruz  CJounty;  Lucas  F.  Smith,  Judge. 

Action  by  William  Russell  against  tbe 
Maria  Kip  Orphanage  an  others,  relating 
to  tbe  estate  of  Robert  Russell,  deceased. 
Petition  to  transfer  appeal  from  tbe  Dis- 
trict Court  of  AppeaL    Denied. 

Duncan  McPherson,  Jr.,  for  appellant 
Charles  M.  Cassin,  for  respondents.  Cbarles 
B.  Younger,  Jr.,  for  executor. 

PER  CURIAM.  A  petition  has  been  filed 
In  this  cause  for  an  order  to  transfer  the 
appeal  to  this  court;  tbe  appeal  having,  as 
It  Is  claimed,  been  erroneously  taken  to  tbe 
District  Court  of  Appeal.  Tbe  court  desires 
to  state  what  they  consider  the  correct  prac- 
tice in  cases  where  tbe  notice  is  of  an  appeal 
to  tbe  wrong  court  In  all  such  cases,  of 
course,  the  appellant  will  file  the  record  In 
tbe  court  to  which  his  appeal  has  been  taken, 
and  tbe  proper  practice  is  to  make  the  motion 
to  transfer  in  that  court  Until  tbe  cause 
is  transferred, '  tbe  matter  Is  pending  there, 
and  tbat  court,  whether  tbe  Supreme  Court 
or  tbe  District  0>urt  of  Appeal,  Is,  as  we 
construe  tbe  constitutional  provision  on  tbe 
subject  authorized  to  make  tbe  proper  or- 
der for  the  transfer  of  tbe  cause. 

For  this  reason  alone,  tbe  petition  is  de- 
nied. 


a«  Cal.  66») 
CHURCHILL  et  al.  v.  WOODWORTH  et  aL 
(L.  A.  1.588.) 

(Supreme  Court  of  California.    Feb.  10,  1906. 
Rehearing  Denied  March  12,  1906.) 

1.  Parties  —  Mobtoaobs  —  Fobeclositbe  bt 
Action. 

An  agent  to  whom  a  deed  absolute  in  form 
was  executed  as  security  for  a  debt  to  the 
principal  was  not  a  necessary  party  to  an 
action  to  have  the  deed  declared  a  mortgnge, 
and  foreclosed,  under  Code  Civ.  Proc.  {  3G7, 
providing  that  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest 

[Ed.  Note. — For  canes  in  point,  see  vol.  37, 
Cent  Dig.  Parties,  H  6-11.) 

2.  Pbocess— Time  fob  Sebvicb— Bbinoing  in 
New  Pabtt. 

Code  Civ.  Proc.  {  581,  subd.  7,  requires  the 
service  of  summons  within  a  year  after  the 
commencement  of  the  action.  Section  353  pro- 
vides that  an  action  may  be  commenced  against 
a  personal  representative  within  a  year  after 
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the  l88u!nf  of  letters  testamentary  or  of  ad- 
ministration. Section  889  authorizes  tlie  bring- 
ing of  new  parties  to  an  action  and  tlie  serv- 
ice of  snmmons  oo  them.  Held,  that  where  an 
action  was  properly  commenced  against  the 
heirs  of  a  decedent  to  foreclose  a  mortgage,  and 
an  administrator  was  afterwards  appointed,  the 
court  might  order  him  to  be  brought  in  as  a 
party  and  summons  to  be  served  on  him  over 
a  year  after  the  commencement  of  the  action, 
but  within  a  year  of  his  appointment. 

3.  Administrators  —  Actions  Against  — 
Waiver  of  Right. 

A  right  to  sue  an  administrator  is  not 
waived  by  bringing  an  action  against  heirs  of 
the  decedent  before  appointment  of  the  adminis- 
trator. 

4.  Limitation  of  Actions  —  Mortgaqb  Debt 
— Advances  to  Protect  Security  —  New 
Prom  iSE— Effect. 

Notwithstanding  the  general  rule  of  law 
and  the  provision  of  Civ.  Code,  i  2876,  that 
where  the  holder  of  a  subsequent  lien  is  com- 
pelled to  satisfy  a  prior  lien  for  his  own  pro- 
tection, he  may  enforce  payment  of  the  amount 
paid  as  a  part  of  bis  claim,  a  mortgagee's  claim 
for  advances  to  protect  his  security  may  be 
barred  by  the  two  or  four  year  limitations 
(Code  Civ.  Proc.  §8  337,  339),  though  the  orig- 
inal indebtedness  is  continued  by  the  giving 
of  a  new  note. 

5.  Appeal  —  Presentation  op  Question  in 
Lower  Court— Plea  of  Limitations. 

The  objection  that  a  plea  that  a  cause  of 
action  is  barred  by  the  provisions  of  Code  Civ. 
Proc.  {  339.  is  insufficient  for  failure  to  refer 
to  the  subdivision  of  the  section,  as  required 
by  section  458,  is  waived  by  failure  to  urge  it 
in  the  trial  court. 

6.  Mortoaoes— Advances  to  Protect  Secub- 
itt  —  mobtoaob  by  mortgagee  —  setting 
Aside. 

Where  a  deed  is  made  to  an  agent  to  secure 
a  debt  to  his  principal,  a  mortgage  on  the  prem- 
ises given  by  the  agent  to  procure  a  lonn  to 
pay  off  prior  liens  will  not  be  set  aside  at  the 
instance  of  the  grantor  after  the  principal's 
claim  for  the  advances  to  pay  the  prior  liens  has 
been  barred  by  limitations. 

Department  1.  Appeal  from  Sup^or 
Court,  Los  Angeles  County;  N.  P.  Conrey, 
Judge. 

Action  by  Jerome  Cburcblll  and  another, 
as  administrators,  against  Jennie  S.  Wood- 
worth  and  others.  From  a  judgment  in  favor 
of  plaintiffs,  and  from  an  order  denying  a 
new  trial,  defendant  John  T.  Jones,  adminis- 
trator of  the  estate  of  L.  B.  Woodworth, 
appeals.    Reversed. 

Jones  &  Weller,  for  appellant.  Hunsaker 
&  Brltt  and  GlUis  &  Tapscott,  for  respondents. 

ANGELLOTn,J.  This  Is  an  action  brought 
by  plaintiffs  to  have  a  deed  absolute  in  form 
declared  to  be  a  mortgage,  aud  to  foreclose 
the  same.  Plaintiffs  bad  judgment,  and  de- 
fendant Jones,  administrator  of  the  estate  of 
L.  B.  Woodworth,  deceased,  appeals  from  the 
judgment  and  from  an  order  denying  bis 
motion  for  a  new  trial. 

Said  Woodworth,  on  November  8,  1894,  be- 
ing indebted  to  plaintiffs  as  administrators 
of  the  estate  of  Charles  B.  Boyes,  deceased, 
executed  to  Jerome  Churchill  a  deed  convey- 
ing certain  real  estate  in  the  city  of  Los  An- 
geles, whicb  deed  was  in  form  an  absolute 


conveyance,  but  was  executed  solely  as  secur- 
ity for  the  existing  indebtedness  to  plaintiffs 
I  and  such  future  indebtedness  to  them  as 
I  might  accrue.  On  November  13,  1897,  upon 
{  an  accounting  bad  between  the  parties,  it  was 
found  that  the  amount  of  such  indebtedness 
then  due  was  $15,462.60,  for  which  sum  Wood- 
worth  executed  his  note  to  plaintiffs,  which 
note  was  made  payable  one  day  after  date. 
No  part  thereof  or  of  the  interest  accruing 
thereon  has  ever  been  paid.  Woodworth  died 
intestate  October  27,  1900.  On  November  14, 
1901 ,  no  administration  of  the  estate  of 
Woodworth  having  been  commenced,  plain- 
tiffs commenced  this  action  against  the  heirs 
of  deceased.  On  December  16,  1901,  appel- 
lant was  appointed  administrator  of  the  es- 
tate of  Woodworth,  and  letters  were  issued 
to  liim.  On  November  12,  1002,  summons  was 
issued  upon  the  original  complaint.  On  De- 
cember 10,  1902,  the  court,  upon  the  applica- 
tion of  plaintiffs,  allowed  the  filing  of  an 
amended  and  supplemental  complaint  bring- 
ing appellant  in  as  a  party  defendant,  and 
ordered  that  summons  be  issued  and  served 
upon  appellant,  whicb  was  done. 

Plaintiffs  allege  in  their  complaint,  and  the 
court  found,  that  Jerome  Churchill,  In  order 
to  protect  the  security  for  the  indebtedness, 
discharged  certain  paramount  Hens  upon  the 
mortgaged  property,  as  follows,  viz. :  (1)  By 
the  payment  of  $34286  on  May  6,  1896,  a 
mortgage  executed  by  Woodworth  and  his 
wife  to  one  KloUlte,  securing  an  indebtedness 
amounting  on  that  date  to  such  sum.  (2)  By 
the  payment  of  $3,47&65  on  May  6,  1896,  a 
mortgage  of  Woodworth  and  his  wife  to  the 
Columbia  Savings  Bank,  securing  an  indebt- 
edness amounting  on  that  date  to  such  sum. 
(3)  By  the  payment  of  .$1,479.98,  on  April  15, 
1896,  a  delinquent  street  assessment,  to  the 
city  of  Los  Angeles,  for  the  widening  of  Los 
Angeles  street.  The  court  allowed  these 
amounts,  with  interest  at  the  rate  of  7  per  cent 
per  annum  from  the  respective  dates  of  pay- 
ment Plaintiffs  further  allege  in  their  com- 
plaint that  Jerome  Churchill  was  compelled 
to  borrow  $7,000  of  the  amounts  so  advanced, 
from  the  Los  Angeles  Savings  Bank,  and  that 
he  had,  on  April  16,  1896,  executed  his  note 
bearing  7  per  cent.  Interest  to  said  bank  in 
said  amount  and  gave  as  security  therefor 
a  mortgage  to  said  bank  upon  the  property 
held  by  him  under  such  deed,  and.  subse- 
quently. In  December,  1900,  renewed  said 
note  and  mortgage,  "that  no  part  there- 
of has  been  paid,  and  the  same  is  now 
a  valid  and  subsisting  lien  upon  said 
premises."  Defendants  admitted  the  execu- 
tion of  such  notes  and  mortgages  by  Churchill, 
and  simply  deny,  in  general  terms,  that 
Churchill  bad  any  right  or  authority  to  exe- 
cute the  same.  The  court  found  that  the 
notes  and  mortgages  were  executed  as  al- 
leged, and  the  proceeds  used  for  the  payments 
of  the  liens  as  alleged.  If  the  mortgage 
executed  by  Churchill  to  the  bank  was 
originally  a  valid  lien  on  the  property.  It 
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mnst  be  beld  under  the  pleadings  and  findings 
that  It  continued  to  be  such  for  the  full 
amount  due  thereon  at  the  time  of  judgment. 
The  trial  court,  while  crediting  plaintiffs  with 
all  the  amounts  expended  by  them,  including 
the  fT.OOO  which  was  so  borrowed,  made  no 
provision  In  the  Judgment  for  the  freeing  by 
plaintiffs  of  the  land  from  the'  mortgage  lien 
of  the  bank,  but  directed  the  sale  of  the  land, 
and  the  payment  to  plaintiffs  of  the  aggregate 
amount  found  due,  $39,979.97,  which  included 
the  $7,000.80  borrowed.  Upon  these  facts, 
several  points  are  made  for  reversal. 

1.  It  is  urged  that  Jerome  Churchill,  to 
whom  the  deed  was  made,  was  a.  necessary 
party  plaintiff.  As  between  plaintiffs  and 
the  appellant,  the  plaintiffs  are  the  real  par- 
ties in  interest,  and  tbere  can  be  no  question 
as  to  their  right  to  bring  the  action  in  their 
own  names.  Their  agent  or  trustee,  Jerome 
Churchill,  as  an  individual,  was  not  a  neces- 
sary party.  See  Code  Civ.  Proc.  §  367 ;  Anglo- 
Callfomia  Bank  v.  Cerf  (Cal.  Sup.)  81  Pac. 
1077. 

2.  We  can  see  no  force  whatever  In  the 
contention  that  the  court  was  not  authorized 
to  bring  appellant  in  as  a  party  and  direct 
the  issuance- and  servance  on  him  of  stmimons 
more  than  a  year  after  the  commencement 
of  the  action.  As  already  noticed,  summons 
bad  t>een  Issued  as  against  the  original  de- 
fendants within  the  year,  so  the  court  had 
not  lost  jurisdiction  of  the  case  under  sub- 
division 7  of  section  581  of  the  Code  of  Civil 
Procedure.  Appellant,  upon  his  appointment 
as  administrator  (December  16,  1901),  cer- 
tainly became  a  proper  party  to  be  made  de- 
fendant It  is  apparent  that  a  complete  de- 
termination of  the  controversy  could  not  be 
bad  without  the  presence  of  the  administra- 
tor, representing  as  he  did  the  other  creditors 
of  the  deceased.  The  time  within  which  ^n 
action  might  be  brought  against  him  as  per- 
sonal representative  of  the  deceased  had  not 
expired  when  the  order  was  made  and  sum- 
mons issued,  for,  under  section  353  of  the 
Code  of  Civil  Procedure,  such  action  might 
be  commenced  at  any  time  "within  one  year 
after  the  issuing  of  letters  testamentary  or  of 
administration."  Under  section  389  of  the 
Code  of  Civil  Procedure,  therefore,  the  court 
then  had  the  right  to  order  him  to  be  brought 
In  as  a  party,  and  to  that  end  "order  amend- 
ed and  supplemental  pleadings,  or  a  cross- 
complaint,  to  be  filed,  and  summons  thereon 
to  be  issued  and  served."  Plaintiffs  were 
under  no  obligation  to  procure  the  appoint- 
ment of  an  administrator  earlier.  "Under  j 
that  section  [section  353,  Code  Civ.  Proc.]  a  ; 
party  having  a  cause  of  action  against  the 
estate  of  a  deceased  person  is  not  bound  to 
cause  administration  to  be  had,  because  the 
statute  expressly  extends  bis  time  for  one 
year  after  the  Issuance  of  letters."  Davis 
▼.  Hart.  123  Cal.  384,  388,  55  Pac.  1060. 

3.  We  are  unable  to  see  any  merit  in  the 
contention  that  plaintiffs  waived  their  right 


to  bring  an  action  against  the  administrator 
within  a  year  after  the  issuance  of  letters, 
by  commencing  the  action  against  the  heirs 
of  deceased  before  the  appointment  of  an 
administrator. 

4.  The  advances  made  to  discharge  Hens 
on  the  mortgaged  property  for  the  purpose 
of  protecting  the  security,  were  all  made  in 
April  and  May,  1896,  while  Woodworth  did 
not  die  until  October  27,  1900,  more  than 
four  years  thereafter.  Appellant  contends 
that  the  right  of  plaintiffs  to  recover  the 
amount  of  these  advances  is  barred  by  section 
337  or  section  339  of  the  Code  of  Civil  Pro- 
cedure, both  of  which  sections  were  pleaded 
in  bar  by  appellant  We  are  unable  to  see 
any  good  answer  to  this  contention.  It  may 
freely  be  conceded,  as  contended  by  plain- 
tiffs and  upheld  by  many  authorities,  that 
the  amount  advanced  for  the  protection  .of 
the  security  became  at  once  a  part  of  the 
debt  secured  by  the  mortgage,  so  that  pay- 
ment thereof  could  at  one  time  have  been 
enforced  as  a  part  of  the  claim  for  which 
the  lien  existed,  but  this  concession  does  not 
materially  assist  them.  It  might  bring  these 
advances  within  the  statute  applicable  to  the 
original  Indebtedness,  and  thus  enable  them 
to  be.  recovered  with  such  indebtedness  at 
any  time  before  the  statute  had  run  against 
the  same,  but  it  could  accomplish  nothing 
more.  The  original  indebtedness  then  ex- 
isting would  have  been  barred  by  the  stat- 
ute at  the  death  of  Woodworth,  had  it  not 
been  for  the  new  note  for  $15,462.60  given 
on  November  13,  1897.  Plaintiffs  contended, 
and  the  trial  court  concluded,  that  no  part 
of  these  advances  was  included  In  the  new 
note,  and  It  is  manifest  that  the  only  theory 
upon  which  a  recovery  of  such  advances.  In 
addition  to  Jtbe  amount  due  on  the  new  note, 
can  be  sustained,  is  that  such  advances  were 
not  included.  If  the  statute  was  running 
against  the  whole  mortgage  debt,  including 
these  advances,  at  the  time  of  the  giving  of 
the  new  note,  why  did  It  not  continue  to  run, 
regardless  of  such  new  note,  against  any 
portion  of  the  debt  that  was  not  Included 
therein?  If  I  owe  $1,000,  secured  by"  mort- 
gage, and  immediately  prior  to  the  comple- 
tion of  the  statutory  period  give  a  new  note 
for  $500  only,  it  would  not  be  contended  that 
the  giving  of  such  note  affected  the  running 
of  the  statute  as  to  the  other  $500.  We  can 
see  no  distinction  material  here  between  such 
a  case  and  the  one  at  bar.  The  statute  was 
running  against  the  whole  of  this  debt,  in- 
cluding these  advances,  and  a  new  note  was 
given  as  to  a  portion  only  of  the  debt  This 
necessarily  excinded  from  the  effect  of  the 
.new  note,  such  portions  of  the  debt  secured 
by  the  mortgage  as  were  not  included  thertdn. 
It  Is  entirely  immaterial  that  the  excluded 
portions  became  a  part  of  the  mortgage  debt 
solely  by  reason  of  the  fact  that  they  were 
made  to  protect  the  security.  They  either 
became  a  part  of  the  mortgage  debt,  or  they 
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did  not  If  they  became  a  part  of  the  mort- 
gage debt,  they  could  only  be  relieved  from 
the  effect  of  the  statute,  which  would.  In  due 
course,  bar  the  debt,  by  some  act  on  the  part 
of  the  mortgagor  which  purported  to  Include 
them.  The  giving  of  a  new  note  by  him  for 
a  specified  amount  not  including  them  was 
not  6uch  an  act.  If  they  did  not  become  a 
part  of  the  debt,  they  necessarily  became 
barred  by  the  provisions  of  section  339  of 
the  Code  of  OlvU  Procedure  providing  that 
actions  must  be  brought  within  two  years, 
upon  a  contract,  obligation,  or  liability,  not 
founded  npon  an  instrument  of  writing.  The 
effect  of  the  new  note  was  to  Iceep  the  mort- 
gage alive  only  as  to  such  debt  as  was  evi- 
denced thereby.  In  this  state,  the  rule  is 
that  a  mortgage  is  only  an  Incident  of  the 
debt,  and  that  when  the  debt  Is  barred  in 
wjiole  or  in  part,  the  mortgage  Is  correspond- 
ingly barred.  It  cannot,  of  course,  be  suc- 
cessfully contended  that  portions  of  a  debt 
secured  by  a  mortgage  may  not  become 
barred  by  the  statute,  although  as  to  other 
portions  the  statute  has  not  run. 
We  find  no  case  in  which  the  precise  question 
here  presented  has  ever  been  decided.  There 
is  some  general  language  in  some  of  the  de- 
cisions relative  to  the  right  of  the  mortgagee 
to  add  to  his  own  Hen  the  amount  of  ad- 
vances necessary  for  the  protection  of  his 
security,  and  collect  the  whole  amount  upon 
foreclosure  of  the  mortgage,  but  the  particu- 
lar question  here  presented  was  not 
involved  in  any  of  the  cases  cited.  In  none 
of  them  did  it  appear  that  the  statute  bad 
run.against  any  part  of  the  original  indebted- 
ness. It  must  be  borne  in  mind,  also,  that, 
in  the  majority  of  states,  the  rule  is  that  the 
equitable  remedy  to  enforce  the  lien  of  the 
mortgage  exists  notwithstanding  the  debt 
itself  may  be  barred,  provided  the  statute  has 
not  run  against  the  mortgage.  Under  that 
rule,  so  long  as  the  mortgage  is  Icept  alive, 
no  part  of  the  debt  secured  thereby  can  be 
barred  in  the  sense  that  the  mortgagee  loses 
his  right  to  enforce  it  against  the  mortgaged 
property.  This  appears  to  have  been  the 
rule  In  all  the  states  from  which  cases  are 
cited  by  plaintiffs,  at  the  time  such  decisions 
were  rendered.  With  us,  however,  as  al- 
ready observed,  the  mortgage  Is  enforceable 
only  for  such  portions  of  the  debt  as  are  not 
barred.  It  must  also  be  borne  in  mind  that 
we  are  discussing  the  case  of  a  mortgage 
containing  no  provision  as  to  the  right  of  a 
mortgagee  to  make  such  advances,  or  the 
manner  in  or  time  at  which  they  shall  be 
repaid.  Section  2876  of  the  Civil  Code,  pro- 
viding that  where  the  holder  of  a  subsequent 
Hen  Is  compelled' to  satisfy  a  prior  Hen  for. 
his  own  protection,  he  "may  enforce  payment 
of  the  amount  so  paid  by  him,  as  a  part  of 
the  claim  for  which  his  own  lien  exists," 
if  applicable  here,  docs  not  assist  plaintiffs 
in  this  regard.  It  accomplished  no  more,  at 
most,  than  to  make  the  amounts  paid,  a 
part  of  plaintiffs'  then  existing  claim,  sub- 


ject to  the  same  rules  of  limitation,  but  when 
such  amounts  were  excluded  from  the  new 
note,  the  statute  then  running  against  the 
whole  indebtedness  continued  to  run  against 
them.  We  are  satisfied  that  recovery  of 
these  advancements  must  be  held  to  be 
barred  either  by  section  337  of  the  Code  of 
Civil  Procedure,  or  by  section  339  of  the  Code 
of  Civil  Procedure,  and  it  is  immaterial  here 
which  section  is  applicable. 

It  is  urged  that  the  plea  in  bar  of  section 
339  of  the  Code  of  Civil  Procedure  was  in- 
sufficient in  that  it  omitted  to  state  the  sub- 
division of  the  section  referred  to,  the  sec- 
tion containing  three  subdivisions,  and  sec- 
tion 458  of  the  Code  of  Civil  Procedure,  pro- 
viding that,  in  pleading  the  statute  of  limita- 
tions, it  is  not  necessary  to  state  the  facts 
showing  the  defense,  "but  it  may  be  stated 
generally  that  the  cause  of  action  is  barred 
by  the  provisions  of  section  (giving  the 
number  of  the  section  and  subdivision  there- 
of. If  It  Is  80  divided,  relied  upon)  of  the 
Code  of  Civil  Procedure."  Defendant  here 
alleged,  simply,  "that  the  indebtedness  sued 
on  herein  is  barred  by  the  provisions  of 
section  339  of  the  Code  of  Civil  Procedure  of 
the  state  of  California."  Subdivision  1  of 
the  section  in  question  was  the  only  provision 
thereof  that  could,  by  any  possibility,  be 
applicable  to  this  case.  Subdivision  2  relates 
to  actions  against  sheriffs,  coroners,  and  con- 
stables, and  subdivision  3  to  actions  to  re- 
cover damages  for  the  death  of  one  caused  by 
the  wrongful  act  or  neglect  of  another.  No 
demurrer  was  interposed  to  the  answer, 
which,  for  the  purposes  of  the  trial,  was 
assumed  to  sufficiently  present  the  defense, 
and  the  court  made  Its  findings  thereon. 
Under  these  circumstances,  we  are  satisfied 
that  the  attempt  to  plead  subdivision  1  of 
section  339  should  not  be  treated  as  a  nul- 
lity, and  that  the  objection  to  the  manner  of 
pleading  it  was  waived  by  the  failure  of  plain- 
tiffs to  urge  such  objection  In  the  trial  court 
The  appellant's  specifications  of  Insufficiency 
of  evidence  to  sustain  the  findings  upon  the 
Issues  as  to  the  statute  of  limitations  are 
sufficient  to  present  the  question  here  under 
the  liberal  rule  laid  down  by  the  more  re- 
cent decisions,  and  whatever  may  be  the  rule 
as  to  a  waiver  of  points  by  a  failure  to  dis- 
cuss them  in  the  opening  brief,  we  are  satis- 
fied that  appellant's  brief  was  not  such  as  to 
indicate  any  waiver  of  bis  defense  of  the 
statute  of  limitations. 

5.  In  view  of  our  conclusions  upon  the 
question  of  the  effect  of  the  statute  of  limita- 
tions, it  is  unnecessary  to  consider  at  lengtb 
any  of  the  remaining  points  on  which  appel- 
lant states,  in  his  closing  brief,  that  he  "es- 
pecially relies  for  a  reversal."  There  was 
sufficient  evidence  to  support  the  findings  98 
to  the  advances  made  for  the  protection  of 
the  security.  While  the  findings  are  not  as 
clear  and  definite  as  tbey  might  have  t>een 
upon  the  question  as  to  whether  these  ad- 
vances were  included  in  the  115,402.80  note 
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of  November  13,  1887,  when  construed  liber- 
ally In  support  of  tbe  judgment,  we  think 
that  they  sufficiently  show  that  they  were  not 
eo  included.  There  was  sufficient  evidence 
to  support  a  finding  that  they  were  not  in- 
cluded. As  to  the  Churchill  mortgage  to  tbe 
Los  Angeles  Savings  Bank,  assuming  tbe 
same  to  be  a  valid  lien  upon  the  property, 
we  are  of  tbe  opinion  that  the  appellant  la 
entitled  to  no  relief  in  this  action,  in  the 
event  that  plaintifTs  are  not  allowed  to  re- 
cover the  amounts  advanced,  by  reason  of  the 
plea  of  the  statute  of  limitations.  Tbe  whole 
of  the  money  borrowed  by  Churchill  on  bis 
note  and  said  mortgage  was  devoted  to  tbe 
payment  of  amounts  constituting  paramount 
liens  on  said  land — were  necessarily  made  for 
the  protection  of  the  property  of  appellant, 
constituting  plaintiff's  security,  and  appel- 
lant should  not  be  granted  tbe  affirmative  re- 
lief of  having  the  property  cleared  of  tbe 
lien  without  repaying  the  amount  which  was 
80  borrowed  and  properly  advanced  by  plain- 
tiffs for  the  protection  of  their  security.  We 
find  no  other  point  requiring  attention. 

The  judgment  and  order  denying  a  new 
trial  are  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with 
(lie  views  herein  expressed. 

We  concur:     SHAW,  J.;  McFABLAND,  J. 


(3  Cal.  App.  S6S) 

MULLENART  v.  BURTON. 

(Court  of  Appeal.  Second  District,  California. 
March  16,  1906.) 

1.  Appeal  —  Babvless  Ebbob — ^Admission  of 

EnOEKCE. 

Any  error  in  tbe  admission  of  evidence 
of  a  judgment  roll  to  rebut  proof  of  payment, 
where  there  was  no  proof  of  payment,  was  not 
prejudicial,  where  it  had  no  possible  connection 
with  other  issues. 

2.  AccouHT,  Action  on — Evidence — Asitissi- 

BIUTY. 

In  an  action  on  account,  it  was  proper  to 
permit  plaintiff  to  state  his  custom  in  keeping 
accounts. 
8.  Sahe. 

In  an  action  on  account  for  services  as 
ranch  superintendent,  evidence  as  to  disposition 
of  grain  raised  on  the  ranch,  after  the  defoidant 
ceased  to  have  any  interest  therein,  was  prop- 
erly rejected. 

4.  Evidence — Best  and  Secondabt  Evidence 
— ^Time  of  Bkinoino  Action. 

Oral  proof  of  the  time  of  bringing  an 
action  was  properly  rejected;  the  record  being 
tbe  best  evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §  536.] 

5.  Dauaoes — Intebest — Computation. 

Under  Civ.  Code,  {  3287,  providing  that 
every  person  entitled  to  damages  certain,  or 
capable  of  being  made  certain  by  calculation 
from  a  particular  day,  is  also  entitled  to  interest 
from  that  day,  in  an  action  of  account  for 
services,  interest  was  properly  allowed  from  the 
last  day  of  employment,  both  under  a  contract 
for  a  definite  salary  and  on  recovery  of  reason- 
able value  of  services. 


0.  LncrrATiON  of  Actions — Pleading. 

A  plea  that  a  cause  of  action  is  barred 
by  Code  Civ.  Proc.  §  339,  is  sufficient,  without 
designating  tbe  subdivision  of  the  section. 

[E3d.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  §{  683,  684.] 

Appeal  from  Superior  Court,  Santa  Barba- 
ra County ;  J.  W.  Taggart,  Judge. 

Action  by  E.  B.  Mullenary  against  J.  Ben 
Burton.  From  a  judgment  in  favor  of  plain- 
tiff, and  from  a  conditional  order  denying  a 
new  trial,  defendant  appeals.  Affirmed  on 
condition. 

C.  A.  Storke,  for  appellant  B.  F.  Thomas, 
for  respondent 

ALLEN,  J.  Action  on  an  account  for  serv- 
ices. Verdict  and  Judgment  for  plaintiff, 
from  which  Judgment,  and  a  conditional  or- 
der denying  a  new  trial,  defendant  appeals. 

Tbe  complaint   alleges   that   on   January 

1,  1889,  defendant  employed  plaintiff  as 
ranch  superintendent  and  agreed  to  pay  him 
for  such  services  $600  per  annum;  and,  in 
addition,  to  furnish  plaintiff  and  his  family 
board.  Plaintiff  concedes  a  payment  for 
such  services  to  the  extent  of  $1,624,  and  al- 
leges tbe  balance  to  be  unpaid.  The  com- 
plaint contains  a  second  count,  which  avers 
that  plaintiff's  wife  performed  services  on 
said  ranch  as  cook  for  defendant's  servants 
unuer  an  employment  for  which  services 
defendant  agreed  to  pay  a  reasonable  salary ; 
that  such  reasonable  salary  was  and  is  $20 
per  mouth,  no  part  thereof  being  paid.  It 
is  further  alleged  that  on  February  5,  1895. 
defendant  left  the  state  of  California  and 
has  ever  since  that  date  been  absent  there- 
from. Defendant  pleaded  payment  as  to  the 
claim  averred  in  the  first  count,  and  denied 
the  employment  of  tbe  wife,  or  that  tbe  rea- 
sonable value  of  her  services  was  as  claimed, 
or  any  other  sum.  As  a  further  defense, 
the  statute  of  limitation  is  pleaded  by  a 
general  averment  that  tbe  cause  of  action 
against  defendant  w^ere  long  since  barred  by 
tbe  provisions  of  section  339  of  the  Code  of 
Civil  Procedure.  The  Jury  found  a  verdict 
in  plaintiff's  favor  for  $5,588.19,  which  is  the 
full  amotmt  claimed  by  plaintiff  after  de- 
ducting the  admitted  payment,  together  with 
interest  thereon  from  February  1,  1895. 

The  court,  upon  hearing  the  motion  for  a 
new  trial,  made  its  order  "that  within  10 
days  from  date  hereof  plaintiff  credit  upon 
tbe  Judgment  entered  herein  tbe  sum  of 
$1,500,  or  that  within  tbe  said  time  plain- 
tiff file  herein  his  written  consent  that  such 
credit  be  made  upon  said  Judgment  upon 
tne  final  determination  of  the  action  of  Stella 
Burton  v.  Ed.  Mullenary,  No.  5,034  in  this 
court,  now  pending  on  appeal  to  the  Supreme 
Court  in  favor  of  defendant  plaintiff  herein. 
Snould  final  Judgment  in  said  action  be  In 
favor  of  plaintiff  therein  (Stella  Burton), 
judgment  herein  to  be  immediately  of  full 
force   and   effect     Execution    on   Judgment 
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herein  to  be  stayed  nntll  final  judgment  is 
entered  in  Bald  action  of  Burton  v.  Mullenary, 
and  ueitber  said  judgment  nor  said  credit 
to  bear  interest  Plaintiff  failing  to  make 
the  credit  or  file  tbe  written  consent  above 
mentioned  witbtn  10  days  from  tbe  date 
hereof,  motion  for  new  trial  is  granted.  If 
plaintiff  malces  the  foregoing  credit  or  files 
said  written  consent  within  the  time  named, 
then  said  motion  for  a  new  trial  is  denied." 
Defendant  appeals  from  so  much  of  said  or- 
der as  denies  his  said  motion  for  a  new  trial 
on  condition  above  stated.  It  is  admitted 
that  the  written  consent  above  specified  was 
duly  filed  by  the  plaintiff  within  tbe  time 
required ;  and  we  take  notice  of  the  fact  that 
the  case  of  Burton  v.  Mullenary,  on  appeal 
to  the  Supreme  Court  and  mentioned  in  said 
action,  was  affirmed  by  the  Supreme  Court 
June  27.  1905.    81  Pac.  544. 

The  first  point  presented  by  appellant  upon 
this  appeal  is  that  the  trial  court  erred  in  ad- 
mitting in  evidence  the  judgment  roll  in  the 
case  of  Stella  BUrton  t.  Mullenary;  said 
judgment  being  upon  appeal  and  defendant 
herein  not  a  party  thereto  or  bound  thereby. 
The  defendant,  in  support  of  his  plea  of 
payment,  introduced  papers  and  proceedings 
In  another  case  between  plaintiff  and  defend- 
ant, among  which  papers  was  a  certain  re- 
ceipt given  to  the  sheriff  for  $1,500  in  con- 
sideration of  the  execution  of  a  certifi- 
cate of  sale  in  that  action.  It  further  ap- 
pears from  the  record  and  papers  introduced 
that  the  service  upon  defendant  In  that  ac- 
tion was  a  substituted  one,  and  therefore 
no  personal  judgment  could  exist  other  than 
one  having  the  effect  of  a  judgment  in  rem, 
valid  only  for  tbe  purpose  of  upholding  a  sale 
of  attached  property.  Anderson  v.  Goff,  72 
Cal.  65,  13  Pac.  73,  1  Am.  St.  Rep.  34.  The 
certificate  of  sale  so  in  evidence  was  insuffi- 
cient to  establish  that  plaintiff  had  acquired 
a  title  at  such  sale.  The  sale  was  not  con- 
summated until  execution  of  deed  by  the 
sheriff,  and  until  such  consummation  the  es- 
tate remained  in  the  judgment  debtor.  Cura- 
mlngs  V.  Coe,  10  Cal  531 ;  McMillan  v.  Rich- 
ards, 9  Cal.  412,  70  Am.  Dec.  (555.  No  deed 
being  offered  in  evidence,  there  was  therefore. 
In  a  strict  sense,  no  proof  of  payment  to  re- 
but, and,  tbe  introduction  of  the  judgment 
roll  objected  to  being  only  for  the  purpose  of 
rebutting,  such  proof  of  payment  was  not  re- 
quired of  plaintiff;  yet,  it  having  no  possible 
connection  with  the  issues  other  than  as  re- 
lating to  such  payment,  its  receipt  in  evi- 
dence was  not  prejudicial.  In  addition,  the 
record  discloses  that  upon  the  motion  for  a 
new  trial  the  order  fully  protected  the  de- 
fendant from  the  possibility  of  paying  this 
$1,500  a  second  time,  and  the  affirmance  of 
the  case  establishes  the  invalidity  of  tbe  sale 
upon  which  the  receipt  was  based. 

The  foregoing  observations,  with  reference 
to  the  first  point,  apply  to  the  second  and 
third  points  raised  by  appellant,  which  relate 


to  tbe  same  onconsummated  sale  by  the 
sheriff,  and  to  tbe  same  claim  of  payment 
relied  upon  by  reason  of  the  certificate. 

Tbe  next  point  made  by  appellant  is  tbat  it 
was  error  to  permit  plaintiff  to  state  bis  cus- 
tom in  keeping  accounta  We  perceive  no  er- 
ror in  this  regard.  It  is  always  competent, 
when  books  of  account  are  introduced,  to 
show  the  time  at  which  the  entries  were 
made.  Nor  do  we  find  any  error  in  the  action 
of  the  court  in  rejecting  testimony  as  to  the 
disposition  of  tbe  grain  raised  upon  tbe  ranch 
after  defendant  ceased  to  have  any  interest 
therein ;  nor  in  sustaining  an  objection  to  the 
offer  of  oral  proof  of  tbe  time  of  bringing  the 
action,  as  to  which  latter  matter  tbe  record 
was  the  best  evidence  of  such  date.  The  ac- 
count book  received  in  evidence  was  shown  to 
be  a  book  of  original  entries  kept  by  tbe 
plaintiff,  but  nothing  was  contained  therein 
other  than  tbe  payments  made  by  defendant 
to  plaintiff,  and  the  Items  entering  Into  the 
general  credit  of  $1,C24  mentioned  in  tbe  com- 
plaint 

Appellant  next  contends  tbat  certain  charg- 
es given  by  the  court  to  the  jury  were  errone- 
ous. We  perceive  no  error  in  the  first  and 
fourth  instructions.  They  should  be  read  in 
connection  with  the  other  instructions  given, 
and  tbe  whole  together  correctly  state  tbe  law 
upon  tbe  subject  to  which  they  are  directed. 

We  are  of  opinion  that  it  was  proper  to  al- 
low interest  from  the  date  of  the  termination 
of  the  employment  upon  tbe  unpaid  amount 
due  plaintiff,  either  on  account  of  his  own 
services  or  those  of  his  wife,  which  were  not 
barred  by  tbe  statute  of  limitations.  Section 
3278,  Civ.  Code,  provides:  "Every  person 
who  Is  entitled  to  recover  damages  certain,  or 
capable  of  being  made  certain  by  calculation, 
and  the  right  to  recover  which  is  vested  In 
him  upon  a  particular  day.  Is  entitled  also  to 
recover  Interest  thereon  from  that  day."  Tbe 
contract  had  been  fully  performed  by  plaintiff 
and  his  wife,  the  fruits  thereof  accepted  by 
the  defendant  without  objection,  and  he  was 
clearly  in  default  The  only  matter  for  as- 
certainment was  the  value.  There  can  be  no 
question  of  the  certainty  of  ascertainment  of 
the  amount  of  plaintiff's  claim  on  account  of 
his  own  services,  and  we  think  that  interest 
from  tbe  maturity  of  the  claim  was  recover- 
able, as  well,  on  account  of  tbe  wife's  .servi- 
ces, notwithstanding  the  value  was  not  fl.\ed 
by  the  contract  Mix  v.  Miller,  57  Cal.  356. 
The  court  erred,  however,  in  charging  the  ju- 
ry that  they  must  disregard  the  plea  of  the 
statute  of  limitations  and  render  a  verdict,  if 
they  found  In  plaintiff's  favor,  for  the  whole 
sum  earned  and  unpaid  between  the  com- 
mencement of  the  services  and  their  termina- 
tion. Tbe  theory  of  the  trial  court  tbat  the 
statute  was  improperly  pleaded,  by  reason  of 
tbe  omission  in  the  answer  to  designate  tbe 
subdivision  of  section  339  under  which  tbe 
claim  was  asserted,  is  held  not  to  be  correct 
in  Churchill  v.   Woodworth  (CaL  Sup.)  84 
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Pac.  155.  The  error,  however,  In  this  charge 
to  the  jnry,  was  In  no  sense  prejudicial,  as 
affecting  the  claim  of  plaintiff  for  his  own 
services  and  those  of  his  wife  for  the  two 
years  preceedlng  the  oommencement  of  the 
action.  There  was  no  testimony  or  claim 
tending  to  show  that  any  portion  of  these  ser- 
vices were  barred.  Bni  as  to  all  preceeding 
services  the  bar  was  complete,  and  such 
charge,  or  refusal  to  charge,  in  connection 
with  the  statute  of  limitations,  could  be  prej- 
udicial only  as  affecting  that  portion  of  the 
claim  actually  barred.  It  is  seen  from  the 
record  that  the  payments  of  money  received 
during  the  two  years  immediately  preceding 
the  expiration  of  the  term  of  employment 
were  insufficient,  coupled  with  the  payments 
made  between  February,  1901,  and  1903,  to 
pay  for  the  services  of  those  two  years. 
There  is  therefore  no  testimony  even  tending 
to  show  payment  on  account  of  services  of  the 
husband  or  wife  for  the  two  years  immediate- 
ly preceding  February  1,  1895,  amounting, 
with  interest  to  the  date  of  the  rendition  of 
judgment,  to  the  sum  of  $2,710.63,  and  the 
plaintiff  Is  therefore  entitled,  if  he  shall  so 
elect,  to  an  affirmance  of  the  judgment  to 
that  amount;  otherwise,  a  new  trial  will  be 
necessary. 

It  is  therefore  ordered  that  upon  the  plain- 
tiff's filing  in  the  lower  court,  within  30  days 
from  the  filing  of  the  remittitur,  his  consent 
to  a  modification  of  the  judgment,  by  striking 
out  the  words  and  figures  "five  thousand  five 
hundred  and  eighty-eight  dollars  and  nineteen 
cents  ($5,588.19),"  and  inserting  in  lieu  there- 
of the  words  and  figures  "two  thousand  seven 
hundred  ten  dollars  and  sixty-three  cents  (|2,- 
710.G3),"  the  Judgment  and  order  so  modified 
shall  stand  affirmed;  and  that,  If  such  writ- 
ten consent  be  not  filed,  the  judgment  and  or- 
der appealed  from  be  reversed. 

We  concur:    QEAY,  P.  J, ;   SMITH,  X 


(148  Col.  MS) 

THOMPSON  V.  BASLEE.  et  al.  (Sac.  1,259.) 
(Supreme  Court  of  California.    Feb.  8,  1906.) 

1-  Ptjbuc  Lands — Receiver's  Receipt  —  Is- 
SDANCE— Effect— Title  to  Maintain  Ac- 
tions CONCEKNING  THE  LAND. 
_  Although    title    does    not    pass    from    the 
United  States  to  a  homestead  entryman  until 
the  issuance  of  a  patent  the  receiver's  receipt 
issued  to  an  entryman'in  possession  and  claim- 
ing land  under  Rev.  St.  U.  S.  §  2290  [U.  S. 
Comp.  St.  1901,  p.  1389],  constitutes  suffioient 
title   to  enable  him   to  maintain  or  defend  a 
.suit  concerning  the  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  S  76;  vol.  17,  Cent. 
Dig.  Ejectment,  §  43.] 

2.  Same— Sufficiency  of  Title. 
,^  By  Rev.  SL  U.  S.  g  2291  [U.  S.  Comp.  St. 
1901,  p.  1.S901,  a  patent  may  issue  to  a  person 
making  a  homestead  entry,  upon  proof  of  resi- 
dence and  cultivation  for  five  years,  and  sec- 
tion 2297  [U.  S.  Oomp.  St.  1901,  p.  1398]  pro- 
vides for  a  forfeiture  of  the  right  and  the  re- 
verting of  the  land  to  the  government  upon 
84  P.— U 


proof,  to  the  satisfaction  of  the  register  of  the 
land  office,  that  the  settler  has  changed  his  resi- 
dence or  abandoned  the  land  for  more  than  six 
months  at  any  time.  Held,  that  where  in  eject- 
ment plaintiff,  a  homestead  entryman,  showed 
the  issuance  of  a  receiver's  receipt  to  him  and 
gave  evidence  of  possession,  defendant,  claim- 
ing under  a  tunnel  location,  could  not  attack 
plaintiff's  rights  on  the  ground  that  he  had  not 
complied  with  the  statutory  requirements  as  to 
residence  and  cultivation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands.  {  302.] 

Department  1.  Appeal  from  Superior 
Court,  Tehama  County;  John  F.  Ellison, 
Judge. 

Action  by  Henry  Thompson  against  O.  M. 
Basler  and  others.  From  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendants  appeal. 
Affirmed. 

Holl  &  Dunn  and  Johnson  &  Chase,  for 
appellants.    McCoy  &  Cans,  for  respondent 

SLOSS,  J.  The  plaintiff,  claiming  possession 
of  and  title  to  160  acres  of  land  as  a  home- 
stead entryman,  under  the  land  laws  of  the 
United  States,  commenced  this  action  of 
ejectment  against  the  defendant  to  recover 
the  possession  of  a  portion  of  the  premises, 
and  $100  damages.  Judgment  went  for  the 
plaintiff  according  to  the  prayer  of  his  com- 
plaint, and  the  defendant  nov  appeals  from 
an  order  denying  his  motion  for  a  new  trial. 

It  appears  that  on  April  16,  1900,  there 
was  issued  to  the  plaintiff  the  receipt  of  the 
receiver  of  the  land  office  for  the  entry  of 
the  160  acres,  under  section  2290  of  the 
Revised  Statutes  of  the  United  States  [U.  S. 
Comp.  St.  1901,  p.  1389],  and  that,  shortly 
thereafter,  he  took  possession  of  the  land 
described  in  bis  reoeipt  as  his  homestead 
entry  thereunder.  In  the  autumn  of  1902  the 
defendant  came  upon  the  land,  took  posses- 
sion of  about  20  acres,  began  to  run  a  tunnel 
therein  for  mining  purposes,  and  posted  and 
recorded  notices  of  location  for  the  purpose 
of  acquiring  tunnel  rights  under  the  laws  of 
the  United  States.  Rev.  St  U.  S.  §  2323  [U. 
S.  Comp.  St  1901,  p.  1426.]  The  claim  of  the 
defendant  as  stated  in  his  brief,  is:  "That 
the  plaintiff  did  not  comply  with  the  home- 
stead laws  of  the  United  States  after  making 
his  application  and  obtaining  the  receiver's 
receipt."  In  support  of  this  claim,  be  intro- 
duced testimony  tending  to  show  that,  subse- 
quent to  the  entry,  the  plaintiff  bad  not  resid- 
ed on  the  land,  and  that  he  had  failed  to 
make  the  cultivation  of  the  land  required  to 
obtain  a  patent  thereto,  under  Rev.  St  U.  S. 
{  2291  [U.  8.  Comp.  St  1901,  p.  1390].  Al- 
though title  does  not  finally  pass  from  the 
United  States  until  the  issuance  of  a  patent 
It  is  well  settled  that  the  receiver's  receipt 
Issued  to  a  homestead  entryman  In  possession 
and  claiming  land  under  Rev.  St  U.  S.  | 
2290,  constitutes  ample  title  to  enable  him  to 
maintain  or  defend  a  suit  concerning  the 
land.    Code  Civ.  Proa  |  1925;  Goodwin  v. 
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McCabe,  75  Cal.  584,  17  Pac.  705;  Morrison 
V.  Coleman,  87  Ala.  655,  6  South.  374,  5  L.  R. 
A.  384;  Case  t.  Edgewortta,  87  Ala.  203, 
5  South  783;  Gulf,  etc.,  R.  Co.  t.  Clark,  101 
Fed.  078,  41  C.  C.  A.  597. 

The  plaintlfif  having  by  the  offer  ot  the  re- 
ceipt, coupled  with  evidence  of  possession, 
made  a  prima  facie  showing  of  a  right  to  sue 
in  ejectment,  the  question  Is  whether  it  was 
open  to  the  defendant,  claiming  to  enter  un- 
der a  tunnel  location,  to  attack  plaintiff's 
right  by  showing  that  there  had  been  a  fail- 
ure to  comply  with  the  statutory  provisions 
requisite  to  ripen  the  homestead  right  into 
a  perfect  title  by  patent  Under  section  2291 
of  the  Revised  Statutes,  a  patent  may  issue 
to  the  person  making  the  entry,  upon  proof  of 
residence  and  cultivation  for  the  period  of 
five  years,  and  compliance  with  certain  other 
conditions.  And  section  2297  [U.  S.  Comp. 
St.  1001,  p.  ^.398]  provides'  for  a  forfeiture 
of  the  right  and  the  reverting  of  the  land  to 
government  upon  proof,  to  the  satisfaction  of  the 
register  of  the  land  office,  after  notice  to  the 
settler,  that  such  settler  has  changed  his 
residence  or  abandoned  the  land  for  more 
than  six  months  at  any  time.  The  necessary 
effect  of  these  provisions,  taken  in  connection 
with  the  statutes  creating  the  federal  Land 
Department,  Is  to  confer  upon  the  officers 
of  that  departuient  the  exclusive  power  to  de- 
termine the  facts  of  residence  and  cultivation 
with  relation  to  homestead  entries.  "The 
Land  Department  of  the  United  States  has 
been  created  as  the  tribunal  for  determining 
the  right  under  the  laws  of  the  United  States 
of  any  person  to  receive  a  patent  for  any  of 
the  public  lands,  and  that  tribunal  is  vested 
with  jurisdiction  to  determine  all  questions  of 
fact  that  may  arise  In  any  controversy  re- 
specting such  right."  Gage  v.  Gunther,  136 
Cal.  338,  343,  68  Pac.  710,  89  Am.  St  Rep. 
141.  Where  the  Land  Department  has  pass- 
ed upon  such  questions  of  fact,  its  determina- 
tion Is  (in  the  absence  of  a  showing  of  fraud 
or  imposition)  conclusive  upon  the  courts. 
Stewart  v.  McHarry,  159  U.  S.  643,  16  Sup. 
Ct  117,  40  L.  Ed.  290;  Gage  v.  Gunther,  su- 
pra. And,  similarly,  while  a  question  is  un- 
der the  consideration  and  within  the  control 
of  the  Land  Department,  the  courts  will  not 
render  a  decree  in  advance  of  the  action  of 
the  government  officials,  and  thereby  render 
such  action  nugatory.  Marquez  v.  Frisbie,  101 
U.  S.  473,  25  L.  Ed.  800;  Casey  v.  Vassor  (O. 
C.)  50  Fed.  258;  Humblrd  v.  Avery  (0.  O.) 
110  Fed.  465. 

In  this  case  the  question  of  plaintiff's  resi- 
dence and  cultivation  were  within  the  control 
of  the  Land  Department,  and  could  have  been, 
determined  by  it  either  on  an  application 
for  patent,  or  on  proceedings  to  have  the  land 
revert  to  the  government,  pursuant  to  Rev. 
St  S  2297.  Since  no  steps  had  been  taken  to 
cancel  the  entry  under  the  provisions  of  sec- 
tion 2207.  the  lower  court  rightly  held  that  It 
had  no  power  to  determine  whether  or  not  the 


plaintiff  had  forfeited  his  rights  for  failure 
to  reside  on  the  land  and  cultivate  it  The 
land  In  question  having  been,  by  a  homestead 
entry,  valid  on  its  face,  and  subsisting  of 
record,  witiidrawn  from  entry  under  any  law 
of  the  United  States  (see  Hastings,  etc.,  R.  R. 
Co.  v.  WhitQey,  132  U.  8.  357,  10  Sup.  Ct 
112,  33  L.  Ed.  363),  the  defendant  was  not 
by  virtue  of  bis  tunnel  location.  In  a  position 
to  attack  plaintiff's  right  in  this  action. 
These  views  necessarily  dispose  of  the  con- 
tention that  the  findings  as  to  the  title  and 
possession  of  the  plaintiff  are  not  sustained 
by  the  evidence.  And  we  think  the  finding 
that  the  plaintiff  sustained  damage  in  the 
sum  of  $100  finds  sufficient  support  in  the 
record.  No  other  points  are  made  for  re- 
versal. 
The  order  denying  a  new  trial  Is  affirmed. 

We  concur:    ANGELLOTTI,  J.;  SHAW,  S. 


aV  Cal.  7S9) 
WUTCHUMNA  WATER  CO.  v.  RAGLE  et  aL 

(Sac  1,264.) 
(Supreme  Court  of  California.    March  2, 1906.) 

1,  Waters  and  Wateb  Coubses — Irbigation 
— ^Advebse  Possession — Extent  of  Right. 

The  rale  that  adverse  possession  of  land 
for  a  period  of  time  prescribed  by  the  statute  of 
limitations  not  only  bars  the  remedy,  but  ex- 
tinguishes the  right  of  the  person  holding  the 
true  written  title  and  vests  a  perfect  title  in 
the  adverse  bolder,  applies  to  the  prescriptive 
right  to  divert  water. 

2.  Judgment — Conformttt  to  Findings — Ib- 
bigation  Ditch — Adverse  Uses. 

Where,  in  a  suit  to  enjoin  defendants  from 
diverting  any  portion  of  the  waters  of  an  ir- 
rigation ditch,  the  court  found  that  defendants 
were  the  unqualified  owners  as  against  plaintiff, 
when  the  action  was  brought  of  an  absolute 
right  to  divert  a  certain  amount  of  water  from 
a  ditch  in  the  manner,  during  the  period  and  to 
the  extent  specified  in  the  decree,  the  court,  not 
having  found  that  such  right  had  been  at  any 
time  exercised  under  any  conditions  relating  to 
notice,  had  no  authority  to  decree  that  the  ex- 
ercise of  plaintiff's  right  should  be  subject  to 
the  giving  of  two  days'  notice  to  plaintiff  or  his 
superintendent  of  defendants'  need  of  water 
from  the  ditch  for  irrigation  purposes  before 
attempting  to  divert  the  same.' 

Department  1.  Appeal  from  Superior  Court,' 
Tulare  County ;  W.  B.  Wallace,  Judge. 

Action  by  the  Wutchumna  Water  Company 
against  L.  A.  Ragle  and  others.  From  an 
order  denying  defendant's  motion  to  vacate 
the  original  judgment-  and  to  amend  the 
court's  conclusions  of  law,  and  from  that  por- 
tion of  the  decree  which  required  defendants 
to  give  plaintiff  notice  of  their  Intention  to 
take  water  from  an  Irrigation  ditch,  defend- 
ants appeal.    Reversed. 

Alfred  Daggett,  for  appellants.  E.  O.  Lar- 
klns,  for  respondent 

LORIGAN,  J.    This  action  was  brought  to 
enjoin  defendants  from  diverting  any  portion 
of  the  waters  of  a  certain  water  ditch  known, 
as  the  Wutchumna  ditch,  situated  In  Tulare 


Digitized  by 


Google 


CaL) 


WUTCHUMNA  WATBB  CO.  ▼.  BAGLE. 


163 


county,  to  all  of  which  plaintiff  claimed  to  be 
the  owner.  By  their  answer  defendants,  as 
an  affirmative  defense  to  said  action  and  as  a 
basis  of  their  right  to  divert  water  from  said 
ditch,  averred  facts  under  which  they  claimed 
that,'  as  early  as  1877,  their  predecessor  in  in- 
terest in  the  lands  descriliM  In  their  answer 
had,  under  an  agreement  with  the  Pioneer 
Canal  Company,  to  whose  rights  In  said  canal 
plaintifC  succeeded,  acquired  a  perpetual  right 
to  divert  two  cubic  feet  of  water  per  second 
from  said  ditch  for  the  irrigation  of  said  land, 
that  from  1878  to  1883  said  predecessor,  of  de- 
fendants diverted  said  water  by  cutting  the 
bank  of  said  ditch,  but  that  from  1885,  In 
order  to  enable  him  to  divert  the  quantity  of 
water  which  he  claimed  was  necessary,  and 
to  which  he  was  entitled,  he  placed  a  dam 
in  the  channel  of  said  ditch  sufficient  to  divert 
said  two  cubic  feet  of  water,  and  thereafter 
said  dam  was  maintained  therein,  and  said 
quantity  of  water  diverged  from,  said  ditch  by 
the  predecessor  of  defendants  and  by  defend- 
ants themselves,  openly,  notoriously,  continu- 
ously, and  uninterruptedly,  under  a  claim  of 
right  so  to  'do,  adversely  to  said  plaintiff,  and 
with  the  knowledge  and  acquiescence  of  said 
plaintiff  from  1SS5  down  to  the  filing  of 
plaintlfTs  complaint  on  July  3,  1902.  The 
answer  concluded  with  a  plea  in  proper  form 
of  the  statute  of  limitations. 

Vpon  the  Issues  made  by  their  pleading 
the  case  was  tried  by  the  court  and  findings  of 
fact  and  conclusions  of  law  followed.  The 
findings  of  the  court  are  quite  full.  It  found 
that  there  was  a  parol  agreement  between  the 
predecessor  in  Interest  of  defendants  and  the 
Pioneer  Canal  Company,  under  which  the 
diversion  of  water  from  saldWutcbumna  ditch 
by  said  predecessor  had  its  inception;  that 
said  predecessor,  and  defendants  as  bis  suc- 
cessor in  interest,  had,  for  a  period  far  exceed- 
ing five  years  prior  to  the  commencement  of 
the  action,  continuously,  openly,  notoriously 
and  uninterruptedly,  under  a  claim  of  right, 
and  adversely  to  plaintiff,  taken  and  diverted 
from  the  ditch  of  plaintiff  water  sufficient  to 
irrigate  the  40  acres  of  land  described  In  their 
answer  during  the  months  of  April,  May, 
Jnne,  and  up  to  July  15th  of  each  year,  using 
a  bead  of  two  cubic  feet  per  second,  and  water 
snfficient  to  irrigate  20  acres  of  said  40  acres 
from  July  15th  to  August  15th  and  from  Feb- 
ruary Ist  to  April  1st  of  each  year,  using  a 
head  of  one  cubic  feet  per  second,  which  said 
water  was  taken  and  diverted  by  means  of 
said  ditch  and  dam  referred  to  in  their 
answer;  and  that  plaintlfTs  cause  of  action 
against  defendants  for  the  diversion  of  water 
from  said  Wutcbumna  ditch  and  to  the  extent 
and  for  the  purposes  above  foimd  was  barred 
by  stated  provisions  of  the  statute  of  limita- 
tions. In  addition  the  court  found:  "That 
the  said  plaintiff  •  •  •  is  the  owner  of 
said  Wutcbumna  ditch,  and  the  water  di- 
verted thereby,  subject  to  the  right  of  said  de- 
fendants •  *  *  to  take  and  divert  water 
from  said  Wutchiunna  ditch  as  aforesaid; 


and  that  said  defendants'  •  •  •  now 
have,  and  they  and  their  ancestors  and  pre- 
decessors in  estate  for  more  than  20  yeofs  last 
past  have  had,  the  right  as  against  the  said 
plaintiff,  to  take  and  divert  water  as  aforesaid 
from  the  said  Wutcbumna  ditch  for  irrigation 
on  said  40  acres  of  land;  and  that  said  defen- 
dants have  the  right  as  against  said  plaintiff 
to  keep  and  maintain  in  the  channel  of  said 
Wutcbumna  ditch  a  dam  sufficient  to  enable 
them  to  take  and  divert  from  said  ditch  the 
quantity  of  water  aforesaid  at  the  times 
aforesaid." 

As  conclusions  of  law  from  the  findings  the 
court  decided  that  defendants  were  entitled 
to  divert  water  from  the  ditch  of  plaintiff  at 
the  times  and  In  the  quantities  specified  in  the 
findings  just  referred  to,  and  to  keep  and 
maintain  a  dam  in  tlie  channel  of  plaintiff's 
ditch  sufficiently  high  for  that  purpose,  and 
then  further  decided :  "That  plaintiff  provide 
and  maintain  at  the  point  of  diversion  of  the 
Jones  (derendants')  ditch  a  permanent  head- 
gate,  dam  and  measuring  box,  which  shall  be 
under  the  control  and  supervision  of  plaintiff, 
and  that  defendants,  or  either  of  them,  shall 
not  Interfere  with  the  same,  nor  turn  the 
water  out  of  said  Wutcbumna  ditch  without 
giving  the  superintendent  at  least  one  day's 
written  notice  that  they  needed  the  water  turn- 
ed out  for  the  irrigation  of  their  said  lands. 
Should  the  superintendent  after  notice  refuse 
or  neglect  to  turn  out  the  water  which  they 
or  either  of  them  are  entitled  to,  or  less  than 
the  quantity  herein  awarded,  defendants,  or 
either  of  them,  may  open  said  headgnte  and 
turn  the  water  out  to  which  they  may  be 
entitled.  In  case  said  superintendent  cannot 
be  found  after  diligent  Inquiry,  defendants 
may  post  said  notice  above  referred  to  at  the 
said  dam  or  beadgate,  in  lieu  of  delivering  the 
same  to  him  as  aforesaid.  At  the  end  of  each 
Irrigation  defendant  shall  promptly  close  the 
beadgate  and  turn  the  water  back  down  said 
Wutcbumna  ditch,  or  notify  the  superintend- 
ent that  their  irrigation  Is  completed."  Judg- 
ment was  entered  upon  the  said  findings  and 
conclusions  of  law,  which,  after  adjudging  the 
right  of  defendants  to  take  the  quantity  of 
water  at  and  for  the  times  designated,  and  to 
maintain  a  dam  In  the  ditch  of  plaintiff  for 
that  purpose,  contained  also  as  a  part  there- 
of, verbatim,  that  portion  of  the  conclusions 
of  law  which  we  have  just  quoted. 

Defendants  were  satisfied  with  the  findings 
of  fact,  but  being  dissatisfied  with  the  con- 
clusions of  law  and  the  judgment  entered 
thereon,  in  due  time,  under  sections  663  and 
663%  of  the  Code  of  Civil  Procedure,  and  on 
the  ground  of  Inconsistent  and  erroneous  con- 
clusions of  law,  not  consistent  with  and  not 
supported  by  the  findings  of  fact  filed, 
moved  the  court  to  set  aside  said  conclusions 
of  law,  and  the  judgment  entered  thereon,  and 
to  amend  said  conclusions  of  law  by  striking 
therefrom  that  portion  thereof  above  quoted, 
and  to  enter  a  different  judgment  by  striking 
from  the  judgment  entered  ail  that  portion 
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which  followed  and  embraced  the  said  quoted 
conclusions  of  law  as  a  part  of  it  On  the 
hearlqg  of  the  motion  the  court,  in  effect, 
denied  it,  but  made  an  order  vacating  said 
Judgment,  amended  its  conclusions  of  law,  and 
order  and  entered  another  Judgment  thereon, 
to  which  defendants  duly  excepted. 

The  amended  conclusions  of  law,  and  the 
Judgment  entered  thereon,  differ  in  no  mate- 
rial respect  from  that  portion  of  the  conclu- 
sions and  judgment  theretofore  made  and  en- 
tered, and  against  which  defendants'  motion 
was  directed.  The  amended  portion  of  the 
conclusions  of  law  and  the  Judgment  entered, 
which  follows  its  identical  language,  pro- 
vides :  "That  plaintiff,  prior  to  Jan.  15, 1904, 
provide  and  thereafter  maintain  a  permanent 
dam,  measuring  box,  and  hsadgate  at  the 
point  of  diversion  of  the  Jones  (defendants') 
ditch,  and  If  plaintiff  falls  to  comply  with 
this  order  within  the  time  aforesaid  defend- 
ants may  divert  from  said  Wutchumna  ditch 
at  said  point  of  diversion  of  the  Jones  (de- 
fendants') ditch  the  water  to  which  they  may 
be  entitled  and  which  they  are  hereby  award- 
ed, using  all  necessary  means.  That,  upon 
plaintiff  providing  and  maintaining  the  dam, 
measuring  box,  and  headgate  as  aforesaid, 
defendants  shall  not  turn  water  out  of  said 
ditch  without  giving  the  superintendent, 
ditch  tender,  or  other  agent  of  plaintiff  in 
charge  of  said  ditch,  at  least  two  days'  writ- 
ten notice,  personally  delivered  to  him,  or  at 
least  three  days'  written  notice  by  posting 
the  same  on  said  headgate,  or'  depositing  It 
in  any  'hox  affixed  to  such  headgate  that 
plaintiff  may  provide  for  the  purpose  of 
receiving  such  notice.  At  the  end  of  each 
Irrigation  defendants  shall  promptly  close 
said  headgate  and  turn  the  water  back  down 
the  Wutchumna  ditch.  Should  plaintiff,  aft- 
er the  giving  of  said  notice,  refuse  or  neglect 
to  turn  to  defendants  the  quantity  of  water 
defendants  demand  and  may  be  entitled  to  re- 
ceive at  the  time  designated,  then  defendants 
may  enter  upon  said  ditch  and  take  there- 
from the  water  they  are  entitled  to  receive. 
Such  notice  to  be  dated  and  signed,  and  state 
that  at  a  time  named  defendants  will  need 
the  water  to  which  they  are  entitled,  or  If  all 
is  not  required,  a  designated  quantity." 

Two  appeals  are  taken  by  defendants,  one 
from  the  order  denying  their  motion,  as 
made,  to  set  aside  and  vacate  the  original 
Judgment  and  amending  the  previous  con- 
clusions of  law,  which  branch  of  the  ap- 
peal Is  presented  on  a  bill  of  exceptions;  the 
other  is  from  that  portion  of  the  final  Judg- 
ment which  follows  the  amended  conclusions 
of  law  last  made,  and  Is  presented  on  the 
Judgment  roll.  Both  these  appeals  are  pre- 
sented together,  and,  as  the  ground  urged  for 
a  reversal  is  common  to  both,  we  will  dis- 
cuss only  the  appeal  from  the  quoted  portion 
of  the  final  judgment  entered  upon  the 
amended  conclusions  of  law,  because  the  con- 
clusion we  reach  upon  the  question  of  its 


validity  will  necessarily  dispose  of  the  ap- 
peal from  the  order. 

The  particular  point  urged  on  the  appeal 
from  said  Judgment  based  on  the  amended 
conclusions  of  law  is  that  the  portion 
thereof  providing  for  notice  to  be  given  by 
defendants  before  they  can  exercise  the  right 
to  take  water  from  the  ditch  of  plaintiff 
is  not  warranted  or  supported  by  the  findings 
of  fact,  and  is  erroneous.  In  other  words. 
It  is  insisted  that,  as  It  appears  from  the 
findings  of  fact  that  the  defendants  had  ac- 
quired and  possessed  at  the  commencement 
of  the  action  the  absolute,  unqualified,  and 
unrestricted  right  to  take  and  divert  from 
the  plaintiff's  ditch  a  certain  quantity  of 
water  at  certain  times,  and  that  such  right 
had  its  origin  In  a  parol  grant,  and  .was 
matured  and  made  effectual  by  a  use  of 
more  than  five  years,  openly,  -notoriously, 
continuously,  unlntei>ruptedly,  and  adverse- 
ly, and  with  the  knowledge  and  acquiescence 
of  plaintiff  and  Its  predecessors,  xmder  a 
claim  of  right,  and  as  there  is  no  finding 
by  the  court  that  this  right  was  exercised 
at  any  time  by  giving  any  kind  or  character 
of  notice  to  plaintiff,  the  court  was  without 
warrant  or  authority  by  its  Judgment  to  Im- 
pose any  conditions  or  limitations  with  re- 
spect to  notice  upon  the  future  exercise  of 
their  right;  that  the  amended  conclusions 
of  law  and  that  portion  of  the  Judgment 
following  them,  relative  to  requiring  notice, 
are  Inconsistent  with  the  facts  found,  which 
showed  that  the  defendants  when  plaintiff's 
action  was  commenced  then  had  the  vested, 
absolute  right,  without  notice  of  any  kind 
to  plaintiff,  to  divert  during  fixed  periods 
given  quantities  of  water  from  the  Wutchum- 
na ditch.  We  think  there  can  be  no  doubt 
of  the  legal  correctness  of  the  position  of 
defendants. 

Under  the  findings  of  the  court  the  de- 
fendants bad,  at  the  commencement  of  the 
action,  acquired  a  perfect  and  complete  pre- 
scriptive right  to  divert  the  waters  in  ques- 
tion from  plaintiff's  ditch.  This  right  was 
acquired  and  perfected  by  virtue  of  the  stat- 
ute of  limitations.  It  has  long  been  the  set- 
tled law  in  this  state  that  the  adverse  pos- 
session of  land  for  a  period  of  time  prescrib- 
ed by  the  statute  of  limitations  not  only 
bars  a  remedy,  but  extinguishes  the  right 
of  the  person  holding  the  true  written  title, 
and  vests  a  perfect  title  In  the  adverse  hold- 
er. Arrlngton  v.  Llscom,  34  Cal.  365,  94 
Am.  Dec.  722.  The  perfect  title  which  such 
adverse  occupancy  confers  "is  denominated 
a  title  by  prescription,  which  is  sufficient 
against  all."  Civ.  Code,  S  1007.  While  Ar- 
rlngton T.  Llscom,  supra,  involved  the  ques- 
tion of  title  by  adverse  possession  to  land, 
the  doctrine  announced  there  has  been  uni- 
formly held  applicable  as  to  the  prescriptive 
right  to  divert  water.  As  said  In  Water  Co. 
V.  Richardson,  72  Cal.  601,  14  Pac.  381 :  "So 
far,  therefore^  as  the  title  to  property  is  con- 
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cemed,  or,  at  all  events,  so  far  as  tbe  title 
to  real  property  Is  concerned,  prescription 
and  limitation  are  convertible  terms;  and  a 
plea  of  tbe  proper  statute  of  limitations 
Is  a  good  plea  of  a  prescriptive  rigbt.  Tbe 
language  of  decisions  witb  reference  to  water 
rights  bas  been  in  accordance  witb  tbis  view. 
See  Crandail  v.  Woods,  8  Cal.  144;  Camp- 
bell V.  West  44  Cal.  646;  Cave  v.  Crafts, 
53  Cal.  135."  To  the  same  effect  are  the 
later  cases  of  Alta  Laud,  etc.,  Co.  v.  Hancock, 
85  Cal.  227,  24  Pac.  645,  20  Am.  St.  Rep.  217; 
Faulkner  v.  Rondonl,  104  Cal.  146,  37  Pac. 
883.  Under  these  authorities  the  defendant, 
at  the  time  plaintiff  commenced  its  action, 
baving  already  acquired,  as  the  findings  show, 
a  prescriptive  right  to  divert  the  waters  of 
tbe  Wutchumna  ditch,  the  extent  of  that  rigbt 
is  to  be  aetermined  from  tbe  nature  and  char- 
acter of  the  adverse  user  on  which  It  is  found- 
ed; the  rigbt  is  commensurate  with  the  ex- 
tent to  which  It  was  adversely  enjoyed  for  tbe 
requisite  statutory  period  sufficient  to  vest 
the  rigbt. 

Now  tbe  findings  show  that  the  right  to 
take  these  waters  had  its  inception  in  a  parol 
grant  to  tbe  predecessors  of  defendants  of  a 
perpetual  right  to  do  so,  and  that  by  adverse 
user  for  over  20  years  the  defendants  had 
acquired  the  right  to  take  the  waters  from 
such  ditch  in  tbe  manner,  and  to  tbe  extent, 
and  during  tbe  periods  stated  In  the  findings. 
It  is  nowhere  found  by  the  court  that  the 
parol  grant  of  a  perpetual  right  bad  attached 
to  it  any  condition  or  limitation  as  to  Its 
exercise,  nor  that  the  adverse  right,  fotmd  to 
have  been  acquired  by  and  vested  In  de- 
fendants at  tbe  commencement  of  tbe  action, 
was  ever  exercised  under  any  conditions  rel- 
ative to  notice,  or  that  any  notice  was  ever 
given  by  defendants  to  plalntifF,  save  tbe 
notice  it  had  from  the  open  and  notorious 
use  of  the  waters  of  which  tbe  court  finds 
the  plaintifC  had  knowledge,  and  In  which 
It  acquiesced.  On  the  contrary,  the  finding 
of  the  court  Is  to  tbe  clear  effect  that  the 
right  acquired  and  possessed  by  tbe  defend- 
ants as  against  plaintiflT,  when  the  action 
was  commenced,  was  an  absolute,  uncondi- 
tioned, unqualified,  and  unrestricted  rigbt 
to  divert  waters  from  tbe  Wutchumna  ditch 
In  tbe  manner,  during  tbe  periods,  and  to  the 
extent  that  tbe  court  found.  As  tbe  rigbt 
80  acquired  is  not  found  by  tbe  court  to  have 
been  at  any  time  exercised  under  any  con- 
ditions as  to  notice,  tbe  court  was  without 
authority  in  Its  amended  conclusions  of 
law,  and  in  the  portion  of  the  judgment 
complained  of,  to  attach  such  conditions  to 
the  exercise  of  the  enjoyment  of  tbe  rigbt 
in  the  future.  In  Allen  v.  San  Jose  Land 
A  Water  Co.,  92  Cal.  138,  28  Pac.  215,  15 
L.  R.  A.  93,  plaintiff  brought  an  action  to 
restrain  defendants  from  laying  pipes  per- 
manently iu  a  ditch  across  bis  land.  De- 
fendants answered,  setting  up  title  to  tbe 
ditch  and  water  by  adverse  user;  admitted 
that  they  intended  to  lay  pipes .  therein  per- 


manently, and  averred  that  as  laid  these 
pipes  would  l>e  of  no  greater  carrying  capa>- 
city  than  their  ditch;  that  laying  them  would 
render  tbe  use  of  the  easement  less  burden- 
some to  plaintiffs'  servient  estate  and  more 
convenient  to  defendants;  that  no  damage 
would  be  done  to  plaintiffs'  land,  and  no 
damage  or  trespass  was  threatened  or  in- 
tended. Judgment  awarding  a  perpetual  in- 
junction restraining  defendants  from  lay- 
ing tbe  pipes  was  granted  plaintiffs  on  the 
pleadings.  In  sustaining  tbe  judgment  on 
appeal  tbis  court  said :  "Section  806  of  the 
Civil  Code  provides:  'The  extent  of  a  serv- 
itude Is  determined  by  the  terms  of  the  grant 
or  tbe  nature  of  tbe  enjoyment  by  which 
It  was  acquired ;'  and  it  appears  to  be  settled 
doctrine  that  both  parties  have  the  right 
to  Insist  that  so  long  as  tbe  easement  Is  en- 
joyed it  shall  remain  substantially  the  same 
as  It  was  at  the  time  the  right  accrued,  en- 
tirely regardless  of  the  question  as  to  the 
relative  benefit  and  damage  that  would  en- 
sue to  tbe  parties  by  reason  of  a  change  in 
tbe  mode  and  manner  of  its  enjoyment  De- 
fendants' title  rests  upon  a  right  by  pre- 
scription— an  implied  grant,  a  grant  which 
limits  and  defines  defendants'  rights  as  fully 
and  as  strictly  as  though  the  grant  were  ex- 
press; and  for  the  purpose  of  determining 
its  terms  we  must  look  to  tbe  nature  of  the 
enjoyment  by  which  it  was  acquired,  for,  as 
provided  by  the  section  already  quoted,  the 
nature  of  that  enjoyment  measures  the  ex- 
tent of  tbe  servitude."  It  was  subsequently 
held  by  this  court,  In  harmony  with  the  prin- 
ciple declared  in  the  decision  just  quoted, 
that  where,  in  1889,  one  bad  built  a  flume 
across  a  ditch,  which  obstructed  the  flow 
of  water  in  said  ditch,  and  had  maintained 
said  flume  thereafter  until  1899,  not  under 
license,  but  as  a  right  he  acquired  a  pre- 
scriptive title  thereby,  and  could  not  be 
required  to  do  some  act  as  a  condition  to 
the  future  maintenance  of  said  flume.  Cen- . 
terville  &  K.  I.  D.  Co.  v.  Sanger  Lumber  Co., 
140  Cal.  888,  73  Pac.  1079.  See,  also,  Greg- 
ory V.  Nelson,  41  Gal.  289;  Oliver  v.  Agasse, 
182  Cal.  299,  64  Pac.  401.  Tbe  principle  de- 
clared In  these  authorities  is  that  the  rights 
of  a  party  who  has  acquired  a  prescriptive 
title,  and  the  rights  of  one  against  whom  said 
title  Is  acquired,  are  mutual,  and  each  Is  en- 
titled to  demand  that  the  prescriptive  right 
be  exercised  in  the  same  manner  that  It  was 
exercised  while  It  was  being  acquired. 

Under  the  principle  declared  by  tbe  author- 
ities just  cited,  the  future  use  and  enjoyment 
by  defendants  of  the  right  to  divert  the  wa- 
ters of  the '  Wutchumna  ditch  Is  to  be  meas- 
ured by  the  use  and  enjoyment  whcb  they 
possessed  when  their  prescriptive  right  ac- 
crued and  became  vested.  Tbe  findings  of 
fact  shows  that  defendants  had  acquired  this 
right  by  continuous  adverse  user,  and  that 
their  use  and  enjoyment  of  the  right  bad 
been  in  the  manner  prescribed  by  the  stat- 
ute of  limitations;  that  this  rigbt  bad  been 


Digitized  by 


Google 


166 


84  PACIFIC  KBPORTBR. 


((teL 


acquired  under  the  conditions  prescribed  by 
said  statute,  and  was  possessed  as  complete- 
ly as  the  statute  could  vest  It.  Tbe  court 
having  so  found,  and  It  nowhere  appearing 
in  any  finding  that  the  prescriptive  right, 
which  the  court  finds  was  vested  in  the  de- 
fendants at  the  commencement  of  tbe  action, 
was  ever  exercised  by  giving  any  notice  to 
plaintiff,  the  court  could  not  modify,  restrict, 
or  qualify  that  right  by  Imposing  conditions 
In  its  conclusions  of  law  or  in  the  Judgment 
for  the  exercise  of  it  in  the  future  under 
notice  to  the  plaintiff-  While  in  the  briefs 
of  counsel  for  appellants  it  is  insisted  that 
all  the  quoted  part  of  the  Judgment  api>ealed 
from  is  erroneous.  Including  the  portion  there- 
of requiring  plaintiff  to  provide  and  thereaft- 
er maintain  a  permanent  dam,  measuring 
box  and  headgate  at  the  point  of  diversion 
of  the  Jones  (defendants')  ditch,  as  well  as 
that  portion  requiring  notice  to  be  given 
plaintiff  by  defendants  before  they  shall  be  en- 
titled to  turn  water  out  of  said  ditch,  yet,  as 
on  the  oral  argtuueut  objection  to  the  first 
part  of  the  Judgment  was  abandoned,  and  ap- 
pellants' attack  confined  solely  to  the  mat- 
ter of  notice,  our  disposition  of  the  appeals 
will  be  confined  to  this  latter  point.  It  is, 
as  we  said  In  the  beginning,  unnecessary  to 
discuss  the  appeal  taken  from  the  order,  nor 
do  we  think  it  necessary  upon  reversal  to 
make  any  particular  direction  concerning  It, 
as  the  essential  point  Involved  In  both  ap- 
peals can  be  disposed  of  under  the  order  to 
be  made  on  the  appeal  from  the  final  Judg- 
ment. 

As  upon  the  facts  found  the  court  was  not 
warranted,  either  in  Its  original  or  amended 
conclusions  of  law,  or  In  the  first  or  final 
Judgment,  in  requiring  defendants  to  give 
any  notice  to  plaintiff  as  a  condition  upon 
which  their  acquired  prescriptive  right  to 
divert  waters  from  plaintiff's  ditch  should 
be  exercised,  both  the  order  and  Judgment 
appealed  from  are  reversed,  and  the  lower 
court  is  directed  to  enter  a  judgment  on  the 
findings  of  fact,  eliminating  and  excluding 
ail  that  portion  of  the  Judgment  appealed 
from  which  requires  that  defendant  shall 
give  to  plaintiff  any  notice  before  exercising 
their  right  to  divert  and  use  water  from  the 
Wutchumna  ditch  to  the  extent  that  the  find- 
ings show  that  the  defendants  have  the  right 
to  use  tbe  same. 

We  concur:  HENSHAW,  J.;  McPAR- 
LAND,  J. 

(148  Cal.  610) 

PARNUM  et  at  v.  CLARKE  et  al.    (S.  P. 

3.503.) 
(Supreme  Court  of  California.    Peb.  3,  1906.) 

1.  Injunction — Grounds — BaGAcn    of    Con- 

tbac't. 

By  the  express  provisions  of  Civ.  Ode,  $ 
3423,  an  injunction  cannot  be  granted  to  pre- 
vent tlie  breach  of  a  contract,  tlie  performance 
of  which  cannot  be  specifically  enforced. 

fEd.  Note. — For  cases  in  point,  see  voL  27, 
Cent  Dig.  Injunction,  |  113.] 


2.  Specific  Pebforuanoe — ^Vkhdob  and  Pub- 
CHASEB^ — Sufficiency  of  Defendants'  Titus. 

The  forest  reservation  act  (Act  Cong.  June 
4,  1897,  c.  2,  30  Stat  11)  provides  tliat  wiien- 
ever  the  United  States  reserves  land  for  forest 
purposes  all  persons  owning  land  within  tbe 
DOtmdaries  of  tbe  reservation,  upon  surrendering 
the  same  to  tbe  government  may  select  in  iieu 
thereof  an  equal  amount  of  other  public  land,  va- 
cant and  open  to  settlement  Held,  that  where 
one  surrendered  land  within  a  forest  reserva- 
tion, and  filed  a  selection  of  public  lands  in  com- 
pliance with  the  regulations  of  tbe  land  de- 
f>artment,  accompanying  it  with  proofs  that  the 
ands  selected  were  vacant  and  open  to  settle- 
ment, he  acquired  at  least  an  inchoate  equitable 
right,  capable  of  being  enlarged  into  a  complete 
title  by  the  approval  of  the  commissioner  of  the 
general  land  office,  and  hence  one  to  whom  he 
had  contracted  to  convey  tbe  land  so  selected 
could  maintain  an  action  for  specific  perform- 
ance to  the  extent  of  the  selector's  title. 

[EM.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.   Specific   Performance,  (  48.] 

3.  Same — Sufficiency   of   Plaintiffs'   Peb- 
fokmance. 

Where  plaintiffs  employed  defendant  to 
locate  government  lands,  and  agreed  to  pay  him 
$5  an  acre  for  ail  tracts  located  and  for  which 
a  good  title  should  be  obtained,  and  to  deposit 
a  sum  in  a  bank  with  directions  to  pay  over  the 
price  per  acre  to  defendant  on  delivery  of  prop- 
er deeds,  and  plaintiff,  in  pursuance  of  the  con- 
tract, paid  into  the  bank  all  tbe  money  to  be 
paid,  and  the  locations  had  been  made,  and 
plaintiff  had  l>een  placed  in  possession,  and  ex- 
pended moneys  in  taking  possession  and  in  tbe 
care  of  the  lands,  tbe  contract  was  so  far  ex- 
ecuted that  plaintiff  was  entitled  to  maintain 
an  action  for  specific  performance. 

[Ed.  Note. — For  cases  in  point  see  vol.  44, 
Cent  Dig.  Specific  Performance,  {  240.] 

4.  Same — Inability  of  Pebfobmance  by  De- 
fendant. 

Civ.  Code,  §  3390,  subds.  4,  5,  provides  that 
an  agreement  to  perform  an  act  which  tbe  party 
has  no  power  lawfully  to  perform  when  re- 
quired to  do  so  and  an  agreement  to  procure 
tbe  act  or  consent  of  any  third  persons  cannot 
be  specifically  enforced.  Held,  that  where  de- 
fendant contracted  to  locate  public  lands  and 
procure  the  title  for  plaintiff,  defendant  to  tie 
paid  a  specified  sum  per  acre  by  plaintiff,  and 
defendant  filed  proper  locations  of  government 
land  vacant  and  open  to  location  and  did  all 
tliat  the  law  required  him  to  do  to  procure  a  good 
title,  and  the  locations  were  before  the  Commis- 
sioner of  tbe  General  Land  Oflice  to  be  passed  on 
by  him  in  proper  time,  the  contention  that  an 
action  by  plaintiff  for  specific  performance 
could  not  be  maintained  under  the  statute  was 
without  merit. 

[Ed.  Note. — For  cases  in  point  see  vol.  44, 
Ont  Dig.  Specific  Performance,  j  31.] 

5.  Vendor  and  Purchaser — Construction  or 
C30NTBACT — Sale  or  Agency. 

Where  a  contract  required  defendant  to 
select  for  plaintiff  government  lands,  for  which 
plaintiff  agreed  to  pay  him  a  certain  sum  per 
acre,  plaintiff  to  deposit  money  in  a  bank,  with 
directions  to  pay  over  the  acreage  price  to  de- 
fendant whenever  he  should  deliver  to  tbe  bank 
a  deed  from  the  person  making  the  location  to 
plaintiff,  tbe  contract  was  not  one  of  sale,  but 
one  creating  an  agency  between  plaintiff  and 
defendant 

6.  Injunction — Restbainino  Breach  of  <3on- 
TiiACT — Complaint — Sufuciency. 

A  complaint  alleged  that  plaintiff  employed 
defendant  B.  to  locate  certain  government  land* 
for  plaintiff,  plaintiff  to  pay  him  a  specified 
sum  per  acre  for  all  that  portion  of  tlie  tract 
which  could  be  located  and  good  title  obtained; 
that  defendant  B.  was  agent  of  defendant  C. 
for  the  purpose  of  locating  in  tbe  name  of  C. 
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soTemment  landa  In  lien  of  lands  previously 
neld    by   C.    onder   patents    from    the    United 

States  within  ttie  forest  reservation  of  the 
United  States,  which  had  been  relinquished  and 
conveyed  by  C.  to  the  United  States  under  the 
act  authorizing  those  holding  lands  within_  forest 
reservations  to  select  other  public  lands  in  lieu 
thereof;  that  the  lands  held  by  C.  within  the 
forest  reservation  were  held  as  securities  for 
moneys  advanced  to  B.  by  C. ;  that  the  lands 
selected  in  lieu  thereof  were  likewise  held;  that 
it  was  agreed  between  B.  and  C.  that  on  the 
sale  of  the  lieu  lands  the  proceeds  should  be 
credited  upon  B.'s  indebtedness  and  that  C. 
should  convey  his  interest  to  the  purchasers; 
that  in  pursuance  of  such  contract  certain  lands 
were  selected  in  the  name  of  C.  for  the  benefit 
of  plaintiff,  but  that  subsequent  to  the  selec- 
tion. C,  with  the  consent  of  B.,  conveyed  an 
interest  in  the  lands  to  a  certain  corporation, 
which  had  knowledge  of  the  contract  between 
plaintiff  and  B.,  and  plaintiff  prayed  that  de- 
fendants be  enjomed  from  conveying,  etc.,  any 
of  the  lands  selected.  Hdd,  that  the  complaint 
sufficiently  stated  a  canse  of  action  both  against 
C  and  against  the  corporation. 

7.  Sahe — ^Tempobart   IxjinccnoN — Grounds. 

Code  Civ.  Proc.  |  527,  provides  that  an  in- 
junction may  be  granted  at  any  time  before 
jadgment  on  a  verified  complaint  or  affidavit 
showing  satisfactorily  that  sufficient  grounds 
ezjst'  therefor.  Held,  that  where  defendant 
selected  public  lands  under  a  contract  to  secure 
them  for  plaintiff,  in  an  action  to  restrain  de- 
fendant from  conveying  the  land  selected  by 
him,  etc.,  plaintiff  yraa  entitled  to  preliminary 
injunction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  §§  305,  306.] 

8.  Same — Dissolution — Grounds. 

A  showing  that  the  Commissioner  of  the 
Land  Office  had  not  acted  on  the  selections 
made  by  defendant  did  not  warrant  the  dis- 
solution of  plaintiff's  temporary  injunction. 

Department  2.  Appeal  from  Superior 
Conrt,  City  and  County  of  San  Francisco; 
Frank  H.  Kerrigan,  Judge. 

Action  by  N.  C.  Famuni  and  others 
against  C.  W.  Clarke  and  others.  From  a 
judgment  for  defendants  sustaining  a  de- 
murrer to  an  amended  and  supplementary 
complaint,  and  from  an  order  dissolving  a 
temporary  Injunction,  plaintiffs  appeal.  Re- 
versed. 

Charles  W.  Slack.  B.  O.  Larkins,  and  U.  T. 
Ciotfelter,  for  appellants.  Leon  Samuels  and 
Freeman  &  Bates,  for  respondents. 


LORIOAN,  J.  Two  appeals  are  here  pre- 
sented, one  from  a  judgment  for  defendant 
after  a  demnrrer  to  an  amended  and  sup- 
plemental complaint  had  been  sustained,  and 
plaintiffs  had  refused  to  amend,  the  other 
from  an  order  dissolving  a  temporary  injunc- 
tion which  had  been  granted  when  the  action 
was  commenced.  The  demurrer  which  was 
sustained  was  a  general  one,  and  the  validity 
of  the  order  with  reference  to  it  is  the  first 
question  presented  for  determination. 

The  amended  and  supplemental  complaint 
alleges,  that  on  December  5,  1899,  the  plain- 
tiffs and  the  defendant  John  A.  Benson  en- 
tered into  a  contract  which  Is  set  forth  at 
tebgth  in  the  complaint,  the  essential  pro- 
visions of  which  recite  that  plaintiffs  employ 


and  contract  with  Benson  to  locate  for  them 
certain  government  lands,  described  by  par- 
ticular governmental  subdivisions,  situated 
in  Kern  county,  this  state.  In  the  district  of 
lands  subject  to  sale  at  the  United  States 
land  office  in  Visalla,  said  lands  aggregating 
3,320  acres,  for  which  the  plaintiffs  agree  to 
pay  him  $5  per  acre,  for  all  that  portion  of 
said  tracts  which  can  be  located  and  a  good 
title  obtained ;  that  plaintiffs  will  deposit  $16,- 
600  in  theKern  Valley  Bank  of  Bakersfleld  with 
directions  to  said  bank  to  pay  to  said  Benson 
$5  an  acre  for  the  land  described  whenever 
Benson  shall  deliver  to  said  bank  a  deed  from 
the  person  who  makes  the  location  convey- 
ing to  the  plaintiffs  all  of  the  right,  title,  and 
Interest,  both  present  and  prospective,  of  the 
said  locator  to  the  lands  described  In  the 
agreement,  or  any  portion  thereof,  together 
with  evidence'  that  the  said  Iqnd  has  been 
located  by  the  party  making  the  conveyance, 
and  that  said  location  has  been  accepted  by 
the  Commissioner  of  the  General  Land  Office 
Benson  agrees  that  he  will  locate  and  select 
said  land,  or  cause  the  same  to  be  located 
and  selected  for  plaintiffs  In  the  proper 
United  States  land  office,  under  the  laws  of 
the  United  States  and  in  conformity  with  the 
rules  and  regulations  of  the  Interior  Depart- 
ment. The  contract  further  provides  for  the 
refunding  to  the  plaintiffs  by  Benson  of  the 
sum  of  $5  an  acre  for  any  portion  of  said 
lands  to  which  title  may  fail.  The  contract 
Is  signed  by  all  the  parties  thereto  and  ap- 
pended to  it  Is  the  certificate  of  the  Kern 
Valley  Bank,  of  the  same  date  as  that  of  the 
contract,  that  |10,G00  had  been  deposited  In 
the  bank  by  plaintiffs  to  be  paid  Benson 
whenever  the  same,  or  any  portion  thereof, 
was  payable  to  him  under  the  terms  of  the 
foregoing  agreement.  The  complaint  further 
alleges  that  the  defendant  Benson  was  the 
agent  of  defendant  Clarke  for  the  purpose 
of  selecting  and  locating.  In  the  name  of  said 
Clarke,  government  lands  of  the  United 
States  In  lien  of  lands  which  bad  theretofore 
been  held  by  Clarke  under  patents  from  the 
United  States  within  the  public  forest  reser- 
vations of  the  United  States,  and  which  had 
been  duly  relinquished  and  conveyed  by 
Clarke  to  the  government  of  the  United 
States  under  the  provisions  of  an  act  of  Con- 
gress approved  June  4,  1897.  c.  2,  30  Stat  11, 
entitled  "An  act  making  appropriations  for 
sundry  civil  expenses  of  the  govemmwit  for 
the  fiscal  year  ending  June  30,  1808,  and  for 
other  purposes";  that  the  lands  so  held  by 
Clarke  within  the  public  forest  reservations 
as  aforesaid,  were  held  by  him  as  security 
for  moneys  advanced  to  Benson  by  Clarke, 
and  the  lands  selected  and  located  by  Benson 
in  the  name  of  Clarke,  in  lien  of  said  lands 
held  by  the  latter  within  the  public  forest 
reservations  of  the  United  States,  were  like- 
wise held  by  Clarke  as  security  for  moneys 
advanced  as  aforesaid:  that  it  was  agreed 
between  Clarke  and  Benson,  that  when  the 
lands  so  selected  and  located  as  aforesaid 
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were  sold  by  Benson,  and  the  price  was  satis- 
factory to  Clarke,  the  moneys  received  there- 
from should  be  credited  upon  the  indebted- 
ness of  Benson,  and  that  Clarke  should  con- 
vey all  his  right,  title,  and  interest  to  the 
lands  so  sold,  to  the  purchasers  thereof ;  that 
about  the  9th  of  December,  1899,  Benson,  as 
agent  of  Clarke,  and  in  pursuance  of  the  said 
contract  of  December  5, 1899,  and  for  the  pur- 
pose of  carrying  its  provisions  into  effect, 
duly  selected  and  located,  in  the  manner  pre- 
scribed by  law.  In  the  name  of  said  defendant 
Clarke,  and  in  lieu  of  lands  theretofore  held 
by  said  Clarke  as  aforesaid,  the  lands  de- 
scritied  in  said  contract ;  that  the  price  stipu- 
lated to  be  paid  by  plaintiffs  for  said  describ- 
ed land  was  satisfactory  to  Clarke;  that  said 
selections  and  locations  of  said  lands  were 
made  in  pursuance  of  the  said  agreement  be- 
tween defendants  Benson  and  Clarke  and  for 
the  use  and'benefit  of  plaintiffs,  and  for  the 
purpose  of  obtaining  the  patent  of  the  United 
States  to  said  lands  so  selected  and  located, 
and  conveying  said  lands  to  the  plaintiffs 
under,  and  in  accordance  with,  the  provisions 
of  said  contract;  that  sa^d  lands  so  selected 
and  located  for  and  on  behalf  of  the  plaintiffs 
were,  at  the  time  of  their  selection  and  lo- 
cation, vacant  and  unclaimed  and  unoccupied 
public  lands  of  the  United  States  and  were 
at  said  time  free  and  open  to  entry  and  settle- 
ment under  the  laws  of  the  United  States 
and  did  not  then,  nor  do  they  now,  contain 
any  known  mines,  salines,  or  minerals,  petro- 
leum, or  mineral  oil ;  that  plaintiffs  have  In 
every  respect  complied  with  the  terms  of 
said  contract  of  December  5,  1899,  to  be  by 
them  complied  with,  and  have  been  at  all 
times  since  its  execution,  and  are  now,  ready 
and  willing  to  perform  all  Its  terms  to  be 
by  them  performed;  that  prior  to  the  com- 
mencement of  this  action  the  plaintiffs  en- 
tered upon  and  took  possession  of  said  lands, 
so  selected  and  located  for  their  use  and  l>ene- 
flt  and  on  their  behalf,  by  the  permission  and 
acquiescence  of  the  said  defendants  Benson 
and  Clarke,  and  have  expended  in  so  taking 
possession,  and  in  the  care  of  said  lands,  the 
sum  of  $500 ;  that  Benson  and  Clarke  prior  to 
and  ever  since  the  commencement  of  the 
action,  have  wholly  failed  and  refused  to 
perform  the  terms  of  the  contract  of  Decem- 
ber 5,  1899,  to  be  by  them  performed,  and 
have  repudiated  the  said  contract,  and  have 
threatened,  and  do  now  threaten,  to  with- 
draw the  said  selections  and  locations  made 
as  aforesaid  for  the  u?e  and  benefit  and  for 
and  on  behalf  of  the  plaintiffs  from  record, 
and  have  threatened,  and  do  now  threaten, 
to  sell  and  dispose,  or  cause  to  be  sold  and 
disposed,  the  said  selections  and  locations 
to  other  parties,  and  to  deprive  the  plaintiffs  of 
the  possession  of  said  lands  so  selected  and 
located  and  the  right  to  obtain  the  title  there- 
to, and  that  If  not  restrained  by  the  court 
will  carry  said  threats  into  effect  and  there- 
by plaintiffs  will  be  deprived  of  the  posses- 
sion of  and  the  title  to  said  lands  and  will 


suffer  great  and  Irreparable  Injury  thereby. 
Then  follow  allegations  that  subsequent  to 
the  selection  and  location  of  said  land  for 
and  on  behalf  of  plaintiffs  by  Clarke,  the 
latter,  with  the  consent  of  Benson,  conveyed 
an  Interest  in  said  lands  to  F.  A.  Hyde  & 
Company,  who  thereafter  conveyed  the  same 
to  the  Headlight  Elspioration  Company;  that 
at  the  time  of  the  conveyance  of  said  interest 
to  said  corporations  they  both  had  knowledge 
of  the  contract  of  December  5,  1899,  between 
Benson  and  the  plaintiffs,  and  of  the  agree- 
ment between  Benson  and  Clarke,  and  that 
Benson  was  the  agent  of  Clarke  as  aforesaid ; 
that  each  of  said  corporations  are  under  the 
control  of,  and  are  mere  agencies  of,  said 
Clarke  for  the  purpose  of  carrying  out  his 
threats  to  sell  and  dispose  of  said  selections 
and  locations  made  for  and  on  behalf'  of 
plaintiffs,  and  that  the  conveyances  made 
to  said  cori)orations  were  made  by  Benson 
and  Clarke  for  the  purpose  of  depriving  the 
plaintiffs  of  the  possession  and  title  to  said 
lands.  The  prayer  of  the  complaint  is  that 
the  defendants  be  perpetually  enjoined  and 
restrained  from  in  any  manner  conveying, 
transferring,  selling,  deeding,  incumbering, 
and  in  any  manner  dealing  with  the  said 
selections  and  locations,  of  said  described 
lands,  and  with  said  lands,  and  in  any  man- 
ner disposing  of  said  selections  and  locations 
otherwise  than  in  accordance  with  the  terms 
and  provisions  of  the  contract  of  the  5th  of 
December,  1899.  As  to  the  defendant  Clarke 
It  Is  further  asked  that  It  be  decreed  that 
be  holds  the  said  described  lands  in  trust 
for  plaintiffs,  and  that  he  convey  said  lands 
to  them,  upon  receiving  a  patent  of  the 
United  States  therefor,  and  for  other  relief* 
etc.  The  foregoing  constitute  the  main  and 
principal  allegations  in  the  complaint  to  be 
kept  In  view  in  considering  the  validity  of 
the  order  sustaining  the  demurrer. 

It  is  quite  clear,  from  the  argument  of 
counsel  for  respondents,  that  the  theory  upon 
which  the  demurrer  was  sustained  by  the 
lower  court  was  that  the  allegations  of  the 
complaint  did  not  show  such  facts  as  would 
entitle  plaintiff  to  a  specific  performance  of 
the  contract,  and  hence  the  prayer  of  plain- 
tiffs for  an  Injunction  to  prevent  the  acts 
complained  of  would  not  lie,  because  It  is 
specially  provided  by  section  3423  of  the  Civil 
Code  that  "an  injunction  cannot  be  granted: 
*  •  •  5.  To  prevent  the  breach  of  a  con- 
tract the  performance  of  which  would  not  be 
specifically  enforced."  Thus  the  main  con- 
sideration here  is  whether  the  complaint  does 
show  such  facts  as  would  warrant  specific 
performance.  It  is  insisted  by  respondent 
that  the  contract  cannot  be  specifically  en- 
forced, first,  because  its  performance  re- 
quires the  procurement  by  Benson  of  the  ap- 
proval and  acceptance  by  the  Commissioners 
of  the  General  Land  OlBce  for  the  locations 
made,  and  the  obtaining  of  a  good  title  to 
said  property,  obligations  which,  it  Is  claim- 
ed, subdivisions  four  and  five  of  section  3390 
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of  the  Civil  Code  expressly  declare  cannot 
be  specifically  enforced,  and  for  tbe  addition- 
al reason  that  specific  performance  will  not 
be  decreed  where  the  defendants  have  no 
title  to  the  land  Involved,  and  It  Is  claimed 
th^t  under  the  locations  made  neither  Ben- 
son nor  Clarke  acquired  any  title  to  the  prop- 
erty described  in  the  contract  In  determin- 
hig  the  force  of  the  last  proposition  It  will 
be  necessary  to  consider  In  a  general  way 
the  provisions  of  the  forest  reservation  act 
of  Congress  of  June  4,  1897,  under  which  the 
selections  In  question  here  were  made.  That 
act  provides  that  whenever  the  United  States 
reserves  land  for  forest  purposes,  all  those 
persons  owning  lands  within  the  boundaries 
of  such  forest  reservation,  upon  surrendering 
the  same  to  the  government,  shall  be  entitled 
to  select  in  lieu  thereof  an  equal  amount  of 
other  public  vacant  land  open  to  settlement 
The  effect  of  the  terms  of  the  act  was  to  pro- 
vide for  an  exchange  of  lands  lietween  the 
United  States  and  the  owner  or  claimant  of 
land  within  forest  reservations.  On  one 
hand,  the  individual  conveyed  his  land  within 
the  reservation  to  the.  United  States ;  on  the 
other  band,  the  United  States  granted  him 
the  right  to  select  in  lieu  thereof  a  quantity 
equal  to  what  he  had  conveyed  to  it  the 
same  to  be  selected  from  tbe  public  domain. 
His  right  under  the  act  to  malce  such  selec- 
tion within  it,  was  co-extensive  with  that 
domain,  and  limited  only  to  tbe  selection  of 
lands  which  were  vacant  and  open  for  set- 
tlement 

The  locations,  which  were  made  by  Ben- 
son In  Clarke's  name  for  tbe  benefit  of  the 
plaintiffs,  were  sele^ions  made  under  such 
right,  and  it  is  held  that,  when  such  a  selec- 
tion is  made,  the  locator  acquires  an  Interest 
In  the  land  selected,  and  immediately  upon 
the  filing  of  such  selection  Is  to  be  regarded 
as  the  equitable  owner  nf  such  land.  Kern 
Oil  Co.  V.  Clarke,  30  Land  Dec.  Dep.  Int  550 ; 
Olive  Land  &  Development  Co.  v.  Olmstead  et 
al.  (C.  C.)  103  Fed.  568.  It  Is  claimed  by  re- 
spondents that  In  the  case  of  Cosmos  Ex- 
ploration Co.  V.  Gray  Eagle  Oil  Co.  (C.  C.) 
lot  Fed.  20,  It  was  held  that  no  such  equita- 
ble title  Is  created  by  such  selection,  but 
only  on  approval  of  the  commissioner  of  the 
general  land  office.  As  we  understand  the 
decision,  we  do  not  think  it  goes  so  far.  But 
if  It  could  be  so  construed.  It  would  only  be 
authority  to  the  extent  that  by  such  location 
Itself  no  perfect  equitable  ownership  was 
created;  that  In  order  to  create  such  a  per- 
fect equitable  title,  location  and  the  approv- 
al of  tbe  commissioner  were  both  necessary. 
That  case,  however,  nowhere  decides  that  a 
locator,  by  virtue  of  his  location,  acquires 
no  right  or  Interest  at  all  In  the  property.  It 
Is  to  be  remembered  that  under  the  act,  one 
who  has  conveyed  his  title  to  lands  within 
the  forest  reservation,  Is  not  taking  lands 
in  lien  thereof  by  grace  of  the  government, 
but  under  a  solemn  contract  relative  to  an 
exchange    of    lands.    The    United     States 


pledged  Itself  to  grant  him,  from  thepnbllc 
domain,  lands  of  equal  extent  and  area  to 
those  that  be  conveyed  to  it  the  only  condi- 
tion Im'posed  by  the  act  being  that,  as  so 
selected  by  him,  they  should  be  vacant  and 
open  to  settlement.  When  a  locator  under 
the  act  files  his  selection  in  compliance  with 
the  rules  and  regulations  of  the  land  depart- 
ment, and  accompanies  It  with  proof  that  the 
lands  of  which  he  makes  selection  are  vacant 
and  open  to  settlement  and  these  facts  are 
true,  the  Commissioner  of  the  General  Land 
Office  has  no  arbitrary  right  to  reject  the 
selection,  but  must  approve  it,  and  upon  such 
approval  the  right  ef  the  selector  to  the  land 
takes  effect  by  relation  as  of  the  date  of  his 
original  selection.  Kern  Oil  Company  v, 
Clarke,  supra.  When  such  an  approval  Is 
had  by  the  commissioner,  the  locator  be- 
comes the  full  equitable  owner  In  tbe  land 
selected,  but  it  by  no  means  follows  that  un- 
til then  he  had  acquired  no  Interest  or  right 
in  tbe  land  by  virtue  of  his  selection.  On 
the  contrary,  we  are  satisfied  that  be  did. 
He  was  possessed  of  the  right  imder  the  act 
to  acquire  public  land,  had  exercised  that 
right  to  become  the  owner  of  the  particular 
land  on  which  he  filed  the  selection,  and 
had  done  all  that  was  required  by  him  to  do 
under  the  act  in  order  to  obtain  a  perfect 
title.  Under  these  circumstances,  if,  he  ac- 
quired nothing  more,  he  acquired  at  least  au 
inchoate  equitable  right,  a  right  which  was 
capable  of  being  enlarged  Into  a  complete 
title  by  the  approval  of  the  Commissioner  of 
the  General  Land  Office,  and  was  a  right 
which  the  land  department  itself,  in  effect 
recognizes  may  be  sold  and  assigned  after 
such  selection  Is  filed.  Matter  of  Henry  C. 
Mallory,  31  Land  Dec.  Dep.  Int  213. 

So,  in  the  case  at  bar,  the  selection  of  the 
lands  in  question  under  the  contract,  by 
Clarke  for  Benson,  created  a  present  right  or 
interest  in  them  in  favor  of  the  latter  for  the 
benefit  of  tbe  plaintiffs.  And  if  the  facts  as 
stated  in  the  comiriaint  otherwise  disclose  a 
right  to  specific  performance  in  favor  of 
plaintiffs,  we  are  satisfied  that  a  sufflcieni;  in- 
terest or  ownership  in  the  lands  under  the 
selections  as  made  existed  in  defendants 
Clarke  and  Benson,  upon  which  such  a  decree 
would  operate.  It  Is  not  necessary.  In  order 
to  sustain  the  right  to  a  specific  performance, 
that  at  the  time  such  performance  is  sought 
to  be  compelled,  the  vendor  should  have  a 
complete  equitable  or  legal  title  to  the  land 
which  he  contracted  to  convey.  It  Is  suffi- 
cient that  he  then  have  some  interest  in  the 
property.  It  is  no  answer  for  a  vendor  to 
say,  when  specific  performance  is  sought  un- 
der his  contract  that  the  Interest  or  title 
which  the  decree  seeks  to  affect,  is  not  as 
complete  as  he  agreed  to  convey.  If  the 
vendee  Is  willing  to  enforce  the  contract 
against  a  lesser  Interest,  or  a  less  perfect 
title,  it  does  not  lie  with  tbe  vendor  to  ob- 
ject on  that  account.  It  Is  only  when  the 
vendor  has  no  title  nor  interest  In  the  lands 
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at  all,  tbat  such  a  decree  will  not  be  award- 
ed, for  the  very  good  reason  that  courts  will 
not  attempt  to  require  done  what  it  is  im- 
possible to  do.  If,  however,  the  vendor  has 
any  Interest  in  the  property  contracted  to  be 
conveyed,  the  vendee  may  enforce  the  con- 
tract as  to  whatever  interest  he  may  possess. 
Marshall  v.  Caldwell,  41  Cal.  611;  Swain  v. 
Burnette,  76  Cal.  299,  18  Pac.  394 ;  Burks  v. 
Davies,  85  Cal.  110.  24  Pac.  613,  20  Am.  St 
Rep.  213;  Easton  v.  Montgomery,  90  Cal. 
315,  27  Pac.  280,  25  Am.  St.  Rep.  123.  Under 
t^e  principle  and  upon  the  autliority  of  those 
cases,  as  the  selections  of  the  lands  described 
in  the  contract  here  In  question  vested  a 
present  interest  in  Clarke,  as  agent  of  Ben- 
son, for  the  benefit  of  plaintiffs,  they  would 
be  entitled  to  a  decree  specifically  enforcing 
the  contract  under'  the  allegations  of  the 
complaint  against  both  Clarke  and  Benson. 
From  such  allegations  in  the  complaint 
(which,  for  the  purpose  of  the  demurrer, 
must  be  taken  as  trne),  it  appears  that  the 
plaintifirs  have  fully  complied  with  all  the  terms 
of  the  contract  required  to  be  performed  of 
them ;  they  have  paid  into  the  bank  all  the 
money  to  be  paid  for  said  lands  on  compliance 
with  the  contract;  the  locations  provided  to 
be  made  have  been  made;  an  interest  in  all 
the  property  described  in  the  contract  has 
been  acquired  by  defendants  Benson  and 
Clarke  for  the  benefit  of  plaintiffs  under  it ; 
and  plaintiffs  have  been  placed  in  possession 
thereof  by  these  defendants,  and  have  ex- 
pended large  sums  of  money  in  taking  such 
possession  and  in  the  care  of  said  lands. 
These  facts  show  that  the  contract  has  been 
so  far  executed  by  all  the  parties  to  it  as  to 
leave  no  room  for  doubt,  under  the  general 
principles  of  law  governing  the  specific  en- 
forcement of  contracts,  that  plaintiffs  would 
be  entitled  to  maintain  an  actioir  for  that 
purpose.  Nor  do  we  think  there  is  any 
merit  in  the  point  made  by  respondents,  here- 
tofore referred  to,  as  to  the  application  of 
subdivisions  4  and  5  of  section  3300  of  the 
Civil  Code  as  to  specific  performance  under 
the  allegations  of  the  complaint  If  any 
obligation  was  imposed  on  Benson  under 
the  contract  to  procure  a  good  title  to  the 
lands,  or  to  procure  the  acceptance  of  the 
Commissioner  of  the  United  States  Land  Of- 
fice of  the  locations,  and  we  hardly  think 
there  was,  these  obligations  have  by  virtue 
of  the  partial  execution  of  the  contract  been 
performed  by  him.  He  has. filed  the  loca- 
tions and  done  all  that  the  law  required  him 
to  do  to  procure  a  good  title.  It  is  not  sug- 
gested what  else  he  could  do.  The  locations 
are  now  before  the  Commissioner  of  the  Gen- 
eral Land  Office  by  virtue  of  their  being 
made,  and  in  due  and  proper  time  he  will 
pass  upon  them. 

This  disposes  of  the  main  controlling  point 
in  the  case,  namely,  whether  the  allegations 
In  the  complaint  would  be  sufficient  to  war- 
rant specific  performance  of  the  contract,  and 
We  think  they  would.    Some  other  points  are 


I  made  by  respondent  It  Is  claimed  tbat  un- 
der the  contract  relied  on  Benson  was  not  an 
agent  of  plaintiffs,  and  hence  no  question  of 
trust  relationship  can  arise  under  its  con- 
struction; that  as  between  the  parties  the 
contract  was  one  for  the  sale  by  Benson  of 
the  lands  described  and  not  of  agency  for 
its  location.  We  do  not  think  this  point  re- 
quires much  discussion.  The  opening  lan- 
guage of  the  contract  is  significant  on  this 
point  The  word  used  there  as  indicating 
bis  relationship  to  the  plaintiffs  is  that  tbey 
"employ"  blm.  Aside  from  this  a  considera- 
tion of  all  the  terms  of  the  Instrument  we 
think  clearly  shows  that  as  to  Benson  it  was 
not  a  contract  of  sale  but  one  of  agency. 
As  to  the  defendant  Clarke  we  are  satisfied 
that  the  complaint  states  a  sufficient  cause  of 
action  against  him,  and  as  to  the  corpora- 
tions defendant  there  can  be  no  question  of 
it  The  other  points  made  by  respondents  we 
deem  untenable.  We  are  satisfied,  for  the 
reasons  given,  that  the  complaint  states  a 
cause  of  action  against  the  defendants  war- 
ranting an  injunction,  and  that  the  sustaining 
of  the  demurrer  to  it  by  the  lower  court  was 
erroneous;  that  the  allegations  of  the  com- 
plaint disclose  most  if  not  all,  of  the  condi- 
tions which,  under  section  3422  of  the  CivU 
Code,  authorize  the  court  to  grant  an  injunc- 
tion to  prevent  a  breach  of  the  obligation 
existing  in  favor  of  the  plaintiffs.  The  only 
exception  to  the  allowance  of  an  injunction 
to  prevent  the  breach  of  a  contract  as  pro- 
vided for  in  section  3423  of  the  same  code 
applies  to  cases  where  the  performance  of 
the  contract  would  not  be  specifically  en- 
forced. As  we  have  shown  that  the  con- 
tract involved  here  could  and  would  be  spe- 
cifically enforced,  this  latter  section  has 
no  application.  It  is  true  that  an  action  for 
specific  performance  would  not  now  Invest 
in  the  plaintiffs  an  interest  In  the  lands  as 
fully  and  completely  as  the  contract  contem- 
plated they  should  ultimately  obtain.  Such 
a  complete  interest  could  only  be  secured 
through  the  approval  of  the  selections  by 
the  Commissioner  of  the  Oeneral  Land  Office. 
Until  he  does  act,  however,  Benson  has 
nevertheless  such  an  interest  acquired  by  the 
act  of  selection  itself,  which  he  can  convey, 
and  which  he  could  be  compelled  to  convey. 
It  is  not  apparent,  either,  but  that  at  any 
time  shortly  he  may  acquire  by  such  approv- 
al of  the  selections  by  the  commissioner  a 
complete  title,  and  hence  be  able  to  perform 
the  contract,  as  was  contemplated.  This, 
however,  for  the  purposes  of  present  consid- 
eration, is  of  no. particular  moment  All  we 
are  concerned  with  now  is,  that  there  exists 
a  contract  capable  of  specific  performance 
and  to  prevent  the  breach  of  which  an  in- 
junction will  lie,  as  tbat  is  the  only  relief 
the  plaintiffs  are  now  seeking,  and  to  which 
we  think  the  allegations  of  the  complaint 
show  they  are  entitled. 

Xow  as  to  the  validity  of  the  order  vacat- 
ing and  dissolving  the  temporary  injunction. 
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nrblch  the  court  bad  granted  on  t&e  filing 
of  the  original  complaint,  restraining  Benson 
and  Clarke  from  in  any  manner  dealing  with 
the  land  and  premises  described,  or  in  any 
manner  interfering  with  or  disposing  of  the 
selections  Involving  said  land.  When  the 
order  vacating  such  temporary- injunction  was 
made,  there  was  on  file  in  the  action  an 
amended  and  supplemental  complaint  con- 
taining all  the  material  allegations  which  are 
set  forth  in  the  second  amended  and  supple- 
mental complaint,  which  we  have  just  finish- 
ed considering.  The  facts  stated  in  such 
amended  complaint  would,  if  proven  upon 
the  trial,  entitle  the  plaintiff,  for  the  rea- 
sons we  have  heretofore  suggested,  to  the  re- 
lief prayed  for — a  perpetual  injunction  re- 
straining defendants  from  committing  a 
breach  of  the  contract  which  It  is  alleged 
they  were  threatening.  In  aid  of  that  relief, 
and  to  make  it  effectual  if  granted,  they  were 
entitled,  under  section  527  of  the  Code  of 
Civil  Procedure,  to  a  preliminary  injunction 
upon  the  allegations  of  their  verified  com- 
plaint, and  to  have  such  injunction  continued 
in  force.  If  it  were  not  so  continued,  their 
efforts  to  obtain  the  relief,  which  their  com- 
plaint shows  they  would  ultimately  be  en- 
titled to,  would  be  abortive.  If  unrestrained, 
the  threatened  breach  could  be  committed  by 
the  defendants,  Irreparable  injury  follow, 
and  any  judgment  obtained  would  be  Inef- 
fectual. As  Is  declared  in  Porter  v.  Jen- 
nings, 80  Oal.  444,  26  Pac.  965,  If  such  a  pre- 
liminary injunction  be  not  granted  and  con- 
tinued in  force,  it  might  appear  that  when  a 
judgment  entitling  the  plaintiff  to  the  re- 
lief sought  was  entered,  that  the  calamity 
which  he  was  seeking  to  avert  had  fallen; 
the  breach  of  the  contract  he  was  endeavor- 
ing to  prevent  had  been  made;  the  locations 
and  the  lands  disposed  of,  and  that  the  re- 
lief came  too  late.  In  this  view,  therefore, 
It  was  the  duty  of  the  court  to  continue  In 
force  the  temporary  injunction  which  had 
been  issued,  and  the  order  of  the  court  va- 
cating It  was  erroneous,  unless  Its  action  in 
doing  so  can  be  sustained,  upon  the  facts 
stated  in  an  affidavit  of  Benson,  filed  and 
used  upon  the  bearing  of  the  motion  to  dis- 
solve such  temporary  Injunction.  This  affi- 
davit is  short,  and  states  that  ever  since 
said  lands  were  located,  be  had  been  unable 
to  obtain  evidence  of  the  fact  that  such  lo- 
cations had  been  accepted  by  the  Commis- 
sioner of  the  General  Iiand  Office,  that  said 
commissioner  had  never  approved  said  loca- 
tions, and  that  prior  to  the  commencement 
of  this  action  said  commissioner  had  sus- 
pended thg  townships  wherein  said  lands  are 
situated  from  entry.  He  does  not  deny  any 
of  the  facts  stated  in  the  complaint  as  to  the 
threatened  action  of  Clarke  and  himself  with 
reference  to  said  lands,  or  any  of  the  other 
facts  which  are  set  forth  In  said  complaint, 
and  what  he  does  state  In  no  manner  war- 
ranted  the  court   In   disturbing  the  temxK)- 


rary  injunction.  In  effect  all  that  is  shown 
by  Benson's  affidavit  Is  that  the  Commission- 
er of  the  General  Land  Office  has  not  yet  ap- 
proved the  locations,  and  has  suspended  from 
entry  the  townships  in  which  the  lands  upon 
which  they  were  filed  are  situated.  But  the 
fact  that  the  commissioner  has  not  acted 
upon  the  selections  did  not  warrant  a  dis- 
solution of  the  Injunction  so  as  to  permit 
Clarke  and  Benson  to  go  on  and  commit  the 
breach  of  the  contract  which  it  is  alleged 
they  were  threatening  to  do,  and  which 
Benson  in  his  affidavit  does  not  deny  that 
they  intended  doing.  Nor  Is  the  fact  that 
the  commissioner  has  not  yet  acted  upon  such 
locations  of  any  significance  as  far  as  the 
relief  sought  by  plaintiff  Is  concerned.  It 
appears  thereby  simply  that  the  commission- 
er has  neither  approved  nor  rejected  the  se- 
lections; that  he  has  not  acted  at  all.  But, 
as  the  law  requires  him  to  act  in  the  matter, 
he  will  undoubtedly  do  so  In  proper  time. 
He  may  do  so  at  any  time;  accept  the  loca- 
tions and  issue  a  patent  Nor  is  the  fact  of 
any  moment  that  the  commissioner  has  sus- 
pended from  entry  the  townships  wherein  the 
land  described  in  the  contracts  is  situated. 
Such  order  may  be  revoked  at  any  time. 
It  Is  only  temporary.  And  as  made  it  does 
not  affect  locations  which  were  made  prior 
to  the  order  of  suspension.  Such  locations, 
though  suspended  under  the  general  order 
suspending  the  townships  In  which  they  are 
made  from  entry,  are  only  suspended  tem- 
porarily; thby  still  attach  as  selections,  and 
are  valid  until  rejected  by  the  commissioner. 
Matter  of  Melvln  P.  Yates,  11  Land  Dec.  Dep. 
Int.  556.  So  these  facts  presented  by  Ben- 
son's affidavit  afforded  no  reason  for  the  dis- 
turbance by  the  lower  court  of  the  temporary 
injunction. 

This  disposes  of  both  appeals,  and  as  the 
order  of  the  court  sustaining  the  demurrer 
was  erroneous,  as  likewise  was  the  order  va- 
cating and  dissolving  the  temporary  Injunc- 
tion, the  judgment  and  order  appealed  from 
are  reversed.  The  lower  court  Is  directed 
to  overrule  the  demurrer  Interposed  to  the 
second  amended  and  supplemental  complaint 
with  leave  to  defendants  to  answer,  and  to 
restore  the  temporary  Injunction. 


We    concur: 
LAND,  J. 


HEN8HAW,    J.;     McPAR- 


(148  Cal.  601) 
COMMERCIAL   BANK   v.   WELDON   et  al. 
(L.  A.  1,425.) 

(Supreme   Court  of  California.    Feb.  3,   1908, 
Rehearing  Denied  March  5,  1906.) 

1.  INTERPLEADEE— Evidence— SnrpiciENOT. 

On  an  issue  in  interpleader  whether  a  cer- 
tain tract  of  land,  the  sale  of  which  gave  rise 
to  the  fund,  was  purchased  by  one  of  the  claim-, 
ants  under  a  contract  made  jointly  by  himself 
and  the  other  claimant,  or  under  a  later  con- 
tract made  after  abandonment  of  the  first  one, 
evidence  held  to  support  a  finding  that  the 
purchase  was  under  the  second  contract. 
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2.  Joint  Advbntubes  —  Abandonment  o» 
CoNTBACT— Making  New  Contbact. 

Where  two  parties  jointly  obtained  an  option 
for  the  purchase  of  land  agreeing  to  pay  install- 
ments of  the  price  on  certain  dates,  one  of  the 
joint  purchasers  was  under  no  obligation  to  pay 
an  installment  either  for  his  own  benefit,  or 
that  of  the  other  purchaser,  and  on  failure  to 
pay,  either  of  the  purchasers  was  at  liberty  to 
make  a  new  contract  of  purchase  excluding  the 
other  from  its  benefits. 

8.  Vendob  and  Pubchaseb— Option  to  But 
Land— FoBFEiTUBE— Notice— Necessitv. 
Where  an  option  for  the  purchase  of  land 
required  payments  at  certain  dates  and  made 
time  of  the  essence,  providing  that  prompt  pay- 
ment was  a  condition  precedent  to  the  right 
to  require  conveyance,  failure  to  make  a  pay- 
ment when  due  entitled  the  vendor  to  forfeit  all 
the  purchasers'  rights  without  giving  them  no- 
tice. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Vendor  and  Purchaser,  {  23.] 

4.  Tbusts— Cbeation. 

A.  and  B.  jointly  procured  an  option  for 
the  purchase  of  laud  requiring  payments  to  be 
made  at  certain  dates.  After  failure  to  make 
one  of  these  payments  B.  and  C.  entered  into 
a  new  contract  for  the  purchase  of  the  land. 
C.  and  A.  made  an  agreement  whereby  A.  gave 
C.  a  quitclaim  deed  and  he  agreed  that,  on  the 
completion  of  the  first  contract,  he  would  convey 
a  certain  undivided  interest  in  the  property  to 
A.  The  land  was  finally  purchased  under  the 
second  contract.  Held  that  the  contract  between 
C.  and  A.,  in  which  the  quitclaim  deed  was 
given  did  not  create  a  trust  in  favor  of  A.  and 
that  the  acceptance  by  B.  of  a  conveyance 
from  C.  after  performance  of  the  second  con- 
tract was  not  a  fraud  on  A.  which  would  entitle 
him  to  pursue  the  proceeds  of  the  property. 

5.  Same— Contbact— CoNSTBUCTioN. 

The  contract  under  which  the  quitclaim  deed 
was  given  did  not  amount  to  a  covenant  to  ob- 
tain the  land  under  the  first  contract. 

Department  2.  Appeal  from  Superior 
Court,  Santa  Barbara  County;  Felix  W. 
Bwing,  Judge. 

Action  of  Interpleader  by  the  Commercial 
Bank  against  W.  R.  H.  Weldon  and  others. 
From  a  judgment  in  favor  of  Weldon,  Emma 
M.  Williams  and  others,  also  claimants,  ap- 
peal.   Affirmed. 

Rehearing  denied  March  6,  1906;  Beat- 
ty,  C.  J.,  dissenting. 

C.  A.  Storke  and  Richards  &  Carrier,  for 
appellants.  S.  E.  Crow  and  B.  F.  Thomas, 
for  respondent 

LORIOAN,  J.  This  is  an  appeal  from  a 
judgment  accompanied  by  a  bill  of  exceptions 
in  which  the  evidence  and  errors  relied  on  for 
a  reversal  are  presented.  The  defendant 
Weldon  bad  judgment  and  two  of  the  other 
defendants,  Mrs.  Williams  and  Hankey, 
appeal. 

The  action  is  one  of  interpleader,  brought 
by  the  plaintlfiT  bnnk,  to  require  defendants 
to  set  forth  and  litisate  between  themselves 
their  respective  claims  to  a  fund  of  $12,500 
In  the.bands  of  plaintiff,  part  of  the  purchase 
price  of  a  tract  of  land,  to  which  fund  all  the 
defendants  asserted  a  right.  The  defendant 
Cayce  answered,  disclaiming  any  interest  in 
the  fund,  and  under  proper  pleadings  the  de- 
fendant Weldon,  on  the  one  band,  and  Mrs. 


Williams  and  Hankey,  jointly  Interested  on 
the  other,  press  their  respective  claims  to  the 
fund.  The  admitted  facts  in  the  case  are 
as  follows: 

On  December  6,  1900,  one  E.  W.  Chapman 
held  an  option  to  purchase  from  W.  E.  Deant 
on  or  before  May  1,  1901,  about  31,760  acres 
of  the  Rancho  Los  Prietos  y  Najalayegua,  In 
the  county  of  Santa  Barbara.  On  said  Decem- 
ber 6, 1900,  said  Chapman  entered  into  a  writ- 
fen  agreement  to  sell  to  said  defendants,  W. 
R.  H.  Weldon  and  one  H.  L.  Williams,  bis 
interest  to  said  land  under  said  option,  on 
certain  terms  and  conditions,  namely,  that 
there  should  be  paid  him  $2,500  on  the  sign- 
ing of  the  agreement,  $2,500  within  120  days 
after  said  December  6,  1900,  and  $20,000  to 
be  paid  on  or  before  April  25, 1901.  -  Payment 
of  these  sums  was  made  a  condition  precedent 
upon  which  the  obligation  of  Chapman  to 
convey  depended,  with  the  further  provision 
that  in  the  event  of  a  failure  by  Weldon  and 
Williams  to  make  any  of  such  payments  tbe 
agreement  would  be  null  and  void  and  of  no 
effect,  that  the  payments  already  made  by 
them  should  be  forfeited,  and  that  "time  is 
to, be  of  the  essence  of  this  agreement"  On 
tbe  signing  of  the  agreement  tbe  $2,500 
provided  to  be  paid  therein  was  paid.  On 
April  9,  1901,  said  H.  L.  Williams  by  written 
agreement  transferred  all  bis  Interest  in 
said  contract  between  Chapman,  Weldon,  and 
himself  to  the  defendant  E.  S.  Cayce,  which 
conveyance  was  at  once  recorded.  On  the 
same  day  that  the  conveyance  from  Williams 
to  Cayce  was  made  an  agreement  was  ex- 
ecuted by  Cayce  and  Williams,  reciting, 
among  other  things,  that  "whereas,  the  said 
H.  R.  Williams  has  this  day  made  a  quitclaim 
deed  to  all  bis  right  title  and  interest  in  that 
certain  agreement  above  mentioned  (the 
agreament  of  December  6,  1900,  with  Chap- 
man) to  said  B.  S,  Cayce  of  tbe  city  and 
county  of  Santa  Barbara,  state  of  California; 
and  whereas,  tbe  said  B.  S.  Cayce  and  W.  R. 
H.  Weldon  are  about  to  raise  the  necessary 
money  to  pay  for  the  said  above-mentioned 
property,  it  Is  thereby  understood  that  the 
reason  for  my  giving  a  quitclaim  deed  to  tbe 
said  above-mentioned  property  with  my  name 
connected  was  because  the  bank  that  Coyce 
and  Weldon  are  borrowing  the  money  from 
refuse  to  loan  with  my  name  connected  with 
tbe  transaction:  It  Is  hereby  understood  and 
agreed  by  and  between  tbe  parties  hereto  that 
as  soon  as  the  said  E.  W.  Chapman,  or  others, 
complete  the  terms  of  this  agreement  of  sale, 
December  6,  1900,  then  tbe  said  B.  S.  Cayce 
Is  to  transfer  back,  or  cause  to  be  transferred 
a  %  undivided  Interest  in  said  property  in  tbe 
said  Los  Prietos  Ranch  containing  about  31,- 
760  acres." 

This  agreement  was  recorded  on  October 
12,  1001,  long  subsequent  to  its  execution. 
On  April  18  or  19,  1001.  Weldon  went  to  San 
Francisco  from  Santa  Barbara  and  obtained 
a  conveyance  from  Chapman  and  Dean  to 
himself  and  Cayce  of  tbe  portion  of  tbe 
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BaniAo  Los  Prietoe,  heretofore  referred  to. 
After  such  conveyance  and  on  May  9,  1901, 
Weldon  and  Cayce  entered  into  a  contract 
with  one  J.  L.  Washburn  to  sell  him  said 
property  for  $50,000,  of  which  $10,000  was 
paid  down,  and  the  balance  of  $40,000  to  be 
paid  within  one  year  thereafter,  a  deed  in 
escrow  being  deposited  with  the  plaintier  bank 
to  be  delivered  to  said  Washburn  on  payment 
of  such  balance.  On  May  13,  1901,  Weldon 
and  Cayce  mortgaged  said  property  for  $17,- 
000,  and  on  February  17,  1902,  Cayce  convey- 
ed all  his  interest  in  said  land  to  the  defend- 
ant Weldon.  On  May  9,  1002,  Washburn 
made  final  payment  of  the  balance  of  the 
purchase  price  to  the  plaintiff  bank  and  re- 
ceived the  deed.  It  is  the  right  of  the  re- 
spective parties  to  $12,500  of  such  balance 
that  Is  Involved  in  this  action.  Cayce  never 
transferred  to  Williams  or  his  assignors  any 
Interest  in  said  land  or  to  any  of  the  money 
derived  therefrom,  and  the  defendants,  Mrs. 
Williams  and  F.  W.  Hankey,  are  the  suc- 
cessors In  Interest  of  said  H.  L.  Williams 
thereto,  if  he  had  any  Interest  therein. 

In  addition  to  these  admitted  facts  the 
court  made  findings  as  to  other  disputed  ones, 
and  such  of  them  as  are  material  we  refer 
to.  The  court  found  that  the  $2,500  paid  to 
Chapman  on  the  execution  of  the  agreement 
of  December  C,  1900,  was  paid  entirely  by 
Weldon,  that  Williams  did  not  contribute  any 
part  of  it,  nor  repay  to  Weldon  any  part  of  It; 
that  on  the  6th  of  April,  1901  (being  120 
days  after  the  execution  of  the  agreement  of 
December  6,  1900),  when  the  second  install- 
ment of  $2,500  mentioned  In  said  agreement 
became  due,  no  part  of  It  was  paid,  and  on 
account  of  such  failure  to  pay,  B.  W.  Chap- 
man elected  to  consider  himself  released  from 
all  obligations  created  by  such  agreement; 
that  by  reason  thereof  said  agreement  lapsed 
and  became  extinguished  on  said  April  6, 
1901,  and  null  and  void  between  all  the  par- 
ties thereto;  that  thereafter  and  on  the  18th 
or  19th  of  April,  1901,  defendants  Weldon 
and  Cayce  entered  into  a  new  agreement  with 
Chapman  for  the  purchase  of  a  portion  of 
said  Los  Prietos  Rancho  for  the  price  of 
$20,000,  which  Weldon  then  paid  out  of  his 
own  funds,  whereupon  a  oonveyance  was  ex- 
ecuted by  said  Chapman,  and  the  holders  of 
the  legal  title  to  said  land,  to  said  Weldon 
and  Cayce;  that  H.  L.  Williams  was  not  a 
part}'  to  the  said  last-mentioned  contract,  nor 
did  he  contribute  any  of  the  purchase  price 
«f  said  land;  that  prior  to  April  6,  1901,  the 
defendant  Weldon  had  decided  not  to  do  or 
perform  any  act  farther  under  said  agree- 
ment of  December  6, 1900,  did  not  do  so,  and 
considered  the  same  terminated,  but,  being 
desirous  of  making  a  new  agreement  for  the 
purchase  of  snid  parcel  of  land,  out  of  abund- 
ance of  caution,  requested  said.  Cayce  to  se- 
<nire  to  himself  a  transfer  from  said  H.  L. 
Williams  of  the  Interest  of  the  latter  in  said 
agreement  of  December  6,  1900;  that  the  de- 


fendant Weldon  had  no  notice  of  the  agree- 
ment between  H.  L.  Williams  and  B.  S.  Cayce 
imtil  the  recordation  of  said  instrument  on 
the  12th  of  October,  1901,  and  that  the  trans- 
fer to  Weldon  of  the  Interest  in  said  land 
which  Cayce  acquired  therein,  by  the  con- 
veyance from  Chapman  and  others,  was  not 
a  fraud  upon  said  H.  L.  Williams. 

The  only  point  Inrolved  on  this  appeal  is 
whether  the  evidence  Is  sufficient  to  sustain 
the  findings,  the  chief  claim  of  appellants  be- 
ing that  the  principal  finding  made  by  the 
court,  thot  the  interest  In  the  Los  Prietos 
Rancho  was  acquired  under  a  new  agreement 
between  Chapman,  Weldon  and  Cayce  of  the 
18th  and  19th  of  April,  and  not  in  consumma- 
tion of  the  agreement  between  Chapman, 
Weldon  and  Williams  of  December  6,  1900^ 
is  not  sustained  by  the  evidence.  This  con- 
tention of  appellants  Is  based  more  upon  what 
they  claim  should  have  been  the  proper  con- 
struction given  by  the  court  to  the  testimony 
in  the  case  upon  the  subject  rather  than  upon 
any  real  insufficiency  of  the  evidence  as  it  is 
presented  in  the  record  and  actually  constru- 
ed by  the  court,  to  support  the  findings.  The 
only  evidence  directly  bearing  upon  the  mat- 
ter is  the  testimony  of  the  defendant  Wel- 
don himself.  It  Is  admitted  by  counsel  for 
appellants  in  their  brief,  discussing  more 
particularly  the  finding  that  Weldon  had  de- 
cided not  to  do  or  perform  any  act  under  the 
contract  of  December,  1900,  and  considered 
the  same  terminated,  that  there  are  declara- 
tions of  Weldon  found  In  his  testimony  which 
would  well  support  this  finding,  but  they 
claim  that  his  testimony,  considered  as  a 
whole,  falsifies  his  declared  intentions  in  the 
matter  of  carrying  out  said  contract  That 
there  Is  testimony  on  the  part  of  Weldon, 
not  only  sustaining  this  particular  finding, 
but  all  the  other  findings  regarding  the 
abandonment  of  the  old  contract  and  the  mak- 
ing of  the  new  one.  Is  equally  clear  from  the 
record,  and  we  do  not  think  It  is  subject  to 
the  criticism  which  counsel  subjects  it  to. 
At  least,  it  is  not  for  us  to  say  what  credibil- 
ity the  lower  court  should  have  given  to  his 
testimony.  It  believed  what  he  said  on  the 
subject,  and  we  must  construe  his  testimony 
as  favorably  as  possible  in  support  of  the 
findings  which  it  tends  to  sustain. 

The  testimony  of  Weldon  shows,  giving 
a  general  r68um€  of  it,  because  thisre  is  no 
evidence  in  conflict  with  It  In  the  record,  that 
prior  to  the  time  when  the  second  payment 
under  the  contract  of  December  6,  1900,  was 
about  due,  he  wrote  to  Chapman  that  he 
would  not  make  It— that  he  relinquished  his 
claims  under  the  contract — that  In  fact  such 
payment  was  not  made,  either  by  himself  or 
Williams;  that  he  so  notified  Chapman  be- 
cause the  latter  had  asked  him  in  case  he 
concluded  not  to  go  on  uAder  that  contract  to 
notify  him  to  that  effect;  that  he  had  made 
up  his  mind  not  to  go  ahead  with  the  contract 
In  conjunction  with  Williams,  for  personal 
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reasons  satisfactory  to  himself,  and  it  was 
on  tills  account  that  bd  purposed  abandoning 
the  agreement;  that  subsequent  to  April  6, 
1901,  he  and  Cayce  (who  seems  to  have  ac- 
quired some  interest  in  the  contract'  of  De- 
cember 6,  190U),  believing  that  their  rights 
under  the  contract  of  that  date  had  become 
forfeited,  and  both  having  concluded  not  to 
have  anything  further  ,to  do  under  it,  the 
former  suggested  to  Cayce  the  advisability  of 
glutting  a  new  agreement  for  themselves  and 
Chapman,  or  purchasing  the  property  from 
him  on  different  terms.  This  was  agreed  to. 
As  to  the  matters  connected  with  the  mak- 
ing of  such  new  agreement,  Weldon  tJStlfled 
that  notwithstanding  he  and  Cayce  consider- 
ed the  old  contract  at  an  end,  and  bad  no 
further  intent  of  acting  under  It,  still  as  he 
(Weldon)  had  been  advisjd  that  Williams 
was  a  man  who  would  be  liable  to  cause 
trouble  with  any  business  matter  with  which 
he  had  been  connected,  out  of  an  abundance 
of  caution  he  deemed  it  advisable,  before  at- 
tempting any  new  arrangement  with  Chap- 
man, to  obtain  a  relinquishment  from  Will- 
iams of  all  his  Interest  und^r  the  old  con- 
tract ;  that  he  sent  Cayce  from  Santa  Barbara 
to  Los  Angeles  to  obtain  it;  that  Cayce  re- 
turned with  a  quitclaim  deed  of  such  Interest 
to  himself,  but  that  he  had  no  actual  knowl- 
edge at  that  time,  or  until  January,  1902,  of 
the  contract  made  between  Cayce  and  Will- 
iams at  the  time  the  former  obtained  Will- 
iams' quitclaim  deed;  that  some  days  after 
Cayce  returned  with  the  deed  from  Williams, 
Weldon  went  to  San  Francisco  to  see  Chap- 
man concerning  the  property;  that  Weldon 
considered  at  that  time  that  the  old  contract 
was  at  an  end,  and  that  Williams  had  no  fur- 
ther interest  in  any  dealings  concerning  the 
land.  In  their  negotiations  Chapman  explicit- 
ly stated  that  the  contract  of  December  6, 
1900,  had  expired  through  failure  to  make 
the  second  payment  under  It,  that  It  was  at 
an  end,  and  that  he  could  not  do  any  further 
business  under  It;  that  they  then  discussed 
a  new  deal  relative  to  the  property,  Weldon 
Informing  Chapman  that  he  would  not  pay 
$25,000  for  the  property,  and  that  as  he 
(Chapman)  had  but  a  few  days  to  acquire 
It  under  his  contract  with  Dean,-  he  would 
give  him  $20,000  for  It,  which,  after  consid- 
erable discussion.  Chapman  accepted;  that 
when  this  agreement  was  reached  Chapman 
stated.  In  addition  to  his  previous  declara- 
tions, that  he  considered  the  agreement  of 
December  6,  1900,  at  an  end  for  noncompli- 
ance with  Its  terms,  that  If  he  felt  under  any 
obligation  to  Williams  In  the  matter  he  would 
not  feel  at  liberty  to  make  the  sale  to  Weldon 
and  Cayce,  but  that,  as  he  considered  the  old 
contract  forfeited,  he  felt  that  he  had  a  legal 
right  to  make  the  sale,  which  he  accordingly 
did.  making  a  deed  to  Williams  and  Cayce 
of  the  property,  Weldon  paying  from  his  own 
funds  the  $20,000  consideration  therefor. 

We  think  this  testimony,  which  was  un- 
contradicted, warranted  the  court  In  finding 


that  the  purchase  of  these  lands  was  not  bad 
under  the  contract  of  December  6,  1900 ;  that 
that  contract,  in  as  far  as  any  rights  which 
Wdldou  and  Williams  bad  under  it,  had  ex- 
pired by  virtue  of  Its  unfulfilled  terms  rela- 
tive to  the  second  payment,  and  the  election 
of  Chapman  to  consider  all  rights  under  it 
terminated  and  forfeited.  Weldon  was  under 
no  obligation,  when  the  second  payment  be- 
came due,  to  make  it,  either  for  himself  or 
the  benefit  of  Williams.  He  owed  no  legal 
obligation  to  Williams  to  perform  the  con- 
tract and  while  their  default  in  making  such 
second  payment  did  not  relieve  them  from  the 
right  of  Chapman  to  enforce  the  terms  of  that 
contract  against  them  if  be  saw  fit,  still  if 
the  latter  was  willing  to  consider  the  agree- 
ment abrogated,  and  treat  with  Weldon  on 
the  subject  of  a  new  contract  between  them 
with  reference  to  the  property,  there  is  no 
rule  of  law  which  would  preclude  himself 
and  Weldon  from  making  it  to  the  exclusion 
of  Williams  from  any  participation  or  benefit 
under  it.  As  time  was  expressly  made  the 
essence  of  the  original  agreement  tba  default 
of  Williams  and  Weldon  In  the  second  pay- 
ment effectually  forfeited  all  rights  under 
It,  and  Chapman  had  an  absolute  legal  right 
to  consider  It  so  forfeited.  He  was  not  re- 
quired to  give — as  the  argument  of  counsel 
for  appellants  would  seem  to  Indicate  he 
should — notice  to  Weldon  and  Williams,  up- 
on their  default  that,  as  far  as  their  rights 
were  concerned,  the  agreement  was  terminat- 
ed. No  alflrmative  action  on  the  part  of 
Chapman  was  necessary.  By  force  of  the 
terms  of  the  agreement  Itself,  the  rights  of 
Weldon  and  Williams  had  ended,  and  he  could 
make  any  other  contract  with  Weldon  for  a 
disposition  of  the  property  that  he  saw  fit 
Clock  V.  Howard  &  Wilson  Colony  Co.,  123 
Cal.  1,  55  Pac.  713,  43  L.  R.  A.  199,  69  Am. 
St.  Rep.  17,  and  cases  therein  cited. 

It  Is  Insisted,  however,  by  appellants,  that 
If  It  be  conceded  that  the  Interest  in  the  Los 
Prietos '  Rancho  was  acquired  under  a  new 
arrangement  made  by  Weldon  with  Chapman 
for  himself  and  Cayce,  and  not  under  the 
old  agreement  still  that,  under  the  contract 
between  Cayce  and  Williams,  made  when  the 
quitclaim  deed  of  the  latter  was  executed, 
Cayce  held  the  Interest  acquired  under  the 
deed  from  Chapman  to  himself  and  Weldon. 
in  trust  to  convey  one-fourth  of  the  Interest 
he  acquired  thereimder  to  Williams,  and  that 
the  conveyance  by  him  of  such  Interest  to 
Weldon,  who  took  with  notice  of  the  rights 
of  Williams  under  said  contract,  was  a  fraud 
upon  Williams,  and  that  appellants  can  pur- 
sue the  funds  derived  from  Cayce's  sale  of 
such  trust  Interest  Into  the  hands  of  the  bank, 
under  a  right  superior  to  that  of  Weldon 
thereto.  We  do  not  think  that  this  contract 
between  Cayce  and  Williams  operated  to 
create  a  trust,  or  that  notice  of  Its  existence- 
affected  the  right  of  Weldon  In  the  property 
acquired  under  his  deed  thereto  from  Cayce. 
Weldon  was  not  bound  by  notice  of  the  ex- 
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Istence  of  each  agreement  between  Williams 
and  Cayce,  or  its  terms,  any  further  tban 
appeared  in  the  agreement  itself.  By  snch 
agreement  Cayce  only  agrees  to  convey  to 
Williams  an  Interest  in  the  property,  In  the 
event  that  the  old  contract  is  consiuunated. 
and  the  court  found  that  It  never  was  con- 
summated, but  that  the  land  was  acquired 
under  an  entirely  new  agreement  The  no- 
tice  Imparted  to  Weldon  by  the  agreement 
between  Cayce  and  Williams  was  that  of  any 
Interest  in  the  property  which  Cayce  might 
acquire  under  the  old  agreement  he  would 
convey  a  quarter  to  Williams.  As  the  inter- 
est which  Cayce  acquired  was  not  obtained 
under  the  old  contract,  it  was  no  fraud  on 
the  right  of  Williams  that  Weldon  should 
take  a  conveyance  from  Cayce  of  all  his  in- 
terest in  the  land.  It  is  insisted  that,  under 
the  contract  between  Cayce  and  WUlIams, 
Cayce  covenanted  that  Weldon  and  he  should 
make  tbe  purchase  under  the  old  agreement 
We  do  not  think  the  recital  in  that  agree- 
ment amounted  to  a  covenant,  or  that  it  Im- 
posed any  obligation  upon  W^eldon  and  Cayce 
to  complete  the  purchase  of  the  land  imder 
the  old  agreement  of  December  6,  1900.  in 
whatever  way  the  recital  may  be  considered 
it  could  not  bind  Weldon,  as  he  was  not  a 
party  to  It  And  If  It  be  treated  as  an  agree- 
ment on  the  part  of  Cayce,  under  the  evidence 
in  the  case, 'the  most  that  can  be  said  rela- 
tive to  such  agreement  is  that  Cayce  violated 
it  and  became  liable  to  damages  for  its  breach. 
No  trust  was  imposed  imder  It,  nor  did  it 
give  Williams  or  his  successors  any  claim  to 
tbe  fund  Involved  here,  and  to  which  they 
-only  assert  claim  under  the  theory  of  the  ex- 
istence of  a  trust  in  the  lands  in  favor  of 
Williams,  of  which  they  claim  Weldon  had 
■notice  when  he  took  tbe  deed. 

The  judgment  appealed  from  Is  affirmed. 


We    concur : 
SHAW,  J. 


McFARLAND,    J.;    HBN- 


(148  Cat.  S96) 

JAEGEL  V.  JOHNSON  et  al.  (SUTXAWAT 
et    al.,    Interveners).    (Sac.    1,281.) 

(Supreme  Court  of  Oalifomia.    Feb.  12,  1906. 
Rehearing  Denied  March  14.  190G.) 

1,  Husband  and  Wifb  —  Community  Pbop- 

EBTT. 

In  an  action  to  quiet  title,  in  wbicb  plain- 
tiff claimed  under  a  deed  from  a  husband  and 
defendants  claimed  as  heirs  of  tbe  wife,  evidence 
held  suflScient  to  support  the  findiDg  of  the  trial 
court  that  the  land  was  not  purchased  with 
the  separate  funds  of  the  wife,  but  was  com- 
munity property. 

2.  Appeal— Haemless  Ebbob. 

Where  a  certain  fact  has  been  proven  be- 
yond controversy  by  evidence  introduced  by 
•defendants,  they  are  not  prejudiced  by  the  B\ib- 
sequent  admission  of  other  evidence  of  tbe 
same  fact  offered  by  plaintiff. 

(Ed.   Note. — For  cases   in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  S  41C1.] 

Department  2.    Appea  I  f rojn  Superior  Court, 
Tehama  County;  John  F.  Ellison,  Judge. 


Action  by  Anton  Jaegel  against  Ella  John- 
son and  others.  In  which  Mrs.  Ada  Sullaway 
and  others  intervened.  From  a  Judgment  for 
plaintiff,  defendants  and  interveners  appeal. 
Affirmed. 

Shanahan  &  Braynard,  for  appellants. 
Reid,  Dozier  &  Carr,  for  respondent 

McFARLAND,  J.  This  is  an  action  tq 
quiet  title  to  a  piece  of  land  designated  as  lot 
9  In  block  25  of  the  city  of  Redding.  The 
trial  court  rendered  Judgment  in  favor  of 
plaintiff,  and  the  defendants  and  interveners 
appeal  from  the  Judgment  and  from  an  order 
denying  their  motion  for  a  new  trial. 

The  respondent  claims  title  through  a  deed, 
which  on  its  face  conveys  the  lot  to  him,  ex- 
ecuted by  S.  A.  J.  Eckles;  and  tbe  appellants 
claim  a*s  heirs  of  Mrs.  Electa  L.  Eckles,  now 
deceased,  who  at  the  time  of  her  death,  and 
for  many  years  prior  thereto,  was  the  wife  of 
said  S.  A.  J.  Eckles.  After  tbe  death  of  Elec^ 
ta,  tbe  husband,  S.  A.  J.  Eckles,  conveyed  tbe 
lot  to  respondent  the  latter  paying  to  the  for- 
mer in  cash  the  full  market  value  of  tbe  lot ; 
but  appellants  contend  that  it  was  the  sepa- 
rate property  of  the  wife  Electa,  and  passed 
at  her  death  to  her  heirs.  The  court  found 
that  the  lot  was  community  property  and  not 
tbe  separate  property  of  the  wife;  and  the 
question  in  tbe  case  is  whether  that  finding 
can  be  sustained.  On  June  30, 1879,  at  wbicb 
time  tbe  said  S.  A.  J.  Eckles  and  Electa  Eck- 
les were  husband  and  wife,  tbe  title  to  said 
lot  was  in  J.  B.  Haggin,  and  on  tliat  day  be 
executed  a  deed  conveying  It  to  the  wife  Elec- 
ta. This  was  before  the  amendment  of  1889 
to  section  164  of  tbe  Civil  Code.  Tbe  appel- 
lants put  tbe  husband,  S.  A.  J.  Heckles,  on  tbe 
stand  as  their  witness,  and  he  testified  that 
the  lot  was  paid  for  by  his  wife  with  her  own 
money  which  she  bad  at  the  time  of  the  mar- 
riage, and  that  he  did  not  directly  or  Indirect- 
ly pay  any  part  of  the  purchase  money.  But 
upon  cross-examination,  and  for  the  purpose 
of  impeactunent,  be  was  asked  If  be  had  not 
on  various  occasions  made  declarations  to 
persons  named,  and  at  times  and  places  des- 
ignated, wbicb  were  inconsistent  with  and 
contradictory  of  bis  testimony,  and  to  the 
effect  that  he  was  the  owner  of  tbe  lot  that 
be  bad  paid  for  It  with  his  own  money,  that 
Mrs.  Eckles  never  had  any  right  to  it,  etc 
There  were  various  questions  of  that  kind 
asked  blm  on  cross-examination ;  to  some  of 
these  he  answered  that  be  did  not  remember, 
to  others  that  he  would  not  say  that  be  did  or 
not  and  to  others  he  answered  in  tbe  nega- 
tive. Respondent  introduced  evidence  that 
he  did  make  tbe  statement  inquired  about  to 
tbe  persons  and  at  tbe  times  and  places 
named  In  tbe  question.  On  this  subject  it  is 
sufficient  to  say  that  the  court  below  was  Jus- 
tified in  holding,  as  it  evidently  did  bold,  that 
the  witness  bad  been  impeached,  and  that  his 
testimony  should  be  disregarded.  And  the 
court  was  Justified  In  finding  that,  apart  from 
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tae  testimony  of  said  Eckles,  there  was  not 
euffldent  evidence  to  maintain  tbe  proposition 
that  the  lot  was  paid  for  by  the  separate 
fvinds  of  tbe  wife,  and  was  not  conununity 
property.  The  judgment  and  order  must, 
therefore,  be  afiBrmed,  unless  the  court,  on  the 
trial  of  the  case,  made  erroneous  rulings  so 
prejudicial  to  appellants  as  to  warrant  a  re- 
versal. S.  A.  J.  Bckles  was  appointed  admin- 
istrator of  the  estate  of  his  deceased  wife, 
and  is  still  acting  in  that  capacity,  the  admin- 
istration being  still  pending;  and  most  of  the 
exceptions  to  rulings  of  the  court  related  to  a 
Judgment  obtained  by  respondent  In  a  certain 
action  brought  by  him  against  S.  A.  J.  Eclcies 
as  administrator  of  the  estate  of  his  said  wife 
Klecta,  which  judgment  respondent  set  up 
and  claimed  to  be  conclusive  against  her 
heirs.  But  the  court  found  that  said  judg- 
ment was  collusive,  invalid,  and  void ;  and 
therefore  the  rulings  above  referred  to, 
whether  erroneous  or  not,  are  of  no  conse- 
quence OD  this  appeal 

Appellants  contend  that  the  court  erred  In 
allowing  respondent  to  introduce  certain  dec- 
larations and  acts  of  the  grantor  S.  A.  J.  Eck- 
les in  support  of  the  latter's  title  to  the  lot; 
and  that  such  declarations  and  acts  were  Im- 
material, Incompetent,  and,  as  they  say,  "self- 
serving."  But  most  of  these  declarations  and 
acts  were  within  tbe  line  of  impeachment  for 
which  a  proper  foundation  had  been  laid; 
and  to  some  of  them  there  were  no  objections 
or  exceptions.  Respondent  introduced  over 
appellants'  objections  two  or  three  mortgages 
made  by  S.  A.  J.  Eckles  of  the  lot  In  question 
after  the  death  of  his  wife;  and  It  may  be 
that  It  was  error  to  allow  these  mortgages  for 
the  reason  that  they  were  acts  and  declara- 
tions tending  to  show  an  assertion  of  title  by 
respondent's  grantor,  and  were  not  admis- 
sible for  that  purpose — although  Eckles'  at- 
tention was  called  to  them  on  his  cross-exam- 
ination. But  these  rulings  were  unimportant 
and  not  prejudicial  to  appellants  because,  be- 
fore tliey  were  made,  appellants  themselves,  of 
their  own  motion,  had  introduced  evidence 
showing  that  Eckles  had  made  such  asser- 
tions of  title.  They  had  introduced  nearly  all 
the  papers  and  proceedings  in  the  estate  of 
Electa  Eckles,  which  showed  that  the  Inven- 
tory verified  by  S.  A.  J.  Eckles  did  not  contain 
said  lot  9  as  part  of  her  separate  estate^  And, 
moreover,  they  Introduced  the  whole  of  the 
deed  from  Eckles  to  respondents — only  a  part 
of  wnlch  had  been  Introduced  by  respondent 
when  first  presenting  his  case  In  chief — and 
this  deed  contained,  among  other  things,  this 
clause:  "Said  lot  having  been  purchased  by 
the  party  of  the  first  part  herein  on  June  30, 
A.  D.  1879  and  during  his  marriage  with  Elec- 
ta L.  Eckles,  now  dece(ised,  from  James  B. 
Haggin,  who  at  tbe  request  of  tbe  parties  of 
the  first  part  herein  conveyed  said  lot  to  Elec- 
ta Lk  Eckles,  at  that  time  the  wife  of  the  par- 
ty of  the  first  part  herein ;  that  the  purchase 
price  of  said  lot  was  paid  by  the  party  of  tbe 


first  part  herein  ont  of  the  funda  acquired  by 
him  during  tbe  marriage  of  himself  and  said 
Electa  L.  Eckles,  now  deceased;  that  said  prem- 
ises was  community  property;  that  said 
Electa  Ll  Eckles  during  her  lifetime,  and 
during  said  marriage  acquired  other  real  es- 
tate by  gift  or  devise,  all  of  which  was  her 
separate  property  and  was  administered  on 
by  the  administrator  of  her  estate,  which  es- 
tate is  not  as  yet  closed,  no  claim  having  been 
made  by  said  administrator  to  the  above-de- 
scribed premises,  which,  under  and  by  virtue 
of  section  1401  of  the  Civil  Code  of  the  state 
of  California,  vested  In  the  party  of  the  first 
part  herein  as  the  surviving  husband  of  said 
Electa  L.  Eckles  deceased."  Indeed,  tbe  fact 
that  S.  A.  J.  Eckles  claimed  the  said  lot  9  as 
community  property  was  not  questioned ;  there 
was  no  evidence  to  the  contrary ;  and  appel- 
lants having,  tliemselves,  proved  the  fact,  oth- 
er evidence  to  tbe  same  effect  afterwards  in- 
troduced by  respondent  was  of  •  no  conse- 
quence, and  tbe  conclusion  of  the  court  upon 
that  subject  must  have  been  the  same  If  tbe 
evidence  objected  to  had  not  been  Introduced 
by  respondent  We  see  no  other  objections 
which  touch  matters  important  or  preJudiciaU 
and  no  other  points  necessary  to  be  specially 
noticed.  There  is,  therefore,  no  ground  for 
disturbing  the  Judgment  or  order  appealed 
from. 

Under  tbe  above  views  we  need  not  consid- 
er respondent's  contention  that  there  is  no 
properly  presented  or  settled  bill  of  excep- 
tions in  the  transcript,  and  that  there  is- 
nothing  before  the  court  other  than  the  ordi- 
nary Judgment  roll. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:    HENSHAW,  J.;  LOUIGAN  J. 


(148  Cai.  en) 

KOCH   V.   SOUTHERN   CALIFORNIA  RT. 

CO.    (L.  A.  1,333.) 
(Supreme  Court  of  California.    Feb.  10,  19Q(J.> 

RaII-ROADS  — ACCIOENT    AT    CBOSSINO  —  COH- 

TBiBUTOBT  Negligence. 

A  person  who  drives  rapidly  over  a  rail- 
road crossing  without  looking  at  ail  for  an 
approaching  train,  or  taking  any  precautions 
as  to  his  own  safety,  is  negligent,  though  tbe 
gates  at  the  crossing  are  open. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41^ 
Cent.  Dig.  Railroads,  J§  1043,  1072.] 

Beatty,  C.  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Coortr 
Los  Angeles  County;   M.  T.  Allen,  Judge. 

Action  by  John  Koch  against  the  South- 
em  California  Railway  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Edward  F.  Wehrle  and  Anderson  &  Ander- 
son, for  appellant.  C.  N.  Sterry,  T.  J.  Norton, 
Paul  Burks,  and  E.  E.  Milllkln,  for  respond- 
ent. 
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HENSHAW,  J.  Plaintiff  sued  to  recover 
damages  for  personal  Injuries  occasioned 
blm  by  reason  of  the  alleged  negligence  of 
the  defendant  In  so  operating  Its  trains  that 
plaintiff  was  strnck  by  one  of  them  at  the 
crossing  of  a  street  In  tbe  city  of  Pasadena. 
Tbe  negligence  charged  was  the  omission 
upon  the  part  of  the  defendant  company  to 
sound  the  bell  and  to  close  tbe  gates  maln< 
tained  at  the  crossing  at  tbe  time  of  tbe 
approach  of  the  train.  Upon  the  taking  of 
all  tbe  testimony  tbe  court  Instructed  tbe 
Jury  to  find  a  rerdict  for  defendant,  which 
tbe  Jury  did,  and  tbe  court's  ruling  in  this 
regard  is  tbe  subject  of  this  appeal. 

Tbe  consideration  of  the  question  necessi- 
tates the  presentation  of  tbe  evidence,  which 
Is  here  given,  as  favorably  to  the  plaintiff 
as  tbe  facts  warrant.  Plaintiff,  about  10 
o'clock  at  night,  was  driving  two  horses 
attached  to  a  light  spring  wagon  toward  the 
railroad  track  at  a  gait  which  he  describes 
as  "a  pretty  fair  trot"  and  which  others  de- 
scribe as  a  "brisk  trot."  Colorado  street, 
upon  which  he  was  driving,  is  75  feet  wide 
with  an  electric  railroad  track  running  along  It 
a  little  south  of  tbe  middle  of  tbe  street 
Tbe  sidewalk  on  tbe  south  side  of  the  street 
Is  11  feet  wide.  An  alley  30  feet  wide  crosses 
Colorado  street  at  right  angles,  and  defend- 
ant's railroad  track  also  crosses  the  street 
in  tbe  center  of  that  alley.  The  train  which 
struck  plalntifTs  spring  wagon  consisted  of 
a  locomotive,  13  loaded  freight  cars  and  a 
caboose.  It  came  from  the  .south  through 
tbis  alley  up  a  steep  grade  at  a  speed  of 
about  4  miles  an.  hour,  and  having  come 
almost  to  a  standstill  at  a  station  Just  be- 
yond, tbe  engine  was  laboring  heavily  to  get 
under  way  on  the  up  grade  and  "was  puflSng 
very  hard  with  a  loud  exhaust"  There  was 
evidence  tending  to  show  that  the  engine 
bell  and  the  whistle  were  silent,  and  It  will 
be  assumed  that  they  were.  There  were 
gates  across  the  street  on  each  side  of  the 
railroad  track,  and  these  gates  were  not 
closed  as  tbe  train  crossed  the  street.  Colo- 
rado street  was  paved  with  aspiiait  and 
plaintiff's  horses  were  newly  shod  with 
smooth  shoes.  He  approached  tbe  track  of 
defendant  without  checking  the  speed  of  bis 
horses  and  "looking  straight  ahead."  He 
says  be  could  not  see  or  bear  tbe  train,  and 
first  saw  it  when  tbe  noses  of  his  horses 
were  about  on  the  railroad  track.  Accord- 
ing to  tbe  map  or  plat  of  the  locality  found 
in  the  record,  as  well  as  according  to  the  un- 
disputed evidence  of  witnesses,  tbe  buildings 
In  the  vicinity  were  so  disposed  that,  if  tbe 
plaintiff  had  been  on  tbe  alert  and  driving 
with  reasonable  caution,  be  might  have 
caught  sight  of  tbe  approaching  train  in 
ample  time  to  have  avoided  tbe  accident. 
Plaintiff  was,  and  bad  been  for  six  years, 
familiar  with  tbe  crossing,  but  be  took  no 
precautions  whatever  before  driving  upon  it. 
He  did  not  stop.  He  did  not  slow  up.  He 
did  not  look.  He  did  not  listen.  Tbe  clat- 
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tering  of  bis  horses'  feet  and  the  noise  of 
his  wagon  would  certainly  have  Interfered 
with  his  hearing  the  approaching  train.  He 
was  moving  faster  than  tbe  train  and  failed 
to  take  any  precautions  by  slowing  up  to 
listen,  but  had  he  been  on  the  alert  be  could 
have  heard  and  seen  tbe  train  In  time  to 
have  avoided  the  accident  It  is  difficult  to 
understand,  1;ben,  bow  be  could  have  come 
into  collision  with  tbis  slow-moving  locomo- 
tive, excepting  that  he  either  absent-minded- 
ly or  recklessly  approached  and  drove  on 
the  trad^  Indeed,  from  bis  own  testimony. 
It  is  plain  that  he  approached  the  crossing 
with  a  total  disregard  of  its  dangers.  In 
substantiation  of  tbis  Is  his  statement  to  one 
of  tbe  witnesses,  which  is  not  denied,  that 
"My  main  Idea  was  to  get  home.  I  was  not 
paying  any  attention  to  anything."  Under  the 
facts,  then,  the  plaintiff,  after  accepting  tbe 
invitation  to  proceed,  extended  to  him  by 
the  open  gates,  used  no  precaution  whatso- 
ever, did  absolutely  nothing  for  his  own 
protection  ahd  safety.  He  did  not  lessen 
tbe  speed  of  bis  horses;  be  did  not  listen  for 
the  approach  of  tbe  train,  which  was  made 
audible  to  others  some  time  l)efore  he  drew 
near  the  crossing;  be  did  not  look  for  tbe 
train,  as  he,  himself,  testifies  he  kept  bis 
eyes  straight  ahead;  and  the  first  Intima- 
tion be  had  of  its  approach  was  when  bis 
horses  shied  away  from  the  engine. 

Tbe  case  thus  presented  Is  not  one  as  to 
the  degree  or  amount  of  care  which  should  be 
exercised  by  one  about  to  cross  a  railroad 
under  the  Invitation  to  proceed  given  by  tbe 
open  gates,  but  whether  under  such  drctun- 
stanccs  a  man  may  fall  or  decline  to  exercise 
any  care  whatsoever,  treating  the  open  gates 
as  a  positive  assurance  of  safety.  Of  course, 
in  any  case  such  as  this,  where  It  is  shown 
that  a  plaintiff  has  exercised  some  care, 
the  question  whether  or  not  tbe  care  actually 
exercised  was  due  and  sufficient,  will  always 
be  a  matter  for  determination  by  tbe  Jury. 
But  where,  as  here,  the  unconfllcting  evi- 
dence shows  that  he  exercised  no  care  what- 
soever, it  becomes  a  question  of  law  to  say 
whether  or  not  such  a  plaintiff's  case  shall 
be  submitted  to  the  Jury.  If  It  is  so  sub- 
mitted. It  can  only  be  upon  the  theory  that 
tbe  open  gates  were  an  absolute  warranty 
of  safety.  Justifying  tbe  plaintiff  in  proceed- 
ing without  any  heed  or  caution.  It  Is  for 
tbis  proposition  that  appellant  contends. 
But  such  we  do  not  understand  to  be  tbe  law. 
A  railway  crossing  is.  Itself,  a  place  of 
danger  and  is  an  effectual  warning  of  dan- 
ger, a  warning  which  must  always  be  heeded, 
and  the  exercise  of  ordinary  care  In  travel- 
ing over  such  a  place  is  not  excused  by  the 
negligent  omission  of  tbe  railway  company, 
itself,  to  exercise  reasonable  care.  Green  v. 
Southern  California  Ry.  Co.,  138  Cal.  1,  70 
Pac.  926;  Herbert  v.  Southern  Pacific  Com- 
pany, 121  Cal.  227,  53  Pac.  651;  Lambert 
V.  Southern  Pacific  Company,  79  Pac.  878. 
Nor  is  it  tbe  law  that  when  a  railroad  corn- 
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pany  adopts  safety  gates  or  any  other  appli- 
aDce  for  the  protection  of  the  public,  the 
publfc  Is  thereby  absolved  from  all  duty  of 
taking  care  of  Itself.  A  person  is  still  re- 
quired to  exercise  due  and  ordinary  care, 
and  while  the  quantum  of  care  tvhich  will 
be  reasonable  may  be  less  where  the  gates 
are  provided  and  are  relied  upon  by  the 
traveler,  still  the  gates,  themselves,  are  not 
an  assurance  and  a  warranty  such  as  to 
justify  a  traveler  in  going  blindly  ahead  In 
total  disregai'd  of  all  ordinary  precautions, 
as  did  the  plaintiff  in  this  instance.  Green- 
wood V.  Philadelphia,  etc.,  124  Pa.  572,  17 
Atl.  188,  3  L.  R.  A.  44,  10  Am.  St.  Hep.  614; 
Raugeley's  Adm'r  v.  Southern  R.  R.  Co.,  93 
Va.  715,  30  S.'E.  380;  Pennsylvania,  etc.,  v. 
Pfuelb.  60  N.  J.  Law,  278,  37  Atl.  1100; 
Dawe  ▼.  Flint,  &  P.  M.  R.  Co.,  102  Mich. 
307,  60  N.  W.  838;  Romeo  v.  Boston,  etc.,  87 
Me.  540,  33  Atl.  24;  Thompson,  Negligence, 
f  1614. 

The  case  of  EUlis  t.  Boston,  etc.,  169  Mass.  600, 
48  N.  E.  839,  contains  a  critical  review  of  the  mat- 
ter, and  it  Is  said:  "The  raising  of  the  gates 
was,  no  doubt,  a  circumstance  which  justified 
the  plaintiff  in  starting  to  cross  the  railroad 
when  he  did,  and  he  had  a  right  to  expect 
that.  If  any  engine  or  train  was  approach- 
ing the  crossing  on  the  inbound  track,  a 
whistle  would  be  sounded  or  a  bell  be  rung. 
But,  in  attempting  to  cross  the  railroad,  be 
was  bound,  in  the  exercise  of  ordinary 
care,  to  himself  exercise  his  own  powers  of 
observation,  and  to  take  thought  for  his  own 
safety;  and  he  was  not  entitled  to  have  his 
case  go  to  the  jury  unless  there  was  evi- 
dence from  which  it  could  be  Inferred  that  he 
did  this.  No  such  Inference  ,can  be  drawn 
either  from  his  own  testimony  or  that  of  the 
other  witnesses.  The  general  rule  that  one 
who  attempts  to  cross  a  railroad  track  must 
reasonably  use  his  own  powers  of  observation 
to  assure  himself  that  there  is  no  danger 
from  approaching  trains  is  clear.  Chase  v. 
Railroad  Co.,  167  Mass.  383,  45  N.  E.  Oil, 
and  cases  cited.  And  the  rule  applies  to 
one  from  whom  a  train  approaching  upon 
a  second  track  is  hidden  by  a  train  which 
has  just  passed.  Bancroft  v.  Railroad,  97 
Mass.  275;  Wlnslow  v.  Railroad,  165  Mass. 
264.  42  N.  E.  1133.  While  the  raising  of  the 
gates  justified  the  plaintiff  in  attempting  to 
cross  when  he  did,  and  while  that  fact  and 
the  facts  that  no  whistle  was  sounded  and 
no  bell  was  rung  are  to  be  taken  into  con- 
sideration on  the  question  of  how  much  he 
must  himself  look  and  observe  as  he  makes 
his  way  across,  these  circvunstances  do  not 
excuse  him  from  looking  and  listening  and 
taking  thought  for  his  own  safety.  He  can- 
not rely  wholly  upon  them,  and  cannot  re- 
cover without  showing  more,  as  to  his  own 
conduct,  than  that  he  so  relied.  Butterfiela 
V.  Railroad  Co.,  10  Allen,  532,  87  Am,  Dec. 
678;  Merrigan  v.  Railroad,  154  Mass.  189, 
28  N.  E.  149;  Tyler  v.  Railroad  Co.,  157 
Mass.  336.  32  N.  E.  227.    We  are  of  opinion 


that,  as  matter  of  law,  there  was  no  evidence 
from  which  It  could  be  found  that  the  plain- 
tiff himself  exercised  due  care,  and  the  ver- 
dict for  defendant  was  rightly  ordered. 
Exceptions  overruled." 

Excepting  for  the  presence  of  gates,  this 
case  is  parallel  in  its  facts  with  Hager  v. 
Southern  Pacific  Co.,  98  Cal.  309,  33  Pac.  119; 
but,  as  has  been  said,  the  presence  of  gates 
does  not  justify  the  total  indifference  and 
disregard  to  danger  which  was  evinced  by 
plaintiff  in  this  case. 

The  judgment  appealed  from  is  therefore 
affirmed. 

We  concur:  McFARLAND,  J.;  LORIGAN, 
J.;   ANGELLOTTI,  J.;   SHAW,  J. 

BEATTT,  C.  J.  I  dissent  When  the  su- 
perior court  instructs  a  Jury  to  find  for  de- 
fendant, this  court,  in  reviewing  the  judg- 
ment, must  not  only  assume  the  entire  truth 
of  plaintiff's  evidence,  but  must  give  him  the 
advantage  of  every  Inference  which  can  be 
fairly  drawn  from  it  Conflicting  evidence, 
and  Inferences  from  It  must  be  wholly  disre- 
garded. This  proposition  seems  to  be  con- 
ceded by  the  court,  and  certainly  it  is  folly 
supported  by  the  first  decision  cited  In  its 
opinion  on  the  principal  question  of  law  pre- 
sented by  the  case.  Greenwood  v.  Railway 
Co.,  124  Pa.  576, 17  Atl.  188»  3  L.  R.  A  44,  10 
Am.  St  Rep.  614.  I  think,  however,  that  in 
stating  the  case  this  rule  has  not  been  strictly 
observed  with  ,respect  to  important  particu- 
lars. The  statement  that  the  plaintiff  was 
moving  faster  than  the  train  is  based  entirely 
upon  the  opinion  of  the  defendant's  witnesses 
— ^the  engineer  and  fireman — that  they  were 
going  about  four  miles  an  hour,  bat  this  evi- 
dence was  weakened  by  the  admission  that 
the  average  speed  of  the  train  between  Los 
Angeles  and.  San  Bernardino  was  15  miles  an 
hour,  and  that  the  grade  they  were  ascend- 
ing at  the  place  of  the  accident  was  but  a 
minute  fraction  over  1  per  cent  (1.06).  It 
was  also  in  confiict  with  equally  definite  evi- 
dence on  the  part  of  the  plaintiff,  from  which 
the  jury  would  have  been  warranted  in  find- 
ing that  the  speed  of  the  train  was  at  least  50 
per  cent  in  excess  of  plalntifTs  speed.  Two 
entirely  disinterested  witnesses,  HoUoway 
and  Simons,  crossed  the  track  going  west  just 
before  the  accident  They  were  in  a  buggy, 
proceeding  at  a  slow  trot.  HoUoway  testified 
that  they  met  plaintiff  about  one- fourth  of  the 
length  of  the  block  from  defendant's  track 
(about  60  feet),  and  Simons,  testifying  as 
a  witness  for  defendEtnt  stated  that  when 
they  came  In  sight  of  the  train  at  the  crossing, 
it  (meaning,  I  suppose,  the  headlight)  was 
about  midway  between  Green  and  Colorado 
streets,  a  distance  of  more  than  200  feet  from 
the  point  of  collision.  Conceding  that  this 
character  of  evidence  is  somewhat  indefinite. 
It  Is  no  more  indefinite  than  the  estimate  of 
defendant's  witnesses  that  the  train  was 
moving  about  four  miles  an  hour,  and,  ac- 
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cepting  It  as  approximately  correct,  It  proves 
that,  while  tlie  buggy,  proceeding  at  a  slow 
trot,  moved  50  feet  from  the  track  to  the  point 
where  it  met  plalntifTs  wagon,  and  while 
plaintiff,  moving  at  a  brisi:  trot,  proceeded 
another  50  feet  to  the  point  of  collision,  the 
train  bad  moved  twice  as  far,  necessarily  at 
a  rate  of  speed  twice  the  average  speed  of  the 
two  vehicles,  and  prot>ably  at  a  rate  much 
faster  than  that  of  the  plaintiff.  This  fact 
has  an  important  bearing  upon  another  fact 
which  is  highly  material,  In  view  of  the  rule 
as  to  contributory  negligence  to  l>e  considered 
hereafter.  For,  if  plaintiff  was  moving  6 
miles  an  hour  (I  assume  this  rate  because  in 
the  discussion  here  it  has  been  agreed  that  a 
brisk  trot  is  equivalent  'to  at  least  6  miles 
an  hour),  the  train  was  moving  9  miles  an 
hour,,  and  it  is  susceptible  of  mathematical 
demonstration  from  other  data  supplied  by 
the  uncontradicted  evidence  of  actual  meas- 
urements that  plaintiff  could  not  have  seen 
the  headlight  of  the  train  until  the  heads  of 
his  horses  were  within  12  feet  of  the  track 
(i.  e.,  less  than  a  second  and  a  half  of  time). 
These  data  are:  A  solid  row  of  brick  build- 
ings extending  from  a  line  1514  feet  west  of 
the  center  of  the  track  a  distance  of  150  feet 
— the  entire  length  of  the  block.  It  was  dark. 
The  first  part  of  the  train  that  plaintiff  could 
have  seen  was  the  headlight,  which  was  mov- 
ing north  on  a  line  1514  feet  east  of  the  brick 
building  adjoining  the  alley.  Plaintiff  was 
moving  east  on  a  line  about  21  feet  north  of 
the  same  building.  His  rate  of  progress  was 
6  miles  an  hour,  equivalent  to  8%  feet  a 
second.  The  train,  moving  at  the  rate  of  9 
miles  an  hour,  would  cover  13^  feet  a  second. 
Plaintiff  sat  14  feet  back  of  his  horses'  heads. 
The  hind  wheels  of  his  wagon  extended  4 
feet  farther  to  the  rear.  The  collision  was 
with  bis  hind  wheel  as  he  was  clearing  the 
track  at  the  east  rail. 

It  will  be  seen  in  the  ensuing  discussion,  as 
it  appears  from  the  opinion  of  the  court,  that 
In  cases  of  this  kind  it  is  al\vays  a  material 
question  whether  the  plaintiff,  after  discover- 
ing his  danger,  was  able  to  avoid  it,  and  one 
of  the  questions  here  is  whether  this  court 
can  bold,  as  matter  of  law,  that  the  plaintiff, 
within  the  brief  space  of  a  second  and  a  half, 
could  have  reined  in  his  horses,  or  done  any- 
thing more  prudent  after  seeing  the  locomo- 
tive, than  to  try  to  cross  ahead  of  it  It  will 
be  seen  that,  in  the  opinion  of  the  court,  the 
conduct  of  the  plaintiff  and  his  whole  case 
takes  its  color  from  the  assumed  slow  motion 
of  the  train  and  his  own  reckless  speed.  If 
it  be  true  that  upon  this  point  there  is,  as  I 
have  attempted  to  show,  evidence  warranting 
the  Inference  that  the  speed  of  the  train  was 
50  per  cent,  in  excess  of  the  plaintiff's  speed, 
we  must,  for  the  purposes  of  this  appeal,  take 
that  as  a  fact  proven,  and  we  are  not  then 
forced  to  conclude  that  it  was  the  mere  reck- 
lessness or  absence  of  mind  of  the  plaintiff 
(vhich  placed  him  in  front  of  the  locomotive. 
For  be  tells  us  plainly  what  be  was  doing 


and  why  he  did  It  He  knew  the  crossing, 
and  be  knew  that  the  defendant  guarded  the 
crossing  by  gates  which,  from  his  observation, 
were  always  lowered  when  trains  were  pass- 
ing. He  knew  he  was  approaching  the  cross- 
ing, and  he  "kept  bis  eyes  straight  ahead  in 
order  to  see  if  anything' was  in  the  way."  His 
Idea  was — as  is  probably  the  belief  of  a 
majority  of  men — that  where  the  state  of 
traffic  calls  for  the  erection  of  crossing  gates, 
the  duty  and  the  practice  of  the  railway  com- 
pany is  to  employ  men  to  attend  them  and  to 
close  them  on  the  approach  of  a  train,  and  not 
alone  in  the  daytime,  but  at  all  times  at 
which  trains  may  be  expected  to  pass.  So  be- 
lieving, and  seeing  tbe  gates  open  and  motion- 
less, he  took  It  as  an  assurance  of  safety  and 
an  invitation  to  proceed.  A  fair  construction 
of  his  testimony  shows  that  be  was  acting 
consciously  upon  this  view  of  the  situation, 
and  not  with  a  mind  solely  intent  upon  getting 
home,  and  oblivious  to  everything  else.  It  is 
true  be  did  not  go  upon  tbe  stand  and  for- 
mally deny  the  statement  of  one  of  defend- 
ant's witnesses,  which  is  quoted  in  the  opinion 
of  tbe  court,  to  the  effect  that  he  was  not 
paying  attention  to  anything,  but  that  evi- 
dence was  contradicted  in  advance  by  the 
whole  tenor  of  his  testimony  In  chief,  and  the 
expression,  itself,  admitting  it  to  have  been 
reported  with  literal  fidelity,  was  used  within 
12  hours  after  the  accident,  very  shortly  after 
he  recovered  consciousness,  and  while  he  was 
acutely  suffering  from  concussion  of  the  brain. 
Considering  that  of  the  three  agents  of  de- 
fendant who  were  sent  to  the  hospital  to 
obtain  plaintilTs  statement,  one.  Its  "special 
inspector,"  did  not  testify;  tliat  another,  a 
surgeon,  testified  to  a  statement  not  at  all  at 
variance  with  plaintiff's  testimony  at  tbe 
trial ;  and  that  only  one,  the  operator  at  the 
Pasadena  station,  testified  to  the  expression 
quoted — I  do  not  think  we  can  assume  as  a 
fact  that  the  plaintiff,  in  approaching  the 
crossing,  was  not  paying  attention  to  any- 
thing. On  tbe  contrary,  the  case,  as  tbe  plain- 
tiff might  reasonably  have  asked  the  Jury  to 
view  it,  and  as  we,  therefore,  are  l>ound  to 
view  it  in  considering  the  instruction  to  find 
for  the  defendant,  was  simply  this:  Tbe 
plaintiff,  perfectly  aware  that  be  was  ap- 
proaching a  city  crossing,  guarded  by  gates 
which,  according  to  bis  experience,  were 
always  lowered  on  the  approach  of  a  train, 
drove  fon^'ard  without  slackening  tbe  brisk 
pace  of  his  horses  because  he  saw  the  gates 
standing  open,  and  because  he  regarded  the 
open  gates  as  an  assurance  of  safety  and  an 
invitation  to  pass.  He  looked  straight  ahead 
to  see  if  there  was  ansrthing  in  tbe  way,  and 
was  entirely  excused  from  looking  In  the 
direction  of  tbe  approaching  train,  because 
his  view  in  that  direction  was  cut  off  by  a 
solid  row  of  brick  buildings  which  prevented 
him  from  seeing  the  locomotive  until  it  was 
too  late  to  have  avoided  the  accident.  He 
might,  however,  have  heard  the  sound  (the 
loud  cxiiaust  of  the  engine)    made  by  the 
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train  if  lie  bad  stopped  to  listen.  Or  If  lie 
had  GO  slackened  his  pace  as  to  leave  him  in 
perfect  control  of  his  team,  he  would  have 
seen  the  locomotive  in  time  to  have  pulled  up 
while  the  train  was  passing.  The  question  is 
whether  It  was  his  duty  under  the  circum- 
stances to  stop  for  the  purpose  of  listening,  or 
to  approach  the  gates  so  cautiously  that  he 
could  rein  in  his  horses  instantly  on  the 
sudden  appearance  of  the  train  emerging  from 
behind  the  building  which  obstructed  bis 
view.  The  question.  In  other  words,  is 
whether  the  rule  that  the  failure  on  the  part 
of  a  traveler  to  stop  and  look  and  listen. 
Is  negligence  in  law  (negligence  per  se,  as  It 
is  sometimes  designated)  applies  to  a  grade 
crossing  of  a  city  street,  which,  in  compliance 
with  municipal  regulations  or  by  the  volun- 
tary act  of  the  railroad  company.  Is  guarded 
by  gates  arranged  to  be  lowered  while  trains 
are  passing,  or  by  flagmen  habitually  sta- 
tioned there  for  the  purpose  of  signaling  that 
the.  way  Is  clear. 

Upon  this  question  the  cases  and  the  text- 
writers  are  by  no  means  agreed.  There  are 
decisions  both  ways,  and  the  text-writers  have 
inclined  to  one  side  or  the  other,  according  to 
their  respective  views  of  public  policy.  The 
opinion  of  the  court  cites  only  section  1614  of 
Thompson  on  Negligence,  and  the  cases  re- 
ferred to  in  Illustration  of  the  text  But 
section  1614  of  Dr.  Thompson's  work  does  not 
state  his  view  of  the  question.  It  states  the 
view  to  which  he  is  evidently  opposed,  as  will 
be  seen  by  reference  to  the  preceding  section 
(1613),  where  he  says:  "Many  decisions 
*  •  *  concede  that  the  traveler  approach- 
ing a  railway  crossing  has  the  right  to  rely 
upon  the  fact  that  the  gate  is  open,  or  that 
the  flagman  is  absent  from  bis  post,  and  to 
assume  from  these  indications  that  no  train 
is  approaching,  and  that  he  may  safely  pro- 
ceed to  cross;  and  so  where  the  gates  are  up 
and  a  flag  flying,  indicating  that  a  train  will 
stop  before  reaching  the  crossing;  and  so 
where  the  traveler,  having  waited  several 
minutes,  starts  to  cross  on  the  gates  being 
raised.  While,  as  we  shall  soon  see"  (referr- 
ing to  section  1614,  cited  by  the  court),  "some 
courts  condone  the  fault  of  the  railroad  com- 
pany in  luring  the  traveler  to  bis  death  or 
Injury  by  deceptive  appearances,  and  visit  all 
the  blame  on  the  traveler,  yet,  even  these 
courts  concede  that  a  traveler  approaching  a 
crossing  guarded  by  gates,  is  not  required  to 
exercise  the  same  vigilance  in  looking  and 
listening  as  when  he  approaches  one  not  so 
guarded,"  etc. 

With  the  sole  exception  of  the  Pennsyl- 
vania case,  the  decision  cited  In  the  opinion 
of  the  court  will  be  found  on  examination  to 
furnish  a  very  slender  support  to  its  conclu- 
sion. In  Greenwood  v.  Phil.  W.  &  B.  R.  Co., 
124  Pa.  572, 17  Atl.  188,  3  D.  R.  A.  44,  10  Am. 
St  Rep.  614,  the  doctrine  contended  for  by 
defendant  Is,  indeed,  carried  to  its  extreme 
limit  There  a  hose  cart,  responding  to  an 
alarm  of  flre  (a  false  alarm  as  the  event 


proved),  was  driven  rapidly  upon  a  gate 
crossing  and  one  of  the  firemen  injured  by 
a  passing  train.  An  Instruction  to  find  for 
the  defendant  was  affirmed  because  it  ap- 
peared that  the  driver  of  the  cart,  relying  on 
the  open  gates,  did  not  stop  to  listen  as  be 
approached  the  crossing.  Outside  of  Penn- 
sylvania, X  think,  it  would  be  difficult  to 
find  a  case  going  to  this  extent  In  every 
other  case  cited  the  person  injured  was  a 
pedestrian,  and  In  every  case  the  decision 
turned  upon  the  fact  that  the  plaintiff,  after 
passing  the  gates,  could  have  seen  the  ap- 
proaching train  In  ample  time  to  have  avoid- 
ed the  accident  If  he  had  us^  his  eyes.  This 
was  tlie  whole  point  of  the  decision,  and  in 
each  case,  except  the  New  Jersey  case,  pre- 
vious decisions  of  the  same  court,  in  which 
it  had  been  held  that  travelers  had  a  right 
in  approaching  a  grade  crossing  to  rely  upon 
open  gates  as  an  assurance  of  safety,  were 
distinguished  tipon  the  ground  mentioned. 

Take  the  Virginia  case — Rangeley's  Adm'r 
V.  Railway  Co.,  95  Va.  715,  30  S.  E.  386.  The 
facts  of  that  case  are  stated  at  page  720  of 
95  Va.,  and  page  387  of  30  S.  B.,  as  follows: 
"The  record  considered  as  on  a  demurrer  to 
the  evidence  shows  that  the  deceased,  on  the 
nigbt  of  the  accident,  with  bis  companion, 
left  a  restaurant  the  porch  of  which  extended 
to  within  8  or  10  feet  of  the  railroad  track; 
that  he  went  to  a  point  on  or  near  the  track, 
and  was  standing  there  talking  when  struck 
by  the  defendant's  train;  that  the  night  was 
dark,  but  that  the  locality  was  well  lighted 
by  electric  lamps ;  that  the  track  was  straight 
in  the  direction  from  which  the  train  came, 
with  nothing  to  obstruct  the  view  In  that  di- 
rection after  leaving  the  restaurant  porch; 
that  the  train  was  backing  about  as  fast  as 
a  man  could  walk,  not  over  6  miles  an  hour, 
up  grade,  using  steam,  and  that  the  bell  was 
ringing  from  the  time  it  commenced  to  back 
until  after  the  unfortunate  man  was  run 
over."  The  court  discussing  the  refusal  of 
an  instruction  which,  "in  effect  Informed  the 
jury  that  a  person  approaching  a  railroad 
crossing  where  gates  are  required  to  be  kept 
and  lowered  on  the  approach  of  trains,  has 
the  right  when  be  sees  that  the  gates  are  not 
lowered,  to  presume  that  no  train  Is  ap- 
proaching, and  that  he  is  under  no  obligation 
to  use  his  senses  to  ascertain  whether  a  train 
Is  approaching,"  referred  to  another  case  re- 
ported In  the  same  volume,  for  the  correct 
rule  In  such  cases.  Kimball  and  Fink,  Re- 
ceivers, V,  Friend's  Adm'r,  95  Va.  125,  27 
S.  B.  901.  The  facts  of  that  case  were  that 
the  plaintiff  rode  a  bicycle  on  the  track  at 
about  the  speed  of  a  trotting  horse.  The 
sides  of  a  cut  prevented  him  from  seeing  the 
approaching  locomotive  until  be  was  too  close 
to  avoid  the  collision,  and  be  was  killed.  Be 
did  not  stop  to  listen,  and  be  did  not  ap- 
proach the  crossing  at  such  a  moderate  rate  of 
speed  as  would  enable  him  to  control  his  move- 
ments. There  was  no  direct  evidence,  of  course, 
that  he  did  or  did  not  listen.    Upon  a  very 
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(nil  dlscoBslon  of  the  evidence  and  tbe  rulings 
glying  and  refusing  instructions,  tbe  court 
bolds  that  a  traveler  Is  not  required  to  exer- 
cise tbe  same  vigilance  In  approacblng  gate 
crossings  as  be  must  exercise  at  crossings  not 
so  guarded,  and  tbat  In  sucb  cases  the  ques- 
tion of  contributory  negligence  Is  peculiarly 
one  for  tbe  consideration  of  tbe  jury.  Tbe 
Judgment  for  tbe  plaintiff  (defendant  in  error) 
was  affirmed. 

Next  in  order  is  tbe  New  Jersey  case,  Penn- 
sylvania R.  Co.  V.  Pfuelb,  60  N.  J.  Law,  278, 
37  Atl.  1100.  Tbat  was  anotber  case  of  a 
pedestrian  wallcing  upon  a  gate  crossing  and 
being  killed  by  a  train  wblcb  be  could  bave 
seen  approaching  for  a  long  distance  before 
be  stepped  on  tbe  track,  and  a  circumstance 
to  which  much  weight  was  attached  was  tbe 
fact  tbat  when  he  was  approaching  the  track 
he  saw  the  gate  standing  open  while  another 
train  was  passing,  wblcb  was  notice  tbat  tbe 
open  gates  were  not  an  Invitation  to  cross. 

Dawe  V.  Flint  &  P.  M.  R.  Co..  102  Mich. 
307,  60  N.  W.  838,  was  another  case  of  a 
pedestrian  injured  by  a  train  which  she  could 
have  seen  approaching,  after  passing  tbe 
gates,  long  before  It  struck  her.  The  case  Is 
distinguished  from  Richmond  v.  Railway 
Company,  87  Mich.  374,  40  N.  W.  621,  and 
Evans  v.  Railroad  Company,  88  Mich.  442, 
50  N.  W.  386.  14  L.  R.  A.  223.  Tbe  rule  es- 
tablished by  those  cases,  and  not  questioned 
by  tbe  Dawe  Case,  is,  that  "a  party  ap- 
proachln{(  a  railroad  track  has  a  right  to  rely 
upon  the  absence  of  such  warnings  of  danger, 
as  it  Is  shown  to  be  tbe  custom  of  the  rail- 
road company  to  give."  See  point  2,  syllabus, 
p.  442.  88  Mich.  "When  gates  are  provided 
liy  railroad  companies  at  street  crossings, 
the  public  bave  a  right,  tbe  gates  being  open, 
to  presume.  In  the  absence  of  knowledge  to 
the  contrary,  that  the  gatemen  are  properly 
discharging  their  duties,  and  are  not  negli- 
gent lu  acting  upon  tbe  presumption  tbat 
tbey  are  not  exposed  to  a  danger  which  could 
only  arise  from  a  disregard  of  sucb  duties." 
And  see  Van  Auken  v.  Ry.  Co.,  90  Mich.  307, 
55  N.  W.  971,  22  L.  R.  A.  33. 

A  Maine  case  Is  next  cited  by  tbe  court, 
Romeo  v.  B.  &  M.  R.  R.,  87  Me.  540.  33  Atl. 
24.  This  was  another  case  of  injury  to  a 
pedestrian  who,  for  a  distance  of  80  feet  from 
tbe  track,  bad  a  plain  view  of  tbe  ffiiproacblng 
train,  if  she  had  raised  her  eyes  to  look.  Tbe 
case-was  distinguished,  for  this  reason,  from 
State  V.  B.  &  M.  Railroad,  80  Me.  430,  15  Atl. 
36,  and  Hooper  v.  B.  &  M.  Railroad,  81  Me. 
260,  17  Atl.  64.  In  the  first  of  these  cases 
tbe  gates  bad  been  erected  voluntarily  by  tbe 
railroad  company,  and  they  did  not  operate 
them  at  night,  but,  nevertheless,  it  was  held 
to  t>e  a  question  for  tbe  jury,  whether  tbe 
deceased  was  guilty  of  contributory  negli- 
gence in  driving  on  tbe  track  without  stop- 
ping.   Tbe  second  case  is  to  tbe  same  effect 

Coming  to  Massachusetts,  an  extensive  quo- 
tation is  made  from  the  opinion  in  Ellis  v. 
B.  ft  M.  R.  R.,  169  Mass.  600,  48  N.  B.  839.    I 


think  It  can  hardly  be  said  that  tbe  opinion  in 
that  case  contains  a  critical  review  of  the  mat- 
ter. Tbe  plaintiff  walked  through  the  gates  and 
stepped  on  the  track  In  front  of  a  train  that 
be  could  bave  seen  If  be  had  looked.  It  is 
expressly  stated  that  the  raising  of  tbe  gates 
was  a  circumstance  which  justified  him  in 
starting  across  the  track,  but  his  failure  to 
use  bis  eyes  when  he  was  in  perfect  control 
of  his  own  movements,  and  in  a  place  of 
safety,  was  held  to  be  negligence.  It  Is  an 
error,  I  think,  to  regard  this  case,  or  any  of 
tbe  cases  in  which  a  man  or  woman  on  foot 
was  Injured  by  a  train  tbey  could  bave  seen 
approaching  if  tbey  had  looked  along  tbe 
track,  as  authority  in  this  case.  With  the 
single  exception  of  the  New  Jersey  case,  they 
were  all  decided  by  courts  tbat  bold  to  tbe 
doctrine  tbat  open  gates  are  an  assurance  of 
safety  which  Justify  tbe  traveler  to  enter  the 
crossing  without  stopping  to  listen,  and  all 
tbat  is  said  in  any  of  the  decisions  In  regard 
to  tbe  obligation  of  tbe  traveler  to  make  use 
of  bis  senses  has  reference  to  tbe  ability  of 
a  pedestraln  to  avoid  the  danger  after  passing 
tbe  gates  by  simply  stopping  when  tbe  train 
has  come  into  bis  view.  In  this  case  tbe 
plaintiff  could  bave  done  nothing  to  save 
himself  after  tbe  train  came  In  view.  Tbe 
views  of  the  Supreme  Court  of  Massachu- 
setts, regarding  a  case  such  as  this,  are  stated 
in  Clark  v.  Boston  &  Maine  Railroad,  164 
Mass.  434,  41  N.  E.  666.  There,  tbe  plaintiff, 
hauling  a  load  of  bay  with  a  team  of  two 
horses,  drove  at  a  trot  down  a  grade  to  a 
gate  crossing  without  attempting  to  stop,  and 
was  injured.  Exceptions  to  a  verdict  in 
bis  favor  were  overruled  by  the  Supreme 
Court  upon  tbe  ground  tbat  "there  is  no  ab- 
solute rule  of  law  tbat  a  traveler  approaching 
the  crossing  at  a  grade  of  a  highway  by  a 
railroad  must  under  all  circumstances  stop 
to  look  and  listen  for  a  train  before  enter- 
ing on  the  railroad."  (First  point  of  syllabus.) 
See,  also,  Conaty  v.  New  York,  etc.,  Ry.  Co., 
164  Mass.  572,  42  N.  E.  103,  and  section  1613 
of  Thompson  on  Negligence,  and  tbe  cases 
cited  under  tbat  section,  particularly  tbe 
opinion  of  Judge  Elliott  in  tbe  case  of  Penn. 
Co.  V.  Stegemeler,  118  Ind.  306,  20  N.  B.  843, 
10  Am.  St  Rep.  1.%,  and  the  opinion  of  Judge 
Williams  In  Railway  Company  v.  Schneider, 
45  Ohio  St  688,  17  N.  E.  321.  Both  of  these 
cases  were  very  elaborately  argued  and  con- 
sidered, and  tbe  conclusions  of  the  courts 
were  widely  at  variance  with  the  doctrine  to 
which  we  are  committing  this  court  in  the 
first  case  we  have  bad  to  consider  involving 
tbe  question  of  negligence  in  approaching  a 
gate  crossing.  It  is,  in  my  opinion,  very  im- 
portant on  the  first  presentation  of  this  ques- 
tion, that  this  court  should  adopt  tbat  rule 
which  Is  dictated  not  only  by  considerations 
of  public  convenience,  but  of  hiunanity.  If 
we  lay  down  tbe  rule  tbat  open  gates  at 
street  crossings  are  an  assurance  of  safety 
to  all  persons  and  an  Invitation  to  pass  with- 
out stopping  to  listen  when  the  view  is  ob- 
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stracted,  I  feel  assured  that  the  raUroad  com- 
panies will  see  that  their  gates  are  kept  In 
order  and  tended  by  careful  and  competent 
keepers.  There  will  be  no  accideqts  of  this 
kind,  and  both  life  and  property  will  be  ren- 
dered more  secure  without  any  Impediment 
to  the  great  and  increasing  railroad  traffia 
Their  trains  will  be  able  to  move  with  the 
same  or  greater  celerity  than  now,  and  with- 
out danger  of  encountering  obstacles  at  the 
points  where  gates  are  established.  But  the 
traffic  conducted  by  rail  is  not  the  only  thing 
to  be  considered.  The  multifarious  traffic  of 
large  cities  upon  their  public  streets  is  to  be 
considered  and  promoted  as  far  as  it  can 
be  done  without  injury  to  more  important 
interests,  and  since  the  careful  operation  of 
crossing  gates, would  be  no  interruption  to 
the  passage  of  trains,  while  It  would  leave 
the  use  of  the  streets  free  at  all  times  when 
the  gates  were  open,,  the  rule  which  I  ad- 
vocate would  conserve  all  interests  at  no 
cost  except  for  the  erection  and  repair  of  the 
gates,  and  the  wages  of  keepers — a  cost  which 
in  most  cases  would  be  trifling  in  compari- 
son with  the  privilege  of  crossing  the  city 
streets  at  grade. 

There  Is,  perhaps,  less  difference  between 
me  and  the  court  upon  the  question  of  law  in- 
volved in  this  ease  than  there  is  with  respect 
to  the  facts.  It  is,  at  all  events,  recognized 
in  the  opinion  of  the  court,  that  there  is  a 
distinction  to  be  observed  between  cases  of 
accidents  at  gate  crossings  and  those  at  cross- 
ings not  so  guarded.  This  distinction  was 
repudiated  In  a  majority  opinion  of  the  dis- 
trict court  of  appeal,  and  as  the  judge  who 
presided  at  the  trial  was  one  of  the  two  Jus- 
tices who  concurred  in  that  opinion,  I  am 
satisfied,  not  only  from  that  circumstance, 
but  from  the  argument  of  counsel  for  respond- 
ent here,  that  the  case  was  taken  from  the 
jury  upon  the  assumption  that  it  was  govern- 
ed entirely  by  the  strict  rule  applied  to  ac- 
cidents at  unguarded  crossings  in  such  cases  as 
Green  v.  Southern  California  Railway  Com- 
pany. 138  Cal.  1,  70  Pac.  926,  and  Herbert  v. 
Pacific  Company,  121  Cal.  232,  53  Pac.  651, 
and  not  upon  the  theory  of  this  decision  that 
ti)e  plaintiff  could  have  avoided  the  accident 
after  the  train  came  within  range  of  his 
vision. 


1118  (al.  660) 

ARNOLD  V.  AMERICAN  INS.  CO. 
(L.  A.  1,544.) 

(Supreme  Court  of  California.    Feb.  10,  1906.) 

1.  INSUBARCE  — Action  on  Polict  —  Plead- 
ing. 

In  an  action  on  fire  policies  on  frame 
baildings  while  occupied  as  dwelling  bouses  and 
on  household  furniture  "while  contained  in  the 
alx>ve-deBcril)ed  dwelling  house,"  the  complaint 
must  allege  that  the  houses  were  occupied  as  dwell- 
ing bouses  at  the  times  of  the  fires  and  that  the 
furniture  was  contained  in  the  house  referred 
to. 

(Ed.  Note. — For  cases  in  point,  see  vol.  28. 
CenL  Dig.  Insurance,  §  1595.] 


2.  Pleadinq^-Aideb  bt  Vebdiot  add  Judo- 

UENT. 

In  an  action  on  fire  policies  the  failure  of 
the  complaint  to  allege  that  the  houses  insured 
were  occupied  as  dwelling  houses  and  that  the 
furniture  msured  was  contained  in  one  of  them 
as  required  by  the  terms  of  the  policy  was  not 
cured  by  verdict  and  judgment,  even  in  the  al>- 
sence  of  any  objection  by  demurrer  or  answer 
in  the  trial  conrt. 

3.  Same— Defects  Cubeo  bt  Answeb. 

The  failure  of  the  complaint,  in  an  action 
on  fire  policies,  to  allege  that  the  houses  in- 
sured were  occupied  as  dwellings  and  the  fur- 
niture was  contained  in  one  of  tliem  as  required 
by  the  policy  was  not  cured  by  an  allegation  in 
the  answer  that  a  great  portion  of  the  furniture 
had  been  removed  from  the  house  described  in 
the  policy  before  the  fire. 

4.  Insueance— Bbeach  of  Wabbantt  bt  In- 

8UBED. 

The  temporary  presence  in  a  house  of  a 
half  pint  of  gasoline  in  a  bottle  secnrely  corked 
which  was  not  the  cause  of  a  fire  was  not  su£S- 
cient  to  avoid  the  policy  of  insurance,  although 
It  contained  a  provision  against  keeping  gasoline 
on  the  premises. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  S  787.J 

6.  Same— Waives. 

Any  breach  of  warranty  by  an  insured  in 
keeping  gasoline  on  bis  premises  for  a  short 
time,  contrary  to  the  provisions  of  the  policy, 
was  waived  by  the  insurer  where  its  adjusting 
and  supervising  agent  had  knowledge  of  the 
breach  and  assured  the  insured  that  the  policy 
would  not  be  avoided,  notwithstanding  a  stipu- 
lation in  the  policy  that  no  officer  of  the  com- 
pany should  have  power  to  waive  its  provisions 
unless  the  waiver  should  be  in  writing  and  at- 
tached thereto. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  §§  948,  968.]     ' 

6,  Same— Action  on  Polict— Pleading.    - 

In  an  action  on  a  fire  policy,  the  plaintiff, 

to  avail   himself  of   the   insurers   waiver  of  a 

breach  of  warranty,  need  not  plead  the  waiver. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28. 

Cent  Dig.  Insurance.  S  1637.] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P.  Conrey, 
Judge. 

Action  by  Eliesa  Arnold  against  the  Ameri- 
can Insurance  Company.  From  a  judgment 
in  favor  of  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Re- 
versed. 

EX  W.  PYeeman  and  A.  D.  Laugblln,  for 
appellant.  M.  M.  Meyers  and  R.  L.  Horton, 
for  respondent 

ANGELLOTTI,  J.  This  action  was  brought 
to  recover  on  three  policies  of  Insurance 
against  loss  by  fire,  made  by  defendant  to 
plaintiff.  Judgment  went  for  plaintiff  for 
the  full  amount  claimed,  and  defendant  ap- 
peals from  such  judgment,  and  from  an  order 
denying  Its  motion  for  a  new  trial. 

It  is  claimed  that  the  amended  complaint 
failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action.  A  general  demurrer  for 
want  of  facts  was  Interposed  in  the  lower 
court  and  overruled.  The  facts  material  to 
this  contention,  as  shown  by  the  complaint, 
are  as  follows,  viz.:  One  of  the  policies  was 
for  $1,500  on  a   "one-story   frame  building. 
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•  *  *  while  occapled  as  a  dwelling 
house,    •    •     •    situated    No.    729    *    •    • 

Stewart  street  *  *  •  Los  Angeles,  Cali- 
fornia." Another  was  tor  $3,500  "on  the 
two-story  frame  building,  •  *'  •  while 
occupied  as  a  dwelling  house,  •  •  *  sit- 
uated   No.  735     ••     •     Stewart    street, 

•  •  •  Los  Angeles,  California."  The  third 
was  for  $2,000  "on  household  furniture,"  etc., 
"all  while  contained  in  the  above^described 
dwelling  bouse,"  which  was  the  two-story 
frame  building  situated  No.  735  Stewart 
street  The  policies  were  all  Issued  on  April 
9,  1901.  There  were  three  fires.  The  first 
occurred  May  21,  1902,  and  resulted  in  $70 
damage  to  the  house  at  735  Stewart  street 
and  $33  to  the  furniture.  On  June  15,  1902, 
the  same  house  was  damaged  by  fire  to  the 
extent  of  $121,  and  the  furniture  to  the  ex- 
tent of  $7a  On  June  21,  1902,  both  houses 
and  the  furniture  were  damaged-  the  house 
at  735  Stewart  street  to  the  extent  of  $1,645.- 
76,  the  house  at  729  Stewart  street  to  the 
extent  of  $25,  and  the  furniture  to  the  extent 
of  $1,000.  The  complaint  nowhere  alleged 
that  at  the  time  of  any  of  these  fires  either 
bouse  was  occupied  as  a  dwelling  house,  or 
that  the  furniture  insured  was  contained  In 
the  house  No.  735  Stewart  street,  nor  did  it 
allege  any  facts  from  which  such  a  conclu- 
sion might  be  inferred  or  even  surmised. 

That  such  allegations  were  essential  to 
tlie  statement  of  a  cause  of  action  is  very 
clear,  and  is  practically  admitted  by  plain- 
tur,  who  relies  entirely  upon  the  contention 
that,  it  not  appearing  that  the  point  was 
specially  made  in  the  lower  court,  any  defect 
in  this  respect  was  cured  by  the  answer 
thereto.  As  to  the  question  of  the  insuffi- 
ciency of  the  amended  complaint,  it  is  un- 
necessary to  do  more  than  to  refer  to  the 
case  of  Allen  v.  Home  Ins.  Co.,  133  Cal.  29, 
65  Pac.  138,  where,  as  here,  the  policy  covered 
a  building  "while  occupied  as  a  dwelling 
house."  and  where  the  demurrer  interposed 
did  not  specify  this  particular  objection. 
This  court  there  said:  "The  principal  con- 
tention under  this  head  Is  that  the  complaint 
does  not  allege  tibat  the  building,  at  the  time 
of  the  fire,  was  occupied  as  a  dwelling  house. 
.  It  was  in  the  contract  between  the  Insurer 
and  the  insured,  that  the  premises  were  in- 
sured while  occupied  as  a  dwelling  house.  It 
was  essential  for  plaintiff  to  prove  that  the 
Are  occurred  while  the  premises  were  occa- 
pled as  such  dwelling  house.  If  it  was  es- 
sential to  prove  such  fact.  It  was  essential  to 
allege  it  Each  party  must  allege  every  fact 
which  he  Is  required  to  prove,  and  will  be 
precluded  from  proving  any  fact  not  alleged. 

•  •  ♦  The  allegation  was  not  merely  a 
condition  precedent,  as  referred  to  in  section 
457  of  the  Code  of  Civil  Procedure.  It  went 
to  the  very  essence  of  plaintiff's  right  to  re- 
cover. Certain  conditions  subsequent  to  the 
right  of  recovery,  matters  of  defense,  the  non- 
performance of  conditions  subsequent,   and 


certain  negative  prohibited  acts  need  not  be 
pleaded  by  plaintiff;  but  the  rule  does  not  ex- 
tend to  the  essence  of  the  cause  of  action. 
The  facts  alleged  in  this  complaint  may  all 
be  true,  and  yet  the  plaintiff  not  be  entitled 
to  recover.  She  could  not  recover,  unless 
she  proves  more  than  the  complaint  alleges. 
It  was  therefore  error  to  overrule  the  de- 
murrer." The  insurer  was  not  liable  upon 
the  policies  at  all,  except  upon  proof  that 
the  loss  occurred  within  the  terms  of  the 
policy.  It  was  therefore  essential  to  the 
statement  of  any  cause  of  action  that  a  loss 
within  the  terms  of  the  policy  should  be  al- 
leged. That  the  houses  were  occupied  as 
dwelling  houses  at  the  time  of  the  fires,  and 
that  the  furniture  was,  at  such  times,  con- 
tained in  the  specified  bouse,  were  essential 
to  any  liability  on  the  part  of  defendant,  and 
therefore  essential  to  the  statement  of  a 
cause  of  action.  Not  being  alleged,  they 
must  be  taken  as  having  no  existence.  Hll- 
dreth  v.  Montecito  Water  Co.,  139  Cal.  22-27, 
72  Pac.  395.  The  complaint  lacked  essential 
and  necessary  allegations  In  a  case  of  this 
character,  and  was  fatally  defective.  Bur- 
bridge  V.  Rauer,  146  CaL  21,  25,  79  Pac.  526. 

Such  a  defect  Is  not  cured  by  verdict  and 
judgment,  even  in  the  absence  of  any  objec- 
tion by  demurrer  or  answer  In  the  lower 
court,  and  objection  made  on  account  thereof 
may  be  made  at  any  time.  Code  Civ.  Proc 
§  434.  It  is  true  that  courts  are  not  Inclined 
to  look  favorably  upon  objections  to  plead- 
ings specifically  made  for  the  first  time  after 
judgment  where,  upon  suggestion  before 
trial,  the  defect  could  have  been  easily  over- 
come. A  somewhat  liberal  rule,  therefore, 
has  frequently  been  applied  In  construing 
a  complaint  where  the  objection  Is  made  for 
the  first  time  after  judgment  Facts  essen- 
tial to  a  cense  of  action  appearing  by  rea- 
sonable implication  only,  and  allegations 
made  In  the  form  of  a  l^al  conclusion,  which 
merely  implied  the  necessary  material  facts, 
have  been  held  sufficient  as  against  such  an 
objection.  An  example  of  this  is  the  case  of 
Penrose  v.  Winter,  135  Cal.  289,  67  Pac  772, 
where  there  was  no  other  allegation  of  the  es- 
sential fact  of  nonpayment  except  the  allega- 
tion that  "there  Is  now  due  and  owing,"  etc. 
This  was  held  sufficient  after  judgment,  the 
ground  of  the  ruling  being  that  the  objection 
was  rather  to  the  manner  of  pleading  an  es- 
sential fact  than  to  the  total  failure  to  al- 
lege such  fact  and  that  such  faults,  in  the 
absence  of  demurrer,  are  cured  by  the  judg- 
ment It  has,  however,  never  been  held  that 
a  defective  pleading  may  be  cured  by  ver- 
dict where  there  is  an  entire  absence  of  both 
direct  and  Implied  all^atlon  of  a  material 
fact,  and  such  a  ruling  would  be  In  violation 
of  fundamental  principles  relative  to  plead- 
ings. The  decisions  in  this  state  are  clear 
and  decisive  upon  this  point  See  Richards 
V.  Travelers'  Ins.  Co.,  80  Cal.  505,  507,  22  Pac. 
939;  Barney   v.   VIgoreaux,  02  CaL   681,  28 
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Pac.  678;  Hurley  v.  Ryan,  119  Oal.  71,  51  Pac 
30;  Penrose  v.  Winter,  Bupra;  Burbridge  v. 
Rauer,  supra. 

It  is  suggested  in  plaintlfiTs  brief  tbat'upon 
the  trial  evidence  showing  that  the  bouses 
were  In,  fact  occupied  as  dwelling  houses  at 
all  times  up  to  and  including  the  time  of  the 
last  fire  was  received  without  objection  on 
defendant's  part  If  it  be  assumed  that  such 
a  fact  would  affect  the  question  before  us,  a 
complete  answer  to  the  propositiori  Is  to  be 
found  in  the  fact  that  the  record  on  appeal 
does  not  show  that  the  fact  is  as  stated  in 
the  brief  of  counsel.  Whatever  may  be  our 
surmise  as  to  what  evidence  was  given  on 
the  trial,  we  are  bound  by  the  record  on  ap- 
peal. There  is  nothing  in  the  bill  of  ex- 
ceptions from  which  we  can  infer  that  there 
was  any  evidence  given  tending  to  show  that 
the  house  at  729  Stewart  street  was  ever 
occupied  as  a  dwelling  house,  or  that  the 
house  at  735  Stewart  street  was  ever  so  oc- 
cupied save  and  except  upon  the  night  of 
May  21.  1902,  the  occasion  of  the  first  fire. 
This  evidence  was  only  incidentally  received 
in  connection  with  the  matter  of  having  gaso- 
line upon  the  premises  in  alleged  violation 
of  the  terms  of  the  policies.  Nor  was  the 
defect  cured  by  the  answer  of  defendant,  ex- 
cept, possibly,  so  far  as  the  furniture  policy 
was  concerned.  It  was  affirmatively  alleged 
In  the  answer  that,  subsequent  to  the  Issu- 
ance of  such  furniture  policy,  and  prior  to 
June  21,  1902,  the  date  of  the  last  fire,  a 
great  portion  of  the  furniture  was  removed 
from  the  house.  No.  735  Stewart  street,  and 
was  not  therein  at  the  time  of  the  fire.  As- 
suming, under  the  authorities  cited  by  plain- 
tiff, that  the  material  issue  as  to  the  furni- 
ture being  in  the  house  described  In  the  fur- 
niture policy  at  the  time  of  the  fire  was  thus 
sufficiently  supplied  to  make  the  verdict  and 
Judgment  good  so  far  as  that  policy  is  con- 
cerned, it  cannot  be  held  that  the  defects  as 
to  the  remaining  policies  were  thereby  cured. 
The  allegation  in  the  answer  did  not  make  the 
complaint  good.  It  was  originally,  and  still 
is,  fatally  defective  in  that  It  fails  to  state 
a  cause  of  action  on  any  policy.  The  allega- 
tion of  the  answer  simply  aided  the  complaint 
so  far  as  is  necessary  to  uphold  a  finding  upon 
the  Issue  tendered  thereby,  viz.:  that  the 
furniture  was,  at  the  time  of  the  fire,  in  the 
house.  No.  735  Stewart  street  This  Is  not 
sufficient  to  uphold  the  verdict  and  Judgment 
on  the  three  policies.  The  principle  upon 
which  rests  the  rule  to  the  effect  that  a  com- 
plaint which  lacks  the  averment  of  a  fact 
essential  to  a  cause  of  action,  may  be  so 
aided  by  an  averment  of  that  fact  In  the  an- 
swer as  to  uphold  a  judgment  thereon.  Is 
that  although  the  complaint  is  fatally  de- 
fective, the  necessary  Issue  having  been  In 
fact  tendered  by  the  answer,  and  tried,  a 
Judgment  will  not  be  reversed  merely  for  the 
purpose  of  allowing  an  issue  to  be  tendered 
by  plaintiff  upon  the  matter  that  has  already 


been  practically  put  In  issue  by  the  parties, 
at  the  instance  of  defendant  and  determined. 
To  the  extent  that  the  Issue  so  made  and 
determined  disposes  of  the  controversy,  the 
defect  in  the  complaint  is  cured,  but  no  fur- 
ther. We  can  see  no  escape  from  the  con- 
clusion that  the  judgment  must  be  reversed 
because  of  the  failure  of  the  amended  com- 
plaint to  state  facta  sufficient  to  constitute 
a  cause  of  action. 

For  the  purposes  of  another  trial  it  will 
be  necessary  to  discuss  another  matter.  It 
Is  contended  that  the  policy  on  the  house  Na 
735  Stewart  street  and  the  furniture  policy 
were  avoided  by  reason  of  the  fact  that  plain- 
tiff had  about  a  pint  of  gasoline,  contained 
In  a  bottle,  on  said  premises  on  May  21, 1902, 
the  time  of  the  first  fire.  The  policies  each 
contained  the  following  printed  provision, 
viz.:  "This  entire  policy,  unless  provided 
otherwise  by  agreement  indorsed  hereon,  or 
added  hereto,  shall  be  void  if  *  *  *  (any 
usage  or  custom  of  trade  or  manufacture  to 
the  contrary  notwithstanding)  there  be  kept, 
used,  or  allowed  on  the  above  described  prem- 
ises, benzine,  benzola,  dynamite,  ether,  fire- 
works, gasoline,  greek  fire  *  •  •  or 
petroleum."  Each  policy  also  contained  a 
provision  allowing  the  use  of  one  gasoline 
stove,  the  reservoir  thereof  to  be  filled  during 
daylight  only  and  when  the  stove  was  not 
in  use,  and  also  stipulated  that  "no  gasoline 
except  that  contained  in  said  reservoir,  shall 
be  kept  within  the  building."  About  the  date 
of  the  first  fire.  May  21,  1902,  plaintiff,  who 
had  purchased  a  quart  bottle  of  gasoline  for 
cleaning  purposes,  which  work  was  done  in 
the  yard  in  the  rear  of  the  house.  No.  735 
Stewart  street  and  consumed  about  one-half 
of  the  gasoline,  took  the  t>ottle  containing 
the  remainder  into  said  house  for  the  purpose 
of  cleaning  certain  household  articles,  and 
left  the  same,  securely  corked,  on  a  table  In 
one  of  the  rear  rooms  of  said  house.  Im- 
mediately upon  the  discovery  of  the  small 
fire  of  May  21st  the  bottle  of  gasoline,  which 
was  In  no  way  connected  with  the  origin  of 
the  fire,  was  removed,  and  at  no  time  there- 
after was  there  any  gasoline  In  said  bouse. 
Over  the  objection  of  defendant,  plaintiff  was 
allowed  to  Introduce  evidence  to  the  following 
effect:  The  next  morning  after  the  first  fire, 
defendant's  agent,  who  bad  procured  this 
Insurance,  and  who  was  defendant's  special 
agent  and  adjuster,  having  charge  of  the  af- 
fairs and  local  agents  of  the  defendant  in 
Southern  California,  went  upon  the  premises 
for  the  purpose  of  adjusting  the  loss  caused 
by  said  fire.  Plaintiff  then  Informed  him  of 
the  circumstances  above  related  as  to  the 
gasoline.  He  made  no  objection  and  proceed- 
ed to  adjust  said  loss.  The  general  agent  of 
defendant  at  San  Francisco,  later.  In  response 
to  the  report  of  the  adjuster  relative  to  the 
fire,  wrote  to  said  adjuster,  commending  the 
conduct  of  plaintiff  and  her  husband  In  the 
matter  of  the  extinguishment  of  the  fire.    No 
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notice  of  any  disposition  op  the  part  of  de- 
fendant to  consider  tlie  policies  voided  by  rea- 
son of  the  gasoline  matter  was  ever  given,  and 
defendant  continued  to  retain  the  premiums 
theretofore  paid,  and  allowed  plaintiff  to  rest 
secore  under  the  belief  that  the  property  was 
still  covered  by  the  policies. 

We  are  of  the  opinion  that  the  facts  as 
disclosed  show  no  substantial  violation  of  the 
condition  contained  In  the  policy.  We  doubt 
very  much  whether  any  policy  upon  a -house 
used  for  human  habitation  would  be  found 
to  be  valid,  If  the  mere  temporary  presence  of 
a  trifling  amount  of  any  of  the  prohibited 
articles  for  necessary  household  or  medicinal 
purposes  should  be  held  sufficient  to  invali- 
date it  The  slight  risk  entailed  by  such  a 
condition  is  necessarily  contemplated  In  every 
case  of  Insurance  of  an  Inhabited  dwelling 
house.  Probably  this  defendant  would  never 
have  undertaken  to  defeat  this  action  upon 
any  such  ground,  if  it  did  not  have  what  it 
considered  good  reasons  for  disputing  the 
claim  upon  more  substantial  grounds,  which 
it  might'  not  be  able  to  prove  to  the  satisfac- 
tion of  a  court  or  Jury.  Provisions  of  the 
nature  of  the  one  under  consideration  are 
strictly  construed  so  as  to  prevent  a  forfei- 
ture, and  a  mere  technical  violation,  not  with- 
in the  apparent  object  or  spirit  of  the  stip- 
ulation, is  not  sufficient  to  Invalidate  the 
policy.  2  Cooley's  Briefs  on  Law  of  Insur- 
ance, p.  1689.  The  cases  cited  by  learned 
counsel  for  defendant  are  all  cases  where 
the  prohibited  articles  were  habitually  kept 
or  used  for  some  considerable  time,  or  the 
temporary  use  was  of  such  a  nature,  or  un- 
der such  circumstances,  as  to  substantially  in- 
crease the  risk,  and  no  case  has  been  cited 
where  a  policy  has  been  held  Invalid  under 
such  circumstances  as  are  here  shown.  In 
Basttan  v.  British  American,  etc,  Co.,  143 
Cal.  287,  77  Pac.  C3,  66  L.  U.  A.  255,  a  stick 
and  a  half  of  dynamite  was  kept  in  the  cellar 
of  an  Insured  lodging  house  for  several 
months  next  preceding  the  fire.  In  Cert  v. 
Home  Ins.  Co.,  44  Cat.  320,  13  Am.  Rep.  165, 
a  kerosene  oil  light  was  habitually  left  burn- 
ing at  night  in  a  store,  as  a  protection  against 
burglars:  the  policy  prohibiting  the  keeping 
or  using  of  any  burning  fluid  without  written 
permission.  In  each  of  these  cases  the  vio- 
lation might  well  be  held  to  be  substantial. 

Were  we,  however.  In  any  doubt  as  to  this 
question,  there  could  be  no  doubt  upon  the 
proposition  that  the  evidence  given  for  the 
purpose  of  showing  a  waiver  of  any  breach 
in  this  respect  was  properly  admitted  for  that 
purpose,  and,  if  true,  fully  showed  a  waiver. 
The  knowledge  of  the  adjusting  and  super- 
vising agent  of  defendant  of  the  facts  re.la- 
tive  to  the  presence  of  the  gasoline  on  the 
occasion  In  question  was  the  knowledge  of  the 
defendant  See  3  Cooley  on  Insurance,  p. 
2520.  In  the  face  of  this  knowledge,  the  de- 
fendant gave  no  intimation  of  any  intention 
on  its  part  to  consider  the  policies  terminated 


by  reason  thereof,  but  retained  the  unearned 
portion  of  the  premium,  and  allowed  plaintiff 
to  rest  under  the  implied  assurance  that  the 
policies  continued  In  full  force  and  effect,  not- 
withstanding the  technical  violation  of  the  let- 
teroffthecondltlon.  By  such  assurance,  plain- 
tiff was  persuaded  to  refrain  from  securing  oth- 
er Insurance  to  protect  herself  against  possible 
future  loss.  Such  a  loss  having  occurred.  It 
is  too  late  for  defendant  to  defend  against  the 
same  upon  this  ground.  See  May  on  Insur- 
ance, §  502;  Westchester  Fire  Ins.  Co.  v. 
Earle,  33  Mich.  143;  FIshbeck  v.  Phenlx  Ins. 
Co.,  54  Cal.  422;  Murray  v.  Home  Benefit, 
etc.,  Ass'n,  90  Cal.  402,  27  Pac.  309,  25  Am. 
St  Rep.  133;  West  Coast  L.  Co.  v.  State, 
etc.,  98  Cal.  502, 33  Pac.  258;  Horton  v.  Home 
Ins.  Co.,  122  N.  C.  408,  29  S.  B.  044,  65  Am. 
St  Bep.  717;  Phcenix  Ins.  Co.  v.  Halcombe 
(Neb.)  78  N.  W.  300,  73  Am.  St  Rep.  532. 

We  do  not  consider  at  all  material  in  thlscon- 
nection  the  presence  of  the  printed  stipulation 
to  the  effect  that  no  officer,  agent  or  repre- 
sentative of  the  company  shall  have  the  pow- 
er to  waive  or  be  deemed  to  have  waived  con- 
ditions of  the  policy,  unless  such  waiver  shall 
be  written  or  attached  thereto.  Such  pro- 
visions existed  in  the  policies  in  some  of  the 
cases  cited,  and  were  not  considered  effectual 
to  prevent  the  conduct  of  the  officers  of  the 
company  from  constituting  a  waiver  or  es- 
toppel on  the  'company.  The  doctrine  Is  that 
the  company  has  knowledge  when  Its  proper 
officer  has  the  knowledge,  and  If  with  sudi 
knowledge  it  leads  the  Insured  to  rely  upon 
his  policy  as  a  valid  policy,  notwithstanding 
the  breach  of  condition  of  which  It  knows. 
It  will  not  be  heard  to  allege  such  breach 
against  a  claim  for  a  subsequent  loss,  accru- 
ing at  a  time  when,  from  the  conduct  of  the 
company,  the  insured  had  every  right  to  be- 
lieve that  his  property  was  protected  by  the 
policy.  - 

Nor  Is  there  anything  in  the  point  that  the 
question  of  waiver  or  estoppel  was  not  in 
issue,  because  plaintiff  did  not  allege  a 
waiver,  or  facts  constituting  an  estoppel,  in 
her  complaint  It  Is  Incumbent  upon  a  plain- 
tiff, In  an  action  upon  a  policy  of  Insurance, 
to  allege  the  performance  of  conditions  prece- 
dent such  as  the  giving  of  any  required  no- 
tice of  loss,  etc.,  and  performance  of  all  prom- 
issory warranties,  but  limitations,  stipula- 
tions, and  conditions  which  are  In  the  nature 
of  conditions  subsequent,  and  go  to  defeat  the 
liability  of  the  Insurer,  are  matters  of  de- 
fense, which,  to  be  available  to  the  Insurer, 
must  be  alleged  in  the  answer,  as  they  were 
in  this  case.  To  this  matter  so  alleged  in 
the  answer,  under  our  system  of  pleading, 
any  defense  by  way  of  replication  was  open 
to  plaintiff  without  pleading.  See  Ency. 
Fl.  &  Pr.  p.  414,  and  note,  and  page  422; 
Breedlove  v.  Norwich,  etc.,-  Ins.  Co.,  124  CaL 
164,  168,  56  Paa  770;  Allen  v.  Home  Ins. 
Co.,  supra. 

The  Judgment  is  reversed,  and  the  cause  re- 
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manded  for  further  proceedings,  with  direc- 
tions to  the  lower  court  to  allow  the  plain- 
tiff to  amend  her  complaint,  If  she  so  desires. 

We  concur:    McFAELAND,  J.;  SHAW,  J. 


(14S  Cal.  650) 

RENTON  V.  GIBSON  et  al.  (Sac  1,254.) 
(Supreme  Court  of  California.    Feb.  9,  1006.) 

1.  MOBTGAOES— PUBPOSE  OF  CONVETANCE. 

Under  Civ.  Code,  I  2924,  providing  that 
every  transfer  of  land  made  only  as  security 
for  another  act  is  a  mortgage,  a  transfer  to 
enable  the  grantee  to  recover  a  judgment  quiet- 
ing title  in  him  is  not  a  mortgage. 

2.  Same— Deed  fob  Secubity— Evidence. 

In  order  to  show  that  a  deed  is  not  an 
absolute  conveyance,  but  intended  merely  as 
security,  the  evidence  must  be  clear  and  con- 
vincing. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Mortgages,  §  109.] 

3.  Same— Sufficiency  of  Evidence. 

In  an  action  to  recover  land,  evidence  held 
insufficient  to  show  that  a  deed  of  the  land 
from  plaintifiC  to  defendant  was  intended  merely 
as  security  or  was  a  deed  in  trust. 

Department  2.  Appeal  .from  Superior 
Court,  Placer  County;  J.  E.  Prewett,  Judge. 

Action  by  H.  T.  Renton  against  W.  B.  Gib- 
son and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Reversed. 

Thomas  C.  Huxley,  for  appellants.  W. 
H.  Slade,  for  respondent 

HEXSHAW,  J.  Plaintiff  brought  his  ac- 
tion against  defendants  as  claiming  an  in- 
terest in  real  estate  adverse  to  bim.  Against 
defendant  Gibson  the  complaint  averred  "that 
up  to  the  29th  day  of  June,  1901,"  plaintiff 
had  been  the  owner  of  the  land  In  question ; 
that  on  or  about  that  date,  by  an  Instrument 
in  writing,  he  conveyed  and  quitclaimed  the 
property  to  defendant  Gibson ;  that  the  con- 
veyance was  made  to  Gibson  and  accepted 
by  him  as  security  for  the  repayment  of  "cer- 
tain moneys  advanced,  and  to  be  advanced, 
by  said  Gibson  In  clearing  the  title  to  said 
real  property  and  not  otherwise,  and  It  was 
^ipulated  and  agreed  to  by  and  between  said 
plaintiff  and  said  defendant  Gibson  that  he, 
said  defendant  Gibson,  would  reconvey  to  this 
plaintiff  the  said  property  upon  payment  to 
blm,  said  Gibson,  of  the  money  so  advanced  as 
aforesaid  in  clearing  the  title  to  said  land  and 
property,  together  with  Interest  thereon  at 
the  rate  of  8  per  cent,  per  annum."  It  Is  fur- 
ther alleged  that  in  accordance  with  this 
agreement  defendant  Gibson  successfully 
prosecuted  to  Judgment  an  action  in  the  su- 
perior court  whereby  title  to  the  land  In 
question  was  quieted  In  favor  of  Gibson; 
that  thereafter  plaintiff  tendered  Gibson  the 
amount  claimed  to  have  been  expended  by 
bim,  namely,  the  sum  of  $135,  and  demanded 
a  reconveyance,  which  reconveyance  he  re- 
fuses to  execute.  Defendant  Ingram  was 
brought  in  under  an  allegntion  that  he 
"claimed  to  have  some  interest  in  the  land 


adverse  to  the  plaintiff."  Defendant  Gibson 
answered  by  denial,  but  affirmatively  al- 
leged his  willingness  to  convey  an  undivided 
one-half  of  the  property  in  question  to  plain- 
tiff. Defendant  Ingram  by  his  answer  set 
up  that  upon  the  14th  day  of  April,  1902,  the 
plaintiff  claiming  to  be  the  owner  of  an  equal 
undivided  one-half  of  all  of  the  land,  exe- 
cuted and  delivered  to  the  defendant  an 
agreement  in  writing  wherein  and  whereby, 
in  consideration  of  the  payment  of  a  certain 
sum  of  money  and  certain  shares  of  tbe  cap- 
ital stock  of  a  corporation,  he  agreed  to  vest 
in  the  defendant  Ingram  and  authorize  the 
defendant  Gibson  to  transfer  and  convey  un- 
to defendant  Ingram  all  of  the  right,  title, 
and  Interest  of  plaintiff  in  and  to  the  tracts 
of  land  In  controversy.  He  fvu-ther  averred 
that  tbe  agreement  had  never  been  performed 
by  or  on  the  part  of  the  plaintiff;  it  bad 
never  been  canceled  or  annulled,  but  at  the 
commencement  of  the  action  was  in  full 
force  and  effect,  and  that  ever  since  the  mak- 
ing of  the  agreement  he  (Ingram)  has  stood 
and  still  stands  ready,  able,  and  willing  to 
perform  the  same  upon  performance  by  or 
on  behalf  of  the  plaintiff,  Renton. 

The  court,  as  to  defendant  Gibson,  found 
in  accordance  with  the  allegations  of  the 
complaint  declaring  specifically  that  "on  or 
about  the  2Gth  day  of  June,  1901,  said  p'.aiu- 
tlff,  by  an  Instrument  in  writing,  purport- 
ing to  be  a  conveyance  to  W.  E.  Gibson  of 
said  property  in  question,  as  security  for 
money  advanced  by  defendant  Gibson  to 
plaintiff,"  etc.  It  further  found  "that  there 
was  an  agreement  between  said  plaintiff 
and  defendant  W.  E.  Gibson,  whereby  said 
Gibson  was  to  commence  and  prosecute  a 
certain  suit  to  quiet  title  to  said  land  and 
premises;  that  said  Gibson  was  to  advance  the 
money  necessary  to  prosecute  said  action 
to  quiet  title  thereto;  and  that  said  defend- 
ant Gibson  was  to  hold  said  land  as  security 
for  any  and  all  expense  that  he  necessarily 
Incurred  in  tbe  said  action  to  quiet  title  to 
said  land."  Further,  "that  the  said  convey- 
ance was  made  to  defendant  Gibson,  and  ac- 
cepted by  him  as  security  for  the  repayment 
to  him  of  money  advanced  and  to  be  ad- 
vanced by  said  Gibson  In  clearing  the  title 
to  said  property,  and  not  otherwise";  that 
Gibson  In  furtherance  of  this  agreement  had 
advanced  the  sum  of  $135,  and  that  there  was 
due  to  him  the  sum  of  $135,  with  Interest 
at  the  rate  of  8  per  cent. ;  that  plaintiff  had 
tendered  that  amoimt,  and  that  that  amount 
was  now  in  the  hands  of  the  clerk  of  the 
court  as  a  tender;  and  that  defendant  Gib- 
son refused  to  accept  It.  The  conclusion  of 
law  following  this  was  that  plaintiff  was 
entitled  on  the  payment  of  $135  to  defendant 
Gibson  to  have  bis  title  to  tbe  land  quieted 
and  to  a  decree  that  defendant  Gibson  re- 
convey  to  plaintiff  the  premises,  and  upon 
his  failure  so  to  do  that  a  conveyance  be 
made  by  a  commissioner.  The  judgment 
against  Gibson  was  In  conformity  with  this. 
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The  findings  touching  the  defendant  Ingram 
will  be  adverted  to  hereafter. 

It  Is  not  easy  to  understand  the  meaning 
of  the  court's  findings  when  they  are  consid- 
ered. In  the  light  of  the  evidence  In  the  case. 
This  difficulty,  however,  is  not  unnatural  In 
contemplation  of  the  circumstance  that 
plaintiff's  attorney  seems  to  have  been 
himself  extremely  uncertain  of  the  legal 
character  of  the  transaction  which  the  par- 
ties  had  entered  into,  in  one  complaint  plead- 
ing that  plaintiff  bad  conveyed  the  title 
to  the  property  to  the  defendant  Gibson  "In 
trust,"  and  in  a  subsequent  complaint  strilc- 
ing  out  this  averment,  and  pleading,  as  above 
set  forth,  that  the  conveyance  was  made  as 
"security."  If  the  finding  of  the  court,  fol- 
lowing in  this  regard  as  it  does  the  alle- 
gation of  the  complaint,  is  to  be  taken  as  a 
declaration  that  the  deed  from  plaintiff  to 
defendant  was  security  in  the  sense  that  it 
was  a  mortgage  merely,  then  this  finding  is 
not  only  not  clearly  and  convincingly  support- 
ed by  the  evidence,  as  all  the  authorities  re- 
quire shall  bedone  before  a  Written  instrument 
of  such  dignity  as  a  deed  shall  be  proved  other 
than  what  on  Its  face  it  purports  to  be  (Shee- 
han  V.  Sullivan,  126  Cal.  193,  58  Pae.  543),  but 
it  Is  opposed  to  the  great  weight  of  the  evi- 
dence and  to  the  very  declarations  of  the 
complaint  itself.  The  complaint  pleads  that 
plaintiff  had  title  "up  to"  a  certain  day,  from 
which  the  presumption  arises  that  after  that 
date  he  parted  with  title.  This  presump- 
tion is  aided  by  the  direct  averment  that 
plaintiff  made  a  deed  to  defendant  at  that 
time  and  that  this  deed  was  made  for  the 
purpose  of  enabling  defendant  to  commence 
and  prosecute  in  his,  defendant's  name,  an 
action  to  quiet  title  to  the  property.  What- 
ever be  the  form  of  an  Instrument  other 
than  a  deed  of  trust.  It  is,  of  course,  well, 
settled  that  If  it  be  intended  as  security  mere- 
ly It  Is  a  mortgage,  title  does  not  pass,  and 
only  a  lien  results  in  favor  of  the  named 
grantee,  who  In  law  Is  but  the  mortgagee. 
Section  2024  of  the  Civil  Code  contains  this 
express  declaration  In  language  admitting 
of  no  misunderstanding  when  it  says: 
"Every  transfer  of  an  Interest  in  property 
other  than  in  trust  made  only  as  security 
for  the  performance  of  another  act  is  to  be 
deemed  a  mortgage,"  and  a  mortgage  is  "a 
contract  by  which  specific  property  Is  hy- 
pothecated and  for  the  performance  of  an 
act  without  the  necessity  of  a  change  of 
possession."  GIv.  Code,  S  2920.  But  here, 
by  the  very  terms  of  the  complaint,  the  al- 
legations of  which  are  supported  by  plain- 
tiff's own  evidence,  there  was  something 
more  contemplated  by  the  deed  than  the 
mere  hypothecating  of  the  property  as  secur- 
ity for  moneys  to  be  advanced.  It  was  the 
understanding  of  all  the  parties  that  defend- 
ant Gibson  was  to  take  title  by  this  convey- 
ance, as  otherwise  all  of  the  parties  would 
have  been  guilty  of  a  fraud  upon  the  court 
In  begiuning  and  prosecuting  an  action  to 


quiet  title  when  all  knew,  understood,  and 
agreed  that  the  deed  under  which  plaintiff 
claimed  was  not,  and  was  never  Intended  to 
be  anything  more  than  a  mortgage. 

Moreover,  the  case  Is  not  left  without 
positive  evidence  upon  this  point  For,  while 
plaintiff  testifies  that  Gibson  was  to  advance 
the  money  simply  to  clear  up  the  title  to  the 
property,  and  was  to  be  repaid  with  8  per 
cent.  Interest,  and  was  to  have  no  interest  in 
the  property,  but  was  to  bold  it  as  security 
merely  for  the  repayment  of  the  money,  he 
further  says.  In  the  course  of  his  somewhat 
cloudy  explanation  of  the  matter,  that  Gibson 
would  not  go  ahead  with  the  proposition  at 
all  unless  be  got  the  quitclaim  deed,  insisted 
upon  that  before  commencing  suit,  and  that 
it  was  further  agreed  that  after  quieting  title 
to  the  property  Gibson  should  proceed  to 
develop  It,  paying  to  plaintiff  one-half  of 
the  proceeds.  It  Is  true,  too,  that  Mr.  White, 
who  was  a  witness  for  plaintiff,  and  who  was 
the  attorney  for  Gibson  in  the  suit  to 
quiet  title,  testifies  that  his  understanding 
of  the  transaction  between  plaintiff  and  Gib- 
son was  that  Gibson  bad  no  title  or  Interest 
In  the  property  except  by  way  of  security,  yet 
when  catechised  as  to  how  be  found  It  in 
his  conscience  to  come  before  a  court  and 
foreclose  title  upon  an  instrument  which 
was  but  a  mortgage  and  conveyed  no  title,  he 
shufiles  and  evades,  saying :  "The  complaint 
was  fair  upon  its  face.  I  don't  know  that  I 
am  called  upon  to  pass  an  opinion  on  that 
point.  I  say  that  it  was  fair  upon  its  face." 
When  further  asked  how  he  could  undertake 
to  vest  a  defendant  with  a  good  title  upon 
the  strength  of  a  mortgage  his  only  answer 
is  that  he  "was  acting  for  Mr.  Renton  In 
this  proceeding."  But,  as  against  this  evi- 
dence. Is  that  of  his  own  written  agreement 
with  defendant  Gibson  to  the  effect  that  he 
would  return  to  Gibson  the  money  paid  him 
by  Gibson  for  attorney's  fees  and  costs  if  he 
did  not  successfully  prosecute  Gibson's  suit 
to  quiet  title  and  obtain  a  decree  quieting 
title  to  the  land  in  favor  of  Gibson.  And 
still  more  significant  is  the  fact  that,  while 
the  deed  when  recorded  and  as  recorded 
shows  an  absolute  conveyance  to  Gibson,  after 
recordation  and  aftersult  to  quiet  title  had 
been  successfully  terminated,  when  the  deed 
was  returned  by  White  to  Gibson  it  contained 
a  written  interlineation  to  the  effect  that 
"this  deed  Is  given  as  security  for  money  ad- 
vanced, and  is  Intended  as  a  mortgage  only." 
We  say,  therefore,  that  the  complaint  itself, 
taken  with  the  plalntlfTs  evidence  in  support 
of  it,  establishes  that  the  instrument  was 
something  more  than  a  mere  mortgage,  and 
that  It  did  convey,  and  must  of  necessity 
have  conveyed,  the  legal  title  to  the  property 
to  defendant  Gibson,  for  the  purposes  contem- 
plated— the  commencement  and  prosecution 
by  Gibson  of  a  suit  to  quiet  title  to  the  land 
in  question,  and  the  procuring  a  decree  of  the 
court  to  that  effect    So  far  as  these  purposes 
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were  concerned  the  transfer  conid  not  have 
been  a  mortgage.  It  Is  only  those  transfers 
made  as  security  for  the  performance  of  an 
act  (other  than  transfers  In  trust)  which  are 
mortgages  (Civ.  Code,  §  2924),  and  as  It  was 
contemplated  between  parties  that  an  act 
should  be  done  by  defendant  in  relation  to 
the  real  property,  which  act  could  not  lawful- 
ly have  been  performed  by  him  if  he  were  not 
the  holder  and  owner  of  the  legal  title,  it 
must  follow  from  this  point  of  view  that  the 
conveyance  was  what  it  purported  to  be  on 
its  face,  a  deed  either  absolute  or  In  trust 
for  the  Indicated  purposes. 

So  much  is  clear  as  to  this  phase  of  the 
transaction.  We  next  come  to  consider  the 
situation  of  the  parties  at  the  time  of  the 
commencement  of  this  action,  where  defend- 
ant is  claiming  title  under  a  deed  absolute 
In  form  and  plaintiff  is  seeking  to  show  that 
the  conveyance,  though  absolute  In  form,  was 
but  a  mortgage  security  for  advances  which 
defendant  had  made  to  him.  The  finding,  It 
will  be  noticed,  declares  that  defendant  took 
the  property  as  security .  for  the  repayment 
of  this  money,  and  not  otherwise.  "Security" 
is  a  word  of  broad  import.  Certain  trust 
deeds  In  real  estate  are  recognized  by  our 
decisions,  by  which  trust  deeds  the  legal 
title  passes  to  the  trustee,  with  power  of  sale. 
In  all  respects  these  deeds  and  transfers  of 
title  are  "security,"  but  they  are  not  mort- 
gages. A  mortgage  by  which  no  title  what- 
soever passes,  and  whereby  but  a  Hen  upon  the 
property  is  acquired.  Is  likewise  "security." 
We  are  left  In  doubt  which  form  of  security 
was  Intended  by  this  finding.  But  one  thing 
is  certain  that  In  both  cases,  even  conceding 
(without,  of  course,  so  deciding)  that  In  the 
case  of  a  trust  of  this  nature  In  real  property 
such  trust  may  be  proved  by  parol ;  the  rule 
still  obtains  that  to  overcome  the  legal  effect 
of  a  written  Instrument  purporting  to  convey 
land  absolutely,  the  parol  testimony,  showing 
that  the  Instrument  was  other  than  what  It 
purports  to  be  and  was  merely  security  byway 
of  mortgage  or  by  way  of  trust  deed,  must  be 
clear  and  satisfying.  In  this  case  the  evi- 
dence is  not  only  not  clear  and  convincing,  but 
strongly  preponderates  against  the  finding. 
We  have  already  shown  of  what  plaintiff's 
evidence  consisted,  how  inconclusive  and  un- 
satisfactory It  inherently  is;  and  that  there 
seemed  no  reason  why  defendant  should  take 
title  in  himself,  employ  an  attorney,  expend 
money,  and  undertake  the  labor  of  quieting 
the  title  to  the  property  when  his  sole  re- 
turn In  the  event  of  success  was  to  be  repay- 
ment of  the  amount  expended  with  8  per 
cent.  Interest  Defendant's  own  testimony, 
however,  presents  a  rational  and  understand- 
able explanation  of  the  transaction.  The 
title  to  the  property  had  been  for  some  years 
in  dispute.  Nothing  bad  been  done  with  It, 
and  plaintiff  had  no  money  with  which  to 
clear  title  or  do  anything.  In  this  condition 
he  agreed  to  take  the  title  himself  and  to 


expend  the  necessary  money  In  clearing  the 
title  for  a  one-half  undivided  Interest  in  the 
land,  with  the  further  understanding,  not  as 
plaintiff  vaguely  testifies,  that  be  should  have 
an  option  to  develope  and  pay  plaintiff  one- 
half  of  the  proceeds,  but  that  after  clearing 
title  defendant  would  advance  money  and  do 
development  work  upon  the  property,  which 
was  mining  property,  plaintiff  to  become 
liable  for  one-half  of  the  expenditures,  and 
to  become  entitled  to  one-half  of  the  profits. 
Such  Is  defendant's  explanation,  and  this  ex- 
planation Is  not  only  fully  corroborated  by 
Mr.  Du  Brutz,  an  attorney  at  law,  who  was  _ 
present  at  the  conferences  and  advised  the 
defendant  Gibson  In  the  transaction,  who  tes- 
tifies positively  that  upon  his  advice  the  deed 
was  made  as  an  absolute  conveyance,  and 
that  for  his  services  and  risks  defendant 
Gibson  was  to  have  an  undivided  one-half 
Interest  in  the  property,  but  it  Is  further 
corroborated  by  the  circumstances,  as  testified 
to  by  the  defendant  Gibson,  that  when  plain- 
tiff complained  that  he  had  nothing  to  show 
that  he  had  any  Interest  in  the  property, 
Gibson  gave  him  a  written  declaration  that 
he  stood  ready  to  deed  to  plaintiff  an  undivid- 
ed half  interest  at  his  request,  which  paper. 
If  plaintiff  did  not  legally  accept,  he  at  least 
took  Into  his  possession  and  carried  away 
with  him.  Still  further  corroboration  is  found 
in  the  testimony  of  defendant  Ingram,  that 
plaintiff  always  represented  to  him  that  he 
owned  an  undivided  one-half  interest  In  the 
property,  and  that  this  was  the  explanation 
of  the  fact  that  plaintiff's  contract  to  sell 
to  him,  Ingram,  was  a  contract  to  sell  "all 
of  his  right,  title,  and  Interest,"  in  and  to 
the  property  in  controversy ;  that  the  contract 
was  so  drawn  because  plaintiff  had  explained 
that  all  of  his  right,  title  and  Interest  was  aQ 
undivided  one-half  Interest, 

Summing  up  on  this  proposition,  therefore, 
these  conclusions  follow :  (1)  That  If,  as  be- 
tween plaintiff  and  defendant  Gibson,  it  is 
undertaken  to  show  that  the  deed  was  a 
mortgage  merely,  the  evidence  is  too  vague  and 
unsatisfactory  tojustlfy  a  finding  to  this  effect 
It  lacks  absolutely  the  clearness  and  convinc- 
ingness of  proof  without  which  the  terms 
of  BO  solemn  an  instrument  as  a  deed  should 
not  be  disturbed.  (2)  If  it  be  sought  to  treat 
the  instrument  as  a  deed  in  trust,  then  con- 
ceding, though  not  deciding,  that  such  a  trust 
may  be  proved  by  parol,  there  is,  for  the 
reasons  given,  a  failure  of  satisfactory  proof 
upon  this  point,  and  there  Is  left  nothing  but 
the  written  and  signed  agreement  by  Gibson 
to  plaintiff  to  convey  to  him  a  one-half  inter- 
est upon  request  This,  treated  as  a  declara- 
tion of  trust  signed  by  the  trustee,  constitutes 
the  measure  of  plalntlflTs  right 

The  court  found  the  contract  between  In- 
gram and  the  plaintiff  to  be  for  an  undivided 
one-half  of  the  land.  It  further  foimd  that 
Ingram  had  paid  upon  his  contract  such 
amount  as  was  due  and  payable  tinder  It,  and 
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that  the  contract  "still  remains  unperformed 
upon  the  part  of  defendant  H.  C.  Ingram  and 
this  plaintiff" ;  that  the  only  reason  assigned 
by  defendant  Ingram  for  his  failure  to  pay 
the  balance  of  the  unpaid  purchase  price 
was  that  the  "United  States  patent  therefor 
does  not  appear  In  the  abstract  of  title  of 
said  property,"  and  "that  the  defendant  In- 
gram is  entitled  to  a  period  of  60  days  from 
and  after  the  service  upon  him  of  a  copy  of 
this  decree  and  of  an  amended  abstract  of 
title  from  plaintiff  showing  a  clear  title  to 
said  promises,  within  which  to  pay  plaintiff" 
the  balance  of  the  purchase  price,  "and  If 
said  defendant  Ingram  does  not  complete  bis 
purchase  and  pay  plaintiff  said  money  and 
transfer  plaintiff  said  stock  In  the  period 
of  CO  days  from  said  date  defendant  Ingram 
shall  be  barred  of  all  right,  title,  claim  and 
Interest  therein."  The  only  allegation  which 
the  complaint  contains  affecting  the  defend- 
ant Ingram  Is  the  one  above  quoted,  yet 
under  It  the  court  without  pleadings  reforms 
a  written  Instrument  which.  In  terms,  agrees 
to  convey  all  of  plaintiff's  Interest  Into  an 
agreement  to  convey  an  undivided  one-half 
of  his  Interest  It  finds  that  plaintiff  has  not 
performed  his  contract,  and  as  to  defendant, 
finds  that  certain  things  by  him  "remain  un- 
performed." Naturally,  since  what  defend- 
ant Ingram  was  to  perform  was  the  payment 
of  money  and  stock  to  complete  the  purchase 
price,  those  things  remained  unperformed  un- 
til tender  by  plaintiff  of  a  good  and  sufficient 
deed.  Yet,  where  it  clearly  appears  that  de- 
fendant himself  is  not  in  default,  and  that 
be  stands  ready  and  willing  to  perform,  an 
attempt  by  tbls  judgment  Is  made  to  fix  a 
time  limit  and  foreclose  bis  right  under  the 
contract.  Still  further,  the  contract  between 
plaintiff  and  Ingram  was  for  a  good  mer- 
chantable title,  since  the  contract  itself  de- 
clares, that  the  money  will  be  refunded  If, 
tq;>on  examination,  the  title  is  not  found  to  be 
perfect.  Yet  the  court  not  only  forecloses 
Ingram's  right  within  tbe  00  days,  but  de- 
crees that  be  shall  fulfill  his  contract  or  be 
'  foreclosed  upon  presentation  of  an  amended 
abstract  of  title  from  plaintiff  "showing  a 
clear  title"  to  said  premises.  It  is  not  even 
made  to  appear  whether  that  clear  title  shall 
be  shown  in  Gibson,  Renton,  or  In  a  stranger. 
Suffice  it  upon  tbls  proposition  to  say,  that 
as  tbe  evidence  and  findings  both  sbow  that 
defendant  Ingram  was  not  In  default,  the 
Judgment  against  him  is  wholly  erroneous, 
and  be  should  hdive  been  given  a  judgment 
for  costs. 

For  tbe  foregoing  reasons,  tbe  judgment 
and  order  as  to  appellants  Gibson'  and  In- 
gram are  reversed,  and  the  cause  remanded 
for  further  proceedings  in  conformity  with 
the  foregoing  opinion. 

We  concur:-  McFARLAND,  J.;  LORI- 
GAN,  J. 


a«  cai.  en) 
REYMOND  V.  LABOUDIGDB.  (Sac  1,246.) 
(Supreme  Court  of  California.  Feb.  12,  1906.) 
Specific  Pebfobmancb  —  Perforuancb  by 

PtAINTIKF— DEFINITENESS  OP  CONTBAtT. 

Where  plaintiH  orally  agreed  to  sell  de- 
fendant his  interest  in  certain  railrpad  land  for 
$250  and  a  further  sum  of  $48.30,  which  plain- 
tiff had  already  expended  on  the  land,  and  to 
loan  defendant  and  another  $100  to  enable  them 
to  get  a  deed  of  the  land  from  the  railroad,  and 
defendant  in  writing  promised  to  pay  $250  ana 
agreed  that  in  case  he  left  the  place  before  that 
amount   was  paid   tbe  property  should  go   to 

{ilaintiff,  when  he  should  pay  the  price  of  the 
and  that  defendant  bought  from  the  railroad, 
for  $51. .50,  the  price  of  the  land  referred  to  Is 
either  $51.50  plus  $48..%.  or  is  inde6nite  and 
uncertain,  so  that  the  plaintiff  in  either  case  Is 
not  entitled  to  tbe  reconveyance  on  bis  offer  to 
pay  defendant  $51.50. 

Department  1.  Appeal  from  Superior 
Court  Shasta  County;  Charles  M.  Head, 
Judge. 

Action  by  Lucien  B.  Reymond  against  Cel- 
estln  Laboudlgue.  From  a  Judgment  In  fa- 
vor of  defendant,  plaintiff  appeals.    .Affirmed. 

Reld,  Dozler  &  Carr,  for  appellant  Tillot- 
son  &  Sessions  (Bush  &  Perry,  of  counsel), 
for  respondent. 


ANOELLOTTI,  J.  This  Is  an  appeal  from 
a  Judgment  rendered  In  favor  of  defendant 
upon  the  sustolnlng  of  his  demurrer  to  plain- 
tiff's second  amended  complaint,  plaintiff  de- 
clining to  further  amend. 

Disregarding  the  objections  of  uncertainty 
made  by  the  demurrer,  the  sole  question  for 
determination,  as  stated  by  counsel  for  plain- 
tiff, l8  as  to  whether  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion for  specific  performance  of  an  agreement 
to  convey  real  estate.  The  complaint  shows 
that  the  only  written  evidences  of  atiy  such 
agreement  were  two  papers,  executed  and  de- 
livered by  defendant  on  July  20,  1901,  which 
were  as  follows,  viz. : 

(1)  "250.00.  French  Gulch,  July  20th,  1901. 
Six  months  after  date  I  promise  to  pay  to 
L.  B.  Reymond  the  sum  of  $250.00  hundred 
dollars  after  the  first  cleanup  of  firs  crush- 
ing In  gold  coin  of  tinlted  states  of  amerlca 
with  out  Interest  Celestln  Laboudlgue. 
Witness:    Chas.  Joseph." 

(2)  "French  Gulch,  July  20,  1901.  I 
the  under  signed  C.  Laboudlgue  agree  to 
L.  B.  Reymond  If  1  should  leave  tbe  place 
before  tbe  $250.00  is  paid  that  property  Is  to 
goo  back  to  L.  B.  Reymond  when  be  pays 
the  price  of  the  land  that  be  C  Laboudlgue 
bough  from  the  R.  R.  Company,  for  the  sum 
of  $51.50  fifty-one  dolars  and  fifty  cents. 
Celestln  Laboudlgue." 

It  Is  claimed  by  plaintiff  that  these  some- 
what vague  and  uncertain  writings  must  be 
construed  in  the  light  of  the  surrounding 
circumstances  alleged  In  the  complaint  and 
that  when  so  construed  they  are  sufficiently 
definite  and  certain  to  warrant  the  r&llef 
demanded,  which  is  a  decree  requiring  de-. 
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fendant  to  convey  to  plaintiff  the  8.  E.  %  of 
the  S.  E.  V4  section  11,  township  33  N.,  range 
7  W.,  M.  D.  M.,  situated  in  Shasta  county, 
Cal.,  for  the  sum  of  $51.50. 

From  the  complaint  the  following  facts 
appear,  via. :  One  Joseph  went  into  the  pos- 
session of  suld  land  in  June.  1901,  for  the  pur- 
pose of  mining  on  the  same.  Plaintiff  pur- 
chased an  undivided  one-half  Interest  from 
Joseph,  and  went  into  possession  with  him. 
The  land  then  belonged  to  the  Central  Pa- 
cific Railway  Company.  Between  June  12, 
1901,  and  July  20,  1001,  Joseph  and  the 
plaintiff  did  mining  work  thereon,  running 
a  tunnel  of  about  30  feet,  and  slnlclng  a  shaft 
of  about  12  feet,  the  plaintiff's  share  of  the 
expense  being  $48.30.  In  July,  1901,  they 
made  an  application  to  the  railway  company 
for  the  purchase  of  said  land,  and  were  In- 
formed by  the  land  agent  of  the  company 
that  'they  might  purchase  it  for  $100  and  $3 
additional  for  the  deed.  On  July  20,  1901, 
while  they  were  preparing  to  purchase  the 
land,  plaintiff  orally  agreed  with  defendant 
to  sell  him  bis  interest  in  the  land  for  $250, 
and  the  further  simi  of  $48.30  (the  amount  al- 
ready expended  by  plaintiff),  and  also  to 
loan  him  and  Joseph  the  necessary  $100  to 
pay  the  railway  company  for  the  land,  and 
It  was  agreed  that  the  deed  from  the  company 
should  be  made  to  the  defendant  and  Joseph 
as  grantees.  The  amount  of  $100  was  ad- 
vanced by  plaintiff,  and  the  deed  of  the  com- 
pany made  to  the  defendant  and  .Toseph. 
Defendant  entered  into  possession  of  said 
property  with  Joseph.  On  August  10,  1901, 
he  paid  to  plaintiff  the  said  $48.30  part  of 
the  purchase  price.  At  or  about  the  same 
time  he  and  Joseph  repaid  to  plaintiff  the 
$100  advanced.  No  part  of  the  $250  has 
ever  been  paid.  Within  3Vi  months  of  July 
20,  1901,  defendant  left  said  land  and  has 
ever  since  remained  away  therefrom,  and 
has  done  no  work  thereon.  It  does  not  ap- 
pear that  defendant  ever  did  any  mining 
work  on  said  land.  On  May  23,  1902,  plain- 
tiff tendered  to  defendant  $51.50,  and  de- 
manded from  him  a  conveyance  of  said  land, 
but  defendant  refused  to  accept  said  $61.50, 
or  execute  said  deed. 

Disregarding  all  other  points  made  by  de- 
fendant. It  appears  very  clear  to  us.  In  the 
light  of  the  surrounding  circumstances  al- 
leged, either  that  the  written  contract  Is  too 
indefinite  and  uncertain  In  the  material 
matter  of  the  amount  to  be  paid  by  plaintiff 
to  defendant,  as  a  condition  precedent  to  bis 
right  to  a  conveyance,  to  warrant  a  decree 
of  specific  performance,  or  that  plaintiff  has 
failed  to  pay  or  offer  to  pay  to  defendant 
the  full  amount  which,  under  the  contract, 
be  was  compelled  to  pay,  before  being  en- 
title to  a  conveyance.  Under  the  writing 
relied  on,  plaintiff  is  entitled  to  the  property 
only  "when  he  pays  the  price  of  the  land." 
What  is  meant  by  the  phrase  "price  of  the 
land"?    The    words   following    that   phrase, 


viz.,  "That  he  •  •  •  bought  from  the  R. 
R.  Company,  for  the  sum  of  $51.50  fifty-one 
dolars  and  fifty  cents,"  appear  to  be  simply 
words  of  description  to  Identify  the  land 
referred  to.  At  any  rate,  they  may  reason- 
ably be  so  construed,  and  the  surrounding 
circumstances  alleged  lend  force  to  such  con- 
struction. The  "price"  paid  by  defendant  for 
the  land  was  not  only  the  $51.50  paid  to  the 
railway  company,  but  also  the  $48.30  paid  to 
plaintiff,  together  with  bis  promise  to  pay 
the  $250  referred  to  In  the  writing.  We  can- 
not say  that  the  writing  does  not  mean  that 
the  plaintiff  should  tal^e  back  the  land  only 
on  paying  to  defendant  all  of  the  amounts 
that  had,  in  fact,  been  paid  by  defendant 
therefor,  both  the  full  amount  actually  paid 
to  plaintiff  and  the  amount  paid  to  the  rail- 
way company.  This  would  certainly  be  a 
more  fair  and  more  reasonable  contract  than 
one  that  would  require  defendant  to  forfeit 
all  amounts  actually  paid  to  plaintiff.  In 
the  event  that  he  abandoned  the  place  only 
after  be  had  paid  all  except  a  small  portion 
of  the  $250,  which  would  be  the  contract  If 
plaintiff's  construction  be  the  correct  one. 
If  this  is  the  proper  construction  of  the  agree- 
ment, plaintiff  was  not  entitled  to  any  re- 
lief in  this  action,  for  be  had  offered  to  pay 
to  defendant  only  $51.50,  and  was,  therefore, 
not  entitled  to  receive  a  conveyance.  It  Is, 
of  course,  not  disputed  that  the  general  rule 
Is  that  a  party  is  not  entitled  to  specific  per- 
formance unll  he  has  performed,  or  offered 
to  perform,  all  conditions  precedent  on  bis 
part,  required  by  the  terms  of  the  contract. 
If,  on  the  other  band,  It  be  uncertain 
whether  or  not  this  Is  the  proper  construction 
of  the  agreement,  plaintiff  must  fail  alto- 
gether in  his  effort  to  obtain  specific  perfor- 
mance. It  is  elementary  that  specific  per- 
formance win  not  be  enforced  unless  the  con- 
tract not  only  contains  all  the  inaterlal  terms, 
but  also  expresses  each  In  a  sufficiently  def- 
inite manner.  In  Pomeroy  on  Contracts,  | 
159,  It  Is  said:  "An  uncertain  contract 
*  *  *  may  perhaps  embrace,  in  a  partial 
manner,  all  the  material  terms,  but  on  ac- 
count of  the  Inexact,  indefinite,  or  obscure 
language  in  which  one  or  more  of  them  la 
stated,  it  fails  to  express  the  Intent  of  the 
parties  with  sufficient  clearness  to  enable  a 
court  of  equity  to  enforce  Its  provisions. 
The  specific  performance  of  an  agreement, 
thus  uncertain,  will  not  be  decreed."  As 
said  in  26  American  and  English  Encyclo- 
paedia of  Law  (2d  Ed.)  p.  33:  "The  con- 
tract sought  to  be  enforced  mi»t,  at  all 
events,  be  so  certain  that  Its  meaning  can 
be  ascertained,  as  an  indefinite  contract  can- 
not be  enforced,  because  the  courts  do  not 
know  to  what  the  parties  agreed.  The  mean- 
ing and  intent  of  the  parties  should  be 
placed  beyond  the  bounds  of  mere  conjecture 
by  full  and  clear  proof."  We  are  satisfied 
that  we  would  not  be  warranted  In  holding 
that  tlie  agreement  clearly'  and  definitely 
shows  that  the  plaintiff  was  to  be  entitled 
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to  a  coiiTe7ance  npon  the  payment  to  de- 
fendant of  the  sum  of  $51.50  only. 

Our  conclusion  npon  this  point  makes  It 
onnecessary  to  consider  any  of  the  other 
iwints  made  in  support  of  the  judgment 

The  judgment  is  affirmed. 

We  concur:    SHAW,  J;  McFABIiAND,  J. 


a«  CaL  723) 

WINSLOW  V.  CITY  OF  VALLEJO. 

(Sac.  1.238.) 
(Supreme  Court  of  California.    Feb.  17,  1906.) 

1.  Easements  —  ExTERT  of  Right— Lihita- 
TiOH  BT  Use. 

Where  a  grant  of  an  easement  is  general 
as  to  the  extent  of  the  burden  to  be  imposed  on 
the  servient  tenement,  an  exercise  of  the  right, 
with  tbe  acquiescence  and  consent  of  both  par- 
ties, in  a  particular  course  or  manner,  fixes  the 
right,  and  limits  it  to  the  particular  course  or 
manner  in  which  it  has  been  enjoyed. 

2.  Same  —  Construction  of  Gbant  —  Sub- 
bounding  CtRCUUSTANCES. 

For  tbe  purpose  of  ascertaining  the  extent 
and  limits  of  an  easement  the  entire  instrument 
creating  the  easement  is  to  be  considered  in 
view  of  tbe  circumstances  surrounding  its  ex- 
ecution and  the  situation  of  tbe  parties,  and  if 
the  language  of  the  instrument,  viewed  in  tbe 
light  of  all  conditions  existing  when  it  was  ex- 
ecuted, give  a  right  in  excess  of  the  one  actually 
used,  such  right  will  continue  to  exist  notwith- 
standing the  exercise  for  a  time  of  a  lesser 
privilege. 

3.  Same— Limitation  by  Use. 

Civ.  Code,  §  80C,  provides  that  the  extent 
of  a  servitude  is  determined  by  the  terms  of  the 
grant  or  the  nature  of  the  enjoyment  by  which 
it  was  acquired.  A  city  was  granted  a  ri|;ht 
of  way  over  land  for  any  water  pipes  or  mams 
which  should  be  laid  by  it,  provided  that  all 
pipes  should  be  laid  so  that  not  less  than  1^4 
feet  of  ground  should  cover  the  same,  and  also 
tbe  right  to  enter  into  and  upon  tbe  lands  for 
tbe  purpose  of  laying  down  and  maintaining 
the  water  pipes  and  mains.  In  pursuance  of 
this  grant  the  city,  with  tbe  consent  of  the 
grantor,  laid  a  10-incb  water  pipe  and  used  tbe 
same  for  about  nine  years.  tfcW,  that  the  city 
by  laying  the  pipe  and  using  the  same  limited  the 
location  and  extent  of  its  easement,  and  could 
not  thereafter  lay  an  additional  14-inch  pipe 
alongside  of  the  pipe  originally  laid,  when  that 
pipe  proved  insumcent  to  adequately  supply  the 
city  with  water. 

4.  Injunction  — Gbounos— Abuse  or  Ease- 
ment. 

Where  a  city  had  an  ea.sement  for  the  con- 
struction and  maintenance  of  a  water  pipe  over 
the  lands  of  another,  injunction  was  the  proper 
remedy  for  its  wrongful  act  in  laying  an  addi- 
tional water  pipe  Which  it  had  no  right  to  lay 
under  tbe  terms  of  the  easement  as  defined  by 
the   use  thereof. 

Department  1.  Appeal  from  Superior  Court, 
Solano  Cotinty;  A.  J.  Buckles,  Judge. 

Action  by  Addie  Wlnslow  against  the  city 
of  Vallejo.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Geo.  A.  Lamont  and  James  S.  Lamont,  for 
appellant    H.  D.  Gill,  for  respondent 

SLOSS,  3.  The  defendant,  the  city  of  Val- 
lejo, appeals  from  a  judgment  enjoining  it 
from   entering  upon  certain  land  belonging 


to  the  plaintlir  and  laying  thereon  a  14-lncb 
pipe,  or  from  entering  for  any  purpose  ex- 
cept that  of  inspecting,  repairing,  or  renew- 
ing tbe  water  main  already  laid  across  said 
land. 

The  findings,  which  arc  not  attacked,  show 
the  following  facts:  The  city  of  Vallejo 
has  for  some  years  owned  and  operated  a 
water  system  for  the  purpose  of  supplying  the 
city  and  Its  Inhabitants  with  water.  The 
water  Is  Impounded  in  a  reservoir  situated  In 
Solano  county  and  Is  thence  conveyed  through 
a  10-inch  Iron  main  pipe  line  to  tbe  city  of 
Vallejo,  a  distance  of  about  14  miles.  The 
pipe  line  was  laid  about  nine  years  before 
the  commencement  of  this  action,  and  In  its 
course  passes  through  tbe  lands  of  various 
property  owners,  including  the  plaintiff.  By 
reason  of  the  growth  of  the  city,  the  10-lnch 
main  has  become  Inadequate  for  the  needs  of 
the  Inhabitants,  and  the  city  has  undertaken 
to  lay  an  additional  pipe,  14  inches  In  di- 
ameter, which  it  Is  about  to  run  across  the 
plaintiff's  lands  within  three  feet  of  the  10- 
lnch  pipe  Hue.  While  an  express  finding  as 
to  damage  is  not  In  our  view.  Important,  It 
may  be  proper  to  say  that  the  trial  court  finds 
that  the  laying  of  the  new  main  will  damage 
plaintiff's  orchard  and  a  crop  growing  on  the 
land.  The  10-lnch  main  was  laid  under  a 
grant  of  a  right  of  way,  dated -June  15,  1893, 
from  the  then  owners  of  tbe  land  to  tbe  de- 
fendant and,  Inasmuch  as  no  compensation 
for  any  further  or  other  right  was  paid  by 
the  city,  the  question  Is  whether  the  con- 
veyance or  grant  of  1893,  taken  in  connection 
with  the  facts  above  stated,  gave  to  the  de- 
fendant the  right  to  run  a  14-lnch  main 
through  the  lands  of  the  plaintiff,  over  a  route 
outside  of  and  In  addition  to  that  occupied 
by  the  10-lnch  line.  The  Instrument  in  ques- 
tion, after  reciting  a  consideration  of  fl  and 
the  furnishing  of  water  by  the  city  to  the 
owners  of  the  land,  to  the  extent  of  not  more 
than  1,000  gallons  per  month,  grants,  and 
conveys  to  the  city  a  right  of  way  over  the 
land  described  as  follows:  "Balng  the  right 
of  way  on,  in,  through  and  over  the  land  of 
the  parties  of  the  first  part  hereinafter  de- 
scribed for  any  water  pipes  or  mains  which 
may  be  laid  by  the  city  of  Vallejo,  the  party 
of  tbe  second  part  and  the  right  to  maintain 
such  water  pipes  and  mains,  provided  that 
all  water  pipes  and  mains  shall  be  laid  so 
that  not  less  than  IVt  feet  of  ground  shall 
cover  such  water  pipes  and  mains,  and  that 
In  no  case  shall  the  said  water  pipes  or  mains 
Interfere  with  the  proper  cultivation  of  the 
lands  of  the  parties  of  the  first  part  and  also 
the  use  of  so  much  land  as  is  necessary  In 
the  laying  down  and  maintaining  of  said 
water  pipes  and  mains,  and  also  the  right 
to  enter  into  and  upon  said  lands  for  the 
purpose  of  laying  down  and  maintaining  said 
water  pipes  or  mains,  and  also  at  all  times 
In  the  future  for  the  purpose  of  repairing 
and  inspecting  and  maintaining  said  water 
pipes  or  mains,  and  causing  no  more  damage 
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la  Bucb  entry  or  entries  than  cannot  be  avoid- 
ed. Sbould  Bald  party  of  tbe  second  part 
cause  any  damaga  by  sucb  entry  or  entries 
is  is  bereby  agreed  tbat  reasonable  compen- 
sation sball  be  paid  by  said  city  of  Vallejo 
to  tbe  parties  of  tbe  first  part  Said  water 
pipes  and  mains  to  be  laid  and  maintained 
on  pr<2sent  surveyed  line  as  near  as  may  be." 
SecUon  SOU  of  tbe  Civil  Code  provides  tbat 
"tbe  extent  of  a  servitude  is  determined  by 
tbe  terms  of  tbe  grant  or  tbe  nature  of  tbe 
enjoyment  by  wblcb  it  was  acquired."  In 
tbe  present  case  tbe  easement  or  servitude 
was  acquired  by  grant,  and  we  must  tbere- 
fore  determine  its  extent  by  looking  to  tbe 
terms  of  tbe  grant.  But  tbe  conveyance  is 
general  in  Its  terms  and  affords  no  basis  for 
determining  tbe  number  of  pipes,  tbeir  size, 
or  tbeir  exact  location.  What  is  granted  is 
tbe  right  of  way  for  "any  water  pipes  or 
mains  wbicb  may  be  laid  by  tb<3  city,"  such 
pipes  to  be  covered  by  not  less  than  1%  feet 
of  ground,  and  to  be  "laid  and  maintained  on 
present  surveyed  line  as  near  as  may  be." 
Tbe  rule  Is  well  settled  tbat  where  a  grant  of 
an  easement  Is  general  as  to  tbe  extent  of 
the  burden  to  be  imposed  on  tbe  servient  tene-' 
ment,  an  exercise  of  tbe  right,  with  tbe  ac- 
quiescence and  consent  of  both  parties.  In  a 
particular  course  or  manner,  fixes  tbe  right 
and  limits  it  to  tbe  particular  course  or  man- 
ner in  which  It  has  been  enjoyed.  In  On- 
thank  v.  L.  S.  &  M.  S.  R.  R.  Co.,  71  N.  Y.  194, 
27  Am.  Rep.  35,  tbe  plaintiff,'  In  1863,  had 
granted  to  tbe  predecessor  of  the  defendant 
the  right  to  enter  upon  his  lands  "for  the 
purpose  of  laying  down  and  keeping  in  re- 
pair an  Iron  pipe"  to  carry  water  from  a 
certain  reservoir  across  said  lands.  The 
grantee  laid  a  two-inch  pipe  across  plaintiff's 
land.  In  1871,  the  defendant  enlarged  its 
reservoir  and  put  down  a  four-Inch  in  place 
of  the  two-inch  pipe.  It  was  held  that  tbe 
easement  of  tbe  defendant  became  fixed  as 
to  extent  and  location  by  the  laying  of  the 
original  pipe,  with  the  consent  of  both  par- 
ties, and  tbat  it  could  not  thereafter  be  ex- 
ercised in  any  other  place,  nor  could  the  size 
of  tbe  pipe  be  Increased.  Tbe  court  said,  per 
Earl,  J.:  "After  the  grantee  had  once  laid 
its  pipe  and  thus  selected  tbe  place  where  It 
would  exercise  Its  easement  thus- granted  in 
general  terms,  what  was  before  Indefinite  and 
general  became  fixed  and  certain,  and  the 
easement  could  not  be  exercised  In  any  other 
place.  »  ♦  ♦  But  why  Is  not  tbe  right  al- 
so fixed  for  the  same  reasons  as  to  the  size 
of  tbe  pipe,  and  the  quantity  of  water  to  be 
diverted?  I  can  perceive  no  reason  for  con- 
fining the  operation  of  this  rule  to  the  mere 
place  where  the  right  is  to  be  exercised. 
There  is  the  same  reason  for  applying  it  to 
the  entire  right  granted."  In  Jennlson  v. 
Walker,  11  Gray  (Mass.)  423,  the  court  said: 
"Where  an  easement  In  land  Is  granted  In 
general  terms,  without  giving  definite  location 
and  description  to  It,  so  that  the  part  of  the 
land  over  which  tbe  right  Is  to  be  exercised 


cannot  be  definitely  ascertained,  tbe  grantee 
does  not  thereby  acquire  a  right  to  use  the 
servient  estate  without  limitation  as  to  tbe 
place  or  mode  in  which  tbe  easement  is  to  be 
enjoyed.  When  tbe  right  granted  has  been 
onc6  exercised  in  a  fixed  and  defined  course, 
with  tbe  full  acquiescence  and  consent  of 
both  parties,  it  cannot  be  changed  at  tbe 
pleasure  of  tbe  grantee."  This  case  involved 
the  location  and  course  of  an  aqueduct  Tbe 
same  principle  has  been  applied  to  the  con- 
struction of  a  dam  (Orphan  Home  v.  Buffalo 
Hydraulic  Association,  64  N.  X.  5C1) ;  and  to 
tbe  location  of  a  right  of  way  Wynkoop  ▼. 
Burger,  12  Jolms.  222;  Bannon  v.  Angler,  2 
Allen  (Mass.)  128;  O'Brien  v.  Goodrich,  177 
Mass.  32,  58  N.  E.  151;  Garraty  v.  Dufty, 
7  R.  I.  476. 

It  is,  of  course,  true,  tbat  for  the  purpose 
of  ascertaining  tbe  extent  and  limits  of  the 
right  granted  the  entire  Instrument  is  to  be 
considered.  In  view  of  the  circumstances  sur- 
rounding its  execution,  and  the  sitnatlon  of 
the  parties.  Herman  v.  Roberts,  119  N.  Y. 
37,  23  N.  E.  442,  7  L.  R.  A.  226,  16  Am.  St 
Rep.  800.  And  if  tbe  language  of  tbe  grant 
in  question,  viewed  in  tbe  light  of  all  the 
conditions  existing  when  It  was  executed, 
clearly  gave  to  the  defendant  a  right  in  ex- 
cess of  tbe  one  actually  used,  such  right 
would  still  exist  notwithstanding  the  exer- 
cise for  a  time  of  a  lesser  privilege.  Quigley 
v.  Baker,  169  Mass.  303,  47  N.  E.  1007.  But 
we  see  nothing  In  tbe  language  of  this  grant 
or  In  tbe  conditions  existing  when  It  was  ex- 
ecuted, to  indicate  that  It  was  intended  to 
give  tbe  defendant  the  right  to  increase  from 
time  to  time  tbe  number  of  pipes  laid.  Tbe 
appellant's. plea  for  sucb  construction  Is  based 
largely  on  tbe  fact  tbat  tbe  conveyance 
throughout  uses  the  words  "pipes"  and 
"mains"  in  the  plural  number,  and  that 
therefore,  the  parties  could  not  have  intend- 
ed to  limit  the  city  to  a  single  pipe.  But, 
while  tbe  city  might,  at  the  outset  baVe 
laid  more  than  one  pipe,  the  most  that  can 
be  said  regarding  this  language  Is  that  the 
grsnt  Is  Indefinite  as  to  tbe  number  of  pipes. 
Tbe  city,  having  elected  to  lay  one,  la  bound 
by  this  election.  It  might  with  equal  force  be 
urged  tbat  Inasmuch  as  there  was  no  limita- 
tion on  the  size  of  the  pipe  to  be  laid,  tbe  de- 
fendant might  at  any  time  replace  tbe  10- 
incb  pipe  with  one  of  twicfe  or  three  times  the 
diameter.  Such  view  is  entirely  inadmissible 
under  tbe  authorities  cited  above.  It  Is  true, 
as  urged  by  appellant  tbat  the  parties  to 
tbe  grant  knew  that  the  right  of  way  granted 
was  for  the  purposes  of  a  municipal  water 
supply,  and  they  may  have  contemplated  tbat 
with  tbe  growth  of  the  city,  additional  means 
of  conducting  water  to  it  might  be  necessary. 
It  by  no  means  follows,  however,  that  the 
grantors,  in  conveying  a  right  of  way  for 
water  pipes  over  their  land,  intended  to  bur- 
den that  land  with  an  easement  tbe  extent  of 
which  could  never  be  definitely  ascertainable, 
and  which  might  be  enlarged  again  and  again. 
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aa  often  as  the  growth  of  the  dty  of  Vallejo 
might  make  it  necessary  to  extend  the  opera- 
tions of  the  water  plant 

We  think,  therefore,  that  the  construction 
given  to  the  conveyance  by  the  lower  court 
was  correct,  and  that  the  laying  of  the  10- 
Inch  pipe,  wltB  the  acquiescence  of  both  par- 
ties, measured  and  limited  the  location  and 
the  extent  of  the  easement.  "It  is  elementary 
that  the  location  of  an  easement  of  this  char- 
acter cannot  be  changed  by  either  party  with- 
out the  other's  consent,  after  it  has  once  been 
finally  established,  whether  by  the  express 
terms  of  a  grant,  or  by  acts  of  the  parties 
tantamount  in  their  effect."  Vestal  v.  Toung 
(Cal.  Sup.)  82  Pac.  381;  Allen  v.  San  Josa  L. 
ft  W.  C!o.,  92  Cal.  138.  28  Pac.  215,  15  L.  R. 
A.  93.  If  the  defendant  had  no  right  to  lay 
the  new  pipe,  injunction  was'  the  proper 
remedy.  'It  Is  the  settled  law  of  this  state 
that,  irrespective  of  other  damage,  an  injunc- 
tion will  be  granted  to  prohibit  the  continu- 
ance of  action  that  obstructs  one  in  the  free 
use  and  enjoyment  of  his  land,  where  such 
action,  if  continued,  will  ripen  Into  an  ease- 
ment." Vestal  v.  Toung,  supra,  and  cases 
cited. 

The  Judgment  Is  affirmed. 

We  concur:    ANGELLOTTI,  J. ;  SHAW,  J. 


a«  Cal.  TOQ 
PEOPLE  V.   HANFORD  UNION  HIGH 
SCHOOL  DIST.  et  al.    (Sac.  1,262.) 
(Supreme  Court  of  California.    Feb.  17,  190S.) 

L  ScHoots  AND  School  Distkicts— Annex- 
ation OF  Adjacent  Distbict— Assumption 
OF  Indebtedness  —  Pbo  Rata  Indebted- 
ness. 

Under  Const  art.  11.  §  18,  providing  that 
no  school  district  shall  incur  any  debt  for  any 
pnrjMse,  exceeding  in  any  year  the  income 
provided  for  such  year,  without  the  assent  of 
two-thirds  of  the  qualified  electors  thereof  vot- 
ing at  an  election  to  be  held  for  that  parpose, 
any  assumption  by  a  school  district,  not  in- 
cluded in  a  high  school  district,  of  a  pro  rata 
of  Ixjnded  indebtedness  originally  created  by 
such  high  school  district  is,  as  to  such  school 
district,  the  incurring  of  suCb  an  indebtedness 
or  liability. 

2.  Same— Assent  of  Electors— Necessitt 
FOB  Election. 

Under  Const  art.  11,  S  18,  providing  that 
no  school  district  shall  incur  any  indebtedness 
or  liability  for  any  purpose  exceeding  in  any 
year  the  income  provided  for  such  year  without 
the  assent  of  two-thirds  of  the  qualified  electors 
given  at  an  election,  and  Pol.  Code,  §  1670, 
subd.  22,  providing  that  any  school  district 
adjacent  to  a  high  school  district  may  be  ad- 
mitted to  the  latter  district  by  the  supervisors 
of  the  county  on  such  terms  as  may  be  agreed 
on  between  the  trustees  of  the  school  district 
seeking  admission  and  the  high  school  board, 
whenever  a  majority  of  the  heads  of  families 
shall  present  a  petition  for  such  annexation, 
accompanied  by  a  petition  signed  by  a  majority 
of  the  members  composing  the  high  school  board, 
an  order  of  annexation  made  by  the  supervisors 
and  based  on  an  agreement  whereby  the  trustees 
of  the  school  district  seeking  annexation  pur- 
ported to  bind  the  district  to  pay  its  pro  rata 
of  taxes  for  the  maintenance  of  the  annexing 
high  school  district  and  the  liquidation  .of  bond- 
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ed  Indebtedness  thereof  was  ineffectual,  where 
no  election  was  bad  in  the  school  district  to  de- 
termine whether  or  not  it  should  pay  its  pro 
rata  of  such  indebtedness,  even  though  the  ac- 
tion of  the  trustees  was  expressly  assented  to  by 
a  majority  of  the  heads  of  families  in  the 
district. 

Department  1.  Appeal  from  Superior 
Court,  Kings  County;  M.  L.  Short,  Judge. 

Action  by  the  people  of  the  state  of  Cali- 
fornia against  the  Hanford  Union  High 
School  District  and  others.  Judgment  for 
defendants,  and  the  people  appeal.    Reversed. 

U.  S.  Webb,  Atty.  Gen.,  and  Jones,  Park 
&  Jacobs,  for  the  People.  Letus  N.  Crowed 
and  K  T.  Casper,  for  respondents. 

ANGELLOTTI,  J.  This  is  an  action 
brought  by  the  Attorney  General,  In  the  name 
of  thepeople  of  the  state,  upon  the  complaint 
of  certain  taxpayers  of  Excelsior  School  Dis- 
trict of  Kings  county,  to  obtain  a  decree 
excluding  the  Hanford  Union  High  School 
District  from  exercising  any  powers,  priv- 
ileges, functions  or  franchises  over  any  of  ' 
the  territory  of  said  Excelsior  School  District. 
The  claim  of  the  state  is  that  Excelsior  School 
District  constitutes  no  part  of  said  high 
school  district,  and  the  question  presented 
by  this  proceeding  is  as  to  the  validity  of 
certain  proceedings  having  for  their  object 
the  admission  of  said  Excelsior  School  Dis- 
trict as  a  part  of  said  high  school  district 

There  is  no  dispute  as  to  the  facts.  The 
Hanford  Union  High  School  District  was 
formed  in  the  year  1893  by  10  continguous 
school  districts  of  Kings  county,  under  the 
provisions  of  section  1670,  Pol.  Code,  and  ever 
since  that  time  has  conducted  and  maintain- 
ed a  union  high  school,  known  as  the  "Han- 
ford Union  High  School."  Excelsior  School 
District  was  In  1893,  and  ever  since  has  been, 
one  of  the  school  districts  of  said  county, 
and  was  not  included  in  the  formation  of 
such  high  school  district,  but  Iny  adjacent 
thereto.  In  the  year  1895,  the  electors  of  the 
high  school  district,  at  an  election  regularly 
called  for  that  purpose,  by  two-thirds  vote, 
declared  In  favor  of  the  Issuance  and  sale  of 
the  bonds  of  said  district  in  the  amount  of 
$7,500,  bearing  Interest  at  the  rate  of  6  per 
cent,  per  annum,  and  running  10  years,  and 
such  bonds  were  regularly  issued  and  sold  by 
the  supervisors  of  the  county,  and  the  pro- 
ceeds used  for  the  purpose  for  which  they 
were  voted,  viz.,  the  purchase  of  a  lot  and 
the  building  and  furnishing  of  a  school  house 
thereon.  In  July,  1898,  the  full  amount  of 
the  principal  of  said  bonds  was  still  unpaid, 
and  $4,500  thereof  remained  unpaid  at  the  , 
date  of  the  trial  of  this  proceeding.  In  Sep- 
tember, 1898,  a  majority  of  the  heads  of 
families  of  Excelsior  School  District  pre- 
sented to  the  board  of  supervisors  of  Kings 
county  a  petition  for  the  annexation  of  said 
district  to  said  high  school  district,  which  peti- 
tion was  accompanied  by  a  petition  signed  by  a 
majority  of  the  members  of  the  high  school 
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bonrd  of  said  high  school  district,  and  also  by  a 
contract  In  writing  which  had  theretofore  been 
entered  into  between  the  trustees  of  the  Ex- 
celsior School  District  and  said  high  school 
board,  reciting  the  terms  upon  which  Ex- 
celsior School  District  should  be  admitted. 
The  terms  recited  were :  "That  the  said  Ex- 
celsior District  agrees  to  pay  its  pro  rata  of 
the  taxes  for  the  maintenance  of  the  said 
Hanford  Union  High  School  from  July  7th, 
1808 ;  and  that  said  Excelsior  District  agrees 
to  pay  Its  pro  rata  of  the  taxes  for  the  liquida- 
tion of  the  interest  and  bonded  indebtedness 
of  said  Hanford  Union  High  School  District 
that  Is  due  and  unpaid  July  1st,  1898."  On 
September  7, 1898,  the  board  of  supervisors  of 
Kings  county  made  its  order  reciting  the 
conditions  of  admission  agreed  on,  and  also 
that  the  board  of  trustees  of  Excelsior  Dis- 
trict had  in  writing  accepted  such  conditions, 
and  concluding,  "Now,  therefore,  *  ♦  *  It 
Is  hereby  ordered  that  the  territory  embraced 
In  said  Excelsior  School  District  be  and  the 
same  is  hereby  annexed  to  the  Hanford  Union 
High  School  District"  These  were  the  only 
proceedings  ever  had  for  the  purpose  of  ac- 
complishing the  annexation,  and  no  election 
has  ever  been  called  or  had  In  Excelsior 
School  District  to  determine  whether  or  not 
said  district  should  pay  Its  pro  rata  of  the 
taxes  for  the  maintenance  of  said  high  school, 
or  its  pro  rata  of  taxes  for  the  liquidation  of 
the  bonded  indebtedness  of  the  high  school 
district,  or  the  Interest  thereon.  Ever  since 
such  proceedings  were  had,  the  high  school 
district  has  assumed  to  exercise  government 
and  control  over  Excelsior  School  District 
under  the  claim  that  the  same  constituted  a 
part  thereof,  and  the  board  of  supervisors 
have  treated  the  same  as  a  part  of  said  dis- 
trict, and  levied  taxes  thereon,  both  for  the 
maintenance  of  the  high  school  and  the 
payment  of  Interest  on  the  bonded  Indebted- 
ness and  such  part  of  the  principal  as  became 
due.  This  proceeding  was  commenced  In 
January,  1002.  Judgment  was  given  in  favor 
of  defendant,  decreeing  Excelsior  School  Dis- 
trict to  be  a  part  of  the  high  school  district 
Plaintiff  appeals  from  such  judgment 

The  statutory  provision  regarding  the  an- 
nexation of  an  adjacent  school  district  to  a 
high  school  district  is  as  follows,  viz. :  "Any 
school  district  adjacent  to  a  high  school, 
union,  or  Joint  union  high  school  district,  in 
the  same  or  In  an  adjoining  county,  may  be 
admitted  to  said  high  school  district,  by  action 
of  the  board  of  supervisors  of  the  county  in 
which  the  school  district  Is  located,  upon  such 
tei-ms  an  may  he  agreed  upon  between  the 
trustee*  of  the  school  district  seeking  ad- 
mission and  the  high  school  board,  whenever 
a  majority  of  the  beads  of  families,  as  shown 
by  the  last  preceding  school  census,  shall 
present  to  said  board  of  supervisors  a  petition 
for  such  annexation,  accompanied  by  a  peti- 
tion signed  by  a  majority  of  the  members  com- 
posing the  high  school  board  of  the  district 


to  which  admission  Is  desired.  *  *  *  All 
the  provisions  relative  to  the  levy  and  collec- 
tion of  the  tax  necessary  to  maintain  a  union 
high  school  district  shall  apply  to  the  levy 
and  collection  of  the  tax  required  for  a  Joint 
union  school  district,  as  in  this  section  pro- 
vided." Subdivision  22,  {  1670,  Pol. 'Code. 
The  Italics  In  the  above  quotation  are  ours. 
For  the  purposes  of  this  case  it  will  be 
necessary  to  consider  only  one  feature  of  this 
statute.  It  Is  apparent  therefrom  that  It  was 
the  Intention  of  the  Legislature  that  no  adja- 
cent school  district  could  be  admitted  to  or 
become  a  part  of  an  existing  high  school  dis- 
trict, except  upon  such  terms  and  conditions 
as  might.  In  fact  be  agreed  npon  by  and  be- 
tween the  respective  authorities  of  the  school 
district  and  the  high  school  district,  and  that 
the  board  of  supervisors  should  have  no  au- 
thority to  make  an  order  of  annqxation,  ex- 
cept upon  such  terms  as  might  thus  be  agreed 
on.  The  Legislature  has  seen  fit  to  malce  this 
condition,  and  the  courts  are  not  at  liberty  to 
dispense  therewith. 

One  of  the  terms  considered  essential  by 
the  respective  authorities  In  the  case  before 
us  was,  that  Excelsior  School  District  should 
bind  Itself  to  pay  its  pro  rata  of  the  existing 
bonded  Indebtedness  of  such  high  school  dis- 
trict It  must  be  assumed.  In  view  of  the 
agreement  made,  that  the  high  school  district 
was  not  willing  to  admit  Excelsior  District 
except  upon  that  condition.  The  order  of 
the  board  of  supervisors  was  undoubtedly 
made  upon  the  theory  that  Excelsior  District 
had,  by  the  action  of  its  board  of  trustees, 
and,  perhaps,  the  assent  of  a  majority  of  Its 
beads  of  families,  made  an  agreement  bind- 
ing Itself  to  perform  all  the  obligations  at- 
tempted to  be  imposed,  including  the  payment 
of  its  pro  rata  of  the  bonded  Indebtedness. 
Upon  no  other  theory  could  the  board  of  su- 
pervisors make  a  valid  order  of  annexation, 
for  the  district  could  be  annexed  only  on  such 
terms  as  had  been  agreed  on,  and,  here,  it 
could  not  be  admitted  without  making  it- 
self liable  for  Its  pro  rata  of  the  bonded  In- 
debtedness. That  Excelsior  District  did  not 
make  Itself  liable  for  any  portion  of  such 
bonded  indebtedness  appears  very  clear.  Our 
Constitution  provides  that  "no  county,  city, 
town,  township,  board  of  education,  or  school 
district  shall  incur  any  Indebtedness  or 
liability  In  any  manner,  or  for  any  purpose, 
exceeding  in  any  year  the  Income  or  revenue 
provided  for  such  year,  without  the  assent  of 
two-thirds  of  the  qualified  electors  thereof 
voting  at  an  election  to  be  held  for  that  pur- 
pose. *  •  •  Any  Indebtedness  or  liability 
incurred  contrary  to  this  provision  •  »  ♦ 
shall  be  void."  ArUcle  11,  §  18.  This  pro- 
vision absolutely  precludes  the  imposition  of 
the  burden  of  any  Indebtedness  of  the  char- 
acter described  therein  upon  any  of  the  polit- 
ical subdivisions  named  therein,  except  in 
the  manner  therein  provided. 

As  has  been  universally  recognized,  it  Is  ap- 
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pUcable  whenever  It  Is  sought  to  make  any  of 
the  political  subdivisions  named  liable  for  an 
indebtedness  on  accountofmoneyl)orrowed,to 
be  evidenced  by  the  bonds  of  sucb  subdivision, 
payable  out  of  tbe  revenue  of  succeeding 
years.  Tbe  bonded  Indebtedness  involved 
bere  was  originally  created  by  tbe  bigb  school 
district,  in  tbe  prescribed  way,  and 'was,  as 
to  sucb  district,  a  valid  indebtedness.  Any 
assumption,  however,  of  a  pro  rata  of  this 
Indebtedness  by  any  school  district  not  includ- 
ed in  such  high  school  district,  would  be,  as 
to  sucb  school  district,  tbe  incurring  of  such 
an  indebtedness  or  liability,  just  as  fully  and 
completely  as  tbe  original  creation  of  such  In- 
debtedness, by  tbe  high  school  district,  was 
an  Incurring  of  such  an  Indebtedness  or  liabil- 
ity on  Its  part  In  each  case,  tbe  political 
subdivision  Is  attempting  to  Incur  a  liability 
in  excess  of  its  provided  Income  or  revenue, 
no  part  of  the  amount  of  which  can  ever  be 
paid  from  its  ordinary  revenues,  but  all  of 
which  is  obtainable  only  by  special  levy,  to 
be  made  for  the  express  purpose  of  paying  the 
same.  Such  a  liability  on  the  part  of  any 
political  subdivision  named  in  the  constitu- 
tional provision  can  be  created,  tbe  Constitu- 
tion says,  only  with  the  assent  of  two-thirds 
of  tbe  qualified  electors  of  such  subdivision, 
voting  at  an  election  to  be  held  for  that  pur- 
pose, and  the  property  owners  in  the  subdi- 
vision are  protected  by  such  constitutional 
provision  against  any  tax  to  pay  such  Indebt- 
edness, unless  It  has  been  so  assented  to  by 
the  electors.  In  view  of  this  provision,  the 
trustees  of  Excelsior  District  were  without 
power  to  bind  the  district  in  this  matter,  even 
tbongb  their  action  was  expressly  assented  to 
by  a  majority  of  tbe  heads  of  families  In  tbe 
district  In  one  way  only  could  such  a  liabil- 
ity be  assumed  by  the  distri<:t  viz.:  the 
method  prescribed  by  the  Constitution.  If 
the  statute  under  consideration  must  be  con- 
strued as  authorizing  tbe  trustees  of  tbe  ad- 
jacent school  district,  by  their  mere  agree- 
ment to  that  effect,  to  bind  the  district  in 
sucb  a  matter  as  the  assumption  of  any  por- 
ti<Hi  of  an  existing  bonded  Indebtedness  of 
anotber  district  it  Is  plainly  in  violation  of 
tbe  constitutional  provision.  McBean  v.  Fres- 
no, 112  Cal.  159,  44  Pac.  358,  31  L.  R.  A.  794, 
S3  Am.  St.  Rep.  191,  and  kindred  cases  are 
relied  tpon  in  support  of  the  claim  that  the 
assumption  of  the  burden,  to  pay  a  pro  rata 
of  the  bonded  Indebtedness  and  interest  there- 
on is  not  the  Incurring  of  such  an  Indebted- 
ness or  liability  as  is  Included  within  tbe  con- 
stitutional provision.  We  are  unable  to  per- 
ceive that  these  cases  are  at  all  In  point. 

As,  In  view  of  the  terms  agreed  upon  by  the 
respective  boards  of  trustees,  it  was  essential 
to  the  admission  of  the  Excelsior  School  Dis- 
trict as  a  part  of  the  high  school  district 
that  it  should  assume  the  burden  of  paying  its 
pro  rata  of  the  bonded  indebtedness  and  in- 
terest, and  as  it  never  did  legally  assume  this 
burden,  or  become  in  any  degree  liable  on 


account  thereof,  the  order  of  annexation 
made  by  the  board  of  supervisors  must  be  re- 
garded as  Ineffectual  for  any  purpose. 

Tbe  judgment  is  reversed,  and  tbe  cause  re- 
manded for  proceedings  not  incbnslsteut  with 
the  views  herein  expressed. 

We  concur:    SHAW,  J.;  HBNSHAW.J. 


048  Cal.  711) 
BOGGS  et  al.   v.   GANEARD.    (Sac.   1.280.) 
(Supreme  Court  of  California.    Feb.  17.  1906. 
Rehearing  Denied  March  19,  1906.) 

1.  Public  Lands— "Suitable  roB  Cultiva- 
tion." 

Const  art.  17,  S  3,  providing  that  public 
lands  "suitable  for  cultivation"  shall  be  granted 
only  to  actual  settlers,  applies  to  land  originally 
unfit  for  cultivation,  but  which,  at  tbe  time  of 
application  for  purchase,  has  been  made  fit 
for  cultivation,  without  regard  to  how  it  was 
reclaimed. 

2.  Same— QuKSTiONTRO  Rioht  to  Pubchase— 
Cebtifioate  or  Purchase. 

The  question  whether  public  land  was 
suitable  for  cultivation,  at  the  time  applica- 
tion to  purchase  it,  and  so  under  Const,  art.  17, 
S  3.  could  not  be  purchased  by  one  not  an  ac- 
tual settler,  may  be  raised  in  a  proper  proceed- 
ing after  applicant  has  paid  the  purchase  price, 
and  received  a  certificate  of  purchaser. 

3.  Constitutional  Law  —  Impaibino  Obli- 
gation OF  CJontbaot— Change  or  Remedy. 

Act  March  2,  1903  (St.  1903,  p.  07,  c.  61), 
amending  Pol.  Code,  §  3443,  so  as  to  provide  an 
additional  method  for  contesting  the  right  of  one 
to  purchase  public  land,  on  the  ground  that  at 
the  time  of  application  to  purchase  the  land 
had  been  reclaimed  and  made  fit  for  cultivation 
(the  method  being  by  action  by  one  who  iiad 
occupied  the  land  for  10  years  before  the  ap- 
plication), though  retroactive  in  applying  where 
an  application  to  purchase  was  made  and  a 
certihcate  of  purchase  was  issued  prior  to 
adoption  of  tbe  statute,  impairs  no  obligation 
of  contract,  as  It  merely  gives  a  new  rem^y. 

4.  Statutes— Special  JjEqislation. 

Act  March  2.  1903  (St  1903.  p.  67.  c.  61), 
amending  PoL  Code,  S  3443.  to  provide  a  special  pro- 
ceeding in  thecourtsfordetermination  of  questions 
as  to  validity  of  proceedings  tor  purchase  of 
public  lands,  is  not  a  special  law  regulating  the 
practice  of  courts  of  justice,  prohibited  by  the 
Constitution ;  the  ordinary  rules  as  to  practice, 
pleadings,  and  evidence,  including  motion  for 
new  trial  and  appeal,  being  recognized. 

Department  1.  Appeal  from  Superior 
Court,  San  Joaquin  County;  George  E. 
Church.  Judge. 

Action  by  Louise  B.  Boggs,  executor,  and 
otbers,  against  Thomas  H.  Ganeard.  From 
an  adverse  judgment,  defendant  appeals. 
Affirmed. 

John  B.  Hall,  for  appellant  Nlcol  &  Orr 
and  Dunlap  &  Plummer,  for  respondents. 

ANGELLOTTI.  J.  This  proceeding,  in- 
volving the  question  as  to  tbe  right  of  de- 
fendant to  purchase  from  the  state,  as 
swamp  and  overflowed  land,  a  tract  of  land 
containing  159.98  acres,  was  instituted  In 
the  superior  court  of  San  Joaquin  county,  un- 
der an  order  of  reference  made  by  tbe  sur- 
veyor general  under  the  provisions  of  sec- 
tion 3443,  Pol.  Code,  relative  to  the  purchase 
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of  swamp  and  overflowed  land,  as  amended 
March  2,  1903.  Judgment  was  given  decree- 
ing that  defendant  was  not  entitled  to  pur- 
chase the  land  and  canceling  his  certificate 
of  purchase.  Defendant  appeals  from  said 
Judgment,  and  from  an  order  denying  bis 
motion  to  vacate  the  same  and  enter  judg- 
ment for  him  upon  the  findings,  made  nnder 
sections  6(j3  and  ms^  of  the  Code  of  Civil 
Procedure.  The  appeals  come  before  us  on 
the  judgment  roll,  and  a  bill  of  exceptions 
showing  the  proceedings  on  the  motion  to 
vacate  thp  judgment. 

The  question  presented  Is  as  to  whether 
the  facts  shown  by  the  pleadings  and  find- 
ings are  sutHclent  to  support  the  judgment 
The  land  in  question  was  segregated  as 
swamp  and  overflowed  land  by  authority  of 
the  United  States,  prior  to  December,  1879. 
No  application  for  the  purchase  thereof 
other  than  that  of  defendant,  has  ever  been 
made,  plalnttcrsnotiiavingapplied  to  purchase 
the  same  and  not  now  seelsing  to  purchase. 
Defendant's  application  was  made  on  Sep- 
tember 21,  1901.  Defendant  was  not  an  ao> 
tual  settler  on  the  land,  but  In  all  other  re- 
spects he  was  qualified  to  purchase.  His 
affidavit  of  application  was,  upon  its  face, 
in  due  form,  and  sufficient  to  show  bis  right 
to  purchase  this  land,  being  In  strict  con- 
formity with  the  requirements  of  section 
3443,  Pol.  Code.  His  affidavit  was  claimed 
to  be  false  in  regard  to  one  matter  stated 
therein,  viz.,  that  he  knew  of  bis  own  knowl- 
edge that  there  were  no  settlers  on  the  land. 
The  law  then  required,  as  it  ever  since  has, 
that  the  affidavit  should  state  that  he  knew 
"of  bis  own  knowledge  that  there  are  no 
settlers"  on  the  land,"or.  If  there  are,  that 
the  land  has  been  segregated  more  than  six 
months  by  authority  of  the  United  States." 
The  affidavit  also  showed  that  the  land  bad 
been  so  segregated.  The  applicant  paid  to 
the  surveyor  general  the  required  fee,  and 
subsequently,  bis  application  having  been  ap- 
proved, paid  the  full  purchase  price,  $159.98, 
and  was  given  a  certificate  of  purchase,  bear- 
ing date  March  20,  1902.  On  March  14, 1903, 
no  patent  having  been  Issued-  to  defendant, 
plaintiffs  filed  in  the  office  of  tbe  surveyor 
general  their  affidavit,  setting  forth  that  at 
tbe  time  of  tbe  filing  of  defendant's  applica- 
tion, and  for  more  than  10  years  next  prior 
thereto,  they  and  those  under  whom  tbey 
claim,  were  In  the  possession  and  occupancy 
of  snid  land  for  farming  purposes,  such  oc- 
cupancy and  possession  being  open  and  no- 
torious and  evidenced  by  ditches,  embank- 
ments, and  levees  showing  tbe  actual  extent 
thereof,  and  had,  at  the  time  of  tbe  filing 
of  defendant's  application,  actually  reclaimed 
such  land  and  reduced  the  same  to  a  state 
of  cultivation  "by  a  system  of  levees  and 
ditches  constructed  and  maintained  at  great 
expense  by  affiants  and  those  under  whom 
they  claim,"  and  had  been  farming  and  culti- 
vating the  same.  The  affidavit  further 
•tattd  thai  tiufsudent's  affidavit  of  applica- 


tion was  false.  In  tbat  he  therein  stated  that 
he  knew  of  his  own  knowledge  tliat  there 
were  no  settlers  on  the  land,  when.  In  truth 
and  in  fact,  there  were,  and  for  more  than 
lOyears  next  prior  thereto  tbete  had  been,  set- 
tlers on  said  land.  Upon  thisaffidavit,  tbesor- 
veyor  general  made  his  order  referring  the 
questions  raised  thereby  to  the  superior 
court  of  San  Joaqubt  county,  and  plaintiffs, 
within  80  days  thereafter,  commenced  this 
action  to  determine  tbe  same. 

According  to  tbe  findings  of  the  court,  all 
tbe  allegations  In  plaintiffs'  affidavit  as  to 
their  use  of  the  land,  and  the  condition  at 
tbe  time  of  defendant's  application  are  true, 
and  tbe  court  expressly  found  that  at  the 
date  of  defendant's  application,  and  for  more 
than  10  years  prior  thereto,  tbe  land  was 
"suitable  for  cultivation,"  having  been  "re- 
claimed by  means  of  ditches,  embankments, 
and  levees  by  the  grantors  of  plaintiffs,"  that 
"no  part  of  said  lands  had  been  reclaimed 
or  reduced  to  a  state  of  cultivation  by  any 
swamp  land  district,"  and  that  defendant 
had  never  been  a  settler  on  said  land.  It 
further  found  tbat  defendant's  affidavit  was 
false  in  the  respect  stated  in  plaintiffs'  affi- 
davit, and  gave  judgment  In  the  manner 
hereinbefore  specified.  Disregarding  for  the 
moment  all  questions  as  to  procedure,  and 
tbe  right  of  persons  not  In  privity  with  the 
state  to  question  the  right  of  defendant 
to  purchase,  we  are  satisfied  that  it  must 
be  held,  upon  the  record  before  as,  that 
the  land  was  at  the  date  of  defendant's 
application,  "suitable  for  cultivation,"  with- 
in the  meaning  of  those  words  as  used  in 
section  3  of  article  17  of  our  Constitution, 
and  that  by  reason  of  that  fact,  any  sale  of 
the  land  to  defendant  was  forbidden,  he  not 
being  an  actual  settler  thereon.  It  Is  pro- 
vided in  that  section  that  "lands  belonging 
to  this  state,  which  are  suitable  for  cultiva- 
tion, shall  be  granted  only  to  actual  settlers." 
That  this  land  was,  in  fact,  suitable  for  culti- 
vation at  tbe  time  of  such  application,  can- 
not be  disputed  under  tbe  findings  of  the 
court  Defendant's  claim  that  It  was  not 
such  within  tbe  meaning  of  the  constitution- 
al provision  is  based  upon  the  fact  that  it 
was  originally  unfit  for  cultivation,  and  baa 
been  reclaimed  and  made  suitable  for  culti- 
vation not  by  natural  causes,  bnt  by  the  hand 
of  man,  the  findings  showing  tbat  it 'was  so 
changed  "by  means  of  ditches,  embankments, 
and  levees,"  constructed  and  maintained  by 
plaintiffs  and  their  grantors.  If  the  doctrine 
of  Fulton  V.  Brannan,  88  Cai.  454,  26  Pac.  506, 
is  to  be  adhered  to  In  tbe  future  as  it  has 
been  ever  since  that  decision  was  rendered, 
it  would  appear  to  be  immaterial  bow  the 
land  was  made  suitable  for  cultivation.  That 
case  certainly  determined  that  neither  the 
condition  of  the  land  designated  as  swamp 
and  overflowed  at  the  time  of  its  cession  to 
the  state,  nor  Its.  condition  at  the  time  of  the 
adoption  of  tbe  constitutional  provision,  as  to 
suitability  for  cultivation,  was  couUroUing, 
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The  land  there  lUTolved  was  covered  with 
water  until  scTeral  years  after  the  adoption 
of  the  constitutional  provision,  when  It  be- 
came reclaimed  by  natural  causes.  When  It 
la  settled  that  the  Constitution  speaks  with- 
out reference  to  the  condition  of  the  land  at 
either  of  these  times.  It  must  follow  that  It 
speaks  with  reference  to  the  condition  at  the 
time  of  sale,  or,  rather,  the  initiation  of  th« 
proceedings  for  purchase.  And  so  this  court 
expressly  declared  In  Fulton  v.  Brannan, 
supra,  where,  dlscusnlng  and  approvlnfr  a 
prior  decision  Involving  land  of  another 
character  (Mnnley  v.  Cunningham,  72  Cal. 
23r>.  13  Pnc.  022),  it  said:  "If  this  decision 
is  to  stand  as  expres.<ilve  of  the  law  of  this 
state,  all  swamp  lauds  which,  at  the  time 
application  trojt  made  ior  their  purchase, 
were  fit  for  human  habitation,  and  by  ordi- 
nary farming  processes  can  be  made  suitable 
(or  cultivation,  can  be  sold  only  to  actual 
settlers,  and  In  quantities  not  exceeding  320 
acres'."  (The  italics  are  ours.)  The  rule  there 
expressed  has  never  been  departed  from, 
and  in  ail  subsequent  cases  the  condition 
of  the  land  at  the  time  of  application  for 
purcbas"  has  been  taken  as  the  controlling 
factor.  In  determining  whether  the  land  fell 
within  the  operation  of  the  constitutional  pro- 
Tlslon. 

The  Constitution  thus  speaking  with  ref- 
erence to  the  condition  at  the  time  of  appli- 
cation, K  must  follow  that  it  is  absolutely 
Immaterial  bow  land  lu  fact  suitable  for 
cultivation  at  that  time,  became  so.  The 
Constitution  Includes  all  lands  in  Its  claasl- 
llcatlon  into  two  classes  only.  All  lands  not 
suitable  for  cultivation  is  In  one  class,  and 
all  land  suitable  for  cultivation  In  the  other. 
With  reference  to  the  question  of  granting  to 
actual  settlers  only,  there  Is  no  subclassifl- 
cation  of  the  latter  class  authorized  by  the 
Constitution,  and  neither  the  Legislature  nor 
the  courts  can  make  such  a  claaslflcatlon  of 
lands  In  fact  suitable'  for  cultivation,  based 
upon  the  manner  in  which  they  became  suit- 
able. See  Fulton  v.  Brannan,  88  Cal.  456, 
28  Pac  506;  Albert  v.  Hobler,  \\i  Cal.  808, 
400,  43  Pac.  1104.  The  const^ltntlonal  prohi- 
bition is  applicable  to  all  lands  suitable  for 
cultivation  at  the  time  of  application,  1.  «., 
to  all  lands  which,  at  such  time,  are  ready  for 
occupation,  and  which,  by  ordinary  farming 
processes,  are  fit  for  agricultural  purposes. 
Manley  v.  Cunningham,  72  Cal.  236v  241,  18 
Pac.  622.  The  question  disoii.ssed  In  Fulton  v. 
Brannnn,  supra,  as  to  what  lands  not  re- 
claimed at  the  time  of  the  application  may  be 
cooiiidered  lands  suitable  for  cultivation  with- 
in the  meaning  of  the  Constitution,  Is  not  in- 
volved here.  In  the  determination  of  such  a 
qnestton,  the  nnethod  and  expense  of  the 
nec-es.'iary  future  reclamation  work  are,  of 
course,  material  factors,  but  they  can  play 
no  part  where  the  land  has  actually  been 
reclaimed  and  made  suitable  for  cultivation 
at  the  time  of  the  application  to  purchase. 
Tbia  laud  falling  within  the  class  spedfled 


In  the  constitutional  provision  quoted  above, 
at  the  time  of  defendant's  application  to  por- 
chase,  its  sale  to  him  was  at  such  time  prohi- 
bited, he  not  being  an  actual  settler  thereon. 
It  would  appear  to  follow  that  he  acquired  no 
enforceable  right  to  the  land  by  reason  of  his 
application,  payment  and  certificate  of  piu*- 
chase,  all  made  at  a  time  when  the  law  ab^ 
solutely  prohibited  the  sale  to  any  except  an 
actual  settler.  There  Is  nothing  In  the  law 
that  gives  such  efTect  to  the  ez  parte  approv- 
al by  the  surveyor  general  of  an  application  to 
purchase  swamp  and  overflowed  land,  the 
subsequent  execution  of  the  certificate  of  pur- 
chase, which  Is  at  most  simply  evidence  of 
A  contract  to  convey,  and  payment  of  the 
purchase  price,  as  would  preclude  a  subse- 
quent inquiry  as  to  the  right  of  the  applicant 
to  purchase.  Payment  for  the  land  and  a 
certificate  of  purchase  based  upon  valid  pro- 
ceedings taken  In  that  behalf  undoubtedly 
confer  rights  upon  the  applicant  which  can- 
not afterward  be  impaired  by  the  state,  and 
this  is  the  whole  effect  of  the  decisions  to 
the  effect  of  certificate  and  payment,  relied 
npon  by  defendant  One  qualified  to  pur- 
chase certain  land  under  the  law  existing  at 
the  time  of  tils  application,  complies  with  all 
the  requirements  of  t^e  law,  pays  for  the 
land  and  receives  his  certificate.  He  there- 
by becomes  entitled  to  a  patent,  and  no  subse- 
quent constitutional  or  statutory  enactment 
will  be  effectual  to  deprive  him  of  the  ac- 
quired right  As  to  him,  the  state  Is  simply 
a  trustee  of  the  legal  title.  But  any  question  - 
as  to  the  validity  of  the  proceedings  upon  which 
the  applicant  bases  his  claim,  may  be  raised 
and  determined  In  any  authorized  proceeding, 
at  any  time  prior  to  the  Issuance  of  patent  The 
applicant  has  no  such  vested  right  as  forbids 
such  inquiry.  His  claim  to'  an  enforcement 
of  the  contract  must  be  based  entirely  upon 
the  theory  that  his  proceedings  were  valid, 
that  ho  was  at  the  time  of  application  qtiali- 
fled  to  purchase  the  land  and  that  be  com- 
piled with  the  then  existing  law  relative  to 
purchase,  and  bis  certificate  of  purchase  is, 
at  most,  only  prima  fade  evidence  of  this. 
No'Iaw  in  force  at  the  time  of  defendant's  ap- 
plication or  since  enacted  gave  it  any  greater 
effect  The  fact,  that  under  the  law,  an  ap- 
plicant was  not,  at  the  time  of  his  applicationi 
qualified  to  purchase  the  land,  or  did  noC 
comply  with  the  then  existing  law  regarding 
such  applications,  being  made  to  appear  In 
any  authorized  proceeding,  his  proceedings  to 
purchase  will  be  held  void  ab  Initio. 

The  decisions  of  this  court  in  which  the 
proceedings  taken  by  the  bolder  of  the  cer- 
tificate of  purchase  have  been  held  ineffectual 
to  confer  any  right  either  because  the  appli- 
cant was  not  qualified  to  purchase,  or  because 
be  bad  not  complied  with  the  law  relative  to 
such  applications,  are  so  numerous,  and  tbd 
rule  applicable  is  so  well  settled,  that  it  Is 
unnecessary  to  cite  authorities.  In  at  least 
three  cases  It  has  been  expressly  held,  over- 
ruling a  contrary  oootention,  that  the  oer- 
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tificate  of  purchase  doea  not  bar  au  inquiry 
into  tlie  riglits  of  tlje  purchaser.  Gilson  v. 
Robinson,  68  Cal.  539,  542,  10  Pac.  193; 
Jacobs  T.  Wallier,  76  Cal.  175,  18  Pac.  129; 
Taylor  v.  Weston,  77  Cal.  534,  541,  20  Pac. 
62.  It  is  true  that  the  cases  were  generally 
contests  as  to  the  right  to  purchase  initiated 
under  statutory  proTisIons  authorizing  the 
same,  by  persons  who  had  also  made  applica- 
tion and  were  also  seeking  to  purchase,  but 
they  all  recognize  tbe  fact  to  be  that  neither 
certificate  nor  payment  forecloses  Inquiry 
Into  the  validity  of  the  proceedings  upon 
which  the  applicant  bases  his  claim  to  a  con- 
veyance, and  that  his  claim  must  fail,  as  ab- 
solutely void,  whenever  properly  questioned, 
and  it  is  shown  that  he  was  not  entitled  to 
purchase.  In  some  of  such  contests,  judg- 
ment was  denied  to  the  holder  of  the  cer- 
tificate, although  the  one  claiming  as  against 
him  the  right  to  purchase,  was  alao  adjudg- 
ed to  be  not  entitled.  Goldberg  v.  Thompson, 
96  Cal.  117,  30  Pac.  1019,  is  such  a  case.  The 
court  there  adjudged  that  neither  party  was 
entitled  to  purchase  certain  swamp  and  over- 
flowed land,  although  Thompson  held  the  cer- 
tificate of  purchase,  upon  the  ground  that  the 
land  had  become  suitable  for  cultivation  prior 
to  application,  and  neither  party  was  an 
actual  settler  thereon,  and  this,  although  tbe 
finding  of  the  court  as  to  suitability  for  culti- 
vation was  outside  the  Issues  made  by  tbe 
pleadings.  The  court  there  said:  "If  land 
Is  of  the  class  which  can  be  sold  only  to  resi- 
-dents,  and  neither  contestant  Is  a  settler,  the 
court  cannot  Ignore  the  character  of  the  land 
and  the  question  of  residence  because  it  is 
convenient  for  the  parties  to  do  so.  On  the 
contrary,  it  must  decide  against  both  If  neith- 
er Is  entitled  to  purchase."  While  the  liCgls- 
latnre  has  seen  fit  to  make  a  certificate  of 
purchase  prima  facie  evidence  of  title,  it  has 
been  held  that  such  a  certificate  will  not  avail 
in  ejectment  against  a  third  party  In  pos- 
session-of  tbe  land,  who  shows  that  the  land 
was  suitable  for  cultivation  at  the  time  of  the 
application  upon  which  the  certificate  was  is- 
sued, and  that  the  applicant  was  never  an 
actual  settler  on  the  land.  Miller  v.  Pren- 
tice, 82  Cal.  104,  23  Pac.  8 ;  Trimmer  v.  Bode, 
82  Cal.  647,  23  Pac.  136.  The  effect  of  all 
the  decisions  plainly  Is  that  proceedings  for 
the  purchase  of  land  from  the  state,  taken  by 
one  not  qualified  to  purchase,  confer  no  right 
whatever  to  the  land,  notwithstanding  pay- 
ment of  tbe  purchase  price  and  issuance  of 
certificate  of  purchase. 

In  view  of  our  conclusions  upon  the  ques- 
tions already  discussed,  tbe  remaining  ques- 
tions which  must  here  be  determined  are 
easy  of  solution.  Thev  relate  principally  to 
the  proposition  as  towbether  or  not  the  amend- 
ment of  March  2,  1903  (St.  1903,  p.  67,  c.  61). 
to  section  3443,  Pol.  Code,  providing  for  con- 
tests and  their  reference  for  adjudication  to 
the  superior  court,  can  be  held  to  apply  in 
cases  where  the  application  to  purchase  was 
made  and  certificate  issued  prior  to  Its  adop- 


tion, as  was  the  situation  here.  By  Its 
terms,  it  was  expressly  made  to  apply  to 
all  cases,  regardless  of  the  time  of  ap- 
plication, and  the  claim  here  is  that  giv- 
ing it  the  Intended  effect  would  ren- 
der It  violative  of  the  constitutional  pro- 
visions prohibiting  the  passage  of  any  law 
Impairing  tbe  obligation  of  a  contract  Con- 
cededly,  the  contest  here  was  within  the  terms 
of  the  aqiendment  Substantially,  tbe  amend- 
ment provides  as  follows:  Any  false  state- 
ment In  the  affidavit  of  tbe  applicant  defeats 
his  right  to  purchase.  At  any  time  prior 
to  tbe  issuance  of  patent,  upon  It  being  made 
to  appear  to  the  surveyor  general  by  the  affi- 
davit of  any  settler  or  person  occupying  the 
land  for  farming  purposes,  that  he,  or  those 
nnder  whom  he  claims,  have  been  in  tbe  pos- 
session and  occupancy  of  such  land,  or  any 
part  thereof,  for  farming  purposes,  for  over 
10  years  next  preceding  tbe  application  of 
the  other  party,  their  occupancy  being  open 
and  notorious,  and  evidenced  by  actual  en- 
closure or  ditches,  monuments,  embankments, 
or  levees  showing  the  actual  extent  thereof, 
and  that  they  or  those  under  whom  they  claim 
had,  at  the  time  of  the  other  party's  applica- 
tion, actually  reclaimed  snch  land  and  re- 
duced tbe  same  to  a  state  of  cultivation,  or 
that  the  affidavit  filed  by  such  applicant  "Is 
false  In  any  of  the  statements  made  therein," 
the  surveyor  general  shall  refer  the  ques- 
tions raised  by  such  affidavits  to  the  superior 
court  of  the  county  in  which  the  land  or 
some  part  thereof  Is  situated.  Within  80 
days  thereafter,  the  person  initiating  the  con- 
test, shall  commence  action  in  snch  court 
to  determine  the  same.  Pending  final  judg- 
ment therein,  all  proceedings  in  the  surveyor 
general's  office  respecting  such  lands  shall  be 
stayed.  If  upon  the  trial  it  shall  appear 
that  any  of  tbe  statements  made  in  the  affi- 
davit of  the  person  desiring  to  purchase 
were  false,  or  if  it  shall  appear  that  the 
statements  made  In  tbe  affidavit  of  tbe  set- 
tler or  occupant  are  true,  tbe  approval  of 
location  or  certificate  of  purchase,  if  any 
has  been  issued,  shall  be  canceled  by  the  Judg- 
ment, and  the  surveyor  general,  upon  the 
filing  of  a  copy  of  such  judgment  with  bim, 
must  enter  an  order  of  cancellation  accord- 
ingly. If,  however,  It  shall  appear  that  the 
affidavit  of  the  purchaser  is  In  all  respects 
true,  and  tbe  statements  made  in  the  af- 
fidavit of  the  settler  or  occupant  are  untrue. 
It  shall  be  so  adjudged,  and  tbe  surveyor 
general  shall  Issue  evidence  of  title  In  ac- 
cordance with  such  judgment  It  will  he 
observed  that  under  the  terms  of  this  pro- 
vision, except  in  the  case  of  false  statements 
In  the  affidavit  of  the  applicant.  It  Is  essen- 
tial to  a  determination  agains't  the  applicant 
that  the  land  had  actually  been  brought  to 
a  state  of  cultivation  at  tbe  time  of  the  ap- 
plication, and  was,  at  such  time.  In  the  pos- 
session of  another.  It  may  here  be  assumed 
I  that  any  false  statement  in  defendant's  ap- 
I  plication  to  the  effect  that  be  knew  of  bis 
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own  knowledge  that  here  were  no  settlers 
on  the  land  was  immaterial,  In  view  of  the 
further  stated  fact  that  the  land  had  been 
segregated  more  than  six  months,  and  also 
that  the  provision  of  the  amendment  author- 
izing the  cancelation  of  the  certificate  for  any 
false  statement  in  the  affidavit,  however  im- 
material, could  not  apply  to  cases  where 
payment  had  been  made  and  certificate  is- 
sued prior  to  Its  enactment.  It  is  not  neces- 
sary to  express  any  opinion  upon  these 
questions.  In  so  far  as  it  authorizes  an  in- 
quiry as  to  whether  the  land  was  suitable 
for  cultivation  at  the  time  of  the  application, 
and  as  to  whether  the  applicant  was  an  ac- 
tual settler  thereon,  it  simply  provides  an  ad- 
ditional method,  by  which,  before  a  compe- 
tent court  and  upon  due  process  of  law,  the 
question  as  to  the  right  to  purchase  may  be 
determined,  and  by  which,  if  it  be  found  that 
his  proceedings  were  invalid,  they  may  be 
adjndged  to  be  of  no  effect. 

Under  the  law  as  it  was  at  the  time  of  his 
application,  defendant's  right  to  purchase 
this  land  was  subject  to  question  at  any  time 
prior  to  the  issnance  of  patent  We  have  al- 
ready seen  that  any  other  person,  by  simply 
presenting  an  application  for  purchase  and 
demanding  a  trial  In  the  superior  court,  could 
have  initiated  a  contest  wherein  the  appli- 
cation of  defendant  would  have  been  declar- 
ed void  by  the  court,  although  the  contest- 
ant himself  might  also  have  been  held  not 
entitled  to  purchase.  Doubtless,  the  state 
might  at  any  time  have  maintained  an  ac- 
tion for  the  same  purpose.  The  amendment, 
in  this  respect,  does  no  more  than  to  au- 
thorize the  same  Inquiry  as  to  the  validity  of 
the  proceedings  to  be  made  at  the  instance  of 
and  by  private  persons  who  have  not  sought 
to  purchase  the  land.  Such  a  proceeding, 
although  maintained  by  private  parties,  Is 
really  for  the  benefit  of  the  state,  being  in 
furtherance  of  and  for  the  enforcement  of  Its 
declared  policy  that  lands  suitable  for  culti- 
vation should  be  granted  only  to  actual  set- 
tlers, and  the  party  maintaining  the  same  is, 
in  effect,  but  the  agent'  of  the  state,  perform- 
ing a  duty  allotted  to  him  by  the  laws  of  the 
state.  The  adoption  of  this  additional  meth- 
od of  ascertaining  as  to  the  validity  of  de- 
fendant's claim,  in  no  way  affected  any 
right  guarantied  him  by  ttae  constitutional 
provision  invoiced.  He  had  no  right  to  pur- 
chase this  land  if  it  was  suitable  for  cultiva- 
tion at  the  time  of  his  application  and  he 
was  not  then  an  actual  settler  thereon.  He 
had  no  vested  right  as  to  the  precise  mode 
and  manner  of  Inquiry  concerning  its  suit- 
ability for  cultivation,  as  long  as  he  was 
given  an  opportunity,  upon  proper  notice 
and  before  a  competent  tribunal,  to  answer 
any  attack  made  upon  his  claim  In  this  re- 
spect, as  fully  and  effectually  as  be  could 
have  done  under  the  laws  in  force  at  the 
time  of  his  application.  A  change  In  the  law 
to  this  extent  affects  only  the  remedy,  and 


disturbs  or  Impairs  no  existing  legal  right 
The  cases  uniformly  hold  that  as  long  as 
vested  rights  are  not  impaired,  retrospective 
laws  giving  new  and  additional  remedies  for 
existing  rights,  or  giving  a  remedy  at  law 
where  one  previously  existed  In  equity  only 
or  vice  versa,  are  valid.  As  said  in  Rich  t. 
Flanders,  39  N.  H.  304,  a  party  has  no  right 
to  complain  of  these  things  as  violations  of 
the  Constitution,  so  long  as  the  laws  leave 
him  a  competent  court  bound  to  administer 
justice  to  him  according  to  the  rights  the 
law  gave  him,  when  his  right  of  action  or 
defense  became  Invested.  See.  also,  Hepburn 
V.  Curts,  7  Watts  (Pa.)  300,  32  Am.  Dec.  700; 
Schenley  v.  Com.,  36  Pa.  29,  78  Am.  Dec.  359; 
Sampeyreac  v.  U.  S.,  7  Pet  222,  238,  8  L. 
Ed.  065;  Paschall  v.  Whitsett,  11  Ala.  472; 
Curtis  v.  Whitney,  13  Wall.  68,  20  L.  Ed.  513; 
Oullaban  v.  Sweeney,  79  Cal.  539,  21  Pac. 
960,  12  Am.  St  Rep.  172.  So  far  as  the 
question  under  discussion  Is  concerned,  it  Is 
entirely  Immaterial  what  person  or  class  of 
persons  may  be  authorized  to  initiate  such  an 
Inquiry,  or  what  may  be  their  relation  to  the 
land  Involved.  Having  the  right  to  provide 
for  the  inquiry  as  to  whether  the  claim  of 
the  applicant  is  valid,  in  such  manner  as  It 
sees  fit,  subject  to  the  limitation  as  to  im- 
pairment of  vested  rights,  the  state  may  au- 
thorize such  an  inquiry  to  be  instituted  and 
maintained  by  any  officer  or  person  or  class 
of  persons.  Whoever  is  so  authorized  is 
simply  made  the  agent  of  the  state  for  that 
purpose.  It  is  of  no  concern  to  the  claimant 
who  is  so  designated.  Whoever  the  person 
designated  Is,  the  claimant  is  only  called 
upon  to  meet  the  claim  of  the  state,  made 
through  its  agent  that  by  reason  of  the 
land  being  suitable  for  cultivation  and  be 
not  being  an  actual  settler  thereon,  the  at- 
tempted proceedings  for  its  purchase  by  him 
are  void,  and  confer  no  right 

We  are  of  the  opinion  that  there  is  nothing 
In  the  contention  that  the  amendatory  act 
violates  the  provision  of  our  Constitution 
relative  to  special  laws  regulating  the  prac- 
tice of  courts  of  justice.  The  right  of  the 
Legislature  to  provide  a  special  proceeding  In 
the  courts  for  -ibe  determination  of  ques- 
tions as  to  the  validity  of  proceedings 
for  the  purchase  of  Its  public  lands,  and 
to  make  different  provisions  for  the  va- 
rious classes  of  such  lands,  has  long  been 
recognized,  and  cannot  be  doubted.  The  na- 
ture of  the  subject  is  such  as  to  justify  such 
provision.  See  Deyoe  v.  Superior  Court,  140 
Cal.  476,  481,  74  Pac.  28,  98  Am.  St  Rep.  73. 
So  far  as  we  can  see,  the  ordinary  rules  as  to 
practice,  pleadings,  and  evidence.  Including 
motion  for  new  trial  and  appeal,  are  ail  rec- 
ognized by  the  statute  as  applicable  to  the 
proceeding  here  authorized,  and  no  change 
Is  therein  attempted,  except  in  the  single 
particular  that  the  statute  requires  the  con- 
testant to  set  forth  in  his  complaint  copies  of 
the  affidavits  filed  by  himself  and  the  appU- 


Digitized  by 


Google 


200 


84  PACIFIC  EB3P0RTBR. 


^CaL 


cant  before  the  rarveyor  general.  This  Is 
for  the  purpose  of  enabling  the  court  to  de- 
termine what  questions  have  been  properly 
referred  to  it  for  adjudication,  and  Is  jnsti- 
fled  by  the  nature  and  object  of  the  proceed- 
ing. The  Judgment  of  cancelation  provided 
for  is,  In  efTect,  simply  a  determination  upon 
the  question  as  to  the  right  of  the  applicant 
to  purchase  the  land, 

It  is  unnecessary  to  discuss  any  of  the  oth- 
er questions  presented.  It  being  determined 
that  the  amendment  to  section  3443,  Pol. 
Code,  is  a  valid  law,  and,  so  far  as  It  an- 
thorizes  Judicial  Inquiry  and  final  determina- 
tion, at  the  Instance  of  a  settler  or  occupant 
of  the  land  for  farming  purposes,  as  to  Its 
suitability  for  cultivation  at  the  time  of  the 
application,  and  the  applicant's  qualifications 
to  purchase  the  same,  applicable  in  cases 
where  the  application  was  made  prior  to  its 
enactment.  It  follows  that  the  superior  court 
bad  Jurisdiction  of  the  proceeding,  and  that 
the  findings  support  the  Judgment 

As  to  the  validity  of  the  provisions  of  the 
amendment  regarding  any  false  statement  in 
the  affidavit  of  the  applicant,  as  applied  to 
applications  mAde  and  certificates  Issued  pri- 
or to  their  enactment,  we  express  no  opinion. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    SHAW,  J.;  pt^sS,  J. 


vl48  Cal.  729) 

HAMPTON  et  aL  ▼.  CHRTSTENSEM  et  aL 
(S.  P.  3426,  3427). 

(Supreme  Court  of  California.  Nov.  25,  1906. 
Opinion  in  Banit,  Feb.  21,   1006.) 

1.  Mechanics'    Liens  —  Patmxnts  —  Dedtjo- 
noMs — Rights  of  Owner. 

A  building  contract  provided  for  payment 
of  $2,0''i0  on  completion  of  the  building  and  25 
per  cenc.  of  the  contract  price  witliln  35  days 
thereafter,  amounting  to  $2,750.  Ttie  contract- 
or being  unable  to  obtain  credit  from  material- 
men, the  owner  agreed  to  guaranty  iiis  accounts 
with  certain  materialmen  for  material  neces- 
sary to  complete  the  building  and  assumed  obli- 
gations  to  the  amount  of  $005.21,  whicli  amount 
e  paid  after  the  bulldinz  was  completed  at  a 
time  when  no  liens  bad  been  filed  and  no  no- 
tice to  withliold  had  been  sorved,  with  the  ex- 
ception of  one  amounting  to  $905.08.  Held,  that 
the  owner  was  not  deprived  of  the  right  to  de- 
duct the  amount  so  paid  from  the  completion 
payment  as  afralnst  mechanic's  lien  claimants 
by  Code  Civ.  Proc.  S  1184,  providing  that  no 
payment  made  prior  to  the  time  when  the  same 
is  due  shall  be  valid  for  the  purpose  of  defeat- 
ing or  diminishing  any  lien  in  favor  of  any  per^ 
■on  except  the  contractor. 

2.  Same — Statutes — Constbtjction. 

Code  Civ.  Proc.  S  1184,  relating  to  mechan- 
ics' liens  and  providing  that  ns  to  ail  liens  ex- 
cept that  of  tlie  contractor,  the  whole  contract 
price  shall  not  be  diminished  by  any  prior  or 
subsequent  indebtedness,  offset  or  counterclaim 
in  favor  of  the  reputed  owner  and  against  the 
contractor,  refers  only  to  offsets  not  arising 
under  tbe  terms  of  the  contract  and  of  whicti, 
from  an  inspection  of  tbe  contract,  material- 
men and  laborers  could  have  no  notice. 


3.  SaMB — FAn.T7IiK  TO   OoifFUTB   BintDiRa — 
Damages  bt  Deiat. 

Where  a  building  contract  provided  tot 
a  completion  payment  of  $2,000  and  a  final  pay- 
ment of  $2,750,  which  amounted  to  25  per  cent, 
of  the  contract  price  which  was  not  due  until 
35  days  after  completion  of  tbe  bnilding,  tm 
provided  by  statute  for  the  benefit  of  mechan- 
ic's lien  claimants,  the  owner,  as  against  such 
claimants,  was  entitled  to  deduct  as  a  first  lien 
from  the  completion  payment  an  amount  due 
from  tbe  contractor  for  materials  provided  for 
but  not  furnished  and  damages  actually  sus- 
tained by  the  contractor's  failure  to  complete 
the  building  within  tbe  time  prp!>rribed.  not- 
withstanding Code  Civ.  Proc  |  1183.  providing 
that  a  mechanic's  lien  shall  extend  to  the  entire 
contract  price,  etc. 

4.  Same. 

The  excess,  if  any,  due  tbe  owner  above 
the  amount  of  such  completion  payment  cannot 
be  charged  against  tbe  25  per  cent,  final  pay- 
ment to  tbe  injury  of  mechanic's  lien  claimants. 
6.  Same — Norice  of  Lien. 

On  tbe  service  of  notice  of  a  claim  by  a 
materialman  on  the  owner  as  required  by  Code 
Civ.  Proc.  {  1184,  snbd.  2,  the  latter  is  immedi- 
ately bound  to  withhold  sufiBcient  funds  from 
the  contractor  to  pay  such  materialman,  to- 
gether with  attorneys  fees  in  the  sum  of  $100 
and  estimated  costs  and  is  not  entitled  to 
charge  sulisequent  payments,  though  legal  and 
within  tbe  contemplation  of  tbe  contract, 
against  tbe  part  of  the  contract  price  so  t«- 
quired  to  be  set  apart. 
6.  Samb-^udgments — Nonuen  Claims. 

Where  a  materialman  filed  no  lien,  a  Judg- 
ment in  his  favor  against  the  contractor  con- 
taining a  provision  that  such  materialman  was 
entitled  to  have  the  judement  satisfied  out  of 
"any  residue"  in  the  bands  of  the  owner  after 
tbe  claims  of  all  the  lien  claimants  had  been 
satisfied  was  erroneous,  in  so  far  as  it  purport- 
ed to  charge  the  residue  from  tlie  proceeds  of 
the  sale  of  the  property  with  such  judgment 
after  tbe  satisfaction  of  mechanics'  liens. 

Department  2.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Franic  JT. 
Murasky,  Judge. 

Action  by  A.  O.  Hampton  and  othera 
against  Andrew  Clirlstensen  and  others. 
From  a  Judgment  in  favor  of  plaintiffs,  de- 
fendants Charles  Franzol  and  the  United 
States  Fidelity  &  Guaranty  Company  appeaL 
Reversed. 

WaL  J.  Tuska,  Rigby  &  Rlgby,  P.  F.  Dnnne^ 
Walter  H.  LInforth  and  Jackson  Hatch,  for 
appellants.  S.  Rosenheim,  Barna  McKlnne^ 
and  Jordan  &  Brann,  for  respondents. 

HENSHAW,  J.  This  Is  a  consolidated  ac- 
tion to  enforce  on  the  part  of  certain  mate- 
rialmen and  laborers  their  liens  against  the 
property  of  appellant  Charles  Franzol,  upon 
a  building  contract  entered  into  t>etween  blm 
and  tbe  contractor  Christensen.  The  owner 
appeals  from  tbe  Judgment  against  him  and 
from  the  order  denying  his  motion  for  a  new 
trial.  The  United  States  Fidelity  &  Guaran- 
ty Company  likewise  appeals  from  the  Judg- 
ment given  against  It  upon  the  contractor's 
bond.  The  court  found  that  the  contract  in 
all  respects  was  valid  and  in  compliance  with 
the  law  concerning  mechanics'  liens,  and  that 
it  waa  dul/  recorded  as  tenuired  bj  law. 
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The  contract  price  was  payable  In  five  tn- 
stallmeuts.  The  fourth  luatallment,  payable 
OD  tbe  completion  of  the  building,  was  $2,- 
000,  and  25  per  cent  payable  35  days  after 
conipletiOD,  was  $2,750.  Franzol,  tbe  owner, 
did  not  Join  Issue  with  the  Hen  claimants  as 
to  the  amounts  which  they  respectively  alleg- 
ed to  be  due  them,  nor  as  to  the  Talldity  of 
tbelr  respective  Hens.  Be  Joined  Issue  only 
upon  the  allegations  as  to  the  sum  due  from 
him  to  the  contractor,  which.  In  the  cases  of 
some  of  the  Hen  claimants,  was  alleged  to 
be  In  excess  of  $0,000.  Upon  trial,  the  court 
aggregated  the  completion  and  final  pay- 
ments, amounting  to  $4,750,  and  added  to  this 
the  amount  admitted  to  be  due  for  extra 
work,  $96,  making  a  toUl  of  $4,846.  This 
sun,  reduced  by  certain  payments  credited  to 
Franzol,  amounted  to  $1,030.70,  which  last 
sum  be  found  to  be  due  from  the  owner  to 
the  contractor  and  subject  to  the  Hens  of  the 
claimants.  He  refused  to  reduce  this  sum 
by  certain  other  payments  and  disbursements 
found  to  have  been  made  by  Franzol,  and  his 
refusal  so  to  do  as  to  these  separate  items  is 
the  basis  of  the  principal  complaints  upon 
this  appeal.  For  convenience  we  will  refer 
to  the  $2,000  payment  due  upon  completion 
as  the  "completion  payment,"  and  the  25  per 
cent  payment  retained  for  35  days  as  the 
"final  payment" 

1.  The  court  refused  to  allow  credit  to  the 
owner  for  the  sum  of  $905.21  paid  for  glass, 
hardware,  etc.  This  amount  was  admittedly 
paid  under  the  following  circumstances:  Be- 
fore the  completion  of  the  building,  Christen- 
sen  represented  to  the  owner  that  he  could 
obtain  no  credit  from  materialmen,  and,  con- 
sequently, could  not  complete  the  building. 
He  requested  the  owner  to  guaranty  bis  ac- 
counts with  these  materialmen  for  the  mate- 
rial necessary  for  completion,  and  to  deduct 
these  amounts  from  the  completion  payment 
when  It  became  due.  This  Franzol  did,  his 
obligation  to  pay  the  materialmen  having 
been  assumed  before  the  completion  payment 
was  due,  but  the  payments  to  these  men 
having  been  made  after  the  completion  pay- 
ment was  due;  the  court  npou  this  finding 
that  "All  of  said  payments,  though  actually 
made  by  the  said  Franzol  after  the  comple- 
tion payment  was  due,  were,  and  each  and  all 
of  them  was,  assumed  by  the  said  Franzol, 
and  the  said  Franzol  actually  obligated  him- 
self to  pay  the  same  *  *  *  at  a  time 
when  no  payment  whatever  was  due  from 
him,  the  said  Franzoi  to  the  said  Cbristeu- 
sen."  From  this  the  court  concluded  that  the 
obligation  to  pay,  thus  assumed,  was  the 
equivalent  of  the  prohibited  payment  of  sec- 
tion 11S4,  Code  of  Civil  Procedure,  where  it  is 
declared  that  "No  payment  made  prior  to  the 
time  when  the  same  is  due  *  *  *  shall 
l>e  valid  for  the  purpose  of  defeating,  dimin- 
ishing or  dlscharglngjany  Hen  in  favor  of  any 
person  except  the  contractor;  but  as  to  such 
liens,  such  payments  shall  be  deemed  as  if  not 


.  made."  No  Hens  had  been  filed  against  the 
property  at  the  time  these  i>ayments  were 
I  made.  No  notice  to  withhold  bad  been  served 
upon  the  owner,  with  the  exception  of  one, 
amounting  to  $509.08.  Conceding  that  imder 
this  notice  it  became  the  duty  of  the  owner  to 
I  withhold  the  sum  of  $509.08,  with  attorneys' 
I  fees  and  costs,  it  was  not  his  duty  to  wlth- 
,bold  any  other  part  of  the  $2,000  which  be- 
came due  to  the  contractor  upon  completion, 
and  it  is  not  disputed  that  he  would  have  been 
Justified  m  paying  this  difCerence  of  about  $1,- 
500  over  to  the  contractor.  The  contention  of 
respondent,  however,  Is — and  this  contention 
was  adopted  by  the  trial  court — that  because 
Franzoi,  before  the  completion  payment  be- 
came due,  had  "obligated  himself"  to  pay 
these  materialmen,  this  obligation  In  some 
way,  by  operation  of  law,  became  a  prepay- 
ment out  of  the  fund  In  advance  of  the  date 
of  its  falling  due.  It  is  true  that  equity  in 
many  instances,  under  tlie  maxim  that  it  vrill 
regard  as  done  that  which  ought  to  have  been 
done,  will  treat  a  promised  performance  of  an 
act  as  an  actual  performance  as  of  the  time 
when  it  should  have  t>een  performed.  But  It 
does  .this  always  In  aid  of  natural  Justice,  and 
never  in  aid  of  the  harsh  rule  of  law  exacting 
penalties  and  forfeitures,  which  equity  abhors. 
In  West  Coast  Limiber  Co.  v.  Knapp,  122  CaL 
81,  54  Pac.  533,  this  court  has  said:  "So  far 
as  the  statute  has  the  effect  of  compelling  the 
owner  to  pay  more  than  he  has  agreed  to  pay, 
or  to  pay  his  debt  twice,  it  is  highly  penal 
and  should  be  strictly  construed  in  bis  favor. 
Those  who  seek  to  inflict  upon  him  a  penalty 
for  his  failure  to  comply  with  the  terms  of 
the  law  must  show  clearly  that  the  derelic- 
tion has  occurred.  The  law  must  be  constru- 
ed against  the  exaction  of  the  penalty  if  in 
reason  it  can  be."  In  substance,  what  was 
this  transaction  upon  the  part  of  Franzol? 
In  return  for  the  contractor's  promise  to  re- 
imburse him  out  of  the  completion  paymeQt 
when  it  became  due,  he  guarantied  or  assum- 
ed the  contractor's  responsibility  for  the  pay- 
ment of  certain  material  necessary  for  the 
completion  of  his  bouse.  When  the  comple- 
tion payment  became  due  (no  rights  by  way 
of  liens  or  notice  to  withhold  having  Interven- 
ed) he  would  have  been  at  perfect  liberty  to 
pay  this  money  to  the  contractor.  Indeed, 
no  one  will  dispnte  but  that,  still  holaing  the 
money,  he  could  have  gone  with  the  contrac- 
tor and  paid  it  over  himself  to  the  material- 
men, thus  to  make  sure  that  the  obligations 
were  canceled.  Or,  again,  no  one  would  ques- 
tion his  right  to  have  paid  over  the  money  to 
the  contractor,  and  immediately  to  have  re- 
ceived back  from  him  the  amount  of  these  ob- 
ligationa  But  t>ecause  he  did  not  adopt  one 
of  these  roundabout  ways  of  accomplishing  the 
same  result,  but,  instead,  himself  paid  the 
amount  of  the  funds  due  the  contractor  and 
I  deducted  the  amount  so  paid,  it  is  contended 
I  that  having  done  this,  In  contemplation  of  his 
,  obligations  previously  assumed,  he  must  pay 
j  the  money  twice    This,  instead  of  being  «, 
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construction  of  a  penal  statute  in  favor  of  tbe 
owner,  is  a  tightly  stretched  and  extremely 
attenuated  construction  against  bim.  If, 
before  be  actually  made  these  payments  out 
of  this  fund  after  it  became  due,  demands  to 
withhold,  and  claims  of  liens  aggregating 
$2,000  had  been  served  and  filed,  he  then,  in 
the  eye  of  tbe  law,  would  have  stood  com- 
pelled to  sequester  this  money  and  hold  it  to 
meet  these  demands,  and  thus  might  have 
been  obliged,  imder  bis  guaranty  or  obliga- 
tion, to  pay  out  of  his  own  pocUet  the 
amounts  which  he  bad  assumed  on  behalf  of 
the  contractor.  That  was  the  only  risic  which 
he  ran;  but,  as  in  this  case  a  demand  amount- 
ing to  only  $500  had  been  served  upon  him, 
there  was  still  $1,500  to  be  devoted  to  the 
extinguishment  of  these  obligations.  Finally, 
upon  this  point  it  may  be  said  that,  as  this 
penal  clause  of  tbe  statute  Is  to  be  construed 
In  favor  of  the  owner,  the  question  may  be 
taken  as  determined  in  the  owner's  favor  un- 
der the  finding  of  the  court  that  the  payments 
were  actually  made  after  the  compfetion  pay- 
ment was  due. 

2.  The  court  found  that  there  were  cer- 
tain materials,  trifling  in  their  individual 
character,  but  aggregating  in  value  $104.79, 
which  the  contractor  failed  to  furnish  and 
which  Franzoi,  himself,  was  compelled  to 
supply,  by  reason  of  tbe  failure  of  Christenseu 
to  place  these  materials  iu  the  building.  But 
it  refused  to  allow  appellant  deduction  from 
the  full  contract  price  of  this  amount.  The 
right  of  the  owner  under  this  contract  to  such 
a  deduction  is  sufficiently  shown  by  the 
pleadings  and  findings.  The  court's  refusal  is 
justified  by  respondent  upon  the  language  of 
section  1183  of  the  Code  of  Civil  Procedure  to 
the  following  effect :  "In  case  of  a  contract 
for  the  work  l>etween  the  reputed  owner  and 
bis  contractor,  the  lien  shall  extend  to  tbe 
entire  contract  price,  and  such  contract  shall 
operate  as  a  lien  In  favor  of  all  persons  except 
the  contractor  to  the  extent  of  the  whole  con- 
tract price;"  together  with  the  language  of 
section  1134  of  the  Code  of  Civil  Procedure  to 
the  following  effect :  "As  to  all  liens,  except 
that  of  the  contractor,  the  whole  contract  price 
*  *  *  shall  not  be  diminished  by  any  prior 
or  subsequent  indebtedness,  offset  or  counter- 
claim in  favor  of  the  reputed  owner  and 
against  the  contractor."  The  contract  also  con- 
tained a  provision  that  for  delay  in  the  com- 
pletion of  the  work  the  owner  should  be  en- 
titled to  damage  from  the  contractor  in  an 
amount  not  to  exceed  $10  per  day.  The  court 
found  that  the  owner  had  actually  sustained 
damages  in  the  sum  of  $550,  but  refused  also 
to  deduct  this  amount  from  tbe  contract  price. 
Although  these  two  items  are  dissimilar  in 
character,  they  are  In  one  respect  essentially 
the  same.  They  are  both  deductions  claimed 
by  the  owner  to.  be  due  him  under  the  very 
terms  of  the  contract,  and  the  disallowance 
of  both  was  based  u|K)n  the  same  provisions 
of  the  law.  They  may,  therefore,  be  discussed 
together.    By  appelUuit  it  is  contended  upon 


the  authority  of  Kellogg  v.  Howes,  81  Cal. 
175,  22  Pac.  509,  0  L.  R.  A.  588 ;  McDonald 
V.  Hayes,  132  Cal.  490,  64  Paa  850 ;  Stimson 
Mill  Company  v.  Braun,  136  Cal.  124,  68  Pac. 
481,  57  L.  R.  A.  726,  89  Am.  St  Rep.  116, 
and  other  like  cases,  that  it  Is  the  settled 
law  In  this  state  that  where  there  is  a  valid 
contract  between  the  owner  and  contractor, 
such  contract  is  the  absolute  measure  of  the 
owner's  liability.  He  contends  that  this  doc- 
trine has  application  to  its  fullest  extent,  and 
quotes  the  language  of  this  court  in  Stimson 
Mill  Co.  V.  Braun  to  the  effect  that  the  con- 
tract being  of  record,  materialmen  and 
laborers  may  inspect  and  examine  it,  and  if 
not  content  with  its  provisions  may  re- 
fuse to  furnish  material  or  labor,  "but  if  they 
do  furnish  any  their  right  to  a  lien  must  .be 
limited  by  the  terms  of  the  contracL" 
Further,  he  contends  that  if  the  provision  of 
the  lien  law  to  the  effect  that  the  whole  con- 
tract price  shall  not  be  diminished  by.  any 
prior  or  subsequent  indebtedness,  offset  or 
counterclaim  iu  favor  of  the  reputed  owner 
and  against  the  contractor,  is  to  be  construed 
as  respondents  would  have  it  construed,  and 
I  as  the  court  actually  did  construe  it,  the  pro- 
vision is  absolutely  void  for  the  same  reasons 
as  those  given  by  the  court  in  the  Stimson 
Mill  Company  Case,  wiiere  it  was  determined 
that  the  requirement  that  the  whole  contract 
I  price  should  be  payable  in  money  was  void,  as 
i  being  an  unwarranted  interference  with  prop- 
1  erty  rights  and  the  right  of  contract  This 
I  last  proposition  may  be  summarily  disposed 
of.  If  such  a  construction  were  to  be  given  to 
the  clause  in  question,  indubitably  the  clause 
Itself  would  be  declared  void.  But  such  is  not 
the  true  construction.  The  clause  has  refer- 
ence, in  the  first  place,  to  offsets  not  arising 
under  the  terms  of  the  contract  and  as  to 
which,  from  an  inspection  of  the  contract 
materialmen  and  laborers  could  have  no 
notice.  Manifestly,  It  would  be  unjust  If,  as 
against  the  demands  of  such,  tbe  owner  were 
allowed  to  plead  in  reduction  of  the  contract 
price  some  claim  against  the  contractor  as  to 
which,  in  the  very  nature  of  things,  they  could 
have  had  no  notice.  These  classes  of  offsets 
or  counterclaims,  whether  arising  before  the 
execution  of  the  contract  or  subsequent  there- 
to, are  all  excluded.  Dore  v.  Sellers,  27  Cal. 
593;  Schmld  v,  Buscb,  97  Cal.  188,  31  Pac. 
893.  But  upon  the  other  hand,  certahi  mat- 
ters of  offset  if  provided  for  by  the  terms  of 
the  contract  Itself,  may,  both  with  Justice  and 
legality,  be  allowed. 

If  the  owner,  for  example.  Is  obliged  to 
furnish  material  and  labor  to  complete  a  con- 
tract abandoned  by  the  contractor,  or  If  ma- 
terial of  cheaper  value  is  substituted  in  the 
building,  or  if  upon  default  of  the  contractor 
to  complete,  the  owner  enters  into  the  pos- 
session of  tbe  uncompleted  building,  no  one 
could  question  the  justice  of  the  owner's  claim 
for  an  allowance  for  aily  of  these  matters — 
if  an  allowance  for  them  was  contemplated  by 
the  provisions  of  the  contract — for  the  con- 
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tract  pHce  Is  established  nnd  agreed  to  in 
express  contemplation  of  the  fact  that  the 
particnlar  material  shall  be  used,  and  that 
the  building  shall  be  tnmed  over  to  the  owner 
completed.  If  the  particular  materials  are  not 
used,  If  the  building  Is  turned  over  uncom- 
pleted, so  that  the  owenr  has  to  accept  it  un- 
finished, or  complete  it  at  bis  own  cost,  there 
has  been  a  failure  by  so  much  to  put  the 
amoimt  of  the  contract  price  into  the  struc- 
ture, and  it  would  be  manifestly  unjust  that 
the  owner  should  be  expected  to  pay  for  that 
which,  without  any  fault  of  his  own,  be  has 
not  received.  The  second  item  of  damages  for 
failure  to  complete  in  time,  differs  somewhat 
from  the  first,  where  the  loss  was  occasioned 
by  the  necessity  of  the  owner  to  make  good 
the  deficiencies  of  the  contractor  in  the  fur- 
nishing of  omitted  material.  It  is  a  perfectly 
legal  contract  which  makes  time  of  completion 
of  its  essence,  and  provides  that  the  con- 
tractor, for  a  failure  to  perform  in  time,  shall 
make  good  to  the  owner  such  loss  as  the  latter 
may  sustain  thereby.  More  than  this,  it  is  a 
deduction  or  offset  which,  but  for  the  lien 
law,  the  owner  would  have  the  unquestioned 
right  to  claim  from  the  amount  found  due 
the  contractor  under  the  contract  Reference 
to  the  following  cases  will  disclose  that  it  Is 
well  settled  that  the  owner  is  entitled  to  an 
allowance  for  damages  for  noncompletion : 
Mehrle  v.  Dunne,  75  111.  239;  Murphy  v.  Buck- 
man,  66  N.  Y.  297 ;  Millsap  t.  Ball,  30  Neb. 
728,  40  N.  W.  1125.  But  the  right  of  material- 
men, artisans  and  laborers  of  every  class  is  to 
have  a  lien  upon  the  property  ur>on  which  tbey 
have  bestowed  their  labor  or  furnished  their 
material  for  the  full  value  of  the  same,  and 
this  right  is  one  solemnly  guarantied  to  them 
by  the  Constitution  of  the  state.  Article  20,  t 
15.  The  Legislature  is  enjoined  to  pass  laws 
for  the  speedy  and  efficient  enforcement  of 
these  liens.  Every  provision  of  the  laws 
which  the  Legislature  may  enact  must  be  sub- 
ordinate to  and  In  consonance  with  this  con- 
stitutional provision.  It  will  be  noted  that, 
in  framing  these  laws,  primarily  designed 
for  the  protection  of  materialmen  and 
laborers,  the  Leglslautre  has  seen  fit  to 
reserve,  for  the  use  of  these  Hen  claimants, 
but  one  of  the  payments.  After  providing 
that  no  payment  shall  be  made  until  the 
commencement  of  the  work.  It  sets  aside  a 
fund  amounting  to  25  per  cent,  of  the  contract 
price,  to  be  held  for  35  days  after  the  com- 
pletion of  the  building,  and  this  fund,  in  case 
of  a  valid  contract,  is  practicolly  the  only 
money  available  to  meet  the  demands  of  lieu 
claimants.  And,  whatever  may  be  said  of 
other  payments,  this  amount  of  money  cannot 
lawfully  be  depleted  or  reduced  to  the  injury 
of  any  such  claimant.  If  it  could  be,  it 
would  be  setting  at  naught  the  constitutional 
provision  granting  a  Hen  for  the  full  value  of 
the  labor  done  or  material  furnished.  Upon 
the  other  hand,  ample  opportunity  is  accorded 
to  the  owner  by  our  laws  to  protect  himself 
against  all  derelictions,  omissions,  and  neg- 


lects upon  tbe  part  of  the  contractor.  And 
this  he  may  do  by  providing  for  reserved  pay- 
ment to  be  made  on  completion,  sufficiently 
large  to  protect  him  against  any  violation 
of  the  contract  In  case  of  such  violation 
there  would  then  be  Justly  chargeable  against 
the  completion  payment,  and  chargeable  as  a 
first  demand  upon  the  fund,  such  sums  as  the 
owner  might  prove  due  him  In  recoupment  for 
damages.  Out  of  this  payment  would,  there- 
fore, first  come  (If  contemplated  by  the  terms  of 
the  contract)  the  necessary  cost  to  the  owner 
of  completion  In  case  of  abandonment,  the 
cost  of  making  good  trifling  Imperfections  and 
omissions,  and  the  proved  damages  in  case  of 
failure  to  complete  on  time.  But  If  there  be 
no  such  completion  payment  provided  for  In 
the  contract,  or  if  such  completion  payment 
be  more  than  exhausted  by  the  demands  of 
the  owner,  then  we  hold  that  the  excess  of 
such  demand  cannot  be  carried  over  and  made 
a  charge  against  the  25  per  cent  final  pay- 
ment, to  the  injury  of  any  Hen  claimant  there- 
on; for,  as  has  been  said,  since  this  final 
payment  Is  the  only  fund  which  the  Legisla- 
ture has  sequestered  to  meet  the  demand  of 
the  Hen  claimants,  to  permit  this  would  be  to 
deprive  them  of  their  constitutional  right  to  a 
Hen.  Making  application  of  these  principles 
to  the  case  at  bar,  there  was  a  completion 
payment  fund  of  $2,000,  subject,  first,  to  the 
Just  demands  of  the  owner.  He  was  entitled, 
therefore,  to  a  credit  against  this  fund  of 
1194,79  and  $550,  or  a  total  of  $744.79.  The 
next  claim  upon  the  fund  was  that  of  the 
Humboldt  Lumber  Company  for  the  amount  6t 
its  demand,  "Including  counsel  fees,  not  ex- 
ceeding $100,  besides  reasonable  costs."  Sec- 
tion 1184  Code  Civ  Proc.  This  money,  under 
the  lumber  company's  notice  to  withhold, 
must  be  regarded  as  sequestered,  as  though 
under  garnishment,  for  the  amount  of  the 
company's  demand.  The  rest  of  the  $2,000 
was  subject  to  the  payments  miade  by  the 
owner,  certain  of  which  we  have  heretofore 
considered  under  paragraph  1,  and  others  of 
which — those  to  Mangrum  &  Otter,  and  Smith 
&  Toimg — the  court  actually  allowed.  The 
result,  however.  Is  that  the  legal  demands 
upon  the  $2,000  payment  by  the  owner  him- 
self, and  next  by  the  lumber  company,  taken 
with  the  payments  which  the  owner  made  out 
of  the  fund,  far  exceed  Its  amount  In 
figures,  the  excess  is  as  follows : 

Due  owner $  744  79 

Due  lumber  company 509  08 

Plus  attorney's  fees 100  00 

Paid  Whittier,  Fuller,  and'otbers 905  21 

Paid  Mangrum  &  Otter,  and  others..     807  25 

Making  a  total  of $3,066  33 

But,  as  has  been  said,  there  was,  for  the 
payment  of  these  demands,  no  more  than  the 
sum  of  $2,000.  This  excess  of  $1,06&33  is  not 
chargeable  against  the  25  per  cent  final  pay- 
ment until  the  demands  of  all  the  Hen  claim- 
ants have  been  first  satisfied  out  of  that  fund, 
and  in  this  case  the  demands  are  In  excess 
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of  the  fond.  If  hardship  to  the  owner  eeema 
to  result  from  this,  It  may  be  answered  that 
it  Is  always  in  his  power  to  guard  against 
loss  by  malclng  the -completion  payment  large 
enough  to  protect  him,  or  by  exacting  an 
undertalcing  from  the  contractor  for  this  pur- 
pose; while,  upon  the  other  hand,  if  en- 
croachments were  allowed  upon  this  fund,  the 
practical  result  would  be,  in  most  instances,  to 
deprive  materialmen  and  laborers  of  the  lien 
guarantied  them  by  the  Constitution.  For 
this  excess  payment  then,  of  $1,0C6.33,  the 
owner's  right  of  recorery  is  against  the  con 
tractor  alone. 

3.  We  think  the  notice  to  withhold,  serred 
on  behalf  of  the  Humboldt  Lumber  Mill  Com- 
pany, though  inartiflclally  drawn,  was  suffi- 
cient under  the  requirements  of  section  1184 
of  the  Code  of  Civil  Procedure.  Schallert- 
Ganahl  Lumber  Co.  T.  Neai,  91  Cai.  3G2,  27 
Pac.  743;  French  v.  Powell,  135  Cal.  040,  68 
Pac.  92;  Corbett  v.  Chambers,  109  Cal.  178, 
41  Pac.  873.  As  has  been  said,  under  sulnli- 
vislon  2,  foregoing,  it  became  the  duty  of  the 
owner,  upon  service  of  this  notice,  to  with- 
hold sufficient  funds  to  pay  the  claim  of  the 
lumber  company,  together  with  attorneys' 
fees  in  the  sum  of  $100  and  estimated  costs, 
and  bis  subsequent  p.iyments  after  service  of 
that  notice,  even  though  legal  and  within  the 
contemplation  of  the  contract,  cannot  be  al- 
lowed to  alTect  so  much  of  the  ftmd  as  was 
thus  set  apart  by  force  of  this  notice,  oper- 
ating In  the  nature  of  a  garnishment. 

4.  The  firm  of  Sanborn  &  Vail  had  sold 
picture-molding  to  Christensen,  used  in  the 
building,  to  the  amount  of  $145.73.  They 
filed  no  lien,  and  the  court  found  and  decreed, 
and  its  decree  was  carried  into  the  judgment, 
that  Sanborn  &  Vail  were-  entitled  to  a  judg- 
ment against  the  defendant,  Christensen, 
for  this  amount,  with  interest,  but  that  they 
were  not  entitled  to  a  lien  upon  the  property 
of  Franzoi.  So  far.  there  is  no  objection  to 
the  finding.  But  the  finding  proceeds :  'The 
said  8anl>orn  &  Vail  Company  are  entitled 
to  have  said  judgment  satisfied  out  of  any 
residue  that  may  appear  in  the  hands  of  the 
said  defendant,  Franzoi,  after  the  claims  of 
all  the  lien  claimants  herein  adjudicated  have 
been  fully  satisfied."  If  "residue"  here 
means  surplus  moneys  due  from  the  owner 
to  the  contractor  after  payment  of  all  liens, 
this  also  is  unobjectionable.  If  it  means  a 
residue  belonging  to  Franzoi,  as  appears  from 
the  further  finding  that  Sanborn  &  Vail  are 
entitled  to  have  their  judgment  satisfied 
"from  the  product  of  the  sale  of  the  property 
after  the  claims  of  all  the  lien  claimants 
have  been  fully  satisfied,"  then,  manifestly. 
It  is  6rror  In  awarding  a  judgment  payable 
out  of  the  funds  of  the  owner  in  favor  of 
one  who  has  no  lien  upon  the  owner's  prop- 
erty. 

6.  The  appeal  of  the  United  States  Fidelity 
&  Guaranty  Company  is  sustained,  with  di- 
rections to  the  trial  court  to  enter  judgment 
In  its  favor  upon  the  ground  that  the  pur- 


ported undertaking  glrea  by  It  Is  void. 
Shaughnessy  v.  American  Surety  Co.,  138  CaL 
543,  69  Paa  250,  71  Pac  701. 

6.  This  court,  under  its  decisions,  is  unable 
to  review  the  action  of  the  trial  court  in 
fixing  attorneys'  fees  in  the  absence  of  a 
showing  of  a  plain  abuse  of  discretion  upon 
the  part  of  that  court  Clancy  v.  Plover,  107 
Cal.  272,  40  Paa  804;  Mulcahy  v.  Buclcley, 
100  Cal.  490,  35  Pac.  144;  Pacific  Mutual  Life 
Ins.  Co.  v.  Fischer,  106  Cal.  224,  30  Pac.  758. 
And  it  cannot  be  said  that  such  abuse  was 
established  in  this  case.  No  evidence  was 
taken,  and  the  record  does  not  enable  us  to 
say  that  the  separate  amounts  awarded  for 
attorneys'  fees  were  excessive. 

A  new  trial  in  this  case  is  unnecessary, 
and  It  Is,  therefore,  ordered  that  the  consoli- 
dated judgment  of  the  court  here  appealed 
from  be,  as  to  the  appellant,  the  United 
States  Fidelity  &  Guaranty  Company,  re- 
versed, with  instructions  to  enter  a  judgment 
upon  the  findings  in  its  favor,  and  as  to  the 
appellant,  Franzoi,  that,  upon  the  findings, 
the  judgment  be  modified  to  conform  to  the 
views  of  the  court  above  expressed.  Appel- 
lants will  recover  their  costs  upon  appeal. 

We  concur:  IiORIGAN,  J.;  McFAB- 
LAND,  J. 

In  Bank. 

PER  CURIAM.  The  opinion  heretofore 
rendered  In  department  is  modified  by  strik- 
ing therefrom  all  of  paragraph  6,  down  ta 
and  including  the  Words  "fees  were  excess- 
ive." So  modified,  the  opinion  and  judg- 
ment In  department  are  approved  and  adopt- 
ed as  the  opinion  and  judgment  of  the  court 
In  bank. 


(148  CaL  7tt) 

PEOPLE  T,  BROWN.    (Or.  1,2CC.) 
(Supreme  Court  of  California.    Feb.  26,  1900.) 

1.  Cbiminai,  Law — Affeai, — Tbanscbift  — 
Contents— Notice— Service. 

Pen.  Code,  S  1240,  provides  that  in  a 
criminal  case  an  appeal  is  taken  by  filing  with 
the  clerk  of  the  court  in  which  the  judgment  or 
order  appealed  from  is  entered  or  filed  a  notice 
stating  the  appeal  from  the  same  and  serving 
a  copy  thereof  on  the  attorney  of  the  adverse 
party.  Held  that,  where  a  transcript  on  a 
criminal  appeal  failed  to  show  that  the  notice 
of  appeal  was  served  on  any  one,  the  appeal 
cannot  be  considered. 

2.  JuEY  —  Qualification  or  Jukobs  —  Opin- 
ions. 

Where  jurors  had  heard  common  rumors 
and  reports,  had  read  newspapers,  and  from 
such  rumors  and  reading  had  formed  opinions 
wliich  required  evidence  to  remove,  but  they 
testified  that  if  sworn  as  jurors  tliey  could  and 
would  set  aside  their  opinions  and  be  inSuenced 
solely  by  the  evidence  and  by  the  law,  and 
would  require  the  prosecution  by  its  evidence 
to  prove  defendant's  guilt  beyond  a  reasonable 
doubt,  or  they  would  "vote  to  set  him  free," 
they  were  qualified  to  sit. 

[Ed.  Note. — For  cases  in  point,  see  ToL  33« 
Cent.  Dig.  Jury,  {{  461-478.] 
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In  Bank.  Appeal  from  Superior  Court, 
Del  Norte  County;  J.  L.  Chllda,  Judge. 

Harry  Brown  was  convicted  of  murder, 
and  he  appeals.    Aflarmed. 

E.  E.- Winters,  for  appellant  TT.  S.  Webb, 
Atty.  Gen.,  and  J.  C.  Daly,  Deputy  Atty, 
Gen.,  for  the  People. 

HENSHAW,  J.  Defendant  was  tried  and 
convicted  of  the  crime  of  murder,  and  the 
death  penalty  was  Imposed.  He  appeals 
from  the  judgment  and  from  the  order  deny- 
ing his  motion  for  a  new  trial. 

Section  1240  of  the  Penal  Code  provides 
that  In  a  criminal  case  "appeal  Is  taken  by 
filing  with  the  clerk  of  the  court  in  which 
the  judgment  or  order  appealed  from  is  en- 
tered or  filed,  a  notice  stating  the  appeal 
from  the  samey  and  serving  a  copy  thereof 
upon  the  attorney  of  the  adverse  party." 
In  People  v.  Colon,  119  Cal.  668,  51  Pac. 
1062,  it  was  held  that  the  proceedings  speci- 
fied in  section  1240  must  be  taken  to  confer 
upon  this  court  jurisdiction  to  hear  and 
determine  the  appeal.  People  v.  Colon 
quotes  from  People  v.  Bell,  70  Cal.  33,  11 
Paa  327,  where  It  Is  said:  "The  transcript 
herein  does  not  show  that  the  notice  of  ap- 
peal was  served  on  anyone.  The  law  re- 
quires that  it  shall  be  served  on  the  attorneys 
«f  the  adverse  party  (Pen.  Code,  §  1240), 
and  the  transcript  on  appeal  must  show  It. 
People  v.  Phillips,  46  Cal.  44;  People  T. 
Clark,  49  CaL  455.  This  not  being  the  case, 
the  appeal  cannot  be  considered."  As  this 
omission  and  error  was  called  to  appellant's 
attention  by  respondent's  brief,  and  as  no 
effort  has  been  made  to  cure  the  omission, 
or  to  show  that  service  was  In  fact  made,  it 
must  be  concluded  that  no  service  was  made, 
and  that  the  court  is  without  jurisdiction 
to  consider  this  appeal. 

It  may,  however,  be  added  that  this  court, 
in  Its  natural  reluctance  to  deny  a  hearing 
to  an  appellant  under  sentence  of  death,  has 
carefully  examined  the  alleged  errors  pre- 
sented upon  the  appeal,  and  find  them,  one 
and  all.  to  be  without  merit.  The  single 
proposition  presented  upon  the  appeal  Is 
that  the  court  erred  in  its  rulings  to  the 
challenges  of  defendant  to  certain  of  the 
jurors,  which  challenges,  after  examination, 
were  Interposed  for  cause.  The  defendant 
bad  exhausted  his  peremptory  challenges. 
As  to  each  of  the  jurors  the  case  was  the 
usual  one,  where  they  had  heard  common 
rumors  and  reports  and  had  read  the  news- 
papers. From  these  rumors  and  from  their 
reading,  tbey  bad  formed  opinions  which 
would  require  evidence  to  remove.  At  the 
same  time  they  could  and  would,  if  sworn 
aa  jurors,  set  aside  their  opinions  and  be 
influenced  solely  by  the  evidence  and  by  the 
law,  and  would  require  the  prosecution  by 
Us  evidence  to  prove  the  guilt  of  the  defend- 
ant beyond  a  reasonable  doubt,  or  they 
would  "vote  to  set  him  free."  The  case 
thus  presented  comes  within  the  rule  as  de- 


clared In  People  v.  Owens,  128  Cal.  482,  50 
Pac.  251,  and  People  v.  Miller,  125  Cal.  44, 
57  Pac.  770,  where,  upon  a  like  state  of 
the  evidence.  It  was  declared  that  the  jurors 
were  not  disqualified. 

For  the  foregoing  reasons,  the  Judgment 
and  order  appealed  from  are  afBrmed. 

We  concur:    McFABLAND.  J.;    ANQBI.- 
LOTTI,  J.;  SHAW,  J.;  LORIOAN.  J. 


(148  Cal.  625) 
PEOPLE   V.   TOWN   OP   ONTARIO. 
(L.  A.  1,483.) 

(Supreme  (Tourt  of  California.    Feb.  3,  1900. 
On  Rehearing,  March  5,  1900.) 

1.  Constitutional  Law  —  Delboation  o» 
Legislative  Poweb  — Fixing  Boundabies 
of  Towns— Annexation  of  Tebritoby. 

St.  1889,  p.  358,  c.  247,  providing  that  new 
territory  may  be  annexed  to  any  town  by  the 
filing  of  a  petition  describing  the  territory  de- 
desired  to  be  anDezed  and  a  favorable  vote  at  the 
election  called  pursuant  to  the  pe.ition,  thus 
leaving  the  determination  of  the  boundaries  of 
the  annexed  territory  to  the  inhabitants,  ia  not 
for  this  reason  invalid  as  a  delegation  of  legisla- 
tive authority,  since  under  Const,  art.  11,  i  6, 
forbidding  the  Legislature  to  create  or  provide 
for  the  organization  of  municipal  corporations 
by  any  other  than  general  laws,  fixing  the 
boundaries  of  towns  is  not  a  legislative  function. 
[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  {!  116,  120.] 

2.  Saui  —  Depabtuents  or  Covebnment  —  ' 

MtJNIClPAL    F0NCTIONB. 

Neither  CV>n8t.  art  3,  {  1,  providing  that 
the  powers  of  government  shall  be  exercised 
by  the  legislative,  executive,  and  judicial  de- 
partments, and  that  no  person  exercising  pow- 
ers belonging  to  one  department  shall  exercise 
any  of  the  functions  of  another  department  nor 
article  11.  S  13,  providing  that  the  Legislature 
shall  not  delegate  to  any  association  or  individ- 
ual power  to  perform  any  municipal  function, 
has  any  application  to  or  affects  the  validity 
of  St  1889,  p.  358,  c  247,  permitting  territory 
to  be  annexed  to  towns  at  the  discretion  of  the 
inhabitants. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  §S  116.  120.] 

3.  McNiciPAt  Corporations  —  Annexino 
TERBiTOET— Statutes  Applicable. 

Under  St  1889,  p.  358,  c.  247.  providing 
that  territory  may  be  annexed  to  any  incorporat- 
ed town  by  the  filing  of  a  petition  describing  the 
territory  desired  to  be  annexed  and  a  favorable 
vote  by  the  inhabitants  of  the  town  and  the 
territory  to  be  annexed,  territory,  portions  of 
which  are  uninhabited,  may  be  annexed  if  as 
a  whole  it  may  fairly  be  snid  to  be  inhabited ; 
St.  1899,  p.  37,  c.  41,  providing  for  the  annexa- 
tion of  uninhabited  territory,  and  expressly 
stating  that  it  shall  not  be  construed  to  repeal 
any  part  of  any  act  relatina  to  the  annexation 
of  inhabited  territory,  applying  only  to  terri- 
tory all  of  which  is  uninhabited. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent.  Dig.  Municipal  (Corporations,  S  74.] 

4.  Same— Speoiai,  EIucctioh— Petition— Suf- 
ficiency —  Finoiho   OF  BOASD— Record  — 

Under  St  1889,  p.  358,  c.  247,  providing 
that  the  board  of  trustees  of  a  town,  on  receiv- 
ing a  petition  signed  by  one-fifth  of  the  voters 
of  the  town  and  of  territory  sought  to  be  an- 
nexed, shall  call  a  special  election  and  submit 
the  question  of  annexation  to  a  popular  vote, 
it  is  not  necessary  that  any  record  of  the  deter^ 
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minatlon  of  the  board  as  to  the  sufficiency  of  the 
petition  be  made  other  than  the  order  sub- 
mitting the  proposition^  which  order  implies 
a  finding  that  che  petition  was  sufficient  to  give 
the  board  power  to  act. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  {  100.] 

5.  Same. 

If  it  were  necessary  for  the  record  to  show 
that  the  board  had  passed  on  the  sufficiency  of 
the  peticion,  a  recital  in  the  order  calling  the 
election  that  the  petition  was  signed  by  one- 
fifth  of  the  voters  would  be  sufficient  for  that 
purpose. 

6.  Same  —  Detebmination  of  Boakd— Fobcb 
AND  Effect. 

In  a  collateral  attack  on  the  action  of  the 
board  by  quo  warranto  questioning  the  legality 
of  the  annexation,  the  order  calling  the  election 
is  also  conclusive  as  to  the  sufficiency  of  the  in- 
vestigation made  by  the  board  and  of  the  evi- 
dence on  which  they  acted  in  determining  the 
sufficiency  of  the  petition. 

7.  Same  —  Action  op  Boabo  —  Reqdlabitt— 
Time  of  Meeting— Evidence— Sufficiency. 

In  quo  warranto  to  determine  the  legality 
of  the  annexation  of  territory  to  an  incorporat- 
ed town  under  St.  1889,  p.  358,  c.  247,  requiring 
the  town  board  to  call  an  election  on  petition, 
minutes  of  the  board  purporting  to  be  the  min- 
utes of  regular  and  adjourned  meetings,  and 
showing  that  the  meeting,  pursuant  to  the  ad- 
journment of  which  the  mating  at  which  the 
election  was  ordered  was  held,  took  place  on  the 
first  Tuesday  in  March,  in  connection  with  evi- 
dence that  regular  meetings  were  held  on  the 
first  Tuesday  of  each  month,  were  sufficient, 
under  Code  Civ.Proc.  |  1920.  making  official 
entries  prima  facie  proof  of  the  facts  stated,  to 
justify  a  finding  that  the  petition  was  acted  on 
at  a  regular  adjourned  meeting. 

8.  Same— Notice  of  Election— Sufficienct. 

Under  St  1&S9,  p.  358,  c.  247,  providing 
that  on  presentation  of  a  petition  for  the  an- 
nexation of  territory  to  a  town,  the  board  shall 
call  a  special  election,  and  cause  notice  to  be 
given,  a  notice  signed  by  the  acting  president 
of  the  board,  attested  by  the  town  clerk,  and 
published  by  order  of  the  board,  is  sufficient. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  36. 
Crait  Dig.  Municipal  Corporations,  {  100.] 

9.  Same  —  Ballots—  Fobm— Cobbbspon  denck 
TO  Notice. 

St.  3880,  p.  358,  c.  247,  provides  that  on 
petition  for  the  annexation  of  territory  to  a  town, 
the  board  shall  call  an  election  and  give  notice, 
inviting  the  voters  to  vote  on  the  proposition  by 
placing  on  their  ballots  the  words  "For  annexa- 
tion" or  "Against  annexation,"  or  equivalent 
words.  A  notice  published  after  the  adoption  of 
the  present  ballot  law  described  the  ballots  to  be 
used  in  the  language  of  Che  statute,  while  the 
ballots  actually  used  contained  the  words  "For 
annexation — Yes"  and  "For  annexation — No," 
with  directions  to  stamp  a  cross  after  the  "Yes" 
or  "No,"  as  the  voter  desired.  Held,  that  the 
form  of  ballot  used  sufficiently  corresponded  to 
the  notice. 

Beatty,  C.  J.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court,  San 
Bernardino  County;  Benjamin  F.  Bledsoe, 
Judge. 

Quo  warranto  by  the  people  of  the  state 
of  California  against  the  town  of  Ontario. 
From  a  judgment  in  favor  of  defendant,  and 
an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Tlrey  L.  Ford,  U.  S.  Webb,  C.  E.  Sumner, 
and  Henry  M.  Willis,  for  the  People.  T.  E. 
Parke,  E.  R.  Annable,  and  Otis,  Gregg  & 
Sxtrr,  for  respondent 


ANGELLOTTI,  J.  This  Is  an  action  in 
tlie  nature  of  quo  warranto,  brouglit  to  deter- 
mine the  validity  of  certain  proceedings 
whereby  defendant,  a  municipal  corporation 
of  the  sixth  class,  claims  that  certain  terri- 
tory, lying  adjac<!nt  to  the  town  of  Ontario, 
has  been  annexed  to  and  Is  now  a  part  of 
said  town.  Defendant  had  judgment  in  the 
court  below,  and  this  is  an  appeal  -from  the 
Judgment  and  from  an  order  denying  a  motion 
for  a  new  trial.  The  annexation  proceed- 
ings were'  had  under  the  act  of  March  19, 
1889,  providing  for  the  annexation  of  terri- 
tory to  Incorporated  towns  and  cities,  and 
for  the  incorporation  of  such  annexed  terri- 
tory In  and  as  a  part  of  such  municipalities. 
St  1889,  p.  358,  c.  247. 

1.  The  question  principally  discussed  by 
counsel  is  as  to  the  constitutionality  of  said 
act;  It  being  claimed  by  plaintifl  that  the 
statute  Is  unconstitutional  for  certain  rea- 
sons. While  the  constitutionality  of  this  act 
has  heretofore  been  upheld  by  this  court  as 
against  certain  objections  made  to  it  (Peopfe 
V.  City  of  Oakland,  123  Cal.  598,  56  Pac.  445. 
and  Vernon,  etc.,  Dlst  v.  Board  of  Education, 
125  Cal.  593,  58  Paa  175),  and  while  the  con- 
stitutionality of  an  act  relating  to  the  ex- 
clusion of  territory  from  a  municipal  corpora- 
tion, having  a  somewhat  similar  provision 
as  to  the  circumstances  under  which  an  elec- 
tion upon  the  question  must  be  ordered  as  the 
act  under  consideration,  has  also  been  upheld 
(People  v.  Common  Council,  85  Cal.  309,  24 
Pac.  727;  People  v.  Coronado,  100  Cal.  571, 
35  Pac.  162),  it  is  claimed  that  the  precise 
objections  here  made  have  never  before  been 
squarely  presented  or  decided.  This  claim 
may  here  be  conceded  to  be  correct  The  act 
of  1889,  so  far  as  is  material  to  the  objec- 
tions here  made,'  provides  as  follows:  "The 
boundaries  of  any  incorporated  town  •  •  • 
may  be  altered  and  new  territory  annexed 
thereto  *  *  *  upon  proceedings  being  had 
and  taken  as  in  this  act  provided.  The  coun- 
cil, board  of  trustees,  or  other  legislative 
body  of  any  such  municipal  corporation,  upon 
receiving  a  written  petition  therefor  contain- 
ing a  description  of  the  new  territory  asked 
to  be  annexed  to  such  corporation,  and  sign- 
ed by  not  less  than  one-fifth  in  number  of  the 
qualified  electors  of  such  municipal  corpora- 
tion, computed  upon  the  number  of  votes  cast 
at  the  last  general  municipal  election  held 
theren,  must  without  delay,  submit  to  the 
electors  of  such  municipal  corporation,  and  to 
the  electors  residing  in  the  territory  proposed 
by  such  petition  to  be  annexed  to  such  cor- 
poration, the  question  whether  such  new 
territory  shall  be  annexed  to.  Incorporated 
in,  and  made  a  part  of  such  municipal  cor- 
poration." The  act  then  provides  for  the 
election  in  the  municipality  and  outside  ter- 
ritory, upon  notice  given  by  the  legislative 
body  of  the  municipality,  the  canvass  of  the 
returns  by  such  body,  and  further,  that  "If 
it  shall  appear  from  such  canvass  that  a  ma- 
jority of  all  the  ballots  cast  in  such  outside 
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territory,  and  a  majority  of  all  the  ballots 
cast  inside  of  said  municipal  corpoi-ation  are 
in  favor  of  annexation,"  a  certified  state- 
ment accordingly  must  be  forwarded  to  the 
SiJcretary  of  State,  for  filing  by  him,  and 
that  from  such  filing  the  annexation  shall  be 
deemed  complete.  It  is  further  provided  that 
no  property  in  the  annexed  territory  shall 
ever  be  taxed  to  pay  any  indebtedness  of  the 
municipality  existing  at  the  date  of  the  an- 
nexation, and  that  no  territory  forming  part 
of  any  Incorporated  town  or  city  shall  be 
annexed  under  the  provisions  of  the  act.  It 
will  be  observed  from  the  foregoing  that  no 
discretionary  power  whatever  is  vested  In  any 
legislative  body  with  regard  to  the  boundaries 
of  the  territory  proposed  to  be  annexed.  Up- 
on the  presentation  of  a  proper  petition,  sign- 
ed by  the  requisite  number  of  electors  of  the 
municipality,  and  exactly  describing  the  ter- 
ritory desired  to  be  annexed,  the  legislative 
body  of  the  municipality  is  compelled  to  Im- 
mediately submit  the  question  of  annexation 
to  the  electors  of  the  town  and  also  to  those 
of  the  outside  territory.  The  question  as  to 
whether  the  exact  territory  described  by  the 
electors  in  their  petition  shall  be  annexed  to 
and  constltnte  a  part  of  the  municipality  is 
made  to  depend  solely  upon  an  aflirmative 
vote  of  the  two  bodies  of  electors,  those  of 
the  municipality  and  those  of  the  outside 
territory. 

It  is  urged.  In  support  of  the  attack  upon 
the  constitutionality  of  this  act,  that  it  dele^ 
gates  to  private  citizens  of  the  municipality, 
and  not  to  any  legislative  body  or  board 
recognized  by  the  Constitution,  the  absolute 
power  to  finally  determine  the  boundaries  of 
the  territory  proposed  to  be  annexed.  This, 
It  Is  said,  is  a  legislative  power,  which,  under 
our  Constitution,  could  only  be  delegated  to 
some  legislative  body.  We  are  of  the  opinion 
that  there  is,  under  the  provisions  of  our 
Constitution,  no  unwarranted  delegation  of 
legislative  power  herein,  and  that  the  act, 
in  respect  to  the  objection  made,  is  violative 
of  no  constitutional  provision.  It  is  express- 
ly provided  by  our  Constitution  that  corpora- 
tions for  municipal  purposes  shall  not  be 
created  by  special  laws,  and  that  "the  Legis- 
lature, by  general  laws,  shall  provide  for  the 
incorporation,  organization,  and  classification 
in  proportion  to  population,  of  cities  and 
towns"  (article  11,  §  6).  This  provision  nec- 
essarily includes  not  only  the  creation  of 
new  municipal  corporations,  but  also,  the 
matter  of  adding  new  territory  to  an  existing 
corporation,  and  the  exclusion  of  territory 
embraced  In  such  a  corporation  from  further 
connection  therewith.  As  to  all  these  mat- 
ters, the  Legislature  is  limited  to  tlie  enact- 
ment of  general  laws,  under  which  municipal 
corporations  may  be  created,  or  changes  made 
In  the  boundaries  of  those  already  created, 
as  local  ne^ds  may  demand.  From  the  nature 
of  things,  the  Legislature  cannot,  by  general 
laws,  fix  the  boundaries  of  municipal  corpora- 
tions.   It  can  do  no  more  than  provide  the 


method  by  which  boundaries  can  be  fixed  and 
the  territory  included  therein  impressed  with 
the  character  of  municipal  territory.  When 
it  has  done  this,  it  has  discharged  ail  Its  leg- 
islative functions  in  this  regard.  In  the  al>- 
sence  of  constitutional  limitation  on  Its  pow- 
er, it  Is  authorized  to  adopt  any  method  It 
sees  fit.  It  has  said,  in  effect,  by  the  act 
under  consideration,  that,  with  certain  pre- 
scribed limitations,  any  territory  shall  be- 
come annexed  to  and  a  part  of  any  existing 
city  or  town,  whenever  the  electors  of  such 
territory  shall  manifest  their  desire  for  such 
annexation  by  giving  a  majority  vote  in  favor 
thereof,  and  the  electors  of  the  city  or  town 
have  manifested  their  assent  in  the  same 
way.  All  else  in  the  act.  Including  the  peti- 
tion of  20  per  cent,  of  the  electors  of  the  town 
or  city,  has  simply  to  do  with  the  orderly 
method  of  obtaining  the  expression  of  the  de- 
sire of  the  electors  of  the  respective  localities, 
the  town  and  the  outside  territory,  and  the 
procurement  of  an  official  record  of  that  ex- 
pression. The  petition  of  the  electors  is  mere- 
ly an  initiatory  step,  malcing  it  the  duty  of 
a  body  capable  of  acting  in  such  a  matter  to 
ofBcially  submit  the  proposition  made  by  the 
petitioners,  to  the  electors  of  the  interested 
localities.  The  electors  of  each  locality  alone 
determine  whether  certain  described  territory 
shall  become  a  part  of  the  municipal  corpora- 
tion. If  the  electors  of  the  outside  territory 
vote  in  favor  of  such  annexation,  they  ex- 
pressly assent  to  and  adopt  as  their  own 
the  boundaries  designated  in  the  petition  for 
the  election.  The  question,  then,  would  ap- 
pear to  be  simply  whether  the  Legislature,  by 
general  laws,  may  authorize  the  electors  of 
any  territory  to  determine  for  themselves 
whether  such  territory  shall  constitute  a 
municipal  corporation,  or,  With  the  assent  of 
the  electors  of  an  existing  municipality,  con- 
stitute a  portion  of  said  municipality. 

As  has  already  t>een  said,  the  principal  ob- 
jection to  the  method  here  adopted  is  the  one 
relative  to  the  fixing  of  the  precise  bound- 
aries. The  fixing  of  the  boundaries  of  a 
municipality  is  ordinarily  held  to  be  the 
exercise  of  legislative  power,  but  assuming 
it  to  be  such  in  its  nature.  In  view  of  the 
constitutional  provision  relative  to  the  crea- 
tion of  municipal  corporations.  It  does  not 
follow,  that  the  L^islature  may  not  confer 
the  power  to  declare  the  precise  boundaries 
upon  the  electors  of  the  district  to  be  affect- 
ed. The  conferring  of  such  power  is  not  a 
delegation  of  legislative  power  at  all,  for  the 
Legislature  is  expressly  prohibited  from  de- 
fining the  boundaries.  It  fully  exercised  its 
own  legislative  power  by  the  enactment  of 
the  general  law  in  the  matter.  Necessarily, 
for  the  execution  of  such  general  law,  the 
power  to  define  the  exact  boundary  lines  of 
each  particular  municipality  created  or  en- 
larged after  the  adoption  of  the  Constitution 
must  be,  by  such  a  law,  placed  somewhere.  We 
find  no  provision  in  our  Constitution  limiting 
the  right  of  the  Legislature  to  place  this 
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power  with  any  tribunal  or  person,  except 
80  far  as  such  right  may  be  limited  by  section 
1  of  article  3,  wherein  It  Is  provided  that  the 
powers  of  the  government  of  the  state  of  Cali- 
fornia shall  be  divided  into  three  separate 
departments,  the  legislative,  executive,  and 
Judicial,  "and  no  person  charged  with  the  ex- 
ercise of  powers  properly  belonging  to  one 
of  these  departments  shall  exercise  any  func- 
tions appertaining  to  either  of  the  others, 
except  as  In  this  Constitution  expressly  di- 
rected or  permitted."  Manifestly  this  provi- 
sion has  no  application.  And  it  is  as  clear 
that  section  13,'  art  11,  which  provides  that 
"the  Legislature  shall  not  delegate  to  any 
special  commission,  private  cori>oration,  com- 
pany, association,  or  individual,  any  power 
to  make,  control,  appropriate,  supervise,  or 
In  any  way.  Interfere  with  any  county,  city 
town,  or  municipal  improvement,  money, 
property,  or  effects,  whether  held  in  trust  or 
otherwise,  or  to  levy  taxes  or  assessments, 
or  perform  any  municipal  functions  what- 
ever," has  no  application  here.  The  fixing 
of  the  boundaries  of  the  territory  to  be  an- 
nexed is  in  no  sense  of  the  words  a  "municipal 
function."  See,  generally,  Fragley  v.  Phelan, 
126  Cal.  383,  58  Pac.  923.  There  Is  no  con- 
stitutional provision  that  Intimates  that  this 
power  can  be  conferred  only'on  some  legisla- 
tive body,  and  not  upon  the  electors  of  the 
locality  to  be  affected,  and,  in  the  absence 
of  such  a  provision,  the  question  as  to  whether 
It  shall  be  given  to  the  one  or  the  other  Is 
purely  one  of  policy,  upon  wh)ch  the  •deter- 
mination of  the  Legislature  is  conclusive. 
See  In  re  Madera  Irr.  Dist.,  92  Cal.  296, 
307,  318,  28  Pac.  272,  675,  14  L.  R.  A.  755, 
27  Am.  St.  Rep.  106. 

There  are  one  or  two  cases  from  other 
states,  in  which  a  contrary  conclusion  has 
been  reached  upon  this  question,  notably  the 
case  of  People  ex  rel.  Shumway  t.  Bennett, 
29  Mich.  461,  18  Am.  Rep.  107.  In  regard 
to  that  case,  It  must  be  observed  that  the  Con- 
stitution of  Michigan  is  materially  different 
from  ours,  in  that  It  does  not  prohibit  the 
Legislature  from  creating  municipal  corpo- 
rations by  special  acts,  but  Impliedly  author- 
izes such  a  course.  Article  15,  {  1.  It  also 
contains  a  provision  expressly  empowering 
the  legislature  to  confer  upon  boards  of 
supervisors  such  powers  of  a  local,  legislative, 
and  administrative  character  as  they  deem 
proper.  Article  4,  g  38.  Under  such  circum- 
stances it  might  well  be  contended  that,  the 
legislative  power  of  fixing  the  boundaries  of 
a  municipality  being  in  the  Legislature,  that 
body  must  either  act  itself,  or  through  some 
inferior  legislative  body.  Some  portions  of  the 
opinion  undoubtedly  sustain  plaintiff's  conten- 
tion, but  they  appear  to  us  to  be  contrary  to 
our  well-settled  rules  relative  to  attacks 
upon  acts  of  the  Legislature  upon  the  ground 
of  unconstitutionality.  With  us,  the  Legis- 
lature is  supreme  in  legislative  matters,  ex- 
cept in  so  far  as  it  is  limited  by  the  Constitu- 
tion, and  he  who  seeks  to  overthrow  its  en- 


actment must  clearly  point  out  the  limitation 
which  forbids  the  act.  That  case  has  never 
been  approved  by  this  court,  except  to  the 
limited  extent  necessary  to  support  its  views 
in  Brandensteln  T.  Hoke,  101  Cal.  131,  35 
Pac.  562,  where  an  act  requiring  the  board 
of  supervisors,  upon  the  mere  receipt  of  a 
petition  from  persons  in  possession  of  more 
than  one-half  of  the  acres  of  any  specified 
portion  of  the  county,  asliing  that  the  same 
be  constituted  a  levee  district,  to  make  an 
order  accordingly,  was  held  to  be  violative  of 
fundamental  principles  of  constitutional  law. 
There  Is  an  obvious  distinction  between  such 
an  act,  which  practlAliy  authorizes  property 
owners,  without  notice,  to  place  burdens  up- 
on the  property  of  others,  for  the  sole  purpose 
of  improving  their  own  property,  and  one 
providing  for  the  annexation  of  territory  to 
a  municipality  only  by  a  majority  vote  of 
the  electors  In  such  territory,  given  at  an 
election,  which '  is  held  only  after  due  no- 
tice. Assuming  any  notice  of  such  proceed- 
ings to  be  essential,  sufficient  notice  to  all 
interested  parties  is  here  provided  for;  but 
we  do  not  understand  that  the  requirement 
as  to  due  process  of  law  gives  a  property 
owner  an  absolute  right  to  notice  and  hear- 
ing before  his  property  may  be  included  with- 
in the  limits  of  a  municipality. 

In  this  connection,  the  language  of  this 
court  In  Re  Madera,  etc..  District,  92  CaL 
296,  323,  28  Pac.  272;  675,  14  L.  R.  A.  755, 
27  Am.  St.  Rep.  106,  wherein  this  court  was 
considering  a  similar  objection  to  an  act 
relative  to  Irrigation  districts,  is  applicable. 
The  court  there  said:  "The  constitutionality 
of  the  act  in  question  is  further  assailed 
upon  the  ground  that  it  makes  no  provision 
for  a  hearing  from  the  owners  of  the  land 
prior  to  the  organization  of  the  district 
But  the  steps  provided  for  the  organization 
of  the  district  are  only  for  the  creation  of  a 
public  corporation  to  be  invested  with  cer- 
tain political  duties  which  it  Is  to  exercise 
in  belialf  of  the  state.  Dean  t.  Davis,  51 
Cal.  406.  It  has  never  been  held  that  the 
inhabitants  of  a  district  are  entitled  to  notice 
aud  hearing  upon  a  proposition  to  submit 
such  question  to  a  popular  vote.  In  the  ab- 
sence of  constitutional  restriction,  it  would 
be  competent  for  the  Legislature  to  create 
such  public  corporation,  even  against  the 
win  of  tlie  Inhabitants.  It  has  as  much  pow- 
er to  create  the  district  In  accordance  with 
the  will  of  a  majority  of  such  Inhabitants. 
It  must  be  observed  that  such  proceeding  does 
not  affect  the  property  of  any  one  within  the 
district  and  that  he  is  not  by  virtue  thereof 
deprived  of  any  property.  Such  result  does 
not  arise  until  after  delinquency  on  his  part 
in  the  payment  of  an  assessment  that  may  be 
levied  upon  his  property,  and  before  that 
time  he  has  opportunity  to  be  heard  as 
to  the  correctness  of  the  valuation  which  is 
placed  upon  his  property,  and  made  the  basis 
of  his  assessment  He  does  not,  it  is  true, 
have  any  opportunity  to  be  heard,  otherwise 
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than  by  his  vote  In  determlDng  tbe  amoont 
of  bonds  to  be  Issued,  or  tbe  rate  of  assess- 
ment wltb  which  they  are  to  be  paid;  but  In 
this  particular- he  is  In  the  same  condition  aa 
is  tbe  inhabitant  of  any  municipal  organiza- 
tion which  Incurs  a  bonded  Indebtedness,  or 
levies  a  tax  for  Its  payment  His  property 
is  not  talcen  from  him  without  due  process  of 
law.  It  he  is  allowed  a  hearing  at  any  time  be- 
fore tbe  lien  of  the  assessment  thereon  becomes 
final."  The  conclusion  we  have  reached  upon 
this  branch  of  the  case  is  sustained  by  the 
cases  of  People  t.  Fleming,  10  Colo.  6SS,  18 
Pac.  298,  and  Ford  t.  No.  Des  Moines,  80 
lown,  626,  45  N.  W.  1031,  In  both  of  which  the 
matter  is  exhaustively  discussed  and  many 
supporting  authorities'  cited. 

It  is  further  urged  that  the  statute  is  on- 
constitutional  because  It  provides  for  a  jndl- 
dal  determination  by  the  city  counsel,  without 
giving  the  parties  affected  any  notice,  knowl- 
edge, or  day  in  court  The  point  of  this  ob- 
jection Is  that  Inasmuch  as  It  Is  the  Implied 
duty  of  the  city  council  to  determine  the  ex- 
istence of  tbe  facts  essential  to  Its  Jurisdic- 
tion to  order  an  election,  viz.,  that  the  petition 
is  in  fact  signed  by  tbe  requisite  number  of 
electors  (People  ▼.  Los  Angeles,  133  Cal.  338, 
842,  05  Pac.  749),  and  also  as  to  whether  tbe 
boundaries  of  tbe  territory  proposed  to  be 
annexed  are  set  forth  with  sufficient  certainty 
(People  ▼.  Oakland,  123  Cal.  598,  600,  56 
Pac.  445),  the  city  council,  in  so  doing,  makes 
a  determination  judicial  in  nature,  without 
notice  to  persons  whose  property.  In  the  event 
that  the  proposition  is  carried  at  the  election, 
will  be  brought  within  the  municipality.  This 
may  be  conceded,  but  it  does  not  follow  that 
the  determination  thus  made  In  any  way  so 
affects  property  rights  as  to  make  previous 
•  notice  essential.  The  utmost  effect  of  such 
determination  Is  the  submission  to  popular 
vote  of  the  proposition,  and  property  rights 
are  In  no  way  affected  thereby.  The  quota- 
tion from  In  re  Madera,  etc.,  Dist,  supra, 
made  in  discussing  a  former  objection.  Is  ap- 
plicable here. 

2.  Portions  of  the  territory  annexed  were 
uninhabited,  and  it  is  claimed  that  there  could 
be  no  annexation  of  any  such  lands  except  by 
proceedings  taken  under  the  act  of  1899,  pro- 
viding for  the  annexation  of  uninhabited 
territory.  St  1899,  p.  37,  c.  41.  Uninhabited 
land  It  to  be  found  in  probably  every  settled 
community  in  the  state,  and  we  cannot  con- 
ceive of  any  case  of  original  Incorporation  or 
annexation  to  an  existing  municipality  of  in- 
habited territory  that  would  not  almost 
necessarily  Include  some  parcels  of  land  not 
actnally  Inhabited. 

Upon  this  branch  of  the  case,  a  full  con- 
sideration of  the  acts  of  the  Legislature 
satisfies  us  that  the  act  of  1809  was  never 
designed  to  in  any  way  affect  any  of  the 
provisions  of  tbe  act  of  1889,  but  was  intend- 
ed solely  to  afford  a  method  by  whicli  terrl- 
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tory  absolutely  uninhabited,  and  therefore 
Incapable  of  annexation  under  such  act,  be- 
ing without  electors  to  vote  upon  tbe  proposi- 
tion, might  be  annexed.  It  la  expressly  pro- 
vided in  section  6  of  tbe  act  of  18U9  that 
"nothing  in  this  act  shall  be  deemed  to  re- 
peal the  provisiona  of  any  act  now  provid-' 
ing  for  the  annexation  of  inhabited  territory." 
If  the  "territory"  proposed  to  be  annexed, 
regarded  as  a  unit,  is  iuhablted.  tbe  proceed- 
ings must  be  had  under  tbe  act  of  1889, 
regardless  of  th^  number  of  parcels  of  land 
Included  therein  that  are  uninhabited.  Any 
other  construction  of  tbe  act  of  1899  would 
materially  affect  tbe  act  of  1889,  which,  it 
is  clearly  Indicated,  was  never  InteuUed. 

8.  It  is  contended  that  tlie  board  of  trus- 
tees of  Ontario  never  acquired  Jurisdictioa 
to  order  an  election,  for  tbe  reason  that  It 
never  investigated  as  to  the  sufficiency  of  the 
petition,  or  made  any  judicial  determina- 
tion as  to  whether  tbe  petition  contained 
tbe  genuine  signatures  of  the  requisite  num- 
ber of  electors.  The  minute  entry  of  the 
board  was  as  follows,  viz.:  "A  petition  was 
presented  to  the  board  signed  by  31  of  the 
qualified  electors  of  the  town  of  Ontorio, 
praying  that  an  election  be  called  for  the 
purpose  of  submitting  to  the  electors  the  ques- 
tion whether  certain  territory  described  in 
said  petition  should  be  annexed  to,  incorpo- 
rated in,  and  made  a  part  of  the  municipal 
corporation  of  tbe  town  of  Ontario.  Tbe 
petition  asking  for  an  election  as  at>ove 
stated  was  taken  up  and  discussed,  and 
the  following  resolution  was  passed  by  a 
unanimous  vote:  .'A  petition  having  been 
presented,  signed  by  more  than  one-fifth 
of  tbe  qualified  electors  of  the  town  of  On- 
tario, computed  upon  the  number  of  votes 
cast  at  tbe  last  general  municipal  election, 
it  is  therefore  carried  by  the  following  vote: 
Ayes,  Rotbermal,  Harper,  Miller,  Armstrong; 
noes,  none.  'Resolved  and  ordered  by  the 
board  of  trustees  of  tbe  town  of  Ontario, 
that  a  special  election  be  and  the  same  is 
hereby  called  to  be  held  on  April  15,  1901, 
In  the  manner  and  for  the  purposes '  pro- 
vided In  the  following  notice  of  election,  and 
the  clerk  is  hereby  Instructed  to  have  printed 
the  said  notice  of  election  according  to  law.'  " 
And  then  follows,  a  notice  of  special  election. 
The  duty  of  a  board  of  trustees  to  determine 
whether  or  not  a  petition  for  an  annexation 
election  Is  signed'  by  a  sufficient  number  of 
electors  is  entirely  implied  from  the  fact 
that  it  has  no  power  to  order  the  election  ex- 
cept upon  a  petition  signed  by  that  number. 
The  statute  nowhere,  in  terms,  prescribes 
the  necessity  of  such  a  determination,  or 
requires  any  record  thereof  to  l>e  made.  It 
is  the  petition  signed  by  the  requisite  num- 
ber that  gives  the  power  and  creates  the 
duty,  and  not  the  determination  of  the 
board  as  to  tbe  sufficiency  of  that  petition. 
And  herein,  such  a  case  differs  from  that  of 
BedeU  t.  Scott;  126  CaL  676.  69  Pac  210^ 
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relied  on  by  plaintiff,  wherein  the  statute 
empowered  the  board  of  supervisors  to  au- 
thorize the  collection  of  tolls  on  a  public 
highway,  "whenever  in  their  judgment  the 
expense  necessary  to  operate  or  maintain 
such  public  road  or  highway  as  a  free  public 
highway  is  too  great  to  justify  the  county  In 
so  operating  or  maintaining"'  it  There  the 
determination  orjudgment  of  the  board  upon 
the  matter  specified  was  the  essential  to 
jurisdiction.  Here  It  is  the  presentation  of  a 
petition  sufficiently  signed  that  not  only 
gives  the  power,  but  requires  the  board  to 
submit  the  proposition  to  the  voters.  What- 
ever may  be  tlie  true  ruie  in  cases  like  that 
of  Eedell  v.  Scott,  supra,  we  think  that  In  a 
case  of  this  character  it  is  not  essential,  in 
the  absence  of  any  statutory  provision  re- 
quiring it,  that  any  record  of  the  determina- 
tion of  the  board  as  to  the  sufficiency  of  the 
petition  should  be  made,  other  than  is  evi- 
denced by  the  order  submitting  the  proposi- 
tion to  the  electors.  This  necessarily  implies 
a  finding  on  the  part  of  the  board  as  to  the 
existence  of  the  facts  necessary  to  confer 
the  power  to  act.  In  Freeman  on  Judgments, 
{  523,  speaking  of  a  similar  matter.  It  is  said, 
quoting  approvingly  from  a  decision:  "And 
It  la  not  necessary  that  the  record  of  the 
board  shall  show  an  express  finding  upon 
such  facts.  Such  findings  will  be  presumed 
In  support  of  the  proceedings,  if  the  record 
shows  an  order  granting  the  petition,  or  for 
the  taking  of  the  steps  necessary  to  the 
accomplishment  of  the  end  designed."  See, 
also.  Chase  v.  Trout,  146  Cal.  350,  369,  80 
Pac.  81,  and  cases  there  cited.  In  this  con- 
nection It  will,  however,  be  observed  that  the 
resolution  expressly  recites  that  a  petition 
signed  by  more  than  one-fifth  of  the  electors, 
etc.,  had  been  presented,  and  we  know  of  no 
good  reason  why  this  should  not  be  held  to 
substantially  show  the  determination  of  the 
board  in  regard  thereto,  assuming  the  neces- 
sity of  such  showing. 

Much  of  what  has  been  said  is  also  appli- 
cable to  the  contention  based  upon  the  fact 
that  the  minute  entry  of  the  board  does  not 
show  that  the  board  received  sworn  evi- 
dence as  to  the  genuineness  of  the  signatures, 
or  made  any  other  investigation  than  such 
as  may  reasonably  be  implied  from  the  words 
"was  taken  up  and  discussed."  The  statute 
no  more  requires  the  record  of  the  board  to 
affirmatively  show  the  manner  in  which  It 
satisfies  itself  as  to  the  sufficiency  of  the 
petition,  than  it  requires  such  record  to 
expressly  show  the  determination  of  the 
board  as  to  such  sufficiency.  The  making  of 
the  order  for  the  election  implies  not  only 
the  determination,  as  we  have  already  seen, 
but  also  that  such  determination  was  reach- 
ed upon  proofs  satisfactory  to  the  board. 
The  statute  makes  no  provision  a»  to  the 
character  of  proof  essential  in  such  a  case. 
Whatever  may  be  the  rule  applicable  In 
certiorari,  which  is  a  direct  :ittack  upon  the 


particular  order  alleged  to  have  been  in  ex- 
cess of  jurisdiction  (see  Stumpf  y.  Board  of 
Supervisors,  131  Cal.  364,  63  Pac.  663,  82 
Am.  St.  Rep.  350),  the  decisions  in  this  state 
compel  us  to  bold  that  even  an  implied  find- 
ing is  conclusive  in  a  quo  warranto  proceed- 
ing, or  in  any  case  where  the  order  is  collat- 
erally attacked.  There  is  no  difference,  in 
this  regard,  between  a  finding  expressed  in 
the  record  and  one  implied  from  proceeding 
as  though  the  fact  had  been  ascertained  to 
exist.  They  are  equally  conclusive  where- 
ever,  by  the  statute,  the  board  or  tribunal  ia 
vested  with  authority  to  determine  whether 
such  a  petition  is  sufficiently  signed,  before 
proceeding  thereon.  See  Freeman  on  Judg- 
ments, §  531.  As  said  by  the  same  author  in 
the  section 'already  quoted  (5aJ):  "The  only 
difficulty  in  cases  of  this  class  is  in  deciding 
whether  the  board  is  vested  with  au- 
thority to  determine  that  it  is  properly  signed, 
or,  in  other  words,  whether  it  is  empowered  to 
decide  upon  its  own  jurisdiction.  This  power 
need  not  be  conferred  in  express  terms."  This 
court  has  repeatedly  held  that  statutes  of  a 
similar  character  give  such  power  to  the 
tribunal  to  which  the  petition  is  presented, 
and  that  the  very  act  under  consideration 
gives  such  power  to  the  board  to  which  the 
petition  is  presented,  and  that  its  conclusion 
thereon  is  beyond  review  and  final  so  far  as 
quo  warranto  proceedings  are  ciincerned, 
was  definitely  decided  in  People  v.  Ix)s  Ange- 
les, 133  Cal.  338,  65  Pac.  749.  Under  the 
decisions,  the  order  of  the  tioard  calling  the 
election  must  here  be  taken  as  conclusive 
evidence  that  the  petition  presented,  suffi- 
cient on  its  face,  was,  in  effect,  suiBciently 
signed  by  electors  to  confer  the  requisite  pow- 
er, and  that  the  finding  of  the  l>oard  to  that 
effect,  t>e  it  express  or  Implied,  was  sustained 
by  satisfactory  proof. 

4.  There  was  sufficient  evidence  to  support 
the  finding  of  the  trial  court  to  the  effect  that 
the  petition  was  received  and  acted  upon  at 
a  regular  adjourned  meeting  of  the.  board  of 
trustees.  The  only  basis  for  t-he  objection 
that  the  meeting  was  not  a  legally  assembled 
one  is  that  the  requisite  ordinance  fixing  the 
time  of  meetings  was  not  introduced  in  evi- 
dence. The  minutes  received  In  evidence  pur- 
ported on  their  face  to  be  the  minutes  of  cer- 
tain regular  and  regular  adjourned  meetings 
of  said  board.  The  meeting  purporting  to 
be  a  regular  meeting  and  from  which  the 
first  adjournment  was  taken  was  held  at  the 
regularly  appointed  place  on  the  first  Tuesday 
of  March,  1901.  There  was  evidence  show- 
ing that  the  monthly  meetings  of  the  board 
were  held  on  the  first  Tuesday  of  each 
month,  from  the  time  of  the  organization 
down  to  a  date  subsequent  to  these  proceed- 
ings, when  the  ordinance  relative  to  the  time 
of  meeting  was  changed.  There  was  no  pre- 
tense on  the  trial  that  the  meeting  was  not 
what'the  minutes  indicated  it  to  be,  viz.,  a 
regular  adjourned  meeting.    In  view  of  these 
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tacts  the  flndlng  is  snfBcIently  supported.    Sea 
section  1920,  Code  Civ.  Proc. 

5.  All  tbe  objections  made  as  to  the  fallare 
of  the  board,  by  order,  to  appoint  election 
oflScers,  eetabllsb  election  precincts,  fix  poll- 
ing places,  and  prescribe  the  manner  and 
time  of  publication  of  notice,  are  answered 
by  tbe  resolution  shown  by  the  minute  en* 
tries  in  evidence.  The  resolution  provides: 
"It  Is  therefore  resolved  and  ordered  by  the 
Board  of  Trustees  of  the  Town  of  Ontario, 
that  a  special  election  be  and  the  same  is 
hereby  called  to  be  held,  on  April  15,  1901, 
in  tbe  manner  and  for  the  purposes  provided 
in  the  following  notice  of  election,  and  the 
clerk  Is  hereby  instructed  to  have  printed  the 
said  notice  of  election  according  to  law." 
Then  follows  the  notice  referred  to,  which  Is 
complete  In  every  respect  above  mentioned. 
Among  other  things  it  specified  the  papers 
in  which  and  tbe  time  for  which  it  should 
be  published,  leaving  nothing  to  tbe  discretion 
of  the  clerk,  as  In  the  case  of  People  v.  l^ln- 
den.  107  Cal.  94,  100,  40  P&c.  115.  This  no- 
tice was.  In  effect,  made  a  part  of  the  order  or 
resolution  of  the  board,  and  whatever  was 
prescribed  therein  was  ordered  by  the  board. 

6.  Tbe  notice  of  election  was  given  In  tbe 
manner  ordered  by  tbe  board.  It  was  not 
necessary  that  the  notice  should  be  signed  by 
the  members  df  tbe  Iward;  the  statute  simply 
prescribing  that  the  board  shall  "cause  no- 
tice to  be  given."  A  notice  signed  by  the  act- 
ing president  of  the  board  and  attested  by  tbe 
town  clerk  and  published  by  order  of  the 
board  clearly  answered  every  requirement 

7.  Tbe  statute  requires  the  notice  to  be  pub- 
lished In  a  newspaper  printed  and  published 
in  the  city  or  town,  and  "also  In  a  newspaper. 
If  any  such  there  be,  printed  and  published 
outside  of  such  corporation,  but  In  the  coun- 
ty," etc.  The  evidence  was  ample  to  sustain 
the  finding  that  the  Ontario  Observer,  a  news- 
paper in  which  the  notice  was  published 
under  the  order  of  the  board,  was  Iwth  print- 
ed and  published  outside  of  tbe  town  of  On- 
tario 08  it  existed  prior  to  tbe  annexation. 

8.  The  statute  provides  that,  in  the  notice, 
tbe  electors  "shall  be  Invited  to  vote  upon 
such  proposition  by  placing  upon  their  ballots 
the  words  'For  annexation'  or  'Against  an- 
nexation,' or  words  equivalent  thereto."  Tbe 
notice  simply  provided:  "All  ballots  cast 
at  such  election  shall  contain  the  words  'For 
aimexatlon'  or  'Against  annexation,'  or 
words  equivalent  thereto."  The  ballots  ac- 
tually used  at  the  election  conformed  general- 
ly to  the  so-called  Australian  ballot  law,  and, 
80  far  as  material,  were  as  follows,  viz.: 

"Municipal  Election. 

"For  the  Annexation   of  Territory   to   the 
Town    of    Ontario. 

"To  vote  for  the  proposition  of  annexation, 
stamp  a  cross  (X)  In  the  s(|uare  opposite  and 
to  the  right  of  the  word  'Yes' ;  to  vote  against 
tbe  proposition  of  annexation,  stamp  a  cross 
opposite  and  to  the  right  of  tbe  word  'No.' 


(1)    For  annexation 


Yes 


(I)   For  annexation 


No 


These  ballots  were  caused  to  be  printed  by 
tbe  town  clerk,  and  were  delivered  by  blm 
to  the  election  ofiicers  appointed  by  tbe 
board. 

In  regard  to  tbe  objection  made  by  plaintiff 
upon  these  facts,  the  learned  judge  of  the 
trial  court  said.  In  his  opinion  filed  in  de- 
ciding the  case:  "The  resolution  apparently 
was  drafted  in  accordance  with  the  language 
found  in  the  statute  as  to  the  general  form  of 
the  ticket;  but,  as  tbe  statute  was  passed 
prior  to  the  adoptlo;i  of  the  present  ballot 
law,  the  resolution  contained  such  language 
as  to  make  the  ballots  conformable  to  such 
law.  As  I  view  it  there  was  no  such  material 
and  substantial  difference  between  the  form 
of  ballot  prescribed  by  the  resolution  and  the 
form  actually  used,  as  to  make  the  cases  of 
City,  etc.,  V.  Fitzgerald,  126  Cal.  279,  58  Pac. 
699,  or  Los  Angles  v.  Hance,  130  Cal.  278, 
62  Pac.  484,  cited  by  plaintiff's  counsel,  or  the 
earlier  and  leading  case  of  Murphy  v.  San 
Luis  Obispo,  119  Cal.  624,  51  Pac.  108.5,  39 
L.  R.  A.  444,  not  cited  by  counsel,  applicable 
herein.  People  v.  Log  Angeles,  133  Cal.  338, 
65  Pac.  749.  There  was  no  express  direction 
in  the  notice  in  the  resolution  as  to  the  man- 
ner of  voting  to  be  adopted,  and,  therefore, 
the  direction  on  the  ballot  that  the  voter 
should  vote  by  placing  a  cross  after  either 
'yes*  or  "no,'  to  indicate  his  support  of  or  op- 
position to  the  annexation,  could  not  be  mis- 
leading because  contrary  to  the  express  di- 
rections theretofore  received.  The  ballot 
used  was  unambiguous,  and  the  voter's  Inten- 
tion could  easily  and  plainly  be  indicated 
thereon.  The  court  say  In  the  case  last  cit- 
ed: 'In  the  absence  of  any  direction,  the  man- 
ner In  which  the  voter  Is  to  Indicate  his  wish 
may  be  immaterial  so  long  as  bis  wish  can 
be  ascertained.'  Here  there  was  no  direction 
as  to  the  manner  In  which  the  voter  should 
indicate  bis  wish,  and  the  only  direction  on 
the  subject  at  all  related  to  tbe  form  of  the 
ballot  to  be  used,  and  that  was  substantially 
complied  with.  I  can  see  no  error  In  con- 
nection with  the  ballot  used."  These  views 
and  the  conclusion  expressed  are  adopted  as 
the  views  and  conclusion  of  this  court.  We 
find  nothing  In  other  points  made  as  to  the 
validity  of  the  proceedings  before  the  town 
council  or  tbe  election  that  requires  consid- 
eration here.  We  have  examined  each  of  the 
assignments  of  error,  and  find  no  prejudicial 
error  on  the  part  of  the  trial  court. 

The  judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:  SHAW,  J.;  LORIGAN,  J.; 
HENSHAW,  J. ;  McFARLAND,  J 

I  dissent  and  will  file  opinion:  BEATTT, 
C.  J. 
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On  Rehearing. 

ANGEIiliOm,  J.  The  opinion  heretofore 
filed  In  the  abore-entitled  matter  Is  hereby 
niodiflecl  as  follows,  viz.:  The  second  para- 
graph of  that  portion  thereof  relating  to  the 
effect  of  the  act  of  1899  (St  1899,  p.  37,  c.  41), 
providing  for  the  annexation  of  uninhabited 
territory,  commencing  with  the  words  "Upon 
this  branch  of  the  case,"  is  stricken  out,  and 
the  following  is  Inserted  In  lieu  thereof: 

"Upon  this  branch  of  the  case,  a  full  con- 
sideration of  the  acts  of  the  Legislature  satis- 
fies us  that  the  act  of  1899  was  never  design- 
ed to  In  any  way  affect  any  of  the  provisions 
of  the  act  of  18S9,  so  far  as  territory  which, 
taken  as  a  whole,  may  fairly  be  said  to  be  In- 
habited territory.  Is  concerned,  and  the  evi- 
dence In  the  case  at  bar  was  such  as  to  sus- 
tain the  conclusion  of  the  court  below  to  the 
effect  that  the  territory  here  annexed  was 
of  that  character,  notwithstanding  the  pres- 
ence of  several  uninhabited  tracts  or  parcels, 
each  exceeding  five  acres  In  area.  If  the 
'territory'  proposed  to  be  annexed,  regarded 
as  a  whole  may  fairly  be  said  to  be  inhabited, 
the  proceedings  must  be  had  under  the  act 
of  1889,  regardless  of  the  number  of  parcels 
of  land  included  therein  that  are  uninhabited. 
Any  other  construction  of  the  act  of  1899 
would  materially  affect  the  act  of  1889, 
which.  It  is  clearly  Indicated,  was  never  In- 
tended. It  Is  expressly  provided  In  section 
6  of  the  act  of  1889  that  'nothing  In  this  act 
shall  be  deemed  to  repeal  the  provisions  of 
any  act  now  providing  for  the  annexation  of 
inhabited  territory.' " 

We  concur:  SLOSS,  J. ;  SHAW,  J. ;  LORI- 
GAN,  J. ;  HENSHAW,  J. ;  McFARLAND,  J. 

BEATTY,  C.  J.  (dissenting).  The  point 
covered  by  this  modification  of  the  original 
opinion  is  that  upon  which  my  dissent  was 
principally  based.  As  the  opinion  stood  when 
filed,  it  amounted  to  this:  That  if  one  acre 
of  a  thousand  of  the  proposed  addition  was 
inhabited  the  whole  could  be  annexed  under 
the  act  of  1889,  regardless  of  the  provisions 
of  the  act  of  1899.  The  modification  now 
made  restricts  the  right  to  annex  under  the 
act  of  1889  to  the  territory  which,  "regarded 
as  a  whole,  may  fairly  be  said  to  be  inhabit- 
ed." But  when  may  a  tract  be  fairly  said  to 
be  inhabited?  Must  the  Inhabited  part 
amount  to  one-half,  or  will  one-fourth  or 
one-tenth  or  one-hundredth  suffice,  and  where 
will  be  found  a  rule  of  decision?  If  one-half 
of  the  territory  sought  to  be  annexed  must  be 
Inhabited,  this  proceeding  was  invalid.  I 
think,  indeed,  that  not  one-fourth  of  It  was 
inhabited.  But  in  my  opinion  no  inhabited 
lands  can  be  annexed  under  the  act  of  1889. 
To  hold  that  they  can  Is  to  nullify  the  act 
of  1899.  To  hold  that  they  cannot  is  not  to 
nullify,  but  only  to  restrict  the  operation  of 
the  act  of  1869,  and,  where  the  two  acts  con- 
flict, the  later  must  control.  There  are, 
without  doubt,  many  inhabited  tracts  adjoin- 


ing existing  corporations,  and  upon  ibem  the 
act  of  1889  remains  operative.  It  is  there- 
fore not  repealed  by  the  act  of  1899,  and  the 
only  restriction  which  the  later  act  imposes 
upon  itself  is  that  it  shall  not  repeal  the 
earlier  act.  An  act  which  has  any  practical 
operation  Is  not  repealed.  The  court  seems 
to  think  that  a  point  should  be  strained  to 
continue  the  act  of  1889  in  the  full  and  un- 
restricted operation  which  It  bad  before  the 
act  of  1899.  I  think,  on  the  (contrary,  that 
the  earlier  act  deserves  no  favors.  It  is  as 
gross  an  instance  of  improvident  legislation 
as  can  be  found  in  our  statute  books,  and  if 
it  were,  what  it  is  not,  deprived  of  all  effect 
by  the  later  act,  we  oould  afford  to  wait  with 
perfect  equanimity  until  the  Legislature,  by 
a  repeal  of  both  acts,  and  a  revision  of  the 
whole  subject,  put  the  power  of  annexation 
under  such  restrictions  as  to  prevent  the 
abuses  of  which  the  act  of  1889,  is  suscepti- 
ble, and  of  which  I  think  these  proceedings 
are  a  vivid  illustration. 


aa  0*1.  M3i 

In   re    WIKMAN'S    ESTATE.     (Sac.    1,414.) 
(Supreme  Court  of  California.    Feb.  6,  190a) 

1.  W^iLLS  —  Revocation  —  Canceixation    o» 
WoBoa 

Under  Civ.  Code,  S  1292,  subd.  2,  providing 
that  wills  may  be  revoked  in  whole  or  in  part 
by  being  canceled  or  obliterated,  with  the  intent 
of  revoking  the  same,  by  the  testator  himself 
or  by  some  person  in  his  presence  and  by  his 
direction,  drawing  black  ink  lines  through  and 
over  words  In  a  will  is- sufficient,  as  a  physical 
fact,  to  constitute  a  cancellation  of  the  words 
over  which  they  appear,  if  they  were  put  there 
by  the  testator,  or  at  his  direction,  for  the  pur- 
pose of  cancellation,  although  the  words  are  not 
entirely  obliterated  by  such  lines. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4ft, 
Cent  Dig.  Wills,  »  452,  453.] 

2.  Appbal—Sprcuications  op  Ebbob— Ques- 
tions Raised. 

A  specification  of  error  that  the  evidence 
is  insufficient  to  justifjr  a  finding  in  a  certain 
particular  does  not  raise  the  question  of  the 
sufficiency  of  the  evidence  to  justify  the  finding 
in  another  particular,  nor  require  the  respond- 
ent to  put  any  evidence  into  the  statement  on 
that  point,  but  the  finding  in  that  respect  must 
be  taken  as  true. 

[Ed.   Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  $  3077.] 

3.  WttM— Cancellation  — FossKssiON     bt 
Testatob— Sufficiency  of  Evidence. 

On  the  issue  of  cancellation  of  a  portion 
of  a  will,  evidence  that  at  the  time  of  the  ex- 
ecution of  the  will  testator  took  it  away  with 
him,  and  that  immediately  after  bis  death  it 
was  found  in  his  trunk  among  his  other  effects, 
is  sufficient  in  the  absence  of  any  showing  to 
the  contrary,  to  justify  a  finding  that  testator 
had  possession  and  control  of  the  will  from  the 
time  of  its  execution  until  his  death,  notwith- 
standing testimony  that  testator  several  times 
showed  the  will  to  witness  and  offered  to  let 
her  keep  it  and  that  she  had  it  in  her  hands. 

4.  Same. 

Evidence  that  a  will  was  in  testator's  pos- 
session from  the  time  of  its  execution  until  hia 
death,  that  immediately  after  his  death  it  was 
found  among  his  effects  in  his  tmnk,  and  that, 
when  so  found.  Ink  lines  were  drawn  over  and 
through   certain   words,   was  sufficient   to  au- 
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thorize  a  finding:  Aat  Ae  cancellation  was  done 
by  testator  with  the  intent  and  purppoe  of 
reveling  the  part  of  the  will  through  which  the 
lines  were  drawn. 

Department  2.  Appeal  from  Superior  Court, 
Butte  County;  John  C.  Gray,  Judge. 

In  the  matter  of  the  estate  of  Charles 
A.  Wikman,  deceased.  Petitions  by  Mary 
Heeney  to  be  appointed  executrix,  and  by 
Solomon  Pettit,  as  public  administrator,  to  be 
granted  letters  testamentary.  The  petitions 
were  heard  together,  and  the  court  ordered 
that  letters  issue  to  the  public  administrator 
as  prayed  for,  and  petitioner  Heeney  appeals 
from  an  order  denying  her  motion  for  a  new 
trlaL    Affirmed. 

Robert  P.  Troy  and  Jo.  D.  Sproul,  for  ap- 
pellant   Lon  Bond,  for  respondent 

McF  ARLAND,  J.  The  above-named  Charles 
A.  Wikman,  deceased,  was  in  hia  lifetime  a 
resident  of  Butte  county,  Cal.,  and  died 
there  on  or  about  the  1st  day  of  November, 
1904,  leaving  a  will  which  had  been  duly 
executed  on  the  20th  day  of  May,  1904.  On 
November  29,  1904,  Solomon  PetUt,  who  was 
public  administrator  of  Butte  county,  filed 
a  petition  for  the  probate  of  the  will  and  for 
letters  testamentary  with  the  will  annexed; 
and  a  few  days  later  Mary  Heeney  filed  a 
petition  praying  that  letters  testamentary  in 
the  estate  be  granted  to  her.  The  petition 
of  the  public  administrator  is  based  on  the 
claim  that  there  is  no  executor  or  executrix 
named  in  the  will;  and  the  petition  of  Mary 
Heeney  is  base^  on  the  claim  that  she  is  by 
the  will  appointed  executrix.  Both  petitions 
were  heard  together,  and  the  court  decldad  in 
favor  of  Pettit,  and  ordered  that  letters  Issue 
to  him  as  prayed  for.  Mary  Heeney  moved 
for  a  new  trial,  and  her  motion  having  been 
denied,  she  appeals  from  the  order  denying 
it  She  also  appealed  from  the  order  grant- 
ing letters  to  Pettit  but  that  appeal  was  here- 
tofore dismissed. 

The  undisputed  facts  are  these:  When  the 
will  was  executed  it  contained  an  appoint- 
ment of  appellant  as  executrix — the  words 
used  being,  "I  hereby  nominate  and  appoint 
Mary  Heeney,'  of  Thermallto,  Butte  county, 
California,  executrix  of  this  my  last  will  and 
testament"  When  the  will  was  produced  In 
court  there  were  black  ink  lines  through  and 
over  the  words  "Mary  Heeney  of  Thermal- 
lto." By  these  lines  the  said  words  were 
nearly,  although  not  entirely,  obliterated,  but 
they  were,  beyond  doubt,  sufficient  as  a  physic- 
al fact  to  constitute  a  cancellation  of  the 
words  over  which  they  appear  If  they  were 
put  there  by  the  testator  or  at  his  direction 
for  the  purpose  of  cancellation.  And  by  sec- 
tion 1202  of  the  Civil  Code  wills  may  be  re- 
voked In  whole  or  In  part:  "2.  By  being 
bnmt,  torn,  canceled,  obliterated,  or  destroy- 
ed, with  the  Intent  and  for  the  purpose  of  re- 
voking the  same,  by  the  testator  himself,  or 
by  some  person  In  his  presence  and  by  his 
direction."    The  court   made   findings,    and 


tbofle  which  are  inclnded  under  No.  8  ai«  aa 
tollowa:  "That  from  the  time  of  the  execu- 
tion of  the  said  will  until  his  death  as  afore- 
said, testator  had  and  k^t  said  will  in  his 
possession  and  under  his  control;  and  imme- 
diately after  his  death,  the  said  will  was 
found  in  his  possession;  that  when  so  found, 
the  words  'Mary  Heeney  of  Thermallto,'  in 
said  will,  were  found  canceled  and  obliter- 
ated." And  under  No.  4  the  court  found 
as  follows:  'That  said  cancellation  and  ob- 
literation was  done  by  testator,  after  the  ex- ' 
ecutfon  of  said  will,  and  was  done  by  him  with 
the  intent  and  for  the  purpose  of  revoking  the 
portion  of  said  will  appointing  Mary  Heeney 
executrix  of  the  said  will;  and  that  said 
testator  did  thereby  revoke  the  appointment 
of  said  Mary  Heeney  as  executrix  of  said 
will."  And  appellant  contends  that  the  evi- 
dence was  Insufficient  to  justify  any  of  said 
findings.  Her  counsel  argue  here  In  their 
brief  that  there  is  no  evidence  to  support  the 
latter  part  of  finding  3  that  when  the  will 
was  found  immediately  after  the  death  of  the 
testator  the  canceling  lines  above  described 
were  then  on  the  will;  and  there  really  is 
no  evidence  in  the  record  sustaining  that  find- 
ing. But  there  Is  no  specification  of  the  In- 
sufficiency of  the  evidence  to  sustain  that 
finding,  and  no  attempt  at  such  specification. 
The  statement  on  motion  for  a  new  trial  does 
not  contain  much  evidence,  and  ends  with  the 
declaration  that  "the  foregoing  was  a  portion 
of  the  testimony."  It  la  not  necessary  to  con- 
sider to  what  extent,  if  any,  such  a  declara- 
tion relieves  the  respondent  from  seeing  that 
more  evidence  is  put  Into  the  statement,  for 
he  Is  certainly  In  no  worse  condition  in  that 
regard  than  he  would  be  if  there  were  no 
such  declaration;  and  in  the  latter  case  re- 
spondent is  only  called  upon  to  say  that  such 
evidence  goes  into  the  statement  as  is  neces- 
sary to  support  findings  which  are  attacked  in 
the  specifications  as  tmsupported  by  the  evi- 
dence. Now,  as  to  finding  3,  the  specification 
is  as  follows:  "That  the  evidence  was  insuffi- 
cient to  justify  finding  3  in  this:  There  was 
no  evidence  showing  or  tending  to  show  that 
from  the  time  of  the  execution  of  the  said 
win  until  his  death,  testator  had  and  kept 
said  will  in  his  possession  .and  under  hia  con- 
trol, and  to  the  contrary,  the  only  evidence 
as  to  that  fact  was  that  of  Mary  Heeney  to 
the  efl'ect  that  decedent  did  not  in  August 
1904,  have  either  the  iwasesslon  or  control  of 
the  will."  This  specification  makes  no  attack 
at  all  upon  the  finding  In  No.  3  that  immedi- 
ately after  the  death  of  the  testator  the  will 
was  found  In  his  possession  and  that  then  the 
cancellation  appeared;  and  respondent  was 
not  called  upon  to  put  into  the  statement  any 
evidence  on  that  point  and  the  finding  must 
l>e  taken  as  true.  As  to  the  finding  that  from 
the  time  of  the  execution  of  the  will  until 
the  death  of  the  testator  the  latter  had  pos- 
session and  control  of  the  will,  it  was  suffi- 
ciently supported  by  the  evidence.  It  appears 
from  the  evidence  that  at  the  time  of  the  ex- 
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ecution  of  the  will  the  testator  took  It  away 
with  him,  and  that  Immediately  after  bis 
death  it  was  found  in  his  trunlc  among  his 
other  effects;  and  these  facts,  in  the  absence 
of  any  showing  to  the  contrary,  are  sufficient 
to  Justify  the  finding.  It  is  true  that  the  ap- 
pellant testified  that  several  times  testator 
showed  her  the  will  and  offered  to  let  her  keep 
It,  and  that  she  bad  it  in  her  bands;  but  that 
testimony  is  not,  if  taken  as  true  by  the  trial 
court,  inconsistent  with  the  fact  of  the  testa-, 
tor's  possession.  The  will  was  not  shown  to 
have  been  in  the  possession  of  any  other  per- 
son; and  it  is  certainly  not  claimed  that  the 
appellant,  while  momentarily  having  it  in  her 
hands,  erased  her  own  name  as  executrix. 

The  only  remaining  question  Is  whether  the 
evidence  sustains  the  finding,  under  No.  4, 
that  the  cancellation  was  done  by  the  testator 
with  the  intent  and  purpose  of  revoking  that 
part  of  the  will  by  whlcli  appellant  was  ap- 
pointed executrix.  This  is  a  finding  of  fact 
and  must  be  sustained  If  there  is  any  reason- 
able amount  of  evidence  supporting  it  It 
appears  in  this  case,  as  before  stated,  that 
the  will  was  in  the  possession  of  the  testator 
from  the  time  of  its  execution  until  his  death; 
that  immediately  after  his  death  it  was  found 
among  his  effects  in  his  trunk;  and  that, 
when  BO  found,  the  Ink  lines  were  over  and 
through  the  words  as  above  described.  These 
circumstances  were  sufficient  to  warrant 
the  court  in  making  the  finding,  and  it  was 
substantially  so  held  by  this  court  In  Estate 
of  Olmsted,  122  Cal.  224,  54  Pac.  745;  for 
although  in  that  case  there  were  circumstan- 
ces tending  to  sustain  the  cancellation  in  ad- 
dition to  the  facts  that  the  will  bad  been  con- 
stantly In  the  possession  of  the  testator,  and 
that  the  cancellations  were  found  on  It  Im- 
mediately after  bis  death,  still  the  court,  aft- 
er reciting  these  facts  of  possession  by  the 
testator,  and  the  cancellation  before  his 
death,  said:  "From  these  circumstances 
alone  arise  the  presumptions:  (1)  That  the 
•  cancellations  were  the  act  of  the  testator; 
and  (2)  that  they  were  performed  with  the 
intent  and  purpose  of  revoking  the  Instru- 
ment." The  general  authorities  are  to  the 
same  effect.  In  4  Kent  Com.  532,  It  Is  said: 
"If,  however,  the  will  be  found  canceled,  the 
law  infers  an  intentional  revocation,  for  It  Is 
prima  facie  evidence  of  It,  and  the  Inference 
stands  good  until  It  be  rebutted."  In  Re 
White's  Will.  25  N.  J.  Eq.  501,  where  the  will 
had  been  In  the  possession  of  the  testatrix 
during  her  lifetime  and  was  found  among  her 
effects,  the  court  says:  "And  from  the  fact 
that  the  will  was  found  In  the  possession  of 
the  testatrix.  In  her  repository,  thus  cancel- 
ed, a  presumption  arises  that  the  cancella- 
tion was  her  act,  done  animo  cancellandl." 
There  are  numerous  other  authorities  to  the 
same  effect,  and  we  have  not  been  referred 
to  any  holding  differently. 
'    The  order  appealed  from  Is  affirmed. 

We  concur:    HRNSHAW,  J.;  LORIGAN,  J. 


(3  CiU.  App.  44) 
RAUER'S  LAW  ft  COLLECTION  CO.,  Inc.. 
v.  STANDLBY. 

(Court  of  Appeal,   Third  DUtrict,  California. 
Feb.  &   1906.) 

1.  TiMB  —  Computation  —  Excluding  Holi- 
days. 

Under  Code  Civ.  Proc.  {  940,  requiring  an 
undertaking  on  appeal  to  be  filed  with  the  clerk 
within  five  days  after  service  of  the  notice  of 
appeal,  where  notice  was  served  on  November 
25th,  and  the  30tb  of  November  was  a  holiday, 
December  1st  was  the  last  day  on  which  the 
undertaking  could  be  filed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Time,  |  48.] 

2.  Appeals  —  UNDEBXAKiNa  —  Extension  or 
Time  fob  Filing — Effect  of  Extension. 

An  extension  of  the  time  within  which  an 
undertaking  on  appeal  might  be  filed  was  of  no 
avail  to  appellant,  where  no  notice  of  the  ex- 
tension was  filed  within  the  time  during  which 
the  undertaking  might  ordinarily  have  been 
filed. 

3.  Same  —  Setting  Aside  Default  —  Ap- 
fealabilitt  of  order. 

Code  Civ.  Proc  |  473.  authorizes  the  relief 
of  a  party  from  any  order  or  proceeding  taken 
through  inadvertence,  surprise,  or  excusable 
neglect.  Section  963  enumerates  various  orders 
from  which  appeals  may  l>e  taken,  among  others, 
a  special  order  made  after  final  judgment  Sec- 
tion 585  makes  it  the  duty  of  the  clerk  in  cer- 
tain cases,  upon  application  of  the  plaintiff,  tu 
enter  judgment  immediately  after  the  default 
of  defendant  is  entered,  and  by  section  1963. 
subd.  15,  there  is  a  presumption  that  the  offi- 
cial duty  has  been  regularly  performed.  Held, 
that  an  order  opening  the  default  of  defendant 
under  section  473  was  not  appealable;  it  not 
being  one  of  the  orders  enumerated  in  section 
963,  or  a  special  order  after  final  judgment,  no 
final  judgment  having  been  entered  on  the  de- 
fault when  notice  of  appeal  was  served,  and  It 
being  presumable  that  the  action  was  one  in 
which  the  clerk  was  not  authorized  to  enter 
judgment. 

Appeal  from  Superior  Court,  Mendocino 
County;   J.  O.  White,  Judge. 

Action  by  the  Rauer's  Law  ft  Collection 
Company  against  J.  M.  Standley.  From  an 
order  setting  aside  a  default  against  defend- 
ant, plaintiff  appeals.    Dismissed. 

Macks  &  Tomsky  and  Weldon  &  Held,  for 
appellant.  Robert  Duncan  and  Orrln  McMur- 
ray,  for  respondent 

CHIPMAN,  P.  J.  Motion  to  .dismiss  the 
appeal.  On  September  8, 1905,  in  the  absence 
of  defendant's  attorney,  plaintiff's  attorneys 
appeared  in  court  and  moved  that  the  default 
of  defendant  be  entered,  which  motion  was 
denied.  Thereafter,  and  on  the  same  day, 
plaintiff's  attorneys  "went  to  the  clerk  of 
said  court  and  prevailed  upon  said  clerk  to 
enter  a  purported  or  pretended  default  of  the 
defendant  in  the  action."  On  the  23d  day  of 
September  defendant  gave  notice  of  motion 
to  set  aside  and  open  the  default  of  defend- 
ant under  section  473  of  the  Code  of  Civil 
Procedure.  The  motion  was  beard  on  the 
25th  of  that  month,  and  the  court  made  an  or- 
der on  the  27th  of  September  granting  the 
motion.    Plaintiff  appeals  from  this  order. 

The  notice  of  appeal  was  served  and  filed 
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November  25,  1905.  It  appeared  at  the  hear- 
ing of  the  motloD  to  dismiss  the  appeal  that 
no  undertaking  was  filed  until  December  6i 
1005.  Attached  to  the  undertaking  was  a  paper 
Signed  by  the  Judge  of  the  superior  court,  and 
dated  December  1,  1905,  granting  plalntUI 
to  and  including  December  6,  1905,  in  which 
to  die  its  undertaking  on  an  appeal  herein.  It 
appears  from  the  affidavit  of  the  clerk  that 
this  paper  was  never  marked  filed  and  was 
never  presented  to  nor  filed  with  the  clerk  un- 
til December  5,  1905,  and  then  only  as  a  pa- 
per attached  to  the  tmdertaking  which  latter 
was  marked  filed  on  that  day,  and  that  the 
clerk  did  not  know  that  this  paper  was  at- 
tached to  the  undertaking  until  his  attention 
was  called  to  it  on  January  10,  1906.  It  ap- 
pears, also,  that  there  never  has  been  a  trial 
of  said  action  and  that  no  judgment  has  ever 
been  rendered  therein. 

Defendant  makes  two  points:  First,  that 
no  undertaking  was  filed  in  time;  and,  sec- 
ond, that  the  order  is  not  an  appealable  order. 
We  think  that  both  of  these  points  must  be 
held. to  be  well  taken. 

It  Is  provided  by  section  940,  Ctode  Civ. 
Proc..  that  "the  appeal  is  Ineffectual  for  any 
purpose  unless  within  five  days  after  service 
of  the  notice  of  appeal,  an  undertaking  be 
filed,  or  a  deposit  be  made  with  the  clerk." 
The  notice  of  appeal  was  served  on  November 
25th ;  the  30th  of  November,  1905,  was  a  holi- 
day, and  December  1st  was  the  last  day  on 
which  the  undertaking  could  be  filed  so  as  to 
be  effectual.  It  was  not  filed  until  December 
6th.  This  was  too  late  to  accomplish  its  ob- 
ject unless  the  time  had  been  extended. 
Hoyt  V.  Stark,  134  Cal.  178,  66  Pac.  223,  88 
Am.  St  Rep.  246;  Rose  v.  Mesmer,  134  Cal. 
459,  66  Pac.  594 ;  Mitchell  v.  Board  of  Edu- 
cation. 137  Cal.  373,  70  Pac.  180.  It  does  not 
appear  at  what  time  or  place  the  Judge,  in 
fact,  signed  the  order  extending  the  time 
in  which  to  file  the  undertaking.  If  it  was 
signed  at  chambers  or  elsewhere  on  the 
day  of  its  date,  it  failed  to  give  to  plain- 
tui  the  right  to  file  the  undertaking  on  De- 
cember 5th,  because  the  order  was  not  filed 
nor  presented  for  filing  In  the  office  of  the 
clerk  untH  the  time  had  expired  within 
which  the  undertaking  should  have  been  filed. 
It  was  defendant's  duty  to  watch  the  cletk's 
office  for  the  fiv6  days  prescribed  by  statute 
should  he  wish  to  object  to  the  sufficiency 
■  of  the  sureties.  But  he  was  not  required  to 
do  so  thereafter  unless  the  time  in  which  to 
file  the  undertaking  had  been  extended  by 
proper  order  of  the  court  Schloesser  v. 
Owen,  134  Cal.  546,  06  Pac.  728.  And  any 
order  extending  the  time  would  convey  no 
notice  to  defendant  and  would  be  unavailing 
unless  presented  for  filing  at  the  office  of  the 
clerk  before  the  time  for  filing  the  undertak- 
ing bad  expired.  Defendant  was  not  bound 
to  look  or  Inquire  elsewhere.  Hoyt  v.  Stark, 
supra. 

Upon  the  second  point  It  Is  only  necessary 
to  say  that  the  order  appealed  from  is  not 


one  of  the  orders  enumerated  In  section  963, 
Code  Civ.  Proc.  Nor  is  It  "a  special  order 
made  after  final  Judgment"  The  default 
of  defendant  had  been  entered,  but  no  final 
Judgment  bad  been  entered  on  the  default 
at  the  time  notice  of  appeal  was  served.  Sec- 
tion 585  of  the  Code  of  Civil  Procedure  makes 
it  the  duty  of  the  clerk  in  certain  cases,  "upon 
application  of  the  plaintiff,"  to  enter  Judg- 
ment immediately  after  the  default  of  the 
defendant  is  entered.  In  certain  other  cases 
the  plaintiff  may  thereafter  "apply  •  •  • 
for  the  relief  demanded  In  the  complaint" 
We  find  no  statement  in  the  record  as  to 
the  character  of  the  action,  and  upon  the 
presumption  that  "official  duty  has  been 
regularly  performed"  (Code  Civ.  Proc.  1963, 
subd.  15)  by  the  clerk  we  must  presume  that 
the  action  was  one  in  which  he  wos  not  au- 
thorized to  enter  judgment  immediately,  or 
at  all,  upon  entering  the  default  or  be  would 
have  done  so  if  requested  thereto.  But  aside 
from  this  view,  and  assuming  that  the  ac- 
tion was  one  referred  to  in  subdivision  1  of 
section  963,  It  appears  that  no  Judgment  in 
fact  was  entered,  and  hence  the  order  was 
not  one  made  "after  final  Judgment"  and 
there  Is  no  showing  that  the  clerk  was  re- 
quested to  enter  Judgment  on  the  default 
The  appeal  is  dismissed. 


We  concur: 
LIN,  J. 


BUCKLES,  J.:   McLAUGH- 


(8  Cal.  App.  34) 
ROGERS  V.  MBOARTNET  et  al. 

(Court  of  Appeal,  Second  District  California. 
Feb.  6.  1906.) 

Vendor  and  Pubchaseb— Bona  Fide  Ptm- 
cuASBRS— Records— CoNSTBDonvB  Notice. 
A  deed  described  the  property  conveyed  as 
"lot  6,  in  block  42,  at  Garvanza,  according  to  a 
map  recorded  in  iiook  No.  9,  pages  45  and  46, 
Miscellaneous  Records."  The  map  recorded  in 
the  book  at  the  pages  referred  to  did  not  con- 
tain any  block  42,  but  there  was  such  a  block 
and  numl)er  in  the  subdivision  recorded  in  book 
13.  page  54,  which  was  the  only  map  of  Gar- 
vanza or  of  additions  or  subdivisions 
of  lands  adjacent  thereto,  containing  a  block 
numbered  42.  Such  block  42  was  adjacent  to 
the  town  of  Garvanza,  and  was  popularly 
and'  generally  known  and  treated  as  a  part 
of  that  town.  Held,  chat  such  description  was 
sufficient  to  give  constructive  notice  to  a  sub- 
sequent innocent  purchaser  holding  under  the 
grantor  in  such  deed. 

Appeal  from  Superior  Court  Los  Angeles 
County ;  D.  K.  Trask,  Judge. 

Action  by  Julia  N.  Rogers  against  A. 
Mecartney  and  another.  From  a  judgment 
in  favor  of  defendants  and  from  an  order 
denying  plaintiff's  motion  for  a  new  trial 
she  appeals.    Affirmed. 

Julius  Lyons,  for  appellant  Charles  Cas- 
sat  Davis,  for  respondents. 

SMITH,  J.  The  suit  was  brought  against 
various  parties  to  quiet  the  plalntlfTs  title 
to  numerous  lots  of  land,  comprising,  among 
others,    the   lot   in   question;    which   is   de- 
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Bcribed  as  "lot  5,  block  42,  Ralph  Rogers 
subdivision  of  blocks  41  and  42  of  tbe  Gar- 
vanza  Addition  No.  1,  as  per  survey,  map  and 
record  thereof,  as  appearing  in  book  15,  page 
64,  Miscellaneous  Records  of  said  county." 
The  case  was  submitted  upon  an  agreed 
statement  of  facts,  which  is  substantially 
embodied  in  the  findings  of  the  court.  Judg- 
ment was  entered  in  favor  of  Scbarff  against 
the  plaintiff  and  some  of  the  defendants 
quieting  his  title  to  the  lot  In  question.  The 
plaintiff  appeals  from  the  Judgment  and  an 
order  denying  her  motion  for  a  new  trial. 

From  the  agreed  statement  (which  was  the 
only  evidence)  it  appears  that  both  parties 
deralgn  title  from  Ralph  Rogers,  who  was 
formerly  the  owner  of  the  lot  In  question; 
and  that  on  May  12,  1887,  Scbarff  purchased 
from  Rogers,  for  the  sum  of  $425,  the  lot  de- 
scribed In  a  deed  from  Rogers  to  Scbarff  of 
date  August  2,  1888,  as  "lot  No.  6  In  block 
42  at  Garvanza,  according  to  a  map  recorded 
in  book  No.  0,  pages  45  and  46,  Miscellaneous 
Records."  Rogers  had  previously  conveyed 
to  one  Childress,  "in  trust  for  the  various 
purchasers  and  their  assigns,"  etc.,  a  number 
of  lots  described  in  a  tabular  list,  among 
which  appears  the  lot  described  in  the  deed ; 
and  be  had  also  made  to  him  a  power  of  at- 
torney to  execute  conveyances  of  the  lots  con- 
veyed. The  deed  in  question  was  signed, 
"Ralph  Rogers  [Seal],  By  A.  D.  Childress,  as 
trustee  and  his  attorney  in  fact"  It  ap- 
pears, however,  that  the  map  recorded  in  the 
book  at  the  page  referred  to  does  not  contain 
any  block  42,  but  that  there  is  such  a  block 
and  number  In  the  subdivision  and  map  re- 
ferred to  in  the  description  of  the  lot  in 
question  In  the  complaint,  recorded  in  book 
15,  page  54;  which  is  the  only  map  of  Gar- 
vanza, or  of  any  additions  of  subdivisions  of 
lands  adjacent  thereto,  containing  a  block 
No.  42;  and  It  Is  further  agreed  that  said 
block  42  is  adjacent  to  the  town  of  Garvanza 
and  is  popularly  and  generally  known  and 
treated  as  a  part  of  the  town  or  locality  of 
Garvanza.  The  defendant  Scbarff  has  also  a 
deed  from  Childress  as  trustee,  of  date  June 
29,  1903,  correctly  describing  the  lot  by  Vef- 
erence  to  the  map  In  book  15,  page  54 ;  it  be- 
ing recited  that  the  deed  was  given  to  correct 
errors  In  the  former  deed  between  the  same 
parties. 

The  plaintiff  deraigns  title  under  a  deed 
of  January  2,  1892,  from  Ralph  Rogers,  to 
Lydia  Conway,  to  whose  title  she  had  suc- 
ceeded, and  a  deed  from  Childress  of  date 
December  13,  1902,  to  herself.  In  which  the 
lot  is  described  as  In  the  complaint.  There 
is  no  allegation,  evidence,  or  finding  that  the 
plaintiff  purchased  without  notice,  or  for  val- 
uable consideration;  and  it  may  be  doubted 
whether,  in  the  absence  of  the  fact  appear- 
ing, she  can  avail  herself  of  the  claim  that 
she  is  such  purchaser.  Alcorn  v.  Buschke, 
133  Cal.  657,  658,  66  Pac  15,  and  cases  cited; 


Seattle  v.  Crewdson,  124  Cal.  CT9,  57  Paa 
403.  But  we  will  assume,  with  appellant's 
counsel  (for  the  purposes  of  the  decision  on- 
ly) that  the  question  Is  whether  "the  descrip- 
tion in  said  deed  to  Scbarff  was  sufficient  to 
give  constructive  notice  to  an  innocent  pur- 
chaser for  a  valua"ble  consideration"  of  the 
lot  correctly  described ;  and  this  question,  we 
think,  must  be  answered  In  the  affirmative. 
Upon  the  agreed  facts,  there  can  be  no  doubt 
that  the  lot  described  in  the  deed  from  Rogers 
to  Scbarff  Is  the  lot  more  correctly  described 
in  the  complaint ;  nor  do  we  think  that  upon 
proper  inquiry  the  plaintiff  or  her  grantors 
could  have  failed  to  ascertain  this  fact 

It  follows  that  the  judgment  and  order  ap- 
pealed from  must  be  afiirmed;  and  it  is  so 
ordered. 

We  concur :    GRAT,  P.  J. ;  ALLEN,  J. 


(3  Cal.  App.  tX> 
ROBERTS  V.  WILSON  et  al. 

(Court  of  Appeal,  Second  Discrict,  Califotnla. 
Feb.  6,  1900.) 

1.  JuDOMKST  —  Default  —  Vacation— Sub- 

PKISE. 

Where  the  only  service  had  on  a  corpora- 
tion was  on  its  business  agent,  and  he,  on  the 
advice  of  an  attorney,  paid  no  attention  thereto, 
and  the  corporation  itself  had  no  notice  of  the 
service  of  the  summons  until  after  the  entry 
of  its  default,  the  neglect  of  such  agent  was 
not  such  as  to  deprive  the  corporation  of  its 
ri^ht  to  a  vacation  of  the  judgment  for  sur- 
prise. 

2.  Appeai/— Exceptions  —  Decisions  Finai,- 
LT  Detebmininq  Rioirrs. 

An  order  denying  an  application  to  set 
aside  a  default  judgment  for  surprise,  is  to  be 
regarded  as  "an  interlocutory  order  or  deci- 
sion finally  decermining  the  rights  of  the  par- 
ties, or  some  of  them,"  within  Code  Civ.  Proc.  I 
647,  providing  that  such  an  order  or  decision 
shall  be  deemed  to  have  been  excepted  to. 

Appeal  from  Superior  Court  Los  Angelea 
Ounty ;  N.  P.  Conrey,  Judge. 

Action  by  Charles  Roberts  against  H.  BI. 
Wilson  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  Fidelity  &  De- 
posit Company  of  Maryland  appeals.  Re- 
versed. 

Herbert  J.  Gondge,  for  appellant  Henry 
J.  Stevens,  H.  J.  Mercer,  and  Carlyle  Wynn, 
for  respondent 

SMITH,  J.  This  Is  a  suit  on  the  official 
bond  of  the  defendant  Wilson,  against  him 
as  principal  and  the  corporation  defendant 
as  surety,  for  alleged  false  Imprisonment  of 
the  plaintiff  by  the  former.  Judgment  by  de- 
fault was  entered  against  the  defendant  cor- 
poration for  the  sum  of  $1,000,  the  amount 
of  the  bond,  leaving  the  suit  still  pending 
against  the  principal.  As  appears  from  the 
return  on  the  summons,  the  service  of  sum- 
mons was  made  on  one  Louis,  described  as 
"a  business  agent  of  said  defendant,"  per 
sonally.  The  defendant  moved  to  quash  the 
return;  and  the  motion  being  denied,  moved 
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the  conrt  to  set  aside  the  default  and  to  per- 
mit him  to  file  an  answer,  which  was  pre- 
sented in  court.  This  motion  was  also  de- 
nied ;  and  the  corporation  defendant  appeals 
from  the  Judgment 

The  last  motion,  we  think,  should  have 
been  granted.  The  only  service  In  the  case 
was  on  Louis,  who  disregarded  the  service 
on  the  advice  of  counsel  that  it  w.as  of  no 
effect  Whether  this  advice  was  correct  need 
not  be  considered.  Nor,  assuming  the  con- 
trary, need  we  consider  whether  the  negli- 
gence of  Louis  was  excusable.  It  is  suflSdent 
that  it  appears  without  contradiction  that  the 
appellant  itself  had  no  notice  of  the  service 
of  summons  antil  after  the  entry  of  the  de- 
fault ;  and  as  to  it  therefore,  the  case  is  ob- 
viously one,  not  "of  excusable  neglect"  of 
the  appellant  (for  there  was  no  neglect 
of  any  liind),  but  of  "surprise."  The  decision 
of  the  court  seems  to  have  been  rested  upon 
the  assumption  that  the  appellant  was  an- 
swerable for  the  neglect  of  its  soliciting 
agent;  but  we  know  of  no  principle  upon 
which  this  can  be  claimed.  It  is  also  claimed 
by  the  respondent  that  the  bill  of  exceptions 
contains  no  exception  to  the  order  refusing 
to  set  aside  the  default  But  assuming,  for 
the  purposes  of  the  decision,  that  the  order 
was  not  made  in  the  absence  of  the  respond- 
ent, we  think  it  must  be  regarded  as  "an 
interlocutory  order  or  decision  finally  deter- 
mining the  rights  of  the  parties,  or  some  of 
them,"  and  that  therefore,  an  exception  was 
imnecessary.  Code  Civ.  Proc.  8  647.  The 
clause  of  the  section  cited,  and  also  the 
clause,  "an  order  or  decision  from  which  an 
appeal  may  be  taken,"  were  not  contained 
in  the  original  enactment,  but  were  inserted 
by  the  amendment  of  1876  (St  1875-76,  p.  91, 
c.  617),  previously  to  which  the  comrt,  on  an 
appeal  from  an  order  made  after  judgment, 
refused  to  review  the  order  for  lack  of  an 
exception  appearing.  Orazldal  v.  Bastan- 
chure,  47  Cal.  167.  The  amendment  we 
think,  was  Intended  to  cure  the  defects  of  the 
section  as  originally  enacted,  and  we  think 
In  terms,  as  well  as  in  reason  and  intention, 
applies  to  orders  of  the  character  involved 
here.  We  have  assumed  for  the  purposes 
of  the  decision  that  the  provisions  of  the  act 
of  March  17,  1809  (St.  1899,  p.  Ill,  c.  94), 
were  not  intended  to  supersede  those  of  sub- 
division 2,  §  411,  Code  Civ.  Proc. ;  that  under 
the  latter  provision  service  may  be  bad  on 
some  other  than  the  general  managing  agent 
of  the  company;  and  that  in  a  suit  against 
the  principal  and  a  surety  On  a  bond  judg- 
ment against  the  surety  alone  is  permissible. 
But  we  are  not  to  be  understood  as  having 
passed  on  these  questions. 

The  judgment  must  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
the  lower  court  to  enter  an  order  that  the 
answer  of  the  defendant  corporation  be  hied, 
and  for  further  proceedings;  and  it  is  so 
ordered. 

We  concur:    GEAY,  P.  J.;  ALLEN,  J. 


(S  Oal.  App.  SO) 
MUSSBLMAN  v.  MUSSELMAN  et  al. 

(Court  of  Appeal,  Second  District  California. 

Feb.  6,  1906.    Rehearing  Denied  by 

Supreme  Court  'April  4,  1906.) 

Appeai.— Objections  not  Made  at  Tbiai,. 

Where  evidence  with  reference  to  certain 
property  described  In  an  amendment  to  the 
complaint  was  introduced  without  objection  at 
the  trial,  defendants  could  not  complain  for 
the  first  time  on  appeal  that  such  amendment 
was  not  served  on  them. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  M.  T.  Allen,  Judge. 

Action  by  Clara  Musselman  against  Hiram 
Musselman  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Will  D.  (Sould,  for  appellants.  H.  C.  Mlll- 
sap,  for  respondent 

SMITH,  J.    This  is  a  suit  for  divorce  and 
was  before  the  Supreme  Conrt  on  an  appeal 
from  a  former  judgment  for  the  plaintiff  for 
divorce  and  for  allotment  of  community  prop- 
i  erty.    Musselman  v.  Musselman,  140  Cal.  197, 
I  73  Paa  824.    The  appeal  resulted  in  a  re- 
i  versal  of  "that  portion  of  the  judgment  which 
I  declares  that  certain  property  described  be 
j  allowed  the  plaintiff  and  set  apart  to  her  for 
her  portion  of  the  community  property,"  and 
]  the  cause  was  remanded  "for  further  proceed- 
j  ings  In  the  court  below  with  relation  to  th* 
I  interests  of  the  plaintiff  in  the  community 
p  property   of   the   spouses."    The   case   waa 
tried  on  these  issues  in  the  court  below,  and 
findings  and  judgment  entered  for  the  plain- 
tiff, by  which  certain  property,  real  and  per- 
sonal, was  adjudged  to  be  community  prop- 
erty, and  an  allotment  of  certain  real  and 
personal  property  to  the  plaintiff  made.    The 
appeal  Is  from  the  Judgment,  with  bill  of 
exceptions. 

The  findings  are  attacked  as  not  supported 
by  the  evidence,  but  this  contention,  we  think, 
cannot  be  sustained. 

Objection  is  also  made  that  an  amendment 
to  the  complaint,  in  which  the  real,  and  part 
of  the  personal,  property  allotted  to  the 
plaintiff  was  for  the  first  time  described, 
was  not  served  upon  the  defendants;  but  the 
evidence  with  reference  to  this  property  was 
introduced  without  objection,  and  we  think 
it  Is  now  too  late  to  complain  of  the  omission. 
The  judgment  appealed  from  is  affirmed. 

We  concur:    GRAY,  P.  J.;  AU^EN,  J. 


(3  Cal.  App.  28) 

LAUDER   V.   CURRIER. 

(Court  of  Appeal,  Second  District,  California. 

Feb.  6,  1906.    Rehearing  Denied  by 

Supreme  Court  April  Q,  1906.) 

1.  Damages — Pleadino — Pebsonai,  Injttbies 
— SPEcino  Diseases. 

Where  a  complaint  for  personal  injuries 
alleged  that  as  an  effect  of  the  injury  plaintiff 
was  "thereby  made  sick,"  evidence  that  plaintiff 
suffered  from  a  pleurisy  caused  by  the  hurt 
which  developed  into  pneumonia,  was  admissible 
without  any  further  allegations  specifically  de- 
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fining  the  diseases  or  hurts  received  by  plain- 
Uff. 

[JSd.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Damages,  §§  441-443.] 

2.  Neoliobnce—Pbesumptions— Evidence- 
Weight  AND-  Sufficiency. 

Under  Code  Civ.  Proc.  $  2061,  subd.  2,  de- 
claring that  jurors  are  not  bound  to  decide  in 
conformity  with  the  declarations  of  any  number 
of  witnesses  against  a  less  number  or  against 
a  presumption,  the  question  whether  the  pre- 
sumption of  negligence,  arising  from  an  acci- 
dent to  a  passenger  in  an  elevator  which  fell 
with  him,  is  overcome  by  uncontradicted  evi- 
dence that  the  elevator  and  machinery  were  of 
the  best  kind  in  use,  and  that  the  elevator  was 
satisfactorily  operated,  is  one  for  the  jury. 

Appeal  from  Superior  Coart,  Los  Angeles 
County;  N.  P.  Conrey,  Judge. 

Action  by  B.  S.  Lauder  against  A.  T.  Cur- 
rier. From  a  judgment  for.  plaintiff,  de- 
fendant appeals.    Affirmed. ' 

Stephens  &  Stephens,  George  H.  Moore, 
Herbert  Cutler  Brown,  and  Frederick  B. 
Braden,  for  appellant.  G.  P.  Adams  and  W. 
B.  Matthews,  for  respondent 


SMITH,  J.  The  suit  was  brought  to  re- 
cover damages  for  injuries  to  the  piaintiH 
caused  by  the  fall  of  the  defendant's  elevator. 
The  plaintiff  had  judgment,  from  which  the 
defendant  appeals. 

The  points  urged  by  the  appellant  are; 
(1)  That  the  evidence  was  insufficient  to, 
justify  the  verdict  as  to  damages;  (2)  and, 
also,  In  that  the  proof  showed  that  the  Injury 
was  the  result  of  inevitable  accident,  and  not 
of  defendant's  negligence.  Appellant  com- 
plains also  of  certain  errors  in  the  rulings  ol 
the  court  relating  to  the  two  points  above 
specified,  which  moy  be  conveniently  con- 
sidered In  connection  with  them. 

With  regard  to  the  first  point,  the  objec- 
tion, more  specifically  stated.  Is:  That  evi- 
dence wos  admitted  of  the  plaintiff's  suffer- 
ing from  an  attack  of  pleurisy  Immediately 
following  the  accident-  and  of  pncunfoiiia 
subsequently  developed,  which.  It  is  claimed, 
ought  to  have  been  specially  pleaded,  but 
were  not;  and  that  the  recovery  should  have 
been  limited  to  the  damages  otherwise  re- 
sulting. But  the  evidence  shows  that  the 
pleurisy  was  the  direct  and  immediate  effect 
of  the  hurt  suffered  by  the  plaintiff,  or,  as 
otherwise  expressed  by  the  medical  witness, 
that  It  was  a  traumatic  pleurisy,  I.  e.,  a  pleu- 
risy caused  by  the  hurt;  and  that  the  pleu- 
risy, when  It  become  worse,  "developed  a 
very  severe  pneumonia  with  It"  In  fact, 
the  complaint  alleges,  among  other  effects  of 
the  plaintiff's  injury,  that  he  was  "thereby 
made  sick,"  etc.,  which  would  seem  sufficient 
to  meet  the  appellant's  objection.  But  with- 
out this,  we  think  it  was  unnecessary  to  al- 
lege specifically  the  nature  of  the  diseases 
or  other  hurts  received  by  the  plaintiff.  This 
is  obviously  true  with  reference  to  the  pleu- 
risy, which  was  the  direct  and  Immediate 
effect  of  the  hurt  as  a  cause.    Nor  do  we 


doubt  that  proof  of  pneumonia,  which  was 
also  apparently  the  effect  of  the  same  cause 
without  other  cause  Intervening,  was  equally 
admissible. 

As  to  the  second  point.  It  appears  from 
the  evidence  that  the  defendant's  elevator 
and  the  machinery  by  which  it  was  operated 
were  of  the  best  kind  in  use,  and  witnesses 
testified  as  to  the  satisfactory  character  of 
its  operation:  and  It  is  claimed  that  there 
was  no  evidence  to  the  contrary  other  than 
the  presumption  arising  from  the  happening 
of  the  accident  and,  hence,  t^at  the  accident 
was  Inevitable.  But  this  was  a  question  for 
the  jury.  Nor  can  we  say,  as  a  matter  of 
law,  that  the  evidence  was  sufficient  to  over- 
come the  presumption  to  the  contrary.  Code 
Civ.  Proc.  S  2061,  subd.  2. 

The  rulings  of  the  court  complained  of, 
having  regard  to  the  grounds  upon  which 
they  were  made,  are  not  open  to  objection; 
and.  Indeed,  the  defendant,  as  he  claims  in 
his  argument,  was  permitted  to  prove  the 
satisfactory  character  hnd  operation  of  the 
elevator  and  machinery. 

The  judgment  appealed  from  Is  affirmed. 

We  concur:    GRAY,  P.  J.;  ALLEN,  J. 


(3  Cal.  App.  U> 
SOUTHERN  PAC.  R.  CO.  v.  HART  et  al. 

(Court  of  Appeal,  Second  District,  California. 

Feb.  5,  1906.    Rehearing  Denied  by 

Supreme  Court  April  4,  1006.) 

1.  Eminent  Domain— Value  of  Peopebty— 
Instbuctions. 

In  a  proceeding  to  condemn  a  portion  of 
an  unsutKiivided  city  l>iock,  defendants'  witness 
testified  that  tiie  property  fronting  on  M.  street 
was  worth  $12  a  foot ;  tliat  the  only  way  to  sub- 
divide the  block  for  residence  purposes  would 
be  to  lay  off  two  lots  of  50  foot  front  on  M. 
street,  extending  through  the  tract  and  to  sul>- 
divide  the  balance  into  three  lots  fronting  on 
A.  street ;  and  that  the  balance  of  the  land  not 
taken  would  be  diminished  In  value  $1,000. 
Otiier  witnesses  testified  that  the  land  was  best 
adapted  for  small  residences  and  as  to  the  value 
of  the  piece  taken  and  the  damage  to  that  not 
taken,  while  plaintiff's  evidence  was  that  the 
property  could  be  more  advantageously  sub- 
divided by  opening  a  street  through  the  block, 
etc.  Held,  that  under  such  evidence,  the  jury 
were  properly  charged  to  determine  the  value  of 
the  property  taken  and  the  damage  to  the  re- 
mainder of  the  property  owned  by  the  defend- 
ants. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  §§  363-370,  563, 
506.] 

2.  Same. 

It  was  error  for  the  court  to  charge  that 
if  the  land  could  be  more  profitably  used  for 
residences  than  business  property,  the  jury 
should  determine  the  size,  shape,  and  arrange- 
ment of  the  lots  into  which  it  could  most  profit- 
ably be  divided  for  that  purpose,  and  then,  after 
finding  the  market  value  of  the  parts  taken  from 
any  such  lots,  find  the  damage  to  the  remainders 
without  allowing  any  damage  to  any  other  lots 
of  which  no  part  was  taken ;  the  only  rule  ap- 
plicable iwing  that  specified  by  CSode  Civ.  Proc  t 
1248,  subd.  2,  declaring  that  if  the  property 
sougiit  to  be  condemned  constitutes  only  put  of 
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«  larger  pared,  the  damages  accniing  to  the  por- 
tico not  taken  shall  be  ascertained  and  allowed. 
IKd.  Note. — For  cases  in  point,  see  vol.  18. 
Cent.  Vig.  Eminent  Domain,  {{  3G3-370.] 

&  Same— Impairment  op  Access. 

Under  Code  Civ.  Proc.  §  1248,  subd.  2, 
aathorizing  the  assessment  of  damages  in  con- 
demnation proceedings  to  land  not  taken  bjr 
reason  of  its  severance  from  the  portion  sought 
to  be  condemned  and  by  reason  of  the  construc- 
tion of  tlie  improvement  in  the  manner  proposed 
by  plaintiff,  evidence  of  damage  to  defendants' 
land  not  taken  by  the  proposed  construction  of 
plaintifTs  railroad  across  a  street  on  which  the 
laud  fronted  was  admissible. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara Connty;  J.  W.  Taggart,  Judge. 

Action  by  the  Southern  Pacific  Railroad 
Company  against  Alice  McCurdy  Hart  and 
another  to  condemn  certain  real  estate. 
FYom  a  Judgment  denying  defendants'  mo- 
tion for  a  new  trial,  they  appeal.    Reversed. 

C.  F.  Carrier  and  Richards  &  Carrier,  for 
appellants.  H.  P.  Starbucit  and  Canfleld  & 
Starbnck,  for  respondent 

SMITH,  J.  This  is  a  proceeding  to  con- 
demn a  piece  of  land  of  the  defendants  consti- 
tuting part  of  a  quarter  block  of  land  In  the 
city  of  Santa  Barbara,  bounded  on  the  north- 
west by  Mason  and  on  the  southwest  by 
Anacapa  street  The  diagonals  of  the  block 
lie  north  and  south  and  east  and  west.  The 
I  land  sought  to  be  condemned  is  a  small  tri- 
angular piece  taken  from  the  north  corner 
of  the  defendants'  land.  On  the  trial  the 
witness  Spader,  called  by  the  defendants  as 
an  expert  witness,  testified  that  the  value  of 
the  property  fronting  on  Mason  street  was 
about  $12  a  front  foot;  and  he  further  testi- 
fied, in  effect,  that  the  only  way  to  subdivide 
the  block  for  residence  purposes  would  be  to 
lay  off  two  lots  of  50-foot  front  on  Mason 
street  extending  through  the  tract  and  to 
subdivide  the  balance  of  the  quarter  block 
into  three  lots  of  50  and  one  of  75  feet  ft  out- 
ing on  Anacapa  street ;  that,  after  the  taking 
of  the  land  sought  to  be  condemned,  the 
block  could  be  subdivided  only  into  the  four 
lots  fronting  on  Anacapa  street;  that  in  the 
former  case  the  land  would  be  worth  $4,500 
and  in  the  latter  $3,500  only;  and  tliat  the 
balance  of  the  land  not  taken  by  the  plaintiff 
would  thus  be  diminished  in  value  $1,000. 
Other  witnesses  of  the  defendants  testified, 
in  effect  that  the  defendants'  land  was  best 
adapted  for  subdivision  for  small  residences, 
and  they  also  testified  generally  "as  to  the 
value  of  the  piece  taken  and  to  the  damage  to 
the  part  not  taken."  On  the  other  hand,  the 
plaintiff  introduced  testimony  to  the  effect 
that  the  quarter  block  could  l>e  more  ad- 
vantageously subdivided  by  opening  a  street 
through  the  block  between  the  quarter  block 
in  question  and  the  quarter  block  lying  to 
the  northeast  of  it,  half  of  the  street  to  be 
taken  from  the  land  of  the  defendants  and 
half  from  the  other  parties. 


On  this  evidence  (which  is  all  that  is  ma- 
terial to  this  appeal)  the  Jury  were  rightly 
instructed,  at  the  instance  of  the  defendants, 
that  they  were  to  determine  in  this  case  "the 
value  of  the  property  taken  by  the  railroad 
and  the  damage  to  the  remainder  of  the  prop- 
erty owned  by  the  defendants."  But  at  the 
instance  of  the  plaintiff  the  Jury  were  in- 
Btructed:  "If  you  believe  that  there  is  a  pre- 
ponderance of  evidence  that  the  defendants' 
land  can  be  more  profitably  used  for  resi- 
dence than  business  property,  then  you  must 
determine  upon  the  evidence  the  size,  shape, 
and  arrangement  of  the  lots  into  which  it 
may  most  profitably  be  divided  for  that  pur- 
pose, and  then,  after  finding  the  market 
value  of  the  part  or  parts  taken  from  any 
such  lot  or  lots,  you  must  find  the  damage 
to  the  remainder  or  remainders  of  this  lot 
or  these  lots  caused  by  the  severance  of  this 
part  or  these  parts  and  the  construction  of 
the  railroad  thereon.  You  cannot  in  such 
case  find  any  damage  to  any  other  lot  or  lots 
of  which  no  part  is  taken."  This  instruction 
was  excepted  to  by  the  defendants,  and,  not- 
withstanding the  explanation  of  respondent's 
counsel,  we  can-  conceive  of  no  prindple  upon 
which  it  can  be  justified.  The  land  taken 
formed  "only  a  part  of  a  larger  parcel," 
namely,  the  whole  quarter  block  owned  by 
the  defendants,  which  had  not  been  subdi- 
vided by  them,  and  the  easement  in  the  street 
thereunto  appertaining.  Hence  the  only 
rule  applicable  to  the  case  as  to  the  damage 
to  the  balance  of  the  parcel  of  land  not  taken 
by  the  plaintiff  is  that  given  in  subdivision 
2  of  section  1248  of  the  Code  of  Civil  Pro- 
cedure. The  instruction  is  also  open  to  the 
objection  that  it,  in  effect.  Instructed  the 
Jury  to  disregard  the  evidence  of  witnesses 
testifying  generally  "as  to  the  value  of  the 
piece  taken  and  the  damage  to  the  part  not 
taken."  This  conclusion  will  necessitate  a 
reversal  of  the  order  appealed  from. 

But  there  is  another  question  involved, 
which  it  win  be  necessary  to  consider  with 
a  view  to  the  further  proceedings  in  the  case. 
This  relates  to  the  claim  of  the  defendants 
for  damages  to  their  land  by  reason  of  the 
proposed  construction  of  plaintifTs  railroad 
across  Mason  street,  as  to  which  evidence 
offered  by  defendants  "was  excluded.  This 
evidence,  we  think,  was  admissible  under  the 
express  provisions  of  the  statute,  which  pro- 
vides not  only  for  the  damages  to  the  land 
not  taken  "by  reason  of  its  severance  from 
the  portion  sought  to  be  condemned,"  bilt 
also  for  damages  to  it  by  reason  "of  the  con- 
struction of  the  improvement  in  the  manner 
proposed  by  the  plaintiff."  Code  Civ.  Proc 
i  1248,  subd.  2;  Eachus  v.  Los  Angeles  Ry. 
Co.,  103  Cal.  614,  37  Pac.  750,  42  Am.  St  Rep. 
140;  Eachus  v.  Los  Angeles,  130  Cal.  492, 
62  Pac.  829,  80  Am.  St  Rep.  147. 

The  order  of  the  court  denying  the  defend- 
ants' motion  for  a  new  trial  is  reversed. 

We    concur:    GRAY,    P.    J.;    ALLEN,    J. 
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MOREINQ  ▼.  WEBER  et  al. 

(Court  of  Appeal,  Third   District,   California. 
Feb.   5,   1906.) 

1.  Contracts   —   Joint   and   Sevebai.   IJi- 

ABXLITT. 

A  contract  for  street  improvement  recited 
that  whereas  plaintiff,  as  contractor,  bad  offered 
to  do  the  work  for  $1,154,  "the  undersigned 
property  owners"  agreed  one  with  the  other, 
and  with  each  other,  that  they  would  forthwith 
have  the  street  graded  and  would  pay  therefor 
on  completion  and  acceptance  of  the  work  by 
the  city  surveyor  the  total  sum  of  $1,154,  pro 
rata,  as  the  frontage  of  their  real  property  bore 
to  the  whole  work,  and  that  they  jointly  and 
severally  contracted  and  agreed  yith  plaintiff 
that  be,  with  all  covenient  dispatch  and  in  a 
good  workmanlike  manner  and  to  the  satisfac- 
don  of  the  city  surveyor,  etc.,  should  grade  the 
street  for  the  sum  of  $1,154,  payment  of  which 
was  to  be  made  on  the  acceptance  of  the  work 
by  the  city  surveyor.  The  specifications  obli- 
gated by  plaintiff  to  pay  the  engineer's  fee  in 
amounts  proportioned  to  the  payments  made 
'  by  the  property  owners,  or  their  agents,  in  the 
ratio  of  payments  to  the  contract  price,  plus 
such  fee.  Held,  that  the  signers  of  the  contract, 
as  to  the  contractor,  were  jointly  and  severally 
liable  for  the  entire  price  of  the  work,  and  not 
each  separately  liable  for  his  pro  rata  share 
according  to  his  ownership  of  frontage. 

2.  Same— Ueterence  to  Other  Writino. 

Where  a  contract  for  a  street  improvement 
between  the  contractor  and  owners  of  frontage 
referred  to  specifications  for  a  particular  speci- 
fied purpose,  such  specifications  became  a  part 
of  the  contract  for  such  purpose  only,  and 
should  be  treated  as  irrelevant  for  ail  other 
purposes. 

3.  Same— Subsequent  Writings. 

Where  a  contract  between  owners  of  front- 
age and  a  contractor  for  a  street  improvement 
was  clear  and  unmistakable  as  to  the  intention 
of  the  parties  at  the  time  it  was  made,  it  could 
not  be  affected  by  subsequent  notices  of  the  ma- 
turity of  payments  thereunder,  sent  to  the 
signers  by  the  contractor. 

4.  Same— Joint  and  Several  Liabilitt. 

Where  owners  of  frontage  along  a  street 
were  jointly  and  severally  liable  to  a  contractor 
under  a  contract  for  improvement  of  the  street, 
for  the  contract  price,  the  fact  that  the  con- 
tractor received  a  portion  of  the  amount  due 
from  certain  of  the  owners  did  not  debar  him 
from  selecting  others  and  recovering  the  balance 
of  the  contract  price  against  them  jointly,  under 
Code  Civ.  Proc.  |  383,  providing  that  persons 
severally  liable  on  the  same  obligation  may  all 
or  any  of  them  be  included  in  the  same  action 
at  the  option  of  the  plaintiff. 

Appeal  from  Superior  Court,  San  Joaqnin 
County;  F.  H.  Smith,  Jndge. 

Action  by  Lewis  Morelng  against  O.  M. 
Weber  and  others.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendants  appeal.    Affirmed. 

J.  B.  Hall,  for  appellants.  Budd  &  Thomp- 
son, for  respondent 

BUCKLES,  J.  This  suit  is  founded  on  the 
contract  set  out  In  the  complaint  made  and 
entered  into  August  10,  1903,  between  the 
plaintiff  as  contractor  and  the  defendants 
and  S.  V.  Ryland,  Julia  H.  Weber,  n.  Mul- 
tharf,  Anna  Luhrs,  Carl  Simon,  James  E. 
Kidd,  Stockton  Savings  &  Loan  Society  Bank, 
Carrie  Orschier,  and  the  city  of  Stockton, 
owners  of  real  proper^,  wblcb  contract  is  as 
follows  •. 


"This  agreement  witnesseth:  Whereas, 
the  undersigned,  owners  of  real  property 
in  the  city  of  Stockton,  California,  front- 
ing on  Fremont  street,  between  the  east 
line  of  Center  street,  and  the  west  line  of 
Edison  street,  are  desirous  of  having  said 
Fremont  street,  between  Center  and  Ekliaon 
streets,  graded  to  the  official  grade  of  said 
city;  and  whereas,  Lewis  Morelng,  as  con- 
tractor, has  offered  to  do  said  work  of  grad- 
ing for  the  sum  of  eleven  hundred  and  fifty- 
four  ($1,154.00)  dollars:  Now,  therefore,  we, 
the  undersigned  property  owners,  agree  one 
with  the  other,  and  with  each  other,  that  we 
will  forthwith  have  said  Fremont  street, 
from  the  east  line  of  Center  street  to  the 
west  line  of  Edison  street,  graded  to  the  of- 
ficial grade  of  said  city  of  Stockton,  and  will 
pay  therefor  on  completion  and  acceptance  of 
the  work  by  the  city  surveyor,  the  total  sum 
of  eleven  hundred  and  fifty-four  ($1,154.00) 
dollars  pro  rata,  as  the  frontage  of  our  real 
property  bears  to  the  whole  work.  And  we 
Jointly  and  severally  contract  and  agree  with 
Lewis  Morelng,  as  contractor,  that  he  shall 
with  all  convenient  dispatch,  and  in  a  good 
and  workmanlike  manner,  and  to  the  satis- 
faction of  the  city  surveyor  of  said  city  of 
Stockton,  and  in  accordance  with  the  plans 
and  specifications  therefor,  grade  to  the  of- 
ficial city  grade  Fremont  street  in  said  city, 
from  the  east  line  of  Center  street  to  the 
west  line  of  Edison  street,  and  for  the  sum 
of  eleven  hundred  and  fifty-four  ($1,154.00) 
dollars.  Payment  of  said  sum  to  be  made 
on  acceptance  of  said  work  by  R.  C.  Tumelty, 
city  surveyor,  evidenced  by  bis  written  cer- 
tificate of  acceptance. 

"Dated  Stockton,  Cal.,  August  10th,  lOOS." 

"I  accept  the  above  contract  of  grading,  on 
the  above  terms  of  payment. 

"Lewis  Morelng,  contractor. 

"Dated  August  lOth,  lOOS." 

The  plans  and  specifications  referred  to  In 
said  contract  are  set  forth  in  the  answer,  and 
are  as  follows: 

"Specifications  for  Grading  Fremont  St.  from 
the  East  Line  of  Center  St  to  the  West 
Line  of  Edison  St 

"Grading:  The  grading  is  to  be  done  to 
a  roadway  width  of  forty  feet  There  will 
be  required  an  embankment  of  2,100  cubic 
yards  and  an  excavation  of  1,000  cubic  yards 
to  complete  the  roadway  to  the  proper  earth 
grade  to  receive  the  sand  as  will  be  shown 
by  marks  set  by  the  city  surveyor.-  Th* 
embankment  other  than  that  made  by  ttie 
excavation  must  be  of  sand  or  earth  other 
than  adobe  and  must  be  free  from  vegetable 
or  foreign  matter.  The  grading  shall  be 
thoroughly  rolled  after  being  well  watered. 
The  city  steam  roller  must  be  used  for  the 
rolling  and  it  will  be  furnished  free  of 
charge  to  the  contractor. 

"Sanding:  The  roadway  for  its  entire 
length  and  for  a  width  of  forty  feet  shall  be 
sanded  by  the  contractor  to  a  depth  of  one 
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Inch  with  sand  free  from  earth  or  clay.  This 
layer  of  sand  shall  be  applied  in  the  manner 
and  at  the  time  ordered  by  the  city  surveyor 
and  the  superintendent  of  streets  of  the  city 
of  Stockton. 

"General  provisions:  All  work  shall  he 
done  in  a  workmanlike  manner  to  the  satis- 
faction of  the  superintendent  of  streets  and 
the  city  surveyor,  and  the  contractor  will  be 
expected  fio  so  handle  his  work  as  to  facilitate 
the  oiling  of  the  roadway  by  the  city  of  Stock- 
ton. The  contractor  will  be  expected  to  pay 
to  R.  C.  Tumelty,  city  surveyor  of  the  city 
of  Stockton  the  sum  of  six  cents  per  lineal 
foot,  measured  along  the  center  line  of  the 
roadway,  as  a  fee  for  bis  services  as  engineer 
of  this  work.  The  center  line  of  roadway 
is  2,836  feet  in  length  and  the  engineer's  fee 
amounts  to  $170.16  and  is  to  be  paid  to  him 
by  the  contractor  in  amounts  proportioned 
to  the  payments  made  by  the  property  hold- 
ers or  their  agents  to  the  contractor  in  the 
ratio  of  those  payments  to  the  contract  price 
plus  engineer's  fee." 

There  was  a  demurrer  on  the  ground :  (1) 
Of  defect  of  parties  defendant  In  that  S.  V. 
Byland,  Jnlla  H.  Weber,  H.  Multharf,  Anna 
Luhrs,  Carl  Simon,  James  B.  Kidd,  Stockton 
Savings  &  Loan  Society  Bank,  Carrie  Orsch- 
ler,  and  the  city  of  Stockton  are  not  made 
defendants  to  the  action;  and  that,  upon  the 
facts  stated  in  the  complaint,  It  appears  that 
the  plaintiflF  has  no  cause  of  action  for  a 
Judgment  against  the  defendants  Jointly  or 
Jointly  and  severally  for  the  sum  of  $699  or 
any  sum.  The  demurrer  was  overruled.  The 
answer  avers  defendants  and  the  other  of 
said  contracting  owners  should  become 
bound,  each  to  pay  to  the  plaintifT  a  pro  rata 
part,  and  no  more,  of  the  said  sum  of  $1,154 
— that  Is  a  part  bearing  the  same  proportion 
to  the  whole  sum  that  the  frontage  in  feet 
of  the  property  of  each  of  said  owners  along 
the  entire  line  of  said  work  bears  to  the 
total  frontage  of  all  the  said  owners,  on  and 
along  the  said  line;  and  that  said  contract 
was  so  understood  by  ail  the  parties,  and 
deny  any  other  obligation.  Judgment  was 
for  the  plaintiff  and  against  all  the  defend- 
ants except  the  defendant  A.  Walters.  The 
appeal  Is  from  the  Judgment. 

The  questions  here  involved  are:  (1)  Is 
the  contract  Joint  and  several,  or  is  It '  a 
several  contract  with  a  promise  to  pay  pro 
rata?  (2)  If  Joint  and  several,  should  all 
persons  signing  the  contract  be  made  parties? 

The  court  found  that  the  contract  was  a 
Joint  and  several  one.  That  plaintiff  com- 
pleted the  work  mentioned  in  the  contract 
with  all  convenient  dispatch  and  In  a  good 
and  workmanlike  manner  and  in  accordance 
with  said  plans  and  specifications,  grading 
to  the  official  grade  of  said  Fremont  street 
from  the  east  line  of  Center  street  to  the 
west  line  of  Edison  street,  and  that  the  work 
was  done  to  the  satisfaction  of  the  city  sur- 
veyot,  on  October  22,  1903,  and  the  work  was 
oo  that  day  accepted  by  said  city  surveyor. 


The  court  also  found  that  some  of  the  owners 
along  the  line  of  said  work  other  than  the 
defendants  had  paid  $544.45  of  said  contract 
price,  leaving  a  balance  due  of  $609.55  which 
defendants  refuse  to  pay,  and  also  found 
there  was  due  from  said  defendants  (except 
A.  Walters)  to  the  plaintiff  on  said  contract 
the  simi  of  $609.55.  The  court  further 
found  that  "it  is  true  that  it  was  the  intent 
and  purpose  of  the  property  owners  sign- 
ing the  contract  mentioned  In  finding  2 
•  •  •  that  among  themselves  they  should 
become  bound  each  to  pay  as  specified  in  said 
contract  the  said  contract  price,  to  wit,  $1,154 
pro  rata  as  the  frontage  of  said  real  property 
bore  to  the  whole  work,  but  it  is  not  true 
that  It  was  the  Intent  and  purpose  of  the 
said'  entire  contract  that  the  defendants 
and  other  property  owners  signing  said  con- 
tract should  become  bound  each  to  pay  to 
said  plaintiff  such  pro  rata  and  no  more  of 
the  said  sum  of  $1,154,  the  contract  price, 
nor  is  it  true  that  the  plaintiff  so  unjderstood 
the  said  contract  or  believed  that  the  de- 
fendants so  understood  it  at  the  time  the 
same  was  executed;  and  it  is  true  that  the 
plaintiff  relied  and  acted  on  the  said  contract 
as  set  out  In  finding  2  hereof." 

This  was  not  a  contract  made  under  the 
Vtooman  act,  the  law  under  which  most  street 
work  is  now  done,  but  is  a  private  contract 
between  certain  of  the  owners  of  frontage  oo 
Fremont  street,  who  desired  to  have  that 
street  graded  between  Center  and  Bdlson 
streets,  and  the  plaintiff.  It  is  Joint  and 
several  as  between  these  owners  and  the  con- 
tractor, made  so  expressly  by  the  language 
of  the  contract  The  plaintiff  signed  said 
contract  under  bis  indorsement  thereon  as 
follows:  "I  accept  the  above  contract  of 
grading  on  the  above  terms  of  payment" 
And  the  "above  terms  of  payment"  are  "for 
the  sum  of  eleven  hundred  and  fifty-four 
($1,154.00)  dollars.  Payment  of  said  sum 
to  be  made  on  acceptance  of  said  work  by  R. 
C.  Tumelty,  city  surveyor,  evidenced  by  his 
written  certificate  of  acceptance."  There  are 
no  other  terms  of  payment  mentioned  in  the 
contract,  so  far  as  the  plaintiff's  compensa- 
tion was  concerned.  The  signers,  owners  of 
the  frontage,  agreed  between  themselves,  as 
stated  In  the  contract  that  they  obligated 
each  to  the  other  that  as  between  themselves, 
they  would  each  stand  for  a  pro  rata  accord- 
ing to  what  each  owned  of  the  frontage ;  and 
It  must  be  borne  in  mind  that  there  was  2,836 
feet  In  length  to  be  graded,  and  that  the 
owners  of  only  1,785  frontage  feet  signed 
the  contract  and  the  contract  recites  an  Im- 
portant fact  tending  to  show  that  the  con- 
trator  did  not  enter  Into  the  contract  pleaded 
with  the  understanding  that  he  would  have 
to  look  to  each  property  owner  for  his  in- 
dividual pro  rata  according  to  the  front  feet 
he  owned.  These  people  had  talked  the  mat- 
ter over  with  the  contractor  evidently  before 
the  signatures  of  the  property  owners  were 
secured,   for    It   recites:    "Whereas,    Lewis 
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Moreiug,  as  contractor,  has  offered  to  do  said 
work  of  grading  for  tbe  sum  of  eleven  hun- 
dred and  fifty-four  (f  1,154.00)  dollars."  At 
tbe  time  such  offer  was  made  be  could  not 
have  known  who  or  bow  many  of  tbe  prop- 
erty owners  fronting  on  Fremont  street  would 
pay  for  such  work,  and  it  is  not  reasonable 
to  suppose  that  he  would  make  sucb  an  offer  , 
without  knowing  to  whom  be  was  to  look  for 
his  pay.  The  contract  then  proceeds:  "Now, 
therefore,  we,  tha  undersigned  property  own- 
ers, agree  one  with  the  ottaer,  and  with  each 
other,  that  we  will  forthwith  have  said  Fre- 
mont street  from  the  east  line  of  Center  street 
to  the  west  line  of  Edison  street,  graded  to 
the  official  grade  of  said  city  of  Stockton,  and 
will  pay  therefor  on  completion  and  accep- 
tance of  the  work  by  the  city  surveyor,  tbe 
total  sum  of  11,154.00  pro  rata,  as  tbe  front- 
age of  our  real  property  bears  to  tbe  whole 
work."  This  clquse  of  tbe  contract  is  a  simple, 
plain  agreement,  not  with  the  contractor,  but 
with  themselves  and  between  themselves,  each 
with  the  other,  that  as  among  themselves  they 
would  prorate,  and  with  which  the  contractor 
had  nothing  to  do.  They  immediately  follow 
this  with  the  clause  in  which  the  contractor 
is  interested,  and  to  which  be  became  bound 
by  his  indorsement  of  his  acceptance  of  said 
contract,  to  wit:  "And  we  jointly  and  sev- 
erally contract  and  agree  with  Lewis  More- 
iug, as  contractor,  that  be  shall  with  all  con- 
venient  dispatch  and  in  a  good  and  workman- 
like manner,  and  to  th»  satisfaction  of  the 
city  surveyor  of  the  city  of  Stockton  and  in 
accordance  with  the  plans  and  specifications 
therefor,  grade  to  tbe  official  city  grade  Fre- 
mont street  [describing  tbe  same  as  above] 
and  for  the  sum  of  eleven  hundred  and  fifty- 
four  ($1,154.00)  dollars,  payment  of  said 
sum  to  be  made  on  acceptance  of  said  work 
by  •  *  •  city  surveyor,  evidenced  by  his 
written  certificate  of  acceptance." 

So  far  as  tbe  terms  of  tbe  -  contract  are 
concerned  there  certainly  is  no  question  as 
to  the  meaning  and  intent  of  all  the  parties 
when  the  same  was  executed,  to  wit:  That 
the  agreement  was  joint  and  several  as  to 
paying  the  contractor,  and  that  he  should  re- 
ceive the  price  in  one  lump  sum  when  the 
work  was  completed  and  properly  certified, 
and  that  as  among  themselves  (tbe  property 
owners  signing)  would  collect  from  each  one, 
and  each  one  promised  tbe  other  to  pay  for 
this  contract  price  a  pro  rata  share.  In  other 
words,  they  were  to  pay  this  $1,154  to  the 
contractor,  and  arranged  among  themselves 
as  to  how  they  would  raise  that  sum.  And 
this  was  the  interpretation  tbe  lower  court 
placed  upon  it.  Appellant  lays  great  stress 
upon  tbe  following  clause  in  the  specifica- 
tions as  showing  a  different  meaning,  to  wit : 
"The  engineer's  fee  amounts  to  $170.16  and 
is  to  be  paid  to  him  by  tbe  contractor  in 
amounts  proportioned  to  tbe  payments  made 
by  the  property  holders  or  their  agents  to 
the  contractor  in  the  ratio  of  those  payments 
to  the  contract  price  plus  engineer's  fee." 


The  contract  refers  to  this  writing,  specifica- 
tions, for  the  sole  purpose  of  showing  that 
tlie  grading  was  to  be  completed  "in  accord- 
ance with  the  plans  and  specifications  there- 
for." Tbe  rule  seems  so  well  established 
that  it  may  be  said  to  be  el^nentary,  that 
where,  in  a  contract,  reference  is  made  to 
another  writing  for  a  particular  specified 
purpose,  such  other  writing  becomes  a  part 
of  the  contract  for  such  specified  purpose  only, 
and,  therefore,  this  writing,  known  as  the 
"specifications,"  can  serve  no  other  purpose 
than  to  furnish  the  plan  and  specifications 
as  to  how  the  grading  should  be  done,  and 
Is  foreign  to  the  contract  for  all  other  pur- 
poses. Neuvai  V.  Cowell,  36  Cal.  648.  It  was 
shown  by  the  evidence  that  tbe  plaintiff  bad 
nothing  to  do  with  getting  the  owners  to 
sign  said  contract,  and  that  out  of  the  total 
of  2,836  feet  frontage  tbe  signatures  of  only 
1,785  feet  frontage  were  procured,  and  that 
the  owners  of  the  other  1,051  feet  frontage 
did  not  enter  into  the  contract  for  said  grad- 
ing. 

Tbe  contract,  the  specifications  and  written 
notices  to  pay  sent  by  tbe  contractor  to  C.  M. 
Weber,  Rosa  D.  Creanor,  Mrs.  H.  S.  Sbippee. 
C.  Buckley,  and  D.  L.  Klencb,  and  also  a 
number  of  receipts  for  money  paid,  were  all 
put  in  evidence.  Tbe  following  is  a  copy  of 
one  of  the  said  notices  and  the  others  are 
the  same  in  substance:  "Stockton,  December 
31,  1903.  Mr.  C.  M.  Weber,  Stockton,  Cal.— 
Dear  Sir:  There  is  now  due  from  you  the 
sum  of  $258.00,  being  your  proportion  of  the 
contract  price  agreed  to  be  paid  to  tbe  under- 
signed for  grading  Fremont  street  between 
Center  and  Edison  streets  in  the  city  of 
Stockton,  under  your  contract  for  said  work 
with  the  undersigned,  dated  the  lOtb  day  of 
A.iigust,  1003.  You  will  please  call  and  settle 
for  tbe  above,  and  oblige.  Yours  truly,  Lewis 
Moreing."  The  receipts  were  in  tbe  following 
form:  "$37.00.  Stockton,  Cal.,  Jan.  6,  1904. 
Received  of  Julia  H.  Weber,  thirty-seven 
00/100  Dollars  for  grading  Fremont  St 
Lewis  Moreing,  by  C.  F.  C."  These  notices 
and  receipts  were  Introduced  in  evidence  by 
the  defendants  for  the  purpose  of  aiding  the 
court  to  interpret  the  contract  and  to  show 
that  the  intention  of  tbe  contractor  when  he 
took  tbe  contract  was  to  hold  each  owner  of 
frontage  for  only  a  proportion  of  the  contract 
price  in  tbe  ratio  of  the  number  of  front 
feet  be  might  own  along  the  street  to  be 
graded.  In  other  words,  to  show  that  plain- 
tiff understood  tbe  contract  to  be  joint  and 
not  joint  and  several.  None  of  them  receiv- 
ing sucb  notice  paid  anything. 

A  contract  must  be  so  interpreted  as  to  give 
effect  to  tbe  mutual  intention  of  the  parties 
as  it  existed  at  the  time  of  contracting  (Civ. 
Code,  f  1630),  and  the  language  of  tbe  con- 
tract is  to  govern  its  interpretation.  If  the 
language  Is  clear  and  explicit  and  does  not 
involve  an  absurdity  (Civ.  Code,  S  1638),  and 
tbe  intention  of  tbe  parties  is  to  I>e  ascertain- 
ed from  the  writing  alone  if  pAsaible  (Civ. 
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Code,  S  1639),  and  not  from  the  subsequent 
actions  of  one  of  the  parties.  (Jackxon  t. 
Puget  Sound  Lumber  Company,  123  Cal.  100, 
65  Pac.  788;  Stockton  S.  &  L.  Society  v. 
Purvis,  112  Cal.  236,  44  Pac.  661,  6S  Am.  St. 
Rep.  210).  -  As  we  have  shown,  the  language 
of  tbe  contract  is  clear  and  unmistakable  as 
to  the  intention  of  the  parties  at  the  time 
it  was  made,  and,  therefore,  could  not  be 
changed  by  the  subsequent  acts  of  the  con- 
tractor In  sliding  out  these  notices.  Nothing 
appears  in  the  record  showing,  or  in  the  least 
way  indicating,  bow  the  owners  who  paid  the 
amount  creditiid,  paid  the  same,  whether  in 
proportion  to  their  frontage  or '  otherwise. 
Having  received  a  portion  of  tbe  $1,164  from 
certain  of  tbe  owners,  the  contract  being  a 
Joint  and  several  one,  can  tbe  contractor 
select  others  of  the  contracting  parties  and 
recover  from  them  jointly  the  balance  of  the 
contract  price?  We  think  he  can,  and  the 
authority  for  so  doing  is  found  In  section 
383  of  the  Code  of  Civil  Procedure:  "Persons 
severally  liable  upon  the  same  obligation 
•  •  •  may  all  or  any  of  them  be  Included 
in  the  same  action  at  the  option  of  the  plain- 
tiff." Slater  v.  McAvoy,  123  Cal.  440,  56 
Pac.  49;  Heppe  v.  Johnson,  73  Cal.  203-270, 
14  Pac.  833;  People  v.  Love,  25  Cal.  520-526; 
People  V.  Evans,  29  Cal.  430.  If  this  was  a 
joint  obligation,  and  not  joint  and  several, 
then  the  joint  obligors  must  all  be  made 
parties.  "When  the  liability  is  joint,  all  the 
persons  upon  whom  it  rests  must  be  united 
as  defendants  In  an  action  brought  upon  the 
contract  This  rule  Is  general  and  applies 
to  undertakings,  obligations,  and  'promises 
of  all  possible  descriptions."  Pomeroy's  Code 
Remedies,  S  271;  Code  Civ.  Proc.  S  382; 
Fanners'  Exchange  Bank  v.  Morse,  129  Cal. 
239,  61  Pac.  1088.  But  this  Is  not  merely  a 
joint  contract,  but  joint  and  several,  and 
therefore  the  provisions  of  section  383,  Code 
Civ.  Proc.,  applies. 

The  evidence  supports  the  findings,  and  the 
findings  warrant  the  judgment. 

Judgment  and  order  afiirmed. 

We  concur:  CHIPMAN,  P.  J.;  MCLAUGH- 
LIN, J. 


(2  Cal.   Api>.  m 

ANDERSON  et  al.  v.  CAUOHET  et  al. 

(Court  of  Appeal,   Third  District,  California. 
Feb.  5,   1906.) 

L  Mines  and  Minerals  —  Acquisition  of 
Claims  —  Assessment  Work— Sufficiency 
OF  Evidence. 

In  an  action  to  quiet  title  to  quarts  mining 
land,  evidence  held  sufficient  to  sustain  a  find- 
ini;  that  the  necessary  assessment  work  for  a 
certain  year  was  done. 

2.  Same— Notice  of  Location— Necessity  of 
Recording. 

Rev.  St  IT.  S.  §  2324  [IT.  S.  Cbmp.  St 
1901,  p.  14201.  authorizing  miners  to  make  reg- 
ulations goveming  the  location  of,  and  manner 
of  recording,  a  mining  claim  does  not  require  tbe 
notice  of  location  to  be  posted  or  recorded  in  tbe 


absence  of  a  local  custom  or  rule  of  tbe  miners 
of  a  district  imposing  such  requirements. 

3.  Same— Pbesumftions. 

In  the  absence  of  proof  of  a  local  custom 
of  miners,  requiring  a  notice  of  location  of  a 
mining  claim  to  be  posted  or  recorded.  It  must 
be  presumed  that  tbe  United  States  law,  which 
does  not  require  such  posting  or  recording,  was 
in  force  in  the  mining  district  in  question  at  tbe 
time  in  question. 

4.  Same— Assessment  Work— Computation, 

Work  contributed  gratuitously  to  tbe  im- 
provement of  a  mining  claim  by  one  who  has 
no  enforceable  interest  therein  is  properly  com- 
puted in  determining  whether  the  requisite  as- 
sessment work  has  been  done  or  not 
6.  Same— Conflicting  Locations— Psiobtty. 

An  attempted  location  of  a  mining  claim  on 
land  which  has  been  subjected  to  a  previous  lo- 
cation, made  in  accordance  with  law  and  kept  in 
force  by  the  necessary  assessment  work,  confers 
no  rights  on  the  locator. 

Appeal  from  Superior  Court,  Lassen  Coun- 
ty ;  F.  A.  Kelly,  Judge. 

Action  by  H.  P.  Anderson  and  another 
against  William  Caugbey  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

M.  J.  Barry,  for  appellants.  J.  T.  Boyd, 
tor  respondents. 

CHIPMAN,  P.  J.  Action  to  quiet  title'  to 
certain  quartz  mining  land  situated  in 
Lassen  county.  The  court  found  that  plain- 
tiff, on  February  1,  1901,  attempted  to  locate 
a  quartz  mining  claim  on  Hayden  HIU,  Lassen 
county,  to  be  known  as  the  "Greenback  Quartz 
Claim,"  but  that  at  tbe  time  the  claim  was 
not  open  to  location;  that  defendants  and 
their  grantors  bad  a  prior  existing,  valid 
location  upon  the  mining  claim  described  in 
the  complaint;  that  defendants  and  their 
grantors  located  and  have  been  In  possession 
and  worked  the  said  mining  claim  continu- 
ously since  August  8,  1893,  "except  a  triangu- 
lar strip  along  tbe  west  side  of  said  mining 
claim  30  feet  In  width  at  the  south  end,  and 
thence  tapering  to  a  point  at  the  north  end, 
the  said  mining  claim  being  known  as  and 
called  the  Mt  Hope  Quartz  Mining  Claim"; 
that  on  September  18,  1900,  defendants  here- 
in and  their  grantors,  for  the  purpose  of  ac- 
quiring said  described  triangular  strip  of 
land  along  the  west  side  of  tbe  said  Mt 
Hope  quartz  mining  claim,  relocated  tbe  said 
described  mloing  claim  and  included  there- 
in the  said  triangular  strip  of  land  along 
the  west  side  of  said  claim,  the  said  claim 
as  relocated  being  the  mining  claim  set  forth 
herein  and  In  the  plaintiffs'  complaint;  that 
all  the  allegations  of  the  defendants'  answer 
are  true.  Aa  conclusions  of  law  the  court 
found  tbat  defendants  are  tbe  owners  and 
entitled  to  possession  of  said  mining  claim 
and  that  plaintiffs'  attempted  location  there- 
of on  February  1,  1901,  was  and  is  void 
and  of  no  effect  and  that  plaintiffs  have  no 
right,  title  or  interest  in  said  mining  claim 
or  any  part  thereof.    Judgment  passed  ac- 
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rordingly  for  defendants.  Plaintiffs  appeal 
from  the  judgment  on  bill  of  exceptions. 

There  is  no  brief  on  file  for  respondents, 
ft .  is  not  fair  treatment  of  the  appellate 
court  for  the  prevailing  party  to  neglect  to 
brief  hla  case.  Where  appellant  Is  thus 
neglectful,  the  court  would  be  Justified  in  af- 
firming the  Judgment  without  examining 
the  record.  It  is  the  duty  of  attorneys, 
whether  for  appellant  or  respondent,  to  give 
the  court  their  assistance.  Plaintiffs  chal- 
lenge the  sufficiency  of  the  evidence  to  sustain 
the  findings  and  urge  reversal  of  the  judg- 
ment upon  the  following  grounds:  First, 
that  no  valid  location  was  ever  made  by  de- 
fendants and  their  predecessors  in  interest, 
for  the  reason  that  no  notice  of  location  was 
ever  posted  upon  the  claim  and  no  notice  of 
location  was  ever  recorded  as  required  by 
the  local  customs  and  usages  of  miners  In 
the  Hayden  Hill  district;  second,  the  evi- 
dence fails  to  show  that  $100  worth  of  assess- 
ment work  was  done  upon  the  claim  for 
the  year  1900;  third,  the  court  erred  In  re- 
fusing to  strike  out  the  evidence  of  labor 
performed  by  George  W.  McFarling,  for  the 
reason  that  he  was  not  sliown  to  have  any 
interest  in  the  claim  other  than  a  parol  gift 
from  J.  H.  McFarling. 

There  is  evidence  that  this  mining  claim 
was  located  and  worked  prior  to  1893,  In 
which  latter  year  defendant  J.  H.  McFarling, 
through  one  .  S.  Lewis,  recorded  a  location 
which  was  COO  feet  wide  at  the  northerly 
end,  and  570  feet  wide  at  the  southerly  end, 
being  30  feet  narrower  on  the  west  side  of 
the  center  line  at  this  end  than  on  the  west 
side  at  the  northerly  end;  there  is  evidence 
that  it  was  worked  continuously,  more  or 
less,  up  to  1899,  and  It  is  admitted  that  as- 
sessment work  was  done  for  that  year.  It 
appears  that  In  1899  McFarling,  in  person, 
did  the  necessary  assessment  work,  and  he 
also  straightened  the  westerly  line  so  as  to 
make  the  claim  of  equal  width  at  both  ends; 
1.  e.,  600  feet  He  also  "straightened  up  the 
monuments" — straightened  up  the  stakes 
that  happened  to  be  down.  The  claim  was 
marked  out  on  the  ground  so  that  its  bound- 
aries could  be  readily  traced.  McFarling 
returned  to  the  mine  in  February,  1900,  and 
on  September  5,  190O,  he  and  his  brother, 
George  W.  (one  of  defendants),  commenced 
to  do  the  assessment  work  for  that  year, 
and  were  there  at  work  until  Septem- 
ber 26.  They  tore  dawn  a  small  cabin,  or 
shop,  that  was  on  the  west  side  of  the  claim 
and  rebuilt  at  a  shaft  In  which  they  W'ere 
working;  this  shaft  had  been  sunk  about 
25  feet,  and  they  ran  it  some  six  feet  further 
down  and  timbered  it ;  they  also  constructed 
rude  hoisting  works  and  did  some  other  work 
together,  and  G.  W.  McFarling  also  worked 
a  considerable  time  on  the  mines,  prospect- 
ing and  otherwise,  besides  this  work  done 
together.  There  was  some  conflict  in  the 
evidence  as  to  the  value  of  the  work  done, 


apart  from  that  done  separately  by  G.  W. 
McFarling.  We  think,  however,  that  the 
court  was  warranted  in  finding  that  the  as- 
sessment work  was  done,  basing  its  Judg- 
ment upon  the  evidence  of  defendants'  wit- 
nesses; and  beyond  doubt,  if  the  work  done 
by  G.  W.  McFarling  is  considered,  as  we 
think  it  should  be,  and  for  reasons  appearing 
hereafter.  On  October  31,  1900,  defendants 
William  Caugbey,  George  W.  McFarling,  J. 
H.  McFarling,  and  John  McFarling  recorded 
a  location  of  the  ground  in  question.  It  is 
in  evidence  that  they  were  all  of  them  In- 
terested in  the  mine  and  that  tbey  made 
this  relocation  for  the  purpose  of  taking  In 
this  triangular  shaped  strip  which  was  not 
Included  In  the  earlier  location  and  which 
was  vacant,  unoccupied  land.  The  bound- 
aries had  been  marked  upon  the  ground  in 
the  fall  of  1899  by  one  of  the  partners,  and 
no  new  markings  were  made,  as  the  evidence 
showed  that  they  were  then  (in  October,  1900) 
plainly  visible  and  easily  traced.  There  was 
no  evidence  that  the  notice  of  location  in 
1893  was  posted  on  the  claim,  but  It  was 
recorded  in  the  office  of  the  county  recorder ; 
and  the  same  Is  true  of  the  notice  of  1900. 
As  to  the  local  custom,  witness  Hlgbet 
testified  as  follows:  "I  am  acquainted  with 
the  local  laws  and  customs  on  Hayden  HIU 
for  years  back  as  to  the  posting  and  record- 
ing notices.  (The  trial  was  in  1903.)  At 
one  time  It  had  a  local  recorder.  By,  the 
local  custom  a -man  would  measure  off  his 
surface,  go  and  put  up  his  monuments,  run 
out  his  lines,  put  up  bis  notice,  and  he  had 
20  days  in  which  to  record  bis  notice  with 
the  local  recorder.  It  was  the  custom  for 
the  notices  to  be  posted  upon  the  claim.  If 
one  had  discovered  no  vein  he  would  post 
the  notice  at  the  starting  point  That  custom 
prevailed  until  the  year  1896  or  '97,  when 
the  state  law  went  into  effect.  After  that 
the  notices  were  sent  to  the  county  recorder 
for  record.  I  don't  know  what  is  the  custom 
on  Hayden  Hill  at  the  pi-esent  time  in  re- 
gard to  posting  notices  on  the  claim."  Plain- 
tiff Anderson  testified  that  from  1896  to  the 
present  time  the  custom  was  to  post  the  no- 
tice on  the  mine  and  record  It  with  the  coun- 
ty recorder. 

Appellants  concede  that  the  Judgment 
should  be  affirmed  if  a  valid  prior  location 
was  made  and  the  regular  assessment  work 
kept  up  including  the  year  1900.  The  assess- 
ment work  was  adn;itted  to  have  been  done 
for  1899,  and  there  is  sufficient  evidence 
to  support  the  finding  that  it  was  done  for 
the  year  1900.  We  do  not  understand  that 
any  point  is  made  as  to  the  work  done  prior 
to  1899.  The  mining  law  of  the  United 
States  does  not  require  the  notice  of  location 
to  be  posted  or  recorded  (Carter  r.  Bacl- 
galupi,  83  Cal.  187,  23  Pac.  361;  Dwlnnell 
V.  Dyer,  145  Cal.  12,  78  Paa  247);'  and  It 
is  only  where  the  local  customs  and  rules  of 
the  miners  of  the  district  require  these  steps 
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that    tbey   are   necessary.    It   was   said   in 
Adnnis  V.  Crawford,   116  Cal.  498,  48  Pac. 
488,  that  a  mining  location  is  made  by  the 
marking   of   the   ground   by   monuments   so 
that  its  boundaries  may  be  readily  traced, 
the  posting  of  a  notice  thereon,  and,  where 
the  state  or  district  law  requires  it,  the  re- 
cording of  such  notice.    So  far  as  posting 
the  notice  is  concerned,  or  recording  it,  the  | 
statement  must  be  understood  to  have  In  i 
mind  local  rules  or  customs.    As  a  statement  I 
of  reqnirements  under  the  statute  it  is  in  j 
conflict  with  Adams  v.  Crawford,  supra,  and 
other  decisions  of  our  Supreme  Court,  and 
is  not  borne  out  by  the  statute.    Rev.   St. 
D.  S.  S  2324  [U.  S.  Comp.  St.  1901,  p.  1426). 
See  1  Lindley  on  Mines,  {  351. 

The  testimony  as  to  the  custom  of  miners 
at  Hayden  Hill  is  not  definite  as  to  the  time 
when  first  in  force.  The ,  witness  Hlghet 
did  not  state  at  what  time  the  custom  began 
to  which  he  testified;  it  ended  in  1806,  but 
whether  it  was  In  force  in  1893  be  did  not 
state.  In  the  absence  of  such  proof  we  must 
presTune  that  the  United  States  law  governed 
all  locations  at  that  time.  So  far,  then,  as 
the  objections  made  to  the  location  of  1893 
Is  concerned  they  are  without  merit  The 
objection  to  the  testimony  concerning  the 
work  performed  by  George  W.  McFarling 
was  based  upon  the  fact  that  the  original 
location  was  made  by  J.  H.  McFarling  and 
that  the  only  Interest  his  brother  George 
bad  was  by  a  parol  agreement,  whereas  it 
is  claimed  that  an  interest  in  a  mining  claim 
cannot  be  conveyed  by  parol ;  citing  Moore 
V.  Hamerstag,  109  Cal.  122,  41  Pac.  805,  and 
several  other  cases.  J.  H.  McFarling  testi- 
fied that  his  brother  George  had  a  one-fourth 
interest  In  the  mine  in  1899,  and  he  was  one 
of  the  persons  who  signed  the  location  in 
1900.  He  was  in  possession  with  his  brother, 
and  if  he  did  not  have  a  legal  title  to  bis 
interest  he  apparently  bad  an  equitable  in- 
terest, and,  whatever  his  interest,  his  labor 
should  be  considered  In  estimating  the  value 
of  the  assessment  work  done  in  1900,  whether 
be  was  paid  for  it  or  not.  The  question  is 
not  what  it  cost  to  do  the  assessment  work, 
but  was  It  worth  $100?  The  work  may  all 
have  been  contributed  gratuitously  and  still 
it  would  constitute  assessment  work  under 
the  law. 

When  the  plaintiffs  made '  their  location 
they  knew  that  the  mine  had  been  located 
and  worked  In  previous  years  and  that  the 
defendants  were  claiming  it  In  good  faith 
and  had  done  what  they  regarded  as  suflS- 
dent  assessment  work  in  1900.  Plaintiffs  ex- 
amined the  work  that  had  been  done,  and, 
deeming  It  insufficient  posted  their  notice 
claiming  by  the  boundaries  of  defendants' 
location ;  their  notice  of  location  was  posted 
near  defendants'  shaft  and  hoisting  works, 
and  the  only  discovery  work  done  by  plain- 
tiffs was  but  a  few  feet  away  from  where 
defendants  had  uncovered  the  ledge. 
Si  P.— 15 


As  the  McFarling  location  In  1893  con- 
formed to  the  requirements  of  law  and  was  val- 
id and  was  kept  in  force  by  annual  assessment 
work  to  and  including  the  year  1900,  the  at- 
tempted location  by  plaintiffs  In  the  spring  of 
1901  conferred  no  right  and  would  seem  to  fall 
within  the  reasoning  In  Dwlnnell  v.  Dyer, 
145  Cal.  12,  78  Pac.  247.  It  is  not  necessary 
to  consider  the  location  of  1900,  for  under 
It  defendants  had  all  of  the  year  1901  in 
which  to  do  the  necessary  assessment  work, 
and  tbey,  in  fact  were  claiming  under  the 
location  of  1893.  Plaintiffs  made  no  point 
as  to  the  triangular  shaped  strip  included 
In  this  latter  location  and  we  will  not  con- 
sider it 

The  Judgment  is  affirmed. 

Wo  concur:  BUCKLES,  J.;  MCLAUGH- 
LIN, J. 

(2  Cal.  App.  7S») 

BALLERINO  v.  SUPERIOR  COURT  OF 
LOS  ANGELES  COUNTY. 

(Court  of  Appeal,  Second  District  California. 
Jan.  30,   1906.) 

1.  Judgment— Vacation— Gbounds. 

Under  the  express  provisions  of  Code  Civ. 
Proc.  §  603,  a  judgment  of  the  superior  court 
may  be  vacated  for  incorrect  or  erroneous  con- 
clusions of  law  not  consistent  with,  or  not  sup- 
ported by,  the  findings  of  fact. 

2.  Same— Impeachment  of  Jvdombnt  Roix— 
Court  Files. 

The  record  or  judgment  roll  may  not  be  im- 
peached for  want  of  jurisdiction  by  the  minutes 
and  files  of  the  court  or  by  other  extrinsic  evi- 
dence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment  S  1820.J 

Application  by  Bartolo  Bailerino  for  a 
writ  of  certiorari  against  the  superior  court 
of  the  county  of  Los  Angeles.    Denied. 

Geo.  S.  Hupp,  for  petitioner.  Hugh  J. 
Crawford,  for  respondent. 

SMITH,  J.  Order  for  the  defendant  court 
to  show  cause  why  a  writ  of  certiorari  should 
not  be  issued  reviewing  its  action  "in  setting 
aside  and  vacating  a  certain  judgment  ren- 
dered on  the  27th  day  of  December,  1905," 
In  the  case  of  Crawford  v.  Bailerino,  apiieal- 
ed  from  a  Justice's  court.  In  the  certified 
copy  of  the  Judgment  roll  of  the  case  pre- 
sented by  the  defendant  two  judgments  ap- 
pear: The  one  entered  December  29,  1905, 
in  favor  of  the  plaintiff  for  the  sum  of  $1  and 
costs;  the  other  entered  January  8,  1906, 
also  In  favor  of  the  plaintiff,  for  the  sum  of 
?200  and  costs.  The.  former  Judgment  con- 
tains the  finding  that  the  allegations  of  the 
complaint  are  true  and  those  of  the  answer 
untrue,  and  the  conclusion  of  law  that  the 
plaintiff  is  entitled  to  the  Judgment  rendered, 
i.  e.,  for  the  sum  of  $1  and  costs.  The  later 
judgment,  it  appears  from  the  recitals  there- 
in, was  entered  on  the  motion  of  the  plaintiff 
to  vacate  the  earlier  Judgment  on  the  ground 
that  the  same  was  not  consistent  with  or  sup- 
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ported  by  the  flndiogs  of  fact,  and  to  enter 
the  proper  Judgment. 

Upon  the  facts  thus  appearing,  there  can 
be  no  doubt  that  these  proceedings  of  the 
court  were  within  Its  Jurisdiction.  Code  Civ. 
Proc.  $  6C3;  Galvin  v.  Palmer,  134  Cal.  426, 

66  Pac.  572;  Colton  L,  &  W.  Co.  t.  Swartz, 
99  Cal.  278,  33  Pac.  878;  Tyrrell  v.  Baldwin, 

67  Cal.  1,  6  Pac.  867.  But  the  contention  of 
plaintiff  is  that  another  and  different  Judg- 
ment from  that  of  December  29th  was  ren- 
dered by  the  court  on  the  27th,  as  evidenced 
by  an  opinion  of  the  court  dictated  on  that 
day  and  signed  and  filed  by  the  Judge  either 
on  that  or  the  following  day,  and  by  an  entry 
in  the  minutes  of  the  court,  and  that  it  was 
not  within  the  Jurisdiction  of  the  court  to 
vacate  this  order.  But  it  Is  a  familiar  prin- 
ciple that  the  record  or  Judgment  roll  cannot 
be  impeached  for  want  of  Jurisdiction  by 
evidence  aliunde,  and,  hence,  that  the  minutes 
and  files  of  the  court  are  inadmissible  for 
that  purpose.  The  case  therefore  comes  di- 
rectly within  the  application  of  the  authori- 
ties cited  above. 

The  writ  is  therefore  denied. 

We  concur:    GRAY,  P.  J. ;  ALLEN,  J. 


(2  Cal.  App.  767) 

In  re  NEWELL. 

(Court  of  Appeal,  Second  District,  California. 

Jan.    30.    1906.    Rehearing    Denied    by 

Supreme  Court  March  27,  1906.) 

1.  MuNiciPAi,  Corporations— Police  Power 
— Building  Kequlatioks— Fire  Limits. 

Under  Const,  art.  11,  §  11,  authorizing 
cities  to  enforce  such  police  regulations  as  are 
not  in  conflict  with  general  laws,  it  is  competent 
for  a  city  to  declare  it  unlawful  for  any  person 
to  erect  or  maintain  any  tent  or  movable  struc- 
ture within  the  fire  limits  of  the  city. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  1334.] 

2.  Same— Reasonableness   op  Reoulaiions 
— Pkesumition. 

The  legislative  body,  being  the  sole  judge 
of  the  necessities  for  a  police  regulation,  the 
same  on  its  face  l>eing  reasonable,  will  be  so  pre- 
sumed by  the  courts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  1378.] 

8.  constittjttonal   law  —  due   process   of 

Law— Police  Regulations. 

The  constitutional  provisions,  declaring 
that  property  shall  not  be  talcen  without  due 
prooe<<s  of  law,  having  no  application  to  statutes 
passed  in  the  exercise  of  the  police  power. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  iS  762-847.] 

4.  Same  —  Class  Legislation  —  Boildino 

Regitlations. 

A  municipal  ordinance,  declaring  it  un- 
lawful to  erect  a  tent  or  movable  structure  with- 
in the  fire  limits  of  the  city,  is  not  class  legis- 
lation, but  applies  to  all  persons  similarly  situat- 
ed. 

lEA.  Note. — For  cases  in  point,  see  vol.  10, 
Cent.  Dig.  Constitutional  Law,  §S  649,  665.] 


Application  by  N.  B.  Newell  for  writ  of 
habeas  corpus.    Denied. 

Emmet  H.  Wilson,  for  petitioner.  George 
Beebe,  Pros.  Atty.,  for  the  People. 

ALLEN,  J.  The  petitioner  is  In  custody 
after  a  conviction  of  a  violation  of  section  141 
of  Ordinance  No.  10,405,  N.  S.,  of  the  city  of 
Los  Angeles,  which  provides:  "It  shall  be 
unlawful  for  any  person,  firm,  or  corporation, 
to  erect  or  maintain  any  tent  or  movable 
structure  of  any  kind  whatsoever  in  that  por- 
tion of  the  city  of  Los  Angeles  described  in 
section  31  hereof  as  the  fire  limits."  He 
claims  that  such  custody  is  unlawful,  t>ecause 
the  structure  maintained  by  petitioner  is  a 
small  tenthouse  In  which  he  is,  and  was  at 
the  date  of  the  passage  of  the  ordinance,  en- 
gaged in  business.  The  authority  of  the 
council  to  adopt  an  drdinance,  either  under 
the  charter  or  otherwise,  by  which  the 
maintenance  of  a  structure  erected  before  the 
date  of  the  passage  of  the  ordinance  may  be 
made  unlawful,  is  challenged. 

There  is  nothing  pleaded  dehors  the  or- 
dinance by  virtue  of  which  petitioner  claims 
that  the  same  Is  unreasonable,  oppressive,  or 
void  as  applying  to  his  property  distinguished 
from  other  property  within  the  fire  limits. 
The  police  power  of  a  city  is  derived  from 
the  Constitution  (article  11,  {  11),  and  not 
alone  from  the  charter.  The  subject-matter 
of  the  ordinance  is  referable  to  the  police 
power.  "In  order  to  protect  the  property  of 
all  its  citizens  from  the  ravages  of  fire  [the 
Council]  may  establish  fire  limits,  and  regu- 
late or  prevent  the  use  of  wooden  buildings 
within  such  limits;  and,  although  this  may 
disturb  the  enjoyment  of  the  rights  of  an 
individual,  he  is,  in  contemplation  of  law, 
compensated  by  sharing  the  general  benefits 
derived  from  it."  Ex  parte  Fiske,  72  Cal. 
127,  13  Pac.  810;  Ex  parte  Lacey,  108  Cal. 
330,  41  Pac.  411,  38  L.  R.  A.  640,  49  Am.  St. 
Rep.  93.  The  legislative  body,  being  the  sole 
Judge  of  the  necessities  for  regulation,  the 
same  on  its  face  being  reasonable,  will  be 
BO  presumed.  In  re  Smith,  143  Cal.  370.  77 
Pac.  180.  "It  Is  settled  law  that  all  property 
is  held  subject  to  the  exercise  of  police  power, 
and  that  the  provisions  of  the  Constitution, 
•  ♦  •  declaring  that  property  shall  not 
be  taken  without  due  process  of  law,  have 
no  application  in  such  cases."  Odd  Fellows' 
Cem.  Ass'n  v.  San  Francisco,  140  Cal.  235, 
73  Pac.  987.  This  ordinance  Is  In  no  sense 
class  legislation.  It  applies  to  all  persons 
similarly  situated. 

The  prayer  of  the  petitioner  is  denied,  and 
the  prisoner  remanded. 

We  concur:    GRAY,  P.  J. ;  SMITH,  J. 
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(2  Cal.  App.  760) 

BOARD  OF  LIBRARY  TRUSTEES  OF 
CITY  OF  HANFORD  et  aj.  v.  BOARD  OF 
TRUSTEES  OF  CITY  OF  HANFORD  et  al. 

(Coart  of  Appeal,  Third  District,  California. 
Jan.  30,  1906.) 

1.  CHABITIES  —  LiBBABIES  —  CONSTEUCTION  — 

Statutes. 

St.  1901,  p.  557,  c.  170,  providing  for  the 
establishment  of  free  public  libi^ries  and  read- 
ing rooms,  creating  a  board  of  trustees,  and 
prescribing  their  duties,  does  not  epibrace  the 
construction  of  a  library  to  be  erected  with 
funds  donated  to  a  city,  unless  the  gift  by  its 
terms  and  conditions,  either  expressly  or  by 
proper  implication,  so  provides. 

2.  Same. 

St.  1883,  p.  269,  c  49,  {  862,  amended 
March  9,  1903  (St.  1903,  p.  93,  c.  86),  provides 
that  trustees  of  cities  of  the  sixth  class  may 
purchase,  lease,  or  receive  realty  and  personalty 
tor  municipal  purposes  and  control,  and  dispose 
of  and  convey  the  same  for  the  city's  benefit. 
Subdivision  12  authorizes  such  cities  to  erect 
and  maintain  buildings  for  municipal  purposes, 
and  subdivision  13,  to  acquire,  own,  construct, 
maintain,  and  operate  public  libraries,  and  sub- 
division 16,  to  do  anything  necessary  to  carry 
out  the  provisions  of  the  chapter.  Held  that, 
where  a  gift  was  made  to  a  city  of  such  class  for 
the  construction  of  a  free  public  library  building, 
the  erection  of  such  building  was  within  the  ju- 
risdiction of  the  board  of  trustees  of  the  city,  as 
distingnished  from  the  city's  board  of  library 
trtistees. 

Appeal  from  Superior  Court,  Kings  County; 
H.  Z.  Austin,  Judge. 

Suit  by  the  board  of  library  trustees  of 
the  city  of  Hanford  and  others  against  the 
board  of  trustees  of  the  city  of  Hanford  and 
others.  From  a  judgment  in  favor  of  de- 
fendants, plaintiffs  appeal.    Affirmed. 

Dixon  L.  Phillips  and  H.  S.  Jacobs,  for 
appellants.    H.  P.  Brown,  for  respondents. 

CHIP.\IaN,  p.  J.  This  is  an  action  to 
restrain  defendants  from  letting  a  contract 
for  the  erection  of  a  public  library  building  in 
the  city  of  Hanford;  the  cost  thereof  to  be 
paid  out  of  the  donation  of  $12,500  made  by 
Andrew  Carnegie.  A  demurrer  was  interposed 
to  the  complaint  for  Insufficiency  of  facts,  al- 
so that  plaintiff  had  not  legal  capacity  to  sue, 
also  for  uncertainty.  The  demurrer  was  sus- 
tained without  leave  to  amend,  and  judgment 
passed  for  defendants  that  plaintiffs  take 
nothing  by  the  action. 

It  appears  from  the  complaint:  That  Han- 
ford is  a  city  of  the  sixth  class,  organized  in 
January,  1^,  under  the  act  of  March  13, 
1883  (St  1883,  p.  269.  c.  49);  that  pursuant 
to  the  act  "to  establish  free  public  libraries 
and  reading  rooms,"  approved  April  26,  1880 
(St  1880,  p.  231,  c.  126),  the  defendant  board 
of  trustees  of  the  city  of  Hanford  did  regu- 
larly and  duly  pass  a  resolution  establishing 
in  said  city  a  free  public  library  and  read- 
ing room,  and  did  provide  for  the  levy  and 
collection,  as  in  other  cases,  annually,  a  tax 
not  to  exceed  one  mill  on  the  dollar  for  the 
purpose  of  maintaining  such  free  public  li- 
brary and  reading  room  in  said  city;  that 
since  April   11,   1900,   there   has  been,  and 


now  Is,  a  duly  appointed,  elected,  and  quali- 
fied board  of  library  trustees  of  the  afore- 
said library  and  free  reading  room,  estab- 
lished as  aforesaid,  managed  and  controlled 
by  a  board  of  library  trustees  consisting  of 
five  members;  that  on  April  15,  1903,  the 
plaintiffs  above  named  became,  ever  since 
have  been,  and  now  are,  the  duly  elected 
and  acting  board  of  library  trustees  of  said 
city,  and  are  vested  with  all  the  rights  and 
powers  conferred  upon  said  board  under  the 
act  of  March  23,  1901  (St  1901.  p.  557,  c.  170), 
being  "an  act  to  provide  for  the  establishment 
and  maintenance  of  public  libraries  within 
municipalities";  that,  "between  the  1st  day 
of  April,  1903,  and  the  1st  day  of  July,  1903, 
one  Andrew  Carnegie  gave  and  donated  the 
sum  of  112,500.00  to  the  said  city  of  Hanford 
for  the  express  purpose  of  defraying  the  cost 
and  expense  of  building  and  constructing  in 
said  city  of  Hanford  a  building  to  be  used 
only  for  the  purpose  of  a  public  library 
building  in  said  city  of  Hanford  for  the  pub- 
lic generally  and  the  inhabitants  of  said  city 
in  particular,  and  the  said  city  of  Hanford 
thereafter  did  duly  accept  said  gift  and  dona- 
tion; and  the  said  gift  and  donation  was 
by  the  said  Andrew  Carnegie  declared  and 
created  •  •  •  prior  to  the  commence- 
ment of  this  action  and  about  May  22,  1903." 
It  is  then  alleged  that  ever  siuce  said  sum 
was  so  donated  "the  said  board  of  library 
trustees  of  the  said  city  of  Hanford,  as  such 
board,  have  In  their  Judgment  duly  and  regu- 
larly concluded  and  determined  that  no  suita- 
ble building,  or  portion  thereof,  has  ever,  at 
any  time  since  the  giving  and  donating  of  said 
money  by  said  Carnegie,  been  provided,  or 
now  provided,  by  the  legislative  body  of 
said  city  of  Hanford,  to  wit  the  board  of 
trustees  of  said  city  of  Hanford,  for  said  li- 
brary therein."  The  complaint  then  sets  forth 
that  about  January  25,  1904,  the  defendants  ad- 
vertised for  plans  and  specifications  and  es- 
timates of  cost  for  the  "construction  of  a 
building  for  said  public  library  in  said  city, 
and  such  cost  to  be  paid  out  of  and  from 
the  money  so  donated  and  given  by  said 
Carnegie,"  and  that  defendants,  about  Feb- 
ruary 23, 1904,  "adopted  plans  for  such  build- 
ing, to  l>e  paid  for  out  of  such  fund,  and  are 
about  to  award  a  contract  fc*  the  construc- 
tion of  said  public  library  building  to  be 
paid  for  out  of  said  donated  fund";  that 
such  acts  on  the  part  of  defendants  "were 
and  are  unlawful  and  a  usurpation  of  au- 
thority which  the  complaint  alleges  properly 
and  legally  should  of  right  be  done  and  per- 
formed by  plaintiffs,  as  such  board  of  library 
trustees  under  said  act  of  March  23,  1901." 
An  injunction  is  prayed  for  "restraining  de- 
fendants from  awarding  said  or  any  contract 
for  the  purposes  named,  the  cost  of  which  it 
to  be  paid  out  of  said  money  so  donated  by 
said  Carnegie  and  from  interfering  with  plain- 
tiffs in  the  discharge  of  their  duties  imposed 
upon  them  by  law." 
The  principal  question  argued  in  the  briefs. 
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and  calling  for  decision,  Is  as  to  which  one  o'f 
these  bodies  Is  legally  empowered  to  construct 
the  proposed  library  btillding.  Respondents 
set  forth  some  facts  in  their  brief  as  to  the 
terms  and  conditions  on  which  Mr.  Csrnegle 
made  the  gift,  but  they  cannot  be  considered, 
however  proper  they  might  be  in  an  answer. 
We  are  conflned  in  our  examination  to  the 
facts  alleged  in  the  complaint  and  admitted 
by  the  demurrer.  It  appears  that  the  dona- 
tion was  to  the  city,  not  to  the  board  of 
library  trustees,  to  which  it  might  have  been 
legally  made  by  the  donor,  as  the  act  gives 
this  board  power  to  take  property  by  gift. 
St.  1901,  p.  557,  c.  170.  The  question  is 
narrowed  to  this:  The  money  having  been 
given  to  the  city  "for  the  express  purpose  of 
defraying  the  cost  and  expense  of  building 
and  constructing  in  said  city  of  Hanford  a 
building  to  be  used  only  for  the  purpose  of  a 
public  library  building,"  have  the  trustees 
of  the  library  the  exclusive-  right  to  spend 
this  money,  or  may  not  the  trustees  of  the 
city  do  so?  The  powers  of  the  board  of  trus- 
tees of  cities  of  the  sixth  class  are  set  forth 
In  section  862  of  the  municipal  government 
act  of  1883  (St.  1883.  p.  260,  c.  49),  amended 
March  9,  1903  (St.  1903,  p.  93,  c.  86).  Among 
their  enumerated  powers  are:  "Second — To 
purchase,  lease,  or  receive  real  estate  and 
personal  property  as  may  be  necessary  or 
proper  for  municipal  purposes,  and  to  con- 
trol, dispose  of,  and  convey  the  same  for  the 
benefit  of  the  city  or  town.  •  ♦  •  Twelfth 
— To  erect  and  maintain  buildings  for 
municipal  purposes.  Thirteenth — To  acquire, 
own,  construct,  maintain  and  operate  •  •  • 
public  libraries.  •  •  •  Sixteenth — ^To  do 
and  perform  any  and  all  other  acts  and 
things  necessary  or  proper  to  carry  out  the 
provisions  of  this  chapter." 

The  act  to  establish  free  public  libraries 
and  reading  rooms  was  passed  April  26,  1880 
(St.  1880,  p.  231,  c.  120),  under  which  the 
Hanford  public  library  and  reading  room 
was  established  by  the  city.  This  act  was 
repealed  by  act  of  March  23,  1901  (St.  1901, 
p.  557,  c.  170),  the  twelfth  section  (page  500) 
of  which  contains  also  the  proviso  "that  as 
to  existing  libraries  this  act  shall  be  deemed 
a  continuation  thereof,  and  such  libraries 
shall  be  governed  hereby  accordingly" ;  1.  e., 
the  repealing  act  continues  existing  libraries 
established  under  the  act  of  1880,  but  they 
are  to  be  governed  by  the  act  of  1901,  to 
which  we  must  now  look  for  the  powers  of 
the  board  of  library  trustees.  The  complaint 
avers  that  the  trustees  (plaintiffs)  were  ap- 
IK>inted  and  are  acting  under  the  act  of  1901. 
This  act  provides,  among  other  things,  as 
follows:  The  library  is  to  be  managed  by 
the  trustees  appointed  by  the  executive  head 
of  the  municipality.  Section  3  (p.  658). 
The  board  shall  have  power :  First,  to  make 
rules  for  the  government  of  the  libraries 
"and  all  property  belonging  thereto" ;  second, 
to  administer  any  trust  created  for  such  11- 
hrarles  "and  receive  by  gift,  devise,  or  be- 


quest and  hold  in  trust  or  otherwise,"  etc. ; 
third,  to  appoint  officers  and  employes  and 
fix  their  compensation;  fourth, -to  purchase 
books  and  other  personal  property;  fifth, 
"to  purchase  such  real  property,  and  erect 
or  rent  and  equip,  such  building  or  buildings, 
room  or  rooms,  as  may  be  necessary,  when 
in  their  Judgment  a  suitable  building,  or 
portion  thereof,  has  not  been  provided  by  the 
legislative  body  of  the  municipality  for  such 
libraries";  eighth,  to  do  and  perform  all 
other  acts  necessary  or  proper  to  carry  out 
the  provision  of  the  act.  Section  5.  The 
trustees  are  required  to  report  to  the  mu- 
nicipality, and  the  latter  is  required  to  levy 
a  tax  to  maintain  the  library  and  to  purchase 
property  necessary  therefor.  Section  8  (page 
559),  provides:  "The  revenue  derived  from 
said  tax,  together  with  all  money  acquired 
by  gift,  devise  or  bequest,  or  otherwise  for 
the  purposes  of  tlie  library,  shall  be  appor- 
tioned to  a  fund  to  be  designated  the  library 
fund  and  be  applied  for  the  purposes  herein 
authorized.  If  such  payment  into  the  trea- 
sury should  be  inconsistent  with  the  condi- 
tions or  terms  of  any  such  gift,  devise,  or  be- 
quest, the  board  shall  provide  for  the  safety 
and  preservation  of  the  same,  and  the  appli- 
cation thereof  to  the  use  of  the  library.  In 
accordance  with  the  terms  and  conditions  of 
such  gift,  devise  or  bequest  Payments  from 
said  fund  shall  be  made  In  the  manner  pro- 
vided for  the  payment  of  other  demands 
against  the  municipality;  provided,  that  de- 
mands upon  said  fund  shall  be  presented  to 
the  board  of  library  trustees  for  allowance 
rather  than  to  the  legislative  or  other  tody 
of  the  municipality."  Section  11  (page  660) 
provides :  "The  title  to  all  property  acquired 
for  the  purposes  of  such  libraries,  where  not 
Inconsistent  with  the  terms  of  its  acquisition, 
or  otherwise  designated,  shall  rest  in  the 
municipalities  in  which  such  libraries  are, 
or  are  to  be  situated,  and  In  the  name  of  the 
municipal  corporations  may  be  sued  for  and 
defended  by  action  at  law  or  otherwise." 
Section  18  provides  for  the  disestablishment 
of  any  library  established  under  the  act,  upon 
the  petition  of  one-fourth  of  the  electors  of 
any  such  municipality. 

It  is  not  necessary  to  enter  upon  any  ex- 
tended analysis  of  these  various  acts  to 
determine  the  limitations  of  the  several 
powers  of  the  respective  boards  of  trustees 
in  the  case  now  before  us.  The  acts  author- 
izing the  establishing  of  libraries  cannot  be 
held  to  embrace  by  their  terms  a  library 
biflldlng  to  be  erected  with  funds  donated 
to  the  city  of  Hanford,  unless  it  be  shown 
that  the  gift,  by  its  terms  and  conditions, 
.  or  by  Just  Implication,  so  provides.  It  is 
made  the  duty  of  the  municipality  to  provide 
a  Suitable  building  for  the  library,  and  it  is 
only  when  It  fails  so  to  do  that  the  board  of 
library  trustees  are  authorized  to  provide 
the  building.  But  the  statute  does  not  deal 
with  libraries  other  than  those  contemplated 
by  the  statute.    It  was  said  of  the  act  of 
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1880,  In  People  r.  Howard,  94  Cal.  73,  29 
Pac.  485:  "The  act  of  1880  does  not  apply 
to  all  libraries,  but  only  to  such  as  may  be 
established  under  its  provisions.  It  does  not 
give  to  the  trustees  elected  under  it  any 
powers  over  other  libraries" — and  the  same 
may  be  said  or  the  act  of  1901.  The  library 
act.  In  terms,  excepts  from  its  operation 
money  donated,  If  the  conditions  of  the  gift 
are  inconsistent  with  the  provisions  of  the 
act,  and  the  act  requires  "the  application 
thereof  [the  money  given]  to  the  use  of  the 
library  In  accordance  with  the  terms  and 
conditions  of  such  gift."  The  complaint 
shows  that  the  gift  here  was  made  to  the 
city  of  Hanford  "for  the  express  purpose  of 
defraying  the  cost  and  expense  of  building 
and  constructing  a  building  to  be  used  only 
for  the  purpose  of  a  public  library  building 
In  said  city,"  but  it  is  nowhere  alleged  that 
the  donor  intended  this  building  to  take  the 
place  of  the  building  which  the  municipality 
might  erect  under  the  provisions  of  the  law, 
or  that  the  money,  donated  was  to  become  a 
part  of  the  library  fund  provided  for  by  law. 
So  far  as  appears,  the  Carnegie  library 
building  Is  to  be  used  for  library  purposes 
entirely  Independent  of  the  library  building 
and  library  authorized  by  the  act.  The  com- 
plaint shows  a  gift  to  the  city  for  a  specific 
purpose,  and  no  other,  and,  as  the  gift  Is  to 
the  city,  and  not  to  the  library  trustees,  who 
might  have  been  named  by  the  donor,  it  would 
seem  to  fdllow  that  the  city  alone  could 
carry  out  this  specific  object,  namely,  erect 
the  building.  The  allegation  that  the  gift 
"was  by  the  said  Andrew  Carnegie  declared 
and  created  for  the  public  library  of  the 
said  city  of  Hanford,  and  construction  and 
building  of  a  public  library  building  in  said 
dty,"  is  not  sufficient  to  show  that  the  money 
thus  don.ated  was  made  a  part  of  the  library 
fund  over  which  a  certain  control  is  given 
to  tlie  library  trustees.  It  will  be  noticed 
that  the  act  provides  for  the  disestablishment 
of  the  library  created  by  the  act  upon  the 
petition  of  one-fourth  of  the  electors  of  the 
city.  It  Is  not  to  be  presumed  that  Mr. 
Carnegie  would  malce  a  donation  the  purpose 
of  which  could  be  thus  easily  thwarted.  It 
Is  altogether  probable  that  he  made  ample 
provision  by  the  conditions  of  the  gift  to 
secure  some  sort  of  permanency  to  the  libra- 
ry he  was  helping  to  create.  The  pleader 
falls  to  set  forth  any  of  the  conditions  of  the 
gift  further  than  that  the  money  was  to  be 
used  to  erect  a  library  building.  As  the  do- 
nor Intrusted  the  fund  to  the  city  alone,  the 
city  alone  can  execute  the  trust.  When  the 
city  has  provided  a  library  building  by  the 
expenditure  of  this  money,  and  has  in  other 
respects  performed  the  conditions  imposed, 
whatever  they  may  be,  It  is  probable  that 
there  will  be  nothing  found  In  the  terms  of 
the  donation  to  Interfere  with  the  library 
now  In  use,  and  as  augmented  by  other  books 
being  placed  under  the  management  of  the 
board  of  library  trustees. 


But, ,  however  this  may  be,  we  think  the 
complaint  fails  to  show  sufficient  facts  to 
warrant  the  court  In  Interfering  with  the 
city  authorities  in  their  effort  to  provide  a 
public  library  building  for  the  city  of  Han- 
ford out  of  the  Carnegie  money  given  to  the 
city  for  that  purpose. 

The  judgment  Is  afflrnfed. 

We  concur:  McLAUGHLIN,  J.;  BUCK- 
LES, J. 

(2  Cal.  App.  763) 

Ex  parte  HORWITZ. 

(Court   of   Appeal,   First   District,   California. 
Jan.  -27.   1006.) 

1.  Abbest  in  Civil  Actions  —  Statdtobt 
Pbovisioks— APPUCABirmr. 

The  right  to  arrest  a  defendant  in  a  civil 
action  is  a  part  of  the  remedy  accorded  plaintiff 
bsr  the  law  of  the  place  where  the  suit  is  brought 
without  regard  to  the  domicile  of  the  parties, 
the  origin  of  the  right,  or  place  of  the  commis- 
sion of  the  act  relied  on. 

[Ed.  Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  Arrest,  §  6.] 

2.  Money    Received— Pixadino — Complain* 

— SumciENCT. 

A  complaint  in  the  ordinary  form  of  In- 
debitatus assumpsit  alleging  an  indebtedness 
of  defendant  to  plaintiff  in  the  sum  of  $6,260 
for  certain  foreign  coins  delivered  to  defendant 
by  plaintiff  worth  $C,200,  which  sum  defendant 
undertook  to  pay  on  demand,  states  a  cause  of 
action,  though  it  does  not  aver  a  demand,  as  the 
bringing  of  the  action  is  a  sufficient  demand. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Money  Received,  $  36.] 

3.  Abbest  in  Civil  Actions  —  Affidavit  — 

StTFPlCIENCT. 

An  affidavit  for  the  arrest  of  defendant 
averred  that  a  copy  of  the  verified  complaint 
was  annexed  thereto  and  made  a  part  thereof, 
that  the  cause  of  action  therein  set  forth  existed 
in  favor  of  plaintiff  against  defendant  and  that 
the  allegations  contained  therein  were  true. 
The  copy  of  the  complaint  attached  to  the  affi- 
davit stated  a  cause  of  action  in  indebtitata» 
assumpsit.  Held,  that  the  affidavit  stated  a 
cause  of  action,  within  Code  Civ.  Proc.  {  481, 
providing  that  before  an  order  of  arrest  can  i>e 
made  it  must  appear  by  affidavit  that  a  cause 
of  action  exists. 

4.  Same  —  Complaint  —  Failube  to  Allege 
Feaod  Belied  On— Eftect. 

Code  Civ.  Proc.  g  479,  subd.  4,  provides  " 
that  a  defendant  may  be  arrested  when  be  has 
been  guilty  of  fraud  in  contracting  the  debt  or 
incurring  the  obligation  sued  on.  Section  480, 
provides  that  an  order  for  the  arrest  must  be 
obtained  from  a  judge  of  the  court  in  whicli 
the  action  is  brought  Section  481  provides 
that  the  order  of  arrest  may  be  made  wlien  it 
appears  by  affidavit  that  a  cause  of  action  men- 
tioned in  section  479  exists.  Held,  that  lue 
jurisdiction  to  issue  an  order  of  arrest  depends 
on  the  affidavit  required  by  section  481,  and 
such  order  is  not  void  because  the  complaint 
does  not  charge  the  fraud  relied  on  in  the  affi- 
davit. 

5.  Same— Affidavit— Avebments  op  Fbaud— 
sofficienct. 

An  affidavit  for  an  order  for  the  arrest  of 
defendant  in  a  civil  action  which  avers  tliat  de- 
fendant in  a  foreign  countnr  presented  to  plain- 
tiff a  forged  check,  and  obtained  thereon  for- 
eign coin  of  the  value  of  $6,260,  and  shortly 
afterwards  took  passage  for  the  United  States 
under  an  assumed  name,  is  sufficient  to  au- 
thorize the  court  to  issue  an  order  for  defend- 
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ant's  arrest,  under  Code  Civ.  Proc.  8  479,  subd. 
4.  providing  that  defendant  may  be  arrested 
when  he  has  been  guilty  of  fraud. 

Application  by  Ernest  B.  Horwlta  for  a 
writ  of  habeas  corpus  to  obtain  petitioner's 
discharge  from  custody.  Petitioner  re- 
manded. 

Wal.  J.  Tnska,  for  petitioner.  Cbas.  P. 
Eells,  for  respondent 

HALts  J.  Petitioner  Is  in  custody  under 
an  order  of  arrest  issued  in  a  civil  action. 
The  suit  is  [tending  In  the  8Ui>erior  court  of 
the  city  and  county  of  Snn  Francisco,  tbis 
state,  but  it  appears  from  tbe  attidavit  upon 
which  the  order  was  made  that  the  cause  of 
action  arose  at  Shanghai,  China,  and  the 
fraudulent  acts  set  up  as  warranting  the  ar- 
rest were  committed  there,  and  neither  of  tbe 
litigants  are  citizens  or  residents  of  tbe  state 
of  California.  For  these  reiiRons  It  is  con- 
tended that  petitioner  is  not  liable  to  arrest 
In  a  civil  suit  brought  in  this  state. 

Tbis  contention  cannot  be  sust.-iinetL  The 
right  to  arrest  a  defendant  In  a  civil  action 
Is  a  part  of  the  remedy  accorded  tlio  phiintiCf. 
"The  form  of  remedies  and  the  order  of  ju- 
dicial proceedings  are  to  be  according  to  the 
law  of  the  place  where  the  action  Is  insti- 
tuted, without  any  regard  to  the  domicile 
of  tbe  parties,  the  origin  of  the  rigiit.  or  the 
country  of  the  act."  Story  on  Conflict  of 
Laws.  I  558.  Again  the  same  author,  in  sec- 
tion 071,  lays  down  the  same  rule  tvith  par- 
ticular regard  to  the  right  of  arrest.  To  the 
same  effect  are  Claflin  v.  Frenkel,  20  Uun 
(N.  T.l  288;  Rrown  v.  Ashl.rough.  40  How. 
Prac.  (N.  T.)  220;  City  Bank  v.  Lunilcy,  28 
How.  Prac.  (N.  Y.)  397;  Gosline  v.  Place,  32 
Pa.  520.  The  only  cases  cited  by  petitioner 
in  8Ui>port  of  his  contention — Blason-  ▼. 
Bruno,  33  Barb.  (N.  Y.)  520.  21  How.  Prac. 
112  (a  decision  by  a  single  judge  at  chambers) 
— has  since  been  overniled  in  Claflin  ▼. 
Frenkel.  supra.  As  appears  by  the  copy  of 
the  complaint  attached  to  the  nftldavit  for 
the  arrest  of  defendant  the  complaint  Is  In 
the  ordinary  form  of  Indebitatus  assumpsit 
alleging  an  Indebtedness  of  defendant  to  plain- 
tiff In  the  sum  of  $C.2G0  for  certain  Chinese 
coins  delivered  to  defendant  by  plaintiff  of 
the  value  of  $<>.2(X),  "which  sum  tlie  defendant 
undertook  and  agreed  to  pay  plaintiff  at  any 
time  thereafter  on  demand."  It  Is  not  al- 
leged that  any  demand  for  payment  has  ever 
been  made  upon  defendant,  and  for  this  rea- 
son It  is  urged  that  tbe  affidavit  does  not 
show  the  existence  of  a  cause  of  action,  and 
that  therefore,  the  order  of  arrest  is  void 
(Code  Civ.  Proc.  §  481).  It  Is  well  establish- 
ed that  a  promissory  note  payable  on  de- 
mand Is  due  at  once,  and  no  demand  is  neces- 
sary before  suit  the  suit  Itself  being  a  suf- 
ficient dcnmnd.  Ziel  v.  Dukes,  12  Cal.  482; 
Cousins  V,  Partridge,  70  Cnl.  224,  21  Pac.  745; 
O'Nell  V.  Magner,  81  Cal.  033,  22  Pac.  870, 
16  Am.  St  Kep.  88 ;  Jones  v.  NIcholl,  82  Cal. 
32,  22  Pac.  87a    In  Ilalleck  v.  Moss,  22  CaL 


278,  the  same  rule  was  held  to  apply  to  or- 
dinary contracts  for  the  payment  of  money 
when  the  action  is  brought  against  the  prin- 
cipal debtor.  Tbe  correctness  of  the  rule 
laid  down  in  Halleck  v.  Moss,  supra,  Is  rec- 
ognized In  Pierce  v.  Whiting,  C3  Cal.  543, 
where  It  Is  held  that  a  demand  Is  necessary 
before  suit  where  the  action  is  against  a 
surety.  Mullally  v  Townsend,  119  Cal.  47, 
CO  Pac.  lOUG,  cited  by  petitioner,  was  also 
an  action  against  a  surety.  Under  the  rule 
laid  down  In  Halleck  v.  Moss,  supra,  it  was 
not  necessary  in  this  case  to  aver  a  demand, 
as  the  bringing  of  tbe  action  is  a  sufficient 
demand.  It  is  urged  that  it  does  not  appear 
from  the  affidavit  that  a  cause  of  actloa 
exists,  for  the  reason  that  tbe  fa<-ts  constitut- 
ing the  cause  of  action  are  not  set  out  In  tli« 
affidavit 

Before  an  order  of  arrest  can  be  made 
It  must  ap|>ear  by  affidavit  that  a  sufficient 
cause  of  action  exists  (Code  Civ.  Proc.  I 
481).  In  this  regard  the  affidavit  states, 
"that  a  copy  of  the  verlfled  complaint  in  this 
action  filed  today  is  hereto  annexed  and  made 
a  part  of  this  affidavit;  and  that  the  cause 
of  action  therein  set  forth  exists  in  favor 
of  the  plaintiff  and  against  said  defendant, 
and  affiant  avers  that  the  allegations  con- 
tained therein  are  true."  A  copy  of  tbe 
complaint  was  attached  to  the  affidavit, 
stating  a  cause  of  action  in  indebitatus  as- 
sumpsit In  McG livery  v.  Morehead,  2  CaL 
0U7,  it  was  said  that  it  Is  insufficient  to  refer 
to  the  complaint  to  show  what  the  affidavit 
ought  Itself  to  disclose,  although  it  Is  posi- 
tively averred  that  such  complaint  Is  true; 
but  in  this  case  a  copy  of  tiie  oomt>laiat  was 
not  attached  to  the  affidavit;  and  as  the 
statute  then  required,  as  it  does  now,  that 
a  copy  of  tbe  aflidavlt,  together  with  a  copy 
of  the  order,  should  be  served  upon  tbe  de- 
fendant when  arrested,  the  pur|(Ose  of  tbe 
law  would  uot  be  compiled  with  by  a  refer- 
ence to  a  document  on  file  simply  In  the 
clerk's  office.  In  I.igare  v.  Cal.  S.  B.  R.  Co., 
76  Cal.  CIO.  18  Pac.  777.  It  was  held  that  an 
affidavit  for  the  publication  of  summons 
coulii  refer  t6  a  complaint  and  adopt  Its  con- 
tents so  as  to  make  them  a  part  of  the  affi- 
davit It  Is  there  said:  "The  affidavit 
could  refer  to  any  document  on  file,  and 
adopt  Its  contents.  In  8u<-h  case  tbe  oatb 
to  the  affidavit  is  an  oath  to  the  truth  of  tbe 
document  referred  to.  The  affidavit  here 
did  refer  to  the  original  complaint  and  adopt 
its  contents,  and  this  complaint  stated  a  cause 
of  action.  The  fact  that  a  caute  of  action 
erMrd,  therefore,  appeared  from  the  affl- 
dof**."  (The  italics  are  ours.)  If  the  fact 
that  a  cause  of  action  existed  appears  from 
the  affidavit  In  the  case  Just  cited.  It  equally 
so  appears  in  tbe  case  now  before  as.  A 
copy  of  a  promissory  note  attached  to  a  com- 
plaint and  referspd  to  In  the  body  of  the  com- 
plaint was  held  to  form  a  part  of  tbe  com- 
plaint In  Ward  r.  Clay,  82  Cal.  602.  23  Paa 
60,  227.    The  general  language  used  ia  Mo 
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Gtlvery  t.  Morebead,  supra,  must  be  read  lu 
the  ligbt  of  tbe  facts  of  tbat  case,  wbtcb 
were  that  no  copy  of  the  complaint  was  an- 
nexed to  the  affidavit  In  tbat  case  neither 
the  Judge  nor  the  defendant,  by  an  examina- 
tion of  tbe  affidavit,  could  determine  whether 
or  not  a  cause  of  action  existed,  or  what  facts 
were  alleged  as  constituting  tbe  cause  of 
action.  Thus  the  object  of  the  statute  In  re- 
quiring a  copy  of  the  affidavit  to  be  served 
on  tbe  defendant  when  arrested  was  frus- 
trated  In  tbat  case. 

But  In  the  case  at  bar  a  copy  of  tbe  com- 
plaint is  annexed  to  tbe  affidavit,  and  tbe 
affiant  makes  oatb  tbat  tbe  allegations  con- 
tained therein  are  true.  We  think  that  this 
folly  complies  with  tbe  requirements  of  tbe 
law  tbat  it  must  appear  from  the  affidavit 
tbat  a  cause  of  action  exists.  Whether  or 
not  tbe  fact  tbat  tbe  complaint  filed  in  this 
action  contains  no  charge  tbat  defendant  was 
gnllty  of  a  fraud  in  contracting  tbe  debt,  for 
Which  tbe  action  is  brought,  renders  tbe 
order  of  arrest  void  presents  the  most  serious 
question  in  this  matter,  and  one  about  which. 
It  must  be  confessed,  dilTerent  views  may 
reasonably  be  entertained. 

Section  479,  Code  Civ.  Proc.,  provides  in 
what  cases  tbe  defendant  may  be  arrested. 
The  section  is  divided  into  four  subdivisions, 
each  subdivision  specifying  one  or  more 
classes  of  cases  in  which  the  defendant  may 
be  arrested.  Tbe  right  to  arrest  in  this  case 
Is  claimed  under  tbe  provisions  of  subdivision 
4,  which  is  as  follows:  Section  479:  "The 
defendant  may  be  arrested  as  hereinafter  pre- 
scribed, in  tbe  following  cases:  *  •  •  (4) 
When  the  defendant  has  been  guilty  of  a 
frand  In  contracting  tbe  debt  or  Incurring  the 
obligation  for  which  tbe  action  is  brought; 
*  •  •"  and,  of  course,  tbe  facts  author- 
izing a  proceeding  for  arrest  must  have  ex- 
isted at  tbe  time  tbe  complaint  was  filed. 
Witbln  the  provisions  of  tbe  section,  however, 
are  many  cases  where  the  acts  Justifying  the 
arrest  may  be  committed  after  tbe  action  is 
commenced.  Section  480,  Code  Civ.  Proc.,  pro- 
vides that  "an  order  for  the  arrest  of  the  de- 
fendant must  be  obtained  from  a  Judge  of  tbe 
conrt  in  which  the  action  Is  brought."  The 
following  section  (481)  provides  tbat  "tbe 
order  may  be  made  whenever  it  appears  to 
tbe  Jndge,  by  the  affidavit  of  the  plaintiff  or 
some  other  person,  tbat  a  sufficient  cause  of 
action  exists,  and  that  the  cause  Is  one  of 
those  mentioned  in  section  four  hvmdred  and 
seventy-nine.  Tbe  affidavit  must  be  either 
positive,  or  upon  information  and  belief,  and 
when  upon  information  and  belief  it  most 
state  tbe  facts  upon  which  tbe  information 
and  belief  are  founded."  Thus  It  is  seen 
tbat  tbe  procedure  for  obtaining  tbe  order  of 
arrest  is  the  same  whether  tbe  acts  consti- 
tnting  tbe  ground  for  arrest  were  committed 
before  or  after  the  action  was  commenced.  In 
the  latter  case  it  is  certain  tbat  the  order  may 
t>e  issued  on  the  affidavit,  although  tbe  com- 
plaint does  not  aver  any  grounds  for  an 


I  arrest ;  and  as  no  different  rule  Is  laid  down 

I  where  the  fraudulent  acts  are  committed  be- 

I  fore  the  complaint  is  filed  it  is  difficult  to  see 

I  why  the  court  should  by  construction  enforce 

I  a  different  rule  in  tbe  one  case  from  tbe  other. 

In  either  case  before  final  Judgment  tbe  court 

has  Jurisdiction  to  allow  tbe  issue  of  fraud  tp 

be  presented  by  amendment  or  supplemental 

pleadings. 

Although  it  has  been  determined  in  this 
state  that  no  Judgment  of  imprisonment  can 
be  rendered  unless  tbe  Issue  of  fraud  is  pre- 
sented by  tbe  pleadings  (Matoon  v.  Eder,  6 
Cal.  58;  Davis  v.  Robinson,  10  Cal.  411),  it 
has  never  been  held  tbat  tbe  complaint  must 
charge  fraud  before  mesne  process  for  arrest 
may  be  issued.  Tbe  action  in  Matoon  v. 
Eder  was  upon  the  ball  bond  given  by  tbe  de- 
fendant, who  had  been  arrested  on  mesne 
process  In  an  action  for  debt  where  no  fraud 
was  alleged  in  tbe  complaint  Tbe  affidavit 
which  did  set  out  the  fraud  was  held  to  be 
sufficient  to  warrant  tbe  arrest  although 
it  was  held  that  the  ball  were  discharged, 
as  no  final  Judgment  of  imprisonment  was 
rendered.  No  point  was  made  that  tbe  arrest 
was  Illegal  because  no  charge  of  fraud  was 
made  in  tbe  complaint  In  Davis  v. 
Robinson,  defendant  was  arrested  on 
an  order  issued  on  an  affidavit  cb'arglng 
fraud  although  tbe  complaint  made  no 
si^cb  charge.  No  point  was  made  as  to 
the  regularity  of  the  arrest  on  mesne  process ; 
but  as  tbe  complaint  charged  no  fraud,  It 
was  held  that  no  Judgment  of  imprisonment 
could  be  enforced.  In  New  York,  it  has  been 
determined  that,  prior  to  1879,  when  tbe  stat- 
ute was  so  amended  as  to  expressly  require 
the  complaint  to  charge  the  fraud  in  a  cose 
such  as  is  now  before  us.  It  was  not  necessary 
to  charge  the  fraud  in  tbe  complaint  in  order 
to  arrest  defendant  on  mesne  process.  Hum- 
phrey v.  Hayes,  94  N.  Y.  594;  Bowery  Na- 
tional Bank  v.  Duryee,  74  N.  T.  491;  Sloane 
V.  lavermore,  14  Hun,  29;  Taylor  v.  Faas, 
14  Hnn,  166.  In  Baxter  v.  Drake,  85  N.  T. 
502,  an  appeal  had  been  taken  from  an  order 
denying  a  motion  to  vacate  an  order  of  arrest 
made  in  an  action  on  a  Judgment  obtained 
in  a  foreign  state.  Tbe  order  of  arrest  bad 
been  issued  on  an  affidavit  tbat  set  out  fraud 
In  the  matter  for  which  tbe  Judgment  bad 
been  obtained.  It  was  held  the  arrest  was 
lawful.  In  Taylor  v.  Faas,  supra,  it  is  held 
tbat  in  an  action  upon  contract.  It  is  not 
necessary  to  authorize  the  court  to  grant 
an  order  of  arrest  on  account  of  fraud  in  tbe 
contracting  thereof,  tbat  tbe  facts  upon  which 
such  order  is  granted  should  be  stated  in  the 
complaint 

The  provisions  of  our  Code  on  tbe  subject 
of  arrest  upon  mesne  process  are  quite  simi- 
lar to  the  New  York  statute  under  which  tbe 
decisions  above  cited  were  rendered.  We 
are  of  tbe  opinion  that  the  Jurisdiction  to 
issue  an  order  of  arrest  depends  upon  tbe 
affidavit  required  by  section  481,  Code  Civ. 
Proc.,  and  such  order  is  not  void  because 
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the  complaint  does  not  cbarge  the  fraud 
relied  on  In  the  affidavit  We  think  that  it 
sufficiently  appears  from  the  affidavit  that 
the  petitioner  was  guilty  of  fraud  In  incurring 
the  obligation  sued  on.  While  the  matters 
tending  to  show  fraud  are  stated  on  informa- 
tion and  belief  the  source  of  the  information 
{b  stated  as  the  law  requires. 

It  fairly  appears  from  what  Is  stated  In 
the  affidavit  that  defendant,  on  or  about 
November  11,  1005,  presented  a  forged  check 
to  plaintiff  at  Shanghai,  and  obtained  thereon 
9,780.50  taels  of  the  value  of  $6,200,  and 
shortly  afterwards  took  passage  under  an 
assumed  name  for  America.  These  facts 
certainly  Justify  the  conclusion  that  the 
money  was  fraudulently  obtained. 

The  petitioner  is  remanded. 

We  concur:  HARRISON,  P.  J.;  COOPER,  J. 


(2  Cal.  App.  737) 

BERNARD 


V.    SLOAN   et   al. 


(Court  of  Appeal,  First  District,  California. 
Jan.  26,  1006.  Rehearing  Denied  Feb.  24, 
1906.  Denied  by  Supreme  Court  March  ^, 
1906.) 

1.  Salks—Contbacts— Election  to  Rescind. 

Where,  as  part  of  a  contract  for  the  sale 
of  onioD  seed,  it  was  agreed  that  the  contract 
should  be  void  if  the  seller  found  that  identical 
contracts  did  not  exist  between  the  buyer  apd 
certain  others,,  such  provision  was  for  the  sole 
benefit  of  the  seller  and  a  breach  thereof  only 
rendered  the  contract  void  at  the  seller's  elec- 
tion. 

2.  Same— Bbeacu— Waiver. 

Where,  after  sellers  ascertained  the  breach 
of  a  covenant  in  the  contract  authorizing  re- 
scission, they  treated  the  contract  as  a  vital 
obligation,  accepted  the  buyer's  orders,  and 
acted  as  though  the  contract  was  still  in  force, 
they  thereby  waived  their  right  to  rescind  the 
contract. 

lEd.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  g  267.] 

3.  Same— Substantial  Performance. 

Where  a  contract  for  the  sale  of  onion 
seed  contained  a  provision  that  if  the  seller 
found  that  identical  contracts  did  not  exist  be- 
tween the  buyer  and  certain  other  growers,  the 
contract  should  become  void,  the  existence  of 
contracts  with  such  other  growers  "substantial- 
ly" identical  with  the  contract  in  question,  con- 
stituted a  compliance  with  such  provisiom 

4.  Same— Findings— Evidence. 

In  an  action  on  a  contract  for  the  sale  of 
onion  seed,  evidence  held  to  sustain  a  finding 
that  certain  other  contracts  referred  to  were 
identical  in  all  matters  of  substance  with  the 
contract  in  question,  as  required  by  a  provision 
authorizing  the  seller  to  terminate  the  contract 
if  he  found  that  identical  contracts,  did  not 
exist  between  the  buyer  and  certain  other  seed 
growers. 

5.  Pleading  —  Answer  —  Incobpobation  op 
Paragraphs  bt  Reference. 

While  it  is  essential  that  each  defense  al- 
leged in  the  answer  shall  be  complete  in  itself, 
other  paragraphs  of  the  answer  may  be  incor- 
porated in  each  defense  by  reference  which  will 
have  the  same  effect  as  though  such  paragraph 
were  repeated  in  the  defense  containing  such 
reference. 

[Ed.  Note. — For  cases  in  point,  see  voL  39, 
OenU  Dig.  Pleading,  {  193.] 


6.  Sales  —  Validitt  —  Public  Policy  — 
Pleading. 

Where,  in  an  action  on  a  contract  for  the 
sale  of  onion  seed,  defendants  claimed  that  the 
contract  was  void  as  tending  to  create  a  mo- 
nopoly in  the  sale  of  such  seed,  and  that  plain- 
tiff devised  a  "scheme"  for  the  purpose  of  ac- 
complishing such  results,  and  that  certain  seed 
growers  having  under  their  control  the  greater 
portion  of  the  seed  which  was  raised  in  the 
Santa  Clara  valley,  "entered  into  said  scheme," 
and  for  the  purpose  of  enabling  plaintiff  to 
accomplish  such  purposes,  "made  contrac.s," 
with  him  by  which  he  was  given  control  of  all 
of  their  seed  and  of  the  price  thereof,  but  nei- 
ther the  scheme  nor  the  contracts  by  which  it 
was  alleged  to  have  been  carried  out  by  the  par- 
ties thereto,  was  alleged,  such  plea  was  insuffi- 
cient to  raise  the  defense  that  the  contract  was 
void  as  against  public  policy. 

7.  Reference— Findings  of  Fact  —  Special 
Verdict. 

A  finding  of  fact  reported  by  a  referee  ia 
equivalent  to  a  special  verdict  as  provided  Dy 
Code  Civ.  Proc  g  045. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42; 
Cent  Dig.  Reference,  H  153.  154.] 

Appeal  from  Superior  Court  Santa  Clara 
County;  A.  L.  Rhodes,  Judge. 

Action  by  Milton  Bernard  against  David 
L.  Sloan  and  others.  From  a  judgment  in 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

See  72  Pac.  360. 

Joseph  Hutchinson,  for  appellants.  C.  D. 
Wright  for  respondent 

HARRISON,  P.  J.  Action  to  recover  mon- 
ey from  the  defendants  under  a  contract  ex- 
ecuted by  them. 

In  January,  1898,  the  defendants  entered 
into  a  contract  with  the  Braslan  Seed  Grow- 
ers' Company  of  Chicago,  by  which  they  ap- 
pointed the  latter  their  selling  agents  for 
certain  varieties  of  onion  seed  of  the  growth 
of  the  years  1896  and  1897.  The  Braslan 
Seed  Growers'  Company  was  a  partnership, 
of  which  Charles  P.  Braslan' was  a  member 
and  the  one  who  conducted  the  negotiations 
with  the  defendant  and  others,  and  gave  his 
attention  to  the  matter  of  the  contract  Prior 
to  the  commencement  of  the  present  action 
the  partnership  assigned  the  contract  and  Its 
Interest  therein  to  the  plaintiff,  but  for  con- 
venience the  name  of  Braslan  Is  used  herein 
as  the  equivalent  of  the  partnership  or  of  the 
plaintiff.  The  contract  enumerated  several 
different  species  or  descriptions  of  seed,  and 
opposite  each  kind  was  placed  a  cost  price,  to- 
gether with  an  estimated  amount  of  the  seed 
covered  by  the  contract,  and  also  a  selling 
price  therefor.  By  its  terms  Braslan  was  to 
use  his  best  endeavors  to  sell  the  seed  at  the 
earliest  opportunity,  and  at  as  high  a  price 
as  possible.  For  that  purpose  he  was  to  place 
men  on  the  road  for  the  purpose  of  soliciting 
jobbers  throughout  the  country,  and  all  the 
expense  thereof  and  other  expenses  incidental 
to  selling  the  seed  were  to  be  borne  by  him. 
Both  parties  to  the  contract  were  to  agree  up- 
on the  prices  to  be  quoted  to  dealers,  and  they 
were  to  keep  each  other  posted  as  to  yre- 
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Tailing  conditions.  The  salee  made  by  Bras- 
Ian  were  to  be  reported  to  the  defendants, 
who  were  then  to  ship  the  seeds  and  after- 
wards receive  the  money  therefor.  The  de- 
fendants agreed  to  give  Braslan,  as  a  comuls- 
slOD  on  all  sales  made  by  him  which  they 
should  accept,  50  per  cent,  of  the  profits 
shown "  on  the  sales,  above  the  cost  price 
placed  against  the  respective  kinds  of  seeds. 
This  commission  was  to  be  paid  from  time  to 
time  as  the  defendants  should  receive  pay- 
ments from  the  shipments  made  to  the  vari- 
ous purchasers.  The  contract  also  provided 
that  the  defendants  might  themselyes  make 
sales  of  said  seed  with  the  same  effect  as  If 
made  by  Braslan,  and  that  any  profits  aris- 
ing therefrom  should  Inure  to  his  l)enefit  the 
same  as  If  the  sale  had  been  made  by  him. 
Other  provisions  not  necessary  to  be  here  re- 
cited were  also  contained  therein.  The  con- 
tract bears  date  January  5,  1898,  but  it  was 
In  fact  executed  January  7th.  After  it  had 
been  signed,  Braslan,  at  the  same  Interview 
and  at  the  instance  of  the  defendants,  wrote 
out  in  the  form  of  a  letter  to  them  and  signed 
the  following,  viz.:  "Palo  Alto,  Cal.,  Jan.  7, 
1898.  D.  L.  Sloan  &  Son:  Gents:  It  is  un- 
derstood and  agreed  by  us  that  the  contract 
entered  into  with  you  this  day  will  become 
void  if  you  find  that  identical  contracts  does 
not  exist  between  us  and  the  following:  Ag- 
new  Bros.,  Charles  Parker,  Peter  Schwall 
(with  Trumbull  &  Beebe  and  us),  Trumbull 
&  Beebe,  Frances  Gallimore,  W.  H.  Metson. 
Yonrs  truly,  Braslan  Seed  Growers'  Co.  per 
Charles  P.  Braslan."  (For  matter  of  conven- 
ience the  contract  above  referred  to  is  here- 
inafter designated  as  "Exhibit  A,"  and  the 
above  letter  as  "Exhibit  B.")  The  court 
found  in  effect  that  these  two  instruments 
were  parts  of  the  same  transaction  and  to- 
gether constituted  the  contract  between  Bras- 
lan and  the  defendants. 

All  the  seed  covered  by  the  contract  having 
been  sold,  the  present  action  was  commenced 
in  July,  1900,  to  recover  from  the  defendants 
the  amount  which  Braslan  was  entitled  to  re- 
ceive by  virtue  of  the  provisions  of  the  con- 
tract, the  form  of  the  action  being  for  money 
bad  and  received  to  his  use.  To  this  com- 
plaint the  defendants  In  their  answer  pre- 
sented several  distinct  and  separate  defenses, 
their  first  defense  being  a  denial  of  all  the 
allegations  in  the  complaint  In  their  second 
defense  they  set  forth  the  aforesaid  Exhibits 
A  and  B,  alleging  that  the  parties  named  in 
Exhibit  B  were  growers  of  onion  seed,  and 
had,  prior  to  January  7,  1898,  entered  into 
contracts  with  Braslan  for  the  sale  of  said 
seed;  that  these  contracts  were  not  Identical 
with  the  one  entered  into  by  them  with  Bras- 
lan; that  at  the  time  of  the  execution  of  their 
contract,  viz.:  January  7,  1898,  or  at  any 
other  time,  contracts  identical  with  Exhibit  A 
'did  not  exist  between  Braslan  and  the  parties 
named  In  Exhibit  B  or  any  of*  them,  and  that 
subsequent  to  said  7th  day  of  January  they 


discovered  this  fact;  that  the  claim  for  which 
this  action  Is  brought  Is  for  moneys  claimed 
to  have  been  received  by  them  under  the 
terms  of  said  Exhibit  A  and  not  otherwise. 
Their  next  diefense  Is  based  upon  a  false  rep- 
resentation made  to  them  by  Braslan  as  an 
inducement  for  them  to  enter  Into  the  con- 
tract, in  which  he  claimed  that  identical  con- 
tracts then  existed  between  him  and  the  par- 
ties named  in  Exhibit  B.  During  the  trial 
the  answer  was  amended  by  adding  another 
special  defense,  in  which  the  defendants,  af- 
ter alleging  the  facts  set  forth  In  this  defense, 
added  the  allegation  that  upon  discovering 
that  such  identical  contracts  did  not  exist 
they  thereupon,  and  for  that  reason,  elected 
to  and  did  declare  said  contract  void,  and 
notified  Braslan  to  that  effect  Their  fourth 
defense  Is  based  upon  other  false  representa- 
tions claimed  to  have  been  made  to  them  by 
Braslan,  to  the  effect  that  he  had  a  financial 
backing  of  $3,000,000  by  the  International 
Trust  Company  of  Boston.  Their  fifth  de- 
fense is  that  Braslan  himself  violated  the 
contract  by  selling  seed  at  less  than  the  mini- 
mum price  agreed  upon.  Other  defenses  made 
by  them  are  that  the  contract  between  them 
and  Braslan  was  against  public  policy,  and 
therefore  void. 

At  the  trial  the  order  of  proof  was  varied 
from  the  usual  form,  and  before  any  evidence 
was  offered  on  behalf  of  the  plaintiff  the  va- 
lidity of  the  contract  set  up  by  the  defendants 
was  submitted  to  the  court  for  Its  decision, 
for  the  reason  that  If  the  court  should  hold 
that  this  contract  was  Invalid  there  would  be 
no  occasion  for  an  accounting.  Inasmuch  as 
in  each  of  the  above  defenses  there  was  In- 
cluded a  denial  of  all  the  allegations  of  the 
complaint,  there  was  no  opportunity  for  a  de- 
murrer to  the  answer  or  to  either  of  the  sev- 
eral defenses  therein;  and  when,  after  prov- 
ing the  execution  of  Exhibits  A  and  B,  the  de- 
fendants offered  the  same  in  evidence  the 
plaintiff  objected  thereto  on  the  ground  that 
they  were  Irrelevant  and  Immaterial;  that 
the  answer  does  not  set  forth  any  defense  to 
the  plalntilTs  claim,  and  therefore  no  testi- 
mony, in  support  of  Its  allegations  is  admis- 
sible. Upon  the  suggestion  of  the  court,  the 
sufficiency  of  tjiis  objection  was  thereupon 
directed  to  the  special  defenses  in  the  form  of 
a  demurrer  ore  tenus,  and,  after  considering 
the  argument  thereon,  the  court  held  that  Ex- 
hibits A  and  B  were  admissible  in  evidence  as 
parts  of  the  same  contract;  that  proof  that 
Braslan  did  not  have  identical  contracts  with 
the  parties  named  In  Exhibit  B  would  defeat 
the  plaintifTs  right  of  action;  that  proof  of 
the  alleged  false  representations  as  to  the 
financial  backing  of  Braslan  would  be  an 
available  defense  to  the  action;  that  the  de- 
fense of  false  representations  as  to  identi- 
cal contracts  was  defective  in  not  alleging 
that  the  defendants  were  prevented  from  as- 
certaining that  the  representations  were 
false;  that  the  defense  that  the  contract  was 
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against  public  policy  was  insufficiently  pleaded. 

Tbe  trial  of  the  cause  was  then  proceeded 
with,  and  at  its  clQse  tbe  court  beld:  Tbat, 
by  Tirtue  of  tbe  provisions  of  Exbibit  B,  tbe 
parties  bad  agreed  tbat  Exhibit  A  should 
become  voidable  if  defendants  should  find 
that  contracts  identical  with  Exhibit  A  did 
not  at  tbe  date  thereof,  viz.,  January  7, 1898, 
exist  between  Braslan  and  tbe  parties  named 
in  Exbibit  B.  That  defendants  could  at  any 
day  thereafter  have  ascertained  by  inquiry 
from  said  parties  whether  such  contracts 
did  exist.  Tbat  they  did  not  make  any  such 
inquiry  until  more  than  three  months  there- 
after, and  that  that  was  an  unreasonable 
delay  therein.  That  contracts  substantially 
identical  with  Exhibit  A  did  at  that  date 
exist  between  Braslan  and  said  parties. 
That  the  defendants  did  not  at  any  time 
notify  Braslan  that  they  elected  or  desired  to 
terminate  or  rescind  their  contract  with  him,  or 
treat  thesame  as  void  or  voidable,  on  the  ground 
tbat  such  Identical  contracts  did  not  exist. 
That  the  defendants  did  not  at  any  time  cancel 
said  contract  or  the  employment  of  Braslan 
thereunder.  Tbat  the  only  notice  relating  to 
any  rescission  or  repudiation  of  said  contract, 
or  of  any  desire  to  avoid  or  terminate  the 
same,  was  a  letter  addressed  to  Braslan  from 
New  York,  bearing  date  June  6,  1898, 
as  follows:  "Mr.  Charles  P.  Braslan — Dear 
Sir:  We  have  had  doubts  about  tbe  repre- 
sentations that  were  made  in  connection  with 
tb»  association  you  claim  to  be  manager  of, 
and,  since  coming  east,  those  doubts  have  been 
more  than  confirmed,  In  consequence  of  which 
we  deem  it  best  to  handle  our  own  seed. 
Yours  truly,  D.  L.  Sloan  &  Son."  That  Bras- 
lan did  not  represent  to  the  defendants 
that  his  firm  was  financially  backed  in  the 
sum  of  $3,000,000  or  any  other  sum,  by  the 
International  Trust  Company  of  Boston. 
That  the  defendants  did  not  ascertain  that 
any  representation  made  by  him  was  false 
or  untrue.  That  all  the  statements  and  rep- 
resentations made  to  them  by  him  affecting, 
or  that  could  affect,  the  contract  (Exbibit 
A  and  B),  or  tbe  performance  thereof,  or  tbe 
interest  of  the  defendants  thereunder,  were 
true.  That  Braslan  did  not  at  any  time 
violate  tbe  terms  of  bis  contract  with  the 
defendants.  Tbat  under  tbe  provisions  of 
the  said  contract  with  Braslan  tbe  defend- 
ants bad  received  to  his  use  tbe  sum  of 
$1,631.28,  of  which  no  part  had  been  paid. 
Judgment  accordingly  was  thereupon  render- 
ed, a  motion  for  a  new  trial  was  denied,  and 
from  tiiat  order  and  judgment  the  defendants 
have  taken  tbe  present  appeal. 

The  finding  of  the  court  upon  tbe  issues  of 
fraudulent  or  false  representations  by  Bras- 
lan as  to  his  financial  backing  were  made 
upon  a  direct  conflict  hPtween  tbe  testimony 
of  Sloan  and  Braslan,  in  which  the  court  ac- 
cepted the  testimony  of  the  latter  as  correct. 
Upon  well  established  principles,  this  finding 
Is  conclusive  of  the  fact.  Thorc  Is  no  evi- 
dence iu  the  record  that  Braxlau  had  violat- 


ed any  of  the  terms  of  bis  contract  with  tbe 
defendants,  and  this  finding  is  not  open  to 
review.  The  argument  in  behalf  of  tbe  ap- 
pellants Is  chiefly  directed  against  the  find- 
ing of  the'  court  that  the  provisions  of  Ex- 
hibit B  were  satisfied  If  the  contracts  of 
Braslan  with  the  several  parties  named 
therein  were  "substantially"  Identical  with 
his  contract  with  them;  and  they  contend 
that,  under  the  provisions  therein  that  if 
those  contracts  were  not  identical  their  con- 
tract with  Braslan  should  become  void,  any 
variance  therein  defeated  the  plaintiff's  right 
of  recovery. 

This  provision  is  to  t>e  interpreted  In  view 
of  tbe  evident  purpose  of  tbe  parties  In 
entering  into  the  coucract  and  the  object 
of  incorporating  tbe  provision  therein.  The 
object  of  the  contract,  as  shown  by  its  terms, 
was  to  effect  a  sale  of  the  onion  seed  of  tbe 
defendants  upon  terms  that  would  be  advan- 
tageous to  both  parties;  and  the  provision 
regarding  contracts  between  Braslan  and 
other  seed  growers  was  shown  to  have  been 
Inserted  at  tbe  Instance  of  tbe  defendants, 
and  may  Reasonably  be  assumed  to  have  been 
for  tbe  purpose  of  placing  them  upon  as 
favorable  a  footing  as  tbe  others  in  the  dis- 
position of  their  seed.  It  Is  not  to  be  as- 
sumed tbat  it  was  their  intention  that  Bras- 
lan might  treat  tbe  contract  as  void  against 
their  will,  upon  his  merely  showing  tbat  bis 
contracts  with  the  others  were  not  identical 
with  tbat  with  them;  or  tbat  they  should  not 
be  at  liberty  to  enforce  tlielr  contract  against 
bim  If  they  should  so  desire,  notwithstanding 
any  variance  between  it  and  tbe  other  con- 
tracts. This  provision  would  not  have  tbe 
effect  to  make  tbe  contract  void  In  the  ex- 
treme sense  or  ipso  facto  void  by  reason  of 
such  want  of  identity,  but  merely  voidable 
at  tbe  election  of  the  defendants.  Tbe  lau; 
guage  of  the  provision,  viz.:  "The  contract 
entered  into  with  you  this  day  will  become 
void  If  you  find  tbat  identical  contracts  do 
not  exist"  indicates  that  this  was  tbe  Inten- 
tion of  the  parties,  and  that  they  contemplat- 
ed not  only  a  future  investigation  In  refer- 
ence thereto  by  tbe  defendants,  but  also  that, 
until  the  defendants  should  find  upon  such 
investigation  that  tbe  other  contracts  were 
not  Identical  with  theirs,  the  contract  be- 
tween them  and  Braslan  would  not  be  af- 
fected. But,  as  above  Stated,  the  mere  as- 
certainment of  such  want  of  Identity  would 
not  vitiate  their  contract  or  render  its  pro- 
visions null.  The  provision  having  been  In- 
serted for  their  benefit.  Its  observance  could 
be  waived  by  them,  and  they  still  be  at  liberr 
ty  to  insist  upon  the  performance  of  tbe  con- 
tract on  the  part  of  Braslan.  The  contract 
being,  therefore,  voidable  on  this  ground, 
only  at  their  election.  It  was  incumbent  upon 
them,  as  soon  as  they  ascertained  the  facts 
upon  which  they  could  exercise  such  election, 
to  determine  whether  they  would  abide  by' 
Its  terms  or  treat  it  ns  null;  and,  if  they 
I  should  elect  the  latter  course,  Immediately 
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thereon  notl^  Braslan  of  such-  election; 
otberwlse  be  wonld  have  tbe  right  to 
proceed  with  It  according  to  Its  terms. 
Upon  the  ascertainment  of  facts  showing 
that  the  consideration  on  which  they  had 
entered  into  tbe  contract,  or  any  part  tboreof, 
had  failed  they  coold  elect  to  rescind  the 
contract;  .and,  under  the  rules  governing  re- 
scission, such  election  and  notice  thereof 
shonid  be  given  promptly  (Civ.  Code,  I  1091). 
Instead  of  doing  so,  no  notice  of  their  elec- 
tion to  rescind  tbe  contract  on  this  ground 
was  ever  given  by  them.  Mr.  Sloan  testified 
that  be  had  an  Interview  with  Mr.  Wright 
In  April,  ISdS,  in  which  he  was  informed  by 
him  that  the  contract  of  Braslan  with 
Schwall  was  entirely  different  from  the  one 
held  by  tbe  defendants,  and  that  upon  that 
interview  he  determined  to  rescind  his  con- 
tract with  Braslan;  that  from  that  time  he 
felt  at  liberty  to  repudiate  the  contract  at 
any  time;  and  that  he  was  not  under  any 
obligation  or  bound  by  it  He  did  not,  how- 
ever, manifest  bis  election  or  claim  to  have 
given  any  notice  thereof  prior  to  June  6, 1898, 
when  be  wrote  tbe  above  letter  to  Braslan, 
and  in  this  letter  be  made  no  reference  to 
this  ground  for  a  rescission.  Meanwhile  he 
had  visited  Braslan  in  Ohicago;  conferred 
with  him  in  reference  to  the  contract,  ac- 
cepted from  him  orders  for  the  sale  of  tbe 
seed  to  various  purchasers,  and  in  other 
respects  acted  with  him  upon  the  theory  that 
the  contract  was  still  in  force.  By  thus 
treating  the  contract  as  a  vital  obligation 
and  acting  under  its  provisions  be  waived  ull 
right  to  rescind  it  upon  tbe  ground  of  having 
discovered  that  the  contracts  were  not  identical. 
The  finding  of  the  court  that  the  other  con- 
tracts of  Braslan  were  substantially  Identical 
with  that  of  the  defendants,  is  equivalent 
to  a  finding  that  they  were  identical  In  all 
matters  of  substance.  Tbe  meaning  of  the 
word  "identical"  as  here  used  Is  to  be  deter- 
mined by  tbe  context  and  by  the  apparent 
purpose  for  which  it  Is  used.  Manifestly 
it  was  not  the  intention  of  the  parties  that 
those  other  contracts  should  be  Identical  in 
date,  or  in  tbe  names  of  the  parties,  or  in  the 
amount  or  description  of  tbe  seed  contracted 
for,  but  Identical  merely  in  matters  pertain- 
ing to  the  purpose  of  tbe  contract  and  in  the 
terms  upon  which  it  was  entered  into. 

It  Is  contended,  however,  by  tbe  defendants 
that  this  finding  is  not  sustained  by  the  evi- 
dence. In  considering  this  exception  to  the 
finding  It  must  be  born  in  mind  that  tbe  de- 
fense to  the  plaintifTs  right  of  action  here 
relied  upon — tbe  right  to  repudiate  their 
contract  upon  tbe  ground  set  forth  in  this 
portion  of  their  answer — is  a  matter  to  be 
aflBrmatively  shown  by  tbe  defendants;  that 
it  is  in  the  nature  of  a  forfeiture,  and  that  it 
was  incumbent  upon  them  to  establish,  by 
evidence  clear  and  satisfactory  to  tbe  court, 
that  the  contracts  of  Braslan  with  the  other 
parties  varied  from  that  with  them  in  some 
material  and  substantial  resi>ect    The  con- 


tracts with  Parker,  Galllmore,  Metson,  Ag- 
new,  and  the  defendants  were  in  evidence 
i)efore  tlie  court,  and  In  ail  substantial  re- 
spects are  identical.  The  character  of  the 
others  was  shown  by  secondary  evidence. 
Mr.  Braslan  testified  that  they  were  all  identi- 
cal; that  their  form  was  first  dictated  to 
a  stenographer  and  that  tbe  several^  con- 
tracts were  then  typewritten  from  his  notes. 
From  the  appearance  of  those  in  the  record 
it  is  evident  that  blanlc  spaces  were  left  in 
tbe  form  for  tbe  names  of  the  parties,  tbe 
date  of  execution  and  the  amount  and 
description  of  seed  to  be  covered  by  the 
several  instruments.  The  contract  with 
Schwall  related  to  seed  of  tbe  growth  of 
1897  only.  Mr.  Schwall  testified  that  It  was 
executed  at  tbe  Baldwin  Hotel  In  January, 
1898;  that  Mr.  Braslan  and  Mr.  Wright. 
his  attorney,  were  present;  that  he  left  the 
management  of  tbe  transaction  to  his  attor- 
ney; that  he  [Mr. Wright]  banded  the  con- 
tract to  him  and  said  that  it  was  correct; 
that  be  depended  upon  bis  attorney  and 
signed  it;  that  he  did  not  read  It  and  did 
not  remember  its  terms;  that  he  gave  It 
to  Mr.  Wright  after  he  had  signed  it  and 
had  not  seen  It  since.  He  was  shown  the 
contract  with  the  defendants,  and  after  say- 
ing, "I  don't  Imow  tbe  contents  of  the  contract 
we  had,"  was  aslced  if  he  ever  entered  into 
a  contract  with  Braslan  on  similar  terms, 
and  replied,  "I  don't  remember  that  I  have." 
Tbe  defendant  D.  L.  Sloan  testified  that  in 
April,  1898,  at  the  direction  of  Mr.  Schwall, 
he  called  upon  Mr.  Wright  for  the  purpose 
of  seeing  tbe  contract ;  that  he  did  not  know 
whether  be  had  bis  own  contract  with  him 
at  that  time,  and  could  not  say  whether 
he  showed  it  to  Mr.-  Wright ;  that  he  was 
told  by  Mr.  Wright  that  tbe  contract  with 
Schwall  bad  been  mislaid  and  that  it  was 
not  like  his  contract  at  all  and  that  In 
Schwall'scontract Braslan  had  only  an  option. 
This  testimony  of  what  Wright  told  him 
was  merely  hearsay,  and  not  entitled  to  any 
consideration  in  determining  the  character  of 
the  Schwall  contract.  Mr.  Wright,  however, 
testified  that  he  never  made  any  snch  state-' 
meut  to  Sloan.  The  fact  that  Mr.  Braslan 
did  not  remember  that  a  contract  was  made 
by  him  with  Schwall,  or  thought  that  the 
contract  with  Schwall  was  the  same  as  that 
with  Trumbull  &  Beebe,  did  not  overcome 
the  positive  testimony  of  both  Schwall  and 
Wright  that  such  contract  was  made.  Mr. 
Beebe,  of  the  firm  of  Trumbull  &  Beebe, 
was  called  as  a  witness  on  behalf  of  the  de- 
fendants, and  testified  that  the  contract  with 
Tmmbnll  &  Beebe  related  to  the  seed  of  the 
growth  of  1896  only,  but  he  was  unable  to 
say  whether  it  was  like  the  contract  of  the 
defendants;  and  there  was  no  evidence  that 
it  differed  therefrom  in  any  respect  "Agnew 
Bros."  consisted  of  J.  B.  Agnew  and  H.  O. 
Agnew.  They  were  not  associated  In  busi- 
ness in  1808,  but  each  of  them  was  engaged 
In  growing  onion  seed  for  bis  own  account  lo 
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Santa  Clara  county.  At  that  time  i.  B. 
Agnew  bad  sold  all  of  the  seed  that  he  bad 
grown  and  had  no  seed  for  sale,  and  made 
no  contract  on  bis  own  account  with  Braslan. 
He  met  Braslan  at  the  Baldwin  Hotel  In 
San  Francisco,  and  negotiated  with  blm,  In 
behalf  of  bis  brother,  H.  C.  Agnew,  In  refer- 
ence to  the  sale  of  his  brother's  onion  seed. 
As  the  result  of  this  negotiation  a  contract 
bearing  date  January  4,  1898,  was  prepared 
for  execution  by  H.  C.  Agnew,  and  was  taken 
to  San  Jose  by  J.  B.  Agnew  to  be  executed 
by  his  brother,  and  in  a  few  days  was  re- 
turned to  Braslan  with  an  interlineation  made 
by  or  at  the  instance  of  H.  C.  Agnew.  This 
contract  was  introduced  in  evidence,  and,  ex- 
cept in  the  description  and  quantity  of  seed, 
is  identical  with  that  of  the  defendants.  The 
lettuce  seed  therein  contracted  for  is  not  of 
the  same  description  as  that  contracted  for 
by  the  defendants.  It  contains,  however,  a 
clause  providing  that  it  shall  terminate  Au- 
gust 1,  1898,  or  whenever  the  seed  therein 
named  should  be  sold  if  sold  before  that  date. 
With  reference  to  this  clause,  Mr.  Braslan 
testified  that  it  was  inserted  after  it  had  been 
taken  from  him  and  before  it  was  returned, 
and  that  in  the  meantime  the  contract  with 
the  defendants  bad  been  executed.  There  was 
no  evidence  that  this  change  in  the  instrument 
was  assented  to  by  Brasian,  and  in  the  ab- 
sence of  clear  testimony  to  that  effect  the 
court  was  at  liberty  to  find  that  be  had  not 
so  assented.  The  fact  that  the  contract  was 
entered  into  with  H.  C.  Agnew  instead  of 
Agnew  Bros,  was  insufficient  to  prevent  it 
from  being  identical  with  the  contract  of 
the  defendants  in  all  matters  of  substance. 
It  was  as  efficient  for  all  the  purposes  of  the 
defendants  as  If  it  had  been  made  with  both 
of  the  Agnews.  J.  B.  Agnew  had  no  seed; 
and  if  the  contract  had  been  executed  by 
both  of  them  it  would  not  have  changed  its 
subject-matter  or  character,  or  embraced  any 
seed  other  than  that  described  therein,  or 
affected  the  result  which  the  defendants 
sought  to  obtain  by  means  of  their  contract 
with  Braslan.  None  of  the  contracts  pur- 
■port  to  cover  all  of  the  seed  held  by  the  par- 
ties thereto;  and  it  was  shown  that  H.  C. 
Agnew  and  Trumbull  &  Beebe  had  other  seed 
than  that  covered  by  their  contracts.  Wheth- 
er the  defendants  had  other  seed  than  that 
•covered  by  their  contract  is  uncertain;  the 
'defendant  J.  S.  Sloan  having  testified  at  one 
time  during  the  trial  that  they  did,  and  at 
another  time  that  they  did  not  It  must  be 
held,  therefore,  that  the  foregoing  finding  of 
.the  court  was  sustained  by  the  evidence, 
•and  that  the  defendants  failed  to  establish 
■their  defense  to  the  plalntlBTs  cause  of  act- 
'ion  upon  the  ground  herein  discussed. 

The  claim  of  the  defendants  that  their  con- 
tract with  Braslan  is  illegal,  by  reason  of 
being  in  restraint  of  trade  and  against  public 
policy,  is  not  pleaded  in  their  answer  In  such 
a  mode  as  to  present  such  defense.  Parties 
are  allowed  great  latitude  and  freedom  of 


action  In- making  contracts  with  each  other, 
and  no  presumption  can  be  indulged  that  a 
contract  which  has  no  illegal  semblance  in 
its  terms  is  violative  of  any-  law.  Especially 
must  a  party  who  would  upon  this  ground 
repudiate  a  contract  Into  which  he  has  en- 
tered, and  which  has  4een  fully  executed  by 
the  other  party,  make  bis  right  t^  such  de- 
fense manifest,  not  only  by  alleging  the 
facts  constituting  its  illegality,  but  also,  if 
Its  terms  do  not  disclose  its  Illegality,  by 
negativing  the  existence  of  any  facts  or  cir- 
cumstances under  which  the  contract  could 
be  held  valid.  In  the  present  case  this  de- 
fense is  set  forth  In  the  answer  In  four  forms, 
each  of  which  Is  pleaded  as  a  defense  to  the 
complaint  separate  and  distinct  from  all  the 
others.  It  is  therefore  essential  that  each 
shall  be  complete  in  itself,  and,  either  by 
direct  allegations  therein,  or  by  proper  ref- 
erence to  other  portions  of  the  answer,  set 
forth  facts  sufficient  to  show  such  defense. 
The  reference  by  the  defendants  to  certain 
paragraphs  In  other  portions  of  their  answer 
has  the  same  effect  as  If  those  paragraphs 
had  been  repeated  in  each  of  these  defenses, 
and  the  sufficiency  of  each  of  the  defenses 
is  to  be  measured  as  If  so  repeated  and  set 
forth  therein.  In  those  portions  of  the 
answer,  which  are  thus  incorporated  by  ref- 
erence, the  defendants  allege  that  in  January, 
1898,  they  and  certain  other  parties  (naming 
them)  were  engaged  in  raising  onion  seed  In 
the  Santa  Clara  valley  and  elsewhere  in  the 
state  of  California  and  in  the  United  States, 
and  had  on  hand  the  greater  portion  of  such 
seed  of  the  crops  of  1896  and  1897 ;  that  such 
seed  raised  in  the  Santa  Clara  valley  Is  of  a 
peculiar  quality,  and  In  great  demand  by  the 
farmers  of  California  and  elsewhere  in  the 
United  States,  and  cannot  be  obtained  of  the 
same  quality  elsewhere,  and  that  the  farmers 
then  depended  upon  the  seed  so  raised  for  the 
supply  of  seeds  of  the  growth  of  those 
years;  that  at  the  time  Braslan  devised  a 
scheme  to  control  the  sale  and  purchase  of 
all  of  said  onion  seed  for  the  purpose  of 
increasing  the  price  thereof  and  of  limiting 
the  number  of  dealers  from  whom  such  seed 
could  be  obtained,  and  compelling  said  farm- 
ers to  purchase  said  seed  from  him  or  only 
at  prices  controlled  by  him;  that  said  seed 
growers  (naming  them)  other  than  the  de- 
fendants entered  into  said  scheme,  and  In 
pursuance  thereof,  and  for  the  purpose  of 
enabling  Braslan  to  accomplish  the  objects 
above  set  forth,  made  contracts  with  him, 
under  and  by  -which  he  was  given  control 
of  ail  their  product  of  onion  seed  of  the 
growth  of  1896  and  1897  and  of  the  prices 
thereof.  The  further  averments  In  support 
of  this  defense  to  the  plalntief's  cause  of 
action  are  set  forth  In  four  separate  forms; 
but  without  considering  each  of  th6se  forms 
as  disconnected  with  the  others,  and  com- 
bining their  several  allegations  as  if  pleaded 
in  the  same  defense,  it  Is  alleged.  In  addi- 
tion to  the  matters  Incorporated  by  refer- 
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ence,  that  tbe  purpose  of  "said  scheme"  and 
the  sole  and  ouly  purpose  and  consideration 
on  tbe  part  of  Braslan  in  obtaining  from 
tbe  defendants  "said  contract"  was  to  form 
a  combination  as  aforesaid  so  as  to  enable 
bim  to  control  said  onion  seed,  and  secure 
for  bim  exclusive  control  thereof,  remove  ail 
competition  among  tbe  owners  thereof,  pre- 
vent competition  in  tbe  sale  thereof,  fix  and 
raise  prices  therefor,  and  compel  parties  who 
might  require  said  seed  to  purchase  tbe  same 
from  bim,  or  at  prices  controlled  and  fixed 
by  bim,  and  to  pay  therefor  such  prices 
as  be  might  demand  and  such  as  would  be 
In  excess  of  their  real  value;  that  "said 
•contract"  is  an  agreement  restraining  trade, 
and  is  unlawful  and  void ;  that  "said  con- 
trpct"  is  against  public  policy  and  is  Illegal 
and  void  in  this,  viz.,  that  tlie  only  purpose 
and  consideration  therefor  on  the  part  of 
Braslan  was  to  form  a  combination  among 
the  said  seed  growers  for  the  purpose  of 
limiting  the  amount  of  seed  put  into  the 
market,  controlling  the  prices  thereof,  and 
raising  tbe  price  to  a  figure  unnaturally  high, 
and  giving  to  him  control  of  tbe  same. 

Tbe  defendants  have  thus  alleged .  that 
Braslan  "devised  a  scheme"  for  tbe  purpose 
of  accomplishing  certain  results  claimed  to 
be  contrary  to  public  policy;  but  they  have 
not  set  forth  the  terms  or  character  of  the 
ccbeme.  from  which  the  court  could  deter- 
mine that  such  results  would  follow  from 
Its  adoption,  and  bave  only  asked  the  court 
to  accept  tbelr  opinion  of  .its  effect  as 
tbe  basis  of  its  Judgment  They  have  also 
alleged  that  certain  seed  growers,  who  had 
under  their  control  tbe  greater  portion  of 
the  seed  which  was  raised  in  the  Santa  Clara 
Talley,  "entered  into  said  scheme,"  and,  for 
-the  purpose  of  enabling  Braslan  to  accomp- 
lish said  purposes,  "made  contracts"  with 
biro,  by  which  be  was  given  all  control  of 
tbelr  seed  "and  of  tbe  price  thereor*;  but 
they  bave  not  set  forth  these  contracts,  or 
alleged  their  character,  or  stated  any  fact 
to  reference  thereto  from  which  the  court 
4»uld  determine  whether  said  contracts  or 
either  of  them  were  unlawful.  For  all  that 
appears  from  tbelr  allegations  their  contracts 
with  Braslan  may  have  been  for  the  direct 
sale  of  tbelr  seed  to  bim.  It  would  violate 
no  rule  of  law  for  bim  to  purchase  from 
the  different  owners  thereof  all  of  tbelr 
aeed ;  and  after  such  purchase  be  would 
be  entitled  to  sell  as  much  or  little  of  it 
«8  be  chose,  and  at  such  price  as  he  might 
fix.  There  is,  moreover, '  no  allegation  in 
this  defense,  either  directly  or  by  way  of 
reference,  that  the  defendants  entered  Into 
any  contract  with  Braslan,  or  were  In  any 
way  connected  with  tbe  scheme  devised  by 
bim.  They  bave  alleged  that  tbe  only  pur- 
j»se  on  the  part  of  Braslan  "in  obtaining 
from  defendants  said  contract"  was  to  form 
a  combinat^ia  to  control  the  seed  and  to  pre- 
vent competition  In  the  sale  thereof;  but 
the  contract  thus  referred  to  la  not  set  forth. 


nor  do  they  allege  that  Braslan  obtained  a'ny 
contract  from  them.  Unless  It  be  alleged 
that  the  defendants  entered  into  a  contract 
with  Braslan,  and  the  terms  of  such  contract 
are  set  forth,  tbe  court  could  not  determine 
whether  any  contract  between  them  was  law- 
ful or  unlawful  or  against  public  policy,  and 
the  scheme  or  purpose  of  Braslan  in  entering 
Into  contracts  with  others  became  ImmaterlaL 
Upon  the  consent  of  the  parties,  the  court 
appointed  a  referee  "to  examine  the  books  of 
account  of  the  defendants,  and  take  such 
other  testimony,  oral  or  documentary,  as  may 
be  offered  by  the  parties  thereto,  and  re- 
port such  testimony  to  tbe  court,  together 
with  bis  findings  of  fact  therefrom  as  to  the 
state  of  account  between  plaintiff  and  de- 
fendants"; and  In  pursuance  thereof  tbe 
referee  made  his  report  to  the  court  In 
accordance  with  the  directions  given  bim. 
Uiion  the  coming  in  of  this  report  the  de- 
fendants made  certain  objections  thereto, 
and  the  court  thereupon  sent  It  back  to  the 
referee  with  directions  to  take  further  testi- 
mony. Upon  fhe  coming  in  of  his  second  re- 
port tbe  defendants  renewed  their  objections 
and  made  others  some  of  which  were  al- 
lowed, and  others  overruled,  by  tbe  court 
It  Is  now  urged  that  the  court  erred  in 
thus  overruling  tbe  objections  made  by  tbe 
defendants.  The  finding  of  facts  reported 
by  the  referee  was  equivalent  to  a  special 
verdict  (Code  Civ.  Proc.  S  045)  or  the  find- 
ings of  fact  made  by  the  court  upon  Its 
'  trial  of  a  cause ;  and  a  review  of  his  decision 
upon  a  question  of  fact  Is  subject  to  the 
same  rules  as  ia  tbe  action  of  a  Jury  In  a 
special  verdict,  or  of  a  court  upon  its  find- 
ing of  facts.  Tbe  weight  of  evidence,  tbe 
resolution  of  any  conflict  In  tbe  evidence, 
the  credibility  of  tbe  witnesses,  the  charac- 
ter of  their  testimony,  are  matters  upon 
which  he  is  required  to  exercise  bis  Judgment, 
and  wherein  his  Judgment  will  be  accepted 
by  the  court  as  correct  unless  clearly  shown 
to  be  erroneous.  In  tbe  present  case  tbe 
referee  was  called  upon  fo  examine  the  books 
of  account  kept  by  tbe  defendants.  Including 
the  completeness  of  the  entries  therein  and 
the  manner  in  which  they  had  been  kept 
From  this  examination  he  ascertained  the 
amount  of  the  commissions  to  which  plain- 
tiff was  entitled  as  disclosed  thereby.  Oral 
testimony  was  also  given  by  tbe  defendant 
J.  E.  Sloan,  consisting  chiefly  of  his  recol- 
lection of  transactions  that  had  taken  place 
four  years  before,  or  of  some  inference  or 
conjecture  therefrom.  The  referee  states  In 
bis  report  that  "this  testimony  is  not  based 
upon  any  written  evidence  or  record,  either 
in  the  books,  or  outside  of  them,  and  Is 
admitted  to  be  solely  a  matter  of  memory." 
In  considering  It  (which  was  manifestly 
given  for  tbe  purpose  of  showing  that  the 
tx>oks  were  imperfect  and  incomplete  and  did 
not  contain  full  entries  of  the  several  trans- 
actions) the  referee  had  an  opportunity  to  ob- 
serve his  manner  of  testifying,  tbe  clearness 
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or'  hesitancy  with  whtcb  he  was  able  to 
exercise  his  memory,  and  to  determine  wheth- 
er he  was  entitled  to  credit  or  should  be  dis- 
believed. The  contradictory  statements  of 
the  witness  above  referred  to  resiiecting  the 
amount  of  seed  covered  by  their  contract 
Indicated  that  bis  memory  was  not  at  all 
times  infallible.  After  hearing  the  testi- 
mony, and  giving  it  due  consideration,  the 
referee  reported  to  the  court  that  in  his 
opinion  It  was  of  InsufBcleut  weight  to  change 
the  findings  which  he  had  first  made.  The 
court,  after  argument  upon  the  exceptions  to 
these  findings,  at  which  It  must  be  assumed 
that  the  referee,  in  accordance  with  bis  direc- 
tions, had  reported  all  the  testimony  taken  by 
blm.  and  after  due  consideration  by  it  of  the 
evidence  in  their  support,  declined  to  set 
aside  his  findings  of  fact;  and  we  cannot 
say  that  the  appellants  have  shown  that 
In  so  doing  the  court  committed  error. 
The  judgment  and  order  are.afiirmed. 

We  concur:    COOPER,  J. ;  HALL,  J. 


(2  Cal.  App.  733) 

DAVIDSON  v.  BALDWIN,  County  Superin- 
tendent of  Schools  of  San  Diego  County. 

(Court  of  Appeal.  Second  District,  California. 
Jan.  25,  1906.) 

1.  Schools  ano  School  Distbicts  —  Offi- 

CEBS— ClTT  SDPEKINTENDENT. 

Tlie  municipal  corporation  act  confers  on 
cities  the  power  to  employ  a  superintendent  of 
schools,  which  power  has  in  effect  been 
affirmed  in  Pol.  Code,  §§  1533,  1550,  15G0, 
1616,  1617,  1714,  1788.  1858;  1874,  and  St. 
1903,  p.  388,  c.  270,  {§  3,  5,  8. 

2.  JuDGUENT  —  Res  Judicata  —  Mattbb  In- 
volved IN  Decision. 

The  opinion  that  Pol.  Code,  §  1793,  as 
amended  in  1891,  authorizes  the  board  of  edu- 
cation of  a  city  to  elect  a  city  superintendent 
of  schools,  rendered  in  a  suit  wherein  the  city 
was  plaintiff  and  the  county  treasurer  defend- 
ant, and  the  county  and  state  represented  by 
the  district  attorney,  is  res  judicata  In  a  sub- 
sequent suit  by  the  city  superintendent  to  com- 
pel the  county  superintendent  to  draw  a 
requisition  on  the  county  auditor  against  the 
special  school  fund  in  favor  of  the  city  superin- 
tendent as  salary  due  bim. 

3.  Schools  and  School  Distbicts  —  Citt 
SuPEBiNTENDENT— Election. 

St.  1905,  p.  918.  c.  11,  amending  the  city 
charter  o£  San  Diego,  by  providing  generally  for 
the  school  system  of  the  citv,  and  for  the  con- 
stitution of  a  board  of  education,  in  which 
"the  government"  of  the  school  district  shall 
be  vested,  authorizes  the  school  board  to  elect 
a  city  superintendent  of  schools,  whose  salary 
may  be  fixed  aa  authorized  by  Pol.  Code,  |  1793. 

Appeal  from  Superior  Court,  San  Diego 
County;  B.  S.  Torrance,  Judge. 

Application  for  a  writ  of  mandate  by  F.  P. 
Davidson  against  Hugh  J.  Baldwin,  as  coun- 
ty superintendent  of  schools  of  San  Diego 
County.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Cassius  Carter,  Dlst  Atty.,  and  Albert 
Schoonover,  Deputy  Dlst.  Atty.,  for  appellant 
Stearns  &  Sweet,  for  respondent 


SMITH,  J.  Application  in  the  court  below  ' 
for  a  writ  of  mandate  to  the  county  superin- 
tendent of  schools  requiring  blm  to  draw  a 
requisition  on  the  county  auditor  against 
the  special  school  fund  in  favor  of  the  plain- 
tiff for  tbe  sum  of  $166.66,  claimed  by  tbe. 
plaintiff  as  salary  due  bim  for  the  mouth  of 
June,  1905.  The  plaintiff  bad  judgment  and 
tbe  defendant  appeals. 

The  case  is  this:  By  the  charter  of  the 
city  of  San  Diego,  adopted  under  the  consti- 
tutional provision  in  1889,  the  board  of  edu- 
cation was  authorized  by  subdivision  2  of 
article  7  "to  appoint  and  employ  a  superin- 
tendent of  schools,"  etc.  (St  1889,  pp.  643. 
712,  713,  c.  20),  and  under  this  provision  the 
plaintiff  was  elected  as  such  on  the  5th  day 
of  May,  1902,  for  the  term  of  four  years,  at 
which  time  the  salary  of  the  office  bad  been 
fixed  at  $2,000  a  year.  But  by  an  amend- 
ment to  the  charter  February  3,  1905,  article 
7  was  amended  so  as  to  contain  three  sections 
only — the  first  providing  generally  for  the 
school  system  of  the  city;  the  second  for  the 
constitution  of  a  board  of  education,  in  which 
"the  government  of  tbe  San  Diego  school 
district  shall  be  vested";  and  tbe  third  as 
follows:  "Tbe  duties  and  powers  ot  tbe 
board  of  education  shall  be  such  as  are  now 
or  may  hereafter  be  enjoined  and  conferred 
on  boards  of  education  In  city  and  school  dis- 
tricts by  the  laws  of  the  state  of  Oallfornla." 
St  1905,  p.  918,  c.  11.  It  Is  recited  In  the 
findings  and  judgment  that  It  was  agreed  by 
tbe  counsel  in  open  court  "that  the  only  issue 
In  tbe  case  is  as  to  tbe  effect"  of  tbe  resolu- 
tion of  tbe  board  of  May  5,  1902,  by  which 
the  plaintiff  was  originally  elected  superin- 
tendent as  to  wbich  it  is  found  by  the  court, 
in  effect,  that  tbe  plaintiff  was  by  the  resolu- 
tion duly  elected  superintendent  and  that 
he  bas  ever  since  been  and  is  sucb.  It  is 
now  urged  by  the  appellant's  counsel  (1)  that 
there  was  no  statutory  authority  for  tbe 
original  election;  (2)  that  If  tbe  power  to 
elect  given  to  tbe  board  of  education  by  the 
original  charter  was  valid,  tbe  plaintiffs 
election  could  not  survive  the  repeal  of  the 
provision  giving  that  power;  and  (8)  that 
in  the  absence  of  statutory  provisions  vesting 
the  power  of  election  in  the  board,  there  was 
no  such  Implied  power.  The  questions  thu» 
raised  will  be  considered  In  the  order  stated. 
1.  As  to  the  first  the  position  of  tbe  re- 
spondent is  that  the  power  of  the  board  to 
elect  a  school  superintendent  was  conferred 
by  the  provisions  ojf  section  1793  of  the  Politi- 
cal Code;  and,  indeed,  both  parties,  in  effect, 
assume  that  the  provision  of  the  original 
charter,  conferring  upon  the  board  of  edu- 
cation the  "sole  power  •  •  •  to  appoint 
and  employ  a  superintendent  of  schools," 
was  invalid  or  nugatory.  But  similar  powera 
are  conferred  by  tbe  municipal  corporation- 
act  and  by  charters  under  the  Constitution; 
and  powers  thus  conferred  have  now  been 
In  common  use  for  over  20  years,  and  have 
been  constantly  referred  to,   and   In  effect 
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affirmed.  In  numerous  statutory  provisions. 
Pol.  Code,  |{  1618,  1617,  1533,  1550,  1560, 
1714,  1788  et  seq.,  1858,  subd.  5,  1874;  St 
1903,  p.  388,  c.  270,  Si  3,  5,  8.  Nor,  unless 
it  be  in  the  case  of  San  Diego  t.  I>auer,  97 
Cal.  444,  32  Pac.  561,  to  be  considered  pres- 
ently, has  the  validity  of  these  powers  ever 
been  questioned. 

2.  As  to  the  second  point,  if  it  be  assumed 
that  the  authority  of  the  board  of  education 
to  elect  a  superintendent  rested  exclusively 
upon  the  provision  of  the  charter,  it  would 
seem  to  follow  that  the  plaintiff's  term  of 
office  terminated  with  the  repeal  of  the 
charter  provision.  But  on  this  point  the 
position  of  the  respondent  is  that  the  power 
of  election  was  conferred  by  the  provisions 
of  section  1793  of  the  Political  Code,  and 
hence  continued  to  exist  after  the  repeal.  It 
also  appears  from  the  record  that  after  the 
amendment  took  effect  the  plaintiff,  by  a 
resolution  of  date  May  1,  1905,  was  recog- 
nized by  the  board  of  education  as  superin- 
tendent of  schools,  and  directed  and  author- 
ized to  perform  the  duties  of  that  office, 
which  was,  in  effect,  a  reappointment  or  re- 
election; and  It  is  claimed  by  the  respondent 
that  the  board  was  authorized  to  pass  this 
resolution  by  the  provisions  of  the  section 
cited.  In  support  of  this  contention  the 
decision  in  San  Diego  v.  Dauer,  supra.  Is 
cited  as  a  conclusive  authority;  and  this 
contention  seems  to  be  supported  by  the 
language  of  the  decision,  which  is  that  the 
section  cited,  as  amended  in  1801,  "authorizes 
the  board  of  education  of  a  city  to  elect  a 
city  superintendent  of  schools,  and  also  to 
flx  the,  salary  of  its  employees."  It  was, 
indeed,  immaterial  to  the  case  whether  the 
validity  of  the  superintendent's  election  by 
the  board  of  education  rested  upon  the 
charter  provision,  or  that  of  section  1793  of 
the  Political  Code.  But  the  question  seems 
to  have  been  considered  by  the  court,  and 
from  what  is  said  in  the  opinion  it  must 
be  inferred  that  it  was  the  opinion  of  court 
that  upon  the  principles  announced  in  the 
case,  and  in  Kennedy  v.  Miller,  97  Gal.  429, 
32  Pac.  658,  the  charter  provision  was 
nugatory;  for  otherwise  there  would  have 
been  no  necessity  for  the  reference  to  the 
Code  provision.  The  opinion  cited  must, 
therefore,  be  regarded  as  giving  the  ground 
of  the  decision  of  the  court,  and  it  therefore 
cannot  be  treated  as  not  involved  In  the  de- 
cision. But  In  the  present  case  it  will  be 
unnecessary  to  pass-  upon  the  general  question 
of  the  construction  of  section  1793.  The 
Judgment  of  a  competent  court  has  effect, 
not  only  as  a  precedent  for  other  cases,  but 
also  as  an  adjudication  of  the  matter  in 
controversy  between  the  parties,  and  it 
remains  to  consider  what  effect  is  to  be  given 
to  it  in  this  aspect.  Here  the  city  of  San 
Diego  was  itself  the  plaintiff  nnd  the  de- 
fendant was  the  treasurer,  and  as  such  the 
authorized  agent  of  the  county  and  of  the 
ttnte;  and,  in  fact,  the  county  nnd  also  the 


state  was  represented  by  the  district  attor- 
ney, whose  duty  it  was,  under  the  laws  of  the 
state,  to  represent  them.  We  are  of  the 
opinion,  therefore,  that  the  judgment  must 
be  regarded  as  conclusive  upon  the  real 
parties  to  the  suit,  and  as  res  Judicata  of  the 
question  now  involved.  The  parties  here  are 
but  the  agents  of  the  city  and  of  the  county 
and  state,  and  are  therefore  equally  bound 
by  the  judgment.  Code  Civ.  Proc.  S  1908; 
Loftis  V.  Marshall,  134  Cal.  304,  66  Pac.  571, 
86  Am.  St.  Rep.  286;  1  Greenleaf  on  Ev.  § 
523;  Freeman  on  Judg.  §§  249,  352.  And 
for  discussion  of  the  principle,  see  Sheehan 
V.  Osborne  (Cal.)  69  Pac.  842. 

3.  We  are  of  the  opinion,  also,  if  there  be 
any  doubt  as  to  the  last  proposition,  and  the 
board  was  not  otherwise  authorized  to  ap- 
point a  superintendent,  that  the  power,  and, 
when  the  necessity  occurs  (of  which  It  is  the 
Judge),  the  duty  to  make  such  appointment 
is  conferred  or  Imposed  upon  the  board,  as 
necessarily  implied  In  "the  government  of 
the  school  district,"  with  which  it  is  ex- 
pressly invested;  and,  such  being  the  case, 
the  power  of  fixing  the  salary  of  the  superin- 
tendent is  conferred  upon  the  board  by  the 
pro\iision  of  section  1793  of  the  Political 
Code. 

The  judgment  appealed  from  must  there- 
fore be  affirmed,  and  it  is  so  ordered. 

I  concur:    ALLEN,  J. 

GRAY,  P.  J.  I  concur  in  the  foregoing 
opinion  on  the  third  and  last  ground  stated 
therein.  I  am  also  of  opinion  that  the  case 
of  San  Diego  v.  Dauer  places  the  proper  con- 
struction upon  section  1793  of  the  Political 
Code,  and  upon  the  authority  of  that  case, 
also,  I  concur  on  the  judgment 


(2  Cat.  App.  720) 
MERCED  PALLS  GAS  &  ELECTRIC  CO. 
V.  TURNER  et  al. 

(Court  of   Appeal,   Third   District,   California. 
Jan.  24.  1906.) 

1.  Municipal  Corporations  —  Grant  of 
Rights  in  Streets— Extent  of  Rights  Ac- 
quired. 

Where  a  gas  and  electric  company,  bad 
been  granted  a  franchiBe  to  construct  and  main- 
tain its  poles  in  the  streets  of  a  city,  the  origi- 
nal location  of  the  poles  by  the  city's  permission 
created  no  absolute  indefeasible  right  or  irre- 
vocable license  to  maintain  each  pole  at  its 
particular  location  for  all  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  §|  1482- 
1485 ;  vol.  45,  Cent  Dig.  Telegraphs  and  Tele- 
phones, §  6.] 

2.  Same  —  Pbescbiptivib  Right  —  Public 
Pbopebtv. 

Mere  lapse  of  time  is  insufficient  to  create 
a  prescriptive  right  in  a  gas  and  electric  com- 
pany to  maintain  its  poles  in  city  streets  in  the 
identical  spot  in  which  they  were  located. 

[Ed.  Note. — For  cases  in  point  see  vol.  So, 
Cent.  Die.  Municipal  Corporations,  IS  1482- 
1483,  1490.] 
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8.  Injunction— BrLi/—InBiEPABABLB   Injxjet. 
The  mere  allegation  of  irreparable  injury 
is  insufficient  in  actions  for  an  injunction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  }  2S2.J 

4.  MuNicn»AL  CospOBATioNS  —  Gbant  of 
Rights  in  Streets— Electbic  Polls— Lo- 
CAtiON— Removal. 

Political  Code.  §§  4354.  4408,  4410,  4411. 
4413,  under  which  the  city  of  M.  is  incorporated, 
vests  in  the  city's  board  of  trustees  full  power 
to  establish,  alter,  open,  improve  and  repair 
streets,  remove  obstructions  therefrom,  and  gen- 
erally manage  and  control  the  same.  Const,  art. 
11  gives  every  city  power  to  make  and  enforce 
within  its  limits  all  local,  .sn^ilary.  nolice  and 
Other  regulatiotis  not  in  conflict  with  general 
laws,  aha  the  fimdnmental  law  of  the  state  also 
declares  that  franchises  to  use  the  streets  shall 
be  exercised  under  the  direction  of  the  superin- 
tendent of  streets  or  other  officer  in  control 
thereof.  Held,  that  where  comiilainant  erected 
certain  electric  light  poles  in  the  streets  of  a 
city,  it  acquired  no  exclusive  right  to  maintain 
the  same  in  their  original  ponilions,  and  could 
not  restrain  the  city  from  removing  them  to  new 
k>catioDs. 

[Ed.  Note. — For  cases  in  point,  see  vol.  .10, 
Cent.  Dig.  Municipal  Corporations,  SS  14S2- 
1483.  1400.] 

Appeal  from  Suporlor  Court,  Merced  Coun- 
ty; E.  N.  Rector,  Judge. 

Suit  by  the  Merced  Falls  Gas  &  Electric 
Company  against  W.  H.  Turner  and  others. 
From  a  decree  dismissing  the  bill,  plaintiff 
appeals.    Affirmed. 

Morrison  &  Cope  and  Franlc  H.  Farrar,  for 
appellant    F.  W.  Henderson,  for  respondents. 

Mclaughlin,  J.  Action  for  an  injunc- 
tion restraining  the  board  of  trustees  and 
superintendent  of  the  streets  of  tlie  city  of 
Merced  from  changing  the  position  of  certain 
electric  light  poles  on  M  street  In  said  city. 
The  city  has  never  owned  or  controlled  public 
works  for  supplying  artificial  light,  and.  for 
10  years  prior  to  the  commencement  of  this 
action,  the  appellant  corporation  bad  been, 
and  then  was,  furnishing  the  city  and  its  in- 
habitants with  electric  light,  and  in  so  doing 
had  maintained  nine  electric  light  poles,  at 
as  many  different  comers  on  the  street  men- 
tioned, by  permission  of  the  city  trustees,  and 
without  hinderance  from  the  defendants  or 
their  predecessors  in  office.  On  June  6,  1904. 
the  board  of  trustees,  by  resolution,  ordered 
that  said  poles  be  changed  to  other  positions 
than  those  previously  occupied,  and  appellant 
failing  to  remove  the  poles  as  directed  and 
required  by  the  resolution,  the  superintend- 
ent of  streets,  by  another  resolution,  was  or- 
dered to  malie  the  change,  and  proceeded  to 
do  so,  whereupon  this  action  was  commenced. 
The  trial  court  sustained  general  demurrers 
to  the  complaint,  and  plaintiff  declining  to 
amend,  two  separate  judgments  were  entered, 
one  In  favor  of  the  trustees  and  the  other  in 
favor  of  the  superintendent  of  streets.  The 
plaintiff  thereupon  appealed  from  both  of 
said  judgments. 

The  sole  contention  of  appellant  in  both  ap- 
peals involves  the  power  of  the  city  author- 


ities to  compel  or  make  the  change  In  ques- 
tion. Under  the  Constitution  of  tliis  state, 
the  appellant  enjoys  and  is  exercising  a  fran- 
chise giving  it  the  privilege,  under  the  direc- 
tion of  the  superintendent  of  streets,  or 
other  officers  in  control  thereof,  of  using  the 
public  streets,  so  far  as  may  be  necessary, 
for  Introducing  and  supplying  such  city  with 
electric  lights.  Const,  art  11,  {  19;  Stockton 
G.  &  E.  Go.  V.  San  Joaquin  (Cal.)  83  Pac.  54; 
People  V.  Stephens,  62  Cat.  230;  In  re  John- 
ston, 137  Cal.  119,  69  Pac.  973.  The  constitu- 
tional provision  cited  does  not  expressly  confer 
upon  persons  exercising  such  franchises  an 
absolute  right  to  erect  poles  of  any  kind  on 
the  streets  of  a  city.  Indeed,  It  might  be 
said  tliat  a  franchise  to  use  the  streets  for 
any  purpose  mentioned  In  the  section,  may 
be  confined  to  "laying  down  pipes  and  con- 
duits therein,  and  connections  tberewitli,  so 
far  as  may  be  necessary  for  introducing  In- 
to and  supiilying  such  city  and  its  inhabl- 
tnnts  either  with  gaslight  or  other  Illumina- 
ting light,"  etc.  It  is,  however,  unnecessary 
In  this  decision  to  go  to  the  extent  of  t)oId!ng 
that  no  such  right  may  be  enjoyed,  for.  If 
it  be  conceded  that  judicial  precedents  and 
legislative  enactment  establish  or  declare 
such  right  still  the  judgment  in  the  case  at 
bar  must  be  sustained.  The  act  under  which 
the  city  of  Merced  was  Incorporated  vests 
in  the  board  of  trustees  full  power  to  estab- 
lish, alter,  open.  Improve  and  repair  streets 
and  sidewalks,  remove  obstructions  there- 
from, and  generally  to  manage  and  control 
the  same.  St.  1883,  p.  208,  c.  40;  Pol.  Code, 
§§  4354,  4408,  4410,  4411,  4413,  and  the 
Constitution  gives  every  city  power  to  make 
and  enforce  within  Its  limits  all  local  san- 
itary, police  and  other  regulations  not  In 
conflict  with  general  laws.  Const  art  11; 
Dobbins  v.  City  of  Los  Angeles,  139  Cal.  179, 
72  Pac.  970,  96  Am.  St  Rep.  95.  An  In- 
dustrious search  has  failed  to  reveal  a  gen- 
eral law  prohibiting  tbe  regulation  of  the 
use  of  streets  by  holders  of  a  franchise. 
On  the  contrary,  tbe  fundamental  law  of 
this  state,  In  conferring  the  franchise  ber« 
in  question,  expressly  provides  that  any  in- 
dividual or  company  "shall,  under  the  direc- 
tion of  the  superintendent  of  streets,  or 
other  officer  In  control  thereof  •  •  •  have 
the  privilege  of  using  the  public  streets." 
The  power  to  make  needful  and  reasonable 
regulations  touching  tbe  use  of  streets 
has  long  been  recognized.  Mutual  Electric, 
etc.,  Co.  V,  Ashworth,  118  Cal.  6,  50  Paa  10; 
Ex  parte  Taylor,  87  Cal.  94,  25  Paa  258; 
Ex  parte  Caslnello,  02  Cal.  541;  Vander- 
hurst  V.  Tholcke,  113  Cal.  150,  45  Paa  266, 
85  L.  R.  A.  207 ;  De  Baker  ▼.  Railroad  Com- 
pany, 106  Cal.  282.  39  Paa  610,  46  Am.  St 
Rep.  237;  In  re  Johnston,  137  CaL  120,  69 
Paa  973;  Ex  parte  Fiske,  72  Cal.  125,  18 
Pac.  310;  Monongahela  City  t.  Monongahela 
Electric  L.  Company,  4  Am.  Electrical  Cas. 
56;  Am.,  eta,  Co.  v.  Hess  (N.  T.)  26  N.  B. 
819,  13  L.  R.  A.  454,  21  Am.  St  Rep.  701;  Dei- 
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Ter  T.  Glrard  (Colo.  Snp.)  42  Pac.  662.  The 
city  authorities  will  not  be  allowed  to  enforce 
regulations  which  are  tantamonnt  to  a  denial 
of  appellant's  right  to  use  the  streets,  or  are 
arbitrary,  capricious,  unreasonable,  or  prohibi- 
tory Id  their  nature  or  effect  In  re  John- 
ston, supra;  Pereria  v.  Wallace,  129  Oal.  403, 
62  Pac.  61;  Santa  Rosa  Lighting  Company 
T.  Woodward,  119  Oal.  30,  50  Pac.  1025. 
But  the  Constitution  in  providing  for  the 
exercise  and  enjoyment  of  the  franchise  own- 
ed by  appellant  did  not  grant  an  absolute 
indefeasible  right  or  easement  in  the  partic- 
ular spots  of  earth  where  Its  poles  were 
planted  originally,  nor  does  the  grant  con- 
tain a  bint  that  the  superintendent  of  streets, 
or  other  officer  in  control  thereof,  exhausted 
his  Jurisdiction  or  power  to  direct  or  con- 
trol the  use  of  the  streets  by  appellant,  when 
the  poles  were  located  in  the  first  instance. 
True,  the  section  provides  for  general  regula- 
tions for  "damages  and  indemnity  for  dam- 
ages," but  this  is  clearly  for  the  protection 
of  the  city  (In  re  Johnston,  137  Cal.  120,69  Pac. 
BT3.)  and  therefore  such  regulations,  or  the  ab- 
sence of  them,  cannot  limit  or  annul  the 
general  power  granted  to  the  municipality, 
to  direct  and  control  the  manner  in  which 
tlie  streets  shall  be  used,  and  the  franchise 
exercised.  Courts  will  not  hesitate  to  stay 
the  arm  of  municipal  power  when  any  at- 
tempt to  curtail  or  deny  the  constitutional 
right  is  made  manifest  or  a  clear  abuse  of 
discretion  is  shown.  But  they  will  as  un- 
hesitatingly frown  upon  the  doctrine  that 
the  constitutional  provision  in  question  must 
t>e  construed  as  an  abdication  or  denial  of 
power  on  the  part  of  cities  to  widen, 
straighten,  beautify  and  improve  streets  and 
sidewalks,  and  to  compel  property  owners  of 
every  class  and  kind  to  conform  to  all  reason- 
able regulations  redounding  to  the  general 
good.  It  is  therefore  incumbent  upon  liti- 
ganta  seeiiing  to  restrain  the  exercise  of 
municipal  power  in  this  behalf  to  show  by 
their  pleadings  that  the  regulation  in  ques- 
tion is  an  unnecessary  and  unreasonable  ex- 
ercise of  the  discretion  reposed  in  the 
municipal  authorities.  The  applicant  for  a 
restraining  order  must  show  by  a  plain  state- 
ment of  substantive  facts  that  the  regulation 
complained  of  (s  unreasonable,  arbitrary,  con- 
fiscatory or  prohibitory.  If  the  complaint  be- 
fore us  contained  such  statement,  nay,  it 
it  appeared  therefrom  that  the  sole  purpose 
of  the  regulation  was  to  harass  or  annoy  ap- 
pellant in  the  enjoyment  of  Its  franchise,  the 
relief  demanded  would  not  be  withheld. 
But  there  is  nothing  in  the  complaint  to 
show  the  purpose  of  the  city  authorities  In 
making  the  change,  and  hence  it  cannot  be 
determined  therefrom  whether  the  regulation 
la  reasonable  or  unreasonable.  Just  or  unjust, 
wise  or  otherwise. 

The  contention  of  appellant  frankly  stated 
and  ably  advocated,  is,  that  the  city  author- 
ities are  absolutely  without  power  to  change 
the  polea  from  the  positions  they  have  oo- 
S4  P.— 18 


cupled  for  so  many  years.  We  cannot  con- 
cur in  this  view.  The  original  location  of  the 
poles  by  permission  of  the  city  authoritieB 
created  no  absolute,  indefeasible  right,  or 
irrevocable  license,  to  have  each  pole  re- 
main at  the  particular  spot  for  all  time; 
and  It  Is  well  settled  that  lapse  of  time 
creates  no  prescriptive  right  to  public  prop- 
erty. City  of  Visalla  v.  Jacob,  65  Cal.  435, 
4  Pac.  433,  52  Am.  St  Rep.  303 ;  Orena  v.  San- 
ta Barbara,  01  Cal.  631, 28  Pac.  208;  Oakland 
V.  Oakland  W.  P.  Co.,  118  Cal.  160,  50  Pac.  277; 
Home  V.  San  Francisco,  119  Cal.  534,  57  Pac. 
950.  It  may  be  contended  that  the  averment 
of  irreparable  Injury  sufBciently  shows  that 
the  regulation  Is  unreasonable  and  confisca- 
tory. The  damage  which  has  already  accru- 
ed is  estimated  at  $1,000,  and  it  is  difficult 
to  guess  why  the  sum  total  of  damage  result- 
ing from  the  removal  of  all  of  the  poles  may 
not  be  as  easily  estimated  and  compensated. 
It  is  also  difficult  to  imagine  how  a  mere 
change  in  the  location  of  the  poles  could  be 
fraught  with  such  grave  consequences.  But, 
waiving  these  considerations,  it  is  the  estab- 
lished law  of  this  state  that  the  mere  al- 
legation of  Irreparable  Injury  Is  insufficient  in 
actions  for  an  injunction.  California,  etc., 
Co.  V.  Dniou,  etc.,  Co.,  122  Cal.  643,  55  Paa 
691.  The  allegation  touching  inconvenience 
and  deprtval  of  use  in  the  manner  theretofore 
enjoyed  by  the  inhabitants  of  the  city,  cer- 
tainly does  not  tend  to  show  an  arbitrary 
or  unreasonable  exercise  of  power  on  the 
part  of  the  city  authorities.  All  municipal 
regulations  cause  more  or  less  inconvenience, 
and  It  frequently  happens  that  tiiey  forbid 
the  use  of  streets,  and  even  of  private  prop- 
erty, in  a  manner  theretofore  enjoyed,  but 
the  law  clearly  sanctions  such  regulations. 
Respondent's  brief  contains  the  statement 
that  a  change  in  the  location  of  the  poles  is 
rendered  necessary  by  the  construction  of 
artificial  stone  sidewalks  on  M  street  This 
statement  cannot  be  considered  as  a  fact  in 
the  case,  but  it  serves  to  Illustrate  the  con- 
sequences which  would  inevitably  follow  the 
application  of  the  doctrine  for  which  appel- 
lant contends.  A  village  may.  perchance,  be- 
come a  city.  In  such  event  tiie  footpath  or 
narrow  sidewalk  which  was  all  sufficient  in 
bygone  days  may  prove  entirely  inadequate 
for  the  accommodation  of  an  increased  and 
Increasing  population.  If  poles  upon  which 
telegraph,  telephone  and  other  wires  are 
strung,  must  be  allowed  to  remain  wliere 
they  were  first  located,  public  improvements 
and  conveniences,  made  necessary  by  changed 
conditions,  may  be  hindered  or  rendered  im- 
possible. Again,  the  growing  needs  of  a 
city  may  Invite  many  to  avail  themselves  of 
the  right  to  use  the  streets  for  purposes 
enumerated  in  the  section  of  the  CJonstitu- 
tion  under  which  appellant  acquired  an 
equal  but  not  a  superior  right  If  those  al- 
ready using  the  streets  for  ouch  purposes 
cannot  t>e  compelled  to  subirit  to  reason- 
able  resnlatious  touching   the  locatloa  of 
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poles  and  wires,  then  the  advent  of  many 
competitors  may  be  prevented,  and  the  very 
purpose  of  the  framers  of  the  Constitution 
thwarted,  unless  danger  and  Inconvenience  to 
the  general  public  be  totally  ignored. 

AH  laws  must  be  so  construed  as  to  avoid 
absurd  and  Incongruous  results,  and  the 
doctrine  which  appellant  would  have  us 
announce  would  certainly  lead  to  conse- 
quences which  It  is  the  general  object  of 
laws  to  prevent  All  citizens  must  conform 
to  needful  regulations  controlling  the  exer- 
cise of  personal  and  property  rights,  and 
holders  of  a  franchise  constitute  no  exception 
to  this  general  rule. 

The  judgments  are  afiBrmed. 

Weconcur:  CHIPMAN.P. J.;  BUCKLBS,J. 


(2  Cal.  App.  731) 

PEOPLE  V.  SING. 

(Court  of  Appeal,   Third   District,   California. 
Jan.  24,  1006.) 

Cbhcinal    Law— AppeaI/— Review— DM'ArrLT 

IN  Appearance. 

Where  a  criminal  case  does  not  involve 
capital  punishment,  the  appellate  court  is  under 
no  duty  to  examine  the  record  for  errors  of 
law,  in  the  absence  of  any  appearance  by 
defendant  or  the  filins  of  any  brief  for  him. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  fS  3011,  3012.] 

Appeal  from  Superior  Court,  Butte  Coun- 
ty, John  C.  Gray,  Judge. 

One  Sing  was  convicted  for  statutory  rape, 
and  appeals.    Affirmed. 

Jo.  D.  Sproui,  Parte  Henshaw,  and  John 
Gale,  for  appellant  U.  S.  Webb,  Atty.  Gen., 
for  the  People 

OHIPMAN,  P.  J.  Information  for  rape 
upon  a  female  child  under  the  age  of  16.  De- 
fendant was  convicted  and  sentenced  to  20 
years'  imprisonment  at  San  Quentln.  The 
transcript  was  filed  February  25,  1905,  and 
the  cause  has  been  placed  upon  three  dlCTerent 
calendars  of  this  court  Defendant  has  made 
no  appearance,  and  has  filed  no  brief.  The 
Attorney  General,  at  the  calling  of  the  case 
for  the  January  calendar,  asked  that  the 
cause  be  submitted  on  the  transcript  and  that 
the  judgment  be  affirmed.  We  have  given 
the  evidence  a  careful  examination  and  are 
satisfied  that  there  was  -sufficient  to  Justify 
the  jury  in 'finding  the  defendant  guilty  as 
charged.  We  do  not  feel  called  upon  to 
examine  the  record  for  errors  of  law.  In  a 
case  involving  capital  punishment  the  Su- 
preme Court  has  felt  itself  under  some  duty 
to  examine  the  record,  in  the  absence  of  aid 
by  counsel  by  brief,  or  in  case. of  failure  of 
counsel  to  appear.  In  cases  of  lesser  felo- 
nies, however,  we  understand  the  practice 
is  otherwise.  People  v.  Clark,  121  Cal.  633, 
54  Pac.  147.  In  the  case  of  People  v.  Busby, 
113  Cal.  181,  45  Pac.  191,  the  Judgment  was 
affirmed  in  a  murder  case  where  the  penalty 


was  life  imprisonment,  for  want  of  appear- 
ance or  brief  in  behalf  of  defendant,  without 
an  examination  of  the  record. 
The  judgment  is  affirmed. 

We  concur:  BUCKLES,  J.;  MCLAUGH- 
LIN, J. 

(2  Cat.  App.  72S) 

Ex  parte  WHITE. 

(Court  of  Appeal,   Third   District,   California. 
Jan.  24,  1906.) 

Habeas  Cobpus— Appeal  —  Final  Detebmi- 

NATION. 

An  order  in  habeas  corpus  proceedings  dis- 
charging petitioner  is  not  of  such  final  character 
as  to  be  appealable. 

[Ed.  Note. — For  cases  In  point,  see  vol.  25, 
Cent  Dig.  Habeas  Corpus,  {  104.] 

Appeal  from  Superior  Court,  Mendocino 
County;  J.  Q.  White,  Judge. 

In  the  matter  of  the  application  of  Bud 
White  for  writ  of  habeas  corpus.  From  an 
order  discharging  petitioner,  appeal  is  taken. 
Dismissed. 

Robert  Duncan,  DIst  Atty.,  for  appellant 
Weldon  &  Held,  for  respondent 

CHIPMAN,  P.  J.  Petitioner,  one  Bud 
White,  was  convicted  of  the  crime  of  petit 
larceny  and  was  sentenced  to  "pay  a  fine 
of  $500  or  be  imprisoned  in  the  county  Jail 
one  day  for  each,  dollar  of  said  fine."  He 
was  subsequently  discharged  on  writ  of  habe- 
as corpus  heard  by  the  judge  of  the  superior 
court  of  Mendocino  county.  Thereafter  the 
district  attorney  of  said  county  served  notice 
on  the  attorney  for  petitioner  directing  him 
to  "take  notice  that  the  people  of  the  state 
of  California  ex  rel.  J.  H.  Smith,  sheriff 
of  the  county  of  Mendocino,  state  of  Cali- 
fornia, and  J.  H.  Smith,  as  sheriff  of  the  said 
county  of  Mendocino,  hereby  appeal  to  the 
District  Court  of  Appeal  for  the  Third  Dis- 
trict state  of  California,  from  the  order 
and  judgment  In  the  above-entitled  action 
In  the  above-entitled  court  and  entered  on 
the  6th  day  of  July.  A.  D.  1905,  In  favor 
of  Bud  White,  and  from  the  whole  thereof." 
Whether  the  district  attorney  or  sheriff 
could  use  the  name  of  the  people  of  the 
state  without  the  consent  of  the  Attorney 
General  first  obtained  is  a  question  raised, 
but  we  will  not  consider  it. 

Will  an  appeal  lie  to  this  court  from  the 
order  or  judgment?  The  question  arose 
in  1852,  In  Matter  of  Perkins,  2  Cal. 
424.  The  court  said:  "The  act  concerning 
'Writ  of  Habeas  Corpus,'  passed  April  20, 
1850  (St.  1850,  p.  334,  c.  122)  has  vested 
the  power  of  hearing  and  determining  writs 
of  habeas  corpus  In  the  judge  of  every  court 
of  record  in  the  state ;  it  Is  a  mere  chamber 
proceeding,  a  summary  mode  of  determining 
whether  a  party  be  properly  held  in  custody. 
The  final  determination  la  not  that  of  a 
court,  but  the  simple  order  of  a  Judge,  and 
Is  not  appealable  from  or  subject  to  review. 
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Tbe  doctrine  of  res  adjndicata  cannot  apply 
to  Buch  determlnntions.  •  •  •  The  stat- 
ute never  coutemplated  that  a  Judgment 
upon  one  writ  should  be  a  bar  to  any  farther 
proceeding,  but  iooics  to  a  diCTcrent  result: 
and  any  prisoner  may  pursue  his  remedy 
of  habeas  corpus  until  be  has  exhausted  the 
whole  judicial  power  of  the  state."  Tbe  ques- 
tion again  arose  in  1805  in  Matter  of 
Edward  Ring.  28  Cal.  248.  Tbe  Consti- 
tution and  tbe  statute  bad  undergone  no 
changes  in  habeas  corpus  proceedings  np 
to  this  time  and  tbe  doctrine  of  tbe  Per- 
kins Case  was  approved.  Again,  in  1871, 
People  V.  Schuster,  40  Cal.  (527,  the  peo- 
ple appealed  from  an  order  admitting 
tbe  prisoner  to  bail  on  habeas  corpus  pro- 
ceedings. The  court  said:  "There  Is  no  pro- 
vision In  the  habeas  corpus  act  permitting 
an  appeal  from  tbe  order  of  tbe  Judge,  in 
proceedings  had  under  that  act;  and  it  is 
apparent  from  the  nature  of  that  remedy, 
that  none  was  intended.  Nor  is  there  ony- 
tblng  In  section  481  of  tbe  criminal  practice 
act.  regiilnting  appeals  in  criminal  cases, 
which  .will  authorize  an  appeal  from  snch 
an  order."  If  the  qnestlon  has  since  been 
before  the  Supreme  Court  we  have  not  been 
able  to  discover  It,  and  no  more  recent  case 
has  been  cited.  It  is  perhaps  not  far  from 
tbe  truth  that  the  concensus  of  opinion  of 
the  bar  :;iid  bench  of  this  state  has,  for  a 
tbird  of  a  centnry,  •  been  that  there  was  no 
appeal  allowable  from  an  order  either  grant- 
ing or  refusing  a  disciiarge  on  habeas  corpus 
and  the  practice  has  conformed  to  that  view 
of  the  law. 

But  it  Is  contended  by  appellant  that  this 
doctrine  has  been  changed  by  the  recent 
amendment  to  the  Constitution  conferring 
Jurisdiction  on  tbe  district  courts  of  appeal 
(Const,  art  6.  {  4),  and  by  tlie  amendment 
of  section  1476,  Pen.  Code  (St.  1905.  p.  70C, 
c  544) ;  that  habeas  corpus  is  a  civil  proceed- 
ing whether  regarded  as  a  civil  action  or  a 
special  proceeding  of  a  civil  nature.  Ex 
parte  Tom  Tong,  108  U.  S.  55«,  2  Sup.  Ct 
871,  27  U  Ed.  820:  Ex  parte  Mliligun,  4 
Wall.  142,  18  L.  Ed.  281;  State  ex  rel. 
Durner  v.  Hucgin,  110  Wis.  189,  8.5  N.  W. 
.1046,  62  L.  R.  A.  700;  Cross  v.  Burke,  140 
D.  S.  82,  13  Sup.  Ct  22,  30  L.  Ed.  8.06. 
Tbe  argument  Is  that  remedies  by  the  Code 
of  Civil  Procedure  are  divided  Into  two 
classes — actions  and  special  proceedings  (sec- 
tion 21);  that  an  action  is  a  legal  proceed- 
ing "for  tbe  enforcement  or  protection  of  a 
right,  the  redress  or  prevention  of  a  wrong, 
or  tbe  punishment  of  a  public  offense"  (sec- 
tion 22);  that  "every  other  remedy  is  a 
special  proceeding"  (section  23);  that  there 
are  only  two  kinds  of  actions,  civil  and 
•  riiiiUiiil  (section  24);  that  a  civil  action 
Mrir<es  out  of  •  •  •  2.  "An  injury" ;  that 
!('  dvll  action  "Is  prosecuted  •  •  •  for 
I  lie  oiiforceiiH-nt  or  protection  of  a  riglit,  or 
I  tie  redivsH  nr  prevention  of  a  wronj;"  :  that 
\ius  fuel  thut  Uie  ptuvittiuus  of  our  law  re- 


lating to  habeas  corpus  are  found  In  tbe 
Criminal  Code,  Is  entitled  to  no  weight 
Lewis  V.  Dunne,  134  Cal.  294,  66  Pac.  478, 
65  L.  R.  A.  833,  80  Am.  St  Rep.  257.  From 
these  premises  appellant  reaches  the  conclu- 
sion that  the  writ  of  habeas  corpus,  whether 
a  civil  action  or  a  special  proceeding  of  a 
civil  ndture,  is  governed  by  the  provisions 
of  the  Code  of  Civil  Procedure  relative  to 
appeals.  Tbe  next  step  In  the  argument  is 
that  this  court  is  given  appellate  Jurisdic- 
tion by  the  Constitution  "in  proceedings  of 
mandamus,  certiorari  and  prohibition,  usurpa- 
tion of  office,  contesting  elections  and  emi- 
nent domain,  and  in  such  other  special  pro- 
ceedings as  may  be  provided  by  law."  Art- 
icle 6,  {  4.  And  that  section  93d,  Code  of 
Civil  Procedure,  provides  for  an  appeal 
"from  a  final  Judgment  In  an  action  or  spe- 
cial proceeding  commenced  In  tlie  court  in 
which  the  same  Is  rendered  within  six  months 
after  the  entry  of  judgment."  Finally,  It 
is  claimed  that  a  Judgment  in  a  habeas  corpus 
case  is  a  final  Judgment  hence  the  appeal 
must  lie.  That  tbe  Judgment  is  final  Is 
grounded  on  the  amendment  of  section  1475, 
Pen.  Code  (St  1905,  p.  700,  c.  544)  which 
provides  that  the  wi-it  may  be  granted: 
•  •  •  "2.  By  the  superior  court,  or  a 
Judge  thereof.  '  *  *  If  the  writ  ha-t  hcen 
granted  by  anv  superior  court  or  fudge,  and 
after  the  hearing  thereof  the  prisoner  hat 
t>een  remanded,  he  shall  not  be  discharged 
from  custody  by  the  same  or  any  other 
superior  court  or  fudge,  unless  upon  some 
ground  not  existing  at  the  issuing  of  thi 
prior  writ,  or  unless  upon  some  point  of  law 
not  raised  at  the  hearing  upon  the  return 
of  the  prior  writ."  The  amendment  is  In 
Italics.  We  have  thus  stated  at  some  length 
tbe  grounds  urged  in  support  of  tbe  appeal, 
first,  because  they  seem  to  cover  in  outline 
about  all  that  can  be  suggested  on  that  side 
of  the  question ;  and,  s<K-oiidIy,  because  tbe 
point  has  not  arisen  in  the  Supreme  Court 
In  recent  years  and  Is  now  based  upon  an 
alleged  changed  condition  of  the  law.  The 
question  was  suggested  incidentally  in  the 
Culp  Cose  (decided  by  this  court)  83  Pac.  89, 
but  not  definitely  passed  upon.  There  is 
nothing  in  the  changes  which  have  taken 
place  in  our  Constitution  and  statutes  in 
recent  years  Indicating  that  tbe  order  or 
Judgment  made  In  a  habeas  corpus  case  Is 
any  more  final  than  formerly  when  It  was 
beld  that  such  a  Judgment  was  not  res  adju- 
dicuta  or  final.  If  final.  It  would  follow 
that  it  could  be  pleaded  in  bar;  but  the 
statute  relied  on  by  api>cliant  still  leaves 
the  remedy  open  and  unrestricted  in  tbe 
district -appellate  court  and  In  the  supreme 
court  by  original  writ  where  a  plea  in  bar 
would  be  nnnvuiiing.  Tbe  only  change  made 
in  tbe  statute  is  that  where  a  superior  court 
or  Judge  thereof  has  at  the  hearing  remanded 
the  prisoner  he  sliail  not  be  discharged  by 
the  same  or  oilier  superior  court  or  Judge 
except  upon  souie  uuw  i;ruuud  not  exibtlug 
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at  the  time  the  writ  Issued  or  upon'  some 
poin^  of  law  not  raised  at  the  bearing  of 
the  return  of  the  writ  The  statute  is  care- 
ful to  omit  the  case  where  the  prisoner  la 
discharged,  and  It  applies  in  a  limited  way 
only  to  the  case  where  he  is  remanded.  See 
notes  of  Code  Commissioners  to  amendments, 
St  1905,  p.  1140.  Under  the  former  univer- 
sally accepted  practice  in  this  state  (which 
was  in  conformity  with  the  rule  at  common 
law)  the  prisoner,  if  remanded,  could  apply 
to  every  superior  court  in  the  state  as  well 
as  to  the  Supreme  Court  on  an  Identlca 
petition,  and,  as  was  said  In  the  Perkins 
Case,  supra,  "until  he  has  exhausted  the 
whole  judicial  power  of  the  state."  The 
court  said  in  Grady  v.  Superior  Court,  64 
Cal.  155,  30  Pac.  C13:  "We  wish  It  to  be 
distinctly  understood  that  we  express  no  opin- 
ion with  respect  to  the  correctness  of  the 
judgment  of  the  superior  Judge  in  habeas 
corpus.  His  view  of  the  law  Is  not  authority 
binding  upon  any  other  judge  or  court  should 
the  same  question  arise  In  another  case  up- 
on the  same  or  similar  facts."  If  the  prison- 
er be  "discharged  from  custody  on  a  criminal 
charge"  the  judgment  cannot  be  used  in  a 
plea  In  bar  of  a  prosecution  If  he  "is  after- 
wards committed  for  the  same  offense  by 
legal  process  or  order,"  or.  If  the  discharge  is 
"for  defect  of  proof,  or  for  any  defect  of  the 
process,  warrant,  or  commitment  in  a  crimi- 
nal case,  the  prisoner  Is  again  arrested  on 
sufficient  proof  and  committed  by  legal  pro- 
cess for  the  same  offense."  Section  1496, 
Pen.  Code.  In  Re  Begerow,  136  Cal.  293, 
68  Pac.  773,  56  L.  R.  A.  528,  it  was  said: 
"The  petitioner's  formal  discharge  upon  habe- 
as corpus  was  determinative  therefore  of 
but  two  things:  (1)  That  the  pending  prose- 
cution against  bim.must  be  dismissed;  and 
(2)  that  because  of  said  dismissal  he  was 
entitled  to  his  present  liberty."  In  that  case, 
Begerow  applied  for  a  dismissal  of  the  ac- 
tion under  subdivision  2  of  section  1382,  Pen. 
Code,  and  was  refused.  Subsequently,  he 
was  discharged  upon  a  writ  sued  out  before 
the  Supreme  Court  He  was  rearrested  upon 
a  warrant  based  upon  a  complaint  charging 
bim  with  the  same  crime  as  that  for  which 
lie  had  been  previously  arrested.  He  again 
applied  for  a  writ  to  the  Supreme  Court, 
contending  that  his  discharge  upon  the  for- 
mer bearing  estopped  the  state  from  the  right 
to  further  prosecute  him  for  the  alleged 
crime.  The  court  in  the  opinion  referred 
both  to  sections  1487  and  1496  of  the  Penal 
Code  as  showing  that  the  discharge  under 
the  writ  was  not  a  bar  to  further  prosecution 
on  another  information  or  Indictment  for  the 
same  offense.  This  being  true,  the  judgment 
or  order  of  discharge  cannot  be  held  to  con- 
stitute such  final  judgment  as  would  be 
appealable  under  any  provision  of  the  Code 
of  Civil  Procedure,  and  it  is  not  claimed 
that  any  provision  Is  elsewhere  found,  either 
in  the  habeas  corpus  act  or  In  the  provisions 
of  the  Penal  Code  for  appeal  from  such  order 


or  judgment  We  are  aware  that  In  some 
jurisdictions  it  has  been  held  that  an  appeal 
may  be  taken  or  a  writ  of  error  sued  out 
and  the  habeas  corpus  proceedings  thus  be 
reviewed.  But  in  the  great  majority  of  cases 
this  was  allowable  under  statutory  provision, 
and  where  not  so  directly  the  decisions  were 
more  or  less  affected  by  existing  statutes. 
Independent  of  statutory  provisions,  the  bet- 
ter doctrine  is  that  a  decision  In  habeas 
corpus  is  not  of  such  conclusive  character 
as  to  support  a  writ  of  error,  and  that  no 
right  of  appeal  exists.  9  Am.  &  Eng.  Ency. 
of  Law,  p.  1072 ;  Church  on  Habeas  Corpus, 
§386. 

Having  In  mind  the  original  purpose  of  the 
wrU,  it  is  dltficult  for  us  to  perceive  the 
wisdom  or  reason  upon  which  statutes  are 
based  which  allow  an  appeal  In  cases  where 
the  pt-Isoner  has  been  discharged  or  that  deny 
the  right  altogether  of  making  a  second 
application  to  any  other  court  when  once 
remanded.  The  delay  which  might  and  gen- 
erally would  attend  the  appeal  would  In 
many  cases  work  a  denial  of  the  very  object 
of  the  writ  which  Is  to  secure  the  present 
discharge  of  the  prisoner,  and  in  most  cases 
the  value  of  this  bulwark  of  personal  liberty 
would  be  so  Impaired  as  to  lose  the  distinc- 
tive character  and  office  with  which  It  has 
been  clothed  ever  since  King  John  met  the 
Barons  at  Runny^neade  in  1215,  and  instead 
of  being  the  safeguard  of  human  liberty  it 
might  become  a  means  of  oppression. 

In  the  reply  brief  appellant  contends  that 
the  action  of  the  superior  court  was  in  excess 
of  its  jurisdiction.  This  t»ntentlon  is  based 
upon  the  provisions  of  sections  1486  and  1487 
of  the  Penal  Code.  There  being  no  appeal 
from  the  order  of  the  court,  the  question 
cannot  be  reviewed. 

The  appeal  is  dismissed. 

We  concur:  MCLAUGHLIN,  J.;  BUCK- 
LES, J. 


(2  Cal.  App.  703) 

CASTOR  V.  BERNSTEIN. 

(Court  of   Appeal,   First   District,   CalKoruia. 
Jan.  23,  1906.    Rehearing  Denied  by  Su- 
preme Court  March  24,  1906.) 

1.  EvinENCE—HANDWBiTiNO— Genuineness. 

Under  Code  Civ.  Proc  {  1944,  providing 
that  evidence  respecting  handwriting  may  lie 
given  by  comparison  made  by  the  witness  or 
the  jury  with  writings  admitted  or  treated  as 
genuine  by  the  party  against  whom  the  evidence 
is  offered  or  proved  to  be  genuine  to  the  satis- 
faction of  the  judge,  where  an  assignment  of 
the  claim  sued  on  to  plaintiff  had  l>een  offered 
in  evidence,  defendant  was  entitled  to  offer  a . 
release  without  proof,  by  means  other  than  a 
comparison  by  the  jury  with  the  assignor's 
signature  on  the  assignment,  that  such  release 
also  contained  the  assignor's  genuine  signature. 

2.  Release  —  Bxectjtioh  —  Oenitineness  — 
Question  for  Juby. 

Whether  the  signature  to  a  release,  relied 
on  as  a  defense  to  an  assigned  claim,  was 
genuine  was  a  question  of  fact  for  the  jury. 
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3.  EVIDESCI  —  HaNDWBITIHO  —  EXPISTS  — 

Wkiout  of  Testimony. 

A  jary  is  not  required  to  follow  the  opinion 
of  experts  with  reference  to  the  genuineness  of 
handwriting,  but  may  disregard  such  opinions 
and  determine  the  matter  on  their  own  jadg- 
ment. 

4.  Sams— Best  Evidence. 

In  an  action  on  an  assigned  claim,  it  was 
not  necessary  for  defendant  to  prove  the  gen- 
uineness of  the  signature  of  plaintiff  s  assignor 
to  an  alleged  release,  by  the  testimony  of  the 
subscribing  witness,  or  to  account  for  his  ab- 
sence before  resorting  to  proof  of  the  genuine- 
ness of  such  signature,  by  comparison  with  the 
signature  of  the  assignor  to  such  assignment. 
&  AssioNMENTS  — Defense  between  Omgi- 
NAi,  Pabties— Release. 

Where  a  release  of  a  claim  was  executed 
by  plaintiff's  assignor  for  defendant's  benefit 
before  the  assignment,  it  was  available  as  a 
defense  against  plaintiff's  action  on  the  claim, 
under  Civ.  Code.  8  IS'O,  providing  that  a  con- 
tract made  expressly  for  the  bpnefit  of  a  third 
person  may  be  enforced  by  him  at  any  time 
before  the  parties  thereto  rescind  It. 
9.  Same— Consideration— BtJRDEN  of  Pboof. 

Where  a   release  was  in   writing,   it   was 

f  resumptive  evidence  of  a  consideration,  and  the 
urden  of  proving  want  of  consideration  there- 
for was  on  tbe  party  seek'ng  to  avoid  it,  as 
provided  by  Civ.  Code,  §  1C15. 

[Ed.  Note. — For  cases  in  point,^  see  vol.  42, 
Cent.  Dig.  Release,  {{  94-97.] 

7.  New  Trial— Grounds. 

Where  a  verdict  was  the  result  of  a  com- 
parison of  the  signatures  attached  to  an  assign- 
ment of  a  claim  sued  on  and  an  alleged  release, 
and  necessarily  found  that  the  release  was  a 
forgery,  and  the  court  was  of  the  opinion  that 
the  jury  erred  in  its  conclusion,  it  was  proper 
to  set  the  verdict  aside  and  grant  a  new  trial- 
[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  ii  3871.  8872; 
TOl.  37.  Cent  Dig.  New  Trial,  {S  185^187.) 

Appeal  from  Superior  Court,  City  and  Coun- 
1y  of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Joseph  Castor  against  Joe  Bern- 
stein. From  an  order  grtinting  defendant's 
motion  for  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Otto  Irving  Wise  and  Crittenden  Thornton, 
for  appellant.  George  D.  Collins,  for  re- 
spondent. 

HARRISON,  P.  J.  The  plaintiff  seeks  by 
this  action  to  recover  damages  from  the  de- 
fendant for  the  breach  of  a  contract  entered 
into  between  him  and  the  plaintiff's  assignor. 
In  his  answer  the  defendant  sets  np  several 
defenses,  one  of  which  is  that  prior  to  the 
assignment  to  the  plaintiff  his  assignor,  by 
an  Instrument  executed  by  bim,  released  the 
defendant  from  all  claims  arising  out  of  the 
contract  alleged  in  the  complaint  At  the 
trial  the  plaintiff  offered  in  evidence  the 
assignment  to  him  and  rested.  The  defend- 
ant then  offered  In  evidence  the  written  in- 
strument of  release  alleged  in  his  answer. 
The  plaintiff  objected  to  its  introduction,  up- 
on the  ground  that  there  had  been  no  proof 
of  Its  execution,  or  of  the  signature  of  the 
maker  thereof,  or  of  the  subscribing  witness. 
The  defendant  then  stating  that  be  proposed 
to  submit  the  paper  to  the  Jury  for  compari- 


son with  the  signature  to  the  assignment  to 
the  plaintiff  already  In  evidence,  as  proof  of 
its  execution,  the  plaintiff  made  the  further 
objection  that  proof  by  comparison  of  writ-  ^^ 
ings  could  not  be  made  entirely  by  the  Jury ; 
that  the  genuineness  of  the  disputed  writing 
must  l>e  first  shown  by  a  witness.  The  court 
overruled  these  objections,  and  admitted  the 
paper  in  evidence,  saying  that  he  would  let 
the  Jury  look  at  It  and  determine  from  an 
Inspection  whether,  in  their  opinion,  the  signa- 
ture was  genuine.  To  this  ruling  the  plain- 
tiff excepted.  The  defendant  then  rested, 
and  the  court  instructed  the  Jury,  in  sub- 
stance, that  they  should  find  for  the  plaintiff 
or  for  tbe  defendant  according  as  they  should 
find  whether  the  signature  to  the  writing 
offered  by  tbe  defendant  was  genuine  or  not 
Tbe  Jury  rendered  a  verdict  for  the  plaintiff. 
Upon  motion  of  the  defendant  tbe  court 
granted  a  new  trial,  and  from  this  order  the 
present  appeal  has  been  taken. 

1.  The  court  did  not  err  In  admitting  in 
evidence,  without  any  previous  testimony  of 
experts  thereon,  the  purported  release,  and 
allowing  the  Jury  to  determine  Its  genuine- 
ness by  a  comparison  of  tbe  signature  thereon 
with  tbe  signature  upon  tbe  assignment  to 
the  plaintiff.  To  the  general  rule  of  the  com- 
mon law  that  tlie  genuineness  of  disputed 
handwriting  could  not  be  determined  by  tbe 
court  or  Jury  by  comparing  it  with  other 
handwriting  of  tbe  par^,  there  was  one  well 
settled  exception,  viz.,  that  if  a  paper  ad- 
mitted to  be  In  the  handwriting  of  the  party, 
or  to  have  been  subscribed  by  him.  Is  In  evi- 
dence for  some  other  purpose  In  the  cause, 
tbe  signature  or  paper  In  question  may  be 
compared  witb  It  by  the  Jury.  Moore  t. 
United  States,  91  U.  S.  270,  23  L.  Ed.  346. 
Tbe  restriction  which  tbe  rules  at  .common 
law  placed  upon  tbe  mode  of  proving  tbe 
genuineness  of  handwrltinx  has  in  modem 
days  been  greatly  removed,  and  in  this  state 
tbe  Legislature  has  declared,  In  section  1944, 
Code  Civ.  Proc.,  that  "evidence  respecting  the 
handwriting  may  also  be  given  by  a  com- 
parison made  by  tbe  witness  or  the  Jury 
with  writings  admitted  or  treated  as  genu- 
ine by  the  party  against  whom  tbe  evidence 
Is  offered  or  proved  to  be  genuine  to  tbe 
satisfaction  of  tbe  Judge."  Similar  statutory 
provisions  have  been  enacted  In  other  states 
in  this  country,  and  also  In  England,  and, 
I>elng  remedial  in  their  nature,  are  to  be 
liberally  construed.  In  People  v.  Mollneux, 
1G8  N.  T.  264,  61  N.  E.  280,  62  L.  R.  A.  193, 
tbe  court  entered  into  an  elaborate  discussion 
of  the  law  respecting  tbe  proof  of  handwriting 
by  comparison  and  other  modes  (pages  318- 
330,  168  N.  Y.,  pages  304-308,  61  N.  B.  [62 
li.  R.  A.  193]),  and  held  that  the  object  of 
these  statutes  Is  to  enlarge,  and  not  to  narrow, 
the  rules  of  the  common  law.  Tbe  defend- 
ant was  not  seeking  to  establish  tbe  genuine- 
ness of  the  release  by  a  comparison  with 
exemplars  which  were  irrelevant  to  the  Issue 
before  tbe  court,  and  authorities  involving 
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the  common-law  rule  tn  snch  cases  are  in- 
applicable; but  be  was  availing  himself  ot 
the  means  authorized  by  section  1944  for 
making  proof  of  its  genuineness.  The  ex- 
emplar with  which  the  Jury  were  directed 
to  make  the  comparison  was  already  before 
them  and  admitted  by  the  plaintiff  to  be  genu- 
ine, and,  under  the  definition  of  evidence  In 
section  1823,  Code  Civ.  Proc,  a  comparison 
made  by  the  jury  between  the  two  signatures 
was  a  "means  sanctioned  by  law  for  ascertain- 
ing the  truth"  respecting  the  question  of  fact 
presented  for  their  determination — the  genu- 
ineness of  the  signature  to  the  release.  Such 
comparison  by  the  Jury  is  in  itself  legdl  evl- 
denf-o,  upon  which  alone  they  may  render  a 
verdict    Williams  v.  Drexel,  14  Md.  666. 

AVhether  the  signature  to  the  release  was 
genuine  or  not  was  a  question  of  fact  to  be 
determined  by  the  Jury,  and  not  by  the  Judge; 
nor  could  the  Judge,  by  refusing  to  allow 
the  writing  to  be  submitted  to  the  Jury,  pre- 
clude the  defendant  from  having  the  Jury 
determine  that  question  of  fact  If  the  de- 
fendant had  so  desired,  be  could  have  offered 
tbe  testimony  of  experts  for  the  purpose  of 
adding  weight  to  his  claim  that  It  was  genu- 
ine ;  but  be  was  not  required  to  do  so.  It  is 
not  to  be  assumed  that  he  would  submit  the 
writing  to  them  for  comparison,  unless  there 
was,  at  Icnst,  a  colorable  resemblance  to  tbe 
exemplar  already  In  evidence;  but  If  he  was 
so  disposed,  he  was  entitled  to  have  the  Jury 
pass  upon  tbe  question  of  its  genuineness 
witliout  the  aid  of  any  corroborative  testi- 
mony. The  rule  Is  of  ioiig  standing  that  a 
Jury  Is  not  required  to  follow  the  opinion  of 
MI)ert<»,  but  may  disregard  them  entirely  and 
exercise  Its.  own  Judgment  In  matters  of  this 
nature,  and  by  section  612,  Code  Civ.  Proc., 
tlicy  nwy,  upon  retiring  for  deliberation, 
i;ike  with  them  all  papers  that  have  been  re- 
ceived in  evidence  In  the  case,  except  dep- 
ositions. But  while  they  will  give  proper 
wplglit  to  the  testimony  of  experts,  as  was 
said  by  Lord  Denman  In  Doe  v.  Newton,  6 
Ad.  &  B.  514,  "no  human  power  can  prevent 
tbe  Jury  from  comparing  the  documents  with 
a  view  to  the  question  of  genuineness,"  and 
they  will  determine  the  question  according 
to  their  own  Judgment.  See,  also.  People  v. 
Storke,  128  Cal.  480,  00  Pac.  1000.  The  pro- 
vision of  section  1944,  that  "Evidence  re- 
specting the  handwriting  may  also  be  given 
by  a  comparison  made  by  the  witness  or  tbe 
Jury,"  clearly  indicates  that  tbe  Jury  may 
make  the  comparison  without  any  previous 
testimony  of  a  witness.  Mr.  Orecnieaf  says 
(section  578)  that  when  other  writings  ad- 
mitted to  be  genuine  are  already  In  the  case, 
the  comparison  may  be  made  by  tbe  Jury 
J'wIth  or  without  the  aid  of  experts."  The 
same  nile  is  given  in  Wharton  on  Ev.  {  713; 
1  Rice  on  Ev.  344;  Taylor  on  Ev.  (9th  Ed.) 
i  870 ;  WIlllamB  v.  Drexet,  14  Md.  566 ;  Rogers 
T.  Tyley,  144  III.  652,  32  N.  B.  393:  People 
r.  Molineux,  ICS  M.  Z.  264,  330,  CI  N.  E. 


286,  308,  62  li.  R.  A.  193;  Cobbett  T.  KU- 
mlnster,  4  Fost  &  Fin.  490. 

2.  It  was  not  necessary  for  tbe  defendant 
to  prove  tbe  genuineness  of  tbe  signature 
to  tbe  release  by  the  testimony  of  the  sub- 
scribing witness,  or  to  account  for  his  absence^ 
before  resorting  to  the  mode  adopted  by  htm. 
Tbe  (3ode  makes  no  distinction  In  rank  be- 
tween tbe  various  modes  In  wbicb  a  writing 
may  be  proved,  and  tbe  provision  of  section 
1944,  authorizing  the  proof  of  handwriting 
by  a  comparison  made  by  tbe  Jury,  is  of 
equal  force  with  the  provisions  in  section 
1040,  authorizing  It  to  be  made  by  a  sub- 
scribing witness.  Landers  v.  Bolton,  26  CaL 
406,  cited  by  the  appellant,  was  tried  before 
there  was  any  statute  in  this  state  on  the 
subject,  and  tbe  opinion  therein,  while  re- 
ferring to  tbe  English  rule  then  prevailing, 
questions  Its  correctness. 

8.  The  release  executed  by  tbe  plalntltTs 
assignor  Is  by  its  terms  executed  for  the 
benefit  of  tbe  defendant,  and  is  available  for 
bim  against  tbe  pialntitTs  claim  herein.  Civ. 
Code,  f  1559.  The  instrument  itself,  being 
in  writing  was  presumptive  of  a  consideration, 
and.  If  the  plaintiff  would  avoid  it  for  want 
of  consideration,  the  burden  was  upon  him 
to  make  such  proof.    Civ.  0>de,  t  1615. 

4.  The  aforesaid  assignment  and  release 
constituted  tbe  only  evidence  submitted  to  tbe 
Jury.  Their  verdict  was  the  result  of  a  com- 
parison made  by  them  of  tbe  signatures  to 
the  respective  instruments.  These  writings 
were  separate  pieces  of  evidence  upon  tbe  Is- 
sue presented  by  tbe  defendant,  and  the  con- 
flict between  them  as  to  the  genuineness  of 
tbe  signatureof  tbe  release  was.  In  legal  effect, 
tbe  same  as  would  have  been  a  conflict  be- 
tween testimony  of  witnesses  In  reference 
thereto.  If  the  court  was  of  the  opinion  that 
In  Its  determination  of  this  conflict  the  Jury 
did  not  give  sufficient  consideration  to  the 
signature  upon  the  release,  and  that  Us  ver> 
diet — which.  In  effect  found  that  this  signa- 
ture was  a  forgery — ^was  not  Justified  by  the 
evidence,  it  was  Its  duty  to  set  tbe  verdict 
aside  and  grant  a  new  trial.  BJorman  v.  Ft, 
Bragg  Redwood  Co.,  92  CaL  500,  28  Pac. 
591;  Domlco  v.  Casassa,  101  Cal.  411,  35  Pac. 
1024;  Mills  V.  Oregon  Ry.  Co.,  102  Cal.  387,  36 
Pac.  772;  Newman  v.  Overland  P.  R.  Co.,  132 
Cal.  73,  64  Pac.  llOi  The  court  had  the  same 
opportunity  as  the  Jury  to  compare  tbe  signa- 
tures, and  todeterminewhethertbeonetnques- 
tlon  was  genuine  or  false;  and  Its  determina- 
tion that  the  Jury  bad  erred  In  Its  conclusion, 
and  that  Its  verdict  wascontrary  to  theevldence 
before  It  was  a  matter  peculiarly  within  its 
province,  and  Is  not  subject  to  review. 

Tbe  order  is  affirmed. 

I  concur:    HALL,  J. 

COOPER,  J.  (concurring).  The  instrument 
claimed  to  l>e  a  release  was  admitted  In  evi- 
dence by  the  trial,  court,  and  \iu»  Uiu«  a  ytui 
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of  the  record  npon  which  the  Jury  renderea 
its  verdict  The  court  therefore,  on  the  mo- 
tiou  for  a  new  trial,  liad  the  right  to  review 
the  evidence,  and  to  set  aside  the  verdict  of 
the  Jury  if  It  believed  such  verdict  was  not 
supported  thereby.  The  court  did  review  the 
evidence;  and,  believing  that  the  verdict  was 
contrary  thereto,  granted  the  new  triaL 
There  was  no  abuse  of  discretion  in  making 
the  order.  Conceding  that  the  court  erro- 
neously admitted  the  release  in  evidence,  that 
would  not  change  the  result,  although  It  would 
have  been  ground  of  complaint  If  the  verdict 
had  been  against  plaintiff.  But  the  plaintiff 
cannot,  on  an  appeal  from  the  order  granting 
a  new  trial,  claim  that  because  of  an  errone- 
ous ruling  there  was  no  evidence  at  all  upon 
which  a  verdict  or  judgment  could  have  been 
rendered  for  the  defendant.  If  the  objection 
of  the  plaintiff  to  the  release  had  been  sus- 
tained, then  the  defendant  might  have  proved 
the  execution  of  the  release  by  other  evidence. 
An  order  granting  a  new  trial  must  be  af- 
firmed, unless  there  is  a  clear  abuse  of  dis- 
cretion, Hausmann  v.  Sutter  St  R.  Co.,  139 
Cal.  174,  72  Pac  905.  I  do  not  however,  agree 
with  what  is  said  by  the  presiding  justice  as 
to  the  admission  of  the  release  without  any 
preliminary  proof. 

The  release  offered  and  received  In  evidence 
Is  as  follows:  "New  York,  March  2nd,  1900. 
Agr^ment  entered  Into-  this,  second  day  of 
March,  1900,  between  John  T.  Dougherty,  of 
the  first  part,  and  Joseph  E.  Howard  of  the 
second  part  That  the  party  of  the  first  part 
agrees  to  release  Joe  Bernstein,  so  that  this 
man,  namely,  Joe  Bernstein,  can  go  with  the 
theatrical  production  known  as  'The  New 
York  Girl,'  and  that  he  signs  away  all  claims 
against  said  Joe  Bernstein.  [Signed]  John 
T.  Dougherty.  Witness:  Julius  LIberman." 
This  is  a  writing  which  defendant  desired  to 
prove  and  introduce  In  evidence. 

It  Is  provided  (Code  Civ.  Proc.  1 1940)  that 
a  writing  may  be  proved:  "(1)  by  any  one 
who  saw  the  writing  executed;  or  (2)  by 
evidence  of  the  genuineness  of  the  handwrit- 
ing of  the  maker;  or  (3)  by  a  subscribing 
witness."  It  Is  further  provided  (Code  Civ. 
Proc.  I  1942)  that  evidence  may  be  given  that 
the  party  against  whom  the  writing  is  offered 
has  admitted  Its  execution;  or  (section  1945), 
where  It  Is  more  than  30  years  old,  compari- 
sons may  be  made  with  writings  purporting 
to  be  genuine  and  generally  respected  and  act- 
ed upon  as  much  by  persons  having  an  inter- 
est In  knowing  the  fact;  or  (section  1942)  ^•heu 
It  Is  produced  from  the  custody  of  the  adverse 
party  and  has  been  acted  upon  by  him  as 
genuine;  or  (section  1943)  the  handwriting 
of  a  person  may  be  proved  by  one  who  be- 
lieves It  to  be  his,  and  who  has  seen  him 
write,  or  has  seen  writings  purporting  to  be 
his  upon  which  he  has  acted  or  been  charged, 
and  who  has  thus  acquired  a  knowledge  of 
bis  handwriting;  or  (section  1948)  It  may  be 
ncknowledged  or  proved  and  certified  In  the 
uiauner  iH'ovlded  for  the  uckuouieUgment  or 


proof  of  conveyances  of  real  property,  and  the 
certificate  of  acknowledgement  or  proof  Is 
prima  facie  evidence  of  the  execution  of  the 
writing. 

In  this  case  the  paper  purporting  to  be  a 
release  was  admitted  in  evidence  without  any 
attempt  to  prove  it  in  any  of  the  methods  re- 
ferred to.  It  was  contended,  and  the  court 
held,  that  it  might  be  admitted  in  evidence 
and  the  Jury  might  pass  upon  It  by  compari- 
son with  a  paper  already  in  eyldence  as  part 
of  plaintiff's  case.  I  do  not  think  such  is  the 
correct  construction  of  section  1944,  cited  in 
the  opinion  of  the  presiding  Justice.  That 
section  provides  that  evidence  may  be  given 
respecting  the  handwriting  hy  a  comparison, 
made  by  the  witness  or  the  Jury,  with  writ- 
ings admitted  to  be  genuine  by  the  party 
against  whom  the  evidence  Is  offered,  or  prov- 
ed to  be  genuine  to  the  satisfaction  of  the 
Judge.  The  section  does  not  provide  that  the 
Instrument  may  be  proven  in  this  way.  It 
simply  says  that  evidence  respecting  the  hand- 
writing may  be  given  by  comparison.  Such 
comijarison,  evidently,  may  be  made  by  a 
witness,  either  before  or  after  the  Instrument 
Is  received  in  evidence.  The  witness  by  com- 
parison may  give  evidence  respecting  the 
handwriting.  The  statements  made  by  the 
witness  after  such  comparison  as  to  the 
handwriting  are  evidence  which  the  Jury  may 
consider.  The  Jury  may  also,  after  the  In- 
strument has  been  prima  facie  In  some  legal 
way  proven  and  admitted  in  evidence,  look  at 
the  handwriting  and  compare  It,  and  such 
comparison  is  evidence.  Bvidence  is  the  legal 
means,  sanctioned  by  law,  for  proving  or  dis- 
proving some  material  fact  in  Issue.  When 
the  handwriting  Is  In  Issue,  the  Jurors  may, 
by  comparison  with  the  documents  before 
them,  and  by  the  use  of  their  eyes,  look  at 
the  characters  made  on  the  two  instruments, 
and  In  this  way  receive  evidence  by  compari- 
son. But  this  does  not  in  my  opinion,  mean 
that  the  Jury  are  entitled  to  have  admitted 
in  evidence  every  paper  offered  without  any 
proof  whatever,  so  that  they  may  compare  it 
The  question  as  to  whether  or  not  a  paper  or 
document  Is  admissible  in  evidence  Is  for  the 
court,  and  not  for  the  jury.  The  court  must 
surely  have  some  evidence  as  to  Its  execution 
or  the  signature  thereto  before  it  can  admit  it 
The  section  provides  that  evidence  may  be 
given  by  comparison  made  by  the  witness. 
If  this  means  that  the  document  may  be  ad- 
mitted In  evidence  without  any  other  proof, 
it  would  be  admissible  for  the  witness  as  well 
aa  for  the  Jury.  This  would  lead  tp  endless 
documents  being  Introduced  In  evidence  with- 
out any  restraint  by  the  court  A  plaintiff 
might  bring  an  action  npon  a  written  Instru- 
ment the  genuineness  of  which  Is  In  Issue. 
The  defendant  answers  and  signs  and  verifies 
his  answer.  Such  answer  Is  a  writing  admit- 
ted and  treated  as  genuine  by  the  defendant 
The  plaintiff,  under  the  ruling  here,  could 
Introduce  the  instrument  without  a  word  of 
prelimiuury  proof,  relying  ui>uu  the  chances 
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tbat  tbe  jury  might  say  it  was  genuine  by 
comparing  It  with  the  answer.  In  this  case 
tbe  error  In  the  ruling  Is  manifest  by  tbe  re- 
sult The  release  was  admitted,  and  tbe  jury 
were,  In  effect,  to  say  by  comparison  whether 
or  not  it  was  admissible,  and  when  they  re- 
tired to  deliberate  they  found  tbat  the  signa- 
ture was  not  genuine,  and  hence  that  it  was 
not  admissible.  The  trial  court  by  an  inspec- 
tion thinks  it  was  genuine,'and  madean  order 
granting  a  new  trial.  Hence  a  new  trial  is 
granted  because  an  Instrument  is  thought  by 
■  the  trial  judge  to  be  genuine  without  a  word  of 
evidence  of  any  kind  except  by  comparison, 
and  such  comparison  was  for  the  jury,  and  it 
found  that  the  instrument  was  not  genuine. 
The  learned  judge  was  not  satisfied  with  the 
ruling,  for  In  the  order  granting  a  new  trial 
he  said:  "I  think  that  in  the  Interest  of  jus- 
tice a  new  trial  should  be  granted,  in  order 
to  enable  tbe  defendant  to  sustain  the  so- 
called  release,  if  be  can,  by  the  testimony  of 
Dougherty,  or  himself,  or  of  the  person  whose 
name  is  subscribed  as  witness  thereto.  There 
should  be  no  serious  difficulty  in  procuring 
tbe  testimony  of  at  least  one  of  these  parties." 
The  Code  does  not  provide  that  the  evidence 
by  comparison  may  be  made  by  the  judge.  I 
have  carefully  examined  all  the  cases  cited 
by  the  presiding  justice,  and  I  do  not  find 
one  tbat  Is  directly  in  point.  They  use  gen- 
eral language  to  the  effect  that,  when  other 
writings  admitted  to  be  genuine  are  already 
In  the  case,  the  comparison  may  be  made  by 
tbe  jui^,  with  or  without  the  aid  of  experts; 
but  that  means  that  the  evidence  by  compari- 
son may  be  taken,  and  not  tbat  the  Instru- 
ment may  be  proved  in  this  way.  It  is  only 
evidence  or  a  means  to  be  used  by  the  jury 
In  arriving  at  the  ultimate  fact  The  rule  Is 
thus  given  in  Phillips  on  Evidence  (C.  H.  & 
E.  notes)  vol.  2,  p.  C16:  "Within  a  recent 
period  a  rule  has  been  established  which 
amounts  to  a  considerable  relaxation  of  the 
strictness  of  the  law  in  regard  to  the  direct 
comparison  of  handwriting.  Upon  a  question 
respecting  the  identity  of  handwriting,  the 
jury  may  be  allowed  to  take  other  papers 
which  have  been  proved  to  be  the  writing  of 
tbe  party  whose  handwriting  is  disputed, 
provided  they  are  part  of  the  proofs  in  the 
cause,  and  may  compare  them  with  the  dis- 
puted writing  for  the  purpose  of  forming  their 
opinion  whether  the  disputed  writing  Is  genu- 
ine." The  author  says  the  comparison  may 
be  made  upon  a  question  respecting  the  identi- 
ty of  handwriting,  and  that  Is  what  Green- 
leaf  means  when  he  says  the  "comparison 
may  be  made  with  or  without  tbe  aid  of  ex- 
perts," and  is  what  the  Code  means  when  It 
says  evidence  respecting  the  handwriting 
may  be  given  by  a  comparison.  It  docs  not 
seem  plausible  that  the  section  means  that 
the  document  may  be  proven  by  a  comparison 
made  by  the  jury.  Such  Is  not  one  of  the 
ways  of  proving  a  written  Instrument. 

In  Ver?,an  v.  McGregor.  23  Cal.  343,  It  is 
said:    "And  tbe  rule  is  that,  if  there  be  no 


evidence  of  authenticity,  the  Instrument  can- 
not be  read  to  the  jury;  but.  If  there  be  any 
fact  or  circumstances  tending  to  prove  the  au- 
thenticity from  which  it  might  t>e  presumed, 
then  the  instrument  is  to  be  read  to  the  jm?, 
and  the  question,  like  other  mattei-s  of  fact. 
Is  for  their  decision."  In  Adams  v.  Field, 
Ex'r,  21  Vt  2G4,  it  is  said:  "In  England  It 
was  long  held  that  a  comparison  of  handwrit- 
ing was  not  admissible,  but  I  think  tbat  rule 
has  been  modified  by  modem  decisions,  and  at 
tbe  present  day  It  would  seem  their  courts  ad- 
mit in  evidence  comparison  of  bands,  but  con- 
fine it  to  documents  which  are  proved  to  be 
genuine,  and  which  are  In  evidence  on  tbe 
trial  of  tbe  cause  for  other  purposes."  In 
Allport  V.  Meek,  4  Carr  &  Payne,  509,  it 
was  sought  to  prove  a  bill  of  exchange  to  the 
Jury  by  comparison  with  the  written  accept- 
ance which  the  defendant  acknowledged  to  be 
bis.  Tindall,  0.  J.,  said:  "I  think  you  mast 
call  some  witness  to  lay  some  evidence  before 
tbe  jury  on  which  they  may  decide."  In  Doe 
ex  dem.  Henderson  v.  Roe  and  Hackney  et 
al.,  Iti  Ga.  524,  the  court  said:  "The  court  or 
jury  may  compare  two  documents  together 
when  properly  in  evidence,  and  from  tbat 
comparison  form  a  judgment  upon  tbe  genu- 
ineness of  tbe  handwriting  or  the  identity  of 
the  writer."  The  case  of  Myers  v.  Toscan, 
3  N.  H.  47,  is  very  much  like  the  case  at  bar 
as  to  tbe  factar  The  defendant  relied  upon 
a  sale  of  the  property  (for  which  suit  had 
been  brought)  to  blm  by  tbe  plaintiff,  and  pro- 
duced a  paper  purporting  to  be  signed  by  tlie 
plaintiff,  acknowledging  the  receipt  of  pay- 
ment for  the  articles.  The  trial  court  per- 
mitted the  jury  to  compare  the  signature  to 
the  receipt  with  another  paper  containing  the 
genuine  signature  of  the  plaintiff,  and  instruc- 
ted them  that  they  might  compare  the  sig- 
natures, and,  If  satisfied  from  the  comparison 
that  the  receipt  was  genuine,  they  must  re- 
turn a  verdict  for  the  defendant  On  such 
Instruction  the  jury  returned  a  verdict  for  the 
defendant,  and  the  plaintiff  made  a  motion 
for  a  new  trial,  upon  the  ground  that  the 
jury  had  been  misdirected.  The  opinion  pre- 
pared by  the  chief  justice  states  the  rule  thus: 
"We  take  it  to  be  a  well-settled  principle  of 
law  that  It  cannot  be  left  to  a  jury  to  deter- 
mine whether  a  signature  Is  genuine  or  not 
merely  by  comparing  it  with  other  signatures 
proved  to  be  genuine.  •  •  •  But,  where 
witnesses  acquainted  with  the  bandwrlting 
In  question  have  been  called  and  examined, 
other  signatures,  proved  to  be  genuine,  may 
be  submitted  to  the  jury,  to  corroborate  or 
weaken  the  testimony  of  such  witnesses. 
•  •  •  As  it  was  submitted  to  tbe  jury  In 
this  case  to  decide  by  a  mere  comparison  of 
handwriting,  we  entertain  no  doubt  that  there 
must  be  a  new  trial  granted."  In  Graham 
v.  Nesmith,  24  S.  C.  289,  the  witness  Cooper 
testified  that,  upon  examining  and  comparing 
a  statement  and  the  signature  thereto  "Sarah 
Kesmltb,"  and  comparing  It  with  her  signa- 
ture to  the  original  agreement  and  with  ac- 
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knowledged  signatures  of  hers,  he  was  "satla- 
fled  that  this  Instrument  Is  genuine,  and  that 
the  signature  is  hers."  Sarah  Nesmith,  al- 
though a  witness,  refused  to  say  whether  the ' 
signature  was  hers  or  not  The  court  said: 
"There  was  some  testimony  by  the  plaintiff, 
Tucljer,  tending  to  show,  although  possibly 
not  sufScient  to  show,  that  the  paper  tn  ques- 
tion was  signed  by  Mrs.  Nesmith,  and  that 
ipakes  just  such  a  case  as  lets  in  proof  by 
<x>mparison  of  handwriting." 

I  am  confirmed  in  my  views  as  to  the  mean- 
ing of  the  section,  by  section  1943,  which  pre- 
cedes It  It  is  there  said:  "The  handwriting 
of  a  person  may  be  proved  by  any  one  who  be- 
lieves it  to  be  his,  or  who  has  seen  him  write, 
or  has  seen  writings  purporting  to  be  his  upon 
which  he  has  acted  or  been  charged,  and  who 
has  thus  acquired  a  liuowledge  of  his  hand- 
writing." When  section  1944  speaks  of  evi- 
dence res;«x*tlng  "the  handwriting,"  It  means. 
In  my  opinion,  that  the  jury  may  compare  the 
writing  in  evidence  with  writings  admitted 
or  ti-eated  as  genuine  by  the  party  against 
whom  tlie  evidence  Is  offered.  The  case  of 
Williams  v.  Drexel,  14  Md.  5C6,  cited  by  the 
presiding  justice,  presents  an  entirely  differ- 
ent case  from  the  case  at  bar.  The  court 
held  in  that  case. that  it  was  not  error  for 
the  court  to  refuse  to  instruct  "the  jury  to 
find  a  verdict  for  defendant  because  there 
was  no  evidence  of  the  indorsement  of  the  bill 
to  the  payee."  The  court  said:  "The  bill  of 
exceptions  states  that  the  plaintiff  offered  In 
evidence  to  the  jury  the  following  paper  writ- 
ing, purporting  to  be  a  bill  of  exchange,  ac- 
ceptance, and  protest,  which  are  there  set 
forth;  no  objection  to  their  admissibility  ap- 
pearing to  have  been  made.  The  record,  as 
amended,  shows  the  bill  of  exchange  to  have 
the  name  of  the  drawer,  the  name  of  the 
payee,  and  that  of- the  payee  as  Indorser,  all 
written  in  the  same  name,  appearing  to  be 
the  name  of  the  same  person,  and  all  appar- 
ently in  the  same  handwriting.  The  accep- 
tance Is  fully  proved,  which,  admits  the  sig- 
nature of  the  drawer.  It  Is  also  shown  that, 
whilst  the  Indorsement  on  the  bill  was  in 
blank,'  the  defendant  acknowledged  the  ac- 
ceptance to  be  hers.  Where  in  addition  to 
these  circumstances  we  have  before  us  the 
whole  conversation  between  the  defendant 
and'  Mr.  Marshall,  as  detailed  by  him,  we  are 
not  prepared  to  say  there  was  no  evidence  to 
prove  the  Indorsement  of  the  bill  to  the 
payee."  It  will  readily  be  seen  that  In  that 
case  the  bill  of  exchange  was  in  evidence 
with  the  name  of  the  payee,  the  name  of  the 
drawee,  and  the  payee  as  indorser,  all  written 
upon  it  No  objection  had  been  made  as  to 
the  Indorsement.  As  no  such  objection  had 
been  made,  and  the  Indorsement  was  In  evi- 
dence, the  jury  then  had  the  right  to  compare 
the  signatures. 

I  therefore  dissent  from  what  is  said  by  the 
presiding  justice  as  to  the  admission  in  evi- 
dence of  the  releaB& 


(2  Cal.  App.  716) 
SCHAADT  et  aL  v.  MUTUAL  LIFE  INS.  CO. 
OF  NEW  YORK  et  al. 

(Court  of  Appeal,   First   District,   California. 
Jan.  23,  1906.J    . 

1.  Specific  Perfoemance  —  Contbacts   En- 

FOBCEABLE— TeSTAMENTABY   DISPOSITION   OF 

Pbopebtt. 

An  agreement  to  dispose  of  a  definite  part 

or   tlie   whole   of   an   estate    in   a   panicular 

I  manner  by  will  may   be  Bpeoifically  enforced, 

I  if  it  is  definite,  certain,  and  founded  upon  a 

I  valuable  consideration. 

■      [Ed.  Note. — For  cases  in  point,  see  vol.  44, 
!  Cent  Dig.  Specific  Performance,  §§  223,  224.] 

!    2.  PUEADIWO— CONSTBUCTION— PbESUMITIONS. 

i  It  must  be  presumed  tliat  a  pleader  has 

I  stated  his  case  as  strongly  in  his  favor  as  the 
I  facts  will  warrant 

[Ed.  Note. — For  cases  In  point  see  vol.  39, 
Cent  Dig.  Pleading,  §  66.] 

3.  Husband  and  Wife— Communitt  Pbopeb- 
tt—Contbol  OP  Husband. 

A  tiusband  has  the  right  to  the  control 
and  disposition  of  community  property. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Husband  and  Wife,  f  918.] 

4.  Wills— CoNTBACT  to  Make  —  Consideba- 
TioN— Benefit  to  Pbomisob. 

Under  Civ.  Code,  |  1605,  defining  a  con- 
sideration as  any  benefit  conferred  upon  the 
promisor,  "to  which  the  promisor  is  not  lawfully 
entitled,"  the  fact  that  a  wife  had  possession 
of  and  i>aid  the  premiums  on  an  insurance 
policy  on  the  lite  of  her  husliand  paynble  to 
his  representatives,  and  delivered  the  policy  to 
the  husband  to  enable  him  to  have  it  changed 
to  a  paid-up  policy,  constituted  no  consi'^eration 
for  a  promise  of  the  husband,  on  rece'ving  the 
policy,  to  dispose  of  the  proceeds  tliereof  by 
will  in  a  certain  manner,  in  the  absence  of  any- 
thing to  show  tliat  the  wife  hod  the  right  to 
the  possession  of  the  policy  or  was  in  any  way 
bound  to  pay  the  premiums  therron,  or  that 
she  paid  them  on  the  faith  of  any  such  promise. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  H.  Kerrigan, 
Judge. 

Action  by    Bertha    Schaadt    and    others 

against  the  Mutual  Life  Insurance  Company 

of  New  York  and  others.    From  the  Judgment 

rendered,  and  from  an  order  denying  a  new 

!  trial,  a  certain  defendant  appeals.    Reversed. 

I      Walter  Gallagher  and  J.  J.  Gullfoyle  (R. 
I  M.  Royce,  of  counsel),  for  appellants.    Jo- 
seph Hutchinson,  for  respondents. 

HALL,  J.  This  Is  an  action  In  equity  to 
speclflcally  enforce  an  agreement  to  make  a 
will,  whereby  the  plaintiffs  Bertha  Schaadt 
and  Hermlna  Curieux  should  receive  from 
the  proceeds  of  a  poncy  of  insurance  upon 
the  life  of  January  Pfaff  each  the  sum  of 
$l,00v/  upon  his  death.  The  defendant,  the 
Mutual  Life  Insurance  Co.  of  New  York, 
defaulted,  and  upon  the  order  of  the  court 
paid  the  amount  of  the  policy  as  follows: 
$2,590  to  defendant  Charles  Jansen,  guardian 
of  Annie  E.  and  Frankie  Pfaff,  minors,  and 
the  balance  of  $2,000  to  the  clerk  of  the  court 
to  abide  the  determination  of  the  action. 
The  plaintiffs  Bertha  Schaadt  and  Hermlna 
Curieux  recovered  Judgment  against  Charles 
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Janseu  as  guardian  of  the  estates  of  snid 
minors  for  $2,000,  payable  only  out  of  the 
money  so  deposited  with  the  clerk  of  the 
court  The  detendanfr  Jansen,  as  such 
guardian,  moved  for  a  new  trial,  his  motion 
was  denied,  and  he  thereupon  appealed  from 
the  Judgment  and  the  order  denying  bis 
motion  for  a  new  trial.  The  action  was  tried 
upon  an  amended  complaint  and  the  answer 
of  appellants. 

The  plaintiffs  Bertha  Schaadt  and  Her- 
mlna  Curieux  are  daughters  of  the  plaintiff 
Ernestine  Pfaff.  JanuaryPfaff  and  Ernestine 
Pfaff  were  husband  and  wife  from  November, 
1863,  until  February  7,  1889,  when  they  were 
divorced  at  the  suit  of  Ernestine  Pfaff  for 
willful  neglect  by  January  Pfaff.  Annie  B. 
and  Frankie  Pfaff  are  the  children  of  Frank 
S.  Pfaff,  a  deceased  son  of  Ernestine  and 
January  Pfaff.  It  is  alleged  in  the  amended 
complaint,  in  substance,  that  on  the  18th 
day  of  March,  1865,  which  was  after  the 
marriage  of  Ernestine  and  January  Pfaff, 
the  defendant  corporation  issued  its  policy 
of  life  insurance  for  $10,000  upon  the  life 
of  January  Pfaff,  payable  to  his  representa- 
tives upon  his  death;  that  all  the  premiums 
thereon  from  and  including  the  year  1865  to 
and  including  the  year  1880,  amounting  to 
$3302,  were  paid  by  Ernestine  Pfaff  out  of 
uer  separate  property;  that  the  plaintiff  Er- 
nestine Pfaff  held  the  said  policy  In  her  own 
possession :  that  Just  prior  to  the  8th  day  of 
April,  1881,  "the  said  January  Pfaff,  through 
the  defendant  Charles  Curieu.T,  obtained  said 
policy  from  said  Ernestine  Pfaff  to  have  it 
changed  to  a  paid-up  policy  and  upon  his 
promise  to  make  provision  by  will,  or,  \^  the 
terms  of  the  policy,  to  have  the  proceeds  of 
the  policy,  in  case  of  his  death,  disposed  of 
as  follows,  to  wit,  $1,000  thereof  to  plaintiff 
Hermina  Curieux,  $1,000  thereof  to  plain- 
tiff Bertha  Schaadt.  and  the  balance  to  Frank 
S.  Pfaff."  The  policy  was  changed  to  a  paid- 
up  policy  for  $4,590,  payable  to  the  representa- 
tives of  January  Pfaff  at  his  death,  and  re- 
turned to  Charles  Curieux,  together  with  a 
will  executed  by  January  Pfaff,  wherein  he 
provided  for  the  payment  out  of  the  proceeds 
of  said  policy  of  $1,000  each  to  Bertha 
Schaadt  and  Hermina  Curieux.  Subsequent- 
ly, after  the  death  of  Frank  S.  Pfaff,  Janu- 
ary Pfaff  obtained  the  said  policy  from 
Charles  Curieux  by  representing  to  hira  that 
he  wanted  to  have  it  made  payable  to  Bertha 
Schaadt  and  Hermina  Curieux  and  the  chil- 
dren of  Frank  S.  Pfaff,  Annie  E'.  and  Frankie 
Pfaff.  January  Pfaff  caused  the  policy  to  be 
made  payable  to  Annie  E.  and  Frankie  Pfaff, 
and  made  a  new  will  which  did  not  make  any 
disposition  of  the  proceeds  of  the  policy,  but 
which  (as  appears  from  the  evidence  in  the 
case)  gives  to  the  plaintiffs  Bertha  Schaadt 
and  Hermina  Curieux  each  from  the  estate 
of  January  Pfaff  about  $1,500. 

That  an  agreement  to  dispose  by  will  of 
a  definite  part  or  the  whole  of  the  promisor's 
estate  in  a  particular  manner  may  be  en- 


forced in  equity  does  not  admit  of  doubt 
The  law  on  this  question  has  been  discussed 
and  the  principle  above  stated  affirmed  in 
Owens  V.  McNally,  113  Cal.  444,  45  Pac.  710, 
33  L.  B.  A.  369;  McCabe  v.  Healy,  138  Cal. 
81,  70  Pac.  1008,  and  the  numerous  cases  from 
other  Jurisdictions  cited  in  the  opinions  in 
said  two  cases.  In  the  vast  majority  of  the 
cases  reported  In  the  books  the  agreement 
to  make  a  •  ill  in  favor  of  the  plaintiff  has 
been  upon  the  consideration  that  plaintiff 
live  with  the  promisor,  and  perform  such 
duties  as  are  usually  performed  by  a  child 
to  a  parent  Before  a  contract  of  this  kind 
can  be  enforced  in  a  court  of  equity  It  must 
be  definite,  certain,  and  founded  upon  a 
valuable  consideration.  Thus  in  Owens  v. 
McNally,  supra,  it  is  said,  "Where  a  contract 
such  as  this,  resting  in  parol  and  sought  to 
be  enforced  after  the  death  of  the  other  par- 
ty to  it,  comes  before  a  court  of  equity  for 
review,  it  Is  scrutinized,  and  should  be  scru- 
tinized, with  particular  care,  and  only  upon 
a  satisfactory  showing  that  it  is  definite  and 
certain  and  Just  will  it  be  enforced.  The 
proofs  of  the  contract  should  be  clear,  and 
the  acts  of  the  claimant  referable  alone  to 
the  contract" — citing  Ackerman v.  Ackerman's 
Ex'rs,  24  N.  J.  Eq.  587.  An  agreement  that 
is  not  supported  by  a  valuable  consideration 
will  not  be  enforced.  Waterman,  Spec.  Perf. 
I  186;  Pom.  Spec.  Perf.  (2d  Ed.)  S  -57. 
Speaking  of  contracts  to  dispose  of  property 
by  will  Waterman  says:  "But  such  a  con- 
tract, especially  when  it  Is  attempted  to  be 
established  by  parol,  is  regarded  with  sus- 
picion, and  not  sustained  exciting  upon  the 
strongest  evidence  that  It  was  founded  upon 
a  valuable  consideration  and  deliberately  en- 
tered into  by  the  decedent."  Waterman, 
Spec.  Perf.  §  41. 

With  the  above  stated,  principles  in  mind 
we  enter  upon  an  examination  of  the  com- 
plaint upon  which  this  action  was  tried.  It 
appears  from  the  complaint  that  January 
Pfaff  "obtained  said  policy  from  Ernestine 
Pfaff,  to  have  It  changed  to  a  paid-up  policy, 
and  upon  his  promise  to  make  provision  by 
will,  or  by  the  terms  of  the  policy  to  have  the 
proceeds  of  said  policy.  In  case  of  death,  dis- 
posed of  as  follows,  to  wit:  $1,000  thereof 
to  plaintiff  Hermina  Curieux,  $1,000  thereof 
to  plaintiff  Bertha  Schaadt,  etc."  In  other 
words,  the  only  consideration  directly  alleged 
for  the  promise  of  January  Pfaff  was  the  de- 
livery to  him  by  Ernestine  Pfaff  of  the  orig- 
inal policy.  Whether  or  not  this  was  a  suffi- 
cient consideration  for  his  promise  depends 
upon  whether  or  not  the  allegations  of  the 
complaint  show  that  Ernestine  Pfaff  bad 
a  right  to  the  possession  of  said  policy  as 
against  her  husband  January  Pfaff.  "Any 
benefit  conferred,  or  agreed  to  be  conferred, 
upon  the  promisor  by  any  other  person  to 
which  the  promisor  is  not  lawfully  entitled, 
or  any  prejudice  suffered,  or  agreed  to  be 
suffered,  by  such  person,  other  than  aucb  as 
be  is  at  the  time  of  consent  lawfully  bound 
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to  suffer,  as  an  Inducement  to  the  promisor, 
is  a  good  consideration  for  a  promise."  Civ. 
Code.  S  1605.  The  converse  of  tlie  atMve 
rule  is  equally  true,  that  a  benefit  con- 
ferred to  wtilch  tbe  promisor  is  already 
lawfully  entitled  is  not  a  good  consideration 
for  a  promise.  From  tbe  statement  in  tbe 
complaint  we  must  assume  tbat  tbe  orig- 
inal policy  belonged  to  January  Pfaff.  It  is 
not  directly  stated  wbo  obtained  tbe  policy, 
or  to  wbom  it  was  issued,  but  it  is  stated 
tbat  it  was  payable  to  the  representatives 
of  January  •  Pfaff,  and  as  we  must  presume 
that  the  pleader  has  stated  her  case  as  strong- 
ly in  her  favor  as  the  facts  will  warrant  it 
appears  that  the  policy  was  bis.  Indeed  the 
entire  proceeding  is  based  on  the  theory  that 
the  policy  belonged  to  JanuaiT  Pfaff,  and  was 
subject  to  his  disposition  either  by  will  or 
by  act  inter  vivos.  A  husband  has  the  right 
to  tbe  control  and  disposition  of  community 
property.  It  is  trne  that  it  is  alleged  that 
Mrs.  Pfaff  paid  out  of  her  separate  property 
the  premiums  upon  the  policy,  but  why  she 
dla  so  Is  not  alleged.  It  is  simply  stated 
historically  that  she  did  so.  It  is  not  at- 
tempted to  be  alleged  that  the  promise  to 
make  the  will  had  any  connection  with  such 
payments,  or  that  such  payments  were  made 
upon  the  faith  of  any  such  promise.  In  thr 
ausence  of  any  allegation  to  the  contrary 
we  must  presume  that  such  payments  were 
purely  voluntary. 

It  Is  also  alleged  that  Mrs.  Pfaff  held  the 
policy  in  her  possession,  but  no  right  to  such 
possession  is  set  up.  The  bald  fact  that  she 
paid  tne  premiums  on  the  policy  would  give 
her  no  right  to  the  possession  nor  any  lien 
on  the  policy.  How  she  obtained  possession 
of  the  policy  is  not  alleged,  nor  is  any  attempt 
made  to  connect  such  possession  with  the  pay- 
ment of  premiums.  Tbe  two  things  are  sim- 
ply stated  as  historical  facts  without  any  ex- 
planation whatever.  We  thus  see  that  when 
Mrs.  Pfaff  delivered  the  policy  to  January 
Pfaff  she  gave  him  only  what  he  appears  to 
have  been  lawfully  entitled  to.  •  Such  delivery 
Is  not  a  sufficient  consideration  for  the  prom- 
ise rejie...  on.    Civ.  Code,  g  1C05. 

For  the  foregoing  reasons  we  do  not  think 
the  amended  complaint  states  a  cause  of  ac- 
tion. 

The  Jndgment  and  order  are  therefore  re- 
versed. 


We   concur: 
P.J. 


COOPER,    J.;    HARRISON, 


(2  Cal.  App.  69») 

CAMP  et  al.  v.  BEHLOW. 

(Conrt   of   Appeal,    First    District,    Colt'omla. 
Jan.  20,  190C.    Rehearing  Denied  by  Su- 
preme Court  March  21,  1006.) 

1.  Contracts  —  BuiLDiNQ  Contract— Faii.- 
URE  TO  Record — Estect. 

In  asmimpsit.  a  building  contract  which 
bas  not  been  recorded,  and  hence  is  void  as 
against  subrontractors  and  materialmen,  never- 
theless constitutes  the  measure  and  test  of  the 


right  to  recover,  the  contract  being  valid  as 
between  the  parties,  and  tbe  contractor  must 
show  a  substantial  compliance  with  the  terms 
of  the  contract,  which  limits  the  measure  of 
hie  recovery. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  11, 
Cent.  Dig.  Contracts,  |  ITOaj 

2.  Same— SuBSTAMTiAi.  Pebfobmancb— Strrri- 

CIENOT  OF  EvinENCE. 

In  an  action  to  recover  for  certain  extra 
work  which  a  building  contract  provided  was 
to  be  paid  for  in  accordance  with  the  tontract 
price  of  other  work,  there  was  evidence  showing 
the  amount  of  extra  work  performed  by  plain- 
tiffs ;  that  the  work  was  first  class ;  that  the 
reasonable  value  thereof  was  15  cents  per  cubic 
foot,  which  was  the  contract  price.  De.'endant 
alleged  that  the  work  was  not  done  in  accordan-.>e 
with  the  contract  and  specifications,  but  fur- 
nished no  copy  of  either.  Held,  sufficient  prima 
facie  to  show  substantial  compliance  with  the 
contract. 

3.  Dauaoeb— Breach  of  Contbaot. 

A  contractor  under  a  written  contract  in 
excess  of  $1,000,  is  not  limited  in  his  recovery 
against  the  owner  to  the  amount  actually  paid 
out  by  such  contractor  for  labor  and  material, 
by  the  fact  that  the  contract  was  not  recorded, 
and  is  therefore  invalid  as  to  subcontractont 
and  materialmen ;  hot,  the  contract  beirg  valid 
as  between  the  parties,  is  the  measure  of  com- 
pensation.   . 

4.  EVIDENCB— OpINIOHS  —  QUAMFICATIOH    0» 

Witness. 

In  an  action  to  recover  for  concrete  work 
done  by  plaintiff  for  defendant,  a  witness 
stating  that  he  knew  what  was  charged  by 
concrete  men  for  similar  work,  and  that  he 
had  spoken  to  contractors  about  it,  was  quali- 
fied to  testify  to  the  value  of  such  work. 

[Ed.  Note. — For  case"<  in  point,  see  voL  20, 
Cent.  Dig.  Evidence.  S  2216.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  H.  Kerrigan, 
Judge. 

Action  by  William  Camp  and  another 
against  Bertha  Behlow.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

John  T.  York  and  Bell,  York  &  Bell,  for 
appellant    Otto  turn  Suden,  for  respondents. 

COOPER,  J.  This  action  was  brought  to 
recover  a  balance  of  $863  for  the  performance 
of  certain  concrete  work  on  the  basement  of 
a  stone  building.  Tbe  court  made  findings, 
upon  which  judgment  was  ordered  and  enter- 
ed for  plaintiff  in  the  sum  of  $663,  and  costs. 
This  appeal  is  from  the  judgment  and  order 
denying'  the  defendant's  moticm  for  a  new 
trial. 

The  complaint  alleges  that  in  August,  1900, 
the  plaintiffs  entered  into  a  contract  with 
defendant  by  which  they  agreed  to  furnish 
the  labor  and  material  and  complete  the  con- 
crete work  of  a  certain  two-story  building, 
in  conformity  with  certain  plans  and  speci- 
fications, for  the  sum  of  $1,449,  in  four  equal 
installments  of  $362.25  each,  payable  at  cer- 
tain designated  times  as  tbe  work  progressed ; 
tbat  for  additional  and  extra  work  the  price 
per  cubic  foot  of  concrete  should  he  in  accord- 
ance with  the  contract  price  for  the  other 
work,  and  that  the  extra  work  so  done 
amounted  to  $238.50 ;  that  defendant  has  paid 
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plaintiff  on  account  the  sum  of  $924.60,  and 
no  more,  leaving  a  balance  of  $8U3  due  and 
owing  on  the  contract.  The  complaint  fur- 
ther alleges  in  a  separate  paragraph  that  the 
reasonable  value  of  the  work  done  and  per- 
formed by  the  plaintiffs  for  the  defendant 
under  the  terms  of  the  contract  Is  $1,787.50, 
and  that  defendant  has  paid  plaintiff  $825 
thereon,  and  no  more,  and  that  the  sum  of 
$863  remains  wholly  unpaid.  Defendant 
denied  most  of  the  allegations  of  the  com- 
plaint, and  alleged  "that  the  plaintiffs  wholly 
failed,  refused  and  neglected  to  perform  the 
said  work  in  accordance  with  the.  said  alleged 
contract,  or  plans,  or  specifications.  That 
said  speclflcatlous  provided  that,  as  shown 
on  plans  and  sections,  all  the  walls  were  to  be 
plastered  on  the  outside  with  one-inch  thick 
cement  mortar,  also  the  bottom  and  sides  of 
foundation  were  to  have  one-Inch  thick  of 
plastering  of  said  mortar,  to  be  in  equal 
thickness  and  smooth  to  make  a  perfectly 
water-tight  basement."  It  Is  further  alleged 
In  the  answer  that  the  walls  of  the  building 
were  not  made  water-tight,  and  that  by 
reason  thereof,  and  by  reason  of  the  failure 
to  place  upon  the  outside  thereof  a  plaster 
of  cement  mortar,  the  building  has  been 
greatly  damaged.  Upon  the  Issues  thus  made 
the  case  was  tried.  The  contract  was  not 
recorded  before  the  commencement  of  the 
work,  and  hence  was-  void  as  to  laborers  and 
materialmen;  but  as  no  question  Is  involved 
as  to  any  laborers'  or  materialmen's  claims, 
or  any  lien  of  any  kind,  the  fact  that  the 
contract  was  not  recorded 'becomes  Immateri- 
al. The  court  found  that  the  defendant  was 
indebtod  to  the  plaintiffs  In  the  sum  of  $663 
for  labor  performed  and  materials  furnished 
In  the  erection  and  construction  of  the  con- 
crete work  on  the  basement  of  the  building 
described  In  the  complaint,  all  at  the  special 
Instance  and  request  of  the  defendant 

The  defendant's  first  point  is  that  the  plain- 
tiffs cannot  reco^'cr  because  they  have  not 
shown  a  substantial  compliance  with  their 
contract..  In  on  action  of  assumpsit  a  build- 
ing contract  which  has  not  been  recorded, 
and  hence  Is  void  as  against  subcontractors 
and  materialmen,  nevertheless  constitutes  the 
measure  and  test  of  the  right  to  recover,  and 
the  contractor  must  show  a  substantial  com- 
pliance with  the  terms  of  the  contract,  and 
the  measure  of  his  recovery  must  bi  limited 
by  the  terms  of  the  contract.  Laldlaw  v. 
Marye,  133  Cal.  170,  65  Pac.  891.  That  the 
work  lu  this  case  was  done  under  a  written 
contract  is  not  denied  In  the  answer.  The 
evidence  shows  that  9,660  cubic  feet  of  con- 
crete work  under  the  contract,  and  1,590  feet 
of  extra  work,  were  performed  by  plaintiffs 
for  defendant.  The  bill  for  the  extra  work, 
1,590  cubic  feet  at  15  cents  per  cubic  foot, 
amounting  to  $238.50,  was  certified  to  as  being 
correct  by  defendant's  architects.  The  wit- 
ness Zimmerman  testified  that  the  work 
was  first  class.  There  was  evidence  that  the 
reasonable  value  of  concrete  work  was  15 


cents  per  cubic  foot  The  evidence  In  connec- 
tion with  the  contract  as  alleged  and  not 
denied,  is  suflSclent  to  show  that  plaintiffs 
performed  the  amount  of  concrete  work  call- 
ed for  by  the  contract  that  the  price  does  not 
exceed  that  called  for  by  the  conti-act  and 
that  the  amount  found  to  be  due  is  within  the 
limits  of  the  amoimt  agreed  to  be  paid.  The 
defendant  claims  that  the  walls  were  not 
properly  covered  with  cement  mortar,  and 
were  not  water-tight  and  hence  that  the 
plaintiffs  did  not  comply  with  the  contract 
and  specifications ;  but  she  has  not  furnished 
us  with  the  contract  or  the  specifications. 
She  asks  us  to  measure  the  work  done  by  the 
standard  furnished  by  the  contract  and  speci- 
fications, and  yet  does  not  furnish  in  the 
record  any  copy  of  the  plans  or  specifications. 
Without  the  contract  and  specifications,  or 
that  portion  of  them  bearing  upon  the  ques- 
tion, we  cannot  say  that  they  required  any 
outside  coat  of  cement  mortar  one  inch  thick, 
or  that  the  wails  were  required  to  be  waters 
tight  The  evidence  is  sufficient  prima  facie 
to  show  that  plaintiffs  substantially  compiled 
with  their  contract 

The  second  point  claimed  by  defendant  la 
"that  the  owner  cannot  be  held  liable  to  them 
(plaintiffs)  for  the  value  of  the  materials 
and  labor  furnished  in  a  greater  amount  than 
they  paid  for  them."  If  we  apprehend 
correctly  the  argument  of  defendant's  counsel 
on  this  point  it  is  that  In  case  a  written  con- 
tract In  excess  of  $1,000  Is  not  i;ecorded,  the 
contractor  cannot  recover  of  the  owner  any 
greater  amount  than  such  contractor  has 
actually  paid  out  for  labor  and  materials. 
We  know  of  no  such  rule.  On  the  contrary,  It 
Is  expressly  held  in  Laldlaw  v.  Marye,  supra, 
otherwise.  It  Is  there  said:  "Therefore,  as 
between  him  and  the  owner,  the  contract 
must  remain,  not  the  basis  of  his  recovery, 
but  the  measure  and  test  of  his  right  to  re- 
cover. He  must  still  show  a  substantial 
compliance  with  Its  terms  to  warrant  any 
recovery  at  all,  and  under  Implied  assumpsit 
must  be  limited,  as  to  him,  by  the  contract 
price."  The  remarks  of  the  court  in  Euhl- 
man  v.  Burns,  117  Cal.  469,  49  Pac.  585,  were 
made  upon  the  theory  that  the  contract  when 
not  recorded  was  void  even  as  between  the 
owner  and  contractor.  Such  is  not  the  law 
as  shown  In  I>aldlaw  v.  Marye.  Not  only 
this,  but  in  Kuhlman  v.  Burns  the  plaintiff, 
treating  the  contract  as  absolutely  void 
sought  to  recover  the  reasonable  value  ot 
materials  and  labor  furnished,  for  which  the 
defendant  had  paid.  It  was  properly  held 
in  an  action  for  the  reasonable  value  of  such 
labor  and  materials  (treating  the  contract  aa 
void)  that  the  plaintiff  could  not  recover  a 
larger  price  for  such  labor  and  materials 
than  had  been  paid.  But  as  It  has  since  been 
held  that  such  contract  is  not  void  as  between 
the  parties,  and  Is  the  measure  of  compen- 
sation In  an  action  brought  upon  It,  the  doc- 
trine of  Kuhlman  v.  Bums  is  no  longer  the 
law.    It  was  not  error  for  the  court  to  admit 
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the  testimony  of  plaintiff  Carillon  to  the  effect 
that  the  reasonable  valua  of  the  concrete 
work  done  was  15  cents  per  cnble  foot  The 
objection  to  the  question  was  upon  the  ground 
"that  the  witness  had  not  shown  himself 
qualified  to  testify  upon  that  subject,  and 
upon  the  further  ground  that  the  testimony 
was  immaterial  and  incompetent,  and  that 
plaintiff  could  only  recover  In  this  action.  If 
at  all,  the  money  actually  expended  by  them 
In  the  performance  of  the  work."  After  the 
objection  was  made  the  witness.  In  answer 
to  questions  by  the  presiding  judge,  stated 
that  he  knew'  what  Is  charged  by  concrete 
men  for  similar  work,  and  that  he  had  spoken 
to  contractors  about  It  Therefore  defendant 
does  not  insist  upon  this  point  of  tha  objec- 
tion. In  fact  the  argument  of  defendant's 
counsel  is  directed  to  the  claim  that  th^ 
evidence  was  not  admissible  under  Kuhlman 
V.  Burns,  supra.  What  has  been  said  under 
the  second  point  disposes  of  this,  and  It  is 
not  necessary  to  repeat  It.  The  testimony 
was  relevant  and  material  under  the  claim 
in  assumpsit. 

This  disposes  of  all  the  questions  argued 
by  defendant  In  her  brief. 

The  judgment  and  order  are  affirmed. 

We  concur:  HAKRISON,  P.  J.;  HALL,  J. 


(2  Cal.  App.  680} 

FIREMAN'S  FUND  INS.  CO.  v.  AACHEN 

&  MUNICH  FIRE  INS.  CO. 

(Court  of  Appeal,   First  District,  California. 

Jan.  20,  1906.) 

1.  Insubance  —  Rbinsubancr  — Reirsubeb's 

LlABrLITT. 

The  liability  of  a  reinsurer  depends  on  the 
terms  of  the  policy  of  reinsurance,  and  not  on 
the  question  of  whether  insured  suffered  a  legal 
loss  on  the  original  policy. 

2.  Same— CoNSTBCcrioN. 

A  reinsurance  policy  insured  plaintiffs 
"against  all  direct  loss  or  damage  by  fire 
•  ♦  •  to  the  following  described  property, 
while  located  and  contained  as  described  herein, 
and  not  elsewhere,"  followed  by  a  clause,  "Two 
thonsand  dollars  on  their  interest  as  insurers 
nnder  their  policy,"  issued  to  K.,  covering 
";;  1,000  on  14,000  bushels  of  wheat  while  con- 
tained in  warehouse  of  Salem  Flouring  Mills 
Company,  at  Salem,  Marion  county.  Oregon. 
Property  known  and  marked  as  bulk  wheat" 
Held,  that  snch  policy  was  on  the  wheat  de- 
scribed, and  not  on  the  risk  assumed  by  the 
reinsured. 

3.  EvinENCE  —  Pabol  Testiuony  —  Lateni 
Ahbioiiities. 

Where  maps  and  ratebooks  on  which  a  con- 
tract of  reinsurance  was  made  distinguished  be- 
tween a  certain  warehouse  and  elevator  and 
fised  different  rates  for  insurance  of  property 
stored  in  each,  a  provision  in  the  policy  that 
the  insurance  covered  certain  wheat  while  con- 
tained in  a  warehouse  specified  contained  a 
latent  ambiguity  which  waa  subject  to  explana- 
tion by  parol. 

4.  Insubance  —  Reinsubanck  —  Additionai. 
Cladses— Effect. 

Where  defendant  reinsured  wheat  alleged 
to  have  been  contained  in  a  certain  warehouse, 
when.  In  fact  it  was  an  elevator,  subject  to  a 
higher  rate  ot  premium,  a  subsequent  clause  in 
the  policy  that  it  waa  subject  to  the  same  risks, 


valuations,  conditions,  and  adjustments  as  might 
have  been  taken  by  the  reinsured  did  not  render 
defendant  liable  on  such  policy. 
5.  Same   —  Misbepbesentations— Matebiax- 

ITT. 

Where  maps  and  ratebooks  on  which  a 
policy  of  reinsurance  was  hased  showed  a  ware- 
bouse  and  an  elevator,  and  prescribed  different 
rates  of  premium  for  property  insured  in  such 
buildings,  a  representation  in  the  application 
for  such  reinsurance  that  the  property  insured 
was  contained  in  the  warehouse,  which  was  en- 
titled to  the  lower  rate  of  insurance,  when,  in 
fact,  it  was  in  the  elevator,  was  a  material 
misrepresentation  avoiding  the  policy. 

Appeal  from  Superior  Court,  City  and 
County.of  San  Francisco ;  J.  M.  Seawell,  Judge. 

Action  by  the  Fireman's  Fund  Insurance 
Company  against  the  Aachen  &  Munich  Fire 
Insurance  Company.  From  a  judgment  in 
favor  of  defendant  and  from  an  order 
denying  plalntUTs  motion  for  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Page,  McGutcben,  Harding  &  Knight,  and 
Page,  McCutchen  &  Knight  for  appellant 
W.  S.  Goodfellow  and  Van  Ness  Sc  Redman, 
for  respondent 

HALIJ,  J.  There  are  two  appeals  in  this 
case,  one  from  the  judgment  in  favor  of 
defendant  and  one  from  the  order  denying 
plaintiffs  motion  for  a  new  trial.  The  two 
appeals  come-  before  us  on  one  record. 

The  action  was  brought  to  recover  on  a 
IK>llcy  of  reinsurance  Issued  by  the  defendant 
to  plaintiff.  Freni  the  record  In  the  case 
It  appears  that  plaintiff  and.  defendant  were 
engaged  in  the  business  of  fire  Insurance  In 
the  states  of  California,  Oregon,  and  else- 
where at  all  the  times  mentioned  in  the  com- 
plaint. The  court  found:  "That  at  all  of 
Bald  times  there  were  situated  upon  the 
premises  of  the  Salem  Flour  Mills  Company, 
at  Salem,  in  the  county  of  Marlon,  state  of 
Oregon,  divers  separate  bnlldings,  and  the 
same  were  known  and  designated  by  distinct- 
ive names.  That  plaintiff  and  defendant, 
and  certain  other  fire  insurance  companies, 
at  all  of  said  times,  had  and*  used  certain 
ratebooks  and  maps  In  the  conduct  of  their 
business,  and  the  same  were  used  by  plain- 
tiff and  defendant  In  the  negotiations  for 
the  policy  of  reinsurance  sued  on  In  this  ac- 
tion. That  in  the  said  liatebook  one  of  the 
said  several  buildings  above  referred  to  was 
named,  designated,  and  described  as  'Ware- 
bouse,'  and  another  thereof  was  named, 
designated,  and  described  as  'Elevator.' 
That  upon  the  said  maps  the  said  several 
buildings  were  delineated  and  the  said 
building  above  referred  to  and  described  as 
'Warehouse'  was  upon  said  maps  marked 
'Flour  W.  Ho.  Wheat  Storage  1st,'  meaning 
'Flour  Warehouse.  Wheat  storage  on  first 
floor,'  and  the  other  oif  said  buildings  here- 
inabove referred  to  and  described  as  'Ele- 
vator' was  on  said  maps  marked  'Elev- 
ator.' That  at  all  said  times  the  said 
buildings  were  known  to  and  designated 
and  described  by  the  plaintiff  and  defendant 
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herein  and  said  other  fire  Insurance  com- 
panies doing  business  in  said  states  as  the 
Salem  Flouring  Mills  Company  'Warehouse' 
and  the  Salem  Flouring  Mills  Company  'Ele- 
vator,' respectively.  That  the  said  two  build- 
ings were  'at  a  distance  of  about  two 
hundred  (200)  feet  apart  That  the  rate  of 
premium  charged  by  said  companies  for 
insurance  upon  the  contents  of  the  said 
elevator  was  greater  than  the  rate  of  pre- 
mium upon  the  contents  of  said  warehouse. 
That  said  rates  were  fixed  and  designated 
in  said  rateboolis,  and  the  same  were  uni- 
formly charged  by  the  plaintiff  and  defend- 
ant and  said  other  fire  insurance  companies 
In  the  states  of  California  and  Oregon.  That 
both  of  said  buildings  were  generally  known 
and  designated  in  Salem,  Oregon,  and  there- 
abouts, as  'Warehouses,'  said  building  first 
hereinabove  referred  to  sometimes  being 
called  the  'Flour  Warehouse,'  and  sometimes 
the  'River  Warehouse';  but  among  Insurance 
men  in  said  community  said  building  de- 
signated in  said  books  and  maps  as  'Ele- 
vator' was  known  as  the  'Elevator  Ware- 
house.' "  There  was  ample  evidence  to  sup- 
port this  finding. 

Plaintiff  had  an  agent  at  Halsey,  in  the 
state  of  Oregon,  with  power  to  issue  policies 
of  fire  insurance.  This  agent,  whose  name 
is  M.  v.  Koontz,  owned  some  14,000  bushels 
of  wheat  stored  in  the  said  "Elevator,"  and 
as  agent  of  plaintiff  Issued  to  himself  a  policy 
of  fire  insurance,  numbered  W48,505,  against 
loss  or  damage  by  fire  to  an  amount  not 
exceeding    $7,000    "on     fourteen    thousand 

bushels  of  wheat,  marked  while  In 

Salem  Flouring  Mills  Co.  warehouse  or  in 
sheds  or  on  platform  thereto  attached,  at 
Salem,  county  of  Marlon,  state  of  Oregon," 
for  the  term  of  three  months,  expiring  at 
noon  October  15,  1899.  The  issuance  of  this 
policy  was  reported  by  Koontz  to  the  plain- 
tiff at  San  Francisco,  and  plaintiff  approved 
the  same,  but  in  so  doing  and  until  after  the 
fire  occurred  understood  and  believed  .the 
"warehouse"  "toentloned  in  the  policy  to  be 
the  building  designated  in  said  ratebooks 
and  maps  as  "Warehouse."  The  rate  of 
premium  payable  on  said  policy  was  the  rate 
fixed  for  said  building,  and  not  the  higher 
rate  fixed  for  said  "elevator."  Plaintiff 
(except  by  its  agent  Koontz)  never  saw  the 
policy  until  after  the  fire. 

After  the  issuance  of  said  policy  by  plain- 
tiff It  applied  to  defendant,  in  San  Francisco, 
Cal.,  for  reinsurance.  This  application  was 
made  by  a  clerk,  whose  duty  it  was  to  pro- 
cure reinsurance.  At  the  time  of  this  ap- 
plication the  defendant  and  plaintiff  referred 
to  the  ratebook  and  maps  before  mentioned, 
and  the  clerk  of  plaintiff  pointed  out  and 
designated  the  building  delineated  thereon 
as  the  "Warehouse"  aforesaid  as  the  building 
in  which  the  wheat  was  situated.  The  original 
policy  was  not  exhibited  to  defendant  Defend- 
ant thereupon  gave  to  plaintiff  a  temporary 
covering  note  "for  an  amount  not  exceeding 


$2,500  on  wheat  In  Floor  Wbse  situate  S.  S. 
Trade  St.  Salem,  Oregon,"  and  shortly  there- 
after issued  to  plaintiff  the  policy  sued  on 
in  this  action,  the  pertinent  parts  of  which 
are  as  follows:  "The  Aachen  &  Munich  Fire 
Insurance  Company  of  AIx  La  Chapelle, 
Germany.  In  consideration  of  the  stipulation 
herein  named  and  of  sixteen  dollars  pre- 
mium, does  Insure  Fireman's  Fund  Insurance 
Company  for  the  term  of  3  months  from  the 
loth  day  of  July,  A.  D.  1S99,  at  noon,  against 
all  direct  loss  or  damage  by  fire,  except  as  here- 
inaifter  provided,  to  an  amount  not  exceeding 
two  thousand  dollars,  to  the  following 
described  property  while  located  and  con- 
tained as  described  herein,  and  not  else- 
where, to  wit:  $2,000.00  on  their  Interest  as 
Insurers,  under  their  policy  No.  W48,505, 
Issued  to  M.  V.  Koontz,  covering  $7,000.00, 
viz.:  $7,000.00  on  14,000  bushels  of  wheat 
while  contained  In  warehouse  of  Salem  Flour- 
ing Mills  Co.  at  Salem,  Marlon  coimty,  Ore- 
gon. Property  known  and  marked  as  bulk 
wheat.  This  policy  is  subject  to  the  same 
risks,  valuations,  conditions  and  adjustments 
as  or  may  be  taken  by  the  re-insured,  and 
loss,  if  any  thereunder  is  payable  pro  rata 
with  the  re-insured,  and  at  the  same  time  and 
place."  The  rate  of  premium  payable  on 
this  policy  was  base^  on  the  rate  for  the 
"warehouse,"  and  not  on  the  rate  for  the 
"elevator,"  and  at  the  time  of  issuing  the 
policy  and  until  after  the  fire  occurred  both 
plaintiff  and  defendant  believed  and  under- 
stood that  the  wheat  was  stored  In  the 
"warehouse"  and  not  In  the  "elevator."  The 
"elevator"'  was  burned  during  the  life  of  the 
policy  and  the  wheat  damaged.  After  the 
fire  for  the  first  time  the  officers  of  the  plain- 
tiff at  San  Francisco  and  the  defendant 
learned  that  the  wheat  was  In  the  "elevator" 
and  not  In  the  "warehouse."  Plaintiff  paid 
the  loss  to  Koontz,  but  defendant  refused  to 
pay  plaintiff  under  the  policy  of  reinsurance, 
but  offered  to  return  the  premium  It  had 
received. 

Defendant  takes  the  position,  first,  that 
under  the  facts  plaintiff  was  not  liable  to 
Koontz,  and  Its  payment  to  Koontz  was  merely 
a  voluntary  payment  and  therefore  defendant 
Is  not  liable  on  the  policy  of  reinsurance ;  and, 
second,  that  even  If  It  be  that  plaintiff  was  lia- 
ble on  its  contract  with  Koontz,  defendant's 
contract  with  plaintiff  was  to  Indemnify  It 
against  loss  or  damage  to  the  wheatwhile  con- 
tained In  the  "warehouse,"  and  not  elsewhere, 
and  that  the  "Warehouse"  referred  to  In  Its 
contract  Is  the  building  so  designated  In  the 
ratebook  and  maps  before  mentioned,  and 
therefore  defendant  is  not  liable  to  plaintiff. 
Plaintiff,  on  the  other  hand,  contends  that 
plaintiff  was  liable  to  Koontz,  and  that  by 
the  contract  of  reinsurance  defendant  agreed 
to  indemnify  it  against  loss  under  the  "risk" 
It  had  taken  under  its  contract  with  Koontz. 

The  propositions  contended  for  by  appel- 
lant are  raispd  by  various  objections  to  the 
admission  of  testimony  tending  to  explain 
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tbe  meaning  of  tbe  word  "warebonse"  in 
tbe  policy  of  reinsurance,  as  well  as  by  ob- 
jections to  tbe  snffldency  of  tbe  evidence 
to  sustain  tbe  findings,  and  of  tbe  findings 
to  snstaln  the  judgment  In  determining 
these  questions  appellant  tai!:es  tbe  position 
tbat  "there  are  but  the  two  questions  to  be 
discussed:  First,  was  tbe  plaintiff  bound 
under  Its  policy  to  pay  the  loss  incurred  by 
Koontz?  and,  second,  if  It  was  so  bound, 
can  tbe  defendant  relieve  itself  from  liabillt7 
on  tbe  policy  of  reinsurance  by  reason  of 
anything  occurring  between  It  and  the  plain- 
tiff?" Under  the  view  we  take  of  this  case, 
we  do  not  tbinlc  that  it  is  important  to  de- 
termine whether  or  not  plaintiff  was  liable 
to  Koontz,  and  for  tbe  purposes  of  this 
opinion  we  may  assume  tbat  plaintiff  was 
liable  to  Koontz.  While  It  Is  perfectly  true 
that,  if  plaintiff  was  not  liable  to  Koontz, 
it  suffered  no  legal  loss,  and  defendant  would 
not  t>e  liable  to  plaintiff,  it  does  not  neces- 
sarily follow  that,  where  tbe  first  Insurer 
Is  liable,  the  reinsurer  Is  also  liable.  Whether 
or  not  the  reinsurer  is  liable  depends  upon 
the  terms  of  the  contract  of  reinsurance. 

Plaintiff  insists  that  the  subject-matter 
'of  tbe  reinsurance  was  the  risk  assiuned  by 
plaintiff  under  Its  policy  with  Koontz,. and 
cites  us  to  .Tackaon  v.  St.  Paul  Fire  &  Marine 
Ins.  Co.,  99  N.  T.  124,  1  N.  B.  539,  where 
It  was  held  that  the  policy  of  reinsurance 
sued  on  In  that  case  was  an  insurance  against 
a  "risk."  In  the  case  in  99  N.  Y.,  1  N.  R, 
the  language  of  the  policy,  as  set  out  in  the 
report  of  tbe  case,  seems  to  be  directed  to 
the  risk  as  contradistinguished  from  the 
property  covered  by  the  first  policy.  The 
language  was:  "The  St  Paul  do  reinsure" 
to  Paterson  Company  "against  loss  or  damage 
by  fire  to  the  amount  of  $1,500  on  their  In- 
terest as  Insurers  under  their  policy  No.  582 
issued  to  E5.  Sherwood."  Tbe  report  of  the 
case  then  continues,  saying:  "Then  fol- 
lows. In  the  language  of  the  application,  a 
statement  as  to  the  amount  and  distribution 
of  Insurance  and  description  of  tbe  property 
Insured  under  that  policy."  In  Faneuil  Hall 
Ins.  Co.  V.  li.  &  L.  &  O.  Ins.  Co.,  153  Mass. 
63,  26  N.  E,  244,  10  I*  R.  A.  423,  cited  by 
appellant  the  contract  of  reinsurance  was 
plainly  by  the  terras  of  the  contract  a  rein- 
surance against  numerous  risks  described 
In  a  schedule  attached.  In  Manufacturers', 
etc.,  Ins.  Co.  v.  Western  Assur.  Co.,  145  Mass. 
419,  14  N.  E.  632,  tl»c  reinsurance  was  in 
terms  "on  its  liability  as  Insurers,  etc."; 
and  the  question  deteimliied  was  that  tbe 
first  Insurer  could  consent  to  an  assignment 
of  the  interest  of  the  first  assured  which 
does  not  materially  affect  tbe  risk.  In  1 
May  on  Insurance,  J  98,  referring  to  rein- 
surance, it  is  said:  "The  subject-matter 
of  the  insurance  in  each  case  is  the  same, 
but  tbe  interests  are  different.  In  tlie  first 
case  the  owner's  interest  Is  tbat  which  is 
protected.  In  the  latter  it  Is  the  insurer's 


interest  in  the  preservation  of  the  property 
by  reason  of  the  fact  tbat  be  is  under  obliga- 
tion to  pay  for  it  in  case  of  loss."  In  any 
event  the  liability  of  a  reinsurer  like  that  of 
a  party  to  any  other  contract  must  depend 
upon  tbe  terms  of  bis  contract 

By  the  contract  sued  on  in  this  case  de- 
fendant insured  plaintiff  "against  all  direct 
loss  or  damage  by  fire  •  •  •  to  the  fol- 
lowing described  property  while  located  and 
contained  as  described  herein,  and  not  else- 
where." This  language  clearly  Indicates 
that  the  subject-matter  of  tl>e  insurance  was 
tangible  property  tbat  could  be  located  some- 
where and  contained  in  some  thing.  The 
language,  "$2,000.00  on  their  interest  as  in- 
surers, under  their  policy  No.  W48,505 
issued  to  M.  V.  Koontz,  covering  $7,000.00, 
viz:  $7,000.00  on  14,000  bushels  of  wheat 
while  contained  in  warehouse  of  Salem  Flour- 
ing Mills  Co.  at  Salem,  Marion  county,  Ore- 
gon. Property  known  and  marked  bulk 
wheat" — clearly  indicates  that  tbe  property, 
the  loss  of  which  was  insured  against  was 
tbe  wheat  and  the  whole  contract  shows  that 
this  was  only  covered  while  contained  In 
the  warehouse,  and  not  elsewhere. 

In  this  connection  appellant  urges  tbat 
as  tbe  term  "warehouse"  was  applicable  to 
the  elevator,  as  well  as  to  tbe  flour  ware- 
house, tbe  policy  by  its  terms  covered  tbe 
wheat  in  either  place,  and  tbat  no  parol  testi- 
mony could  be  given  to  explain  tbe  meaning 
of  the  word.  We  regard  this,  however,  as 
a  case  of  latent  ambiguity,  which  can  be 
explained  by  parol  testimony.  1  Greenl. 
on  Ev.  §  288;  Bryce  v.  Ins.  Co.,  55  N.  Y. 
240,  14  Am.  Rep.  249;  Melcber  v.  Ocean 
Ins.  Co.,  59  Me.  217;  Burr  v.  Ins.  Co.,  16 
N.  T.  2C7;  Jenny  LInd  v.  Bower,  11  Cal. 
194 ;  Auzerais  v.  Naglee,  74  Cal.  60,  15  Pac. 
371;  Balfour  v.  Fresno,  etc.,  Co.,  109  Cal. 
221,  41  Pac.  876.  In  Melcber  v.  Ocean  Iqs. 
Co.,  supra,  an  insurance  had  been  effected 
on  a  "charter"  of  a  vessel.  The  vessel  at 
tbe  time  was  sailing  under  two  charters,  and 
it  was  held  tbat  parol  testimony  was  admis- 
sible to  show  which  charter  was  Intended. 
We  think  tliat  the  policy  sued  on  in  effect 
provided  that  tbe  Wheat  which  was  the 
primary  subject  of  the  insurance,  was  in- 
sured only  while  contained  in  the  "ware- 
bouse"  as  designated  in  tbe  ratebooks.  As 
the  wheat  was  not  in  such  "warehouse,"  but 
was  In  the  "elevator,"  a  different  building, 
where  tbe  hazard  and  rate  were  greater, 
the  defendant  is  not  liable  on  its  contract 
of  reinsurance.  Green  y.  !>.  &  L.  &  G;  Ins. 
Co.,  91  Iowa,  615,  60  N.  W.  189;  Benlcia 
Agr.  Works  ▼.  Ins.  Co.,  97  Cal.  468,  32  Pac. 
512;  Mawblnney  ▼.  Ins.  Co.,  98  Cal.  184, 
32  Pac.  945,  20  K  R.  A.  87 ;  Stinkard  v.  Ins. 
Co.,  122  Cal.  695,  55  Pac.  417;  Bryce  v.  ' 
Lorlllard  F.  Ins.  Co.,  55  N.  Y.  240,  14  Am. 
Rep.  249. 

We  do  not  think  tbe  clause  In  tbe  policy, 
"This  policy  Is  subject  to  tbe  same  risks. 


Digitized  by 


Google 


256 


84  PACITIO  RBPORTER. 


(OaL 


valaations,  conditions  and  adjustments  as 
Or  may  be  taken  by  the  re-Insured,  etc.,"  aids 
the  plaintiff.  Under  such  a  clause  it  is  said 
In  Manf.  Ins.  Co.  v.  Western  Assur.  Co.,  145 
Mass.  419,  14  N.  B.  632:  "It  did  not  au- 
thorize the  plaintiff  to  charge  the  defendant 
by  the  assumption  of  a  new  risk  of  a  different 
character,  or  to  materially  enlarge  the  ex- 
isting one.  But  It  covered  whatever  an  In- 
Burance  company.  In  accordance  with  the 
general  usage  of  such  companies  In  like  cases, 
would  do.  In  the  proper  performance  of  Its 
duty,  for  the  continuation  of  the  same  risk, 
having  due  regard  to  tlie  rights  and  Interests 
of  both  insurer  and  Insured."  The  words 
"subject  to  the  same  risks,"  etc.,  cannot 
be  made  to  defeat  a  vital  and  material  re- 
quirement expressly  stipulated  In  the  con- 
tract such  as  that  the  subject  of  insurance 
shall  be  contained  in  a  given  building.  The 
policy  also  expressly  provided  that  It  should 
be  void  if  the  insured  has  concealed  or  mis- 
represented, in  writing  or  otherwise,  any 
material  fact  or  circumstance  concerning  this 
Insurance  or  the  subject  thereof.  Defend-- 
ant,  as  a  separate  defense,  pleaded  this  pro- 
vision of  the  policy,  and  that  plaintiff  In  pro- 
curing the  reinsurance  had  misrepresented 
a  material  matter  concerning  the  insurance 
and  the  subject  thereof,  to  wit,  the  location 
of  the  wheat  The  facts  are  set  forth  In 
detail.  On  applying  for  the  reinsurance 
plaintiff  presented  a  written  application, 
wherein  it  asked  for  reinsurance  "on  their 
Interest  as  Insurers,  under  their  policy  No. 
W49,505,  Issued  to  M.  V.  Koontz,  covering 
$7,000.00.  •  •  *  $7,000.00  on  14,000  bush- 
els of  wheat  while  contained  In  'Warehouse* 
of  Salem  Flouring  Mill  Co.  at  Salem,  Ore- 
gon," etc. 

As  we  have  already  seen,  the  clerk  who 
applied  for  the  reinsurance  pointed  to  the 
"warehouse,"  as  shown  on  the  maps,  as  the 
building  in  which  the  wheat  was  stored; 
but  in  this  connection  it  is  urged  by  plain- 
tiff that  the  clerk  had  no  authority  to  make 
any  representations,  and  that  his  action '  in 
this  regard  was  not  within  the  scope  of  his 
employment;  citing  Dolllver  v.  St.  Joseph 
Ins.  Co.,  131  Mass.  39,  but  see  contra  Arff 
V.  Ins.  Co..  125  N.  Y.  57,  25  N.  B.  1073,  10 
Ij.  R.  a.  609,  21  Am.  St  Bep.  721.  But,  how- 
ever this  may  be,  It  Is  perfectly  clear  that 
the  word  "Warehouse"  in  the  written  ap- 
plication was  Intended  to  mean  by  plaintiff, 
and  was  understood  to  mean  by  defendant 
the  building  designated  as  such  on  the  maps 
and  ratebooks  before  mentioned,  and  not 
the  building  known  to  them  as  "elevator," 
where  the  rate  and  hazard  were  greater. 
This  application  in  effect  represented  that 
the  wheat  which  was  the  primary  subject- 
matter  of  the  Insurance,  was  In  the  "ware- 
house" as  distinguished  from  the  "elevator." 
This  was  a  misrepresentation  as  to  a  material 
matter.  Bryce  v.  Ins.  Co.,  55  N.  Y.  240, 
14  Am.   Rep.  249;    Harris  v.   Ins.   Co.,   53 


Iowa,  236,  5  N.  W.  124;  Severance  ▼.  Ins. 
Co.,  5  Blss,  U.  S.  166,  Fed.  Cas.  No.  12,- 
680;  Benida  Agr.  Wks.  v.  Ins.  Co.,  97  CaL 
468,  32  Pac.  512;  Sllnkard  v.  Ins.  Co.,  122 
Cal.  595,  55  Pac.  417;  Columbia  Ins.  Co.  v. 
Lawrence,  10  Pet  507,  9  L.  Ed.  512. 
The  Judgment  and  order  are  affirmed. 

We  concur:   HARRISON,  P.  J.;  COOPER,  J. 


(2  Cal.  App.  C74) 
BIRD  ▼.  UTICA  GOLD  MINING  CO.  et  al. 

(Court  of  Appeal,  First  District  California. 
Jan.  18,  1900.  Rehearing  Denied  Feb.  16, 
1906;  Denied  by  Supreme  Court  March 
19,  1906.) 

1.  Masteb  and  Servant— I njxtbies  to  Sebv- 
ANT — Complaint. 

In-  an  action  for  injuries  to  a  miner  by  the 
fall  of  a  portion  of  the  roof,  a  complaint  al- 
leging that  defendants  in  excavating  the  mine 
negligently  maintained  a  chamber  without  sup- 
ports in  order  to  prevent  the  roof  and  walls 
from  falling,  though  water  percolated  through 
the  same,  causing  the  roof  to  become  soften^, 
disintegrated,  and  loosened,  that  defendants  fail- 
ed to  supply  props  so  that  the  chamber  became 
an  unsafe  and  dangerous  place  for  men  to 
work  in,  of  which  defendants  had  knowledjce, 
was  not  objectionable  as  showing  that  the  de- 
fects causing  the  accident  were  patent  to  plain- 
tiff. 

2.  Same  — Safe  Place  to  Wobk  — Duty  of 
Master— Pbesumptions. 

It  is  the  personal  duty  of  a  mafiter  to 
exercise  reasonable  care  to  furnish  his  employes 
a  reasonably  safe  place  to  work,  and,  in  the 
absence  of  knowledge  to  the  contrary,  the  serv- 
ant may  rely  on  the  presumption  that  the 
master  has  performed  such  duty. 

FEd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  179,  7ia] 

8.  Same  —  Complaint  —  Chabacter   of   Em- 
ployment. 

In  an  action  for  injuries  to  a  mirer  by  the 
fall  of  a  portion  of  the  roof  of  the  mine.  It  waa 
not  necessary  that  he  should  allege  the  charac- 
ter of  the  work  in  which  he  was  engaged  at  the 
time  and  place  of  the  accident. 
4.  Appeal  —  Witnesses  —  Competency  — 
Abuse  of  Discretion. 

Where  a  witness  testified  that  he  had  work- 
ed for  two  years  off  and  on  in  a  mine  where 
timbering  was  done,  and  for  23  days  in  the 
mine  where  the  accident  In  question  occurred  by 
the  fall  of  a  portion  of  the  roof  which  was 
unsupported,  a  ruling  permitting  the  witness 
to  testify  as  an  expert  as  to  what  circum- 
stances rendered  timbering  necessary,  and  what 
were  the  conditions  in  the  mine  in  ques.ion 
that  made  timbering  necessary,  was  not  such 
an  abuse  of  the  trial  court's  discretion  as  re- 
quired a  reversal  on  appeal. 
6.  Same— Habmi.ess  Eerob. 

Where  defendants  had  objected  to  a  qnea- 
tion  when  put,  and  had  tak"»n  an  ex'-eption  to 
the  rulfne  allowing  the  question,  they  were  not 
substantially  Injured  by  the  court's  errone|OU» 
refusal  to  strike  out  a  nonresponsive  answer, 
under  Code  Civ.  Proc.  §  475.  providing  that  a 
judgment  shall  not  be  reversed  unless  it  appears 
that  the  complaining  party  has  suffered  sub- 
stantia] injury. 

6.  Evidence— Experts— Subjects  of  Expert 
■  Testimony. 

In  an  action  for  injuries  to  a  miner  by 
the  fall  of  a  portion  of  the  root  of  the  mine, 
an   expert   was  properly   permitted   to   testify: 
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as  to  what  conditions  rendered  it  necessary  to 

timber  a  mine  in  order  to  make  it  safe. 

7.  TbiaI/— Recbption  of  Evidence  —  Objbo-- 

TICKS. 

Where  a  hypothetical  question  is  objected 
to  as  calling  for  conditions  not  borne  out  by  the 
"evidence,  it  is  the  duty  of  the  objector  to  point 
out  the  particular  defects. 

IBM.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §  198.J 
S.  Evidence— Htpotheticai  Questions. 

Where  there  was  evidence  that  a  certain 
stope  in  a  mine  in  which  plaintiff  was  injured 
"had  been  opened  throughout  its  entire  length, 
breadth,  and  iieight,"  a  hypothetiral  question 
describing  the  stope  and  seating  th-it  it  "had 
been  opened  throughout  its  entire  length, 
breadth,  and  height"  was  not  objectionable,  be- 
cause there  was  no  evidence  that  it  was  so 
open  at  the  time  of  the  accident. 

9.  Appeal  —  Objections  to  Evidence  — Es- 
toppel. 

Where,  on  objection  to  the  exhibition  of  a 
picture  to  the  jury,  plasitiff  Immcd'ately  with- 
drew it,  though  the  objection  was  overruled,  ^nd 
defendants  did  not  request  on  instruction  that 
the  jury  disretrard  any  evidence  offered  by  the 
picture,  defendants  were  not  in  a  position  to 
take  advantage  of  their  exception. 

10.  Master  and  Seevant— Injuries  to  Serv- 
ant— Sate  Place— Duty  of  Master. 

The  duty  of  a  master  to  supply  a  safe 
place  for  his  servants  to  work  does  not  exist, 
where  the  servants  are  engaged  in  a  work  that 
in  itself  constantly  changes  the  charncter  for 
safety  of  the  place  where  they  are  working  or 
where  they  are  employed  in  making  the  place 
safe 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §  179.] 

11.  Same— Cause  of  Injury  —  Question  fob 

JUBT. 

In  an  action  for  injuries  to  a  miner  by  the 
falling  of  a  portion  of  the  mine  roof,  which  was 
not  timbered,  evidence  held  to  require  submis- 
sion to  the  jury  of  the  qiirstion  whether  the 
dangerous  condition  of  the  place  was  the  result 
of  hanging  conditions  produced  by  the  opera- 
tions of  the  workmen,  or  was  the  result  of  the 
percolation  of  water  through  the  slate  formation 
in  the  roof. 

12.  Same  —  CoNTRiBtrroRT    Negligence  — 
Question  fob  Jubt. 

Where,  in  nn  action  for  injuries  to  a  miner 
by  the  fall  of  an  untimbered  portion  of  the 
roof,  it  was  shown  that  plaintiff  was  a  mere 
common  laborer  engaged  in  moving  rock  and  ore 
with  a  wheelbarrow,  and  that  the  matter  of 
timbering  the  mine  was  in  charge  of  the  under- 
ground mine  manager,  whether  plaintiff  was 
gnilty  of  contributory  negligence  was  for  the 
jury,  though  he  knew  that  the  ro'-k  at  the 
point  In  question  was  cracked,  and  that  water 
percolated  through  the  same. 

TEd.  Note. — For  cases  in  point,  see  vol.  M, 
Cent.  Dig.  Master  and  Servant,  H  10S9-1132.] 

Appeal  from  Superior  Court.  City  and 
County  of  San  Francisco;  John  Hunt  Judge. 

Action  by  Antone  Bird  against  the  Utlca 
Gold  Mining  Company  and  another.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
AfSrmed. 

Page,  McCutchen.  Harding  &  Knight,  for 
appellants.    Martin  Stevens,  for  respondent 

HALIi,  J.    This  is  an  appeal  from  a  Judg- 
ment in  favor  of  plaintiff  for  damages  re- 
ceived while  working  in  a  mine  operated  by 
84  P.— 17 


defendants,  taken  within  00  days  from  ver- 
dict and  entry  of  Judgment,  and  comes  before 
us  upon  the  Judgment  roll  and  a  bill  of  ex- 
ceptions. 

The  first  point  raised  by  appellant  is  that 
"The  amended  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  either  defendant,  inasmuch  as  the 
alleged  defects  causing  the  accident  were 
parent,  not  latent"  It  is  alleged  in  the 
amended  complaint  that  defendants  did  not 
furnish,  or  exercise  reasonable  care  to  fur- 
nish, their  employs,  said  plaintiff,  a  safe 
place  in  which  to  perform  the  work  for  which 
he  was  employed;  but  on  the  contrary, 
the  said  defendants,  in  excavating  their  said 
mine,  did  negligently  open  and  maintain  a 
certain  stope  or  chamber,  in  this,  "that  by 
reason  of  the  percolation  of  water  through 
the  ground  immediately  above  said  stope  or 
chamber,  the  said  grouud,  on  and  before  said 
day,  bad  become  softened,  disintegrated,  and 
loosened,  and  It  therefore  had  become,  on 
and  before  said  day,  necessary  to  furnish  the 
said  stope  or  chamber  with  props,  supports, 
and  timbers,  in  order  to  prevent  the  roof 
and  walls  thereof  from  falling."  This  Is 
followed  by  allegations  that  defendants  negli- 
gently failed  to  supply  any  props  whatever 
for  said  chamber,  so  that  said  stope  became 
and  was  an  unsafe  and  dangerous  place  for 
men  to  work  in,  and  that  defendants  had  full 
notice  and  knowledge  of  all  of  said  facts 
before  the  day  of  the  accident  and  that  plain- 
tiff had  no  notice  or  knowledge  or  means  of 
knowledge  of  the  unsafe  or  dangerous  condi- 
tion of  said  stope,  or  of  the  causes  thereof. 
We  cannot  say,  from  the  allegations  of  this 
complaint,  that  the  unsafe  condition  of  the 
stope  was  so  plainly  apparent  that  a  work- 
man must  be  held  to  have  bad  knowledge 
thereof.  It  is  the  personal  duty  of  an  em- 
ployer to  exercise  reasonable  care  to  f  urnlsbbis 
employ^  a  reasonably  safe  place  to  work.  In 
the  absence  of  knowledge  to  the  contrary, 
the  servant  has  the  right  to  rely  on  the  pre- 
sumption that  the  master  has  performed  his 
duty.  Powley  v.  Swensen,  146  Cal.  471,  80 
Pac.  722.  If  we  assume  In  this  case  that 
plaintiff  must  have  seen  that  water  percolat- 
ed through  the  ground  above  the  chamber,  it 
does  not  necessarily  follow  that  It  was  patent 
to  bim  that  the  place  was  unsafe.  Similar 
complaints  were  held  good  in  Southwest 
Improvement  Co.  v.  Andrews,  86  Va.  270,  9 
S.  E.  1015";  Laporte  v.  Cook  (R.  I.)  38  AO. 
700;  Lewis  v.  City  of  Montgomery  (Ala.)  16 
South.  34.  See,  also,  13  Ency.  of  Pi.  &  Pr. 
904;  Bedford  Belt  R.  Co.  v.  Brown,  142  Ind. 
659,  42  N.  E.  359;  Mnllln  v.  Cal.  Horseshoe 
Co.,  105  Cal.  77,  38  Pac.  535;  Nofslnger  v. 
Goldman,  122  Cal.  609.  56  Pac.  425. 

It  is  further  contended  that  the  complaint 
Is  insufficient  and  defective  "in  omitting  to 
state  the  character  of  work  In  which  respond- 
ent was  engaged  at  the  time  and  place  of  the 
accident."  In  this  regard  It  is  contended 
that  plaintiff  may  have  been  employed  to 
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perform  such  work  as  required  bim  to  assume 
the  risk  iucideut  to  tbe  dangerous  couditiuu 
of  the  chamber,  as  that  he  may  have  been 
employed  in  excavating  tbe  roof,  or  in  bar- 
ring down  loose  rock  for  the  purpose  of 
removing  the  danger,  or  in  preparing  the 
place  for  timbering  for  tbe  same  purpose. 
It  is  the  general  rule  that  an  employer  Is 
.liable  to  his  servant  for  negligence  In  failing 
to  furnish  the  servant  with  a  safe  place  to 
work.  It  is  suifldent  to  allege  negligence  in 
general  terms.  Cunningham  v.  Los  Angeles, 
etc.,  Co.,  115  Cal.  5t>a,  47  Pac.  452,  and  cases 
there  cited.  If  the  particular  employment 
of  plaintiff  was  such  that  he  must  be  deemed 
to  have  assumed  the  risk  of  working  in  a 
dangerous  place,  we  thiuK  this  was  an 
affirmative  defense  to  be  shown  by  defend- 
ants. One  who  relies  upon  an  exception  to 
a  general  rule  must  state  the  facts  which 
bring  his  case  within  it.  Senter  v.  Davis, 
38  Cat.  450.  It  is  the  general  rule  tnat  an 
employer  is  liable  to  his  servant  for  injuries 
resulting  from  the  employer's  negligent  fail- 
ure to  provide  a  sate  place  to  work.  To  this 
there  may  be  exceptions,  as  where  the  servant 
is  employed  to  make  the  place  safe.  A  de- 
fense founded  on  such  an  exception  is  an 
affirmative  defense,  and  need  not  be  nega- 
tived by  the  plaintiff.  The  court  did  not 
err  In  overruling  defendants'  demurrer  to 
the  amended  complaint. 

It  is  insisted  by  appellants  that  the  court 
erred  in  permitting  the  plaintiff  to  answer 
questions  as  to  what  circumstances  render 
timbering  necessary  in  a  stope  or  chamber, 
and  what  were  the  conditions  in  this  stope  In 
this  mine  that  made  it  necessary  to  timber. 
It  was  objected  that  the  witness  had  not 
been  shown  to  be  qualified  to  give  an  opinion 
on  tbe  subject  embraced  In  the  question. 
Tbe  witness  bad  testified  that  be  had  worked 
for  two  years  off  and  on  in  a  mine  in  Arizona 
where  timbering  was  done  to  render  the  mine 
safe,  and  for  23  days  in  tbe  mine  where  the  | 
accident  occurred.  It  must  be  confessed  that 
his  qualifications  to  speak  on  this  subject 
were  not  of  a  high  order,  and  the  court  would 
have  been  Justified  in  refusing  to  permit  him 
to  answer  tbe  questions;  but  we  do  not  think 
that  we  can  say  that  tbe  court  abused  its 
discretion  in  allowing  tbe  witness  to  answer. 
Whether  a  witness  is  qualified  to  testify  as 
an  expert  is  a  question  of  fact  to  be  deter- 
mined in  tbe  first  instance  by  tbe  trial  court; 
and,  if  there  be  any  substantial  evidence  to 
support  the  ruling  of  the  trial  court,  tbe  ap- 
pellate court  will  not  Interfere.  This  court 
will  not  disturb  tbe  ruling  of  the  trial  court 
unless  error  clearly  appears.  Sowden  v. 
Idaho  Quartz  Mining  Co.,  55  Cal.  443;  How- 
land  V.  Oakland  Cons.  Ry.  Co.,  110  Cal.  513, 
42  Pac.  983;  People  v.  McCarthy,  115  Cal. 
255,  4B  Pac.  1073.  One  of  the  answers  was 
not  responsive  to  tbe  question  asked,  and 
appellants  moved  to  strike  it  out.  This 
motion  should  have  been  granted,  but  we  do 
not  think  the  error  was  such  as  to  Justify 


a  reversal  of  the  case.  Defendants  bad 
objected  to  the  question  when  put,  and  bad 
obtained  the  benefit  of  an  exception  to  the 
ruling  allowing  the  question.  If  the  answer 
had  been  stricken  out,  another  question  could 
properly  have  been  put  tbat  would  have- 
called  forth  the  testimony  contained  in  tbe 
answer.  We  think  this  a  proper  case  for  in- 
voking the  rule  contained  In  section  475, 
Code  Civ.  Proc.,  that  this  court  should  not 
reverse  a  Judgment  unless  it  appear  that 
the  complaining  party  has  suffered  substan- 
tial injury. 

Objections  were  also  made  to  questions  to 
tbe  witness  Bouse,  examined  as  an  expert 
by  plaintiff.  He  was  abundantly  qualified  to 
speak  as  an  expert,  and  it  was  proper  to 
permit  him  to  give  general  testimony  as  to 
what  conditions  make  it  necessary  to  timber 
a  mine  in  order  to  make  it  safe.  This  sort 
of  evidence  may  properly  be  given  in  order  to 
aid  the  court  and  Jury  in  arriving  at  a  con- 
clusion as  to  whether  or  not  timbering  or 
other  artificial  support  was  necessary  in  tbe 
mine  in  question.  Plaintiff  asked  tbe  follow- 
ing question  of  the  witness  Bouse:  "Sup- 
pose there  was  a  stope  in  tbe  mine  of  the 
kind  described  by  you,  about  150  feet  long 
and  about  IC  feet  wide,  and  the  height  was 
such  tbat  a  man  5  feet  6%  inches  high,  with 
a  miners'  lamp  In  his  cap,  could  not  see  tbe 
roof  when  looking  up,  and  there  was  a  slate 
formation  in  various  parts  of  the  stope,  and 
the  stope  was  very  moist  in  certain  parts, 
and  tbe  stope  had  been  opened  throughout 
its  entire  length,  breadth,  and  height,  was 
tbat,  in  your  opinion,  a  safe  place  for  the  men 
to  work  in?  "  Appellants  objected  to  this  ques- 
tion on  the  ground  that  "it  called  for  con- 
ditions which  are  not  borne  out  by  the  evi- 
dence," and  also  upon  other  grounds  touch- 
ing the  qualifications  of  the  witness,  not  nec- 
essary to  state  now,  as  we  already  said  that 
the  witness  had  qualified  as  an  expert.  In 
the  objection  It  was  not  pointed  out  in  what 
particular  or  particulars  the  conditions  called 
for  by  the  question  were  not  borne  out  by 
the  evidence.  We  think  that,  where  an 
objection  Is  made  to  a  question  upon  this 
ground,  good  practice,  as  well  as  fairness  to 
the  trial  court  and  the  opposite  party,  de- 
mand tbat  the  particular  defects  be  pointed 
out;  and,  where  this  Is  not  done,  this  court 
should  not  be  overdiligent  In  searching  for 
assumptions  in  the  question  not  sustained 
by  the  evidence.  But  passing  this  criticism 
of  the  objection,  as  well  as  some  points  as 
to  the  deflnltness  of  the  assumptions  con- 
tained in  the  question,  which  we  do  not  think 
of  sufficient  importance  to  merit  discussion, 
we  come  to  the  point  principally  relied  on 
under  this  objection  tbat  "the  stope  was  not, 
at  the  time  of  the  accident,  open  throughout 
its  entire  length,  breadth,  and  height."  It 
would  seem  tbat  It  is  a  sufficient  answer  to 
this  point  to  say  tbat  tbe  question  does  not 
necessarily  or  at  all  mean  that  tbe  stope  at 
the  time  in  question   was  open  throughout 
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Us  entire  length,  breadth,  and  height,  but 
only  that  It  "had  been  opened,"  which  la  en- 
tirely consistent  with  the  theory  now  ad- 
vanced by  appellant  that  the  evidence  shows 
that  as  ore  and  rock  were  taken  from  one 
part  of  the  stope  other  parts  were  filled  with 
the  same  rock.  If  there  be  any  donbt  as  to 
the  meaning  of  the  question,  or  vagueness 
in  its  meaning,  in  the  absenc*  of  any  special 
objection  on  that  ground  at  the  time  of  the 
ruling  made  by  the  trial  court,  we  should  in- 
terpret the  question  so  as  to  support  the 
ruling  of  the  court  rather  than  to  defeat  it 
This  stope  bad  been  open  for  several  years, 
and  at  the  time  of  the  accident  its  entire 
length  was  oyer  150  feet;  one  witness  put- 
ting it  at  185  feet  While  the  plaintiff  testi- 
fied that  be  had  been  employed  filling  in 
various  parts  of  the  stope,  we  are  unable  to 
find  that  it  is  made  to  appear  that  In  any 
part  of  the  stope  this  filling  was  so  com- 
plete as  to  reach  to  the  roof  of  the  stope 
and  thus  support  it  It  is  true  that  it  might 
be  inferred  from  the  evidence  that  such  fill- 
ing had  occurred,  but  it  is  equally  true,  we 
think,  from  all  the  evidence.  Including  the 
diagrams  attached  to  the  record,  that  it  may 
be  that  this  had  not  been  done.  At  any  rate, 
it  is  perfectly  clear  that  the  stope  described 
in  the  question  had  been  opened  "through- 
out its  entire  length,  breadth,  and  height," 
wbicb  is  the  assumption  of  the  question. 
The  court  did  not  err  in  overruling  the  objec- 
tion to  the  question  under  discussion. 

It  is  also  insisted  that  the  court  erred  in 
permitting  plaintiff  to  exhibit  to  the  Jury  a 
certain  picture  or  illustration  of  timbers  in 
another  mine.  In  this  regard  the  record 
shows  that  after  evidence  had  been  given 
without  objection  as  to  what  the  illustration 
represented,  counsel  for  plaintiff  exhibited 
the  picture  to  the  Jury.  Counsel  for  defend- 
ants thereupon  objected,  and,  though  the 
court  overruled  the  objection,  counsel  for 
plaintiff  at  once  said:  "I  will  withdraw 
it  for  the  present."  It  was  not  again  offered. 
Under  this  state  of  the  record  we  do  not 
think  that  defendants  are  in  a  position  to 
take  advantage  of  their  exception,  as  the 
evidence  was  at  once  withdrawn.  Defend- 
ants, if  they  thought  the  matter  of  any  con- 
sequence, or  feared  any  injury  to  their  cause, 
should  have  asked  the  court  to  Instrtct  the 
jury  to  disregard  any  evidence  afforded  by. 
the  picture  that  had  l>een  thus  withdrawn 
from  the  case. 

It  is  urged  that  the  evidence  Is  insufficient 
to  support  the  verdict,  and  that  the  verdict 
is  contrary  to  the  trial  court's  Instructions, 
which  two  propositions  we  think  may  lie 
most  conveniently  considered  together.  The 
court  instructed  the  jury  as  follows:  "If 
you  find  from  the  evidence  that  plaintiff  or 
any  of  his  fellow  servants,  at  the  time  of  the 
falling  of  the  rock  from  the  roof  or  wall  of 
the  stope,  were  engaged  in  a  work  that  nec- 
essarily changed  the  character  for  safety  of 
the  place  in   which  be  was,  or  they   were. 


working  as  the  work  progressed,  the  hazard 
of  the  dangerous  place,  and  the  increased 
hazard  of  the  place  made  dangerous  by  the 
work,  are  the  ordinary  and  known  dangers 
of  such  a  place;  and  by  his  acceptance  of 
the  employment  the  plaintiff  necessarily 
assumed  them  as  a  part  of  the  risk  of  bis 
employment,  and  for  any  injuries  sustained 
In  consequence  of  such  risks  the  plaintiff  can- 
not recover." 

We  are  cited  to  various  cases  in  support 
of  the  doctrine  that  the  duty  by  the  employer 
to  supply  a  safe  place  for  his  servants  to 
work  does  not  exist  where  the  servants  are 
engaged  in  a  work  that  In  itself  constantly 
changes  the  character  for  safety  of  the  place 
where  they  are  working,  or  where  they  are 
employed  in  making  the  place  safe.  Callan 
V.  Bull,  113  Cal.  593,  45  Pac.  1017;  FInalyson 
T.  Dtica  Mining  &  M.  Co.,  67  Fed.  507,  14  O. 
C.  A.  492 ;  Browne  v.  King  et  al.,  100  Fed. 
561,  40  C.  C.  A.  545;  City  of  Minneapolis  v. 
Lundin,  58  Fed.  525,  7  C.  C.  A.  344;  Anderson 
V.  Daly  Mining  Co.  (Utah)  60  Pac.  815; 
Petaja  v.  Aurora  Iron  M.  Co.  (Mich.)  64  N. 
W.  335,  66  N.  W.  951,  32  L.  R.  A.  435 ;  Mielke 
V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  79  N.  W. 
22,  74  Am.  St  Rep.  834;  Perry  t.  Rogers 
(N.  Y.)  51  N.  B.  1021;  Capasso  v.  Woolfolk 
(N.  Y.)  57  N.  B.  700.  In  Callan  v.  Bull, 
supra,  the  plaintiff  and  his  fellow  workmen 
themselves  constructed  the  structure  which 
gave  way  and  caused  the  injury.  In  FInaly- 
son ▼.  Utica  Mining  &  Milling  Co.,  the  work- 
man was  prying  off  a  piece  of  rock  prepara- 
tory to  putting  in  supports.  In  Browne  v. 
King,  Anderson  v.  Daly  Mining  Co.,  and 
City  of  Minneapolis  v.  Lundin,  the  workman 
was  injured  by  "missed  shots,"  charges  of 
powder  that  bad  failed  to  explode  at  the 
proper  time.  In  Petaja  v.  Aurora  Iron  M. 
Co.,  the  workmen  were  opening  up  a  drift 
and,  as  they  progressed,  putting  in  supports. 
The  accident  happened  before  debris  had 
been  cleared  away  to  put  in  the  next  set  of 
supports.  In  Mielke  v.  Chicago  &  N.  W.  Ry. 
Co.,  it  was  held  that  the  workman  had  full 
notice  of  the  danger.  In  Perry  v.  Rogers 
and  in  Capasso  v.  Woolfolk  the  workmen 
were  Injured  while  clearing  off  a  ledge  im- 
mediately after  blasting. 

The  above  cases  seem  to  illustrate  the 
scope  of  tne  rule  as  to  the  exception  to  the 
rule  of  a  "safe  place."  This  brings  us  to 
an  examination  of  toe  evidence.  It  appears 
from  the  record  that  the  stope  where  the 
accident  occurred  had  been  opened  for  sev- 
eral years  and  had  never  been  timl>ered.  It 
was  upwards  of  150  feet  in  length,  and  varied 
In  width  from,  say,  8  to  10  feet  to  perhaps 
18  feet  'iuere  were  places  where  water  per- 
.oolated  through  the  roof,  and  where  the  ac- 
cident happened  the  roof  was  composed  of 
slate,  and  was  wet  with  percolating  water, 
so  much  so  that  near  by  buckets  were  kept 
to  collect  the  water  for  the  use  of  the  miners. 
Testimony  was  given  that  this  sort  of  forma- 
tion was  specially  liable  to  fall  when  not 
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supported,  partlcnlarly  when  wet  Plaintiff 
and  the  other  miners  bad  been  In  the  habit 
of  passing  along  and  tinder  the  place  where 
the  roof  finally  fell  to  get  water  to  drink. 
It  was  and  had  been  used  as  a  passageway 
by  them.  Just  how  long  the  stope  had  been 
opened  at  the  point  of  the  accident  does  not 
appear,  but  the  place  of  the  accident,  as  ap- 
pears from  the  diagram  In  the  record,  was 
about  one-fourth  the  length  of  the  stope 
from  the  nearest  end.  Blasting  was  being 
done,  and  ore  and  rock  being  taken  from  vari- 
ous parts  of  the  stope.  Blasting  had  been 
done  near  the  place  of  the  accident  shortly 
before.  At  the  time  of  the  accident  plain- 
tiff had  gone  to  the  place  where  the  water 
collected  and  in  returning  along  the  stope 
a  large  mass  of  rock  fell  from  the  roof  and 
wall  of  the  stope  upon  bim,  breaking  his 
leg  and  otherwise  injuring  him. 

From  the  foregoing  statement  of  the  eri- 
dence  it  appears  to  us  that  the  jury  might 
fairly  determine  that  the  dangerous  condi- 
tion of  the  place  was  not  the  result  of 
changing  conditions  produced  by  the  opera- 
tions of  the  workmen,  but  rather  was  the 
result  of  permanent  and  extraneous  causes, 
to  wit,  the  percolating  of  water  through  a 
slate  formation.  In  this  aspect  of  the  evi- 
dence the  case  at  bar  is  quite  similar  to  the 
case  of  Union  Pac.  By.  Co.  v.  Jarvi,  53  Fed. 
65,  3  C.  C.  A.  433,  referred  to  as  giving  the 
correct  rule  in  Finalyson  v.  Utica  M.  &  M. 
Co.,  supra.  In  Union  Pacific  Co.  v.  Jarvi, 
a  workman  was  injured  by  the  falling  of 
rock  from  the  roof  of  a  dip  stope  in  a  coal 
mine.  The  portion  of  the  roof  from  which 
the  rock  fell  was  wet  and  of  a  treacherous 
character.  The  court  held  that  it  was  a 
question  for  the  Jury  whether  the  failure 
to  support  or  remove  such  rock  was  a  lack 
of  ordinary  care  in  providing  a  safe  place 
for  the  miners  to  work  in.  Powley  v.  Swen- 
sen,  146  Cal.  471,  80  Pac.  722,  is  also  a  case 
that  in  its  essential  facts  bears  a  striking 
analogy  to  the  case  at  bar.  In  this  latter 
case  Powley  was  the  foreman  of  a  gang  of 
workmen  engaged  in  running  a  tunnel.  By 
reason  of  the  leaking  of  a  sewer  a  portion 
of  the  earth  above  the  tunnel  became  soft- 
ened, and  in  consequence  the  tunnel  caved 
in  and  killed  Powley.  A  judgment  in  favor 
of  his  heirs  against  the  contractors  building 
the  tunnel  was  sustained.  See,  also,  Kelley 
V.  Fourth  of  July  M.  Co.,  16  Mont  484,  41 
Pac.  273;  Elledge  v.  Railway  Co.,  100  Cal. 
282,  84  Pac.  720,  38  Am.  St  Rep.  290;  and 
Hennessey  v.  Boston,  101  Mass.  502,  37  N. 
B.  668.  There  was  evidence  given  to  the 
effect  that  the  stope  where  the  accident  oc- 
curred was  used  as  a  passageway  by  the 
workmen.  In  this  aspect  of  the  evidence  the 
case issimilarto Hancock  v.  Keene,  5  Ind.  App. 
408,  »2  N.  E'.  329,  where  the  defendant  was 
held  liable  for  injury  to  a  workman  In  a 
mine  caused  by  the  fall  of  a  portion  of  the 
uniimbered  roof  of  a  passageway.  The 
points  that  the  evldmce  Is  insufficient  to 


support  the  verdict,  and  that  the  verdict  Is 
contrary .  to  the  court's  instructions,  are  not 
well  taken. 

It  is  also  urged  that  plaintiff  knew  of  the 
dangerous  condition  of  the  roof  of  the  stope, 
and  was  therefore  guilty  of  contributory  neg- 
ligence, or  with  knowledge  of  the  danger 
assumed  the  risk  of  continuing  in  his  employ- 
ment It  Is  true  that  plaintiff  knew  that 
water  came  from  the  place  where  the  cave 
occurred,  and  that  the  rock  at  that  point 
was  cracked;  but  the  question  of  contribu- 
tory negligence  or  knowledge  of  danger  on 
tue  part  of  the  workman  is  peculiarly  a  ques- 
tion for  the  jury  to  decide.  It  was  for  the 
jury  to  say  whether  the  facts  known  to  plain- 
tiff ought  to  have  brought  home  to  him  knowl- 
edge of  the  danger.  Habishaw  v.  Standard 
Quicksilver  Co.,  131  Cal.  430,  63  Pac.  728; 
Sanborn  v.  Madera  Flume,  etc.,  Co.,  70  CaL 
261,  11  Pac.  710;  Magee  v.  N.  P.  C.  B.  R.  Co., 
78  Cal.  430,  21  Pac.  114,  12  Am.  St  Rep.  69; 
Martin  v.  Cal.  Cent  Ry.  Co.,  94  Cal.  326,  29 
Pac.  645;  and  Union  Pac.  Ry.  Co.  t.  Jarvi, 
supra.  In  this  last-mentioned  case  It  is  said: 
"Of  course  the  master  is  required  to  exer- 
cise a  care  and  a  diligence  in  the  prepara- 
tion and  subsequent  inspection  of  such  a 
place  as  a  room  in  a  mine  that  is  not  in 
the  first  Instance  demanded  of  the  servant 
*  •  *  The  degrees  of  care  required  of  the 
master  and  the  servant  also  differ,  because 
defects  in  a  piece  of  machinery  or  in  the  roof 
of  a  mine  that  to  the  eye  of  a  competent 
inspector  such  as  the  master  employs,  por- 
tend unnecessary  and  unreasonable  risks  and 
great  danger,  may  have  no  such  significance 
to  a  laborer  or  miner  who  has  bad  no  ex- 
perience in  watching  or  caring  for  machinery 
or  roofs  of  stopes  in  a  mine."  In  the  case 
at  bar  plaintiff  was  a  "mucker,"  that  is,  a 
common  laborer  engaged  In  moving  rock  and 
ore  by  the  aid  of  a  wheelbarrow;  and  the 
matter  of  timbering  was  in  charge  of  an 
underground  mine  manager. 

The  judgment  is  affirmed. 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER, J. 


(2  Cal.  App.  (M) 
McKEE  v.  CUNNINGHAM  et  ux. 

(Court  of  Appeal,  Second  District  California. 
Jan.   IS,  1906.) 

1.  Husband   and   Wife  — Husband's  Lia- 
BlLITr— Neckssitt. 

By  the  express  provisions  of  Civ.  Code,  | 
175,  a  husband  is  not  liable  for  the  support  of 
bis  wife  when  she  is  living  separate  from  bim 
by  agreement 

[Ed.  Note. — For  cases  in  point,  see  vol.  26^ 
Cent  Dig.  Husband  and  Wife,  {  126.] 

2.  Tbiai^Findinos— Effect. 

In  an  action  against  two  defendants  jointly, 

a  finding  that  only  one  is  liable  is  not  without 

the  issues,  but  sustains  a  judgment  against  him. 

[Ed.  Note. — For  esses  in  point  see  vol.  46, 

Cent.  Dig.  Trial,  |  772.] 
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S.  CoMTBACTS— Joint  Peomise— Effect— Pbk- 

8UMPT16KS. 

By  the  express  provisions  of  Civ.  Code,  .§ 
1659,  where  all  the  parties  who  unite  in  a 
promise  receive  some  benefit  from  the  consider- 
ation, either  past  or  present,  the  promise  is 
presumed  to  be  joint  and  several. 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  g  780.] 

4.  CoRpoBATioNS— Assignments  —  Action  bt 
Assignee— BuBDEN  of  Proof. 

In  an  action  by  the  assignee  of  a  corpora- 
tion on  a  contract  with  the  corporation,  the 
burden  of  showing  want  of  authority  to  make 
the  assignment  is  upon  defendant. 

5.  Same— Sufficiency  of  Evidence. 

Where,  in  an  action  bjr  the  assignee  of  a 
corporation  on  a  contract  with  the  corporation, 
it  appeared  that  a  written  assignment  was  ex- 
ecuted under  the  corporate  seal,  the  mere  fact 
that  the  record  of  the  board  of  directors  did 
not  disclose  authority  to  make  the  assignment 
did  not  show  want  of  authority  as  the  general 
custom  of  business  or  authority  of  the  board 
not  entered  of  record  'would  be  sufficient  war* 
rant  upon  the  part  of  the  secretary  for  attaching 
the  seal. 

6.  Pbincipai.   and    Agent  —  Undisclosed 
Pbincipal— Action  Against. 

Where  goods  are  sold  to  an  agent  acting 
for  an  undisclosed  principal,  the  seller  may  re- 
cover from  the  principal  on  discovering  him 
tbongb  the  goods  had  been  charged  to  the  agent. 
[Ed.  Note. — For  cases  in  point,  see  vol,  40, 
C^t.  Dig.  Principal  and  Agent,  g  515.] 

7.  Same— Pboof  of  Agency— Sufficiency  of 
Evidence.' 

Where  goods  were  sold  to  a  wife  and  the 
seller  subsequently  sought  to  hold  the  husband 
as  an  undisclosed  principal,  the  wife's  written 
statement  after  the  commencement  of  the  action 
that    she   owned    the   goods   did    not   conclude 

glaintiS  from  establishing  the  ownership  of  the 
usband. 

8.  Appeal— Habmless  Ebeob— Judgment. 

Where,  in  an  action  against  two  persons 
jointly  on  a  contract,  it  appeared  that  only 
one  was  liable,  the  irregularity  of  rendering  a 
Judgment  against  the  other  was  not  such  as  to 
warrant  a  reversal  of  judgment  against  the  one 
liable.  Code  Civ.  Proo.  g  475,  providing  that  no 
judgment  shall  be  reversed  for  any  error  not 
causing  substantial  injury  to  the  party  com- 
plaining. 

Appeal  from  Superior  Conrt,  Los  Angeles 
County;  D.  K.  Trask,  Judge. 

Action  by  C.  E.  McKee  against  M.  Cnnnlng- 
bam  and  wife.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  M.  Cunningham  ap- 
peals.   Affirmed. 

Rehearing  denied  by  Supreme  Court, 
March  19,  1906. 

J.  H.  Shankland  (Jeff  Paul  Chandler,  of 
counsel),  for  appellant  F.  E.  Davis  and  H. 
C.  Mlllsap,  for  respondent. 

ALLEN,  J.  The  suit  was  brought  by  the 
plaintiff  as  assignee  of  the  Los  Angeles  Fur- 
niture Company  upon  the  alleged  contract 
set  out  In  the  complaint,  of  date  November 
20,  1903 ;  which  Is  that  on  the  day  named,  at 
the  city  of  Los  Angeles,  "the  said  Los  An- 
geles Furniture  Company  sold  and  delivered 
to  the  said  defendants,  and  the  said  defend- 
ants bad  and  received  from  the  said  Los 
Angeles  Furniture  Company,  certain  goods. 


wares,  and  merchandise,  for  which  the  said 
defendants   then   and   there   agreed   to   pay 
the  sum  of  |752.90";  which  they  have  ever 
since  refused  to  pay,  etc.    The  answer  de- 
nies the  allegations  of  the  complaint^  and 
it  is  further  pleaded,  in  separate  defenses. 
In    effect,    among    other    things:    That    for 
many  years  the  defendants  have  been  living 
separate  and  apart  by  agreement;  that  the 
j  defendant  appellant  has  never  neglected  to 
I  make  adequate  provision  for  the  support  of 
I  his  wife ;  and  that  the  debt  sued  upon  is  now 
I  secured  by  a   mortgage,'  executed  by   Mrs. 
I  Cunningham  since  the  beginning  of  the  suit, 
I  upon  the  property  alleged  to  have  been  sold 
j  to  the  defendants,  and  some  other  property, 
j  as  her  separate  property,  which  was  accepted 
I  and   recorded   by   the   plaintiff.    The   court 
i  finds  the  contract  of  sale  sued  upon  as  al- 
leged in   the  complaint.    But   it   is  further 
I  found  that  the  appellant  defendant  "author- 
I  ized  the  purchase  of  said  goods,  wares,  and 
;  merchandise  from  the  Los  Angeles  Furniture 
i  Company,  and  the  delivery  thereof  to  Mary 
'■  E.     Cunningham,     his     wife,    •    •     •    and 
i  agreed  to  pay  therefor  the  sum  of  $752.90." 
I      As  to  the  mortgage,  the  facts  are  found 
j  as  alleged ;  but  It  Is  found  that  a  portion  of 
!  the   mortgaged   property,   consisting   of   the 
I  goods  in  question,  was  community  property, 
and  the  rest  bis  separate  property,  and  that 
the   mortgage  was   made   without  the  hus- 
band's luiowledge  or  consent  and  without  con- 
sideration of  any  kind,  and  was  therefore 
void.    The  other  facts  set  up  by  the  defend- 
ant are  found  as  alleged.    The  conclusion  of 
the  court  was  that  the  plaintiff  is  entitled 
to  Judgment  against  the  defendants,  and  each 
of  them,  for  the  sum  alleged  in  the  complaint, 
with    Interest,    from    which'  Judgment    the 
defendant  M.  Cunningham  appeals,  bringing 
I  up  the  evidence  in  a  bill  of  exceptions. 
j      It  Is  clear  upon  the  facts  found  that  any 
claim  of  plaintiff  to  recover  against  defend- 
ant on  the  ground  that  the  goods  sold  were 
necessaries  cannot  be  maintained.    Civ.  Code, 

gg  174,  ire. 

The  main  contention  on  the  part  of  ap- 
pellant is  that  the  action  being  Joint  against 
I  the  two  defendants,  the  finding  that  only  one 
j  Is  liable  Is  outside  the  issues,  and  cannot 
i  sustain  the  Judgment.  Our  Supreme  Court 
I  In  Dobbs  v.  Purington,  136  Cal.  70,  58  Pac. 
323,  has  determined  this  question  adversely 
to  appellant's  contention,  it  being  there  declared 
tnat  the  rule  at  common  law  is  not  the  rule 
under  our  Code.  The  fact  that  the  Judgment 
was  also  rendered  against  the  wife,  who  Is 
not  here  complaining  in  regard  thereto,  does 
not  concern  the  appellant,  and  does  not  prejur 
dice  him.  The  presumption  is  that  the  con- 
tract sued  upon  was  a  joint  and  several  one. 
CIv.  Code,  g  1659.  The  effect  of  the  contract, 
therefore,  is  not  varied  by  the  additional 
finding  that  the  appellant  defendant  author* 
Ized  the  purchase  and  agreed  to  pay  therefor 
the  sum  of  $752.90.  Nor  can  the  contention 
of  appellant  be  sustained  that  the  finding 
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tbat  the  furniture  company  assigned  and 
transferred  the  claim  to  tlie  plaintiff  herein 
before  the  bringing  of  the  suit  has  no  support 
in  the  testimony.  The  record  discloses  that 
a  written  assignment  was  executed  under 
the  seal  of  the  corporation.  This  seal  is 
its  signature  and  presumably  authorized,  un- 
til the  contrary  is  made  to  appear.  The 
burden  of  showing  want  of  authority  was 
upon  the  defendant.  The  mere  fact  that  the 
record  of  the  board  of  directors  does  not  dis- 
close such  authority  .is  not  of  Itself  conclusive 
proof  in  that  regard.  The  general  custom 
of  business,  or  authority  of  the  board  not 
entered  of  record,  would  be  sufficient  warrant 
upon  the  part  of  the  secretary  for  attaching 
such  seal. 

In  relation  to  the  finding  of  the  court 
tbat  the  appellant  defendant  authorized  the 
purchase  of  the  goods  from  the  Los  Angeles  B\ir- 
niture  Company  and  the  delivery  thereof  to 
Mary  E.  Cunningham,  his  wife,  and  agreed 
to  pay  therefor  the  purchase  price,  there  was 
great  conflict  in  the  testimony.  The  trial 
court,  however,  seems  to  have  accepted  the 
testimony  of  the  daughters  In  relation  to 
the  incidents  of  the  transaction,  from  which 
it  appears  that  the  defendant  stated  to  the 
daughters  that  if  they  would  procure  the 
mother,  who  was  living  separate  from  the 
defendant,  but  who  seems  to  have  charge  of 
the  daughters,  maintaining  a  home  with 
them,  to  remove  to  Pasadena,  that  appellant 
defendant  would  furnish  the  house,  and  if 
the  furnishings  could  not  be  bought  cheaper 
In  Chicago  than  in  Los  Angeles,  they,  the 
daughters,  were  to  purchase  the  necessary 
furniture  In  Los  Angeles — the  defendant, 
however,  to  be  furnished  a  list  before  such 
purchase  was  made.  Upon  appellant's  noti- 
fying bis  daughters  that  It  was  not  practica- 
ble to  buy  In  Chicago,  one  of  the  daughters 
visited  the  furniture  company's  rooms,  select- 
ed the  goods,  and  made  out  a  list  thereof, 
and  sent  to  the  father,  and  subsequently  the 
mother  ordered  the  goods  delivered;  that, 
upon  the  defendant's  return  to  California, 
he  expressed  himself  as  satisfied  with  the 
price  at  which  the  goods  had  been  bought, 
and  said  that  he  would  pay  for  them  If  the 
bill  could  be  discounted.  There  is  nothing 
in  the  record  indicating  that  the  mother  ever 
promised  to  pay  for  the  goods,  or  represented 
that  she  was  able  or  willing  to  pay  therefor, 
nor  anything  said  tending  to  disclose  the  fact 
that  the  mother  was  acting  for  the  husband 
In  the  purchase ;  nor  Is  there  anything  in  the 
record  Indicating  the  fact  that  the  name  of 
tne  principal  was  disclosed  until  after  the  de- 
livery of  the  goods,  when  from  the  record  it 
seems  the  wife  said  that  they  would  pay  for 
the  goods  upon  the  return  of  the  husband 
from  Chicago.  The  mere  fact  that  the  fur- 
niture company  charged  the  sale  to  Mrs. 
Cunningham  without  authority  from  her,  and 
In  the  absence  of  a  contract,  that  she  would 
pay  for  them  Indivlduiilly.  would  not  of  It- 
self preclude  the  plaintiffs  assignor  from  re- 


covering the  value  of  the  furniture  so  sold 
from  the  real  purchaser  after  the  principal's 
name  was  disclosed.  Ferguson  v.  McBean,  91 
Cal.  63,  27  Pac.  518.  14  L.  B.  A.  65;  Puget 
Sound  Lumber  Co.  v.  Krug,  89  Cal.  237,  26 
Pac.  902;  Bergtholdt  v.  Porter  Bros.  Co.,  114 
Cal.  688,  46  Pac.  738.  From  the  findings, 
the  goods  so  purchased  became  and  remained 
the  property  of  the  appellant,  and  lie  retains 
tnem,  and  should  In  law  and  morals  pay  there- 
for. Thomas  v.  Moody,  57  Cal.  219.  Nor 
would  the  written  statement  of  the  wife,  after 
the  commencement  of  the  action,  that  she  was 
the  owner  of  the  goods,  conclude  the  plaintiff 
in  an  effort  to  establish  the  real  purchaser 
and  ownership.  Were  it  even  conceded  to  be 
an  irregularity  in  the  proceedings  to  render 
a  judgment  against  the  wife  under  the  evi- 
dence, it  is  not  such  an  irregularity  as  would 
warrant  a  reversal  of  the  Judgment  against 
Uie  husband  under  section  475,  Code  Civ. 
Proc. 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgment  is  affirmed. 

I  concur :    GRAY,  P.  J. 

SMITH,  3.  I  concur  in  the  Judgment, 
though  with  some  hesitation.  The  complaint 
alleges  a  sale- by  the  plaintiff's  assignor  "to 
the  defendants,"  and  the  finding  and  Judg- 
ment is  in  accordance  with  this  allegation. 
There  is  no  evidence  tending  to  support  this 
allegation  or  finding.  But  the  evidence  of 
the  daughters  of  the  defendants  tends  to 
prove  that  the  defendant  appellant  author- 
ized them  and  their  mother,  or  one  of  them, 
to  purchase  the  f umltture  on  his  account ;  and 
tiiough  their  testimony  is  not  altogether  satis- 
factory, yet  it  would  perhaps  have  justified 
the  court  in  finding  that  the  furniture  was 
purchased  by  the  appellant  defendant.  Were 
there  such  a  finding,  the  case  would  come 
within  the  application  of  the  decision  in 
DoDbs  V.  Purington,  136  Cal.  70,  68  Pac  323 ; 
but  in  the  absence  of  such  a  finding,  it  is 
difiScult  to  bring  the  case  within  that  ruling. 
It  is  clear,  however,  that  the  Joint  sale  to 
the  defendants  found  by  the  court  was  also 
several;  and  the  court  finds  that  the  appel- 
lant defendant  "authorized  the  purchase  of 
[the  goods]  and  the  delivery  thereof  to  Mrs. 
Cunningham,  which  would  seem,  in  effect, 
to  find  that  the  purchase  was  on  accovmt  of 
Cunningham.  In  support,  of  the  Judgment, 
therefore,  we  may  perhaps  assume  that  there 
Is  a  finding  of  a  purchase  by  the  appellant 
defendant,  and  disregard  the  finding  as  to 
Mrs.  Cunningham's  participation  in  the  sale 
as  being  an  erroneous  conclusion  of  law  from 
the  evidence,  and  immaterial.  tJpon  this  con- 
struction of  the  findings,  the  case  would  come 
within  the  application  of  Dobbs  v.  Purington, 
supra. 

But  here  another  difficulty  presents  itself. 
There  is,  as  I  have  said,  absolutely  no  evi- 
dence tending  to  show  a  Joint  purchase.  The 
apparent  transaction,  as  shown  by  the  evl- 
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dence  without  contradiction,  was  a  sale  by 
tbe  plaintiff's  assignor  to  Mrs.  Cunningham 
personally.  Nor  Is  there  any  evidence  in  tbe 
record  tending  to  ebow  that  the  transaction 
was  different,  exc^t  that  of  the  daughters. 
Assuming  this  to  be  true,  the  transaction 
presented  by  the  evidence  was  that  of  a 
purchase  by  an  agent  of  an  undisclosed  prin- 
cipal in  her  own  name.  Such  being  the  case, 
according  to  what  seems  to  be  the  preponder- 
ating weight  of  authority,  the  plaintiff's  as- 
sign'or  would  bave  been  put  to  its  election, 
either  to  pursue  tbe  agent  as  tbe  apparent 
principal  or  to  pursue  tbe  real  principal  when 
disclosed.  Thomas  v.  Moody,  57  Cal.  215; 
Puget  Sound  Lumber  Co.  v.  Krug,  89  Cal. 
244,  26  Pac.  902;  40  Am.  Dig.  col.  1276,  S  499; 
Story's  Agency,  {  291;  Anson  on  Contracts, 
462;  1  Parsons  on  Contracts,  63,  549.  Here 
the  evidence  of  the  election  upon  the  part  of 
the  plaintiff's  assignor,  after  a  full  knowl- 
edge of  the  transaction,  to  pursue  Mrs.  Cun- 
ningham as  the  purchaser,  is  clear  and  uncon- 
tradicted; and  even  after  the  commencement 
of  tbe  suit  a  chattel  mortgage  was  taken  by 
the  plaintiff  from  Mrs.  Cunningham  on  tbe 
furniture.  Tbe  plaintiff,  therefore,  stands 
in  the  position  of  at  once  .asserting  an  in- 
terest in  tbe  furniture  by  virtue  of  this  mort- 
gage, and  of  pursuing  also  the  appellant  de- 
fendant. This,  under  the  rule  cited,  is  not 
permissible,  and  assuming  the  rule  to  be  as 
expressed,  his  election  to  pursue  Mrs.  Cun- 
ningham operated  as  a  discharge  of  his  claim. 
If  any,  to  sue  tbe  appellant  defendant  But 
I  am  not  altogether  satisfied  of  tbe  propriety 
of  tbe  rule. 

In  this  state  of  doubt,  In  support  of  the  ac- 
tion of  tbe  court  below,  and  upon  tbe  authori- 
ty of  Dobbs  V.  Purington,  I  feel  constrained 
to  concur  In  tbe  conclusion  of  the  majority 
of  tbe  court 
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(Court   of   Appeal.    First   District   California. 

Jan.  16,  1906.    Rehearing  Denied 

Feb.  16,  1900.) 

1.  WrrNESSBS— CoMPETENCT— Pabtnebship  — 

ACCOUHTINO. 

Where  a  firm  was  dissolved  by  the  death 
of  one  of  its  members,  after  which  the  deceased 
member's  distributee  became  a  partner,  the  sur- 
viving partner,  in  an  action  against  such  dis- 
tributee for  an  accounting,  was  competent  to 
testify  to  the  existence  of  the  partnership  be- 
tween himself  and  the  deceased,  as  well  as  to 
the  terms  of  the  partnership  agreement 

2.  Partnebship— Accounting — Patments. 

Where  a  partnership  agreement  obligated 
plaintiff's  deceased  partner  to  procure  funds  to 
conduct  the  partner.«hip  business,  the  payment 
of  money  by  deceased  to  a  bank,  to  liquidate  his 
obligation  to  the  bank  for  money  borrowed  to 
carry  out  a  firm  rontract,  was  not  an  advance- 
ment for  plaintiff's  benefit 

3.  Same— Limitations. 

Payments  claimed  to  bave  been  made  by 
plaintiff's  deceased  partner  for  the  benefit  of 
the  firm,  more  than  two  years  before  an  action 
for  an  accounting,  were  barred  by  limitations. 


4.  LiMiTATioH    OF    Actions  —  HtniTii.   Ao- 

COUMT. 

A  mutual  account,  within  Code  Civ.  Proc 
S  344,  providing  that  an  action  thereon  is 
deemed  to  bave  accrued  from  the  titne  of  the 
last  item  proved  in  the  account  on  either  side, 
implies  an  account  in  which  there  is  a  reciproc- 
ity of  dealing  between  the  parties  made  up  of 
matters  of  set-off,  whereon  each  party  has  a 
right  of  action  against  the  other. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  §§  295-298.] 

6.  Pabtnebship — Accounting — Set-off. 

An  individual  obligation  is  not  a  proper 
matter  of  set-off  to  a  partnership  claim,  or  to  a 
claim  by  plaintiff  in  a  representative  capacity, 
nor  can  a  partnership  debt  be  set  off  to  a  claim 
by  one  of  the  members  of  the  firm. 

[Ed.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Partnership,  {  734.] 

6.  Payment— Application  of  Patments. 

Where  a  payment  was  applied  in  accord- 
ance with  defendant's  directions,  he  could  not 
thereafter  direct  a  different  application. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent  Dig.  Payment,  i  103.] 

7.  Pleading— Bill  of  Pabticxilabs— Instjf- 
ficiency. 

Where  plaintiff  delivered  a  bill  of  items  to 
defendant  several  months  before  trial,  it  was 
defendant's  duty,  if  not  satisfied  therewith,  to 
have  objected  before  trial. 

[Ed.  Note. — For  cases  in  point  see  vol.  39, 
Cent.  Dig.  Pleading,  $  1421.] 
.8.  Same  —  Failube  to  Fubnish  —  Odjection 
to  Testimony. 

Where  plaintiff  sued  for  an  accounting  as 
well  as  on  an  account  for  labor  performed, 
his  failure  to  deliver  a  required  hill  of  items 
of  the  account  would  not  preclude  him  from 
testifying  with  reference  to  his  cause  of  action 
for  an  accounting. 

9.  AfPEAi,— Hakmless  Erbob. 

Where,  in  an  action  for  an  accounting,  and 
on  an  account  for  labor  performed,  the  court 
did  not  allow  plaintiff  anything  on  his  cause 
of  action  for  labor,  defendant  was  not  preju- 
diced by  the  court's  overruling  defendant's 
objection  to  plaintiff's  evidence,  concerning  his 
account  for  work  and  labor,  because  of  plain- 
tiff's failure  to  furnish  a  sufficient  bill  of  items. 

10.  Partnership  — Pabtnebship  Pbopebty- 
Income— Acco  u  ntino. 

Plaintiff  and  his  deceased  partner,  who 
were  tenants  in  common  of  a  certain  quarry, 
entered  into  a  partnership  to  operate  the  same, 
by  which  each  was  to  have  half  of  the  rents 
and  profits.  After  decedent's  death,  difendant, 
in  his  capacity  as  executor  and  as  distributee  of 
decedent's  interest  in  the  firm,  collected  and  re- 
tained all  of  the  rents  and  profits  belonging  to 
the  quarry.  Held,  that  one-half  of  such  rents 
and  profits  only  belonged  to  defendant  or  the 
estate,  and  that  he  held  the  other  half  as  a 
bailee  for  plaintiff. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  A.  L.  Rhodes,  Judge. 

Action  by  Thomas  Flynn  against  Thomas 
Scale.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    AflJrmed. 

Nicholas  Bowden  and  William  A.  Bowden, 
for  appellant  Roger  Johnson,  H.  E.  Wilcox, 
and  D.  M.  Burnett,  for  respondent 

HARRISON,  P.  J.  The  plaintiff  and 
Henry  W.  Scale  were  for  many  years  ten- 
ants In  common  of  a  tract  of  land  In  the 
county    of   Santa    Clara,    each   owning    an 
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nndirided  balf  thereof,  npon  which  there 
was  a  valuable  quarry  of  building  stone,  and 
on  September  C,  1888,  said  Henry  W.  Seale 
died,  leaving  a  last  will  and  testament,  by 
which  he  devised  the  said  land  to  the  defend- 
ant herein,  and  since  said  date  the  plain- 
tiff and  the  defendant  have  been  co-tenants 
thereof.  The  interest  of  said  Henry  W. 
Scale  In  said  land  was  distributed  to  the  de- 
fendant by  an  order  of  the  superior  court 
May  23.  1890,  and  on  March  25,  1892,  a 
final  distribution  of  the  estate  was  made 
to  the  defendant  as  the  residuary  legatee  of 
said  decedent.  In  his  complaint  herein  filed 
September  10,  1895,  the  plaintiff  alleges  that 
since  October  1,  1888,  the  said  tract  of  land 
has  yielded  certain  rents  and  profits,  the 
greater  portion  whereof .  has  been  collected 
and  received  by  the  defendant;  and  that  he 
(the  plaintiff)  has  during  said  time  made 
certain  expenditures  in  the  care  and  preser- 
vation of  the  property,  and  be  asks  that  an 
account  be  taken  and  stated  between  them, 
and  that  he  hare  judgment  for  the  amount 
ascertained  thereby  to  be  due  to  him  from  the 
defendant  The  cause  came  on  for  trial  In 
1900,  and  upon  the  trial  the  court  found 
that  between  October  1,  1888,  and  January 
17, 1900,  the  land  had  yielded  rents  amounting 
to  the  sum  of  $5,903.40,  of  which  $5,705.40  had 
been  received  by  the  defendant  and  $200  by 
the  plaintiff;  that  the  defendant  had  paid 
to  the  plaintiff  $175;  that  the  defendant  had 
paid  for  state  and  county  taxes  thereon  the 
sum  of  $2,587.45;  that  during  said  time  the 
plaintiff  had  paid  out  and  expended  for  Im- 
provements upon  said  property  $90.60,  and 
the  defendant  the  sum  of  $88.30.  The  court 
thereupon  held  that  the  plaintiff  was  entitled 
to  recover  from  the  defendant  the  sum  of 
$1,288.12%.  and  rendered  Judgment  accord- 
ingly. In  bis  answer  to  t^ie  complaint  the 
defendant,  in  addition  to  traversing  Its  allega- 
tions, pleaded  as  counterclaims  against  the 
plaintiff  that  Henry  W.  Scale,  shortly  prior 
to  his  death,  paid  for  and  on  account  of  the 
plaintiff  various  sums  of  money,  amounting 
in  the  aggregate  to  $8,000.  which  had  not 
been  repaid,  and  that  at  the  request  of  the 
plaintiff  he  had  become  responsible  and  guar- 
antied to  pay  other  moneys  amounting  to 
$2.r>23  for  and  on  account  of  the  plaintiff, 
and  that  since  his  death  the  defendant  bad 
been  compelled  to  pay  this  latter  sum  in 
order  to  protect  bis  title  to  the  aforesaid 
land;  that  subsequent  to  October  1,  1888,  the 
plaintiff,  under  a  contract  made  by  him 
prior  to  the  death  of  Henry  W.  Scale,  fur- 
nished to  one  McClerle  building  stone  from 
the  quarry  on  the  land,  of  the  value  of 
$10,500,  and  sold  from  said  quarry  other 
quantities  of  stone,  for  which  he  received 
in  the  aggregate  the  sum  of  $21,000,  which 
he  bad  converted  to  his  own  use.  The  same 
matters  were  also  pleaded  by  the  defendant 
by  way  of  cross-complaint  against  the  plain- 
tiff. 
Upon  the  issues  Joined  on  these  allega- 


tions, the  court  found  that  prior  to  1887  the 
plaintiff  quarried  from  the  premises  certain 
building  stone,  under  an  agreement  between 
him  and  Henry  W.  Scale,  at  hla  own  cost 
and  expense,  and  that  said  Seale  gave  to  him 
all  bis  right,  title,  and  interest  In  the  stone 
so  quarried;  that  In  July,  1887,  they  agreed 
to  develop  the  quarry  and  enter  Into  con- 
tracts for  the  construction  of  bulldlnga  from 
stone  quarried  therefrom,  and  to  share  equally 
in  the  losses  and  profits  resulting  therefrom, 
and  entered  into  and  formed  a  partnership 
for  such  purposes,  by  the  terms  of  which 
it  was  agreed  that  the  plaintiff  should  give 
his  personal  time  and  attention  to  the  serv- 
ice of  said  partnership  and  should  receive  a 
reasonable  sum  in  payment  therefor,  and  that 
said  Henry  W.  Seale  should  advance  or  pro- 
cure to  be  advanced  moneys  suflScient  to  de- 
velop the  quarry  and  to  carry  "out  the  con- 
tracts that  might  be  entered  into;  that  there- 
upon they  opened  an  account  with  the  bank  of 
Wells,  Fargo  &  Co.  in  San  Francisco  In  the 
name  of  Seale  &  Flynn,  under  an  agreement 
between  them  and  the  bank  that  the  moneys 
necessary  to  carry  on  said  partnership  busi- 
ness should  be  drawn  by  the  plaintiff  against 
said  account;  and  that  the  profits  of  the 
business,  if  any,  should  be  deposited  by  him 
to  the  credit  of  the  account.  That  thereupon, 
about  the  1st  day  of  August,  1887,  the  plain- 
tiff commenced  the  development  of  said 
quarry  under  said  agreement,  and,  for  the 
payment  of  the  costs  and  expenses  thereof, 
obtained  money  from  said  bank  on  said  ac- 
count by  checks  signed  by,  him  with  the 
name  of  Seale  &  Flynn.  In  July,  1888,  he 
enteced  into  a  contract  on  behalf  of  the 
partnership  with  one  McClerle  to  furnish 
stone  from  the  quarry  for  the  erection  of  a 
building  In  San  Francisco,  and  to  dress  and 
place  the  same  therein,  for  the  sum  of  $10,500. 
Before  its  completion  Seale  died,  and  after 
his  death  the  plaintiff,  as  the  surviving  part- 
ner and  with  the  consent  of  the  defendant, 
carried  on  the  contract  and  completed  the 
same  March  13,  1889.  While  said  contract 
was  being  executed,  the  plaintiff  drew  from 
the  bank  on  said  account  $3,669.30  in  the 
lifetime  of  Henry  W.  Seale,  and  after  his 
death,  with  the  consent  of  the  defendant, 
the  sum  of  $1,475,  all  of  which  was  used 
in  completing  the  McClerle  contract.  On 
December  3.  1888,  the  balance  due  the  bank 
on  said  account  amounted  to  $1.644.as,  which 
the  defendant  paid  to  it  February  21,  1891. 
There  was  at  that  time  a  charge  against 
the  account  upon  the  books  of  the  bank  of 
$292.15  for  interest,  but  the  bank  remitted 
the  same,  and  the  defendant  did  not  pay  any 
part  of  it.  September  24,  1888,  after  the 
death  of  Henry  W.  Seale,  plaintiff  drew 
from  the  bank  tbe  sum  of  $587,  not  included 
in  the  above  account,  which  he  expended  in 
completing  the  McClerle  contract,  but  by  a 
mistake  of  the  bank  this  amount  was  charged 
to  tbe  account  of  the  estate  of  Henry  W. 
Seale,  and  on  March  25,  1892,  when  the  mis- 
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take  was  discovered,  tbe  defendant  paid 
that  amount  to  the  bank.  Wbllp  the  plain- 
tiff was  carrying  out  the  McCIr.lo  contract, 
and  prior  to  its  completion,  he  sold  to  divers 
Individuals  some  of  the  stone  quarried  by 
him  under  the  agreement  made  by  him  prior 
to  1887  with  Henry  W.  Seale,  and  also  some 
that  was  quarried  after  the  partnership 
agreement  was  entered  into.  For  that  which 
was  quarried  during  tbe  partnership,  the 
court  finds  that  the  plaintitF  received  about 
$50  more  than  the  expense  of  quarrying  it 
It  finds,  however,  that  the  plaintiff  expended 
all  that  be  thus  received  in  the  completion 
of  tbe  McCIerie  contract,  and  that  the  sale 
of  said  stone  was  a  part  of  the  operation  of 
the  quarry  for  the  purpose  of  carrying  out 
this  contract  Tbe  court,  moreover,  found 
that  there  was  no  profit  in  the  McCIerie  con- 
tract, that  the  partnership  resulted  in  a  loss, 
and  that  the  plaintiff  never  received  any  com- 
pensation for  the  time  and  services  devoted 
by  blm  to  its  business. 

The  above  findings  are  amply  sustained 
by  the  evidence.  The  plaintiff  was  a  compe- 
tent witness  to  establish  the  fact  of  the 
partnership  between  him  and  Henry  W. 
Seale,  as  well  as  the  terms  of  such  partner- 
ship, and  bis  testimony  thereon  was  direct 
and  positive,  and  the  finding  of  the  court 
must  be  accepted'  as  conclusive.  There  is 
no  evidence  In  the  record,  or  any  finding  by 
the  court,  that  Henry  W.  Seale  paid  out  in 
his  lifetime  any  money  for  the  plaintiff,  or 
that  tbe  defendant  after  his  death  advanced 
to  or  pafd  out  for  the  plaintiff  any  money 
on  account  of  said  lands  or  for  their  im- 
provement or  preservation.  The  $2,523  al- 
leged by  hUn  to  b'ave  been  paid  out  includes, 
with  the  two  items  of  $1,044.33  and  $587 
paid  to  the  bank,  the  sum  of  $292  charged 
by  the  bank  for  interest,  but  which  the  court 
finds  tbe  defendant  did  not  pay.  Tbe  mon- 
eys wblcb  were  thus  poid  by  him  were  not 
an  advancement  to  the  plaintiff,  but  were  paid 
to  tbe  bank  for  the  purpose  of  liquidating 
and  discharging  an  obligation  of  Henry  W. 
Seale  in  favor  of  the  bank,  which  had  been 
Incurred  in  the  execution  of  the  McCIerie 
contract,  and  which,  as  between  the  plaintiff 
and  Henry  W.  Seale,  was  the  obligation  of 
the  latter  under  the  terms  of  their  partner- 
ship agreement,  wherein  be  agreed  to  advance 
or  procure  to  be  advanced  the  moneys  neces- 
sary to  develop  the  quarry  and  carry  out  its 
contracts.  As  these  payments  were  made 
more  than  two  years  prior  to  the  commence- 
ment of  the  action,  the  court  found  that  the 
defendant's  right  of  action  therefor  was 
barred  by  the  statute  of  limitations,  and  con- 
sequently could  not  be  the  basis  of  a  counter- 
claim or  of  a  cross-complaint. 

It  is  urged  by  tbe  appellant  that  these 
transactions  between  the  eth  of  September, 
1888,  and  tbe  commencement  of  tbe  action, 
constituted  a  mutual,  open,  and  current  ac- 
count between  him  and  plaintiff,  and  by  rea- 
son thereof,   under  section  344,  Code  Civ. 


Proc.,  the  statute  of  limitations  Is  not  a 
defense.  A  mutual  account  implies  a  reci- 
procity of  dealing  between  the  parties  to  the 
account,  and  is  made  up  of  matters  of  set- 
off wherein  each  party  has  a  right  of  action 
against  the  otber;  and  a  set-off  can  be 
pleaded  only  when  the  right  of  action  Is 
against  the  plaintiff  in  the  same  capacity 
as  that  In  which  he  is  prosecuting  his  claim. 
An  individual  obligation  is  not  a  matter  of 
set-off  to  a  partnership  claim  or  to  a  claim 
by  the  plaintiff  in  a  representative  capacity ; 
nor  can  a  partnership  debt  be  a  setoff  to 
a  claim  by  one  of  tbe  members  of  tbe  partner- 
ship. 

After  the  death  of  Henry  W.  Seale,  the 
only  transactions  with  which  tbe  plaintiff 
and  the  •  defendant  were  connected,  or  In 
which  each  of  them  had  an  Interest  or  re- 
lation, aside  from  the  receipt  and  expenditure 
by  them  respectively  of  money  in  connection 
with  the  land  of  which  they  were  tenants 
in  common,  were  the  completion  by  the  plain- 
tiff of  the  McCIerie  contract  and  the  payment 
by  the  defendant  to  the  bank  of  Wells, 
Fargo  &  Co.  of  its  claim  against  the  firm 
of  Seale  &  Flynn.  The  defendant  had  no 
claim  against  tbe  plaintiff  for  the  proceeds 
of  the  sale  of  the  stone  which  he  bad  quarried 
under  tbe  agreement  with  Henry  W.  Seale 
prior  to  1887,  and  the  proceeds  from  the 
sale  of  stone  subsequently  quarried  were 
shown  to  have  been  applied  to  the  completion 
of  the  McCIerie  contract  As  already  shown, 
the  payment  to  the  bank  was  not  upon  any 
account  or  transaction  between  the  defend- 
ant and  the  plaintiff,  or  for  any  matter 
for  which  tbe  defendant  could  have  main- 
tained an  action  against  the  plaintiff.  The 
payment  was  made  for  the  specific  piUTxise 
of  discharging  the  claim  of  the  bank  against 
the  estate  of  Henry  W.  Seale;  and  the 
defendant,  when  he  made  tbe  payment,  di- 
rected that  It  be  applied  for  that  purpose. 
The  payment  having  then  been  applied  in 
accordance  with  his  directions,  it  was  not 
competent  for  him  thereafter  to  direct  a 
different  application.  Bven  If  It  bad  been  a 
general  payment  on  an  open  account  between 
them,  the  account  would  not  for  that  rea- 
son have  been  rendered  mntual,  since  tbe 
mere  payment  of  money  upon  an  account 
does  not  have  that  effect,  but  operates  simply 
as  a  reduction  pro  tanto  of  tbe  claim. 

After  tbe  trial  of  the  cause  had  commenced, 
the  plaintiff  was  called  as  a  witness  in  his 
own  behalf,  whereupon  the  defendant  ob- 
jected to  his  being  permitted  to  testify,  and 
asked  for  an  order  excluding  all  evidence  on 
bis  behalf  upon  tbe  groimd  that,  after  a  de- 
mand bad  been  made  upon  him  by  the  de- 
fendant for  a  bill  of  items  of  the  account 
sued  upon,  he  had  failed  to  deliver  the  same, 
and,  in  support  of  this  motion  and  objection, 
read  tbe  demand,  together  with  a  bill  of 
Items  which  bad  been  delivered  in  response 
thereto,  but  which  he  claimed  to'  be  insuffi- 
cient   Tbe  court  overruled  the  objection  and 
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denied  the  motion,  and  this  rnling  is  assigned 
as  error.  The  action  by  the  plaintiff  is  not 
only  upon  an  account  for  labor  performed 
by  him,  but  also  for  an  accounting  by  the 
defendant  for  moneys  receired  by  htm  to  the 
use  of  the  plaintiff,  and  bis  failure  to  deliver 
the  bill  of  items  would  not  preclude  him  from 
giving  testimony  upon  this  |)ortlon  of  his  com- 
plaint. It  was  shown  that  he  did  deliver 
a  bill  of  Items  to  the  defendant  several 
months  before  the  trial  began,  and,  if  the 
defendant  was  not  satisfied  therewith,  he 
should  have  made  his  objection  sooner  and 
given  to  the  plaintiff  an  opportunity  to  obvi- 
ate it  McCarthy  v.  Mt.  Tccarte  L.  &  W. 
Co.,  110  Cal.  687,  43  Pac.  391.  As,  however, 
the  court  in  its  judgment  did  not  include  any 
allowance  to  the  plaintiff  for  his  claim  upon 
the  account  for  labor,  its  ruling  upon  the 
motion  became  Inconsequent. 

The  court  properly  sustained  the  objection 
to  the  question  asked  of  the  plaintiff  in  refer- 
ence to  the  $250  checlc,  upon  the  ground 
that  it  was  not  proper  cross-examination. 
The  defendant  could  have  shown  that  the 
plaintiff  had  received  the  money  represented 
thereby  as  a  part  of  his  defense,  if  he  had  so 
desired,  but  It  does  not  appear  that  such 
offer  was  made. 

The  claim  of  the  appellant  that  he  cannot 
be  required  to  account  for  the  rents  collected 
by  him  during  the  period  that  he  was  ex- 
ecutor of  the  win  of  Henry  W.  Scale,  and 
prior  to  the  distribution  of  the  land  to  bim, 
cannot  be  sustained.  During  this  time  the 
estate  of  Henry  W.  Seale  was  entitled  to 
only  one-half  of  the  rents,  and  the  defend- 
ant was  required  to  account  to  It  for  only 
that  half;  the  other  half  belonged  to  the 
plaintiff,  and  was  received  by  the  defendant, 
not  for  the  estate  of  which  he  was  executor, 
but  as  bailiff  in  possession  for  the  plaintiff 
and  the  estate.  His  liability  to  account  to 
the  plaintiff  Is  the  same  as  if  he  had  himself 
been  the  co-tenant  during  that  period. 

The  Judgment  and  order  are  affirmed. 

We  concur:    COOPER,  J,;    HALL,  J. 


(2  Cal.  App.  <42) 

LAMBERT  y.  CUMMINGS  et  al. 

(Court  of   Appeal,    First   District,   California. 
Jan,  15,  1906.) 

1.  Municipal   Corpobations  —  Stbeet   Im- 
paovEMENTS— Resolutions. 

St  1891,  p.  196,  c.  147,  provides  that  before 
ordering  any  improvement,  the  city  council  shall 
pass  a  resolution  of  intent  so  to  do,  describing 
the  work.  An  ordinance  adopting  specifications 
for  macadamizing  and  guttering  public  streets 
divided  macadam  into  A,  B,  and  C  classes,  and 
described  tlie  latter  to  consist  of  rock  approved 
by  the  board  ot  trustees  of  the  town  from 
time  to  time,  etc.,  declaring  that  all  rock  used 
in  macadamizing,  designated  as  class  C,  should 
include  any  rock  classified  as  belonging  to 
classes  A.  B,  and  C,  as  classified  in  section  1 
of  the  ordinance.  Held,  that  where  no  rock  hnd 
been  approved  by  the  hoird  of  tru-^tees  ns  rluss 
C  lo-k,  a  lesolulion  of  intention  dccliiring  (Ii.nt 


a   certain  street  should  be  macadamized  with 
class  C  macadam,  as  classified  by  the  ordinance 
was  fatally  defective  for  failure  to  sufficiently 
describe  the  work  to  be  done. 
2.  Same— GuTTEHS. 

A  resolution  of  intention  to  improve  a 
street,  merely  declaring  that  the  gutters  should 
be  concrete  gutters  four  feet  wide,  was  defec- 
tive, for  failure  to  sufficiently  describe  the  work 
to  be  done. 

Appeal  from  Superior  Court  Alameda 
County;  F.  B.  Ogden,  Judge. 

Action  by  D.  Lambert  against  Charlotte 
Cummings  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Alexander  G.  Eells  and  H.  K.  Eells,  for 
appellant    A.  E.  Bolton,  for  respondents. 

COOPER,  J.  Action  to  foreclose  the  Hen 
i  of  a  street  assessment  alleged  to  exist  by  vir- 
tue of  proceedings  Instituted  by  the  council 
of  the  town  of  Berkeley.  Defendants  had 
judgment  from  which  the  plaintiff  prosecutes 
this  appeal.  The  question  is  as  to  whether 
the  resolution  of  intention  was  sufficient  to 
give  the  board  Jurisdiction  to  let  the  contract, 
order  the  work  done,  and  assess  the  property 
for  such  work.  Section  3  of  the  street  assess- 
ment act  (St  1891,  p.  196,  c.  147)  provides: 
"Before  ordering  any  work  done  or  improve- 
ment made,  which  is  authorized  by  section 
two  of  this  act,  the  city  council  shall  pass  a 
resolution  of  Intention  so  to  do,  and  describ- 
ing the  work."  ' 

The  resolution  of  intention  is  the  Initial 
step,  and  by  it  alone  the  council  acquires  Ju- 
risdiction to  subsequently  make  the  assess- 
ment and  order  the  work  done.  Scbwiesau  v. 
Mahon,  128  Cal.  116,  60  Pac.  683;  McDonnell 
T.  Glilon,  134  Cal.  330,  66  Pac.  314.  The  res- 
olution of  Intention,  so  far  as  material  here, 
was  as  follows:  "That  Prince  street  In  said 
town  from  the  westerly  line  of  Grove  street 
to  the  easterly  line  of  Sacremento  street  be 
hiacadamlzed  and  guttered  to  the  official  lines 
and  grades.  *  •  *  The  macadam  shall  be 
class  'C  as  classlfled  in  Ordinance  No.  62A." 

Ordinance  No.  62A,  adopting  specifications 
for  macadamizing  and  guttering  the  public 
streets  in  said  town,  provides: 

"Section  1.  Classifications  of  macadamiz- 
ing rock  used  in  macadamizing  and  construct- 
ing gutters  in  the  streets  of  the  town  of  Ber- 
keley shall  be  classified  into  three  classes,  and 
shall  be  designated  as  'Class  A,'  'Class  B,'  and 
'Class  C 

"Class  A.  Class  A  shall  be  such  rock  as 
shall  lose  by  abrasion  and  fracture  not  more 
than  15  per  cent,  of  Its  original  weight  when 
subjected  to  the  test  known  as  the  rattler  test 

"Class  B.  Class  B  shall  be  such  rock  as 
shall  lose  by  abrasion  and  fracture  not  more 
than  20  per  cent,  of  Its  original  weight  when 
subjected  to  the  said  rattler  test 

"Class  C.  Class  C  shall  be  such  rock  as 
shall  be  approved  by  the  board  of  trustees  of 
the  town  of  Berkeley  from  time  to  time,  a 
sample  of  which  rock  shall  be  presented  for 
such  approval.    One  sample  of  such  rock  hat- 
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Ing  been  approved.  It  shall  be  deemed  suffi- 
cient for  all  subsequent  work  In  said  class  O 
until  approval  shall  be  withdrawn  by  said 
board. 

"Section  2.  Macadamizing.  The  macad- 
am shall  be  of  three  classes,  to  be  designated 
as  'Class  A.'  'Class  B,'  and  'Class  C  All 
macadamizing  shall  be  of  the  Class  called  for 
in  the  resolution  of  intention. 

"Sec.  7.  Macadamizing,  class  0.  All  rock 
used  in  macadamizing  designated  as  class  C 
shall  be  any  rock  classified  as  belonging  to 
'Class  A,'  'Class  B,'  or  'Class  C,'  as  classified 
In  section  1   of   this   ordinance.    •    •    •" 

No  rock  was  approved  by  the  board  of  trus- 
tees as  class  C  rock. 

It  seems  clear  to  us  that  the  resolution  of 
Intention  did  not  describe  the  work  to  be  done. 
It  did  not  specify  the  kind  or  quality  of  rock 
to  be  used.  The  ordinance  provides  that  class 
C  shall  be  such  rock  as  shall  be  approved  by 
the  board  of  trustees  from  time  to  time  by 
sample,  and  it  may  consist  of  rock  belonging 
to  class  A  or  class  B,  or  such  other  kind  of 
rock  as  may  be  approved  by  the  board  of 
trustees,  but  there  can  be  no  class  C  rock  un- 
til it  Is  approved  and  made  so  by  the  board 
of  trustees.  It  Is  thus  plain  that  when  the 
resolution  of  Intention  provided  that  the 
macadam  should  be  class  C,  the  board  of 
trustees  might  have  determined  by  their  order 
of  approval  the  kind  of  rock  that  would  con- 
stitute class  C,  which  might  have  been  a 
much  more  costly  rock  than  class  A  or  class 
B,  or  It  might  have  been  rock  of  class  A  or 
class  B,  or  it  might  have  been  a  rock  much  in- 
ferior and  cheaper  than  rock  classified  as  class  A 
or  class  B.  The  effect  of  the  resolution  of  Inten- 
tion was  that  the  street  be  macadamized  with 
class  A  rock  if  approved  by  the  board  of  trus- 
tees, or  class  B  rock,  If  approved  by  the  board 
of  trustees,  or  any  other  kind  of  rock  that 
might  be  approved  by  the  board  of  trustees. 
It  is  at  once  evident  that  a  contractor  bidding 
for  the  work  must  have  done  so  upon  the  i 
probability  of  being  compelled  to  use  the  most  ' 
expensive  rock  for  macadamizing,  unless  he 
had  been  assured  in  some  way  by  some  private 
arrangement  that  he  might  use  other  or  differ- 
ent rock.  The  board  of  trustees  were  thus 
enabled  to  favor  one  contractor  and  discrimi- 
nate against  another.  Whether  the  contract- 
or could  do  the  work  for  the  amount  of  his  bid, 
or  whether  he  could  make  a  fair  profit,  or  a 
very  large  profit.  In  such  case,  would  depend 
entirely  upon  the  will  of  the  board  of  trustees. 
The  owner  has  a  right  to  know,  by  the  reso- 
lution of  intention,  the  nature  of  the  work 
contemplated  so  that  he,  In  common  with  oth- 
er owners,  may  determine  whether  or  not  he 
will  favor  the  contemplated  improvement,  or 
file  written  objections  thereto.  He  has  the 
right  to  have  the  work  described  so  that  the 
contractor  may  calculate  the  cost  of  the  work 
and  that  there  may  be  fair  competition  among 
bidders.  A  resolution'of  intention,  followed  by 
a  notice  of  letting  a  contract  to  macadamize 


a  certain  street  with  such  rock  as  ma;  be  ap- 
proved by  the  board  of  trustees,  does  not  de- 
scribe the  work  to  be  done.  The  contractor 
may  be  required  to  use  marble  or  soft  sand- 
stone or  cobbles.  In  Grant  v.  Barber,  13S 
Cal.  188,  67  Pac.  127,  the  specifications  annex- 
ed to  the  resolution  of  Intention,  as  a  part 
thereof,  provided  that  the  contractor  "shall 
put  In  such  culverts  as  the  street  superintend- 
ent shall  direct."  It  was  held  that  the  reso- 
lution did  not  sufficiently  describe  the  work. 
It  was  there  said  In  regard  to  the  contract:  - 
"The  price  at  which  it  would  be  awarded 
would  vary  according  to  the  uncertainty  of 
the  work  to  be  done,  and  competition  among 
bidders  would  be  materially  affected.  Under 
such  a  condition  the  bidder  would  naturally 
make  his  proposal  In  view  of  the  most  ex- 
pensive material  that  might  be  required  by 
the  superintendent,  and  whether  he  did 
or  not  the  uncertainty  of  the  number  of 
culverts,  and  the  materials  from  which 
they  were  to  be  constructed,  would  prevent 
the  owner  from  electing  to  do  the  work  at  the 
price  It  might  be  awarded."  See.  further, 
Bolton  V.  Gilleran,  105  Cal.  245,  38  Pac.  881, 
45  Am.  St.  Rep.  33;  San  Jose  I.  Co.  v.  Auzerals, 
106  Cal.  498,  39  Pac.  859;  Fay  v.  Reed,  128 
Cal.  359,  60  Pac.  927;  Chase  v.  Scheerer,  136 
Cal.  2.51,  68  Paa  76a 

The  resolution  of  intention  was  equally  de- 
fective as  to  the  gutters.  It  provided:  "The 
gutters  shall  be  concrete  gutters  four  feet 
wide.  The  macadam  shall  be  class  'C  as 
classified  in  ordinance  No.  62A." 

The  Judgment  is  affirmed. 

We  concur:    H.UtRISON,  P,  J.;  HALL,  J. 


(2  Cal.  App.  64t) 
CARTY  V,  BOESEKB-DAWE  CO. 

(Court  of  Appeal,   Second  District,   California. 
Jan.  15,  1906.    RehpariDg  Denied  by  Su- 
preme Court  March  14,  1906.) 

1.  MUNICIPAl    COBPOBATIONS— STBEKTS  — Ob- 
STBUCTION8— NEOLIGENCE. 

Where  defendant  excavated  two  trenches  In 
a  street  at  right  angles  to  each  other  and  main- 
tained only  a  single  lantern  at  night  on  one  of 
the  arms  of  the  ditch,  and  the  absence  of  sig- 
nal lights  properly  placed  so  as  to  mark  the 
line  Of  excavation  was  the  proximate  cause  of 
plaintiff's  injury  by  driving  into  the  ditch,  de- 
fendant was  guilty  of  actionable  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  1657.] 

2.  Same— CoNTBiBUTOBT  Neolioenob. 

Where  an  excavation  opened  in  a  street 
into  which  plaiatiff  drove  at  night  was  a  recent 
one  unknown  to  plaintiff,  and  the  ditch  was  not 
properly  protected  by  lights,  plaintiff  was  not 
guilty  of  contributory  negligence. 

(Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  1677.] 

3.  Same— Evidence. 

In  an  action  for  injuries  to  plaintiff  bj 
driving  into  a  ditch  in  a  street  improperly  pro- 
tected at  night  by  signal  lights,  evidence  of  the 
nonoccurrence  of  other  accidents  at  the  same 
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place  or  under  similar  circumstances  was  inad- 
missible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §  1731.] 

4.  EviDEHOE  —  Subjects   of   Expeex  Testi- 
mony. 

In  an  action  for  injuries  alleged  to  nave 
been  caused  by  defendan..'s  failure  to  guard  an 
excavation  in  a  street,  the  sufficiency  of  tlie 
light  maintained  was  not  a  proper  subject  of 
expert  testimony. 

5.  Appeal— Harmless  Ebbob. 

Where,  in  an  action  for  personal  Injuries, 
the  damages  assessed  were  not  large,  defendant 
was  not  prejudiced  by  the  exclusion  of  evidence 
of  plaintiff's  habits  in  respect  to  the  use  of  in- 
toxicating liquors  a  year  or  more  preceding  the 
accident. 

6.  Trial  — JUBT— Taking  Exhibits  to  Jury 
Room. 

In  an  action  for  injuries,  it  was  not  an 
abuse  of  the  trial  court's  discretion  to  refuse 
to  permit  the  jury  to  take  with  them  on  re- 
tirement a  map  that  was  before  them  during  the 
trial. 

[Ed.  Note. — For  cafes  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §S  732-737.] 

Appeal  from  Superior  Court,  Santa  Barbara 
County;  James  W.  Taggart,  Judge. 

Action  by  Charles  Carty  against  the 
Boeseke-Dawe  Company.  From  a  judgment 
for  plaintiff,   defendant  appeals.    Affirmed. 

H.  P.  Starbuck  and  Canfleld  &  Starbuck, 
for  appellant.  Henley  C.  Booth  and  William 
G.  Griffith,  for  respondent 

ALLEN,  J.  Action  on  account  of  alleged 
negligence.  Verdict  and  Judgment  for  plain- 
tiff.   Defendant  appeals. 

The  record  discloses  that  De  La  Vina  street 
Is  a  public  street  running  northerly  and 
southerly  through  the  city  of  Santa  Barbara: 
that  defendant  under  authority  from  the  munic- 
ipality entered  upon  such  street,  near  Its  in- 
tersection with  Ortega  street,  and  made  an 
excavation  in  the  center  line  of  De  La  Vina 
street  a  distance  of  eight  feet,  which  ex- 
cavation had  a  width  of  two  feet  and  a  uni- 
form depth  of  six  feet,  the  same  having  been 
made  for  the  purpose  of  locating  a  sewer 
connection.  From  this  sewer  connection 
when  located,  which  appears  to  have  been 
near  the  middle  of  the  excavation,  a  ditch 
was  dug  easterly  at  an  angle  of  about  45 
degrees  from  the  line  of  the  first  excavation 
to  the  curb  line  of  the  street,  with  a  depth 
varying  from  six  feet  at  the  street  center  to 
three  feet  at  the  curb.  From  these  excava- 
tions dirt  was  'thrown  upon  the  banks  upou 
either  side,  elevating  the  surfaces  adjacent 
nearly  three  feet  On  the  evening  of  Oc- 
tober 22,  1903,  the  workmen  in  defendant's 
employ  ceased  labor  for  the  day;  and  evi- 
dence appears  tending  to  show  that  there 
was  placed  on  the  westerly  side  of  the  center 
line  excavation,  near  its  middle,  a  lighted 
lantern,  fastened  upon  a  stick  stuck  in  the 
loose  earth  on  the  westerly  side  of  the  em- 
bankment, which  stick  slanted  away  from  the 
dltchi  This  lantern  was  lighted  and  the 
light  maintained  all  night    No  other  light 


or  danger  signal  was  placed  on  or  about  the 
excavation,  except  a  lighted  lantern  placed 
near  the  curb  at  the  easterly  end  of  the  ditch. 
This  lantern  is  shown  to  have  been  extin- 
guished within  a  short  time  after  being 
placed  in  position,  and  was  not  maintained 
as  a  danger  signal  during  the  night  Plain- 
tiff, before  daybreak  on  October  23d,  seated 
in  a  buggy  drawn  by  a  single  horse,  drove 
down  De  La  Vina  street  northerly  without 
seeing  the  lighted  lantern,  or  having  knowl- 
edge of  the  excavation,  and  bis  horse  fell 
Into  the  center  line  excavation  from  the 
east  side,  near  its  Junction  with  the  ditch 
and  about  six  feet  east  of  the  lighted  lantern. 
The  horse  received  injuries  from  which  It 
.died,  and  plaintiff  suffered  serious  injury. 
It  is  contended  by  appellant  under  this 
state  of  facts,  that  no  negligence  on  the  part 
of  defendant  is  shown.  With  this  contention 
we  cannot  agree.  To  our  mind,  the  defend- 
ant was  shown  to  have  been  exceedingly 
careless  in  the  manner  of  placing  the  pre- 
cautionary signals;  in  fact,  the  only  signal 
maintained  was  so  placed  west  of  the 
center  line  of  the  excavation  and  in  a  position 
which,  if  seen  by  a  traveler  upon  the  street 
would  probably  indicate  to  him  that  the  safe 
route  of  travel  was  east  of  the  center  line 
of  the  street  The  duty  of  defendant  under 
the  circumstances  of  this  case  is  defined  by 
the  trial  court  in  one  of  its  charges:  "It 
is  the  legal  duty  of  one  who  maintains  an 
excavation  In  a  public  street  to  use  such 
care  as  an  ordinary  prudent  and  careful 
person  would  use  under  like  circumstances 
in  maintaining  in  or  around  said  excavation 
such  guard  or  barrier  or  light  or  lights  as 
will  warn  one  who  is  lawfully  using  said 
street  in  the  night  time  of  the  existence, 
location  and  limits  of  such  excavation."  It 
Is  Insisted  by  appellant  that  this  charge  is 
misleading  under  the  peculiar  facts  of  this 
case.  We  do  not  so  consider  it.  The  excava- 
tion was  continuous,  although  made  for 
different  purposes.  The  effect  was  to  render 
travel  on  the  east  side  of  the  street  danger- 
ous. Notice  of  this  fact  should  have  l)een 
maintained  by  defendant.  The  omission  in 
that  regard  was  negligence.  That  plaintiff 
did  not  see  the  signal  light  is  no  proof 
at  the  fact  that  he  would  not  have  observed 
a  number  of  lights  placed  along  the  line  of 
the  ditch.  The  proximate  canse  of  the  injury 
was  the  absence  of  these  signal  lights  proper- 
ly placed  so  as  to  mark  the  line  of  the  ex- 
cavation. If  a  light  had  been  maintained  at 
the  curb.  It  would  have  tended  to  Indicate 
the  limits  of  the  excavation,  and  would 
have  served  as  a  partial  warning  that  the 
whole  east  side  of  the  street  was  impassable. 
It  was  therefore  connected  with  the  trans- 
action and  important  although  Its  situation 
was  remote  from  the  scene  of  the  accident 
No  contributory  negligence  is  shown.  There 
was  testimony  tending  to  show  that  the 
single,  improperly-placed  light  was  dim,  and 
no  other  light  maintained.    The  excavation 
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was  a  recent  one,  nnknown  to  plaintiff,  and 
be  bad  a  right  to  proceed  upon  a  public 
street  In  tbe  usual  way,  relying  upon  proper 
(sfeguards  and  notices  of  dangerous  obstruc- 
tions bad  been  created  In  tbe  street.  As  we 
have  before  said,  bad  be  seen  tbe  single 
ligbt  and  driven  to  the  east  of  it  the  distance 
be  did,  such  act  would  not  have  been  negli- 
gence as  a  matter  of  law;  that  he  was  not 
negligent  as  a  matter  of  fact  has  been  deter- 
mined by  a  jury,  and  there  is  testimony  In 
the  record  sufficient  to  support  It.  It  Is  next 
urged  that  the  court  erred  in  rejecting  evi- 
dence of  the  nonoccurrence  of  other  acci- 
dents at  the  same  place  or  under  similar 
circumstances,  and  In  rejecting  expert  evi- 
dence of  the  sufficiency  of  the  lights'.  We  are 
not  Inapressed  with  tbe  force  of  these  ot>- 
jectlons.  That  other  persons  saw  tbe  ob- 
structions and  thereby  avoided  injury,  or  that 
light  signals  proved  effective  under  similar 
circumstances,  Is  of  little  consequence  when 
considered  in  connection  with  the  clearly 
established  invasion  of  plaintiff's  rights  and 
his  consequent  injury.  They  were  not  ef- 
fective as  to  respondent  under  the  circum- 
stances connected  with  his  injury.  In  re- 
lation to  the  expert  testimony,  we  think  It 
sufficient  to  say  that  one  who  has  violated 
a  plain  duty  will  not  be  excused  from  tbe 
consequences  because  other  persons  are  of 
the  opinion  that  the  act  performed  In  Ueu  of 
the  legal  duty  was  the  equivalent.  The  jury  were 
called  to  pass  upon  the  question  of  negligence, 
and  tbat  duty  should  not  be  given  into  the 
hands  of  expert  witnesses.  There  Is  nothing 
in  Kabn  ▼.  Trlest,  etc.,  Co.,  139  Cal.  346,  73 
Pac.  164.  or  Cbico  Bridge  Co.  v.  Sacramento 
Tr.  Co.,  123  Cal.  180,  55  Pac.  780,  or  In  the 
otber  California  cases  cited,  in  couHlct  herewith. 
It  Is  .finally  urged  that  it  was  error  to  reject 
the  evidence  of  plaintiff's  habits  in  respect  to 
tbe  use  of  Intoxicating  liquors  a  year  or 
to  preceding  the  accident,  and  In  refusing 
to  permit  the  jury  to  take  with  them  when 
tbey  retired  for  deliberation  a  certain  map 
tbat  was  before  them  during  tbe  trial. 

As  to  the  first  objection,  the  specification 
of  tbe  puri)ose  was  not  disclosed,  and  bad 
it  been  and  such  evidence  were  conceded  to 
be  admissible,  we  perceive  no  prejudicial 
error  In  Its  exclusion.  Tbe  full  extent  to 
which  such  testimony  would  be  considered, 
if  admissible  at  all,  would  be  In  mitigation 
of  damages.  When  we  consider  the  nature 
and  extent  of  tbe  injury  and  loss  of  proper- 
ty in  connection  with  the  verdict  of  $050,  we 
are  led  to  the  conclusion  that  all  possible 
mitigating  circumstances  were  resolved  by 
tbe  jury  in  defendant's  favor.  No  abuse  of 
discretion  is  apparent  In  tbe  order  of  tbe 
court  declining  to  permit  the  jury  to  have 
tbe  map  during  their  retirement 

A  careful  examination  of  tbe  record  In  tbis 
case  convinces  us  that  the  judgment  should 
be  affirmed,  and  It  is  so  ordered. 

We  concur:    GRAY,  P.  J.;   SMITH,  J. 


(>  Cal.  Apr.  640) 
OOTNB  V.  BAKER. 
(Court  of  Appeal,  Second  District,  California. 
Jan.  11,  1000.) 

1.  Phtsictads   and   Suboeon»— Action   foh 
Sebvices— Answer— SuFFiciENCT. 

In  an  action  for  the  services  of  a  physi- 
cian, OD  a  contract  whereby  he  was  to  make 
an  examination  of  defendant  and  give  his  opin- 
ion as  a  medical  expert  in  evidence,  an  answer 
tbat  plaintiff  in  testifying,  by  reason  of  ig- 
norance and  negligence,  damaged  defendant  by 
testifying  that  defendant  was  insane,  which  was 
untrue,  was  sufficient,  and  it  was  error  to  strike 
it  out. 

2.  AppeaLt— Habuless  Erhor.       , 

There  was  no  available  error  in  sustaining 
a  demurrer  to  a  cross-complaint,  where  the 
matter  set  up  therein  could  be  shown  under 
tbe  answer. 

[Ed.   Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.    Appeal  and  Error,  $  4092.] 

i  Appeal  from  Superior  Court,  Los  Angeles 
I  County  i  M.  T.  Allen,  Judge. 
I  Action  by  John  P.  Coyne  against  Samuel 
I  Baker.  From  a  judgment  In  favor  of  plain- 
I  tiff,  and  from  an  order  denying  a  new  trial, 
I  defendant  appeals.    Reversed. 


Will    D.    Gould,    for    appellant.    A.    D. 
Laughlln  and  Fred  K.  Bnrlew,  for  respondent 


SMITH,  J.  Appeal  from  a  judgment  for 
tbe  plaintiff  and  an  order  denying  tbe  de- 
fendant's motion  for  a  new  trial.  The  plaln- 
!  tiff  sues  as  assignee  of  H.  G.  Brainerd,  a 
i  physician }  but  It  appears  from  his  testimony 
'  that  the  claim  was  assigned  to  blm  for  col- 
lection only,  and  that  be  has  no  interest 
therein  except  for  such  commission  as  he  may 
be  entitled  to  for  collection.  Tbe  complaint 
contains  two  counts,  the  first  on  a  quan- 
tum meruit  for  the  sum  of  $400  "for  services 
as  a  physlcan  rendered  and  performed  by  said 
Brainerd  to  said  defendant,"  etc,  and  the  sec- 
ond for  tbe  same  sum  on  a  parol  contract 
whereby  it  was  agreed  that  Brainerd,  "as 
such  physician,  was  to  make  examination  of 
said  defendant  as  to  bis  physical  and  mental 
condition,  consult  with  otber  physicians  with 
reference  thereto,  and  give  his  opinion  thereof 
as  a  medical  expert  In  evidence"  before  a 
commissioner.  In  tbe  answer  It  was  pleaded 
to  tbe  first  count  "that  the  alleged  cause  of 
action  arose  out  of  an  implied  contract  for 
the  payment  of  witness'  fees  in  a  matter 
wherein  said  •  •  •  Brainerd  appeared 
as  a  witness,"  etc.,  "•  •  •  wherein  In 
testifying  as  such  witness,  and  by  reason  of 
gross  negligence,  ignorance,  and  carelessness 
in  diagnosing  tbe  case,  said  Brainerd  testified 
that  this  defendant  was  technically  Insane, 
or  words  to  that  effect  all  of  which  was  un- 
true, and  thereby  greatly  injured  and  dam- 
aged said  defendant,"  etc.,  "•  •  •  and 
that  by  reason  of  such  gross  negligence, 
ignorance,  and  carelessness  the  testimony  of 
said  •  •  •  Brainerd  was  of  no  value, 
but,  on  tbe  contrary,  was  of  great  damage 
to  this  defendant  to  wit  the  sum  of  a 
thousand  dollars,"  etc    Tbe  same  defense 
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was  interposed  to  tbe  second  count;  but,  on 
the  motion  of  tlie  plnintlff,  was  striclcen  out 
by  tbe  court. 

Why  tbe  defense,  wbich  was  equally  ad- 
missible or  inadmissible  as  to  botb  counts, 
was  allowed  as  to  tbe  one  and  excluded  as  to 
tbe  other  is  not  explained  by  the  record. 
But,  if  tbe  defense  to  tbe  second  count  was 
good.  It  was  error  to  strike  it  out,  and  we 
are  of  tbe  opinion  that  tbe  defense  was,  in 
fact,  sufficient,  and  that  tbe  defendant  should 
bare  been  allowed  to  prove  it. 

There  was  also  a  cross-complaint  in  tbe 
suit  setting  up  substantially  the  facts  set  up 
In  tbe  answer,  to  which  a  demurrer  was 
sustained.  But,  as  the  defense  co,uld  be  made 
fully  available  by  answer,  the  ruling  on  the 
demurrer,    If    erroneous,    was    immaterial. 

The  Judgment  and  order  appealed  from 
are  reversed. 

We   concur:    GRAY,    P.   J.;    ALLEN,    J. 


(2  Cal.  App.  S38) 

GAVIN  V.  PACIFIC  COAST  MARINE  FIRE- 
MEN'S UNION  OF  SAN  FRAN- 
CISCO et  al. 

(Court   of   Appeal,   First    District,   California. 
Jan.  11,  1906.) 

Mandamus— Books  of  Cobpobation— Inspec- 
tion. 

Civ.  Code,  §  378,  provides  that  corporations 
for  profit  must  keep  stock  transfer  boolcs,  etc, 
and  that  benevolent  corporations  must  by  by- 
laws require  tbe  keeping  of  such  books  as 
may  be  necessary.  Const,  art.  12,  $  14,  de- 
clares that  every  corporation  other  than  relig- 
ious, educational,  or  benevolent  ones  shall  keep 
hooka  in  which  shall  be  recorded  the  amount 
of  capital  stock  subscribed,  assets,  and  liabili- 
ties, etc.  Held,  that  where  plaintiff,  seeking 
a  mandamus  to  compel  a  corporation  to  permit 
an  examiuation  of  its  books  alleged  facts  bring- 
ing himself  within  the  general  rule,  and  de- 
fendant set  up  (hat  it  was  a  benevolent  corpo- 
ration, but  failed  to  offer  any  proof  in  sup- 
port of  such  averment  and  the  facts  in  evi- 
dence were  in  accordance  with  the  averments 
of  the  complaint  a  mandamus  was  properly 
awarded. 

[Ed.  Note. — For  cases  in  point,  see  voL  33, 
Cent  Dig.    Mandamus,  §  264.] 

Appeal  from  Superior  Court  of  City  and 
County  of  San  Francisco;  J.  M.  Sea  well. 
Judge. 

Mandamus  by  John  Gavin  against  the 
Pacific  Coast  Marine  Firemen's  Union  of 
San  Francisco,  to  permit  plaintlCf  to  examine 
copies  of  the  books  and  records  of  respond- 
ent. From  a  judgment  awarding  a  perempto- 
ry writ,  respondent  appeals.    Affirmed. 

W.  W.  Foote,  J.  J.  Lermen,  for  appellant. 
Geo.  D.  Collins,  for  respondent 

COOPER,  J.  This  appeal  is  from  a  judg- 
ment awarding  a  peremptory  writ  of  mandate 
to  plaintiff,  conunanding  tbe  defendant,  its 
officers,  and  agents,  to  permit  plaintiff,  and 
any  one  he  desires  to  assist  him,  to  examine, 
take  copies  of,  and  inspect  the  boolcs,  records, 


and  papers  of  def«ndant  corporation.  The 
court  found  that  the  plaintiff  was  at  tbe 
times  mentioned  in  his  petition  and  now  is 
"a  member  of  said  defendant  corporation 
and  in  good  standing  therein;  that  on  tbe 
11th  day  of  March,  A.  D.  1902,  and  at  the 
office  of  tbe  said  corporation  in  tbe  said  city 
and  county  of  San  Francisco,  and  during 
office  hours  of  the  said  /corporation,  tbe  said 
petitioner,  John  Gavin,  demanded  of  the  said 
corporation  and  of  the  said  defendant,  John 
Bell,  the  secretary  of  said  corporation,  an 
Inspection  and  an  opportunity  to  take  a  copy 
of  tbe  said  books  and  papers  of  tbe  said 
corporation,  and  for  tbe  purpose  of  making 
an  examination  thereof.  That  tliereupon  and 
in  response  to  the  said  demand,  said  John 
Bell,  secretary  of  the  corporation  as  afore- 
said, knowingly  and  willfully  refused  to  give 
your  petitioner,  John  Gavin,  a  reasonable  or 
any  opportunity  to  inspect  or  take  a  copy  of 
any  of  tbe  said  books  and  papers  of  tbe  said 
corporation." 

We  have  examined  tbe  evidence  and  are 
of  opinion  that  it  Is  sufficient  to  suppori  the 
findings.  It  has  been  held,  upon  a  review  of 
tbe  authorities,  that  a  stockholder  in  a  corpo- 
ration has  the  right  to  Inspect  tbe  books, 
records,  and  journals  of  the  corporation,  and 
that  upon  refusal  mandamus  will  lie  to 
compel  such  examination.  Johnson  y.  Lang- 
don,  135  Cal.  624,  67  Pac.  1030,  87  Am;  St 
Rep.  156.  Appellant  claims  that  section  378 
of  tbe  Civil  Code,  and  tbe  doctrine  of  tbe 
above  case,  give  the  rule  applicable  to  corpo- 
rations organized  for  profit  only,  and  not  to 
benevolent  or  charitable  corporations.  But 
we  do  not  think  the  rights  of  the  parties  to 
this  action  depend  upon  said  section  alone, 
but  also  upon  section  14,  art.  12,  of  tbe 
Constitution,  which  provides  that  "every  cor- 
poration other  than  religious,  educational,  or 
benevolent  •  •  •  shall  have  and  main- 
tain an  office  or  place  in  this  state  for  tbe 
transaction  of  Its  business,  where  transfers 
of  stock  shall  be  made,  and  in  which  shall  be 
kept,  for  inspection  by  every  person  baring 
an  interest  therein  •  •  •  books,  in  wbich 
shall  be  recorded  tbe  amount  of  capital 
stock  subscribed,  •  •  •  the  amount  of  . 
its  assets  and  liabilities,"  etc.  Johnson  v. 
Langdon,  supra.  In  this  provision  a  general 
rule  Is  stated,  giving  a  right  to  an  Inspection, 
to  which  there  are  certain  exceptions,  name- 
ly. In  tbe  case  of  religious,  educational,  and 
benevolent  corporations.  Under  this  pro- 
vision, and  the  rule  that  one  who  relies  upon 
an  exception  to  tbe  general  rule  must  state 
the  facts  which  bring  his  case  within  It 
(Senter  v.  Davis,  38  Cal.  450),  a  party  deny- 
ing tbe  right  to  inspect  would  be  required  to 
plead  tbe  facts  bringing  his  case  within  tbe 
exception.  The  parties  to  this  action.  In 
framing  their  pleadings,  seem  to  have  correct- 
ly apprehended  tbe  rule.  Plaintiff,  by  his 
averments,  brought  himself  within  tbe  gen- 
eral rule  as  laid  down  in  tbe  section  of  tbe 
Constitution   above   referred   to;   while  tbe 
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defendants  In  their  answer,  to  avoid  the 
effect  ot  plaintiff's  averments,  set  up  that 
tbe  defendant  corporation  was  and  Is  organ- 
ixed  for  benevolent  purposes,  but  failed  to 
offer  any  proof  in  support  of  this  averment. 

The  Judgment  in  this  case  awards  an  in- 
fq>ection  of  such  books  as  should  show  the 
assets  and  liabilities  of  the  corporation  de- 
fendant The  findings  are  in  accord  with 
the  averments  of  the  complaint,  and  for  the 
reasons  above  set  forth  support  the  judgment. 

Tbe  Judgment  and  order  denying  tbe 
motion  for  a  new  trial  are  affirmed. 

We  concur:    HARRISON.  P.  J.;  HALL,  J. 

(2  Cal.  App.  624) 

BORNSTEIN  v.  DISTRICT  GRAND  LODGE 

NO.  4,  INDEPENDENT  ORDER 

B"NAI  B'RITH. 

(Court  of  Appeal,   First   District,   California. 
Jan.  0,  1906.) 

1.  Corporations — Br-LAws — Scope. 

The  function  of  a  by-law  of  a  private  cor- 
poration is  to  prescribe  the  rights  and  duties  of 
the  members  with  reference  ■  to  the  internal 
government  of- tbe  corporation,  tbe  management 
of  its  affairs,  and  the  rights  and  duties  exist- 
ing between  the  members  inter  se. 

2.  Same  —  Extent  of  Poweb  —  Reasonable- 
ness. 

While  a  private  corporation's  power  to 
enact  by-laws  for  the  internal  management  of 
its  affairs  is  inherent  and  incident  to  its  exist- 
ence, the  power  is  subject  to  tlie  condition  that 
tbe  by-laws  must  be  reasonable  and  not  con- 
travene or  be  inconsistent  with  the  corporation's 
charter  or  any  existing  state  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  §§  153,  154.] 

3.  Same   —    Construction   —    Retroactive 
Operation — Vested   Rights — Impairment. 

A  by-law  of  a  corporation  will  not  be  con- 
strued to  operate  retrospectively  imless  express- 
ly so  provided,  when,  if  its  effect  is  to  annul  or 
impair  an  existing  obligation  of  the  corpora- 
tion, it  will  be  held  unreasonable  and  in  contra- 
vention of  existing  laws. 

4.  Insurance — Mutuai,  Benefit  Societies — 
Certificates  of  Insurance. 

A  beneficiary  certificate  of  a  fraternal  as- 
sociation is  a  contract  of  insurance  which  can 
neither  be  impaired  in  its  obligation  nor  changed 
in  its  terms  by  either  party  without  the  assent 
of  tbe  other. 

[Ed.  Note. — For  case*  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  ff  1848-1855.] 

6.  Same — Contracts — Construction. 

A  certificate  in  a  mutual  benefit  association, 
requiring  that  members  should  comply  with  all 
laws,  rules,  and  regulations  governing  tbe  so- 
ciety, or  that  mi^ht  be  thereafter  enacted  for  its 
government,  related  to  by-laws  enacted  to  con- 
trol the  internal  management  of  the  associa- 
tion, and  did  not  include  a  by-law  by  which  the 
society  attempted  to  limit  its  liability  on  all 
outstanding  certificates  to  an  amount  not  ex- 
ceeding one-half  of  the  amount  the  association 
had  contracted  to  pay  on  the  death  of  members 
in  good  standing. 

[EM.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  ||  1854,  1855.] 

0.  Constitutional  Law — Oruoation  op  CoNt 
tracts — Benejit  Association — By-Law. 
Where  a  mutual  benefit  association  abso- 
lutely agreed  to  pay  to  a  beneficiary,  on   the 
death  of  a  member  in  good  standing,  $2,000, 


etc.,  a  by-law  subsequently  enacted  by  which 
the  society  attempted,  without  the  member's 
consent,  to  scale  its  obligation  on  such  certifi- 
cate one-half,  was  void  as  impairing  the  obliga- 
tion of  the  member's  contract. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  H.  Kerrigan, 
Judge.  I 

Action  by  Rosalie  Bornsteln  against  Dis- 
trict Grand  Lodge  No.  4.  'ndependent  Order 
B'irai  B'rith.  From  a  judgment  in  favor  of 
defendant,  and  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial,  she  appeals. 
Reversed. 

Sullivan  &  Sullivan,  for  appellant  Lucius 
L.  Solomons,  for  respondent 

HARRISON,  P.  J.  The  defendant  Is  a 
beneficial  association  Incorporated  under  the 
laws  of  this  state,  of  which  Sigmund  Born- 
steln was  a  member  from  Novemljer  11, 1875, 
until  his  death,  March  6,  1901.  December 
1,  1891,  the  defendant  Issued  to  said  Bom- 
stein  its  "beneficiary  certificate,"  by  which 
It  agreed  that,  upon  condition  that  the  said 
Bornsteln  should  comply  with  the  laws,  rules, 
and  regulations  then  governing  the  defend- 
ant or  that  thereafter  might  be  enacted  for 
its  government,  and  should  be  in  good  stand- 
ing at  the  time  of  his  death,  and  a  contribu- 
tor to  the  widows'  and  orphans'  beneficiary 
fund  of  the  defendant,  it  would  pay  to 
Rosalie  Bornsteln  (the  plaintiff  herein),  wife 
of  said  Sigmund,  the  sum  of  $2,000,  upon 
satisfactory  proof  by  her  of  his  death  and 
the  surrender  of  said  certificate.  At  the 
time  of  the  issuance  of  said  certificate  it  was 
provided  by  the  by-laws  of  the  defendant 
that  upon  the  death  of  a  member  in  good 
standing  In  its  widows'  and  orphans'  benefi- 
ciary fund  the  sum  of  $2,000  should  be  paid 
to  bis  widow,  and  that  every  applicant  for  a 
beneficiary  certificate  In  said  fund,  If  a  mar- 
ried man,  should  in  his  application  designate 
his  wife  as  bis  sole  beneficiary.  From  the 
time  of  the  issuance  to  him  of  said  certifi- 
cate until  his  death  Bornsteln  regularly 
paid  tbe  assessments  and  dues  required  *of 
him  as  a  contributor  to  said  fund.  February 
20,  1901,  the  defendant  enacted  as  follows: 
"The  beneficiary  membership  shall  be  divided 
into  two  grades,  to  be  designated  as  'first 
grade'  and  'second  grade,'  respectively.  First 
grade  shall  include  all  members  holding 
beneficiary  certificates  in  the  sum  of  one 
thousand  dollars,  and  second  grade  shall  in- 
clude all  members  holding  beneficiary  certif- 
icates in  the  sum  of  five  hundred  dollars. 
All  beneficiary  certificates  now  outstanding 
in  the  sum  of  two  thousand  dollars  shall 
become  and-  be  void  for  any  sum  in  excess 
of  one  thousand  dollars  on  the  first  day  of 
March,  1901,  and  all  certificates  now  out- 
standing in  the  sum  of  two  thousand  dollars 
shall  be  and  the  same  are  hereby  recalled, 
and  the  Grand  Secretary  is  hereby  author- 
ized and  directed  to  cancel  the  same,  and 
to  issue   In  lieu  of  each   such  certificate  a 
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first  grade  certificate  for  the  sum  of  one  thou- 
sand dollars  or  a  second  grade  certificate 
for  the  sum  of  five  hundred  dollars,  as  the 
beneficiary  may  elect;  provided  that  In  the 
event  that  such  election  shall  not  be  made  at 
or  prior  to  the  1st  day  of  March,  1901,  then 
and  In  that  event  for  all  purposes  until  such 
'  election  shall  be  made  the  said  beneficiary 
shall  be  rated  as  a  first  grade  beneficiary 
member,  and  be  charged  with  premiums  ac- 
cordingly." Bornsteln  died  March  6,  1901, 
and,  upon  the  demand  of  the  plaintift  for  the 
amount  named  In  the  aforesaid  certificate, 
the  defendant  refused  to  comply  therewith, 
but  offered  to  pay  her  the  sum  of  $1,000  and 
no  more,  and  she  thereupon  commenced  the 
present  action.  The  court  found  that  all  the 
conditions  required  by  the  terms  of  the 
certificate  to  be  performed  on  the  part  of 
the  plaintiff,  or  on  the  part  of  her  husband, 
had  been  fully  and  duly  performed,  and  that 
her  husband  had  fully  and-  duly  performed 
all  and  singular  his  agreements  and  cove- 
nants with  the  defendant  "except  as  to  tbe 
requirements  of  the  aforesaid  enactment"  of 
February  20,  1901.  It  also  found  that  the 
assets  in  the  widows'  and  orphans'  benefici- 
ary fund  were  greatly  In  excess  of  the  amount 
required  to  pay  the  plaintiff's  claim.  It 
held,  however,  that  by  virtue  of  the  afore- 
said action  of  tlie  defendant  In  February, 
1901,  the  plaintiff  was  entitled  to  receive 
only  the  sum  of  $1,000,  and  rendered  Judg- 
ment accordingly.  The  plaintiff  moved  for 
a  new  trial,  and  from  the  order  denying  her 
motion,  and  from  tbe  aforesaid  Judgment, 
she  has  appealed. 

The  question  presented  upon  tbe  appeal  is 
the  effect  of  the  proceedings  by  the  defend- 
ant in  February,  1901,  upon  the  beneficiary 
certificate  issued  by  It  to  Sigmund  Born- 
stein  in  December,  1801 ;  tbe  appellant  con- 
tending that  upon  the  issuance  of  the  certif- 
icate a  contract  was  entered  Into  between 
tbe  defendant  and  her  husband  whose  terms 
could  not  be  varied  without  his  assent;  and 
tbe  respondent  contending  on  tbe  other 
bond,  as  was  held  by  the  superior  court, 
that  the  aforesaid  proceeding  was  the  enact- 
ment by  the  defendant  of  a  by-law  which 
was  binding  upon  all  of  Its  members,  and 
tbat  upon  Its  enactment  the  contract  with 
her  husband  was  thereafter  subject  to  Its 
terms.  The  function  of  a  by-law  of  a  private 
corporation  is  to  prescribe  the  rights  and 
duties  of  tbe  members  In  reference  to  the 
Internal  government  of  the  corporation  and 
tbe  management  of  its  affairs;  and  in  refer- 
ence also  to  the  rights  and  duties  which 
exist  between  the  members  themselves  by 
virtue  of  their  membership  In  the  same  cor- 
porate body.  The  right  of  a  private  corpora- 
tion to  enact  such  by-laws  is  inherent  and 
Incident  to  its  existence.  This  power  Is  sub- 
ject to  the  condition  that  the  by-law  must 
be  reasonable,  and  not  contravene  or  be  In- 
consistent with  tbe  charter  or  any  existing 
law  of   the  state.    People's   Home  Savings 


Bank  V.  Sadler  (CaL  App.)  81  Pac.  1029; 
Civ.  Code,  i  354,  subd.  6.  "The  power  to 
malie  by-laws  is  to  make  such  as  are  not 
Inconsistent  with  the  Constitution  and  the 
law ;  and  tbe  power  to  alter  has  the  same 
limit,  so  that  no  alteration  could  be  made 
which  would  infringe  a  right  already  given 
and  secured  by  the  contract  of  the  corpora- 
tion. An  alteration  Is  a  pro  tanto  repeal; 
but  no  private  corporation  can  repeal  a  by- 
law so  as  to  Impair  rights  which  have  been 
given  and  become  vested  by  virtue .  of  tbe 
by-law  afterwards  repealed.  All  by-laws 
must  be  reasonable  and  consistent  with  tbe 
general  principles  of  the  laws  of  the  land, 
which,  are  to  be  determined  by  the  courts 
when  a  case  Is  properly  before  them.  Mas- 
ter, etc.,  V.  Green,  1  Ld.  Raym.  113.  The  al- 
teration of  a  by-law  Is  but  the  making  of 
another  upon  the  same  matter.  If  the  first 
must  be  reasonable  and  in  accord  with  prin- 
ciples of  law,  BO  must  that  which  alters  it 
If,  then,  the  power  Is  reserved  to  alter, 
amend,  or  repeal,  and  that  reservation  enters 
Into  the  contract,  the  power  reserved  is  to 
pass  reasonable  by-laws  agreeable  to  law, 
but  a  by-law  which  will  disturb  a  vested 
right  Is  not  such  (see  Gray  v.  Portland  Bank, 
3  Mass.  364,  3  Am.  Dec.  15C) ;  and  it  differs 
not  that  the  power  to  make  and  alter  by-laws  ' 
Is  expressly  given  to  a  majority  of  the  stock- 
holders, and  that  tbe  obnoxious  ordinance  Is 
passed  in  due  form."  ■  Kent  v.  Quicksilver 
Mining  Co.,  78  N.  X.  159.  A  by-law,  like  a 
statute,  will  not  be  construed  as  Intended  to 
operate  retrospectively  unless  express  pro- 
vision Is  found  therefor  in  Its  terms;  and  If 
its  language  Is  such  that  by  giving  it  a  retro- 
spective operation  it  would  have  the  effect  to 
annul  or  Impair  an  existing  obligation  on  the 
part  of  the  cori>oratlon,  such  by-law  will  be 
held  unreasonable  and  in  contravention  of 
existing  laws.  Knights  Templar,  etc.,  Co. 
V.  Jarman,  104  Fed.  638,  44  CCA.  93; 
Carnes  v.  Iowa  State  T.  M.  Ass'n,  106  Iowa, 
281.  76  N.  W.  683,  68  Am.  St.  Rep.  306;  Cove- 
nant M.  L.  Ass'n.  V.  Kentner,  188  III.  431,  58 
N.  E.  906;  Wist  v.  Grand  Lodge  A.  O.  U.  W., 
22  Or.  271,  29  Pac.  010,  29  Am.  St  Rep.  603. 

The  relation  of  Bornsteln  to  the  defendant 
was  of  a  dual  character.  As  one  of  Its  mem- 
bers be  submitted  his  wishes  respecting  its 
government  and  the  management  of  its  af- 
fairs to  the  will  of  the  majority,  and  watf 
bound  by  tbe  action  that  such  majority 
suould  take  within  the  scope  of  the  charter, 
even  though  protested  against  by  him.  He 
also,  by  virtue  of  the  beneficiary  certificate^ 
held  a  contractual  relation  with  the  defend- 
ant. In  which  the  rights  of  the  respective  par- 
ties are  to  be  measured  by  the  terms  of  the 
contract  itself,  a  beneficiary  certificate  of 
a  fraternal  association  Is  a  contract  of  In- 
surance (Commonwealth  v.  Wetberbee,  105 
Mass.  149;  Goodman  y.  Jedidjab  Lodge,  67 
Md.  117,  9  Atl.  13,  13  Atl.  627;  Civ.  Code, 
{  2527),  subject  to  tbe  same  rules  of  Inter- 
pretation as  are  other  contracts,  and,  as  in 
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the  case  of  aoy  other  contract,  can  be  neither 
Impaired  In  its  obligation  or  changed  in  its 
terms  by  either  party  without  the  assent  of 
the  other.  The  certiflcate  Issued  by  the  de- 
fendant is  an  absolute  contract  on  its  part  to 
pay  to  the  plaintiff  herein  the  sum  of  $2,000  up- 
on the  performance  by  her  husband  of  cer- 
tain conditions  during  his  lifetime;  and  the 
finding  of  the  court  that  he  performed  all 
of  these  conditions  "except  as  to  the  re- 
quirements of  the  enactment"  of  February 
20,  1901,  entitles  her  to  a  recovery  unless  that 
enactment  contains  "requirements"  which  he 
was  under  obligation  to  perform  as  a  condi- 
tion precedent  to  the  liability  of  the  defend- 
ant upon  its  contract.  The  clause  in  the 
certiflcate  relied  upon  by  the  defendant  as 
containing  such  "requirement"  is  the  condi- 
tion that  Bomstein  "comply  with  the  laws, 
rules  and  regulations  now  governing  the  de- 
fendant, or  that  may  be  hereafter  enacted 
for  its  government"  The  enactment  of  Feb- 
ruary 20,  1901,  is  not,  however,  a  rule  or 
regulation  for  the  "government"  of  the  de- 
fendant and  has  no  relation  to  such  govern- 
ment except  as  Its  application  might  be  in- 
voked with  reference  to  certificates  thereafter 
to  be  issued.  As  to  all  certificates  then  out- 
standing in  the  amount  of  $2,000  it  was  an 
attempt  to  deprive  the  holders  thereof  of 
one-half  the  amount  of  its  obligation,  and 
was  a  direct  repudiation  of  its  contract  If 
It  could  thus  limit  its  liability  to  one-half  of 
its  obligation,  it  could,  by  a  similar  enact- 
ment, declare  that  it  shonld  be  under  no  obli- 
gation upon  any  of  its  outstanding  certifi- 
cates. Not  only  does  the  record  fail  to  show 
that  Mr.  Bornstein  assented  to  such  enact- 
ment or  that  he  even  had  any  knowledge  of 
it,  but  the  court  finds  that  the  defendant 
never  requested  him  to  comply  with  its  terms. 
His  agreement  as  a  member  of  the  defendant, 
to  comply  with  the  regulations  for  its  "gov- 
ernment" that  might  be  adopted  by  a  majori- 
ty of  Its  members  Is  not  to  be  construed  as 
authorizing  that  majority  to  deprive  bim, 
without  his  special  consent,  of  the  benefits 
of  a  contract  for  which  he  had  given  full 
consideration.  Supreme  Council,  etc.,  v.  Getz, 
112  Fed.  119,  50  C.  C.  A.  153;  Hale  v.  Aid 
Union,  168  Pa.  377,  31  Atl.  1066;  Newhall 
V.  American  Legion  of  Honor,  181  Mass.  Ill, 
63  N.  E.  1;  Weiler  v.  Equitable  Aid  Union, 
92  Hun.  277,  36  N.  T.  Supp.  734;  Deuble  v. 
Grand  Lodge,  66  App.  Div.  323,  72  N.  T.  Supp. 
755;  Knights  Templar,  etc.,  v.  Jarman,  23 
Sup.  Ct.  108,  47  L  Ed.  139 ;  Parish  v.  Produce 
Exchange,  169  N.  T.  34,  61  N.  E.  977,  56  L. 
R.  A.  149;  Weber  v.  Supreme  Tent  of  K.  of 
M.,  172  N.  T.  490,  65  N.  E.  258,  92  Am.  St 
Rep.  753;  Langan  v.  Supreme  Council,  174 
N.  Y.  266,  66  N.  E.  932;  Oaut  v.  American 
Legion  of  Honor,  107  Tenn.  613,  64  S.  W. 
1070,  55  L.  R.  A.  465 ;  Pokrefky  v.  Fireman's 
Fund  Ass'n.  121  Mich.  456,  80  N.  W.  240; 
Morton  y.  Supreme  Council,  100  Mo.  App.  76, 
73  8.  W.  259;  Campbell  v.  American  Benefit 
Club,  100  Mo.  App.  249,  73  S.  W.  342.  In 
84  P.— 18 


Pokrefky  v.  Fireman's  Fund  Ass'n,  supra,  the 
by-laws  of  the  defendant  at  the  time  the 
plaintiff's  decedent  became  a  member,  pro- 
vided that  upon  the  death  of  a  member  an 
assessment  of  $5  should  be  collected  from 
each  surviving  member  and  paid  to  bis  bene- 
ficiary. Some  years  after  the  decedent  be- 
came a  member  of  tbe  defendant  the  by-law 
was  amended  against  his  protest  by  reducing 
tbe  amount  so  to  be  paid.  In  an  action  to 
recover  the  full  amount  collected  upon  the 
assessment,  the  court  said:  "The  by-laws 
as  tney  existed  at  tbe  time  he  became  a 
member  constituted  a  part  of  the  contract 
If  the  trustees  had  the  power  to  limit  the 
amount  of  payment  to  be  made  to  $1,500,  tbey 
could  limit  It  to  a  much  less  amount  Tbe 
act  under  which  the  company  was  organ- 
ized permitted  the  trustees  to  change  tbe 
by-laws  at  pleasure;  but  it  cannot  be  said 
that  this  was  intended  to  place  It  within  the 
power  of  the  trustees  to  adopt  by-laws  that 
would  have  a  retroactive  operation  upon  the 
contracts  of  the  company  made  before  new 
by-laws  were  adopted.  While  the  trustees 
undoubtedly  had  the  power  to  pass  or  change 
by-laws  necessary  for  the  well  government  of 
the  afTairs  of  the  company,  It  cannot  be  said 
that  It  was  Intended  to  clothe  them  with  the 
arbitrary  power  to  reduce  the  amount  due 
beneficiaries  under  contracts  made  before 
new  by-laws  were  passed."  In  Weiler  v. 
Equitable  Aid  Union,  92  Hun,  277,  36  N.  Y. 
Sbpp.  734,  the  defendant  in  July,  1882,  is- 
sued a  certificate  to  the  plaintiff,  in  which 
it  agreed  in  effect  to  pay  him  the  sum  of 
$400  at  the  expiration  of  11  years  It  he  should 
then  be  alive  and  in  good  standing.  A  few 
months  before  the  expiration  of  the  11  years 
It  passed  a  by-law,  by  which  benefit  certifi- 
cates like  the  one  held  by  the  plaintiff  should 
be  payable  only  in  case  the  member  became 
totally  disabled,  and  then  only  one-tenth  part 
each  year.  In  an  action  upon  tbe  certificate 
the  defendant  pleaded  this  by-law  as  a  de- 
fense, upon  tbe  ground  that  tbe  plaintiff, 
in  bis  application  for  the  certiflcate,  bad 
agreed  to  accept  it  subject  to  such  laws  and 
regulations  as  then  existed  or  which  might 
be  adopted  by  the  corporation.  The  court 
held,  however,  that  tbe  rigbt  of  the  plain- 
tiff to  payment  upon  the  contingency  named 
in  tbe  certiflcate  was  in  the  nature  of  a 
rested  right;  and  that  the  by-law  as  to  bIm 
was  simply  the  repudiation  of  a  positive  con- 
tract and  Illegal  and  void.  In  Newhall  v. 
American  Legion  of  Honor,  181  Mass.  Ill, 
63  N.  E.  1,  the  defendant  issued  a  certificate 
to  one  of  its  members  for  tbe  sum  of  $5,000 
In  consideration  of  his  "full  compliance  with 
all  the  by-laws  now  existing  or  hereafter 
adopted."  It  was  held  that  this  condition 
referred  to  tbe  by-laws  only  so  far  as  to  re- 
quire payment  of  assessments  in  accordance 
with  them;  that  "compliance"  in  tliis  con- 
nection means  "doing  what  the  by-laws  may 
require  the  member  to  do— not  submission 
to  seeing  his  only  Inducement  to  do  it  de- 
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Btroyed ;  that  It  does  not  extend  to  permitting 
direct  deduction  from  the  sum  which,  on  the 
face  of  the  certificate,  any  ordinary  man 
would  be  led  to  suppose  secure."  In  this 
case  the  defendant,  about  two  years  after 
Issuing  the  certificate,  passed  a  by-law  de- 
claring. In  effect,  that  $2,000  should  be  the 
limit  of  payment  upon  any  benefit  certificate 
theretofore  or  thereafter  Issued.  The  court 
held  that  this  by-law  was  inoperative  upon 
the  certificate  held  by  the  plaintiff,  and  that 
she  was  entitled  to  recover  the  full  amount 
of  her  claim.  Upon  a  similar  state  of  facts, 
In  Langan  v.  American  Legion  of  Honor 
(Sup.)  70  N.  Y.  Supp.  603  the  court  said-. 
"The  agreement  by  the  plaintiff  In  the  appli- 
cation for  membership  and  in  the  benefit  cer- 
tificate to  comply  with  all  laws  that  might 
thereafter  be  adopted,  as  well  as  the  power 
reserved  In  the  by-laws  to  change  them,  had 
reference  to  changes  whlcb  should  not  Im- 
pair the  substance  of  the  contract.  Nothing 
beyond  this  will  be  implied  on  the  theory 
that  it  is  reasonable.  The  amended  by-law 
abrogates  the  contract  to  pay  $5,000,  and  sub- 
stitutes an  obligation  to.  pay  only  $2,000,  and 
Is  therefore  void."  In  Morton  v.  Supreme 
Council,  100  Mo.  App.  76,  73  S.  W.  259,  the 
court  declared  the  rule  to  be  that  such  by- 
laws cannot  alter  or  impair  prior  contracts 
of  Insurance,  and  that  such  provision  in 
the  certificate  In  reference  to  future  by-laws 
is  to  bind  the  Insured  simply  by  administra- 
tive or  regulative  amendments,  and  not  such 
as  go  to  the  reduction  or  withdrawal  of  the 
consideration  for  which  the  assessment  is 
■charged.  And  in  Campbell  v.  American  Bene- 
fit Club,  100  Mo.  App.  249,  73  S.  W.  342,  the 
same  court  held  that  the  true  intent  of  such 
agreement  was  "to  render  obligatory  upon 
the  Insured  only  after  adopted  laws  for  the 
conduct  of  the  order,  duties  of  the  members 
and  the  like,  but  not  such  as  sought  to  Im- 
pair or  affect  the  existing  contract  of  insur- 
ance." In  Stohr  v.  S.  P.  Musical  Fund  Socie- 
ty, 82  Cal.  557,  22  Pac.  1125,  cited  by  the 
respondent,  the  right  of  the  plaintiff  to  re- 
ceive sick  benefits  was  not  based  upon  a 
special  contract,  but  depended  upon  a  by-law, 
which  the  plaintiff,  by  Joining  the  society, 
had  agreed  might  be  changed  at  the  will  of 
the  defendant.  Such  change  was,  however, 
regarded  as  prospective  in  its  operation,  and 
until  the  changed  by-law  went  into  effect 
the  plaintiff  was  held  entitled  to  all  the  bene- 
fits that  accrued  under  its  original  terms; 
but  the  court  hfeld  that  he  had  no  vested  right 
to  benefits  for  any  sickness  which  might  exist 
after  the  change  in  the  by-law  became  opera- 
tive. 

It  must  be  held,  therefore,  that  the  certifi- 
cate Issued  by  the  defendant  to  the  plain- 
tiff's husband  was  not  affected  by  the  enact- 
ment of  February,  1901,  and  that  the  plain- 
tiff is  entitled  to  recover  its  full  amount. 

The  judgment  and  order  appealed  from  are 
reversed,  and  the  superior  court  is  directed 
to  enter  a  judgment  in  favor  of  the  plaintiff 


and  against  the  defendant  for  the  sum  of 
$2,000,  with  Interest  thereon  from  January  7, 
1902,  together  with  her  costs  of  suit. 

We  concur :    COOPER,  J. ;  TTAT.T»  J. 


(2  Cal.  App.  622) 

OWEN  et  al.  v.  HERZIKOFP. 

(Court  of  Appeal,  Second  District,  California. 
Jan.  8,   1906.) 

1.  Payment— MoDB  of  Patmbnt  —  Deposits 
IN  Bank. 

Under  Civ.  Ode,  §  1500,  providing  that  an 
obligation  for  the  payment  or  money  is  extin- 
guished by  a  due  oSer  of  payment  if  the  amounc 
is  deposited  in  tlie  name  of  tlie  creditor  with 
a  bank  and  notice  of  tlie  deposit  is  given  to  the 
creditor,  the  fact  that,  after  demand  for  rent 
and  nonpayment  thereof,  the  tenant  deposits 
the  amount  of  the  rent  in  bank  is  not  an  ex- 
tinguishment of  the  obligation  for  rent  in  the 
absence  of  any  offer  of  payment  or  notice  of  or 
I  acquiescence  in  the  deposit  by  the  landlord. 

2.  Landlord  and  Tenant— Termination  of 
Tenanct— Judgment  of  Pobfbitube— Sat- 
isfaction—Payment  OF  Rent. 

Civ.  Code,  §  1946.  provides  for  the  termina- 
tion of  an  implied  tenancy  from  month  to  month 
by  the  giving  of  a  month's  notice.  Code  Civ. 
Proc.  §  1174,  provides  that  when  a  lease  has 
not  expired  by  its  terms  and  the  forfeiture  ia 
on  account  of  nonpayment  of  rent,  the  judgment 
shall  be  satisfied  and  the  tenant  restored  to  his 
estate  on  the  payment  into  court  of  the  amount 
of  rent  with  interest  and  costs.  Held,  that 
where  a  tenancy  from  month  to  month  was 
terminated  by  a  judgment  of  forfeiture  in  for- 
cible detainer  for  nonpayment  of  rent,  and  not 
by  the  giving  of  notice  to  quit  or  by  act  of  the 
parties,  the  tenant,  b^  paying  into  court  the 
amount  of  rent  with  mterest  and  costs  within 
the  period  allowed  him  for  a  stay  of  execution, 
was  entitled  to  a  satisfaction  of  the  judgment 
which  was  for  treble  the  rent  found  due. 
8.  Stipulations— Effect  —  Stipulations  as 

TO  Law. 

A  stipulation  in  the   record  that  a  lease 
has  "expired  by  its  terms"  is  a  stipulation  as  to 
the  legal  effect  of  a  contract  and  If  erroneous 
should  be  disregarded. 
4.   Landlord  and  Tenant  —  Forfeiture  of 

Term— Restoration  to  Estate— Waiver  of 

Right. 

The  right  given  a  tenant  by  Code  Civ.  Proc. 
I  1174,  to  be  restored  to  his  estate  after  a  for- 
feiture for  nonpayment  of  rent  upon  payment 
into  court  of  the  amount  of  rent  with  interest 
and  costs  is  waived  by  his  surrendering  posses- 
sion before  paying  into  court  the  amount  of 
rent  due. 

Appeal  from  Superior  Court  Los  Angeles 
County;  N.  P.  Conrey,  Judga 

Action  by  T.  P.  Owen  and  another  against 
J.  Herzikoff.  From  a  judgment  for  plaintiffs, 
and  from  a  judgment  denying  a  motion  for 
an  order  directing  satisfaction  of  the  Judg- 
ment, defendant  appeals.  First  Judgment 
affirmed ;  second,  reversed. 

H.  C.  Millsap  and  D.  H.  Laubershelmer,  for 
appellant.    Earle  &  Creede,  for  respondents. 

ALLEN,  J.  The  first  appeal  Is  from  a 
Judgment  for  plaintiffs  in  forcible  detainer, 
from  which  defendant  appeals.  The  second 
Is  an  appeal  by  defendant  from  a  Judgment 
denying    a    motion   for    an    order   directing 
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satisfaction  of  tbe  first  Judgment  upon  pay- 
ment of  tbe  amount  of  rent  found  due,  to- 
gether witb  costs. 

The  record  on  the  first  appeal  (Civil  No. 
132)  shows  that  the  tenancy  was  one  from 
month  to  month,  with  rent  payable  monthly 
in  advance;  that  demand  was  maue  on  Au- 
gust Ist  for  the  rent  of  that  month,  which 
was  refused,  and  thereafter,  on  AugUHt  17tb, 
demand  in  writing  for  the  amount  of  the 
rent,  witb  notice  to  quit.  If  payment  be  not 
made  within  three  days,  was  made  and  given. 
The  service  of  this  notice  to  quit  is  conceded 
by  the  answer.  The  findings  are  sufficient 
to  support  the  Judgment  The  mere  fact 
that  after  tbe  demand  for  rent  and  nonpay- 
ment, tbe  defendant  deposited  in  banli  the 
amount  of  such  rent  was  not  an  extinguish- 
ment thereof  under  section  1500,  Civ.  Code. 
The  offer,  which  is  a  prerequisite  to  such 
deposit  under  this  section,  was  not  shown. 
There  Is  nothing  In  the  record  to  indicate 
that  plaintiffs  had  actual  notice  of  such  de- 
posit, or  ever  acquiesced  therein,  or  availed 
themselves  thereof,  or  did  any  act  which 
could  be  held  as  waiving  the  forfeiture  on 
account  of  nonpayment  of  tbe  rent  We 
fin{^  no  error  in  the  record  upon  this  appeal, 
and  the  Judgment  is  ordered  affirmed. 

On  the  second  appeal,  it  appears  that  with- 
in five  days  after  the  rendition  of  tbe  Judg- 
ment defendant  paid  into  court  for  plaintiets 
$50,  the  amount  of  the  rent  found  due,  to- 
gether with  costs;  that  defendant  had  pre- 
viously, on  September  30th,  surrendered 
possession  of  the  said  premises  to  plaintiffs; 
and  he  moved  tbe  court  for  an  order  directing 
satisfaction  of  the  Judgment  theretofore 
rendered  for  treble  the  amount  of  the  rent 
found  due.  This  motion  was  denied,  which 
we  think  was  error.  "In  the  case  of  a  lease 
from  month  to  month,  tbe  estate  does  not 
terminate  by  the  mere  lapse  of  time."  Stop- 
pelkamp  v.  Mangeot  42  Cat.  323.  Such  ten- 
ancy may  be  terminated  by  the  notice  under 
section  1946,  Civ.  Code.  Corson  v.  Berson, 
86  Cal.  439,  25  Pac.  7.  This  notice  in  a 
month  to  month  tenancy  must  be  for  one 
month.  No  notice  of  this  character  was 
given ;  hence,  the  lease  did  not  expire  by  Its 
terms,  nor  had  it  been  terminated  by  act  of 
the  parties,  nor  otherwise  than  by  the  Judg- 
ment of  forfeiture  for  nonpayment  of  rent 
Section  1174,  Code  Civ.  Proc,  provides  that 
'  when  the  lease  has  not  expired  by  its  terms, 
and  tbe  forfeiture  is  on  account  of  nonpay- 
ment of  rent,  upon  tbe  payment  into  court  of 
the  amount  of  rent,  witb  Interest  thereon 
and  costs,  the  Judgment  shall  be  satisfied  and 
the  tenant  restored  to  his  estate.  Tbe  stipu- 
lation In  the  record  that  "the  lease  had  ex- 
pired by  its  terms,"  in  our  opinion,  being  a 
stipulation  as  to  an  erroneous  interpretation 
of  tiie  legal  effect  of  the  contract,  should  be 
disregarded.  This  right  of  restoration  to 
the  estate  the  tenant  waived  by  the  surrender 
of  |)Ofuie!<sion ;  but  the  rlglit  given  him  by 
virtue  of  the  terms  of  'the  lease  entitled  him 


to  a  stay  of  execution  for  five  days  and  the 
right  to  extinguishment  of  the  Judgment  by 
the  payment  of  the  actual  sum  due. 

The  Judgment  In  case  Civil  No.  141  is  re- 
versed, with  directions  to  tL.  lower  court  to 
order  satisfaction  of  the  Judgment  theretofore 
rendered  In  the  case  of  forcible  detainer. 

I  concur :   GRAY,  P.  J. 

SMITH,  J.  I  concur  In  the  Judgment,  and 
also  witb  what  Is  said  in  the  opinion  witb 
reference  to  the  second  appeal.  As  to  the 
first  appeal,  I  am  not  clear  as  to  the  correct- 
ness of  the  Judgment  for  treble  damages; 
but,  as  the  same  result  is  effected  by  the  re- 
versal of  the  second  appeal,  the  questions 
Involved  in  the  first  need  not  be  considered. 


(2  Cal.  App.  6U) 
BUUKE  V.  MODERN  WOODMEN  OP 
AMERICA. 

(Court  of   Appeal,   First   District,  California. 
Jan.  5,  1906.) 

1.  MxTTUAi,   Benefit    Societies  —  Beneficia- 
ries— Change — Designation  by  Will. 

Where  a  member  of  a  mutual  benefit  as- 
sociation was  insured  under  a  certificate  pay- 
able to  "bis  legal  heirs  related  to  such  member 
in  relationship  of  heirs,"  and  tbe  by-laws  of  the 
society  anthorizing  a  change  of  beneficiaries 
did  not  permit  of  a  cliange  by  the  member's 
will,  a  bequest  of  the  proceeds  of  the  certificate 
to  the  member's  wife  was  ineffectaal  to  en- 
title her  to  the  entire  proceeds  of  the  certificate. 
[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  {  1953.] 

2.  Executors  ano  AoiaNisTBAToas — Assets — 
Benefit  Cebtificates. 

Where  a  mutual  benefit  certificate  was  pay- 
able to  the  meml)er's  "legal  heirs,"  the  l)iene- 
ficiaries  took  by  virtue  of  the  contract  and 
not  by  succession ;  and  hence  the  certificate 
was  not  an  asset  of  the  member's  estate. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  f§  1460,  1973-1975.) 

3.  Insurance  ■ — Beneficiaries — Designation 
— WuAT  Law  Governs. 

Where  a  mutual  benefit  certificate  was  pay- 
able to  the  member's  legal  heirs,  resort  might 
be  bad  to  the  intestate  laws  of  the  state  under 
which  the  descent  was  cast  for  the  purpose  of 
determining  who  were  the  heirs,  but  not  to 
determine  their  rights  under  tbe  contract. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  §  1909.J 

4.  Same — Suares  of  Heirs. 

Where  a  mutual  benefit  certificote  was  pay- 
able to  the  member's  legal  heirs,  and  he  died 
leaving  10  heirs,  consisting  of  bis  widow,  broth- 
ers, sisters,  nephews,  and  nieces,  they  were 
each  entitled  ■  to  one-tenth  of  the  proceeds  of 
the  certificate. 

Appeal  from  Superior  Court  Santa  Clara 
County ;  A.  L.  Rhodes,  Judge. 

Action  by  Alice  S.  Burke  against  tbe 
Modern  Woodmen  of  America.  From  a  Judg- 
ment in  favor  of  plaintiff,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial, 
it  appeals.    Reversed. 

F.  B.  Brown,  for  appellant  William  A. 
Bowdcu,  for  respondent 
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COOPER.  3.  In  March,  1900,  R.  H.  Burke, 
then  a  single  man,  became  a  member  of  the 
local  camp  of  the  Modem  Woodmen  of  Ameri- 
ca, and  took  a  benefit  certificate  for  $2,000, 
payable  oh  his  death  to  "his  legal  heirs  re- 
lated to  said  member  in  relationship  of 
heirs."  He  afterwards  married  the  plaln- 
tifiC,  and  after  such  marriage  be  made  a  will 
which  contained  the  following  clause:  "1 
hereby  expressly  give,  devise,  and  bequeath 
unto  my  said  wife,  Alice  S.  Burke,  all  simis 
of  money  that  may  be  due  at  my  death  upon 
policy  No.  621,457,  Issued  by  the  Modem 
Woodmen  of  America,  dated  March  8,  1900, 
and  I  hereby  authorize  her  to  collect  said  sum 
of  money  therein  mentioned."  In  October, 
1901,  the  said  Burke  died  without  having  made 
any  change  of  beneficiary  under  said  certifi- 
cate, as  required  by  the  rules  and  by-laws 
of , the  said  order  of  Modern  Woodmen.  His 
win  was  duly  admitted  to  probate,  and  let- 
ters of  administration  with  the  will  annexed 
issued  to  one  Snltjer.  This  action  was 
brought  to  recover  the  sum  of  $2,000,  the 
amount  of  the  said  benefit  certificate.  The 
court  found  that  at  the  time  of  the  death 
of  Burke  be  left  ten  heirs,  consisting  of  the 
plaintiff,  brothers,  sisters,  nephews,  and 
nieces,  whose  names  are  stated.  Judgment 
was  given  to  plaintiff  for  $1,000  being  the 
amount  which  she  would  inherit  under  the 
laws  of  succession  of  the  state  if  the  benefit 
certificate  had  been  assets  of  the  estate.  De- 
fendant appeals  from  the  judgment  and 
from  an  order  denying  its  motion  to  set  aside 
and  vacate  the  Judgment  and  to  enter  in  lieu 
thereof  a  different  judgment. 

The  trial  court  correctly  held  that  the  at- 
tempted change  and  substitution  of  plain- 
tiff as  beneficiary  by  the  will  was  not  valid, 
because  not  made  In  accordance  with  the 
laws  of  the  defendant  corporation.  The  des- 
ignation of  the  beneficiaries  made  by  deceased 
in  his  lifetime  was  valid  when  made,  and  not 
having  been  legally  changed  by  deceased 
in  his  lifetime,  was  valid  at  his  death,  and 
the  $2,000  was  payable  to  his  legal  heirs, 
Sheehan  v.  Butchers',  etc.,  Ass'n,  142  Cal. 
489,  76  Pac.  23&  The  beneficiaries  are  en- 
titled to  take  by  virtue  of  the  contract  and 
not  by  succession.  The  certificate  did  not 
become  the  assets  of  the  estate  by  the  death 
of  Burke.  The  defendant  made  a  contract 
with  Burke  in  his  lifetime  by  which,  for 
■certain  considerations,  it  agreed  to  pay  to 
certain  parties  the  sum  of  $2,000  upon  the 
death  of  Burke.  If  the  names  of  the  ten 
heirs  had  been  inserted  In  the  contract  as 
the  beneficiaries.  It  would  be  plain  that  they 
would  each  take  an  equal  one-tenth  of  the 
$2,000;  but  as  the  class  of  persons  is  design 
nated  in  the  certificate,  it  only  remained  for 
the  court  to  determine  and  find  who  were 
the  persons  constituting  the  designated  class. 
It  did  so  find.  For  the  purpose  of  determin- 
ing who  are  the  heirs  of  a  deceased  person. 


resort  is  to  be  had  ti)  ttie  laws  of  the  state 
under  which  the  descent  is  cast.  Caldwell 
V.  Miller,  44  Kan.  12,  23  Pac.  946;  Wltten- 
brock  V.  Wheadon,  128  Cal.  150,  60  Pac.  664, 
79  Am.  St  Rep.  32.  The  heirs  of  a  person 
are  those  whom  the  law  appoints  to  succeed 
to  his  estate  In  case  he  dies  without  dispos- 
ing of  it  by  will.  Hochstein  v.  Berghauser, 
123  Cal.  681,  56  Pac.  547.  Then,  when  the 
heirs  were  ascertained,  they  were  each  entitled 
to  one-tenth  of  the  sum  to  be  collected  from 
defendant. 

The  rule  is  thus  stated  In  Nlblack  on  Ac- 
cident Insurance  and  Benefit  Societies   (2d 
Ed.)  i  210:    "For  the  purpose  of  ascertain- 
ing the  persons  who  are  the  beneficiaries  un- 
der a  designation  of  'my  heirs,'  It  Is  neces- 
sary to  consult  the  statutes  of  the  state  which 
cast  the  descent  of  the  property  of  an  in- 
testate.   But  from  this  It  does   not  follow 
that  the  statute  determines  the  proportion 
of   the  fund  which   each   heir   shall    take. 
Where  a  member  has  made  his  certificate 
payable  to  his    heirs,  they  do  not  take  the 
fund  by  descent,  but  by  contract    The  stat- 
utes of  descent  and  distribution  cease  to  be 
of  use,  therefore,  at  the  very  moment  when 
the  heirs  at  law  of  the  Intestate  have  been 
found  according  to  their  provisions.    They 
point  out  the  persons  whom   the   contract 
declares  shall  be  the  beneficiaries,  but  they 
do  not  determine  the  rights  of  such  persons 
under  the  contract    The  rights  of  the  bene- 
ficiaries in  a  certificate  taken  out  by  a  mem- 
ber are  such  as  the  contract  confers,  and  are 
not  rights  arising  by  operation  of  statutory 
rules.    The  contract  and  not  the  statute,  fixes 
their  rights,  and  they  have  such  rigbts  only  as 
the  contract  of  Insurance  vests  in  them.  We  are, 
therefore,  to  look  to  the  terms  of  the  agree- 
ment, and  not  to  the  provisions  of  the  statute, 
to  ascertain  the  rigbts  of  the  parties."    In 
Cooper  y.  Wilder,  111  Cal.  196,  43  Pac.  591, 
52  Am.   St   Rep.   163,  a   patent  bad   been 
Issued  by  the  United  States  to  the  heirs  of 
David  Cooper.    Mr.  Justice  Temple,  in  de- 
livering the  opinion  of  the  court,  said :     "The 
grant  is  to  the  heirs  of  David  Cooper,  but 
they  do  not  take  by  Inheritance.    The  heirs 
will,  therefore,  take  equally,  regardless  of 
the  proportions  in  which  they  would  have 
taken  under  the  law  of  succession  of  the 
state.    The   United    States   has  no  general 
law  of  succession ;  the  heirs  must  therefore, 
be  found  by  the  law  of  the  state  or  territory 
In  which  the  land  is  situated."    The  above 
principles   are   supported  by   the   following 
cases:    Sbeehy  v.  Miles,  93  Cal.  288,  28  Pac. 
1046 ;   Hochstein  v.  Berghauser,  123  Cal.  681, 
56  Pac.  547 ;  Felix  v.  A.  O.  U.  W.,  31  Kan.  81, 
1  Pac.  281,  47  Am.  Rep.  479;    Wllbum  v. 
Wllbum,  83  Ind.  55 ;  Jackman  v.  Nelson,  147 
Mass.  300,  17  N.  E.  629 ;  Reed  t.  Painter,  129 
Mo.  674,  31  S.  W.  919;  Cov.  Mut  Ben.  Ass'n 
T.  Hoffman,  110  111.  603. 

The  Judgment  and  order  are  reversed,  and 
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the  court  below  directed  to  order  judgment 
for  plaintiff  for  $200  upon  the  findings,  in  ac- 
cordance witb  the  Tlews  herein  expressed. 

We  concnr :    HAItBISON,  P.  J. ;  HALL,  3. 


a  Cal.  App.  a4) 

PLACER  COUNTY  t.  WHITNEY  ESTATE 
•CO. 

<Coart  of  Appeal,  Third  District,  California. 
Jan.  5,  190U.) 

L  Licenses— Statutes— Repeal. 

St.  1801,  p.  306,  c.  216,  §  25,  subd.  27,  and 
Coanty  Government  Act  1807,  g  25,  empower- 
ing boards  of  supervisors  to  license  business 
generally  for  the  purpose  of  both  "regulation 
and  revenue,"  were  repealed  by  implication  by 
Pol.  Code,  S  3366,  as  amended  by  St.  1901,  p. 
€35,  c.  209,  granting  boards  of  supervisors 
power  to  license  all  and  every  business  not 
prohibited,  for  purposes  of  "regulation  and  not 
otherwise." 

2.  Sahe  —  Shebf  Hebdino  —  Obdinances  — 
Validity. 

A  county  ordinance  imposing  a  license  on 
sheep  herders  equal  to  three  cents  for  each 
head  of  sheep  and  goats  herded  or  pastured  in 
the  county  per  annum,  requiring  the  license 
collector  to  collect  the  license  fees  and  after 
deducting  25  per  cent,  for  collection,  to  pay  the 
excess  into  the  county  treasury,  and  declaring 
that  every  herder  who  shall  refuse  or  neglect  to 
pay  snch  license  fees  shall  be  guilty  of  a  mis- 
demeanor, imposed  a  license  tax  for  mere  pur- 
poses of  revenue,  and  not  for  regulation  of  the 
bnsiness  of  sheep  herding,  and  was,  therefore, 
not  within  the  jurisdiction  of  the  board,  under 
Pol.  Code,  f  3366,  authorizing  the  licensing  of 
business  for  the  purpose  of  regulation  only. 

■  Appeal  from  Superior  Court,  Placer  Coun- 
ty; J.  E.  Prewett,  Judge. 

Action  by  Placer  County  against  the  Whit- 
ney Estate  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

Tnttle  &  Tuttle  and  F.  A.  Duryea,  for 
appellant    A.  K.  Robinson,  for  respondent 

BUCKLES,  J.  This  is  an  action  to  col- 
lect $360  from  the  appellant  as  a  license  tax 
for  the  business  of  raising,  grazing,  herding, 
and  pasturing  sheep.  The  right  to  collect 
this  license  tax  Is  claimed  to  be  under  an 
ordinance  of  the  board  of  supervisors  of 
Placer  county.  The  ordinance  reads  as  fol- 
lows: 

"Section  1.  Every  person,  company  or 
corporation  engaged  In  or  who  shall  hereafter 
«igage  in  the  bnsiness  of  raising,  grazing, 
herding  or  pasturing  sheep  or  goats  within 
the  county  of  Placer,  state  of  California, 
shall  procure  and  pay  for  a  license  therefor, 
from  the  license  Collector  of  the  county  of 
Placer,  of  five  cents  per  head  per  annum 
(later  changed  to  three  cents  per  head)  for 
each  bead  of  sheep  and  goats,  grazed,  herded 
or  pastured  within  said  county  of  Placer 
by  such  person,  company  or  corporation. 
No  license  shall  be  Issued  under  this  ordi- 
nance for  any  term  or  period  less  than  one 
year. 

"Sec.  2.  It  Is  the  duty  of  the  license  col- 


lector to  collect  the  licenses  under  tiie  ordi- 
nance, and  as  compensation  for  collecting 
the  same  he  may  retain  for  his  own  use.  an 
amount  equal  to  twenty-five  per  cent  of  the 
moneys  collected  for  licenses  under  this  ordi- 
nance, and  shall  pay  Into  the  treasury  of 
Placer  county  all  sums  so  collected  in  excess 
of  his  said  compensation  of  twenty-five  per 
cent,  which  amount  shall  be  placed  in  the 
general  road  fund  of  Placer  county.  He  may 
enforce  the  collection  of  such  licenses  In  the 
manner  provided  by  section  3360  of  the 
Political   Code  of  the  state  of  California. 

"Sec.  8.  Eveiy  person,  company  or  cor- 
poration who  shall  neglect  or  refuse  to  pro- 
cure the  license  provided  for  In  section  1  of 
this  ordinance,  at  the  time  or  before  the  com- 
mencement of  the  business  in  this  ordinance 
named,  is  guilty  of  a  misdemeanor,  and  up- 
on conviction  thereof  shall  be  fined,  In  ad- 
dition to  the  amount  of  the  license  herein 
levied,  the  sum  of  one  hundred  dollars,  to 
be  recovered  in  any  court  of  competent  juris- 
diction in  the  county  of  Placer. 

"Sec.  4.  This  ordinance  shall  take  effect 
and  be  In  force  on  and  after  thirty  days 
from  Its  passage." 

The  ordinance  was  passed  April  13,  1892. 
Its  due  passage  Is  admitted  and  the  liability 
for  the  license  tax  conceded,  providing  the 
ordinance  Is  a  valid  one.  The  defendant  de- 
murred to  the  complaint  upon  the  ground 
the  same  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Demurrer  over- 
ruled and  the  defendant  declining  to  answer, 
judgment  was  rendered  against  It  and  in 
favor  of  plaintiff,  from  which  judgment  de- 
fendant appeals. 

The  question  to  be  determined  Is,  "Is  the 
ordinance  in  question  Intended  to  regulate 
the  business  of  sheep  raising,  grazing,  herd- 
ing, and  pasturing,  or  is  It  for  revenue  only?" 
When  the  ordinance  was  passed  the  board 
of  supervisors  had  the  power  to  license  busi- 
ness generally  for  the  purpose  of  both  regula- 
tion and  revenue.  Subdivision  27.  §  25,  Act 
March  31,  1891;  St  1891,  p.  306,  c.  216. 
This  grant  of  power  is  also  found  In  sub- 
division 25.  {  25,  County  Government  Act 
1897  (St  1897,  p.  465,  c.  277),  but  Is  repealed 
by  implication  by  section  3306,  Pol.  Code,  as 
amended  In  1901.  St  1901,  p.  635,  c  209. 
Ex  parte  Pflrrmann,  134  Cal.  143,  66  Paa  205. 
Section  3306,  supra,  as  amended,  grants  to  the 
board  of  supervisors  "In  the  exercise  of  their 
police  powers,"  power  to  license  all  and  every 
business,  not  prohibited,  for  purposes  of  regu- 
lation and  not  otherwise.  So  that  whatever 
power  the  board  possesses  to  Impose  a  license 
tax  on  business  is  found  in  section  3366,  Pol. 
Code,  and,  as  has  been  seen,  this  power  Is  limit- 
ed to  license  for  regulation  alone.  The  ordin- 
ance does  not  by  any  word  or  expression  indi- 
cate that  the  business  of  sbeep  raising,  graz- 
ing, herding,  and  pasturing  is  to  be  regulated 
thereby  in  any  way.  There  Is  no  privilege  to 
be  enjoyed  by  paying  the  license,  further  than 
the  immunity  against  arrest  and  fine  if  the 
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license  be  not  paid,  to  any  sheep  business 
In  the  county,  no  protection  to  the  business, 
and.  no  protection  or  advantage  secured  to 
anyone  owning  property  in  the  county.  It  Is 
claimed  that  as  the  power  Is  In  the  board  to 
pass  an  ordinance  Imposing  a  license  tax  for 
the  purpose  of  regulation,  and  an  ordinance 
having  been  passed  Imposing  a  license  tax  and 
is  silent  as  to  the  purpose,  it  must  be  pre- 
sumed the  board  had  no  other  purpose  in 
view.  But  we  think  no  such  •  presumption 
could  be  indulged  as  to  this  ordinance,  for  it 
was  passed  when  the  board  had  the  power  to 
license  for  the  purposes  of  regulation  and  for 
revenue  both.  All  presumptions  in  favor  of 
the  validity  of  the  ordinance  must  have  ex- 
isted when  the  power  was  exercised,  and, 
there  being  nothing  upon  the  face  of  the  ordi- 
nance or  in  the  law  granting  the  power  to 
pass  it,  which  would  indicate  its  purpose  to 
be  for  regulation  only,  it  cannot  be  said  now 
under  the  changed  conditions,  the  restriction 
of  the  power  of  the  board,  that  the  license  tax 
is  for  regulation  alone  or  at  all.  In  Ex  parte 
Dickey,  144  Cal.  235,  77  Pac.  924,  103  Am.  St 
Rep.  82,  66  L.  R.  A.  928,  the  court  says: 
"Large  discretion  is  necessarily  vested  in  the 
Legislature  to  determine  not  only  what  the 
public  requires,  but  what  measures  are  neces- 
sary for  the  public  Interest."  Tlils,  no  doubt, 
applies  to  the  legislative  body  of  the  county, 
the  board  of  supervisors.  But  we  understand 
when  a  power  is  granted  to  such  board,  and 
the  discretion  In  using  It,  such  discretion  must 
be  exercised  within  the  power  possessed  by 
such  board.  Dobbins  v.  City  of  Los  Angeles, 
139  Cal.  183,  72  Pac.'  970,  96  Am.  St  Rep.  95. 
The  keeping,  herding  and  grazing  of  large 
bands  of  sheep  and  the  driving  of  them  from 
place  to  place  surely  Is  a  business  calling  for 
the  exercise  of  the  police  power  of  the  board 
to  regulate.  Flanlgan  v.  Sierra  County,  196 
U.  S.  533.  25  Sup.  Ct  314,  49  L.  Ed.  597 
decided  at  the  October  term,  1904,  and  cited 
by  appellant,  contained  the  same  questions  In- 
volved In  this  appeal.  An  ordinance  passed  by 
the  board  of  supervisors  of  Sierra  county  pro- 
vided that  all  persons  "engaged  In  the  busi- 
ness of  raising,  grazing,  herding  or  pasturing 
sheep  In  the  county  of  Sierra"  must  pay  a 
license  tax  at  the  rate  of  10  cents  for  each 
sheep.  Flanlgan  refused  to  pay  the  license 
tax  and  suit  was  brought  to  collect  the  same. 
The  Supreme  Court  of  the  United  States  held 
that  subdivision  25  of  section  25  of  the  county 
government  act  of  1897  (giving  power  to 
boards  of  supervisors  to  license  for  revenue 
and  regulation)  was  repealed  by  the  enact- 
meiit  of  the  amendment  to  section  3366,  Pol. 
Code,  of  March  23,  1901.  The  court  further 
says :  "Under  the  authority  of  the  California 
cases,  it  must  be  regarded  as  a  revenue  meas- 
ure." Lassen  County  v.  Cone,  72  Cal.  387, 
14  Pac.  100 ;  Ex  parte  Mlrande,  73  Cal.  365, 
14  Pac.  888;  City  of  Sonora  v.  Curtln,  137 
Cal.  583,  70  Pac.  674 ;  Santa  Monica  v.  Guid- 
Inger,  137  Cal.  658,  70  Pac.  732.    Under  the 


antborltles  quoted,  and  especially  that  of 
196  D.  S.  653,  25  Sup.  Gt  814,  49  L.  Ed.  597, 
we  conclude  that  the  ordinance  under  con- 
sideration Is  for  revenue  only,  and  that  the 
power  of  the  board  of  snpervlsors  to  pass 
such  an  ordinance  which  was  found  In  sub- 
division 25  of  section  25  of  the  county  gov- 
ernment act  of  1807  was  repealed  by  the 
amendment  of  section  3366,  PoL  Code,  made 
March  23,  1901. 
The  Judgment  Is  reversed. 

We  concur:    CHIPMAN,  P.  J.;  MCLAUGH- 
LIN, J. 


(2  Cal.  App.  taS} 

MANNIX  V.  TRTON  et  al. 

(Court  of  Appeal,  Third  District,  California. 
Jan.  3,  1906.) 

Appeai>-Motion  to  Dismiss— Continuance. 
Where  a  motion  to  dismiss  an  appeal  for 
failure  to  sei^e  notice  ot  appeal  on  a  party  de- 
fendant involved  the  examination  of  the  tran- 
script containing  76  pages,  it  would  be  con- 
tinued to  the  bearing  of  the  appeal. 

Appeal  from  Superior  Court,  Sacramento 
County;  J.  W.  Hughes,  Judge.  , 

Action  by  D.  J.  Mannix  against  William 
H.  Tryon  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  Tryon  appeals. 
On  motion  to  dismiss.    Continued  to  bearing. 

A.  L.  Sblnn  and  R.  L.  Shinn,  tor  appellant 
R.  Platnauer,  for  respondent 

Mclaughlin,  j.   This  is  a  motion  to 

dismiss  an  appeal  from  a  judgment  foreclos- 
ing the  lien  of  a  subcontractor.  The  appeal 
is  prosecuted  by  the  owner  of  the  premises, 
and  respondent  bases  the  pending  motion 
on  the  ground  that  no  notice  of  appeal  was 
served  upon  the  original  contractor,  who 
was  a  party  defendant  Appellant  resisting 
the  motion,  contends  that  such  contractor  Is 
not  an  adverse  party,  because  reversal  will 
aid  instead  of  Injuring  him.  This  contention 
rests  on  the  proposition  that  as  the  judgment 
against  the  original  contractor  Is  for  the  sum 
of  $187  It  must  fall  if  the  lien  Is  declared 
Invalid.  Nlller  v.  Carlisle,  127  Cal.  827, 59  Pac. 
785.  Of  course,  this  woulu  depend  upon  the  rea- 
sons which  rendered  reversal  necessary.  R& 
versal  for  mere  error  would  simply  add  the 
expenses  of  a  new  trial  to  the  burdens  of  the 
original  contractor,  while  reversal  for  reasons 
which  destroyed  the  Hen  would  probably 
have  the  eCtect  claimed  by  appellant 

The  point  Involves  the  examination  of  the 
transcript,  which  contains  76  pages,  and  upon 
the  authority  of  Hlbernia  S.  &  L.  Society  v. 
Behnke.  118  Cal.  498,  50  Pac.  666,  the  moUon 
is  continued  until  the  hearing  upon  tbe  ap- 
peal, with  permission  to  respondent  to  in- 
clude tbe  points  in  support  of  the  motion  In 
bis  brief,  to  which  appellant  may  r^ly. 

We  concur:  CHIPMAN,  P.  J.;  BUCK- 
LES, J. 
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O  Cal.  App.  602) 

0.  L.  SHAFTER  ESTATE  CO.  v.  ALVORD 

et  al. 

(Court  of   Appeal,   First   District,   Galifotnla. 

Jan.  3,  1906.    Retiparing  denied  by  Su- 

reme  Court  Feb.  28.  1906.) 

1.  Landlord  and  Tenant— Contracts— Con- 
STB  ucnoN — Leases. 

Where  an  instrument  granted  to  defendants 
the  use  of  and  the  right  to  occupy  certain  lands 
described  as  a  game  preserve,  and  provided  that 
it  was  understood  that  any  failure  on  defend- 
ants' part  to  perform  any  of  the  agreements  ex- 
pressed should  work  "a  forfeiture  of  this  lease," 
and  plaintiff  in  its  complaint  alleged  that  it  "en- 
tered into  a  certain  indenture  of  lease,"  and 
that  "at  the  time  of  the  commission  of  said 
acts  last  aforesaid  such  defendants  were  tenants 
of  said  plaintiff  under  and  by  virtue  of  said 
lease,  and  for  the  purposes  therein  mentioned," 
the  instrument  would  be  regarded  as  a  lease, 
creating  the  relation  of  landlord  and  tenant. 
.  (Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant,  S§  61-C5.] 

2.  FiXTDBEs— Right   to    Remove — Landlord 
AND  Tenant. 

Civ.  Code,  {  1019,  declares  that  a  tenant 
may  remove  from  the  demised  premises  during 
the  continuance  of  his  term  anything  affixed 
thereto  for  the  purpose  of  trade,  manufacture, 
ornament,  or  domestic  use,,  if  the  removal  can 
be  effected  without  injury  to  the  premises,  un- 
less the  thing  has  become  an  integral  part  of 
the  premises.  Held,  that  where  defendants 
rented  certain  property  from  plaintiff  to  be 
used  as  a  game  preserve,  and  erected  thereon 
a  bouse  and  bam  built  on  mudsills  for  the  use 
of  guests  and  the  keeper  of  the  preserve,  which 
buildings  could  be  removed  without  injury  to  the 
land,  defendants  were  entitled  to  remove  the 
same  during  the  term  of  the  lease. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Fixtures,  S§  22-31.] 

3.  Evidence— Opinion— Conclusions. 

Where,  .n  an  action  by  a  landlord  to  re- 
cover damages  against  his  tenant  for  the  re- 
moval of  certain  buildings,  a  witness  described 
the  house  in  question  in  detail,  and  its  manner 
of  construction,  it  was  not  error  to  sustain  an 
objection  to  a  question  as  to  whether  the  house, 
when  completed,  "was  a  substantial  structure. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {§  22o&-2263.] 

Appeal  from  Superior  Court,  Marin  Coun- 
ty; F.M.  AngellottI,  Judge. 

Action  by  the  O.  L  Shafter  Estate  Com- 
pany against  W.  Alvord  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

M.  B.  Kellogg  and  A.  E.  Sbaw,  for  appel- 
lant Bishop,  Wheeler  &  Eoefler,  for  re- 
spondents. 

COOPER,  J.  This  action  was  brought  to 
recover  damages  for  the  removal  of  a  house 
and  barn  upon  an  alleged  breach  of  a  cov- 
enant to  maintain  fixtures.  The  trial  court 
granted  a  nonsuit,  and  Judgment  was  enter- 
ed for  defendants.  This  appeal  Is  from  the 
judgment  The  facts  are  substantially  as 
follows:  On  the- 19th  of  August,  1890,  the 
plaintiff,  by  an  Instrument  In  writing,  let  to 
deff  uitants  the  rights  of  fishing,  hunting,  and 
shooting  upon  the  lands  described  in  the 
Instrument  for  the  term  of  five  years  from 


the  said  date,  with  the  privilege  to  defend- 
ants of  renewal  for  another  five  years,  which 
renewal  was  made,  extending  the  original 
agreement  and  the  rights  thereunder  to 
August  19,  1900.  As  a  consideration  for  the 
privileges  granted,  the  defendants  agreed  to 
protect  the  property  from  fire;  keep  off 
trespassers;  to  prosecute  all  trespassers  at 
their  own  expense;  to  hold  inviolable  the 
rights  of  other  tenants;  not  to  destroy  fences, 
and  in  case  of  Injury  thereto  to  repair 
the  same;  to  keep  the  gates  closed;  to  main- 
tain the  fixtures,  and  protect  the  trees,  shrub- 
bery, and  growing  crops.  The  defendants  en- 
tered upon  the  pr<^)erty  under  the  contract 
and,  for  their  own  uses  and  purposes,  erect- 
ed a  small  bouse  and  bam.  The  house  was 
occupied  by  their  gamekeeper,  and  they  used 
the  rooms  in  the  house  for  sleeping  pur- 
poses when  staying  over  night  on  the  premises. 
The  bam  was  used  for  keeping  the  horse 
of  the  gamekeeper  and  the  horses  of  the 
defendants  when  desired  by  them.  The  house 
was  a  substantial  structure  resting  upon  the 
i  ground.  When  the  house  was  being  built, 
the  ground  was  removed  in  places  and  the 
mudsills  let  in,  or  partly  In,  the  soil.  The 
house  and  barn  were  structures  necessary 
to  the  full  enjoyment  by  defendants  of  the 
privileges  granted,  and  were  erected  by 
defendants  at  their  own  expense  and  for 
their  own  uses  and  purposes.  Prior  to  the 
termination  of  the  agreement  the  house  and 
bam  were  removed  by  defendants  without 
Injury  to  the  premises.  The  question  Is  as 
to  whether  the  house  and  bam  belonged  to 
plaintiff  as  fixtures  at  the  time  of  their  re- 
moval. 

Appellant  contends  that  the  instrument  was 
not  a  lease,  but  a  mere  license,  and  that 
therefore  the  relation  of  landlord  and  ten- 
ant did  not  exist  between  plaintiff  and  de- 
fendants. We  are  of  opinion  that  the  in- 
Btrament  was  a  lease,  and  that  the  relation 
of  landlord  and  tenant  was  created  by  it 
It  granted  to  the  defendants  the  use  of  and 
the  right  to  occupy  the  lands  therein  described 
for  certain  named  purposes.  The  term  was 
fixed  In  the  instrament  The  defendants 
entered  thereunder  and  for  the  purposes  there- 
in specified.  The  entry  was  by  permission  of 
the  owner.  The  .conditions  and  covenants 
defining  the  rights  of  the  parties  were  set 
forth  In  the  instrument  The  last  clause  is 
as  follows:  "It  Is  further  mutually  under- 
stood and  agreed  that  any  failure  on  the 
part  of  the  party  of  the  second  part  to  per- 
form any  of  the  agreements  expressed  herein 
shall  work  a  forfeiture  of  this  lease."  In 
the  complaint  the  plaintiff  alleges  than  It 
"entered  into  a  certain  Indenture  of  lease,*' 
and  that  "at  the  time  of  the  commission  of 
said  acts  last  aforesaid  said  defendants  were 
tenants  of  said  plaintiff  under  and  by  virtue 
of  said  lease  and  for  the  purposes  therein 
mentioned."  In  Security,  etc.,  Co.  v.  Wlll- 
atnette,  etc.,  Co.,  99  Cal.  636,  34  Pac.  321,  the 
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lease  was  for  certain  defined  purposes,  and 
not  exclusive,  yet  It  was  held  tliat  the  re- 
lation of  landlord  and  tenant  existed.  In 
Kellogg  V.  King,  114  Cal.  378,  46  Pac.  166,  55 
Am.  St  Rep.  74,  It  was  held  that  the  lessee 
Of  the  hunting  privileges  on  certain  lands 
could  maintain  ejectment  as  to  those  lands, 
and  that  the  reservation  of  the  right  of  pas- 
turage In  the  lessors  "In  no  way  affects  or 
militates  against  the  excluslveness  of  plain- 
tiff's rights  in  the  premises  as  a  hunting 
preserve,  which  the  lease  clearly  contem- 
plates." In  Conrad  v.  Saginaw  Mining  Co., 
54  Mich.  249,  20  N.  W.  39,  52  Am.  Rep.  817, 
it  was  held  that  an  instrument  granting  to 
defendant  the  right  to  enter  upon  lands  and 
prosi)ect,  mine,  and  quarry  on  the  same  for 
15  years,  created  the  relation  of  lan41ord  and 
tenant  It  therefore  follows  that  the  rights 
and  liabilities  of  plaintiff  and  defendants  as 
to  the  privileges  granted  were  those  of  land- 
lord and  tenant 

The  next  question  is  as  to  whether  the  de- 
fendants had  the  right  to  remove  the  house 
and  barn  under  section  1019  of  the  Civil 
Code,  which  provides:  "A  tenant  may  re- 
move from  the  demised  premises  any  time 
during  the  continuance  of  bis  term  anything 
affixed  thereto  for  the  purpose  of  trade,  man- 
ufacture, ornament,  or  domestic  use.  If  the 
removal  can  be  effected  without  injury  to  the 
premises,  unless  the  thing  has,  by  the  man- 
ner in  which  It  Is  affixed,  become  an  Integral 
part  of  the  premises."  The  above  section 
is  broad  in  its  terms,  and  includes  every- 
thing that  the  tenant  may  affix  to  the  prem- 
ises for  the  purposes  therein  designated. 
Whotever  the  rule  may  have  been  at  common 
law  the  modem  decisions,  both  in  this  coun- 
try and  in  England,  in  regard  to  tbe  removal 
of  fixtures,  as  between  landlord  and  tenant, 
most  liberally  construe  tbe  right  in  favor  of 
the  tenant  In  all  cases,  where  the  improve- 
ments are  erected  at  the  expense  of  the  ten- 
ant for  bis  own  uses  and  purposes  under  the 
lease,  policy  and  justice  demand  that  the 
tenant  should  he  allowed,  before  tbe  expira- 
tion of  the  lease,  to  remove  them,  provided 
that  the  removal  does  not  Injure  the  freehold 
nor  operate  to  the  injury  of  the  inheritance. 
Tbe  landlord  pays  nothing  for  the  fixtures, 
and  there  would  be  no  justice  in  allowing 
him  to  take  them  from  the  tenant  without 
consideration.  If  the  lessee  pays  the  hire 
of  the  property,  or  performs  the  other  cove- 
nants of  bis  lease,  and  returns  It  in  as  good 
a  condition  as  be  found  It,  the  landlord 
should  be  satisfied.  In  Wiggins  Ferry  Co.  y. 
O.  &  M.  Ry.  Co.,  142  U.  S.  415,  12  Sup.  Ct 
194,  35  U  Ed.  1055,  the  court  said :  "As  be- 
tween landlord  and  tenant,  or  one  in  tempo- 
rary possession  of  lands  under  any  agreement 
whatever  for  the  use  of  the  same,  the  law 
Is  extremely  indulgent  to  the  latter  with  re- 
spect to  the  fixtures  annexed  for  a  purpose 
connected  with  such  temporary  possessioa" 
U  we  apply  the  above  elementary  principles 


to  the  case  at  bar  the  judgment  must  be  af- 
firmed. Tbe  defendants  leased  the  premises 
for  the  purposes  of  hunting  and  fishing  there- 
on. Whether  we  call  bunting  and  fishing  a 
business  or  trade  makes  no  difference  In 
principle.  The  bouse  and  bam  were  erected 
by  defendants  for  tbe  purposes  of,  and  to 
enable  them  to,  hunt  and  flab  upon  tbe  prem- 
ises. Tbe  principle  here  decided  was  applied 
In  Van  Ness  v.  Pacard,  2  Pet  137,  7  L.  Ed. 
374,  in  a  case  where  a  tenant  with  tbe  view 
of  carrying  on  bis  business  as  a  dairyman, 
and  for  a  residence  of  his  family  and  serv- 
ants engaged  In  that  business,  erected  a 
building  larger  and  more  valuable  than  tbe 
building  in  controversy  here.  It  was  held 
that  the  size  of  the  building  or  the  materials 
of  which  it  was  built  were  unlmportaut  and 
that  the  tenant  had  the  right  to  rei/iove  it 
In  Security,  etc.,  Co.  v.  Willamette,  ftc,  Co, 
supra,  it  was  held  that  a  building  erected  by 
a  tenant  as  an  office  and  place  for  Its  em- 
ployes to  sleep  was  a  trade  fixture,  and  that 
It  could  be  removed  by  the  tenant  before  the 
expiration  of  bis  lease.  In  McDonough  v. 
Stnrbird,  105  Cal.  15,  38  Paa  510.  It  was  held 
that  an  office,  erected  by  a  tenant  of  a  lum- 
ber yard  and  resting  upon  mudsills,  might 
be  removed  by  tbe  tenant  as  a  trade  fixture 
during  bis  term.  In  Mears  T.  Callender,  It. 
R.  Ch.  Div.  888  (1901),  It  was  held  that  a 
conservatory  erected  for  the  purposesof  trade, 
as  by  a  flower  vendor,  is  removable;  and  so 
as  to  a  building  erected  on  a  vacant  lot 
for  tbe  purpose  of  a  livery  stable  (Firth  v. 
Rowe,  53  N.  J.  Eq.  520,  32  Atl.  10C4) ;  and  a 
building  erected  to  cover  or  to  contain  ma- 
chinery (Carr  v.  Georgia  Railroad  Co.,  74 
Ga.  74);  and  a  building  erected  for  tbe  pur> 
pose  of  a  saloon  (I^wls  v.  Ocean  Nav^  etc, 
Co.,  125  N.  Y.  341,  26  N.  B.  801). 

It  was  not  error  to  sustain  defendants' 
objection  to  the  plaintiff's' question  asked  of 
the  witness  Howe,  as  to  whether  the  house 
when  completed  was  a  substantial  structure. 
Tbe  witness  described  the  bouse  In  detail 
and  its  manner  of  construction,  and  the  court 
could  tell  as  to  whether  or  not  it  was  sub- 
stantial; t)esides  we  have  treated  it  as  a  sub- 
stantial structure  In  the  discussion  of  tbe 
case. 

The  judgment  and  order  are  affirmed. 

We  concur:    HARRISON,  P.  J.;  EULIs  J. 


(2  Cal.  A.  6S3> 
GRAT  ct  a1.  t.  MAIER  &  ZOBELEIN 
BREWERY  et  al. 

(Court  of  Appeal,  Second  District,  California. 
Jan.  3,  1006.) 

1.  Vendor  and  Pobchasek— Bona  Pidk  Px«- 
CHASERs— Notice. 

PlaintiFs  predecessor  in  title  as  "party 
of  tbe  first  part"  executed  a  lease  of  certain 
premises  to  defendant  "ag  party  of  the  second 
part"  for  a  term  of  two  years,  wliich  contained 
a  clause  tliat  at  tbe  ezpiratioD  of  tbe  lease  tbe 
party  of  the  "first  part*'  abould  have  the  priv^ 
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lege  of  leasing  the  premises  for  a  furtlier  term 
of  one  year,  etc  UrW,  that  tiie  words  "party 
of  the  first  part"  used  in  such  renewal  clause 
were  ao  plainly  a  clerical  error,  used  in  the 
place  of  party  of  the  "second  part"  intended, 
as  to  put  a  purchaser  of  the  property  on  in- 
quiry as  to  the  tenant's  right  to  renew. 

2.  Landlord    and    Tenant— Lease— Option 
TO  Renew— Mistake. 

Where  the  words  "party  of  the  first  part" 
osed  in  a  renewal  clause  in  a  lease  were  plain- 
ly a  mutual  clerical  error,  the  clause  being 
intended  to  give  the  "tenant,"  who  was  the 
party  of  the  second  part,  the  right  to  a  re- 
newal, it  was  the  duty  of  the  parties  to  'so  read 
the  lease,  and  hence  there  was  no  necessity  for 
any  action  on  the  part  of  either  as  preliminary 
to  the  exercise  of  the  tenant's  option  to  renew. 
and  no  delay  on  the  part  of  either  in  calling 
attention  to  the  mistake  would  impair  such 
rights. 

3.  Same  —  Fobciblb  Detaineb  —  Bqttitable 

ReLIEV— FOKFEITURE     OF     LEASB— REFOBUA- 
TION    OP   INSTBUMENT. 

Where,  in  an  action  of  forcible  detainer, 
plaintiff  seeks  to  have  a  forfeiture  declared,  be- 
cause of  default  in  conditions  of  the  lease,  the 
exercise  of  the  court's  equitable  powers  may 
be  extended  to  a  full  examination  of  all  equities 
involved  and  to  the  granting  of  a  decree  re- 
forming the  lease. 

4.  AppEAir-FiNDiNGS— Review. 

A  finding  that  a  condition  in  a  lease 
against  subletting  without  the  consent  of  the 
landlord  had  been  waived  will  not  be  reversed 
on  appeal,  where  there  is  some  evidence  to 
sustain  it. 

8.  Landlord  and  Tenant— Leases— Renew- 
Ai^-CovENANTS— Notice. 

Where  a  lease  provided  that,  at  the  ex- 
piration thereof,  the  tenant  should  have  the 
privilege  of  leasmg  the  privileges  for  a  further 
term  of  one  year,  commencing  on  the  day  the 
lease  expired,  such  covenant  was  a  contract  for 
a  "renewal"  and  not  an  "extension"  of  the 
lease,  and  required  notice  in  order  to  entitle 
the  lessee  to  exerpise  its  right. 
6.  Same— Time  of  Election. 

A  lease  provided  that  it  should  extend  for 
a  term  of  two  years  ending  on  October  1,  1903, 
and  declared  that  "at"  the  expiration  of  the 
lease  the  lessee  should  have  the  privilege  of 
leasing  the  premises  for  a  further  term  of  a 
year,  commencing  on  the  1st  day  of  October, 
1903.  Held  that,  though  the  lease  expired  at 
midnight  on  September  30,  1903,  the  tenant 
had  the  entire  day  of  October  1st  on  which  to 
give  notice  of  bis  election  to  renew. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Curtis  D.  Wilbur,  Judge. 

Action  by  Harry  Gray  and  another  against 
the  Maler  &  Zobelein  Brewery.  From  a  Judg- 
ment In  favor  of  defendants,  and  from  an 
order  denying  a  new  trial,  plaintiffs  appeal. 
Affirmed. 

Percy  R.  Wllaon  and  Denis  &  Ijoewenthal, 
for  appellants.  Anderson  &  Anderson  and 
Edw.  F.  Wehrle,  for  respondents. 

ALLEN,  J.  Proceedings  In  unlawful  de- 
tainer. Judgment  for  defendants,  from 
which,  and  an  order  denying  a  new  trial, 
plaintiffs  appeal. 

It  appears  from  the  record  that  plaintiffs' 
predecessor  in  title,  as  party  of  the  first  part, 
on  September  28, 1901,  executed  to  defendants 
a  lease  for  the  premises  described  for  the 
term  of  two  years,  commencing  on  the  1st 
day  of  October,  1901,  and  ending  on  the  1st 


day  of  October,  1903;  which  lease  contained 
a  clause  that  the  second  party  should  not 
let  or  underlet  the  whole  or  any  part  of  the 
premises  without  the  conwnt  of  the  first  par- 
ty, and  a  further  provision  that,  at  the  expi- 
ration of  the  lease,  the  party  of  the  "first 
part"  should  have  the  privilege  of  leasing 
the  said  premises  for  a  further  term  of  one 
year,  commencing  on  the  Ist  day  of  October, 

1903,  and  ending  on  the  1st  day  of  October, 

1904.  The  court  finds  that  defendants  sab- 
let  said  premises  shortly  after  the  commence- 
ment of  the  term,  which  was  known  to  plain- 
tiffs' grantor  and  acquiesced  In  by  her  there- 
after until  she  transferred  the  same  to  plain- 
tiffs; that  plaintiffs'  predecessor  in  interest 
and  plaintiffs  at  all  times  acquiesced  therein 
and  received  rent,  knowing  of  such  subten- 
ancy. Before  the  Ist  of  October,  1903,  plain- 
tiffs served  notice  upon  defendants  that  they 
would  not  exercise  the  option  of  leasing  the 
premises  for  another  year,  and  demanded 
possession  at  the  expiration  of  such  lease. 
On  October  1,  1903,  defendants  notified  plain- 
tiffs In  writing  of  their  election  to  hold  said 
premises  for  a  year,  commencing  October  1, 
1903.  Afterwards  plaintiffs  ser^ved  another 
notice,  claiming  possession  on  accoimt  of 
such  subletting,  followed  by  a  three-day 
notice  to  quit  The  court,  in  its  final  Judg- 
ment found  that  the  words  "first  party," 
used  In  said  lease  In  connection  with  the  op- 
tion, were  inadvertently  used,  and  the  words 
"second  party"  were  Intended;  and  ordered 
that  said  lease  be  corrected  accordingly,  and 
gave  judgment  for  defendants. 

The  first  contention  of  appellants  Is  that 
the  mistake  was  not  shown  to  be  mutual; 
and  further,  that  defendants  had  knowl- 
edge thereof  for  nearly  two  years,  and  that 
such  mistake  Is  not  available  as  against  the 
plaintiffs ;  and  further,  that  a  defense  bnsed 
upon  such  mistake  could  not  be  set  up  In  a 
special  proceeding.  A  most  casual  reading 
of  the  lease  will  demonstrate  that  an  error 
was  made  in  the  designation  of  the  parties 
to  whom  the  option  was  granted.  Reading 
the  lease  literally.  It  sought  to  confer  an 
optional  right  upon  the  first  party  which  she 
possessed  under  all  circumstances :  one  needs 
no  optional  or  other  contract  right  to  confer 
the  privilege  to  grant  a  lease  of  his  own.  In 
addition,  the  right  "to  lease"  by  the  ordinari- 
ly accepted  meaning  of  terms  Is  unto  the 
lessee.  The  owner,  or  first  party,  grants  the 
lease,  lets  or  demises  the  leased  premises,  and 
It  Is  the  second  party  who  leases.  These 
considerations  would  lead  any  one  examining 
the  lease  to  see  at  once  that  the  intention  was 
to  grant  an  optional  right  to  the  second 
party,  and  that  the  word  "first"  was  an  error 
of  the  scrivener.  Assuming  this  proposition, 
then,  appellants  and  their  predecessor,  when 
acquiring  this  property,  were  bound  by  all 
of  the  equities  existing  between  the  vendors 
and  the  tenants,  and,  having  knowledge  of 
a  tenant's  possession,  to  act  upon  the  inquiry 
sugKCsted  thereby  and  ascertain  the  tenant's 
rights   and  equities.    Security,  etc.,  Co.  y. 
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Willamette,  ete,  Co..  99  Cal.  641,  34  Pac.  321. 
It  Is  true  that  the  record  Is  not  constructive 
notice  of  a  mistake.  Davis  v.  Ward,  109  Cal, 
189,  41  Pac.  1010,  J5D  Am.  St.  Rep.  29.  And  It 
Is  also  true  that  an  examination  of  the  origi- 
nal lease  of  itself  Imparted  no  notice  other 
than  that  which  would  be  Imparted  by  a  rec- 
ord had  it  been  recorded.  But  an  instru- 
ment. In  either  event.  Imparts  such  notice  as 
a  fair  and  reasonable  construction  thereof 
would  indicate  as  the  meaning  of  the  terms 
employed.  The  strictness  of  the  rule  an- 
nounced In  Davis  v.  Ward,  supra,  should  be 
relaxed  In  cases  where  the  mistake  is  so 
obvious  that  the  actual  intent  may  be  gather- 
ed from  the  Instrument  Imparting  notice. 
The  lease  In  this  case  was  so  worded  as  to 
put  the  purchaser  upon  Inquiry  In  reference 
to  the  true  meaning  and  intent  That  an 
option  to  lease  for  another  year  was  the 
subject  of  the  contract  is  evident ;  that  to 
give  such  option  to  the  first  party  would  be 
meaningless.  To  give  It  effect  as  a  contract, 
therefore.  It  would  necessarily  follow  that  the 
Intention  was  to  give  the  option  to  the  party 
who  alone  could  be  affected  in  bis  status  with 
relation  to  the  property  by  such  option.  "It 
Is  not  the  practice  of  courts  of  Justice  to  di- 
vest pei-sons  of  their  estates  •  •  •  by 
a  strict  Interpretation  of  the  language  of  an 
Instruuieut,  when  the  sense  In  which  the 
words  were  used  Is  apparent  from  other  por- 
tions of  the  instrument,  viewed  in  the  light 
of  attending  facts.  To  ascertain  the  real 
Intention  of  the  parties,  we  view  the  whole 
contract  and  all  of  Its  provisions,  togetiier 
with  the  relations  of  the  parties  towards  each 
Other  •  •  •  and  effect  will  be  given  to 
the  intent  thus  ascertained,  iiowever  clumsily 
the  Instrument  may  be  worded"  (Sprague  v. 
Edwards.  48  Cal.  249);  "and  will  be  so  rend 
In  an  action  at  law,  and  resort  need  not  be 
bad  to  a  court  of  equity  for  reformation." 
(Sprague  v.  Edwards,  supra.  Sjee.  also.  Well 
T.  Jones,  53  Cal.  46.)  These  cases  last  cited 
were  dealing  with  mistakes  where  the  rights 
of  the  original  contracting  parties  only  were 
Involved;  yet  It  seems  to  us  that  all  parties 
to  a  contract.  In  Its  examination  as  to  rights 
thereunder,  being  bound  by  the  obvious  in- 
tent made  evident  by  the  instrument,  any  one 
dealing  with  the  subject-matter  whose  interests 
are  affected  and  oontrollcd  by  the  instrument 
should  be  subject  to  tlie  effect  of  a  like  reading. 
;rhat  which  Is  a  duty  devolving  upon  the  court 
when  considering  a  contract  sliould  be  a  duty 
devolving  upon  the  parties  when  performing 
a  like  act  If,  therefore,  this  duty  was  upon 
the  parties  In  rending  this  lease,  there  was 
no  necessity  for  any  action  upon  the  part  of 
either  party  as  preliminary  to  tlie  e.tercise  of 
their  rights,  and  no  delay  In  calling  attention 
to  the  mistake  by  either  would  impair  rights; 
and  the  fact  that  the  defect  was  so  glaring 
of  itself  to  suggest  the  error  would  establish 
the  mutual  character  of  the  error. 

Entcrtnliilnj;  these  views.  It  is  unnecessary 
to  notice  the  epeclflcatlous  of  error  in  rela- 


tion to  the  action  of  the  court  In  a  special 
proceeding  reforming  an  instrument  It  may 
be  said,  however,  in  passing  this  point — which 
is  an  open  question  In  this  state — that  the 
power  of  a  court  of  equity  is  Invoked  by 
plaintiff  In  every  action  in  forcible  detainer, 
when  be  seeks  In  his  complaint  to  have  a  for- 
feiture declared  on  account  of  default  in 
conditions  of  the  lease.  In  this  case,  a  for- 
feiture Is  sought  on  account  of  a  default  In 
the  subletting  condition.  If  such  an  equi- 
table power  Is  In  a  court  in  cases  of  this  class, 
of  which  we  have  no  doubt  no  reason  is  ap- 
parent why  such  equitable  power  may  not 
be  extended  Into  a  full  examination  of  all 
the  equities  involved,  to  the  end  that  exact 
Justice  be  done.  In  relation  to  the  claim  of 
appellants  that  the  lease  bad  been  forfeited 
by  a  violation  of  the  obligation  not  to  sub- 
let. It  Is  surtlclent  to  say  that  the  court  has 
found  that  all  parties  knew  of  the  subletting 
and  acquiesced  therein,  and  received  rent 
with  such  knowledge.  There  Is  some  testi- 
mony in  the  record  which  supports  this  find- 
ing even  as  to  the  plaintiffs,  and  such  finding, 
therefore,  cannot  be  disturbed  by  us;  and 
the  effect  thereof  Is  a  waiver  of  any  rights 
theretofore  existing  on  account  of  such  viola- 
tion of  the  obligation. 

The  remaining  point  necessary  for  con.<;ider- 
ation  presented  by  appellants  is  tliat  the  Ian- 
gunge  In  the  lease,  giving  It  the  effect  of  ex- 
tending the  option  to  the  second  party,  was 
a  contract  for  a,  renewal,  and  not  an  exten- 
sion of  the  lease.  With  this  contention  we 
agree.  The  proposition  seems  to  be  determin- 
ed in  Siiamp  v.  White,  IOC  Cal.  222,  39  Pac. 
C37;  which,  being  accepted,  signifies  that  no- 
tice is  requisite  to  entitle  the  lessee  to  such 
renewal.  Appellants  Insist  that  such  notice 
being  requisite,  the  original  lease  being  In 
terms  for  two  years,  fixes  the  tenure,  not- 
withstanding the  specified  dates  given  as  the 
commencement  and  ending,  which  are.  In  ef- 
fect two  years  and  one  day.  We  think  that 
the  deterniinntlon  of  this  matter  Is  not  neces- 
sary. The  lease  provides  that  at  the  termin- 
ation of  the  lease  the  optioti  should  be  exer- 
cised. The  notice  was  given  October  1st 
The  original  lease,  even  upon  appellant's 
theory,  expired  at  midnight  of  September 
Sdth.  The  notice  given  on  the  1st  of  October 
was  at  the  termlnntlon.  The  law  knows  no 
parts  of  a  day,  and  will  consider  the  notice 
given  on  that  day  as  being  operative  the 
entire  day,  which  would  give  the  notice  effect 
the  first  moment  of  the  1st  day  of  October, 
which  was  the  precise  time  of  the  expiration 
of  the  old  lease:  and  the  notice,  therefore,  was 
strictly  in  accord  with  the  terms  of  the  lease. 

Notwithstanding  the  very  able  presentation 
of  tlie  points  involved  by  counsel,  we  are 
constrained  to  the  opinion  that  no  error  Is 
apparent  In  the  record,  and  that  the  Judgment 
and  order  appealed  from  should  be  afllrmed, 
and  It  is  so  ordered. 

We  concur:    UUAY,  P.  J.;  SMITH,  J. 
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<2  Cal.  App.  C50} 

WAT  v.  SHAVER  et  ftL 

<Coart  of  Appeal,  Second  District,  California. 
Jan.  3,  1906.) 

1.  Trusts— Declaration— Pleading. 

A  complaint  in  an  action  to  declare  a  trust 
for  the  benefit  of  creditors  whicli  failed  to  al- 
lege that  defendants  bad  denied  the  trust,  that 
the  trustee  had  ever  declined  or  refused  to 
carry  out  t^e  same  according  to  its  terms,  or 
that  defendants  had  notice  or  knowledge  of 
plaintiff's  claim,  was  defective. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  $|  58»-503.] 

2.  Same— Defects  Cubed  bt  Answer. 

In  an  action  to  declare  a  trust,  the  com- 
plaint averred  that  plaintiffs  debtor,  prior  to 
her  decease,  conveyed  the  property  in  question 
to  the-  grantee  on  an  express  trust  to  pay  all 
the  expenses  incurred  by  the  debtor  during  her 
sickness  which  included  plaintiff's  claim,  and 
alleged  that  the  grantor  died  leaving  no  estate, 
and  that  the  property  had  been  decreed  to  be 
held  in  trust  for  decedent's  minor  children. 
Held,  that  the  defects  in  the  complaint  for  fail- 
ure to  charge  that  defendants'  had  denied  the 
trust,  that  they  had  knowledge  of  plaintiff's 
claim,  and  that  the  trustee  had  refused  to  carry 
oat  the  trust  according  to  its  terms,  were  cured 
by  defendants'  answer  denying  the  trust,  the 
indebtedness  and  notice  thereof  b:^  the  guardian 
and  alleging  payment  of  a  sum  in  satisfaction 
of  plaintiff's  claim. 

3.  Saub  —  Enfobcbuent— Presentation  or 
Claims. 

Where  the  residue  of  certain  property  of  a 
decedent  which  had  been  conveyed  to  a  trustee 
had  been  determined  to  be  the  property  of  cer- 
tain defendant  minors,  the  presentation  of  a 
creditor's  claim  against  the  estate  of  the  ^antor 
was  not  a  condition  precedent  to  bis  right  to 
maintain  a  bill  to  enforce  such  trust,  alleged 
to  have  been  made  for  his  benefit,  no  action  be- 
ing sought  against  the  estate,  nor  against  any 
property  belonging  thereto. 

Appeal  from  Superior  Court,  Riverside 
County;  J.  S.  Noyes,  Judge. 

Action  by  E.  Henry  Way  against  Maybelle 
P.  Sbaver  and  others.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

William  6.  Randall,  for  appellant  C.  Im 
McFarlaud  and  Furington  &  Adair,  for  re- 
spondents. 

ALLEN,  3.  Action  to  declare  a  certain 
instrument  a  deed  of  trust  executed  to  secure 
an  Indebtedness,  and  for  an  order  of  sale. 
Judgment  for  defendants  upon  the  pleadings, 
from  wblcb  plaintiff  api>eals. 

The  complaint  avers  certain  unpaid  indebt- 
edness due  plaintiff  from  one  Amy  Robsart 
Sbaver  contracted  during  ttie  last  Illness  of 
the  latter;  that  after  the  same  was  contract- 
ed, to  wit,  on  February  3,  1903,  said  Sbaver 
conveyed  the  premises  described  by  deed  to 
defendant  Helen  Byron  Griffiths,  upon  an  ex- 
press trust  "that  out  of  the  proceeds  of  the 
said  property  the  said  Helen  Byron  Griffiths 
should  pay  all  the  expenses  Incurred  by  the 
said  Amy  Robsart  Shaver  during  her  sick- 
ness"; that  on  February  9th  following  said 
grantor  died,  leaving  no  estate;  that  there- 
after, by  proceedings  regularly  had  in  the 


superior  court  of  Riverside  county,  upon  the 
complaint  of  defendant  Morrison,  guardian 
of  the  minor  children  of  said  decedent,  to 
which  proceedings  plaintiff  was  not  a  party, 
such  property  was  declared  to  be  held  In  trust 
by  said  Griffiths  for  said  children;  and  under 
order  of  court  a  special  commissioner  con- 
veyed the  same  to  said  guardian  defendant, 
who,  It  Is  alleged,  took  such  conveyance  with 
notice  of  the  trust  In  favor  of  the  creditors. 
PialntlQ',  therefore,  prays  that  a  trust  be 
declared  In  favor  of  plaintiff  for  the  amount 
of  l)is  claim,  and  that  the  premises  be  sold 
in  satisfaction  thereof.  An  answer  was  filed 
by  defendants,  denying  the  trust,  the  indebt- 
edness, and  notice  of  the  trust  by  the  guard- 
ian; and  payment  of  a  sum  U  satisfaction  of 
plainllfTs  claim  was  alleged. 

It  is  claimed,  upon  the  authority  of  Hlber- 
nia  Savings  &  Loan  Society  v.  Thoronton, 
117  Cal.  481,  49  Pac.  073,  that  on  a  motion 
for  Judgment  on  the  pleadings  the  allegations 
of  tbe  answer  must  be  ignored  and  the  com- 
plaint tested  as  upon  general  demurrer.  Ap- 
plying this  test  to  the  complaint  alone,  it  is 
lusuUicient  to  authorize  tbe  Interposition  of 
a  court  of  equity  to  declare  a  trust;  for  the 
defendants  are  not  averred  to  have  denied  the 
same,  nor  were  there  any  averments  that  de- 
fendants had  notice  or  knowledge  of  the  plain- 
tiff's claim,  nor  that  the  trustee  bad  ever  de- 
clined or  refused  to  carry  out  the  trust  ac- 
cording to  Its  terms.  But  the  case  of  Hiber- 
nla  Savings  &  Loan  Soc.  v.  Thoronton,  how- 
ever, may  be  easily  distinguished  from  the 
case  under  consideration.  The  doctrine  of 
tbat  case  must  be  considered  in  the  light  of  the 
facts  under  which  the  court  was  applying 
rules  of  law  and  practice.  There  the  action 
was  at  law  upon  a  promissory  note.  Tbe  an- 
swer, set  up  tbe  fact  tbat  it  was  secured  by 
mortgage,  thereby  pleading,  under  section  726. 
Code  of  Civil  Procedure,  a  complete  defense 
at  law,  and  tbe  court  determined  that  on  a 
motion  for  Judgment  upon  the  pleadings  the 
averments  in  relation  to  tbe  mortgage  found 
only  in  the  answer  could  not  be  considered. 
Tbe  reason'  is  obvious;  tbe  effect  of  the  alle- 
gations of  the  answer  were  such,  if  true,  to 
defeat  the  action,  and  evidence  was  necessary 
to  establish  the  same.  In  this  case  the  allega- 
tions are  in  aid  of  the  complaint.  In  the  ab- 
sence of  allegations  that  the  trustee  denied  tbe 
trust.  Jurisdiction  in  equity  to  declare  the  same 
would  not  appear  by  tbe  complaint  alone;  yet 
by  this  motion  the  court  was  bound  to  consider 
such  admissions  of  the  answer  as  would  have 
the  effect  to  obviate  proof  of  particular  mat- 
ters on  plaintiff's  part,  and  If  tbe  complaint, 
coupled  with  such  admissions,  conferred  Ju- 
risdiction in  equity  to  declare  a  trust,  the 
motion  for  a  Judgment  should  have  been  de- 
nied. Tr«^ting  tlie  complaint  as  one  for  tbe 
foreclosure  of  a  deed  of  trust  given  to  secure 
an  Indebtedness,  and  applying  the  same  rules, 
we  find  tbat  there  was  no  demand  upon  the 
trustee  to  enforce  the  trust,  nor  any  refusal 
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so  to  do,  nor  any  facts  from  which  It  might 
be  Inferred,  nor  any  notice  or  knowledge  of 
plaintiff's  claim  is  averred,  without  which 
averments  a  complaint  would  be  insufficient 
in  an  action  brought  by  a  beneflclary  to  en- 
force a  trust  Citizens'  Bank  t.  Los  Angeles, 
etc.  Co.,  131  Cal.  190,  63  Pac.  462,  82  Am.  St 
Rep.  341.  Yet  the  answer  again  comes  to  the 
relief  of  the  complaint  and  admits  knowledge 
of  the  claim,  denies  the  validity  thereof  and 
pleads  payment,  the  effect  of  which  allega- 
tions is  to  admit  that  a  formal  demand  would 
have  been  unavailing,  and  therefore  not  an 
essential  prerequisite.  Smith  t.  Dom,  96 
Cal.  73,  30  Pac.  1024. 

The  position  of  counsel  for  respondent 
that  the  claim  should  be  presented  against 
the  estate  as  a  condition  precedent  to  the  ac- 
tion cannot  be  maintained,  as  the  action  is 
not  sought  against  the  estate,  or  any  property 
belonging  thereto.  It  nfflrmativcly  appears 
from  the  complaint  that  the  proceeds  were  to 
be  applied  in  a  certain  direction,  which  of 
necessity  gives  authority  for  a  sale  that  such 
proceeds  might  be  produced;  hence  no  inter- 
est in  the  specific  property  was  retained. 
And  it  further  appears  from  the  complaint 
that  any  excess  has  been  determined  the 
property  of  the  defendant  minors;  so,  un- 
der no  condition  can  the  estate  of  the  gran- 
tor be  affected  by  the  Judgment  Hence, 
no  presentation  of  the  claim  was  necessary. 

We  are  of  opinion  that  the  court  erred  In 
granting  Judgment  upon  the  pleadings,  and 
the  Judgment  is  reversed  and  cause  remanded 
for  further  proceedings. 

We  concur:    GRAY,  P.  J.;  SMITH,  J. 

(2  Cal.  App.  606) 

ESCONDIDO  LUMBER,  HAY  &  GRAIN  CO. 
V.  BALDWIN. 

(Court  of  Apnea],  Second  District,  California. 
Jan.  3,  1006.    Rehearing  Denied  by  Su- 
preme Court  Feb.  28,  1900.) 

L  Schools  and  School  Distbicts  —  Con- 

TBACTS— Individual  Interest  of  Trustee. 
Where  a  contract  for  the  construction  of  a 
pchoolhouse  was  properly  let  to  a  solvent  con- 
tractor, and  was  fully  completed,  the  fact  that 
the  contractor  purchased  the  lumber  required 
from  a  corporation  in  which  one  of  the  trustees 
of  the  school  district  was  a  stockliolder,  and 
thereafter  ai?signed  the  orders  drawn  for  the 
amount  due  under  the  contract  through  an  at- 
torney to  such  corporation,  was  not  a  viola- 
tion of  Pol.  Code,  {  1876,  declaring  that  no 
school  trustee  shall  be  interested  in  any  con- 
tract made  by  the  board  of  which  he  is  a  mem- 
ber, etc. 
2.  Pleadings— Issues  and  Pboop. 

Where  the  complaint  in  a  proceeding  to 
compel  payment  of  certain  school  orders  alleged 
that  the  orders  were  in  due  form,  and  such  al- 
legation was  not  controverted  by  the  answer, 
proof  and  findings  of  such  fact  were  unneces- 
sary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Pleading,  |  1228.] 

8.  Appeal— Admission   of   Evidence— Pbkj'- 

ODICE. 

Where  a  contract  for  the  construction  of  a 
schoolbouse  was  free  from  vice,  but  payment 


was  denied  because  the  contractor  purcliased 
materials  from  a  corporation  in  which  a  school 
trustee  was  a  stockholder,  the  school  district 
was  not  prejudiced  by  the  admission  of  evidence 
of  the  remoteness  ol  other  lumber  yards  than 
that  from  which  the  materials  were  purchased 
from  the  place  where  the  building  was  erected. 

Appeal  from  Superior  Court,  San  Diego 
County;  E.  S.  Torrance,  Judge. 

Mandamus  on  petition  of  Escondido  Lum- 
ber, Hay  &  Grain  Company  against  H.  J. 
Baldwin.  From  a  Judgment  In  favor  of  petl- 
tiouer,  defendant  appeals.    Affirmed. 

Casius  Carter,  Dist  Atty.,  W.  R.  Andrews, 
Deputy  Dist  Atty.,  and  F.  P.  Willard.  for 
appellant  W.  H.  Francis  and  Haines  & 
Haines,  for  respondent 

ALLEN,  J.  Petition  for  writ  of  mandate. 
Findings  and  Judgment  in  favor  of  petitioner, 
from  which  the  respondent  to  the  writ  ap- 
peals. 

From  the  record  It  appears  that  G.  V. 
Thomas  was  on  July  12,  1904,  one  of  the 
trustees  of  the  EiScondldo  school  district,  and 
at  the  same  time  was  a  stockholder  In  and 
director  and  general  manager  of  the  plain- 
tiff corporation;  that  on  said  date  the  school 
district  entered  into  a  contract  with  one  S.  M. 
Stewart  to  construct  a  schoolhouse  for  the 
sum  of  $750;  that  Stewart  was  at  the  time 
solvent  and  with  means  to  pay  for  the 
materials  necessary  for  use  in  such  house 
otherwise  than  from  money  to  arise  upon  such 
contract;  that  when  said  contract  was  en- 
tered into  no  agreement,  express  or  implied,, 
existed  between  Stewart  and  said  trustees, 
or  either  of  them,  with  reference  to  the  fur- 
nishing of  the  materials,  or  any  portion  of 
them,  necessary  for  use  in  such  construction; 
that  after  the  execution  of  such  contract, 
Stewart  purchased  from  plaintiff  corporation 
certain  of  the  lumber  used  in  said  building, 
and  said  Thomas  knew  of  its  intended  use 
when  delivered.  The  schoolbouse  was  reg- 
ularly and  properly  constructed,  and  by  said 
trustees  accepted;  and  orders  were  drawn 
in  due  form  of  law  on  Hugh  J.  Baldwin,  the 
county  superintendent  of  schools,  for  the 
amount  of  the  contract  price  and  certain  ex- 
tras furnished  by  Stewart;  that  said  orders 
were  assigned  by  the  contractor  to  one  Frau- 
ds, acting  as  attorney  for  plaintiflF,  who, 
before  the  bringing  of  this  proceeding,  as- 
signed the  same  to  plaintlCF ;  that  such  orders 
were  presented  to  the  superintendent  of 
schools  of  San  Diego  county,  who  refused  to 
draw  requisitions  on  the  county  auditor 
therefor ;  that  sufficient  funds  were  on  hand 
In  the  county  treasury  to  the  credit  of  the 
school  district  from  which  said  orders  could 
be  paid. 

The  refusal  of  the  school  superintendent 
to  draw  such  requisitions  Is  based  on  the 
proposition  that  the  contract  was  void  be- 
cause in  violation  of  section  1876  of  the  Po- 
litical Code,  which  reads:  "No  school  trustee 
or  member  of  any  board  of  education  mus'. 
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be  Interested  In  any  contract  made  by  the 
board  of  which  he  is  a  member ;  and  any  con- 
tract made  In  violation  of  this  provision  Is 
void."  This  contention  is  untenable.  The 
contract  was  valid  under  the  findings  of  the 
court  when  executed.  The  mere  fact  that 
the  contractor,  without  previous  arrange- 
ment or  agreement,  saw  fit  to  buy  of  a  cor- 
poration for  which  one  of  the  trustees  was 
an  agent  certain  materials  used  In  the  con- 
struction of  the  bouse  would  not  render  the 
contract  void,  voidable,  or  ordinarily  subject 
it  to  merited  criticism.  The  only  possible 
conflicting  interest  which  could  In  any  sense 
lie  said  to  exist,  whereby  the  trustees'  act 
could  be  Influenced,  would  be  in  connec- 
tion with  the  accej)tance  of  the  building 
when  completed.  But  it  Is  not  pretended  or 
claimed  that  the  building  was  not  properly 
constructed,  from  which  the  formal  accept- 
ance would  be  Imperative.  It  must  be  t>orne 
in  mind  that  the  plaintiff  corporation  had 
no  particular  interest  in  the  acceptance  of 
the  house.  It  had  a  claim  against  a  solvent 
purchaser  of  the  lumber.  It  was  not  neces- 
sary for  it  even  to  serve  the  statutory  no- 
tices which  are  said  to  amount  to  an  equi- 
table garnishment  under  the  lien  law.  We 
are  unable  to  perceive  even  a  slight  Interest 
on  the  part  of  a  stockholder  of  plaintiff  cor- 
poration, as  was  the  case  in  Wickersham 
V.  Crittenden,  »3  Cal.  29,  28  Pac.  788.  The 
Supreme  Court  of  the  United  States  In  Bank 
V.  Owens,  2  Pet  529,  7  L.  BU.  508,  has  said 
that  "no  court  of  Justice  can  in  its  nature 
be  the  handmaid  of  iniquity."  That  office 
would  be  performed  were  the  .court,  under 
the  circumstances  of  this  case,  to  refuse  Its 
aid  in  enforcing  the  demands  of  a  "laborer 
worthy  of  his  hire"  against  a  public  corpo- 
ration, which  has  received  ail  to  which  it 
was  entitled,  and  which  seeks  to  avoid  the 
payment  of  an  honest  obligation  on  account 
of  a  mere  surmise  that  the  possibility  of 
profit  from  a  subsequent  independent  con- 
tract had  an  Influence  upon  the  minds  of  the 
officials  connected  with  the  execution  of  the 
original  contract.  "A  bare  suspicion  that  uur 
der  the  stimulus  of  such  a  contract  a  party 
might  do  some  prohibited  act  would  not  l>e 
sufficient  to  Justify  a  court  in  declaring  it 
void.  There  must  be  something  in  It  to  In- 
dicate ttiat  its  natural  tendency  would  be  to 
produce  such  an  effect"  Casserleigb  t. 
Wood  (Colo.  App.)  B9  Pac.  1028. 

It  is  unnecessary  to  notice  the  specifications 
in  reference  to  the  form  of  the  account  for 
which  tlie  orders  were  drawn.  The  com- 
plaint alleges  that  these  orders  were  in  due 
form,  which  is  not  controverted  by  the  an- 
swer. Proofs  or  findings  in  that  regard  were 
unnecessary.  Nor  was  there  any  prejudicial 
error  in  permitting  proof  as  to  the  locality  of 
tbe  nearest  lumber  yard  to  Escondido.  The 
contractor  Iiavlng  a  right  to  purchase  bis  ma- 
terials in  tbe  open  market,  and  tbe  contract 
being  free  from  vice,  we  are  unable  to  see 
wherein  appellant  was  in  anywise  prejudiced 


by  proof  of  the  remoteness  of  otber  lumber 
yards  from  the  place  of  the  construction. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

We  concur:    GRAY,  P.  J.;  SMITH.  J. 


(2  CaL  App.  G83> 

SAN  JOAQUIN  &  K.  R.  CANAL  &  IRRI- 
GATION 00.  V.  MERCED  COUNTY. 

(Court  of  Appeal,  Third  District    CJaiifornia. 
Jan.  2,  1900.) 

1.  Taxation  —  Situs  of  Pbopebtt  —  Cobpo- 

BAXE   FBARCHIBE. 

A  corporation's  franchise  to  be  and  act  as 
a  corporation  merely  gives  the  corporation  life 
as  a  person  which  bears  the  same  relation  to 
the  taxing  power  as  is  l>ome  by  natural  persons, 
having  its  situs  for  the  purpose  of  taxation 
only  at  the  place  where  the  corporation's  pfinci- 
pal  place  of  business  is  situated. 

[EicL  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  §  453.] 

2.  COBPOBATIOKS  —   Sfeoiai.  Fbarchiseb  — 
Meroeb. 

The  mere  fact  that  a  corporation  is  or- 
ganized for  the  8i>ecific  purpose  of  acquiring, 
and  is  given  power  to  acquire,  public  uses  or 
franchises,  does  not  make  such  franchises  "when 
acquired"  a  part  of  the  corporation's  genenJ 
franchise  to  be  and  act  as  a  corporation. 

3.  Taxation  —  Situs  of  Pbopebtt  —  Cob- 
POBATE  Fbanohise. 

Where  a  corporation  was  authorized  to 
acquire  property,  appropriate  and  distribute 
water,  construct  canals,  and  establish,  collect 
and  receive  rates,  water  rents,  and  toils,  and 
was  authorized  to  exercise  the  right  of  eminent 
domain,  tbe  actual  exercise  of  such  powers  by 
the  construction  of  canals  in  a  county  other 
than  that  in  which  the  corporation's  principal 
place  of  business  was  located,  constituted  the 
use  of  a  franchise  by  the  coritoration  in  such 
county  which  was  there  subject  to  taxation. 

Appeal  from  Superior  Court,  Merced  Coun- 
ty;  E.  N.  Rector,  Judge. 

Action  by  tbe  San  Joaquin  &  Kings  Riv» 
Canal  &  Irrigation  (Company  against  the 
county  of  Merced.  From  a  Judgment  in  fa- 
vor of  defendant,  plaintiff  appeals.    Affirmed. 

Mastick,  Van  Fleet  &  Mastick,  for  appel- 
lant   E.  H.  Hoar,  Dlst  Atty.,  for  respondent 

McLaughlin,  J.    This  is  an  action  to  re- 
cover taxes  paid  under  protest    Tbe  com- 
plaint contains  a  concise  statement  of  the 
following  facts:     (1)  That  on  September  1, 
1871,  the  plaintiff  was  incorporated  under  an 
act  entitled  "An  act  to  authorize  the  incor- 
poration of  canal  companies,"  approved  May 
14,  1862.     (2)  That  ever  since  said  date  it 
has  been  and  now  is  a  corporation  organized 
and  doing  business  under  the  laws  of  this 
state,    and   has   had   its   principal   place  of 
business  in  tbe  city  and  county  of  San  Fran- 
I  Cisco.     (8)  That  it  was  incorporated  "for  the 
i  purposes  of  the  construction  of  canals  for 
:  tbe  transportation  of  passengers  and  freight, 
I  and  for  tbe  purpose  of  irrigation  and  water 
I  power,  and  for  the  conveyance  of  water  for 
i  mining  and  manufacturing  purposes."     (4) 
I  That  It  has  never  owned,  possessed,  or  held 
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any  franchise  granted  by  the  authorities  of 
Merced  county,  or  any  municipal  corpora- 
tion or  lM)dy  within  the  limits  of  said  county. 
(5)  That  on  the  first  Monday  in  March,  1903, 
the  only  franchise  or  franchises  it  owned, 
held,  or  possessed  were  those  obtained  by 
virtue  of  its  Incorporation,  and  the  exercise 
of  powers  conferred  by  its  charter,  and  the 
law  under  which  it  was  incor[>orated.  (6) 
That  on  snid  first  Monday  in  March,  1903,  it 
"was  the  owner  of  certain  canals  in  the  coun- 
ty of  Merced,  used  for  the  conveying  and 
distribution  of  water,  and  constructed  and 
operated  by  said  plaintlCF  in  pursuance  of  the 
provisions  of  the  act  of  the  legislature  above 
mentioned,  and  for  the  purposes  for'  which 
Bald  company  was  Incorporated  as  aforesaid." 
(7)  That  the  property  of  plaintiff.  Includ- 
ing the  canals  above  mentioned,  was  assessed 
by  the  assessor  of  Merced  county  for  the  fiscal 
year  1903-01,  and  said  assessment  contained 
the  following  item:  "Franchise  on  above  de- 
scribed canals  $15,000."  (S)  That  in  due 
time  the  tax  collector  of  "Merced  county  de- 
manded the  payment  of  $3(!7.50  as  taxes  lev- 
ied upon  the  property  designated  on  the  as- 
sessment roll  as  "Franchise  on  above-de- 
scribed canals."  and  said  sum  was  paid  under 
protest  duly  and  reguliirly  made  and  filed  at 
the  thne  such  tax  was  paid.  The  court  sus- 
tained a  general  demurrer  to  the  complaint, 
and  judgment  was  thereupon  entered  in  favor 
of  the  defeiul;int. 

The  question  presented  by  this  appeal  Is 
whether  or  not  tli6  plaintiff  owned  a  fran- 
chise connected  with  Its  canals  and  corporate 
'business,  which  was  assessable  in  Merced 
county.  The  question  is  as  complex  as  its 
proper  solution  is  Important  It  Involves  the 
consideration  of  principles  upon  which  taxa- 
tion Is  based,  and  invites  a  careful  study  of 
corporate  organization  and  powers,  as  dis- 
tinguished from  corporate  ownership  of  prop- 
erty, tangible  and  intoiiglble.  It  will,  doubt- 
less, be  conceded  that  oil  property,  corporeal 
and  Itioorporeal,  whether  owned  by  natural 
or  artificial  persons,  should  bear  its  Just  and 
proper  pronortlon  of  the  burdens  of  govern- 
ment. This  concession  necessarily  involves 
the  admission  that  corporations,  in  common 
with  natural  persons,  should  be  willing,  and. 
If  unwilling,  should  be  compelled,  to  pay  tax- 
es upon  all  property  owned  by  them,  accord- 
ing to  the  situs  and  value  of  such  property. 
Under  the  Constitution  of  this  state  franchis- 
es must  be  classed  as  property  subject  to  tax- 
ation. Const,  art  13.  f§  1-10;  S.  V.  W.  W.  t. 
Schottler,  02  Cal.  108;  Bank  v.  San  Francisco, 
142  Cal.  277,  75  Pac.  832.  04  L.  R.  A.  918,  100 
Am.  St  Rep.  130;  Stockton  G.  &  E.  Co.  v.  San 
Joaquin  Co.,  83  Pac.  54.  The  franchises  so 
as.sessable  may  be  classified  as  creative  and 
special.  The  creation,  of  a  corporation,  the 
grant  of  power  to  exist  and  act  as  such  is,  In 
itself,  a  franchise,  and  it  has  been  distinctly 
decided  that  such  franchise  is  assessable  as 
property.  Bank  v.  San  Francisco,  142  Cnl. 
27'J,  73  Puc.  832,  64  L>.  K.  A.  018^  100  Aiu.  St 


Rep.  130  et  seq.  This  creative  franchise  is 
inseparable  from  the  being  or  personality  of 
the  corporate  body,  and  hence  it  must  have 
its  situs  wherever  the  corporate  entity  baa 
its  domicile  or  residence,  and  this,  in  law,  is 
the  place  where  its  principal  place  of  business 
is  situated.  Trezevant  v.  Strong  Co.,  102  CaL 
48.  36  Pac.  395;  Whiuiey  v.  Sellers  Com.  Co., 
130  Cal.  180,  02  Pac.  472.  This  being  true, 
it  follows  under  the  express  mandate  of  the 
Constitution  that  such  frauchi.><e  must  be  as- 
sessed and  taxed  In  the  county  where  its 
principal  place  of  business  is  located.  But 
this  franchise  to  be  and  act  as  a  cor[M>rntiou. 
simply  gives  the  corporation  life  as  a  person, 
bearing  the  same  relation  to  the  taxing  power 
borne  by  natural  person-s.  It  Is  thus  endowed 
with  capacity  to  hold  property,  and.  within 
the  limits  of  cor|>orate  power  and  life,  to  do 
the  acts  and  things  a  natnral  person  may  of 
right  do.  Property  acquired  and  held  by  cor- 
porations Is  subject  to  the  same  burdens  im- 
posed upon  proi»erty  held  by  natural  |>erson8. 
There  is  no  difference,  as  far  as  taxation  is 
concerned,  between  the  artificial  person,  bom 
of  the  law,  and  the  being  whose  life  and  pow- 
ers are  given  and  measured  by  Oronl|K>tence. 
Each  steps  upon  the  st-ige  of  human  activity 
to  acquire,  possess,  and  bold  property  on  the 
same  terms  and  conditions.  If  a  particular 
right  or  thing  Is  taxable- when  owned  or  held 
by  an  Individual,  it  is  likewise  tnxable 
when  owned  or  held  by  a  corporation, 
and  the  place  where  It  may  be  taxed 
will' be  fixed  by  the  same  -  rules  In  both 
Instances.  The  natural  person  has  an  in- 
herent rights  to  engage  In  any  line  of  human 
activity,  not  dependent  on  spei-ial  grant  of 
privilege  or  power  from  the  municipality  or 
state.  lie  may  be  merchant  or  mariner, 
banker  or  baker,  teacher  or  tailor,  according 
to  his  fancy,  and  this  right  to  engage  in  any 
of  the  varied  pursuits  of  man  cannot  be 
taxed  as  property.  These  same  rights  per- 
tain to  a  coriioratlon.  within  Its  limited 
sphere,  and  are  included  in  the  franchise  to 
exist  and  act  as  a  corporation.  But  this  crea- 
tive or  corporate  franchise  confers  upon  the 
aggregation  of  individuals  composing  a  cor^ 
poration  no  greater  measure  of  inlierent  right 
than  is  enjoyed  by  each  Individual  citizen. 
In  fact  the  rights  it  may  enjoy.  In  common 
with  natural  pei-sons.  are  lliiiited  by  the  ex- 
press powers  conferred  upon  It  The  enu- 
meration of  powers  In  its  cliarter  Is  a  limita- 
tion on  corporate  capacity,  and  tiot  an  en- 
largement of  inherent  rights,  attacliing  to  the 
legal  person  thus  created.  All  natural  pef 
sons  have  the  right  to  aoiuire,  own,  and  ex- 
ercise franchises  resting  In  special  grant  from 
some  authoritative  source.  But  this  power, 
like  the  power  to  hold  other  property,  may 
never  be  exercised,  and  hence  the  power  is, 
obviously,  distinct  from  the  property  interest 
which  vests  only  when  the  franchise  is  ac- 
quired by  acceptance  or  purchase,  or.  In  other 
words,  wlien  the  power  is  exercised.  And  so 
it  is  with  corpurutluua.    A  cvrpurution  maj 
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have  power  to  acquire  realty,  and  yet  never 
own  such  property.  Its  corporate  franchise, 
its  charter,  may  grant  the  power  to  acquire 
and  exercise  separate,  distinct  and  varied 
franchises,  but  none  may  ever  be  acquired  or 
owned. 

This  distinction  between  the  power  to  own, 
and  ownership,  is  very  important  when  we 
come  to  consider  the  difference  between  the 
creative  franchise,  vesting  the  power  to  ac- 
quire, and  other  franchises  which  it  may  sub- 
sequently acquire  by  purchase  or  acceptance. 
It  points  the  difference  between  the  general, 
.  creative  franchise  to  be,  and  the  special  fran- 
chises which,  when  accepted  or  purchased, 
vest  privileges  or  franchises  resting  in  spe- 
cial grant  from  governmental  sources.  Above 
all  things,  it  eliminates  the  heresy  that  all 
special  franchises,  enjoyed  and  exercised  by 
a  corporation,  whether  acquired  by  acceptance 
or  purchase,  are  merged  In  the  general  fran- 
chise which  creates  the  corporation,  and  en- 
dows it  with  enumerated  powers.  The  mere 
fact  that  a  corporation  Is  organized  for  the 
specific  purpose  of  acquiring,  and  is  given 
power  to  acquire  public  uses  or  franchises, 
does  not  carry  with  it  the  idea  that  such 
franchises,  when  acquired,  be  they  many  or 
few,  are  merged  in,  and  must  be  assessed  as 
part  and  parcel  of  the  general  corporate  fran- 
chise. This  idea  would  absolutely  destroy 
the  equality,  enjoyed  by  natural  and  artificial 
persons  alike,  in  matters  of  taxation.  If  a 
natural  person  should  purchase  a  dozen  fran- 
chises to  supply  water  or  light  to  the  in- 
habitants of  as  many  different  cities,  none 
would  question  the  proposition  that  each  fran- 
chise so  held  could  be  assessed  In  each  par- 
ticular dty,  according  to  Its  value  and  kind. 
And  if  such  person  purchased  a  single  fran- 
chise of  either  character,  nobody  would  have 
the  hardihood  to  contend  that  bis  purchase 
was  merged  in  his  identity  as  an  Individual, 
or  in  his  right  to  acquire  that  particular  kind 
of  property.  If  this  be  true  of  franchises 
acquired  by  purchase,  it  certainly  cannot  be 
said  that  franchises  acquired  by  acceptance 
are  governed  by  a  different  rule,  for  it  must 
be  admitted  that  all  franchises  originally 
vest  by  acceptance  of  a  special  grant.  If, 
then,  a  natural  person  may  be  compelled  to 
pay  taxes  on  each  separate  franchise  held 
and  exercised,  there  is  no  principle  of  law, 
logic,  or  Justice,  sustaining  the  view  that  im- 
munity from  such  taxation  is  enjoyed  by 
corporations,  because^  forsooth,  it  requires 
another  and  very  different  franchise  to  give 
tham  life  and  power.  The  unfairness  and  In- 
justice of  such  a  rule  is  apparent  when  the 
status  of  corporations  owning  such  franchises 
Is  contrasted  with  the  status  of  banking  or 
other  purely  private  corporations.  All  cor- 
porations enjoy  corporate  franchises,  but  only 
a  comparative  few  can  or  do  acquire  special 
privileges  denominated  franchises,  and  as  an 
Incident  thereto  enjoy  the  right  or  franchise 
to  take  private  property  as  public  agents. 
All  corporate  franchises,  under  otu:  system, 


may  be  taxed,  and  it  would  be  extremely  un- 
just if  corporations  owning  and  enjoying  ad- 
ditional and  .valuable  franchises  could  not 
be  assessed  therefor  aside  from  any  assess- 
ment levied  upon  the  corporate  franchise, 
held  and  assessed  in  common  with  all  other 
corporations  debarred  from  owning  or  ex- 
ercising such  privileges.  It  would  be  strange 
indeed  if  these  particular  creatures  of  the 
law  could  find  in  their  creation  the  source 
of  immunity  not  enjoyed  by  citizens,  who, 
in  the  aggregate,  constitute  the  source  from 
which  all.  laws  proceed.  The  distinction  be- 
tween the  corporate  or  creative  franchise, 
and  other  special  franchises  which  the  cor- 
porate entity  may  acquire  and  exetcise,  has 
long  been  recognized  by  our  courts.  S.  F. 
V.  Spring  V.  W.  W.,  48  Cal.  493 ;  San  Jose  v. 
January,  57  Cal.  616;  S.  V.  W.  W.  v.  Schott- 
ler,  62  Cal.  107;  Bank  v.  San  Francisco,  142 
Cal.  277,  75  Pac.  832,  64  L.  R.  A.  918,  100 
Am.  St.  Rep.  130:  Stockton  O.  &  E.  Co.  v. 
County  of  San  Joaquin,  83  Pac.  54.  In  the 
light  of  these  decisions,  and  the  constitution- 
al mandate  compelling  the  assessment  of  all 
franchises,  It  must  be  considered  as  the  set- 
tled law  of  this  state  that  each  separate 
franchise  owned  and  exercised  by  any  person, 
natural  or  artificial,  may  be  assessed  and 
taxed.  And  as  a  matter  of  abstract  Justice, 
as  well  as  of  logic  and  law,  it  must  also  be 
considered  as  settled  that  the  existence  of 
each  franchise  as  a  separate  and  distinct  en- 
tity, ia  in  no  way  dependent  upon  the  nature 
or  origin  of  the  legal  person  by  whom  it  Is 
owned  or  exercised.  Justice  and  fairness  de- 
mand that  all  persons,  natural  and  artificial, 
should  bear  the  burdens  of  taxation  equally, 
and,  therefore,  if  a  person  of  either  class  owns 
franchises  to  collect  tolls  on  many  different 
roads  or  ferries,  or  to  use  the  streets  of  many 
cities  for  tracks,  or  poles,  or  mains,  the  taxa- 
tion of  each  franchise  so  owned  cannot  be 
evaded  under  the  pretense  that  ownership  of 
this  class  of  property  is  Included  in  the  right 
or  power  to  acquire  it  The  great  franchise 
of  natiu'al  life  carries  with  it  no  right  to  en- 
Joy  special  franchises  or  privileges  without 
taxation,  and  the  law  confers  upon  its  cor- 
porate creatures  no  such  Immunity. 

In  the  case  at  bar.  the  appellant  is  a  cor- 
poration, and  its  franchise  to  exist  and  act  as 
such  is,  unquestionably,  assessable  only  In 
the  city  and  county  of  San  Francisco.  It 
only  remains,  therefore,  to  determine  whether 
it  owns  and  exercises  any  other  franchise, 
connected  with,  or  incident  to,  its  canals  and 
water  system  which  is  assessable  In  Merced 
county.  The  powers  conferred  by  the  act 
under  which  appellant  was  Incorporated  are 
comprehensive  and  Important  Tbete  powers 
It  has,  admittedly,  exercised  and  is  still  exer- 
cising. It  was  thereby  clothed  with  power 
to  acquire  property,  appropriate  and  distrib- 
ute water,  construct  canals,  and  to  establish, 
collect  and  receive  rates,  water  rents,  and 
tolls.  As  an  Incident  to  the  public  uses  and 
franchises  it  might  exercise  and  acquire,  by 
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acceptance  or  otherwise,  It  was  given  the 
right  of  eminent  domain  as  a  public  agent 
tn  charge  of  public  uses  and  franchises. 
When  its  corporate  organization  was  com- 
pleted, before  it  had  acquired  any  property 
or  done  any  corporate  act.  It  held  only  the 
single  corporate  franchise  to  exist  with 
enumerated  powers.  Any  other  franchise 
which  was  offered  in  the  grant  of  powers, 
and  which  by  proper  manifestation  of  accept- 
ance, or  exercise  of  power,  it  might  acquire, 
•was  Inchoate.  Stockton,  etc.,  v.  County  of 
San  Joaquin,  83  Pac.  54.  It  migh.t,  at  will, 
accept  or  reject  such  franchise.  But  when  It 
accepted  the  offer,  and  bad  manifested  such 
■  acceptance  by  the  construction  of  canals,  the 
appropriation  and  distribution  of  water,  and 
the  collection  of  water  rents  or  rates,  the 
inchoate  franchise  became  complete.  The 
right  to  collect  rates  or  compensation  for  the 
use  of  its  water,  thus  dedicated  to  the  public 
use,  then  became  existent  as  a  separate  entity 
or  franchise,  and  vested  In  appellant  as  a 
valuable  property  right.  Stockton,  etc.,  y. 
County.  83  Pac.  54. 

The  doctrine  that  the  right  to  collect  rates 
for  water  distributed  or  furnished  is  a  fran- 
chise Independent  of  the  creative  or  corporate 
franchise  Is  by  no  means  new  or  strange. 
This  rule  and  other  analogous  rules  find  sup- 
port in  many  well  considered  cases.  Spring 
V.  W.  W.  V.  Schottler,  supra ;  San  Fraudsco 
V.  S.  V.  W.  W.,  48  Cal.  493;  San  Jose  G.  Co. 
V.  January,  57  Cal.  616;  San  Francisco  v. 
Oakland  &  C.  G  Watwr  Cos.,  83  Pac.  61; 
Stockton  6.  &  E.  Co.  v.  San  Joaquin,  82  Pac. 
54;  San  Benito  v.  S.  P.  R.  H.,  77  Cal.  520, 
19  Pac.  827;  San  Luis  W.  Co.  v.  Estrada, 
117  Cal.  177,  48  Pac.  1075 ;  Conger  v.  Weaver, 
6  Cal.  648,  65  Am.  Dec.  528;  Koblnson  ▼. 
S.  P.  R.  R.  Co.,  105  Cal.  526,  38  Pac.  94.  722, 
28  L.  R.  A.  773 ;  Adams  Express  Co.  v.  Ohio, 
166  U.  S.  217,  17  Sup.  Ct  604,  41  L.  Ed.  965 ; 
State  of  California  v.  C.  P.  R.  R.  Co..  127 
U.  S.  40,  8  Sup.  Ct  1073,  32  L.  Ed.  150;  N. 
O.,  etc.,  R.  Co.  V.  Delamore,  114  U.  S.  601.  5 
Sup.  Ct  1009,  20  li.  Ed.  244;  Hall  v.  Sullivan 
R.  Co.,  21  Am.  Law  Rep.  138.  As  was  well 
said  In  a  case  recently  decided:  "The  cor- 
porate franchise  is  considered  as  property, 
separate  and  distinct  from  the  so-called  fran- 
chise which  the  corporation  may  acquire 
subsequent  to  Its  incorporation."  Bank  v. 
San  Francisco,  supra.  The  Constitution  of 
this  state  expressly  provides  that  the  right  to 
collect  rates  or  compensation  for  the  use  of 
water  supplied  to  any  county,  city  or  town, 
or  the  inhabitants  thereof,  Is  a  franchise, 
and  therefore  the  rule  under  discussion  ap- 
plies with  peculiar  force  to  corporations  ex- 
ercising such  rights.  Const  art  14,  §  2;  S. 
V.  W.  W.  V.  Schottler,  supra.  As  pointing  to 
the  reason  for  this  distinction  between  cor- 
porate and  special  franchises,  as  well  as  Il- 
lustrating the  Importance  of  such  distinction 
In  reaching  a  proper  solution  of  the  question 
presented,  we  may  for  the  moment  dwell 
upon  the  effect  of  the  constitutional  provision 


Just  mentioned.  A  corporation  or  natural 
person  may  own  canals,  ditches,  pipes,  or 
mains  conveying  water,  and  yet  no  fran<jiise 
may  be  Incident  to  or  connected  with  such 
ownership.  As  long  as  the  water  conveyed 
is  devoted  to  the  private  use  of  the  owner, 
no  right  of  eminent  domain,  nor  right  to  use 
public  streets  or  thoroughfares,  incident  to 
public  franchises,  exists.  But  the  moment 
that  water  is  distributed  and  sold  or  rented 
to  others,  a  public  use  arises,  and  the  fran- 
chise to  collect  rates  fixed  by  the  proper  au- 
thorities, with  all  its  Important  attributes 
and  privileges,  springs  Into  existence.  The 
use  to  which  the  water  is  dedicated  creates 
the  franchise  with  all  its  attendant  privileges. 

It  follows  from  the  application  of  the  prin- 
ciples above  discussed  that  the  appellant 
owns  and  is  exercising  a  franchise  growing 
out  of,  and  incident  to  the  operation  of,  its 
canals,  which  may  be  assessed  and  taxed  as 
separate  and  distinct  from  its  corporate  fran- 
chise. And  it  seems  clear  to  us  that  recent 
decisions  of  the  Supreme  Court  are  dctet^ 
minatlve  of  all  questions  touching  the  situs  of 
such  franchise  for  purposes  of  taxation. 
Stockton,  ebc.,  v.  San  Joaquin  Co.,  supra;  San 
Francisco  v.  Water  Companies,  83  Pac.  61- 
As  the  franchise  to  collect  rates  for  water 
distributed  arises  out  of  the  use  to  which  the 
water  is  devoted,  it  follows  as  a  logical  se- 
quence that  such  franchise  can  only  be  exer- 
cised where  the  water  is  distributed  and  the 
rates  are  collected.  The  corporeal  substance, 
the  water,  from  the  particular  use  of  which 
the  franchise  arises,  being  situated  in  Mer- 
ced county,  and  the  franchise  being  there  ex- 
ercised, it  foUows  under  the  authorities  last 
cited  that  the  situs  of  the  franchise  is  In  Mer- 
ced county,  end  that  it  must  be  there  assessed. 
While  the  description  of  the  franchise  might 
be  more  specific,  it  is  as  definite  as  the  de- 
scription upheld  in  San  Francisco  t.  Water 
Companies,  supra,  and  as  no  objection  is  made 
or  urged  on  that  ground  it  mast  be  held  that 
it  fairly  Includes  the  franchise  to  collect 
water  rates  In  connection  with  the  operation 
of  the  canals.  The  record  before  us  contains 
no  hint  that  the  canals  are  operated  or  the 
franchise  exercised  in  any  other  county  than 
Merced,  and,  while  it  Is  said  in  the  briefs  that 
the  canal  system  extends  to  two  other  coun- 
ties, it  is  manifest  that  under  the  rules  gov- 
erning appellate  practice  and  supporting  th»  . 
action  of  the  trial  court,  such  statement  can- 
not be  considered.  It  may,  however,  be  r^ 
marked  that  the  mere  fact  that  the  canals  ex- 
tend to  three  counties  instead  of  one  can 
hardly  render  them,  or  rights  growing  out 
of  them.  Immune  from  taxation.  Nor  can 
such  fact  give  rise  to  any  insuperable  difll- 
culty  under  any  reasonable  and  unstrained 
construction  of  the  constitutional  provision 
creating  such  frnnchises,  and  the  laws  re* 
lating  to  taxation. 

The  Judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J. ;  BUCKLES,  J. 
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(i  Cal.  App.  SB)     ' 

JAMESON  T.  SIMONDS  SAW  OO.  et  al. 

(Court  ot  Appeal,  First  District.  California. 

Jan.  2,  1906.    Rehearing  Denied 

Jan.  31,  1906.) 

L  CORPOBATIOKS    —    RESIDENCE    —    FORBIQH 

CoBPOBATiONs—CouBTS— Jurisdiction. 
The  residence  of  a  corporation  is  within 
the  state  in  which  it  is  created,  and  so  long  as 
it  confines  the  exercise  of  its  powers  wi.hin 
that  state  it  is  beyond  the  reach  of  the  process 
of  courts  of  other  states. 

[Ed.  Note. — For  dases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  5§  2568,  2569.] 

2.  Same   —    "Doinq    Business"    in'  Other 

States. 

A  single  transaction  by  a  foreign  corpora- 
tion does  not  constitute  "doing  business"  within 
the  state,  within  Code  Civ.  Proc.  i  411,  authori- 
zing service  of  summons  in  a  suit  against  a  for- 
eign corporation  "doing  business"  and  having  a 
manainng  and  bnsiness  agent,  cashier,  or  sec- 
retary within  the  state,  by  delivering  a  copy  to 
such  agent,  cashier,  or  secretary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  §  2526.] 

a.  Same— BtTRDEN  or  Proof. 

Where  in  an  action  bgainst  a  foreign  cor- 
poration, plaintiff  alleged  that  defendant  was  a 
foreign  corporation  doing  business  within  the 
state,  and  an  issue  thereon  was  created  by  the 
affidavit  of  the  corporation's  president  read  at 
the  bearing  of  a  motion  to  qnash  the  service,  the 
burden  was  on  plaintiff  to  show  that  at  the 
time  of  the  service  the  corporation  was  in 
fact  "doing  business"  within  the  state. 
4.  Sahe— Evidence. 

Facts  held  insufficient  to  establish  that  a 
foreign  corporation  was  "doing  business"  in 
California,  so  as  to  render  it  subject  to  the 
jurisdiction  of  the  California  courts. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  Bunt,  Judge. 

Action  by  W.  D.  Jameson  against  the 
Simonds  Saw  Company  and  others.  From 
a  judgment  for  plaintiff,  defendant  Simonds 
Manufacturing  Company  appeals.    Reversed. 

See  77  Pac.  662. 

Charles  E.  Naylor  (William  P.  Hubbard,  of 
counsel),  for  appellant.  W.  J.  Herrln,  for 
respondent. 

HARRISON,  0.  J.  Action  to  recover  from 
the  defendants  for  services  alleged  to  have 
been  rendered  tbem  by  the  plaintiff,  under  em- 
ployment as  traveling  salesman  to  Introduce 
and  sell  their  wares  in  this  state.  The  Si- 
monds Saw  Company  is  a  corporation  organi- 
sed under  the  laws  of  this  state,  and  engag- 
ed in  the  sale  of  merchandise  consisting  chief- 
ly of  articles  manufactured  elsewhere.  The 
Simonds  Manufacturing  Company,  the  appel- 
lant herein.  Is  a  foreign  corporation,  organi- 
sed under  the  laws  of  Massachusetts,  and  en- 
gaged in  the  manufacture  of  saws  and  other 
articles  in  that  state.  Proof  of  the  service 
of  the  summons  upon  the  appellant,  as  set 
forth  In  the  Judgment  roll,  was  made  by  the 
affidavit  of  E.  J.  Hanson,  who  states:  "That 
on  the  12th  day  of  February,  1903,  at  the  city 
and  county  of  San  Francisco,  state  of  Cali- 
fornia, he  personally  served  the  summons 
issued  in  the  above-entitled  action  on  John 
amends,  the  business  agent  of  the  defendant 
84  P.— 19 


Simonds  Manufacturing  (Company,  by  then 
and  there  delivering  to  and  leaving  with 
John  Simonds,  the  business  agent  of  said  de- 
fendant, personally  a  copy  of  said  summons 
(together  with  a  copy  of  the  complaint); 
that  John  Simonds,  the  business  agent  of  the 
said  defendant,  the  Simonds  Manufacturing 
Company,  was  at  the  time  of  the  said  service 
upon  him,  a  resident  of  the  city  and  county 
of  San  Francisco,  state  of  California."  The 
said  defendant,  appearing  specially  for  that 
purpose,  moved  to  set  aside  and  quash  this 
service  upon  the  ground  that  at  the  time 
thereof  it  was  not  doing  business  within  this 
state,  and  that  the  said  John  Simonds  was 
not  a  managing  or  business  agent  or  cashier 
or  secretary  of  said  defendant,  and  that  said 
defendant  had  never  designated  him  as  a  per- 
son upon  whom  process  might  be  served  in 
this  state.  The  motion  was  heard  upon  afB* 
davits  and  oral  testimony,  and  was  denied. 
Judgment  upon  its  default  was  thereupon 
entered  against  the  said  defendant  as  prayed 
for  in  the  complaint;  from  which  It  has  ap- 
pealed upon  the  ground  that  by  such  service 
the  court  did  not  acquire  Jurisdiction  over 
Its  person.  The  appeal  Is  presented  upon 
the  judgment  roll,  Including  a  bill  of  ex- 
ceptions containing  the  evidence  upon  which 
the  motion  to  set  aside  the  service  was  heard 
and  determined. 

At  common  law.  Jurisdiction  in  an  action 
at  law  could  not  be  obtained  over  a  foreign 
corporation  except  by  Its  voluntary  appear- 
ance. Under  the  wide  extension  of  business 
and  commercial  intercourse  in  modern  days, 
corporations  formed  for  such  but^lness  are 
accustomed  to  establish  agencies  and  branches 
in  countries  other  than  that  of  their  creation, 
and  it  Is  now  held  by  the  English  courts  that 
a  foreign  corporation,  by  establishing  an  of- 
fice In  England  and  carrying  on  business 
there,  Is  to  be  considered  as  a  resident  of 
EJngland,  and  may  be  sued  In  its  courts. 
Newby  v. 'Colts  Patent  Firearms  Co.,  Law 
Rep.  7  Q.  B.  293;  Haggin  v.  Comptolr  d'Es- 
compte  de  Paris,  Law  Rep.  23  Q.  B.  DIv.  519. 
Under  the  system  prevailing  in  this  country, 
corporations  are  regarded  as  citizens  of  the 
state  in  which  they  are  created;  but  in  other 
state  are  regarded  as  foreign  corporations, 
and  their  right  to  transact  business  tharein 
Is  subject  to  such  conditions  and  restrictions 
as  the  Legislatures  of  those  states  may  pre- 
i  scribe.  For  the  purpose  of  enabling  their 
courts  to  acquire  Jurisdiction  over  foreign 
corporations  statutory  provisions  for  the  serv- 
ice of  process  upon  them  are  enacted,  and 
must  be  strictly  followed  in  order  to  give 
validity  to  their  Judgments.  The  residence 
of  a  corporation  Is  within  the  state  in  which 
it  Is  created,  and,  so  long  as  It  confines  the 
exercise  of  Its  corporate  powers  within  that 
state,  it  Is  beyond  the  reach  of  the  process 
of  courts  of  other  states.  In  order  that  those 
courts  may  acquire  Jurisdiction  to  render  a 
personal  judgment  against  such  foreign  cor- 
poration  otherwise  than   by   its   voluntary 
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appearance,  its  presence  in  those  states  must 
be  manifested  by  tbe  transaction  of  its  cor- 
porate business  therein,  or  by  such  acts  as 
wiii  indicate  the  exercise  therein  of  its  cor- 
porate powers.  A  fundamental  requisite  for 
acquiring  such  jurisdiction  is  that  the  foreign 
corporation  shall  be  doing  business  within 
tbe  state  at  the  time  the  process  of  tbe  court 
b  served  upon  it  In  St  Clair  v.  Cox,  106 
U.  S.  aoO,  1  Sup.  Ct.  354,  27  L.  Ed.  222,  Mr. 
Justice  Field,  in  giving  the  opinion  of  the 
court,  said:  "When  service  is  made  within 
the  state  upon  an  agent  of  a  foreign  corpo- 
ration it  is  essential,  in  order  to  support  the 
Jurisdiction  of  the  court  to  render  a  personal 
judgment,  that  it  should  appear  somewhere 
in  the  record,  either  in  the  application  for 
the  writ,  or  accompanying  its  service,  or  in 
tbe  pleadings  or  the  findings  of  the  court, 
that  the  corporation  was  engaged  in  business 
In  the  state."  In  Doe  v.  Springfield  Boiler 
&  M.  Co.,  104  Fed.  6S4,  44  C.  C.  A.  128,  the 
Circuit  Court  of  Appeals  for  this  circuit  said, 
in  construing  section  411,  Code  of  Civil  Pro- 
cedure: "Legal  service  of  process  upon  a 
corporation  which  will  give  a  court  juris- 
diction over  it  can-  be  made  only  in  the  state 
where  it  resides  by  the  law  of  its  creation, 
or  in  a  state  in  which  it  is  actually  doing 
business  at  ttie  time  of  service,  in  the  man- 
ner prescribed  by  the  statutes  of  that  state 
or  of  the  United  States.  The  question  as  to 
what  Icind  of  business  by  a  foreign  corpora- 
tion within  a  state  will  justify  a  finding  that 
it  is  engaged  in  business  therein,  and  validate 
a  service  upon  its  agent,  has  been  very  thor- 
oughly and  elaborately  discussed  In  the  Cir- 
cuit and  Supreme  Courts  of  the  United  States, 
and  tbe  general  consensus  of  opinion  is  that 
the  corporation  must  transact  within  the 
state  some  substantial  part  of  its  ordinary 
business  by  its  officers  or  agents  appointed 
and  selected  for  that  purpose,  and  that  the 
transaction  of  an  isolated  business  act  is 
not  the  carrying  on  or  doing  business  in  a 
state"  (citing  several  cases).  That  a  single 
transaction  does  not  constitute  "doing  busi- 
ness" within  the  state  see  Cooper  Manufac- 
turing Co.  V.  Ferguson,  113  U.  S.  727,  5  Sup. 
Ct  739,  28  L.  Ed.  1137;  United  States  v. 
American  Bell  Telephone  Co.  (C.  C.)  29  Fed. 
17;  St  Louis  Wire  M.  Co.  v.  Consolidated 
Barb  Wire  Co.  (C.  C.)  32  Fed.  802;  Clews  v. 
Woodstock  Iron  Co.  (C.  C)  44  Fed.  31;  nor 
will  service  upon  an  officer  of  a  corporation 
not  doing  business  within  the  state,  and  not 
having  authorized  anyone  to  represent  it, 
who  may  l>e  casually  within  the  state,  give 
jurisdiction  over  such  corporation.  Goldey 
v.  Morning  News,  156  U.  S.  618,  15  Sup.  Ct 
559,  39  L.  Ed.  517. 

Section  411,  Code  of  Civil  Procedure,  de- 
clares that  the  summons  in  a  civil  action  must 
be  served  by  delivering  a  copy  thereof. 
"(2)  If  the  suit  is  against  a  foreign  cor- 
poration doing  business  in  this  state,  and 
having  a  managing  or  business  agent,  cashier 
or  secretary  within  this  state  of  such  agent. 


cashier  or  secretary."  Under  the  provisions 
of  this  section,  in  order  that  the  court  may 
get  jurisdiction  over  a  foreign  corporation 
it  is  requisite  that  such  corporation  shall  l>e 
"doing  business"  within  tbe  state  at  the  time 
the  summons  is  served,  and  that  the  service 
shall  be  made  upon  its  agent  who  is  managing 
that  business,  or  upon  its  cashier  or  s«HTe- 
tary.  We  are  of  the  opinion  that  upon  the 
evidence  before  the  court  it  was  clearly 
shown  that  the  appellant  was  not  doing  busi- 
ness within  this  state  at  the  time  the  sum- 
mons was  served,  and  that  tbe  court  should 
have  granted  the  motion  to  set  the  service 
aside. 
By  reason  of  the  allegation  in  the  com- 
.  plaint  that  tbe  appellant  is  a  foreign  corpora- 
tion, it  became  incumbent  ni>on  the  plaintiff 
to  show  that  at  tbe  time  of  tbe  service  it 
was  doing  business  within  tbe  state.  He  al- 
leged that  fact  in  his  complaint,  but  an  issue 
thereon  was  created  by  tbe  affidavit  of  the 
president  of  the  appellant  read  at  the  hearing 
of  the  motion,  and  tbe  burden  of  sustaining 
bis  allegation  was  therefore  cast  upon  the 
plaintiff.  One  of  the  facts  upon  which  he 
relied  to  show  that  the  appellant  was  doing 
business  in  tliis  state  is  that  he  was  employed 
by  it  to  sell  wares,  which  It  manufactured, 
and  that  his  salary  was  paid  by  it  He  was 
in  Oregon  at  tbe  time  of  bis  employment,  and 
his  employment  was  made  by  a  letter  written 
from  San  Francisco  in  the  name  of  the  Slm- 
onds  Saw  Company,  and  signed  by  John  Slm- 
onds,  who  was  president  of  that  corporation. 
In  which  an  offer  of  tbe  plaintiff  to  enter  the 
employment  of  the  saw  company  was  accept- 
ed. Although  he  testified  that  be  was  em- 
ployed by  the  aptiellant,  he  presented  no 
direct  evidence  of  such  employment  or  of 
any  employment  other  than  the  said  letter 
written  by  John  SImonds,  or  that  SImonds 
had  any  authority  from  the  appellant  to  em- 
ploy him.  It  was  clearly  shown  that  he  was 
not  employed  for  the  appellant,  but  that  be 
was  employed  by  the  SImonds  Saw  Company 
to  travel  as  a  salesman  forthegoods  that  that 
company  carries;  and  while  it  might  he  held 
that  a  traveling  salesman  engaged  In  selling 
goods  for  a  foreign  corporation  for  Its  ac- 
count would  be  regarded  as  the  transaction 
of  business  by  such  corporation,  tbe  employ- 
ment under  a  delegated  authority  from  such 
corporation  to  act  as  such  salesman  would 
not  of  Itself  be  regarded  as  "doing  business" 
by  the  corporation.  In  the  present  case, 
however,  the  plaintiff  was  employed  to  sell 
tbe  goods  of  the  SImonds  Saw  Company,  and 
not  tbe  goods  of  tbe  appellant,  nor  was  he  at 
any  time  engaged  In  selling  the  goods  of  the 
appellant  The  appellant  bad  neither  prop- 
erly nor  a  place  of  business  within  this  state, 
nor  did  it  sell  any  of  its  wares  here.  The 
goods  which  the  plaintiff  was  employed  to 
sell,  and  which  he  sold,  were  the  goods  of 
the  saw  company,  and  he  was  at  all  times 
under  Its  direction,  and  his  expenses  were 
paid  by  'that  company.    The  SImonds  saw 
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company  was  a  dealer  In  manufactured  ar- 
ticles of  various  kinds,  wblcb  it  purchased 
from  different  manufacturers,  of  whom  the 
appellant  was  one.  Its  business  was  in  no 
respect  connected  with  that  of  the  appellant; 
Its  only  relation  with  It  being  that  of  a  pur- 
chaser by  orders  sent  through  the  mail  of 
goods  manufactured  by  it  The  goods  when 
thus  purchased  by  the  saw  company  became 
Its  own  property,  and  were  sold  by  It  for  its 
own  account,  and  the  plaintiff  was  employed 
by  It  to  sell  them  for  its  account,  and  ac- 
counted to  it  for  whatever  sales  be  made. 
The  pa^fment  of  his  salary  by  the  appellant 
was  explained  at  the  bearing  of  the  motion 
to  have  been  in  the  nature  of  an  allowance 
or  rebate  made  by  It  to  the  saw  company  of 
the  amount  of  the  plaintitTs  salary,  so  that 
the  saw  company  might  be  to  that  extent 
aided  in  meeting  the  expenses  of  pushing  its 
goods,  and  thus  make  a  profit  while  com- 
peting with  others;  and  was  made  In  this 
form  rather  than  by  a  deduction  or  credit 
of  the  same  amount  of  money  upon  the  bills 
of  merctiandise  which  the  saw  company 
should  purchase  from  It  in  order  that  the 
appellant  might  preserve  a  uniform  price 
in  the  sale  of  its  goods  in  different  places. 

Another  fact  relied  on  by  the  plaintiff  was 
that  certain  letterheads  of  the  Simonds  Saw 
Company  were  introduced  in  evidence,  upon 
which  was  printed  a  list  of  articles  of  dif- 
ferent manufactures  in  which  it  dealt,  and 
underneath  the  name  of  the  appellant  was 
the  word  "Agencies,"  beneath  which  there 
were  printed  several  places  of  address  In 
different  states,  the  last  of  which  was  "Sim- 
onds   Saw   Company,    San   Francisco,   Cal." 

The  printing  and  use^f  these  letterheads 
was  the  act  of  the  Simonds  Saw  Company, 
and  not  of  the  appellant  The  saw  company 
could  not  thus  constitute  Itself  the  agent  of 
the  appellant,  nor  would  the  Knowledge  of 
the  appellant  that  it  had  so  styled  itself 
make  the  saw  company  its  agent  or.  In  the 
absence  of  any  showing  that  it  had  acted  as 
such  agent  with  its  approval  or  assent,  be 
the  transaction  of  any  business  by  the  appel- 
lant It. is  a  matter  of  common  knowledge 
that  frequently  the  manufacturer  of  articles 
gives  to  some  person  or  firm  the  exclusive 
right  to  sell  such  article  within  a  designated 
territory,  and  that  such  person  or  firm  styles 
Itself  the  exclusive  agent  for  the  sale  of  such 
article.  The  goods  thus  dealt  In  by  the 
agent  are  purchased  by  him  from  the  manu- 
facturer, but  the  manufacturer  is  not  doing 
business  within  tha{  territory  by  reason  of 
the  sale  of  its  wares  by  such  self-styled  ex- 
clusive agent  It  may  be  added  that  if  the 
Simonds  Saw  Company  was  the  agent  of  the 
appellant  the  service  on  "John  Simonds"  was 
insufficient. 

Gottscbalk  Co.  v.  Distilling  &  Cattle  Feed- 
ing Co.  (C.  C.)  50  Fed.  «81,  was  a  case  in 
many  respects  simlllar  to  the  present  one. 
In  that  case  an  Illinois  corporation  selected 
persons  in  different  states  to  whom  it  sold 


its  products  exclusively,  and  whom  it  des- 
ignated In  Its  printed  circulars  as  "distribut- 
ing agents."  In  the  state  of  Maryland  it 
designated  one  Webb  as  such  "distributing- 
agent,"  to  whom  It  sold  Its  wares  and  by 
whom  they  were  resold  in  that  state.  The 
Maryland  Cod'e  provided  that  any  foreign  cor- 
poration which  should  transact  business  in 
the  state  should  be  liable  to  suit  for  any 
cause  of  action,  and  that  process  might  be 
served  upon  it  by  service  upon  any  agent 
or  other  person  in  the  service  of  such  cor- 
poration. The  process  in  the  above  suit  was 
served  upon  Webb,  and,  upon  motion  of  the 
defendant,  the  court  set  aside  the  service 
upon  the  ground  that  the  Illinois  corporation 
did  not  transact  business  within  the  state, 
saying:  "The  defendant  did  not  transact 
business  in  Maryland  in  an  other  sense  than 
any  foreign  corporation  does  when  it  sells 
goods  at  Its  home  office  and  ships  to  a  resi- 
dent of  Maryland.  The  defendant  accord- 
ing to  the  proof,  has  no  office  In  Maryland, 
and  it  has  no  goods  in  Maryland,  and  it  re- 
ceives no  money  In  Maryland,  and  has  no 
agent  here  authorized  either  to  sell  goods 
for  it  or  to  receive  any  money  for  it  The 
goods  purchased  from  the  defendant  by  Webb, 
and  by  the  plaintiff,  were  absolutely  their 
own,  and  subject  to  their  own  control  and  at 
their  own  risk."  In  reference  to  the  argu- 
ment dra'wn  from  the  fact  that  in  Its  publish- 
ed circulars  the  corporation  designated  Webb 
as  its  distributing  agent  the  court  said: 
"The  mere  name,  however,  cannot  give  a 
representative  capacity  to  a  person  who  does 
not  In  fact  have  It  and  never  attempts  to 
exercise  It  These  so-called  distributing 
agents  were  such  only  in  the  sense  that  any 
wholesale  house  or  commission  merchant  who 
bandies  the  goods  of  a  manufacturer  may  be 
said  to  be  a  distributor  of  its  products,  and 
there  is  nothing  unusual  in  a  manufacturer 
selling  exclusively  to  one  person  in  a  given 
territory  and  insisting  that  such  person  shall 
sell  only  at  fixed  prices  and  on  fixed  terms 
to  his  customers." 

In  Doe  V.  Springfield  Boiler  &  M.  Co.,  su- 
pra, the  contract  with  the  defendant  was  en- 
tered Into  through  one  Smallman,  who  was 
a  commission  broker  at  San  Francisco. 
Smallman  procured  from  the  corporation  cer- 
tain letterheads  with  its  name  and  business 
lithographed  thereon,  to  which  he  added  his 
own  place  of  business  in  San  Francisco,  and 
his  name  as  "agent"  The  contract  was 
made  by  an  offer  of  sale  on  the  part  of  the 
corporation  and  an  acceptance  signed  by  the 
plaintiff  written  upon  these  letterheads.  In 
a  suit  against  the  defendant  the  plaintiff 
caused  the  summons  to  be  served  upon  Small- 
man,  but  the  service  was  set  aside  upon  the 
ground  that  Smallman  was  not  a  business 
agent  of  the  defendant  In  affirming  this 
order  the  circuit  court  of  appeal,  after  quot- 
ing the  provisions  of  section  411,  Code  Civ. 
Proc.,  said:  "The  service  of  process  under 
the  provisions  of  this  statute  is  jurisdictional. 
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and  mnst  always  be  sncb  as  to  constitute  due 
process  of  law.  The  term  'business  agent'  as 
'  used  In  the  statute  does  not  mean  every  man 
wbo  is  entrusted  with  a  commission  or  an  em- 
ployment by  a  foreign  corporation.  It  does  not 
mean  any  man  wbo  does  any  l^ind  of  business 
for  a  corporation.  Tbe  statute  was  never 
Intended  to  include  under  tbe  term  'business 
agent'  every  person  wbo  migbt  incidentally 
or  occasionally  transact  some  business  for 
a  foreign  corporation.  Its  meaning  must  be 
drawn  from  the  general  context  of  the  Ian- 
gunge  used.  The  business  agent  mentioned 
In  tbe  statute  means  one  bearing  a  close  re- 
lation to  the  duties  of  managing  agent,  cash- 
ier, or  secretary  of  the  corporation.  It  must 
be  an  agent  who  is  appointed,  designated,  or 
authorized  to  transact  and  manage  one  or 
more  distinct  branches  of  business  which  may 
be  and  Is  conducted  and  carried  on  by  the 
corporation  within  the  state  where  the  serv- 
ice Is  made— one  who  stands  in  tbe  shoes  of 
the  corporation  in  relation  to  the  particular 
business  managed,  conducted,  and  controlled 
by  him  for  his  corporation.  To  constitute  a 
managing  or  business  agent  upon  whom  serv- 
ice of  summons  could  be  made  the  agent 
must  be  one  having  in  fact  a  representative 
capacity  and  derivative  authority,  and  not  one 
created,  by  construction  or  Implication,  con- 
trary to  the  intention  of  the  parties"  (citing- 
several  cases). 
Tbe  judgment  Is  reversed. 

We  concur :    COOPER,  J.;  HALL,  J, 


(2  Cal.  App.  590) 

CARLIN  T.  LIFUR. 

(Court  of  Appeal,  Second  District,  California. 
Jan.  2,  1036.  Reliearing  Denied  Feb.  1.  1906 ; 
Denied  by  Supreme  Court  Feb.  28,  190C.) 

1.  Brokers  —  Commission  —  Compi-etioh  of 
Sale. 

Wl^ere  defendant  authorized  plaintiff  to 
sell  certain  land  on  certain  terms,  and  plaintiff 
procured  a  purchaser,  wlio  not  only  offered  to 
take  the  land  on  the  terms  prescribed,  but  offer- 
ed to  permit  defendant  to  remove  the  gt-owing 
crops  tliereon,  and  defendant  refused  to  com- 
plete tbe  sale  he  was  liable  for  conmiissions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  {§  94r-96.] 

2.  Same — ^Tender  of  Price. 

Where  a  broker  obtained  a  purchaser  who 
in  good  faith  offered  to  buy  at  defendant's  price, 
a  formal  tender  of  the  price  was  unnecessary 
until  defendant  evinced  some  disposition  to  ac- 
cept it  In  order  to  entitle  the  broker  to  com- 
missions. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Brokers,  Si  75,  94-QC.] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  D.  K.  Trask,  Judge. 

Action  by  W.  H.  Carlin  against  M.  Lifur. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

T<ee,  Scott,  Bailey  &  Chase,  for  appellant 
McNutt  &  Uannon,  for  appellee. 


GRAY,  P.  J.  This  action  Is  brought  to  re- 
cover $1,000  as  commission  oii  tbe  sale  of 
certain  land.  The  findings  and  Judgment 
were  in  favor  of  the  plaintitt  in  tbe  sum 
claimed,  and  the  defendant  appeals  from  said 
Judgment,  and  from  aa  order  denying,  him  a 
new  trial. 

The  complaint  was  based  upon  a  written 
contract  quoted  as  foUows:  "Los  Angeles, 
Cal.,  Jan.  14,  1903.  "Mr.  W.  H.  Carlin. 
"Dear  Sir — I  hereby  authorize  you  to  sell  my 
land  in  section  17  and  18,  Twp.  1  S.,  R.  12  W., 
S.B.M.,  containing  309  acres,  at  |125  per  acre, 
and  if  sold  by  February  1, 1903,  will  give  yon 
a  commission  of  $1,000.  Yours,  etc.,  "M. 
Lifur."  The  findings  of  the  court  are  to  tbe 
effect  that  the  plaintiff  found  a  purchaser  for 
the  land  in  the  firm  of  Clark  &  Bryan,  who 
offered  within  the  time  limited  in  the  con- 
tract to  purchase  tbe  land  on  tbe  terms 
named,  and  received  from  that  firm  their 
check  In  favor  of  defendant  for  $1,000  as  evi- 
dence of  their  good  faith  in  agreeing  to  buy 
the  property;  but  the  defendant  refused  to 
accept  the  check  and  refused  to  carry  out 
the  written  contract. 

The  main  contention  of  appellant  is  that 
the  contract  recited  in  the  complaint  was 
modified  and  changed  by  subsequent  oral 
agreement  so  that  defendant  was  to  reserve 
the  growing  crops  and  somewhere  from  10 
to  25  acres  of  land  out  of  tbe  309  acres,  to- 
gether with  the  house  and  other  improve- 
ments thereon.  The  findings  were  against 
defendant  upon  this  point,  as  they  were  upon 
all  others.  And  tbe  contenQon  is  that  the 
trial  court  drew  an  Improper  deduction  from 
the  evidence  in  so  finding.  We  cannot  concur 
In  this  contention,  ^'ie  think  it  is  more  rea- 
sonable to  say  that  all  tbe  talk  between  the 
parties  as  to  reservations  of  crops,  improye- 
ments,  and  a  small  acreage  of  the  land  was 
bad  in  connection  with  a  much  less  cash 
offer  for  the  property  than  tbe  price  named 
in  the  written  contract,  and  that  there  was 
no  suggestion  on  the  part  of  tbe  defendant 
that  he  did  not  consider  himself  bound  by 
the  terms  of  the  written  contract  until  after 
he  had  learned  that  Clark  &  Bryan  were 
willing  to  take  the  property  and  pay  for  it 
according  to  those  terms.  It  would  illustrate 
no  proposition  of  law  and  would  serve  no  use- 
ful purpose  to  here  quote  the  evidence  at 
large  or  attempt  to  answer  appellant's  argu- 
ments based  on  bis  view  of  it  We  deem  it 
sufiicient  to  say  that  we  have  carefully  ex- 
amined tbe  evidence  and  are  satisfied  with 
the  construction  placed  upon  it  by  the  trial 
Judge.  In  our  view,  the  findings  are  each 
and  all  amply  supported  by  the  evidence;. 
Clark  &  Bryan  gave  every  evidence  that  a 
firm  could  well  give  that  they  wanted  the 
property  and  were  willing  and  anxious  to 
take  it  on  the  terms  stated  in  the  written 
contract  They  were  dealing  in  real  estate 
and  were  worth  over  half  a  million  dollars. 
When  the  defendant  found  that  he  could 
get  bis  price  be  wanted  more,  as  men  fre- 
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qnently  do,  and  then  be  endeavored  to  evade 
the  written  contract  and  add  to  It  the  nu- 
merons  reserrations  that  he  had  previously 
soggested  in  connection  with  oral  offers  of 
a  less  amount  for  the  property. 

It  was  not  necessary  for  plaintiff  to  make 
an  actual  sale  to  earn  his  commission.  He 
couldn't  do  that  without  the  concurrence  of 
defendant.  When  he  found  and  brought  to 
defendant  parties  ready,  able,  willing,  and 
anxious  to  buy  and  who  orally  offered  in 
good  faith  to  buy  at  defendant's  price,  named 
In  the  wrftten  contract,  plaintiff  was  en- 
titled to  his  commission  as  agreed.  A  formal 
tender  of  the  price  was  unnecessary  until  de- 
fendant should  evince  some  disposition  to 
accept  It.  This  he  did  not  do,  but  rejected 
the  check  and  insisted  on  all  these  reserva- 
tions and  would  not  accept  the  offer  of  the 
written  price  even  when  the  intending  pur- 
chasers offered  to  allow  him  to  take  off  the 
growing  crop.  The  fact  is  the  defendant 
spoiled  a  trade  that  the. plaintiff  bad  already 
made  for  him  and  bad  no  defense  to  the  suit 
for  commissions.  There  was  no  evidence 
whatever  of  bad  faith  on  the  part  of  plaintiff. 

Some  complaint  is  made  as  to  the  rulings 
of  the  court  In  the  admission  and  rejection  of 
evidence.  We  have  examined  these  and  do 
not  think  they  are  of  sufficient  Importance 
to  warrant  further  discussion. 

The  Judgment  and  order  are  affirmed. 

We  concur:    ALLEN,  J.;  SMITH,  J. 


(2  Cal.  App.  570) 

WILSON  V.  ARNOT,  Judge. 

(Court  of  Appeal,  Third  District,  Callforaia. 
Dec  20,  1905.  Rebearine  Denied  by  Su- 
preme Court  Feb.  28,  190a) 

1,  Exceptions,  Bili,  of— Signing— Time— E!x- 
TENsiON— Conditions— Compliance. 

An  order  extending  the  time  for  pre- 
senting and  signing  a  bill  of  exceptions  in  an 
election  contest  wag  conditional  on  petitioner's 
surrendering  tlie  office  to  contestant  on  the 
latter's  executing  a  booA  to  return  the  emolu- 
ments in  case  of  reversal,  and  on  petitioner's 
permitting  contestant  to  receive  and  enjoy  the 
emoluments  of  the  office  pending  appeal  and 
executing  a  bond  for  costs.  After  such  order 
was  affirmed  on  appeal,  petitioner  offered  to 
surrender  the  office  on  contestant's  executing 
a  bond  as  provided  in  the  order.  Held,  that 
such  offer  did  not  comply  with  all  the  terms  of 
the  order,  and  was  not  safficient  to  entitle 
petitioner  to  the  signing  of  his  bill  within  the 
time  as  extended. 

2.  Elections— Contest  —  Appeai,  —  Tiue  of 
Taking. 

Code  Civ.  Proc.  {  1127,  provides  that 
whenever  an  election  is  annulled  or  set  aside 
by  the  judgment  of  the  superior  court,  and  no 
appeal  has  been  taken  within  10  days  thereafter, 
the  coramiRsion,  if  any  has  been  issued,  is  void, 
and  tlie  office  vacant.  Held,  that  where,  in  an 
election  contest,  no  appeal  was  taken  from  a 
judgment  in  favor  of  contestant  within  10 
days,  the  judgment  became  final,  and  the  sub- 
sequent signing  of  a  bill  of  exceptions  on  a 
petition  of  tlie  contestee  would  have  been  in- 
effectual. 


I  Appeal  from  Superior  Court,  Bl  Dorado 
I  County. 

j  Mandamus,  on  petition  of  S.  B.  Wilson, 
i  against  Hon.  N.  D.  Arnot,  superior  Judge  of 
I  El  Dorado  county;  to  compel  the  latter  to 
:  certify  and  sign  a  bill  of  exceptions.  Writ 
J  denied. 

W.  F.  Bray  and  W.  0.  Burgess,  for  peti- 
!  tloner.    Charles  A.  Swlssler  and  Abe  Dar- 
I  Ungton,  for  respondent 
I 

i      BUCKLES,  J.    The  petitioner  is  contestee 
'  in  a   contested   election   case   for   the  office 
I  of  superintendent  of  schools  in  EI  Dorado 
'■  county.    The  case  was  tried  in  the  superior 
;  court  of  said  county  and  on  June  12,  1905, 
i  Judgment  was  entered  in  favor  of  tbe  con- 
\  testant,  T.  E.  McCarty,  and  against  tbe  pe- 
;  tltioner  here.    Notice  of  tbe  Judgment  was 
!  duly  given  petitioner  on  June  17,  1'905,  and  on 
:  June  29,  1906,  tbe  county  clerk  issued  to  the 
'  said  McCarty  a  certificate  of  election  as  superln- 
I  tendent  of  schools,  and  McCarty  duly  qualified 
{  on  the  last  mentioned  date  and  demanded  pos- 
session of  the  office.    Thereafter,  and  on  the 
same  day   (June  29tb),   petitioner   filed   his 
notice  of  appeal  from  said  Judgment  and  on 
July  1,  1905,  filed  an  undertaking  on  appeal. 
Petitioner  did  not  prepare  and  serve  bis  bill 
of  exceptions  on  said  appeal  within  10  days 
after  notice  to   him  of  the   rendition  and 
entry   of    said    Judgment    Neither   did    he 
apply  for  an  extension  of  time,  nor  was  any 
granted  during  the  10  days.    After  tbe  ex- 
piration of  10  days,  as  aforesaid,  the  peti- 
tioner applied. to  said  respondent  tbe  Hon. 
N.  D.  Arnot  for  further  time  in  which  to 
prepare,  serve,  and  present  bis  bill  of  excep- 
tions in  said  appeal,  and  thereafter,  and  on 
July  7,  1005,  tbe  respondent  made  the  fol- 
lowing order:    "The  motion  of  the  respond- 
ent Wilson  for  an  order  of  the  court  extend' 
Ing  his  time  to  file  and  serve  a  bill  of  excep- 
tions in  said  cause  is  granted  upon  the  follow- 
ing terms,   to  wit:    Tbe   respondent   shall 
within  eight  days  let  the  contestant  into  the 
possession  of  tbe  office  in  controversy  and 
permit  tbe   contestant   to   fully  enjoy   tbe 
emoluments   thereof   pending   an   appeal   ot 
this  case  to  the  District  Codrt  of  Appeal  and- 
to  the  Supreme  Court  of  the  United  States 
should  said   last   named   appeal   be   taken. 
Before  surrendering  said  office,  as  here  re- 
quired,   the  contestant   McCarty   shall   give 
security  to  tbe  respondent  Wilson  that  if 
said  appeals,  or  either  of  them,  are  succesEH 
ful  that  the  contestant  will  pay  to  tbe  re- 
spondent within  10  days  after  the  coming 
down  of  the  remittitur  therein  the  same  emoln-- 
ments  of  the  said  office  that  tbe  respondent 
would  have  been  entitled  to  had  he  remained 
in  said  office  during  the  time  contestant  shall 
have  been   in   possession  thereof,   together 
with  respondent's  costs  on  appeal.    If  said 
appeals,  or  either  of  tbem,  are  unsuccessful, 
respondent  shall  pay  to  the  contestant,  con- 
testant's costs  on  appeal.    The  respondent  to 
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give  security  to  contestant  (or  the  payment 
of  these  costs.  "If  respondent  shall  fall 
within  eight  days  to  do  this,  his  motion  for 
time  to  file  and  serve  a  bill  of  exceptions 
herein  will  be  denied.  Doing  this,  he  will  be 
granted  10  days,  and  such  additional  time  as 
may  be  necessary,  within  which  to  file  and 
serve  his  bill  of  exceptions." 

On  July  8,  1905,  being  dissatisfied  with  the 
terms  imposed  in  said  order,  the  petitioner 
appealed  therefrom  to  this  court  on  the 
ground  of  abuse  of  discretion  on  the  part  of 
the  judge  in  imposing  the  terms  be  did. 
Pending  that  appeal  and  on  July  15,  1903, 
petitioner  presented  his  proposed  bill  of  ex- 
ceptions to  the  respondent  for  settlement,  and 
the  respondent  refused  to  allow  the  same  and 
indorsed  thereon  bis  refusal  in  the  following 
words  and  figures:  "I  hereby  certify  that 
the  foregoing  bill  of  exceptions  is  correct; 
but  I  refuse  to  allow  the  same  on  the  ground 
that  the  same  was  not  filed  and  served  with- 
in the  statutory  time,  and  that  the  conditions 
fixed  by  the  court  as  terms  upon  which  an 
extension  of  time  to  file  and  serve  said  bill  of 
exceptions  might  be  had  have  been  declined 
and  refused  by  contestee."  On  November  9, 
1905,  this  court  affirmed  said  order  appealed 
from  McCarty  v.  Wilson,  84  Pac.  295. 
Whereupon  the  petitioner  served  the  said 
McCarty  with  a  written  notice,  offering  to' 
comply  with  the  terms  imposed  in  said  order, 
to  /Wit:  to  smrender  the  said  oflBce  of  superin- 
tendent of  schools  upon  McCarty  executing  a 
bond,  as  in  said  order  set  forth.  The  con- 
testant, McCarty,  refused  to  give  the  bond 
referred  to,  whereupon  the  petitioner  gave 
notice  that  he  would  apply  to  the  court  and 
move  to  have  bis  said  bill  of  exceptions  allow- 
ed. It  will  be  observed  that  petitioner's  offer 
is  not  an  offer  to  comply  with  all  the  terms  of 
said  order.  The  order  required  Wilson  to 
not  only  let  McCarty  have  the  possession  of 
the  office,  but  permit  McCarty  to  enjoy  the 
emoluments  thereof  and  also  to  give  blm 
security  for  bis  costs  on  appeal.  All  that 
petitioner  offered  to  do  was  to' let  McCarty 
have  possession  of  the  office.  The  application 
to  have  the  said  bill  settled  and  allowed 
came  on  to  be  heard  on  December  2,  1903, 
when  the  court  denied  the  application  in  the 
following  words:  "We  cannot  see  that  any 
useful  purpose  would  be  subserved  by  set- 
tling the  bill  of  exceptions  In  this  proceeding 
as  now  asked  for.  The  terms  heretofore 
imposed  by  us  were  not  agreed  to,  and 
though  counsel  for  ttie  contestee  are  now 
willing  to  accept  the  terms  imposed,  the  con- 
ditions now  existing  have  so  changed  that 
the  contestee  is  now  unable  to  comply  with 
the  terms  imposed  In  July  last  either  In 
the  letter  or  the  spirit  thereof.  The  applica- 
tion to  settle  the  bill  of  exceptions  is  denied." 

Prior  to  the  determination  of  the  appeal 
from  said  order  of  July  7,  1905,  by  this  court, 
and  on  September  29,  1903,  petitioner,  who 
was  holding  the  said  office  of  superintendent 


of  schools,  applied  to  the  Supreme  Court  for 
a  writ  of  mandate  to  compel  the  county 
auditor  to  draw  his  warrant  for  the  salary  of 
himself  as  superintendent  of  schools  for  the 
month  of  July.  1905.  The  writ  was  denied. 
Wilson  V.  Fisher,  Auditor  (Cal.)  82  Pac.  421. 
If  the  conditions  had  changed  in  December, 
1905,  80  that  the  terms  imposed  in  the  order 
of  July  7th  could  not  be  carried  out,  the 
changed  conditions  were  brought  about 
through  petitioner's  own  acts.  He  was  in 
default  in  not  presenting  his  bill  of  excep- 
tions witliln  10  days  after  judgment,  and  in 
the  light  of  section  1127,  Code  of  Civil  Pro- 
cedure, was  not  entitled  to  have  it  settled 
and  allowed  at  all.  He  applied  for  an  order 
extending  his  time  and  was  granted  such 
time  upon  terms  that  did  not  please  blm. 
He  appealed  from  the  order;  meantime,  as 
has  been  seen,  he  went  to  the  Supreme 
Court  asking  a  writ  of  mandate  against  the 
county  auditor  commanding  that  officer  to 
issue  a  warrant  for  his  July  salary.  The 
Supreme  Court  denied  the  writ,  on  the 
ground  that  because  no  appeal  was  taken  by 
petitioner  within  10  days  after  the  judgment 
of  June  12,  1905,  annulling  and  setting  aside 
his  certificate  of  election,  the  said  judgment 
became  final  and  he  had  no  title  to  the  office, 
and  that  under  the  provisions  of  section  936, 
Pol.  Code,  he  was  not  entitled  to  salary  for 
July.  In  McCarty  v.  Wilson,  83  Pac.  170, 
decided  by  this  court  November  9,  1905,  the/ 
only  question  decided,  and  the  only  one  sub- 
mitted, was  that  relative  to  the  terms  the 
respondent  exacted  for  granting  further  time, 
in  the  order  of  July  7th,  and  we  held  the 
terms  imposed  were  not  unreasonable  and 
that  there  was  no  abuse  of  discretion  on  the 
part  of  the  judge  in  imposing  such  terms.  It 
is  difficult  now  to  understand  what  could  be 
accomplished  by  settling  and  allowing  peti- 
tioner's bill  of  exceptions,  because  under  sec- 
tion 1127,  Code  of  Civil  Procedure,  the  Judg- 
ment annulling  petitioner's  certificate  of 
election  became  final  when  be  failed  to  take 
his  appeal  within  10  days.  The  section  is 
as  follows:  "Whenever  an  election  is  annul- 
led or  set  aside  by  the  judgment  of  the 
superior  court,  and  no  appeal  has  been  taken 
within  10  days  thereafter,  the  commission, 
if  any  has  issued,  Is  void  and  the  office  va- 
cant." This  is  a  special  rule  applying  only 
to  contest  of  election  cases,  and  in  my  opin- 
ion the  respondent  had  no  power  to  grant 
further  time  when  no  appeal  had  been  taken 
within  the  ten  days,  so  that  the  order  of 
July  7th,  if  attacked  upon  that  ground, 
would  be  held  void  as  having  been  made 
without  jurisdiction.  If,  however,  it  could 
be  considered  a  valid  order,  then  it  was 
clearly  petitioner's  fault  that  he  had  not 
complied  with  the  terms  therein,  and  If  con- 
ditions had  so  changed  on  December  2d 
that  he  could  not  comply,  he  is  still  responsi- 
ble for  such  conditions. 
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There  Is  no  legal  obligation  resting  upon 
tbe  respondent  to  settle  and  allpw  said  bill 
of  exceptions,  therefore  tbe  writ  Is  denied. 

We  concur:  CHIPMAN,  P.  J.;  McLAUGH- 
lilN,  J. 


Mccarty  v.  wilson. 

(Conrt  of  Appeal,  Third  District,  California. 
Jan.  30,  1000.  Rehearing  nenied  March  1, 
190G :  Denied  by  Supreme  Court  March  27, 
190G.) 

Appeal  from  Superior  Court,  El  Dorado 
County ;   N.  D.  Amot,  Judge. 

Election  contest  by  T.  E.  McCarty  against 
S.  B.  Wilson.  From  a  Judgment  In  favor  of 
contestant,  contestee  appeals.    AflSrmed. 

William  F.  Bray  and  W.  C.  Btirgess,  for 
appellant  Citoi^les  A.  Swlssler  and  Abe  Dar- 
lington, for  respondent 

McLaughlin,  J.  At  the  general  election 
of  1902  the  parties  hereto  were  candidates  for 
superintendent  of  schools  of  El  Dorado  coun- 
ty. Upon  a  canvass  of  the  votes  appellant  was 
declared  elected.  Respondent  contested  said 
election,  and  a  Judgment  In  favor  of  appellant 
was  reversed  on  a  former  appeal.  McCarty  v. 
Wilson.  146  Cal.  324,  82  Pac.  243.  The  retrial 
resulted  In  a  Judgment  annulling  and  setting 
aside  tbe  election  of  appellant  and  vacating 
and  setting  aside  the  certificate  of  election 
Issued  to  bim,  and  declaring  respondent 
elected  to  said  office.  From  such  Judgment 
this  appeal  Is  prosecuted. 

The  bill  of  exceptions  printed  In  the  tran- 
script cannot  be  considered  for  reasons  fully 
stated  In  two  decisions  of  this  court  Mc- 
Carty V.  Wilson,  83  Pac.  170;  Wilson  v. 
Amot,  84  Pac.  293.  Tbe  bill  of  exceptions 
being  eliminated,  and  the  findings  being  suffi- 
cient to  support  tbe  Judgment  it  results  that 
the  Judgment  must  be  affirmed,  and  it  Is  so 
ordered. 


CHIPMAN.    P.    J.;     BDC- 


We   concur : 
KLES.  J. 

(1  CaL  App.  637) 

PEOPLE  v.  SALAS. 

(Conrt  of  Appeal,  Second  District,  California. 
December  29,  1905.) 

1.  Cbimtnai,  Law  —  Appeal  —  Notice  — 

SeBVICG — SUFFICIKNCV. 

The  service  on  the  district  attorney  of  a 
notice  of  appeal  from  an  order  denying  a  new 
trial,  after  the  expiration  of  more  than  60 
days  after  the  denial  of  the  new  trial,  is  in- 
effectual. 

2.  WrrKESSBS  —  Examination  —  Appoint- 
ment    or    Interpbetebs  —  Authobitt    of 

CODBT. 

An  Indian  understood  some  of  tbe  language 
addressed  to  bim  in  English,  but  he  could  not 
onderstand  all.  He  had  through  association 
with  Spanish  companions  acquired  a  slight 
knowledge  of  that  language,  which  was  used  in 
bis  conversation  with  defendant  on  tbe  occasion 


of  the  commission  of  a  crime.  IBeld,  that  the 
court  did  not  abuse  its  discretion  in  appointing 
an  Indian  interpreter,  a  resident  of  the  county, 
for  the  Indian  when  testifying  as  witness  on 
defendant's  trial ;  Code  Civ.  Proc.  J  1884,  au- 
thorizing the  appointment  of  a  resident  of  the 
county  as  interpreter  when  a  witness  does  not 
understand  the  English  language. 

3.  RoBBERT— Evidence— Admissibility. 

Where,  on  a  trial  for  robbery,  a  witness 
stated  that  defendant  shortly  after  the  offense 
visited  her  and  showed  ber  money  of  the  kind 
and  character  taken  from  the  prosecutor,  it 
was  not  error  to  permit  the  state  to  ask  tlie  wit- 
ness as  to  the  length  of  time  she  had  known  de- 
fendant, though  it  appeared  that  she  was  a 
prostitute. 

4.  Cbiminal  Law— Argument  OF  PBOSEctJTiNO 
Attorney— Comment  on   Evidence. 

It  was  not  improper  for  tbe  prosecuting 
attorney  on  a  criminal  trial  to  assert  that  de- 
fendant had  added  perjury  to  bis  other  crimes, 
when  such  conclusion  was  a  fair  inference 
from   the   testimony. 

6.  Same— IMPBOPEB    Aboument— Action    of 
Court. 

The  error  arising  from  tbe  argument  of 
the  prosecuting  attorney  on  a  criminal  trial 
with  respect  to  the  character  and  extent  of  the 
punishment  which  the  court  might  inflict  was 
cured  by  tbe  court  advising  tbe  jury  that  tbey 
bad  nothing  to  do  with  the  punishment. 

Appeal  from  Superior  Court,  San  Ber- 
nardino County ;  Benjamin  F.  Bledsoe,  Judge. 

John  Salas  was  convicted  of  larceny  from 
the  person,  and  he  appeals.    Affirmed. 

Frank  C.  Prescott  and  Prescott  &  Morris, 
for  appellant  U.  S.  Webb,  Atty.  Gen.,  J. 
C.  Daly,  Deputy  Atty.  Gen.,  for  the  People. 

ALLEN,  J.  Defendant  was  found  guilty 
of  larceny  from  the  person  of  another  on 
November  7,  1904.  His  motion  for  a  new 
trial  was  denied,  and  on  tbe  same  day  judg- 
ment was  made  and  entered  by  which  he  was 
sentenced  to  tbe  state  prison  for  3V&  years. 
On  January  11,  1905,  notice  of  appeal  from 
tbe  Judgment  and  order  denying  a  new  trial 
was  as  filed  In  the  office  of  the  clerk  of  tbe 
court,  but  was  not  served  upon  the  adverse 
party  or  bis  attorney,  or  any  other  person,  ex- 
cept it  be  said  that  the  service  by  the  clerk 
of  the  printed  transcript  containing  such  no- 
tice of  appeal,  which  was  served  upon  the  dis- 
trict attorney  on  January  19,  1905,  Is  such 
service.  Conceding,  without  deciding,  that 
the  service  of  such  transcript  and  tbe  ac- 
knowledgment of  tbe  district  attorney  of  Its 
receipt  were  tbe  equivalent  of  a  notice  of  ap- 
peal, more  than  60  days  having  elapsed,  how- 
ever, before  even  this  notice  was  served,  the 
same  was  lueffctual  under  any  view  as  an 
appeal  from  the  order  denying  a  new  trial. 
Treating  the  appeal  from  tbe  Judgment  as 
perfected,  we  have  examined  ail  orders  and 
rulings  Involving  the  merits,  or  which  may 
have  affected  the  Judgment 

Appellant  contends  that  prejudicial  error  Is 
shown  throughout  the  rulings  of  the  court  In 
permitting  the  district  attorney  to  lead  the 
prosecuting  witness.  None  of  these  questions 
objected  to  are  subject  to  the  criticism  made ; 
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nor  Is  there  any  merit  In  the  claim  that  Ir- 
relevant matter  was  introduced  and  received 
In  evidence. 

It  Is  further  insisted  that  the  court  erred 
In  permitting  an  interpreter.  It  was  shown 
that,  while  the  witness  understood  some  of 
the  language  addressed  to  him  In  English,  he 
could  not  understand  it  all.  The  witness  was 
an  Indian,  who  bad,  through  association  with 
Spanish  companions,  acquired  a  slight  knowl- 
edge of  that  language,  and  which  was  used 
In  bis  conversation  with  the  defendant  upon 
the  occasion  of  the  robbery.  The  interpreta- 
tion was  through  an  Indian  interpreter.  The 
court  was  warranted,  under  section  1884, 
Code  of  Civil  Procedure,  in  permitting  an 
Interpreter, .  a  resident  of  the  county ;  the 
propriety  of  calling  an  interpreter,  and  the 
fitness  of  the  person  so  called,  are  matters 
for  the  trial  court  People  v.  Ramirez,  56 
Cal.  535,  38  Am.  Rep.  73.  No  abuse  of  dis- 
cretion appears. 

The  objection  to  Interrogating  a  witness  as 
to  the  length  of  time  she  bad  known  the  de- 
fendant was  not  improper,  eT>en  though  it 
should  appear  that  she  was  a  prostitute.  It 
was  permissible  to  show  her  acquaintance 
and  knowledge  of  tbe  defendant  in  connection 
with  her  statement  as  to  bis  Identity  and 
visit  to  her  shortly  after  the  robbery,  when 
money  of  the  kind  and  character  taken  from 
the  prosecuting  witness  was  shown  her. 

The  district  attorney  was  within  the  lines 
of  legitimate  argument  when  be  made  an 
assertion  that  defendant  had  added  perjury 
to  bis  other  crimes,  when  such  conclusion  was 
a  fair  Inference  from  the  testimony  properly 
before  the  court  There  is  a  marked  distinc- 
tion l>etween  such  statements  made  in  argu- 
ment when  discussing  legitimate  testimony, 
and  in  an  attempt  to  prove  another  crime  for 
,  the  purpose  of  prejudicing  the  defendant  be- 
fore the  Jury. 

The  conduct  of  the  district  attorney  in  com- 
menting during  tbe  argument  upon  the  char- 
acter and  extent  of  punishment  which,  under 
the  law,  tbe  court  might  inflict  Is  not  to  be 
commended.  It  would  be  doing  violence  to 
the  Intelligence  of  this  jury  to  say  that  under 
;  the  evidence  in  this  case  such  statements  had 
any  weight  in  influencing  their  minds.  The 
court  when  its  attention  was  called  to  It 
advised  the  Jury  that  with  such  punishment 
they  had  nothing  to  do,  and  that  It  was  for 
tbe  court  alone  to  determine  that  question. 
This  admonition  of  the  court  was  In  tbe 
nature  of  a  correction  of  the  abuse,  and 
In  line  with  the  suggestion  of  the  Supreme 
Court  In  People  v.  ICramer,  117  Cal.  (547,  49 
Pac.  842. 

From  the  whole  record  presented  In  this 
case,  It  would  be  unfair  to  reverse  a  judg- 
>:ient  so  obviously  correct  upon  so  slight  a 
pretext 

Judgment  affirmed. 

We  concur :    GRAT,  P.  J. ;  SMITH,  J. 


(1  CaL  App.  S40) 
HUMPHRY  V.  BDBNA  VISTA  WATER  CO. 
et  al. 

(Court  of  Appeal,  Second  District  California. 
Dec.  29,  1905.) 

1.  Corporations— AssE8SME^TS—LEVT—SAI.B 
OF  Stock— Injunction — Complaint. 

Where,  in  a  suit  to  restrain  a  sale  of  cor- 
porate stock  for  nonpayment  of  an  assessment 
tbe  original  complaint  omitted  to  aver  that  de- 
fendant corporation  was  one  organized  for 
profit  and  thereby  prohibited  by  Civ.  Code.  §  290, 
subd.  5,  to  diminish  tiie  number  of  its  board 
of  directors  except  by  an  amendment  of  its 
articles,  it  was  fatally  defective;  it  not  ap- 
pearing what  number  of  directors  had  l>een 
provided  in  the  original  articles,  or  that  ibe 
number  who  undercook  to  levy  the  aRsessment 
did  not  constitute  a  quorum  of  tbe  board. 

2.  Injunction  — Preliminary  Injunction— 
auendment  of  complaint. 

Where,  prior  to  the  hearing  ot  a  motion  to 
dissolve  a  preliminary  injunction,  plaintiif  on 
leave  amended  her  complaint  after  a  demurrer 
had  been  sustained  thereto,  so  as  to  cure  a 
fatal  defect  therein,  such  amendment  related 
back  to  the  date  on  which  the  original  com- 
plaint was  filed ;  and  hence  the  court  bad  no 
power  to  dissolve  tbe  Injunction  because  of  the 
suBtaining  of  the  demmrrer  to  the  original  cont- 
plaint 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County ;  J.  W.  Taggnrt,  Judge. 

Action  by  Emily  A.  Humphry  against  the 
Buena  Vista  Water  Company  and  others. 
From  a  Judgment  dissolving  a  temporary  In- 
junction, plaintiff  appeals.    Reversed. 

Henley  C.  Booth,  for  appellant  George 
H.  Gould,  for  respondents. 

ALLiEN,  J.  Appeal  from  an  order  dissolv- 
ing a  temporary  injunction.  The  temporary 
injunction,  restraining  the  sale  of  certain  cor- 
porate stock  delinquent  on  account  of  non- 
payment of  an  assessment  granted  "until  tbe 
further  order  of  the  court,"  was  so  granted 
upon  notice,  and  upon  the  hearing  of  which 
affidavits  of  defendants  and  a  certain  certif- 
icate In  relation  to  the  diminution  of  the 
number  of  directors,  together  with  the  com- 
plaint, were  considered  by  the  court.  There- 
after, a  general  demurrer  was  sustained  to 
the  complaint  and  leave  given  plaintiff  to 
amend.  Thereafter  a  stipulation  was  en- 
tered Into  that  without  the  formality  of  no- 
tice, a  motion  should  be  made  to  dissolve  tbe 
Injunction,  "upon  tlie  ground  that  the  defend- 
ants' jdemurrer  to  the  complaint  on  tlie 
ground  that  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, has  been  sustained.  Said  motion  will 
be  made  upon  the  pleadings  and  papers  on 
file  herein  and  on  said  order,  subject  to  plain- 
tiff's objection  that  a  motion  to  dissolve  can- 
not now  be  made."  At  the  time  agreed  upon 
for  the  hearing  of  the  motion,  and  within  the 
time  given  plaintiff  to  amend  her  complaint, 
she  presented  and  filed  an  amendment  tbere^ 
to,  which  cured  the  defects  of  tbe  original 
complaint  The  court  however,  upon  bear- 
ing tbe  motion  to  dissolve,  refused  to  consider 
such  amendment,  but  heard  the  matter  on 
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tbe  papers  filed  and  useid  In  said  action,  and 
tberenpoD  made  its  order,  dissolving'  tbe  in- 
Jnnctioii.  The  right  of  the  court  to  make 
such  order,  pending  tbe  hearing  of  tbe  cause 
on  its  merits,  is  challenged  on  tbis  appeal. 

Tbe  original  complaint,  through  its  omis- 
sion to  aver  that  the  defendant  corporation 
was  one  organized  for  profit  and  thereby  re- 
stricted by  subdivision  5,  §  290,  Civ.  Code, 
in  tbe  manner  of  diminishing  tlie  number  of 
Its  board  of  directors,  otherwise  than  through 
an  amendment  of  its  articles  of  incorporation, 
was  clearly  defective;  it  not  appearing 
therein  what  number  of  directors  bad  been 
provided  In  Its  original  articles,  or  that  three 
thereof,  who  undertook  to  levy  an  assessment 
on  August  13,  1904,  did  not  constitute  a  quo- 
rum of  such  board.  Tbe  amendment  to  the 
complaint  supplied  tbIs  defect,  and  by  It  the 
complaint,  as  amended,  averred  facts  "from 
which  It  appears  that  less  than  a  quorum  un- 
dertook to  levy  an  assessment.  TbIs  being 
true,  the  attempted  levy  of  an  assessment 
was  void  and  of  no  effect.  The  amendment 
to  the  complaint  was  based  upon  tbe  same 
cause  of  action.  It  related  back  to  the  date 
upon  which  the  original  complaint  was  filed. 
White  V.  Soto,  82  Cal.  658,  23  Pac.  210.  The 
trial  court  had  then  before  It  on  the  motion  to 
dissolve  a  sufficient  complaint,  and  by  re- 
lation of  tbe  amendment  sutflclent  at  tbe  date 
of  tbe  Issuance  of  the  preliminary  injunction. 
"We  think  that  tbe  whole  theory  of  a  pre- 
liminary injunction  is  that  It  is  to  preserve 
the  rights  of  tbe  party  until  the  truth  of  the 
charges  can  be  regularly  Investigated."  Lam- 
bert V.  Haskell,  80  Cal.  021,  22  Pac.  327. 
That  it  cannot  be  dissolved  until  after  tbe 
trial  of  tbe  cause  upon  Its  merits  is  •deter- 
mined in  Natoma  Co.  v.  Clarkin,  14  Cal.  544, 
dted  in  Curtiss  v.  Bachman,  110  Cal:  439, 
42  Pac.  910,  52  Am.  St.  Rep.  111.  The  court, 
by  tbe  stipulation,  was  restricted  upon  tbe 
bearing  of  the  motion  to  the  one  ground, 
namely,  the  effect  of  the  order  sustaining  tbe 
demurrer  to  tbe  original  complaint  That 
order  had  lost  all  of  its  significance  when  by 
leave  of  court  tbe  complaint  was  amended, 
and  afforded  by  itself  no  ground  upon  which 
the  court  could  make  an  order  dissolving  tbe 
injunction.  That  the  court  considered  no 
other  ground  is  made  to  appear  a£Brmativeiy 
In  tbe  record,  wherein  it  says  that  only  those 
papers  on  file  were  considered,  not  including 
tbe  amendment  to  the  complaint.  Neither 
the  certificate  heretofore  mentioned,  nor  the 
afiidavit  of  defendants  were  on  file,  as  ap- 
pears from  tbe  record.  In  other  words,  the 
court,  without  reference  to  tbe  sufficiency  of 
tbe  complaint,  as  amended,  made  its  order 
solely  on  the  ground  that  the  original  com- 
plaint before  amendment  was  defective. 
This,  we  think,  was  error.  Whatever  effect 
may  be  given  to  the  words,  "until  tbe  further 
order  of  tbe  court,"  they  at  least  import  an 
order  that  until  such  time,  for  good  cause  ap- 
pearing, tbe  same  should  be  modified  or  dis- 
solved, not  an  arbitrary  right  of  dissolution 


at  tbe  court's  discretion.  The  broadest  pow- 
eva  given  to  courts  in  tbe  control  of  their 
records  and  judgments  do  not  comprehend 
arbitrary  power  of  rescinding  orders  once 
entered,  but  do  comprehend  that  such  orders 
of  modification  or  rescission  should  be  based 
upon  good  reasons  presented  to  tbe  court. 
It  Is  unnecessary  here  to  determine  the  effect 
which  should  be  given  to  the  certificate  when 
once  considered  by  the  court  This  certificate 
was  neither  filed  nor  considered  upon  tbe 
motion  to  dissolve. 

Tbe  order  appealed  from  Is  reversed,  and 
tbe  cause  remanded  for  further  proceedings. 

SMITH,  J.  (concurring).  I  concur  in  the 
Judgment.  The  questions  Involved  In  the 
case  are:  Whether  the  court  below  bad 
Jurisdiction  to  dissolve  tbe  Injunction;  and 
whether,  assuming  it  to  have  Jurisdiction, 
there  was  error  in  dissolving  it.  On  tbe  first 
point  the  majority  of  the  court  are  of  tbe 
negative  opinion,  and  this  view  Is  supported 
by  some  of  tbe  early  cases.  Natoma  Co.  v. 
Clarkin,  14  Cal.  544;  Hicks  v.  Michael,  15 
Cal.  117;  Curtis  v.  Sutter,  15  Cal.  265;  Nato- 
ma Co.  V.  Parker,  16  Cal.  83.  But,  unless  it 
Is  to  be  supposed  that  the  court  was  unaware 
of  tbe  force  of  Its  expressions,  tbe  later  cases 
are,  I  think,  to  be  understood  as  affirming 
the  rule  that  in  all  cases  "the  dissolution  or 
continuing  in  force  of  a  preliminary  injunc- 
tion Is  a  matter  largely  within  tbe  Judicial 
discretion  of  tbe  court  below,"  and  that  "tbe 
settled  rule  in  such  cases  is  that  tbe  court 
will  not  interfere  with  the  action  of  the  lower 
court  unless  there  has  been  an  abuse  of  dis- 
cretion." Parrott  v.  Floyd,  54  Cal.  535,  citing 
De  Godey  v.  Godey,  39  Cal.  1C6;  McCreery 
V.  Brown,  42  Cal.  457;  Rogers  v.  Tennant, 
45  Cal.  180.  And  see,  also,  Payne  v.  Mc- 
Klnley,  54  Cal.  533 ;  County  of  Tuba^  v.  Cloke, 
79  Cal.  239, 21  Pac.  740.  I  have  also  no  doubt. 
If  it  could  be  assumed  that  ordinarily  tbe  court 
has  no  jurisdiction  to  dissolve  an  injunction. 
It  would  still  be  in  Its  power  to  limit  tbe  time 
of  its  continuance,  as,  for  example,  until  the 
coming  in  of  the  answer,  or  until  some  defi- 
nite time,  or  "until  the  further  order  of  the 
court" 

I  dissent,  also,  from  the  opinion  that  tbe 
certificate  of  diminutlbn  of  directors  (made 
under  section  290,  Civ.  Code)  and  the  unfiled 
answer  of  tbe  defendants  used  on  the  bear- 
ing of  tbe  motion  granting  tbe  injunction, 
were  not  before  tbe  court  on  the  bearing  of 
tbe  motion  to  dissolve,  or  that  they  cannot 
be  considered  by  us.  But  it  appears  that  tbe 
certificate  was  not  filed  In  the  office  of  the 
county  clerk,  or  certified  copy  with  the  Secre- 
tary of  State,  or  the  certificate  of  tbe  Secre- 
tary with  the  county  clerk  until  August  and 
that  the  election  of  the  five  directors  assum- 
ing to  act  in  tbe  assessment  took  place  in 
May.  The  election,  and  consequently  the 
assessment  by  the  elected  directors,  was, 
therefore.  I  think,  void :  and  on  tbis  ground 
I  concur  in  the  judgment 
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GRAY,  P.  J.  (concurring).  I  concur  In  the 
opinion  of  Mr.  Justice  ALLEN,  and  will  add 
the  following:  The  preliminary  injunction 
was  granted  after  notice.  Section  532  of 
the  Code  of  Civil  Procedure  provides  that: 
"If  an  Injunction-be  granted  without  notice, 
the  defendant  at  any  time  before  the  trial, 
may  apply,  upon  reasonable  notice,  to  the 
judge  who  granted  the  injunction,  or  to  the 
court  in  which  the  action  Is  brought,  to 
dissolve  or  modify  the  same."  It  seems  to 
me  that  this  language  means  that,  if  an  in- 
junction Is  granted  after  notice,  it  cannot  i 
be  dissolved  until  after  or  upon  the  trial  of 
the  case  upon  Its  merits.  This  construction 
of  the  statute  has  been  clearly  recognized  In 
the  following  decisions  of  the  Supreme  Court: 
Natoma  Water  &  Mining  Co.  v.  Clarkin, 
14  Cal.  544;  Curtis  v.  Sutter,  15  Cal.  260; 
Natoma  Water  &  Mining  Co.  v.  Parlier,  16 
Cal.  83.  The  last  of  these  cases  Is  referred 
to  with  approval  In  Curtiss  v.  Bachman,  110 
Cal.  439,  42  Pac.  910,  52  Am.  St.  Rep.  Ill, 
wherein  It  is  said:  "As  the  preliminary  In- 
junction was  granted  ui)on  notice  to  the  de- 
fendant, and  after  hearing  thereon,  the  prop- 
er course  for  the  defendant  to  take  was  to 
appeal  from  the  order,  and  the  court  In  all 
probability  denied  the  motion  upon  the 
ground  that  the  defendant  was  not  authorized 
to  make  it"  I  am  aware  of  no  case  holding 
anything  to  the  contrary  of  these  as  to  the 
construction  of  this  statute;  and  it  would 
seem  that  Its  meaning  in  this  regard  ought 
to  be  treated  as  settled  by  these  decisions.  It 
is  no  answer  to  these  cases  to  say  that  the 
preliminary  injunction  was  here  granted  "un- 
til the  further  order  of  the  court";  for  it 
is  of  the  very  essence  of  a  preliminary  or 
temporary  Injunction  that  it  be  granted  "un- 
til the  further  order  of  the  court."  If  It  were 
not  so  granted  It  would  not  be  temporary,  but 
permanent.  It  would  not  be  In  terms  prelim- 
inary, but  final.  All  that  the  expression, 
"until  the  further  order  of  the  court,"  im- 
plies Is  that  the  order  or  decree  made  at  the 
final  trial  of  the  case  will  displace  or  super- 
sede the  preliminary  order.  Moreover,  the 
court  cannot  alter  the  effect  of  the  statute  by 
placing  any  particular  words  In  its  order. 
The  order  must  still  be  treated  as  a  prelimia- 
ary  injunction  granted  upon  notice,  and  up- 
on the  settled  construction  of  the  statute  an 
Injunction  so  granted  cannot  be  Interfered 
with,  except  on  appeal,  until  the  trial  of  the 
case  on  Its  merits.  And  this  Is  a  wise  rule. 
Why  should  there  be  two  or  three  prelimin- 
ary hearings,  when  the  matter  can  be  brought 
to  a  final  hearing  upon  the  motion  of  either 
party  at  any  time?  The  section  quoted  In 
no  way  Interferes  with  the  constitutional 
jurisdiction  of  the  court  in  matters  of 
equity.  It  merely  regulates  the  method  and 
time  of  its  exercise.  It  still  leaves  the  court 
to  vacate  its  preliminary  order  on  the  final 
trial.  If  It  be  so  advised. 

For  these  reasons,  I  concur  in  the  Judg- 
ment 


(2  Cal.  App.  54S) 

BOCA  &  L.  R.  CO.  V.  SIERRA  VALLEYS 
RY.  CO.  et  al. 

(Court  of  Appeal,   Third   District,   California. 
Dec  29,  1905.) 

1.  Appeai.  —  Review  —  Gboundb  of  Obdeb 
Gbantino  New  Triai.. 

An  order '  granting  a  new  trial,  on  the 
ground  that  it  appeared  to  the  court  that  error 
of  law  occurred  at  the  trial,  did  not  exclude  the 
ground  of  insufficiency  of  evidence  so  as  to 
prevent  an  examination  of  the  evidence  by  the 
appellate  court. 

[Ed.  Note. — For  cases  in   point   see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  §  3477.] 

2.  Eminent  Domain— Exebcisb  op  Poweb  bt 
Uailboad. 

A  railroad  corporation  has  no  power  to  con- 
demn a  crossing  at  a  point  15  miles  beyond  the 
terminal  of  its  road  as  designated  in  its  articles 
of  incorporation. 

3.  CoiiPOBATIONS— AMENDUBNT     of     ABTICI.B8 

OP  Incobpobation— Acknowledgment. 
Under  Civ.  Code,  §  302,  providing  that  any 
corporation  may  amend  its  articles  of  incor- 
poration by  a  majority  vote  of  its  board  of  di- 
rectors or  trustees  and  by  a  vote  or  written  as- 
sent of  the  stockliolders  representing  two-thirds 
of  the  capital  stock,  it  is  not  necessary  that 
such  amendments  be  acknowledged. 

4.  Appeal  —  Scope  of  Review  —  Obioinai. 
Pleading  Not  in  Recobd. 

Where  the  original  complaint  is  not  in  the 
record,  the  appellate  court  cannot  determine 
whether  the  amended  complaint  states  an  en- 
tirely new  and  different  cause  of  action,  and  the 
rights  of  the  parties  will  be  determined  under 
the  amended  complaint. 

[Ed.   Note. — For  cases  in   point   see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  |  2883.] 

5.  Eminent  Domain— Pboceedings  to  Con- 
demn Crossing  —  Sufficienct  op  Com- 
plaint. 

Under  Code  Civ.  Proc.  $  1244,  relating  to 
eminent  domain,  and  providing  that  the  com- 
plaint must  show  the  location,  general  route, 
and  termini,  and  must  be  accompanied  with  a 
map  thereof  so  far  as  the  same  is  involved  in 
the  action  or  proceeding,  a  complaint  describ- 
ing the  railroad  crossing  sought  to  be  condemn- 
ed as  about  three-fourths  of  a  mile  eastwardly 
from  a  certain  town,  and  also  showing  the  gen- 
eral route,  termini,  etc.,  of  the  lines  of  road  as 
shown  on  the  map  made  part  of  the  complaint 
was  sufficient 

e.  Same— Exercise  of  Power  bt  Railroad 
Corporation— Condemnation  of  Crossing 
—Locations  Designated  in  Articles  of 
Incorpobation. 
Under  Civ.  Code,  f  291,  providing  that  the 
articles  of  incorporation  oc  any  railroad  must 
state  the  place  from  and  to  which  the  road  is 
intended  to  be  run,   and   all   the  intermediate 
branches  and  the  estimated  length  of  the  road, 
where  amended  articles  provided  for  an  exten- 
sion  of   the   corporation's   main   line  "from   a 
point  in  the  town  of  Boca,    •    *    *    thence  in 
a  northerly  direction    •    *    •    to  the  town  of 
Beckwith,    •    •    •    and  thence  in  a  westerly 
direction    •    •    *    to     the    town    of    Quincy, 
*    *    •    and  also  running  in  a  northerly   di- 
rection from  the  town  of  Beckwith  a  distance  of 
about  35  miles,"  the  railroad  company  was  en- 
titled  to  condemn    a   railroad   crossing   three- 
fourths  of  a  mile  east  of  the  town  of  Beckwith. 
7.  Corporations  —  Filing  Amended  Arti- 
cles. 

Where  amended  articles  of  incorporation 
of  a  railroad  company  have  not  been  filed  with 
the  Secretary  of  State,  the  corporation  can 
claim  no  rights  thereunder  as  to  the  condemna- 
tion of  a  right  of  way. 
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8.  Eminritt  Domain  —  Railroad  Corfoba* 
TioN— Description  of  Road  in  Articles. 

Under  Civ.  Code,  $  291,  subd.  2,  providing 
that  articles  of  incorporation  of  any  railroad 
must  state  the  place  from  and  to  which  its 
road  is  intended  to  be  run,  and  all  the  inter- 
mediate branches,  a  railroad  corporation  can- 
not, by  stating  where  one  branch  is  to  be  run, 
exercise  the  right  to  condemn  a  crossing  on  a 
different  branch  from  that  described  in  the 
articles. 
a.  Same— Amended  Articles. 

Civ.  Code,  S  207,  providing  that  "a  copy 
of  any  articles  of  incorporation  filed  in  pursu- 
ance of  this  chapter  •  •  •  must  be  received 
in  all  courts  of  this  state  *  •  •  as  prima 
facie  evidence  of  the  facts  therein  stated,"  gives 
a  railroad  corporation  no  right  to  begin  an  ac- 
tion to  condemn  a  right  of  way  along  a  particu- 
lar route  which  it  has  not  included  in  its  articles 
of  incorporation,  and  then  support  the  com- 
plaint by  amended  articles  subsequently  filed. 

10.  IlAiLROADB— Powers  Incidental  to  Gen- 
eral Grant  —  Cossthuction  op  Branch 
Railroad. 

Where  the  enumerated  powers  of  a  railroad 
corporation  included  only  the  construction  of 
the  main  line  of  road  and  an  east  branch,  the 
corporation  could  not  claim  the  right  to  con- 
struct a  west  branch  on  the  ground  that  such 
branch  was  necessary  to  the  expressed  objects 
of  the  corporation. 

11.  Corporations  —  Exercise  of  De  Facto 
Powers. 

While  there  is  such  a  thing  as  the  exercise 
of  power  bjr  a  de  facto  corporation,  there  is  no 
such  thing  in  law  as  the  exercise  of  a  de  facto 
power  by  a  corporation  which  legally  exists, 
and  has  prescribed  powers. 

12.  Eminent  Domain— Railroad  Corpora- 
tion—De  Facto  Corporation. 

A  railroad  corporation  legally  incorporated 
cannot  ignore  its  de  jure  or  statutory  entity 
and  claim  the  right  to  condemn  a  right  of  way 
as  a  de  facto  corporation. 

13.  Constitutional  Law  —  Self-Executino 
Provisions  —  Railroad  Cbossino  Other 
Railroads. 

Const,  art.  12,  {  17,  providing  that  "every 
railroad  company  shall  have  the  right  with  its 
road  to  intersect,  connect  with  or  cross  any 
other  railroad,"  is  not  self-executing,  in  the 
sense  that  a  railroad  company  may  cross  the 
tracks  of  another  company  without  regard  to 
the  power  granted  by  its  articles  of  incorpora- 
tion. 

14.  Eminent  Domain— Power  of  Railroad 
Corporation- Limitations  of  Charter. 

Where  .the  charter  of  a  railroad  corpora- 
tion states  its  purpose  to  be  to  construct  a  rail- 
road by  a  designated  route,  the  purpose  is 
limited  to  the  route  substantially  as  designated, 
and  the  limitations  of  the  charter  cannot  be 
circumvented  by  the  corporation's  assuming  to 
be  a  person  seeking  to  acquire  property  for  any 
of  the  nses  mentioned  in  Code  Civ.  Proc.  5 
1238.  reciting  the  uses  in  behalf  of  which  the 
right  of  eminent  domain  might  be  exercised. 

15.  Same. 

A  branch  line  of  road  not  authorized  by 
the  articles  of  incorporation  was  in  no  sense 
incident  to  the  mam  line,  nor  was  it  an 
appendage  or  adjunct  such  as  is  referred  to 
in  Civ.  Code.  §  405,  subd.  4,  which  provides  that 
every  railroad  corporation  has  power  to  receive, 
hold,  take,  and  £onvey  such  voluntary  grants 
and  donations  of  property  which  may  be  made 
to  it  to  aid  and  encourage  the  construction, 
maintenance,  and  accommodation  of  such  rail- 
road, and  therefore  the  corporation  has  no 
additional  authority  to  condemn  a  crossing  on 
such  branch  road. 

16.  Same— Particular  Use— Riqht  of  Way 
OVEU  Track  of  OxnER  Company. 

Code  Civ.  Proc.  §  ]240,  provides  that  the 
private  property  which  may  be  taken  includes 


"(5)  all  rights  of  way  for  any  and  all  pnrpose* 
mentioned  in  section  1238  •  •  •  shall  be 
subject  to  be  connected  with,  crossed  or  inter- 
sected by  any  other  right  of  way."  Held,  that 
to  condemn  a  right  of  way  by  one  railroad  over 
the  right  of  way  of  another  railroad  company 
is  the  taking  of  private  property  for  public 
use,  and  it  must  be  done,  if  at  all,  under  the 
provisions  of  law  regulating  eminent  domain. 

Appeal  from  Superior  Court,  Plumas  Coun- 
ty; C.  E.  McLaughlin,  Judge. 

Action  by  the  Boca  &  Loyalton  Railroad 
Company  against  the  Sierra  Valleys  Railway 
Com]>any  and  others.  From  a  judgment 
granting  defendants'  motion  to  set  aside  a 
judgment  for  plaintiff  and  for  a  new  trial, 
plaintiff  appeals.  AfiBrmed  in  part  and  re- 
versed in  part 

George  E.  Bates  and  L.  N.  Peter,  for  ap- 
pellant Dodge  &  Parker  and  Goodwin  & 
Moncur.  for  respondents. 

CHIPMAN,  P.  J.  Action  to  condemn  two 
crossings  of  two  branch  roads  of  plaintiff's 
railroad  over  the  track  and  roadbed  and  right 
of  way  of  defendant  railroad  company's. 
Plaintiff  bad  final  judgment  of  condemnation. 
Defendants  moved  to  set  aside  the  judgment 
and  for  a  new  trial,  which  motion  was  grant' 
ed  and  the  appeal  is  from  the  order,  on  bill 
of  exceptions. 

The  question  presented  is:  Whether  by 
the  original  and  amended  articles  of  incorpo- 
ration, or  either  of  them,  plaintiff  was  author- 
ized to  maintain  condemnation  proceedings  to 
condemn  either  one  or  both  of  the  crossings 
involved.  PlaintlfTs  original  articles  of  In- 
corporation were  acknowledged  on  September 
22,  1900,  and  were  filed  with  the  Secretary 
of  State  September  25,  1900,  and  provided 
for  constructing  a  railroad  from  the  town  of 
Boca,  Nevoda  county,  "and  thence  In  a  north- 
erly direction  through  the  County  of  Nevada 
'into  the  County  of  Sierra,  in  the  State  of 
California,  to  a  station  to  be  known  as  Rob- 
erts, to  be  built  about  two  miles  easterly  of 
the  present  town  of  Loyalton,  In  said  Sierra 
Connty."  The  principal  place  of  business 
was  named  at  the  city  and  county  of  San 
Francisco.  The  articles  were  first  amended 
by  vote  of  the  directors  and  written  assent  of 
all  the  stockholders  on  January  9,  1903,  and 
were  filed  In  the  office  of  the  county  clerk 
of  the  city  and  county  of  San  Francisco  on 
January  12,  1903,  and  filed  in  the  ofllce  of  the 
Secretary  of  State  on  January  13,  1903,  and 
provided  for  an  extension  of  the  main  line 
of  the  road  "from  a  point  in  the  town  of 
Boca,  in  Nevada  County,  thence  in  a  norther- 
ly direction,  through  the  County  of  Sierra, 
to  the  town  of  Beckwlth,  in  Plumas  Connty, 
in  said  State,  and  thence  in  a  generally  west- 
erly direction  along  the  Feather  River,  Spring 
Garden  Creek,  and  Spanish  Creek,  to  the 
town  of  Quincy,  in  Plumas  County,  in  said 
State,  a  distance  of  about  80  miles;  and  also 
running  in  a  northerly  direction  from  the 
town  of  Beckwlth  a  distance  of  about  thirty- 
five  miles."  The  second  amended  articles  de- 
scribed the  main  line  as  In  the  first  amended 
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articles,  and  further  provided:  "Also  an  In- 
termediate Branch  Broad  Gauge  Railroad  to 
leave  the  main  tracli  of  the  Boca  and  IioyaJ- 
ton  Railroad  at  a  point  thereon  about  three- 
fourths  of  a  mile  easterly  from  the  town  of 
Beckwltb,  in  Plumas  County,  California,  and 
in  Section  twenty-five  (25),  Township  twenty- 
three  (23)  North  of  Range  Fourteen  (14)  East, 
M.  I>.  M.,  and  running  thence  across  a  portion 
of  Sierra  Valley  and  across  the  Sierra  Val- 
ley Railway,  and  its  right  of  way,  in  a  gen- 
eral northerly  direction  through  Red  Clover 
Valley  to  Squaw  Queen  Valley;  thence  In  a 
jgeneral  northerly  direction  through  Last 
Chance  Valley  to  a  point  on  the  head  of 
Indian  Creels  (describing  It),  Its  intended 
terminal;  a  total  distance  of  about  thirty- 
five  miles,  the  entire  length  of  said  branch 
being  in  Plumas  County,  California.  Also, 
an  Intermediate  Branch  Broad  Gauge  Rail- 
road to  leave  the  main  line  of  said  Boca  and 
Loyalton  Railroad  traclc  at  a  point  thereon 
about  two  and  one-half  miles  westerly  from 
the  town  of  Beclcwith,  Plumas  County,  Cali- 
fornia, In  Section  twenty-eight  (28),  Town- 
ship twenty-three  (23)  North,  Range  fourteen 
(14)  East,  M.  D.  M.,  near  Grizzly  Creek; 
thence  following  up  said  Grizzly  Creek  in  a 
general  nortliwesterly  direction  through  said 
Grizzly  Valley  to  a  point  at  the  northwest  end 
of  said  Grizzly  Valley  In  Section  fifteen 
♦  ♦  •  Its  intended  terminal,  making  a 
.total  distance  of  about  eighteen  miles,"  said 
branch  being  entirely  In  Plumas  county.  It 
Is  further  provided:  "That  the  estimated 
length  of  said  road  is  eighty  (80)  miles,  and 
of  said  Intermediate  branches  fifty-three  (53) 
miles,  making  a  total  length  of  said  road 
and  branches  of.  one  hundred  and  thirty- 
three  miles  •  »  •."  The  articles  were 
amended  In  a  manner  similar  to  the  first 
amendment  and  were  dated  February  26, 
1904;  were  filed  In  the  clerk's  office  at  the 
city  and  county  of  San  Francisco  on  February 
27,  18(H,  but  have  no  evidence  of  filing  with 
the  Secretary  of  State.  They  were  filed  with 
the  clerk  in  the  action  February  20,  1904,  dur- 
ing the  trial.  The  third  amended  articles 
were  similarly  made  and  on  the  same  day  as 
the  second  amended  articles  and  describe  the 
road  and  Its  branches  the  same  as  the  second 
amended  articles,  and  a  copy  thereof  was  filed 
with  the  Secretary  of  State  February  29, 1904. 
They  were  admitted  In  evidence  on  the  last 
day  of  the  trial,  over  the  objections  of  defend- 
ants, as  were  the  other  amended  articles.  The 
second  and  third  amended  articles  increased 
the  capital  stock  and  Increased  the  mileage  of 
track  to  correspond  with  the  length  of  the  ex- 
tensions. 

The  only  objection  to  the  first  amended 
articles  was  that  the  only  certificate  of  ac- 
knowledgment attached  to  the  said  amended 
articles  was  the  one  attached  to  the  original 
articles.  The  second  amended  articles  were 
objected  to  on  several  grounds :  (1)  Because 
not  properly  acknowledged;   (2)  because  not 


filed  in  the  counties  of  Nevada  and  Lassen, 
where  the  plaintiff's  property  is  located;  (3) 
because  not  properly  certified  by  the  Secre- 
tary of  State;  (4)  because  they  show  an  in- 
crease of  mileage  and  an  increase  of  capital 
stock;  (5)  because  the  affidavit  required  by 
sections  293,  294,  and295of  theClvIl  Code  has 
not  been  filed  nor  has  the  certificate  of  the 
Secretary  of  State  been  shown  as  required  by 
section  296  of  the  same  Code:  (0)  that 
said  amended  articles  were  attempted  to  be 
adopted  February  27,  1904,  while  this  suit 
was  commenced  on  June  6.  1903,  and  that  the 
certificate  of  acknowledgment  was  signed  on 
September  22,  1000;  (7)  that  the  purported 
articles  were  not  filed  with  the  clerk  of  the 
city  and  coiinty  of  San  Francisco  until  Feb- 
ruary 27,  1904 ;  said  date  being  the  date  this 
cause  was  called  for  trial.  The  third 
amended  articles  were  objected  to  upon 
all  the  foregoing  grounds  and  particularly  up- 
on the  ground  that  they  appeared  to  have 
been  filed  with  the  Secretai-y  of  State  on 
February  29,  1904,  and  are  therefore  "not 
evidence  of  the  corporate  power  or  right  at 
the  time  this  suit  was  commenced,  to  build 
the  branch'  road  east  of  Beckwith,  as  Is 
claimed  by  the  plalutiCf  in  this  suit."  It  does 
not  appear  when  the  original  complaint  was 
filed,  except  as  stated  by  counsel  for  defend- 
ants In  the  above  objections,  but  the  amend- 
ed complaint  was  filed  August  24, 1003,  which 
was  some  months  prior  to  the  date  of  the 
third  amended  articles.  It  was  stated  at  the 
argument  that  the  error  of  law  on  which  the 
new  trial  was  granted  was  that  the  third 
amended  articles,  having  been  made  after  the 
filing  of  the  amended  complaint,  conferred  no 
authority  to  condemn  under  that  complaint, 
and  were  Improperly  admitted  In  evidence. 
The  language  of  the  order  is:  •••  •  • 
And  It  appearing  to  the  court  that  error  of 
law  occurring  at  the  trial  and  excepted  to  by 
defendant  make  it  proper  that  a  new  trial  be 
granted  herein;  It  Is,  therefore,  ordered," 
etc.,  setting  aside  the  judgment  and  granting 
a  new  trial. 

1.  It  Is  claimed  by  appellant  that  the  limita- 
tion In  the  order  of  the  groupd  upon  which  It 
was  granted  precludes  any  contention  on  ap- 
peal that  the  order  may  have  been  granted  for 
Insufficiency  of  evidence  to  support  the  find- 
ings. The  general  rule  Is  that  If  there  be  any 
grounds  upon  which  the  order  of  the  court 
can  be  upheld,  the  order  will  be  sustained. 
Irrespective  of  the  particular  ground  given  by 
the  court,  whether  in  an  opinion  or  by  a  state- 
ment In  the  order  Itself.  The  exception  to  the 
rule  is  that  If  the  trial  court.  In  Its  order 
granting  a  new  trial,  excludes  by  direct  lan- 
guage the  ground  of  insufficiency  of  evidence, 
and  the  record  shows  that  there  was  a  conflict 
of  evidence,  the  appellate  court  will  accept 
the  conclusion  of  the  trial  court,  and  not  re- 
examine the  evidence.  We  do  not  think  the 
order  In  this  case  Is  brought  within  the  ex- 
ception. Kauffman  v.  Maier,  94  Cal.  269^ 
29  Pac.  481, 18  L.  R.  A.  124;  People  v.  Flood, 
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102  Cal.  330,  36  Pac.  663 ;  Sherwood  v.  Kyle, 
125  Cal.  655,  58  Pac.  270;  Swett  v.  Gray, 
141  Cal.  69,  74  Pac.  430. 

2.  Under  the  original  articles  of  Incorpora- 
tion the  northern  terminal  of  plaintiffs  rqad 
was  at  Roberts  station,  near  Loyalton,  some 
15  miles  southerly  from  Beckwith.  No  men- 
tion was  made  in  the  articles  of  any  branch 
roads,  nor  does  anything  appear  therein  of  an 
Intention  to  build  the  road  farther  north.  No 
right  or  power  to  condemn  crossings  of  de- 
fendant's road  at  or  near  Beckwith  could 
arise  out  of  the  original  articles.  Before 
either  of  the  contemplated  crossings  could  be 
made  the  main  line  would  have  to  be  ex- 
tended all  this  distance  beyond  the  original 
terminal,  and  far  Iwyond  where  It  was  origi- 
nally contemplated  to  build.  Nor  do  we  un- 
derstand that  plaintier  claims  such  right, 
unless  it  be  implied  from  its  view  as  to  its 
rights  and  powers  as  a  de  facto  corporation, 
which  will  be  considered  later. 

3.  The  first  amended  articles  provided  for 
extending  the  road  to  BeclcwitU,  thence  west- 
erly -to  Quincy,  and  also  northerly  from  Beck- 
with. The  only  objection  made  by  defendant 
to  these  articles  was  that  the  acknowledg- 
ment was  the  same  as  to  the  original  articles. 
Bot  the  statute  as  to  amendments  does  not 
require  an  acknowledgment  The  statute 
requires  the  action  of  the  board  of  directors 
with  the  written  assent  of  two-thirds  of  the 
stockholders.  Olv.  Code,  J  362.  The  amend- 
ed articles  show  that  "the  stockholders  repre- 
senting and  owning  the  entire  capital  stock 
*  *  *  did  In  writing,  by  them  signed,  on 
the  31st  day  of  December,  1902,  consent,"  etc. 
The  Code  requires  also  that  "notice  of  the  In- 
tmtlon  to  make  the  amendment  shall  first  be 
advertised  for  thirty  days,"  but  this  is  re- 
quired only  where  "the  assent  of  two-thirds 
of  the  stockholders  to  such  amendment  has 
not  been  obtained."    Civ.  Code,  i  362. 

One  of  tiie  branches  crossed  defendant  rail- 
road company's  track  at  a  point  above  three- 
fourths  of  a  mile  easterly  from  the  town  of  < 
Beckwith,  as  the  main  line  approached  the 
town  from  the  east  There  was  evidence 
tending  to  show  that  It  was  impracticable  to 
cross  said  track  at  the  town  of  Beckwith  or 
at  a  point  nearer  ttian  that  selected.  The 
court  found  very  fully  as  to  the  general 
objects  and  purposes  of  the  plaintiff  corpora- 
tion as  set  forth  In  its  amended  articles; 
that  the  estimated  length  of  Its  main  line 
from  Boca  to  Quincy  was  about  80  miles; 
that  the  length  of  Its  branch  northerly  from 
Beckwith  was  about  35  miles  and  the  branch 
leaving  the  main  tine  northwesterly  from 
Beckwith  was  about  15  miles  In  length,  and 
that  "for  the  purpose  of  coustnicting,  main- 
taining and  operating  the  said  two  spur  tracks 
or  intermediate  branches  as  aforesaid,  into 
and  through  a  large  timber,  grazing  and  other- 
wise productive  area  in  said  Plumas  County, 
and  In  order  that  it  may  be  entitled  so  to  do, 
and  to  properly  operate  and  maintain  Its  said 
railroad,  plaintiff  of  necessity  needs  and  re- 


quires a  right  of  way  for  the  aforesaid  uses  and 
purposes  over  and  across  and  upon  the  right 
of  way  of  the  said  track  of  the  said  Sierra 
Valley  Railroad  and  needs  to  cross,  intersect 
and  connect  with  the  tracks  and  Improvements 
oh  the  right  of  way  of  said  Sierra  Valley  Rail- 
way, both  in  section  25,  T.  23  N.,  R.  14  M.  D. 
M.  [the  point  easterly  of  Beckwithl,  and  in 
section  28,   T.   23   N.,   R.   14   B.    M.   D.   M. 
[the  point  about  two  and  one-half  miles  west 
of  Beckwith]";    that  the  maiiv  line  and  its 
said  branches  are  to  be  constructed  and  used 
and  operated  "for  public  transportation  and 
for  the  carrying  of  freight  and  passengers 
!  thereon  and  thereover  for  hire;  that  the  use 
I  to  which  said  rights  of  way  and  said  crossings 
\  and  Intersections  and  each  of  them  are  to  be 
i  applied  by  plaintiff  Is  a  public  use  authorized 
i  by  law }   that  plaintiff  is  in  charge  of  said 
I  public  use  and  that  the  taking  of  the  same  is 
I  necessary  to  tlie  public."    These  first  amended 
!  articles  were  filed  in  the  oflSce  of  the  county 
j  clerk  of  the  city  and  county  of  San  Francisco, 
]  and  In  the  office  of  the  Secretary  of  State 
i  and  in  the  office  of  the  county  clerk  of  the 
county  of  Plumas  some  months  prior  to  the 
filing  of  the  amended  complaint  describing  the 
two  crossings;   a  new  summons  was  Issued, 
but  the'  record  does  not  show  that  it  was 
served;   it  is  marked  filed  October  19,  1903. 
There    was,  •  'however,    a   demurrer   to    the 
amended  complaint,  which  was  overruled  on 
Octol)er  20,  1903,  and  defendants  answered  on 
November  28,  1003.    As  the  original  complaint 
is  not  In  the  record.  It  cannot  be  determined 
whether  the   amended  complaint   stotes   an 
entirely  new  and  different  cavise  of  action,  and 
that  question  does  not  arise. 

It  is  the  only  complaint  before  us,  and,  as 
it  was  filed  and  Issues  joined  on  It  subsequent 
to  the  first  amendment  of  the  articles  of  incor- 
poration, the  rights  of  the  parties  may  be 
determined  under  this  complaint  and  these 
articles  just  as  they  may  be  under  subsequent 
amendments  of  the  ancles  when  we  come  to 
consider  them.  Section  291  of  the  Civil  Code 
provides  as  follows :  "The  articles  of  Incorpo- 
ration Of  any  railroad  •  •  ♦  must  also 
state :  1.  The  kind  of  road  ♦  •  *  in- 
tended to  be  constructed.  '  2.  The  place  from 
and  to  which  it  is  intended  to  be  run,  and  all 
the  intermediate  branches.  3.  The  estimated 
length  of  the  road.  •  •  •  "  Here  the  first 
amended  articles  give  the  place  from  which 
(Boca),  to  which  (Quincy,  via  Beckwith)  the 
road  is  Intended  to  run;  they  also  state  the 
Intermediate  branch  in  question.  So  far  as 
we  can  see,  the  statement  In  the  articles  of 
an  Intention  to  run  a  branch  line  in  a  north- 
erly direction  from  Beckwith  a  distance  of  35 
miles  give  the  plaintiff  authority  to  condemn 
a  crossing  for  the  purpose  of  building  this 
branch,  provided  the  plaintiff  compiled  sub- 
stantially with  the  declared  intention,  and  the 
only  debatable  question,  in  our  opinion,  as  to 
the  east  crossing  is  whether  the  starting  point 
should  have  been  in  the  town  of  Beckwith 
and  the  ccossing  within  the  town  limits.   The 
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evidence  tends  to  show  that  the  topography  of 
the  county  Immediately  north  of  the  town 
would  not  admit  of  going  north  directly ;  that 
to  cross  in  the  town  would  have  required  the 
track  to  Interfere  with  defendant's  depot 
ground  and 'switching  facilities,  and  would 
have  required  several  crossings  of  parallel 
side  tracks  and  switches  and  would  have 
greatly  Interfered  with  the  operation  of 
both  roads ;  that  the  nearest  practicable 
crossing  point  was  the  one  chosen.  The 
amended  complaint  shows  the  location,  gen- 
eral route,  and  termini  of  the  main  line  as 
commencing  for  the  main  line  at  Boca  and 
thence  northerly  to  Beckwlth  and  westerly  to 
Quincy,  and  of  the  Intermediate  branch  line 
now  under  consideration  commencing  at  Boca 
and  thence  to  a  point  about  three-fourths  of 
a  mile  easterly  from  Beckwlth,  thence  by  a 
route  northerly  definitely  described  to  Its  in- 
tended terminal  at  the  head  of  Indian 
creek  in  a  certain  described  section, 
township,  and  range,  as  shown  on  the  map 
part  of  the  complaint  The  route,  location, 
and  termini  were  sufficiently  described  to 
meet  the  requirements  of  section  1244,  Code  of 
Civil  Procedure,  and  we  think  the  articles 
as  first  amended  were  sufficient  to  authorize 
the  plaintiff  to  condemn  the  crossings  at  the 
point  now  being  considered.  In  fact,  the  road 
was  completed  to  Beckwlth  and  In  operation 
when  tlie  amended  complaint  was  filed,  and 
was  part  of  the  road  from  Boca  to  Beckwlth, 
with  which  the  branch  line  was  connected. 
For  all  practical  purposes  the  branch  line 
might  be  considered  as  part  of  the  line 
from  Beckwlth  as  well  as  the  line  crossing 
froip  Boca. 

4.  The  second  amended  articles  were  not 
filed  with  the  Secretary  of  State.  The  third 
amended  articles  are  the  same  as  the  second, 
but  were  so  filed.  Both  amendments  were 
made  some  months  after  the  amended  com- 
plaint was  filed.  The  second  amended  ar- 
ticles may  be  left  out  of  consideration,  as 
they  were  not  filed  with  the  Secretary  of 
State.  Wall  v.  Mines,  130  Cal.  27,  62  Pac. 
386;  People  v.  Lodge^  128  Cal.  262,  60  Pac. 
865.  All  mooted  questions,  however,  arise 
under  the  third  amended  articles. 

5.  The  ground  chiefly  urged  In  support  of 
the  order  is  that  the  third  amended  articles 
were  not  filed  with  the  Secretary  of  State 
until  long  after  the  amended  complaint  was 
filed  and  hence  the  plaintiff  had  no  right  to 
condemn  these  crossings.  We  have  seen  that 
the  right  existed  under  the  first  amended  ar- 
ticles to  condemn  the  crossing  east  of  Beckwlth. 
It  remains  only  to  determine  plaintiff's  right 
as  to  the  crossing  west  of  Beckwlth.  This  lat- 
ter crossing  is  necessary  for  the  construction 
of  the  branch  road  above  described,  and  is 
about  2J^  miles  westerly  from  Beckwlth. 
That  branch  road,  however,  runs  In  a  north- 
westerly direction,  and  is  entirely  separate 
and  distinct  from  the  branch  running  north- 
erly from  Beckwlth,  as  well  as  distinct  from 
the  main  line,  and  was  not  contemplated,  so 


far  as  the  first  amended  articles  show, 
when  the  latter  were  filed.  We  most  treat 
this  west  branch  as  having  been  first  defin- 
itely included  In  the  project  of  the  cor- 
poration upon  filing  its  third  amendments 
to'  its  articles  of  Incorporation.  We  cannot 
agree  with  plaintiff  that  in  the  first  amended 
articles  it  had  sufficiently  compiled  with  sub- 
division 2,  !  291,  Civ.  Code,  supra,  to  en- 
title it  to  construct  as  many  branches  in  dif- 
ferent directions  from  Beckwlth  as  it  found 
necessary,  provided  they  started  from  the 
vicinity  of  Beckwlth.  We  think  the  require- 
ment of  section  291,  Civil  Code,  applies  equal- 
ly to  branches  and  to  main  lines  of  railroads, 
and  when  it  says  "all  the  Intermediate 
branches,"  it  means  what  it  says,  and  does 
not  mean  that  by  stating  where  one  branch 
is  to  run  that  other  and  different  branches 
are  to  be  deemed  included  in  such  statement 
Appellant  contends  that  if  it  could  not  pro- 
ceed under  the  first  amended  articles  to  con- 
demn this  west  crossing,  it  had  the  right 
either,  first  to  amend  its  articles  at  any  time 
l>efore  trial  and  thus  support  its  complaint 
or,  second,  that  it  had  the  right  to  condemn 
as  a  de  facto  corporation. 

(a)  Upon  the  first  proposition  the  answer 
is  that  at  the  time  the  amended  complaint 
was  filed  plaintiff  was  not  authorized  by  Its 
then  articles  of  incorporation  to  maintain 
this  action  as  to  the  west  crossing.  Section 
297  of  the  Civil  Code  provides  that  "a  copy 
of  any  articles  of  incorporation  filed  in  pur- 
suance of  this  chapter,  and  certified  by  the 
Secretary  of  State,  or  by  the  county  clerk 
of  the  county  where  the  original  articles 
shall  have  been  filed  must  be  received  in  all 
courts  of  this  state,  and  other  places  as 
prima  facie  evidence  of  the  facts  therein 
stated."  But  when  received  they  are  but 
prima  facie  evidence.  Plaintiff  contends 
that  "the  articles  could  properly  be  amended, 
after  suit  brought  so  as  to  more  particular- 
ly state  and  designate  the  line  of  the  spur 
.tracks  or  branch  lines.  The  only  effect  of 
the  amendment,"  it  is  said,  "was  to  par- 
ticularize that  whicb  before  had  been  gener- 
al," and  was  "not  the  creation  of  a  new 
cause  of  action."  But  none  of  the  preceding 
articles — ^neither  the  original  nor  the  first 
amended  articles — made  any  mention  of  this 
particular  branch,  and  the  corporation  was 
by  them  clothed  with  no  power  to  condemn 
rights  of  way  over  this  west  branch  route. 
The  third  amended  articles  were  not,  there- 
fore, "in  aid  or  explanation  of  a  right  already 
existing  when  the  action  was  commenced." 
No  such  right  then  existed,  and  we  do  not 
think  a  corporation  can  begin  an  action  to 
condemn  a  right  of  way  along  a  particular 
route  which  it  has  not  Included  in  its  articles 
of  incorporation,  and  lie  permitted  to  support 
the  complaint  by  subsequently  amended  ar- 
ticles which  include  this  omitted  route. 
Plaintiff's  right  to  condemn  is  to  be  meas- 
ured by  the  powers  possessed  by  it  at  the 
time  the  action  was  commenced.    The  action 
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was  premature  as  to  the  west  crossing.  The 
corporatloa  took  Its  existence  by  virtue  of  its 
original  articles;  the  amendments  added 
nothing  to  its  corporate  entity  except  to  en- 
large its  purposes,  and  these  purposes  went 
no  farther  than  to  proTide  for  the  branches 
designated.  There  was  no  effort  to  further 
amend  the  complaint  when  the  last  amended 
articles  were  offered  in  evidence,  if  it  be  ad- 
mitted that  such  amendment  would  have 
been  allowable.  Cases  arising  under  section 
299  of  the  Civil  Code,  such  as  Cnllfornia  Sav. 
&  L.  Soc.  v.  Harris,  111  Cal.  133,  43  Pae.  525, 
and  the  recent  case  of  Ward  L.  &  S.  Co.  v. 
Mapes  (Cal.)  82  Pac.  426,  do  not  apply.  The 
provisions  of  section  209  relate  to  the  filing  of 
the  articles  in  counties  where  the  corporation 
is  doing  business,  and  may  be  waived  by 
failure  to  raise  the  objection  by  proper  plea 
(Id.);  but  here  the  objection  was  timely,  prop- 
erly made  and  went  to  the  existence  of  the 
power  to  do  the  thing  in  question.  A  corpo- 
ration can  exercise  no  other  powers  than 
such  as  are  specifically  granted,  or  such  as 
are  necessary  for  carrying  into  effect  the 
powers  granted.  As  to  any  given  act,  the 
Inquiry  is,  first,  whether  It  falls  within  the 
powers  expressly  enumerated  iu  the  certifi- 
cate; or,  second,  whether  it  is  necessary  to 
the  exercise  of  the  enumerated  powers.  Van- 
dall  V.  S.  S.  P.  Dock  Co.,  40  Cal.  88.  The 
claim  that  the  west  branch  was  necessary 
to  the  expressed  objects  of  the  corporation 
cannot  be  maintained,  for  the  enumerated 
powers  included  only  the  construction  of  the 
main  line  of  plaintlCTs  road  and  east  branch. 
The  third  amended-  articles  brought  the  west 
liranch  within  the  corporate  scheme,  but  It 
came  too  late  to  avail  plaintiff  under  its  pre- 
viously filed  complaint. 

(b)  The  claim  that  plaintiff  was  a  de  facto 
«)rporation,  and  as  such  could  mainta,in  the 
action.  Is  equally  untenable.  Plaintiff  con- 
fuses the  question  of  corporate  existence 
with  corporate  power.  The  corporate  ex- 
istence was  alleged  and  admitted;  no  ques- 
tion of  de  facto  corporation  arises.  The  al- 
legation of  the  complaint  is  "that  plaintiff 
is  a  railroad  corporation,  duly  incorporated, 
organized  and  existing  under  the  laws  of  the 
state  of  California,"  and  this  averment  Is 
admitted.  The  question  is  one  of  power 
alone,  and  we  know  of  no  such  thing  in  law 
as  a  de  facto  power.  There  is  such  a  thing 
as  the  exercise  of  power  by  a  de  facto  cor- 
poration. The  corporation  in  condemnation 
proceedings  acts  as  the  agent  of  the  state. 
The  power  to  condemn  may  be  delegated  by 
the  state,  through  legislative  act,  to  any  cor- 
poration or  individual  who  shall  comply  witlT 
the  terms  upon  which  the  right  is  given.  Mor- 
an  T.  Ross,  79  Cal.  159,  21  Pac.  547.  No  one 
questions  the  right  of  a  corporation  duly 
organized  under  the  laws  of  the  state  to 
condemn  rights  of  way  over  lines  of  road 
stated  iu  its  articles  as  required  by  section 
291,  Civ.  Code;  but  it  cannot  exercise  this 
power  as  a  duly  organized  corporation  and 


at  the  same  time  exercise  like  power  as  a  de 
facto  corporation  over  branch  or  other  lines 
of  road  not  stated  in  its  articles.  Plaintiff 
cannot  exist  as  a  corporation  and  condemn 
the  east  crossing,  as  we  have  held  it  could, 
and  in  the  same  action  ignore  its  de  Jure  or 
statutory  entity  and  claim  the  right  to  con- 
demn the  w^st  crossing  as  a  de  facto  cor- 
poration. Whatever  its  powers  may  be  to 
condemn,  they  cannot  exceed  those  given  by 
its  charter.  It  would  be  strange,  indeed,  if, 
as  a  corporation  de  Jure,  it  could  not  condemn 
under  its  charter,  and  yet  could  do  so  as  a  de 
facto  corporation.  It  has  been  held  that  a 
de  facto  corporation  cannot  exercise  the  right 
of  eminent  domain  (10  Am.  &  E2ng.  Ency.  of 
Law,  p.  1068),  a  point  upon  which  we  express 
no  opinion,  for  whether  this  be  true  or  not, 
we  do  not  ttiink  a  corporation  can  act  simul- 
taneously in  the  dual  capacity  of  corporation 
de  Jure  and  a  corporation  de  facto.  Through- 
out this  entire  proceeding  plaintiff  has  admit- 
ted as  much ;  for  it  has  amended  its  complaint 
and  Its  articles  so  as  to  show  a  statutory 
corporation,  and  has  not,  except  for  purposes 
of  argument,  claimed  to  be  a  de  facto  corpo- 
ration. There  is  an  obvious  distinction  be- 
tween a  challenge  to  the  corporate  existence 
and  a  challenge  to  the  power  which  may  be 
exercised  by  the  corporation,  whether  it  be  a 
de  facto  or  de  Jure  corporation.  In  the  for- 
mer case  the  general  rule  Is  (with  excep- 
tions) that  the  corporate  existence  may  not 
be  attacked  collaterally ;  but  it  has  .always 
been  held  that  the  ultra  vires  acts  of  the  cor- 
poration may  be  thus  challenged,  often  by 
the  corporation  Itself.  And  this  rule  would 
apply  as  well  to  a  de  facto  corporation  as 
to  one  de  Jure. 

6.  It  is  contended  by  the  plaintiff  that  by 
virtue  of  article  12,  i  17,  of  the  Constitution, 
section  1238,  subd.  4,  and  section  1242,  Code  of 
Civil  Procedure,  and  section  1001,  Civil  Code, 
every  corporation  and  every  individual  own- 
ing and  engaged  In  the  construction  of  a 
steam  railroad  is  in  charge  of  a  public  use, 
and,  seeking  to  acquire  property  for  such  use. 
Immediately  becomes  an  agent  of  the  state, 
clothed  with  sovereign  power.  The  argument 
Is  that  the  Constitution  says  that  "every  rail- 
road company  shall  have  the  right  with  its 
road  to  Intersect,  connect  with  or  cross  any 
other  railroad,"  and  this  does  not  mean  "ev- 
ery railroad  company  incorporated  for  this  or 
that  purpose  shall  have  the  right,"  but  that 
"every  railroad  company"  without  distinction 
may  cross  every  other  railroad;  that  the 
Code  provides  (section  1001,  Civ.  Code)  that 
"any  person  seeking,"  etc..  Is  "an  agent  of  the 
state"  or  a  "person  in  charge  of  such  use," 
etc.,  and  hence  "we  must  look  to  the  purposes 
for  which  the  corporation  is  seeking  to  ac- 
quire the  property,  and  not  to  the  declara- 
tions in  the  articles  of  Incorporation,  for  the 
test  of  the  right  to  exercise  the  sovereign 
power  of  eminent  domain."  In  the  first  place 
the  section  of  the  (Constitution  referred  to  Is 
not    self-executing    in    the    sense    plaintiff 
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would  apply  It.  To  condemn  land  a  railroad 
company  Is  to  be  governed  by  general  Jaw  as 
In  the  exercise  of  otber  powers.  It  may  be 
doubted  wbetber  the  Constitution  states  a 
right,  which,  without  It,  the  railroad  company 
would  not  have  under  the  statute.  In  any 
event  the  Constitution  would  not  authorize 
the  talcing  of  land  by  a  railr6ad  corpora- 
tion regardless  of  its  charter  powers  and 
regardless  of  the  statute  providing  for  con- 
demnation. In  the  next  place  we  canuot 
agree  with  plaintiff  that  the  purpose  for 
which  the  corporation  is  seeking  to  acquire 
property  is  all-controlling,  and  that  the 
declaratl.on  in  the  articles  of  Incorporation 
furnishes  no  test  of  the  right  to  condemn  for 
any  particular  purpose.  Suppose  the  charter 
was  for  a  street  railroad  In  a  city,  and  the 
corporation  conceived  the  purpose  of  extend- 
ing Its  system  into  the  country-  by  a  steam 
railroad.  Would  the  fact  that  it  was  "seek- 
ing" to  do  this  thing  be  sufficient  to  confer 
the  right  to  condemn?  H'cre  and  always,  the 
charter  measures  the  powers  of  the  corpo- 
ration which  are  such  as  the  Legislature  gives 
it  and  are  not  coextensive  with  the  powers 
of  the  Individuals  who  compose  it;  it  can 
lawfully  exercire  such  powers  only  as  are  ex- 
pressly or  impliedly  conferred  by  its  charter. 
If  the  charter  states  the  purpose  to  be  to 
construct  a  railroad  by  a  designated  route, 
the  purpore  is  limited  to  that  route  substan- 
tially as  designated.  The  limitations  of  the 
charter  vannot  be  circumvented  by  the  corpo- 
ration's assuming  to  be  a  "person  seeking  to 
acquire  property  for  any  of  the  uses  men- 
tioned" in  section  1238,  Code  of  Civil  Pro- 
cedure ;  the  charter  ever  remains  the  measure 
of  power.  Nor,  as  Is  claimed,  can  the  power 
here  sought  to  be  exercised  be  sustained  as  in- 
cidental to  the  powers  expressly  given.  The 
branch  road  now  under  consideration  was  in 
DO  sense  Incident  to  the  main  line,  nor  was  it 
an  appendage  .or  adjunct  such  as  Is  referred 
to  in  section  4G5,  subd.  4,  Civil  Code.  It  was 
necessary  for  the  purpose  of  opening  contrlb- 
utoi-y  business  and  reaching  new  territory, 
but  it  was  not  necessary  or  incident  to  the 
operation  of  the  main  line. 

Plaintiff  cites  In  re  Johnston,  137  Cal.  119, 
68  Pac  973,  and  People  v.  Stephens,  62  Cal. 
209,  In  support  of  its  contention  that  every 
railroad  has  the  right  to  cross  any  other  rail- 
road (Const,  art  12,  $  17);  that  this  is  not 
a  right  to  condemn  a  right  to  cross ;  and  that 
this  right  Is  absolute;  the  duty  of  the  court 
being  only  to  determine  the  amount  of  com- 
pensation and  the  point  or  manner  of  cross- 
ing. These  were  cases  arising  in  cities  in 
relation  to  the  right  to  lay  pipes  in  the  streets 
for  the  supply  of  water  or  illuminating  light, 
under  section  19,  art.  11  of  the  Constitution. 
It  was  held  that  the  privilege  of  laying  pipes 
for  the  purposes'  mentioned  "is  expressly 
granted  by  the  section  of  the  Constitution 
cited,  subject  to  the  direction  of  the  super- 
intendent of  streets  or  other  ot&cer  In  control 


thereof,  and  under  such  general  regulations 
as  the  municipality  may  prescribe  for  dam- 
ages and  indemnity  for  damages,  and  upon 
the  condition  that  the  municipal. government 
shall  have  the  right  to  regulate  the  charges 
thereof;  that  the  section  is  "a  direct  grant 
from  the  people  to  the  persons  therein  desig- 
nated of  the  right  to  lay  pipes  in  the  streets 
of  a  city  for  the  purposes  specified,  without 
waiting  for  legislative  authority."  The  dis- 
tinction between  the  two  provisions  of  the 
Constitution,  however,  Is  obvious.  In  grant- 
ing the  use  of  streets  which  are  highways  and 
subject  to  the  control  of  the  state  there 
is  no  taking  of  private  property  for  public 
use;  it  is  but  devoting  tbe  highway  to  a  use- 
additional  to  that  to  which  It  is  usually  put 
and  consistent  with  that  use.  In  the  other 
case  there  is  involved  the  taking  of  private 
property  which,  it  must  be  presumed.  Is  to  be 
taken  in  consonance  with  that  other  provi- 
sion of  the  Constitution,  that  "private  prop- 
erty shall  not  be  taken  or  damaged  for  public 
use  without  Just  compensation  "having  been 
first  made  to,  or  paid  Into  court,  for  the 
owner,  and  no  right  of  way  shall  be  ap- 
propriated to  the  use  of  any  corporation  other 
than  municipal  until  full  compensation  there- 
for be  made  •  *  *  which  compensation 
shall  be  ascertained  by  a  Jury,  unless  a  Jury 
be  waived,  as  In  other  civil  cases  in  a  court 
of  record,  as  shall  be  prescribed  by  law." 
Article  1,  8 14.  "Property  appropriated  to  pub- 
lic use"  is  private  property  (Code  Civ.  Proa 
I  1240),  and  to  condemn  a  right  of  way  by 
one  railroad  over  the  right  of  way  of  another 
railroad  company  is  the  taking  of  private 
property  for  public  use  (Memphis  &  Charles- 
ton R.  R.  Co.  v.  Birmingham,  Shefl3cid  &  Ten- 
nessee R.  R.  Co.,  96  Ala.  571,  11  South. 
642,  18  U  R.  A.  166);  and  must  be  done,  if 
at  all,  under  the  provisions  of  law  regulating 
eminent  domain. 

Some  other  grounds  In  support  of  the  order 
are  made  In  the  record  and  In  the  briefs  of 
respondents,  but  we  do  not  deem  It  necessary 
to  notice  them. 

Our  conclusion  is:  That  there  was  suffi- 
cient evidence  to  support  the  findings  as  to- 
what  we  have  designated  as  the  east  cross- 
ing, for  which  the  damage  was  adjudged  to 
be  $100,  and  that  the  Judgment  as  to  that 
crossing  should  stand;  that  the  court  erred 
in  admitting  the  second  and  third  amended 
articles;  and  that  its  findings  as  to  the  right 
of  plaintiff  to  condemn  a  right  of  way  at  the 
so-called  west  crossing  of  defendant's  road 
are  not  sustained  by  the  evidence,  and  the 
Jtidgment  relating  thereto  should  be  set  aside 
and  vacated.  The  order  is  affirmed  in  so  far- 
as  it  grants  a  new  trial  as  to  the  crossing 
herein  referred  to  as  the  west  crossing;  the 
new  'trial  upon  that  issu«  to  be  had  on  the 
evidence  heretofore  submitted  in  the  case, 
and  such  further  evidence  as  either  party 
may  be  advised  to  offer.  The  order  is  re- 
versed in  so  far  as  It  grants  a  new  trial  as  to 
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the  crossing  referred  to  herein  aa  the  east 
crossing,  and  the  trial  court  is  directed  to 
proceed  with  the  case  in  accordance  with  the 
Tiews  herein  expressed;  the  costs  of  this 
appeal  to  be  borne  equally — one-half  by  plain- 
tiff and  one-half  by  defendants. 


We  concor: 
LIN,  J. 


BUCKLES.  J.:   McLAUan- 


a  Cal.  A.  E34) 

DNION  CONTRACTING  &  PAVING  CO. 
v.  CAMPBELL  et  al. 

(Court   of  Appeal,   First   District,   California. 
Dec.  27,  1905.) 

CONTBACTS— DBXAT    IW    PeRFOBMANCB— OPERA- 
TION or  Law. 

Where  a  contract  for  street  Improvement 

Provided  that  it  should  be  finished  in  a  certuio 
ime,  that  the  contractor  was  enjoined  from 
performing  the  contract  io  a  suit  b;  a  third  per- 
son was  not  an  act  of  the  law  excusing  per- 
formance, as  provided  by  Civ.  Code,  {  1511 ;  the 
contractor  having  taken  no  steps  to  procure  an 
estension  of  time  prior  to  the  expiration  of  the 
time  specified  in  the  contract. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Thomas  F.  Graham, 
Judge. 

Action  by  the  Union  Contracting  &  Paring 
Company  against  H.  C.  Campbell  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

James  F.  Tevlln,  for  appellants.  D.  n. 
Wluttemore,  for  respondent 

HALL,  J.  This  Is  an  action  to  foreclose 
the  lien  of  an  assessment  for  curbing  and 
paring  a  portion  of  Market  street  In  San 
Ftancisco.  Plaintiff  had  Judgment,  and  cer- 
tain of  the  defendants  moved  for  a  new  trial, 
and  upon  the  denial  of  their  motion  appealed 
from  the  order  and  Judgment 

It  appears  from  the  complaint  findings, 
and  evidence  that  the  contract  to  do  the  work 
was  let  by  the  superintendent  of  streets, 
dated  January  20,  1896,  In  which  the  time 
limited  for  the  performance  of  the  work  was 
fixed  at  120  days  from  the  date  of  the  con- 
tract On  March  4,  1896,  the  contractor  was, 
at  the  salt  of  a  third  person — that  is,  a  per- 
son not  a  party  to  this  action,  nor  an  ofilcer 
of  the  municipality — enjoined  by  the  superior 
court  of  the  city  and  county  of  San  Francisco 
from  performing  the  work.  This  Injuctlon 
remained  in  force  until  November  28,  1898, 
when  the  action  was  dismissed  by  the  plain- 
tiff therein;  and  on  said  day  the  board  of 
supervisors  and  street  superintendent  granted 
an  extension  of  the  time  for  the  performance 
of  the  contract  and  the  work  was  done 
during  such  extension  and  a  second  extension. 
On  the  record  presented  here  the  time  for 
performing  the  contract  bad  long  since  ex- 
pired, and  the  contract  lapsed  before  any 
extension  was  granted  (Tumey  r.  Dougherty, 
53  Cal.  619;  Bereridge  v.  Livingstone,  54 
Cal.  64;  Mappa  T.  Los  Angeles,  61  CaL  809; 
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Palmer  r.  Bnrnham,  120  Cal.  864,  52  Pao. 
664;  Kelso  r.  Cole.  121  Cal.  121,  53  Pac.  333), 
unless  the  running  of  the  time  stipulated 
In  the  contract  for  the  doing  of  the  work 
was  suspended  by  the  Injunction.  And  this 
presents  the  most  Important  question  for  de- 
termination by  this  court  upon  this  appeal. 

There  is  no  express  provision,  either  in  the 
street  law  or  elsewhere,  making  the  Issuance 
of  an  injunction  at  the  suit  of  a  third  party 
an  excuse  for  delay  in  the  performance  of 
such  a  contract.  Section  I'tU  of  the  Civil 
Code  provides  that  "the  want  of  performance 
of  an  obligation  •  *  *  or  any  delay 
therein,  is  excused  by  the  following  causes, 
to  the  extent  to  which  they  operate:  (1) 
When  such  performnnce  •  ♦  *  is  pre- 
vented or  delayed  by  the  act  of  the  creditor, 
or  by  the  operation  of  law."  It  Is  under  the 
rule  of  this  section  that  the  delay  in  this 
case  can  be  excused,  if  at  all.  and  this  de- 
pends upon  whether  or  not  the  delay  caused 
by  the  issuance  of  the  Injunction  is  a  delay 
caused  by  operation  of  law.  A  similar  ques- 
tion was  presented  In  KInnher  r.  San  Diego 
St.  Car  Co.,  93  Cal.  S.'W.  30  Vnc  53j.  where 
it  was  held  that  interference  by  a  writ  of 
injunction  sued  out  by  a  third  person  will  not 
excuse  the  performance  of  a  contract  and 
that  such  an  interference  Is  not  a  preven- 
tion of  performance  by  operation  of  law.  It 
is  there  said:  "No  cn.se  has  been  cited  in 
which  It  has  been  held  that  Interference  by 
a  writ  sued  out  by  a  private  litigant  will  ex- 
cuse performance  of  a  contract  although  It 
may  deprive  the  contractor  of  the  means  of 
performance.  It  Is  not  prevention  by  op- 
eration of  law.  It  Is  an  act  of  an  Indlvidna! 
and  not  of  the  government.  *  •  »  The 
obligor  contracts  that  be  can  and  will  control 
the  acts  of  third  persons  so  far  as  necessary 
to  enable  him  to  perform  his  contract 
People  r.  Bartlett  3  Hill.  .570.  ♦  ♦  •  It 
Is  not  the  law  operating  upon  the  facts  which 
creates  the  difficulty,  but  the  use  of  a  Ja- 
diclal  writ  by  a  private  litigant"  The  abov* 
case  is  cited  with  approval  In  Sam|)le  v. 
Fresno  Flume,  etc.,  Co.,  129  Cal.  222,  61  Pac, 
1085,  where  It  was  held  that  the  issuance  of 
an  injunction  at  the  suit  of  a  third  lArty 
was  not  a  prevention  by  operation  of  law. 
In  Rogers  r.  Druffel.  40  Cal.  054,  it  was  held 
that  an  order  enjoining  a  sale,  issued  at  the 
suit  of  a  third  party,  did  not  prevent  the 
expiration  of  the  two-year  lien,  nor  extend 
the  time  within  which  a  sale  might  be  made. 

In  the  case  at  bar  it  Is  not  pretended  that 
any  of  the  defendants,  or  any  officer  of  the 
city,  took  any  part  in  the  injunction  suit  or 
In  any  way  Instigated  It  The  contractor 
could  hare  kept  his  contract  allre  by  obtain- 
ing from  the  board  of  superrlsors  an  exten- 
sion of  time.  So  far  as  the  record  In  this 
case  shows  be  took  no  steps  to  procure  a  dls- 
aolutlon  of  the  injunction,  but  simply  waited 
until  the  plaintiff  In  that  action  dismissed 
the   proceeding.    The    coses   of    Hadlcgr    T. 
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Clarke,  8  Term  Rep.  259  and  Baylies  ▼. 
Fettyplace,  7  Mass.  325,  cited  by  respondent, 
are  both  cases  of  delay  in  the  performance 
of  contracts  by  reason  of  the  operation  of 
embargo  acts,  and  are  typical  cases  of  pre- 
vention of  performance  by  operation  of  law. 
Williams  V.  Pouns,  48  Tex.  141,  and  Little 
V.  Price,  1  Md.  Ch.  182,  also  cited  by  respond- 
ent, are' cases  where  the  bringing  of  the  ac- 
tion was  enjoined  for  a  time  at  the  snlt  of 
the  opposite  party  to  the  litigation,  and  it 
was  held  that  such  injunction  stayed  the  run- 
ning of  the  statute  of  limitations.  In  favor  of 
the  party  procuring  the  Injunction,  not  be- 
cause the  bringing  of  the  suits  was  prevented 
by  operation  of  law,  but  by  the  act  of  the 
party  defendant  On  the  other  hand,  In 
Wilkinson  v.  The  First  Nat.  Fire  Ins.  Co., 
72  N.  T.  499.  28  Am.  Rep.  166,  it  was  held 
that  an  Injunction  Issued  at  the  suit  of  a 
third  person  was  not  a  prevention  by  act  of 
law,  and  did  not  suspend  the  running  of  the 
time  limited  In  the  contract  for  the  bringing 
of  an  action  thereon.  In  Hadley  v.  Dagud, 
130  Cal.  207,  62  Pac.  500,  the  work  was  com- 
pleted and  ■  accepted  by  the  superintendent 
of  streets  within  the  time  provided  for  In 
the  contract,  but  upon  appeal  by  property 
owners  to  the  board  of  supervisors  the  ac- 
ceptance of  the  work  was  vacated,  and  di- 
rections given  for  its  completion  In  strict  ac- 
cordance with  section  11  of  the  street  im- 
provement act  (St  1891,  p.  196,  c.  147),  and 
the  decision  In  that  case  Is  not  In  point 

For  the  reasons  above  set  forth,  we  are 
of  the  opinion  that  the  issuance  of  an  in- 
junction at  the  suit  of  a  third  party  was  not 
a  prevention  of  performance  by  operation  of 
law,  and  therefore  the  time  for  performing 
the  contract  had  expired  before  the  exten- 
sions thereof  pleaded  and  found,  and  all 
subsequent  proceedings  thereunder  were 
void.  Kelso  v.  Cole,  and  other  cases  cited 
supra.  In  view  of  the  conclusion  we  have 
reached  on  the  main  point  Involved  in  this 
case.  It  is  unnecessary  to  discuss  other  points 
made  by  appellants. 

The  Judgment  and  order  are  reversed. 

We  concur:    HARRISON',  P.  J. ;  COOPER,  J. 


(2  Cal,  App.  522>  . 

BRIGHAM  V.  SOUTHERN  PAC.  CO. 

'Court  of  Appeal.  Second  District,  California. 

Dec.  21,  1905.    Rehearing  Denied 

Feb.  19,  1906.) 

1.  Carriebs  —   Ejection   of   Passenoeb  — 
Tickets— Evidence. 

Where  a  passcnRer  purchased  a  ticket  by 
which  be  agreed  to  identify  himself  as  the  or- 
iginal purchaser,  when  required  by  the  carrier's 
conductors  or  agent,  and  that  unless  all  the  con- 
ditions of  the  ticket  were  fully  complied  with 
it  should  be  void,  the  carrier  having  obtained  in- 
formation that  the  passenger  had  endeavored  to 
sell  the  ticket  to  a  broker,  and  proof  of  such 
fact  having  been  admitted  in  an  action  for 
ejection  while  the  passencer  was  attempting 
to  ride  on  such  ticket,  because  of  his  refusal  to 


sofficiently  identify  himself  as  the  purchaser, 
it  was  error  for  Uie  court  to  exclude  evidence 
that  the  train  agent,  who  refused  the  ticket,  bad 
knowledge  that  an  attempt  had  been  made  by 
the  purchaser  to  sell  the  same. 
2.  Same— Identification. 

Where  the  purchaser  of  a  railroad  ticket 
agreed  to  identify  himself  as  the  original  pur- 
chaser, when  required  by  the  carrier's  con- 
ductors or  agent,  he  was  only  required  to  pro- 
duce such  reasonable  evidence  of  his  identity 
within  his  reach  as  ought  to  satisfy  a  reasonable 
man,  honestly  seeking  to  do  justice  between  the 
carrier  and  the  passenger,  and  hence  instruc- 
tions that  he  was  hound  to  identify  himself  "to 
the  satisfaction  of  the  train  agent"  where 
■properly  refused. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Judge. 

Action    by    Perry    Brigham    against    the 
Southern    Pacific   Company.     From   a   Judg- 
ment for  plaintiff,  defendant  appeals.    Re- 
I  versed. 

I      J.  W.  McKlnley,  for  appellant    Powers  & 
I  Holland,  for  respondent 

GRAY,  P.  J.  The  plaintiff  had  a  verdict 
for  damages  In  the  sum  of  $2,000  for  having 
been  wrongfully  ejected  from  defendant's 
train.  On  defendant's  motion  for  a  new  trial, 
the  damages  were  reduced  to  $1,000,  and  on 
acceptance  by  plaintiff  the  new  trial  was 
denied.  The  appeal  Is  by  defendant  from  the 
order  denying  a  new  trial. 

The  plaintiff  In  bis  complaint  says  that  for 
a  long  time  prior  to  his  Injury  he  had  been 
;  engaged  In  mining,  mercantile,  and  brokerage 
business.  From  his  testimony  It  appears 
that  he  was  a  "traveling  man"  by  occupation, 
and  had,  a  little  less  than  three  months  pre- 
vious to  his  alleged  injury,  purchased  In 
New  York  a  flrst-class  round-trip  ticket  from 
that  point  to  San  Francisco  and  Los  Angeles 
and  return;  that  he  had  come  out  here  on  that 
ticket,  and  on  bis  way  had  worked  the  towns 
from  Salt  Lake  City  to  San  Francisco  and 
down  to  Los  Angeles,  "working  up  trade  for 
a  friend  of  his  in  iron  beds,  and  establishing 
agencies  for  their  manufacture  on  the  West- 
ern coast."  He  had  been  in  Los  Angeles 
some  six  days,  and  during  that  time,  iiccord- 
Ing  to  his  own  testimony,  he  bad  appeared 
at  one  or  two  ticket  broker  agencies  and  In- 
quired what  nnused  tickets  were  selling  at 
with  a  view  of  possibly  selling  the  ticket 
upon  which  he  was  riding  at  the  time  he 
was  ejected  from  the  train.  Witnesses  of  the 
defendant  testified  that  a  man  other  than  the 
plaintiff  bad  brought  the  ticket  In  question 
to  the  ticket  broker's  oflice  twice,  once  before 
It  was  validated  and  again  after  it  was  vali- 
dated. One  of  these  witnesses  was  the  ticket 
broker  himself,  and  his  testimony  was  very 
positive  to  the  point  that  It  was  the  same 
ticket  and  that  the  man  who  offered  it  for 
sale  each  time  was  not  the  plaintiff.  He 
did  not  sell  the  ticket,  however,  and  on  the 
2.3d  day  of  September,  1902,  plaintiff  board- 
ed an  overland  train  of  defendant  with  said 
ticket  In  his  possession.  Intending  to  go  east 
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thereon,  as  he  Bays,  to  accept  a  position  with 
a  business  concern  In  Boston,  Mass.,  at  $33 
per  week.  At  that  time  plaintiff  was  about 
67  years  of  age,  was  recovering  from  a  re- 
cent illness,  and  bad  been  an  invalid  for  20 
years  Immediately  previous  thereto".  Soon 
after  the  train  left  Los  Angeles  the  plaintiff 
encountered  the  train  agent,  named  M.  E. 
Clute,  who  demanded  his  ticket  and  received 
into  bis  hands  the  ticket  In  question.  The 
train  agent,  having  as  he  says,  "a  bulletin 
of  a  ticket  of  Perry  Brigbam"  (the  plaintiff's 
name),  at  once  set  to  work  to  ascertain  wheth- 
er the  plaintiff  was  the  original  purchaser 
of  the  ticket  The  plaintiff.  In  consideration 
of  the  reduced  rate  at  which  the  ticket  was 
sold,  had  signed  an  agreement  indorsed  up- 
on the  ticket,  as  follows:  "The  holder  will 
Identify  bhnself  Or  herself  as  the  original 
purchaser  of  this  ticket  by  writing  his  name 
or  by  other  means  if  necessary,  when  re- 
quired by  conductors  or  agent."  He  had 
also  agreed  that,  "unless  all  the  conditions 
of  this  ticket  are  fully  complied  with,  it  shall 
be  void."  He  also  signed  the  following :  "To 
prevent  imposition,  the  holder  must  identify 
himself  as  the  original  purchaser  of  this 
ticket  to  the  satisfaction  of  any  conductor 
or  agent,  by  signature  and  otherwise,  when- 
ever requested."  Under  this  agreement  the 
plaintiff  was  called  upon  by  the  agent  to 
write  his  name  upon  a  pad,  with  which  re- 
quest he  seems,  to  have  complied  cheerfully 
and  so  wrote  his  name  twice.  The  agent 
seemed  not  satisfied  with  these  signatures 
and  proceeded  to  ask  plaintiff  if  he  knew 
any  one  on  the  train,  to  which  a  negative 
reply  was  given.  Some  other  questions  fol- 
lowed, which  are  not  specifically  stated  In 
plaintiffs  evidence,  and  then  the  agent  asked 
the  plaintiff  whether  he  crossed  the  Missouri 
river  at  Omaha  or  St  Louis  on  his  way  out 
here.  To  this  plaintiff  replied  that  he  did 
not  know,  as  be  was  asleep  at  the  time. 
The  agent  thereupon  told  the  plaintiff  that 
the  ticket  was  not  his  and  directed  plain- 
tiff to  pay  his  fare  or  get  off  at  the  next  sta- 
tion. Afterwards,  on  arrival  at  Burbank, 
some  11  miles  out  of  Los  Angeles,  at  1  p.  m., 
by  the  threats  of  the  conductor  to  forcibly 
eject  him,  the  plaintiff  was  Induced  to  leave 
the  train;  the  conductor  carrying  his  bag- 
gage and  placing  It  near  the  depot  The 
plaintiff  then  stated  to  the  depot  agent  that 
be  had  been  put  off  the  train  and  asked 
about  when  he  could  get  a  train  back  to  Los 
Angeles,  and  also  where  he  could  get  some- 
thing to  eat  The  agent  advised  him  as  to 
these  matters,  and  he  then  went  to  a  restau- 
rant and  procured  and  consumed  some  crack- 
ers and  a  bottle  of  beer.  Some  time  after 
he  alighted  from  the  train — the  evidence  be- 
ing conflicting  as  to  the  exact  time,  but  be- 
tween 30  minutes  and  3  hours  thereafter— the 
plaintiff  was  approached  by  the  station  agent 
with  a  statement  that  the  latter  had  been  in 
communication  with  the  train  agent  who  had 


taken  up  the  ticket,  and  the  train  agent  de- 
sired plaintiff  to  remain  at  Burbank  nntU 
be  should  return  there  on  his  way  to  Los 
Angeles  (the  time  of  his  return  being  between 
7  and  8  o'clock  that  same  afternoon),  and  that 
Clute,  the  said  train  agent  said  he  wanted  to 
see  the  plaintiff  very  much,  and  it  would  cost 
plaintiff  nothing  to  go  with  him  back  tq  Los 
Angeles,  and  If  Mr.  Clute  bad  made  a  mis- 
take he  would  like  to  talk  with  plaintiff  about 
it ;  would  like  to  Interview'  him,  see  him  per- 
sonally, eta  The  plaintiff  In  response  to 
this  said  he  was  sick  and  did  not  want  to 
talk  with  Mr.  Clute  because  of  the  previous 
ill  treatment  received  at  his  bands. 

The  train  agent  testifies  concerning  his  at- 
tempt on  the  train  to  Identify  the  plaintiff  as 
follows :  "When  the  ticket  was  presented  to 
me  for  passage  I  asked  the  gentleman  for  bis 
signature  after  looking  at  the  ticket  He 
made  the  signature  once  and  It — I  didn't 
think  It  compared  favorably  with  that  on  the 
ticket.  Taking  all  precautions  I  asked  bim 
to  mak^  it  again,  which  he  did.  I  then 
asked  him  a  few  questions  about  the 
ticket,  and  then  asked  blm  If  he  could  Identi- 
fy himself  In  any  way:  If  be  bad  anything 
with  blm  to  Identify  himself.  And  all  the 
answer  I  could  get  from  him,  he  says,  'That 
is  my  ticket.'  He  repeated  it  several  times. 
But  I  says,  'Have  you  anything  by  which 
you  can  Identify  yourself?'  'Well,'  he  says, 
'That  Is  my  ticket'  I  then  asked  him  If  be 
was  known  In  Los  Angeles.  He  says,'  'I  am.' 
I  said,  "Then  you  can  Identify  yourself  there.' 
He  said,  'I  could.'  'Well,'  I  says,  'the  best 
way  Sot  you  to  do.  If  you  don't  care  to  go 
through,  you  can  do  two  things:  You  can 
pay  yoiu*  fare,  taking  a  receipt  from  the  con- 
ductor, and  afterwards.  If  you  can  satisfy 
the  company  that  you  are  the  original  pur- 
chaser of  this  ticket,  they  will  refund  you 
your  money.  If  not,  get  off  at  Burbank.  I 
will  return  here  on  the  Santa  Barbara  local, 
and  I  will  take  you  Into  Los  Angeles.  It  will 
cost  you  nothing.  I  will  keep  the  ticket,  and 
if  you  can  satisfy  me  that  you  are  the  origi- 
nal purchaser  I  will  return  the  ticket  at 
Los  Angeles,  and  you  can  get  right  out  of 
there."  To  that  be  said  nothing  more  than 
to  make  the  remark  again,  'That  is  my  ticket' 
I  went  on  working  through  the  train.  Then 
I  went  back  and  notified  Mr.  Bodinan."  At 
about  7  o'clock  In  the  afternoon  plaintiff 
boarded  one  of  defendant's  passenger  cars 
attached  to  a  freight  train  and  returned  to 
Los  Angeles,  and  a  few  days  later  commenced 
this  suit 

Among  other  contentions  of  appellant  it 
urges  that  the  court  erred  to  Its  prejudice  In 
refusing  to  oUow  It  to  prove  that  Clute.  the 
train  ag.'ut  at  the  time  be  was  Investigating 
the  question  of  plaintiff's  identity,  had  knowl- 
edge of  the  fact  that  the  ticket  in  question 
had  been  exhibited  for  sale  at  the  office  of  a 
ticket  scnli)er.  For  sonu  reason,  possibly  be- 
cau^-e  he  tliuught  It  a  matter  of  lio  import- 
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ance,  tbe  respondent  makes  no  dlre<:t  reply  to 
tbls  contention.  I  think  tliis  matter  deserves 
attention.  Tbe  plaintiff  bad  agreed  to  identi- 
fy bimself  to  the  reasonalile  satisfaction  of 
tbe  train  agent.  He  bad  also  agreed  that  if 
be  did  not  comply  with  this  agreement  bis 
ticket  should  t>e  void.  His  right  to  remain 
upon  tbe  train  depended  as  much  upon  tbe 
performance  of  tbe  contract  as  it  did  upon  bis 
having  tbe  necessary  ticket.  Plaintiff  bad, 
in  a  way,  made  the  train  agent  the  Judge  of 
the  question  of  bis  identity;  and  if  by  his 
own  negligence  or  willfnl  and  wrongful  acts 
he  had  led  the  train  agent  to  believe  that  he 
was  not  tbe  original  purchaser  of  tbe  ticket, 
be  could  not  be  heard  to  complain.  Of  course, 
the  train  agent  must  proceed  reasonably  In 
the  premises,  and  should  not  eject  plaintiff 
from  the  train  unless  tbe  facts  before  him 
were  sufficient  to  satisfy  a  reasonable  man, 
seeking  to  do  Justice  between  the  railroad 
company  and  its  patrons,  that  tlie  plaintiff 
was  not  tbe  original  purchaser  of  the  ticket. 
Tbe  burden  is  on  tbe  plaintiff  to  show  that 
be  compiled  with  his  contract  Central  of 
Georgia  Ry.  Co.  v.  Cannon  (Ga.)  32  S.  E.  874. 
"The  ticket  bolder  must  furnish  such  proof 
of  his  Identity  as  would  satisfy  a  reasonable 
man."  Morse  v.  Southern  Ry.  Co.  (Ga.)  29 
S.  E.  8C5.  Tbls  being  tbe  rule,  and  It  also 
being  a  question  of  fact  for  tbe  Jury  to  de- 
cide as  to  what  was  reasonable,  we  think  tbe 
Jury  should  have  been  put  In  possession  of 
all  tbe -facts  upon  which  tbe  train  agent  acted 
In  requiring  plaintiff  to  further  identify  him- 
self, pay  fare,  or  leave  tbe  train.  How  were 
tbe  Jury  to  determine  tbe  reasonableness  of 
the  agent's  conduct,  unless  they  knew  all  the 
evidence  which  be  bad  received  tending  to 
show  that  tbe  ticket  was  not  in  the  bands  of 
tbe  original  purchaser?  The  fact  that  the 
ticket  had  been  offered  for  sale  to  a  scalper 
would  be  some  evidence  to  tbe  mind  of  tbe 
agent  that  tbe  original  purchaser  had  no 
further  use  for  it,  and  tbe  fact  that  there 
were  so  many  places  in  Los  Angeles  where 
these  tickets  are  treated  as  articles  of  mer- 
chandise would  naturally  lead  bim  to  think 
that  the  effort  to  sell  had  probably  met  with 
success ;  and  if  the  evidence  had  been  ad- 
mitted, showing  that  he  knew  that  this  ticket 
had  been  offered  for  sale,  .It  is  possible  that 
the  Jury  might,  by  adding  tbls  circumstance 
to  the  fact  that  plaintiff  was  riding  in  a  day 
coach  to  New  York,  and  that  he  could  not  or 
would  not  tell  the  agent  whether  be  came  out 
on  the  ticket  by  way  of  St.  Louis  or  Omaha, 
and  would  give  no  satisfactory  answer  to  that 
question.  It  is  possible  that  they  would  have 
reached  the  conclusion  that  tbe  conduct  of 
tbe  agent,  as  described  in  bis  own  testimony, 
was  Justified  on  tbe  ground  that  he  bad  good 
reason  to  believe  that  plaintiff  was  not  the 
original  purchaser  of  tbe  ticket  It  seems 
to  have  been  conceded  at  tbe  trial  by  all  par- 
ties that  it  was  proper  to  show  that  the  ticket 
had  been  offered  for  sale ;  but  of  what  benefit 
to  defendant's  theory  of  the  case  was  It? 


What  defense  did  this  tend  to  establish,  un- 
less It  was  also  shown  that  this  fact  bad  been 
brought  to  the  knowledge  of  the  train  agent? 
Defendant's  defense  rested  largely  upon  the 
reasonableness  of  this  agent's  decision.  How 
could  it  be  argued  that  a  fact  about  which 
the  agent  knew  nothing  could  throw  any 
light  upon  that  question?  It  Is  difficult  to 
understand  bow  any  man  of  reasonable  in- 
telligence can  travel  across  the  continent  and 
not  know  whether  he  passed  through  St 
Louis -or  Omaha.  Of  course,  it  was  for  tbe 
Jury  to  determine  what  was  a  reasonable 
identification,  as  well  as  whether  the  agent 
acted  reasonably  under  tbe  circimistances,  and 
we  do  not  mean  to  here  interfere  with  that 
important  function;  but  no  material  fact 
bearing  upon  that  question  should  have  been 
excluded  from  the  Jury.  We  think  that  the 
agent's  knowledge  of  the  conceded  fact  that 
an  effort  had  been  made  looking  to  tbe  sale 
of  this  ticket  should  have  been  admitted  in 
evidence. 

There  Is  another  way  In  which  this  matter 
was  pertinent  to  tbe  case.  It  was  an  act 
of  bad  faith,  as  being  in  violation  of  contract, 
and  a  wrongful  act  toward  defendant  to  even 
try  to  sell  this  ticket.  The  plaintiff  had 
agreed  that  it  was  not  transferable.  If,  then, 
plaintiff's  wrongful  efforts  in  this  behalf  had 
any  weight  with  the  agent  in  determining 
that  plaintiff  was  not  the  rightful  bolder 
of  this  ticket,  to  that  extent  at  least  the 
plaintiff  was  the  victim  of  his  own  wrongful 
act,  for  which  be  could  not  be  heard  to  com- 
plain. Unless  it  were  shown  that  tbe  agent 
had  his  knowledge,  tbe  Jury  could  not  con- 
sider tbe  fact  in  tbls  material  connection.  In 
other  words,  we  think  the  excluded  evidence 
should  have  been  received  in  mitigaton  of 
damages,  or  as  bearing  upon  the  question  as 
to  what  amount  of  damages  the  plaintiff  was 
entitled  to  recover  in  case  it  were  deter- 
mined by  tbe  Jury  that  be  was  entitled  to 
recover  anything. ,  The  excessive  verdict  may 
be  attributed  to  this  erroneous  ruling. 

Complaint  Is  made  of  the .  refusal  of  tbe 
court  to  give  certain  Instructions  offered  to 
the  effect  that  it  was  the  duty  of  plaintiff  to 
Identify  himself  to  the  satisfaction  of  the 
train  agent  We  think  tliese  instructions 
were  properly  refused.  To  be  sure,  the  plain- 
tiff did  agree  to  satisfy  the  agent  as  to  his 
Identity;  but  this  must  be  taken  to  mean 
only  that  be  would  give  such  reasonable  evi- 
dence of  his  identity  within  bis  reach  as 
ought  to  satisfy  a  reasonable  man,  honestly 
seeking  to  do  Justice  between  tbe  company 
and  tbe  passenger.  Tbls  Is  what  the  cases 
seem  to  hold,  and  Is  as  far  as  they  go.  An 
Instruction  following  literally  the  language 
of  tbe  contract  might  be  misunderstood  by  the 
Jury.  Central  of  Georgia  Ry.  Co.  v.  Cannon 
(Ga.)  32  8.  E.  874.  As  the  other  points  urged 
by  appellant  are  not  likely  to  arise  npon  a 
new  trial  of  tbe  case,  we  deem  It  unneces- 
sary to  further  extend  this  opinion. 
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Tbe  «rder  appealed  from  Is  reversed,  and 
the  case  remanded  tor  'a  new  trlaL 

I  concur :    ALLEN,  J. 

I  concur  In  the  judgment,  on  tfae  ground 
last  stated  In  tbe  opinion:    SmTH,  X 


(2  Cal.  App.  606) 

LINCK  et  al.  v.  MEIKELJOHN  et  aL 

<Court  of  Appeal,  Second  District,  California. 

Dec.  20,  1905.    Rehearing  Denied 

Jan.  19,  1900.) 

Mechanics'  Liens— Ownebship  of  Land. 

Const  art.  20,  |  15,  and  Code  Civ.  Proc. 
tit.  4,  provide  for  a  lien  upon  property  for  ma- 
terial furni.shed  for  its  construction.  Section 
llSo  of  that  title  provides  that  the  land  on 
wi'ich  any  building  is  constructed  is  also  subject 
to  the  lien  if,  at  tbe  time  of  furnishing  the  ma- 
terials, it  belonged  to  the  person  who  caused 
the  building  to  be  constructed.  Held,  that  a 
person  who  furnished  materials  for  the  construc- 
tion of  a  building  under  contract  with  a  person 
■who  falsely  represented  himself  to  be  the  owner 
of  the  land  was  entitled  to  a  lien  therefor  on 
tbe  building. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  N.  P.  Conrey,  Judge. 

Action  by  F.  X.  Llnck  and  others  against 
&L  C.  Meikeljohn  and  others.  From  a  judg- 
ment In  favor  of  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

D.  H.  Laubersbelmer  (Isidore  B.  Dock- 
wet  ler  and  S.  C.  Pardee,  of  Coimsel),  for  ap- 
pellants. Charles  I^  Batcbeller,  J.  W.  Bal- 
lard, and  Charles  D.  Ballard,  for  respondents. 

ALLEN,  J.  This  action  was  brought  by 
plaintiff  to  enforce  a  Hen  of  materialmen  who 
furnished  the  materials  used  in  the  construc- 
tion of  a  house  erected  by  a  contractor, 
who  constructed  tbe  same  under  a  contract 
with  one,  not  the  owner,  but  who  falsely 
represented  himself  as  such.  Tbe  trial  court 
by  its  decree  rendered  judgment  against  the 
contractor  and  directed  a  sale  of  tbe  building. 
From  this  decree  and  judgment,  and  an  or- 
der denying  a  new  trial,  tbe  owners  of  the 
real  property  appeal. 

It  is  insisted  by  appellants  upon  this  appeal 
that  no  lien  can  attach  to  a  building  perma- 
nently resting  upon  land,  unless  some  Interest 
in  the  real  property  Is  vested  in  tbe  person 
who  caused  the  superstructure  to  be  erected ; 
and  that  a  decree  directing  tbe  sale  of  the 
building  In  proceedings  to  foreclose  a  me- 
dianic's  lien  is  unauthorized.  Section  15, 
art  20,  of  our  state  Constitution  provides: 
"Mechanics,  materialmen  *  •  •  shall  liave 
a  lien  upon  the  property  upon  which  they 
have  t)e8towed  laltor  or  furnished  materi- 
al for  the  value,"  etc.  Title  4  of  the  Code  of 
Civil  Procedure,  which  comprises  the  neces- 
sary legislation  to  carry  into  effect  this  con- 
stitutional right,  provides  that  tbe  Hen  shall 


be  upon  the  property  upon  which  they  have 
bestowed  labor  and  furnished  materials ;  and 
by  section  1185  of  such  title  it  is  provided 
that  "the  land  upon  which  any  building 
•  •  •  is  constructed,  together  with  a  con- 
venient space  about  tbe  same,  or  so  much  as 
may  be  required  for  the  convenient  use  and 
occupation  thereof  •  •  •  is  also  subject 
to  the  lien.  If  at  the  commencement  of  the 
work,  or  the  furnishing  of  the  materials  for 
the  same,  the  land  belonged  to  tbe  person  who 
caused  said  building  to  be  constructed." 

The  Supreme  Court  of  this  state  In  Hum- 
boldt Lumber  Co.  v.  Crisp,  81  Pac.  30,  In 
construing  these  sections,  says:  "In  these 
provisions  we  see  an  Intention  of  the  Legis- 
lature to  make  the  lien-on  the  building  the 
principal  thing,  and  the  Hen  upon  the  land 
on  which  it  is  situated  an  Incident  of  the 
completion  of  the  building."  It  Is  only  when 
the  land  belongs  to  the  person  who  caused 
the  building  to  be  constructed,  or  who  has 
an  Interest  therein,  that  such  land  or  Interest 
may  also  l>e  charged,  Tbe  decree  of  sale  in 
this  case  Is  then  as  to  the  primary  thing  upon 
which  the  Hen  existed.  It  Is  true  that  where 
a  building  Is  constructed  In  a  permanent  man- 
ner upon  land  it  becomes  a  part  thereof,  but 
if  it  Is  constructed  with  a  Hen  thereon  it  be- 
comes a  part  of  such  land  subject  to  such 
Hen.  It  would  be  grossly  inequitable  to  say 
that  one  who  may  elect  to  treat  a  structure 
as  a  trespass  and  remove  it,  may  elect  to 
retain  It,  with  knowledge  that  it  is  burdened 
with  a  Hen,  and  yet  hold  It  free  from  such 
burden.  If  the  landowner  desires  to  avail 
himself  of  the  incidental  benefit  of  the  con- 
struction made  without  bis  authority,  be 
should  be  required  in  common  honesty  to 
pay  Hens  thereon  occasioned  by  Its  construc- 
tion, created  In  good  faith,  without  knowl- 
edge that  the  erection  of  the  building  was  un- 
authorized. 

It  Is  unnecessary  upon  this  appeal  to  notice 
the  questions  raised  as  to  the  validity  of  the 
deficiency  judgment  against  the  contractor. 
This  judgment  does  not  purport  to  l>e  against 
appellants.  The  only  decree  affecting  appel- 
lants Is  as  against  the  building,  and  In  the 
absence  of  any  showing  that  Its  removal 
would  In  anywise  Injure  the  property  of  ap- 
pellants, they  will  be  taken  as  having  suffered 
no  Injury  by  reason  of  the  sale  and  removal. 
If,  upon  the  other  band,  they  elect  to  pay  the 
judgment  and  retain  tbe  building,  to  which 
up  to  the  present  time  they  have  contributed 
nothing,  such  election  would  no  doubt  be 
based  upon  tbe  equivalent  they  received  for 
tbe  outlay.  In  no  event,  however,  does  the 
amount  of  tbe  judgment  affect  their  present 
Interests. 

We  see  no  prejudicial  error  In  the  record, 
and  tbe  judgment  and  order  are  affirmed. 

We  concur:    GRAY.  P.  J.;  SMITH,  J. 
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GILLESPIE  ▼.  SALMON. 

(Court   of   Appeal,   First   District,   California. 
Dec   19,  1005.) 

1.  B1LI.S   AND    Notes— CONSIDBBATIOH. 

I'laintilT  paid  a  firm  note  signed  by  bim- 
■elf  and  defendant  as  partners,  and  toolc  an 
assignment  thereof,  and  employed  attorneys  to 
collect  the  amount  claimed  to  be  due  from  de- 
fendant on  the  original  note,  who  represented  to 
defendant  that  they  were  employed  by  the  orig- 
inal creditor,  and  defendant,  believing  the 
representations,  executed  a  new  note  to  him, 
which  was  left  with  plaintiff's  attorneys  and 
the  original  creditor  indorsed  it  to  plainiilf. 
Ueld,  that  the  new  note  was  without  considera- 
tion. 

2.  Pa  RTNKRSHTP— Payment  of  Firw  Debts  bt 
Pabtner— Rights  Against  Copartners. 

A  partner  who  pays  and  takes  up  a  note  ex- 
ecuted by  the  firm  becomes  a  creditor  of  the 
firm,  and  he  may  maintain  a  suit  for  an  ac- 
counting and  settlement  of  the  partnership  af- 
fairs and  the  firm  assets  must  be  first  applied 
to  the  payment  of  his  claim,  and  in  case  of  de- 
ficiency a  personal  judgment  against  his  co- 
partners may  be  rendered. 

[Ed.  Note. — For  cases  in  point  see  voL  88t 
Cent.  Dig.  Partnership,  {{  318,  796.] 
8.  Witnesses— Cross- Examination. 

Where  plaintiff,  who  was  the  assignee  of 
notes  sued  on,  testified  to  an  assignment  of  the 
notes  to  him,  defendant  was  entitled  to  ask  him 
on  cross-examination  when  and  where  the  notes 
were  indorsed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  C/K 
Cent.  Dig.  Witnesses,  IS  933,  934.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Kerrl- 
pin.  Judge. 

Action  by  W.  W.  Gillespie  against  Rosallo 
Salmon.  From  a  Judgment  (or  plaintiff,  de- 
fendant appeals.    Reversed. 

J.  J.  Biu-t,  for  appellant  Campbell,  Met- 
Bon  &  Campbell,  for  respondent 

COOPER,  J.  This  action  was  brought  by 
pl.nintlfT,  as  assignee  of  one  Maggie  Gillespie, 
to  recover  upon  six  promissory  notes,  amount- 
ing to  $581.28,  besides  Interest  The  Jury  re- 
turned a  verdict  In  favor  of  plaintiff,  uport 
which  Judgment  was  accordingly  entered. 
This  appeal  is  from  the  Judgment  on  the 
Judgment  roll  and  a  bill  of  exceptions. 

The  defendant  alleged  in  bis  answer,  and 
contended  at  the  trial,  that  the  promissory 
notes  were  made  under  false  and  fraudulent 
representations,  without  consideration,  and 
that  they  were  never  delivered  to  or  owned 
by  Maggie  Gillespie,  the  alleged  assignor.  As 
the  merits  of  the  case  depend  upon  the  ques- 
tion as  to  whether  or  not  the  contentions  of 
defendant  are  well  founded,  we  will  not  dis- 
cuss the  questions  raised  as  to  the  pleadings, 
and  other  rulings  of  the  court  on  the  ad- 
mission or  rejection  of  evidence  during  the 
trial.  Tbe  evidence  shows  substantially  the 
following  facts:  Maggie  Gillespie,  tbe  al- 
leged assignor,  la  a  sister  of  tbe  plaintiff, 
and  a  sister-in-low  of  tbe  defendant,  who 
married  tbe  sister  of  plaintiff  and  Maggie  Gil- 
lespie. Tbe  plaintiff,  defendant,  and  one  Mac- 
Curdy,  entered  Into  a  copartnership  in  Jan- 


uary, 1893,  for  the  purp.ose  of  edltl^jg  and 
publishing  a  newspaper  in  San  Jose,  Cal., 
known  as  "The  Dally  Record,"  wblcb  partner- 
ship continued  up  to  tbe  early  part  of  June, 
1894,  when  It  was  dissolved.  During  tbe  con- 
tinuance of  tbe  partnership  the  enterpris<> 
did  not  pay  expenses,  but  ran  behind  each 
and  every  month.  In  order  to  get  money  to 
pay  tbe  shortage  the  plaintiff,  with  the  con- 
sent of  his  copartners,  borrowed  money  for 
the  use  of  tbe  copartnership  from  time  to 
time  from  Maggie  Gillespie,  tbe  dates  and 
amounts  being  as  follows :  June  3,  1893, 
$100;  June  9,  $200;  July  22,  $100;  July  25, 
$200;  October  17,  $125;  November  25,  $50; 
April  16,  1894,  $105,  making  In  all  $030.  For 
tbe  above  amounts  tbe  partnership  notes  were 
given  to  Maggie  Gillespie,  signed  by  tbe  part- 
ners, all  bearing  interest  at  tbe  rate  of  8  per 
cent,  per  annum.  These  notes  were  never 
paid  by  the  copartnership,  but  were  all  taken 
up  and  paid  by  plaintiff  prior  to  May  1,  1897, 
and  upon  payment  were  assigned  by  Maggie 
Gillespie  to  plaintiff.  After  May  1,  1897, 
there  was  no  further  indebtedness  to  Maggie 
Gillespie  from  tbe  copartnership  or  from 
plaintiff,  and  plaintiff  became  the  owner  of 
tbe  partnership  notes  so  assigned  to  bim. 
Plaintiff  tried  to  get  tbe  defendant  to  pay 
bis  portion  of  tbe  notes,  but  did  not  succeed 
in  doing  so.  He  then  employed  a  firm  of 
attorneys  for  tbe  purpose  of  collecting  from 
defendant  the  amount  claimed  by  plaintiff 
to  be  due  talm  from  defendant.  Maggie  Gil- 
lespie did  not  employ  or  know  anything 
about  tbe  employment  of  tbe  attorneys,  aa 
she  had  no  further  Interest  In  the  matter. 
On  June  1,  1897,  the  attorneys  so  employed 
by  plaintiff  wrote  to  defendant  tbe  following 
letter:  "June  1st,  1807.  R.  Salmon,  Esq., 
c/o  California  World,  No.  623  Montgomery 
street  City— Dear  Sir:  Miss  Maggie  Glllee- 
pie  has  presented  some  notes  to  us  long  since 
over  due,  and  one  of  which  outlaws  on  the 
3rd  of  June.  The  notes  are  signed  by  R.  S. 
Salmon  and  W.  W.  Gillespie  In  part,  and  by 
R.  Salmon,  W.  H.  MacCurdy  and  W.  W. 
Gillespie  in  part  The  amounts  are:  $100; 
$200;  $100;  and  $200;  $123;  $50,  and  $105. 
Tbe  amount  due  from  you  upon  tbe  whole 
up  to  tbe  present  time  Is  $571.04.  If  yoo 
will  give  a  new  note  for  that  an;ount  we 
will  extend  the  time.  Mr.  W.  W.  Gillespie 
proposes  to  do  this  with  regard  to  bis  share, 
in  order  to  avoid  suit  By  calling  at  onr 
otHce  tomorrow  morning  before,  12  o'clock 
you  will  save  yourself  the  trouble  and  ex- 
pense of  being  sued." 

Defendant  was  ignorant  of  tbe  fact  that 
plaintiff  bad  paid  Maggie  Gillespie,  and  be- 
lieved that  the  partnership  notes  were  still 
held  by  ber,  and  that  she  bad  employed  tbe 
firm  of  attorneys  to  collect  them,  as  stated 
in  tbe  letter.  In  compliance  with  tbe  request 
contained  in  tbe  letter,  defendant  went  to 
tbe  ofHce  of  the  attorneys,  and  was  again 
told  by  tliein  that  Maggie  Gillespie  bad  em- 
ployed theui  to  collect  the  partuersbip  notes. 
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and  tbat  plaintiff  had  given  a  note  for  bis 
portion,  wbich  note  was  sliown  to  defendant. 
Tbe  statements  so  made  to  defendant  were 
not  true,  but  defendant,  believing  tbe  state- 
ments, and  believing '  that  tbe  partnership 
notes  were  still  due  to  Maggie  Gillespie,  ex- 
ecute^ and  8ij;ned  tbe  notes  described  in  the 
compiaiot,  which  were  left  with  plaintiff's 
attorneys,  and  were  never  delivered  to  Mag- 
gie Gillespie,  although  her  name  appears 
from  the  evidence  to  be  written  across  tbe 
back  of  each  of  them.  She  testified  that  the 
Indorsements  were  In  her  handwriting,  but 
that  she  did  not  remember  anything  about 
them,  either  tbe  notes  or  tbe  Indorsements; 
that  she  never  placed,  or  authorized  anyone 
else  to  place,  any  notes  in  tbe  bauds  of  any 
lawyer  for  collection  against  defendant 
Plaintiff  testified  that  the  indorsement  on  the 
back  of  each  note,  "Maggie  Gillespie,"  was  In 
tbe  handwriting  of  bis  sister,  Maggie  Gilles- 
pie. Be  was  asked  by  defendant's  attor- 
neys In  cross-examination  as  to  when  and 
where  the  indorsements  were  made  upon  the 
notes,  but  to  each  question  so  asked  tbe 
plaintiff's  attorneys  objected,  and  the  objec- 
tions were  sustained.  Defendant  was  not 
allowed  to  show  by  cross-examination  any- 
thing as  to  the  indorsements,  except  what 
was  stated  by  Mnggle  Gillespie.  No  denial 
was  attempted  to  he  made  of  the  fact  that 
plaintiff's  attorneys  represented  to  defendant 
tbat  they  were  acting  for  Maggie  Gillespie, 
whereas  they  were  in  fact  acting  for  plain- 
tiff. Plaintiff  was  asked  tbe  following  ques- 
tion :  "Q.  At  tbe  time  tbat  Mr.  Salmon  was 
sent  for  ♦  •  •  who  owned  those  partner- 
ship notes?  A.  I  presume  they  were  mine." 
Counsel  for  plaintiff  stated  to  tbe  court 
below  during  the  trial  of  the  case:  "I  might 
state  during  this  pause  tbat  our  position  Is 
tbat  it  is  a  matter  of  Indifference  whether 
those  notes  run  payable  to  Gillespie  or  not 
Tbe  law  would  require  us  to  bring  the  suit 
in  tbe  name  of  the  real  party  in  interest 
The  Duly  question  here  Is,  did  Mr.  Salmon 
get  a  consideration  for  tbe  notes  at  tbe  time 
be  made  tbem?  We  say  tbe  forbearance  of 
this  plaintiff,  although  he  did  not  state  tbat 
he  owned  tbe  notes,  to  sue  on  those  notes 
which  be  bad  acquired  from  bis  sister,  was  a 
sufficient  consideration  for  tbe  notes  In  suit 
Be  may  have,  and  we  do  not  deny  that  he 
did,  conceal  tbe  fact  that  he  had  become 
tbe  real  party  In  interest  from  Mr.  Salmon. 
We  will  show  why  be  did.  If  Mr.  Salmon  has 
not  already  shown  It — that  be  would  not  have 
paid  tbe  notes  had  be  known  tbat  they  were 
In  the  name  of  W.  W.  Gillespie."  We  are  of 
tbe  opinion  that  upon  tbe  above  facts  tbe 
plaintiff  was  not  entitled  to  recover.  There 
was  no  consideration  for  tbe  execution  of  tbe 
promissory  notes.  Defendant  did  not  owe 
Maggie  Gillespie  anything,  and  she  appears 
to  have  been  wholly  ignorant  of  tbe  transac- 
tion. Plaintiff  did  not  agree  to  forbear 
bringing  suit  upon  the  partnership  notes,  but 
on  the  contrary,  bad  told  defendant  that  bis 
•later  owned  them.    It  la  evident  tbat  Maggie 


Gillespie,  If  plaintiff,  could  not  matntoln  the 
action  because  she  bad  already  been  paid, 
and  there  was  nothing  due  ber.  plaintiff, 
by.  tbe  assignment,  took  no  greater  rights 
or  title,  than  bis  assignor  bad.  She  having 
nothing,  be  took  nothing.  Nor  can  tbe  plain 
tiff  be  allowed  to  maintain  tbe  action  upon 
tlie  theory  that  tbe  partnership  still  owei 
him.  It  is  evident  tbat  when  tbe  plaintiff 
paid  Maggie  Gillespie  and  took  up  tbe  co- 
partnership notes  he  was  a  creditor  of  the 
partnership,  but  as  such  be  could  not  sue 
his  copartners  in  an  action  at  law.  His 
remedy  was  by  an  action  for  an  accounting 
and  settlpn^pnt  of  the  partnership  affnirs. 
Tbe  firm  assets,  if  any,  should  first  have 
been  exhausted,  and  then.  If  tbe  assets  proved 
Insufficient  to  pay  plaintiff,  be  might  have 
had  a  personal  Judgment  against  bis  copart- 
ners. Tbe  fact  if  it  be  a  fact,  that  defend- 
ant Is  still  liable  for  his  portion  of  tbe  money 
paid  by  plaintiff  to  his  sister,  cannot  relieve 
plaintiff  in  this  case.  If  plaintiff  could  not 
have  procured  payment  from  defendant  by  a 
fair  and  square  statement  of  the  facts,  he 
bad  bis  right  to  proceed  according  to  law. 
lie  will  not  be  allowed  to  deceive  defendant 
procure  notes  to  a  party  to  whom  defendant 
was  not  Indebted,  and  thus  by  such  circuit- 
ous route  accomplish  Indirectly  what  be  could 
not  have  done  directly. 

The  defendant  asked  the  court  to  Instruct 
tbe  Jury :  "Tou  are  next  to  determine  wheth- 
er there  was  anything  owing  from  the  defend- 
ant to  Maggie  Gillespie  at  tbe  time  they  [tbe 
notes]  were  taken.  If  there  was  nothing  ow- 
ing to  ber  at  the  time  on  account  of  what 
bad  been  loaned  by  ber  to  tbe  defendant  and 
others  at  any  time,  because  she  bad  been 
fully  paid,  no  matter  whether  she  bad  been 
paid  by  tbe  defendant  or  by  someone  el«e 
liable  with  him,  then  your  verdict  should 
also  be  for  tbe  defendant."  The  court  re- 
fused the  Instruction,  and  for  tbe  reasons- 
hereinbefore  stated  such  refusal  was  error. 

It  was  also  error  for  tbe  court  to  sustain 
tbe  plaintUTs  objections  to  questions  asked 
of  plaintiff  in  cross-examination  as  to  when 
and  where  each  of  the  notes  was  Indorsed. 
For  the  purpose  of  showing  tbe  assignment 
to  him,  the  plalptiff  had  testified  to  the  hand- 
writing of  bis  sister  on  the  back  of  the  notes. 
Bis  evidence  was  directed  to  proving  an  as- 
signment of  tbe  notes  to  blm.  If  the  facta 
that  he  bad  testified  to  proved  an  assign- 
ment defendant  should  have  been  allowed 
in  cross-examination  to  show  tbat  there 
was  no  assignment  The  question  as  to 
when  tbe  notes  were  assigned  was  material, 
for  the  reason  that  it  might  have  appeared 
that  they  were  assigned  after  the  action 
was  commenced.  The  questions  as  to  where 
tbe  assignments  were  made  might  have 
led  to  facts  showing  that  they  were  never 
assigned,  and  tbat  the  notes  were  always 
in  the  possession  of  the  plaintiff. 

Tiie  Judgment  Is  reversed. 

We  concur:    BARRISON,  P.  J. ;  BALL,  J. 
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(2  CaL  App.  at) 

NISHKIAN  T.   CHISHOLM  et  al. 

(Court  of  Appeal,  Third   District,   California. 

December  18,  1905.    Reliearing  Denied  by 

Supreme  Court  Feb.   15,  1906.) 

1.  Appeal— Reservation  of  Gbodnds  of  Re- 
view—Motion FOE  New  Tbial— Specifica- 
tions. 

Under  Code  Oiv.  Proc.  S  659,  requiring  a 
motion  for  a  new  trial  to  contain  specifications 
stating  wherein  the  evidence  is  alleged  to  be  in- 
sufficient, an  appellate  court  will  confine  its 
examination  of  the  evidence  to  the  points  em- 
braced within  such  specifications.  , 

2.  Same— Verdict.  , 

Where  there  is  some  evidence  tending  to 
support  the  verdict,  the  judgment  will  not  be 
reversed  on  appeal  as  against  the  weight  of  the 
evidence. 

3.  Contracts— Sobstahtiai.  Pebfobmance  — 
Evidence. 

In  en  action  on  a  contract  for  the  cultiva- 
tion and  planting  of  certain  land  to  vines,  evi- 
dence held  sufficient  to  show  a  substantial  jper- 
formance  of  the  contract,  entitling  plaintiff  to 
recover. 

4.  Appeal— Judgment— Joint  Defendants  — 
Specification  of  Ebbob. 

Where  there  were  no  specifications  in  a 
motion  for  new  trial  pointing  to  the  insufficien- 
cy of  the  evidence  to  support  the  verdict  as 
against  any  particular  defendant,  an  objection 
that  the  verdict  was  erroneous,  because  it  was 
against  all  the  defendants,  could  not  be  re- 
viewed. 

5.  Same— Theory  of  Case. 

Where  a  case  was  tried  on  the  theory  that 
all  or  none  of  the  defendants  were  bound,  de- 
fendants were  not  entitled  to  object  on  appeal 
to  a  joint  judgment  against  all. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;   II.  J.  Austin,  Judge. 

Action  by  H.  M.  Nishklan  against  William 
Cbisbolm  and  others.  From  a  Judgment  in 
fuvor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

F.  U.  Short  and  James  Gallagher,  for  ap- 
pellants. L.  L.  Cory  and  M.  B.  Harris,  for 
respondent. 

MctAUGHLIX,  J.  This  Is  an  action  to  re- 
cover money  due  on  contract.  The  cause  was 
tried  before  a  jury,  and  upon  a  general  ver- 
dict for  the  plaintiff  for  $840  Judgment  for 
such  sum  was  entered  against  the  defend- 
ants. From  sucb  Judgment  and  an  order 
denying  tbelr  motion  for  a  new  trial,  de- 
fendants appeal. 

It  appears  from  the  complaint  that  the 
plaintiff  and  defendant  Cbisholm  entered  in- 
to a  contract  by  the  terms  of  which  plaintiff 
was  to  plow  and  barrow  40  acres  of  laud  In  a 
manner  particularly  specified,  and  plant  the 
same  to  "good,  sound,  healthy,  rooted  Zln- 
fandel  vines,  in  on  efficient  and  workmanlilte 
manner,  and  In  rows  eight  feet  apart,  straight 
and  parallel  with  each  other  In  all  directions; 
and  the  vines  equl-dlstant  eight  feet"  Un- 
der the  terms  of  the  original  contract,  the 
planting  was  to  be  commenced  on  March  1, 
1902,  and  completed  within  five  days.  Plain- 
tiff, however,  alleges  that  the  contract  was 
subsequently  modified  by  mutual  consent  so 
as  to  permit  and  authorize  blm  to  commence 


planting  on  March  18,  1902,  or  fbereabonta. 
The  contract  price  was  $10  per  thousand 
for  vines  planted,  $8  per  acre  for  plowing 
and  harrowing,  $150  as  a  general  payment, 
and  $16  for  each  additional  time  the  tract 
was  harrowed  and  cultivated.  It  also  con- 
tained a  provision  for  the  payment  of  a  bal- 
ance of  $125  for  a  surrender  of  a  lease  by 
plaintiff  and  bis  brother.  It  Is  alleged  that 
the  plaintiff  plowed  and  harrowed  the  land 
and  planted  24,500  vines  thereon,  completing 
the  same  on  April  3,  1902,  and  that  defendants 
Bronge,  as  assignees  of  Cbisholm,  assumed  all 
rights,  liabilities,  and  obligations  arising  un- 
der the  contract  As  a  second  cause  of  action 
plaintiff  set  up  an  account  stated,  showing  a 
balance  of  $605  due  on  account  of  the  trans- 
actions between  plaintiff  and  Cbisholm,  and  a 
third  cause  of  action  was  based  on  perform- 
ance of  the  contract  nonpayment  of  the  con- 
tract price,  and  the  expenditure  of  $40  at  the 
special  Instance  and  request  of  Cbisholm  In 
carrying  out  the  agreement  between  them. 
The  prayer  of  the  coc&plaint  was  for  the  sum 
of  $605,  but  by  way  of  supplemental  com- 
plaint plaintiff  set  np  additional  liabilities 
accruing  under  the  contract  after  the  com- 
plaint was  filed.  Increasing  the  total  demand 
to  $880.  In  their  answer  to  the  original  and 
snpplemental  complaints,  defendants  admit 
the  execution  of  the  contract  but  deny  that 
It  was  ever  modified  or  performed.  There  Is 
an  ^press  admission  that  defendant  Cath- 
erine Bronge  became  the  assignee  of  the  con- 
tract and  assumed  all  liabilities  arising  there- 
under, and  there  is  no  denial  as  to  defendant 
Albert  Bronge  In  this  regard.  The  parties  to 
the  action  entered  Into  a  stipulation  reciting 
that  any  and  all  injuries,  claims,  wrongs  or 
matters  accruing  from  or  arising  out  of  the 
agreement  or  contract  In  the  complaint  first 
mentioned  might  be  litigated  In  this  action; 
that  the  plaintiff  and  defendants  were  proper 
parties  to  such  litigation,  and  that  no  objec- 
tion would  be  made  by  reason  of  or  upon  the 
ground  of  a  misjoinder  of  parties.  The  spec- 
ifications of  insufficiency  of  the  evidence  to 
support  the  verdict  all  relate  to  the  perform- 
ance of  the  contr.Tct,  and  the  mlstalce  In  and 
modification  of  the  same,  and  to  the  Issue 
touching  an  account  stated.  There  is  also 
a  specification  that  the  evidence  is  Insufficient 
to  show  that  the  sum  of  $125,  or  any  sum,  was 
due  or  owing  from  defendants  to  plaintiff. 
It  Is  a  well  settled  rule  that  the  appellate 
court  will  confine  its  examination  of  the  evi- 
dence to  the  points  embraced  within  the  spec- 
Ifleatlons.  Code  Civ.  Proc.  {  659;  Citizens' 
Bank  v.  Jones,  121  Cal.  32,  53  Pac.  354;  Spel- 
ling on  New  Trial.  J  3C9.  And  If  there  was 
some  evidence  tending  to  support  the  conclu- 
sion reached  by  the  Jury,  the  verdict  and 
Judgment  must  be  sustained.  Spelling  on 
New  Trial,  §§  236-238;  Kile  y.  Tubbs.  32 
Cal.  339;  Driscoll  v.  Market  St  Ry.  Co.,  97 
Cal.  562,  32  Pac.  591,  33  Am.  St  Rep.  203; 
Raymond  v.  Glover,  144  Cal.  5.52,  78  Pac.  3; 
Astlll  T.  S.  T.  W.  Co.,  140  Cal.  57.  79  Pac.  504, 
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The  contract  contains  an  express  promise 
to  pay  $125  on  November  15,  1902,  tor  the  sur- 
render of  the  lease;  therefore  it  cannot  be 
pretended  that  there  Is  no  evidence  to  show  a 
liability  for  that  amount.  The  item  of  $150, 
also  included  in  the  supplemental  complaint, 
was  made  payable  September  1,  1902;  but, 
as  this  was  a  payment  dependent  on  perform- 
ance of  the  contract,  this  item  is  Involved  In 
the  Inquiry  as  to  such  performance.  The  cir- 
cumstances and  conditions,  the  correspond- 
ence and  conduct  of  the  parties  being  con- 
sidered, it  certainly  cannot  be  said  that  the 
evidence  fails  to  show  a  substantial  com- 
pliance with  the  terms  of  the  contract  In 
deed,  the  evidence,  without  serious  conflict, 
shows  that  defendant  Chlsbolm  was  in  a 
great  measure  responsible  for  the  delay  and 
its  consequences,  and  that  he  consented  to  or 
at  least  waived  deviations  from  the  letter  of 
the  contract  His  brother  Colin  Cbisholm 
held  his  power  of  attorney  and  bad  full  power 
to  act  for  bim,  and  this  brother  in  turn  had  a 
representative  named  Eckelberg  upon  the 
ground.  On  March  4th  Colin  Chlsholm  wrote 
plaintiff,  saying:  "Mr.  Ecitelberg  has  writ- 
ten me  that  the  leveling  and  plowing  on  the 
40  acres  had  been  completed,  and  about  ready 
for  planting."  Nine  days  later  he  again 
wrote  plaintiff  that  he  had  just  received  a 
letter  from  Eckelberg  stating  that  there 
were  squirrels  on  the  land,  and  that  they 
should  be  killed  before  planting,  and  suggest- 
ed that  plaintiff  procure  some  carbon  bisul- 
phide with  which  to  kill  the  squirrels,  and  ad- 
vise with  Eckelberg,  who  would  assist  him 
when  he  was  ready  to  plant  In  another  letter 
to  plaintiff  dated  March  19th,  the  same  writer 
says:  "I  hope  you  will  have  favorable 
weather  for  planting,  as  It  is  about  time  it 
was  completed,  and  if  you  need  information 
or  suggestions  about  the  work,  I  wish  you 
would  call  on  Mr.  Eckelberg."  Other  let- 
ters, including  one  acknowledging  receipt  of 
plaintiff's  account  for  money  due  under  the 
contract  were  written  by  Cclia  Chisholm  to 
plaintiff,  but  in  none  of  these  was  there  the 
slightest  hint  that  the  plaintiff  was  not  per- 
forming or  bad  not  performed  the  contract  to 
bis  entire  satisfaction.  Then,  too,  there  is 
evidence  showing  that,  after  defendant  Chis- 
holm had  sold  the  land,  Mr.  Bronge  express- 
ed bis  satisfaction  with  plaintiff's  work, 
and  promised  payment  of  the  contract  price. 
On  the  whole,  It  must  be  said  that  there  was 
evidence  enough  to  warrant  the  jury  In  finding 
that  the  plaintiff  bad  earned  the  contract 
price  by  a  substantial  performance  of  the 
contract  It  necessarily  follows  that  the  ver- 
dict for  $840  is  supported  by  th^  evidence, 
and  hence  it  is  unnecessary  to  consider  the 
evidence  bearing  on  an  account  stated.  Even 
If  there  was  no  evidence  on  this  point,  the 
verdict  would  still  be  supported  by  proof  of 
performance  of  the  contract 

It  is  said  that  the  verdict  Is  erroneous  be- 
cause It  Is  against  all  of  the  d^endants. 


There  are  no  specifications  pointing  to  the 
insufficiency  of  the  evidence  to  support  the 
verdict  as  against  any  particular  defendant 
and,  as  our  inquiry  is  limited  by  the  specifica- 
tions, this  point  must  fail.  An  appellant 
must  place  bis  finger  on  the  precise  errors  or 
defects  upon  which  he  will  rely.  "Unless  the 
alleged  errors  are  specifically  pointed  out,  they 
are  deemed  waived."  Bohnert  v.  Bobnert,  05 
Cal.  445,  30  Paa  590;  Rauer  v.  Pay,  128  Cal. 
525,  61  Pac.  90;  Spelling  on  New  Trial,  §! 
433,  434.  But,  aside  from  this,  the  general 
conduct  of  the  trial,  the  conjunctive  form  of 
denials  in  the  answer,  the  form  of  offered  in- 
structions, and  the  very  specifications  them- 
selves, ajl  point  to  an  interpretation  of  the 
stipulaticm  made  a  preface  to  the  trial,  which 
must  sustain  the  joint  verdict  and  judgment 
The  case  was  clearly  tried  on  the  theory  that 
all  or  none  of  the  defendants  should  be  bound. 

We  find  no  error  in  giving  or  refusing  In- 
structions. 

The  judgment  and  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUCK- 
LES, J. 


(2  Cat.  App.  4»1) 

LEVT  V.  WOLF,      i 

(Court  of  Appeal,  First  District,  California. 
Dec  16,  1905.) 

1.  Brokers  —  CoMinssioiTB  —  SuFnciENOT  of 

BVIDBMCB. 

In  an  action  to  recover  commissions  alleged 
to  be  due  plaintiff  on  the  sale  of  defendant's 
real  estate,  evidence  examined,  and  held  suffi- 
cient to  support  a  judgment  for  plaintiff. 

2.  Samb— Ratification  of  Bbokeb's  Acts. 

The  acceptance  by  the  vendor  of  land  of  an 
offer  actually  made  to  a  broker,  and  the  con- 
summated sale  on  such  terms,  is  a  ratiBcation 
of  the  broker's  act,  and  entitles  him  to  his  com- 
mission. 

[Ed.   Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  $  41.] 

8.  Same— CoMPLBnoN  of  Negotiations. 

Where  a  broker,  within  the  time  allowed  by 
his  contract  for  the  sale  of  land,  obtained  an 
oral  offer  from  a  prospective  purchaser  which 
he  communicated  together  with  the  name  of  the 
purchaser  to  bis  principal,  who  accepted  the 
offer  and  within  a  few  days  thereafter  sold 
the  property  on  the  terms  offered  such  pur- 
chaser, plaintiff  was  entitled  to  his  commission, 
though  the  sale  was  actually  made  through  an- 
other broker. 

(Ed.   Note.— For  cases   In   point,   see   vol.  8, 
Cent.  Dig.  Brokers,  §  82.] 

4.  AppeaI/— Nonsuit— Habmless  Ebbob. 

Where  defendant's  evidence  supplies  the 
requisite  proof,  a  refusal  to  grant  a  nonsuit  is 
harmless  error. 

[Ed.   Note. — For  cases   in   point   see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  421U.] 

5.  AppEAi/— Habuless   Ebbob— AoMiasioN   or 
Evidence. 

In  an  action  by  a  broker  to  recover  com- 
missions on  the  sale  of  defendant's  real  estate, 
where  it  appeared  that,  sulKiequent  to  the  com- 
munication by  plaintiff  to  defendant  and  the  ac- 
ceptance by  the  latter  of  an  offer,  defendant 
sold  the  land  to  the  party  and  at  the  price 
named,  through  another  broker,  the  admission 
of  evidence  on  plaintiff's  part  that  such  second 
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broker  divided  his  commissions  with  the  par- 
chaser,  who  had  been  a  favorable  witness  for 
defendant,  if  error,  was  harmless. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Tbomas  F.  Gra- 
ham, Judge. 

Action  by  M.  B.  Levy  against  William 
Wolf.  From  a  Judgment  for  plaintiff,  and 
from  an  order  denying  bis  motion  for  new 
trial,  defendant  appeals.    Affirmed. 

George  D.  Sbadburne,  for  appellant.  A. 
Ruef  and  W.  M.  Cannon,  for  respondent 

HALL,  J.  Tbls  Is  an  action  to  recover 
commlssioDB  as  a  broker  for  a  sale  of  real 
estate.  Plaintiff  recovered  judgment.  De- 
fendant moved  for  a  new  trial,  and,  upon 
his  motion  being  denied,  appealed  from  the 
order  and  Judgment 

The  principal  point  discussed  by  appellant 
relates  to  the  sufflclency  of  the  evidence  to 
sustain  the  findings.  The  complaint  alleges 
that  the  defendant  Is  indebted  to  the  plain- 
tiff In  the  sum  of  $700  for  services  rendered 
by  plaintiff  for  defendant,  and  for  which  de- 
fendant promised  and  agreed  to  pay  said 
sum  to  plaintiff,  and  tbat  no  part  of  said 
sum  has  been  paid,  and  is  unverified.  An- 
swer a  general  denial.  The  court  found  all 
the  allegations  of  tbe  complaint  to  be  true, 
and  rendered  Judgment  for  plaintiff  for  $700 
accordingly.  On  the  6tb  day  of  August  1900, 
defendant  in  writing  gave  to  plaintiff  the  ex- 
clusive privilege  to  sell  a  certain  piece  of  real 
estate  for  $36,000  cash.  Five  days  were 
"allowed  to  find  a  purchaser,"  and  It  was 
stipulated  tbat  the  commission  should  be  2 
per  cent,  on  tbe  amount  for  which  the  prop- 
erty should  be  sold.  Evidence  was  given 
which,  if  true,  proved  that  plaintiff  negotia- 
ted with  one  Goldaracena,  and  received  from 
him  various  offers  for  the  property,  which  he 
communicated  to  defendant  Tbat  on  Satur- 
day, August  11,  1900,  being  tbe  fifth  and 
last  day  allowed  under  his  employment 
plaintiff  received  an  oral  offer  from  Goldara- 
cena for  tbe  property  for  $35,000,  without 
tbe  bouse.  Tbat  be,  on  the  same  day,  com- 
municated tbls  offer  to  defendant  On  this 
4atter  point  the  record  shows  the  plaintiff 
testified:  "On  Saturday  I  told  him  Goldara- 
cena will  take  the  property  for  $35,000,  with- 
out tbe  house.  Mr.  Wolf  said  nothing;  that 
Is  all  right"  The  plaintiff  also  testified 
tbat  he  disclosed  tbe  name  of  tbe  prospective 
purchaser  to  defendant  when  be  got  bis 
written  contract  on  Monday,  August  6th. 
Plaintiff  did  not  obtain  a  written  offer  or 
agreement  from  GU>ldaracena,  nor  bring  him 
to  defendant,  but  in  this  regard  plaintiff 
testified:  "I  told  Mr.  Wolf  that  I  was  willing 
to  bring  Mr.  Goldaracena  up  there  [Mr.  Wolf 
was  confined  to  his  house  by  Illness],  but  be 
said  It  wasn't  necessary,  be  did  not  want  to 
see  bim.  This  was  after  the  contract  Mr. 
Wolf  said  he  was  sick  and  did  not  want 
to  see  him."  Plaintiff  further  testified  that 
be  told  Wolf  that  Goldaracena  was  going 


out  of  town,  but  would  be  back  on  tbe  Mon- 
day or  Tuesday  following.    On  tbe  Monday 
following  defendant  gave  a  written  authori- 
zation to  another  broker,   and  on  Tuesday 
sold  the  property  to  Goldaracena  for  $35,000, 
without  the  bouse,  tbe  precise  terms  offered 
I  through  plaintiff  on  Saturday.    Goldaracena 
;  also  testified  in  tbe  first  part  of  bis  testi- 
I  mony  tbat  be  made  the  offer  to  plaintiff  on 
:  Saturday  of  $35,000,  without  the  house,  but 
i*  subsequently,  in  the  latter  part  of  bis  testl- 
!  mony,  after  talking  with  the  other  broker, 
'  stated  that  perhaps  he  bad  been  mistaken  In 
j  that  statement 

I  From  the  foregoing  statement  we  think  tbe 
I  evidence  was  sufilcient  to  support  tbe  conclu- 
sion that  plaintiff  obtained  an  oral  offer 
from  Goldaracena  of  $35,000,  without  the 
bouse,  for  the  property,  which  be  reported 
to  defendant  on  Saturday,  together  with  the 
name  of  the  purchaser,  and  that  defendant 
then  signified  his  acceptance  of  such  offer. 
I  It  is  true  tbat  the  statement  of  tbe  plaintiff 
in  bis  testimony  where  he  says,  "Mr.  Wolf 
I  said  nothing;  that  Is  all  right,"  is  not  very 
clear  or  precise  in  its  meaning.  But  It  is 
I  made  clear  by  other  testimony,  and  In  this 
connection  plaintiff  testified  in  effect  that 
while  the  price  was  fixed  in  his  contract  at 
$30,000,  the  real  price  was  $35,000;  the  sum 
of  $36,000  being  placed  In  the  contract  be- 
cause intending  purchasers  might  want  to 
see  the  contract.  Indeed,  defendant  while 
he  denied  tbat  plaintiff  bad  ever  brought 
him  such  an  offer  from  Goldaracena,  testi- 
fied that  if  he  had  brought  an  offer  of 
$35,000,  "he  would  be  the  seller."  In  stating 
the  evidence  we  have,  of  course,  stated  that 
most  favorable  to  plaintiff,  as  -  the  court 
found  the  facts  in  accord  with  the  contention 
of  plaintiff,  though  on  most  points  there  was 
sharp  conflict  In  the  evidence. 

Under  the  foregoing  statement  of  the  evi- 
dence and  the  findings  of  the  court,  the  real 
question  to  be  determined  is  this:  Has  a  bro- 
ker earned  bis  commissions  for  tbe  sale  of  real 
estate,  who,  within  tbe  time  allowed  by  his 
contract  of  employment  obtains  an  oral  -offer 
from  a  responsible  purchaser,  and  informs 
the  seller  thereof  and  of  tbe  name  of  tbe 
pulrchaser,  and  tbe  seller  accepts  the  same 
(all  within  the  time  allowed),  and  subsequent- 
ly sells  to  the  purchaser  on  tbe  terms  pro- 
cured by  tbe  broker?  Appellant  Insists  that 
plaintiff  should  not  recover  for  the  reason 
tbat  the  offer  procured  was  not  in  accord 
with  the  terms  of  plaintiff's  contract,  being 
an  offer  of  $35,000,  wltbdut  tbe  bouse,  in- 
stead of  $36,000.  But  tbe  acceptance  by  the 
seller  of  the  offer  actually  made,  and  the 
consummated  sale  upon  such  terms.  Is  a  ratifi- 
cation of  tbe  act  of  the  broker,  and  makes 
tbe  seller  liable  to  the  broker  for  bis  commis- 
sions. In  Gelatt  v.  Ridge,  117  Mo.  553,  23 
S.  W.  882,  38  Am.  St  Rep.  683,  tbls  precise 
question  was  involved,  and  it  was  held  that 
a  departure  by  a  real  estate  broker  from  the 
terms  of  bis  authority  in  effecting  a  sale 
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becomes,  on  ratification  by  the  principal,  a 
part  of  the  original  contract,  and  the  com- 
pensation fixed  therein  governs,  and  the  bro- 
ker is  entitled  to  recover  in  accordance  there- 
witb.  To  the  same  effect,, see  Jones  v.  Adier, 
34  Md.  440.  In  Phelps  v.  Prusch,  83  Cal.  626, 
23  Pac.  1111,  cited  by  appellant,  no  such 
point  was  Involved.  The  broker  did  find 
a  purchaser  on  the  specified  terms,  but  the 
sale  failed  because  of  defective  title,  and 
tbe  rights  of  a  broker  who  makes  a  sale  on 
terms  not  at  first  authorized,  but  io  fact  ac- 
cepted, was  not  involved. 

It  is  also  urged  that  plaintiff  cannot  re- 
«)ver  because  he  neither  procured  a  written 
agreement  from  the  purchaser,  nor  intro- 
duced him  to  the  seller;  and  in  support  of 
this  contention  cites  Gunn  ▼.  Bank  of  Cal., 
99  Cal.  349,  33  Pac.  1105,  and  Mattingly  r. 
Pennie.  105  Cal.  514,  39  Pac.  200,  45  Am.  St 
Rep.  87.  In  neither  of  these  cases  was  a 
written  agreement  obtained  from  the  buyer, 
nor  was  he  introduced  to  the  seller  by  the 
br(Aer,  nor  bis  name  disclosed,  nor  any  sale 
In  fact  finally  effected.  In  tbe  case  at  bar, 
assuming  the  testimony  for  plaintiff  to  be 
true,  the  name  of  the  purchaser  was  given 
by  the  broker  to  the  seller,  and  his  offer 
accepted  within  tbe  time  allowed  by  the  con- 
tract, and  a  sale  consummated  In  accordance 
with  the  offer.  In  Tyler  v.  Parr,  52  Mo. 
.  219,  it  Is  said:  "Or  if  tbe  agent  introduces 
tbe  purchaser,  or  discloses  bis  name  to  tbe 
seller,  and  through  such  introduction  or  dis- 
closure negotiations  are  begun,  and  the  sale 
of  the  property  is  effected,  tbe  agent  is  en- 
titled to  bis  commissions,  though  the  sale 
may  be  made  by  tbe  owner."  Also  in  Jones 
V.  Adler,  34  Md.  440,  it  is  said:  "It  is  well 
settled,  if  the  agent  introduces  or  discloses 
tbe  name  of  the  purchaser,  and  such  intro- 
duction or  disclosure  Is  the  foundation  on 
which  negotiations  are  begun  and  the  sale 
effected,  be  will  be  entitled  to  commissions, 
and  this,  too,  although  in  point  of  fact  the 
sale  may  be  made  by  the  owner.  In  other 
^ords,  he  cannot  avail  himself  of  tbe  services, 
and,  by  making  a  sale  tiu-ough  information 
derived  from  the  agent,  deprive  the  latter  of 
his  commissions."  In  Vanderveer  v.  Suydam 
(Sup.)  31  N.  Y.  Supp.  392,  it  was  held  that  a 
real  estate  broker  employed  to  sell  land  within 
a  limited  time,  on  certain  terms,  is  entitled  to 
bis  commissions,  where  he  procures  a  pur' 
chaser  within  the  time  and  informs  the  seller; 
and  the  seller,  by  deferring  the  meeting  with 
the  purchaser  until  after  the  time  of  the  agent's 
employment  has  expired,  cannot  defeat  his 
right.  See,  also,  Duclos  v.  Cunningham,  102 
N.  Y.  678.  6  N.  E.  790. 

As  we  have  seen,  there  was  evidence  in 
this  case  tliat  tended  to  prove  that  plaintiff, 
within  the  time  allowed  by  bis  contract,  ob- 
tained an  oral  offer  from  Mr.  Goidaracena, 
which  be  communicated  to  defendant,  togeth- 
er with  the  name  of  the  buyer,  within  said 
time,  and  that  defendant  accepted  such  offer, 
und  within  a  few  days  sold  the  property  on 


tbe  terms  offered  to  Goidaracena.  On  this 
state  of  facts  the  broker  had  earned  bis 
commissions.  What  we  have  said  as  to  the 
evidence  disposes  of  the  point  that  error 
was  committed  in  denying  defendant's  mo- 
tion for  a  nonsuit,  for,  although  some  of  the 
evidence  referred  to  in  this  opinion  was  In- 
troduced by  defendant  after  the  motion  had 
been  denied,  a  refusal  to  grant  a  nonsuit  is 
not  harmful  error  where  tbe  defendant's  evi- 
dence supplies  tbe  requisite  proof.  Busseil 
V.  Pacific  Can  Co.,  116  Cal.  627,  48  Pac.  616. 

It  is  also  objected  that  the  court  permitted 
plaintiff,  in  his  cross-examination  of  Weston, 
tbe  second  broker,  to  prove  that  Weston 
divided  bis  commissions  with  Goidaracena, 
over  the' objection  of  defendant  that  such 
objection  was  Incompetent  immaterial,  and 
Irrelevant.  Goidaracena  had  been  a  witness 
for  defendant,  and  in  some  things  bad  been 
a  favorable  witness.  Tbe  testimony  objected 
to  possibly  may  have  been  considered  as 
tending  to  sbow  a  bias  or  interest  in  tb<> 
controversy  by  Goidaracena  or  Weston.  It 
Is  very  doubtful  If  It  were  admissible  for 
such  purpose,  but.  If  any  error  was  committed 
in  admitting  it  the  error  Is  of  too  .litUe 
consequence  to  justify  a  new  trial. 

Kor  the  foregoing  reasons  the  Judgment 
and  order  are  aflirmed. 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER, J. 


(i  Cat.  App.  4S$) 
HOWELL  V.  BOYD. 

(Court  of  Appeal,   Third   District,   California. 
Dec.  15,  1905.    Retiearing  Denied  by  Su- 
preme (Tourt  Feb.  13,  1906.) 

1.  Exemptions  —  Pbopebtt  Bzbhft— Use  in 
Fabmino. 

The  property  declared  to  be  exempt  from 
execution  bj/  Cone  Civ.  Proc.  !  600,  subd.  3, 
exempting  from  execution  farming  utensils  and 
other  enumerated  property,  not  exceeding  in 
value  a  specified  sum.  together  with  grain  ac- 
tually provided  for  sowing  within  the  next  six 
months  not  exceeding  in  value  a  specified  sum, 
is  exempt  only  to  a  debtor  engaged  in  fanning. 

[Ed.  Note. — For  cases  in  point,  see  voL  23, 
Cent  Dig.  Exemptions,  §S  17,  25.] 

2.  Same— Debtor  not  Engaged  in  Fabmino. 

Evidence  held  not  to  show  a  debtor 
engaged  in  farming  on  a  certain  di).te,  so  as 
to  be  entitled  to  the  exemptions  prescribed 
by  Code  Civ.  Proc.  {  600,  subd.  3,  exempting 
from  execution  farming  utensils,  etc 

'    Appeal  from  Superior  Court,  Tehama  Coun- 
ty; John  F.  Ellison,  Judge. 

Action  by  G.  W.  Howell  against  J.  W. 
Boyd.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

H.  P.  Andrews,  for  appellant  McCoy  & 
Gans,  for  respondent 

BUCKLES,  J.  This  was  an  action  to  re- 
cover certain  personal  property  claimed  by 
tbe  plaintiff  to  be  exempt  from  execution  as 
farming  property,  under  section  690,  Code 
Civ.  Proc    The  plaintiff  was  in  debt  to  the 
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Bank  of  Tehama  County  for  over  ^,000.  The 
bank  sued  and  attucbdd  this  proi>erty,  con- 
Bisting  of  two  horses,  harness,  spring  wagon, 
grain  wagon,  four  gang  plows,  ttiree  single 
plows,  two  harrows,  a  combined  harvester, 
one  hay  rake,  two  bay  racks,  two  mowers, 
two  cultivators,  one  fanning  mill,  one  Jackson 
derrick  fork,  two  cows  and  their  sucking 
calves,  and  four  large  pork  bogs ;  all  of  said 
property  being  worth  the  sum  of  $1,000. 
Judgment  was  for  the  bank  in  that  case,  and 
defendant  then  brought  this  action  against 
Boyd,  the  sheriff,  holding  the  property.  The 
Judgment  was  for  the  defendant,  and  this  ap- 
peal is  from  the  Judgment  and  ord<ir  denying 
a  motion  for  a  new  trial. 

The  lower  court  found  that  the  plaintiff 
was  the  owner  of  the  property,  but  was  not 
in  possession  of  it  when  attached,  and  was 
not  entitled  to  the  possession.  That  plaintiff 
was  not  a  farmer  on  September  7, 1904,  when 
the  property  was  attached,  and  that  it  was 
not  exempt  from  execution.  The  demand 
for  the  return  of  the  property  is  admitted. 
That  on  September  7th  the  plaintiff  bad  given 
up  farming  and  left  the  state  ot  California ; 
that  he  left  California  August  23,  1904,  and 
went  to  Washington,  and  there  engaged  in 
other  business  than  that  of  farming ;  that  he 
left  said  property  in  charge  of  bis  wife  on 
the  ranch,  and  that  she  wrote  a  letter  to  one 
Sydenstricker,  who  then  had  charge  of  the 
J.  W.  Howell  Coropany  ranch  where  the  prop- 
erty was  situated,  stating  that  the  ranch  and 
the  personal  property  was  abandoned,  and 
that  be  should  take  charge  of  the  said  per- 
sonal property  and  look  after  It  and  water 
the  stock ;'  that  the  said  wife  at  the  same 
time  posted  a  notice  on  the  door  of  the  house 
on  said  ranch  where  the  personal  property 
was  situated,  addressed  to  him,  instructing 
bim  how  he  could  get  water  for  the  stock; 
and  that  said  Sydenstricker  then  took  charge 
of  said  property,  on  or  about  August  26, 1904, 
and  kept  it  until  the  levying  of  the  attach- 
ment September  7tb.  The  plaintiff's  deposi- 
tion was  taken  In  Washington  October  25, 
1904.  Up  to  that  time  plaintiff  had  not  re- 
turned to  California  and  had  not  engaged  In 
farming  after  leaving  California.  He  testi- 
fied as  follows:  "I  am  a  farmer  and  reside 
in  Tehama  county,  Cal.,  and  farming  was  my 
occupation  on  September  7,  1904.  I  was  the 
owner  and  In  possession  of  all  the  said  per- 
sonal property  on  September  7,  1904,  and  I 
claim  the  same  as  exempt  from  execution  un- 
der the  laws  of  California,  and  I  never  did, 
prior  to  September  7,  1904,  give  up  the  pos- 
session of  said  property  to  any  one,  nor  aban- 
don the  same  to  creditors."  He  further  tes- 
tified that  be  bad  been  engnged  In  farming 
all  his  life;  that  he  left  Collfomla  about 
August  23,  1904,  and  went  to  Colfax,  Wash., 
and  went  to  work  in  a  blacksmith  shop,  where 
he  worked  for  two  weeks,  and  then  went  to 
Pullman,  where  he  worked  In  a  livery  stable 
from  October  Ist  to  October  25th.  He  says: 
"When  I  left  Tehama  county  I  left  this  per- 


sonal property  in  charge  of  my  wife  and  told 
her  to  get  some  one  to  take  care  of  it.  and 
some  one  to  look  after  it  I  did  not  send 
word  or  authorize  word  to  be  sent  to  my 
father  to  take  charge  of  the  property.  I  did 
not  intend  father  should  take  the  property  1 
left  and  sell  or  otherwise  dispose  of  it  to  pay 
my  debts  at  the  Bank  of  Tehama  County.  I 
expected  him  to  take  some  of  it  for  that  pur- 
pose, but  not  what  was  exempt  When  I  left 
Tehama  county  I  bad  not  fully  determined 
what  I  would  do  with  tliis  property.  I  left 
to  see  if  I  could  find  a  better  location,  and 
did  not  know  where  I  would  go,  and  bad  not 
made  up  my  mind  to  take  up  my  residence 
outside  of  the  state  of  California,  nor  have 
I  yet  done  so,  and  I  have  not  decided  what 
I  would  do  with  this  property.  I  could  not 
conveniently  dispose  of  It  when  I  left,  and 
bad  no  occasion  to  claim  it  as  exempt  until  it 
bad  been  attached.  I  had  not  made  up  my 
mind  what  to  do  with  my  family,  and  have 
not  yet"  J.  W.  Howell,  the  father  of  the 
plaintiff,  who  testified  for  the  defense,  says 
that  plaintiff  farmed  a  section  and  one-half 
of  land  for  him  during  tbe  last  year,  but 
his  lease  did  not  extend  beyond  September 
1,  1904,  and  that  tbe  plaintiff  bad  no  claim 
on  the  land  on  Septeml)er  7th  for  any  pur- 
pose. That  be  also  farmed  other  land  "last 
season."  Plowed  some  summer-fallow  In  the 
spring,  but  bad  no  control  of  It  on  September 
7tb.  Had  a  contract  for  the  purchase  of  320 
acres  of  land,  but  did  not  make  tbe  first  pay- 
ment, which  was  due;  that  plaintiff  had  no 
land  in  Tehama  county  and  had  none  undtf 
lease  there  since  before  September  7tb.  When 
the  witness  returned  from  a  trip  East  about 
September  1,  1904,  his  son  Ralph  and  son- 
in-law  Sydenstricker  were  in  possession  ot 
this  personal  property  and  were  taking  care 
of  it  For  tbe  last  13  years  plaintiff  bad 
rented  of  witness,  and  farmed  tbe  Adobe 
ranch,  but  in  August  this  ranch  belonged  to 
the  J.  W.  Howell  Company,  a  corporation; 
that  plaintiff  is  now  and  was  when  be  left 
a  member  of  said  corporation,  and  a  director 
therein ;  that  tb^  corporation  bad  never  given 
bim  any  written  notice  that  be  was  not  to 
retain  possession  of  tbe  place  after  Septem- 
ber let.  Plaintiff  bad  no  seed  grain  on  the 
ranch  or  anywhere  else  for  sowing  for  an- 
other season.  He  bad  done  no  farming,  put 
in  no  grain  or  made  any  pretense  to  since 
September  1, 1904.  The  witness  Sydenstricker 
testified  that  he  took  charge  of  t^ils  property 
at  the  request  of  plaintiff's  wife,  tbat  there 
was  no  way  of  tbe  stock  getting  water  ex- 
cept as  it  was  pumped  to  them,  that  be  found 
tbe  windmill  broken  and  fixed  It,  and  there- 
after cared  for  the  stock  and  property.  When 
he  went  to  the  ranch  where  tbe  property 
was  situated  he  found  the  place  deserted, 
tbe  household  goods  gone,  no  one  at  the  place, 
and  a  notice  posted  on  the  door  addressed  to 
him  suggesting  to  bim  bow  he  should  pro- 
ceed to  get  water  for  tbe  stock.  O.  W.  Par- 
sons testified  that  plaintiff  bad  said  to  bim 


Digitized  by 


Google 


CaL) 


IN  RB  O'CONNOR'S  ESTATE. 


817 


tbe  early  part  of  August,  that  "be  bad  got 
tired  of  hard  work ;  crops  were  getting  pow, 
wasn't  mailing  anything,  and  be  bad  got  dis- 
gusted with  it  and  wasn't  going  to  stick  a 
plow  in  that  ranch  again.  He  said  be  was 
trying  to  sell  the  summer-fallow."  Jeff  Brunk 
testified  be  purchased  a  Graham  seeder  and 
the  smnmdr-fallow  of  plalutiCT  a  few  days  be- 
fore he  left  During  the  season  of  1903-04 
plaintiff  had  used  in  his  farming  business 
thirty  mules,  ten  head  of  horses,  a  combined 
harvester,  two  or  three  mowing  machines, 
four  gang  plows,  two  or  three  single  plows, 
two  harrows,  two  cultivators,  and  two  Gra- 
ham seeders ;  one  of  these  seeders  l>eIonged  to 
bis  father  and  tbe  other  be  sold  to  Jeff  Brunk. 
This,  then,  is  tbe  t.astImony  on  wlilcta  the 
court  based  Its  findings. 

The  question  is :  Was  the  plaintiff  a  farmer, 
hi  the  sense  of  the  section  which  exempts 
certain  property  of  the  farmer,  on  September 
7,  1904T  It  is  certain  that  on  September  7, 
1904,  tbe  plaintiff  was  not  actually  engaged 
In  doing  any  act  tliat  would  make  him  a  i 
farmer.  This  could  be  true,  and  yet  be  be  a 
farmer,  and  the  things  which  would  tend  to 
establish  that  fact  would  be  found  in  tbe 
possession  by  him  of  farming  land,  either  as 
owner  or  renter,  seed  grain  reserved  and  on 
hand,  food  for  two  horses  or  sto<^  with  which 
to  put  In  the  grain,  the  owner  of  summer- 
fallow  reserved  for  seeding,  in  possession  of 
stock  and  tools  sufficient  for  farming  pur- 
poses, and  any  other  preparations  a  farmer 
would  naturally  make  for  carrying  on  tbe 
business  of  farming  for  the  next  year.  Not 
one  of  these  things  could  appellant  show  to 
tbe  court  below  because  not  possessing  them. 
The  provision  of  law  under  which  plaintiff 
claims  the  exemption  is  subdivision  3  of  sec- 
tion 600,  Code  Civ.  Proc.,  and  reads  as  fol- 
lows: 'The  farming  utensils  or  implements 
of  husbandry  of  the  judgment  debtor,  not  ex- 
ceeding In  value  tbe  stun  of  one  thousand  dol- 
lars; also  two  oxen,  or  two  horses,  or  two 
mules,  and  their  harness,  one  cart  or  buggy 
and  two  wagons,  and  food  for  such  oxen, 
horses  or  mules  for  one  month ;  also  seed 
grain  or  vegetables  actually  prcvlded,  re- 
served or  on  hand  for  the  purpose  ol  planting 
or  sowing  at  any  time  within  the  ensuing 
six  months,  not  exceeding  in  value  two  hun- 
dred dollars."  In  Robert  v.  Adams,  38  Cal. 
383,  99  Am.  Dec.  413,  tbe  court  said  of  these 
exemptions:  "The  act  (section  690)  does 
not  In  express  terms  make  this  exemption 
applicable  only  to  such  judgment  debtors  as 
were  engaged  In  tbe  business  of  farming  at 
the  date  of  the  levy;  but  it  Is  obvious  that 
such  was  the  intention,  and  we  so  held  In 
Brusle  v.  Orlffltb,  34  Cal.  305,  91  Am.  Dec. 
695.  That  this  Is  tbe  correct  interpretation 
of  the  act  we  entertain  no  doubt  whatever." 
Farming  implements  of  tbe  farmer,  like  tbe 
tools  of  the  artisan  and  the  library  of  tbe 
professional  man,  are  made  exempt  from  ex- 
ecution so  that  he  may  have  the  means  of 
earning  Us  living  at  tbe  business  In  wtdch 


the  tools  and  tbe  Implements  or  books  are 
necessary.  None  of  these  things  are  exempt 
merely  because  found  iu  possession,  but  be- 
cause tis^s  are  a  part  of  tbe  business  for 
which  they  are  adapted  and  to  be  used  In 
such  business.  If  tbe  plaintiff  was  not  en- 
gaged in  farming  when  tbe  levy  was  made, 
then  the  instruments  of  husbandry  would  not 
furnish  him  with  the  means  wbv-reby  he  could 
earn  bis  living.  It  is  true  the  plaintiff  testi- 
fied be  was  engaged  in  farming  on  tbe  7th 
day  of  September,  1904,  but  tbe  other  facts 
In  the  case  do  not  support  this  statemvint. 
Neither  does  be  produce  a  single  other  fact 
that  would  in  any  way  tend  to  show  be  was 
farming  at  that  date.  Indeed,  every  fact 
In  tbe  case  tends  directly  to  show  that  he 
had  quit  farming,  that  he  had  abandoned 
the  stock  and  tools  with  which  to  carry  on 
farming.  This  is  not  a  case  of  a  farmer  go- 
ing off  his  farm  on  a  visit  to  another  state 
for  15,  30,  or  60  days,  and  having  bis  exempt 
property  attached  during  that  time.  Here 
is  a  case  where  a  farmer  had  given  up  every 
vestige  of  farming,  sold  most  of  his  farming 
Implements,  sold  his  summer-fallow,  the  seed- 
er, given  up  all  leases  be  bad,  declared  that 
be  was  tired  of  hard  work,  that  crops  were 
getting  poor,  and  there  was  nothing  In  It, 
abandoned  bis  property,  at  least  some  of 
which  be  expected  his  father  to  take,  sell 
and  pay  his  debt  in  tbe  bank,  and  according 
to  his  own  statement  did  not  know  what  be 
was  going  to  do.  when  be  left  California,  and 
has  not  found  out  since.  We  think  tbe  testi- 
mony clearly  shows  that  appellant  had  quit 
farming  on  August  23,  1904,  when  be  left  the 
state,  that  he  had  no  Intention  of  resuming 
that  business,  that  be  was  not  engaged  In 
farming  on  Septemt)er  7th,  and  that  he  had 
abandoned  his  farming  Implements  and  stock 
prior  to  said  date. 

Tbe  evidence  warrants  tbe  findings  of  the 
lower  court,  and,  in  turn,  the  findings  sup- 
port the  judgment 

The  judgment  Is  affirmed. 

We  concur:  CHIPMAN,  P.  3. ;  MCLAUGH- 
LIN, J. 

(2  Cal.  App.  470)' 

Tn  re  O'CONNOR'S  ESTATE. 

O'CONNOR  V.  O'CONNOR. 

(Court  of   Appenl,   First   District,   California. 
Dec.  14.   1905.) 

1.   TRDSTS  —  TESTA»n?NTABY    TBUSTB— AlXOW- 
ANCE8— .TUKTSDICTION . 

Tpstamentary  trustees  do  not  take  the  de- 
vise folely  by  virtue  of  the  decree  of  distribu- 
tion, but  as  devisoea  nndpr  tlip  will,  their  rela- 
tion to  the  trust  datinf;  from  the  death  of  testa- 
tor: and  hence  where  a  testamentary  trustee 
instituted  proceedings  to  compel  the  executrix 
to  account  and  dis:ribute  the  estite,  and  re- 
sisted her  claim  that  she  was  entitled  as  execu- 
trix to  control  the  trust  property  until  testa- 
tor's youngest  daughter  became  30  years  of  age, 
the  superior  court  had  power,  on  settling  the 
account  of  the  trustee,  to  award  such  tmstee  a 
reasonable  sum  out  of  the  estate  for  counsel 
fees  in  procuring  distribution,  notwithstandio^ 
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Code  Civ.  Proc.  §§  1C09,  1700,  providing  that 
the  superior  court  shall  retain  jurisdiction  for 
the  purpose  of  settling  the  accounts  of  trustees 
where  the  trust  created  by  will  continues  after 
distribution,  and  that  on  all  accountings  by  such 
trustee  "the  court  shall  allow  the  proper  ex- 
penses and  compensation  for  services"  as  the 
court  may  adjudge  to  be  just  and  reasonable, 
etc. 
2.  Same— Accounting  by  Tbttstebs. 

Where  a  testamentary  trustee,  in  a  pre- 
liminary accounting,  claimed  an  allowance  for 
counsel  fees  in  procuring  distribution,  the  court 
did  not  lose  jurisdiction  of  such  item  by  pasising 
upon  the  other  items  of  account  and  declining 
such  item  for  an  alleged  lack  of  jurisdiction  to 
grant  such  an  allowance. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  V.  Coffey,  Judge. 

Judicial  accounting  by  William  M.  O'Con- 
nor, as  one  of  the  trustees  under  the  will  of 
Cornelius  O'Connor,  deceased.  From  an  or- 
der refusing  to  make  an  allowance  to  the 
accountant  for  attorney's  fees  expended  In 
obtaining  distribution  of  the  estate  by  the 
executors,  the  accountant  appeals.    Reversed. 

Harrison  &  Harrison,  for  appellant  Lloyd 
&  Wood,  for  appellee. 

CHIPAJAJ^.  J.  The  question  Involved  In 
this  appeal  is  whether  the  superior  court  has 
jurisdiction  to  make  an  allowance  to  a  tes- 
•  tamentary  trustee  for  counsel  fees  In  ob- 
taining a  distribution  of  the  estate  to  the 
trustees.  The  deceased  died  ppsseased  of  an 
estate  of  very  considerable  value,  consisting 
of  real  and  personal  property,  which  by  his 
last  will  was  devised  in  trust  to  appellant 
and  respondent  as  trustees;  the  respondent 
being  also  named  as  executrix  of  the  will. 
She  duly  quallfled  as  such  executrix  and  en- 
tered upon  the  discharge  -of  her  duties  as 
such.  It  appears  from  the  uncontradicted 
statement  of  Mr.  Robert  W.  Harrison,  which 
was  received  in  evidence,  as  facts  to  which 
he  would  testify,  that  he  "was  consulted  by 
Wm.  M.  O'Connor  as  to  his  rights  as  trustee 
under  the  will  of  Cornelius  O'Connor,  de- 
ceased," and  on  March  24,  1900,  prepared  and 
caused  to  be  duly  served  upon  the  attorneys 
for  respondent  a  paper  asserting  his  rights 
as  such  trustee,  and  also  a  notice  of  bis  ap- 
pearance as  Such  trustee  In  the  matter  of 
said  estate,  and  filed  the  said  papers  in  the 
proceedings  for  the  administration  of  said 
estate  and  also  recorded  a  revocation  of  a 
power  of  attorney  which  appellant  bad  pre- 
viously given  to  respondent  The  statement 
then  shows  that  thenceforward  appellant  by 
his  said  attorney  was  more  or  less  actively 
and  continuously  seeking  to  bring  respondent 
to  a  final  settlement  of  her  accounts  as  ex- 
ecutrix, with  a  view  to  final  distribution  of 
the  estate  to  the  trustees,  during  which  time 
his  efforts  were  met  by  opposition  from  the 
respondent  and  by  the  other  beneficiaries, 
Bisters  of  respondent;  the  former  claiming 
that  certain  provisions  of  the  trust  were  In- 
valid, and  that  the  property  should  be  dis- 
tributed directly  to  the  ultimate  beneficiaries, 


and  the  latter  contending  that  by  a  proper 
construction  of  the  will  the  property  of  the 
estate  must  remain  In  her  hands  as  executrix 
until  the  youngest  daughter  of  deceased 
should  arrive  at  the  age  of  30  years.  The 
statement  further  shows  that  as  many  as 
four  different  accounts  were  from  time  to 
time  obtained  through  the  Insistence  of  ap- 
pellant; but  that  respondent  objected  to  their 
consideration  as  final  accounts.  The  fourth 
account  showed  that  the  estate  was  In  condi- 
tion to  permit  of  a  partial  distribution,  and 
appellant  in  October,  1801,  filed  a  petition 
for  that  purpose  and  caused  citations  to 
issue,  and  continued  bis  efforts  to  obtain 
from  respondent  her  final  account  as  execu- 
trix, which  resulted  in  her  filing  such  ac- 
count as  executrix  on  March  5,  ld02.  Re- 
spondent, however,  "failed  and  refused  to 
file 'a  petition  for  final  distribution  with  her 
said  final  account  as  is  customary,  and  the 
said  final  account  having  been  settled  on 
March  17,  1902,  and  the  said  executrix  hav- 
ing thereafter  again  refused  to  file  a  petition 
for  final  distribution  of  the  said  estate,"  ap- 
pellant on  March  24,  1902,  prepared  and 
filed  such  petition,  praying  distribution  to 
himself  and  his  co-trustee  In  accordance  with 
the  terms  of  the  said  wUL  This  resulted  in 
a  decree  of  distribution  on  October  24,  1902, 
At  the  close  of  the  first  year  of  their  trustee- 
ship the  trustees  filed  their  first  annual  ac- 
count respectively,  and  in  appellant's  ac- 
count he  asked  the  court  to  allow  him  a  rea- 
sonable sum  out  of  the  funds  of  the  trust  es- 
tate for  the  compensation  of  the  attorney 
employed  by  him  in  said  matters  above  set 
forth,  as  appellant  "was  under  the  necessity 
of  employing  an  attorney  at  law  to  aid  blm 
in  enforcing  the  trust  set  forth  in  the  will  of 
said  O'Coimor,  deceased,  and  to  bring  about  a 
distribution  of  the  property  of  said  estate 
to  said  trustees  in  order  that  the  said  trust 
might  be  performed."  In  Its  decree  settling 
the  account  of  appellant  the  court  found 
the  substance  of  the  facts  briefly  above  set 
forth,  but  as  to  the  right  of  appellant  to  be 
allowed  a  reasonable  sum  to  reimburse  him 
for  expenses  Incurred  therein  the  court  found 
"that  it  has  no  jurisdiction  or  authority  to 
make  such  allowance,  and  for  that  reason 
refuses  to  make  any  order  with  reference 
thereto."  The  appeal  Is  from  the  order  set- 
tling appellant's  account,  and  particularly 
that  part  thereof  refusing  to  make  any  order 
with  reference  to  said  allowance. 

I  have  stated  the  facts  In  this  case  be- 
cause they  show  the  situation  In  which  ap- 
pellant found  himself  placed  when  he  was 
called  upon  to  act  in  bis  capacity  as  trustee. 
Other  situations  of  a  testamentary  trustee 
which  might  arise  before  distribution  will, 
I  think,  still  further  old  us  in  solving  the 
question.  Suppose  the  trustee  is  brought  In- 
to court  before  distribution  to  defend  the 
trust  against  an  assault  made  upon  It  and 
successfully  establishes  the  trust,  or  he  has 
reason  to  believe  that  the  executor  is  wast- 
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Ing  the  trust  property  or  Is  grossly  misman- 
aging It,  or  is  prolonging  distribution  to  tlie 
detriment  of  tlie  estate  and  the  beneficlarleB, 
and  In  violation  of  the  obvious  purpose  of 
tlie  testator,  or  refuses  to  take  steps  to  pro- 
tect tbe  estate  against  waste  being  committed 
upon  it  by  another,  or  is  guilty  of  a  diversion 
of  tbe  trust  funds;  can  It  be  said  that  In  sucb 
Instances  there  Is  no  duty  cast  upon  a  trus- 
tee to  take  affirmative  and  effectual  proceed- 
ings to  protect  and  defend  the  trust  property 
against  spoliation,  and  must  be  be  regarded 
as  a  mere  volunteer.. as  claimed  by  respond- 
ent, and  disentitled  to  any  compensation 
whatever  for  necessary  expenses;  If  he  as- 
sumed to  perform  this  duty  in  advance  of 
distribution?  Whether  in  the  case  now  be- 
fore us  a  necessity  was  shown  for  appellant's 
action  Is  not  necessarily,  and  perhaps  not  at 
all,  the  question.  It  is  whether,  when  a  tes- 
tamentary trustee  before  distribution  acta 
In  the  Interest  of  tbe  trust  estate  and  for 
its  protection  and  to  carry  out  the  wish  of 
the  testator,  the  superior  court  is  powerless 
to  make  any  allowance  for  his  expenses,  for 
counsel  fees  or  otherwise.  It  seems  to  us 
that  it  would  endanger  tbe  safety  of  trust 
property  and  lead  to  defeating  the  objects 
of  the  testator  to  thus  tie  the  hands  of  the 
court.  A  responsible  person  would  hesitate 
to  assume  a  duty  so  Important,  In  tbe  dis- 
charge of  which  he  must  necessarily  Incur 
expenses  and  devote  personal  attention,  If, 
under  no  circumstances,  he  could  be  com- 
pensated from  tbe  trust  estate  be  has  safe- 
guarded. Before  holding  tbe  court  to  be 
thus  Impotent  to  aid  tbe  trustee  in  the  per- 
formance of  so  clear  a  duty,  we  should  re- 
quire some  statutory  restraint  upon  the  court 
to  be  shown,  or  that  the  power  has  upon 
some  well-recognlzed  equitable  or  legal  prin- 
ciple been  denied  It.  Tbe  position  talien  by 
respondent  is  clearly  and  distinctly  stated 
in  the  brief  of  counsel.  It  Is  that  tbe  power 
to  settle  the  account  of  a  trustee  Is  conferred 
by  the  Legislature  and  the  Jurisdiction  Is 
limited  by  legislative  enactment  as  found  in 
sections  1009  and  170O  of  tbe  Code  of  Civil 
Procedure,  and  "that  the  court  was  limited 
to  the  consideration  of  matters  properly  In- 
volved in  an  account  authorized  by  tbe  Code, 
and  when  the  account  was  settled,  and  al- 
lowance made  for  the  expenses  and  compen- 
sation of  the  trustees,  the  powers  of  the  court 
were  exhausted,  and  It  was  wholly  without 
Jurisdiction  to  consider  matters  occurring 
before  the  trust  estate  existed,  and  which 
could  not,  in  the  nature  of  things,  become 
part  of  an  account  which  the  trustees  could 
ask  to  have  settled  in  pursuance  of  the  pro- 
visions of  sections  1609  and  1700." 

By  section  1699  jurisdiction  is  retained  by 
the  superior  court  "for  the  purpose  of  tbe 
settlement  of  accounts  under  the  trusts," 
where  the  trust  created  by  will  continues  after 
distribution.  "Pending  the  execution  of  bis 
trust,"  or  at  Its  termination  tbe  trustee  may 


"render  and  pray  for  the  settlement  of  the 
account  as  such  trustee  before  the  superior 
court  In  which  the  will  is  probated."  Full 
directions  are  given  as  to  tbe  bearing  and 
settlement  of  the  account  Section  1700  pro- 
vides as  follows:  "On  all  such  accountings 
the  court  shall  allow  tbe  trustee  or  trustees 
the  proper  expenses  and  such  compensation 
for  services  as  the  court  may  adjudge  to  be 
Just  and  reasonable  and  shall  apportion  such 
compensation  among  the  trustees  according  to 
the  services  rendered  by  them  respectively, 
and  may,  la  Its  discretion,  fix  a  yearly  com- 
pensation for  tbe  trustee  or  trustees  to  con- 
tinue as  long  as  the  court  may  Judge  proper." 
It  is  altogether  too  narrow  a  view  of  tbe  testa- 
mentary trustee's  relation  to  tbe  tru.st  prop- 
erty to  say  that  It  begins  at  distribution,  and 
not  before,  and  that  his  expenses  incurred  in 
tbe  discbarge  of  a  duty  he  owes  to  tbe  trust 
are  by  these  sections  limited  to  such,  as  arose 
after  distribution,  and  under  no  circumstances' 
to  any  expenses  Incurred  prior  to  distribution. 
Certainly  no  sucb  express  limitation  is  found 
In  the  language  used  In  tbe  statute,  and  we 
do  not  tliink  there  is  any  such  implied  limita- 
tion. He  does  not  become  a  trustee  by  virtue 
alone  of  the  decree  of  distribution,  although 
his  fuller  and  more  complete  powers  and 
duties  are  thus  devolved  upon  him ;  but  he 
takes  as  tnistee  under  the  will  at  tbe  death 
of  the  testator.  Civ.  Code.  |  1341 ;  Williams 
V.  Williams,  73  Cal.  99,  14  Pac.  3f>4 ;  Dunn  v. 
Schell,  122  Cal.  C26,  65  Pac.  593;  MartUi- 
ovlch  V.  Marsicano,  137  Cal.  354,  70  Pac. 
4.'>9.  Tbe  testamentary  trustee  Is  a  de- 
visee under  the  will,  and,  though  be 
may  not  deal  with  the  property  as  fully 
as  he  may  after  distribution,  we  do  not 
see  why  he  may  not  exercise  tbe  rights  and 
powers  OS  mny  any  other  devisee  under  sec- 
tion 821  of  the  Civil  Code,  and  sections  1452, 
10tJ3,  1GG4,  and  perhaps  other  sections  of  the 
Code  of  Civil  Procedure,  in  a  proper  case  and 
under  Justifiable  circumstances.  By  section 
1G09,  referred  to  by  respondent,  tbe  probate 
court  retains  jurisdiction  for  tbe  purpose  of 
settling  the  trustee's  accounts,  and  it  was 
held  In  McAdoo  v.  Sayre,  145  Cal.  344.  78  Pac. 
874,,  that  tbe  court  upon  final  accounting  has 
the  power  to  dispose' of  tbe  entire  matter  of 
tbe  trust  by  determining  who  Is  entitled  to  tbe 
property,  and  directing  the  trustees  to  turn 
It  over  to  the  person  entitled  thereto.  But  the 
accounts  thus  settled  are  the  accounts  of  the 
trustee  acting  in  that  capacity,  and  are 
separate  and  distinct  from  the  accounts  of  the 
executor,  which  latter  are  settled  before  or  at 
tbe  time  of  final  distribution. 

That  a  duty  respecting  tbe  trust  property 
may  devolve  upon  tbe  trustee  before  distribu- 
tion, and  that  a  liability  may  attach  to  him 
for  failure  to  discbarge  that  duty,  rest  both 
upon  reason  and  authority.  Whatever  may 
have  been  the  object  of  the  testator  In  creat- 
ing a  testamentary  trust  and  appointing  one 
of  tbe  trustees  as  executrix,  certain  It  is  that 
he  would  not  have  appointed  trustees  at  all 
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U  be  bad  intended  to  commit  the  management 
of  the  estate  exclusively  to  the  executrix, 
and  that  it  should  reach  his  heirs  at  law  or 
the  beneficiaries  of  the  trust  directly  tbrongb 
distribution  by  tbe  executrix  and  adminis- 
tration then  to  cease.  Having  devised  tbe 
estate  to  trustees,  it  became  their  duty,  having 
accepted  the  trust,  to  obtain  control  of  the 
trust  property.  Pomeroy's  Eq.  Juris.  {  1067. 
When  the  trustees  should  take  the  step,  where 
the  will  names  one  of  them  as  executrix,  or 
under  what  circumstances  It  is  not  necessary 
to  speculate,  the  court  would  be  the  ultimate 
Judge  upon  tbe  case  presented.  But  clearly  It 
is  the  duty  of  the  trustees  to  take  such  action 
under  all  proper  circumstances,  and  failure 
to  do  so  would  render  them  liable  to  tbe  bene- 
ficiaries. If  loss  of  the  estate  or  damage 
thereto  ensued.  ■  Sustaining  this  position  are 
cited  Speakman  v.  Tatem,  48  N.  J.  Eq.  136, 
21  Atl.  466 ;  McGachan  v.  Dew,  15  Beav.  84; 
Billing  V.  Brogden,  38  Cb.  Dlv.  546.  In  the 
last  of  these  cases  tbe  testator  bequeathed  a 
certain  sum  of  money  In  trust  for  a  daughter, 
to  two  of  bis  sons  and  one  Samuel  Budgett; 
tbe  sons  and  another  son  having  been  made 
executors  of  tbe  will.  Budgett  mnde  frequent 
but  unavailing  efforts  to  Induce  tbe  executors 
•  to  pay  the  legacy  to  himself  and  his  co-trus- 
tees. The  estate  was  largely  composed  of 
an  Interest  In  a  partnership  conducted  by  the 
testator's  three  sons,  which  failed,  and  there- 
upon the  daughter  sued  her  brothers  and 
Budgett — the  object  beinc  to  reach  Budgett's 
liability;  tbe  brothers  being  Insolvent.  It  was 
held  that  Budgett  had  committed  a  breach  of 
trust  in  not  insisting  upon  tbe  payments  of 
tbe  legacy  by  tbe  executors  to  the  trustees  at 
a  time  while  tbe  estate  was  solvent,  and  be  was 
adjudged  to  make  good  tbe  loss  with  Interest. 
In  the  Court  of  Appeal  one  of  tbe  Judges, 
among  other  things,  said:  "A  trustee  un- 
doubtedly has  a  discretion  as  to  tbe  mode 
and  manner,  and  very  often  as  to  tbe  time. 
In  which  and  at  which  be  shall  carry  his  duty 
into  effect  But  bis  discretion  Is  never  an 
absolute  one.  It  Is  always  limited  by  tbe 
duty,  the  dominant  duty,  tbe  guiding  duty,  of 
recovering,  securing,  and  duly  applying  the 
trust  fund.  And  no  trustee  can  claim  any 
right  of  discretion  which  does  not  agree  with 
that  paramount  duty." 

The  relation  of  tbe  testamentary  trustee  of 
tbe  trust  property  Is  different  from  that  of  an 
executor  (Goad  v.  Montgomery,  119  Cal.  552, 
561,  51  Pac.  681,  63  Am.  St  Bep.  145;  Mac- 
kay  V.  San  Francisco,  128  Cal.  678,  685,  61 
Pac.  3S2),  and  tbe  desire  of  the  testntor  can 
be  fully  carried  out  only  through  tbe  trustees 
and  their  apix>intment,  as  such  Implies  a 
wish  on  the  part  of  the  testator  that  it  should 
be  so  done.  Tlie  policy  of  the  probate  law  is 
to  reach  final  settlement  and  distribution  of 
the  estate  as  soon  as  may  be,  whether  tbe  de- 
ceased dies  testate  or  intestate,  and  this 
should  be  no  less  the  policy  where  trustees 
are  by  the  will  made  devisees  In  trust  The 
Legislature  seems  to  have  regarded  tbe  testa- 


mentary trustee  as  having  some  necessary 
relation  to  the  estate  before  distribution.  Sec- 
tion 1702,  Code  Civil  Procedure,  makes  pro- 
vision for  the  appointment  by  the  court  of  a 
trustee  If  a  vacancy  occurs  before  distribution, 
and  exacts  from  him,  before  acting,  a  bond 
such  as  Is  prescribed  by  section  1388.  Such 
an  appointment  may  be  made  upon  the  ax>- 
plication  of  any  person  interested  in  the 
estate.  It  may  be  said  that  this  provision  is 
only  intended  to  have  some  qualified  tmstee 
ready  to  take  upon  distribution.  But  the  fact 
that  such  a  substituted  trustee  might  be  called 
upon  to  protect  tbe  estate  against  tbe  dangers 
already  pointed  out  as  liable  to  arise  suggests 
a  much  broader  reason  for  his  appointment 
than  merely  to  accept  the  trust  at  distribn- 
tion.  Appellant  Institutes  an  analogy  be- 
tween an  executor  and  testamentary  trustee, 
claiming  that  an  executor,  who  in  a  contest 
for  the  probate  of  the  will  succeeds,  is  en- 
titled to  an  allowance  for  attorney's  fees.  It 
is  claimed  upon  the  authority  of  cited  cases 
arising  In  other  Jurisdictions  and  upon  tbe 
decisions  in  Estate  of  Cblnmark,  My.  Prob. 
120,  and  Estate  of  Chittenden,  1  Coffey,  Prob. 
Dec.  53,  that  tbe  executor  is  so  entitled.  Re- 
spondent cites  certain  cases  decided  by  our 
superior  court  which  it  is  claimed  bold  other- 
wise, but  appellant  contends  that  they  do  not 
so  decide.  It  Is  not  necessary  to  the  decision 
here  that  we  should  pass  upon  these  respec- 
tive contentlo^ts.  We  do  not  think  the  Juris- 
diction of  tbe  court  to  determine  tbe  question 
now  before  us  Is  In  any  wise  dependent  upon 
tbe  power  of  the  court  to  allow  an  executor 
bis  expenses  In  securing  probate  of  the  will. 
Whether  tbe  action  of  tbe  trustees  in  seeking 
distribution  Is  seasonable  or  unseasonable, 
and  whether  Justified  by  the  circumstances 
under  which  they  act  are  matters  for  tbe 
court  to  determine.  But  when  they  have  been 
compelled  to  act  and  the  necessity  for  action 
finds  justification  by  their  success  there  is 
neither  Justice  nor  reason  In  denying  to  the 
court  tbe  power  to  determine  whether  or  not 
they  should  be  paid  their  necessary  expenses 
out  of  the  trust  fund.  This  would  undoubted- 
ly be  true  If  the  testamentary  trustees'  ac- 
counts are  to  be  settled  according  to  tbe 
principles  adopted  by  tbe  courts  of  equity. 
See  Estate  of  Clos,  110  Cal.  494,  501,  42  Paa 
971;  McAdoo  v.  Sayre,  supra;  Adams  on 
Equity,  pp.  61  and  391;  Trustees  v.  Green- 
ough,  105  U.  S.  527-533,  26  L.  Ed.  1157,  and 
we  fnil  to  see  in  sections  1699  and  1700  of 
tbe  Code  of  Civil  Procedure  any  restrictions 
put  uiwn  tbe  powers  of  the  court  to  so  settle 
such  accounts.  Between  solicitor  and  client 
the  general  rule,  as  stated  by  Mr.  Perry,  Is 
that  the  trustee  will  be  allowed  bis  costs 
whether,  plaintiff  or  defendant  Perry  on 
TiTists,  11  894-899.  As  confirming  this  view, 
see  Harrison  v.  Perea,  168  U.  S.  311,  325, 
18  Sup.  Ct  129.  42  Lw  Ed.  478;  Clars  v. 
Anderson,  76  Ky.  Ill;  Ingham  v.  Linde- 
mann,  37  Ohio  St  218.  In  Perkins*  Ap- 
peal, 108  Pa.  314,  56  Am.  Rep.  208,  a  credit 
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was  allowed  tbe  tmstee  tn  bis  account  for 
legal  services  In  obtaining  tbe  trustees'  ap- 
pointment See  Adams  on  ESqulty,  p.  61.  In 
tbls  state  It  bas  been  beld  tbat  one  bavlng 
a  common  Interest  wftb  otliers  In  a  trust  fund 
wbo  successfully  maintains  bis  suit  to  pre- 
vent diversion  of  tbe  trust  fund  may  be  re- 
imbursed bis  costs  and  expenses,  including 
attorney's  fees.  Miller  t.  Keboe.  107  Cal.  34a 
343,  344,  40  Tac  485 :  Fox  v.  Hale  &  Norcroas 
S.  M.  Co.,  lOS  Cal.  475, 41  Pac.  328. 

Respondent  claims  tbat  "wben  tbe  account 
was  settled  and  allowance  made  for  tbe  ex- 
penses and  compensation  of  tbe  trustees,  tbe 
powers  of  the  court  were  exbausted."  But  In 
appellant's  account  be  claimed  an  Item  for 
counsel  fees  in  procuring  distribution,  and  It 
Is  from  tbe  order  of  tbe  court  refusing  to  con- 
sider tbe  item  for  lack  of  Jurisdiction  tbat 
tbe  appeal  was  taken.  The  claim  was  fairly 
before  tbe  court,  and  it  did  not  lose  Jurisdic- 
tion by  passing  upon  tbe  other  items  of  tbe 
account. 

Our  conclusion  is  that  tbe  court  bad  Juris- 
diction to  determine  wtbat.  If  any,  allowance 
should  be  made  out  of  tbe  trust  estate  for  tbe 
services  of  appellants'  counsel  In  procuring 
distribution  of  tbe  property  to  tbe  trustees. 

The  order  Is  reversed  in  so  far  as  tbe  court 
refused  to  allow  tbe  attorneys'  fees,  with 
directions  to  the  court  to  proceed  In  accord- 
ance with  tbe  views  herein  expressed. 

We  concur:    COOPER,  J. ;  HALL,  J. 


(I  Cal.  A.  460) 

KELLY   T.   NINO   TUNG   BENEV.    ASS'N. 

(Oonrt  of  Appeal,   First   District,   California. 
Dec.   14.  1905.) 

1.  ATTOBUrr  AND   CLIENT  —  EurLOTMENT  — 

Findings— Evidence. 

In  an  action  for  attorney's  services,  evi- 
dence held  to  sustain  a  finding  that  the  attorney 
was  employed  by  dpfendaot,  that  his  services 
were  rendered  at  its  inKtanx?e  and  request  with 
reference  to  an  auxiliary  corporation,  and  tbat 
defendant  had  received  and  enjoyed  such  serv- 
ices. 

2.  COKPORATTONS— EmPLOTMENT  OF  ATTOKNET 

— EsTOPPEi.  TO  Deny  Power. 

Where  a  corporation  assumed  to  employ  an 
attorney,  received  the  benefit  of  his  services, 
and  tlie  contract  was  fully  executed  on  his 
part,  tlie  corporation  could  not,  in  a  suit  for 
fees,  deny  that  it  had  power  to  make  the  con- 
tract of  employment. 

[Ed.   Note. — For  cases  in  point,  see  vol.   12, 
Cent.  Dig.  Corporations,  f{  15o7-15.j9.] 

8.  Principai.  and  Agent— Proof  of  Aqenct 

—Declarations  of  Agent. 

In  a  suit  against  a  corporation  for  at- 
torney's services,  a  statement  of  tlie  secretary 
of  the  corporation  by  wiiom  the  attorney  was 
employed  that  he  was  secretary  of  the  corpora- 
tion, while  insufficient'  of  itself  to  prove  the 
fact,  for  the  purpose  of  binding  defendant  by 
the  secretary's  acts  and  representations,  was 
admissible  to  be  considered  in  conection  with 
other  evidence  of  his  authority. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  {{  40,  41.] 


4.   CORPOBATTONS  —  CORTBAOT     OF     EMFI.0T' 

MENT— Proof. 

In  an  action  against  a  corporation  for  at- 
torney's services,  it  was  not  necessary  that 
plaintiff  should  show  that  tbe  secretary  by 
whom  the  attorney  was  employed  wns  author- 
ized by  a  by-law  or  a  formal  resolution  of  the 
corporation's  board  of  directors  to  make  such 
contract  on  behalf  of  the  corporation. 

(Ed.  Note. — For  cases  in  point,  see  vol.  12; 
Cent  Dig.  Corporations,  H  1002-1008.] 

6.  Attorney  and  Client  —  Employment  of 
Attobney— Estoppel. 

The  employment  of  an  attorney  by  a  pri- 
vate corporation  may  be  proved  by  conduct  con- 
stituting an  estoppel. 

6.  Same— Liability  fob  Valuk  of  Sbbvicbs 
— Defenses. 

Where  defendant  employed  an  attorney  to 
perform  certain  services  with  reference  to  its 
business,  the  fact  that  such  services  were  also 
of  benefit  to  certain  others  and  that  they  con- 
tributed a  portion  of  the  compensation  was  no 
di-fense  against  defendant's  liability  for  the 
value  of  the  services. 

7.  Appeal— Record— Instbuotions— Review. 

Where  error  was  assigned  in  a  motion  for 
a  new  trial  that  tbe  court  erred  in  refusing  to 
give  "the  tour..h' instruction"  requested  by  defend- 
ant, but  the  body  of  the  statement  contained 
no  instruction  thus  nunibered,  the  assignment 
could  not  be  reviewed. 

8.  Trial— Instbuctions  —  Applicabilitt  to 

EvinENCB. 

Where,  in  an  action  for  attorney's  services, 
there  was  no  evidence  that  the  services  were 
rendered  for  a  corporation  other  than  defend- 
ant it  was  not  error  for  the  court  to  refuse  an 
instruction  that  if  the  jury  so  found,  defendant 
would  not  be  liable  to  plaintiff. 

9.  Evidence— Admissions— Interpreters. 

Where  two  persons  conducted  an  interview 
through  an.  interpreter,  neither  being  able  to 
spenk  the  InnguaRe  of  the  other,  the  interpreter 
would  be  regarded  as  their  joint  agent  for  that 
purpose,  and  their  statements  so  made  were 
not  objectionable  as  hearsay,  but  were  compe- 
tent as  admissions. 

10.  DErosiTioNS— Notice— EFFEcn— Waiver. 
Where  defendant's  attorney  was  present  at 

the  taking  of  certain  dei>ositlons  and  cross-ex- 
amined the  witnesses  at  length,  an  objection 
tbat  tbe  notice  of  taking  tbe  deposition  was  in- 
sufficient was  waived. 

[Ed.  Note. — For  cases  In  point,  see  vol.  16^ 
Cent.  Dig.  Depositions,  $S  02,  03,  33U.] 

11.  Same— Motion  to  Suppress. 

Where  defendant  claimed  to  have  been 
injured  by  reason  of  an  insufficient  notice  on 
which  depositions  were  taken,  his  remedy  was 
by  prompt  motion  to  suppress. 

[Ed.  Note. — For  cases  in  point,  see  voL  10^ 
Cent.  Dig.  Depositions,  {f  219,  223.] 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco ;  John  Hunt  Judges 

Action  by  George  W.  Kelly  against  tbe 
King  Yung  Benevolent  Association.  From  a 
Judgment  In  favor  of  plalutifit,  and  from  an 
order  denying  defendant's  motion  for  a  new 
trial,  It-a|>peal8.    AibrmeO. 

See  72  Pac.  148. 

Campbell,  Metson  &  Campbell,  for  appel- 
lant C.  G.  Nagle  and  Nagle  &  Nagle,  for  re- 
spondent 

HARRISON,  P.  J.  Action  to  recover  from 
tbe  defendant  for  certain  legal  services  ren- 
dered it  bjr  Cliarles  G.  Magle  and  asaigued 
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to  tbe  plaintiff.  The  cause  was  tried  by  a 
jury  aud  a  verdict  rendered  in  favor  of  the 
plaintiff  for  $G0O.  A  motion  for  a  new  trial 
was  denied,  and  the  defendant  has  appealed. 
It  Is  not  controverted  that  Mr.  Nagle  render- 
ed the  services,  nor  does  the  appellant  ques- 
tion their  value,  but  contends  that  the  evi- 
dence was  insufficient  to  show  that  Mr.  Nagle 
was  employed  by  tbe  defendant,  and  that  tbe 
services  which  he  did  render  were  not  render- 
ed to  the  defendant,  but  to  another  corpora- 
tion. 

1.  The  defendant  was  organized  as  a  be- 
nevolent corporation  in  1892  for  the  purpose 
of  aiding  and  assisting  Chinese  persons  in 
California  who  may  be  indigent  or  needy 
through  sickness  or  any  other  cause.  As 
a  part  of  these  functions,  it  interested  itself 
In  the  removal  from  California  of  the  Chinese 
dead,  for  burial  In  China,  and  for  that  pur- 
pose had  obtained  from  the  supervisors  of  San 
Francisco  the  right  to  bui-y  these  deiid  Clilnese 
in  the  city  cemetery.  In  1897  the  discontinu- 
ance of  burials  in  San  Francisco  was  bruited, 
and  the  defendant  became  desirous  of  ac- 
quiring a  burial  place  in  San  Mateo  county. 
It  was  advised  that  under  its  charter  it  could 
not  hold  land  for  burial  purposes,  and  that 
for  that  purpose  It  was  requisite  that  a  corpo- 
ration be  organized  under  the  provisions  of 
the  Civil  Code  for  cemetery  corporations. 
Accordingly  some  of  its  members  formed  such 
a  corporation  under  the  name  of  NIng  Tung 
Benevolent  Association  Cemetery,  and  a  tract 
of  land  in  San  Mateo  county  was  conveyed 
to  this  corporation  for  the  purpose  of  a  ceme- 
tery; aud  thereafter  the  burial  of  the  dead 
by  the  defendant  was  had  in  this  cemetery. 
The  record  does  not  show  who  were  the  of- 
ficers of  the  cemetery  corporation,  or  whether 
there  were  any  other  members  thereof  than 
members  of  the  defendant,  but  it  was  shown 
that  the  cemetery  corporation  was  Incorporat- 
ed at  the  instance  of  the  defendant,  and  that 
tbe  expenses  attendant  upon  Its  Incorpora- 
tion and  the  cost  of  the  land  which  was  con- 
veyed to  it  were  paid  by  the  defendant,  and 
that  the  cemetery  and  the  cemetery  corpora- 
tion were  owned  by  the  defendant.  It  was 
also  shown  that  after  its  incorporation  tbe 
defendant  entered  into  a  contract  for  the  con- 
struction of  a  road  leading  to  this  cemetery 
and  other  work  with  one  Whalen;  that  the 
secretary  of  the  defendant  went  with  Mr. 
Whalen  to  the  office  of  Mr.  Nagle  for  the  pur- 
pose of  having  this  contract  prepared;  that 
In  that  contract  It  was  recited  that  Mr.  Nagle 
was  the  attorney  for  the  defendant,  and  that 
the  work  was  to  t>e  done  to  his  satisfaction ; 
and  It  was  also  shown  that  the  defendant 
paid  Mr.  Whalen  $300  for  the  work  done  un- 
der this  contract,  and  that  an  entry  thereof 
was  made  in  its  books  of  record.  Upon  this 
evidence  the  Jury  was  authorized  to  find  that 
tbe  cemetery  corporation  was  merely  an 
agency  or  Instrumentality  adopted  by  the  de- 
fendant for  carrying  out  the  purposes  of  Its 
Incorporation,  and  that  the  defendant  was 


liable  for  whatever  services  were  rendwed 
by  Mr.  Nagle  at  its  instance  or  request  in 
reference  to  or  connected  with  said  auxiliary 
corporation.  See  Cbater  v.  S.  F.  Sugar  Co.. 
10  Cal.  248;  Shorb  v.  Beaudry,  56  Cal. 
446;  Cornell  v.  Corbin,  64  Cal.  197,  30  Pac. 
629;  Hunt  v.  Davis,  135  Cal.  31,  66  Pac.  857. 
It  is  not  necessary  to  determine  whether  it 
was  ultra  vires  for  the  defendant  to  make 
provision  for  the  ultimate  transfer  to  Cbtna. 
for  burial  there  of  the  remains  of  the  Chinese 
under  its  care  who  might  die  in  San  Fran- 
cisco, and  as  a  means  therefor  acquire  a 
cemetery  for  their  temporary  burial  until 
such  transfer  could  be  made.  Tbe  plaintiff 
is  not  seeking  to  enforce  an  executory  con- 
tract against  the  plea  of  ultra  vires,  but  to 
obtain  from  tbe  defendant  compensation  for 
services  rendered  under  a  contract  which 
has  been  fully  executed  and  whose  fruits  it 
is  now  enjoying.  Main  v.  Casserly,  67' Cal. 
127,  7  Pac.  426.  The  defendant  assumed 
such  action  to  be  within  Its  corporate  powers, 
and  engaged  and  has  received  tbe  services  of 
Mr.  Nagle  for  tbe  purpose  of  carrying  it  into 
effect.  Having  received  the  benefit  of  bis 
services.  It  is  not  now  competent  for  it  .to 
claim  that  it  bad  no  power  to  employ  him. 

2.  Mr.  Nagle  had  acted  as  attorney  aud 
legal  adviser  of  tbe  defendant  for  about  a 
year  prior  to  tbe  rendition  of  tbe  services 
for  which  this  action  is  brought.  Including 
the  examination  of  the  title  to  its  real  estate, 
preparation  of  books  suitable  for  Its  business, 
and  its  records,  effecting  the  incorporation  of 
the  auxiliary  cemetery  corporation  above 
referred  to,  and  tbe  purchase  of  land  for  such 
cemetery,  and  in  these  matters  his  relations 
with  the  defendant  were  carried  on  chiefly 
tlirougb  its  secretary.  He  was  paid  for  these 
services  by  the  defendant,  and  was  requested 
by  its  new  president  and  secretary  to  con- 
tinue to  act  as  Its  attorney,  and  in  pursuance 
thereof  rendered  the  services  for  which  this 
action  is  brought  During  this  period  he  had 
several  conferences  in  reference  thereto  with 
its  officers,  including  the  president  and  secre- 
tary and  some  of  Its  directors,  at  the  head- 
quarters or  office  of  tbe  defendant.  After  the 
larger  portion  of  the  services  had  been  ren- 
dered he  sent  a  letter  In  November,  1899,  to 
tbe  defendant,  requesting  some  compensation, 
and  In  reference  thereto  the  secretary  came 
to  his  office  with  this  letter,  and  stated  to 
him  that  the  defendant  wished  the  Six  Com- 
panies to  contribute  thereto,  and  asked  him 
to  write  a  letter  for  that  purpose.  Acting 
upon  this  request,  he  wrote  such  letter  to  the 
Six  Companies,  which  be  gave  to  the  secre- 
tary, and  in  response  thereto  he  received  a 
request  from  tbe  Six  Companies  to  visit  that 
body.  Before  doing  so  be  went  to  tbe  office 
of  tbe  defendant,  and  there  again  met  the 
president  and  secretary  and  others,  including 
one  of  its  directors,  and  was  told  by  the 
secretary  in  the  presence  of  the  others  that 
the  Six  Companies  had  agreed  to  pay  him 
$500,  and  that  the  defendant  would  pay  him 
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the  balance.  The  letter  wblch  be  wrote  to 
the  Six  Companies  was  In  reference  to  serv- 
ices rendered  towards  removing  tbe  tax  Im- 
posed for  the  disinterment  and  removal  of 
tbe  Chinese  dead,  and  at  tbe  request  of  tbe 
defendant's  secretary  Mr.  Nagle  named  there- 
in tbe  sum  of  $3,000  as  his  charge  therefor. 
Mr.  Nagle  visited  the  Six  Companies  in  com- 
pany with  the  otScers  of  the  defendant,  as 
requested  by  them,  and  thereafter  received 
from  them  the  sum  of  $500.  Under  this  evi- 
dence tbe  Jury  was  authorized  to  find,  not 
only  that  Mr.  Nagle  had  been  employed  by 
the  defendant,  but  also  that  the  defendant 
had  received  and  was  in  tbe  enjoyment  of  the 
services  rendered  by  blm  under  such  employ- 
ment. 

The  objection  to  the  testimony  of  Mr.  Nagle 
that  he  was  employed  by  the  secretary  of  the 
defendant,  upon  the  ground  that  it  had  not 
been  shown  that  the  person  so  employing  him 
was  such  secretary,  as  well  as  the  motion 
for  a  nonsuit  on  such  ground,  were  properly 
overruled.  Although  the  statement  of  the 
secretary  that  be  held  that  office  was  insuffi- 
cient of  itself  to  prove  that  fact  for  the  pur- 
pose of  binding  the  defendant  by  his  acts 
and  representations,  yet  testimony  that  be 
made  such  statement  was  not  incompetent, 
but  could  be  considered  in  connection  with 
other  evidence  of  his  authority.  Moreover, 
whatever  deficiency  there  may  have  been  at 
first  In  establishing  this  fact  was  subsequent- 
ly supplied,  and  it  was  shown  by  the  testi- 
mony of  witnesses  Introduced  by  the  defend- 
ant that  this  person  was  Its  secretary.  Tbe 
fact  that  these  witnesses  contradicted  the 
testimony  of  Mr.  Nagle  as  to  the  terps  or 
fact  of  his  employment  created  only  a  conflict 
of  evidence,  and  this  was  resolved  by  the  ver- 
dict of  the  Jury.  It  was  not  necessary  for 
the  purpose  of  making  the  defendant  liable 
to  Mr.  Nagle  for  the  services  rendered  under 
tbe  employment  of  its  secretary  to  show  that 
there  was  a  by-law  of  tbe  defendant,  or  a 
formal  resolution  of  its  board  of  directors, 
giving  Its  secretary  such  authority.  The  fact 
that  he  was  the  secretary  could  be  shown  by 
testimony  other  than  the  records  of  the  de- 
fendant, and  It  had  been  testified  by  Mr. 
Nagle  that  this  person  was  the  secretary.  It 
was  not  ultra  vires  for  tbe  defendant  to 
procure  legal  services,  or  to  employ  an  at- 
torney for  that  purpose;  and,  after  having 
received  and  enjoyed  the  benefit  of  such  serv- 
ices It  cannot  repudiate  Its  liability  therefor 
on  the  ground  that  his  employment  is  not 
set  forth  in  its  records.  The  employment  of 
an  attorney  by  a  private  corporation,  as  well 
as  by  an  Individual,  may  be  shown  by  its  con- 
duct; and  the  rules  under  which  it  may  be 
estopped  from  disputing  its  liability  for  bis 
acts  or  by  which  Its  ratification  of  bis  acts 
may  be  established  are  the  same.  Plxley  v. 
W.  P.  R.  R.  Co..  33  Cal.  183,  91  Am.  Dec.  623; 
Main  V.  Casserly,  67  Cal.  120,  7  Pac.  426; 
Crowley  v.  Genesee  M.  Co.,  55  Cal.  273 ;  Grlb- 


ble  T.  Columbus  B.  Co.,  100  Cal.  71,  34  Pac. 
527;  Streeten  v.  Robinson,  102  Cal.  542,  36 
Pac.  946.  The  defendant  Is  not  relieved  of 
Its  obligation  to  compensate  Mr.  Nagle  for 
the  services  which  be  rendered  at  its  request, 
and  for  which  It  agreed  to  pay  him,  upon  the 
ground  that  such  services  were  also  of  benefit 
to  the  Six  Companies,  and  that  tbey  contrib- 
uted a  portion  of  bis  compensation.  The  Jury 
may  be  assumed,  in  determining  the  amount 
of  their  v«rdlct,  to  have  taken  into  considera- 
tion the  amount  which  be  had  received  from 
the  Six  Companies. 

Other  objections  made  by  the  defendant  to 
the  evidence  offered  on  behalf  of  the  plaintiS 
were  either  subsequently  obviated  or  were  not 
of  such  a  nature  that  tbe  rulings  thereon, 
even  if  technically  erroneous  at  tbe  time  they 
were  made,  would  justify  a  reversal  of  the 
judgment 

3.  In  the  statement  on  motion  for  a  new 
trial  tbe  appellant  has  specified  as  an  error 
of  law  that  "tbe  court  erred  in  refusing  to 
give  tbe  fourth  instruction  requested  by  the 
defendant"  There  is  however,  In  the  body 
of  tbe  statement  no  instruction  thus  num- 
bered. The  statement  recites  that  at  the 
close  of  the  evidence  tbe  defendant  requested 
the  court  to  give  certain  Instructions  to  the 
Jury,  and  directly  thereafter  sets  forth  three 
instructions  correspondingly  numbered,  and 
no  others.  The  court  did  not  give  the  third 
Instruction  thus  requested,  and  In  its  brief 
herein  tbe  appellant  has  argued  that  In  this 
refusal  it  erred.  As  it  did  not  specify  the  re- 
fusal to  give  this  Instruction  as  error,  it  Is 
not  available  to  it  for  a  reversal  of  the 
Judgment.  We  haTe,  however,  examined  the 
Instruction,  and  are  of  the  opinion  that  even 
if  It  had  been  properly  exceptea  to,  there  was 
np  error  In  refusing  to  give  it  By  it  the 
court  was  requested  to.  submit  to  the  Jury  to 
find  that  If  it  appeared  from  the  evidence 
that  tbe  services  of  Mr.  Nagle  were  reudereil  ' 
for  the  cemetery  corporation  the  defendant 
would  not  be  liable  to  tbe  plaintiff.  There 
was  no  evidence  before  the  Jury  from  which 
they  could  have  found  the  existence  of  this 
condition,  and  tbe  court  was  Justified  In  re-, 
fusing  to  submit  the  proposition  to  them. 
Not  only  was  there  no  evidence  that  the 
services  had  been  rendered  for  that  corpora- 
tion, but  Mr.  Nagle  gave  direct  testimony 
to  the  contrary. 

4.  The  president  of  the  defendant  did  not 
understand  tbe  English  language,  and  Mr. 
Nagle  was  unable  to  converse  In  the  Chinese 
language,  an  In  one  of  the  interviews  at  the 
office  of  tbe  defendant  tbe  secretary  acted  as 
an  Interpreter  between  them.  When  Mr. 
Nagle  stated  this  fact  while  testifying  at  tbe 
trial,  the  attorney  for  the  defendant  objected 
to  his  stating  what  tbe  president  bad  said,  up- 
on the  ground  that  It  was  hearsay.  The 
court  overruled  the  objection  and  admitted 
tbe  testimony.  There  was  no  error  in  this 
ruling.    An  Interpreter  who  Is  .selected  by  two 
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persons  speaking  different  languages  as  tbe 
medium  of  their  communication  with  eacb 
other  Is  regarded  as  their  Joint  agent  for  that 
purpose,  and  tbe  statements  of  what  tbey 
say  In  the  presence  of  each  other  are  regarded 
as  the  statements  of  tbe  persons  themselves ; 
and  lllie  any  other  admission  may  be  shown 
by  the  testimony  of  any  person  who  beard 
them  without  calling  the  Interpreter  as  a  wit- 
ness. Greenl.  on  Ev.  §  183;  Commonwealth 
V.  Vose.  157  Mass.  393,  32  N.  B.  355,  17  L.  R. 
A.  813. 

5.  An  objection  was  made  by  the  defendant 
to  the  Introduction  in  evidence  of  a  deposition 
talsen  on  behalf  of  tbe  plaintiff,  on  tbe  ground 
that  the  notice  of  talving  it  was  Insufficient. 
It  appeared  from  the  deposition  Itself  that 
the  attorney  for  the  defendant  was  present 
at  tbe  taking  thereof  and  cross-examined  the 
witness  at  length,  and  there  was  no  claim 
that  it  bad  suffered  any  detriment  by  reason 
of  want  of  notice.  The  objection  was  there- 
fore properly  overruled.  If  tbe  defendant 
had  sustained  any  Injury  by  reason  of  insuffi- 
cient notice,  it  should  not  have  waited  until 
the  trial  before  making 'the  objection,  but 
should  have  promptly  moved  tbe  court  to 
suppress  the  deposition.  Tlie  plaintiff  would 
then  have  had  an  opportunity  to  obviate 
the  objection. 

The  Judgment  and  order  are  affirmed. 

We  concur :    COOPER.  J. ;  HALIi,  J. 


(8  Cal.  App.  393) 

COLPB  V.  JUBILEE  MIN.  CO. 

(Court  of  Appeal,  Third   District,   California. 
Dec.  9,  1905.    Rehearing  Denied  by  Su- 
preme Court  Feb.  7,  1900.) 

1.  Corporations— Officebs— Appointment. 

Where  the  by-law  of  a  corporation  declares 
that  its  officers  shall  be  a  president,  vice  presi- 
dent, secretary,  general  manager,  superintend- 
'  ent,  and  treasurer,  "which  officers  shall  be 
elected  by  the  board  of  directors,"  the  manager 
is  without  authority  to  appoint  a  superin- 
tendent, and  the  superintendent  so  appointed 
is  cliargeable  with  Icnowledge  of  tbe  limitation 
of  the  power  of  the  manager. 

2.  Same  —  Unauthorized  Appointment  — 
•  RiQUT  to  Compensation. 

A  nerson  appointed  superintendent  of  a 
corporation  by  its  manager,  notwithstanding  a 
by-law  declarmg  that  the  superintendent  must 
be  elected  by  the  board  of  directors,  cannot  re- 
cover on  the  contract  without  showing  that  the 
acts  of  the  manager  were  ratified  by  tbe  board. 

3.  Same— Ratification. 

Civ.  Code,  §  1589,  declares  that  a  voluntary 
acceptance  of  the  benefit  of  a  transaction  is 
equivalent  to  a  ratification  so  far  as  the  facts 
are  known  "or  ought  to  be  known  to  the  person 
acceptine."  Section  2310  provides  that  a  rati- 
fication can  be  made  by  accepting  the  benefits 
of  the  act  with  notice  thereof.  The  directors  of 
a  corporation  empowered  by  its  fajf-laws  to  elect 
its  superintendent  knew  that  a  third  person  was 
acting  as  superintendent,  and  that  he  had  been 
appointed  by  the  general  manager,  and  acted  on 
his  reports  as  superintendent  and  treated  him 
as  such.  The  manager  informed  the  l>oard  that 
the  superintendent  would  draw  the  manager's 
salary,  and  the  superintendent  did  not  claim 
compensation    until   he   quit.    Held,    that    the 


board  ratified  the  appointment  and  thereby  made 
the  corporation   liable  for  some  compensation, 
but   not   for   that   promised    by    the   manager, 
knowledge  of  which  never  came  to  the  board. 
4.  Same. 

The  manager  of  a  corporation  appointed  a 
superintendent,  though  a  by-law  declared  that 
he  should  be  elected  by  the  board  of  directors. 
The  board  had  knowledge  of  the  appointment 
and  treated  the  superintendent  as  such.  The 
manager  informed  the  board  that  be  was  going 
away  and  that  the  superintendent  would  draw 
his  salary,  and  the  board  did  not  know  that 
the  manager  had  agreed  that  the  superinfendent 
was  to  be  paid  a  monthly  salary  largely  in  ex- 
cess of  the  salary  of  the  manager.  The  super- 
intendent from  the  time  he  went  to  the  work  un- 
til he  quit  did  not  claim  any  compensation  from 
the  corporation.  Held  tliat,  though  the  board 
■ratified  the  appointment,  it  did  not  ratify  the 
contract  as  to  the  amount  of  the  compensation; 
Civ.  Code,  $  2311,  declaring  that  the  ratification 
of  part  of  an  indivisible  transaction  is  a  ratifi- 
cation of  the  whole  not  being  applicable. 

Appeal  from  Superior  Court,  Tuolumne 
County;  G.  W.  Nicol,  Judge. 

Action  by  Charles  H.  Coipe  against  the 
Jubilee  Mining  Company.  From  a  Judgrment 
for  plalutlff,  defendant  appeals.    Reversed 

Rehearing  denied  by  Supreme  Court  Feb 
ruary  7,  1900 ;  Beatty,  C.  J.,  dissenting. 

F.  W.  Street,  for  appellant  A.  L.  Levin- 
sky  and  J.  F.  Rooney,  for  respondent. 

BUCKLES,  J.  This  ia  an  actfon  by  the 
plaintiff  to  j-ecover  from  the  defendant,  a 
mining  corporation,  tbe  sum  of  $1,995.19  for 
services  rendered  as  superintendent  of  de- 
fendant's mines  in  Tuolumne  county,  at  tbe 
rate  of  $200  for  salary  and  $60  expenses  per 
month.  Plaintiff  recovered  Judgment  for  th« 
amount,  defendant  moved  for  a  new  trial, 
which  was  denied,  and  the  appeal  is  from 
tbe  order  denying  the  motion  for  a  new  triai 
and  from  tbe  Judgment 

The  following  is  tbe  by-law  of  defendant 
relating  to  officers  and  compensation:  "The 
officers  shall  be  a  president  vice  president, 
secretary,  general  manager,  and  superintend 
ent  and  treasurer;  which  officers  shall  be 
elected  by  and  bold  office  at  the  pleasure  of 
the  board  of  directors.  The  compensation 
and  tenure  of  office  of  ail  the  officers  of 
the  corporation  (other  than  directors)  shall 
be  fi.\ed  and  determined  by  the  board  of 
directors."  L.  B.  Doe  was  a  director  and 
general  manager  of  said  corporation,  and  re- 
ceived a  salary  of  $100  per  monttL  Tbe 
minutes  of  the  board  of  directors  show  his 
election  and  that  bis  salary  was  fixed  at 
$100  a  month.  The  minutes  of  August  12, 
1901,  show  that  James  B.  Hamilton  was 
elected  superintendent,  and  his  salary  fixed 
at  $125  a  month.  Hamilton  resigned  Feb- 
ruary 26,  1902,  and  tbe  minutes  show  no 
further  appointment  of  superintendent,  and 
no  further  fixing  of  superintendent's  salary. 
Tbe  actual  employment  of  plaintiff  was  uade 
by  the  general  manager,  Doe,  February  1, 1902. 
He  testified  that  all  the  compensation  he  prom- 
ised plaintiff  was  that  Ite  would  turn  over  to 
htm  tbe  $100  a  month  salary  he  was  receiving. 
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and  that  plaintiff  was  to  take  Doe's  place  in 
looking  after  the  mine  of  the  company  and  be 
his  substitute  during  the  time  he  (Doe)  should 
be  absent,  and  that  no  other  or  different 
compensation  was  ever  mentioned  between 
them  until  plaintiff  had  quit  the  mines  in 
October,  1902,  and  was  demanding  the  pay- 
ment of  his  salary  of  $250  a  month  from  the 
company,  when  Doe  thinks  he  may  have  ask- 
ed plaintiff  to  put  in  his  bill  for  the  amount 
to  the  company,  $250  a  month.  Plaintiff  tes- 
tified that  Doe  promised  him  when  he  em- 
ployed him  that  his  salary  should  be  $200  a 
month  and  $50  a  month  for  his  expenses. 
And.  were  the  action  against  Doe  to  recover 
the  amount  of  $250  a  month,  we  think  the 
plaintiff  sufficiently  corroborated  to  entitle 
him  to  recover  from  Doe.  The  plaintiff  did 
act  as  the  superintendent  at  the  mines  after 
Hamilton  resigned,  directed  the  mining  work 
at  the  mines,  employed  men,  kept  their  ac- 
counts for  labor,  and  drew  checks  for  their 
payment,  signing  his  name  as  superintendent, 
which  checks  were  paid,  and  made  weekly 
and  monthly  reports  to  the  board  of  direct- 
ors, signing  the  reports  for  February,  "L.  B. 
Doe,  by  Chas.  H.  C!olpe,  Superintendent,"  and 
after  that  signing  all  reports  as  superintend- 
ent, omitting  the  name  Doe  "because  I  asked 
Doe,  when  employed,  If  he  had  a  meeting 
of  the  board  of  directors  to  appoint  me  as 
superintendent,  and  he  said,  'No';  and  I  said: 
'If  yon  will  appoint  me,  will  It  be  sufficient? ' 
He  said,  Tes,'  and  that  I  had  better  sign 
reports  In  my  name,  'L.  B.  Doe,  per  O.  H. 
Colpe,  Superintendent,'  till  I  get  directors 
together.  After  these  reports  went  In  so 
signed  I  called  Doe  up  on  telephone  and 
asked  him  If  everything  had  been  attended 
to,  and  that  Doe  answered  that  everything 
had  been  arranged  satisfactorily,  as  they  un- 
derstood I  was  superintendent  and  to  go 
ahead."  Thereafter  these  reports  were  sign- 
ed, "Chas.  H.  Colpe,  Superintendent."  and 
were  sent  to  Mr.  Benton,  the  secretary  of  the 
corporation,  were  received,  and  acted  upon 
by  the  board  of  directors..  None  of  these 
weekly  or  monthly  reports  made  any  mention 
of  the  plaintiff's  salary,  and  plaintiff  testified 
that  he  never  mentioned  his  salary  to  any  of 
the  directors  but  Mr.  Doe  until  after  he  quit 
the  mines  in  October,  though  he  met  other 
members  of  the  board  at  different  times  dur- 
ing the  time  he  was  employed.  President 
Tatnm  visited  the  mines  and  remained  with 
him  a  week, at  one  time,  and  the  plaintiff 
visited  the  defendant's  office  In  San  Fran- 
cisco several  times  and  conversed  with  Mr. 
Benton,  the  secretary,  concerning  the  busi- 
ness and  work  at  the  mines,  and  corresponded 
with  the  president  and  secretary,  but  the 
subject  of  his  salary  was  never  mentioned. 
The  members  of  the  board  knew  plaintiff  was 
woricing  for  the  company  as  Its  superintend- 
ent, but  claim  they  understood  he  was  mere- 
ly substituting  for  Mr.  Doe  and  that  his  com- 
pensation was  what  Mr.  Doe  was  to  receive, 


to  wit:  $100  a  month.  Plaintiff  tendered 
his  resignation  on  August  20,  1902,  as  super- 
intendent, which  was  not  accepted  at  that 
time,  and  plaintiff  remained  at  the  mines 
In  the  capacity  of  superintendent  until  the 
month  of  October. 

It  is  claimed  that  plaintiff  became  a  stock- 
holder In  the  corporation,  but  this  does  not 
clearly  appear.  The  questions  to  be  deter- 
mined, are :  Did  Doe  have  power  to  employ 
a  superintendent  and  to  fix  his  compensation? 
If  not,  then  were  the  services  rendered  by 
the  plaintiff,  and  the  information  the  board 
was  furnished  and  bad,  sufficient  to  amount 
to  a  ratification  so  as  to  bind  the  defendant? 
The  plaintiff  sues  for  compensation  as  super- 
intendent, and  If  he  was  superintendent  then 
he  was  one  of  the  officers  provided  for  by 
the  by-laws,  and  as  has  been  seen  by  a  ref- 
erence to  said  by-law  there  is  but  one  way  of 
selecting  a  superintendent  and  fixing  his 
compensation,  and  this  must  be  done  by  the 
board  of  directors.  Mr.  Doe,  being  the  gen- 
eral manager,  had  power,  as  the  title  of  his 
office  indicates,  to  hire  laborers  and  fix  their 
compensation,  and  do  all  things  incident  to 
the  carrying  on  of  the  work  at  the  mines  and 
the  corporation  would  be  bound  thereby. 
Crowley  v.  Oenesse  M.  Co.,  65  Cal.  273,  and 
cases  there  cited.  But  no  power  was  vested 
In  Doe  as  general  manager  to  appoint  a  super- 
intendent or  fix  his  compensation.  It  Is  ai 
well-settled  rule  that  with  regard  to  the  ap- 
pointment of  agents  and  the  making  of  con- 
tracts private  corporations  are  upon  exact- 
ly the  same  footing  as  natural  persons,  un- 
less such  corporation  is  limited  by  its  char- 
ter or  by-laws  to  some  particular  method  to 
be  pursued.  Carey  v.  P.  &  C.  Petroleum  Co., 
33  Cal.  604.  And,  If  there  is  a  provision  of 
charter  or  a  by-law  requiring  the  powers  of 
a  board  to  be  exercised  In  some  particular 
way,  then' the  thing  must  be  done  In  that  way, 
and  all  persons  dealing  with  such  corporation 
must  know  what  the  limitation  of  power  Is. 
"But  when  the  charter  of  a  corporation  pro- 
vides that  certain  officers  may  be  elected  and 
their  salaries'  fixed  by  a  board  of  directors, 
and  a  president  Is  thus  elected,  but  without 
salary  being  named,  the.  law  raises  an  as- 
sumpsit on  the  part  of  the  corporation  to 
pay  a  reasonable  compensation  for  bis  serv- 
ices rendered  after  election."  1  Beach  on 
Private  Corporations,  209.  But  here  there 
was  no  election  of  plaintiff  by  the  board,  and 
he  does  not  sue  in  assumpsit,  but  on  a  con- 
tract. If  the  plaintiff  bad  the  right  to  re- 
cover in  the  action,  he  must  have  such  right 
under  the  Idea  that  the  acts  of  Doe  in  ap- 
pointing him  superintendent  and  fixing  his 
salary  at  $250  a  month  has  been  ratified  by 
the  board,  for  It  Is  evident  he  did  not  receive 
bis  appointment  by  the  board,  nor  was  bis 
salary  fixed  by  the  board.  Tbe°  rule  laid 
down  In  Gribble  v.  Columbus  Brewing  Conn 
pany,  100  Cal.  71,  84  Pac.  529,  is  "that  which 
a  principal  ma;:  authorize  an  agent  to  per- 
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form  he  may  ratify  when  performed  by  the 
latter  without'  authority,  and  the  same  rule 
applies  to  a  corporation,  where,  with  full 
knowledge  of  all  the  facts  Involved,  a  prln» 
cipal  reaps  the  fruits  of  an  unauthorized  con- 
tract of  his  agent,  and  for  some  time  yields 
acquiescence  to  Its  provision,  he  will  be  deem- 
ed to  have  ratified  It,  and  will  be  estopped, 
as  against  one  who  has  fully  t>erformed  the 
contract,  from  repudiating  it  to  the  injury 
of  the  latter.  And  this  doctrine  applies  to 
corporations  equally  with  individuals."  The 
Civil  Code  provides: 

"Sec.  1580.  A  voluntary  acceptance  of  the 
benefit  of  a  transaction  Is  equivalent  to  a 
consent  to  all  the  obligations  arising  from  It, 
so  far  as  the  facts  are  Icnown,  or  ought  to  be 
known,  to  the  person  acoepting." 

"Sec.  2310.  A  ratification  can  be  made  only 
in  the  manner  that  would  have  been  neces- 
sary to  confer  an  original  authority  for  the 
act  ratified,  or  where  an  oral  authorization 
would  suffice,  by  accepting  or  retaining  the 
benefit  of  the  act,  with  notice  thereof." 

There  can  be  no  doubt  but  the  board  had 
full  knowledge  and  all  the  knowledge  upon 
the  subject  that  plaintiff  was  acting  as  super- 
intendent of  the  mines  and  that  he  had  been 
appointed  by  Doe,  and  with  this  knowledge 
they  acted  upon  the  reports  and  treated  bim 
as  the  superintendent,  and  thereby  ratified 
his  appointment,  and  would,  of  course,  be 
liable  to  him  for  some  compensation.  It  could 
not  be  for  the  compensation  promised  by  Doe, 
because  such  knowledge  never  came  to  the 
board.  Doe  Informed  the  board  that  be  was 
going  away,  and  that  he  had  put  plaintiff  in 
his  place  and  would  draw  bis  (Doe's)  salary, 
and  to  this  Doe  says  the  board  agreed,  and 
upon  this  the  board  seems  to  have  acted  all, 
the  way  through,  and  therefore  never  spoke  to 
plaintiff  at>out  his  compensation;  It  being  a 
matter  about  which  the  corporation  would  not 
be  concerned,  as  he  was  to  have  the  $100 
a  month  the  board  had  fixed  as  Doe's  salary. 
The  board  was  not  in  possession  of  all  the 
facts  as  to  plaintiff's  salary;  that  body  having 
been  informed  plaintiff  was  to  have  Doe's 
$100  a  month.  That  Doe  had  gone  to  New 
York  and  to  Mexico,  plaintiff  was  in  charge 
of  the  work  at  the  mines,  making  weekly 
and  monthly  reports,  and  never  including  In 
any  of  such  reports  any  claim  for  or  mention 
of  compensation  from  the  corporation,  would 
be  sufficient  to  confirm  what  Doe  bad  told 
them.  It  cannot  be  said,  therefore,  that 
there  was  any  kind  of  ratification  by  the 
board  or  any  of  Its  members  of  the  contract 
for  $250  a  month  salary.  It  is  true  the  board 
might  have  gained  the  knowledge  that  plain- 
tiff was  claiming  compensation  at  the  rate 
of  $250  a  month,  had  they  inquired  of  the 
plaintiff;  but  under  the  circumstances  de- 
tailed, that  Doe  informed  the  board  that 
plaintiff  was  to  take  bis  salary  as  his  com- 
pensation, and  that  at  no  time,  from  the  time 
plaintiff  went  to  the  mines  In  January  until 


he  quit  in  October,  did  he  lay  any  claim  to 
compensation  from  the  defendant,  would 
excuse  the  board  from  making  such  inquiry. 
Had  plaintiff  sued  for  the  reasonable  value 
of  his  services,  he  might  have  been  entitled 
to  recover,  probably  the  amount  the  board 
had  fixed  as  superintendent's  salary,  to  wit, 
$125  per  month.  But  the  defendant  has  nev- 
er fixed  the  superintendent's  salary  at  $250 
a  month,  and  has  done  no  act  whatever  to 
ratify  the  action  of  the  general  manager  in 
fixing  the  salary. 

It  is  claimed  by  respondent  that  the  pro- 
visions of  section  2311,  Civ.  Code,  must  pre- 
vail here,  and  that  if  the  defendant  ratified 
the  contract  of  employment  as  superintend- 
ent then  It  also  ratified  the  contract  as  to 
amount  of  compensation.  Section  2311: 
"Katification  of  part  of  an  indivisible  trans- 
action Is  a  ratification  of  the  whole."  Under 
the  peculiar  facts  shown  in  this  case  we  do 
not  think  this  rule  can  apply  here.  There 
is,  therefore,  no  evidence  to  support  that 
part  of  finding  2,  which  finds  that  the  de- 
fendant employed  plaintiff  at  the  agreed  com- 
pensation of  $250  a  month,  and  there  is  no 
evidence  to  support  the  part  of  finding  No. 
9,  which  finds  that  defendant  is  indebted  to 
plaintiff  in  the  sum  of  $1,995.19  for  salary 
as  superintendent. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

We  concur :  CHIPMAN,  P.  J.;  McLADGH- 
lilN,  J. 

On  Rehearing. 

BUCKLES,  J.  This  Is  a  petition  for  re- 
hearing, and  petitioner  cites  Kelly  v.  Nlng 
Yung  Ben.  Ass'n,  84  Pac.  321.  Upon  care- 
fully considering  the  petition  and  the  points 
!  referred  to  in  said  case,  we  find  the  case  cit- 
ed not  applicable.    The  rehearing  is  denied. 

Wc  concur:  CHIPMAN,  P.  J.;  MCLAUGH- 
LIN, J. 


(2  Cal.  App.  m) 

HEINRICH  V.  HEINRICH. 

(Court  of  Appeal,  Third  District,  California. 
Dec.  14,  1905.    Rehearing  Denied  by  Su- 
preme Court  Feb.  12,  1006.) 

1.  Teul— Findings— SuFFiciENCT. 

A  finding  that  all  of  the  allegations  in  a 
particular  paragraph  or  pleading  are  true  or 
untrue  is  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  §  929.] 

2.  Tbosts— Fraud. 

Under  Civ.  Code,  |  2224,  providing  that 
one  who  gains  a  thing  by  fraud,  undue  influence, 
or  other  wrongful  act  is,  unless  he  has  a  better 
right  thereto,  a  trustee  of  the  thing  gained,  a 
husband  who  obtained  his  wife's  money  by 
fraud  and  with  it  purchased  land  was  her 
trustee. 

[Ed.  Note.— For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  i  145.] 

3.  Same— Payment  or  Consideration. 

Under  Civ.  Code,  §  853,  declaring  a  trust 
in  favor  of  a  person  paying  the  consideration  for 
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a  conveyance  to  another,  a  husband  procuring 
land  with  his  wife's  money  is  a  trustee  for  her 
benefit. 

(Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent,  Dig.  Trusts,  f  116.] 

4.  Same— CoimoENTiAL  Reutioks — Husband 
AND  Wife. 

Under  Civ.  Code,  t  158,  providing  that 
transactions  between  husband  and  wife  are  sub- 
ject to  the  rules  relating  to  persons  occupying 
confidential  relations,  and  section  2219,  pro- 
viding that  a  person  in  a  relation  of  personal 
confidence  is  a  trustee  as  to  any  person  over 
whose  affairs,  by  reason  of  such  confidence,  he 
obtains  any  control,  a  husband  Is  his  wife's 
trustee  as  to  property  obtained  by  him  by  rea- 
son of  the  relation. 

5.  SaUE — ESTABLISHUENT— RESTOBATION  OF 

MoiTET  Recetv'ed  bt  Beneficiaby. 

Where,  on  a  compromise  between  a  husband 
and  wife,  procured  by  the  efforts  of  him  and  his 
attorney,  he  paid  her  a  certain  sum,  she  need  not 
tender  a  return  of  such  sum  as  a  condition  pre- 
cedent to  maintaining  an  action  to  enforce  a 
trust  as  to  property  and  money  still  held  by 
him^  which  belongs  to  he'r,  as  well  as  the 
amount  previously  paid. 

S.   COMPBOUISE  AND   SeTTUEMENT— FbAUO. 

A  wife,  induced,  by  the  false  representa- 
tions of  her  husband  and  the  advice  of  his  at- 
torney, to  accept  a  certain  sum  in  settlement,  is 
not  barred  thereby  from  enforcing  a  trust  as  to 
the  property  still  retained  by  him. 
7.  Witnesses— Examination— Lkadino  Ques- 
tion. 

A  leading  question  is  properly  excluded. 
[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  §§  837-851.] 

Appeal  from  Superior  Court,  Placer  Coun- 
ty;  J.  E.  Prewett,  Judge. 

Action  by  Lucinda  Helnrlch  against  Carl 
A.  Beinrlcb.  James  Astll,  executor,  substi- 
tuted as  plaintiff.  From  a  judgment  In  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

Harding  &  Sargent,  for  appellant  Jobn 
II.  Fulweiler,  for  respondent 

McLaughlin,  J.  This  is  an  action  to  en- 
force a  trust  The  pleadings  and  findings 
are  so  voluminous  that  It  is  impossible  to 
Insert  more  than  a  brief  statement  of  the 
vital  facts  in  this  opinion.  The  parties  to 
the  action  were  married  In  Iowa,  November 
28,  1902.  The  defendant  represented  that 
be  owned  a  farm  In  California  worth  $21,000, 
and  through  such  representations  and  expres- 
sions of  affection  for  plaintiff  he  Induced  her 
to  marry  him  and  come  to  California  to  live 
on  bis  farm.  They  reached  Santa  Rosa  early 
In  December,  1902.  Shortly  after  their  ar- 
rival sbe  discovered  that  his  father  owned  the 
land,  wblcb  is  tbe  principal  bone  of  conten- 
tion here.  He,  however,  told  ber  that  bis 
parents  would  sell  it  to  bim  for  $15,000  If 
1300  was  paid  upon  the  purchase  price.  She 
gave  bim  a  draft  for  $650  with  which  to 
make  bis  payment ;  be  agreeing  to  return  the 
balance  to  ber.  On  December  12,  1902,  bis 
parents  conveyed  the  land  to  him  for  a  stated 
consideration  of  $15,000.  This  recital  was 
false,  and  was  inserted  In  the  deed  to  enable 
bim  to  cheat  and  defraud  bis  wife.  At  the 
time  tbe  deed  was  executed  he  paid  $300  on 
tbe  purchase  price,  gave  big  father  a  mort- 


gage for  $3,200,  and  assumed  a'mortgage  for 
$1,000,  held  by  Mrs.  Somers.  The  stun  total 
of  $4,500  thus  represented  was  the  real  con- 
sideration for  the  deed.  Instead  of  returning 
the  balance  of  tbe  money  to  his  wife,  he  abused 
her  for  asking  for  it,  and  shortly  thereafter  in- 
dulged in  such  brutal  and  abusive  conduct 
toward  ber  that  she  was  compelled  to  leave 
him  and  return  to  Iowa.  In  a  short  time  be 
followed  ber  and  by  fair  promises  and  false 
representations  induced  her  to  sell  ber  Iowa 
property  for  $7,000  and  return  with  him  to 
California.  They  arrived  in  Sacramento 
June  1,  190S,  and  within  one  month  there- 
after, by  falsehood,  protestations  of  affection, 
and  fraudulent  representations,  he  had  suc- 
ceeded in  obtaining  all  of  her  money,  amount- 
ing to  $6,985,  under  a  promise  that  be  would 
pay  off  the  mortgages  on  tbe  land,  make  ber 
j  a  deed  conveying  one-half  thereof,  and  re- 
I  turn  tbe  balance  of  the  money  to  ber.  He 
I  at  all  times  assured  ber  that  tbe  land  was 
worth  $15,000  and  that  this  sum  was  tbe 
actual  purchase  price  paid.  He  paid  tbe  sum 
of  $4,200  to  the  mortgagees  above  mentioned, 
but  met  her  request  for  a  deed  and  the  return 
of  tbe  money  with  defiance  and  abuse.  Tbe 
balance  of  tbe  money  amounting  to  $2,785 
was  deposited  in  a  bank  in  bis  name.  He 
used  a  portion  of  this  balance  to  pay  for  cer- 
tain personal  property,  and  was  careful  to 
see  that  sbe  did  not  visit  neighbors  nor  ac- 
quire personal  knowledge  of  the  character 
or  value  of  tbe  land.  After  procuring  her 
money  and  refusing  to  fulfill  bis  promises,  be 
treated  her  so  shamefully  that  she  was  com- 
pelled to  leave  him  on  August  4,  1903.  Two 
days  later  she  went  to  him  and  requested  tbat 
be  execute  and  deliver  to  her  a  deed  con- 
veying one-half  of  tbe  land,  wblcb  bad  been 
prepared  by  ber  attorney,  but  be  refused  to 
do  so,  and  immediately  sent  for  bis  attorney. 
By  reason  of  suffering  and  mental  anguish, 
resulting  from  the  cruel  treatment  above 
mentioned,  the  plaintiff  was  distracted  and  In 
a  nervous  mental  condition,  entirely  unfitting 
her  to  form  any  judfmient  as  to  the  state- 
ments and  representations  of  tbe  defendant 
and  his  attorney,  and  that  evening,  through 
false  and  fraudulent  representations,  and 
tbe  advice  of  bis  attorney,  she  was  prevailed 
upon  to  accept  $500  and  a  deed  conveying  a 
segregated  one-half  of  the  land  in  full  settle- 
ment of  all  transactions  between  herself  and 
husband.  She  was  also  Induced  to  sign  an 
agreement  of  separation,  waiving  alimony. 
The  land  thus  deeded  was  worth  $1,500,  and 
from  this  It  will  be  seen  tbat  under  the  so- 
called  settlement  sbe  was  to  receive  about 
$2,000  in  money  and  property  in  return  for 
$7,635  which  her  husband  had  fraudulently  ob- 
tained from  ber  during  eight  months  of  mar- 
ried life.  At  tbe  settlement  mentioned  she 
was  not  represented  or  advised  by  her  at- 
torney, and  her  husband's  conduct  clearly 
shows  that  be  did  not  Intend  tbat  she  should 
have  Independent  advice  or  aid.  It  further 
appears  tbat  other  money  belonging  to  ber 
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was  used  to  defray  household  expenses  and 
the  cost  of  the  honeymoon  trip.  On  Novem- 
ber 28,  1902,  the  unfortunate  plaintiff  bad 
$1,000  In  an  Iowa  bank  and  owned  property 
worth  $7,000.  Eight  months  later,  after  re- 
ceiving many  brutal  beatings  from  the  hus- 
band, who  had  stripped  her  of  her  property, 
she  was  again  compelled  to  leave  him.  He 
never  allowed  her  to  go  to  the  land  but  once, 
and  then  she  was  permitted  to  remain  there 
but  a  few  hours.  The  facts  above  recited 
were  gleaned  from  the  findings,  which  dis- 
close, in  detail,  a  perfidious  'and  unconscion- 
able fraud  perpetrated  by  a  designing  and 
unscrupulous  man,  who  used  the  most  sacred 
of  human  relations  as  a  means  to  the  end 
he  had  in  view.  The  court  below  rendered 
judgment  decreeing  that  plaintiff  was  the 
owner  of  the  real  and  personal  property  pur- 
chased with  her  money,  and  directing  that 
the  defendant,  or  in  case  of  his  refusal,  the 
clerk  of  the  court  for  him,  execute  and  de- 
liver a  deed  and  bill  of  sale  to  plaintiff. 
It  was  also  decreed  that  the  instruments  exe- 
cuted by  plaintiff  at  the  above-mentioned  set- 
tlement were  fraudulent  and  void.  From  this 
judgment  plaintiff  appeals.  An  appeal  was 
also  taken  from  the  order  denying  defendant's 
motion  for  a  new  trial,  but  such  appeal  is 
not  supported  by  the  necessary  bond,  and 
hence  it  must  be  dismissed. 

The  first  contention  of  appellant  is  that 
the  court  failed  to  find  on  all  of  the  Issues 
of  fact.  In  this  connection  It  Is  said  that  a 
finding  that  all  of  the  allegations  In  a  par- 
ticular paragraph  or  pleading  are  true  or 
untrue  is  Insufflclent.  A  long  line  of  authori- 
ties sustain  the  opposite  view,  and  we  have 
neither  the  Inclination  nor  the  right  to  dis- 
turb a  rule  so  firmly  established.  Gale  v. 
Bradbury.  116  Gal.  40,  47  Pac.  778;  Williams 
V.  Hall,  79  Cal.  600,  21  Pac.  905.  The  find- 
ings cover  all  the  material  Issues,  and  hence 
this  contention  cannot  be  sustained. 

It  is  next  contended  that  the  findings  do 
not  support  the  judgment.  The  argument  on 
this  point  is  based  on  the  theory  that  the 
facts  found  do  not  establish  the  existence  of 
a  resulting  or  constnictive  trust,  and  that 
in  any  event  plaintiff  should  have  restored 
or  offered  to  restore  the  deed  and  money  re- 
ceived by  her  before  this  action  was  com- 
menced. We  do  not  think  this  theory  can 
find  support  In  law  or  logic.  "One  who  gains 
a  thing  by  fraud,  accident,  mistake,  or  un- 
due influence,  the  violation  of  a  trust  or 
other  wrongful  act  is.  unless  he  has  some 
other  and  better  right  thereto,  an  Involuntary 
trustee  of  the  thing  gained,  for  the  benefit  of 
the  person  who  would  otherwise  have  had  it." 
Civ  Code,  i  2224;  Pomeroy.  Eq.  Jur.  §5  1053, 
1055,  1056;  Crosby  v.  Clark,  132  Col.  i5,  63 
Pac.  1022.  When  the  defendant  fraudulently 
obtained  bis  wife's  money  and  applied  It  to 
the  purchase  of  the  property  in  dispute,  a 
trust  resulted  in  her  favor.  She  at  once  be- 
came the  equitable  owner  of  the  property, 
and  be  held  the  legal  title  as  an  Involuntary 


trustee  for  her  benefit.  As  he  obtained  an 
unconscionable  advantage,  the  law  creates  a 
presumption  of  undue  influence,  and  this,  in 
conjunction  with  his  fraudulent  and  wrong- 
ful acts,  brings  this  case  squarely  within  the 
wholesome  rule  of  equity  embodied  In  the 
above-cited  section  of  the  Civil  Code.  Far- 
mers', etc..  Bank  v.  De  Shorb,  137  Cal.  693, 
70  Pac.  771;  White  v.  Warren,  120  CaL 
323,  49  Pac.  129,  52  Pac.  723;  Brison  ▼. 
Brison,  90  Cal.  336,  27  Pac.  186;  Pomeroy. 
Eq.  Jur.  S§  1052,  1053,  1040 1  Civ.  Code.  I 
158.  There  is  another  rule  which  constitutes 
the  defendant  a  trustee  holding  title  to  the 
real  property  for  the  benefit  of  his  wife. 
"When  a  transfer  of  real  property  Is  made 
to  one  person,  and  the  consideration  therefor 
is  paid  by  or  for  another,  a  trust  is  presumed 
to  result  in  favor  of  the  person  by  or  for 
whom  such  payment  Is  made."  Riley  t. 
Martlnelll,  97  Cah  575.  32  Pac.  679,  21  L.  R. 
A.  33,  33  Am.  St.  Rep.  209 ;  White  v.  Costlgan, 
138  Cal.  569,  72  Pac.  178;  Civ.  Code,  {  853: 
Pomeroy,  Eq.  Jur.  §g  1031,  1037,  1040,  1043, 
1044,  1058. 

Aside  from  any  question  of  fraud,  there 
is  still  another  rule  which  operates  to  hold 
the  defendant  a  trustee.  Whenever  a  hus- 
band purchases  property  with  money  be- 
longing to  the  separate  estate  of  his  wife, 
equity  regards  such  purchase  as  made  in  trust 
for  the  wife.  The  defendant  stood  in  a  fidu- 
ciary relation  toward  bis  wife,  and  tbe  law 
win  not  permit  him  to  take  advantage  of 
such  relation  for  his  own  beneflt  and  to  ber 
detriment.  Civ.  Code.  §!!  2219,  158 ;  Pomeroy. 
Eq.  Jur.  $}  1049,  370;  Brison  ▼.  Brison,  90 
Cal.  336.  27  Pac.  186;  DoHiver  v.  Dolllver, 
94  Cal.  648,  30  Pac.  4;  Odell  v.  Moss,  130  CaL 
357,  62  Pac.  555.  It  is  said  that  she  was 
his  senior  and  should  have  known  better  than 
to  trust  him  after  her  confidence  had  once 
been  abused.  But,  If  she  was  too  credulous, 
that  fact  cannot  weigh  against  her  under  tbe 
circumstances  shown  here.  Dow  v.  Swain. 
125  Cal.  683,  58  Pac.  271.  If  tbe  wisdom 
of  the  rules  which  make  him  a  trustee 
needs  vindication,  such  vindication  Is  sup- 
plied In  full  measure  by  tbe  record  l>e- 
fore  us.  That  record  bristles  with  evi- 
dence showing  bow  much  a  good  woman 
will  suffer  at  tbe  bands  of  a  man  who  has 
won  ber  affection  and  hand.  It  demonstrates 
bow  affection  and  fear  combine  to  make  her 
sul>servlent  to  ber  husband's  will.  He  had 
blackened  her  eyes,  pulled  out  her  hair,  slap- 
ped ber  face,  and  kicked  her  time  after 
time.  He  had  lied  to  and  deceived  her  from 
the  beginning.  His  promises  were  made  only 
to  be  broken,  and  his  general  conduct  was  un- 
manly and  contemptible.  Yet  when  she  stood 
before  bim,  after  he  bad  robbed  her  of  her 
property  and  happiness,  and  Immediately 
after  be  had  refused  the  poor  return  be  bad 
promised,  be  was  able  to  persuade  her  to  wait 
on  him  until  6  in  the  evening,  and  made  use 
of  the  time  to  get  his  lawyer  on  the  scpue. 
Even  then,  distracted  though  she  was  tbio««<b 
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bis  cruelty,  she  believed  bis  statements  and 
acted  as  be  desired.  Tlie  record  In  Its  every 
line  sbows  bow  sbe  trusted  him,  and,  no  mat- 
ter what  her  age  or  his,  the  law  will  hold 
him  to  the  trust,  and  courts  of  equity  will 
rigidly  enforce  the  rule  which  prevents  per- 
sons standing  In  a  fiduciary  relation  from 
retaining  property  purchased  with  funds  of 
tbe  cestui  que  trust. 

We  cannot  understand  tbe  theory  upon 
which  appellant  bases  bis  contention  that 
restoration  or  an  offer  to  restore  the  deed  and 
money  received  at  tbeir  last  meeting  was  in- 
dispensible  to  her  right  to  tbe  relief  here 
sought.  All  of  the  land  was  purchased  with 
ber  money  and  he  hud  in  his  hands  at  least 
$1,700  which  also  belonged  to  ber.  He  could 
not  fulfill  bis  trust,  nor  satisfy  tbe  demands 
of  equity  by  giving  her  a  part  when  sbe  was 
entitled  to  all.  Tbe  land  deeded  was  hers 
as  a  matter  of  right,  and  the  record  abun- 
dantly sliows  that  tbe  money  be  paid  ber  was 
likewise  hers.  Viewing  this  as  an  action 
for  cancellation  or  rescission,  she  was  not 
compelled  to  restore  or  offer  to  restore  that 
which  in  equity  and  good  conscience  belong- 
ed to  her,  and  to  which  tbe  defendant  bad  no 
right  "One  who  rescinds  a  transaction  on 
tbe  ground  of  fraud  is  not  required  to  re- 
store that  which  in  any  event  be  would  be 
entitled  to  retain."  Richards  v.  Fraser,  122 
Cal.  461,  55  Pac.  246.  All  she  ever  received 
from  bim  In  return  for  ber  confidence  and 
money  was  billingsgate  and  blows,  and  sbe 
certainly  was  not  compelled  to  restore  a  por- 
tion of  her  property  to  his  possession  before 
sbe  could  bring  suit  for  tbe  recovery  of  tbe 
rest  of  it.  But  "rescission  is  only  ohe  of  tbe 
remedies  in  cases  of  fraud,  and  in  cases 
where  real  o^  personal  property  Is  thus  ob- 
tained the  most  common  and  familiar  relief 
granted  by  a  court  of  equity  is  to  convert  the 
party  guilty  of  the  fraud  into  a  trustee." 
More  V.  More,  133  Cal.  493,  05  Pac.  1044; 
Pomeroy.Kq.Jur.  5§  3C9,  375,1058.1080.  And 
tbe  relief  granted  by  tbe  court,  namely,  a 
reconveyance  of  tbe  property,  was  appropri- 
ate to  the  case  and  was  Justified  by  the  facts 
found.  More  v.  More,  supra.  The  facts 
found  show  bis  Influence  over  ber,  and  this 
finding  of  undue  influence  is  emphasized  by 
tbe  confldentlal  relation  existing  between 
tbem.  He  was  in  law  a  trustee  for  her  bene- 
fit, and  tbe  transaction  termed  a  "settlement" 
amounted  to  nothing  under  tbe  circum- 
stances. "All  transactions  between  a  trustee 
and  bis  beneficiary  during  tbe  existence  of 
tbe  trust,  or  while  the  influence  acquired  by 
tbe  trustee  remains,  by  which  be  obtains  any 
advantage  from  bis  beneficiary,  are  presumed 
to  be  entered  into  without  sufficient  consider- 
ation and  under  undue  influence."  Civ. 
Code,  {  2235.  This  presumption  accords  with 
the  facts  found,  which  show  conclusively  that 
the  outraged  wife  received  no  consideration 
whatever  for  tbe  surrender  of  ber  legal  right 
to  all  of  the  property.  His  condescension  in 
tbe  premises  was  on  a  par  with  tbe  effrontery 


manifested  by  him  from  the  time  be  met 
her  until  they  parted  forever.    Nor  Is  she 
barred  from  the  relief  here  sought  by  any  act 
of  hers  at  that  last  meeting.    She  was  not 
given   full   Information   touching  the  facts, 
and  did  not  act  with  full  knowledge  of  her 
legal   rights.    Instead   of  stating   the  facts, 
he  continued  to  misstate  them.    In  lieu  of 
information  as  to  ber  legal  rights,  she  was 
told  that  she  would  not  fare  as  well  If  sbe 
sought  relief  in  tbe  courts.    Under  these  cir- 
cumstances tbe  alleged  settlement  did  not 
:'  amount  to  acquiescence  or  a  waiver  of  her 
I  rights.    Pomeroy,  Eq.  Jur.  S  1083. 
'      Waiving  respondent's  objection  to  the  con- 
'  sideratlon  of  the  statement  on  motion  for  a 
\  new  trial,  the  evidence  is  ample  to  sustain 
j  the  findings.    There  was  no  error  in  sustain- 
i  ing  the  objection  to  tbe  question  asked  tbe 
I  witness  Trlppett.    Tbe  question  was  cienrly 
!  leading,   and  the  objection  was  as  clearly 
!  based  on  tbat  ground.    We  find  no  .error  in 
the  record. 
Tbe  judgment  is  affirmed. 

We    concur:     CHIPMAN,    P.  X;      BUC- 
KLES, J. 


(2  Cal.  App.  MS) 
PEOPLE'S   HOME  SAVINGS  BANK  ▼. 
KAUER. 

(Court  of  Appeal,    First   District,    California. 
!      Dec.  13.  190o.    On  Reliearing,  Jan.  10,  100& 
Rehearing  Denied  by  Supreme  Court  Feb.  8, 
1906.) 

1.  CoBPOBATioNs— Unpaid  Stock— Liabiliiy 
OF  Transfebee. 

A  stiit  by  a  corporation  to  recover  under 
a  call  tbe  unpaid  portion  of  tbe  sul>scription 
price  of  its  stock  may  be  maintained  against 
eitiier  the  original  shnrcliolder  or  his  transferee, 
who  has  the  same  placed  in  his  name  as  owuer 
on  the  corporation  books,  though  he  holds  the 
same  as  collateral  for  money  loaned  to  the  orig- 
inal owner,  notwithstanding  Civ.  Code,  §  322, 
providing  that  stock  held  as  collateral  does  not 
make  tbe  holder  a  stockholder  within  the  mean- 
ing of  the  section  which  relates  to  tbe  liability 
of  stockholders;  snch  section  dealing  only  with 
the  statutory  liability  of  stockholders  for  their 
proportion  of  the  corporate  debts. 

2.  Banks  —  Stockholdebs— Action  fob  Un- 
PAio  Stock— Vamditt. 

The  directors  of  an  insolvent  baak  may,  as 
against  the  objections  of  the  stockholders,  issue 
I  a  call  for  the  unpaid  portion  of  the  capital 
stock,  though  the  bank  commissioners  created 
by  St.  1895,  p.  175.  c  167,  had  directed  the  levy 
of  an  assessment  by  the  directors  under  Civ. 
Code,  §  332.  authorizing  assessments  by  direc- 
tors of  a  corporation  for  paying  debts,  etc.,  the 
statute  of  1895  merely  giving  the  bank  commis- 
sioners the  power  to  direct  a  speedy  settlement 
of  the  affairs  of  the  bank,  but  not  interfering 
with  the  right  of  the  directors  to  convert  the 
assets  of  the  bank  into  cash;  and  hence,  if  the 
bank  commissioners  acquiesce  in  tbe  method 
adopted,  no  one  can  complain. 

3.  CoBPORATioNs— Call  fob  Unpaid  Stock- 
Notice— Sebvice. 

A  notice  for  a  call  for  tbe  unpaid  portion 
of  the  capital  stock  of  a  corporation  was  mailed 
to  tbe  stockholders  on  the  day  on  which,  as  pro- 
vided by  the  resolution  of  the  directors,  pro- 
ceedings might  be  brought  to  enforce  payment 
Tbe  notice  was  duly  publishedt  and  was  served 
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by  mail  long  before  any  action  against  a  delin- 
quent stockholder  was  brought.  Heid.  that  the 
service  of  the  notice  was  sufficient;  the  resolu- 
tion not  providing  when  notice  should  be  served 
by  mail. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  12, 
Cent.  Dig.  Corporations,  f  376.] 

4.  Attorney  and  Client— Adthoeitt  of  At- 
torney—Presumptions. 

The  directors  of  a  banic  adopted  a  resolu- 
tion for  a  call  for  the  unpaid  portion  of  icn 
capital  stock,  which  provided  that  on  default  in 
payment  the  attorney  for  the  bank  might  take 
such  action  to  enforce  the  collection  as  be  might 
deem  necessary.  A  suit  for  collection  was 
brought  by  a  licensed  attorney.  Bcld,  that  the 
court,  in  the  absence  of  a  showing  to  the 
contrary,  would  presume  that  the  attorney  was 
outborized  to  bring  the  suit,  rendering  the  ques- 
tion of  the  validity  of  the  resolution  authoriz- 
ing the  attorney  to  enforce  collection  imma- 
terial. 

On  Rehearing. 

5.  Appeal — Appeal    from    Order   DENYiwa 
New  Triai^Questions  Reviewable. 

On  an  appeal  from  an  order  denying  a  mo- 
tion for  a  new  trial,  the  point  that  the  findings 
do  not  support  the  jud^cnt  cannot  be  con- 
sidered ;  that  question  being  reviewable  only  on 
an  appeal  from  the  judgment. 

Appeal  of  Superior  Court,  City  and 
County  of  San  Francisco;  George  H.  Bahrs, 
Judge. 

Action  by  the  People's  Home  Savings  Bank 
against  J.  J.  Raner.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Fisher  Ames,  for  appellant  Stratton  & 
Kaufman,  for  respondent 

HALL,  J.  This  Is  an  action  to  recover  the 
unpaid  portion  of  the  subscription  price  of 
stock  In  the  plaintiff  corporation.  Plaintiff 
recovered  judgment  In  the  trial  court,  and 
this  appeal  Is  from  the  order  denying  defend- 
ant's motion  for  a  new  trial,  and  comes  here 
upon  a  statement  of  the  case  and  the  judg- 
ment roll. 

It  appears  by  the  statement  that  plaintiff 
was  a  savings  and  loan  corporation  from  the 
year  1888  to  the  20th  day  of  January,  1895, 
when  It  went  Into  liquidation,  in  accordance 
with  the  provisions  of  the  act  entitled:  "An 
Act  creating  a  Board  of  Bank  Commissioners, 
and  prescribing  ■  their  duties  and  powers." 
St  1895,  p.  172,  c.  167.  On  the  3d  day  of 
January,  1895,  two  certificates  aggregating 
24  shares  of  the  capital  stock  of  the  corpora- 
tion were  surrendered,  and  24  shares  were  is- 
sued to  defendant  in  bis  name  and  receipted 
for  by  him,  and  his  name  was  entered  in  the 
stock  transfer  book,  stock  journal,  and  stock 
ledger.  The  receipt  signed  by  Rauer  was  on 
the  stub  from  which  the  certificate  was  de- 
tached, which  showed  that  the  stock  was  one- 
third  paid  up,  and  the  receipt  recited  that  the 
certificate  was  received  subject  to  the  articles 
>of  incorporation  and  by-laws  of  the  company. 
As  a  matter  of  fact,  however,  Rauer  took  the 
stock  as  collateral  security  for  money  loaned 
to  one  of  the  former  owners  thereof,  but  this 
does  not  In  any  way  appear  upon  the  books 
of  the  corporation.    The  plaintiff  was  Insol- 


vent, and  the  entire  amount  of  the  unpaid 
portion  of  the  subscription  price  of  its  stock 
was  not  suflScIent  to  pay  its  liabilities.  On 
AugUEt  28,  1895,  the  bank  commissioners,  by 
resolution,  ordered  the  board  of  directors  to 
levy  an  assessment  for  the  full  amount  of  the 
unpaid  capital  stock,  but,  instead  of  levying 
such  assessment,  the  board  qf  directors  issued 
a  call  for  the  unpaid  portion  of  capital  stock. 
This  call  was  duly  published,  and  notice 
given  by  mail  to  each  stockholder. 

Appellant  discusses  the  case  in  bis  brief  as 
though  It  were  an  action  to  enforce  a  stock- 
holder's statutory  liability  under  section  322 
of  the  Civil  Code,  which  it  is  not,  and  the 
cases  cited  under  this  head  have  no  applica- 
tion to  the  case  at  bar.  This  is  a  suit  by  the 
corporation  to  recover,  under  a  call,  the  un- 
paid portion  of  the  subscription  price  of  its 
stock.  Such  a  suit  may  be  maintained  by  the 
corporation  against  either  the  original  share- 
holder or  his  transferee.  People's  Home 
Savings  Bank  v.  Sadler  (Cal.  App.)  81  Pac. 
1029.  It  is  urged,  however,  that  this  suit  will 
not  lie  because  defendant  in  fact  held  the 
stock  as  collateral  security  only,  and  again, 
defendant  relies  on  section  322,  Civ.  Code, 
quoting  that  portion  of  the  section  which 
says:  "Stock  held  as  collateral  security  or 
by  a  trustee,  or  In  any  other  representative 
capacity,  does  not  make  the  holder  thereof  a 
stockholder,"  but  omitting  the  words  which 
Immediately  follow  in  the  same  sentence,  to 
wit,  "within  the  meaning  of  this  section." 
An  examination  of  this  section  discloses  that 
it  deals  entirely  with  the  statutory  liability 
of  stockholders  for  their  proportion  of  the 
corporate  debts,  and  has  nothing  to  do  with 
their  liability  for  the  unpaid  Qortion  of  the 
capital  stock.  The  true  rule  as  to  the  liability 
of  stockholders  for  the  unpaid  portion  of  its 
capital  stock  is  laid  down  in  Baines  t.  Bab- 
cock,  95  Cal.  581,  27  Pac.  674,  30  Pac.  776, 
29  Am.  St  Rep.  158,  where  it  is  said: 
"It  seems  to  be  well  settled  that  one  to  whom 
stock  is  issued  by  the  corporation,  and  who 
has  the  same  placed  in  bis  name  on  the  cor- 
poration l>ooks  as  the  owner,  is  liable  to  the 
creditors  of  the  corporation  as  though  he 
were  the  absolute  owner,  and  this  whether 
he  was  in  fact  a  pledgee,  agent,  or  trustee 
for  the  real  owner."  To  the  same  effect 
see  Bank  v.  Case,  99  U.  S.  631,  25  L.  Ed. 
448;  Cook  on  Stockholders,  §;  247-253; 
Thompson  on  Stockholders,  §  223;  Thompson 
V.  Bank,  19  Nev.  103,  7  Pac.  68,  and  note  to 
same  case  in  3  Am.  St  Rep.  865;  Herrick  v. 
Wardwell  (Ohio)  50  N.  E.  903;  Cutting  v. 
Damerel,  23  Hun,  339;  and  Pauly  v.  State 
Loan  &  Trust  Co.,  165  U.  S.  606,  17  Sup.  Ct 
405,  41  L.  Ed.  844,  although  in  this  latter 
case  it  was  held  that,  where  the  certificate  on 
its  face  showed  that  the  holder  was  a  pledgee, 
he  could  not  be  held  under  a  provision  of  the 
United  States  revised  statutes  in  relation  to 
national  banks.  This  last  case,  however, 
completely  sustains  the  rule  that  one  w^ho  ap- 
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pears  on  the  books  to  be  the  owner  of  the 
stock  Is  liable,  though  he  may  In  fact  be  a 
pledgee  or  trustee  only  as  between  himself 
and  the  real  owner. 

It  is  also  insisted  that  the  action  of  the 
board  of  directors  in  Issuing  a  "call"  for  the 
unpaid  portion  of  the  capital  stoclc  was  void, 
because  the  banlc  commissioners  directed  an 
"assessment"  to  be  levied  by  them  under  sec- 
tion 332,  CiT.  Code.  It  seems  to  be  the  theory 
of  appellant  that  the  board  of  directors,  act- 
ing as  trustees  in  liquidation,  under  the  pro- 
visions of  the  "Act  creating  a  Board  of 
Bank  Commissioners,  etc."  could  only  do  such 
acts  as  they  are  expressly  directed  to  do  by 
the  bank  commissioners.  We  do  not  so  read 
the  law.  Under  the  provisions  of  the  act  re- 
ferred to  (St  Cal.  1895,  p.  175,  c.  167),  upon 
a  baiik  being  ordered  into  involuntary  liquida- 
tion the  board  of  directors  become  trustees 
for  the  creditors  and  all  persons  in  interest. 
Argues  v.  Union  Savings  Bank  of  San  Jose, 
133  Cal.  139,  65  Pac.  307;  Bank  of  National 
City  V.  Johnston,  133  Cal.  185,  65  Pac.  383. 
A6  such  their  most  important  duty  is  to 
promptly  take  steps  to  collect  the  debts  due 
the  bank,  and  to  realize  upon  Its  assets,  to  the 
end  that  the  creditors  shall  be  paid  and  the 
affairs  of  the  insolvent  concern  wound  up 
without  unnecessary  delay.  The  unpaid  por- 
tion of  the  capital  stock  of  a  corporation  con- 
'stitutes  an  Important  part  of  Its  assets,  and 
is  a  fund  to  which  creditors  may  look  for  the 
payment  of  their  claims.  While  the  act 
creating  the  board  of  bank  commissioners 
gives  such  board  a  general  power  of  direction 
and  visitation  over  the  board  of  directors 
acting  as  trustees  in  liquidation,  the  board  of 
directors  is  the  body  that  In  fact  must 
collect  the  assets  and  pay  the  debts  of  the 
bank.  Thus  the  act,  after  providing  for  the 
removal  and  election  of  directors  In  certain 
cases,  provides  that:  "Subject  to  this  right 
of  removal  and  appointment  the  directors  or 
trustees  of  all  banltlng  corporations  in  liqui- 
dation shall  be  permitted  to  continue  the 
management  of  the  affairs  of  such  corpora- 
tion during  the  process  of  liquidation,  under 
the  direction  of  the  bank  commissiojiers,  as 
hereinafter  provided."  The  subsequent  pro- 
visions of  the  act  clearly  indicate  that  the 
trustees  may  proceed  with  the  liquidation, 
doing  all  acts  necessary  of  their  own  motion, 
but  subject  to  control  by  the  board  of  bank 
commissioners;  the  power  given  to  the  bank  ' 
commissioners  evidently  being  to  insure  a 
speedy  and  economical  settlement  of  the  af- 
fairs of  the  bank.  The  directors  as  trustees 
surely  may  convert  the  assets  of  the  bank  Into 
<;ash  without  waiting  for  a  specific  direction 
as  to  each  asset.  No  different  rule  applies  to 
the  unpaid  portion  of  the  capital  stock.  Un- 
der this  view  of  the  powers  of  the  trustees, 
there  was  no  necessity  for  any  direct  author- 
ization from  the  bank  commissioners  to  en- 
able the  trustees  to  proceed  to  collect  the  un- 
paid portion  of  the  capital  stock.    The  plead- 


er In  this  case  might  have  omitted  any  al- 
legation as  to  the  order  by  the  bank  commis- 
sioners to  levy  an  assessment'  The  validity 
of  the  call  does  not  rest  ux>on  the  order  for 
the  assessment  The  purpose  of  the  order 
by  the  bank  commissioners  was  to  cause  the 
collection  of  the  unpaid  portion  of  the  capital 
stock.  If  they  chose  to  acquiesce  in  the 
method  adopted  by  the  trustees,  no  one  else 
can  complain. 

It  is  also  objected  that  the  notice  mailed 
to  the  stockholders  was  not  mailed  until  the 
day  upon  which  it  was  provided  by  the  resolu- 
tion of  the  trustees  that  proceedings  might  be 
brought  to  enforce  payment  The  notice  was, 
however,  duly  published,  and  was  served 
by  mall  long  before  any  action  was  brought 
The  resolution  did  not  provide  when  notice 
should  be  served  by  mall.  And  in  this  re- 
spect the  notice,  being  given  long  before  suit 
was  brought  was  sufficient  2  Beach  on 
Corp.  i  57. 

It  is  also  urged  that  the  board  of  directors 
exceeded  their  powers,  in  this,  that  in  the  res- 
olution for  the  "call"  it  was  provided  that  on 
default  in  payment  the  attorney  for  the  bank 
was  authorized  to  take  such  action  as  may 
be  by  him  deemed  necessary  tb  enforce  the 
collection  of  the  amount  due  from  each  stock- 
holder. It  is  sufficient  answer,  to  this  to  say 
that  this  suit  was  brought  by  duly  licensed 
attorneys.  We  must  presume,  in  the  absence 
of  a  showing  to  the  contrary,  that  they  were 
duly  authorized  to  bring  this  suit  If,  as 
contended  for,  the  authorization  In  the  resolu- 
tion was  void  as  being  a  delegation  of  power 
by  the  trustees,  the  board  may  have  subse- 
quently directed  this  particular  suit  to  be 
brought  by  these  particular  attorneys. 

It  is  also  urged  that  the  transfer  of  stock 
to  defendant  is  void,  and  therefore  be  is  not  a 
stockholder,  for  the  reason  that  the  trilnsfer 
was  made  while  the  bank  was  In  liquidation. 
Upon  this  point  there  seems  to  be  some  con- 
fusion in  the  record,  but  the  settled  statement 
on  the  motion  for  new  trial  shows  that  the 
bank  went  into  liquidation  January  20,  1895, 
while  the  stock  was  transferred  to  defendant 
January  3,  1895.  Taking  the  statement  as 
correct — and  we  are  bound  by  it  we  think, 
in  considering  an  appeal  from  an  order  deny- 
ing a  motion  for  a  new  trial — ^the  question 
presented  by  apppellant  does  not  arise  on  the 
record. 

The  order  Is  affirmed. 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER. J. 

On  Rehearing. 

HALIi,  J.  Appellant,  in  his  petition  for  a 
rehearing,  asks  us  to  determine  a  point  not 
passed  on  in  the  opinion  heretofore  filed  In 
this  case,  viz.,  as  to  the  validity  of  a  transfer 
of  stock  made  after  the  banking  corporation 
went  into  insolvency.  The  findings  of  the  court 
show  that  the  corporation  went  Into  insol- 
vency May  1,  1894,  and  that  the  transfer  of 
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stock  took  place  January  3,  1895.  Appellant 
contends  that  nnder  these  facts  the  transfer 
3t  stock  was  'void.  If  be  be  correct  in  tbis 
latter  contention,  defendant  did  not  In  any 
sense  become  a  stockholder  of  the  corporation 
plaintiff,  and  the  result  is  that  the  findings  in 
this  case  do  not  support  the  judgment  In- 
deed, in  appellant's  petition  for  a  rehearing 
he  so  contends.  We  quote  bis  language :  "He 
[appellant]  in  effect  contends  that  the  Judg- 
ment is  not  sustained  by  the  findings.  Surely 
a  statement  on  motion  for  a  new  trial  cannot 
be  m.ide  to  take  the  place  of  the  court's  find- 
ings for  the  purpose  of  sustaining  the  judg- 
ment that  is  otherwise  unsupported  by  the 
findings."  In  thus  stating  his  coatentlon 
counsel  has  overlooked  the  rule  that  on  an 
appeal  from  an  order  denying  a  motion  for  a 
new  trial  the  point  that  the  findings  do  not 
siipport  the  Judgment  cannot  be  considered. 
Such  a  point  must  be  presented  by  an  appeal 
from  the  Judgment  This  Is  the  rule  laid  down 
In  Thompson  v.  Los  Angeles  Co..  125  Cal.  270, 
57  Pac.  1015,  cited  by  appellant,  and  in 
Re  Westerfleld,  96  Cal.  113.  30  Pac.  1104; 
Wheeler  v.  Bolton,  92  Cal.  159,  28  Pat  558; 
Brison  v.  Brlson,  90  Cal.  323,  27  Pac.  186,  and 
other  cases.  The  appeal  In  this  case  is  from 
an  order  denying  the  motion  for  a  new  trial, 
and  Is  not  an  .appeal  from  the  judgment 
Petition  for  rehearing  is  denied. 


HARRISON.  P.  J.;    COOP- 


We  concur: 
BR,  J. 

(2  C»l.  App.  421) 

DANIELS  V.  DEAN  et  al. 

(Court  of  Appeal,  First  Distrfct,  California. 
Dec  12.  1905.) 

1.  LiinTATioN   -OF    Actions  —  Recovkbt    of 
Real  Property. 

Where  plaintiff,  acting  under  erroneous 
legal  advice,  and  believing  that  she  was  not  en- 
titled to  hold  certain  real  estate  belonging  to 
her  deceased  husband,  as  her  homestead,  relin- 
quished all  homestead  rights  therein  on  Oc- 
tober 15,  1885,  in  consideration  of  a  sum  of 
money  paid  to  her  by  the  executors  of  her  hus- 
band's estate,  a  subsequent  suit  brought  by  her 
in  February,  1902,  nearly  19  years  after  the 
death  of  her  husband,  to  set  aside  such  sur- 
render of  her  homestead  and  certain  subsequent 
deeds  to  the  property,  and  have  her  homestead 
rights  therein  declared,  was  an  action  to  re- 
cover real  property,  and  was  barred  by  Code 
Civ.  Proc.  §  318,  providing  that  such  an  action 
cannot  be  maintained,  unless  plaintiff,  bis  an- 
cestor, predecessor,  or  grantor,  was  seised  or 
possessed  of  the  property  within  five  years  prior 
to  the  commencement  of  the  action. 

2.  Homestead — Contract   Waiving   Right — 
Cancellation— Mistake  of  Law. 

Where  complainant,  believing  that  she  was 
not  entitled  to  a  homestead  in  certain  property 
of  her  deceased  husband,  and  acting  under  the 
advice  of  her  attorneys,  executed  a  written  ai>an- 
donment  of  all  claim  to  the  property  in  ques- 
tion, in  consideration  of  a  payment  of  money  by 
her  husband's  executors,  when,  in  fact,  on  her 
husband's  death,  but  for  such  instrument,  she 
would  have  acquired  title  to  the  property  in  fee, 
her  mistake  was  one  of  law  which  slie  was  not 
entitled  to  urire  for  the  purpose'  of  canceling 
•ucb  instrument  and  recovering  the  property. 


Appeal  from  Saperlor  Court,  City  and 
County  of  San  Francisco ;  James  M.  Troutt 
Judge. 

Suit  by  Mary  E.  Daniels  against  Walter 
B.  Dean  and  others.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Alfred  Fuhrman  and  John  Heenan,  for  ap- 
pellant Page,  McCutchen,  Harding  &  Knight 
W.  J.  Gleason,  and  Carl  W.  Mueller,  for  re- 
spondents. 

COOPER,  J.  The  court  sustained  a  de- 
murrer to  the  complaint,  and  judgment  was 
entered  for  defendants.  This  appeal  Is  from 
the  judgment  for  the  purpose  of  reviewing 
the  ruling  on  the  demurrer. 

The  complaint  states  In  substance  as  fol- 
lows :  That  plaintiff  and  John  Lowth  inter- 
married In  February,  1871,  and  were  hus- 
band and  wife  until  July,  1883,  when  John 
Lowth  died.  That  at  the  time  of  the  said 
marriage  John  Lowth  was  the  owner  of  the 
premises  described  in  the  complaint  and-in 
A.prll,  1880,  while  the  plaintiff  and  said  John 
Lowtb  raided  upon  the  said  premises,  the 
said  John  Lowth  made  and  acknowledged  a 
declaration  of  homestead  thereon,  which  con- 
tained the  statement  that :  "I,  John  Lowth. 
•  •  •  do  hereby  certify  and  declare  that 
I  am  married,  and  that  I  do  now  at  the  time 
of  making  this  declaration  reside  with  my 
family  on  the  lot  of  land  and  premises"  (de- 
scribing the  same).  The  declaration  of  home- 
stead was  acknowledged  and  recorded.  The 
plaintiff  and  said  John  t<owtb  continued  to 
reside  upon  said  premises  up  to  the  time 
of  his  death,  and  no  declaration  of  abandon- 
ment of  said  homestead  was  ever  made  or 
recorded.  John  Lowth  left  a  will,  which 
was  duly  admitted  to  probate,  and  executors 
thereof  appointed  and  qualified.  In  October, 
1885,  the  said  executors,  having  power  un- 
der the  will  to  sell  real  estate,  were  nego- 
tiating with  one  Costa  for  the  sale  to  him 
of  certain  real  estate  belonging  to  the  estate 
of  said  John  Lowth,  deceased,  which  includ- 
ed the  premises  described  in  said  declaration 
of  homestead.  Plaintiff  was  consulted  In  re- 
gard to  said  contemplated  sale,  was  repre- 
sented by  McAllister  &  Bergin,  her  attorneys, 
and  was  by  them  advised  in  good  faith,  and 
.upon  such  advice  she  believed,  that  the  real 
estate  described  herein  was  the  property  of 
the  estate  of  said  John  Lowth,  deceased. 
Plaintiff  was  further  advised  by  her  said  at- 
tomeys,  and  believed,  that  she  had  a  right 
to  have  a  homestead  set  apart  to  her  out  of 
the  estate  of  said  deceased,  and  accordingly 
filed  her  application  therefor  in  September, 
1885.  In  ignorance  of  her  rights,  and  in  ig- 
norance of  the  fact  that  the  said  homestead 
premises  vested  in  her  absolutely  upon  the 
death  of  said  John  Lowth,  and  in  considera- 
tion of  the  sum  of  $7,500,  she  entered  into 
the  following  atipulation,  to  wit: 
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"In  the  Matter  of  the  Estate  of  John  Lowtta, 
Deceased. 

"It  is  hereby  stipulated  by  the  undersigned 
as  follows :  That  the  family  allowance  pay- 
able to  Mary  E.  Lowth,  surviving  wife  of 
said  deceased,  under  order  of  said  court,  be 
discontinued,  and  that  said  Mary  E.  Lowtli 
relinquish  all  claim  to  any  further  allow- 
ance. That  from  the  proceeds  of  the  sale  of 
real  estate,  or  with  funds  that  may  come  into 
the  hands  of  the  executors  of  the  will  of  said 
deceased,  the  executors  pay  to  said  Mary  R 
Lowth  the  sum  of  five  thousand  dollars  in 
lieu  of  homestead.  That  on  payment  of  said 
sum  of  $5,000.00  said  Mary  E.  Lowth,  ipso 
facto,  relinquishes  absolutely  and  forever,  all 
right  to  homestead  in  said  estate,  whether  un- 
der alleged  declaration  of  homestead  filed  for 
record  by  said  John  Lowth  in  his  lifetime  and 
recorded  in  the  county  recorder's  office  of 
said  city  and  county,  and  affecting  part  of 
property  of  said  estate,  situated  on  the  north- 
east corner  of  Tyler  and  Jones  street,  in 
said  city  and  county  of  Snn  Francisco,  or 
onder  the  provisions  of  the  Code  of  Civil 
Procedure  of  the  state  of  California  applic- 
able to  cases  where  no  homestead  has  been 
selected,  designated  and  recorded  prior  to 
death.  That  the  petition  of  said  Mary  B. 
Lowth  for  order  setting  apart  homestead 
filed  herein  on  the  21st  day  of  September, 
1885,  be  dismissed.  That  in  addition  to 
said  sura  of  |5,000.00  said  executors  pay  to 
said  Mary  B.  Lowth  from  the  proceeds  of  the 
sale  of  real  estate  of  said  estate  the  further 
sum  of  $2,!500.00  in  full  satisfaction  and  pay- 
ment of  family  allowance,  due  and  unpaid 
under  orders  of  court  heretofore  made  herein. 
That  upon  payment  of  the  aggregate  sum  of 
$7,500.00  said  Mary  E.  Lowth  relinquish  all 
right  title,  claim  and  demand  in,  to  or 
against  said  estate  or  to  the  income  there- 
from, and  release  and  discharge  the  execu- 
tors of  the  will  of  said  deceased  from  all 
liability  to  her  under  said  will.  That  said 
$7,500.00  to  be  accepted  by  her  in  full  dis- 
charge of  said  homestead  claim,  family  al- 
lowance, bequests  and  all  other,  claims  and 
demands  in  her  favor  under  said  wllL 
•    •    •    Dated  October  15, 1885. 

"This  agreement  is  executed  subject  to  the 
condition  that  all  parties  in  interest  consent 
to  this  agreement  and  also  consent  that  the 
$7,500.00  mentioned  herein  shall  be  a  prefer- 
red daim  against  said  estate,  and  shall  be 
preferred  to  all  other  claims.  October  15, 
1885.  Witness :  That  is  all  other  claims  ex- 
cept the  mortgages.  Mary  E.  Lowth.  Hail 
McAllister.  Bldelia  Kennedy.  Timothy  S. 
Brew,  EJxecutor  and  Creditor.  Thos.  Breen, 
Executor  and  Creditor.  William  Wynne,  As- 
signee of  William  Halpin,  Legatee  under  the 
Will  of  John  Lowth,  Deceased.  Charles  Cas- 
tle, Creditor.  Halpin  Bros.,  Creditor.  Cath- 
erine Roche,  by  her  Attorney  in  Fact,  A.  H. 
Longhly>rough.  Teresa  McGee,  by  her  At- 
torney in  Fact,  A.  H.  Iioughborough.    James 


Croke.    M.  O.  Hassett,  Attorney  for  Absent 
Heirs." 

Plaintiff,  In  pursuance  of  the  said  stipula- 
tion, duly  made  out  and  acknowledged  an 
abandonment  of  said  homestead,  and  of  her 
right  to  have  a  homestead  set  apart  to  her 
by  the  probate  court,  which  abandonment 
was  duly  recorded.  That  but  for  her  igno- 
rance, misapprehension,  and  the  advice  of  her 
said  attorneys  she  would  not  have  made 
said  agreement,  entered  into  said  stipulation, 
and  abandoned  the  said  homestead.  That 
thereafter  the  said  homestead  was  appraised 
as  part  of  the  estate  of  said  John  Lowth,  de- 
ceased, and  was  sold  with  other  property 
by  the  executor  to  said  Costa  in  January, 
1880,  and  a  deed  was  duly  made  and  deliv- 
ered to  said  Costa  and  recorded.  That  in 
January,  1880,  the  said  Costa  executed  a  deed 
of  conveyance  to  one  Masten,  who,  in  Janu- 
ary, 1880,  conveyed  to  one  Hopkins,  who 
afterwards,  in  April,  1889,  conveyed  through 
her  attorneys.  In  fact  to  defendant  Dean. 
Each  of  said  conveyances  xrha  duly  acknowl- 
edged and  recorded.  That  In  October,  1888, 
plaintiff  intermarried  with  one  William  T. 
Daniels,  who  died  in  December,  1807.  That 
in  February,  1902,  the  plaintiff  first  discov- 
ered that  said  homestead  was  her  property 
and  vested  in  her  absolutely  by  the  death  of 
her  husband.  The  prayer  of  the  complaint 
is  that  tlie  stipulation,  the  order  dismissing 
the  plaintiff's  petition  for  a  homestead,  the 
abandonment  of  the  homestead,  and  each 
deed  in  the  chain  of  title  up  to  and  including 
the  deed  to  defendant  Dean  be  canceled,  an- 
nulled, and  declared  void  ah  initio,  "that  it 
be  decreed  that  plaintiff  is  the  owner  of  the 
said  land,  premises,  and  homestead,  and 
that  defendants  and  ail  persons  claiming  or 
to  claim  under  them  be  forever  enjoined  from 
asserting  or  claiming  any  right,  title,  interest 
or  estate  in,  to,  or  of  said  land,  premises,  and 
homestead  of  plaintiff,  or  any  part  thereof," 
that  an  accounting  may  be  had  of  the  rents, 
issues,  and  profits,  and  that  plaintiff  may 
Iiave  Judgment  therefor,  and  for  such  other 
relief  as  may  be  proper  in  the  premises.  The 
complaint  was  filed  In  February,  1902,  nearly 
19  years  after  the  death  of/ John  Lowth,  and 
more  than  16  years  after  plaintiff  had  signed 
the  stipulation  and  abandoned  her  claim  to 
the  homestead  In  consideration  of  $5,000.  No 
ofi^er  is  made  in  the  codipiaint  to  restore  the 
$5,000  which  was  paid  to  plaintiff. 

We  are  of  the  opinion  that  the  court  prop- 
erly sustained  the  demurrer  to  the  complaint 
One  of  the  grounds  of  demurrer  is  that  it 
appears  upon  the  face  of  the  complaint  that 
it  is  barred  by  the  provisions  of  section  318 
of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  no  action  for  the  recovery  of  real 
property,  or  for  the  recovery  of  the  possession 
thereof,  can  be  maintained  unless  it  appear 
that  plaintiff,  his  ancestor,  predecessor,  or 
grantor  was  seised  or  possessed  of  the  prop- 
erty within  five  years  before  the  commence- 
ment of  the  action.    We  think  the  action  la 
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one  In  effect  to  recover  real  property.  It  Is 
a  part  of  the  prayer  of  the  complaint  that 
plaintiff  be  adjudged  to  be  the  owner  of  the 
homestead,  that  all  deeds  and  papers  tending 
to  show  title  in  others  be  set  aside  and  de- 
clared void,  and  that  plaintiff's  title  be 
quieted  against  all  persons.  In  Goodnow  v. 
Parker,  112  Cal.  437,  44  Pac.  738,  It  was 
sought  by  the  action  to  compel  a  conveyance 
and  to  quiet  title.  The  action  was  held  to  be 
In  effect  an  action  to  recover  real  property. 
The  court  said:  "If  the  plaintiff  bad  had 
the  legal  title  to  the  disputed  portion,  having 
been  ousted  from  Its  possession,  he  could 
have  recovered  the  possession  in  ejectment; 
but  without  the  legal  title  his  only  remedy 
was  In  equity,  not  only  to  obtain  possession, 
but  to  recover  the  property,  and  these  were 
the  objects  and  purposes  of  the  suit,  and  that 
section  of  the  Code  which  relates  to  actions 
for  these  purposes  is  the  one  to  which  wo 
must  look."  The  question  is  fully  discussed 
In  Murphy  v.  Crowley,  140  Cal.  145,  73  Pac. 
821,  where  it  W  said:  "Under  our  system 
of  pleading  there  Is  no  distinction  In  the 
forms  of  civil  action,  but  it  has  been  held 
that  the  distinction  between  the  causes  of 
action  still  remains  for  some  purposes. 
Legal  and  equitable  remedies  may  be  sought 
in  the  same  case  where  they  relate  to  the 
same  subject-matter.  The  nature  of  a  cause 
of  action  Is  to  be  determined  more  from  the 
object  and  purposes  of  the  suit  than  from  the 
character  of  the  evidence  which  is  necessary 
to  maintain  it  •  •  •  If  the  plaintiff  al- 
leges facts  which  show,  as  matter  of  law, 
that  he  is  entitled  to  possession  of  the  prop- 
erty, and  a  part  of  the  relief  asked  is  that 
he  be  let  Into  possession,  or  that  bis  title  to 
the  land  be  quieted,  the  action  Is  In  reality 
for  the  recovery  of  real  property,  and  is  not 
barred  except  by  the  flve-year  limitation  con- 
tained m  section  318."  The  above  case  was 
followed  and  approved  in  South  Tule,  etc., 
Co.  V.  King.  144  Cal.  460,  77  Pac.  1032.  If 
this  action  had  been  in  ejectment,  there  Is 
no  question  but  that  It  would  be  barred  by 
the  statute.  It  the  court  should  find  for 
plaintiff  that  she  is  the  owner  of  the  land, 
and  that  all  the  defendants  be  forever  barred 
from  claiming  or  asserting  any  title  to  It, 
she  could  then  bring  an  action  In  ejectment, 
and  defendant  would  have  no  defense.  She 
would  thus  be  allowed  to  recover  through 
the  machinery  of  two  actions  that  which  she 
could  not  have  been  allowed  to  recover  if  she 
had  sought  all  the  relief  in  the  one  action. 
Surely  the  law  does  not  contemplate  such  re- 
sult This  action  is  In  effect  to  settle  and  de- 
termine the  question  as  to  whether  or  not 
the  plaintiff  Is  the  owner  of  the  homestead, 
and  Is  thus  for  the  recovery  of  real  estate, 
and  barred  by  the  statute. 
■  We  are  further  of  the  opinion  that  the 
complaint  asks  relief  for  a  mere  mistake  of 
law  without  showing  any  facts  which  will, 
take  it  out  of  the  general  rule  that  courts 


will  not  grant  relief  on  the  simple  gronnd 
of  mistakeof  law.  The  plaintiff  had  not  been 
advised  of  her  right  to  a  probate  homestead. 
She  had  able  attorneys.  She  knew  of  the  "al- 
leged declaration  of  homestead  filed  for  rec- 
ord by  John  I^wth  In  bis  lifetime."  She 
does  not  allege  nor  show  that  $5,000  was  not 
the  full  value  of  the  alleged  homestead. 
There  is  not  an  element  of  fraud,  conceal- 
ment, misrepresentation,  tmdue  Influence,  vio- 
lation of  confidence  reposed,  or  other  in- 
equitable conduct  alleged  in  the  complaint 
The  gist  of  the  whole  case  is  that  she  did  not 
know  the  law,  tha^  the  homestead  vested  in 
her  by  the  death  of  her  husband.  It  is  one 
of  the  fundamental  maxims  of  the  common 
law  that  Ignorance  of  the  law  excuses  no  one. 
If  ignorance  of  the  law  could  In  all  cases  be 
the  foundation  of  a  suit  In  equity  for  relief, 
there  would  be  no  end  of  litigation,  and  the 
administration  of  justice  would  become  in 
effect  Impracticable.  Tbere  w^ould  be  but 
few  cases  in  which  one  party  or  the  other 
would  not  allege  it  as  a  ground  for  exemption 
from  legal  llaLility,  and  the  extent  of  the 
legal  knowledge  of  each  Individual  suitor 
would  be  the  material  fact  on  which  judg- 
ment would  be  founded.  Instead  dt  trying 
the  facts  of  the  case  and  applying  the  law 
to  such  facts,  the  time  of  the  court  woul^  be 
occupied  in  determining  whether  or  not  the 
parties  knew  the  law  at  the  time  the  contract 
was  made  or  the  transaction  entered  into. 
The  administration  of  justice  In  the  courts 
Is  a  practical  system  for  the  regulation  of  the 
transactions  of  life  In  the  business  world. 
It  assumes,  and  must  assume,  that  all  per- 
sons of  sound  and  mature  mind  know  the  law, 
otherwise  there  would  be  no  security  In  l^al 
rights  and  no  certainty  In  judicial  investiga- 
tions. 

One  of  the  most  instructive  cases  on  the 
question  Is  Stewart  v.  Stewart  et  al.,  C  Clark 
&  Finnelly,  911,  where  the  opinion  was  de- 
livered by  Lord  Chancellor  Cottenham,  and 
the  English  cases  fully  reviewed.  It  was 
held  that  a  widow,  who  bad  entered  Into 
a  compromise  agreement  by  the  advice  of 
her  law  agent  and  received  her  share  of  the 
estate  under  the  agreement,  could  not  be- 
relieved  of  the  agreement  upon  the  grouud 
that  she  was  Ignorant  of  her  legal  rights. 
It  Is  there  said:  "The  question  Is  whether 
a  compromise  and  arrangement  fairly  and 
honestly  entered  Into,  In  which  the  party 
now  complaining  acted  under  the  advice  of 
a  professional  man,  who  called  to  his  as- 
sistance two  of  the  most  distinguished  conn- 
sel  of  the  Scotch  bar,  is  to  be  set  aside  be- 
cause a  point  was  overlooked  in  that  party's 
case  which,  if  thought  of  at  the  time,  might 
have  prevented  her  from  agreeing  to  the 
terms  proposed,  as  it  might  have  made  a 
very  material  difference  in  the  relative  situa- 
tion of  the  parties.  *  *  •  All  the  facts 
raising  the  point  of  law  were  fully  known 
to  all  the  parties,  and  the  point  of  law  mis- 
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taken,  or  not  attended  to,  was  tbat  the  pnr- 
mier  was  entitled  to  repudiate  the  provisions 
made  for  ber  by  ber  deceased  basband,  and 
to  claiai  Lbe  jns  rellctae;  wbereas  tbe  nego- 
tiation of  tbe  compromise  proceeded  upon 
tbe  supposition  that,  If  tbe  law  of  Scotland 
was  to  prevail,  sbe  could  only  claim  the  bene- 
fit of  those  provisions."  In  Gwynn  and  Wife 
V.  Hamilton's  Adm'r,  29  Ala.  233,  where  the 
husband,  under  the  erroneous  supposition 
tbat  bis  marital  rights  bad  not  attached  to 
certain  slaves  belonging  to  .his  wife,  delivered 
them  to  tbe  distributees  of  ber  estate,  tbe 
court  beld  that  it  was  a  mistalce  of  law.  and 
that  equity  would  grant  no  relief.  In  Weed 
et  al.  V.  Weed,  94  N.  Y.  243,  It  was  beld  that, 
where  a  person,  with  full  knowledge  of  all 
the  facts,  but  through  a  mistalien  belief  that 
bis  Interest  in  real  estate  was  not  subject  to 
sale  on  execution,  has  lost  his  title  through 
a  regular  sale  on  judgment  and  execution, 
and  a  conveyance  by  the  sheriff  to  the  pur- 
chaser pursjiant  to  the  sale  after  the  time 
for  redemption  had  expired,  the  court  had 
no  power  to  permit  a  redemption,  as  It  was 
a  mere  mistake  as  to  legal  rights.  In  Wil- 
liams v.  Thwing  Electric  Ck).,  160  III.  526,  43 
N.  R  595,  It  was  beld  tbat  a  subscription  to 
tbe  capital  stock  of  a  corporation  cannot  be 
canceled,  because  the  subscriber,  through  ig- 
norance of  law,  acted  under  the  mistaken 
idea  tbat  sbe  was  purchasing  stock  of  a  cor- 
poration already  organized,  Instead  of  par- 
ticipating in  tbe  organization  of  a  new  corpo- 
ration. In  Meckley's  Estate,  20  Pa.  478,  It 
was  held  that  porol  evidence  was  not  ad- 
missible to  show  that  the  parties  Interested 
did  not  understand  the  will  to  mean  what  it 
bad  been  construed  to  mean,  but  that  its 
meaning  was  that  dower  was  to  constitute 
a  part  of  the  purchase  money  of  the  farm  and 
not  an  addition  to  It,  as  tbe  matter  In  dis- 
pute was  not  a  matter  of  fact,  but  a  question 
of  law.  The  question  was  considered  at  an 
early  day  by  tbe  Supreme  Court  of  tbe  United 
States  in  Hunt  v.  Rousmaniere's  Administra- 
tors, 1  Pet.  15,  7  L.  Ed.  27,  and  it  was  there 
said:  "We  hold  the  general  rule  to  be  tbat 
a  mistake  of  this  character  [Ignorance  of 
law]  is  not  ground  for  reforming  a  deed 
founded  on  such  mistake;  and,  whatever  ex- 
ceptions there  may  be  to  this  rule,  they  are 
not  only  few  in  number,  but  they  will  be 
found  to  have  something  peculiar  In  their 
characters."  In  Cooley  v.  County  of  Cal- 
averas, 121  Cal.  486,  53  Pac.  1077,  It  Is  said: 
"The  understanding  of  tbe  law  prevailing 
at  the  time  of  the  settlement  of  a  contract, 
although  erroneous,  will  govern,  and  the 
subsequent  settlement  of  a  question  of  law 
by  judicial  decision  does  not  create  such  a 
mistake  of  law  as  courts  will  rectify." 

It  may  be  that  tbe  attorneys  for  plaintiff 
fully  advised  her  In  regard  to  an  alleged  de- 
.fect  in  tbe  homestead  declaration  made  by 
John  Lowth,  and  tbat  it  was  with  this  in 
mind  tbat  the  stipulation  was  made.    Tbe 


declaration  is  referred  to  In  the  stipulation 
as  an  "alleged  declaration  of  homestead." 
It  Is  seriously  urged  by  respondent  tbat  the 
declaration  of  homestead  is  void,  because  it 
does  not  show  that  John  Lowth  was  the  head 
of  a  family;  and,  unless  we  were  to  take 
judicial  notice  that  John  is  and  was  tbe  name 
of  the  husband,  there  would  seem  to  be  much 
force  In  this  contention  (Reid  v.  Englehart 
Davidson  Co.,  126  Cal.  527,  58  Pac.  1063.  77 
Am.  St.  Rep.  206);  and  It  would  seem  that 
we  cannot  determine  the  sex  from  tbe  name 
alone  (People  v.  Carroll,  81  Pac.  680).  How- 
ever, we  do  not  deem  It  necessary  to  decide 
the  question  as  to  tbe  validity  of  the  home- 
stead declaration,  and  what  we  have  said 
Is  only  for  tbe  purpose  of  showing  tbat  It 
Is  probable  tbat  plaintiff  secured  a  good  com- 
promise of  ber  homestead  claim. 
Tbe  judgment  Is  afllrmed. 

We  concur:    HARRISON,  P.  J.;  HALL,  J. 


(2  Oal.  App.  28S) 

In  re  MYRTLE. 

(Court  of  Appeal,  Third   District,  California. 
Dec.  9,  1905.) 

1.  Habeas  Cobpus— Judgment— Review. 

Under  Pen.  Code,  {  1484,  providing  that  the 
party  brought  before  the  court  or  judge  on  the 
return  of  a  writ  of  habeas  corpus  may  deny  or 
controvert  any  of  the  material  facts  set  forth 
In  the  return,  or  except  to  the  sufficiency  there- 
of, or  allege  any  fact  to  show  either  that  his 
imprisonment  is  unlawful,  or  that  he  is  entitled 
to  his  discharge,  the  writ  cannot  be  invoked  to 
review  a  judgment,  and,  while,  where  a  void 
complaint  or  information  is  alleged  as  the  basis 
of  a  commitment  which  of  itself  seems  insuf- 
ficient, such  complaint  or  information  and  ail 
the  record  proceedings  on  which  the  commit- 
ment depends  will  be  examined  for  the  purpose 
of  determining  whether  there  is  any  legal 
ground  for  holding  petitioner,  nothing  which 
is  a  defense  can  be  reviewed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Habeas  Corpus,  {  19%.] 

2.  IlfFOBMATION— WaIVEB  OF  OBJECTIONS. 

Where  an  information  substantially  charged 
the  crime  of  robbery  in  the  language  of  the  Code 
defining  it,  and  no  objection  was  made  either 
by  demurrer  or  motion  in  arrest  of  judgment, 
defendant  could  not,  after  a  plea  of  guilty  and 
sentence,  be  heard  to  say  on  a  writ  of  habeas 
corpus  that  no  offense  was  charged. 

3.  RoBBEBT— Information— SuFFiciENOT. 

Pen.  Code,  ^  211,  declares  that  robbery  is 
the  felonious  taking  of  personal  property  in  the 
possession  of  another  from  his  person  or  Im- 
mediate presence  and  against  his  will,  ac- 
complished by  means  of  force  or  fear.  Section 
959  provides  that  the  information  is  sufficient, 
if  the  offense  is  clearly  and  distinctly  set  forth 
in  ordinary  and  concise  language,  and  in  such 
a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended.  Section  960 
provides  that  no  indictment  is  insufficient,  nor 
can  the  trial,  judgment,  or  other  proceeding 
thereon  be  affected  by  reason  of  any  defect  or 
imperfection  in  matter  of  form,  which  does  not 
tend  to  the  prejudice  of  a  substantial  right  of 
the  defendant  ui>on  its  merits.  HeM,  that  an  in- 
formation charging  that  defendant  did  willfully, 
unlawfully,  and  feloniously  take,  steal,  and 
carry  away  from  the  person  and  inmiediate 
presence  of  one  E.  certain   personal   property 
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(describing  it),  all  of  which  said  property  was 
then  and  there  or  the  aggregate  value,  etc.,  and 
in  the  possession  of  E.,  and  was  then  and  there 
80  taken,  stolen,  and  carried  away,  as  aforesaid, 
from  the  person  and  immediate  presence  of  said 

E.  and  against  the  will  of  said  E.,  was  sufficient 
to  establish,  when  taken  with  defendant's  plea 
of  guilty,  a  case  of  robbery  as  completely  as  if 
usin"  the  words  "then  and  there  the  property  of 
said  E." 

Application  by  Charles  Myrtle  for  a  writ 
of  habeas  corpus.  Writ  denied,  and  petition- 
er remanded. 

F.  N.  Thomson,  for  petitioner.  J.  D.  Fred- 
ericks, DIst.  Atty.,  C.  C.  McComas,  Asst 
Dlst.  Atty.,  and  P.  J.  McOormlck,  Deputy 
Dlst  Atty.,  for  respondent 

BUCKLES,  J.  The  defendant  was  arrest- 
ed upon  a  warrant  charging  him  with  the 
crime  of  robbery  committed  January  18,  1902, 
upon  a  complaint,  the  charging  part  of  which 
is  in  the  following  language:  "Did  willfully, 
unlawfully  and  feloniously,  take,  steal  and 
carry  away  from  the  person  and  immediate 
presence  of  one  E.  F.  C.  Klokke  one  tweiity- 
dollar  gold  coin  of  the  United  States,  certain 
silver  coins  lawful  and  cm'reut  money  of  the 
United  States,  of  the  value  of  two  dollars, 
one  bunting  case  stem  winding  gold  watch  and 
one  gold  and  platinum  link  chain  with  gold 
locket  attached,  all  of  which  said  property 
was  then  and  thereof  the  aggregate  value  of 
seventy-flve  dollars  gold  coin  of  the  United 
States  and  in  the  possession  of  E.  F.  C. 
Klokke  and  was  then  and  there  so  taken, 
stolen  and  carried  away  as  aforesaid  from 
the  person  and  immediate  presence  of  said  E. 

F.  C.  Klokke  against  the  will  of  said  E.  F. 
C  Klokke  and  which  said  taking  was  then 
and  there  so  accomplished  as  aforesaid  by 
means  of  force  and  fear  used  upon  and 
against  the  person  of  the  said  EX  F.  C. 
Klokke  by  said  Charles  Myrtle."  The  de- 
fendant was  duly  held  to  answer  upon  said 
charge,  and  thereafter  an  information  was 
duly  filed  against  him,  the  charging  part  of 
which  was  exactly  the  same  as  that  of  the 
complaint  before  the  committing  magistrate 
above  set  forth.  Upon  this  information  the 
defendant  was  duly  arraigned  and  pleaded 
guilty  to  the  charge.  He  was  thereafter,  on 
February  7,  1902,  brought  before  the  court 
and  by  the  court  duly  and  fully  informed  of 
the  nature  of  the  Information  against  bim 
for  the  crime  of  robbery  committed  January 
18,  1902,  of  Us  arraignment  on  said  informa- 
tion, and  of,  his  plea  of  guilty,  as  charged 
in  the  Information.  He  was  then  asked  by 
the  court  if  he  had  any  legal  cause  to  show 
why  Judgment  should  not  be  pronounced 
against  bim,  to  which  be  replied  that  be 
bad  none,  and,  none  appearing,  the  court 
sentenced  bim  to  the  state  prison  at  Folsom 
for  life.  He  now  brings  this  writ,  asking 
this  edurt  to  discharge  him  for  the  following 
reasons:  (1)  That  the  complaint  and  infor- 
mation are  invalid.  Illegal,  null,  and  void 
and  of  no  effect  for  the  reason  that  they  do  j 


not  charge  a  public  ottenae,  or  any  offense 
known  to  the  law;  (2)  that  the  Judgment  Is 
void  because  the  court  bad  no  jurisdiction 
over  the  person,  place,  and  subject-matter; 
(3)  that  be  was  deprived  of  his  liberty  with- 
out due  process  of  law;  (4)  that  the  punish- 
ment he  is  undergoing  is  cruel  and  unusual. 

When  arraigned  upon  the  said  information, 
no  demurrer  or  objection  of  any  kind  was 
Interposed  to  said  Information,  and  at  no 
time  was  there  a  motion  in  arrest  of  judg- 
ment, no  motion  for  a  new  trial  and  no  appeal 
of  any  kind  taken.  The  defendant,  of  course 
knew,  when  he  pleaded  guilty,  whether  he 
had  "Willfully,  unlawfully  and  feloniously" 
taken,  stolen  and  carried  away  from  the  per- 
son and  Immediate  presence  of  Klokke  the 
goods  mentioned  in  the  Information,  and 
whether.  If  he  did  so  take  and  steal  them, 
the  taking  was  accomplished  by  means  of 
force  and  fear,  and  were  we  called  upon  to 
form  any  conclusion  as  to  this,  which  we  are 
not,  we  have  the  fact  that  the  defendant 
suffered  a  deprivation  of  liberfy  for  three 
years  before  making  any  move  to  be  releas- 
ed from  the  state  prison,  and  this  contains 
the  significant  fact  that  it  required  Just 
three  years'  time  for  the  running  of  the 
statute  of  limitations  so  that  if  discharged 
on  tne  writ  he  could  not  be  again  prosecuted 
for  that  robbery.  The  return  to  the  writ 
sets  forth  that  the  prisoner  Is  detained  by 
the  warden  of  the  prison  under  a  commitment 
of  a  competent  court  having  power  to  im- 
prison upon  a  conviction  of  a  felony,  and 
robbery  Is  a  felony.  The  return  also  sets 
forth  the  complaint  on  which  the  committing 
magistrate  acted  In  causingtbedefendant's ar- 
rest in  the  first  Instance,  being  the  founda- 
tion also  of  the  commitment  held  to  answer, 
and  this  complaint  "constitutes  the  ground 
work  of  the  whole  superstructure  thereafter 
to  be  built  thereon,  and  draws  the  lines 
which  circumscribe  the  limits  th,e  prosecu- 
tion can  take."  People  v.  Howard,  111  Cal. 
660,  44  Pac.  342.  The  return  also  contains 
a  copy  of  the  information  on  which  the  peti- 
tioner was  arraigned  and  pleaded  guilty. 
As  has  been  seen,  the  latter  charges  the  same 
crime  and  In  the  same  terms  as  the  complaint, 
and  therefore  reference  need  be  hereafter 
made  to  the  information  only.  If  the  In- 
formation does  not  charge  the  crime  of  rob- 
bery sufficient  under  a  plea  of  guilty,  neither 
does  the  complaint,  and  then  the  petitioner 
would  not  have  been  legally  held  to  answer, 
and  could  not  be  legally  proceeded  against 
by  Information.    People  v.  Howard,  supra. 

Petitioner  claims  the  Information  falls 
to  allege  that  the  $20,  the  $2,  and  the  gold 
watch  and  chain,  or  any  of  them  were  the 
property  of  any  one,  and  therefore,  so  far 
as  appears  from  the  information,  this  prop- 
erty may  have  been  the  property  of  petition- 
er. But  I  think,  under  the  circumstances 
in  this  case,  enumerated  above,  there  could 
hardly  arise  a  suspicion,  much  less  a  pre- 
sumption, that  any  of  such  property  belonged 
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to  petitioner.  Section  211  of  the  Penal  Code 
defines  robbery  ag  follows:  "Robbery  Is  the 
felonious  taking  of  personal  property  In  the 
possession  of  another,  from  his  person  or 
immediate  presence  and  against  bis  will, 
accomplished  by  means  of  force  or  fear." 
Section  059,  Pen.  Code,  proTldes  that  the  in- 
formation Is  sufficient  if  the  offense  is  clearly 
and  distinctly  set  forth  In  ordinary  and  con- 
cise language  and  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding  to 
know  what  is  intended.  The  petitioner  is 
presumed  to  be  of  sound  mind,  and  therefore 
of  common  understanding,  and  his  plea  of 
guilty  shows  that  he  did  understand  that  he 
was  charged  with  the  crime  of  robl)ery,  and, 
had  be  looked  at  section  211,  Pen.  Code,  be 
would  have  received  no  farther  information. 
The  offense  was  described  in  the  language  of 
the  Code,  with  the  addition  of  charging  that 
he  did,  willfully,  tmlawfully,  and  feloniously, 
steal  and  carry  away  the  property  described. 
It  is  safe  to  say  that  petitioner  raised  no 
objection  to  the  information,  because  he  did 
know  and  understood  that  he  was  charged  with 
committing  an  offense  of  which  nis  plea  of 
guilty  shows  be  knew  he  was  guilty.  Section 
960,  Pen.  Code,  is  as  follows:  "No  indicts 
meut  is  insufficient,  nor  can  the  trial,  judg- 
ment, or  other  proceeding  thereon  be  affect- 
ed by  reason  of  any  defect  or  imperfection 
In  matter  of  form  which  does  not  tend  to  the 
prejudice  of  a  substantial  right  of  tlie  defend- 
ant upon  Its  merits."  It  is  true  that,  if  an 
Information  for  robbery  must  in  all  cases  al- 
lege ownership  of  the  property  in  some  one 
by  saying  in  so  many  words  "the  property  of 

,"  then  such  allegation  is  matter  of 

substance  rather  than  of  form.  But  it  is  cer- 
tain the  writ  of  habeas  corpus  cannot  be 
Invoked  to  review  a  Judgment.  £x  parte 
Cottrell,  59  Cal.  422.  It  is  true  that,  where 
a  void  complaint  or  information  is  alleged 
as  the  basis  of  a  commitment  which  of  It- 
self seems  insufficient,  such  complaint  or 
Information  and  all  the  record  proceedings 
upon  which  the  commitment  depends  will  be 
examined  into  for  the  purpose  of  determining 
whether  there  is  any  legal  ground  for  hold- 
ing the  petitioner,  but  that  anything  which 
is  a  defense  cannot  be  reviewed  on  habeas 
corpus.  Ex  parte  Bird,  19  Cal.  130;  Pen. 
Code,  S  14»1.  As  said  in  Ex  parte  McCul- 
lough,  35  Cal.  100:  "Establish  the  doctrine 
that  the  Judgments  and  orders  of  courts  may 
l>e  reviewed  on  habeas  corpus,  upon  the 
ground  of  error,  and  appeals  for  the  correc- 
tion of  errors  may  be  dispensed  with  in  all 
cases  in  which  the  arrest  or  imprisonment  of 
persons  is  allowed.  Every  criminal  action, 
every  civil  action  in  which  an  arrest  is  given, 
and  every  proceeding  for  a  contempt,  could 
be  brought  to  the  Supreme  Court  (or  the 
appellate  courts)  by  writs  of  habeas  corpus. 
Not  only  that,  but,  as  already  suggested.  In- 
ferior tribunals  would  be  called  upon  to  re- 
view the  Judgments  of  superior  tribunals, 
and  tribunals  of  eqnal  grade  to  Interfere  and 
84  P.— 22 


review  each  other's  proceedings.  It  Is  well 
settled  that  habeas  corpus  can  be  put  to  no 
such  use,  and  that  its  functions,  where  the 
party  who  has  appealed  to  its  aid  is  in  cus- 
tody under  process,  do  not  extend  beyond  an 
inquiry  into  the  Jurisdiction  of  the  court  by 
which  it  was  issued,  and  the  validity  of  the 
process  upon  its  face."  See  cases  cited.  The 
commitment  on  its  face  being  free  from  ob- 
jection, and  no  objection  being  made  there- 
to, the  serious  questions  to  be  determined 
is:  Did  the  superior  court  of  Los  Angeles 
county  have  Jurisdiction  to  make  such  order 
of  commitment? 

In  the  case  of  Ex  parte  Williams,  121  Cal. 
328,  53  Pac.  706,  the  petitioner  was  charged 
that  "by  false  and  fraudulent  promises  and 
representations,  did  willfully,  unlawfully, 
and  fraudulently  obtain  credit  for  food  and 
lodging  at  the  boarding  house  of  Peter  Gor- 
don in  said  town,  county,  and  state,  to  the 
extent  of  $48  in  value ;  the  said  Dr.  B.  Wil- 
liams did  then  and  there  willfully  and  unlaw- 
fully defraud  said  Peter  Gordon  out  of  such 
board  and  lodging  to  said  value  of  $48." 
The  petitioner  was  tried  and  convicted  and 
sentenced,  and  in  bis  petition  for  writ  alleges 
that  the  complaint  charges  no  offense  known 
to  the  law.  The  section  of  the  Penal  Code 
(section  537),  under  which  the  proceeding  was 
had,  reads  as  follows :  "Any  person  who  ob- 
tains any  food  or  accommodations  at  an  hotel. 
Inn,  restaurant,  tK>arding-house  without  pay- 
ing therefor,  with  intent  to  defraud  the  pro- 
prietor or  manager  thereof,  or  who  obtains 
credit  at  an  hotel.  Inn,  restaurant,  boarding- 
house,  or  lodging-house  by  the  use  of  any 
false  pretense,  or  who,  after  obtaining  credit 
or  accommodation  at  an  hotel,  inn,  restau- 
rant, boarding-house,  or  lodging-house  ab- 
sconds or  surreptitiously  removes  his  baggage 
therefrom  without  paying  for  his  food  or  ac- 
commodations is  guilty  of  a  misdemeanor." 
Petitioner  claimed  that  the  complaint  was  an 
effort  to  state  an  offense  solely  for  the  ob- 
taining of  credit  by  the  use  of  false  pretenses, 
and  that  the  allegations  were  wholly  insuffi- 
cient for  that  piu-iwse  because  of  the  failure 
to  allege  what  the  false  pretenses  were.  In 
its  rulings,  the  court  said:  "While  the  in- 
quiry on  habeas  corpus  may  extend  to  the 
question  whether  the  complaint  or  informa- 
tion charges  an  offense  known  to  the  law. 
since  this  objection  goes  to  the  question  of 
jurisdiction,  the  proceeding  may  not  be  made 
to  subserve  the  office  of  a  demurrer,  and,  if 
the  facts  alleged  squint  at  a  substantive  state- 
ment of  the  offense,  no  matter  how  defective- 
ly or  inartiflcially  they  may  be  stated,  or 
however  confused  and  beclouded  they  may 
be  rendered  through  intermingling  them  with 
Immaterial  or  unnecessary  averments,  the 
writ  will  not  lie" — citing  cases.  And  the 
court  further  holds  that  it  appears  from  the 
complaint,  "to  a  common  certainty,  that  peti- 
tioner obtained  food  and  lodging  at  the 
boarding  bouse  of  Peter  Gordon,  without  pay- 
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ing  for  It  nnd  with  the  Intent  to  defrand  Gor- 
don thereof.  •  •  •  Because  a  demurrer 
might  have  lain  for  duplicity,  or  un- 
certainty, or  some  other  special  ground,  will 
not,  as  we  have  seen,  avail  the  petitioner 
In  this  proceeding."  It  will  he  observed  that 
the  court  did  In  that  case  look  into  the 
information  and  determined  that  without 
demurrer  It  was  good.  It  is  doubtless  true 
that  a  complete  description  of  the  crime  of 
rohhery  includes  an  allegation  of  ownership 
of  the  property  talien,  or  words  which  will 
at  once  Indicate  that  such  property  is  not  the 
property  of  the  robber,  but  in  opr  opinion,  In 
a  case  where  the  complaint  and  information 
charge  that  the  defendant  "did  willfully,  un- 
lawfully and  feloniously,  steal,  take  and  car- 
ry away,  from  the  person  and  immediate 
presence  of  the  person  robbed  certain  personal 
property,  describing  it,  and  In  the  possession 
of  (the  person  robbed)  and  was  then  and 
there  stolen,  taken  and  carried  away  as 
aforesaid  from  the  person  and  immediate  pres- 
ence *  •  *  against  the  will  of  the  said 
*  *  *  and  which  taking  was  then  and 
there  so  accomplished  as  aforesaid  by  means 
of  force  and  fear  used  upon  and  against  the 
person  of  said,  •  *  • "  substantially  de- 
scribes the  crime  of  robbery  in  the  language 
of  the  Code  defining  It,  and,  no  objection  be- 
ing made  by  either  demurrer  or  motion  in 
arrest  of  judgment,  the  defendant  cannot, 
after  sentence,  and  on  a  writ  of  habeas  cor- 
pus, be  heard  to  say  that  no  offense  is  char- 
ged. Of  course  it  would  be  otherwise  If  no 
attempt  had  been  made  to  state  any  of  the 
acts  and  facts  constituting  robbery.  We  are 
firmly  convinced  the  authorities  support  this 
view. 

The  following  cases  were  cited  by  petitioner 
as  holding  that  an  information  which  does 
not  allege  ownership  fails  to  state  the  crime 
of  robbery :  People  v.  Vice,  21  Gal.  345.  In 
that  case  the  indictment  charged,  "did  vio- 
lently and  feloniously,  take  money  (describing 
It)  from  the  person  of  another,  to  wit,  from 
the  person  of  J.  A.  B.  by  force,  threats,  and 
intimidations  and  against  the  will  of  the  said 
J.  A.  B."  There  was  no  demurrer,  but,  when 
the  defendant  was  convicted,  he  moved  in 
arrest  of  judgment  upon  the  ground  that  the 
indictment  did  not  charge  that  the  property 
taken  was  not  the  property  of  the  defendant, 
or  was  the  property  of  any  person  other  than 
the  defendant  The  motion  was  overruled, 
the  defendant  sentenced,  and  appealed.  The 
court  held  that  a  failure  to  state  ownership 
was  a  fatal  defect,  and  says  further:  "It 
Is  not  necessary  that  the  property  should  be- 
long to  the  party  from  whose  possession  It 
was  forcibly  taken.  It  is  requisite,  however, 
that  It  should  belong  to  some  other  person 
than  the  defendant"  It  will  be  borne  in 
mind  that  the  indictment  did  not  allege  the 
stealing,  but  merely  the  taking,  and  that 
there  was  an  objection  to  the  sufficiency  of 
the   indictment    In  People  v.   Webber,   138 


0«1.  149,  70  Pac.  1080,  the  court  said:  "TThe 
Penal  Code  does  not  relieve  the  prosecuting 
attorney  from  the  necessity  of  Informing  the 
defendant  with  reasonable  certainty  of  the 
nature  and  particulars  of  the  crime  charged 
against  blm,  that  be  may  prepare  his  defense, 
and,  upon  acquittal  or  conviction,  plead  his 
former  Jeopardy  against  further  prosecu- 
tion." The  defendant  was  charged  with 
burglarizing  a  railroad  car  and  train  of  the 
S.  P.  Company  as  the  same  was  then  prose- 
cuting Its  trip  through  Solano  county,  and  did 
not  designate  the  particular  car  In  which  the 
burglary  was  committed.  The  defendant  had 
demurred  to  the  Information  on  this  ground. 
The  demurrer  was  overruled,  the  defendant 
convicted,  and  appealed.  The  court  held  that 
It  was  necessary  to  give  the  number  of  the 
car,  so  that  defendant  might  be  able  to  de- 
fend against  the  charge  of  burglarizing  a 
particular  car.  People  v.  Lee,  107  Cal.  477, 
40  Pac.  745,  was  an  appeal  by  the  people  from 
an  order  sustaining  defendant's  demurrer  to 
the  information  charging  a  violation  of  the 
election  laws.  The  court  says:  "Criminal 
proceedings,  It  is  true,  have  been  much  simpli- 
fied by  the  Codes,  and  many  offenses  may  now 
be  charged  in  the  strict  language  of  the 
statute.  Nevertheless,  there  are  certain 
fundamental  principles  which  have  neither 
been  abrogated  nor  modified.  A  defendant 
Is  still  «ntltled  to  be  apprised  with  reasonable 
certainty  of  the  nature  and  particulars  of 
the  crime  charged  against  him,  that  he  may 
prepare  his  defense,  and,  upon  acquittal  or 
conviction,  plead  his  jeopardy  against  further 
prosecution."  People  v.  Ward,  110  Cal.  360, 
42  Pac.  894,  is  a  similar  case.  But  in  these 
cases  the  court  held  the  demurrer  was  not 
I  well  taken,  and  reversed  the  judgment  of 
i  the  lower  court  In  the  case  at  bar  the  peti- 
tioner was  Informed  he  had  stolen,  taken,  and 
carried  away  from  the  possession  and  im- 
mediate presence  of  one  Klokke  certain  gold 
and  silver  money,  a  watch  and  chain,  and 
that  such  theft  was  against  the  will  of 
Klolcke  and  accomplished  through  force  and 
fear,  and  from  this  the  petitioner  knew  full 
well,  and  understood  perfectly  that  he  had 
stolen  said  property  from  Klokke  In  a  way 
that  made  It  robbery,  all  of  which  is  evidenced 
by  his  plea  of  guilty.  Under  the  circum- 
stances, he  could  have  successfully  maintain- 
ed a  plea  of  once  in  jeopardy  should  an- 
other prosecution  be  attempted  for  the  same 
thing. 

Petitioner  relies  upon  the  case  of  People 
V.  Ammerman,  lis  Cal.  23,  50  Pac.  15; 
the  opinion  having  been  written  by  Commis- 
sioner Chlpman,  now  a  member  of  this  court. 
The  Information  In  that  case  was  as  follows: 
"Did  willfully,  unlawfully  and  feloniously 
take  personal  property  [describing  It]  from 
the  person  and  possession  of  one  Richard 
Johnson,  said  taking  by  said  Ammerman  as 
oforosald,  being  there  and  then  accomplished 
by   means   of   force."     The   defendant   bad 
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pleaded  "not  guilty,"  and  no  demurrer  had 
been  interposed.  A  Jury  was  called  and  duly 
Impaneled,  and  duly  sworn  to  try  the  case, 
the  clerk  bad  read  the  information  and  stated 
the  defendant's  plea  to  the  Jury,  when  the 
Judge  called  the  district  attorney  to  him  and, 
after  a  few  moments'  conference,  a  recess  for 
a  half  hour  was  taken,  and  when  the  court 
again  assembled  the  Jury  was  present,  the 
defendant  and  his  coimsel  were  in  court,  the 
statement  was  then  made  (pr.isumably  by  the 
district  attorney) :  "that  the  information 
was  wholly  defective  in  that  it  did  not  allege 
the  ownership  of  the  property  stolen,"  and  the 
court  being  satisfied  ordered  the  informa- 
tion dismissed.  The  district  attorney  at  once 
commenced  a  new  proceeding,  filed  a  com- 
plaint in  the  Justice's  court  charging  defend- 
ant with  the  same  taking  and  alleg^^d  there- 
in that  the  property  taken  was  the  property 
of  Richard  Johnson,  and  when  the  defendant 
was  examined  and  held  to  answer  thereon 
tba  district  attorney  filed  a  new  information 
charging  the  crime  of  robbery  and  alleging 
the  ownership  of  the  projjerty  as  in  the  com- 
plaint. On  arraignment  the  defendant  plead- 
ed not  guilty  and  once  in  Jeopardy,  a  trial 
was  had,  he  was  convictdd,  and  appealed  on 
numerous  grounds,  among  which  was  his  plea 
of  having  once  been  in  Jeopardy  for  the  same 
offense.  The  court  says:  "Jeopardy  attaches 
where  a  party  is  once  placed  upon  trial  be- 
fore a  competent  court  and  Jury,  upon  a  valid 
Indictment,  to  which  he  cannot  be  again  sub- 
jected. •  •  *  The  information  here  was 
not  a  valid  information,  and  there  was  no  Jeop- 
ardy." Upon  the  suggestion  being  made  to 
the  commissioner  who  wrote  the  opinion  In 
that  case,  "That  an  indictment  Is  suflScieJit 
If  it  describes  the  offense  charged  in  the 
language  of  the  statute,"  he  replied:  "I  do 
not  understand  that  our  court  Intends  to  hold 
that,  where  a  fact  must  be  stated  in  an  in- 
formation in  order  to  charge  an  offense,  it 
may  be  omitted  from  the  information  where 
the  statute  Is  silent  as  to  the  fact  The 
ownership  of  the  property  In  some  person 
other  than  the  accused  is  deiimed  to  he  as 
essential  in  making  out  the  crime  of  robbery 
as  any  other  element  of  the  offense  expressed 
In  the  statute,  and  must  be  regarded  as  with- 
in the  legislative  Intent  In  denouncing  the 
crime,  and  therefore  it  cannot  be  said  that 
the  information  here  falls  within  the  rule 
above  stated."  The  doctrine  as  thus  an- 
nounced and  as  applied  to  that  case  Is  cor- 
rect, for  there  the  Information  did  not  charge 
stealing,  but  merely  alleged  "did  willfully, 
unlawfully  and  feloniously  take"  the  prop- 
erty described.  As  I  understand  it,  robbery 
Is  where  a  person,  either,  with  violence  or 
with  threats  of  injury,  and  putting  the  per- 
son robbed  in  fear,  takes  and  carries  away 
a  thing  which  is  on  the  body,  or  In  the  im- 
mediate presence  of  the  person  from  whom  It 
Is  taken,  under  such  clrcnmstancjs  that,  in 
the  absence  of  violence  or  throats,  the  act 
committed  would  be  a  theft    In  the  Ammer- 


man  Case  the  taking  of  the  property  might 
have  been  for  some  other  purpose,  tor  the 
language  of  the  information  does  not  intimate 
that  the  object  was  to  steal  it  any  more  than 
the  mere  naming  the  crime  "robbery"  might 
tend  to  indicate  a  theft,  and  there  being  no 
allegation  of  ownership  and  no  words  used 
by  which  any  inference  could  be  drawn  of 
ownership  in  one  other  than  the  defendant 
except  the  mere  possession  Richard  Johnson 
had  of  the  money  taken  by  Ammerman  at 
the  time.  We  think  the  decision  in  that  case 
was  correct 

But  in  the  case  at  bar  a  very  different 
state  of  facts  exists.  The  information  here 
charges  petitioner  with  "did  steal,  take  and 
carry  away"  and  he  comes  into  court  and  by 
his  plea  of  guilty  says,  "Yes,  I  did  steal,  take 
and  carry  away  the  coin  and  watch  mention- 
ed in  the  Information,  and  I  did  it  by  force 
and  fear."  His  declaring  he  stole  this  prop- 
erty Is,  for  the  purpose  of  enabling  the  court 
to  sentence  him,  equivalent  to  saying  It  was 
not  the  property  of  the  accused.  The  owner- 
ship of  Klokkti  was  not  disputed  but  virtually 
admitted  by  the  plea  of  guilty.  Repeating, 
petitioner  certainly  admits  thereby  that  he 
is  not  the  owner  of  the  property  he  took  from 
Klokke,  and  that  is  as  far  as  he  is  Interested 
In  the  ownership.  The  information  has  all 
the  elements  of  robbery  alleged  in  direct  and 
positive  terms,  with  the  one  exception  of  di- 
rect ownership,  and  that  petitioner  supplied 
In  a  negative  way ;  that  is.  that  he  was  not 
the  owner,  by  his  plea  of  guilty.  In  the 
case  of  People  v.  Cleary  (Cal.  App.)  81  Pae. 
753,  the  Information  was  as  follows:  "Did 
willfully,  unlawfully,  and  feloniously  take 
from  the  person  and  possession  of  Peter  Cad- 
lonl  seventy  dollars  in  gold  and  silver, 
•  •  •  which  said  taking  as  aforesaid  •  •  • 
was  then  and  there  without  the  consent  and 
will,  and  was  then  and  there  against  the  will 
of  said  Peter  CadlonI,  and  was  then  and  there 
accomplished  by  means  of  force.  •  •  •" 
The  defendant  pleaded  not  guilty,  was  tried, 
and  convicted,  and  when  brought  before  the 
court  for  sentence  moved  in  arrest  of  Judg- 
ment on  the  ground  that  the  Information  did 
not  charge  that  the  property  taken  was  not 
the  property  of  the  defendant.  The  motion 
was  granted,  and  the  people  appealed,  and 
the  Judgment  of  the  lower  court  was  affirmed 
because  there  was  absolutely  nothing  to  show 
the  .$70  taken  was  not  the  property  of  the 
defendant.  We  reiterate  all  that  was  said  in 
this  opinion  of  People  v.  Cleary  as  applied 
to  the  facts  In  that  case  and  in  all  cases  of 
like  character,  where  there  Is  a  plea  of  not 
guilty  and  a  motion  In  arrest  of  Judgment, 
and  we  still  maintain  that  In  all  cases  of 
robbery  It  must  appear  either  from  the  lan- 
guage of  the  Information  or  the  plea  of  the 
defendant  that  the  property  taken  is  not 
the  property  of  the  defendant.  And  we  re- 
pent the  Information  which  stntes  that  Peti- 
tioner "did  willfully,  tmlawfully  and  feloni- 
ously steal,  take  and  carry  away,"  with  the 
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other  allegations  there  fonnd,  and  petitioner's 
plea  of  guilty  establishes  a  case  of  robbery 
as  completely  as  if  the  information  had  used 
these  words,  "then  and  there  the  property  of 
the  said  E.  F.  C.  Klokke." 
Writ  denied,  and  prisoner  remanded. 

We  concur :  CHIPMAN,  P.  J. ;  MCLAUGH- 
LIN, J. 

<2  Cal.  App.  371) 

SHEEHAN  V.  HAMMOND. 

(Court  of  Appeal,  First  District,  California. 
Dec.  9,  1905.    Rehearing  Denied  by  Su- 
preme Court  Feb.  7,  1906.) 

1.  New  Tbial — Obounds— Newspapeb  Pubij- 

CATION8. 

Where  a  newspaper  article  denouncing  de- 
fendant as  a  felon,  and  guilty  of  subornation 
of  perjury,  published  during  the  trial,  was  not 
shown  to  have  been  read  by  any  of  the  jurors, 
and  was  not  called  to  the  court's  attention  until 
the  termination  of  the  trial,  it  did  not  entitle 
defendant  to  a  new  trial. 

2.  Same — CoMMrrMENX  of  Defendant. 

Where,  after  the  jury  bad  retired,  the  cour'. 
entered  an  order  that  the  evidence  given  by  a 
witness  was  false,  that  he  had  been  suborned  by 
the  defendant,  and  committed  defendant  on  a 
charge  of  subornation  of  perjury,  but  neither 
such  commitment  nor  order  was  made  in  the 
presence  or  hearing  of  the  jury,  and  it  did  not 
appear  that  they  Bad  knowledee  thereof  until 
after  the  verdict  was  rendered,  and  they  had 
been  discharged,  such  order  did  not  entitle  de- 
fendant to  a  new  trial. 

8.  Masteb  and  Sebvant— Jnjdbies  to  Sebv- 
ANT— Minor  Employes— Dei-ectivb  Appu- 
ANCES — Question  fob  Jubt. 

Where,  in  an  action  for  injuries  to  a  minor 
employ^,  there  was  evidence  that  the  polishing 
wheel  at  which  he  was  employed,  and  by  which 
he  was  injured,  was  improperly  adjusted,  and 
there  was  evidence  that  he  was  not  warned  of 
the  danger  in  operating  the  wheel,  the  question 
of  defendant's  negligence  was  for  the  jury. 

4.  Samb— Pebsons  Liable. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, it  was  not  denied  that  defendant  was  oper- 
ating a  factory  in  which  plaintiff  was  em- 
ployed, and  that  he  employed  and  discharged  the 
servants  and  operators  therein,  and  he  did  not 
attempt  to  show  that  he  was  not  one  of  the 
owners,  or  that  he  was  operating  the  factory 
tor  others,  he  could  not  escape  liability  on  the 
ground  that  he  was  operating  the  factory  as  the 
executor  of  the  will  of  a  deceased  person. 

5.  Same— Evidence — Previous  Similab  Oc- 
cubbences. 

In  an  action  for  injuries  to  a  servant  while 
operating  a  polishing  wheel,  evidence  that  de- 
fendant had  never  had  any  trouble  of  the  kind 
before,  and  that  no  one  had  been  previously  in- 
jured on  the  wheel,  was  irrelevant. 

Appeal  from  Superior  Court,  City  and 
uounty  of  San  Francisco;  Thomas  F.  Gra- 
ham, Judge. 

Action  by  Daniel  Sbecban  against  Manton 
E.  Hammond.  From  a  judgment  In  favor  of 
plaintiff  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  he  appeals. 
Affirmed. 

Van  Ness  &  Redman,  for  appellant  Sul- 
livan &  Sullivan,  for  respondent 

COOPER,  J.  This  action  was  brought  by 
plaintiff,  a  minor,  aged  13  years,  through  his 


guardian  ad  litem,  to  recorer  damages  for 
personal  injuries  claimed  to  have  resulted 
from  the  negligence  of  defendant  In  furnish- 
ing plaintiff  Insecure  and  unsafe  appliances 
with  which  to  perform  the  worit  to  which  he 
was  assigned,  and  In  requiring  him  to  do  cer- 
tain dangerous  and  hazardous  work  concern- 
ing which  he  had  had  no  experience  or  Itnowl- 
edge,  without  Instructing  him  as  to  the  dan- 
gers incident  to  the  work  and  the  dangerous 
character  of  the  machinery  and  appliances. 
The  case  was  tried  before  a  Jury,  and  a  ver- 
dict rendered  (or  plaintiff  in  the  sum  of  $1,- 
000.  Defendant  made  a  motion  for  a  new 
trial,  which  was  denied,  and  this  appeal  is 
from  the  order  denying  the  motion,  and  from 
the  judgment. 

Defendant  claims  that  the  Judge  before 
whom  the  trial  was  proceeding  publicly  de- 
nounced him  through  certain  articles  In  three 
leading  newspapers  of  San  Francisco,  and 
thus  injured  him  and  bis  defense  in  the  eyes 
of  the  jury.  The  facts  that  led  up  to  the  pub- 
lication of  the  articles  In  the  papers  may  be 
briefly  stated  as  follows:  The  plaintiff  was 
employed  by  defendant  to  polish  telephone 
boxes  by  holding  them  against  a  rapidly  re- 
volving wheel  covered  with  sandpaper.  The 
wheel  revolved  close  to  a  table,  which  came 
up  to  about  the  center  of  the  wheel  and  which 
was  about  a  quarter  to  half  an  inch  from  the 
revolving  wheel.  Plaintiff  claimed  that  he 
was  Injured  while  engaged  In  his  ordinary 
business  of  polishing  a  telephone  box.  ,  De- 
fendant claimed  that  as  a  matter  of  fact  at 
the  time  of  the  Injury  the  plaintiff  was  not 
engaged  In  polishing  a  telephone  box,  but 
was,  of  bis  own  volition,  engaged  In  sharpen- 
ing a  stick  on  tho  wheel,  which  was  danger- 
ous, and  that  the  injury  was  caused  by  plain- 
tiff's fingers  catching  in  between  the  stick 
and  the  wheel  and  being  pulled  in  between 
the  table  and  the  revolving  wbeeL  Defend- 
ant Introduced  evidence  tending  to  show  that 
plaintiff  was  so  engaged  In  sharpening  a  stick 
on  the  wheel.  One  witness  testified  that  a 
few  moments  before  the  accident  he  saw 
plaintiff  holding  a  stick  against  the  wheeL 
Two  or  three  other  witnesses  testified  to  see- 
ing the  stick  under  the  table  partly  sharp- 
ened, and  one  witness  testified  to  seeing  blood 
upon  the  stick.  Defendant  called  Walter  Fa- 
hey,  a  boy  16  years  of  age,  a  companion  of 
plaintiff,  who  was  working  for  defendant  at 
another  table  about  five  feet  away  from  plain- 
tiff, at  the  time  the  plaintiff  was  Injured. 
Fahey  testified  that  plaintiff  was  attempting 
to  sharpen  a  stick  against  the  wheel,  and  that 
the  wheel  drew  the  end  of  the  stick  down  be- 
tween it  and  the  table,  thereby  throwing  tbe 
other  end  up  against  tbe  wheel,  and  thus 
catching  the  plaintiff's  hand  between  the 
stick  and  the  wheel,  causing  tbe  Injuries  to 
plaintiff.  Upon  his  cross-examination  Fahey 
testified  that  the  evidence  given  by  him  in  the 
direct  examination  was  false,  and  had  been 
given  at  the  solicitation  of  and  under  the  di- 
rection of  defendant,  that  plaintiff  did  not 
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have  a  stick  In  his  band,  and  was  not  en- 
gaged In  sharpening  a  stici:  at  the  time  of  the 
Injury,  but  that  plaintiff  was  engaged  In  bis 
ordinary  work  polishing  a  telephone  box. 
This  statement  of  Fabey  made  In  cross-exam- 
ination was  made  In  the  afternoon  of  Febru- 
ary 2d,  and  seems  to  have  caused  some  excite- 
ment in  the  cwirtroom.  The  next  morning, 
February  3d,  -before  the  trial  was  completed, 
the  San  Francisco  Gall,  the  Chronicle,  and 
the  Examiner  each  bad  glaring  headlines  in 
regard  to  the  matter,  followed  by  a  statement 
oi  the  reporters'  views  upon  it  These  arti- 
cles were  headed:  "Perjures  Word  to  Hold 
Place.  Boy  Witness  Makes  a  Startling  Dis- 
closure on  the  Stand.  Says  Capitalist  Ham- 
mond Suborned  Him  under  Promise  of  a  Po- 
sition." And :  "Manton  E.  Hammond  Want- 
ed Boy  Witness  to  Swear  Falsely.  Gave  Him 
Employment  for  Untruthful  Story.  Gross- 
Examination  Brings  out  the  Truth  in  a  Dam-  j 
age  suit.  Judge  Graham  may  Ask  the  Grand 
Jury  to  Investigate  the  Serious  Charge 
Made."  And:  "Promised  Position  for  Tes- 
tifying Falsely.  Reason  Given  by  Walter 
)!'ey  for  the  Sudden  and  Complete  Change  in 
Bis  Evidence  iu  a  Suit  for  Damages.  De- 
clares That  Manton  E.  Hammond  Offered 
Him  a  Good  Job  if  He  would  Become  a  Wit- 
ness for  the  Defense."  The  artlde  in  the 
Call  was  probably  most  severe  on  the  defend- 
ant It  closed  by  saying  that  upon  being 
seen  at  his  house  last  night  Judge  Graham 
said:  "That  was  about  as  rank  a  piece  of 
subornation  as  has  ever  come  before  the  bar 
In  this  city.  Hammond  has  not  a  peg  to 
stand  on.  When  the  case  is  completed,  I  will 
certainly  bale  bim  and  bis  boy  witness  before 
the  grand  jury."  The  next  morning,  upon 
being  again  called  to  the  stand  In  redirect 
examination,  Fuhey  testified  that  bis  cross- 
examination  was  false,  and  that  he  had  stat- 
ed the  truth  In  direct  examination.  He  fur- 
ther said  that  Mrs.  Sbeehan,  the  mother  of 
plaintiff,  bad  promised  bim  one-fourth  of  all 
she  recovered  In  consideration  of  his  testi- 
mony. Both  tbb  mother  and  the  grandmother 
of  the  l>oy  Fahey  testified  that  after  plaintiff 
was  injured,  when  the  boy  came  home,  be 
told  tbem  that  plaintiff  was  injured  while 
attempting  to  sharpen  a  stick  upon  the  wheel. 
It  is  thus  seen  that  the  public  journals  re- 
ferred to  denounced  defendant  as  a  felon  up- 
on the  uncorroborated  statement  of  a  boy  who 
admitted  afterwards  that  his'  whole  state- 
ment In  cross-examination  was  untrue,  and 
whose  first  statement,  whether  true  or  not, 
was  strongly  corroborated.  But  no  matter 
what  may  bdve  been  the  motives  of  the  said 
public  journals  In  publishing  the  articles,  we 
do  not  think  under  the  circumstances  of  this 
case  they  constitute  in  law  a  sufficient  ground 
for  reversing  the  order  denying  a  new  trial. 
It  la  not  made  to  api)ear,  except  as  stated  In 
the  articles,  that  the  Judge  ever  made  any  re- 
martcs  about  the  case  or  about  the  defendant 
We  cannot  presume  that  a  judge  would  so  far 
forget  the  duties  of  his  high  position  as  to 


make  such  remarks.  It  to  not  made  to  ap- 
pear that  any  of  the  Jurors  read  the  articles 
or  any  of  them.  Not  only  this,  but  the  next 
morning  after  the  publication  of  the  articles 
the  defendant  and  bis  counsel,  instead  of  call- 
ing the  court's  attention  to  tbem  then  and 
there,  proceeded  with  the  trial  of  the  case 
without  objection.  They  do  not  appear  to 
have  made  any  objection  at  all  until  after  the 
trial  was  over  and  the  verdict  pronounced 
against  the  defendant  The  defendant  can- 
not be  allowed  to  remain  quiet  and  take  the 
chances  upon  a  favorable  verdict  and  then 
raise  a  point  that  he  knew  of,  and  could  have 
raised,  during  the  progress  of  the  trial. 
Monaghan  v.  Rolling  Mill  Co.,  81  Cal.  194,  22 
Pac.  590;  1  Hayne  on  New  Trial,  i  27,  and 
cases  cited ;  Cons.  Ice  Machine  Co.  v.  Trenton 
Ice  Co.  (CO  57  Fed.  898.  We  do  not  think 
it  would  be  a  safe  rule  to  grant  a  new  trial 
on  account  of  statements  in  public  Journ- 
als during  the  trial,  which  statements 
do  not  appear  to  have  been  read  by  the  Jur- 
ors, and  to  which  the  court's  attention  was 
not  called  until  the  termination  of  the  trial. 
We  must  presume  that  the  jury  did  Its  duty 
and  acted  conscientiously. 

After  the  case  was  finally  submitted  to  the 
jury  and  it  had  retired,  the  court  made  an 
order  in  which  It  recited  that  the  "evidence 
given  by  Walter  Fabey  was  a  tissue  of  false- 
hoods 80  plain  and  palpable  as  to  be  indis- 
putable. The  record  also  discloses  that  he 
has  been  suborned  to  testify  as  he  did  by  the 
defendant  in  this  case  Manton  B.  Ham- 
mond," and  further  committed  the  defendant 
to  the  custody  of  the  sheriff  on  the  ebarge  of 
subornation  of  perjury,  and  fixed  his  bail  at 
$2,000.  It  is  needless  to  say  that  the  above 
order  of  the  court  was  indiscreet,  and  was 
evidently  made  without  that  mature  and 
careful  deliberation  that  should  characterize 
all  judicial  action.  To  find  a  citizen  guilty 
of  a  felony  by  an  ex  parte  order  while  he 
has  a  case  on  trial  before  the  court,  and  this 
upon  the  testimony  of  one  whose  testimony 
is  found  to  be  a  "tissue  of  falsehoods,"  might 
if  known  to  the  .jury,  have  seriously  Injured 
defendant  The  boy  had  testified  for  plain- 
tiff in  his  cross-examination,  and  had  said 
that  plaintiff's  mother  had  promised  bim  one- 
fourth  of  the  judgment  recovered.  If  this 
was  true,  the  plaintiff's  mother  was  guilty  of 
subornation  of  perjury.  But  the  order  of 
the  court,  under  the  circumstances  disclosed 
by  the  record,  Is  not  ground  for  granting  a 
new  trial.  It  was  not  made  in  the  presence 
or  bearing  of  the  jury.  The  bailiff  who  had 
charge  of  the  Jury  swears  that  the  Jury  after 
they  retired  were  not  permitted  to  speak 
to  anyone,  or  to  see  any  newspaper,  and  that 
they  had  no  knowledge  of  the  order  of  the 
court  until  after  the  verdict  has  been  rendered 
and  they  were  discharged.  We  must  again 
presume  that  the  Jury  did  Its  duty.  We  can- 
not set  aside  its  verdict  because  the  court, 
after  the  Jury  retired,  made  an  order  of 
which  the  jury  was  ignorant    The  affidavit 
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of  tbe  bailiff  shows  that  the  Jury  were  not 
Influenced  by  or  informed  of  the  orderL 
Estate  of  McKenna,  143  Cal.  580,  77  Pac.  461. 
Tbe  evidence  is  suf&clent  to  sustain  tbe  ver- 
dict There  was  evidence  tending  to  show 
that  tbe  wheel  was  too  far  from  the  board 
on  top  of  the  table,  and  thus  left  space  suffi- 
cient for  the  plaintiff's  fingers  to  be  drawn 
into  tbe  opening,  and  that  tbe  revolving 
wbeel  was  not  true,  but  would  "wobble." 
There  was  also  evidence  tending  to  show  that 
plaintiff  was  not  warned  of  the  danger  in 
operating  the  wheiel.  Of  course,  these  mat- 
ters were  for  the  Jury. 

It  is  urged  that  as  tbe  defendant  was  the 
executor  of  tbe  will  of  John  Hammond,  de- 
ceased, he  could  not  be  held  for  damages, 
but  that,  if  there  is  any.  liability,  such  liabil- 
ity is  upon  the  owners  of  the  property.  The 
complaint  alleges  that  at  the  time  of  the  In- 
Jury  tbe  defendant  was  operating  the  factory 
and  the  wheel  therein.  It  is  not  denied  that 
tbe  defendant  was  operating  the  factory,  but 
defendant  alleges  affirmatively  that  he  was 
operating  it  for  the  owners.  He  testified 
to  facts  which  show  that  be  was  operating 
tbe  factory,  and  that  he  employed  and  dis- 
charged the  servants  and  operators.  He  does 
not  attempt  to  show  that  be  was  not  one  of  the 
owners,  nor  that  he  was  operating  the  fac- 
tory for  some  other  party  or  parties.  In 
such  case  the  defendant  cannot  escape  re- 
sponsibility. He  was  operating  the  factory, 
employed  tbe  men  and  discharged  them, 
and,  if  be  desired  to  escape  liability  by  claim- 
ing that  he  was  operating  the  factory  for 
other  parties,  it  was  Incumbent  upon  him  to 
make  such  proof. 

It  is  claimed  that  the  court  erred  In  car- 
tain  rulings  on  tbe  admissibility  or  rejection 
of  evidence  during  tbe  trial.  The  first  of 
such  alleged  errors  was  In  regard  t<J  the  evi- 
dence of  Hasty,  the  defendant's  foreman  car- 
penter. He  testified  to  bearing  tbe  plaintiff 
scream,  and  to  assisting  in  throwing  off  tbe 
belt  and  stopping  tbe  wheel.  He  also  de- 
scribed the  wheel,  it  uses,  and  the  table  used 
in  operating  it  He  testified  to  showing  tbe 
plaintiff  how  to  operate  the  wheel  and  as  to 
warning  him  of  its  danger.  He  was  then 
asked  by  defendant :  "Q.  Did  you  ever  have 
any  trouble  of  any  kind,  or  was  anybody 
ever  injured  on  that  wheel  before  that  time?" 
Tbe  plaintiff  objected  to  tbe  question  on  tbe 
ground  that  it  was  incompetent  Irrelevant, 
and  immaterial.  The  court  sustained  the  ob- 
jection. Defendant  claims  the  evidence  was 
admissible  for  the  purpose  of  showing  how 
the  accident  occurred.  We  do  not  think  it 
tended  to  prove  bow  the  accident  occurred ; 
and  certainly  the  fact  that  the  defendant  had 
never  Injured  anyone  before  by  the  wbeel 
would  not  excuse  the  injury  on  this  occasion, 
if  caused  by  his  negligence.  If  a  piece  of  ma- 
chinery is  operated  negligently  for  years,  and 
.finally  some  one  is  injured  by  such  negligent 
operation,  the  owner  cannot  by  way  of  excuse 
show  that  no  prior  injury  had  occurred.    SIl- 


verla  v.  Iversen,  128  Cal.  192,  60  Pac.  687. 
The  reason  given  for  the  exclusion  of  this 
class  of  evidence  is  given  In  Temperance 
Hall  Association  of  Trenton  v.  Giles,  33  N.  J. 
Law,  265,  as  follows :  "That  it  would  lead ' 
to  the  trial  of  a  multitude  of  distinct  issues, 
involving  a  profitless  waste  of  time  of  tbe 
court,  and  tending  to  distract  tbe  attention 
of  tbe  Jury  from  the  real  point  in  issue,  with- 
out possessing  the  slightest  force  as  proof 
of  the  matters  Involved."  See  1  Greenl.  on 
Ev.  {  52;  Bauer  v.  City  of  Indianapolis,  99 
Ind.  56;  Burgess  v.  Davis  Sulphur  Ore  Co., 
165  Mass.  75,  42  N.  E.  501. 

It  is  not  necessary  to  notice  In  detail  the 
other  of  such  alleged  errors.  It  is  sufficient 
to  say  that  we  have  examined  them,  and  find 
no  error  sufficient  to  Justify  a  reversal  of  the 
order. 

The  Judgment  and  order  are  affirmed. 

We  concur ;    HARRISON,  P.  J. ;  HALL^  J. 


(2  Cal.  App.  404) 
COZZENS  et  al.  v.  NORTH  FORK  DITCH 
•  CO. 

(Court  of  Appeal,   Third   District   California. 

Dec.  9,   1905.    Rehearing  Denied  by 

Supreme  Court  Feb.  7,  1906.) 

1.  Mandamus  —  Ibbigation  Cobpobaotons — 
Duty  to   Fubnish   Water— Enfobcement. 

*v  Uo^^"^  Const,  art.  14,  g  1,  providing  that 
the  right  of  ail  water  now  appropriated,  or 
which  may  be  hereafter  aopropriated  for  sale, 
rental,  or  distribution,  is  declared  to  be  a  public 
trust,  and  Civ.  Code,  I  552.  declaring  that,  when- 
ever any  person  who  is  cultivating  land  on  the 
line  and  within  the  flow  of  any  ditch  owned  by 
an  irrigation  corporation  has  been  furnished 
water  by  it  to  irrigate  his  land,  such  person 
shall  be  entitled  to  the  continued  use  of  said 
water  on  the  same  terms  as  those  who  had  pur- 
chased their  land  of  the  corporation,  such  a 
corporation  owes  a  duty  to  tbe  public  to  fur- 
nish water  irrespective  of  contract,  which  may 
be  enforced  by  mandamus. 

(Ed.  Note. — For  cases  in  point,  see  vol.  33. 
Cent.  Dig.  Mandamus,  {  208.] 

2.  Same— CoNTBACT— Petition. 

Defendant  water  company  assumed  a  con- 
tract between  its  predecessor  and  plaintiff's 
grantor  to  furnish  water,  not  exceeding  a  cer- 
tain amount  per  acre,  which  contract  also  pro- 
vided that  defendant  was  entitled  to  sell  and  de- 
liver water  to  lands  either  on  or  off  a  certain 
grant,  provided  each  sale  or  diversion  should 
not  reduce  the  volume  of  water  in  its  main 
canal  l)e]ow  the  requirements  of  irrigation,  etc. 
on  such  granted  lands,  and  that  if,  at  any  timel 
the  quantity  of  water  should  be  reduced  from 
any  cause  other  than  selling  water  for  other 
purposes  than  those  mentioned,  then  each  wa- 
ter right  should  he  scaled  so  that  each  person 
entitled  to  water  from  the  main  ditch  should 
only  receive  his  proportionate  share  of  water  lu 
the  ditch.  Held,  that  a  petition  for  mandamus 
to  compel  defendant  to  furnish  the  contract 
quantity  of  water,  which  failed  to  allege  that 
defendant  had  water  in  sufficient  quantity  not 
only  to  supply  plaintiff,  but  to  supply  all  of  the 
water  takers,  in  compliance  with  the  legal  duty 
imposed  on  it,  was  demurrable. 

Appeal  from   Superior  Court   Sacramento 
County;  J.  W.  Hughes,  Judge. 
Action  by  F.  B.  Cozzens  and  another  against 
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tbe  North  Fork  Ditch  Company.  From  a 
Judgment  In  favor  of  defendant,  denying  a 
writ  of  mandamus,  plalntlfCs  appeal.  Af- 
firmed. 

L.  T.  Hatfield,  for  appellants.  A.  L.  Shlnn 
and  W.  F.  George,  for  respondent. 

BUCKLES.  J.  This  was  an  application  to 
the  8ui)erior  court  of  Sacramento  county  for 
a  writ  of  mandate  to  compel  the  defendant  to 
furnish  plaintiffs  60,000  gallons  of  water  per 
day  for  Irrigating  fmlt  trees  and  for  domestic 
uses.  A  demurrer  was  interposed  to  the 
petition ;  the  main  objections  being  that  the 
petition  does  not  state  facts  sufficient  to 
authorize  the  issuance  of  a  writ  of  mandate, 
because  the  demand  was  based  upon  a  certain 
water  right  and  contract  which  provided  for 
fumlBbing  other  lands  along  said  ditch  with 
certain  quantities  of  water,  and  the  petition 
falls  to  state  whether  the  defendant  has  suffi- 
cient water  to  furnish  for  Irrigating  said  other 
lands  and  to  give  tbe  plaintiffs  the  water  de- 
manded. There  were  many  other  objections  to 
the  petition  raised  by  said  demurrer,  but  it 
seems  to  have  been  sustained  upon  the  ground 
above  stated.  The  plalntdffs  decline  to  amend, 
and  Judgment  was  rendered  denying  the  writ ; 
hence  this  appeal. 

The  defendant  is  the  owner  of  a  water 
system  established  for  the  purpose  of  furnish- 
ing water  for  irrigating  a  large  tract  of  land 
in  the  San  Jnan  grant,  Sacramento  county, 
and  for  domestic  use.  Tbe  owners  of  said 
land  to  be  irrigated  from  said  system  caused 
the  same  to  be  subdivided  Into  lots,  and  sold 
the  same  to  different  purchasers.  The  plain- 
tiffs became  the  purchasers  and  owners  of 
three  of  said  lots,  to  wit  lot  1  in  block  11, 
and  lots  5  and  7  in  block  12,  containing  30 
acres  in  ail,  and  became  the  owners  of  a 
water  right  from  defendants. 

The  said  water  right  is  as  follows,  to  wit: 

"Water  Right 

"This  agreement  (subject  to  the  terms  and 
conditions  of  a  certain  contract  made  and 
entered  into  on  the  14th  day  of  April,  1896, 
and  April  14, 1899,  between  first  parties  here- 
to and  the  Howard  &  Wilson  Publishing  Com- 
pany), made  and  entered  into  this  18th  day  of 
April,  1900,  by  and  between  C.  W.  Clarke, 
H.  O.  Smith  and  A.  N.  Buchanan,  all  of  the 
city  of  Sacramento,  hereinafter  designated 
parties  of  the  first  part  and  J.  F.  Thompson, 
hereinafter  designated  party  of  the  second 
part  as  follows :  Whereas,  on  the  ISth  day 
of  March,  1885,  the  Howard  &  Wilson  Pub- 
lishing Company,  a  corporatlbn,  organized 
imder  the  laws  of  the  state  of  Illinois,  entered 
Into  a  contract  tn  writing,  wherein  it  agreed 
to  buy  from  C.  W.  Clarke  and  Frederick  Cox 
certain  land  In  the  county  of  Sacramento,  and 
state  of  California,  consisting  of  about  7,500 
acres  and  being  part  of  the  San  Juan  Grant 
upon  certain  conditions  In  the  said  contract 
stated,  one  of  said  conditions  being  that  the 


said  Clarke  and  Cox  shonld  make  arrange- 
ments satisfactory  to  tbe  said  publishing  com- 
pany for  water  to  Irrigate  said  lands;  and 
whereas,  the  land  agreed  by  said  publishing 
company  to  be  purchased  by  it  as  Just  stated, 
has  been  by  It  surveyed  and  platted  In  tracts 
or  subdivisions,  and  tbe  Intended  location  of 
the  laterals  hereinafter  mentioned,  marked  on 
said  plat  In  red  Ink,  which  plat  with  the 
.lateral  so  marked  thereon,  was  filed  In  tbe 
office  of  the  county  recorder  of  the  said 

county  of  Sacramento,  on  the day  of 

,  and  the  same  Is  hereby  referred  to 


and  made  part  hereof;  and  whereas,  the 
parties  of  tbe  first  part  are  the  owners  of 
water  and  water  rights,  and  are  now  prepared 
to  supply  water  to  the  main  pipe  line  con- 
structed by  the  Howard  &  Wilson  Publishing 
Company  for  the  purpose  of  Irrigating  the 
same,  and  the  party  of  the  second  part  has 
purchased,  or  agreed  to  purchase,  from  the 
said  publishing  company  the  tract  or  sub- 
division of  land  marked  on  said  plat  and  here- 
inafter particularly  described. 
"Now  this  agreement  witnesseth: 
"First — That  in  consideration  of  the  sum 
of  one  dollar,  In  gold  coin  of  the  United 
States,  tbe  receipt  of  which  is  hereby  ac- 
knowledged, and  the  observance  by  the  party 
of  the  second  part  of  the  covenants  and  agree- 
ments in  this  contract  contained,  the  parties 
of  the  first  part  hereby  agrees  to  furnish  to 
the  party  of  the  second  part  from  main  canal, 
main  pipe  line  or  laterals,  at  tbe  point  most 
convenient  to  the  party  of  the  second  part  on 
said  main  canal  as  aforesaid,  at  the  rate  and 
subject  to  the  conditions  and  restrictions  here- 
inafter stated,  all  the  water  necessary  to 
Irrigate  tbe  following  described  tracf  or  sub- 
division of  said  land  platted  on  said  plat  and 
particularly  described  as  lots  5  and  7,  block 
12,  and  lot  1,  block  11,  Fair  Oaks  ddditlon. 
and  all  water  required  for  domestic  uses  from 
the  1st  day  of  April,  1900,  to  the  first  day 
of  June,  1946;  provided,  that  tbe  parties  of 
the  first  part  shall  not  at  any  time  during 
said  period  be  required  to  furnish  water  for 
the  purpose  which  has  been  done  by  second 
party  of  irrigating  said  tract  of  land  Just 
described  on  a  basis  exceeding  twenty-four 
hundred  (2,400)  gallons,  per  acre  for  every 
twenty-four  hours  for  oranges,  and  a  corres- 
ponding amount  for  other  trees  and  products 
as  per  schedule  hereinafter  set  forth. 

"Second — It  Is  understood  and  agreed  by 
and  between  the  parties  hereto,  that  the  ob- 
ligation of  tbe  parties  of  the  first  part  to 
furnish  water  with  which  to  irrigate  said 
tract  of  land  above  particularly  described,  as 
is  hereinbefore  provided,  is  only  to  furnish 
such  water  from  the  main  canal  or  main  pipe 
line  or  laterals  at  a  point  on  said  canal,  pipe 
line  or  laterals  most  convenient  for  such  pur- 
pose, and  the  willingness  of  the  parties  of  tbe 
first  part  to  furnish  said  water  at  said  point 
shall  be  a  compliance  with  the  requirements 
of  this  contract  on  their  part  to  furnish  water 
to  Irrigate  said  land,  and  they  shall  not  be  re- 
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qaired'  to  otherwise  conduct  water  to  said 
tract  of  land  above  particularly  described,  ex- 
cept as  hereinafter  provided,  and  all  water 
supplied  by  virtue  hereof  sfnll  be  measured, 
and  the  quantity  thereof  used  by  the  party  of 
the  second  part  ascertained  at  the  point  of  the 
diversion  from  said  main  canal  or  main  pipe 
line  or  laterals;  provided,  that  if  the  said 
party  of  the  second  part  shall  desire  water  to 
be  conducted  from  said  main  canal  or  main 
pipe  line  to  the  said  tract  of  land  above  par- 
ticularly described,  he  shall  first  construct 
or  canse  to  be  constructed,  at  his  own  cost 
and  expense,  service  pipes  or  conduits,  with 
their  connections  with  the  main  pipe  line  or 
laterals  necessary  and  sufllcient  for  such  pur- 
pose. Upon  completion  of  the  service  pipes  or 
conduits  necessary  to  conduct  water  to  the 
tract  of  land  above  particularly  described  and 
the  malclng  of  said  connections  as  above  pro- 
vided it  shall  then  be  incumbent  upon  the 
parties  of  the  first  part  to  supply  water  with 
which  to  Irrigate  said  tract  of  land  and  for 
domestic  uses,  for  the  period  and  subject  to 
the  limitations  mentioned  in  the  first  sub- 
division hereof,  and  at  and  for  the  same  rates 
hereinafter  mentioned.  After  the  main  pipe 
lines  and  laterals  have  been  built  and  such 
connections  made,  the  same  shall  be  under  the 
exclusive  care  of  the  parties  of  the  first  part 
and  shall  be  by  them  kept  in  good  order  and 
repair,  and  the  expense  of  such  care  and  cost 
of  such  repairs  shall,  as  to  each  of  such 
laterals  and  main  pipes,  be  paid  by  ail  owners 
of  tracts  or  subdivisions  of  land  marlced  on 
said  plat,  touched  by  or  to  which  water  is  or 
may  be  conducted  by  such  lateral  or  main 
pipes,  such  payments  to  l>e  severally  made  by 
the  owners  of  said  tracts  or  subdivisions  in 
the  proportion  that  the  number  of  acres  in 
each  of  said  tracts  bears  to  the  whole  number 
of  acres'  In  all  the  tracts  touched  by  such 
lateral  or  to  which  water  is  or  may  be  con- 
ducted by  It ;  and  the  party  of  the  second  part 
hereby  imposes  upon  said  tract  of  land  above 
particularly  described  a  burden  and  charge  in 
the  nature  of  a  continuing  lien  for  the  pay- 
ment of  said  tract's  share  of  said  cost  and 
expenses  as  Just  provided,  which  burden  and 
charge  shall  be  perpetually  appurtenant  to 
end  shall  run  with  and  bind  said  tract  of 
land. 

"Third — That  the  party  of  the  second  part 
shall  not  use  or  permit  the  water  furnished 
under  this  agreement  to  be  used  on  any  land 
except  the  land  above  particularly  described, 
nor  permit  such  water  to  run  on  contiguous 
land  or  spread  out  on  low  places,  or  in  any 
way  to  run  to  waste. 

"Fourth — That  the  parties  of  the  first 
part,  for  the  purpose  of  enlarging  their  ditch 
or  pipe  line,  or  for  the  purpose  of  general 
or  special  repairs  of  their  reservoirs,  ditches, 
pipe  lines,  laterals,  gates,  connections,  or  for 
any  other  necessary  purpose,  may  shut  off 
the  water  for  such  length  of  time  as  may  be 
absolutely  necessary. 

"Fifth— That  the  parties  of  the  first  part 


shall  not  be  responsible  for  a  deficiency  of 
water  caused  by  drought,  insufficiency  of 
water  In  the  river  from  natural  causes  only, 
interference,  obstruction,  hostile  diversion, 
floods  or  accidents;  provided,  that  the  parties 
of  the  first  part  use  due  diligence  in  main- 
taining the  full  supply  of  water  and  in  pro- 
tecting and  repairing  said  ditches  and  pipe 
lines. 

"Sixth — ^That  the  parties  of  the  flrct  part 
may,  at  their  option,  sell,  rent  and  distribute 
water  from  time  to  time  for  any  purpose 
whatever,  to  the  full  capacity  of  the  main 
ditch  or  canal  or  pipes  on  any  point  on  said 
ditch  or  canal  or  pipes,  either  on  or  off  of  said 
land  so  platted  on  said  plat,  as  aforesaid, 
not  exceeding  the  quantity  of  water  now, 
or  hereafter  owned,  appropriated  or  acquired 
by  tbem;  provided,  that  such  sale  or  diversion 
of  water  shall  not  reduce  the  volume  of 
water  In  said  main  canal  or  pipes  or  laterals 
below  the  requirements  of  irrigation,  domes- 
tic and  public  oses  on  lands  referred  to  in 
this  contract,  and  if  at.  any  time  the  quantity 
of  water  in  said  main  ditch  or  canal  shall 
fall  below  the  capacity  of  said  main  dltcb 
or  canal  or  pipes,  other  than  for  the  reasons 
above  specified,  then  each  water  right  or 
privilege  so  rented  or  otherwise  granted  by 
the  parties  of  the  first  part,  including  the 
right  of  the  party  of  the  second  part  by  virtue 
hereof,  shall  be  scaled  down  so  that  each 
person  entitled  to  water  from  said  main 
ditch  or  canal  or  pipes  or  from  said  laterals. 
Instead  of  receiving  the  qudntlty  he  would 
receive  if  said  main  canal  or  ditch  or  pipes 
were  full,  shall  only  receive  his  proportionate 
share  of  the  water  in  said  ditch  or  canal  or 
pipes,  and  the  quantity  so  received  shall 
satisfy  the  covenants  In  this  contract  con- 
tained. 

"Seventh — That  the  right  of  water  ac- 
quired by  the  party  of  the  second  part  under 
this  agreement  shall  be  appurtenant  to  said 
land,  and  shall  run  with  said  land  and  be 
transferred  only  by  transfer  of  the  same; 
and  all  covenants  herein  contained  to  be 
performed  by  the  party  of  the  second  part 
shall  run  with  and  bind  said  land. 

"Eighth — That  the  party  of  the  second 
part,  his  heirs,  personal  representatives  and 
successors  in  interest,  hereby  grants  to  the 
parties  of  the  first  part,  and  their  heirs  and 
assigns,  the  right  of  way  and  rights  of  way 
through,  upon  and  over  the  said  land  above 
particularly  described,  with  the  right  to 
enter  upon  the  same  for  the  purpose  of  con- 
structing and  using  thereon  canals,  ditches, 
pipes  and  laterals,  and  therein  conveying  and 
fiowing  water  to,  on  or  through  and  across 
said  land  so  platted  on  said  plat,  as  afore- 
said; and  also  for  the  purpose  of  making  all 
necessary  connections  with  said  canals, 
ditches,  pipes  and  laterals,  and  for  maintain- 
ing, caring  for  and  repairtng  the  same  at  any 
and  all  times  during  the  continuance  of  this 
contract. 
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"Xlnth — ^That  the  party  of  tbe  second  part, 
and  bis  successors  in  interest  In  said  land 
above  particularly  described,  hereby  promises 
and  agrees  and  covenants  to  pay,  and  shall 
and  will  annually  pay  to  the  party  of  the 
first  part,  their  heirs  or  assigns,  at  Sacra- 
mento City,  in  gold  coin  of  the  United  States, 
on  the  Ist  day  of  November  for  the  year  Apr. 
1,  1900,  and  until  June  1st,  1940,  the  follow- 
ing prices  and  rates  for  said  water  for  Irri- 
gating purposes,  to  wit:  (a)  For  all  water 
used  for  irrigating  citrus  fruits,  the  sum  of 
$4  per  acre  per  year;  (b)  for  all  water  used 
to  irrigate  deciduous  trees  and  vines,  In- 
cluding olive  trees  three  years  old  and  over, 
alfalfa,  garden  truck  or  berries,  $3  per  acre 
per  year;  (c)  for  dmlduous  trees  and  vines, 
less  than  three  years  old,  $2  per  acre  per 
year;  (d)  for  grain,  $1  per  acre  per  year; 
(e)  for  domestic  uses,  including  water  for 
household  purposes,  lawn  and  garden,  not 
exceeding  2,000  square  feet,  $1  per  month. 
The  maximum  quantity  of  water  allowed  for 
any  of  said  purposes  being  on  the  basis  of 
600  gallons  in  twenty-four  hours  for  each  $1 
per  year  charged  for  Its  use.  All  sums  which 
shall  become  due  under  this  contract.  If  not 
paid  at  maturity,  shall  bear  Interest  at  the 
rate  of  10  per  cent  per  annum  until  paid, 
and  if  suit  Is.  brought  for  the  collection  of 
the  same,  tbe  party  of  the  second  part  agrees 
to  pay  all  costs  and  attorney's  fees  incurred 
in  the  collection  thereof,  and  all  such  sums 
and  such  cost  and  attorney's  fees  shall  be 
a  lien  upon  the  land  above  particularly  de- 
scribed. 

"Tenth — That  any  violation  of  this  agree- 
ment by  the  party  of  the  second  part,  his 
successors  or  assigns,  shall,  at  the  option 
of  the  parties  of  the  first  part,  their  heirs 
and  assigns,  render  this  agreement,  except 
eiibdivisions  seventh  and  elgbtii,  null  and 
void. 

"Eleventh— That  the  parties  of  the  first 
part  may,  at  all  times  during  tbe  continu- 
ation of  this  contract,  have  the  supervision 
of  the  use  and  distribution  of  said  water, 
and  may  adopt  and  enforce  any  and  ell  rea- 
sonable regulations  subject  to  the  provisions 
of  this  contract  for  the  use  and  distribution 
thereof,  and  all  such  regulations,  when  adopt- 
ed by  them,  and  notice  duly  given  to  Uie 
party  of  the  second  part,  shall  be  binding  up- 
on the  party  of  the  second  part  and  said 
land  above  particularly  described;  and  on 
and  before  the  first  day  of  April  of  each 
year  the  party  of  the  second  part  shall  desig- 
nate In  writing  to  the  parties  of  the  first 
part  the  quantity  of  water  he  requires  for 
all  or  any  of  the  purposes  mentioned  in  the 
ninth  subdivision  hereof,  and  unless  such  no- 
tice is  given,^  the  quantity  of  water  that  the 
party  of  the  second  part  shall  receive  that 
year  for  all  or  any  such  purposes  shall  be 
optional  to  the  parties  of  the  first  part,  sub- 
ject to  the  conditions  set  forth  In  article  six 
'6)  of  this  contract,  and  the  reasonable  re- 


quirements for  water  of  tbe  party  of  the 
second  part 

"Twelfth — That  the  right  to  use  water  for 
irrigating  said  land  above  particularly  de- 
scribed, as  hereinbefore 'provided,  is  optional 
with  the  party  of  the  second  part  from  year 
to  year,  subject  to  the  covenants  and  agree- 
ments  hereinbefore   contained,   and   to   the 
regulations  adopted  by  tbe  parties  of  tbe  first 
part  for  such  use;  provided,  that  at  the  time 
of  signing  this  contract  party  of  tbe  second 
part  may  bind  himself  to  use  continuously  a 
I  definite  quantity  of  water  each  year  this  con- 
•  tract  continues  in  force  with  which  to  irrigate 
I  said  land  above  particularly  described.    The 
;  quantity  to  be  so  used  to  be  agreed  upon 
;  and  expressed  in  this  contract  at  the  time  of 
:  the  signing  thereof,  subject  to  such'modlflca- 
I  tlon  or  change  from  time  to  time  as  the 
i  nature  and  need  of  the  land  and  the  products 
:  may  demand,  and  if  so  agreed  upon  and  es- 
j  pressed,  the  party  of  the  second  part  shall 
:  pay  for  the  same  the  prices  and  rates  speci- 
!  fled  in  subdivision  ninth  (9)  hereof,  less  a 
i  discount  of  twenty-five  (25)   per  cent.,   and 
I  thereafter   each  year  during   the  time  this 
contract  continues  in  force  be  shall  be  en- 
I  titled  to  the  quantity  so  fixed,  subject  to  the 
limitations,  restrictions  and  conditions  bere- 
I  Inbefore    contained.     Second    party   desiring 
under  this  clause  to  provide  for  5  acres  of 
lemons  and  10  acres  of  oranges,  other  trees 
desired  to  be  irrigated  to  be  optional  with 
second  party  from  year  to  year: 
"J.  F.  Thompson, 

Party  of  the  Second  Part    [Seal.] 
"0.  W.  Clarke.  [Seal.] 

"H.  G.  Smith.  [Seal.] 

"A.  N.  Buchanan.  [Seal.] 

"The  within  and  foregoing  contract  be- 
tween the  parties  herein  named  Is  hereby,  in 
pursuance  of  a  resolution  duly  adopted,  rec- 
ognized and  adopted  as  the  contract  of  tbe 
North  Fork  Ditch  Company,  the  successor  In 
interest  of  C.  W.  Clarke,  H.  G.  Smith,  and  A. 
N.  Buchanan,  and  to  the  extent  and  effect 
that  they  are  affected,  this  company  shall 
be  affected. 

"In  witness  whereof,  the  North  Fork  Ditch 
Company  has  hereunto  subscribed  Us  name 

and  aflixed  Its  seal  this day  of  July, 

1900. 

"[Seal.]  C.  W.  Clarke,  Pres. 

"A.  N.  Buchanan,  Sec'y." 

The  plaintiffs  were  grantees  of  J.  F. 
Thompson,  both  as  to  the  lots  mentioned  and 
the  water  right  set  out.  The  petition  alleges 
that  the  said  land  of  plaintiffs  was  and  Is 
contiguous  to  and  within  the  flow  of  the 
main  pipe  line  of  defendant  for  the  carrying 
of  water,  and  Is  under  cultivation.  Tbe  peti- 
tion sets  forth:  That  the  water  rates  are  due 
and  payable  on  the  1st  of  November  of  each 
year,  and  the  irrigating  season  is  from  Apr.il 
1st  to  November  10th.  Plaintiffs  notified  de- 
fendant, before  tbe  Irrigating  season  of  1904 
commenced,  of  tbe  amount  of  water  tb^ 
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wonld  need.  That  defendant  Is  furnishing 
plaintiffs  with  water  for  Irrigating,  but  In 
quantities  less  than  20,400  gallons  of  water 
per  day  during  the  irrigating  season,  and  that 
this  is  delivered  at  irregular  intervals,  and 
defendant  states  that  it  will  not,  at  any  time, 
furnish  any  greater  quantity  of  water.  That 
any  less  quantity  than  the  maximum,  as  spec- 
fled  in  the  water  right,  is  wholly  Inadequate 
and  insufflcicnt  That  said  Thompson  would 
not  hare  purchased  said  lots  if  it  had  not 
been  for  the  terms  and  conditions  of  the 
water  right,  nor  would  be  have  planted  said 
lots  to  trees,  and,  but  for  the  said  water 
right,  the  plaintiffs  would  not  have  purchased 
said  lots  from  said  Thompson.  Without  the 
maximum  quantity  of  water  the  trees  will 
be  permanently  Injured.  That  defendant  has 
at  all  times  been,  and  is,  the  owner  of  a  suffi- 
cient quantity  of  water  to  supply  plaintiffs 
with  all  the  water  necessary  for  their  use. 

Under  these  conditions,  facts,  and  circum- 
stances, and  the  limitations  found  in  the 
water  right  above  set  out  in  full,  can  the  writ 
of  mandate  be  invoiced  to  compel  the  defend- 
ant to  do  what  the  plaintiffs  claim  it  should 
do?  The  water  appropriated  by  defendant 
for  its  system  is  taken  from  the  North  Forlc 
of  the  American  River,  and  Is  appropriated 
for  the  purpose  of  selling,  renting,  and  fur- 
nishing for  irrigation  and  other  useful  pur- 
poses, and  it  is  therefore  in  the  exercise  of 
a  public  trust,  and,  of  course,  owes  a  public 
duty  which  the  law  will  require  It  to  perform 
irrespective  of  any  contract.  The  Constitu- 
tion of  California  provides  (section  1,  art.  14) 
that  "the  right  of  all  water  now  appropriat- 
ed, or  that  may  hereafter  be  appropriated, 
for  sale,  rental,  or  distribution.  Is  hereby  de- 
clared to  be  a  public  trust"  Section  552, 
Civ.  Code,  also  provides:  "Whenever  any 
person  who  is  cultivating  land  on  the  line 
and  within  the  flow  of  any  ditch  owned 
by  such  corporation,  has  been  furnished  water 
by  it,  with  which  to  Irrigate  his  land,  such 
person  shall  be  entitled  to  the  continued 
use  of  said  water,  upon  the  same  terms  as 
those  who  have  purchased  their  land  of  the 
corporation."  Not  only  is  the  land  of  plain- 
tiffs being  cultivated  and*  within  the  flow  of 
the  ditcb  and  water  system  of  defendant, 
but  it  Is  a  part  of  the  tract  for  which  the 
water  was  appropriated  by  defendant  to  Irri- 
gate, and  there  is  therefore  a  duty,  under  the 
law,  resting  upon  the  defendant  to  furnish 
this  tract  of  land  with  water;  and,  had  the 
defendant  failed  to  furnish  such  water,  It 
could  be  compelled  by  a  writ  of  mandate 
to  furnish  It  in  the  quantity  needed.  If  it  (the 
defendant)  has  a  sufficient  supply  for  all  the 
lands  within  the  flow  requiring  water. 

As  we  understand  the  duties  Imposed  on 
corporations  whIA  have  appropriated  water 
for  sale  and  for  irrigating  purposes,  before 
they  can  be  compelled  to  perform  that  duty, 
there  must  exist  the  following  conditions; 
the  same  appearing  In  the  complaint  or  peti- 
tion  for  a  writ:    (1)  The  land   for  which 


water  is  sought  to  Irrigate  must  lie  within  the 
flow  of  said  water  ditch;  (2)  a  showing  that 
such  corporation  has  the  water  in  quantity 
required  to  supply  tlie  one  demanding  and  all 
the  others  equally  entitled  (see  Price  v.  River- 
side li.  &  I.  Co.,  56  Cal.  439)  ;  (3)  that  notice 
be  given  the  Irrigating  company  of  the 
amount  of  water  required  (Price  v.  River- 
side L.  &.  I.  Co.,  supra);  and  (4)  payment  of 
the  rates  or  tender  thereof  when  due,  and  an 
allegation  of  willingness  to  pay  when  due 
(Price  V.  Riverside  L.  &  I.  Co.,  supra).  All 
of  the  prerequisites  are  admitted  to  be  nec- 
essary by  the  appellants,  except  the  second, 
for  they  set  them  out  in  the  complaint,  and, 
as  to  the  second,  plaintiffs  allege  that  de- 
fendant "is  the  owner  of  a  sufficient  quantity 
of  water  to  supply  plaintiffs  with  all  the 
water  necessary  for  their  use,"  and  do  not  al- 
lege, as  we  think  they  must,  that  the  quantity 
is  sufficient  to  supply  plaintiffs,  and  all  others 
entitled  to  water,  the  quantity  required. 
Each  water  taker  in  a  municipality,  by  pay- 
ing the  rates  flxed,  has  a  right  to  use  a  rea- 
sonable quantity  of  the  water  appropriated 
for  public  use,  to  be  used  in  a  reasonable 
manner  (McCrary  v.  Beaudry,  67  Cal.  120, 
7  Pac.  264),  and  this  evidently  depends  upon 
the  supply  of  water;  but  the  right  of  one 
member  is  no  greater  than  that  of  each  of  the 
others.  To  illustrate,  if  the  supply  should 
run  so  low  during  any  season  that  there  re- 
mained only  enough  to  supply  domestic  uses 
alone,  the  water  company  could  not  supply  to 
any  one  individual  water  for  irrigating  a 
lawn  or  garden,  and  refuse  to  supply  water 
to  others  for  the  same  purpose.  While  there 
are  doubtless  many  differences  between  the 
rules  governing  the  waterquestion.  when  being 
supplied  to  the  inhabitants  of  a  municipality, 
and  when  being  supplied  alone  to  agricultural 
lands  for  irrigation,  yet  we  think  the  same 
rule  applies  to  both,  so  far  as  supply  Is  con- 
cerned, except  that  in  the  case  of  one  within 
the  municipality  would  not  be  required  to 
allege  the  supply  was  sufficient  to  furnish  all 
the  Inhabitants  alike. 

In  Price  v.  Riverside  L.  ft  I.  Co.,  supra, 
which  was  a  mandamus  case,  defendant  be- 
ing a  corporation  formed  to  appropriate  and 
furnish  water  to  irrigate  certain  lands  of  a 
colony,  plalntKTs  lands  were  a  part  of  the 
colony  to  be  Irrigated.  The  court  held  the  de- 
fendant was  "bound  to  furnish  plaintiff  with 
water  to  Irrigate  his  lands  on  payment  of  the 
rates  flxed  In  the  manner  prescribed  by  law ; 
it  having  the  water  to  furnish.  The  case  shows 
that  defendant  has  an  ample  supply  of  water 
to  furnish  the  quantity  demanded  by  those 
entitled .  to  receive,  including  the  quantity 
alleged  on  agreement  to  be  needed  by  plain- 
tiff." It  was  also  held  in  that  case  that  the 
rates  which  the  defendant  may  charge  had 
never  been  fixed  In  the  manner  required  by 
law,  but  that  defendant  had  flxed  the  rates 
and  could  not  be  permitted  to  refuse  water 
to  one,  otherwise  entitled  to  receive  it,  who 
should  offer  to  pay  their  rates.    And  that  is 
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the  case  here.  In  that  case  there  was  not 
^offlcient  demand,  presumably  made,  nor  of- 
fer to  pay  .the  rates,  and  this  was  taken  ad- 
vantage of  by  special  demurrer.  Merrill  v. 
South  Side  Irrigation  Company,  112  Cal.  426, 
44  Pac.  720,  which  was  cited  by  plaintiffs  In 
support  of  their  contention  that  a  writ  must 
issue  to  compel  defendants  to  furnish  the 
amount  of  water  asked.  In  that  case  the 
mandate  did  Issue  and  was  upheld  on  the 
ground  that  the  defendant,  in  running  its 
main  pipe  line,  passed  over  the  lands  of 
plaintiff,  said  plaintiff  having  conveyed  a 
right  of  way  to  defendant  for  that  purpose, 
the  consideration  being  an  understanding 
that  plaintiff  could  have  water  from  defend- 
ant's said  pipe  to  Irrigate  bis  land,  "the  west 
half  of  the  southeast  quarter  of  section  21, 
etc.,  to  the  extent  of  one-half  the  flow  of. a 
twenty-two  inch  round  pipe,  twice  per  month, 
for  36  hours  each  time,  once  on  or  about 
the  first  day  of  each  month,  and  once  on  or 
about  the  15th  day  of  each  month,"  upon 
tender  of  payment  of  reasonable  and  custom- 
ary charges;  and  after  defendant  had  sup- 
plied this  water  for  use  on  plaintiff's  land  for 
a  considerable  time  it  extended  its  pipe  line 
beyond  and  below  the  land  of  the  plaintiff, 
and  began  supplying  water  for  lands  afong 
the  extension  of  Its  pipe  line,  and  then  took 
from  plaintiff,  and  sold  to  others,  the  water 
it  bad  been  accustomed  to  furnish  her.  The 
defendant  was  In  the  exercise  of  a  public 
use,  and  bad  the  water  to  supply  her  as  de- 
manded, and  the  writ  Issued.  In  that  case  it 
would  seem  the  contract  the  defendant  made 
with  plaintiff  was  ma^e  prior  to  the  exten- 
sion of  defendant's  main  line,  and  certainly 
not  with  a  view  by  either  party  thereto 
to  furnishing  other  land  below  plaintiff's 
with  water  for  irrigating  same,  while  in  the 
•case  at  l)ar  the  contract  of  water  right  was 
entered  Into  with  the  express  view  of  supply- 
ing all  others  in  the  San  Juan  grant  with 
water  in  the  same  quantity  according  to 
trees  planted,  and  so  forth,  as  to  the  plaintiff. 
The  water  right  contained  this  clause: 
"Water  will  be  delivered  [at  any  point  on  the 
main  line]  to  the  grantees  *  •  *  who  are 
the  owners  of  water  rights  under  the  before 
mentioned  contract,  at  the  following  rates 
per  acre  per  year,  such  rates  to  be  enforced 
with  each  after  the  first  year;  for  oranges 
and  nurseries  $4.00;  for  deciduous  trees  and 
vines  over  tbree  years  old,  for  alfalfa,  gar- 
den truck  and  berries,  $3.00;  for  trees  and 
vines  less  than  three  years  old  $2.00;  for 
ST&in  $1.00.  Water  for  domestic  purposes 
shall  be  charged  for,  for  each  household  of 
six  persons  or  less  at  the  rate  of  $1.00  per 
month  and  a  proportionate  rate  for  a  number 
in  excess  of  six  persons."  The  defendant, 
under  the  water  right  contract,  had  the  right 
to  sell  and  deliver  water  to  lands  either  on 
or  off  the  lands  in  the  said  San  Juan  grant, 
providing  that  each  sale  or  diversion  of  water 
should  not  reduce  the  volume  of  water  In 
its  main  canal  or  pipes  below  the  require- 


ments of  Irrigation,  domestic  and  public  uses 
on  the  San  Juan  grant  lands,  and  if,  at  any 
time,  the  quantity  of  water  should  be  reduced 
from  any  cause  other  than  selling  water  for 
other  purposes  than  those  mentioned,  "then 
each  water  right  or  privilege  so  rented  or 
otherwise  granted  by  the  parties  of  the  first 
part,  including  the  right  of  the  parties  of 
the  second  part  by  virtue  thereof,  shall  be 
scaled  down  so  that  each  person  entitled  to 
water  from  said  main  ditch,  or  canal  or  pipes, 
or  from  said  laterals,  instead  of  receiving  the 
quantity  he  would  receive  it  said  main  canal 
or  ditch  or  pipes  were  full,  shall  only  re- 
ceive bis  proportionate  share  of  the  water  In 
said  ditch  or  canal  or  pipes,  and  the  quan- 
tity so  received  shall  satisfy  the  covenants  in 
this  contract  contained."  It  will  thus  be 
seen  that,  when  the  water  right  was  con- 
veyed to  the  grantors  of  plaintiffs,  all  per- 
sons purchasing  and  owning  lands  In  the 
part  of  the  San  Juan  grant  subdivided  and 
brought  under  cultivation  would  own  a  sim- 
ilar water  right  contract,  and  would  be  Just 
as  much  entitled  as  plaintiff  to  water  to  Ir- 
rigate bis  trees,  vines,  grain,  and  so  forth, 
and  to  give  to  plaintiffs  the  quantity  of  water 
demanded  might  deprive  many  others  of  the 
water  they  might  be  entitled  to ;  and,  as  said 
by  the  learned  judge  of  the  trial  court,  "in 
I  the  absence  of  a  pleading  that  there  are  no 
I  others  who  are  entitled  to  the  common  bene- 
fit of  the  various  contracts  attached  to  plain- 
tiffs' complaint,  or  of  a  statement  of  their 
number,  the  court  might  render  a  Judgment 
in  favor  of  plaintiffs,  giving  them  such  ao 
amount  of  available  water  as  would  render 
the  court  powerless.  In  a  subsequent  suit  by 
another  party,  based  upon  the  identical  in- 
struments here  relied  upon,  and  equally 
entitled  with  these  plaintiffs,  to  render  a 
similar  Judgment  In  the  latter  case." 

In  our  opinion  the  petition  must  state  that 
the  defendant  has  water  in  sufilcfent  quan- 
tity, not  only  to  supply  plaintiffs,  but  to  sup- 
ply all  water  takers  in  compliance  with  the 
legal  duty  Imposed  upon  the  defendant.  A^ 
the  complaint  falls  In  this  respect,  it  falls  to 
state  facts  sufficient  to  entitle  plaintiffs  to 
the  writ  of  mandate  prayed  for. 
The  Judgment  is  aflOrmed. 


I  concur: 


CHIPMAN,  P.  J. 


McLaughlin,  J.  I  concur  in  tbe  order 
affirming  tbe  Judgment  But  I  do  not  desire 
to  be  understood  as  concurring  in  the  view 
that  rights  purely  contractual,  even  though 
they  relate  to  the  sale,  rental,  or  distribution 
of  water,  can  be  enforced  through  the  medi- 
um of  the  writ  of  mandate.  Mandate  will 
issue  only  to  compel  tbe  performance  of  an 
act  which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station. 
Water  appropriated  for  sale,  rental,  or  distri- 
bution is  a  public'  use,  and  subject  to  the  reg- 
ulation and  control  of  the  state.  Const,  art.  14, 
S  1.    Hence,  every  person,  company,  or  corpo- 
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ration  engaged  In  the  sale,  rental,  or  distribu- 
tion of  water  may  be  compelled  to  furnish'  wa- 
ter to  ail  who  require  it,  to  the  full  extent  of 
the  supply  of  water  under  the  control  of  such 
person,  company,  or  corporation.  This  is  a 
duty  specially  enjoined  by  law,  and  mandate 
will  He  to  enforce  it.  But  the  legal  duty  of 
the  respondent  in  the  case  at  bar  is  measur- 
ed and  limited  by  the  quantity  of  water 
which  it  has  the  ability  to  supply.  When 
the  supply  Is  exhausted  by  the  require- 
ments of  those  having  a  legal  right  to  its  use, 
the  legal  duty  as  to  all  others  ceases.  There- 
fore it  was  incumbent  upon  petitioners  to 
show  in  their  petition,  not  only  that  respond- 
ent had  suflicient  water  to  supply  their  de- 
mand, but  that  it  had  such  quantity  over  and 
above  the  amount  of  water  actually  being 
supplied  to  those  entitled  to  demand  and  re- 
ceive water.  The  contractual  duties  of  re- 
spondent extend  to  the  full  amount  of  water 
which  it  agreed  to  furnish,  but  Its  legal  duty, 
enforceable  by  mandate,  extends  only  to  the 
surplus  water  which  remains  subject  to  pe- 
titioner's use  and  demand  after  the  needs  of 
others  actually  receiving  water,  and  entitled 
thereto  by  reason  of  prior  demand  and  use, 
have  been  satisfied.  In  my  opinion,  there- 
fore, the  right  asserted  under  the  contract  Is 
a  false  quantity  in  determining  petitioners' 
right  to  the  particular  remedy  and  relief 
here  sought  The  petition  Is  framed  on  the 
theory  thai,  because  respondent  contracted 
to  furnish  a  certain  definite  quantity  of 
water,  mandate  will  lie  to  compel  It  to  do  so. 
This  being  the  case,  the  majority  opinion 
might  be  construed  as  holding  that  this 
would  follow  If  the  omitted  statement  of 
fact  had  been  Inserted.  Waiving  considera- 
tion of  all  other  rights  arising  under  this  or 
similar  contracts,  I  am  of  the  opinion  that  it 
is  only  rights  to  water  arising  under  the 
Constitution  and  statutes  which  can  be  en- 
forced by  jnandate,  and.  hence  deem  It  prop- 
er. If  not  necessary,  that  the  ground  of  my 
concurrence  should  be  separiately  stated. 


(2  Cal.  App.  377) 

SMITH  v.  FARMERS'  &  MERCHANTS' 
BANK. 

(Court  of  Appeal.  Third  District,  California. 
Dec.  9,  1905.) 

1.  MoiTET  Received — Obligation. 

Where  one  has  money  which  he  knows  be- 
longs to  another,  and  knows  that  it  is  his  duty 
to  pay  it  over,  he  may  be  sued  for  money  bad 
and  received. 

[Ed.   Note.— For  cases  In  point,  see  vol.  35, 
Cent.  Dit.  Money  Received,  j  1.] 

2.  Samb— Receipt  fbom  Thibo  Person. 

Whore  an  agent,  having  money  due  the 
principal,  pays  it  to  a  third  person,  who  knows 
how  the  agent  held  the  money,  he  takes  it  tor 
the  use  and  benefit  of  the  principal,  who  may 
maintain  an  action  for  it  against  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  85, 
Cent.  Dig.  Money  Received,  f  31.] 

8.  Same— Complaint— Sufficiency. 

A  complaint,  in  an  action  against  a  bank, 
alleged  that  K.  sold  certain  butter  as  plaintiCTs 


agent  and  deposited  a  specified  amonnt  of  the 
proceeds  of  sale  in  defendant  bank,  which  knew 
that  the  money  was  held  bv  K.  solely  as  agent 
for  plaintiff,  but  retained  the  sum  in  question 
and  refused  to  pay  it  to  plaintiff.  Held,  that 
the  complaint  was  not  demurrable ;  there  having 
been  no  necessity  for  joining  K.  as  a  defendant, 
it  not  being  necessary  to  show  that  defendant 
was  a  party  to  the  contract  Ijetween  plnintiff 
and  K.,  and  it  appearing  that  K.  had  himself 
set  anart  the  specified  sum  as  plaintiU's  money, 
so  that  there  was  no  necessity  for  an  accounting. 

Appeal  from  Superior  Court,  Yolo  County; 
H.  M.  Alberry,  Judge. 

Action  by  J.  H.  Smith  against  the  Farmers' 
&  Merchants'  Bank.  From  a  Judgment  dis- 
missing the  action,  and  from  an  order  sus- 
taining a  demurrer  to  the  complaint,  plain- 
tiff appeals.    Reversed. 

Clarji  &  Clark,  for  appellant  A.  C.  Hus- 
ton, for  respondent 

BUCKLES,  J.  This  is  an  appeal  from 
the  Judgment  dismissing  the  actiou  and  the 
order  sustaining  the  demurrer.  The  com- 
plaint alleges:  That  between  January  14. 
1001,  and  March  3,  1904,  the  plaintiff  and 
44  others  delivered  to  one  A.  G.  McKerlie 
certain  milk  and  cream,  the  property  of 
plaintiff  and  the  other  44  persons,  upon  au 
agreement  that  said  McKerlie  would  make 
the  same  Into  butter  for  said  persons  and 
as  their  agent  mttrket  the  butter  for  them, 
receive  the  proceeds  thereof,  retain  two  cents 
on  every  pound  of  such  butter,  and  pay  over 
to  such  persons  "to  each  person  that  por- 
tion of  the  whole  proceeds  of  sales  which  the 
quantity  of  butter  made  from  the  milk  or  cream 
delivered  by  such  person  bear  to  the  quantity 
made  from  that  delivered  by  all  such  per- 
sons." That  said  McKerlie  received  the 
milk  and  cream  delivered  to  him  and  made 
the  same  into  butter  except  about  20  per 
cent,  thereof  and  sold  the  butter  for  said 
persons,  and  also  the  20  per  cent  of  cream 
and  milk.  The  complaint  then  proceeds: 
"That,  between  said  two  dates,  defendant 
herein,  well  knowing  that  said  A.  G.  McKer- 
lie held  said  proceeds  of  sales  mentioned  in 
paragraph  3  hereof  solely  for  and  as  agent 
of  said  persons  hereinafter  mentioned  and 
solely  for  the  purpose  of  returning  the  same 
to  said  persons,  and  well  knowing  the  said 
proceeds  of  sales  were  property  of  the  said 
persons,  and  well  knowing  all  the  facts  and 
matters  alleged  and  set  forth  In  paragraph 
2  and  3  hereof,  received  from  said  A.  G.  Mc- 
Kerlie, agent  as  aforesaid,  after  said  A.  O. 
McKerlie  had  fully  taken  out  and  appropriat- 
ed his  said  agreed  two  cents  for  each  pound 
of  butter  made,  and  fully  taken  out  therefrom 
all  expenses  of  receiving  and  marketid^  all 
cream  sold,  a  portion  of  said  proceeds, 
amounting,  as  the  plaintiff  Is  informed  and 
believes  and  upon  such  Information  and  belief 
alleges,  to  the  sum  of  sixteen  hundred  and 
fifty  dollars  ($1,650).  That  since  receiving 
the  same  said  defendant  has  retained,  held, 
and  kept  said  sum  and,  though  requested 
BO  to  do  by  said  persons  and  by  plaintiff,  has 
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refused  and  still  refuses  to  pay  tbe  sdme  or 
any  part  thereof  to  said  persons  or  to  plaio- 
tlff.  Said  sum  so  received  by  defendant  was 
had  and  received  by  defendant  for  the  use 
and  benefit  of  the  persons  hereinafter 
named."  Alleges  nonpayment  by  McKerlle 
to  plaintiff  or  tbe  other  said  persons,  and 
that  he  never  returned  to  plaintiff  and  such 
persons,  or  any  of  them,  any  part  of  the 
proceeds  of  said  butter,  and  that  tbe  same 
is  due.  Alleges  assignment  to  plaintiff  of 
the  claims  of  tbe  other  persons  whose  names, 
with  the  amount  of  cream  and  milk  furnish- 
ed by  each,  and  the  amount  of  money  due  to 
each  from  the  butter  and  cream ,  sold  by 
McKerlie.  Alleges  that  defendant  received 
"about  i«»/i»o  of  the  amount  ($1,908.20) 
and  portion  of  said  proceeds  of  sales  belong- 
ing to  and  agreed  to  be  returned  to  each  of 
said  persons  by  said  A.  O.  M<£erlle,  agent, 
as  aforesaid." 
The    demurrer    is    general    and    special: 

(1)  That  the  complaint  does  not  state  facta 
snfflcient  to  constitute  a  cause  for  action; 

(2)  that  it  appears  that  no  contract  was  ever 
made  between  plaintiff  and  defendant  or 
between  McKerlle  and  defendant  for  tbe 
benefit  of  plaintiff;  (3)  the  complaint  shows 
no  obligation  in  either  law  or  equity  in  favor 
of  plaintiff  against  the  defendant;  (4)  that 
no  contract  was  ever  made  between  plain- 
tiff and  defendant  and  that  defendant  was 
never,  and  is  not  now,  a  party  to  any  con- 
tract respecting  the  matters  alleged  in  the 
complaint  in  favor  of  plaintiff  or  to  any 
contract  creating  any  obligation  in  favor  of 
plaintiff  and  against  the  defendant;  (5)  that 
it  appeared  that  defendant  never  had  any 
knowledge  of  the  matters  and  transactions 
alleged  as  occurring  between  plaintiff,  his 
assignors,  and  A.  O.  McKerlle;  (6)  that  it 
appears  the  milk  and  cream  were  delivered 
to  McKerlle  with  full  authority  on  bis  part 
to  dispose  of  the  same  and  It  does  not 
appear  that  defendant  received  any  moneys 
from  McKerlie  in  any  manner  other  than  in 
the  ordinary  course  of  business,  in  good 
faith  and  for  value;  (7)  that  it  is  not  alleged 
that  defendant  has  not  repaid  to  McKerlle 
tbe  money  sued  for,  and  it  is  not  alleged 
that  McKerlie  has  not  now  the  said  money; 
(8)  that  plaintiff  and  his  assignors  are  now 
estopped  from  claiming  anything  from  de- 
fendant because  tbe  complaint  shows  tbey  de- 
livered their  property  to  McKerlle  and  vest- 
ed him  with  apparent  ownership-  and  know- 
ingly permitted  him  to  deal  with  It  as  bis 
property.  There  are  other  objections  alleged 
by  this  demurrer,  among  which  are:  (14) 
That  there  is  a  defect  of  parties,  in  that 
the  said  A.  G.  McKerlie  is  a  necessary  and 
proper  party  to  the  determination  of  said 
answer;  (15)  that  the  complaint  is  uncer- 
tain in  not  alleging  the  facts  constituting 
the  pretended  agency  between  McKerlie 
and  plaintiff;  (IQ  that  it  appears  from  the 
complaint  that  McKerlle  did  not  have  any 
specific  funds  In  bis  hands  to  pay  to  plain- 


tiff, and  that  It  appears  that  tbe  moneys 
paid  defendant  were  not  paid  from  the  spe- 
cific fund  derived  from  the  sale  of  said 
butter  and  cream;  and  that  it  does  not  ap- 
pear that  when  McKerlle  paid  said  moneys 
to  defendant  that  he  did  not  have  the  funds 
in  his  hands  with  which  to  pay  plaintiff.  It 
does  not  appear  upon  which  of  the  grounds 
tbe  demurrer  was  sustained  or  whether  upon 
all.  Tbe  plaintiff  declined  to  amend,  and 
judgment  was  given  in  favor  of  the  defend- 
ant and  against  the  plaintiff,  and  tbe  action 
was  dismissed,  the  defendant  to  recover  its 
costs. 

The  agreement  between  McKerlle  and 
plaintiff  and  his  assignors  was  a  simple  one, 
requiring  no  extraordinary  amount  of  In- 
telligence to  understand  just  what  it  meant 
McKerlle  was  to  receive  the  milk  and  cream 
they  should  bring  bim.  He  was  to  take  the 
butter  therefrom,  sell  it  for  the  best  price 
obtainable,  retain  two  cents  a  pound  for  bis 
compensation,  and  pay  the  balance  of  the 
proceeds  of  such  sales  to  tbe  persons  named 
In  proportion  to  the  milk  and  cream  furnished 
by  each;  and  in  the  absence  of  any  other 
contract  agreement  or  understanding  be- 
tween McKerlle,  the  defendant,  and  tbe  per- 
sons who  bad  furnished  the  cream  and  milk. 
It  would  seem  certain  he  is  a  proper  party 
and  that)  he  should  be  made  a  party  defend- 
ant to  tbe  action.  But  where  one  has  money 
In  bis  bands  which  he  knows  to  belong  to 
another,  and  It  is  his  duty  to  pay  it  over, 
he  may  be  sued  for  money  had  and 
received.  Chung  Kee  v.  Davidson,  102  Cal. 
188,  36  Pac.  519.  The  complaint  here  alleges 
that  tbe  defendant  the  bank,  knew  that  MC' 
Kerlle  held  the  money  which  be  had  received 
from  tbe  sale  of  butter  for  plaintiff  and 
his  assignors,  and  when  he  turned  It  over  to 
the  defendant  it  was  the  property  of  plain- 
tiff and  his  assignors,  and  that  he  received 
said  money  for  the  use  and  benefit  of  tbe 
persons  named.  If  the  defendant  knew  this 
$1,650  belonged  to  the  people  named  In  the 
complaint,  and  knew  it  received  it  as  "money 
had  and  received"  for  the  use  and  benefit  of 
such  persons,  to  be  paid  over  to  such  persons, 
then  the  law  raises  a  promise  on  tbe  part 
of  tbe  defendant  to  do  so.  Quimby  v.  Lyon, 
63  Cal.  3^  and  cases  cited;  also  County  of 
Colusa  V.  County  of  Glenn,  124  Cal.  508, 
57  Pac;  477.  We  think  the  complaint  shows 
the  defendant  bad  such  knowledge,  and  there- 
fore the  suit  is  against  the  right  defendant 
and  joining  A.  G.  McKerlie  as  defendant 
was  unnecessary.  This,  then,  disposes  of 
objections  2,  3,  4,  6,  and  14  In  favor  of 
plaintiff. 

It  is  not  material  that  the  complaint  falls 
to  show  that  the  defendant  was  a  party  to 
the  contract ,  between  McKerlie  and  plain- 
tiff, so  long  as  it  alleges  knowledge  independ- 
ent that  McKerlle  held  the  $1,650  solely  for 
the  use  and  benefit  of  plaintiff  and  hl<i 
assignors  and  that  It  came  to  its  bands  for 
the  same;  neither  is  It  material  to  allege  a> 
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to  whether  said  money  was  received  by  Mo 
Eerlle  as  an  agent  of  plaintiff  or  came  to 
him  In  the  capacity  of  the  seller  of  prop- 
erty belonging  to  him,  so  long  as  the  bank 
is  alleged  to  have  known  be  held  the  pro- 
ceeds of  the  sale  of  butter  for  the  use  and 
benefit  of  the  plaintiff  and  these  other  peo- 
ple. The  agreement  of  McKerlle  was  that 
he  would  take  the  cream  and  milk  of  these 
people,  make  the  butter  therefrom,  sell  the 
same,  take  two  cents  for  every  pound  of  said 
butter,  and  return  the  balance  to  said  per- 
sons. The  bank  may  not  have  had  the 
knowledge  the  complaint  alleges  it  had  when 
it  took  the  money,  and  may  have  received 
it  in  the  ordinary  course  as  a  deposit  of 
money  belonging  to  McKerlie,  or  may  have 
received  It  on  a  debt  due  It  from  McKerlie, 
or  in  any  other  way;  but  that  is  not  the 
question  here.  We  are  dealing  with  the 
sufficiency  of  the  complaint  and  nothitig  more, 
and  are  not  concerned  as  to  what  the  facts 
may  be,  as  will  be  developed  by  the  proof 
when  the  case  comes  to  trial.  In  his  brief, 
respondent  argues  that  as  the  plaintiff 
could  not  have  sued  McKerlie  for  the  specific 
moneys  received  as  the  proceeds  of  the 
butter,  as  n  specific  fund,  but  could  only 
sue  as  a  debtov  after  an .  accounting,  he  is 
therefore  estopped  from  suing  the  bank  to 
recover  the  same.  But  the  allegations  of 
the  complaint  show  that  McKerlie  himself 
set  this  money  ($l.GoO)  aside  as  the 
money  belonging  to  these  people,  and  placed 
it  in  the  bank  for  their  use  and  benefit  ana 
that  the  bank  knew  this.  The  authorities 
cited  by  respondent  doubtless  announce  the 
truth  as  to  sales,  the  rights  of  vendee  and  ven- 
dor, and  agents  and  bailments;  but  under 
the  view  we  take  of  this  complaint  and  demur- 
rer, it  would  be  of  no  assistance  to  quote  them 
here.  In  addition  to  what  is  said  above  it 
will  be  noted  that  the  complaint  alleges  that 
A.  G.  McKerlie  was  the  agent  of  plaintiff 
and  the  other  persons  named,  and  that  the 
sale  of  the  butter  was  as  agent,  and  the 
holding  of  the  proceeds  was  as  agent,  ana 
that  defendant  knew  all  these  facts.  If 
money  Is  paid  over  to  a  third  person  by  tbe 
agent,  and  the  third  person  knew  the  agency 
and  all  matters  connected  with  the  same, 
bow  the  agent  acquired  and  held  the  money, 
then  such  third  person  takes  such  money 
for  the  use  and  benefit  of  the  principal  and 
becomes  liable  to  the  principal,  and  such 
principal  may  sue  such  third  person  to  col- 
lect the  money.  We  do  not  thiuk  tbe  com- 
plaint subject  to  the  charge  of  uncertainty 
In  any  matter  material;  neitiier  is  it  ambigu- 
ous or  unintelligible.  We  have  examined 
critically  every  objection  raised  by  the  de- 
murrer, and  conclude  the  same  should  have 
been  overruled. 

The  Judgment  Is  reversed,  and  the  court 
below  directed  to  overrule  the  demurrer. 

We  concur:    CHIi'MAN,  F.  J.;  MCLAUGH- 
LIN, J.  I 


a  Cal.  A.  400) 
McMAHON  et  al.   ▼.    HETCH-HBTCnX   A 
YOSEMITB  VALLEYS  RY.  CO.  OF 
CALIFORNIA  et  al. 

(Court  of  Appeal,   Third   District.  California, 
Dec   9,   1905.) 

1.  TeiaI/— Verdict. 

A  verdict,  "We  *  •  •  find  a  verdict  In 
favor  of  [Aaintiff,"  is  against  both  defendants. 

2.  Jqdoment— Conformity  to  Verdict. 

The  clerk  may  not  enter  a  judgment  against 
one  only  of  tbe  defendants  on  a  venlict  against 
both  of  them,  thougb  there  is  evidence  to  sup- 
port tbe  verdict  as  against  such  defendant  only. 

3.  New  TriaIt— Insufficient  Verdict. 

There  is  a  mistrial,  requiring  a  new  trial, 
where  there  is  a  verdict  for  plaintiff  against 
one  defendant  only,  and  no  verdict  for  or 
against  tbe  other  defendant. 

4.  Railroads— FiBEs—KviDENCE. 

In  an  action  against  a  railroad  company 
for  a  fire  alleged  to  have  been  sc-t  by  spnrks 
from  an  engine,  evidence  of  emissioo  of  sparks 
by  engines  about  the  time  of  or  a  little  before 
the  time  of  tbe  fire  is  ndmissible. 

(Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  g  1T22.J 

5.  Same— Negligence. 

Where  a  railroad  company  negligently  al- 
lows combustible  material  to  accumulate  on  itk 
right  of  way  and  a  spark  from  its  engine  sets 
it  on  fire,  the  use  of  the  best  of  appliances  to 
prevent  the  escape  of  sparks  will  not  excuse  tiie 
company's  negligence  in  other  particulars. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  {  1U7U.J 

Appeal  from  Superior  Court,  Tuolumne 
County;  G.  W.  Nicol,  Judge. 

Action  by  James  A.  McMabon  and  others 
against  the  Hetch-Hetcby  &  Yosemtte  Valleys 
Railway  Compiuiy  of  California  and  another. 
Judgment  for  plaintiffs.  Defendants  appeal. 
Reversed. 

F.  P.  Otis,  for  appellants.  HL  W.  Hol- 
land, for  respondents. 

Mclaughlin,  J.  This  is  an  action  to 
recover  damages  resulting  from  a  fire  start- 
ed by  sparks  from  a  locomotive.  The  oom- 
plaint  alleges  that  the  defeudunts  negligent- 
ly permitted  dry  grass,  leaves,  and  other  com- 
bustible material  to  remain  on  tbe  track  and 
right  of  way  of  a  railroad  owned  and  oper- 
ated by  them,  and  that  by  reason  of  the 
negligent  and  careless  manner  in  which  the 
defendants  and  their  servants  and  employes 
ran  and  managed  the  locomotives  and  cars 
on  said  railroad  sparks  of  fire  escaped  from 
a  locomotive  and  Ignited  and  set  fire  to  such 
conibustlble  material,  which  fire  spread  to 
adjoining  lands,  where  tbe  property  of  plain- 
tiffs was  situated,  and  burned  and  destroy- 
ed said  property  to  their  damage  in  the  sum 
of  $809.  The  defendant  West  Side  Lumber 
Company  denied  that  it  at  any  time  owned 
or  bad  an  interest  in  such  railroad,  or  was 
engaged  in  operating  the  same.  Both  defend- 
ants united  In  denying  the  other  allegations  of 
the  complaint.  The  cause  was  tried  before 
a  jury,  and  the  verdict  rendered  reads  as  fol- 
lows: "We,  the  jury  In  the  iihove-fntltled 
action,  find  a  verdict  ia  tavor  of  the  ylalu- 
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tiffs  In  the  stun  of  $300.00  damages."  The 
Judgment  entered'by  the  clerk,  after  the  usual 
preliminary  recitals,  contains  a  copy  of  the 
verdict,  and  concludes  by  adjudging  and  de- 
creeing that  the  plaintiffs  do  hare  and  re- 
coTer  of  and  from  the  Hetch-Hetchy  &  Yose- 
mlte  Valleys  Railway  Company  of  California, 
one  of  the  defendants  in  said  action,  the  sum 
of  1300,  with  costs.  The  defendants  appeal 
from  the  judgment  and  from  the  order  deny* 
Ing  their  motion  for  a  new  trial. 

The  verdict  is  strictly  within  the  issues 
made  by  the  pleadings;  and,  this  being  the 
case,  the  clerk  had  no  authority  to  enter  a 
Judgment  at  variance  with  the  verdict  as 
recorded.  Code  Civ.  Proc.  !  664;  Ency.  PI. 
&  Pr.  vol.  11,  pp.  904,  905;  Id.,  vol.  18,  pp.  429 
et  seq.,  448,  451 ;  Watson  v.  8.  F.  R.  R.  Co., 
50  Cal.  624;  Patochl  v.  C.  P.  R.  R.,  52  Cal. 
90.  In  entering  a  Judgment  on  a  verdict  or 
findings,  the  clerk  performs  a  ministerial 
duty,  and  he  can  nc4thar  enlarge  nor  abridge 
the  scope  of  the  judgment.  Crlm  v.  Kessing, 
89  Cal.  478,  26  Pac.  1074,  23  Am.  St.  Rep.  491 ; 
County  of  Sacramento  v.  C.  P.  R.  R.  Co.,  61 
Cal.  255 ;  Ency.  PI.  &  Pr.  vol,  18,  p.  448.  It 
Is  said  that  the  verdict  does  not  support  the 
view  that  the  Jury  found  against  both  of  the 
defendants,  but  imanswerable  rules  of  logic 
make  it  clear  that  It  is  against  both  ornelther 
of  them.  It  must  be  construed  as  a  verdict 
against  both,  upon  which  a  judgment  against 
both  jointly  should  have  been  entered.  Enc 
PI.  &  Pr.  vol.  11.  pp.  856,  857;  McLaughlin  v. 
Kelly,  22  Cal.  222 ;  WInans  v.  Christy,  4  Cal. 
76,  60  Am.  Djc.  597.  The  cause  was  at  is- 
sue as  to  both  of  the  defendants,  and  the 
Jury  was  called  upon  to  determine  the  Issues 
of  fact  presented  by  the  pleadings.  Schultz 
V.  McLean,  76  Cal.  609,  18  Pac.  775;  Enc. 
PI.  &  Pr.  vol.  11.  pp.  865.  866.  This  duty  they 
performed,  and  their  verdict  when  recorded 
was  conclusive  evidence  as  to  the  facts  In 
Issue.  The  clerk  could  not  change  or  disre- 
gard the  verdict,  however  erroneous  the  con- 
clusion of  the  jury  may  have  seemed.  He 
could  not  pass  upon  the  weight  or  sufficiency 
of  the  evidence,  and  enter  Judgment  accord- 
ing to  his  idea  of  what  the  verdict  should 
liave  been. 

Respondents  argue  that  there  was  no  evi- 
dence to  establish  the  liability  of  the  West 
Side  Lumber  Company,  and  hence  that  the 
Judgment  was  properly  entered  against  the 
other  defendant.  Waiving  the  rule  as  to  the 
limited  authority  of  the  clerk  In  the  premises, 
we  cannot  Imagine  how  the  fact  that  there  Is 
no  evidence  to  support  the  verdict  can  aid 
the  jtidmnent.  The  verdict  was  against  both 
defendants  as  Joint  tort-feasors,  and  the  judg- 
ment slnules  ont  one  only  as  liable.  This 
the  law  will  not  tolerate.  If  the  finding  or 
verdict  be  against  all  defendants,  and  the 
judgment  runs  nealnst  one  only,  the  latter 
Is  clearly  preludlced.  A  judgment  must  be 
supported  by  the  verdict,  and  manifestly  -this 
jndgment  Is  not  so  supported.  Tnie  the  ver- 
dict as  to  the  West  Side  Lumber  Company 
Is  unsupported  by  the  evidence,  but  this  fact 


simply  destroys  the  verdict  The  jury  hav- 
ing found  by  their  verdict  that  both  defend- 
ants were  jointly  liable,  we  cannot  remodel 
that  verdict  or  make  a  new  one,  fixing  a 
several  liability  for  the  whole  sum  on  one  of 
them.  When  a  verdict  is  hot  supported  by 
the  evidence,  the  law  provides  several  modes 
of  correcting  the  error.  Code  Civ.  Proc.  %i 
647,  650,  652  (6),  ?62,  956.  In  such  a  casei 
appellate  courts  will  not  make  verdicts  or 
findings  contrary  to  the  conclusion  of  Jury 
or  court  (Blood  v.  La  Serena  L.  &  W.  Co., 
113  CaL  230,  41  Pac.  1017,  45  Pac.  252),  but 
will  remand  the  cause  for  a  new  trial.  Maine 
Boys,  etc.,  Co.  v.  Boston  T.  Co.,  37  Cal.  40. 
Although  we  can  gee  no  escape  from  the  con- 
clusion that  the  verdict  is  joint,  reversal  must 
follow,  even  if  respondent's  Interpretation 
of  its  terms  be  accepted  as  correct  If  that 
construction  be  adopted,  then  the  Jury  failed 
to  find  on  the  issues  raised  by  the  pleadings. 
The  West  Side  Lumber  Company,  In  common 
with  its  codefendant,  was  entitled  to  a  ver- 
dict or  Judgment  one  way  or  the  other,  and. 
If  the  Jury  failed  to  find  on  Issues  presented 
by  that  corporation,  there  was  a  mistrial. 
Schultz  V.  McLean,  76  Cal.  609,  18  Pac.  775 ; 
Rankin  v.  C.  P.  R.  R.  Co.,  73  Cal.  94.  15  Pac. 
67.  And  it  Is  now  too  late  to  correct  the  er- 
ror In  any  other  mode  than  by  a  retrial.  The 
court  or  Jury  may  find  against  one  or  more 
of  several  defendants.  Code  Civ.  Proc.  S 
679.  But  there  must  be  a  finding  or  ver- 
dict for  or  against  each  defendant. 

Tbe  evidence  as  to  the  emission  of  sparks 
by  engines  about  the  time  of  the  fire  or  a 
little  before  was  admissible.  Liverpool  Ins. 
Co.  V.  S.  P.  Co.,  125  Cal.  441,  58  Pac.  55. 
Many  other  alleged  errors  In  the  admission 
of  evidence  will  not  be  noticed  for  reasons 
stated  In  People  v.  Woon  Tuck  Wo.  120  Cal. 
297,  52  Pac.  833.  and  Humphrey  v.  Pope  (Cal. 
App.)  82  Pac.  223.  Instruction  No.  1,  request- 
ed by  plaintiff,  read  as  a  whole,  contains  a 
correct  statement  of  the  law.  If  the  defend- 
ants negligently  allowed  combustible  mate- 
rial to  accumulate  upon  their  track  and  right 
of  way,  and  a  spark  from  one  of  their  locomo- 
tives set  It  on  fire,  the  use  of  the  best  of  ap- 
pliances to  prevent  the  escape  of  sparks 
would  not  excuse  Its  negligence  In  other  par- 
ticulars. It  was  error  to  refuse  to  give  de- 
fendants' Instruction  No.  1.  The  plaintiffs 
were  bound  to  prove  the  cause  of  action  stat- 
ed In  their  complaint  and  this  instruction 
simply  told  the  jury  that  they  must  prove 
their  case.  We  do  not  deem  It  necessary  to 
discuss  other  assignments  of  error  in  giving 
or  refusing  Instructions.  Suffice  It  to  say 
that  Instructions  numbered  14,  16.  and  18. 
requested  by  defendants,  entirely  ignore  the 
rule  that  a  railroad  company  must  use  rea- 
sonable diligence  and  care  In  preventing  a 
fire  occasioned  by  sparks  from  spreading  from 
their  right  of  way  to  adjoining  lands. 

The  judgment  and  order  are  reversed. 

We  concur:  CHIPMAN,  P.  J.;  BUCK- 
LES, J. 
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In  re  GALLBHER. 

(Court   of   Appeal,    First   District,   California. 
Dec.    8,    1905.) 

L   OUABDIAN  AND  WARD— UiGUTS  OF  PARENT. 

Under  the  express  provisions  of  Code  Civ. 

Proc.  S   1751,  the  father  of  a  child  under  14 

years  of  age,   if  a  fit,   proper,  and  competent 

person,  is  absolately  entitled  to  the  guardian- 

.  ship  of  such  child.  , 

[Ed.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Guardian  and  Ward,  §§  4,  25.] 

2.  Same  —  Pboceeoings  fob  Afpointuent  — 
Evidence. 

Evidence  that  at  the  time  an  infant  child 
was  placed  in  the  care  of  its  maternal  aunt 
she  was  obliged  to  buy  it  a  pair  of  shoes  and 
a  bonnet  because  it  did  not  possess  such  articles 
was  insufficient  to  warrant  a  finding  that  at 
that  time  when  the  child  was  six  months  of 
age  the  father  had  failed  and  refosed  to  prop- 
erly care  for  it 

3.  Parent  and  Child— Contbact  fob  Custo- 
dy—Tebmination. 

An  oral  agreement,  by  which  a  father  gave 
his  child,  when  six  months  of  age,  to  the  child's 
maternal  aunt  to  raise,  was  revocable  at  the 
father's  election. 

(Ed.  Note. — For  cases  in  point,  see  voL  37, 
Cent.  Dig.  Parent  and  Child,  §  8.] 

4.  GUABDIAN  AND  WaBD— RiOHTS  OF  FaTHEB 

—Competency— Evidence— Findings. 

In  a  proceeding  for  the  appointment  of  a 
guardian  for  a  child  under  14  years  of  age, 
evidence  held  insufficient  to  warrant  a  finding 
that  the  child's  father,  who  applied  for  the 
child's  custody,  had  either  deserted  or  abandon- 
ed the  child,  or  that  he  was  profligate,  indolent, 
intemperate,  and  an  improper  person  to  be 
awarded  such  custody. 

Appeal  from  Superior  Court,  Santa  Clara 
County ;  M.  H.  Hyland,  Judge. 

Application  by  Mary  Marshall  to  be  ap- 
pointed guardian  of  the  person  of  Lizzie  Gal- 
leher,  a  minor.  From  an  order  granting  such 
petition  and  refusing  to  appoint  Fred  W. 
Galleher,  the  child's  father,  he  appeals.  Re- 
versed. 

R.  B.  Tappan,  for  appellant  J.  P.  Sex, 
for  respondent. 

HALL,  J.  This  is  an  appeal  from  an  order 
appointing  Mary  Marshall  guardian  of  the 
person  of  Lizzie  Galleher,  a  child  aged  about 
three  years  at  the  time  of  the  filing  of  the 
petition.  The  appellant,  Fred  W.  Galleher, 
is  the  father  of  the  child,  and  the  respondent, 
Mary  Marshall,  is  its  maternal  aunt  The 
mother  of  the  child  died  when  the  child  was 
but  a  few  days  old,  and  the  father  subse- 
qoently,  under  circumstances  hereinafter  de- 
tailed, placed  the  Infant  with  Mrs.  Mary 
Marshall,  where  It  remained  until  these  pro- 
ceedings were  begun  by  the  filing  of  a  peti- 
tion In  the  superior  court  by  Mrs.  Marshall 
for  her  appointment  as  guardian  of  the  child. 
It  Is  alleged  in  the  petition  of  respondent 
that  the  child  has  been  abandoned  by  her 
father  for  more  than  two  years  last  past, 
and  that  the  father  Is  not  a  fit,  or  proper, 
or  competent  person  to  have  the  care,  custody, 
or  control  of  said  minor,  in  this:  that  he  Is 
shiftless,  improvident,  and  lacks  Industry, 
is  addicted  to  drink,  and  is  financially  unable 


to  provide  for  the  wants  of  the  said  minor, 
and  that  be  has  no  reasonable  place  for  the 
maintenance  of  said  child,  and  has  and  will 
neglect  her,  and  Is  of  bad  repute  for  Industry 
and  sobriety.  The  father  of  the  child  filed 
an  answer,  wherein  he  took  Issue  with  the 
,  above  statements  of  the  petitioner,  and  asked 
that,  if  the  court  found  It  necessary  to  ap- 
point a  guardian  for  the  child,  be  be  appoint- 
ed such  guardian.  The  court  found  that  ap- 
pellant, over  three  years  ago,  and  when  the 
minor  child  was  of  the  age  of  six  months, 
deserted  and  abandoned  the  said  minor  child, 
and  ever  since  said  time  has  so  continued  to 
desert  and  abandon  the  said  minor  child; 
that  he  is  not  a  fit,  or  proper,  or  competent 
person  to  have  the  care,  ctistody,  or  control 
of  said  minor  child;  that  be  Is  a  sbiftleas 
and  Improvident  person,  without  Industry, 
and  lacking  In  integrity  and  honesty,  and  bar- 
ing no  reasonable  place  for  the  maintenance 
of  the  said  minor  child,  vr  a  home  or  a  place 
of  abode  for  said  minor  child ;  that  from  the 
death  of  the  mother  of  the  child  up  to  t  > 
time  of  the  abandonment  of  the  child,  when 
It  was  six  months  of  age,  appellant  failed 
and  refused  to  properly  care  for  said  child. 
The  court  made  other  findings  along  the  same 
lines,  tending  to  sustain  the  allegation  that 
appellant  is  not  a  fit,  or  proper,  or  competent 
person  to  have  the  care  of  bis  own  child. 
These  findings  are  challenged  by  appellant 
as  not  being  supported  by  the  evidence. 

It  Is  well  settled  In  this  state  that  a  parent 
is  entitled  to  the  guardianship  of  his  child 
under  the  age  of  14  years.  If  be  is  a  fit, 
proper,  and  competent  person,  in  perference 
to  any  other  person.  Code  Civ.  Proc.  i  1751 ; 
Guardianship  of  Salter,  a  Minor,  142  CaL 
412,  76  Pac.  61;  In  re  Campbell,  a  Minor, 
130  CaL  3S0,  62  Pac.  613.  In  the  Campbell 
Case,  after  discussing  the  provisions  of  sec- 
tion 1751,  Code  of  Civil  Procedure,  It  Is  said: 
"The  fact  of  the  competency  or  Incompetency 
of  the  father  was  therefore  the  controlling 
question  in  the  case ;  and,  as  there  is  no  find- 
ing on  the  point,  the  findings  must  be  regard- 
ed as  Insufficient  to  support  the  order  ap- 
pealed from."  In  the  Salter  Case  the  court 
again  lays  down  the  rule  that  the  competency 
or  incompetency  of  the  father,  where  the  con- 
test Is  between  the  father  end  a  person  other 
than  the  mother,  is  the  controlling  question, 
and  then  says:  "Nor  is  the  right  of  the  fa- 
ther, he  being  competent,  to  have  the  custody 
and  control  of  his  child  at  all  affected  by  the 
finding  of  the  court  relative  to  the  health  of  the 
child,  and  the  better  opportunity  he  would  have 
for  fresh  air  and  exercise  at  the  home  of  his 
grandmother  than  at  the  residence  of  bis 
father."  The  necessity  for  an  affirmative 
showing  as  to  the  incompetency  of  the  fatber 
is  recognized  by  respondent,  and  accordingly, 
as  we  have  seen,  such  an  allegation  Is  con- 
tained in  her  petition  and  a  corresponding 
finding  made.  And  the  only  question  present- 
ed is  as  to  the  sufficiency  of  the  evidence  to 
sustain  the  findings  on  that  question. 
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Before  taking  up  a  dlscasslon  of  the  evi- 
dence upon  this  point.  It  may  be  conceded 
tbat  the  eridence  abundantly  shows  that  Mrs. 
Marshal]  is  in  every  way  a  proper  person  to 
have  the  care  of  the  child,  and  Is  well  able 
and  willing  to  give  her  good  care,  and  Is  evi- 
dently much  attached  to  the  child.  The  evi- 
dence shows,  without  contradiction,  that 
about  a  month  after  the  death  of  the  mother 
of  the  child  the  father  removed  from  San 
Jose  to  Alameda,  and  took  the  babe  with 
him.  On  the  train  be  fed  her  warm  milk, 
and  on  arriving  at  Alameda  took  her  to  a 
Mrs.  Rafferty,  who  kept  the  child  tor  several 
months,  and  was  paid  for  so  doing  by  the 
father.  He  next  put  it  In  charge  of  'a  Mrs. 
Schultz,  who  kept  bouse  for  him  and  cared 
for  the  baby.  The  child  became  111  and  was 
next  placed  in  the  care  of  a  Mrs.  Jamison, 
where  It  remained  until  placed  in  charge  of 
Mrs.  Marshall,  which  was  done  when  the 
child  was  six  months  old,  and  upon  her  re- 
quest and  solicitation,  three  times  made, 
through  her  brother  to  Mr.  Galleher,  the 
father  of  the  child.  There  is  not  one  word 
of  evidence  that  these  women  who  cared  for 
the  child  in  Alameda  did  not  give  it  good 
care,  or  were  not  good  and  competent  women. 
One  of  them,  Mrs.  Jamison,  complains  that 
she  was  paid  but  $8  for  her  services;  but 
slie  does  not  suggest  that  the  child  was  neg- 
lected. There  is  no  contradiction  of  the  tes- 
timony that  the  father  paid  the  other  women 
for  their  care  of  the  child.  It  was  further 
shown  ttiat,  when  the  child  was  sick  In  Ala- 
meda, it  was  attended  by  a  physician,  for 
which  Mr.  Galleher  still  owes.  The  only  evi- 
dence in  the  record  that  the  child  was  in 
need  of  anything  when  in  Alameda  is  that, 
when  BIrs.  Marshall  took  her  to  remove  her 
to  San  Jose,  she  had  to  buy  her  a  pair  of 
shoes  and  a  bonnet,  as  the  child  did  not  have 
any.  We  do  not  think  this  Is  sufficient  evi- 
dence to  warrant  the  finding  that  from  the 
death  of  the  mother  up  to  the  time  of  the 
abandonment  of  the  child,  when  it  was  six 
months  of  age.  appellant  failed  and  refused 
to  properly  care  for  said  child.  It  is  true 
that  the  child  was  ill,  but  no  evidence  was 
offered  tending  to  sliow  that  it  was  neglected 
during  this  time.  On  the  contrary.  It  would 
appear  that,  considering  the  circumstances 
and  condition  of  life  of  appellant,  be  provided 
reasonably  good  care  for  the  child. 

We  now  come  to  a  consideration  of  the 
finding  as  to  abandonment  of  the  child.  As 
we  shall  see  when  we  examine  the  evidence 
on  this  point  this  finding  Is  based  upon  the 
fact  that  appellant,  at  the  solicitation  of 
Mrs.  Marshall,  gave  the  child  to  her  to  raise, 
and  made  no  provision  for  the  child's  sup- 
port by  himself,  Mrs.  Marshall  having  as- 
sumed that  charge.  .\n  agreement,  especial- 
ly if  oral,  whereby  a  parent  gives  his  child 
to  another  to  raise.  Is  generally  held  to  be 
revocable  at  any  tline.  Weir  v.  Marley  (Mo.) 
12  S.  W.  798,  6  L.  R.  A.  672;  State  v.  Bald- 
Win,  6  N.  J.  Eq.  454,  45  Am.  Dea  397;  Child 
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v.  Dood,  51  Ind.  484;  Drumb  ▼.  Keen,  47  Iowa, 
435;  Cook  v.  Bybee,  24  Tex.  278;  Poulke  ▼. 
People  (Colo.  App.)  86  Paa  640;  Brooke  t. 
Logan  (Ind.)  13  N.  E.  66!),  2  Am.  St  Rep. 
177;  In  re  Scarrltt  76  Mo.  665,  43  Am.  Rep. 
768.  Thus  in  Fouike  v.  People,  supra,  it  was 
held  that  a  father's  agreement  to  leave  his 
minor  child  with  its  aunt  has  no  mutuality, 
and  is  revocable  by  the  father  at  any  time. 
In  this  case  the  aunt  had  had  the  child  for 
about  two  years,  and  bad  spent  considerable 
sums  of  money  for  her  support  In  State  v. 
Baldwin.  5  N.  J.  Eq.  454.  45  Am.  Dec.  397, 
it  is  said:  "A  verbal  agreement  by  the 
father  committing  the  child  to  the  care  and 
custody  of  another  until  it  should  .attain 
its  majority  is  void,  and  such  child  will  be 
restored  to  its  father  upon  a  writ  of  habeas 
corpus.  That  the  parents  are  the  natural 
guardians  and  prima  facte  are  entitled  to  the 
custody  of  their  minor  children." 

The  findings  In  this  case  on  this  point  are 
so  drawn  as  to  give  the  impression  that  ap- 
pellant abandoned  a  aids  and  helpless  child 
to  Its  fate,  and  that  Mrs.  Marshall  there- 
upon took  the, child  to  her  heart  and  home 
and  cared  for  it  Thus  finding  19  Is  In  these 
words :  "That  the  said  child  when  so  aban- 
doned and  deserted  by  the  said  Fred  W.  Gal- 
leher was  dangerously  ill  and  momentarily 
expected  to  die.  That  in  such  condition  the 
said  child  was  deserted  and  abandoned  by 
the  said  Fred  W.  Galleher,  and  was  so  dan- 
gerously ill  and  its  life  despaired  of  when  the 
said  Mary  Marshall  took  the  said  child  and 
nursed  and  cared  for  and  attended  to  it  and 
ministered  to  Its  wants  and  necessities." 
Any  person -reading  this  finding,  and  several 
like  it  In  the  record,  would  suppose  that  the 
father  had  deserted  and  abandoned  a  sick  and 
helpless  infant  to  Its  fate,  and  that  after  being 
abandoned  It  was  rescued  by  Mrs.  Marshall. 
Yet  the  evidence  shows  beyond  question  that 
the  child  was  given  by  the  father  Into  the 
custody  of  Its  maternal  aunt,  Mrs.  Marshall, 
at  her  repeated  solicitation,  to  be  by  her 
raised  as  the  child  of  Mr.  Galleher.  In 
this  regard  the  evidence  Is  that  Mr.  Hogan, 
a  brother  of  Mrs.  Marshall,  frequently  called 
on  Galleher  and  the  baby  while  it  was  in 
Alameda,  and,  at  the  request  of  Mrs.  Mar- 
shall, on  three  dlCFerent  occasions  requested 
Mr.  Galleher  to  let  Mrs.  Marshall  have  the 
child.  At  this  time  the  child  was  ill,  and, 
though  cared  for  by  women  against  whom 
no  word  is  spoken,  it  was  not  In  the  care  of 
any  woman  related  to  It  by  the  ties  of  blood. 
Mrs.  Marshall,  its  aunt,  herself  the  mother  of 
a  little  girl  and  able  to  give  the  child  good 
care,  offered  to  take  it,  and,  upon  the  father 
consenting,  came  to  Alameda  and  took  the 
child  to  her  home  In  San  Jose.  Mrs.  Mar- 
shall in  her  testimony  makes  It  perfectly 
clear  that  she  expected  no  compensation  for 
her  work  of  love,  but  expected  to  herself  pro- 
vide for  the  child,  and,  in  fact,  she  did  do 
so.  It  Is  also  In  evidence  without  contra- 
diction that  it  was  understood  that  Mr.  Galle- 
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ber  sbould  be  kept  Informed  of  tbe  condition 
of  the  child  by  its  aunt  or  its  uncle  Hogan; 
and  it  is  in  evidence  without  contradiction 
that  Gaileber's  brother,  at  his  request,  fre- 
quently visited  the  child  and  kept  the  father 
advised  as  to  the  condition  of  the  child.  It 
Is  true  that  tbe  evidence  shows  that  during 
tbe  three  years  tbe  child  was  in  the  care  of 
Mrs.  Marshall  tbe  father  did  not  himself  visit  it 
more  than  three  or  four  times,  and  did  not 
contribute  to  its  support  save  to  send  it 
trifling  gifts  at  Christmas  and  birthdays. 
We  do  not  think  this  evidence  is  sufficient  to 
Justify  a  finding  that  the  father  deserted  and 
abandoned  bis  child  in  the  sense  in  which 
those  yords  are  used  in  the  findings.  On  tbe 
contrary,  such  evidence  rather  shows  that 
the  father  was  making  what  at  the  time 
was  a  prudent  provision  for  tbe  care  and 
nurture  of  his  Infant. 

Tbe  evidence  also  shows  without  contra- 
diction that  ever  since  Mr.  Galleber  came  to 
Alameda  he  has  worked  as  a  motorman  for 
tbe  Oakland  Transit  Company,  being  a  period 
of  three  years  and  three  months,  earning  in 
such  employment  $19  per  week,  that  be  has 
worked  almost  dally  during  {hat  time,  and 
that  be  is  now  married  to  a  woman  who  tes- 
tified to  ber  willingness  and  wish  to  take 
tbe  child  into  ber  home.  It  was  shown  with- 
out contradiction  that  Galleher  and  bis  pres- 
ent wife  reside  In  Alameda  in  a  rented  five- 
room  cottage,  furnished  with  carpets  and 
beds,  and,  though  not  as  well  off  financially 
as  the  Marsha  lis,  they  are  able  to  support 
tbe  child.  Depositions  were  read  wherein 
nine  residents  of  Alameda  testify  that  Gaile- 
ber's reputation  in  that  community  for  truth, 
veracity,  sobriety,  and  morality  is  good. 
Two  of  these  witnesses  are  officials  of  the 
company  for  which  be  works.  As  against 
this,  one  witness  testified  that  during  a 
period  of  three  months,  while  Galleber  rented 
a  portion  of  ber  bouse,  she  saw  him  under 
the  Influence  of  liquor :  "Once  be  was  a  good 
deal  under  the  influence  of  it.  He  plainly 
showed  tbe  signs  of  liquor."  That  they  (he 
and  bis  wife)  borrowed  household  necessaries 
and  money.  The  money  was  repaid,  but  the 
household  things  were  not  returned.  What 
they  were  is  not  shown.  It  was  also  shown 
that  be  still  owed  bills  that  accrued  while 
he  lived  at  San  Jose,  consisting  of  a  meat  and 
a  grocery  bill,  as  well  as  for  medical  attend- 
ance and  tbe  burial  of  bis  deceased  wife. 
This  evidence  does  not  justify  a  finding  that 
Galleher  Is  without  Industry,  or  that  be  has 
no  reasonable  place  for  tbe  maintenance  or 
the  abode  of  his  child.  His  neglect  to  pay 
bis  bills  under  the  circumstances  may  to  some 
extent  indicate  that  be  is  lacking  in  integ- 
rity, yet  we  do  not  think  it  is  sufficient  to 
justify  tbe  taking  from  a  father  his  natural 
right  to  the  custody  of  his  child. 

The  general  finding  that  Galleber  .is  not  a 
fit,  or  proper,  or  competent  person  to  have 
tbe  care,  custody,  or  control  of  his  own  child 
Is  not  sustained  by  tbe  evidence  as  we  have 


detailed  It,  and  which  we  think  Is  a  fair 
statement  of  the  evidence.  After  the  death 
of  tbe  mother  of  tbe  babe  at  its  birth  be 
seems  to  have  made  a  brave  struggle  to  care 
for  the  babe  where  he  could  have  it  with 
him  daily,  but  after  a  trial  of  about  six 
months,  when  tbe  babe  was  ill,  and  upon  tbe 
solicitation  and  offer  of  tbe  aunt  of  tbe  child, 
be  allowed  her  to  take  it.  He  is  now  again 
married,  and  able  to  discharge  that  duty 
toward  his  child  which  tbe  law  of  God  and 
nature,  as  well  as  tbe  law  of  man,  impose 
on  bim.^  Unless  be  has  been  shown  to  be  in- 
competent to  discbarge  that  duty,  be  sbould 
be  allowed  tbe  right  to  do  so.  We  do  not 
think  he  has  been  shown  unfit  or  incompe- 
tent to  baVe  the  custody  of  his  own  child. 
In  examining  the  evidence  in  this  case  we 
have  not  overlooked  tbe  rule  where  there  is 
a  conflict  in  the  evidence,  or  where  different 
conclusions  may  be  fairly  drawn  from  tbe 
evidence,  the  appellate  court  will  not  inter- 
fere with  the  action  ol*  tbe  trial  court  But 
we  have  considered  it  In  the  light  of  tbe  mle 
that  a  father  is  prima  facie  presumed  to  be 
competent  to  have  the  care  and  custody  of 
bis  child,  and  can  only  be  deprived  of  his 
right  by  an  affirmative  showing  that  be  is 
incompetent  He  is  not  shown  to  be  incom- 
petent by  proof  that  he  has  some  faults,  or 
that  be  has  not  been  or  is  not  an  ideal  parent 
There  must  be  such  a  showing  as  to  make  It 
appear  that  he  will  probably  fall  in  a  sub- 
stantial degree  to  discharge  bis  duty  toward 
bis  child. 

For  the  reasons  above  set  forth  the  order 
appealed  from  is  reversed. 


We  concur: 
ER,  J. 


HARRISON,    P.   J.;    COOP- 


(2  Cal.  App.  KO) 

In  re  POHLMANN'S  ESTATE. 

(Court  of   Appeal,    First   District,   California. 
Dec.  7,   1905.) 

1.  Homestead— Rights  of  Surviving  Minob 
C1111.DREN— Sei,bction  of  Houestead— Aa- 

THOBITY  OP  COUBT. 

Code  Civ.  Proc.  S  1465,  antliorisring  the 
conrt.  if  a  homeste-'fl  was  not  selected  in  the 
lifetime  of  the  decedent,  to  select  one  for  the 
use  of  the  surviving  husband  or  wife  and  the 
minor  children,  or,  "if  there  be  no  surviving 
husband  or  wife,  then  for  the  use  of  the  minor 
children,"  pives  the  court  power  to  set  apart  a 
homestead  for  minor  children  liaving  no  living 
j  parent 

2.  Same— Propebtt  Subject  to  Selection. 

Under  Code  Civ.  Proc.  i  14R5.  authorizing 
the  court  to  set  aside  a  homestead  for  the  minor 
children  of  a  decedent  out  of  any  property 
suitable  for  a  homestead,  the  court  may  set 
apart  as  a  homestead,  real  estate  on  which  de- 
cedent never  resided,  and  which,  therefore,  he 
could  not  have  declared  as  his  homestead. 

[Ed.  Note. — For  cases  I"  point,  see  vol.  25, 
Cent  Dig.  Homestead,  {  28S.] 

8.  Appeai/— Review— Objections  Not  Rais- 
ed AT  Hearing. 

Where,  in  proceedings  to  set  apart  a  home- 
stead for  the  use  of  the  minor  children  of  a 
decedent  the  objection  that  the  setting  apart 
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of  a  bomestead  would  deprive  the  execntor  of 
the  power  of  paying  the  ejcpcoses  of  adminis- 
trntion,  etc.,  was  not  made  at  the  hearing,  the 
objection  was  not  available  on  appeal. 

4.  KOMEBTEAD    —   PETITIOK     TO     SET     APABT 

Homestead — Parties. 

Since  the  court  has  authority  to  set  apart 
a  homestead  for  minor  children  of  a  decedent 
on  the  petition  of  any  friend  of  the  minors  or 
on  i^s  own  motion,  the  objection  that  the 
guardian  of  minors  has  no  authority  to  petition 
therefor  is  without  merit 

5.  Same  —  Rights  of  Minob  Cnii-DBEN  to 
Homestead  —  Tempobaby  Abcencb  tbom 
State— Effect. 

That  minor  children  of  a  decedent  were 
temporarily  absent  from  the  state  at  the  hearing 
of  a  petition  to  set  apart  a  bomestead  for 
them  did  not  deprive  them  of  the  right  to  have 
a  homestead  set  apart  or  talte  from  the  court 
the  power  to  make  the  order. 

Appeal  from  Superior  Court,  Santa  Clara 
County;    H.  D.  Tuttle,  Judge. 

Application  by  the  guardian  of  the  Infant 
heirs  of  H.  H.  Pohlmann,  deceased,  for  the 
setting  apart  certain  real  estate  to  the  heirs 
as  their  homestead.  Prom  an  order  granting 
the  application,  the  executor  of  the  deceased 
appeals.    Affirmed. 

Wm.  A.  Bowden  and  W.  H.  Johnson  for  ap- 
pellant   J.  B.  Kerwin,  for  respondent 

HARRISON,  P.  J.  Appeal  from  an  order 
In  probate  setting  apart  a  homestead  to  the 
minor  children  of  the  deceased.  The  above- 
named  H.  H.  Pohlmann  was  a  resident  of  the 
county  of  Santa  Clara,  and  died  In  that  coun- 
ty November  20,  1903,  leaving  two  minor  chil- 
dren, to  whom  by  his  last  will  and  testament 
he  gave  all  of  his  estate.  His  wife  had  pre- 
vlotisly  died,  and  the  respondent  Conrad 
Weller,  was  appointed  guardian  of  the  per- 
sons and  estates  of  the  minor  children.  Af- 
ter the  will  had  been  admitted  to  probate  the 
executor  returned  an  Inventory  of  the  estate, 
consisting  of  both  real  and  personal  property, 
the  personal  property  being  valued  at  about 
$900,  and  the  real  estate  consisting  of  a  tract 
of  land  of  about  14  acres  in  the  county  of  San 
Joaquin,  with  a  dwelling  house  thereon,  ap- 
praised at  the  sum  of  $1,360.  The  decedent 
had  not  selected  or  recorded  any  homestead 
In  his  lifetime,  and.  In  September,  1004,  the 
guardian  of  the  minor  children  presented  a 
petition  to  the  superior  court  to  set  apart  the 
above-named  real  estate  to  the  minor  children 
as  a  homestead.  The  executor  of  the  will, 
and  certain  others  claiming  to  be  creditors  of 
the  estate,  filed  opposition  thereto,  and  at  the 
hearing  of  the  petition  the  court  overruled 
the  objections  of  the  contestants  and  made  an 
order  setting  apart  the  real  estate  to  "the  said 
minors  for  a  homestead.  From  this  order 
the  executor  has  appealed.  No  appeal  has 
been  taken  by  either  of  the  other  contestants, 
ana  the  court  does  not  find,  nor  is  there  any 
evidence  set  forth  in  the  record,  that  either  of 
them  was  a  creditor  of  the  estate,  or  that  the 
deceased  left  any  creditors  at  his  death. 

1.  The  contention  of  the  appellant  that  a 
court  Is  not  authorized  to  set  apart  a  home- 


stead for  minor  children  who  have  no  living 
parent  is  contrary  to  the  language  of  the  stat- 
ute and  to  previous  decisions  of  the  Supreme 
Court  Section  1485,  Civ.  Code  Proc.,  au- 
thorizes the  superior  court  in  case  a  homestead 
was  not  selected  and  recorded  in  the  lifetime 
of  the  decedent  to  select  designate,  and  set 
apart  and  cause  to  be  recorded,  a  homestead 
for  the  use  of  the  surviving  husband  or  wife 
and  the  minor  children,  or,  '"if  there  be  no 
surviving  husband  or  wife,  then  for  the  use 
of  the  minor  children."  In  Estate  of  Davis, 
69  Cal.  458,  10  Pac.  671,  the  deceased  died 
testate,  leaving  two  minor  children,  but  no 
husband.  She  also  left  a  lot  with  a  dwelling- 
house  thereon  which.  In  her  will,  she  directed 
to  be  sold,  and  that  a  portion  of  the  proceeds 
should  be  given  to  her  brother.  The  supe- 
rior court  set  apart  this  real  estate  as  a  home- 
stead for  the  minor  children,  against  the  ob- 
jection of  the  brother,  and  the  order  was 
affirmed  by  the  Supreme  Court  In  Estate 
of  Still,  117  Cal.  509,  49  Pac  403,  It  was  held 
that  the  right  to  have  a  homestead  set  apart 
for  the  use  of  the  minor  children  is  para- 
mount to  the  right  to  a  family  allowance. 
In  that  case  a  family  allowance  had  been 
made,  but  the  widow  suffered  it  to  remain  un- 
paid until  its  accumulation  was  greater  than 
the  value  of  the  property  sought  to  be  set 
apart  and  then  lost  her  right  to  a  bomestead 
by  again  marrying.  An  order  setting  apart 
the  property  as  a  homestead  for  her  minor 
child,  discharged  of  any  claim  for  the  unpaid 
family  allowance,  was  sustained. 

2.  The  appellant  further  contends  that  a 
court  is  not  authorized  to  set  apart  as  a 
homestead  any  property  which  could  not  have 
been  dedicated  as  such  Immediately  precedtng 
the  death  of  the  deceased  (citing  In  support 
of  this  proposition  Estate  of  Ackerman,  80 
Cal.  208,  22  Pac.  141, 13  Am.  St  Rep.,  and  Es- 
tate of  Carriger,  107  Cai.  618,  40  Pac.  1032), 
and  that,  inasmuch  as  tue  deceased  never 
resided  upon  the  property  In  San  Joaquin 
county,  be  could  not  have  flled  a  declaration 
of  homestead  thereon.  The  Code  does  not  make 
it  requisite  that  the  deceased  should  have  re- 
sided on  the  property  at  the  time  of  his  death 
In  order  that  the  court  may  set  apart  a  bome- 
stead for  the  use  of  the  family,  but  author- 
izes the  court  to  set  apart  any  portion  of  the 
estate  which  Is  suitable  for  a  homestead.  It 
was  shown  at  the  hearing  that  the  property 
In  San  Joaquin  county  was  a  suitable  place 
for  a  family  to  live  in,  and  in  Estate  of  Levy, 
141  Cal.  646,  75  Pac.  301,  99  Am.  St.  Rep.  92, 
the  court  said:  "Admittedly  the  court  in 
probate  proceedings,  has  the  power  to  set 
apart  premises  as  a  bomestead.  If  they  be 
suitable  and  proper  for  residence  purposes, 
and  could  have  been  legally  selected  as  a 
homestead  during  the  continuance  of  the  mar- 
riage if  •the  parties  then  actually  resided 
thereon."  In  Estate  of  Ackerman  a  home- 
stead had  been  selected  In  the  lifetime  of  the 
deceuent,  which,  upon  her  death,  vested  in  the 
surviving  husband  with  all  Its  previous  attrl- 
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botes  of  a  homestead,  and  It  was  held  that  he 
was  not  entitled  to  have  another  homestead 
Bet  apart  to  bim  out  of  the  separate  estate 
of  his  wife.  In  Estate  of  Carrlger  the  prop- 
erty sought  to  be  set  apart  was  not  suscep- 
tible of  being  declared  a  homestead  for  the 
reason  that  it  was  held  by  the  deceased  in 
his  lifetime  as  a  traant  In  common  with  oth- 
ers. 

3.  The  appellant  further  urges  that  the 
effect  of  setting  the  property  apart  will  be  to 
deprive  him  of  the  power  of  paying  the  ex- 
penses of  administration,  funeral  expenses, 
and  taxes  chargeable  against  the  estate.  It 
is  a  sufficient  answer  to  this  that  no  objection 
of  this  character  was  made  at  the  hearing, 
and  it  does  not  appear  from  the  record  that 
there  are  any  items  of  this  nature  which  re- 
main unpaid.  It  does,  however,  appear  that 
the  executor  has  in  his  possession  upwards  of 
$900  of  personal  property  belonging  to  the  es- 
tate, which  the  court  must  have  deemed  to  be 
sufficient  for  all  such  payments. 

The  objection  that  the  guardian  of  tlie  mi- 
nors had  no  authority  to  present  the  petition. 
Is  without  merit  The  court  was  authorized 
to  set  the  homestead  apart  on  its  own  motion 
or  upon  the  petition  of  any  friend  of  the 
minors.  Neither  did  the  fact  that  the  minors 
were  temporarily  absent  from  the  state  at  the 
time  the  petition  was  beard,  deprive  them  of 
the  right  to  have  a  homestead  set  apart,  or 
tatce  from  the  court  the  power  to  make  the 
order. 

The  order  is  affirmed. 

We  concur:    COOPER,  J.;  EL&Jili,  J. 


(2  Cal.  App.  3U) 

WILLSON  T.  GREGORY. 

(Court  of  Appeal,  Second  District,  California. 
Dec.  1,  1905.) 

1.  ^AXES— Bbeach  of  Contbact— Findings- 
Evidence. 

In  an  action  for  breach  of  contract  to  pur- 
chase certain  oranges,  evidence  held  insufficient 
to  sustain  a  finding  that  tlie  price  which  plain- 
tiff obtained  for  the  fruit  after  defendant's 
refusal  to  accept  the  same,  was  the  best  price 
plaintiff  conld  have  obtained  in  tlie  market 
nearest  the  place  at  which  it  should  have  been 
accepted  by  defendant,  and  at  such  time  after 
the  refusal  by  defendant  to  perform  such  con- 
tract, as  would  have  sufficed  with  reasonable 
diligence  for  plaintiff  to  have  effected  a  resale. 

2.  Saue— Damages. 

In  an  action  for  breach  of  a  contract  to 
purchase  fruit,  the  value  of  the  property  in 
estimating  plaintiff's  damages  is  to  be  deemed 
the  price  wnioh  be  could  have  obtained  therefor 
in  the  market  nearest  to  the  place  at  which  it 
should  have  been  accepted  by  the  buyer,  and  at 
such  time  after  the  breach  of  the  contract  as 
would  have  sufficed  with  reasonable  diligence, 
for  the  seller  to  effect  a  resale  as  provided  in 
Civ.  Code,  5  3353. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  g§  109a-1102.J 

8.  Saue. 

In  an  action  for  breach  of  a  contract  to 
purchase  fruit,  plaintiff's  measure  of  damages 
in  case  the  property  had  not  been  resold  in  the 


manner  prescribed  by  Civ.  Code,  $  3049,  was  the 
excess,  if  any,  of  the  amount  due  from  the  buyer 
under  the  contract  over  the  value,  to  the  seller, 
together  with  the  excess,  if  any,  of  the  expense 
properly  incurred  in  carrying  the  property  to 
market  over  those  which  would  have  been  in- 
curred for  the  carriage  thereof  if  the  buyer  liad 
accepted  it 

[EJd.  Note. — For  cases  in  point  see  vol.  43, 
Cent  Dig.  Sales,  (§  1098-1102.] 
4.  Compromise  and  Settlement— Opekation 

—Bab  of  Action. 

Where,  in  a  suit  for  breach  of  a  contract  to 
purchase  certain  fruit,  the  court  found  that 
plaintiff  offered  to  deliver  the  balance  of  the 
fruit  on  December  4,  1900,  such  date  must  be 
taken  as  the  date  of  the  breach  of  the  contract 
sued  on,  and  as  the  date  of  the  origin  of  plain- 
tiff's cause  of  action,  which  was  not  therefore 
barred  by  the  settlement  of  a  former  suit 
brought  by  plaintiff  against  defendant  on  No- 
vember 28,  1900,  to  recover  the  purchase  money 
due  on  fruit  delivered  under  the  same  contract 

Appeal  from  Superior  Court,  San  Ber- 
nardino County ;  Benjamin  F.  Bledsoe,  Judge. 

Action  by  James  WlUson  against  A.  Greg- 
ory. From  a  judgment  in  favor  of  piaintifC, 
defendant  appeals.    Reversed. 

Frank  C.  Prescott  and  Prescott  &  Morris, 
for  appellant  Henry  M.  Willis,  for  respond- 
ent 

SMITH,  J.  Appeal  from  a  judgment  for 
the  plaintiff,  with  bill  of  exceptions  bringing 
up  the  evidence.  The  suit  was  brought  for 
damages  for  breach  of  a  contract;  by  the 
terms  of  which  plaintiff  agreed  to  sell  to  de- 
fendant to  be  delivered  at  defendant's  pack- 
ing house  at  Portersville,  a  certain  crop  of 
navel  and  seedling  oranges  for  the  price  of 
$1  per  packed  box  for  the  latter,  and  for  the 
former,  for  oranges  delivered  up  to  and  in- 
cluding November  10,  1900,  $1.75  per  packed 
box,  and  for  oranges  thereafter  delivered, 
$1.50.  The  defendant  received  and  paid  for 
a  portion  of  the  crop,  but  refused  to  receive 
the  balance. 

The  allegations  of  the  complaint  as  to  dam- 
ages are  in  effect  that  by  reason  of  the  breach 
of  said  agreement  by  defendant  plaintiff  was 
compelled  to  sell  the  remainder  of  his  crop  in 
ttie  open  market,  exercising  therein  due  and 
reasonable  diligence  and  obtaining  therefor 
as  much  as  he  could  under  ttte  market  prices 
and  prevailing  conditions;  that  the  amount 
received  therefor  was  $648.81;  and  that  the 
difference  between  the  agreed  price  and  the 
amount  received  by  plaintiff  was  the  sum  of 
$740.19,  etc.  The  finding  of  the  court  upon 
the  same  point  Is  in  effect  that  upon  the  re- 
fusal by  the  defendant  to  accept  the  remain- 
der of  the  crop  the  plaintiff  made  efforts  to 
sell  the  same  in  Portersville,  but  was  unable 
to  do  so;  that  thereupon  the  plaintiff  deliver- 
ed the  remainder  of  the  crop  to  the  Fay  Fruit 
Company  of  that  place  to  be  sold  on  couanis- 
slon;  that  plaintiff  was  unable  to  sell  or 
otherwise  to  dispose  of  the  crop;  that  the 
fruit  delivered  was  sold  by  plaintiff,  through 
the  Fay  Fruit  Company  on  commission,  with 
reasonable  diligence;  and  that  the  sum  re- 
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ceived.  "after  deducting  all  the  expenses  in- 
curred by  plaintiff  In  effecting  the  resale," 
was  as  alleged  by  the  plalnUff,  $048.81.  It  is 
further  found  that  this  "was  the  best  price 
which  plaintiff  could  have  obtained  therefor 
In  the  market  nearest  to  the  place  at  which 
it  sliould  have  been  accepted  by  the  defend- 
ant, and  at  such  time  after  the  refusal  of  the 
defendant  to  perform  said  contract  as  would 
bare  snfhced  with  reasonable  diligence  for 
the  plaintiff  to  effect  a  resale."  But  from 
the  evidence  It  appears,  without  substantial 
contradiction,  that  the  market  price  of  orang- 
es at  Portersvllle  during  the  periods  re- 
ferred to  was  much  higher,  and  there  was  no 
evidence  as  to  the  value  of  the  fruit  in  any 
other  market ;  nor  was  there  any  evidence  or 
■  finding  as  to  the  market  nearest  to  Porters- 
vllle, or  as  to  where  or  when  the  oranges 
were  sold.  It  is  clear,  therefore, '  that  this 
portion  of  the  finding  Is  not  sustained  by  the 
evidence,  and  that  It  must  be  disregarded. 

Upon  the  remaining  facts  found  it  Is  also 
clear  that  the  findings  fall  to  show  that  the 
plaintiff  was  entitled  to  the  damages  found 
and  adjudged  to  him.  The  rule  of  damages 
in  such  cases  as  the  present  is  as  prescribed 
in  section  3311,  subd.  2,  and  section  3353,  of 
the  Civil  Code.  It  appears,  however,  from 
the  evidence,  that  on  the  28th  day  of  Novem- 
ber, 1900,  a  suit  was  brought  by  the  plaintiff 
against  tbe  defendant  for  the  sum  of  $299 — 
the  balance  of  the  purchase  money  due 
on  the  oranges  delivered.  This  suit  was  set- 
tled for  tbe  sum  of  $203.10 ;  and  It  Is  claimed 
that  this  Is  a  bar  to  tbe  present  suit,  which 
is  on  the  same  contract ;  and  that  the  amount 
paid  then  was  in  full  of  all  claims  under  the 
contract  But  the  latter  point  is  disposed  of 
by  the  finding  of  tbe  court  to  the  contrary ; 
and  with  reference  to  the  former,  it  Is  found 
by  tbe  court  that  tbe  offer  of  tbe  plaintiff  to 
deliver  tbe  balance  of  the  crop  was  of  date 
December  4,  1900,  which  must  be  taken  as  the 
date  of  the  breach  sued  on,  and  as  the  date 
of  the  origin  of  plaintiff's  cause  of  action. 
Both  these  findings  seem  to  be  supported  by 
tbe  evidence,  and  It  Is,  therefore,  clear  that 
neither  of  the  points  urged  by  the  respond- 
ent is  tenable. 

The  j-.-idgnient  Is  reversed,  and  the  cause 
remanded,  with  directions  to  allow  the  plain- 
tiff to  amend  his  complaint,  If  be  be  so  ad- 
vised. 

We  concur:    GRAY,  P.  J. ;  ALLEN,  J. 


(Z  OU.  App.  316) 

MARSTON  V.  KDHLAND. 

(Court  of  Appeal,  Third  District,  California. 
Dec  1,  1905.) 

Coxmrs— Appellate  Courts— JtmisDicTioN  — 
Tbamspbb  of  Cause. 

Under  Const,  art.  6,  §  4,  providing  that, 
appellate  jurisdiction  on  appeal  from  the  supe- 
rior courts  in  all  cases  in  equity  except  such  as 
arise  In  Justices'  courts,  is  given  to  the  Supreme 
Court,  a  District  Oovrt  of  Appeal  has  no  juris- 


diction of  a  direct  appeal  taken  In  an  action 
for  the  enforcement  of  a  trust  and  for  an  ac- 
counting, and  an  appeal  so  taken  will  be  trans- 
ferred to  tbe  Supreme  Court,  as  required  by 
such  section. 

Appeal  from  Superior  Court,  Solano  County. 

Action  by  Mary  A.  Marston  against  Louis 
Kuhland.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.  Transferred 
to  Supreme  Oourt. 

Chas.  J.  Hasman  and  Alexander  Church, 
for  appellant  Frank  R.  Derlln,  for  respond- 
ent. 

CHIPMAN,  P.  J.  This  Is  an  action  for  the 
enforcement  of  a  trust  and  for  an  account- 
ing. The  appeal  Is  taken  directly  to  this 
court.  By  section  4,  art  6,  of  the  Constitu- 
tion of  the  state,  "appellate  Jurisdiction  on 
appeal  from  tbe  superior  courts  in  all  cases 
in  equity,  except  such  as  arise  in  Justice's 
courts,"  is  given  to  the  Supreme  Court  By 
the  same  section  and  article  of  the  Consti- 
tution it  Is  provided  that  "no  appeal  taken 
to  the  Supreme  or  to  a  District  Court  of 
Appeal  shall  be  dismissed  for  tbe  reason  only 
that  the  same  was  not  taken  to  the  proper 
court  but  the  cause  shall  be  transferred  to 
the  proper  court  upon  such  terms  as  to  costs 
or  otherwise  as  may  be  Just,  and  shall  be 
proceeded  with  therein  as  if  regularly  ap- 
pealed to."  In  perfecting  the  appeal,  these 
provisions  of  the  Constitution  were  doubtless 
overlooked  by  appellant.  When  the  cause 
was  argued  and  submitted  here  it  was  as- 
sumed by  the  court  that  it  was  here  by  order 
of  reference  of  the  Supreme  Court  tbe  notice 
of  appeal  not  having  been  called  to  our  at- 
tention. The  case  js  clearly  one  "in  equity" 
and  is  appealable  only  to  the  Supreme  Court, 
which  alone  baa  Jurisdiction  In  the  first  in- 
stance. 

The  order  of  submission  heretofore  given 
and  made  is  vacated  and  the  cause  transfer-' 
red  to  the  Supreme  Court;  the  costs  to  at- 
tend its  final  determination. 

We  concur:  McLAUCrHLiN,  J.;  BUCK- 
LES, J. 

(2  Cal.  App.  317) 
RENPRO  V.  FRESNO  CITY  RY.  CO. 

(Court  of  Appeal,  Third  District,  Cnlifornia. 
Dec.  1,  190o.  On  Rehearing,  Dec.  29,  1905; 
Rehearing  Denied  by  Supreme  Coart  Jan.  29, 
1906.) 

1.  Cabbiebs— Action  son  ItuvRr  or  Passer- 
OEB  ON  Street  Cab— Evidence  of  Neou- 

OENCE. 

While  the  Injury  of  a  passenger  while  on 
a  street  oar  is  not  of  itself  sufficient  to  raise  a 
presumption  of  negligence  in  the  operation  of 
tbe  car,  evidence  that  when  a  passenger  was 
about  to  step  off  a  car,  which  had  almost  come 
to  a  stop,  and  while  he  was  standing  with  one 
foot  on  the  step  and  holding  to  a  stanchion 
with  one  hand,  the  car  suddenly  jerked  ahead 
with  such  violence  as  to  break  his  bold  and 
throw  him  to  tbe  ground  with  his  head  toward 
the  rear  of  tbe  car,  is  sufficient  prima  facie 
to  charge  tbe  company  with  negligence,  and  the 
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passenger  is  not  required  to  show  the  cause  of 
the  sudden  morement  of  the  car. 

[Ed.  Note. — For  cases  in  point,  see  yol.  9, 
Cent  Dig.  Carriers,  §{  1159,  1286.] 

2.  Appeal  —  Review    of    Instbuctions  — 
Habhless  Ebbob. 

Where  there  was  no  evidence  of  a  want  of 
proper  and  sicillful  surgical  attention  to  a  per- 
sonal injury  for  which  plaintiff  sued,  an  instruc- 
tion that  his  right  to  recover,  or  the  measure 
of  his  damages,  would  not  be  affected  by  want 
of  such  care  and  attention  if  be  was  financially 
nnable  to  procure  the  same,  even  if  erroneous, 
was  harmless  error.  • 

Appeal  from  Superior  Court,  Fresno 
County. 

Action  by  B.  Renfro  against  the  Fresno 
City  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

F.  H.  Short  and  F.  B.  Cook,  for  appellant 
Harris' &  Perkins,  for  respondent 

CHIPMAN,  C.  J.  It  is  alleged  In  plaintiff's 
complaint  that  while  be  was  a  passenger  on 
a  certain  car  operated  by  defendant  corpora- 
tion at  the  terminus  of  the  railroad  "where 
said  car  usually  stopped  for  passengers  to 
alight  therefrom,  and  while  said  car  had 
slowed  up  for  the  purpose  of  permitting 
passengers  to  get  off  from  said  car,  the  em- 
ployes of  said  defendant  who  were  then  and 
there  running  said  car  and  had  the  same  un- 
der their  charge  and  control,  negligently  and 
carelessly  caused  said  car  to  be  suddenly  and 
violently  Jerked  and  started  and  put  in  rapid 
motion  without  allowing  plaintiff  sufficient 
time  to  alight  therefrom;  and  in  consequence 
of  said  negligent  and  careless  action  of  said 
defendant's  employes,  and  without  any 
fault  or  negligence  on  the  part  of  plaintiff, 
and  as  a  further  consequence  of  the  negli- 
gence and  carelessness  of  defendant's  said 
employes  in  running  and  conducting  said  car, 
plaintiff  was  violently  thrown  from  said  car 
to  the  ground  and  thereby  sustained  great  In- 
Jury,  to  wit,"  etc. 

Tiic  attending  surgeon  testified  that  the  in- 
Jury  was  "to  the  right  hip  Joint,  the  right 
thigh  or  femur,  the  bone  near  the  hip  Joint 
»  *  •  a  fracture  Just  inside  of  the  cap- 
sule of  the  Joint,  what  we  call  an  Intra-capsu- 
lar  fracture."  The  Injury  occurred  on  Feb- 
ruary 4, 1904,  and  on  January  12,  1905,  when 
the  trial  closed,  plaintiff  was  on  crutches  and 
the  surgeon  testified  that  he  "did  not  think  his 
patient  would  ever  be  able  to  get  around  and 
pursue  his  usual  vocation  in  an  active  way," 
that  of  a  bricklayer  and  plasterer.  Plaintiff 
testified:  "I  was  a  passenger  on  an  electric 
car.  As  I  got  out  near  the  end  of  the  line 
the  car  began  to  slow  down,  and  it  was 
along  between  12  and  1,  and  I  was  in  a 
hurry  to  get  home  for  dinner,  and  I  got  ready 
to  get  off  when  it  stopped.  It  slowed  down, 
and  was  pretty  near  a  stop,  and  I  went  to  get 
off,  and  it  gave  a  sudden  Jerk  as  I  left  go  with 
my  hand  of  the  rail,  the  bar  where  I  was 
holding  on,  and  I  had  my  weight  on  one  foot 
and  it  threw  me  back  on  my  side.    I  had  my 


seat  on  the  outside  In  the  rear  end  of  the  car 
on  the  right  band  side,  that  would  be  the  east- 
erly side  as  I  went  out  I  was  standing  on  the 
lower.step  when  I  was  thrown.  I  had  hold  of 
the  bar — ^the  iron.  There  is  an  iron  post  goes 
up  outside  of  the  other,  the  iron  on  the  up- 
right post  1  was  standing  this  way  [show- 
ing] say  we  were  going  this  way  [the  evidence 
is  that  the  car  was  going  north]  and  I  had 
this  hand  [the  left  hand]  a  hold  of  the  post 
and  this  foot  [the  right  foot]  was  off  the  step, 
and  this  [the  left  foot]  was  on  the  step  and 
Just  as  I  let  go  it  Jerked  and  threw  me  on 
this  hip  [the  right  hip].  My  bead  fell  to  the 
south."  He  testified  that  the  bottom  step  was 
about  15  inches  from  the  ground;  that  he  was 
then  about  15  or  20  feet  from  the  end  of  the 
track,  and  that  the  car  went  "but  a  little 
ways  because  I  had  to  come  down  a  little  to 
get  around  it"  He  testified  that  he  had  fre- 
quently ridden  on  the  car,  and  noticed  that  It 
stopped  "anywhere  along  there  clear  from  the 
end  clear  back  as  far  as  50,  30  or  20  feet  any- 
where along  there  from  the  end."  He  was 
sitting  about  the  middle  of  the  rear  seat  on 
the  east  side.  He  testified:  "I  was  holding 
on  with  my  left  hand,  and  put  my  right  foot 
off  first.  My  right  foot  was  off  the  step,  but 
was  not  on  the  ground  when  I  was  Jolted 
loose."  The  motorman  testified  that  there 
was  nothing  in  the  nature  of  a  Jolt  or  Jar  that 
attracted  his  attention  in  making  the  stop; 
that  he  threw  the  power  off  about  94  paces 
back  and  the  car  was  running  from  that  time 
on  its  momentum,  and  he  "stopped  In  the 
same  way  as  always  with  the  brake,  which  is 
customary."  There  was  evidence  that  the  ef- 
fect of  taking  off  the  brake.  If  done  too  sud- 
denly, will  sometimes  "give  the  car  a  Jerk  for- 
ward" if  the  car  was  going  fast,  and  if  going 
slowly  "it  would  go  ahead  a  little."  The  con- 
ductor testified  that  the  car  did  not  move 
more  than  3  or  4  feet  after  plaintiff  fell  off; 
"it  was  practically  stopped  at  that  time."  He 
"was  standing  on  the  rear  end  of  the  car, 
hut  did  not  notice  plaintiff  trying  to  get  off." 
It  does  not  appear  that  there  were  any  other 
passengers  on  the  car  at  the  time. 

Defendant  contends  that  "the  plaintiff 
shows  no  such  facts  as  Justify  the  presump- 
tion or  conclusion  of  negligence  on  the  part  of 
defendant,  or  a  verdict  in  favor  of  plaintiff, 
and  this  point  presents  the  controlling  con- 
siderations to  be  presented  and  considered  on 
this  appeal."  Again  attention  is  called,  in 
Italics,  to  the  fact  "that  the  evidence  is  en- 
tirely vdid  of  anv  statement  covering  the ' 
cause  or  giving  any  reason  for  the  ftudden 
jerk  mentioned  by  plaintiff."  It  will  be  ob- 
served, however,  that  plaintiff  did  testify 
that  the  sudden  Jerking  of  the  car,  under  the 
circumstances  narrated,  threw  him  off  and 
was  the  cause  of  the  injury.  Defendant's 
position  is  that  plaintiff  should  have  gone 
further  and  shown  what  caused  the  sudden 
Jerking  of  the  car  l>efore  a  presumption  of 
negligence  would  arise.    The  mere  happening 
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of  Injury  to  a  passenger  while  riding  on  de- 
fendant's cars,  unaccwmpanled  by  any  other 
(act,  would  not,  we  think,  be  sufficient  to 
raise  a  presumption  that  the  injury  was  at- 
tributable to  defendant's  negligence.  The  in- 
Jury  should,  in  some  way,  be  connected  with 
the  operation  of  the  cars  by  defendant.  A 
passenger  might  suddenly  be  overtaken  by 
vertigo  while  walking  through  the  car,  and. 
In  falling,  meet  with  injury,  or,  as  suggested 
by  defendant's  counsel,  the  passenger  might 
commit  suicide.  Nothing  appearing  In  any 
way  to  connect  the  railroad  company  with  the 
injury,  no  presumption  of  Its  negligence 
would  arise.  Here,  however,  it  did  appear 
that  the  injury  resulted  under  circumstances 
giving  rise  to  an  Inference  that  but  for  the 
sudden  and  unexpected  jerking  of  the  car  the 
accident  would  not  have  happened.  The  evi- 
dence was  that  the  car  was  near  the  end  of 
the  road,  and  was  slowing  down,  and  had 
nearly  stopped,  when  plaintiff  started  to  get 
off.  He  still  had  hold  of  the  stanchion,  and 
if  the  car  had  not  suddenly  moved  forward  at 
accelerated  speed  he  would  not  have  fallen. 
It  is  a  physical  fact,  of  which  the  court  will 
take  judicial  cognizance,  and  is  also  within 
the  common  experience  of  patrons  of  street 
cars,  that  when  a  passenger,  facing  the  front 
of  the  car,  steps  ofif  while  the  car  Is  moving 
forward  he  would  fall  forward,  if  at  all,  and 
not  backward.  The  momentum  acquired, 
while  riding,  would  naturally  carry  him  for- 
ward when  be  steps  off  from  a  moving  car 
with  bis  face  to  the  front 

The  evidence  showed  that  the  sudden  jerk- 
ing of  the  car  was  so  violent  as  to  compel 
plalntift  to  release  his  hold  of  the  stanchion 
and  to  throw  him  down  with  his  head  to 
the  rear  of  the  car,  and  with  sufficient  force 
to  seriously  injure  him.  These  facts  are  to 
be  considered  in  connection  with  the  other 
facts  testified  to  in  determining  whether  a 
presumption  of  negligence  arose.  Ordinarily, 
a  passenger  injured  while  riding  on  a  car  is 
not  In  position  to  know  more  than  that  by 
some  unusual  niovement  of,  or  happening  to, 
the  car  he  has  received  injury.  What  caused 
the  movement  or  happening  he  cannot  be 
expected  to  know,  and  it  is  for  this  reason 
and  for  the  further  reason  that  the  persons 
operating  the  car  should  know  the  cause  and^ 
be  able  to  explain  It,  that  the  presumption  of 
negligence  arises,  and  that  the  burden  is  cast 
upon  the  railroad  company  to  explain  the 
cause.  The  present  case  fairly  -^illustrates 
the  wisdom  and  justice  of  the  rule.  The 
proximate  cause  of  plaintiff's  injury  was  the 
sudden  Jerking  of  the  car  forward  when  be 
had  reason  to  believe  that  It  was  about  to 
stop.  Beyond  this  he  was  in  no  position  to 
know  the  cause.  If  such  sudden  movements 
of  street  cars,  under  like  circumstances,  are 
necessary  or  unavoidable,  in  their  operation, 
we  think  the  rule  would  cast  the  burden  upon 
the  company  operating  the  cars  to  show  this 
fact  as  part  of  Its  defense.    In  the  present 


case  the  motorman  testified  that  he  had 
thrown  off  the  current  and  was  slowing 
down  by  the  brakes.  He  may  have  released 
the  car  entirely  from  the  brakes  and  thus  . 
caused  it  to  suddenly  move  forward  with  a 
violent  jerk,  he  may  have  unconsciously  ap- 
plied the  current;  but  whatever  be  did  the 
plaintiff  could  not  know  nor  anticipate.  He 
bad  a  right  to  assume  that  the  car  was  about 
to  stop,  and  instead  of  increasing  its  speed 
suddenly,  would  diminish  it  and  come  to  a 
stop.  He  showed  enough  to  raise  a  pre- 
sumption of  negligence  on  the  part  of  the  de- 
fendant, and  it  was  for  the  defendant  to  re- 
but this  presumption  to  the  satisfaction  of 
the  jury.  Just  what  amount  of  evidence  dis- 
closing the  circumstances  attending  an  in- 
jury may  be  required  to  justify  the  presump- 
tion of  negligence  on  the  part  of  the  carrier 
it  is  impossible  to  definitely  point  out  No 
two  cases  arising  at  different  times  are  ever 
likely  to  be  similar  in  all  respects,  and  no 
hard  and  fast  rule,  applicable  alike  to  all 
cases  can  be  laid  down.  Respondent  accepts 
the  rule  stated  in  Shearman  &  Bedfleld  on 
Negligence,  page  561,  as  follows:  "One  rea- 
son for  this  rule  Is  said  to  be  that  when  an 
event  takes  place  which,  according  to  the  or- 
dinary course  of  things,  would  not  happen  if 
proper  care  was  exercised,  it  is  presumed 
that  such  care  was  not  exercised." 

It  Is  claimed  that  "in  the  case  at  bar  there 
was  nothing  which  occurred  which  ordinarily 
does  not  happen  if  those  who  have  the  man- 
agement use  proper  care.  In  other  words, 
everything  that  did  happen  in  this  case  in  the 
matter  of  the  operation  and  movement  of  the 
car  is  such  as  usually  does  happen  and  is  and 
must  be  ordinarily  anticipated,  and  there- 
fore is  not  negligence."  Appellant's  claim 
requires  us  to  hold  as  matter  of  law  that  the 
thing  which  happened  was  nothing  more  than 
an  ordinary  occurrence  such  as  every  passen- 
ger is  presumed  to  anticipate  and  guard 
against  It  seems  to  us  that  the  "event  which 
took  place"  would  not  have  happened  "accord- 
ing to  the.  ordinary  course  of  things.  *  •  • 
if  proper  care"  had  been  exercised  by  the  ser- 
vants of  the  railroad  company.  When  a  car 
has  reached  Its  terminus,  is  slowing  down 
and  nearly  at  a  stop,  as  here,  it 'cannot  be 
said  as  matter  of  law  that  "according  to  the 
ordinary  course  of  things,"  the  car  Is  likely  to 
suddenly  and  without  warning  accelerate  its 
speed  to  such  extent  as  to  throw  a  passenger 
violently  to  the  ground  who  was  holding  to  a 
stanchion  preparing  to  alight  Whatever 
may  be  the  rule  elsewhere,  we  think  It  firmly 
settled  by  the  decisions  of  our  Supreme  Court 
in  harmony  with  the  views  we  have  ex- 
pressed. In  Treadwell  v.  Whittier,  80  Cal. 
574,  22  Pac.  266,  5  L.  K.  A.  498,  13  Am.  St 
Rep.  175,  an  instruction  was  under  review 
which  was  drawn  on  the  theory  now  urged  by 
appellant.  It  wasr  "Plaintiff,  In  order  to 
recover  In  this  action,  must  prove  to  your 
satisfaction  that  defendants  have  been  guilty 
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of  some  fault  or  negligence,  and  must  also 
prove  what  that  fault  or  negligence  was." 
The  court  said:  "The  law  does  not  put  on 
the  plaintiff  the  burden  of  proving,  not  only 
fault  or  negligence  on  the  part  of  the  defend- 
ants, but  also  what  that  fault  or  negligence 
was.  The  law  requires  proof  that  plaintiff 
fias  sustained  an  injury  by  the  breaking  of 
the  machinery  by  which  be  is  carried  or  trans- 
ported, ^and  that  such  machinery  was  under 
the  control  and  management  of  the  defend- 
ant. [The  injuries  complained  of  were 
caused  by  the  falling  of  an  hydraulic  elevator 
operated  by  defendants  In  their  store,  on 
which  he  (plaintiff)  was  riding  at  the  time.] 
When  plaintiff  has  made  such  proof,  he  has 
made  out  a  case  which  entitled  him,  if  not 
rebutted  or  disproved,  to  recover  of  defend- 
ant The  plaintiff  by  such  proof  has  made  a 
case  showing  negligence  on  the  part  of  de- 
fendant. The  burden  Is  then  thrown  on  de- 
fendant to  show  that  he  was  not  guilty  of 
negligence  for  which  be  could  be  charged. 
This  be  can  do  by  going  into  proof  of  the 
manner  in  which  the  hurt  occurred,  and 
showing  that  it  was  caused  by  an  inevitable 
casualty,  for  which  the  law  Imposed  on  bim 
no  responsibility,  or  by  establishing  any  fact 
which  relieved  him  of  responsibility." 

The  rule  was  stated  In  McOurrle  v.  South- 
em  Pacific  Company,  122  Cal.  558,  55  Pac. 
324.  In  that  case  defendant's  car  had  come 
to  a  stop  at  a  street  crossing;  the  front  door 
of  the  car  had  been  fastened  open  and  plain- 
tiff bad  gone  to  the  front  platform.  The  car 
"gave  a  violent  Jerli  baclsward,"  and  to  save 
him  from  falling  plaintiff  caught  hold  of  the 
door  casing  and  "Just  then  the  door  swung 
to  and  caught"  bis  baud.  The  trial  court 
granted  defendant's  motion'  for  nonsuit  The 
Supreme  Court  said:  "The  evidence  on  be- 
half of  the  plaintiff  showed  that  the  rela- 
tion of  passenger  and  carrier  existed  between 
him  and  defendant  at  the  time  he  received 
the  injury;  and  there  was  also  evidence  tend- 
ing to  sbow  that  the  injury  was  caused  by 
the  act  of  the  defendant  In  the  management 
and  conduct  of  the  train  In  which  It  bad 
undertaken  to  carry  him  as  a  passenger.  A 
prima  facie  case  is  established  when  the 
plaintiff  shows  that  he  was  Injured  while 
being  carried  as  a  passenger  by  the  defendant, 
and  that  the  injury  was  caused  by  the  man- 
ner in  which  the  defendant  used  or  directed 
some  agency  or  Instrumentality  under  its 
control.  The  carrier  of  passengers  Is  re- 
quired to  exercise  the  highest  degree  of  care 
In  their  transportation,  and  Is  responsible 
for  -injuries  received  by  them  while  In  the 
course  of  transportation  which  might  have 
been  avoided  by  the  exercise  of  such  care. 
Hence,  when  It  Is  shown  that  the  Injury  to 
the  passenger  was  caused  by  the  act  of  the 
carrier  In  operating  the  Instrumentalities  em- 
ployed In  his  business,  there  Is  a  presump- 
tion of  negligence  which  throws  upon  the 
carrier  the  burden  of  showing  that  the  In- 


Jury  was  sustained  without  any  negligence  on 
his  part.  The  case  then  fails  within  the  rule 
given  by  Shearman  and  Redfield  on  Negli- 
gence," hereinbefore  quoted.  This  has  been 
the  rule  in  this  state  ever  since  Boyce  v. 
Cal.  Stage  Company,  25  Cal.  4G0.  See,  also, 
Samuels  v.  Cal.  St  Ry.  Co.,  124  Cal.  204,  56 
Pac.  1115;  Bosqui  v.  Sutro  R.  B.  Co.,  131 
Cal.  380,  63  Pac.  682;  Osgood  v.  Lob 
Angeles,  etc.,  Co.,  137  Cal.  280,  70  Pac.  169,  92 
Am.  St  Rep.  171.  See,  also,  cases  collected 
In  Philadelphia,  Wilmington  &.  Baltimore  H. 
R.  Co.  V.  Anderson,  72  Md.  519,  20  Atl.  2, 
8  L.  R.  A.  673,  20  Am.  St  Rep.  and  notes 
490. 

The  presumed  negligence  of  the  defendant 
in  the  McCurrie  Case,  supra,  differed  in 
degree  only  from  defendant's  presumed  negli- 
gence in  ttie  present  case;  in  each  case  it  ia 
obvious  that  the  injury  resulted  from  the 
management  of  the  instrumentality  operated 
by  defendant;  in  neither  cases  does  the  rule 
of  law  put  upon  plaintiff  the  burden  of  show- 
ing the  cause  of  such  management  but  does 
put  it  upon  defendant  Defendant  offered  no 
evidence  to  explain  the  cause  of  the  sudden 
start  forward  which  caused  the  Injury.  The 
evidence  In  defense  was  a  denial  that  any 
sudden  Jerk  of  the  car  occurred  or  that  any- 
thing unusual  happened,  and  merely  pro- 
duced a  conflict  in  the  evidence.  It  is  not 
necessary  to  consider  the  rule  as  to  contribu- 
tory negligence  on  the  part  of  plaintiff,  as 
defendant  makes  no  point  upon  that  feature 
of  the  case.  Nor  do  we  think  it  necessary 
to  consider  the  cases  cited  by  appellant 
from  other  Jurisdictions,  some  of  which  seem 
to  sustain  its  contention.  The  rule  estab- 
lished by  our  Supreme  Court  must  be  our 
guide. 

Several  Instructions  given  by  the  court, 
and  others  requested  by  defendant  and  re- 
fused were  noted  in  the  assignments  of  error. 
With  one  exception  the  questions  involved 
are,  as  we  understand  counsel,  dependent  up- 
on the  view  taken  by  appellant  upon  the  rule 
already  fully  discussed.  As  we  bold  against 
defendant  upon  these  questions  the  instruc- 
tions referred  to  need  not  be  examined.  The 
exception  is  the  instruction  numbered  10,  by 
which  the  jury  was  told  that  "It  was  the  duty 
of  plaintiff  to  use  such  reasonable  efforts  as 
were  in  bis  power  to  mitigate  the  conse- 
quences of  the  Injury ;  •  *  •  and  In  this 
connection,  you  will  consider  the  financial 
ability  of  plaintiff  to  employ  physicians  and 
all  the  circumstances  connected  with  their 
employment  and  with  the  compliance  with 
the  treatment  prescribed  by  them ;  and  if  you 
find  that  he  used  such  reasonable  efforts  as 
were  within  his  power  to  employ  a  physician 
or  physicians  of  good  reputation  and  standing 
for  the  purpose  of  treating  his  Injuries,  and 
that  he  complied  with  and  took  the  treatment 
prescribed  by  such  phjrslcian  or  physicians, 
then  you  are  instructed  that  he  is  not  re- 
sponsible for  any  unskillful  treatment  of  him 
on  the  part  of  said  physicians;  and  the  fact 
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tbat  a  more  skillful  treatment  might  have 
been  prescribed  by  tbe  same  or  other  physi- 
cians, or  the  fact  that  be  did  not  employ  the 
best  medical  and  surgical  skill  to  be  bad,  can 
in  no  way  affect  his  right  to  recover  herein, 
nor  the  amount  of  damages  which  be  is  en- 
titled to  recover."  The  only  testimony  as 
to  the  character  of  the  injury  and  the  treat- 
ment prescribed  and  used  dame  from  the 
attending  physician  and  surgeon  whose 
qualifications  were  shown  and  are  not  dis- 
puted to  bare  been  equal  in  all  respects  to 
meet  tbe  exigencies  of  the  case — both  as  to 
diagnosis  and  treatment  of  tbe  injury.  The 
criticism  of  the  instruction  is  directed  to  that 
part  in  which  tbe  financial  ability  of  plaintiff 
to  employ  physicians  is  mentioned.  If  the 
fact  bad  been  tbat  because  of  poverty  or 
through  molives  of  economy  plaintiff  had 
employed  a  wuolly  unslcillful  person  to  treat 
bim,  and  bis  Injury  bad  thus  resulted  in  be- 
ing greater  than  it  would  have  been  with 
skillful  treatment,  tbe  question  might  have 
arisen  as  to  the  correctness  of  tbe  Instruction. 
But  the  evidence  was  that  the  attending 
physician  was  of  unquestioned  skill,  and 
while  be  at  first  prescribed  a  treatment  to 
which  plaintiff  would  not  submit,  his  testi- 
mony was,  tbat  under  nil  tbe  circumstances 
tbe  treatment  prescribed  and  followed  was 
equally  effective,  and  probably  tbe  better 
course.  There  was  no  evidence  that  tbe 
damage  was  increased  by  want  of  proper 
surgical  attention.  Conceding  error,  it  was 
without  prejudice  to  defendant  The  Judg- 
ment and  order  are  affirmed. 

We  concur:  BUCKIiES,  J.;  McLAUGH- 
UN,  J. 

Petition  for  Rehearing. 

CHIPMAN,  P.  J.  We  endeavored  In  the 
opinion  to  make  our  position  free  from  am- 
biguity and  uncertainty.  Defendant  urges 
that  we  carried  the  rule  of  presumptive 
negligence  farther  than  Is  warranted  by 
any  of  tbe  decisions  of  the  Supreme  Court 
of  tbis  state,  and  that  our  i)osition  is  op- 
posed to  the  rule  laid  down  in  well-considered 
cases  in  other  states.  That  the  point  in  con- 
troversy may  clearly  appear  we  quote  from 
tbe  petition:  "If  the  facts  testified  to  up  to 
the  point  of  Injury  are  such  only  as  would 
not,  if  tbe  Injury  did  not  happen,  themselves 
show  any  negligence  or  unusual  operation, 
then  the  happening  of  the  injury  does  not 
raise  the  presumption  of  such  negligence." 
Quoting  certain  passages  from  tbe  opinion, 
tbe  petition  further  states:  "The  point  we 
make  and  which  we  have  sufficiently  stated 
is  tbat  the  other  facts  must  show  negligence, 
but  even  if  the  contrary  view  were  correct, 
the  evidence  of  tbe  nature  of  plaintiff's  fall 
would  be  quite  Insufficient  to  raise  such  pre- 
sumption." Again:  "It  will  be  observed 
again,  tbat  the  evidence  of  the  fall  of  tbe 
plaintiff  Is  by  the  court  made  the  control- 
ling consideration  in  determining  negligence.'' 
Still  further:    "In  other  words  the  passenger 


cannot  by  falling  down  or  falling  off  or 
sustaining  an  injury,  assist  in  creating  tbe 
presumption  of  negligence,  and  unless  some- 
thing exceptional  or  unusual  appears  in- 
dependent of  what  happens  to  tbe  passenger, 
the  presumption  of  negligence  is  not  raised." 
With  tbis  statement  there  need  be  no  further 
doubt  as  to  plaintiff's  point,  and  we  shall 
meet  it  as  frankly  and  squarely.  Happily, 
if  we  are  wrong,  defendant  is  not  without 
the  means  of  correcting  the  error. 

Suppose  a  railroad  train  is  slowing  down 
at  a  station  for  tbe  purpose  of  allowing 
passengers  to  alight  and  has  nearly  stopped. 
Suddenly  the  train  jerks  forward,  and  with 
such  force  as  to  throw  the  passengers,  who 
are  moving  towards  the  doors,  preparatory 
to  alighting,  with  violence  to  tbe  fioor  of  the 
cars,  breaking  lluibs,  dislocating  joints, 
fracturing  skulls,  and  otherwise  maiming 
and  injuring  them.  Our  position  is  that  tbe 
nature  and  extent  of  the  Injury  may  be 
taken  into  consideration  In  determining 
tbe  question  of  negligence  of  the  carrier  In 
operating  the  train,  and  whether  the  jerking 
was  unusual.  If  in  the  operation  of  railway 
trains  or  street  cars  their  sudden  jerking 
or  jolting,  when  slowing  down  to  stop,  has 
been  of  such  notorious  character  as  to  ad- 
monish passengers  of  tbe  danger  and  would, 
as  matter  of  common  prudence,  require  them 
to  keep  their  seats  until  the  cars  have  come 
to  a  stop,  we  caa  see  how  tbe  rule  contended 
for  might  have  some  application.  But  no 
such  thing  is  true.  Passengers  from  street 
cars  are  urged  to  alight  quickly,  and  are  en- 
couraged to  make  preparations  to  do  so  by 
approaching  exits  before  the  car  stops.  This 
Is  common  knowledge.  If  the  rule  was  that 
street  car  passengers  should  hold  their 
seats  until  the  car  stops,  It  would  take  many 
more  cars  to  perform  the  service,  and  such 
a  rule  would  call  for  some  sort  of  notice  to 
passengers.  But  why  should  not  the  jury 
consider  the  circumstance  of  the  injury  it- 
self, its  nature  and  extent?  Why  is  it  not 
a  legitimate  fact  tending  to  show  whether 
the  jolt  or  jerk  of  the  car,  causing  the  Injury, 
was  unusual  or  not?  Unless  It  can  be  main- 
tained (which  it  cannot),  tbat  street  cars, 
when  about  to  stop,  usually,  and  so  generally 
as  to  be  within  the  several  knowledge  of 
passengers,  are  so  liable  to  jerk  or  jolt  as 
to  throw  occupants  to  the  ground  if  they  pre- 
pare to  alight,  we  do  not  think  tbe  rule  we 
have  laid  down  is  unreasonable  or  unjust. 
In  the  case  of  Samuels  v.  California  Street, 
etc.,  Ry.  Co.,  124  Cal.  294,  56  Pac.  H15,  the 
court  took  Into  consideration,  on  the  question 
of  negligence,  the  fact  that  two  passengers, 
besides  tbe  plaintiff,  were  thrown  from  the 
car.  Suppose  in  tbe  present  case  there  bad 
been  several  passengers  and  all  of  them  mov- 
ing towards,  or  were  on  the  dummy,  with 
the  view  of  alighting,  and  ail  of  them  had 
been  thrown  violently  to  the  floor  of  tbe  car, 
or  had  been  pitched  headlong  from  the  plat- 
forms.   Would   these  facts  not  have  been 
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admissible,  and  If  admissible,  for  what 
purpose  except  to  throw  light  upon  the  ques- 
tion of  negligence?  How  else  can  the  ques- 
tion of  the  carrier's  negligence  be  within 
the  means  of  the  passenger  to  show  presump- 
tively or  at  all.  in  ordinary  cases,  except 
be  be  allowed  for  that  purpose  to  show,  not 
only  that  somcthlug  happened  to  the  car 
through  the  carrier's  agency,  but  that  he  was 
injured  thereby  through  no  fnult  of  his  own? 
We  are  still  of  the  opinion  that  it  was  com- 
petent, in  tlie  present  case,  to  show  the  cir- 
cumstances and  nature  of  the  Injury  as  tend- 
ing to  assist  tbe  presumption  of  negligence 
on  the  part  of  the  defendant  whicb  arose 
from  evidence  showing  the  sudden  and  un- 
usual jolt. 

Petitioner  is  not  warranted  In  the  state- 
ment that  "the  fall  of  the  plaintiff  Is  by  the 
court  made  the  controlling  consideration  in 
determining  negligence."  It  was  clearly 
shown,  in  the  opinion  that  "the  mere  happen- 
ing of  the  injury  to  a  passenger  while  riding 
on  defendant's  cars  unaccompanied  by  any 
other  fact  would  not,  we  think,  be  sufficient 
to  raise  a  presumption  that  the  Injury  was 
attributable  to  defendant's  negligence.  The 
injury  should  In  some  way  be  connected  with 
the  operation  of  the  cars  by  defendant."  It 
is  beyond  dispute  that  the  jerlfing  of  the  car 
in  the  present  case  was  the  cause  of  the  In- 
jury. That  much  shown,  the  character  of 
the  injury  might  well  tend  to  show  that  but 
for  defendant's  negligence  it  would  not  have 
happened. 

Rehearing  denied. 

We  concur:  McLAUGHLIN,  J.;  BUCK- 
LES, J. 


(t  Cal.  App.  eig) 

BROWN  T.  IX)S  ANGELES  RT.  CO. 

(Court  of  Appeal,  Second  District,  California. 
Nov.  24,  1905.) 

1.  Appeai^-Vebdict— Conclusiveness. 

A  verdict  or  finding  of  negligence  cannot 
be  disturbed  on  appeal,  unless  the  Tack  of  negli- 
gence on  the  part  of  the  defendant,  or  tne  ex- 
istence of  contributory  negligeuce  on  tbe  part 
of  tbe  plaintiff,  follows  necessarily  as  a  con- 
clusion of  law  from  the  undisputed  facts. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §  405. j 

2.  Stbeet  Rail w AT8  —  Collision  —  Neoli- 
OBNCE— Evidence. 

In  an  action  for  injuries  sustained  in  a 
collision  between  plaintiff  s  vehicle  and  a  street 
car,  evidence  held  to  warrant  a  finding  of  negli- 
gence. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Waldo  M.  York,  Judge. 

Action  by  William  R.  Brown  against  tbe 
Los  Angeles  Railway  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Bicknell,  Gibson,  Trask,  Dunn  &  Crutcher 
(Norman  S.  Sterry,  of  counsel),  for  appellant 
Waters  &  Wylie,  for  respondent 


SMITH,  J.  The  suit  was  brought  to  re- 
cover damages  for  the  alleged  negligence  of 
the  defendant  in  the  operation  of  its  cars. 
PiaintifT  was  driving  a  one-horse  buggy,  to 
which  was  attached  a  back,  to  which  in  torn 
was  attached  a  vehicle  called  a  "runabout"; 
and  the  alleged  injury  was  caused  by  tbe  col- 
lision of  one  of  defendant's  cars  with  tbe 
hack,  at  the  intersection  of  Flower  and 
T^velfth  streets  in  the  city  of  Los  Angeles. 
The  former  street  runs  north  and  south,  and 
he  plaintiff  bad  approached  defendant's 
track  while  traveling  ea.stward  on  Twelfth 
street.  The  court  found  that  the  injury  was 
caused  by  the  negligence  of  the  defendant, 
and  gave  judgment  for  the  sum  of  $500  dam- 
ages, from  which,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial,  defend- 
ant appeals. 

The  only  question  involved  is  as  to  tbe 
sufficiency  of  the  evidence  to  justify  the  find- 
ing. According  to  plaintiff's  testimony,  as 
be  approached  Flower  street  he  was  going 
in  a  walk,  and  when  be  had  approached  with- 
in 15  feet  of  the  track  he  stopped  and  took 
a  look  both  ways,  and,  seeing  no  car,  pro- 
ceeded to  cross,  when  the  accident  occurred. 
But  in  the  opinion  of  the  court  which  is  in- 
serted in  the  statement  on  motion  for  a 
new  trial.  It  appears  that  the  court  disre- 
garded tbe  testimony  of  the  plaintiff  and 
based  its  conclusion  upon  that  of  the  motor- 
man,  which,  In  the  opinion  of  the  court  was 
corroborated  by  the  testimony  of  the  other 
passengers  on  the  car.  According  to  the 
motornian's  testimony,  when  he  first  saw 
the  vehicles  of  the  plaintiff,  the  car  was  about 
100  or  125  feet  from  the  point  of  the  acci- 
dent and  be  thereupon  "threw  off  the  cur- 
rent and  applied  the  air  and  rang  the  bell"; 
but  then  the  plaintiff  "pulled  up  on  his  lines 
and  almost  stopped";  and,  he  says,  "I  then 
released  the  air  I  had  on  and  let  my  car  roll." 
The  plaintiff  then  "started  to  drive  on" ;  and, 
at  that  time,  he  says,  the  car  was  "about  in 
the  neighborhood  of  40  or  50  feet  and  I 
put  tbe  air  on  full  force  then,  rang  tbe  bell, 
and  put  on  tbe  reverse  lever."  When  the 
witness  first  saw  the  plaintiff's  train  of  ve- 
hicles, the  car  was  running  somewhere  in 
the  neighborhood  of  9  or  10  miles  an  hour, 
and  at  this  time  the  plaintiff's  horse  was 
somewhere  in  the  neighborhood  of  15  feet 
from  the  track ;  but  while  the  plaintiff  was 
slacking  bis  speed,  the  car  approached  to 
within  about  40  or  50  feet  of  the  point  of  the 
accident,  at  which  time  the  horse's  head 
was  about  6  or  8  feet  from  the  track.  This 
testimony  is  corroborated  generally  by  the 
passengers  on  the  car,  except  that,  according 
to  tueir  testimony,  the  car  was  about  20 
feet  from  the  point  of  the  accident  when  tbe 
plaintiff  started  up  his  horse  and  the  brake 
was  put  on  the  second  time;  while,  accord- 
ing to  the  conductor,  it  was  somewhere  be- 
tween 30  and  40  feet.  The  estimates  of  the 
witnesses  as  to  the  distances  are,  of  course. 


Digitized  by 


Google 


cat) 


ABRAH8  r.  BBENNAN. 


1(63 


more  or  less  Inaccnrate;  but  the  view  of  the 
case  ^aken  by  tbe  court  was,  in  effect,  that 
the  plaintiff,  observing  that  the  car  was 
slowing  up,  supposed  that  he  could  cross 
the  track  In  safety,  and  that  he  would  have 
done  so  but  for  "the  act  of  the  motorman 
In  releasing  tbe  air  brake  and  accelerating 
his  speed  after  he  had  slowed  up  before  as- 
certaining whether  the  plaintiff  had  stopped" ; 
and  the  court  was  further  of  the  opinion 
that  "the  plaintiff  had  a  right  to  assume  that 
defendant  would  not  increase  the  speed  of 
the  car  approaching  the  crossing  until  plain- 
tiff had  crossed  tbe  track."  It  is  added: 
"Defendant's  counsel  have  pertinently  asked : 
'How  could  plaintiff  be  deceived  with  regard 
to  the  speed  of  the  car,  when  he  did  not  see 
It?'  But  the  defendant  has  proven  that  he 
did  see  it,  and  tbe  plaintiff's  cause  Is  changed 
by  this  evidence  from  injury  by  reckless 
speed  of  defendant's  car  to  negligence  of  the 
motorman  In  Increasing  his  speed  as  he  was 
approaching  the  /crossing,  when  he  was 
charged  with  knowledge  that  tbe  plaintiff 
was  about  to  cross  in  front  of  his  car." 

The  case  Is  undoubtedly  a  close  one,  but 
we  cannot  say  that  the  views  of  the  court 
below  were  not  Justified  by  the  facts  shown 
(Clark  v.  Bennett,  123  Cal.  278,  55  Pac.  908), 
and  there  are  some  other  features  in  the  case 
that  tend  to  Justify  this  conclusion:  We 
know  nothing  of  the  rate  of  speed  to  which" 
the  car  was  reduced  at  the  time  it  reached 
tbe  point  of  40  or  50  feet  from  the  place 
of  the  accident;  but  It  appears  that  at  that 
time  the  horse's  head  was  6  or  8  feet  from 
the  track,  and,  as  the  car  struck  the  hack, 
the  horse  must  have  traveled  some  30  feet 
before  the  collision  took  place,  and  from  this 
a  high  rate-  of  speed  may  be  Inferred.  The 
question  of  negligence  is.  In  general,  a  ques- 
tion of  fact,  and  not  of  law,  and  tbe  verdict 
of  the  Jury,  or  finding  of  the  lower  court, 
cannot  be  disturbed,  unless  the  lack  of  negli- 
gence on  the  part  of  tbe  defendant,  or  the 
existence  of  contributory  negligence  on  the 
part  of  the  plaintiff,  follows  necessarily  as 
a  conclusion  of  law  from  tbe  undisputed 
facts.  Schneider  v.  Market  St.  Ry.  Co.,  134 
Cal.  488.  C6.  Pac.  734.  Upon  tbe  evidence,  we 
do  not  think  we  would  be  justified  in  dis- 
turbing the  findings  of  the  court  below. 

Tbe  Judgment  and  order  appealed  from 
are  afSrmed. 

I  concur:    ALLEN,  J. 

GRAT,  P.  J.  I  concur  In  the  principal 
opinion  and  In  the  reasoning  thereof;  and, 
In  addition,  I  think  a  reasonable  conclusion 
from  all  tbe  evidence  is  that,  while  the  plain- 
tiff may  have  been  negligent,  yet  the  motor- 
man  bad  actual  notice  of  the  dangerous  posi- 
tion In  which  plaintiff  bad  placed  himself, 
and  a  clear  opportunity  to  have  avoided 
the  collision  by  the  exercise  of  reasonable 
diligence  to  do  so  after  he  saw  the  dangerous 
positloD  in  which  plaintiff  was  placing  him- 


self. A  street  car  running  l»  to  the  third 
In  a  series  of  a  horse  and  three  vehicles, 
coupled  together  and  passing  before  It,  Is 
pretty  good  evidence  of  gross  negUgenoe  on 
the  part  of  the  motorman. 

(2  Cal.  App.  237) 

ABRAMS  V.  BKENNAN. 

(Court   of   Appeal,    First    District,   California. 
Nov.  23,  1905.) 

Abbitration  and  Awabd — AwABD — Filing — 

—Time 

Where  the  parties  to  an  arbitration  agreed 
that  tlie  award  should  be  made  in  writing, 
signed  bv  tiie  arbitrators  or  a  majority  of  tliem, 
and  filed  witliin  30  days  after  the  agreement 
was  filed  with  the  superior  court  clerk,  an 
award  filed  after  such  30  days  was  void,  though 
it  was  not  essential  to  the  validity  of  the  arbi- 
tration agreement  that  it  should  limit  tbe  time 
for  the  filing  of  the  award,  as  provided  by 
Code  Civ.  Proc.  {  1283. 

[BM.  Note. — ^For  cases  in  point,  see  vol.  4, 
Cent.  Dig.    Arbitration  and  Award,  §  252.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Arbitration  between  D.  Abrams  and  P.  J. 
Brennan.  From  an  order  denying  the  for- 
mer's motion  to  set  aside  and  modify  the 
award,  he  appeals.    Reversed. 

L.  L.  Solomons  and  Philip  L  Manson,  for 
appellant      E.  C.  Chapman,  for  respondent. 

COOPER,  J.  This  Is  an  appeal  from  an 
order  denying  the  motion  of  appellant  to 
set  aside  and  modify  the  award  of  certain 
arbitrators  in  certain  matters  of  dispute  sub- 
mitted to  them.  In  this  case  objection  was 
made  that  the  award  was  void,  and  that  tbe 
court  had  no  jurisdiction  because  It  was  not 
made  and  filed  In  time. 

It  is  clear  that  arbitration,  being  a  creature 
of  the  statute,  by  which  jurisdiction  is  taken 
from  the  courts  of  tbe  matters  to  be  arbi- 
trated, and  vested  in  designated  persons  re- 
gardless of  their  calling  or  learning  In  the 
law,  must  find  support  In  and  be  governed 
by  the  limitations  and  restrictions  named  in 
tbe  statute.  The  statute  gives  the  parties 
to  certain  disputes  and  controversies  the 
right  to  submit  them  to  a  tribunal  of  their 
own  selection,  and,  by  agreement,  to  vest  such 
tribunal  with  many  powers  that,  when  prop- 
erly exercised,  become  final.  It  may  be 
stipulated  In  the  submission  that  it  be  entered 
as  an  order  of  the  superldr  court,  and  In 
such  case  it  must  be  filed  therein.  The  clerk 
of  the  court  must  thereupon  enter  certain 
enumerated  matters  In  bis  register  of  actions, 
among  which  are  "the  date  of  the  submis- 
sion, when  filed,  and  the  time  limited  by  the 
submission,  if  any,  within  which  the  award 
must  be  ma^e."    Code  Civ.  Proc.  {  1283. 

The  agreement  to  submit  In  this  case  con- 
tained the  provision :  "And  the  parties  here- 
to further  agree  that  the  award,  decision  and 
judgment  must  be  made  in  writing,  signed 
by  tbe  arbitrators  or  a  majority  of  them. 
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and  filed  with  tbe  clerk  of  the  said  saperlor 
oourt  within  thirty  days  from  and  after  the 
day  when  this  agreement  is  filed  with  said 
clerk."  The  agreement  was  filed  with  the 
clerk  November  20,  1902,  and  the  award 
filed  December  22,  1902,  more  than  30  days 
after  the  making  and  filing  of  the  agreement. 
It  does  not  appear  when  the  award  was 
made,  as  it  is  not  dated;  but  we  must  pre- 
sume it  was  made  when  filed.  We  must 
therefore  bold  that,  after  the  expiration  of 
the  30  days,  the  arbitrators  lost  jurisdiction 
and  the  award  was  void.  There  is  an  at- 
tempt made  by  respondent  to  show  that  the 
delay  in  filing  the  award  was  caused  by  ap- 
pellant, but  the  aflldavlts  filed  by  appellant 
are  in  confiict  with  those  of  respondent  on 
this  point,  and  we  must  hold  the  parties  to 
their  contract  No  doubt  but  that  they  could 
have  extended  the  time  by  a  written  contract, 
but  this  they  did  not  do. 

The  practice  act  contained  provisions  prac- 
tically the  same  as  those  now  in '  the  Code 
as  to  arbitration,  and  the  limitation  of  the 
time  within  which  the  award  must  be  filed. 
In  Ryan  v.  Dougherty,  30  Cai.  219,  the  agree- 
ment provided  that  the  parties  would  faith- 
fully abide  by  the  award  "which  the  arbi- 
trators should  make  in  writing  on  or  before 
the  Cth  day  of  July,  1864."  The  award  was 
not  made  and  filed  within  the  time  named  in 
the  agreement.  Tbe  court  said:  "The  par- 
ties covenanted  and  agreed  to  and  with  each 
other  that  they  would  in  all  things  faithfully 
observe,  keep,  and  abide  by  the  decision  and 
award  which  the  arbitrator  should  make  in 
writing  on  or  before  the  6th  day  of  July, 

1864.  This  was  evidently  Intended  as  a  limi- 
tation of  the  time  within  which  the  arbi- 
trator was  to  make  his  award.  If  it  were 
conceded  that  the  stipulation  entered  into 
between  Ryan  and  James  Mee,  as  attorney 
for  Dougherty,  extended  the  time  for  tbe 
hearing  and  determination  of  the  matters  sub- 
mitted to  arbitration  for  60  days  from  the  2d 
day  of  September,  1864,  the  position  of  the 
respondent  Ryan  is  In  no  sense  Improved, 
for  the  reason  that  the  arbitrator  did  not 
make  his  award  until  the  19th  day  of  April, 

1865.  Long  before  that  date  the  powers  con- 
ferred on  the  arbitrator  by  the  parties  had 
ceased,  and  this  court  had  lost  jurisdiction 
of  the  case  (If  It  ever  acquired  jurisdiction 
In  the  premises)  by  the  very  terms  and 
conditions  of  the  submission."  The  above 
case  is  quoted  with  approval  in  an  opinion 
by  Mr.  Justice  Temple,  in  Falrcbild  v.  Doten, 
42  Cal.  125,  where  it  is  sold:  "The  pro- 
ceeding is  a  special  one,  and  the  statutory 
provisions  must  be  substantially  complied 
with  or  the  judgment  will  not  be  valid." 
'j.ne  same,  rule  is  followed  in  Massachusetts. 
Bent  V.  Erie  Telegraph  &  Telephone  Co.,  144 
Mass.  165.  10  N.  E.  778.  There  the  court 
said :  "Section  9  [Pub.  St.  1882,  c.  188]  pro- 
vides that  'the  award  may  be  returned  at 
any  term  or  session  of  the  court  held  within 
the  time  limited  In  tbe  submission.'    Under 


these  proTlsloDs  tbe  agreement  of  submission 
must  fix  the  time  within  which  the  award 
must  be  returned  Into  court,  and  the  court 
has  jurisdiction  only  of  an  award  returned 
to  it  within  that  time."  See,  further,  James 
V.  Southern  Lumber  Co.,  153  Mass.  3C1,  26 
N.  B.  995;  De  Long  v.  Stahl,  13  Kan.  5.58; 
Brown  v.  Copp,  5  N.  H.  223 ;  Morse  on  Arbi- 
tration &  Award,  p.  261.  Tbe  latter  author 
says:  "If  a  time  be  named  within  which 
an  award  is  to  be  made,  It  is  Invalid  if  It 
be  not  made  until  after  that  time  has 
elapsed." 

Respondent  contends  that  time  is  not  ma- 
terial, because  the  Code  provides  that  the 
arbitrators  may  be  compelled  by  the  court 
to  make  an  award.  Code  Civ.  Proc.  §  1283. 
The  same  provision  was  In  section  382  of  the 
practice  act  (St  1851,  p.  112,  c.  5)  when  Ryan 
v.  Dougherty  was  decided.  Tbe  submission 
need  not  limit  the  time  within  which  an 
award  must  be  made,  and  in  such  case  the 
court  may  compel  an  award  in  case  of  un- 
reasonable delay;  but,  where  the  time  is 
limited  by  the  contract  of  the  parties,  the 
court  would  have  no  jurisdiction  to  extend 
or  add  to  the  original  agreement  It  could 
not  compel  the  arbitrators  to  act  after  their 
authority  to  act  had  expired. 

The  judgment  Is  reversed,  and  tbe  lower 
court  directed  to  set  aside  the  award. 

We  concur:    HARRISON,  P.  J.;  BALL^  3, 


a  Cal.  App.  1*7) 
PEOPLE  v.  BUNKERS. 

(CJourt  of   Appeal,  Third  District,   California. 
Nov.  16,  1905.) 

1.  Cbiminai.  Law— Accomplices— Who  abb- 
Question  FOB  JUBY. 

The  question  whether  a  witness  is  an  ac- 
complice is  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  14* 
Ont.  Dig.    Criminal  Law,  {  1720.] 

2.  Same— Pbincipals— Who  abe. 

All  persons  concerned  in  the  commission 
of  a  crime,  whether  directly  committing  the 
act  constituting  the  offense  or  aiding  or  abet- 
ting in  its  commission,  are  principals. 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent.  Dig.    Criminal  Law,  S  71-74.] 

3.  Same— Accomplices— Cobbobobatiom. 

Before  a  conviction  for  crime  can  be  set 
aside  for  want  of  evidence  corroborating  the 
testimony  of  an  accomplice,  as  required  by  Pen. 
Code,  §  1111,  providing  that  a  conviction  can- 
not be  had  on  the  testimony  of  an  accomplice 
unless  corroborated  by  other  evidence,  it  must 
appear,  without  substantial  conflict  in  tbe  evi- 
dence, that  the  witnesses  who  gave  corrol>ora- 
tive  evidence  were  also  accomplices,  and,  where 
there  is  a  conflict  on  that  question,  it  will  be 
presumed  in  aid  of  the  verdict  that  the  jury 
found  that  such  witnesses  were  not  accomplices. 
[Ed.  Note. — For  cases  in  point  see  vol.  14, 
Cent.  Dig.    Criminal  Law,  S  1137.] 

4.  Same— Accomplices     witbir    Btrucs    or 
Evidence. 

Witnesses  on  a  trial  for  bribery,  in  vio- 
lation of  Pen.  Code,  $  86,  punishing  the  ask- 
ing for  or  receiving  bribes  by  members  of  tbe 
L^rislature^  who  did  not  advise  or  enconraga 
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the  accused  to  receive  a  bribe,  but  who  assisted 
in  procaring  the  money  which  was  given  to 
an  accomplice,  who  gave  the  same  to  the  ac- 
cused, were  not  accomplices,  for  if  they  were 
guilty  of  any  crime,  it  was  the  crime  of  giving 
a  bribe  in  violation  of  section  85,  of  which 
crime  they  were  principals  under  the  express 
provisions  of  section  31,  and  not  accessories 
to  or  principals  in  the  crime  punished  by  sec- 
tion 86. 
6.  Saite. 

Witnesses  on  the  trial  for  bribery,  in 
violation  of  Pen.  Code,  {  80,  punishing  the  ask- 
ing for  or  receiving  a  bribe  by  members  of 
the  Legislature,  who  did  not  advise  or  encour- 
age the  accused  to  receive  the  bribe,  but  who 
merely  assisted  in  procuring  the  money  which 
should  be  paid  to  him  with  a  view  of  exposing 
him,  and  who  voluntarily  exposed  the  transac- 
tion, were  not  accomplices  as  a  matter  of  law, 
for  the  conduct  of  the  witnesses  did  not  con- 
clusively establish  a  criminal  intent  essential 
to  constitute  a  crime  under  the  express  pro- 
visions of  Pen.  Code,  §  20. 

6.  Same— Corroboration— Sufficiency. 

The  evidence  essential  to  corroborate  the 
testimony  of  an  accomplice  must  create  more 
than  a  mere  suspicion,  but  need  not  be  ab- 
solutely convincing;  nor  need  it  extend  to  every 
fact  covered  by  the  statements  of  the  accomplice, 
and  is  sufficient  if,  standing  alone.  It  tends 
to  connect  defendant  with  the  crime  charged. 

(Ed.   Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.    Criminal  Law,  §S  1128,  1129.] 

7.  Same. 

On  a  trial  for  bribery,  evidence  examined, 
and   hetd  to  sufficiently   corroborate  the  testi- 
mony of  an   accomplice  so   as  to  warrant  a 
conviction. 
&  Bribbbt— Elements  of  Offensk. 

Pen.  Code,  I  86,  provides  that  a  member  of 
the  legislature  who  asks  for  or  receives  any 
bribe  on  any  understanding  that  his  official 
action  shall  be  inflnenced  thereby  shall  be  pun- 
ished, etc  A  state  senator  was  the  chairman 
of  a  legislative  committee  which  had  commenced 
an  investigation  of  building  associations.  He 
received  money  from  the  officers  of  two  as- 
sociations on  the  understanding  that  such  as- 
aociationg  should  not  be  investigated.  At  the 
time  the  money  was  received  the  investigation 
of  the  two  associations  was  not  pending.  Held 
that,  as  the  investigations  of  the  two  associa- 
tions was  a  matter  on  which  the  senator  might 
be  required  to  act,  the  offense  of  bribery  was 
shown. 
■9.  Criminal  Law— Evidence— Declabations 

OF  C0N8PIBATOB8— Proof  of  Conspibact— 

Order  of  Proof. 

It  was  not  error  to  admit  evidence  of  con- 
versations between  a  witness  and  accused  on 
the  theory  that  they  were  conspirators  before 
proof  showing  the  conspiracy  was  offered,  where 
evidence  independent  of  the  testimony  of  the 
witness  showing  the  conspiracy  was  subsequent- 
ly introduced. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  -Dig.    Criminal  Law,  H  1012,  1013.] 

10.  Sam»— Declarations  of  Third  Persons. 
Where,  on  a  trial  for  bribery,  the  evidence 

Aowed  that  accused  and  a  witness  entered 
into  a  conspiracy  to  procure  money  from  third 
persons  for  accused,  mridence  of  conversations 
between  the  third  persons  was  competent  for 
the  purpose  of  showing  the  source  of  the  money 
and  tracing  it  to  accused,  and  for  the  purpose 
-of  showing  that  the  third  persona  were  not 
Accomplices. 

11.  Bribebt— Defenses— Intent    of     Bribe 
Giver. 

■  The  gnilt  of  a  state  senator  receiving  a 
bribe  on  the  understanding  that  his  official  con- 
duct should  be  influenced  thereby  is  not  affected 


by  the  absence  of  Intent  to  bribe  on  the  part 
of  the  persons  furnishing  the  money  which 
was  paid  to  him. 

12.  Criminal  Law— Evidence— Competenct. 

On  a  trial  of  a  state  senator  for  receiving 
a  bribe,  in  violation  of  Pen.  Code,  S  86,  the 
testimony  of  witnesses  plotting  to  entrap  ac- 
cused is  not  inadmissible  as  contrary  to  pub- 
lic policy. 

13.  Same. 

Since  a  public  officer  became  guilty  of  a 
crime  when,  he  asked  for  or  offered  to  receive 
a  bribe,  "and  his  subsequent  acceptance  of  it 
neither  added  to  his  guilt  nor  the  penalty  en- 
tailed, a  plan  to  entrap  him  by  delivering  to 
him  the  bribe  merely  amounted  to  procuring 
corroborative  evidence  essential  to  conviction, 
and  the  evidence  thereof  was  admissible  under 
the  rule  which  justifies  dissemblance  in  order 
to  procure  necessary  evidence  of  guilt. 

14.  Indictment— Joinder  of  Counts— Stat- 
XJTORY  Offenses. 

Where  a  statute  enumerates  a  series  of 
acts  either  of  which  separately  or  all  together 
may  constitute  the  offense,  all  the  acts  may  be 
charged  in  a  single  count,  for,  though  each 
act  may  constitute  the  offense,  all  of  them  to- 
gether constitute  but  one  offense. 

15.  Criminal  Law— Appeal— Harmless  Er- 
ror. 

Where  accused,  charged .  with  asking  for 
and  receiving  a  bribe,  was  found  guilty  as 
charged,  an  instruction  that  asking  Cor  or 
receiving  a  bribe  justified  •  conviction  was 
not  prejudicial.. 

Appeal  from  Superior  Court,  Sacramento 
County;  B.  O.  Hart,  Judge. 

Harry  Bunkers  was  convicted  of  bribery, 
and  be  appeals.    Affirmed. 

Behearing  In  Supreme  Court  denied.  See 
84  Pac.  370. 

H.  y.  Morehouse,  J.  B.  Alexander,  3.  S. 
Partridge,  and  F.  C.  Jacobs,  tor  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  A.  M.  Seymour, 
Dlst  Atty.,  for  the  People. 

McLaughlin,  J.  The  defendant  was  con- 
victed of  a  felony,  to  wit,  asking  and  re- 
ceiving a  bribe  while  a  member  of  tbe  Senate 
of  tbe  state  of  California,  contrary  to  the 
provisions  of  section  86  of  the  Penal  Code. 
From  tbe  Judgment  against  bim  and  from 
an  order  denying  bis  motion  for  a  new  trial, 
be  prosecutes  tbis  appeal. 

It  Is  unnecessary  to  Insert  a  copy  of  the 
Indictment,  or  to  consider  its  sufficiency  In 
this  opinion,  for  sucb  sufficiency  was  care- 
fully considered  in  another  proceeding,  and 
a  copy  of  tbe  Indictment  Is  contained  in  tbe 
decision  therein  filed.  Ex  parte  Bunkers 
(Cal.  App.)  81  Pac  748. 

It  Is  contended  that  tbe  evidence  Is  In- 
sufficient to  support  the  verdict  and  judg- 
ment Tbis  contention  does  .  not  rest  on 
any  claim  that  there  is  no  evidence  tending 
to  prove  guilt,  but  Is  based  on  tbe  proposi- 
tion that  tbe  only  testimony  In  that  be- 
half was  given  by  accomplices  of  tbe  ac- 
cused, and  tbat'  sucb  evidence  lacks  tbe 
corroboration  essential  to  sustain  the  verdict 
rendered.  The  evidence  Is  voluminous,  and 
it  would  serve  no  useful  purpose  to  embody 
more  than  an  epitomized  rehearsal  of  that 
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portion  thereof  pertinent  to  tbe  proper  con- 
sideration and  elucidation  of  tbls  and  otber 
Important  points  presented.  It  appears: 
That  appellant  was  chairman  of  a  committee 
of  the  Senate  known  as  the  "Committee  ou 
Commissions  and  Retrenchment,"  and  as 
such  chairman  had  power  to  issue  subpcenas 
for  witnesses  to  appear  before  said  com- 
mittee. That  this  committee  had  commenced 
an  Investigation  of  the  atfairs  of  the  Con- 
tinental Building  &  Loan  Association  and 
other  corporations  and  associations  engaged 
in  a  business  of  like  character.  It  Is  shown 
by -the  testimony  of  one  Joseph  S.  Jordan,  the 
principal  witness  for  the  prosecution,  that  he 
met  appellant  on  the  ferryboat  going  to  San 
Francisco  on  Friday.  January  20,  100i>.  That, 
In  reply  to  inquiries,  appellant  said  that 
the  Continental  was  not  the  only  building 
and  loan  association  under  Investigation,  that 
all  of  them,  including  the  rhopnix,  would 
be  Investlgatod  before  the  committee  got 
through  with  them,  and  subpoenas  would  Is- 
sue for  Clarence  Grange,  secretary  and  mana- 
ger of  the  riifpnlz,  and  other  persons  con- 
nected with  said  association.  Jordan  there- 
upon «xpressed  an  Interest  In  Grange  and 
the  as.soclatlon  of  wblcb  be  was  manager, 
and  after  some  parley  It  was  agreed  that 
Bubpcpnas  for  Orange  and  his  as.<<ocIates 
.would  be  withheld  nntll  Jordan  could  see 
Grange,  and  that  they  would  meet  again  the 
next  evening.  Jordan  then  went  to  see 
Orange  and  told  him  of  conditions  In 
Sacramento,  and  what  bad  been  said  by 
appellant  At  the  evening  meeting  Jordan 
Informed  appellant  that  be  had  seen  Grange 
and  that  be  (Jordan)  thought  "those  people 
would  pay  for  being  let  alone,  if  there  were 
no  subpopnas  Isued  or  at  the  worst  a  favor- 
able report  on  the  Pbcenlx  and  one  or  two 
other's."  Appellant  suggested  another  meet- 
ing the  next  day  at  noon,  and  at  this  meet- 
ing Jordan  mentioned  a  sum  as  the  proper 
price  to  be  paid  for  Immunity  for  the  Phoenix, 
Itenters',  and  PaolBc  States  Associations,  but 
appellant  said  be  would  bare  to  see  Senator 
French,  who  was  then  In  San  Francisco,  and 
that  he  expected  to  see  him  at  8  o'clock,  at 
which  time  it  was  agreed  that  appellant  and 
Jordan  would  meet  again.  When  they  met 
in  the  afternoon,  appellant  stated  that  he 
bad  seen  French  and  that  It  had  been  agreed 
that  if  $500  each  was  paid  to  Senators  Em- 
mons, French,  Wright,  and  Bunkers,  who  con- 
stituted a  majority  of  the  committee,  that  the 
associations  last  named  would  be  protected, 
no  subpcenas  would  issue,  and  no  investiga- 
tion would  be  had  as  to  them.  Appellant 
also  said  that  It  would  take  at  least  $10,000 
to  stifle  investigation  touching  the  affairs 
of  the  Continental.  The  proposition  made 
by  appellant  was  placed  before  Grange,  who 
said  the  arrangement  was  all  right,  that  be 
would  see  the  various  managers  that  night 
and  meet  Jordan  in  Sncrninento  uiidor  the 
lUiuie  of  Bill  Newell,  auU  biiuj;  the  money  with 


him.  The  next  day  Orange  telephoned  to  Jor- 
dan from  San  Francisco,  saying  that  the  Paci- 
fic States  bad  fallen  down,  and  hence  only  $390 
would  be  paid  each  senator,  and  that  be 
could  not  come  to  Sacramento,  but  that  an- 
other man  under  the  same  name  would  come 
up  with  the  money  and  meet  Jordan  at  the 
letter's  room.  This  Newell,  who  proved  to 
be  a  detective  named  Tichenor,  met  Jordan 
at  the  place  appointed,  made  himself  known, 
stated  that  he  bad  the  money,  but  would  in- 
sist on  paying  each  senator  personally.  There 
was  some  disagreement  as  to  this  and  the 
sum  to  be  paid  Jordan  for  bis  labors  In  the 
premises,  but  the  detective  finally  agreed  to 
procure  $100  additional  for  Jordan,  and  the 
latter  departed  for  the  purpose  of  informing- 
appellant  Bs  to  the  changes  and  condltiona. 
Tlipy  met  In  the  corridor  of  tbe  Senate,  and 
appellant  for  himself  and  associates  flatly 
refused  to  accept  payment  from  Tichenor. 
Jordan  then  sought  Tichenor,  and  It  was  fi- 
nal iy  agreed  that  Jordan  should  pay  eacb 
senator  $350,  and  that  Tichenor  should  wit- 
ness such  payment  Tbey<  then  repaired  to 
Jordan's  room,  where  tbe  money  was  taken 
from  five  envelopes,  four  of  wblcb  contained 
$3.'>0  each,  and  tbe  fifth  $1.'>0,  all  in  $50  bills. 
Jordan  was  given  the  smaller  sum.  and  the 
remainder  was  made  Into  four  packages  of 
$3.*i0  eacli,  and  Jordan  placed  such  packages 
In  his  pockets  and  went  In  search  of  tbe  sen- 
ators; Tichenor  agreeing  to  keep  him  in  sight 
Jordan  met  appellant  near  tbe  opera  house 
on  K  street,  made  known  his  mission,  and 
the  pair  walked  up  E  street  and  turned  the- 
corner  Into  Elglith,  where  Jordan,  at  appel- 
lant's request,  dropped  one  of  tbe  packages 
of  currency  Into  appellant's  pocket  This 
package  contained  seven  $50  bills,  appellant's 
pro  rata  of  the  money  sent  up  by  Grange  to 
Insure  the  Phoenix  and  Renters'  Associa- 
tions Immunity  and  protection  from  Investi- 
gation and  subpoenas.  In  pursuance  of  the 
agreement  made  between  Jordan  and  appel- 
lant The  testimony  of  Grange  corroborated 
tbe  testimony  of  Jordan,  and  it  appears 
from  tbe  testimony  of  this  witness,  and  the 
witnesses  McNab,  Ilelns,  Russell,  Older.  Hart- 
Ilng,  and  Tichenor,  that  Grange  consulted 
McN'ab  on  Sunday  after  Jordan  had  made 
known  bis  mission.  That  thereupon  a  plan 
to  entrap  and  procure  evidence  against  the- 
venal  senators  was  arranged,  and  the  two  de- 
tectives, Tichenor  and  Hartling,  were  em- 
ployed and  Instructed  as  to  the  plan  and 
their  part  in  carrying  it  Into  execution.  That 
Grange  procured  part  of  the  money  from 
the  maniiger  of  tbe  Renters',  furnished  the 
balance  himself,  and  placed  It  In  five  envel- 
opes containing  currency  of  the  denomina- 
tion and  In  the  sums  above  mentioned.  That, 
pursuant  to  a  prearranged  plan,  be  took 
these  envelopes  to  the  Mills  Building  and 
hnnilod  thoni  to  nclna,  who  was  Indicated  by 
a  nod  from  McNabi  That  Helns  took  the 
euvulupes  to  Older,  who  counted  tbe  money- 


Digitized  by 


Google 


OaL) 


PEOPLE  V.  BUNKERS. 


86T 


«iid  returned  five  envelopes  containing  the 
identical  rams  to  Helns,  wlio  banded  them 
to  Tictaenor  pursuant  to  the  prearranged 
plan.  That  later  Grange  took  another  envel- 
ope containing  $100  to  Helns  at  the  same 
place,  and  Heina  took  it  to  Older,  who  sub- 
Btitnted  a  hundred-dollar  bill  for  the  coin 
and  currency  first  contained  In  the  envel- 
ope, and  returned  It  to  Helns,  vrho  deliver- 
ed it  to  one  Russell,  and  he  brought  It  to 
Sacramento  and  gave  It  to  Tlchenor.  That 
TIchenor  and  Hartling  came  to  Sacramento, 
the  former  for  the  express  purpose  of  pay- 
ing the  money  to  the  senators,  and  the  latter 
to  witness  such  payment  The  two  last- 
named  witnesses  witnessed  the  payment  by 
Jordan  to  appellant,  and  Tlchenor  corrobo- 
rated Jordan  as  to  conversations,  nlovements, 
etc.  Hartling  witnessed  the  conversation 
between  Jordan  and  appellant  in  the  corridor 
of  the  Senate,  saw  Jordan  and  Tlchenor 
meet  the  first  time,  and  corroborated  both 
of  the  witnesses  last  named  in  other  particu- 
lars. Older  took  the  numbers  of  the  bills 
and  marked  the  same  on  the  envelopes,  which 
were  also  marked  "A,"  "B,"  "C,"  "D,"  "F." 
Tlchenor  retained  the  envelopes  at  the  time 
the  money  was  given  to  Jordan,  and  they 
were  Introduced  In  evidence.  The  reporter 
employed  by  the  committee,  who  was  present 
at  the  meetings  thereof,  gathered  from  what 
was  said  that  the  committee  was  going  to 
investigate  building  and  loan  associations, 
and  "get-rlch-quick"  concerns.  There  was 
further  testimony  to  the  effect  that  the  Con- 
tinental and  Pacific  Associations,  and  some 
syndicates,  were  Investigated  by  the  com- 
mittee, and  that  subpoenas  for  numerous 
witnesses  had  been  issued  and  served.  The 
evidence  clearly  shows  that  neither  the 
FtNenlx  nor  the  Renters'  Associations  were 
investigated,  and  that  no  subpoenas  were  is- 
sued for  officers  of  said  associations.  Appel- 
lant did  not  deny  meeting  Jordan  at  times 
and  places  mentioned  by  the  latter,  but  ac- 
cording to  his  version'  their  conversations 
related  to  commonplace  matters  and  were  en- 
tirely innocent  Appellant  had  no  conversa- 
tions with  any  of  the  witnesses  named  save 
Jordan,  and  the  latter  knew  nothing  what- 
ever about  the  plan  to  entrap  and  expose 
the  senators  until  the  matter  was  made  pub- 
lla  In  acting  as  a  messenger  between  ap- 
pellant and  Grange  and  Tlchenor,  he  acted 
serlotisly,  and  supposed  the  money  was  ob- 
tained and  paid  for  the  purpose  of  pur- 
chasing immunity  for  the  two  associations 
contributing.  The  evidence  also  shows  that 
Senator  French  was  in  San  Francisco  at  the 
time  appellant  sought  and  had  a  meeting 
with  him.  It  Is  clear  from  the  foregoing 
skeleton  rehearsal  of  the  evidence  that,  if  all 
participants  In  the  transaction  described  were 
accomplices  of  the  accused,  then  the  corrob- 
oration required  by  section  1111  of  the  Pe- 
nal Code  Is  lacking,  and  the  verdict  must 


fall.  Whether  or  not  they,  or  either  of  them, 
were  such  accomplices,  was  a  question  of 
fact  for  the  Jury  to  determine.  People  v. 
Creegan,  121  Cal.  557,  53  Pac.  1082;  People 
V.  Compton,  123  Cal.  407,  56  Pac.  44;  People 
V.  Bolanger,  71  Cal.  17,  11  Pac.  799;  People 
T.  Curlee,  53  Cal.  607. 

It  is  admitted  that  the  witness  Jordan  was 
an  accomplice,  and  thj  Jury  was  instructed 
accordingly.  As  this  admission  by  the  prose- 
cution is  distinctly  favorable  to  the  appellant, 
further  Inquiry  may  be  confined  to  the  ques- 
tion whether  or  not  there  was  evidence  before 
the  Jury  to  warrant  the  conclusion  that  other 
participants  named  were  not  partlceps  crlm- 
inas.  An  accomplice  is  "an  associate  In  the 
commission  of  a  crime;  a  participator  in  an 
offjnse,  whether  as  principal  or  accessory." 
Under  the  law  of  this  state  all  persons  con- 
cerned In  the  commission  of  a  crime,  whether 
they  directly  commit  the  act  constituting  the 
olTense.  or  aid,  or  abet,  or  have  advlsjd  or 
encouraged  its  commission,  are  principals. 
Therefore,  before  we  can  conclude  that  the 
verdict  in  this  case  must  fall,  for  the  reason 
now  under  consideration,  we  must  be  con- 
vinced that  the  evidence  would  warrant  a 
Jury  in  finding  that  the  corroborative  evi- 
dence was  given  by  witnesses  who  were 
principals  in  the  commission  of  the  offense, 
under  the  rnle  Just  stated.  More  than  this. 
It  must  appear  that  the  evidence  Is  without 
substantial  confilct  on  this  point  For,  if 
ther.}  is  a  conflict,  it  must  be  assumed  in  aid 
of  the  verdict  that  the  Jury  found  to  the 
contrary,  and  therefore  had  a  right  to  view 
this  evidence  as  corroborative  of  the  testi- 
mony of  Jordan.  Keeping  this  before  us, 
we  will  examine  the  evidence  for  light  on 
the  problem  to  be  solved.  The  very  nature 
of  the  crime  here  charged  Is  such  that  there 
can  be  no  hesitancy  In  saying  that  none  of 
these  witnesses  could  or  did  directly  commit 
the  acts  constituting  it  As  neither  of  them 
ever  conversed  with  appellant  they  could  not 
and  did  not,  directly,  advise  or  encourage 
him  to  ask  for  or  receive  a  bribe. 

There  Is  no  evidence  tending  to  show  that 
any  of  them  suggested  to  Jordan,  or  any  one 
else,  that  appellant  be  advised  .or  encourag>id 
to  commit  this  offense.  The  only  possible 
theory  upon  which  It  could  be  said  that  any 
of  them  aided  or  abetted,  or  encouraged  its 
commission.  Is  that  they,  or  some  of  them, 
assisted  In  procuring  the  money  and  In  giving 
It  to  Jordan.  Certain  It  is  that,  if  any  offense 
was  committed  by  reason  of  such  acts.  It  was 
the  offense  of  offering  to  give  and  giving  a 
bribe  under  section  85  of  the  Penal  Code.  If, 
then,  these  witnesses  were  guilty  under  that 
section,  and  they  certainly  were.  If  an  offense 
was  committed  by  them,  to  hold  that  they 
were  also  accomplices  guilty  as  principals 
under  the  succeeding  section  would  be  to  lay 
down  the  rule  that  each  of  them,  and  the 
appellant  as  well,  could  be  active  offenders 
In  the  commission  of  one  crime,  and  be  acconi- 
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pllces  in  tbe  commission  of  another,  at  the 
same  tme  and  through  the  same  overt  acts. 
We  do  not  think  such  a  construction  of  these 
sections  Is  allowable.  Const,  art.  1,  {  13; 
French  v.  Teschemaker,  24  Cal.  518;  People 
T.  Curry  130  Cal.  94,  62"  Pac.  61C ;  People  t. 
DeFoor.  100  Cal.  156.  34  Pac.  642;  People 
T.  Ny  Sam  Chung,  94  Cal.  307,  20  Pac.  642, 
28  Am.  St  Rep.  129.  "It  is  a  fundamental 
rule  of  law  that  out  of  the  same  facts  a 
series  of  charges  shall  not  be  preferred." 
People  V.  Stephens,  79  Cal.  430,  21  Pac.  856, 
4  L.  R.  A.  845 ;  Peopla  v.  McDanlels,  137  Cal. 
194,  69  Pac.  1006,  59  L.  R.  A.  578,  92  Am. 
St.  Rep.  81:  People  v.  Willlard,  92  Cal. 
488,  28  Pac.  585.  It  is  very  evident  from 
an  examination  of  the  two. sections  mentioned 
that  it  was  tbe  Intent  and  purpose  of  tbe 
Legislature  to  make  offering  to  give,  or  giv- 
ing a  bribe,  an  offense,  whether  tbe  legislator 
asked  for  and  received  it  or  not  And  it 
seems  quite  as  evident  that  it  was  never  in- 
tended that  persons  concerned  would  be  inter- 
changeably guilty  as  accomplices,  when  the 
offer  was  accepted  and  the  bribe'  received. 
In  such  event  the  giving  would  be  the. crime 
committed  by  one  party,  and  the  taking  the 
crime  of  the  other.  As  the  only  acts  of  these 
witnesses  which  could  by  po.sslbiIlty  render 
them  liable  as  principals  under  section  31 
of  the  Penal  Code  constitute  a  separate  and 
distinct  offense  under  section  85,  cardinal 
rules  of  construction  forbid  an  interpretation 
which  would  also  make  them  accessories  be- 
fore the  fact,  or  principals,  In  the  commission 
of  the  other  offense  defined  In  section  86  of 
the  same  Code.  But  there  is  another  and 
much  broader  reason  why  the  jury  might 
reasonably  find,  that  neither  Grange,  McNab, 
Helns,  Older.  Russell,  Tiehenor.  or  HartlIng 
were  accomplices.  "In  every  crime  or  public 
offense  there  must  exist  a  union  or  Joint  oper- 
ation of  act  and  Intent."  Pen.  Code,  i  20; 
People  V.  Hoagland.  138  Cal.  341,  71  Pac.  359 ; 
People  V.  Welch,  63  Cal.  168.  And  It  cannot 
be  said  that  the  conduct  of  said  witnesses, 
or  any  one  of  them,  conclusively  establishes 
a  criminal  Intent  The  avowed  purpose,  the 
employment  of  detiectives,  the  general  course 
pursued,  and  the  voluntary  exposure  of  the 
whole  affair,  combine  to  Indicate  the  contrary. 
It  Is  next  contended  that  the  testimony  of 
these  witnesses  falls  far  short  of  that  degree 
of  eorrolwratlon  required  by  law.  While 
corroborating  evidence  must  create  more  than 
a  mere  suspicion,  it  is  not  required  that  It 
be  absolutely  convincing.  Nor  need  it  ex- 
tend to  every  fact  and  detail  covered  by  the 
statements  of  the  accomplices.  It  is  suffi- 
cient if,  standing  alone,  it  tends  to  connect 
the  defendant  with  the  crime.  People  v. 
Barker,  114  Cal.  620,  46  Pac.  601;  People 
V.  Sternberg,  111  Cal.  6,  43  Pac.  198;  People 
V.  McLean,  84  Cal.  482,  24  Pac.  32.  Here 
we  find  many  facts  and  circumstances  tending 
directly  to  connect  the  defendant  with  the 
crime.    The  meeting  in  the  corridor  of  the 


Senate  was  witnessed  by  HartlIng.  Both 
HartlIng  and  Tiehenor  corroborated  tbe  testi- 
mony of  Jordan,  not  only  as  to  the  meeting 
near  the  Clunle  Opera  House,  and  tbe  pay- 
ment to  appellant,  but  as  to  happenings, 
circumstances,  and  conditions  preceding  and 
accompanying  such  meeting  and  payment 
Appellant  when  testifying,  admitted  that  be 
met  Jordan  at  tlie  Senate  Chamber  and  near 
tbe  Opera  House,  and  that  be  walked  with 
tbe  latter  to  the  corner  of  Eighth  and  E 
streets.  His  recollection  was  that  the  former 
meeting  took  place  In  the  morning  and  the 
latter  In  tbe  evening  on  Monday,  while  Jor- 
dan said  they  occurred  in  tbe  afternoon  and 
evening  .on  Tuesday.  He  also  admitted  tliat 
be  met  Jordan  the  exact  number  of  times,  and 
approximately  at  the  same  times  and  places, 
Jordan  said  be  did,  during  that  fateful  visit 
to  San  Francisco,  and  that  French  paid  him 
a  visit  about  the  time  the  final  meeting  was 
had  between  Jordan  and  appellant  before 
returning  to  Sacramento.  He  admitted,  too, 
that  Jordan  mentioned  bulldlug  and  loan 
associations,  and  expressed  his  interest  in 
the  investigation  of  such  associations.  In 
siiort,  he  admitted  everything  which  was 
done  openly,  and  only  denied  that  which  he 
might  well  think  had  not  been  seen  or  beard 
by  others  than  Jordan.  He  might  reasonably 
anticipate  contradiction  as  to  that  which  was 
done  openly  ond  publicly,  and  nurse  the  hope 
that  only  one  witness  could  contradict  him 
as  to  that  which  was  deemed  privately  and 
secretly  accomplished.  In  any  event,  he 
could  not  admit  the  incriminating  conversa- 
tions and  acceptance  of  tbe  currency  without 
danger  of  conviction,  and  these  were  In  sub- 
stance the  only  things  he  denied.  When 
thus  analyzed,  in  the  light  of  a  probable  de- 
sire to  screen  himself  from  danger  of  con- 
tradiction as  well  as  conviction,  his  own  testi- 
mony lends  strong  support  to  that  of  Jordan. 
The  foregoing  review  of  the  evidence  discloses 
ample  corroboration.  People  v.  Bently,  75 
Cal.  409,  17  Pac.  430;  People  v.  Cleveland, 
49  Cal.  577;  People  v.  Eldrldge  (Cnl.  Sup.) 
82  Pac.  442;  cases  cited,  supra.  But  uncon- 
tradicted evidence  discloses  facts  full  of 
significance  in  their  tendency  to  prove  what 
the  corrupt  agreement  or  consideration  for 
the  bribe  actually  was.  It  will  be  remember- 
ed that  Jordan's  testimony  shows  that  appel- 
lant thought  it  would  take  "big  money"  to 
procure  favor  for  the  Continental  Association, 
and  that  the  declination  of  the  Pacific  led  to 
a  reduction  of  the  amount  originally  agreed 
upon.  Under  these  circumstances  It  probably 
scorned  clear  to  tbe  Jury  why  these  two  as- 
sociations were  subjected  to  investigation, 
while  the  Phoenix  and  Renters'  enjoyed  tlie 
protection  which  Jordan  says  the  money  was 
paid  to  secure. 

Appellant,  however,  contends  that  these 
facts.  Instead  of  lending  aid  to  tbe  case  of 
the  people,  absolutely  destroy  such  case,  be- 
cause it  was  necessary  for  the  prosecution  to 
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sbow  that  tbe  investigation  of  the  PhoenU 
and  Renters'  Associations  was  actually  pend- 
ing before  this  comililttee.  We  cannot  concur 
In  this  Tlew.  It  is  dear  from  the  evidence 
that  the  committee  was  engaged  In  a  general 
investigation  of  similar  Institutions,  and 
equally  clear  that  the  investigation  of  these 
two  associations  was  a  matter  upon  which 
appellant  might  be  required  to  act  In  his 
official  capacity.  This  was  sufficient  Pen, 
Code,  {  80;  Ex  parte  Bunkers,  supra.  It 
would,  indeed,  be  singular  If  the  very  non- 
action which  the  bribe  was  intended  to  secure 
could  be  held  to  constitute  an  Impregnable 
barrier  to  the  conviction  of  the  briber  and 
bribed 

The  next  claim  Is  that  It  was  error  to 
admit  the  testimony  of  Jordan  touching  con- 
versations between  him  and  the  appellant 
Ordinarily  this  contention  could  be  answered 
by  citing  a  section  of  the  Code.  Code  Civ. 
Proc.  (  1870,  subd.  2.  But  it  Is  said  that 
Jordan  and  appellant  were  co-consplrators, 
and  therefore  proof  of  the  conspiracy  sliould 
have  preceded  such  testimony.  We  do  not 
understand  that  the  rule  Invoiced  excludes 
acts  and  declarations  of  the  accused,  merely 
because  the  witness  happens  to  l>e  a  co-con- 
spirator. But  even  If  this  proposition  be 
conceded,  the  order  of  proof  was  discretion- 
ary, not  mandatory,  and  as  there  Is  evidence 
hi  the  record  aside  from  Jordan's  to  show 
tbe  relations  between  him  and  appellant  we 
cannot  say  that  the  court  erred  In  the  course 
pursued.  People  v.  Donnolly,  143  Cal.  308, 
T7  Pac.  ITT ;  People  ▼.  Rodley,  131  Cal.  253, 
63  Pac.  3.51;  People  v.  Compton-,  123  Cal. 
408.  56  Pac.  44;    People  ▼.  Eldrldge,  supra. 

It  Is  said  that  the  court  erred  In  admitting 
evidence  touching  conversations  between  Jor- 
dan and  Grange  and  Jordan  and  TIchenor. 
Oonsidering  tbe  relations  between  appeilantand 
Jordan,  and  the  latter's  connection  with  the 
bribery  of  the  senators,  we  think  such  testi- 
mony was  competent  and  pertinent  People 
T.  Rodleyw  supra ;  People  v.  Gregory,  120  Cal. 
19,  52  Pac  41.  People  v.  Lovern,  119  Cal. 
91,  51  Pac.  22,  638;  People  v.  Brown,  59 
Cal.  352;  People  v.  Gelger,  49  Cal.  650; 
People  y.  Cotta,  49  Cai.  170.  Besides,  this 
evidence  and  the  Evidence  of  the  other  wit- 
nesses examined  In  this  connection  was  ad- 
missible to  trace  the  money  from  its  source 
to  its  destination,  and  to  sbow  that  tbe 
witnesses  were  not  accomplices.  People  v. 
Bolanger,  71  Cal.  19,  11  Pac.  799;  People 
V.  Creegan,  supra ;  People  v.  Compton,  supra ; 
People  v.  Curlee,  supra;  People  v.  Jtorthey, 
77  Cal.  618,  19  Pac.  805,  20  Pac.  129;  People 
r.  Squires,  99  Cal.  330,  33  Pac.  1092. 

The  appellant  Insists  that.  If  there  was  an 
absence  of  intent  to  bribe  on  the  part  of 
Grange  and  those  acting  In  concert  with  him, 
there  could  t>e  no  bribery  as  to  this  defend- 
ant Waiving  the  fact  that  the  appellant  was 
charged  with  asking  for  as  well  as  receiving 
the  bribe,  we  cannot  see  bow  the  culpability 
84P.-^ 


of  Grange  et  al.  or  the  lack  of  It  can  mini- 
mize the  guilt  of  defendant  People  v.  Green- 
ing, 102  Cal.  387,  38  Pac.  665. 

The  final  assault  made  upon  the  evidence 
is  based  on  the  ground  tliat  the  plot  to  entrap 
these  senators  was  reprehensible,  if  not  crimi- 
nal, and  therefore  the  testimony  of  those 
Implicated  In  it  should  have  been  rejected. 
We  cannot  be  expected  to  lay  down  a  code 
of  ethics  governing  such  transactions,  and 
our  inquiry  will,  therefore,  be  confined  to 
the  question  whether  the  admission  of  such 
testimony  is  forbidden  by  express  law  or  by 
rules  of  public  policy. 

The  defendant  stands  convicted  of  one  of 
tbe  most  dangerous  crimes  catalogued  in  the 
Penal  Code.  The  murderer  deprives  an  in- 
dividual of  life.  The  thief  despoils  a  single 
citizen  of  property.  The  Judge  who  forgets 
the  sacred  responsibility  resting  upon  him 
can  injure  comparntively  few  by  i)arterlng 
his  honor  and  violating  his  oath.  But  the 
venal  legislator  Is  a  menace  to  the  impartial- 
ity and  probity  of  tliat  system  of  law,  v^bicb 
Is  the  palladium  of  all  rigiits  pertaining  to 
citizenship,  and  the  foundation  stone  of  pub- 
lic safety  and  security.  This  crime  is  secret 
In  its  nature,  and  as  baleful  as  It  Is  Insidi- 
ous In  its  effects.  The  social  fabric  could 
not  long  survive  if  its  frequent  commission 
was  tolerated,  and  hence  the  preservation  of 
our  Institutions,  and  the  integrity  of  our 
system  of  government,  demand  that  any  ten- 
dency In  that  direction  tie  sternly  and  effec- 
tually checked.  The  offer  to  receive  a  bribe, 
If  satisfied,  must  lead  to  consequences  as 
serious  as  they  are  evident,  while  a  rebuff 
to  the  bribe  seeker,  gives  rise  to  dangers, 
born  of  resentment,  which  are  scarcely  capa- 
ble of  estimation.  It  is,  therefore,  highly  Im- 
portant that  a  crime  fraught  with  so  rtinch 
danger  to  the  state,  as  well  as  to  Individuals, 
should  be  detected  and  punished.  Recog- 
nizing the  secrecy  which  usually  attends  Its 
commission,  tbe  age  and  probable  Intelligence 
of  those  in  a  position  to  commit  It  and  the 
consequent  difficulty  of  obtaining  proof  to 
bring  the  perpetrator  to  Just  punlslmient.  It 
seems  clear  to  us  that  a  wise  public  jiollcy 
must  lend  sanction  to  evidence  obtained  In 
the  mannner  here  assailed.  No  danger  to 
the  honest  or  Innocent  lurks  In  a  rule  up- 
holding its  competency  under  tbe  circum- 
stances here  described.  Honest  lawgivers  do 
not  wait  for  or  seek  temptation,  nor  do  they 
withhold  proper  official  action  until  Interest- 
ed parties  can  be  seen.  True,  neither  the 
gravity  of  the  crime  nor  considerations  of 
public  policy  will  warrant  a  departure  from 
well-settled  rules  of  evidence,  but  In  this, 
as  in  most  cases,  public  policy  is  seconded 
and  sustained  by  law,  for  we  believe  this 
testimony  was  admissible  under  a  rule  of 
evidence  long  sanctioned  by  our  highest  court 
The  appellant  was  guilty  of  a  crime  when 
he  asked  for  or  offered  to  receive  the  bribe, 
and  bia  acceptance  of  It  neither  added  to 
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bis  gnllt  nor  to  the  pennlty  already  entailed, 
□ence  the  p^lan  to  "entrap"  bim  amounted 
to  notliing  naore  tbnn  procuring  corrotioratlve 
evidence  essential  to  conviction.  Sucb  meth- 
ods, under  these  circnnistances,  are  not  with- 
in the  rule  against  encouraging  crime,  merely 
to  procure  Its  commission,  to  the  end  that 
those  willing  to  become  offenders  may  be  pun- 
ished. Tliey  fall  within  that  other  rule 
which  JiiRtifies  dissemblance  In  order  to  pro- 
cure additional  and  necessary  evidence  of 
guilt  People  V.  Sqnires,  90  Cnl.  330,  33  Pac 
1092;  People  ▼.  Northey,  77  Cal.  632,  19 
Pac.  Sai.  20  Pac.  129:  People  v.  Bolanger, 
71  Cnl.  20,  11  Pac.  709;  People  v.  Fiirrell, 
30  Cnl.  317;    People  v.  Greening,  supra. 

Other  assignments  of  error  have  been  ex- 
amined, but  we  are  satisfied  that  no  prejudl- 
cinl  error  was  committed  In  ruling  on  the 
admissibility  of  evidence.  As  most  of  the 
critirisnis  aimed  at  instntottons  excepted 
to  are  fully  covered  by  the  foregoing  discus- 
sion touching  evidence  to  which  such  instnic- 
tlons  relate.  It  could  serve  no  useful  purpose 
to  do  more  than  review  objections  to  Instruc- 
tions not  Included  in  this  category. 

The  Instructions  as  to  "feigned  accompli- 
ces" were  not  erroneous,  for  reasons  stated 
In  the  cases  last  cited.  The  Instructions  re- 
lating to  proof  of  acts  which  would  warrant 
a  verdict  against  the  defendant  were  not 
erroneous.  People  v.  Hall,  94  Cal.  B98,  30 
Pac.  7;  People  v.  Thompson,  111  Cal.  2.10, 
13  Pac.  748;  People  v.  O'Brien,  130  Cnl, 
8,  62  Pac.  297.  "It  Is  a  well-settled  rule  that 
where  a  statute  enumerates  a  series  of  acts 
either  of  which  separately,  or  all  together, 
may  constitute  the  offense,  all  of  such  acts 
may  l>e  charged  In  a  single  count,  for  the  rea- 
son that,  notwithstanding  ench  act  may  by 
Itself  constitute  the  offense,  all  of  them 
together  do  no  more,  and  likewise  constitute 
one  and  the  same  offense."  People  t.  Gnstl, 
113  Cal.  178,  45  Paa  2C3;  People  ▼.  Ellen- 
wood,  119  Cal.  166,  51  Pac,  653;  People  v. 
Eagan,  116  Cal.  287,  48  Pac.  120.  Besides, 
an  Instruction  that  asking  or  receiving  would 
Justify  a  verdict  of  guilty  could  not  have 
harmed  appellant,  for  be  was  charged  In  the 
conjunctive,  and  the  Jury  found  him  guilty 
as  charged  In  the  Indictment  The  Instruc- 
tions requested  by  the  defendant  and  refused 
by  the  court  were  cither  erroneous  or  inappli- 
cable or  were  fully  covered  by  other  Instruc- 
tions. The  charge,  read  as  a  whole,  waa 
full,  fair,  and  comprehensive,  and  the  appel- 
lant certainly  has  no  cause  to  complain  that 
the  law  was  not  fully  and  clearly  stated  to 
the  Jury. 

We  do  not  deem  It  necessary  to  notice 
other  errors  assigned.  Suffice  It  to  say  that 
we  find  DO  prejudicial  error  In  the  record. 

The  Judgment  and  order  are  affirmed. 

We  concur:  CUIPMAN,  P.  J.j  BUGS- 
LES,  J. 


OCid.  A.  197) 

PEOPLE  T.  BUNKBRa    (Cr.  1,320.) 
(Supreme  Court  of  California.    Jan.  15,  1906.) 

On  application  for  rehearing.    Denied. 
For  opinion  in   Court  of   Appeal,    see   84 
Pac.  3U4. 

PER  CURIAM.  The  application  for  a 
rehearing  In  this  court  after  decision  In  the 
District  Court  of  Appeal  for  the  Third  Dis- 
trict, la  denied.  In  denying  such  application. 
It  la  proper  to  say  that  the  determinuttoQ  of 
the  question  as  to  whether  one  who  gives  a 
bribe  can  be  an  accomplice  of  the  one  who 
accepts  the  bribe  is  not  pssentinl  to  the  de- 
cision In  thl^  case,  and-  we  are  not  to  bo 
understood  as  approving  that  portion  of  the 
opinion  of  the  District  Court  of  Aypeal  wliicb 
deala  with  that  question. 


JOnNSON  V.  GUNN.» 

(Conrt  of  Appeal,  Third  District,   California. 
July  23,  1905.) 

CooNTT  Government  Act— Special  I.koisla- 
TioN— Method  op  Ascertaininq   Popxn.jL- 

TION— COMPBNSATioN  OR  JUSTICES. 

County  Oovernmpnt  Act,  i  184.  subd.  18, 
as  amended  by  St.  1901,  p.  7.'i0,  c.  2S4.  in  pro- 
viding that  for  the  purpose  of  reKulatiag  the  com- 
pensation of  jiiHtires  of  the  peace  townships 
in  the  twenty-seventh  class  of  counties  are  clas- 
sified acrording  to  their  population  "as  shown  by 
the  federal  census  of  1J)00,"  whereas  the  meth- 
ods provided  for  asrertaininj;  the  population  of 
townships  in  counties  of  other  classes  is  dif- 
ferent, and  In  fizing  the  compensation  of  Jus- 
tices of  the  peace  In  townships  having  •  cer- 
tain population  in  counties  of  the  twenty -seventh 
class  at  a  certain  amount,  while  the  compensa- 
tion Is  difTcrent  in  townships  of  the  same  popula- 
tion in  counties  of  diCTerent  classes,  contravene* 
Const  art  4,  {  2T>,  prohibiting  "local  or  special 
laws  *  •  *  (0)  regulating  county  and  town- 
ship business;  •  •  •  (20)  affecting  the  feca 
or  salary  of  any  officer;  •  •  •  (33)  where  a 
general  law  can  be  made  applicable." 

Appeal  from  Superior  Court,  Napa  County; 
H.  O.  Gesford,  Judge. 

Application  by  William  D.  Johnson  for 
writ  of  mandate  to  H.  L.  Gnnn.  Writ  denied, 
and  petitioner  appeals.    Affirmed. 

Bell,  York  &  Bell,  for  appellant  R.  Ben- 
jamin, for  respondent 

McLAUGnLIN,  J.  This  Is  an  application 
for  a  writ  of  mandate  compelling  the  re- 
spondent as  auditor  of  the  county  of  Napa, 
to  draw  his  warrant  in  appellant's  favor 
for  the  sum  of  $55,  claimed  by  appellant  to 
be  bis  salary  as  Justice  of  the  peace  of  Tount 
township  for  the  month  of  January,  1003.  In 
bis  petition,  which  contains  other  apt  and 
usual  averments,  it  is  alleged  that  "accord- 
ing to  the  federal  census  of  1000  the  popula- 
tion of  said  Yount  township  is  given  and 
stated  to  be  2,982  inhabitants,  but  that  in 
truth  and  fact  said  township  then  had,  and 
ever  since  and  now  baa,  a  population  of  over 

•For  opinion  la  Suprun*  Court,  ■••  M  Pac  Ctt, 
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3,000  Inhabitants."  Thfe  respondent  demurred 
to  the  petition,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause 
«f  action.  The  demurrer  was  sustained,  and 
petitioner  prosecutes  this  appeal  from  the 
jndgment  thereupon  entered  against  him. 

In  subdivision  13  of  section  184  of  the 
county  government  act,  as  amended  In  1901 
(St.  1901.  p.  750,  c.  234),  it  Is  provided  that 
for  the  purpose  of  regulating  the  compensa- 
tion, of  justices  of  the  peace  townships  in 
the  twenty-seventh  class  of  counties,  are 
"elasslfled  according  to  their  population  as 
shoicn  hu  the  federal  census  of  1900."  In 
the  same  subdivision,  the  salaries  of  Justices 
of  tlie  peace  in  townships  having  a  popula- 
tion of  3,000  and  less  than  5,000  Is  fixed  at 
$55  per  month.  Appellant  contends  that  the 
portion  of  the  subdivision  above  Italicized, 
relative  to  the  mode  of  ascertaining  the  popu- 
lation of  townships.  Is  unconstitutional,  and 
hence  that  be  was  entitled  to  show  what  the 
actual  population  was,  in  order  to  establish 
tbat  he  Is  entitled  to  the  salary  claimed.  It 
is  allied  that  the  portion  of  the  subdivision 
objected  to  is  special  legislation.  In  that  it 
applies  only  to  counties  of  a  certain  class, 
when  there  is  no  substantial,  intrinsic,  con- 
stitutional reason  why  a  general  law  could 
not  be  made  applicable  to  all  classes  of  coun- 
ties. Two  sections  of  the  Constitution  of 
this  state,  germane  to  the  question  thus 
raised,  read  as  follows : 

Section  5,  art.  11:  "The  Legislature,  by 
general  and  uniform  laws,  shall  provide  for 
the  election  or  appointment,  in  the  several 
counties,  of  boards  of  supervisors,  sheriffs, 
county  clerks,  district  attorneys,  and  such 
other  county,  township  and  municipal  officers 
as  public  convenience  may  require  and  shall 
prescribe  their  duties  and  fix  their  terms  of 
office.  It  shall  regulate  the  compensation 
of  all  such  officers  In  proportion  to  duties, 
and  for  this  purpose  may  classify  the  coun- 
ties by  population." 

Section  25,  art  4 :  "The  Legislature  shall 
not  pass  local  or  special  laws  in  any  of  the 
following  enumerated  cases,  that  is  to  say: 

•  •  •  Ninth.  Regulating  county  and  town- 
ship business.  •  *  •  Twenty-ninth.  Af- 
fecting the  fees  or  salary  of  any   officer. 

*  •  *  Thirty-third.  In  all  other  cases 
where  a  general  law  can  be  made  applicable." 

An  examination  of  the  county  government 
act,  as  aipended  in  1901  (St  1901,  p.  CS5,  c. 
234  et  seq.),  shows  that  the  methods  pre- 
scribed for  ascertaining  the  population  of 
townships  vary  according  to  the  classification 
of  counties,  and  are  widely  different  In 
some  Instances  tbe  federal  census  is  the 
standard ;  In  others  the  board  of  supervisors 
must  annually  ascertain  and  declare  the 
population  In  any  way  deemed  by  them  ad- 
visable. In  some  counties  the  board  must 
ascertain  the  number  of  inhabitants  bien- 
nially, nud  in  others  no  method  whatever 
Is  provided.    It  is  appareut  from  the  fore- 


going that  tbls  l^slatlon  I«  special  and  lo- 
cal. It  is  an  attempt  to  regulate  county 
and  township  business  in  a  manner  forbidden 
by  the  Constitution.  But,  aside  from  this, 
taking  the  very  broadest  ground,  and  grant- 
ing that  the  Legislature  had  discretion  in 
the  premises  under  the  thirty- third  sub- 
division above  quoted,  unless  there  is  some 
legal  reason  why  classification  is  necessary, 
and  why  a  general  law  cannot  be  made  ap- 
plicable, it  must  fall  before  that  higher  law 
which  forbids  such  legislation.  Hale  v.  Mc- 
Gettigan,  114  Cal.  112,  45  Pac.  1049 ;  Tucker 
V.  Bamum,  144  Cal.  2G9,  77  Pac.  919 ;  Dwyer 
V.  Pnrker,  115  Cal.  549,  47  Pac.  372 ;  Miller 
V.  KIster,  68  Cal.  145,  8  Pac.  813 :  Dougherty 
V.  Austin,  94  Cal.  622,  28  Pac.  834,  29  Pac. 
1092,  16  L.  R.  A.  161 ;  Lougher  v.  Soto,  129 
Cal.  612,  62  Pac.  184;  Rauer  v.  Williams,  118 
Cal.  407.  50  Pac.  691.  The  rule  that  a  statute 
sball  not  be  declared  unconstitutional  un- 
less tbe  conflict  is  plain,  substantial,  and 
incapable  of  reconciliation  has  prompted  a 
careful  study  of  the  provision  assailed  in 
tbe  light  of  constitutional  limitations.  After 
such  study,  we  are  convinced  that  there  can 
be  no  natural.  Intrinsic,  or  constitutional 
distinction  upon  which  to  base  a  special  pro- 
vision for  determining  the  population  of 
each  class  of  counties  in  the  state.  We  can 
conceive  no  reason  why  the  population  of 
all  townships  in  all  counties  of  tbe  state 
should  not  be  measured  by  the  same  standard 
and  ascertained  in  the  same  way.  Nor  can 
we  think  of  a  reason  which  is  even  plausible 
why  different  yardsticks  should  be  adopted 
in  different  classes  of  counties,  when  used 
for  the  same  Identical  purpose  By  consult- 
ing sections  10  and  157  of  the  act  (St  1897, 
pp.  453,  492,  c.  277),  we  know  that  Napa 
is  the  only  county  in  the  twenty-seventh 
'  class,  and,  as  there  can  be  no  natural,  in- 
trinsic, or  even  fanciful  reason  why  a  special 
rule  for  ascertaining  population  should  be 
applied  to  such  coujty,  it  follows  that  the 
provision  is  local  and  special,  that  it  lacks 
uniformity  of  application,  that  it  is  an  at- 
tempt to  regulate  coimty  and  township  busi- 
ness by  local  and  special  laws,  and  Is  there- 
fore unconstitutional  and  void. 

It  is  urged  that  tbe  remainder  of  the  sub- 
division is  valid,  and  that  appellant  would, 
on  proper  proof  as  to  the  population  of  Tount 
township,  be  entitled  to  the  salary  here 
claimed.  Examining  tbe  subdivision  for 
the  purpose  of  determining  the  soundness 
of  this  contention,  we  find  that  it  is  here 
necessary  to  pass  upon  the  validity  of  the 
provision  relating  to  salaries.  We  are  aware 
of  the  rule  tbat  we  should  avoid  passing 
upon  tbe  constitutionality  of  legislation 
whenever  such  avoidance  Is  possible.  But 
as  it  has  been  held  that  the  population  of 
a  township  may  be  shown  by  competent  evi- 
dence, and  as  appellant  is  here  seeking  to 
compel  the  payment  of  the  salary  therein 
fixed,  the  question. of  tbe  validity  of  this 
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provision  la  sqtiarely  presented,  and  must 
be  passed  npon.  (Cotbran  t.  Cook,  80 
Pac.  609.)  W«  are  reluctantly  forced  to  the 
conclusion  tbat  tbis  provision  must  also  foil 
before  tbat  same  higher  law  which  nullified 
the  provision  last  under  consideration.  There 
can  be  no  donbt  that  the  Legislature  may 
classify  townships  according  to  population, 
for  the  purpose  of  regulating  the  compensa- 
tion of  township  officers.  If  It  be  said  that 
there  Is  no  express  or  Implied  command  to 
tills  effect  In  our  organic  law.  It  must  cer- 
tainly be  admitted tbatno provision  of  the  Con- 
stitution forbids  the  exercise  of  such  power. 
Tucker  v.  Barnum,  144  Cal.  2C9,  77  Pac.  019. 

That  the  power  exists,  therefore,  Is  un- 
questionable. But  It  Is  equally  certain  tbat 
such  power  mnst  be  exercised  witliln  con- 
stitutional limitations,  and  in  conformity 
with  the  rule  that  tl>e  compensation  of  town- 
ship as  well  as  county  officers  must  be  regu- 
lated "In  proportion  to  duties."  Tucker  v. 
Barnum,  supra.  To  say  tbat  there  can  be 
a  classiflcatlon  of  townships  for  the  pur- 
pose of  regulating  the  compensation  of  town- 
ship officers,  however,  Is  far  from  conceding 
tbat  there  can  be  an  arbitrary  classiflcatlon 
within  the  classiflcatlon  of  counties,  the 
palpable  and  inevitable  effect  of  which  Is 
to  Inaugurate  a  system  of  territorial  dis- 
crimination. In  flagrant  violation  of  whole- 
some provisions  of  the  Constitution.  If  such 
classiflcatlon  Is  allowable,  and  we  ha^e  seen 
tbat  It  is,  It  Is  allowable  for  such  purpose 
only  when  the  distinction  between  the  classes 
Is  based  on  something  more  substantial  than 
mere  caprice,  or  the  fact  tbat  the  townships 
are  situated  in  different  counties.  If  popula- 
tion is  the  proper  criterion  for  admeasuring 
tbe  duties  of  officers,  it  follows  as  a  logical 
sequence  that,  whenever  this  method  or 
standard  is  used,  officers  performing  like 
duties  would  be  entitled  to  equal  compensa- 
tion when  tbe  population  was  the  same.  In 
other  words,  If  the  method  which  the  Con- 
stitution commands  shall  be  used  In  measur- 
ing the  duties  and  flxlng  proportionate  com- 
pensation for  county  officers  U  adopted  by 
tbe  Legislature  as  the  proper  method  for 
measuring  tbe  duties  and  flxing  propor- 
tionate compensation  for  township  officers, 
it  must  certainly  follow  that,  when  popula- 
tion, and  hence  duties,  are  equal,  tbe  com- 
pensation must  be  tbe  same,  or  tbe  constitu- 
tional requirements  will  not  be  satisfled. 
Tucker  v.  Barnum,  144  Cal.  270,  77  Pac.  919 ; 
Welsh  V.  Bramlet,  98  Cal.  219,  33  Pac.  66; 
Rauer  v.  Williams,  118  Cal.  407,  80  Pac.  COl; 
Knight  y.  Martin,  128  Cal.  247,  00  Pac.  849; 
Dwyer  v.  Parker,  115  Cal.  644,  47  Pac.  872; 
San  Francisco  v.  Broderick,  125  Cal.  188, 
67  Pac.  887;  Longan  t.  Solano  Co.,  65  Cal. 
122,  8  Pac.  463;  Bloss  r.  Lewis,  109  Cal. 
493,  41  Pac.  1081. 

Turning  to  the  provision  here  under 
consideration,  we  find  tbat  it  applies  only 
to  one  class  composed  of  one  county.   Coa- 


trastlng  the  salaries  there  flxed  with  salaries 
In  other  townships  In  other  connUes,  we 
.flnd  that  In  no  two  instances  of  like  popula- 
tion Is  tbe  salary  tbe  same.  As  above  said, 
it  must  certainly  be  that,  under  the  consti- 
tutional provision  requiring  that  compensa- 
tion be  proportioned  to  duties,  the  salary 
should  be  the  same  where  like  population 
gauges  like  duties.  But  tbe  salaries  flxed 
In  this  act  cannot  be  reconciled  to  this  or 
any  other  theory  of  proportion.  To  Illustrate 
tbe  viclousness  of  such  legislation  and'  the 
reason  of  rules  which  forbid  it,  we  will  assume 
tbat  in  each  of  tbe  counties  hereinafter 
mentioned,  there  is  a  township  containing 
any  number  of  inhabitants  between  3.000 
and  6,000.  So  assuming,  we  find  that.  lo 
addition  to  fees,  tbe  following  monthly  sal- 
aries are  fixed  for  Justices  In  such  townships 
In  different  counties:  Los  Angeles,  $S3^; 
Alameda,  $75;  Santa  Clara,  $40;  San  Ber- 
nardino, $U5:  Monterey,  $35;  Tulare,  $85; 
Contra  Costa,  $100;  San  Joaquin,  $40  or 
$35;  Riverside,  $20  or  $15;  Shasta,  $85; 
Kern,  $100;  Napa,  $55;  Ventura,  $70  or  $iiO: 
Yolo,  $G3;  SanMateo,  $73or  $70;  Stanislaus. 
$70;  Merced,  $100  or  $75;  Colusa,  $75;  Glenn, 
$73.  In  Riverside  county  a  justice  in  a 
township  having  900  population  would  re- 
ceive $5,  and  In  some  other  counties  $75, 
while  In  Alameda  a  Justice  in  a  township 
having  15,000  Inhabitants  could  only  re- . 
celve  the  last-named  sum.  We  might  go 
on  and  show  nearly  as  many  discriminations 
as  there  are  classes  of  counties,  but  It  could 
serve  no  useful  purpose  to  do  so.  Suffice 
It  to  say  tbat  It  would  be  difficult  to  devise 
a  scheme  or  system  of  compensation  moro 
obnoxious  to  the  spirit  and  letter  of  the  Con- 
stitution  than  this. 

Had  such  county  l>een  specified  by  name, 
instead  of  class,  in  fixing  the  salaries  of 
township  officers,  even  the  sophist  would 
have  been  barren  of  argument  in  support  of 
its  validity.  It  would  at  once  be  admitted 
that  the  legislation  was  special,  because 
Its  operation  was  confined  to  a  county;  and 
resort  to  this  subterfuge  of  specification  by 
class  Instead  of  name  does  not  mend  matters, 
for  it  creates  a  distinction  without  a  differ- 
ence. In  either  event,  we  would  liave  one 
law  for  townships  of  a  given  population  in 
one  county,  and  a  different  law  for  town- 
ships of  the  same  size  in  every  otber  county. 
Tbe  Constitution  absolutely  forbids  local  or 
special  legislation  in  all  cases  "affecting  the 
fees  or  salary  of  any  officer,"  or  "regulating 
county  or  township  business."  That  this 
provision  affects  tbe  salary  of  an  officer  is 
amply  demonstrated  In  tbis  proceeding,  and 
that  It  is  local  and  special  does  not  admit 
of  question.  Moreover,  we  can  think  of 
no  reason  wby  all  townships  in  the  state, 
regardless  of  county  boundaries,  may  not  be 
classified  by  a  general  law,  providing  for  tbe 
payment  of  uniform  salaries  to  officers  of 
townships  having  the  same  number  of  in- 
habitants.    Nor    caa    our    loiagliiaUoB    or 
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reason  furnish  a  distinction  or  difference, 
■wliich  could  make  the  services  of  a  Justice 
of  the  peace  in  one  county  more  or  less 
▼alnable  than  tbe  services  of  a  brother  Jus- 
tice in  a  township  of  tbe  same  population 
elsewhere.  It  was  said  in  argument  that 
tbe  classification  of  townships  within  a  par- 
ticular class  of  counties  makes  such  legis- 
lation general,  because  it  is  uniform  In  its 
application  to  all  townships  within  that  par- 
ticular class.  But  tbe  obvious  answer  to 
this  is  that  it  Is  this  very  proposition  which 
brings  it  under  the  ban  of  the  Constitution. 
Hale  V.  McQettlgan,  114  Cal.  118,  45  Pac. 
1049;  Miller  v.  Kister,  supra.  Its  very  na- 
ture is  such  that  It  can  never  apply  to  more 
than  the  twenty-seventh  class  of  counties, 
and  general  laws  must  have  a  uniform  opera- 
tion throughout  the  state  wherever  like  con- 
ditions prevail.  The  fact  that  counties  in 
this  class  "have  been  classified  for  a  pur- 
pose which  the  Constitution  recognizes  as 
a  proper  and  necessary  one  does  not  relieve  a 
law.  relating  to  other  and  distinct  matters 
from  the  objection  that  it  is  local  and  special, 
if  by  its  terms  it  is  limited  in  Its  applica- 
tion or  operation  -to  one  or  more  counties 
less  than  the  whole."  Pratt  v.  Browne,  135 
Cal.  651,  67  Pac.  1082;  Darcy  t.  Mayor, 
10*  Cal.  647,  648,  38  Pac.  600;  Dougherty 
V.  Austin,  94  Cal.  tel,  635,  28  Pac.  834,  29 
Pac.  1092,  16  L.  R.  A.  161;  Turner  V.  Sls- 
klyoo.  100  Cal.  332,  42  Pac.  434 ;  San  Luis 
Obispo  T.  Graves,  84  Ca).  71,  23  Pac.  1032; 
Conlin  T.  Board  of  Supervisors,  114  Cal.  410, 
46  Pac.  239,  33  L.  R.  A.  762;  Marsh  v.  Super- 
visors. Ill  Cal.  370,  43  Pac.  975. 

It  must  ever  be  borne  in  mind  that  the 
Iieglslature  has  no  discretion  In  tbe  premises, 
for  the  Constitution  prohibits  local  or  special 
legislation  "aCtecting  the  salary  of  any 
officer,"  or  "regulating  county  and  township 
business,"  under  any  and  ail  circumstances. 
In  Tulare  County  v.  May,  118  Cal.  303,  60 
Pac.  427,  and  kindred  cases,  the  legislation 
was  upheld  "upon  the  theory  that,  so  far  as 
the  power  to  appoint  deputies  Is  concerned, 
the  rule  is  general  and  uniform  throughout 
tbe  state,"  and  that  it  was  competent  to 
provide  either  of  two  modes  of  payment  of 
deputies  appointed  under  general  laws. 
There  the  legislation  applied  to  every  coun- 
ty in  tbe  state  which  might,  perchance,  come 
within  the  class.  Here  tbe  provision  before 
us  can  never  so  apply;  for  we  have  seen  that 
its  very  terms  confine  Its  operation  to  a  par- 
ticular class  of  counties,  and  that  other  coun- 
ties have  a  s^arate  schedule  of  salaries  for 
Justices  in  townships  of  exactly  the  same 
population.  We  have  Judicial  knowledge  of 
tbe  fact,'  bom  of  the  very  act  in  which  this 
legislation  Is  found,  that  by  no  process  of 
reasoning,  however  subtle,  can  this  provision 
ever  apply  to  other  portions  of  the  state. 
The  Constitution  permits  the  classification 
of  counties  according  to  population  for  the 
single  purpose  of  regulating  the  compensa- 


tion of  officers;  but  It  does  not  permit  such 
classification  for  the  purpose  of  forming  a 
basis  upon  which  to  rest  special  legisla- 
tion applicable  only  to  a  particular  portion 
of  the  territory  and  population  of  the  state. 
It  certainly  does  not  permit  such  classifica- 
tion for  the  purpose  of  segregating  counties, 
to  the  end  that  the  townships  of  each  county, 
or  class  of  counties,  may  in  turn  be  classi- 
fied for  the  purpose  of  fixing  the  compensa- 
tion of  township  officers  therein,  without 
regard  to  compensation  fixed  for  tbe  same 
class  of  officers  in  townslilps  having  the  same 
population,  but  situated  In  other  counties. 
It  Is  true  that  townships  are  subdivisions  of 
a  county,  but  this  fact  does  not  render  them 
any  the  less  subdivisions  of  the  state,  nor 
alter  their  relation  to  the  exercise  of  legis- 
lative powers,  which  in  ail  cases,  whether 
applied  to  counties  or  subdivisions  of  coun- 
ties, is  subject  to  constitutional  limitations 
and  restrictions.  The  mere  fact  that  a  town- 
ship is  part  of  a  county  of  a  certain  class 
cannot  justify  legislation  which  practically 
sets  it  apart  for  the  purpose  of  subjecting 
It  to  the  operation  of  laws  which  cannot  by  any 
possibility  be  applicable,  at  any  time  or  under 
any  circumstances,  to  any  other  portion  or 
the  state.  The  rule  permitting  the  classifi- 
cation of  counties  for  a  special  purpose 
was  designed  to  prevent  special  legislation, 
not  to  promote  It  Rauer  v.  Williams,  118 
Cal.  403,  405,  50  Pac.  691;  People  v.  Hen- 
shaw,  76  Cal.  436,  18  Pac.  413;  Cody  v. 
Murphey,  89  Cal.  525.  26  Pac.  1081;  In  re 
Mitchell,  120  Cal.  C34.  52  Pac.  799.  It  was 
certainly  not  intended  to  nullify  and  render 
farcical  other  provisions  of  the  Constitution, 
forbidding  local  and  special  legislation  and 
requiring  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation,  and  thus 
render  possible  discrimination  between  locall- 
,ties  and  officers  based  on  no  higher  con- 
siderations than  mere  geographical  location. 
Therefore,  viewed  in  any  conceivable  light, 
this  provision  fails  within  the  category  of 
forbidden  legislation.  That  it  is  an  at- 
tempt to  fix  township  salaries  by  local  and 
special  laws,  lacking  every  element  of  uni- 
formity, is  as  clear  to  my  mind  as  any  proposi- 
tion dependent  upon  fallible  human  reason 
can  be.  Such  things,  directly  forbidden,  can- 
not be  accomplished  by  indirection;  for 
there  is  no  way  to  evade  a  plain  law,  honest- 
ly Interpreted  and  administered.  If  tbe 
Legislature  should  attempt  to  classify  coun- 
ties, and  fix  compensation  of  county  ofllcers 
according  to  the  same  plan,  few  would  con- 
tend that  such  a  palpable  evasion  of  tbe 
fundamental  law  could  be  upheld.  Tbe 
Legislature  can  no  more  indulge  in  special 
and  discriminating  legislation  touching  town- 
ships than  it  can  Indulge  In  similar  leglslatlmi 
touching  counties.  If  the  Legislature  can 
provide  that  In  two  different  townships  hav- 
ing the  same  population  different  salaries  can 
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be  paid,  gimply  becanse  such  townsbips 
bappen  to  b«  in  different  counties  tben,  by 
parity  of  reasoning,  we  must  conclude  tbat 
two  counties  baying  exactly  tbe  same  popuia- 
tion  can  be  put  into  different  clRsses.  merely  for 
tbe  purpose  of  fixing  a  different  compensation, 
wben  sucb  compensation  must  be  proportion- 
ed to  duties  and  sucb  duties  must  be  gauged 
by  population.  Tills  would  result  In  render- 
ing the  constitutional  provision  relating  to 
compensation  not  only  abortive,  but  absurd 
as  well. 

Counsel  for  appellant  seem  to  present  tbe 
case  of  Tucker  v.  Bnraum,  144  Cai.  2B7,  77 
Pac.  010.  as  sustaining  tbe  proposition  tbat 
sucb  legislation  is  valid.  Waiving  tbe  propo- 
sition tbut  tbe  precise  question  bere  consid- 
ered baa  never  been  presented  to  or  conslder- 
ered  by  our  Supreme  Court,  we  tbinit  tbe  deci- 
sion and  reasoning  of  tbe  court  in  tbe  case 
cited  directly  sustains  tbe  reasoning  and 
conclusion  ber&  Tbe  legislation  tbere  con- 
sidered was  beid  void,  because  It  discrimi- 
nated  between  Justices  of  different  townsbipa 
in  tbe  same  county.  In  tliat  It  did  not  flz 
their  compensation  In  proportion  to  duties. 
If  sucb  discriniination  and  the  neglect  to 
proportion  compensation  to  duties  nuilKled 
tbe  provision  passed  ui>on  in  tbat  case,  we 
know  of  no  rule  of  law  or  logic  which  could 
make  nonrompliance  with  the  same  consti- 
tutional requirements  less  fatal  here.  Where 
tbe  reason  Is  tbe  same,  the  rule  must  be 
tbe  same,  and  we  are  certain  that  our  high- 
est court  has  neither  suggested  nor  declared 
a  rule  which  denounces  discrimination  be- 
tween Justices  of  tile  peace  within  tbe  same 
county,  and  sanctions  or  Justifies  similar 
discrimination  between  tbe  same  class  of 
olHcers  In  different  counties,  ail  of  whom 
are  protected  from  special  and  discriminating 
laws  by  tbe  same  Constitution.  These  pro- 
visions of  tlie  Constitution  were  designed 
to  prevent  legislation  promotive  of  tbe  selfish' 
private  or  lorni  interests  of  any  class  or 
locality,  to  prevent  ail  discrimination  and 
favoritism,  and  to  n):ilie  tbe  public  interest 
and  welfare  the  pole  star  for  legislative 
guidance.  Tbe  far-reaching  effect  of  this  de- 
cision has  weighed  upon  us  throughout  tbe 
consideration  of  the  question  bere  Involved, 
bnt  questions  squarely  presented  must  t>e 
squarely  met  and  dci-lded,  for  confidence  in 
courts  could  not  long  survive.  If  possible  or 
probable  effects  were  permitted  to  out- 
weigh higher  considerations  commanding  tbe 
unbiased  and  fearless  performance  of  pub' 
lie  duties.  The  provision  awarding  tbe 
salary  claimed  by  appellant  being  unconstitu- 
tional and  void,  it  results  that  tbe  demurrer 
was  properly  sustained,  inasmuch  as  In  no 
event  could  b*  l>e  entitled  to  tbe  amount 
claimed. 

Tbe  Judgment  la  aflBrmcd. 

We  concur:  CUli-JlAN,  P.  J.;  BUCK- 
LESk  J. 


CHINN  T.  GDNN.* 

(Court  of  Appeal,  Third  District,  California 
July  23,  1005.) 

CouNTT  Government  Act— Compensatior  o» 
Justices— Population  of  Townships. 
The  method  provided  by  County  Govern- 
ment Act,  I  184,  subd.  13,  as  amended  by  St. 
lOUl,  p.  7oO,  c.  234,  for  ascercaloing  the  popu- 
lation of  townsbips  of  counties  of  ilie  twenty- 
seventh  class  for  purposes  of  lixing  the  compen- 
sation of  justices  of  tbe  peace,  being  unconstitu- 
tional, tbe  population  could  be  ascertained  as 
provided  by  Countv  Government  Act  1807  (St. 
1807,  p.  400,  c  277)  {  25,  subd.  12  V^. 

Appeal  from  Superior  Court;  Napa  County; 
H.  C.  Gesford,  Judge. 

Application  by  U.  J.  Cbinn  for  writ  of 
mandate  to  H.  L.  Gunn.  Writ  denied,  and 
petitioner  appeals.    Affirmed. 

Bell,  Tork  A  Bell,  for  appellant  B.  Benja- 
min, for  respondent. 

McLAUGHUN,  X  Tbe  facts  in  this  case 
are  nearly  Identical  with  tbe  facts  in  tbe 
case  of  Johnson  v.  Gunn  (this  day  decided) 
84  Pac.  370.  Tbe  only  difference  between 
tbe  two  cases  is  tbat  in  tbe  case  we  are  now 
considering  St  Helena  township  was  carved 
out  of  Hot  Springs  township  after  tbe  federal 
census  of  1000  was  taken,  and  hence  it  would 
be  Impossible  to  ascertain  from  sucb  census 
Just  what  tbe  population  of  tbe  new  township 
was  at  the  time  sucb  census  was  taken.  This 
could  make  no  differencek  however,  as  far  as 
tbe  decision  is  concerned.  As  tbe  mode  pre- 
scribed in  siibdivision  13  of  section  ItU  (St 
1001.  p.  750,  a  234),  for  a8c«rtalnlng  the 
population  of  townsbips  in  Napa  county  is 
unconstitutional,  tbere  can  be  no  doubt  tbat 
sucb  population  could  be  ascertained  as  pro- 
vided in  subdivision  12^,  {  23.  of  the  county 
government  act  of  1807  (St  1807,  p.  400,  a 
277).  Tbe  lower  court  could  not  assume  In 
passing  on  tbe  demurrer  tbat  competent 
evidence  could  not  or  would  not  be  offered  to 
sustain  tbe  allegations  of  the  coiuplaint  As 
it  has  been  beid  tliat  sucb  competent  evidence 
would  be  adiulssible  to  estoblisb  what  tbe 
population  was  (Cotbran  v.  Cook,  80  Pac. 
600),  it  results  tbat  tbe  complaint  would  be 
good  as  against  tbe  demurrer  interposed, 
were  it  not  for  the  fact  tbat  the  provision  as 
to  salaries  is  likewise  unconstitutional.  This 
being  tbe  case,  however,  tbe  ruling  on  tbe 
demurrer  was  cured,  because  In  no  event 
could  appellant  be  entitled  to  tbe  salary 
claimed. 

The  Judgment  is  afllrmed. 

We  concur:  CHIPMAN,  P.  J.;  BUO- 
KLES,  I. 

^■■=-"  (ti  Kan.  624) 

BUn.NETTB  T.  ELLIOTT. 
(Supreme  Court  of  Kansas.    Jan.  8,  1900.) 

1.  PLEAnlNO — Indefinitrness— Demvrbeb. 

InilpriDitenesii  and  informality  in  a  pleading 
cannot  be  readied  by  demurrer,  nor  by  an  ob- 
jection to  the  introduction  of  evidence. 

I  Ed.  Note. — For  oases  in  point,  see  voL  8iK 
Cent  Dig.  Pleading.  H  400.  1433,  1433.1 

*For  opinion  in  Supremo  Court,  see  S4  Fac.  Ml. 


Digitized  by  V^jOOQIC 


Kaa.) 


BUSNETTE  t.  ELLIOTT. 


875 


2.  Same— Objections. 

Considerable  latitude  of  presumption  l8  al- 
lowed in  Bttstainiug  a  petition  where  issue  is 
joined  upon  it,  and  it  is  only  attacked  at  tbe 
beginning  of  the  trial  by  an  objection  to  the 
admission  of  any  testimony. 

3.  Same — Corstbdction. 

Upon  such  an  objection  the  pleading  should 
be  liberally  interpreted,  and  if  upon  any  fair 
construction  it  can  be  held  to  statp  a  cause  of 
action  the  objection  should  be  overruled. 

4.  Attobney  and  Cukni>— Action  foe  Mau- 
cious  Neoligknce. 

Under  this  rule  of  interpretation,  a  petifion 
which,  in  substance,  charged  the  defendant  with 
acts  tending  to  destroy  the  character  and  repu- 
tation of  plaintiff,  a  person  who  was  mentally 
weak  and  unable  to  take  care  of  himself,  and 
while  in  such  condition,  and  under  charges  of 
professional  misconduct,  the  defendant  was  em- 
ployed to  defend  and  protect  plaintiff  in  a  dis- 
barment proceeding,  but  the  defendant  filed  no 
answer  and  made  no  defense,  in  consequence  of 
which  a  judgment  by  default  was  taken  against 
plaintiff,  and  it  is  averred  that  the  omission  and 
neglect  was  malicious  and  intended  to  accom- 
plish a  selfish  and  unlawful  purpose  of  defend- 
ant and  to  discredit  and  injure  plaintiif,  states 
a  cause  of  action. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sumner  Coun- 
ty; C.  h.  Swarts,  Judge. 

Action  by  Cleo  D.  Burnette  against  Charles 
B.  Elliott  Judgment  for  defendant,  and 
plaintiff  brings  error.    Beversed. 

Hackney  &  Lafferty  and  Cleo  D.  Burnette, 
for  plaintiff  In  error.  Herrlck  &  Herrlck 
and  W.  W.  Schwinn,  for  defendant  In  error. 

JOHNSTON,  C.  J.  The  l^al  sufDclency  of 
a  petition  filed  by  Cleo  D.  Burnette,  alleging 
wrongful  conduct  on  the  part  of  Charles  £1. 
Elliott  as  against  Burnette,  was  the  question 
determined  against  the  plaintiff  by  the  dis- 
trict court,  and  which  is  now  submitted  to 
this  court  on  review.  Instead  of  raising  the 
question  upon  a  demurrer  to  the  pleading, 
It  was  done  by  an  objection  to  the  introduc- 
tion of  evidence  after  the  opening  statement 
bad  been  made  by  counsel  for  the  plaintiff. 
The  objection  was  sustained,  the  jury  dis- 
charged, and  a  Judgment  of  dismissal  ren- 
dered. 

The  petition,  after  alleging  that  the  plain- 
tiff and  defendant  were  partners  In  the 
practice  of  the  law,  among  other  things, 
stated  in  substance  that  during  the  partner- 
ship the  plaintiff  became  physically  and 
mentally  incapacitated;  that  defendant,  know- 
ing bis  condition  and  for  the  purpose  of 
getting  rid  of*  him  and  defrauding  him  out 
of  his  share  of  the  earnings  of  the  firm, 
conspired  with  others  to  accomplish  his  pur- 
pose, and  to  that  end  Induced  plaintiff  to' 
refuse  to  give  his  testimony  In  a  certain  case 
then  pending  In  the  district  court,  and  also 
Instigated  a  disbarment  proceeding  against 
the  plaintiff  upon  the  ground  that  a  certain 
letter  written  by  plaintiff  In  the  course  of 
his  practice  was  false  and  fraudulent,  when 
he  and  his  confederates  knew  that  the  letter 
was  genuine.  It  was  further  alleged  that 
upon  the  commencement  of  the  disbarment 


proceeding  the  defendant  was  employed  to 
defend  the  plaintiff,  but  that  he  failed  to  file 
an  answer  of  any  Idnd,  ignored  the  proceed- 
ing, and  purposely  neglected  his  duty  as 
attorney  for  the  plaintiff  by  means  whereof 
a  Judgment  was  taken  by  default,  disbarring 
the  plaintiff.  In  this  connection  it  is  averred 
that  the  defendant  induced  and  assisted  the 
plaintiff  to  prepare  and  sign  a  false  statement 
that  the  letter  which  he  had  written  and  was 
Involved  In  the  disbarment  proceeding  was 
false  and  fraudulent,  when  In  fact  It  was  not, 
and  that  the  defendant  then  procured  a 
notary  public  to  certify  that  plaintiff  bad 
sworn  to  the  statement,  when.  In  truth  and 
In  fact,  he  had  not,  and  that  If  plaintiff 
bad  sworn  to  the  same  he  would  have  been 
guilty  of  perjiu7.  Aside  from  the  wrongs 
mentioned.  It  Is  alleged  that  the  defendant 
violated  his  duty  as  attorney  for  plaintiff  In 
other  respects,  and,  further,  that  he  had  In- 
duced plaintiff  to  leave  the  state  for  bis  own 
protection.  It  Is  also  alleged  that  during  all 
these  occurrences  plaintiff  was  mentally  Irre- 
sponsible; that  the  defendant  knew  and  took 
advantage  of  his  Incapacity,  and  purposely 
and  maliciously  omitted  to  make  any  defense 
for  plaintiff,  or  do  anything  to  protect  him 
in  the  disbarment  proceeding,  in  order  that 
be  might  destroy  plaintiff's  reputation  and 
character,  get  rid  of  and  cheat  him  out  of 
the  business  and  fees  of  the  partnership,  and 
the  petition  concludes  with  a  statement  that 
the  plaintiff  has  been  thereby  damaged  In  the 
siun  of  $50,000,  for  which  be  asked  Judgment 
Many  other  averments  were  included  in  the 
petition  which  have  not  been  mentioned: 
some  may  have  been  alleged  as  matter  of 
aggravation,  and  others  appear  to  have  no 
bearing  upon  the  cause  of  action  pleaded. 

Although  the  averments*  of  the  petition 
take  a  wide  range  and  bring  In  collateral 
facts,  we  think  that,  considered  together, 
they  constitute  an  actionable  wrong.  The  de- 
fendant treats  the  different  parts  of  the 
petition  as  separate  counts,  and  attacks  the 
sufficiency  of  each  of  them.  The  pleader, 
however,  evidently  proceeded  on  the  theory 
that  the  facts  constituted  a  single  cause  of 
action,  and  Included  things  connected  with 
each  other  which  showed  the  motive  and 
purpose  of  the  defendant  in  committing  the 
wrong.  If  more  than  a  single  wrong  or 
cause  of  action  Is  Included  in  the  petition  It 
will  not  avail  the  defendant  under  the 
objection  as  made.  No  motion  was  made  to 
separately  state  and  number  the  causes  of 
action,  nor  was  the  objection  raised  in  any 
appropriate  manner.  The  complaint  that  the 
petition  offends  the  rule  r^arding  clearness 
and  conciseness  of  statement  will  not  avail, 
as  indeflnlteness '  and  informality  cannot  be 
reached  by  demurrer,  much  less  by  an  object- 
ion to  evidence.  In  examining  the  allega- 
tions of  the  petition  it  must  be  remembered 
that  while  an  oral  demurrer  or  objection  to 
evidence  is  countenanced  as  a  method  of 
challenging  the  sufficiency  of  a  petition.  It 
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is  not  regarded  with  favor  by  the  courts. 
Oonsiderable  latitude  of  presuuiptlon  is  al- 
lowed in  sustaining  a  petition  where  issue 
is  Joined  upon  it,  and  it  is  only  attacked  at 
the  commencement  of  the  trial  by  an  objec- 
tion to  the  admission  of  any  testimony. 
Upon  such  an  objection  the  pleading  is  to 
be  very  liberally  interpreted,  and,  although 
it  may  be  indefinite  or  informal  in  aver- 
ment, if,  upon  any  fair  construction,  it  can 
be  held  to  state  a  cause  of  action,  the  objec- 
tion should  be  overruled.  Bobbins  v.  Barton 
Bros.,  50  Kan. '120,  31  Pac.  686;  State  v. 
School  District,  34  Kan.  241,  8  Pac.  208; 
Sash  Co.  V.  Helman,  65  Kan.  7,  68  Pac.  1080; 
Howard  y.  Carter  (Kan.)  80  Pac.  61;  Bra- 
shear  T.  Babenstein  (Kan.)  80  Pac.  950.  A 
liberal  interpretation  of  the  petition  In  hand 
leaves  no  doubt  that  a  cause  of  action  is 
stated.  Laying  aside  the  general  charges  of 
conspiracy,  and  looking  at  the  individual 
things  alleged  to  have  been  done  by  defend- 
ant towards  destroying  the  reputation  and 
standing  of  the  plaintiff,  it  must  be  held 
that  they  were  unlawful  and  hurtful.  Plain- 
tiff did  not  ask  a  recovery  for  the  unexecuted 
plans  of  the  conspirators,  but  it  was  based 
on  the  commission  of  wrongful  acts  of  the 
defendant  which  resulted  In  actual  damage 
to  plaintiff. 

It  is  argued  that  the  plaintiff  participated 
in  most  of  the  ax^s  complained  of,  and  should  not 
be  permitted  to  recover  damages  for  injuries 
which  he  would  not  have  sustained,  but  for 
his  consent.  As  to  some  of  me  wrongful 
acts  charged  there  was  co-operation  by  the 
plaintiff;  but  this  is  met  by  averments  that 
the  plaintiff-  was  mentally  irresponsible,  and 
that  defendant,  knowing  plaintiff's  condition, 
took  advantage  of  his  weakness.  The  single 
charge  that  the  defendant  Intentionally  omit- 
ted to  make  a  defense  in  behalf  of  the  plain- 
tiff in  the  disbarment  proceeding  is  sufficient 
to  repel  the  objection  that  was  made.  The 
omission  and  neglect  Is  charged  to  have  been 
malicious  and  for  the  purpose  of  injuring 
the  plaintiff.  It  is  alleged  that  knowing 
plaintiffs  incapacity,  and  that  he  was 
innocent  of  the  charges  made  against  him 
in  the  disbarment  proceeding  defendant 
neglected  to  make  a  defense  or  even  to  file 
an  answer  in  plaintiff's  behalf.  The  defend- 
ant contends  that  the  failure  to  file  an  answer 
was  not  misconduct;  and  this  upon  the  theory 
that  this  court  has  held  in  a  disbarment  proceed- 
ing that  an  answer  was  not  necessary  to  a 
defense.  In  re  Bumette  (Kan.)  78  Pac.  440. 
It  will  be  observed  thatthe  majority  of  the  court 
which  united  in  the  reversal  of  the  Judgment 
in  the  case  cited  did  so  for  different  reasons, 
and  did  not  concur  in  the  view  that  a  Judg- 
ment by  default  coutd  not  be  taken  in  such 
cases.  Here,  however,  more  is  alleged  than 
a  failure  to  file  an  answer.  The  averments, 
although  somewhat  general,  are  to  the  effect 
that  defendant  Instigated  the  disbarment  pro- 
ceeding, knowing  the  plaintiff  to  be  Innocent; 
ttukt  when  engaged  to  defend  the  plaintiff 


he  maliciously  Ignored  the  proceeding  and 
made  no  defense,  and  that  the  neglect  was 
Intentional  in  order  to  accomplish  a  selfish 
and  unlawful  purpose  of  the  defendant,  and 
to  injure  the  plaintiff.  Whatever  the  proof 
may  be  when  it  is  produced  in  the  case  the 
averments  of  the  petition,  if  accepted  as 
facts  and  liberally  construed,  must  be  held 
to  state  a  cause  of  action,  and  hence  the 
Judgment  of  the  trial  court  must  be  reversed. 
All  the  Justices  concurring. 


(72  Kan.  5»S) 
CITY  OP  TOPEKA  v.  COOK. 
(Supreme  Court  of  Kansas.   Jan.  6,  1906.) 

1.  Municipal  Corpobations — Defectivk  Al- 
ley—Action  FOB  Damages. 

An  essential  fact  to  a  recovery  of  damages 
against  a  city,  by  one  who  alleges  that  he  was 
injured  in  traveling  through  an  alley  within 
the  city,  is  that  the  designated  place  is  within 
tlie  corporate  limits,  and  one  which  the  city  is 
bound  to  maintain  and  make  sate  for  public 
travel. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  $  1601.] 

2.  Evidence— Judicial  Notice. 

The  court  cannot  take  judicial  notice  that 
an  alley  between  two  designated  streets  is  with- 
in the  territorial  boundaries  of  the  city  of 
Topeka. 

3.  Municipal  Oobpobations  —  Citt  Lnnxs— 
Evidence. 

As  cities  of  the  first  class  are  given  authori- 
ty outside  of  the  corporate  limits  in  regard  to 
preventing  and  abating  nuisances  and  the  mak- 
ing of  quarantine  and  other  regulations  to  pre- 
vent the  introduction  of  contagious  diseases  into 
the  city,  the  fact  that  a  city  may  have  caused 
the  removal  of  a  manure  pile  from  a  certain  place 
does  not  of  itself  show  that  such  place  was 
within  the  city. 
(Syllabns  by  the  Court.) 

Error  from  District  Court,  Shawnee  Conn* 
ty;  Z.  T.  Hazen,  Judge. 

Action  by  Andrew  Cook  against  the  city  of 
Topeka.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

P.  G.  Drennlng  and  W.  C.  Balston,  for 
plaintiff  in  error.  W.  I.  Jamison  and  Hazen 
&  Gaw,  for  defendant  in  error. 

JOHNSTON,  C.  J.  Andrew  Cook  drove 
into  what  was  called  an  alley  with  a  load 
of  coal,  and  in  passing  over  a  pile  of  manure 
the  wagon  was  upset  in  such  a  way  that  he 
was  thrown  upon  the  ground  and  bis  leg 
broken.  He  brought  an  action  against  the 
city,  alleging  that  the  Injury,  had  occurred 
within  the  city,  that  it  had  failed  to  maintain 
the  alley  in  a  safe  condition  for  travel,  and 
that  the  Injury  which  he  sustained  was  due 
to  its  negligence.  The  answer  of  the  city 
was  a  general  denial  of  the  averments  con- 
tained in  the  petition.  A  trial  resulted  in  a 
verdict  for  Cook  for  $500,  and  the  city  com- 
plains and  alleges  several  grounds  of  error. 

The  principal  contention  is  that  the  evi- 
dence was  insufficient  to  sustain  the  verdict 
of  the  Jury.  An  essential  fact  to  a  recovery 
by  the  plaintiff,  was  that  the  place  where 
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the  accident  occurred  was  within  the  Mflilts 
of  the  city  and  one  which  the  city  was  bound 
to  make  safe  for  public  travel.  The  denial 
In  defendant's  answer  made  It  necessary  for 
Cook  to  prove  every  material  fact  alleged, 
including  the  one  that  he  was  Injured  with- 
in the  boundaries  of  the  city  of  Topeka.  In 
a  somewhat  confused  way  he  undertook  to 
designate  the  place  of  injury;  but  no  evidence 
was  given  by  him,  nor  by  any  one  else,  which 
«howed  that  the  place  of  Injury  was  within 
the  territorial  boundaries  of  the  city.  In  the 
testimony  the  place  was  spoken  of  as  an  al- 
ley between  certain  designated  streets,  but 
the  location  of  the  streets  or  their  relation  to 
the  boundaries  of  the  city  of  Topeka  was  not 
«hown.  The  omission  cannot  be  supplied  by 
judicial  notice.  Courts  may  take  judicial 
cognizance  of  the  boundaries  of  a  dty  estab- 
lished by  a  public  statute,  but  they  cannot 
know  the  boundaries  of  cities  not  so  estab- 
lished, nor  that  certain  designated  streets 
are  in  or  out  of  the  limits  of  a  city.  Gun- 
ning V.  People.  189  111.  165.  59  N.  E.  4W,  82 
Am.  St.  Rep.  433;  Waters  v.  State,  117  Ala. 
189.  23  South.  28.      ' 

Counsel  for  Cook,  however,  do  not  Insist 
that  the  court  has  judicial  knowledge  of  the 
location,  but  they  do  contend  that  the  lack 
of  testimony  on  the  part  of  the  plaintiff  was 
supplied  by  the  city.  On  cross-examination 
William  Core,  a  witness  for  the  city  who  ad- 
mitted that  he  was  a  health  oflScer  of  the 
€lty,  testified  that  he  read  of  the  accident  In 
question  In  a  newspaper  and  went  out  to  the 
manure  pile  and  made  an  examination  of  the 
situation.  Later  the  city  attorney  admitted 
that  the  city  caused  the  manure  pile  to  be  re- 
moved. The  visit  and  inquiry  of  the  sub- 
ordinate health  ofllcer,  who  had  no  general 
authority  or  power  to  fix  the  location  of  the 
streets  or  the  boundaries  of  the  city,  was  cer- 
tainly not  an  acknowledgment  that  the  place  In 
question  was  within  the  city.  Neither  did 
the  admission  of  the  city  attorney  have  that 
effect  The  functions  and  authority  of  a 
city  in  respect  to  nuisances,  the  spread  of 
contagious  diseases,  and  the  making  of  quar- 
antine regulations  are  not  circumscribed  by 
its  boundaries.  Laws  1903,  pp.  184,  240,  c. 
122.  {{  35,  189.  By  the  last-cited  section  the 
city  is  authorized  to  take  steps  to  abate  and 
prevent  the  existence  or  creation  of  nuisan- 
ces within  three  miles  of  Its  corporate  limits. 
By  section  35  the  city  Is  empowered  to  make 
quarantine  and  other  regulations  to  prevent 
the  Introduction  and  spread  of  contagious 
diseases  Into  the  city,  and  to  enforce  the  same 
within  five  miles  of  the  city.  As  the  dty  may 
give  notices  or  take  steps  to  remove  or  abate 
a  nuisance  lilce  a  manure  pile  outside  of  the 
corporate  limits,  its  action  in  that  regard  and 
the  causing  of  the  removal  of  the  nuisance 
Is  of  itself  no  basis  for  an  inference  that  the 
location  of  the  nuisance  Is  within  the  city. 
It  appears  therefore  to  have  been  neither 
shown  nor  admitted  that  the  Injury  occulfred 
at  a  place  for  the  safety  of  wfalcb  the  city 


was  responsible,  or  that  it  was  within  the 
corporate  limits  of  the  city. 

In  view  of  this  conclusion  It  Is  unnecessa- 
ry to  examine  the  other  assignments  of  error; 
but  for  the  error  mentioned  the  judgment 
must  be  reversed,  and  the  cause  remanded  for 
a  new  trial.    All  the  Justices  concurring. 


(73  Kan.  30) 
KENNARD  v.  ALEXANDER. 
(Supreme  Court  of  Kansas.    Feb.  10,  1906.) 

Ebbob,  Wbit  of— Filing  Tbanscbipt. 

In  proceedings  In  error  in  this  court,  tBe 
provisions  of  section  546  of  the  Code  of  Civil 
Procedure,  re-enacted  in  chapter  320,  p.  534, 
of  the  Laws  of  1905,  are  jurisdictional  and 
mandatory,  and  no  degree  of  diligence  will  ex- 
cuse the  plaintiff  in  error  from  filing  a  trim- 
script  or  a  case-made  with  his  petition  in  error. 
[Ed.  Note. — For  cases  in  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  §!  2721-2723.] 

(Syllabus  by  the  C!onrt) 

Error  from  District  Court,  Haskell  Coun- 
ty ;  Wm.  Easton  Hutchison,  Judge. 

Action  between  Emma  F.  Kennard  and 
Mildred  May  Alexander.  From  the  judg- 
ment Kennard  brings  error.    Dismissed. 

Milton  Brown,  for  plaintiff  In  error.  0.  L. 
Miller  and  Frank  Doster,  for  defendant  In 
error. 

SMITH,  J.  The  final  judgment  which  It 
Is  here  sought  to  have  reviewed,  according 
to  the  petition  in  error  In  this  case,  was 
rendered  in  the  district  court  of  Haskell 
county  on  the  1.3th  day  of  October,  1903. 
On  the  12th  day  of  October,  1904,  on  the  last 
day  within  which  the  same  could  be  filed 
within  the  limitation  fixed  by  section  556  of 
the  Code  of  Civil  Procedure,  the  plaintiff  In 
error  filed  the  petition  in  error  in  this  court 
but  did  not  attach  thereto  or  file  therewith 
any  transcript  whatever  or  any  case-made 
whatever  setting  forth  or  purporting  to  set 
forth  any  of  the  findings  of  the  court  below, 
but  Instead  thereof  filed  an  affidavit  attempt- 
ing to  excuse  the  failure  to  file  such  tran- 
script or  case-made.  Such  affidavit  how- 
ever, falls  to  show  any  diligence  whatever 
for  the  acknowledged  failure  to  comply  with 
the  statute.  Section  646  of  the  Code  of 
Civil  "Procedure,  then  and  now  In  force,  being 
re-enacted  In  chapter  320,  p.  534,  Laws  1005. 
provides  that:  "The  plaintiff  in  error  shall 
file  with  his  petition  a  transcript  of  the 
proceedings  containing  the  final  judgment 
or  order  sought  to  be  reversed,  vacated  or 
modified  or  the  original  case-made  as  here- 
inafter provided  or  a  copy  thereof." 

We  think  this  requirement  of  the  statute 
is  jurisdictional  and  mandatory,  and  that 
no  degree  of  diligence  will  excuse  the  plain- 
tiff In  error  from  filing  a  transcript  or  case 
made  with  his  petition  In  error.  A  full 
year's  time  is  given  for  that  purpose,  and 
ordinarily  a  transci-Ipt  could  be  obtained  or 
a  case-made  prepared  within  a  few  days. 
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Wbere  a  transcript  Is,  In  fact,  filed  with 
the  petition  In  error,  and  there  Is  a  mistake 
or  material  omission  therein,  it  is  within  the 
Jurisdiction  of  this  court  to  allow  an  amend- 
ment within  the  year,  at  least  (L.  N.  &  S.  Ry. 
Co.  V.  Whitaker,  42  Kan.  634,  22  Pac.  733); 
but  we  cannot  disregard  the  entire  failure 
to  comply  with  the  express  requirements 
of  the  statute. 

The  motion  of  the  plaintiff  in  error,  filed 
April  27,  1905,  to  enlarge  the  record,  is 
overruled,  and  the  motion  of  the  defendant 
in  error  to  dismiss  the  case  is  sustained. 
All  the  Justices  concurring. 


<72  Kan.  G66) 

CHICAQO,  R.  1.  &  P.  RT.  CO.  v.  WIMMER. 
(Supreme  Court  of  Kansas.    Jan.  6,  1906.) 

1.  Trial— Vebdict— Inconsistent  Findings. 

In  an  action  by  a  passenger  against  a  rail- 
way company  to  recover  for  injuries  which  it 
is  claimed  were  caused  by  the  negligence  of  the 
company  in  starting  its  train  without  giving 
him  sufficient  time  to  get  off  in  safety,  where 
the  jury  find  generally  for  the  plaintiff,  a  special 
finding  by  the  jury  tliat  the  train  stopped  the 
usual  and  ordinary  length  of  time  will  not  war- 
rant ttie  court  in  rendering  judgment  for  the 
railway  company  non  obstante  veredicto. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  S§  1224,  122G,  1228.] 

2.  Cabbiebs— Injury  to  Passengers— Time  to 

AXIOHT. 

In  such  a  case  wbere  the  jury  in  answer  to 
special  questions  find  that  the  train  stopped 
about  a  minute,  whicli  was  the  usual  and  ordi- 
nary stop  at  tile  station  where  the  injury  oc- 
curred, and  that  it  ordinarily  tabes  passengers 
about  a  minute  to  leave  a  train,  the  court  can- 
not say  that  the  time  was  sufficient  The  time 
required  to  leave  a  train  depends  upon  the  cir- 
cumstances. Whether  the  stop  was  reasonably 
sufficient  under  the  circumstances  in  evidence 
was  a  question  for  the  jury  to  determine. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  §§  1224.  1226,  122&] 

8.  Same— Duty  to  Passenoeb. 

The  duty  which  a  railway  company  owes 
to  a  passenger,  to  exercise  the  highest  degree  of 
care  fpr  his  safety  which  is  reasonably  prac- 
ticable does  not  cease  until  the  passenger  has 
reached  his  destination,  and  left  the  train. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers.  ||  1087-llOC.] 

(Syllabus  by  che  Court) 

Error  from  District  Court,  Smith  (bounty; 
R.  M.  Plckler,  Judge.  , 

Action  by  William  Wimmer  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

M.  A.  Low,  W.  F.  Evans  and  Paul  E. 
Walker,  for  plaintiff  In  error.  B.  S.  Rice 
and  Mahin  &  Mabin,  for  defendant  in  error. 

PORTER,  J.  William  Wimmer  was  injur- 
ed in  alighting  from  a  train  of  plaintiff  in 
error  at  Athol  in  Smith  county.  He  brought 
this  action  for  damages,  and  recovered  a 
Judgment  for  $1,999,  from  which  the  rail- 
way company  appeals.  Mr.  Wlmmer's  ticket 
was  from  Alta  Vista  to  Athol,  and  the  train 


upon  which  he  was  a  passenger  reached  Atbol 
at  3  o'clock  on  the  morning  of  Jane  23,  1903. 
He  was  between  79  and  80  years  of  age.  He 
bad  no  luggage,  except  a  valise,  and  was  oc- 
cupying a  seat  at  the  rear  of  the  smoking 
car.  As  the  train  approached  the  station  it 
slowed  up,  and  Mr.  Wimmer  inquired  of  the 
train  porter,  and  was  told  that  It  was  bis 
station.  He  testified  that  he  waited  until 
the  train  stopped,  but  no  longer,  and  then  got 
off  as  fast  as  he  could;  that  he  bad  his  grip 
in  bis  right  band,  and  held  to  the  railing 
with  his  left  band;  and  that  while  In  the  act 
of  stepping  from  the  lower  step  the  train 
started,  throwing  bim  off  and  be  fell  on  bis 
left  bip  and  side  upon  the  cinder  walk.  It 
was  dark  at  the  time  and  there  were  no 
lights.  The  fall  fractured  the  left  thigh  bone 
near  the  bip  Joint,  leaving  the  leg  an  inch 
short  and  the  muscles  of  the  leg  somewhat 
shrunken.  Mr.  Wlmmer's  son,  who  was  at 
the  station  to  meet  bim,  reached  the  o\d 
gentleman  Just  after  the  latter  fell  to  the 
ground. 

It  is  contended  by  plaintiff  in  error  that 
the  court  should  have  sustained  a  demurrer 
to  the  evidence  because  no  attempt  was  made 
to  show  that  the  train  was  started  In  a  negli- 
gent manner  and  because  the  proof  showed 
that  it  started  up  slowly.  This  contention  is 
based  upon  the  claim  that  the  petition  con- 
tained two  separate  allegations  of  negligence: 
First,  that  the  train  was  not  stopped  a  suffi- 
cient length  of  time;  and,  second,  that  it  was 
started  in  a  negligent  manner.  There  is,  bow- 
ever,  but  one  act  of  negligence  charged — ^the 
starting  of  the  train  without  giving  plaintiff 
sufficient  time  to  get  off  safely.  That  the 
demurrer  should  have  been  overruled  seems 
so  clear  as  not  to  require  the  citation  of  au- 
thorities. The  claim  that  the  court  should 
have  directed  a  verdict  is  based  upon  prac- 
tically the  same  reasons ;  that  is,  that  plain- 
tiff below  admitted  that  the  train  started 
slowly,  and  the  further  fact  brought  out  in 
the  testlmoisy  of  the  engineer,  a  witness  for 
defendant  below,  who  said  the  train  made  a 
slow,  gradual  start  in  the  ordinary  way. 
But  none  of  this  testimony  precluded  plain- 
tiff below  from  a  recovery  upon  the  negli- 
gence of  which  complaint  is  made. 

The  Jury  In  answer  to  special  questions 
submitted  by  the  railway  company  made  the 
following  findings:  "(1)  What  time  of  the 
day,  June  23,  1903,  did  the  accident  occur? 
Ans.  About  3  o'clock  in  the  morning.  {2} 
What  was  the  distance  frbm  wbere  plaintiff 
was  sitting  in  said  car  to  the  lower  step  of 
said  car?  Ans.  About  7  or  8  steps.  (3) 
What  part  of  the  car  was  plaintiff  sitting 
with  reference  to  the  car  door  that  be  went 
out  of  the  car  to  get  off?  Ans.  Rear  end. 
(4)  How  long  did  the  train  stop,  on  which 
plaintiff  was  riding,  at  Athol,  Kan.,  on  June 
23,  1903?  Ans.  About  a  minute.  (5)  Did 
the  train  start  slow  and  gradual?  Ans.  Yes. 
(6)' Was  the  plaintiff  told  before  the  train 
stopped  that  the  next  station  waa  Atbol? 
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Ass.  Tes.  (7)  Did  the  train  make  the  nsnal 
and  ordinary  stop  at  said  station  of  Athol? 
Ana.  Yes.  (8)  Was  there  any  baggage  un- 
loaded from  said  train  while  It  stopped  at 
Atbol?  Ans.  Yes.  (9)  How  many  passen- 
gers got  off  of  said  train  at  Athol,  on  June 
23,  1903?  Ans.  Three.  (10)  How  long  does 
It  take  for  passengers  to  leave  a  train  ordi- 
narily? Ans.  About  a  minute.  (11)  In  what 
oar  was  plaintiff  riding?  Ans.  Smoker.  (12) 
In  what  part  of  car  was  he  riding?  Ans. 
Rear.  (13)  From  what  platform  of  the  car 
did  he  alight?  Was  It  forward  or  rear? 
Ans.  Rear.  (14)  •  ♦  ♦  (15)  Did  the  train 
start  with  a  lurch  or  Jerk?  Ans.  No.  (16) 
Did  the  plaintiff  know  the  train  was  ap- 
proaching Athol  before  it  stopped?  Ans. 
Yes.  (17)  Did  the  porter  or  some  one  of  the 
train  crew  inform  the  plaintiff  in  answer  to 
his  question  as  the  train  was  approaching  the 
station  of  Athol,  that  the  next  stop  was 
Atbol?  Ans.  Yes,  by  some  one  supposed  to 
belong  to  the  train  crew.  (18)  Did  the  plain- 
tiff sit  In  the  last  seat  of  the  car  next  to 
the  door  by  which  be  left  the  car?  Ans.  Yes. 
(19)  How  many  passengers  did  the  conductor 
of  the  train  on  which  plaintiff  was  riding 
have  for  Athol?  Ans.  Three.  (20)  How 
many  persons  alighted  from  the  train  before 
the  conductor  signaled  the  engineer  to  pro- 
ceed out  of  town?  Ans.  Two  or  more.  (21) 
Were  there  three  persons  standing  by  the  side 
of  the  train  when  the  conductor  signaled  the 
engineer  to  go  ahead?  Ans.  Three  or  more." 
It  is  urged  that  tbe  court  erred  In  refusing 
to  render  judgment  In  favor  of  plaintiff  in 
error  upon  these  findings. 

Tbe  main  contention  of  plaintiff  In  error 
is  that  by  proof  that  the  train  made  tbe  ordi- 
nary stop  at  this  station  the  burden  was 
placed  upon  the  defendant  in  error  to  show 
that  by  reason  of  some  peculiar  or  particu- 
lar circumstances-  tbe  ordinary  stop  was  not 
sufflclent.  On  the  contrary,  it  is  contended 
that  where  the  passenger  shows  he  was 
without  fault,  that  be  made  no  unnecessary 
delay  but  attempted  to  get  off  as  quickly  as 
be  could,  and  was  not  given  sufficient  time 
to  do  so  safely,  and  was  Injured  by  reason 
of  the  train  starting  without  giving  him 
enough  time  to  alight,  be  la  entitled  to  re- 
cover. Plaintiff  In  error  cites  Straus  v. 
Kansas  City,  St  Joseph  &  Council  BlutTS 
Railroad  Company,  75  Mo.  185,  as  follows: 
"If  tbe  train  was  stopped  a  sufficient  length 
of  time  to  enable  plaintiff  to  conveniently 
alight,  and  without  any  fault  of  the  com- 
pany's servants,  he  failed  to  do  so,  and  tbe 
conductor,  not  knowing  and  having  no  reason 
to  suspect  that  plaintiff  was  In  the  act  of 
alighting,  caused  the  train  to  start  while 
be  was  so  alighting,  then  the  company  would 
not  be  liable."  This  is  cited  in  support  of 
the  proposition  that  if  tbe  train  stopped  the 
ordinary  length  of  time  tbe  railway  company 
would  not  be  liable.  Tbe  authority  does  not 
bear  out  tbe  contentitn  of  plaintiff  in  error 


here.  Whether  tbe  train  stopped  that  night 
at  Athol  a  sufficient  length  of  time  to  enable 
defendant  In  error  by  tbe  exercise  of  ordi- 
nary care  and  diligence  to  get  off  in  safety 
was  the  very  question  to  be  determined  by 
the  Jury.  Q  B.  &.Q.  R.  C!o.  v.  Landauer,  36 
Neb.  642,  54  N.  W.  976,  cited  by  plaintiff  in 
error.  Is  an  extreme  case,  and  the  dissenting 
opinion  by  Chief  Justice  Maxwell  states  tbe 
law  in  accordance  with  the  weight  of  authori- 
ties. In  our  opinion.  Some  courts  hold  tbe 
law  to  be  that  tbe  train  must  be  stopped  a 
reasonable  length  of  time.  In  tbe  case  of 
Harris  v.  Gulf,  C.  &  S.  P.  Ry.  Co.  (Tex.  Civ. 
App.)  80  S.  W.  1023,  It  Is  held  that  when 
this  Is  done,  and  tbe  train  started  properly, 
tbe  railway  company  is  not  liable  even 
though  the  train  men  mlgbt  have  discovered 
tbe  dangerous  position  of  tbe  passenger. 

Tbe  evidence  In  this  case  upon  the  part 
of  tbe  trainmen  ^as  that  tbe  train  stopped 
about  a  minute.  The  jury  made  a  finding  to 
this  effect.  In  order  to  warrant  tbe  court 
In  rendering  judgment  upon  the  findings.  It 
must  have  declared  as  a  matter  of  law  that  to 
stop  this  train  at  tbe  time  and  place  and  under 
tbe  circumstances  in  evidence  about  a  minute 
was  a  sufficient  time.  This  no  court  would 
be  justified  in  doing,  nor  could  the  court 
say  that  because  tbe  jury  found  that  the 
train  stopped  the  usual  length  of  time  to 
permit  passengers  to  get  off  and  on  tbe 
train,  and  to  load  and  unload  baggage  and 
express  matter,  tbe  time  was  sufflclent 
Whether  tbe  stop  was  reasonably  sufficient 
was  for  the  jury  to  determine  and  by  tbelr 
verdict  they  found  that  on  this  occasion  it 
was  not  In  Luse  v.  Railway  C!o.,  57  Kan. 
361,  3C4,  46  Pac.  768  tbe  jury  found  that  the 
train  stopped  the  usual  length  of  time  to 
permit  passengers  to  get  off  and  on  and  the 
court  sustained  a  motion  for  judgment  in 
favor  of  the  railway  {K>mpany,  non  obstante 
veredicto.  This  court'  In  reversing  the  case 
said :  "The  findings  show  that  the  defendant 
was  guilty  of  ordinary  negligence  in  starting 
its  train  before  the  plaintiff  bad  time  to  alight 
therefrom,  and  that  she  exercised  due  care  in 
attempting  to  leave  It  and  In  stepping  there- 
from just  as  It  was  starting  and  before  she 
had  knowledge  that  It  was  In  motion.  The 
care  of  her  babe,  alid  the  entry  and  departure 
of  other  passengers  retarded  her  egress,  but 
tbe  jury  must  have  found  that  she  was  not  at 
fault  for  the  delays  occasioned  thereby.  It  Is 
the  duty  of  a  railroad  company  to  afford  a 
sufflclent  time  to  passengers  to  alight  In  safety 
by  the  exercise  of  reasonable  care  and  dili- 
gence on  their  part  •  •  •  The  mere  fact 
that  the  train  stopped  the  usual  length  of 
time  Is  not  sufficient  to  show  negligence  of  tbe 
plaintiff  nor  due  diligence  of  the  defendant; 
for  the  circumstances  may  have  required  a 
longer  stop  on  that  day  than  usual,  and  It 
was  a  question  for  the  Jury  to  determine 
whether  the  stop  was  reasonably  sufficient 
or  not."  In  the  above  case  tbe  court  quotes 
approvingly  from  Keller  v.  Sioux  City  &  St 
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Paul  R.  do.,  27  Minn.  178,  6  N.  W.  486,  the 
rule  laid  down  by  Chief  Justice  Gilfillan,  as 
follows:  "When  the  cars  stop  at  a  passen- 
ger's place  of  destination  it  Is  bis  duty  to 
leave  the  car  without  unnecessary  delay,  and 
the  company's  to  give  hlnj  a  reasonable  op- 
portunity to  do  «o  with  safety.  The  exact 
length  of  time  to  be  given  must  depend  very 
largely  upon  the  circumstances.  •  *  •  It 
certainly  would  not  be  permissible  for  them 
to  be  so  reckless  of  the  lives  and  limbs  of 
passengers  as  to  start  the  train  when  they 
know,  or  with  reasonable  care  might  know, 
that  passengers  are  in  the  act  of  alighting." 
In  Washington  &  Georgetown  R.  R.  v.  Har- 
mon, 147  U.  S.  671,  13  Sup.  Ct.  557,  87  L.  Ed. 
284,  it  is  said:  "A  railway  company  being 
bound  to  deliver  a  passenger,  its  failure  to 
stop  long  enough  to  enable  bim  to  alight  with 
safety  Is  a  neglect  of  duty  which  Involves 
liability  for  Injuries  resulting  therefrom." 
See,  also.  Railroad  Company  v.  Hughes,  55 
Kan.  491,  498,  40  Pae.  919;  Brooks  v.  Boston 
&  Maine  Railroad,  135  Mass.  21 ;  Passenger 
Railway  Co.  v.  Stutler,  64  Pa.  375,  93  Am. 
Dec.  714;  McDonald  v.  Long  Island  R.  R. 
Co.,  116  N.  T.  646,  22  N.  E.  1068,  15  Am. 
St.  Rep.  437;  CuUar  v.  M.,  K.  &  T.  Ry.  Co., 
84  Mo.  App.  340.  It  Is  clear,  therefore,  that 
the  court  did  not  err  In  denying  the  motion 
for  Judgment  upon  the  special  findings. 

Complaint  is  made  that  certain  Instructions 
requested  by  plaintiff  in  error  were  refused. 
These  instructions  were  not  signed  by  the 
party  asking  tbem  as  required  by  section 
275  of  the  Civil  Code  (Gen.  St  1901,  (  4722), 
and  the  refusal  Is  not  a  ground  of  error 
(Douglass  y.  Gelier,  32  Kan.  499,  4  Pac.  1039; 
Tays  V.  Carr,  37  Kan.  141, 14  Pac.  466;  Mori- 
sette  V.  Howard,  62  Kan.  403,  63  Pac.  756; 
Craig  et  al.  v.  Frazler  et  al.,  127  Ind.  286,  26 
N.  E.  842).  We  have  examined  the  instruc- 
tions, however,  and  find  no  error  in  them. 
Instruction  No.  7  is  one  which  Is  complained 
of  as  especially  erroneous.  The  particular 
part  of  the  charge  objected  to  is  as  follows : 
"A  railway  company  in  the  conduct  and 
management  of  its  train  Is  required  to  employ 
agents  who  will  faithfully  perform  their  re- 
spective duties  and  use  such  means  and  fore- 
sight in  providing  for  the  safety  of  passengers 
as  persons  of  the  greatest  care  and  prudence 
usually  exercised  in  similar  cased;  and  this 
duty  continues  until  the  passenger  reaches 
bis  destination  and  has  alighted  from  the 
train."  This  Instruction  states  the  law  cor- 
rectly. It  cannot  be  that  the  duties  which  a 
carrier  owes  to  a  passenger  cease  before  the 
passenger  has  left  the  train.  In  Texas  & 
Pacific  Ry.  Co.  v.  Miller,  79  Tex.  78,  15  S. 
W.  264.  11  U  R.  A.  395,  23  Am.  St  Rep.  308, 
a  similar  instruction  was  held  proper.  The 
court  In  that  case  say:  "We  are  of  the 
opinion  that  in  reference  to  the  movement  of 
a  train  at  a  station,  as  well  as  on  the 
Journey,  the  degree  of  care  declared  by  the 
charge  is  required  of  all  passenger  carriers." 


In  Pennsylvania  Co.  v.  McCaffrey,  173  111.  169, 
60  N.  E.  713,  It  is  said :  "A  carrier  must  use 
the  highest  degree  of  care  which  is  reasonably 
practicable,  to  provide  its  passengers  with  a 
safe  passage  from  the  train."  See,  also, 
Terre  Haute  &  Indianapolis  R.  R.  Co.  v. 
Buck,  Administratrix,  96  Ind.  346,  49  Am. 
Rep.  168;  Legget  v.  Railroad  Co.,  143  Pa. 
39,  21  Atl.  996 ;  North  Chicago  St  R.  R.  Co. 
V.  Cook,  145  111.  551,  33  N.  E.  958:  6  Cyc. 
611,  612,  and  cases  cited.  The  time  required 
to  leave  a  train  depends  upon  the  circum- 
stances. "For  instance,  a  longer  time  would 
he  required  when  there  are  many  passengers 
to  alight  than  when  there  are  but  few;  In 
a  dark  night,  with  the  landing  place  badly 
lighted,  than  when  there  Is  full  light;  at  a 
difficult  place  to.  alight,  than  where  It  Is 
easy.  And  as  railroad  companies  usually 
carry  not  merely  the  vigorous  and  active,  but 
also  those  who,  from  age  or  extreme  youtli, 
are  slower  in  their  movements  than  vigorous 
and  active  persons,  the  time  of  stopping  is 
not  to  be  measured  by  the  time  In  which  thn 
latter  may  make  their  exit  from  the  cars, 
but  by  the  time  in  which  the  other  class  may, 
using  diligence,  but  without  hurry  and  con- 
fusion, alight"  Keller  v.  Sioux  City  &  St 
Paul  Railroad  Co.,  supra;  5  A.  &  D.  Ena 
of  Law,  p.  577. 

This  instruction,  of  course,  is  to  be  con- 
sidered In  connection  with  the  charge  gen- 
erally In  which  the  Jury  were  instructed  fully 
as  to  contributory  negligence  and  that  lit 
plaintiff  below  had  sufficient  time  to  get  off 
in  safety  and  did  not  do  so  but  negligently 
remained  upon  the  train  until  It  started  and 
then  attempted  to  get  off  and  was  injured  he 
could  not  recover.  One  of  the  train  men  in 
this  case  testified  that  It  takes  from  10  to  15 
seconds,  for  a  passenger  to  leave  a  car  under 
ordinary  circumstances.  This  might  be  true 
In  broad  daylight  as  to  some  passengers.  It 
frequently  happens  that  passengers  in  their 
haste  are  out  upon  the' platform  before  the 
train  comes  to  a  stop  and  step  off  at  once. 
In  this  case  it  was  at  3  o'clock  in  the  morning, 
in  the  dark,  with  no  lights  at  the  station,  and 
the  passenger  an  old  man  80  years  of  age. 
To  say  that  he  could  or  should  have  gotten 
off  In  less  than  one  minute  seems,  under  the 
circumstances,  hardly  reasonable.  Neither 
the  conductor  nor  the  porter  of  the  train 
was  near  the  place  when  be  attempted  to 
alight  The  conductor  was  at  the  rear  of  the 
chair  car,  next  the  smoking  car,  and  the 
porter  was  at  the  rear  of  the  train.  None  of 
the  train  men  were  aware  that  a  passenger 
bad  been  injured  until  Informed  of  it  next 
day.  Under  the  circumstances  the  Jury  seem 
to  have  been  warranted  in  finding  that  plain- 
tiff below  was  not  afforded  sufficient  time  in 
which  to  leave  the  train  safely  and  that  bla 
injuries  resulted  therefrom. 

The  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 
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(n  Ku.  25) 

HANHION  T.  HANRION  et  aL 

(Supreme  Court  of  Kansas.    Feb.  10,  1008.    On 
Kebearhig.  Feb.  22,  1000.) 

1.  Tbcsts — Resultino  Tbust  —  Payment  of 
Consideration— CoNVEYAiNC*  to  Anotiieb 
—Nature  of  Instbument. 

A  mortgage  of  real  estate  Is  not  •  con- 
reyance,  within  the  meaning  of  section  0  of  the 
statute  of  trusts  and  powers  (section  7880,  Gpn. 
St.  I'JOI),  which  provides  that,  when  a  con- 
veyance is  made  to  one  person  upon  a  considera- 
tion paid  by  another,  no  use  or  trust  shall  re- 
sult in  favor  of  the  latter,  but  the  title  shall 
Test  in  the  former. 

2.  EXECUTOBS  AND  AdMINISTBATOBS  —  ASSETS 

— What  Constitutes. 

Wliere  one  lends  his  own  money  upon  the 
notes  of  the  borrowers  secured  by  mortgages  on 
real  estate,  which  notes  and  mortgages  be  re- 
tains in  his  own  possession,  they  are  not  pre- 
vented from  being  treated  as  assets  of  his  estntt 
upon  his  death  by  the  fact  that  they  are  made 
payable  to  a  third  person. 

[Kd.  Note. — For  cases  in  point,  see  vol.  S5, 
Cent.  Dig.  Mortgages,  {  222.] 

(Syllabus  by  the  <:k>art.) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  Wm.  G.  Holt,  Judge. 

Action  by  Louis  B.  Hanrion  against  Har- 
riett F.  Hanrion  and  otbers.  From  the  Judg- 
ment, Harriett  F.  Manrlon  brought  «-ror, 
and  plaintiff  assigned  cross-error.    Affirmed. 

B.  S.  McAnany  and  Getty,  Hutcbings  ft 
Dean,  for  plaintiff  in  error.  J.  M.  Mason, 
for  defendants  in  error. 


MASON,  3.  Baslle  Hnnrlon  died  Intestate, 
leaving  a  widow,  Harriett  F.  Hanrloo,  and 
four  sons.  There  was  some  disagreement 
among  tbe  belrs  as  to  tbe  proper  distribution 
of  tlie  estate,  but  tbey  all  finally  entered  Into 
a  written  contract  adjusting  tbe  matter.  One 
of  tbe  sons,  however,  Louis  B.  Hanrion,  be- 
came' dissutisfled,  nnd  brought  an  action 
against  tbe  widow  and  the  other  heirs  to  have 
tbe  settlement  set  aside  as  having  been 
wrongfully  procured,  and  to  have  the  proper- 
ty distributed  according  to  tbe  legal  rights  of 
tbe  persons  interested.  He  alleged  in  bis 
petition  that  be  was  the  real  owner  of  some 
of  the  property  which  had  l>een  treated  as 
assets  of  tbe  estate,  in  virtue  of  Its  being  the 
proceeds  of  trust  funds  placed  in  the  bands 
of  bis  father  by  bis  grandfather  for  in- 
. vestment  for  his  benefit.  He  also  made  a 
claim  that  tbe  estate  was  Indebted  to  him  np- 
on  an  account  for  services  rendered.  Issues 
were  Joined  and  tbe  case  was  tried  before  a 
referee,  who  found  that  tbe  contract  of  set- 
tlement should  be  set  aside,  but  that  tbe 
plaintiff  was  not  a  creditor  of  the  estate  or 
tbe  beneficial  owner  of  any  of  tbe  property 
Involved,  and  that  It  should  all  be  distributed 
among  the  heirs.  Tbe  court  approved  the  re- 
port of  tbe  referee  and  rendered  Judgment  ac- 
cordingly. Harriett  F.  Hanrion  began  pro- 
ceedings In  error,  but  later  abandoned  them. 
Tb«  yresent  beorlns  la  upon  a  cross-petition 


in  error  filed  by  tbe  plaintiff  below,  Lonis  B. 
Hanrion. 

Various  assignments  of  error  have  been 
made  and  argued,  but,  except  for  one  matter, 
which  will  be  specially  noted,  tbey  all  come 
under  one  general  bead — that  the  findings  of 
the  referee  are  not  supported  by  tbe  evidence. 
Tbe  record  is  voluminous,  comprising  1,370 
pages.  To  review  tbe  evidence  in  detail 
would  serve  no  useful  purpose.  Upon  this 
branch  of  tbe  case  It  Is  enough  to  say  that  tbe 
Judgment  could  not  be  reversed  without  in-  - 
vadlng  the  province  of  the  referee  and  review- 
ing his  conclusions  upon  tbe  credibility  of 
the  witnesses,  the  weight  of  their  testimony, 
and  the  Inferences  to  be  drawn  from  the  facta 
established. 

Tbe  one  contention  of  tbe  cross-petition 
that  involves  the  determination  of  a  debat- 
able proposition  of  law  dissociated  from  any 
question  of  fact,  is  based  upon  the  circum- 
stance that  the  property  which  the  trial 
court  held  to  l>e  assets  of  the  estate  included 
a  number  of  real  estate  mortgoges  In  whidi 
Louis  B.  Hanrion  was  named  as  mortgagee, 
altbough  tbey  were  made  to  secure  loans 
made  by  Baslle  Hanrion.  Tbe  argument  Is 
made  that  such  a  transaction  was  tbe  convey- 
ance to  one  person  upon  a  consideration  paid 
by  another,  wltbln  the  meaning  of  section  6 
■of  tbe  statute  of  trusts  and  powers  (section 
7880,  Gen.  St  1901),  and  therefore  no  use  or 
trust  resulted  In  favor  of  Baslle  Hanrion,  but 
tbe  title  vested  absolutely  in  Louis  B.  Han- 
rlon>  The  section  reads:  "When  a  convey- 
ance for  a  valuable  consideration  Is  made  to 
one  person  and  the  consideration  therefor 
paid  by  another,  no  use  or  trust  shall  result 
in  favor  of  the  latter;  but  tbe  title  shall  vest 
in  the  former,  subject  to  tbe  provisions  of 
tbe  next  two  sections."  It  Is  obvious  from 
the  context,  if  not  from  tbe  language  quoted, 
that  tbe  section  is  Intended  to  apply  only  to 
transactions  concerning  real  property,  and 
not  to  transfers  of  personalty.  Baker  v. 
Terrell,  8  Minn.  105  (Gil.  105).  In  Bobbins 
V.  Robbins,  80  N.  T.  251,  the  question  whether 
such  a  statute  bad  application  to  tbe  execu- 
tion of  a  real  estate  mortgage  to  one  person 
where  tbe  consideration  was  paid  by  another 
was  Involved,  discussed,  and  decided,  al- 
though the  result  reached  was  also  Justified 
upon  other  grounds.  The  view  of  the  court 
upon  this  matter  is  indicated  by  the  con- 
clusion of  the  first  paragraph  of  the  syllabus: 
"Held,  that  the  provision  of  the  statute  of 
uses  and  trusts  declaring  that  where  a  grant 
is  made  to  one  person,  tbe  consideration  being 
paid  by  another,  no  use  or  trust  shall  result  In 
favor  of  the  latter,  but  title  shall  vest  in  tbe 
former,  bad  no  application;  that  plaintiff,  by 
operation  of  law,  took  tbe  txind  and  mortgage 
as  trustee  for  defendant,  and,  those  securities 
l>elng  personal  property,  the  statute  had  no 
application."  In  the  opinion  It  Is  said: 
"Although  the  bond  and  mortgage  In  form 
ran  to  tlie  plaintiff^  be  tools  aa  trustee  for 
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the  defendant,  by  Implication  of  law,  If  not  by 
agreement  Those  securities  were  personal 
property  only  and  had  no  relation  to  the 
«talute." 

An  attempt  Is  made  In  the  brief  of  the 
cross-petitioner  In  error  to  distinguish  that 
■case  from  the  one  at  bar  upon  the  ground  that 
our  statute,  although  otherwise  substantially 
the  same  as  the  one  there  Interpreted,  reads 
"conveyance,"  instead  of  "grant"  It  Is  mani- 
fest however,  that  the  words  are  employed  In- 
terchangeably In  the' New  Yorit  statute;  for 
the  section  following  the  one  referred  to  be- 
gins, "Every  such  conveyance,"  etc.  In 
Meier  v.  Bell,  119  Wis.  482,  97  N.  W.  186, 
lilted  In  2  Current  Law,  1933,  note  4,  the 
Supreme  Court  of  Wisconsin  held  that  under 
this  statute,  where  one  takes  a  note  and 
mortgage  in  the  name  of  another,  the  title 
vests  in  the  person  named  as  mortgagee; 
but  the  decision  Is  made,  without  discussion, 
upon  the  authority  of  three  earlier  cases. 
Two  of  these  relate  wholly  to  absolute  trans- 
fers of  title.  The  third  has  no  connection 
with  the  subject  and  is  obviously  cited  by 
mistake;  the  case  intended  bekig  probably 
the  one  Immedintely  preceding  It  In  the  Re- 
port, which  contains  an  allusion  to  the 
statute,  but  Is  barren  of  any  reference  to  a 
mortgage. 

It  Is  true  that  the  words  "grant"  and  "con- 
veyance" tire  sometimes  construed  to  Include 
a  mortgage,  even  In  Jurisdictions  where,  as 
In  Kansas,  stich  an  Instrument  passes  no 
estate  In  the  laud.  For  various  reasons  that 
are  unassaii.nble,  but  which  are  peculiar  to 
each  of  the  several  classes  of  cases,  such  in- 
terpretation has  been  adopted  in  the  construc- 
tion of  statutes  relating  to  the  homestead 
right,  to  the  alienation  of  public  lands  by  a 
■settler  before  acquiring  title,  to  the  regis- 
tration of  Instruments  affecting  real  estate, 
and  to  other  matters.  These  reasons  have 
no  application  here.  A  mortgage  I9  but  an 
Incident  to  the  note  It  secures.  It  Inures  to 
the  benefit  of  the  owner  of  the  debt  without 
formal  assignment,  and  Is  incapable  of  as- 
signment as  a  separate  and  Independent 
right  It  Is  extinguished  by  the  payment  of 
the  Indebtedness.  The  possession  of  the  note, 
as  well  as  the  designation  of  the  payee,  is 
evidence  of  Its  ownership,  and  the  inapplica- 
bility of  the  statute  Is  illustrated  by  the  con- 
sideration that  here  the  note  was  delivered 
to  and  retained  by  the  person  who  made  the 
loan.  If  the  note  bad  been  unsecured,  it 
would  hardly  be  contended  that  the  bene- 
ficial title  vested  In  Louis  B.  Haurlon  be- 
cause it  was  made  payable  to  his  order.  The 
circumstance  that  Its  payment  was  guar- 
antied by  the  pledge  of  a  tract  of  land  does 
not  alter  the  essential  character  of  the  tran- 
saction, so  as  to  bring  It  within  the  opera- 
tion of  the  act  in  question. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring,  except  PORTER,  J.,  not  sitting, 
having  served  as  referee  in  the  court  below. 


On  Petition  for  Rehearing: 
MASON,  J.  A  part  of  the  Judgment  ren- 
dered by  the  district  court  on  the  Ist  day  of 
February,  1904,  was  thus  expressed:  "It  Is 
further  ordered  and  adjudged  that  the  plain- 
tiff, L.  B.  Hanrlon,  do  have  and  recover  of 
and  from  the  defendant  Harriett  F.  Hanrlon 
and  Harriett  F."  Hanrlon  as  administratrix 
of  the  estate  of  Baslle  Hanrlon,  deceased, 
the  sum  of  $615.50,  with  Interest  from  March 
28, 1899,  at  the  rate  of  6  per  cent  per  annum; 
and  hereof  let  execution  issue.'  In  the 
brief  of  the  cross-petitioner,  L.  B.  Hanrlon, 
a  criticism  was  Incidentally  offered  of  the 
form  of  this  judgment,  and  In  a  petition  for 
a  rehearing  complaint  Is  made  that  this  court 
failed  to  take  notice  of  the  matter.  Obvious- 
ly the  entry  should  have  shown  a  judgment 
in  terms  for  the  sum  of  the  principal  and  In- 
terest; that  Is,  for  $794.  It  does  so  in  effect, 
and  Is  good  against  any  attack  the  petitioner 
In  error  has  made  upon  it.  So  construed,  It 
works  no  injury,  as  under  the  statute  the  en- 
tire amount  of  the  judgment  bears  interest 
from  the  date  of  rendition. 

As  the  plaintiffs  in  error  instituted  the 
proceedings  In  this  court  It  Is  hardly  Just 
that  they  should  be  relieved  from  the  pay- 
ment of  all  costs  here,  although  they  after- 
wards concluded  not  to  prosecute  the  assign- 
mcntii  of  error  made  on  their  part  These 
co!3t8  will  therefore  be  divided  equally  be- 
tween  them  and  the  cross-petitioner  in  error. 
The  petition  for  rehearing  is  denied. 

(73  KuL  S2) 
CARTWRIGHT  v.  BOARD  OF  EDUCATION 
OF  CITY  OF  COFFEYVILLE. 

(Supreme  Court  of  Kansas.    Feb.  10,  1906.) 

1.  Mandamus  — Who  Mat  Bbinq  — Pubijo 
Schools. 

The  father  with  whom  his  minor  child  Is 
living  may  maintain  an  action  in  mandamus  in 
his  own  name  to  compel  a  board  of  education 
to  admit  his  child  to  the  public  school. 

[Ed.  Note. — For  cases  in  point  see  vol.  33, 
Cent.  Dig.  Mandamus,  §§  54,  176 ;  vol.  43,  Cent 
Dig.  Schools  and  School  Districts,  §  319.] 

2.  Schools  and  School  Distbicts— Colored 
Pupils— Sepabatb  Schools. 

In  the  absence  of  a  statute  granting  such 
power,  a  board  of  education  of  a  city  of  the 
second  class  has  no  right  to  establish  separate 
public  schools  for  white  and  colored  children, 
and  has  no  power  to  exclude  a  colored  pupil 
from  any  public  school,  which  It  is  otherwise 
eligible  to  attend,  for  the  reason  only  that  such 
pupil  is  colored. 

[Ed.  Note. — For  cases  in  point  see  vol.  43, 
Cent  Dig.  Schools  and  School  Districts,  i  322.] 

(Syllabus  by  the  Court) 

Application  by  Bud  Cartwrlght  for  writ 
of  mandamus  to  the  board  of  education  of 
the  city  of  Coffeyville.    Writ  allowed. 

This  Is  an  original  proceeding  In  which 
the  plaintiff  seeks  a  peremptory  writ  of  man- 
damus to  compel  the  defendant  board  of 
education  to  admit  bis  daughter,  Eva  Cart- 
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wrigbt,  to  tbe  sixth  grade  of  the  poblie 
scbools  ot  tbe  dty  ot  Coffeyrille,  and  to  tbe 
room  and  class  of  said  grade  taught  by  tbe 
white  teacher,  B.  B.  Werner.  It  appears  by 
tbe  agreed  statement  of  facts  and  tbe  evi- 
dence that  the  plaintiff  is  a  citizen  of  the 
United  States,  and  that  be  resides  in  said 
city  of  Coffey  vl lie.  near  tbe  school  in  question, 
tbat  bis  daughter  is  15  years  of  age.  and  tbat 
sbe  Is  qualltied  by  education  to  enter  said 
sixth  grade  of  said  school.  Also  that  plain- 
tiff and,  of  coarse,  his  child  are  of  African 
descent.  It  also  appears  that  the  city  of  Cof- 
fey vl  lie  is  a  city  of  the  second  class,  and 
tbat  at  tbe  time  complained  of  it  maintained 
two  rooms  in  tbe  Lincoln  scliool  building  in 
which  tbe  sixth  grade  was  taught;  tbat  in 
one  room  E.  EX  Werner,  a  white  man,  was 
teacher,  and  all  tbe  scholars  were  wblte,  and 
that  In  the  other  room  Jackson  Dodd,  a 
colored  man.  was  the  teacher,  and  all  the 
sctiolars,  save  possibly  one  who  went  there 
from  chol<-e,  were  colored;  that  plaintiff  and 
bis  dnnKliter  deslre<1  that  she  should  attend 
tbe  sixth  grade  school  taught  by  Werner, 
and  thiit  at  tbe  opening  of  a  term  of  school 
her  mother  went  with  her  and  applied  for 
the  admittance  of  tbe  girl  to  Mr.  Werner's 
room,  having  presented  her  certificate  of 
eligibility  to  that  grade  given  to  her  by  the 
sutieriiitendent  of  the  city  schools.  She  was 
told  by  Mr.  Weriior  to  go  down  to  Mr.  Dodd's 
room.  Aenln.  soon  after,  the  girl  went  with 
her  uncle  and  niipllcd  for  admission  to  Mr. 
Werner's  room,  and  again  sbe  was  denied 
adniisslon.  and  told  to  go  to  Mr.  Dodd's  room. 
The  plaintiff  complained  to  the.  president  of 
tbe  board  of  cduontlon  and  to  one  or.  two 
other  nienit>ers  of  that  board  of  tbe  refusal  of 
Mr.  Werner  to  receive  bis  daughter  as  a 
pupil,  and  was  told  by  the  president,  in  sub- 
stance that  the  girl  would  have  to  attend 
where  Mr.  Werner  told  her.  or  not  at  all. 
There  is  some  attempt  to  show  tbat  the  child 
was  denied  admittance  to  Mr.  Werner's  room 
for  tbe  reason  that  there  was  no  unoccupied 
■eat  ttiere,  while  In  Dodd's  room  there  was 
an  abundance  of  seats.  Also  that  tlie  teacher 
did  not  reject  the  pupil  by  direction  of  the 
board  of  education.  The  teacher  testified 
tbat  be  received  more  white  pupils  soon 
after  this  girl  was  rejected,  and  we  think 
the  evidence  shows  that  tbe  board  of  educa- 
tion maintained  separate  scbools  for  white 
and  colored  children  of  the  same  grade,  nnd 
tbat  they  were  separated  by  reason  of  color: 
tbat  this  girl  was  refn!<ed  admission  to  the 
scliool  where  she  applied  for  admission  for 
really  the  only  reason  that  she  was  colored, 
and  that  the  act  of  the  teacher  In  excluding 
her  was  done  In  carrying  out  the  plans  of  the 
board  of  education  In  accordance  with  bis 
employment 

O.  OL  Clemens  and  James  H.  Guy,  for 
plaintiff.    Ziegler  &  Dana,  for  defendant 

SMITH.  J.  (after  stating  tbe  facts).  It 
Is  contended  tbat  tbe  plaintiff  is  not  tbje  real 
party  In   Interest,   and   bence  not  entitled 


to  maintain  tliis  snlt  In  tUs  state  a  parent 
Is  required  by  law  to  send  bis  children  of 
certain  ages  to  school,  and  may  be  iHx>secuted 
criminally  for  bis  failure  so  to  do.  WliUe 
several  similar  cases  have  been  maintained 
in  tbe  name  of  the  parent  in  ttiis  court  it 
does  not  appear  tbat  this  question  was  rais- 
ed therein.  Biliard  t.  Board  of  Education, 
68  Kan.  58,  70  Pa&  422,  66  L.  B.  A.  1G(K 
106  Am.  St  Rep.  148;  Board  of  Education 
y.  Tinnon,  26  Kan.  1;  Knox  t.  Board  of 
Education,  45  Kan.  152,  23  Pac.  616.  11  L. 
R.  A.  830.  Authority  is  not  wanting  for  this 
procedure.  See  People  t.  Board  of  Educa- 
tion, 18  Mich.  400;  State  v.  Board  of  Educa- 
tion. 63  Wis.  234,  23  N.  W.  102,  63  Am.  Rep^ 
282. 

It  is  not  contended  that  there  is  any  statute 
in  this  state  authorizing  boards  of  education 
of  cities  of  tbe  second  class  to  establish  sepa- 
rnte  scbools  for  the  education  of  white  and 
colored  children.  In  the  absence  of  such  a 
statute,  it  has  been  decided  by  this  court  that 
no  such  power  exists,  and  we  adhere  to  these 
decisions  as  expressing  tlie  law  of  this  state 
Board  of  Education  v.  Tinnon,  supra;  Knox 
T.  Board  of  Biducatlon,  supra.  Ilie  board 
of  education  has  no  power  to  exclude  colored 
children  from  schools  established  for  wblte 
children,  for  the  reason,  solely,  that  they  are 
colored,.  In  the  absence  of  a  statute  conferring 
su<-h  power. 

The  peremptory  writ  of  mandamus  is  al- 
lowed, as  prayed  for,  with  costs.  Ail  the 
Justices  concurring. 

m  Kan.  tU) 

ALBRIGHT    T.    PHCRNIX     INS.    CO.    OF 

HARTFORD,  CONN. 

(Supreme  0>urt  of  Kansas.    Jan.  6,  1900.) 

PairfciPAi,  AND  AoBNT  — Profits  Iixboaixt 

IlETAlNBD— LlABILITT    OF    AOKNT. 

An  SKent  will  not  be  prrmittml  to  retain 
profits  dorived  from  the  mnnagoment  of  the 
siihjoct-mntter  of  his  agency  in  violation  of  his 
dut.v  as  such  sitent 

I  Ed.  Note. — For  cases  in  point,  soe  vol.  40, 
Cent  Dig.  Principal  and  Agent  St  130-140.] 

(Syllabus  by  tbe  Court) 

Error  from  District  Court,  <3owley  County? 
C.  L.  S warts.  Judge. 

Action  by  tbe  Pbcentx  Insurance  Company 
of  Hartford,  Conn.,  against  P.  H.  Albright 
Judgment  for  plaintiff,  and  defendant  brings 
error.    AfBrmed. 

Hackney  &  Lafferty  and  O.  H.  Bucltman, 
for  plaintiff  In  error.  FalrcbUd  &  Lewis, 
for  defendant  In  error. 

GRAVES.  J.  The  insnrnnce  company,  de- 
fendant In  error,  sued  the  plaintiff  in  error, 
to  recover  money  retained  by  blm.  In  viola- 
tion of  bis  duty  as  tbe  agent  of  said  insur- 
ance company.  On  tbe  trial  in  district  court 
a  demurrer  to  tbe  evidence  of  tbe  plaintiff 
was  overruled,  and  tbe  defendant  assigna 
tbis  ruling  as  error. 

P.  H.  Albright  of  WInfleld,  Kan.,  and  G.  W. 
Uoore  of  Hartford,  C^un.,  wltb  offices  at  eacb 
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place,  constitute  the  firm  of  P.  H.  Albright 
&  Co..  at  Wlnfleld,  and  G.  W.  Moore  &  Co., 
at  Hartford.  They  do  a  general  real  estate 
and  loan  business.  The  said  firms  "^ere  the 
agents  of  the  Insurance  company  and  trans- 
acted Its  business  In  Cowley  county  many 
years.  The  Insurance  company,  has  its  home 
office  In  Hartford,  Conn.,  and  loans  its  money 
on  real  estate.  When  borrowers  failed  to 
pay,  it  was  the  practice  of  the  company  to 
foreclose  its  mortgages  and.  If  necessary, 
bid  in  the  land  and  hold  it  until  the  debt 
could  be  realized  therefrom.  P.  H.  Albright 
&  Co.,  managed  this  business  for  the  insur- 
ance, company,  and  for  that  purpose  had 
Grant  Stafford,  an  attorney  at  Wlnfleld, -to 
do  their  legal  business.  They  also  had  a 
clerk  employed  In  the  office  by  the  name  of 
W.  E.  Brewster.  The  loan  out  of  which  the 
present  controversy  arose  was  long  past  due, 
and  a  foreclosure  had  been  taken,  but  exe- 
cution held  back  upon  a  partial  payment  of 
the  Judgment.  Some  years  thereafter,  and 
in  1899,  P.  H.  Albright  Sc  Co.,  in  response  to 
an  inquiry  by  the  insurance  company,  about 
the  loan,  wrote  a  letter  in  which  the  history 
of  their  efforts  to  collect  was  given,  closing 
with  the  following :  "Our  Judgment  is  that 
probably  we  would  better  close  him  out  by 
selling  the  land  and  upon  taking  title  to  the 
land  hold  It  for  disposition  in  the  usual  way. 
If  you  are  of  the  opinion  that  further  delay 
is  not  in  line  with  the  best  Interests  of  the 
company  advise  this  office  and  we  will  have 
order  of  sale  issued."  The  company  then 
■wrote  a  letter  which  contained  the  following : 
"We,  therefore,  desire  you  to  close  the  matter 
up  as  soon  as  possible,  securing  title,  sepding 
in  the  deed  with  other  papers  together  with 
the  amount  of  expense  Incurred  and  we  will 
remit  for  same."  An  order  of  sale  was  then 
issued,  and  the  sale  advertised  to  take  place 
June  26,  1899.  The  insurance  company  was 
advised  of  this  action  by  a  letter  in  which 
was  the  following:  "Sheriff's  sale  coming 
off  26  inst.  the  case  of  Julia  I.  Fay  will  be 
looked  after  in  usual  way  and  bought  in  for 
the  company  unless  directed  otherwise." 
On  June  21st,  five  days  before  the  sale 
Albright  &  Co.,  through  the  G.  W.  Moore  & 
Co.,  end  of  the  firm  made  inquiry  of  the  in- 
surance company  if  it  would  take  $2,250,  "in 
full  settlement"  of  the  case.  The  company 
supposing  that  a  settlement  was  being  negoti- 
ated with  the  owner  of  the  land  answered 
that  it  tyould  accept  $2,^50.  On  July  10th, 
14  days  after  the  sale,  the  company  received 
a  remittance  of  $2,350  accompanied  by  the 
statement  that  it  was  in  "full  settlement"  of 
the  case.  The  owner  of  the  land  being  un- 
able to  save  It  by  payment  tried  to  find  a 
buyer  who  would  pay  more  therefor  than  the 
debt  against  it  He  had  been  informed  by 
Albright's  attorney,  who  had  the  matter  in 
charge,  that  the  amount  of  the  Hen  was 
$3,300.  On  June  1st,  before  the  sale  the 
owner  found  a  buyer  who  would  pay  off  the 
lien  and  waive  the  rent  for  that  year.    Up 


to  this  time  the  owner  expected  to  pay  one- 
third  of  his  crop  as  rent,  having  been  Inform- 
ed by  said  attorney  that  the  company  would 
expect  it  Grant  Stafford,  Albright's  attor- 
ney had  been  informed  by  the  owner  that  a 
buyer  had  been  found  who  was  able  and  will- 
ing to  buy  the  land.  On  the  day  of  the  sale, 
the  owner  was  present  with  his  buyer,  who 
was  there  intending  to  buy  the  land  for 
$3,300  if  it  did  not  sell  for  more.  The  con- 
templated purchaser,  Mr.  Fry,  however,  met 
Grant  Stafford  and  had  two  or  more  Inter- 
views with  him  before  the  sale,  and  did  not 
bid  at  all.  Grant  Stafford  bid  the  land  off  in 
the  name  of  Albright's  clerk,  W.  F.  Brewster, 
for  the  sum  of  $2,000.  Soon  afterwards  Fry 
bought  the  land  of  Brewster  for  $3,200,  $100 
less  than  he  expected  to  pay  for  It  at  the 
sale.  In  this  manner,  Albright  made  the 
difference  betvt'een  $3,200  and  the  $2,330  sent 
to  the  company,  less  costs.  Albright  claims 
that  the  $2,350,  was  practically  the  balance 
due  -the  insurance  company  and  it  having 
lost  nothing  should  not  complain  because  he, 
by  a  little  adroit  manipulation  of  the  land 
owner,  was  able  to  make  some  money  out  of 
the  transaction. 

The  land  owner  is  the  real  sufferer  in  this 
deal,  but  he  is  not  before  this  court,  and  his 
rights  cannot  be  protected  here.  Had  his 
land  been  honestly  and  fairly  sold,  as  con- 
templated by  law,  he  would  have  received  the 
money  in  controversy  instead  of  Albright 
The  proceeding  at  that  sale,  «n  its  face  un- 
explained Is  not  commendable  to  the  plaintiff 
in  error.  No  reason  appears  for  not  holding 
him  to  a  strict  and  rigorous  accountability 
to  Ws  principal.  No  rule  of  law,  equity  or 
ordinary  honesty  offers  a  shield  or  protec- 
tion to  him.  He  deliberately  deceived  his 
principal,  in  order  to  get  the  opportunity  to 
make  this  profit  He  was  able  to  carry  out 
his  purpose  only  by  reason  of  his  confiden- 
tial relation  with  the  insurance  company. 
When  the  land  was  bid  in  at  the  sale  and 
paid  for  by  a  credit  on  the  insurance  com- 
pany's Judgment  it  became  the  property  of 
the  company, .  and  ought  to  have  been  ac- 
counted for  as  such.  The  pretense  that  at 
the  time  of  the  sale  the  Judgment  was  the 
property  of  Albright  by  reason  of  the  $2,350 
sent  to  the  company  two  weeks  afterwards, 
is  a  mere  subterfuge.  In  that  transaction 
there  was  no  suggestion  of  a  sale  of  the  debt 
or  Judgment  It  was  a  "full  settlement"  of 
the  case. 

By  that  transaction  the  Insurance  company 
Intended  to  have  the  Judgment  satisfied, 
released,  canceled ;  not  sold  to  any  one.  The 
business  transactions  of  the  world  are  large- 
ly accomplished  through  the  instrumentality 
of  agents  and  the  law  requiring  the  utmost 
frankness  and  fidelity  between  agent  and 
principal  cannot  be  too  vigorously  sustained 
and  enforced.  Some  of  the  language  used  in 
this  opinion  may  be  stronger  than  the  evi- 
dence fully  sustains,  but  the  question  dis- 
cussed arises   upon  a  demurrer  to  the  evl- 
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dence,  where  It  Is  claimed  that  conceding 
every  fact  proven  and  every  Inference  which 
can  be  reasonably  drawn  therefrom  to  be 
true,  still  no  cause  of  action  is  shown  against 
Albright  Under  this  view,  which  we  are 
bound  to  take,  the  evidence  Justifies  all  that 
has  been  stated.  We  think  the  trial  court 
did  rigbt  in  overruling  the  demurrer. 

^be  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 

(7J  Kan.  04) 

DEMING  et  al.  v.  BEATTY  OIL  CO.  et  al. 
(Supreme  Court  of  Kansas.    Jan.  6,  190C.) 

1.  CoRFOBATioNS  —  Action  by  Stoceuoldebs 
—Parties. 

The  general  rule  is  that  where  one  or  more 
Btockbolders  of  a  corporation  bring  suit  against 
directors  of  the- corporation  to  recover,  for  the 
benefit  of  all  the  stockholders  of  the  corporation, 
certain  funds  alleged  to  have  been  fraudulently 
misappropriated  by  the  directors,  the  corpora- 
tion is  a  necessary  party  defendant  in  the  ac- 
tion and  must  be  brought  into  court  by  proper 
service  of  a  summons,  or  otherwise. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  $  1429.] 

2.  Same— CoBPOBATioN  as  Pabtt. 

If  there  be  exceptions  to  the  above  rnle,  the 
mere  allegation  that  the  corporation  was  or- 
ganized under  the  laws  of  another  state  and 
that  service  cannot  be  had  upon  it  in  the  state 
where  the  action  is  brought  and  that  the  cor- 
poration refuses  to  appear  in  the  action  is  not 
a  snfiBcient  allegation  of  facta  to  constitute 
such  an  exception  even  in  an  equitable  action. 

3.  Same. 

Neither  docs  a  prayer  in  the  petition,  "that 
this  court  shall  appoint  one  of  its  officers,  or 
some  other  appropriate  person,  as  trustee  for 
said  company,  to  receive  and  hold^  whatever 
money  may  be  found  to  be  due  said  company," 
obviate  the  necessity  of  bringing  the  corpora- 
tion into  court. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Bourbon  Coun- 
ty; W.  L.  Simons,  Judge. 

Action  by  Robert  O.  Deming,  who  sues 
for  himself  and  all  other  stockholders  of  the 
Beatty  Oil  Company,  against  the  Beatty  Oil 
(^mpany  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Nelson  Case,  for  plaintiff  in  error.  C.  E. 
Benton,  W.  P.  DiUard,  and  Baxter  D.  McClain, 
(or  defendants  in  error. 

SMITH,  J.  This  was  an  action  brought  by 
plaintiff  In  error'  in  the  district  court  of 
Bourbon  county.  In  a  very  lengthy  petition, 
embracing  over  20  causes  of  action,  it  Is 
alleged  in  substance  that  the  Beatty  Oil 
Company  was  Incorporated  under  the  laws 
of  Texas  with  its  principal  office  and  place 
of  business  at  Beaumont,  Tex.,  the  amount  of 
Its  capital  stock,  etc.,  that  the  directors  of 
said  company  bad  done  many  specified  wrong- 
ful acts  In  fraud  of  the  rights  of  the  stock- 
holders and  particularly  bad  misappro- 
priated and  In  part  to  their  own  use  a  large 
•monnt  of  the  funds  of  said  company;  that 
plaintiff  Is  a  stockholder  of  said  company 
and  bad  made  charges  and  q>eciQcatlons  of 
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such'  wrongful  acts  and  had  caused  the  same 
to  be  served  upon  a  nnmber  of  persons,  In- 
cluding the  two  served  with  summons  In 
this  action,  who  it  is  alleged  were  directors 
of  said  company;  that  after  such  notice  the 
board  of  directors  Instead  of  attempting  to 
recover  the  funds  alleged  to  have  been  mis- 
appropriated attempted  to  justify  the  wrong- 
ful acts.  The  prayer  for  relief  is,  in  sub- 
stance, that  the  defendants  other  than  the 
Beatty  Oil  C!ompany  be  adjudged  to  be  in- 
debted to  the  Beatty  Oil  Company  In  the 
smn  of  $161,300,  and  that  if  the  company 
fall  to  appear  in  court  that  the  court  "shall 
appoint  one  of  its  officers,  or  some  other 
appropriate  person,  as  trustee  for  -said  com- 
pany to  receive  and  hold  whatever  money 
may  be  found  due  the  company,"  etc.  It 
was  conceded  in  court  that  neither  the  com- 
pany nor  any  officer  nor  director  of  the  com- 
pany had  been  served  with  summons,  but  it 
was  shown  that  two  defendants,  residents 
of  Bourbon  county,  *Kan.,  who  were  alleged 
to  have  been  directors  of  the  company  at 
the  time  of  the  alleged  misappropriations, 
had  been  served  with  summons  and  these 
defendants  and  two  others  who  were  alleged 
to  have  participated  In  the  wrongful  trans- 
actions appeared  and  filed  separate  demxir- 
rers  to  said  petition  on  several  groimds 
among  which  was:  "That  it  appears  upon  the 
face  of  the  said  second  amended  petition 
and  the  amendments  thereto,  that  there  is 
a  defect  of  parties  defendant  thereto."  It 
appears  that  three  petitions,  by  successive 
amendments,  bad  been  filed  in  the  action 
and  that  the  last  of  these  had  been  amended. 
The  demurrers  were  argued  and  submitted 
without  any  request  for  time  to  bring  in  the 
corporation.  Indeed,  it  seems  to  have  been 
conceded,  tacitly  or  expressly,  that  the  cor- 
poration could  not  be  served  with  summons 
and  would  not  voluntarily  appear.  The  prayer 
In  the  last  petition  for  the  appointment 
of  a  trustee,  and  all  the  subsequent  proceed- 
ings, lead  to  this  conclusion.  The  demurrers 
were  sustained,  and  the  plaintiff  brings  the 
case  here  for  a  review  of  this  finding. 

In  the  brief  of  plaintiff  It  is  claimed  that 
the  company  is  insolvent  and  that  If  the 
suit  had  been  instituted  In  Texas  tbere  were 
no  directors  who  were  solvent  that  could 
have  been  summoned  and  that  the  d  fend- 
ants  in  Kansas  were  the  only  solvent  per- 
sons who  were  responsible  for  the  alleged 
wrongs,  but  none  of  these  facts  are  alleged 
in  the  petition.  There  are  no  averments  In 
the  petition  which,  taken  as  true,  would  In- 
dicate that  the  plaintiff  could  not  be  accorded 
full  redress  in  the  courts  of  Texas,  not  to 
mention  the  proper  circuit  court  of  the  United 
States.  So  far  as  a  corporation  may  be 
said  to  have  a  domicile  or  a  residence  the 
same  is  located  for  the  defendant  corpora- 
tion, by  the  allegations  of  the  petition,  ta 
the  state  of  Texas  and  it  has  the  same 
right  to  a  hearing  In  tl>e  proper  forum  of 
that  state  as  an  individual,  in  a  like  case, 
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would  hare.  The  general  rule,  that  in  ac- 
tions of  tliis  kind  ,tlie  corporation  Is  a  neces- 
sary party,  is  admitted,  and  we  are  not  cited 
to  any  case  where  a  court  of  equity  permit- 
ted an  exception ;  but  it  is  urged  a  court  of 
equity  may  make  a  new  rule,  or  even  invent 
a  new  remedy,  whenever  necessary  to  the 
administration  of  Justice,  and  that  the  court 
I>elow  should,  under  the  circumstances,  have 
admitted  the  exception  in  this  case.  If  this 
contention  be  admitted  so  far  as  the  power  of 
the  court  is  concerned,  we  cannot,  as  before 
Indicated,  see  that  the  necessity  existed.  It 
is  plain  to  be  seen  that  should  the  exception 
be  admitted  on  the  showing  in  this  case, 
the  occasion  for  Invoking  it  would  soon  be- 
come so  frequent  as  to  almost  substitute  the 
exception  for  the  general  rule.  Neither  does 
the  suggestion  that  a  trustee  be  appointed 
for  the  defendant  corporation  help  the  situa- 
tion. The  corporation  has  a  right  to  be 
heard,  which  the  court  cannot  take  from  It. 
The  ruling  of  the  court  sustaining  the  de- 
murrer is  sustained,  and  the  case  .is  remand- 
ed.   All  the  Justices  concurring. 

(72  Kan.  620) 

CITY  OP  lOLA  V.  FARMER. 
(Supreme  Court  of  Kansas.    Jan.  6,  1000.) 

1.  Appeai/— Habmless  Ebbob— Admission  of 
Evidence. 

The  error  committed  by  permitting  a  wit- 
ness to  answer  a  question  calling  for  a  conclu- 
sion is  cured,  when  the  answer  contains  the 
facts  upoa  which  the  conclusion  is  founded. 

2.  Municipal    Cobpokations  —  Defective 
Streets— Action — Petition. 

A  peti  :on  for  damages  sustained  by  falling 
into  a  ditch,  in  the  nighttime,  in  a  city  of  the 
second  class,  which  alleges  substantially  that 
the  city  is  a  municipal  corporation ;  that  in 
its  corporate  limits  are  two  streets,  much  used 
by  people  passing  between  the  business  part  of 
said  city,  and  a  railroad  station ;  that  under  the 
direction  of  the  city  a  ditch  four  feet  deep  was 
made  on  one  of  Said  streets,  and  on  a  dark  night 
was  left  open,  unguarded,  and  without  lights  or 
other  warning  to  travelers  of  its  existence ; 
that  the  plaintiff  on  such  night,  while  traveling 
on  said  street,  ignorant  of  said  ditch  and  unable 
to  see  the  same  on  account  of  the  darkness, 
fell  into  it  and  was  injured — states  a  cause  of 
action,  which  is  sufScient  as  against  a  general 
demurrer. 

3.  Same— Pleading— Nature  of  Injuries. 

Where  the  plaintiff,  in  an  action  for  per- 
sonal injuries  received  by  a  violent  blow  on 
the  abdomen  causing  serious  internal  injury,  is 
required  to  make  his  petition  more  definite  and 
certain,  as  to  such  internal  injuries,  and  in  his 
amended  pleading  alleges:  That  the  injury 
causes  him  to  vomit  blood,  to  pass  blood  from 
his  bowels,  and  renders  him  very  weak ;  that 
such  injury  is  located  somewhere  in  his  stom- 
Ach,  bowels  and  abdomen,  but  he  is  unable  to 
state  the  exact  nature  and  extent  thereof,  by 
giving  the  name  and  location  of  the  particular 
muscles,  ligaments,  or  membranes  involved — 
held,  not  error  to  overrule  a  second  motion  to 
make  the  petition  more  definite  ind  certain  as 
to  the  nature  and  extent  of  such  internal  in- 
juries and  the  particular  organs  injured. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Allen  Coimty; 
Oscar  Foust,  Judge. 


Action  by  Thomas  Farmer  against  the  dty 
of  lola.  Judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

R.  E.  Cullison  and  Travis  Morse,  for  plain- 
tiff in  error.  Biddle  &  Lardner,  Chris  Ritter, 
and  C.  J.  Peterson,  for  defendant  In  error. 

GRAVES,  J.  This  is  an  action  to  recover 
damages  on  account  of  Injuries  sustained 
by  reason  of  a  defective  sidewalk.  The 
plaintiff  in  error  complains  of  many  errors 
on  the  part  of  the  trial  court.  The  most 
of  them  are  unimportant,  some  of  them 
trivial.  Very  few  Justify  examination  and 
discussion.  The  most  important  will  be  con- 
sidered. The  city  moved  to  require  the  plain- 
tiff to  make  his  petition  more  definite  and 
certain,  so  as  to  show  the  exact  nature,  ex- 
tent, and  location  of  his  Injuries,  Internal 
and  otherwise.  This  motion  was  sustained, 
and  the  plaintiff  filed  an  amended  pleading, 
which  alleged,  in  substance,  that  he  was  in- 
jured in  the  stomach,  bowels,  and  abdomen, 
neat  center,  that  it  caused  him  to  vomit 
blood,  pass  blood  from  the  bowels,  producing 
constipation  and  great  weakness;  that  be 
could  not  state  the  exact  nature,  extent,  and 
location  of  his  internal  injuries,  except  as 
advised  by  bis  physician,  who  informed  him 
that  the  Injury  was  serious,  but  he  could  not 
name  or  locate  definitely  the  exact  organ, 
membrane,  ligament,  or  muscle  involved.  Tlie 
city  insists  that  without  this  "Inside  in- 
formation," it  could  not  anticipate  what  it 
would  be  confronted  with  on  the  trial,  and 
make  adequate  preparation  therefor.  It  also 
urges  with  great  force  that  these  facte  are 
"peculiarly  within  the  knowledge  of  the 
plaintiff,"  and  that  It  was  material  error  to 
refuse  to  compel  a  disclosure.  It  must  be 
conceded  that  matters  peculiarly  within  the 
knowledge  of  a  plaintiff,  and  Important  to 
the  defendant,  should  be  stated  in  the  peti- 
tion. The  fact  that  the  Injuries  complained 
of  are  within  the  very  i)ersonalIty  of  the 
plaintiff,  and  by  reason  of  their  painful  char- 
acter are  in  a  certain  sense  "constantly  In 
his  mind,"  may  give  color  to  the  contention 
that,  in  a  legal  sense,  "they  are  peculiarly 
within  his  knowledge" ;  but,  when  we  con- 
sider how  little  the  average  citizen  knows  of 
bis  internal  structure,  it  seems  probable  that 
the  plaintiff  was  unable  to  give  more  specific 
information  on  this  subject  No  prejudicial 
error  is  apparent  on  account  of  this  action 
of  the  court. 

The  city  then  demurred  generally  to  plain- 
tiff's petition,  and  contends  that  it  does  not 
allege  negligence.  The  demurrer  was  over- 
ruled. The  petition  states,  substantially, 
that  the  defendant  is  a  city  of  the  second 
class,  having  within  ite  corporate  limits 
two  streets  which  are  much  used  by  people 
passing  from  the  business  part  of  the  city 
to  a  railroad  depot;  that  on  one  of  these 
streete  the  city  constructed  a  ditch  four  feet 
deep,  and  on  a  dark  night  left  the  same  open, 
unguarded,  and  without  lights  or  other  warn- 
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tng  to  trarelera  of  Its  existence.  Tbe  plain- 
tiir  on  that  nigbt,  wblle  passing  aloug  said 
street,  ignorant  of  tbe  ditcb,  and  when  un- 
able to  see  it.  t>ecaiise  of  tbe  darisnesB,  fell 
into  the  same  and  was  injttred,  falling  with 
great  violence,  striking  bis  abdomen  upon  a 
roci:  in  tbe  bottom  of  said  ditcb.  As  against 
a  general  demurrer,  this  is  sufficient 

Objections  are  made  to  tbe  rulings  of  tbe 
court  upon  tbe  admission  and  rejection  of 
evidence.  Tbe  most  important  one  was  the 
overruling  of  the  defendant's  objection  to 
tbe  following  question :  "What  was  bis  con- 
dition as  to  whether  or  npt  he  was  able  to 
work  during  tbe  time  be  was  there?"  This 
was  timely  and  properlj  objected  to.  It  In- 
volves a  conclusion  as  to  the  e.xtent  of  plaln- 
tlBTs  injury,  a  very  important  fact  in  the 
case.  If  the  objection  was  erroneously  over- 
ruled, tbe  error  was  cured  by  tbe  answer. 
'I'be  answer  was:  "He  was  in  bed.  He  had 
a  bemorrbnge,  and  said  he  was  very  siclc. 
Ue  was  in  bed  there  a  day  or  two.  and  was 
under  the  doctor's  care.  That  would  lead 
me  to  think  be  was  not  able  to  work."  Sua 
I  us.  Office  of  Iiondon  ▼.  Western  Woolen 
Company  (Kan.)  82  Pac.  513;  Sparks  r. 
Bank,  08  Kan.  148,  74  Pac.  619.  Other  objec- 
tions are  made  to  the  admissibility  of  ex- 
pressions of  pnln  on  the  part  of  the  plaintiff, 
bnt.  within  tbe  rule  of  Railroad  v.  Johns, 
36  Kan.  7U9.  14  Pac.  23T,  59  Am.  liep.  600.  tbe 
evidence  was  proper.  Tbe  city  cites  tbe  case 
of  Railroad  v.  Logan,  85  Kan.  748,  70  Pac.  878, 
as  an  authority  against  tbe  admission  of  such 
evidence,  but  in  that  caf^e  tbe  plaintiff  stated 
bow  he  got  hurt  and  not  bow  be  felt.  There- 
fore tbe  case  does  not  apply.  It  ma.v  be  said 
of  many  of  tbe  objections  presented  that, 
even  If  the  ruling  of  tbe  court  bad  been  er- 
roneous, the  error  would  be  unavailing,  for 
tbe  reason  that  evidence  of  the  same  charac- 
ter was  permitted  without  objection,  so  that 
tbe  little  that  was  objected  to  could  not  be 
said  to  Iinve  been  prejudicial.  The  city  was 
Inescusably  negligent.  Its  rights  were  not 
sacrificed  by  any  errors  apparent  in  the  rec- 
ord. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 


(fl  Or.  524) 


BASIM  T.  WADB. 


(Supreme  Court  of  Oregon.    Feb.  27,  1006.) 
Costs  —  Fiuino  of  Stateuknt  —  Tiiu  pob 

MaKI.NO    OnjKCTION. 

B.  &  C.  Conip.  i  508,  providPB  that  a 
statement  of  disbursements  may  be  filed  at  any 
time  after  fire  days  after  judgment,  and  that 
tbe  same  shall  be  allowed  as  of  rourse.  imless 
tbe  adverse  party  within  two  da.ra  from  the 
time  allowed  to  file  the  same,  shall  file  his 
objections  thereto.  Sess.  Lawa  iOO:^.  p.  200,  pro- 
vide* that  a  stAtemeat  of  disbursements  may  b» 
filed  at  any  time  after  five  days  after  judgment, 
and  not  later  than  the  first  day  of  the  next  reg- 
nlar  term  occurring  after  the  expiration  of  the 
five  days,  and  that  costs  shnll  be  entered  as  of 
course,  unless  tbe  adverse  party  files  objec- 
tions within  five  days  from  the  expiration  of 
tlM  time  allowed  to  file  the  sutemeut.    UeUt, 


that  the  amendment  extended  the  time,  with- 
in wliich  objections  could  be  filed,  from  the 
old  limit  of  two  days  to  the  new  term  of  five 
days  after  filing  the  statement,  and  not  un^ 
til  five  days  after  tbe  expiration  of  tbe  first 
day  of  the  next  term. 

Appeal  from  Circuit  Court.  Wallowa  Coun- 
ty; Robert  Eakin,  Judge. 

Action  by  Judson  Basim,  by  Russell  Basim, 
his  guardian,  against  Aaron  Wade.  A  Judg- 
ment of  nonsuit,  with  judgment  for  costs  and 
disbursements,  was  entered  against  plaintiff, 
and  be  appeals  from  an  order  overruling  bis 
motion  to  recall  tbe  execution  issued  on  the 
Judgment    Affirmed. 

Plaintiff  brought  an  action  against  the  de- 
fendant, and  at  the  trial,  ur)on  his  own 
motion,  had  a  nonsuit  entered  without  prej- 
udice, with  judgments  for  costs  and  dis- 
bursements against  bim.  After  the  expira- 
tion of  five  days  from  the  rendition  of  th« 
Judgment  defendant  served  and  Qled  his  state- 
ment of  costs  and  disbursements,  and,  na 
objections  thereto  having  been  filed  by  plain- 
tiff within  five  days  from  tlie  filing  thereof, 
such  costs  and  dishursemeots  were  entered 
as  of  course  by  tbe  clerk  as  a  pni^  of  tb« 
Judgment  and  an  execution  l5!K.ned  thereon. 
Thereupon,  without  tiling  any  objections  to 
suid  statement  the  plaintiff  filed  a  motion 
to  recall  the  execution,  claiming  that  tbe 
Judgment  for  costs  and  disbursements  bad 
been  prematurely  entered  for  tbe  reason  that 
the  statement  thereof  having  been  filed  aftec 
the  expiration  of  five  days  from  the  rendition 
of  Judgment  the  plaintiff  bad  until  five  days 
after  tbe  first  day  of  tbe  next  term  of  court 
In  which  to  file  his  objections  thereto.  An  or- 
der overruling  this  motion  was  entered,  from 
which  this  appeal  Is  taken. 

F.  -S.  Ivanhoe,  for  appellant  C.  H.  Finn 
and  Jno.  S.  Uodgin,  for  respondent 

BAILEY,  J.  (after  stating  tbe  facts).  Tha 
question  before  us  is  when,  under  section 
StiS,  B.  &  a  Comp.,  as  amended  In  lUtiS 
(Sess.  Laws  1003,  p.  200).  must  a  judgment 
debtor  file  bis  objections  to  the  stateuieut 
of  costs  and  disbursemeiits  of  a  judgment 
creditor,  filed  after  the  expiration  of  five 
days  after  tbe  rendition  of  judgiuent  Must 
he  do  so  within  five  days  after  the  state- 
ment is  filed,  or  can  he'  do  so  at  any 
time  I>efore  tbe  expiration  of  fire  days 
after  the  first  day  of  the  next  regular  term 
of  court  occurring  after  the  filing  of  such 
statement?  The  law  as  amended  rends: 
"Tbe  statement  of  disbursements  thus  filed 
and  costs  shall  be  entered  as  of  course  by 
the  clerk  as  a  part  of  the  judgment  or  de- 
cree In  favor  of  the  party  entitled  to  costs 
and  di.<ibursements,  unless  the  adverse  party 
within  five  days  from  the  expiration  of  tbe 
time  allowed  to  file  such  statement  shall 
file  his  objections  thereto."  The  old  law 
read :  "The  statement  of  disbursements  thua 
filed,  and  costs,  shall  be  allowed  of  course^ 
unless  the  adverse  party,  within  two  days  from 
the  time  allowed  to  file  the  same^  sbuiJ  fil* 
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tilB  objections  tbereto."  Under  the  old  law 
tbiB  court  beld  In  effect,  In  Hlslop  t.  Molden- 
hauer,  24  Or.  106.  82  Pac.  102G,  that  ob- 
jections to  a  cost  bill  must  be  flled  within 
two  days  after  the  filing  of  the  cost  bill,  and 
yet  under  that  law  the  filing  of  the  cost  bill 
was  not  limited  to  the  fi^rst  day  of  the  next. 
regular  term  of  court  occurring  after  the 
rendition  of  the  Judgment,  as  in  the  amended 
law.  We  think,  therefore,  the  effect  of  the 
amendment,  as  applied  to  the  case  at  bar,  Is 
to  limit  the  time  within  which  a  cost  bill 
can  be  filed  to  the  first  day  of  the  next  regular 
term  of  court  occurring  after  the  rendition 
of  Judgment,  and  to  extend  the  time  within 
which  objections  thereto  can  be  filed  from  the 
old  limit  of  two  days  to  a  new  limit  of  five 
days  after  filing  the  cost  bill,  and  not  until 
five  days  after  the  expirntion  of  the  first 
day  of  the  next  term  of  court  occurring  aft- 
er filing  the  cost  bill,  as  claimed  by  plaintifl^ 
The  order  of  the  lower  court  is  therefore  af- 
firmed. 

(47  Or.  538)  ■«^-" 

TATLOB  T.  COHN.» 
(Supreme  Court  of  Oregon.    Feb.  27,  1906.) 

1,  Theatebs  ano  Shows— Bgfusai.  to  Al- 
LOW  Use  of  Tickets— Remedy.  . 

The  remedy  for  refusal  of  the  proprietor 
e(  a  theater  to  allow  the  purchaser  of  tickots 
to  use  them  is  not  in  tort,  bat  by  an  action 
for  breach  of  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  toL  45> 
Cebt.  Dig.    Theaters  and  Shows,  f  4.] 

2.  Same— Complaint. 

A  complaint  alleging  that  defendnnt  is 
the  proprietor  of  a  theiiter;  that  plaintiff  pur- 
chased of  him  tickets  therefor;  that  they  were 
presented  at  the  proper  time  and  place,  but 
defendant  refused  to  allow  him  to  occupy  the 
seats ;  and  that  by  reason  thereof  he  was  dam- 
aged—states a  cause  of  action  for  breach  of 
contract. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Arthur  L.  Frazer,  Judge. 

Action  by  Oliver  Taylor  against  S.  Morton 
Cohn.  Judgment  for  defendant  Plalntifr 
appeals.    Beversed. 

McCants  Stewart,  for  appellant  Alex- 
ander Bernstein,  for  respondent 

BEAN,  C.  J.  This  Is  an  appeal  from  a 
Judgment  in  favor  of  the  defendant,  on  de- 
murrer to  a  complaint.  The  complaint  al- 
leges that  plaintiff  is  a  colored  person  resid- 
ing in  the  city  of  Portland,  and  that  the  de- 
fendant is  the  owner  and  proprietor  of  a 
theater  or  place  of  amusement  in  that  city; 
that  on  or  about  the  1st  of  August  1904,  the 
plalntifT  went  to  the  box  office  of  the  defend- 
ant and  purchased  of  his  agent  tickets  for 
five  box  seats  in  his  theater  for  a  certain 
performance;  that  thereafter,  and  during 
the  hours  of  general  admission  and  before 
the  performance,  plaintiff,  conducting  him- 
self above  reproach,  scorn,  or  ridicule,  ap- 
plied for  admission  to  such  theater,  present- 
ing the  tickets  aforesaid;  that  to  his  great 

*XeheariOB  denied. 


Shame,  mortification,  and  bnmlllatlon  the  de- 
fendant's agents  refused  to  allow  the  plaintiff 
the  accommodation  of  such  seats,  and  sold  to 
him,  "You  are  colored  people,  and  it  Is  a 
rule  of  this  house  not  to  allow  negroes  to 
occupy  boxes,  and  you'll  have  to  exchange 
your  tickets";  that  plaintiff  refused  to  ex- 
change his  tickets,  and  was  thereupon  re- 
quested by  defendant's  agents  to  leave  the 
theater;  that  be  was  accompanied  by  bis 
wife  and  bad  as  bis  guests  three  friends,  and 
was  greatly  disappointed,  disturbed  in  mind, 
insulted,  and  humiliated  by  defendant's  re- 
fusal to  allow  him  equal  accommodations 
In  the  theater  with  other  persons;  that  by 
reason  thereof  he  has  been  embarrassed  and 
damaged  in  the  sum  of  $5,000,  and  demands 
Judgment  in  that  amount 

If  the  complaint  states,  a  cause  of  action 
In  tort  or  for  trespass  only,  the  demurrer  was 
Unquestionably  properly  sustained,  regardless 
of  the  question  whether  in  this  state  persons 
con  be  discriminated  against  on  accoimt  of 
color.  A  ticket  to  a  theater  or  other  place 
of  amusement  is  a  mere  license,  revocable  at 
the  pleasure  of  the  theatrical  manager.  It  Is 
true  it  constitutes  a  contract  between  the 
proprietor  and  the  purchaser  of  the  ticket, 
and  whatever  contractual  duties  grow  out.  of 
such  relation  the  proprietor  is  bound  to  per- 
form or  respond  in  damages  for  breach  of 
bis  contract  but  he  is  not  liable  In  an  action 
for  trespass  or  In  tort  "A  theater  ticket" 
say  the  editors  of  the  Enc.  Pi.  &  Pr.,  "being 
a  mere  license  to  the  purchaser,  which  may 
be  revoked  at  the  pleasure  of  the  theatrical 
manager,  upon  such  revocation,  if  the  person 
attempts  to  enter,  or  If,  having  previously 
entered,  he  refuses  to  leave  upon  request  hs 
becomes  a  trespasser,  and  may  be  prevented 
from  entering  or  may  be  removed  by  forces 
and  can  maintain  no  action  of  tort  therefor. 
His  only  remedy  Is  by  an  action  on  the  con- 
tract to  recover  the  money  paid  for  the  ticket 
and  damages  sustained  by  the  breach  of  the 
contract  implied  by  the  sale  and  delivery  of 
such  ticket"    21  Enc  PI.  &  Pr.  047. 

Among  the  authorities  sustaining  this  doc- 
trine are  Wood  v.  Lendhltter,  13  M.  &  W.  83S; 
McCrea  v.  Marsh,  12  Gray  (Mass.)  211,  71 
Am.  Dec.  745;  Burton  v.  Scherpf,  1  Allen 
(Mass.)  133,  79  Am.  Dec.  717;  Purcell  T. 
Daly,  19  Abb.  N.  C.  (N.  Y.)  301;  Horney  t. 
Nlson  (Pa.)  61  Atl.  1088;  Coliister  v.  Hay- 
man,  71  App.  Div.  316,  75  N.  Y.  Supp.  1102. 
And  it  makes  no  difference  whether  the  ticket 
Is  one  for  general  admission  or  for  particular 
seats  or  a  designated  portion  of  the  bouse. 
The  intimation  In  Drew  v.  Peer,  93  Pa.  234, 
that  a  theater  ticket  for  a  particular  seat  Is 
more  than  a  license,  and  is  in  the  nature  of 
a  lease,  entitling  the  holder  to  the  possession 
of  the  seat  during  the  performance  for  which 
It  was  sold,  was  recently  declared  by  tbe 
Supreme  Court  of  that  state  In  Horney  t. 
Nixon,  supra,  not  to  be  the  law.  In  tbe  lat- 
ter case  the  plaintiff  had  purchased  two  re- 
served seats  for  a  performance  at  a  theater. 
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but  before  the  performance  the  city  author- 
ities ordered  certain  end  seats  to  be  removed. 
In  the  confusion  resulting  from  such  removal 
the  seats  of  the  plaintiff  were  sold  to  other 
parties.  When  be  presented  the  tlcliets  for 
admission,  he  was  told  be  could  not  be  given 
the  seats  called  for,  but  was  offered  others 
farther  back.  He  refused  to  accept  them, 
and  becoming  noisy  he  was  Invited  to  go  into 
the  corridor  where  the  money  paid  for  the 
tickets  was  tendered  to  him,  but  he  refused 
to  accept  it  He  subsequently  brought  an 
action  of  trespass  to  recover  damages  for  the 
inconvenience  and  humiliation  suffered,  but 
It  was  held  that  such  action  could  not  be 
maintained.  Tbe  court  said:  "The  case  as 
presented  by  the  plaintiff  has  not  a  single 
tortious  feature.  He  had  purchased  a  ticket, 
calling  on  its  face  for  a  seat  which  he  In- 
sisted on  having,  and  It  was  the  duty  of  tbe 
defendants  to  give  it  to  him ;  but  their  fail- 
ure to  perform  that  duty  was  simply  a  failure 
to  perform  their  contract  with  the  holder  of 
the  ticket,  and  for  such  failure  the  remedy, 
as  In  any  other  simple  breach  of  contract. 
Is  In  assumpsit  for  damages  for  the  breach." 
And,  after  alluding  to  the  rule  applicable  to 
common  carriers,  the  court  continues:  "Tbe 
proprietor  of  a  theater  Is  a  private  individual, 
engaged  In  a  strictly  private  business,  which, 
though  for  the  entertainment  of  the  public. 
Is  always  limited  to  those  whom  be  may 
agree  to  admit  to  It  There  Is  no  duty,  as  In 
the  case  of  a  common  carrier,  to  admit 
every  one  who  may  apply  and  be  willing  to 
pay  for  a  ticket,  for  the  theater  proprietor 
has  acquired  no  peculiar  rights  and  privileges 
from  tbe  state,  and  is  therefore  under  no 
implied  obligation  to  serve  the  public.  When 
be  sells  a  ticket,  be  creates  contractual  rela- 
tions with  tbe  bolder  of  it,  and  whatever 
duties  on  his  part  grow  out  of  these  relations 
be  is  bound  to  perform,  or  respond  in  dam- 
ages for  tbe  breach  of  his  contract.  If  It  is  of 
that  only  that  complaint  can  be  made."  It  Is 
clear,  therefore,  that  plaintiff  cannot  main- 
tain an  action  in  tort  against  the  defendant 
to  recover  damages  for  the  wrongful  refusal 
to  permit  him  to  occupy  the  seats  purchased, 
nor  for  the  humiliation  or  Inconvenience 
attending  such  refusal.  Tbe  defendant  Is 
liable,  however,  for  a  breach  of  contract  and 
the  question  remains  whether  the  complaint 
does  not  state  facts  sufficient  to  constitute 
such  a  cause  of  action. 

All  forms  of  action  have  been  abolished  by 
statute  (B.  &  C.  Comp.  i  1),  and  tbe  only 
requirement  Is  that  the  complaint  contain  a 
concise  statement  of  the  facts  constituting 
tbe  cause  of  action.  Id.  {  67.  Now,  the 
complaint  states  that  defendant  is  the  pro- 
prietor of  a  theater ;  that  on  or  about  a  cer- 
tain date  the  plaintiff  purchased  of  him  a 
ticket  f6r  seats  at  a  certain  performance  In 
bis  theater ;  that  such  tickets  were  presented 
at  the  proper  time  and  place,  but  defendant 
refused  to  permit  the  plaintiff  to  enter  the 
tbeater  or  occupy  such  seats;  and  by  reason 


thereof  be  was  damaged  in  a  CArtaln  sum. 
This  would  seem  to  be  a  sufficient  statement 
of  a  cause  of  action  for  a  breach  of  contract 
The  other  allegations  of  the  complaint  may 
be  treated  as  surplusage,  and  it  stand  as  an 
action  to  recover  for  breach  of  the  contract 
made  by  tbe  defendant  with  the  plaintiff 
when  be  sold  the  theater  tickets  to  liim,  and 
as  a  consequence  the  demurrer  ought  to  have 
been  overruled. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  such  further  proceedings 
as  may  be  proper,  not  Inconsistent  with  this 
opinion. 

(47  Or.  414) 
CARROLIi  T.  GRANDE  RONDB  ELECTRTO 
CO. 

(Supreme  Court  of  Oregon,  Jan.  2,  1900.    On 
Rehearing,  Feb.  27,  1900.) 

1.  Electbicitt— Care  Required. 

Where  defendant,  engaged  in  conducting 
electricity  through  the  country,  permitted  a 
wire  charged  with  23,.')00  volts  to  remain  for 
nearly  20  hours  fastened  to  a  picket  fence  be- 
side a  public  highway  in  such  a  condition  that 
any  livmg  creature  ooming  in  contact  with  the 
wire  must  necessarily  suffer  death,  defendant 
was  prima  facie  guilty  of  negligence. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent.  Dig.    Electricity,  (S  7-9.) 

2.  NeOLIOEWCE— CONTBIBDTOBT  NEGLiaENCB— 

Plaintiff's  Evidence. 

Where  it  appears  from  plaintiff's  testimony 
that  the  person  sustaining  personal  injuries 
was  also  guilty  of  negligence,  without  which  the  ' 
injury  complained  of  would  not  have  happened, 
such  proof  will  defeat  a  recovery  as  a  matter 
of  law. 

5.  Electbicitt— Injuries  to  Third  Persons 

— CONTBIBUTOBY  NEGLIGENCE— EVIDENCE. 

Plaintiff's  intestate,  24  years  of  age,  know- 
ing that  a  heavily  charged  electric  wire  which 
had  been  broken  in  a  storm  bad  been  wound 
around  a  picket  fence,  and  having  been  warned 
not  to  go  near  the  place,  deliberately  went  to 
the  wire  for  the  purpose  of  ascertaining  wheth- 
er it  was  still  charged.  He  seized  the  top  of 
one  of  the  pickets  of  the  fence  with  his  left 
hand,  and  pointed  his  index  finger  toward  tbe 
wire,  which  was  about  eight  mcbes  distant 
when  there  was  a  sudden  flash,  which  burned 
his  hand  and  killed  him.  Held,  that  be  was 
guilty  of  such  contributory  negligence  as  pre- 
cluded a  recovery  for  bis  death. 

[Ed.  Note. — For  cases  in  point,  see  toL  18^ 
Cent  Dig.    Electricity,  {  10.] 

On  Rehearing. 

4.  Neoltoencx— Assumed  Risk. 

The  law  does  not  recognize  a  distinction 
between  knowled);e  of  the  existence  of  a  danger- 
ous instrumentality  and  assumption  of  tbe  risk 
incident  thereto. 

6.  Same — Cabx  Requibed. 

_  Tbe  law  imposes  on  a  person  sal  Juris  the 
obligation  to  use  ordinary  care  for  his  own  pro- 
tection, the  degree  of  which  la  commensurate 
with  tbe  danger  to  be  avoided. 

Appeal  from  Circuit  court.  Union  county; 
Robert  Eakin,  Judge. 

Action  by  Eliza  Carroll,  as  administratrix 

of  tbe  estate  of  Leonard  Carroll,  deceased, 

against  the  Grande  Ronde  Electric  Company. 

From   a  Judgment   in   favor   of  defendant 

<  plaintiff  appeals.    Affirmed  on  rehearing. 
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This  Is  an  action  by  Eliza  Carroll,  as  ad- 
ministratrix of  the  estate  of  ber  son  I^eon- 
ard  Carroll,  deceased,  against  tbe  Grande 
Ronde  Electric  Company,  a  private  corpora- 
tion, to  recover  damages  resulting  from  his 
death,  which  is  alleged  to  have  been  caused 
by  its  negligence  in  constructing  lines  of 
electric  wires  and  in  failing  to  repair  such 
wires  when  broken.  The  answer  denies  the 
material  averments  of  the  complaint,  and,  for 
a  further  defense,  alleges  that  Carroll's  death 
ensued  from  bis  own  carelessness.  Tbe  al- 
legations of  new  matter  in  tbe  answer  were 
put  in  issue  by  tbe  reply,  and  at  tbe  trial,  the 
piaintifiT  having  introduced  her  testimony  and 
rested,  the  court,  on  motion  of  defendant's 
counsel,  gave  a  judgment  of  nonsuit,  and 
she  appeals. 

Leroy  Lomax  and  Gustave  Anderson,  for 
appellant.    T.  H.  Crawford,  for  respondent 

MOOREl,  J.  (after  stating  tbe  facts).  Tbe 
bill  of  exceptions  shows  that  the  defendant 
operates  at  Cove  a  power  plant,  where  It 
generates  electricity,  which  is  transmitted  on 
overhead  wires  17  miles  westerly  to  La 
Grande  at  a  pressure  of  23,500  volts,  and 
by  a  branch  from  the  main  line,  starting  at 
a  point  about  5  miles  from  Cove,  Is  carried  a 
current  at  tbe  same  voltage  southerly  8 
miles  to  Hot  Lake  and  supplied  from  substa- 
tions at  both  termini  to  customers  who  use 
It  for  light,  heat,  or  power.  The  Injury 
complained  of  occurred  on  the  branch  line 
where  it  runs  south  on  tbe  west  side  of  a 
public  highway  extending  through  the  farm 
of  Frank  Hempe.  This  line  consists  of  three 
uninsulated  wires,  one  of  which  is  suspended 
trom  the  tops  of  poles  about  30  feet  high,  set 
about  125  feet  apart,  and  tbe  other  wires 
are  attached,  each  to  the  end  of  cross-arms 
fastened  to  such  poles  near  tbe  top.  A 
very  severe  wind  arising,  Sunday,  August 
27,  1905,  at  alK>ut  4  o'clock  in  the  afternoon, 
blew  a  green  limb  from  a  tree  growing  on 
Hempe's  land  across  the  wires,  causing  two 
of  them  to  burn  off  and  fall,  so  that  the  ends 
thereof,  in  the  direction  from  whence  the 
current  came,  lodged,  one  against  the  pole 
by  which  it  was  suspended,  and  tbe  other  on 
the  ground,  where  It  emitted  sparks,  setting 
fire  to  dry  leaves;  and,  some  cattle  being 
near,  John  W.  Minnick,  who  with  his  em- 
ploy(js  was  threshing  grain  for  Hempe,  ap- 
prehending danger,  by  using  a  dry  stick, 
looped  the  wire  over  the  end  of  a  picket  in 
a  fence  inclosing  a  lawn  about  Hempe's  bouse, 
pushing  the  noose  down  against  the  upper 
rail  of  the  palings.  The  loop  placed  over  tbe 
picket  not  appearing  to  be  securely  fastened, 
Minnick  bent  tbe  wire  more,  still  using  the 
dry  stick  for  that  purpose,  and,  wondering 
whether  it  still  possessed  electrical  energy, 
he  put  out  his  finger,  and  when  it  came  with- 
in about  8  Inches  of  the  wire  a  blaze  suddenly 
appeared,  burning  his  hand  and  causing  him 
to  fall  Insensible,  from  tbe  effects  of  which 


shock  he  did  not  fully  recover  for  several 
days.  Minnlck's  son,  seeing  bis  father  fall, 
immediately  ran  to  his  assistance,  when, 
coming  in  contact  with  the  wire  that  was 
lodged  against  the  pole,  he  also  received  a 
shock.  Soon  after  the  wires  fell,  a  dog  chas- 
ing cattle  away  from  the  place  of  danger 
also  came  In  contact  with  the  electric  cur- 
rent When  the  end  of  the  wire  was  fas- 
tened to  the  fence,  Hempe's  son  George  was 
present  and  knew  that  the  several  shocks 
were  so  received.  Leonard  Carroll,  who 
was  24  years  old,  was  working  in  August 
1905,  for  Hempe  as  a  farm  laborer.  He 
was  not  at  the  borne  of  his  employer,  bow- 
ever,  when  the  wires  fell;  but,  returning 
that  evening,  he  ate  supper  with  the  family 
and  also  breakfast  the  next  morning,  at 
which  meals  the  dangerous  condition  of  the 
wires  was  freely  commented  upon,  the  sev- 
eral shocks  received  therefrom  were  adverted 
to,  and  at  breakfast  Hempe,  in  bis  bearing, 
warned  the  persons  participating  in  the  re- 
past to  keep  away  from  the  broken  wires, 
as  by  approaching  them  tbey  might  be  killed. 
Carroll  assisted  that  forenoon  in  hauling  oats 
from  Hempe's  field  to  Minnlck's  machine  to 
be  threshed.  About  12  o'clock  that  day,  as 
George  Hempe,  who  was  nearly  Carroll's  age, 
was  returning  to  the  house  for  the  midday 
meal,  he  concluded  to  ascertain  whether  or 
not  the  broken  wires,  which  had  not  been 
repaired,  were  still  charged  with  electricity, 
and  going  inside  the  Inclosure  to  tbe  place 
where  the  end  of  tbe  wire  towards  the  power 
bouse  was  fastened  to  tbe  picket  fence,  be 
expected  to  make  a  test  with  a  green  weed 
suspended  from  a  dry  stick.  Carroll  went 
with  him,  and,  standing  at  bis  left  about 
two  feet  north  of  the  point  where  the  end 
of  the  wire  was  fastened,  he  seized  tbe  top 
of  one  of  the  fence  pickets  with  bis  left 
hand,  and,  in  his  ignorance  of  electricity, 
pointed  his  Index  finger  toward  the  wire, 
which  was  about  8  Inches  distant  when  there 
was  a  sudden  flash,  burning  his  band  and 
killing  bim. 

George  Hempe,  as  plaintifTs  witness,  testi- 
fied that  he  was  present  when  tbe  wires  were 
fastened  to  the  fence,  but  his  back  was 
turned  when  Minnick  received  the  shock, 
though  bearing  bim  holloa,  the  witness 
turned  as  be  fell;  and  that  on  the  morning 
of  August  28,  1905,  he  dlscnssed  with  Carroll 
the  danger  of  the  broken  wires.  On  cross- 
examination  George  stated  that  be  told  Car- 
roll about  MInnick's  getting  shocked  and 
knocked  down,  whereupon  defendant's  coun- 
sel, referring  thereto,  inquired:  "Did  you 
tell  him  he  put  bis  band  up  towards  tbe 
wire  and  there  was  a  blaze  came  out  to  him, 
and  that  Is  the  way  he  got  It?"  To  which  the 
witness  replied:  "Xes;  I  think  I  told  bim 
something  to  that  effect"  Referring  to  the 
manner  in  which  Carroll  was  Injured,  tbe 
witness  was  further  asked  on  cross-examina- 
tion: "Isn't  it  a  fact  that  he  went  up  and 
took  hold  of  tbe  picket  there  and  stuck  bis 
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linger  out  in  that  wayT"  And  he  answered: 
"Well,  when  be  took  bold  of  the  picket,  be 
reached  out  aud  took  bold  of  it  like  that, 
and  these  three  Angers  closed  while  the  other 
extended.  Q.  Extended  out  towards  the 
wire?  A.  Tea.  •  •  •  Q.  Weil,  now,  did 
his  hand  come  in  contact  with  the  wire?  A. 
I  don't  think  it  did.  The  last  time  I  saw 
it  before  the  blaze  started.  It  was  probably 
about  eight  inches  from  the  wire,  and  after 
the  blaze  started  I  could  not  say.  •  •  • 
Q.  As  a  matter  of  fact,  from  where  he  took 
hold  of  that  picket  here,  his  finger — his 
forefinger  of  his  left  hand — ^was  pointed 
directly  towards  the  wire,  wasn't  it?  A. 
Yes."  Frank  Ilempe,  as  plaintiff's  witness, 
testified  that  he  was  not  at  home  when  the 
wires  burned  off,  but  that  he  returned  that 
night  about  8  o'clo<;U.  In  referring  to  the 
broken  wires  at  that  hour,  plaintiff's  counsel 
Inquired:  "What  did  you  see  about  that?" 
And  the  witness  answered:  "Well,  tliey  were 
sparking  and  I  cautioned  the  people  that 
they  were  dangerous  and  to  keep  away  from 
those  wires.  •  •  •  Q.  You  saw  the  wires? 
A.  I  didn't  see  any  wire.  I  saw  the  fire  anC 
sparks.  I  didn't  see  any  wire.  I  thought 
it  was  dangerous."  On  cross-examination, 
defendant's  counsel,  referring  to  Monday, 
Augiust  28,  1005.  inquired:  "I  will  ask  you 
to  state  whether  or  not,  at  the  brc.-ikfast 
table  that  morning,  when  Mr.  Leonard  Carroll 
was  present  and  your  son  George,  that  you 
(aid  to  all  of  those  parties  to  stay  away 
from  that  wire;  that  It  was  extremely  dan- 
gerous, and  they  might  get  killed?"  To  which 
he  replied:  "Yes."  Mrs.  Frank  Hempe,  as 
plaintiff's  witness,  testified,  on  cross-examina- 
tion, that  Leonard  Carroll  took  supper  with 
her  family  Sunday  evening,  August  27,  1805, 
when  the  breaking  of  the  wires  was  dis- 
cussed; thot  at  the  breakfast  the  next  moan- 
ing, when  Carroll  was  prp.«!ent,  the  broken 
wires  were  again  the  subject  of  debate,  and 
attention  was  called  to  Minnick's  being 
knocked  down;  that  she  heard  her  husband 
say,  at  that  meal.  In  the  presence  of  Carroll, 
and  of  her  son  George,  to  stny  away  from  the 
wires,  for  If  they  went  about  them  they 
were  liable  to  be  killed.  This  witness, 
referring  to  what  was  further  observed  on 
that  occasion,  testified  as  follows:  "I  said 
the  best  thing  to  do  was  to  keep  away  from 
that  wire.  Q.  Mr.  Leonard  Carroll  was  there 
at  that  time?  A.  Yes.  Q.  Was  that  at  the 
breakfast  table  or  the  •  supper  table?  A. 
Breakfast  table.  Q.  Well,  these  matters 
were  talked — were  made  a  matter  of  general 
conversation — were  tliey  not,  between  the 
parties  at  the  supper  table  and  breakfast 
table?  A.  Yes.  Q.  And  to  what  extent  Mr. 
Minnick  had  got  hurt?  A.  Yes.  Q.  And  that 
It  was  fortunate  that  he  didn't  get  killed 
and  matters  of  that  kind?  A.  Yes.  Q.  And 
it  was  discussed  how  dangerous  it  would  be 
If  a  person  happened  to  get  near  the  wire, 
tf  it  bayypeued  to  be  charged  with  electric!- 


tyf  That  was  all  talked,  wasn't  tt,  Mrs. 
Uempe?    A.  Yes." 

Though  no  testimony  was  Introduced  oo  the 
part  of  the  defendant,  the  answer  states 
facts  which  were  evidently  relied  upon  to 
excuse  the  delay  in  failing  to  discover  the 
break  In  the  wires,  so  that  it  might  sooner 
have  been  repaired.  That  pleading  details 
the  manner  in  which  the  defendant's  station, 
substations,  and  transmission  lines  are  con- 
structed, maintained,  and  operated,  and 
avers  that  the  power  plant,  at  the  time  of 
the  wind  storm  adverted  to,  was  supplied 
with  the  latest  and  best  improved  electrical 
devices  for  promptly  detecting  any  grounding 
of  the  wires.  That  atthe  time  the  wires  were 
burned  off  at  Henipe's  farm  a  tree  fell  upon 
the  main  line  at  a  point  about  four  miles 
east  of  La  Grande,  breaking  the  wires,  the 
gi-ouiuling  of  which  simultaneously  at  each 
place  was  Immediately  Indicated  at  the  sta- 
ti«n  at  Cove,  whereupon  the  plant  was  in- 
stantly shut  down.  That  the  break  in  the 
main  line  was  soon  thereafter  located  and 
about  midnight  repaired,  when  the  electric 
power  was  applied  at  Cove  and  "tested  out 
clear"  on  the  transmission  lines,  owing  to 
the  fact  that  at  Ilempe's  farm,  the  end  of 
the  broken  wire  had  been  placed  on  the  dry 
picket  fence,  thereby  producing  such  Insula- 
tion as  to  prevent  the  grounding  of  the  cur- 
rent at  that  place,  and  thus  rendering  It  im- 
possible to  detect  a  break  in  the  wires  at  the 
power  station.  That  at  Hot  Lake  the  elec- 
tric substation  is  automatic  In  Its  operation, 
requiring  only  occasional  attention  to  Insure 
its  efficiency,  and  on  August  28,  1903,  an 
employ^  of  the  defendant  going  to  that  place 
discovered  that  two  of  the  wires  leading 
thereto  were  "dond,"  Indicating  a  break  there- 
in on  the  branch  line,  and  Immediotely  tele- 
phoned the  person  managing  the  power  plant, 
who  instantly  stoppped  the  machinery  In 
order  that  the  necessary  repairs  might  be 
made.  In  a  few  minutes  thereafter  the  de- 
fendant wos  notified  by  telephone  that  a  man 
had  been  killed  at  Ilempe's  farm,  by  coming 
dangerously  near  or  In  contact  with  a  broken 
wire;  such  person  proving  to  be  plaintiff's 
Intestate. 

The  care  which  the  law  exacts  from  any 
person,  firm,  or  corporation,  engaged  in 
operating  an  instrumentality  Is  always  In 
proportion  to  the  degree  of  danger  reason- 
ably to  be  apprehended  from  the  use  of  the 
means  employed.  Electricity  is  a  natural 
force,  the  power  of  which  Is  fully  compre- 
hended only  by  experts,  who  may  be  aware 
of  the  measure  applied,  and,  when  such  In- 
stantaneous energy  is  transmitted,  either 
in  large  quantities  or  at  high  voltage,  the 
wires  conducting  It  should  be  placed  and 
kept  be.voud  the  reach  of  common  people 
who  have  no  conception  of  the  extreme  dan- 
ger to  which  proximity  to,  or  contact  there- 
with will  necessarily  expose  them.  This 
danger  U  augmented  by  the  falling  of  electric 
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wires  In  places  of  common  resort,  and  the 
peril  is  entianced  by  ttie  lengtli  of  time  ttie 
wires  remain  down  in  such  localities.  With- 
out attempting  to  discuss  the  defendant's 
alleged  excuse  for  its  failure  sooner  to  dis- 
cover the  break  in  the  wires  on  the  branch 
line,  we  shall  take  for  granted  that  permit- 
ting a  wire  charged  with  23,500  volts  of  elec- 
tricity to  remain,  for  about  20  hours,  fasten- 
ed to  a  picket  fence,  beside  a  public  highway, 
in  such  a  condition  that  any  living  creature 
coming  in  contact  with  such  wire  must 
necessarily  suffer  death,  affords  prima  facie 
evidence  of  negligence.  Boyd  v.  Portland 
General  Electric  Co.,  40  Or.  126,  66  Paa 
57C,  57  li.  R.  A.  619 ;  Haynes  v.  Raleigh  Gas 
Co.,  114  N.  C.  203,  19  S.  E.  344,  26  L.  R.  A. 
810,  41  Am.  St.  Rep.  786. 

Having  assumed,  without  deciding,  that 
the  defendant's  want  of  ordinary  care  in 
falling  sooner  to  repair  Its  branch  line  was 
the  primary  cause  of  the  injury  complained 
of.  It  remains  to  be  seen  whether  or  not  the 
testimony  Introduced  by  the  plaintiff  shows 
that  Leonard  Carroll  was  also  guilty  of  negli- 
gence contributing  to  his  death.  It  has  been 
repeatedly  held  in  this  state,  in  actions  to 
recover  damages  resulting  from  a  personal 
Injury,  that,  If  it  appears  from  the  testimony 
offered  by  the  plaintiff  that  the  person  sus- 
taining the  hurt  was  also  guilty  of  negli- 
gence, without  which  the  Injury  complained 
of  would  not  have  happened,  such  proof,  as  a 
matter  of  law,  will  defeat  a  recovery.  Tuck- 
er V.  N.  P.  Terminal  Co.,  41  Or.  82,  68  Pac. 
426;  Massey  v.  Seller,  45  Or.  267,  77  Pac. 
397;  Abbott  v.  O.  R.  &  N.  Co.,  Or.  80  Pac. 
1012.  In  Anderson  v.  Jersey  City  Elec.  Light 
Co.,  64  N.  J.  T>aw,  605,  46  Atl.  593,  48  L. 
R.  A.  616,  81  Am.  St.  Rep.  504,  the  plaintiff, 
desiring  to  convince  a  companion  that  an 
electric  wire  was  so  insulated  that  no  injury 
could  result  to  a  person  by  coming  In  con- 
tact with  It,  deliberately  touched  the  wire 
to  make  the  demonstration,  when  he  received 
a  severe  shock,  seriously  injuring  him.  In 
an  action  to  recover  the  damages  sustained, 
a  Judgment  of  nonsuit  was  rendered.  In  afHrm- 
Ing  which,  Mr.  Justice  Gummere,  referring 
to  the  plaintiff,  says :  "He  knew  that  the 
wire  might  be  dangerous  If  the  Insulation 
was  not  perfect,  and,  having  voluntarily  as- 
sumed the  risk  of  injury  in  order  to  vindi- 
cate the  soundness  of  his  Judgment,  he  has 
no  one  but  himself  to  blame  for  the  conse- 
quences which  followed."  So,  too,  in  Wood 
V.  Diamond  Electric  Co.,  185  Pa.  529,  39 
Atl.  1111,  a  person  having  been  killed  by 
coming  in  contact  with  a  wire  screen  charg- 
ed with  electricity,  which  screen  was  used 
to  protect  glass  in  a  photograpliic  gallery 
from  breaking,  the  plaintiff's  intestate,  to 
demonstrate  to  the  multitude  assembled  in 
consequence  of  the  death,  that  the  shield 
was  not  laden  with  electricity,  voluntarily 
touched  it,  causing  his  death  alsa  An  action 
having  been  instituted  to  recover  damages 
itostalned  by  reason  of  the  latter's  death, 


a  Judgment  of  nonsuit  was  given.  In  refus- 
ing to  remove  which  the  court  on  appeal  say : 
"We  And  nothing  in  the  evidence  tending 
to  prove  that  the  proximate  cause  of  the 
death  of  plalntifTs  husband  was  the  defend- 
ant company's  negligence.  On  the  contrary. 
It  clearly  appears  that  his  death  was  the 
result  of  his  own  voluntary,  deliberate  act 
In  touching  the  screen  heavily  charged  with 
electricity,  in  the  face  of  ample  notice  that 
it  was  so  charged.  His  evident  purpose, 
in  thus  touching  the  screen,  was  to  demon- 
strate to  those  who  asserted  it  was  thus 
charged  that  they  were  mistaken." 

It  will  be  remembered  that  Frank  Hempe 
testified  that,  when  he  returned  Sunday, 
August  27,  1905,  at  about  8  o'clock  in  the 
evening,  he  discovered  that  the  broken  wires 
were  emitting  sparks.  His  declaration  in 
this  respect  contradicts  the  averment  of  the 
answer  that  the  electric  current  was  not  turn- 
ed on  until  about  12  o'clock  that  night  It 
will  also  be  kept  in  mind  that  this  witness, 
on  Monday  morning,  in  the  presence  of  Car- 
roll, warned  all  persons  at  the  breakfast 
table  to  keep  away  from  the  broken  wires, 
saying  they  were  extremely  dangerous,  and 
that  by  coming  in  contact  with  them  death 
might  ensue.  Mrs.  Hempe,  also,  in  Carroll's 
hearing,  reiterated  the  warning.  It  must 
be  assumed  that  Carroll  knew  that.  If  he 
approached  the  broken  wires,  so  as  to  come 
in  contact  witii  them,  danger  was  imminent 
Though  Carroll  was  not  present  when  the 
wires  burned  off  Sunday  evening,  he  must 
have  known  the  manner  In  which  Mlnnlck 
received  the  shock  that  prostrated  him  on 
that  occasion,  for  George  Hempe  testified 
that  he  told  Carroll  that  Mlnnlck  put  his 
hand  out  towards  the  wire.  Notwithstanding 
Carroll's  knowledge  of  the  dangerous  con- 
dition of  the  broken  wires,  and  the  warn- 
{  ings  given  by  Mr.  and  Mrs.  Hempe  to  keep 
away  from  the  place  where  he  was  Injured, 
he  evidently  concluded  to  make  the  same 
experiment  that  Mlnnlck  tried,  and.  In  doing 
so,  be  was  killed. 

It  (s  argued  by  plaintifTs  counsel  that  the 
law  recognizes  a  distinction  between  knowl- 
edge of  the  condition  of  an  instrumentality 
and  recognition  of  the  risk  Incident  thereto ; 
and,  this  being  so,  though  Carroll  may  have 
known  that  to  approach  the  broken  wire 
was  hazardous,  the  court  in  the  absence 
of  any  testimony  tending  to  show  that  he 
was  aware  of  thfe  peril  to  which  he  was 
exposed,  erred  In  concluding,  as  a  matter 
of  law,  that  his  death  was  caused  by  his 
contributory  negligence.  The  legal  principle 
involved  has  been  established  as  a  rule  in 
this  state.  Roth  v.  N.  L.  Lumber  Co.,  18 
Or.  205,  22  Pac.  842;  Johnston  v.. Oregon 
Short  Line,  23  Or.  94,  31  Paa  283;  VIohl 
V.  N.  P.  Lumber  Co.  (Or.)  80  Pac.  112. 
These  cases  were  actions  Instituted  by  ser- 
vants against  their  masters  to  recover  dam- 
ages for  personal  Injuries  received  while 
engaged  in  the  performance  of  duties  de- 
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Tolrlng  npon  the  plaintiffs,  respectively.  The 
rule  tbus  recognized  In  based  upon  tbe  tbeory 
tliat,  tbongb  a  servant  may  bave  knowledge 
of  tbe  dangers  Incident  to  his  employment. 
If  tbe  service  required  of  bira  demands-  a 
speedy  performance,  socb  baste  will  excuse 
tats  temporary  lapse  of  memory  In  failing 
to  take  cognizance  of  tbe  peril  to  wbicb  be 
Is  exposed.  GIraudi  v.  Electric  Imp.  Co., 
107  Cal.  120,  40  Pac.  106,  28  L.  R.  A.  696, 
48  Am.  St  Rep.  114.  In  tbe  case  at  bar,  tbe 
relation  of  master  and  servant  did  not  ex- 
ist between  Carroll  and  tbe  defendant  com- 
pany, nor,  HO  far  as  we  are  able  to  discover 
from  tbe  bill  of  exceptions,  was  there  any 
necefsslty  compelling  bim  to  approach  tbe 
broken  wires,  nor  any  circumstances  that 
Induced  bim  for  an  Instant  to  become  oblivi- 
ons to  tbe  peril  that  might  be  produced  from 
contact  with  them.  Tbe  rule  Invoked  can- 
not therefor  have  any  application  to  the 
facts  Involved. 

It  will  be  bom  in  mind  that  Carroll  was 
24  years  old  at  the  time  be  received  tbe  fatal 
shock,  and  bis  age  precludes  tbe  application 
of  tbe  prevailing  rule  as  to  the  liability  of 
railroads  for  Injuries  sustained  by  children 
while  playing  on  turntables,  or  for  hurts  sus- 
tained by  persons  of  immature  years  from 
other  instrumentalities  which  they,  by  tbe 
carelessness  of  others,  are  permitted  to  ap- 
proach. Carroll  probably  did  not  know  that 
the  wires  transmitted  such  a  high  voltage  of 
electricity.  He  had  been  employed  at  Hempe's 
farm  about  a  month  prior  to  his  death,  and, 
having  frequent  opportunity  to  observe  the 
condition  of  the  wires,  be  must  have  known 
that  they  were  uninsulated,  and  were  used  for 
supplying  electricity  for  lighting  purposes. 
As  be  must  bave  been  aware  of  these  facts, 
he  ought  also  to  bave  known  that  contact 
with  a  wire,  transmitting  sufficient  elec- 
tricity for  general  illumination,  was  extreme- 
ly dangerous,  and  he  should  have  accepted 
the  advice  of  Mr.  and  Mrs.  Hempe  and  re- 
mained away  from  tbe  broken  wires.  In- 
stead of  obeying  these  warnings,  be  evident- 
ly, like  Minnick,  desired  to  see  how  near  the 
wire  be  could  place  bis  flnger  without  sus- 
taining a  shock,  and,  his  band  coming  in 
contact  with  the  wire  or  within  Its  danger 
sone,  he  was  killed. 

We  think  bis  act  in  this  respect  shows  such 
contributory  negligence  as  to  prevent  a  re- 
covery of  the  damages  sustained,  and  hence 
the  Judgment  la  affirmed. 

On  Rehearing, 

In  a  petition  for  a  rehearing,  plaintiff's 
counsel,  invoking  tbe  rule  that  on  a  motion 
for  a  Judgment  of  nonsuit  all  reasonable 
presumptions  and  every  legitimate  Inference 
that  can  arise  from  tbe  evidence  should  be 
invoked  In  favor  of  tbe  party  bringing  the 
action,  so  as  to  carry  tbe  case  to  the  Jury, 
Insist  that  this  court,  in  reviewing  tbe  testi- 
mony  given   at  the  trial.   Improperly   con- 


sidered parts  thereof  and  omitted  other 
material  parts  to  tbe  Injury  of  their  client 
Tbe  principal  objection  is  made  to  a  state- 
ment contained  In  the  opinion  to  tbe  effect 
that  Leonard  Carroll  pointed  bis  finger  at 
tbe  wire  when  he  was  killed. 

A  re-examination  of  tbe  bill  of  exceptions 
shows  that  George  Herape,  as  plaintiff's  wit- 
ness, testified  that  Carroll  went  with  him  to 
the  picket  fence,  knowing  that  tbe  witness 
was  going  to  te.st  tbe  wire  to  determine 
whether  or  not  it  was  still  alive.  Hempe 
further  testified  that  tbe  wire  was  broken 
about  25  feet  from  tbe  pole  and  extended 
from  the  picket  to  which  it  was  fastened 
northerly  up  to  the  insulator  by  wbicb  It 
was  suspended,  and  that  the  pole  referred 
to  stood  in  tbe  public  road  about  six  or  eight 
feet  east  of  the  picket  fence.  In  answer  to 
tbe  question:  "How  was  the  wire  with  re- 
ference to  being  down  even  with  the  fence 
or  above  or  below?  What  was  the  relative 
position  of  tbe  wire  along  there?"  tbe  witness 
replied :  "To  my  remembrance  tbe  wire  was 
about  that  high  from  tbe  picket  [About  five 
or  six  Inches. — Reporter.]"  Plaintiff's  coun- 
sel, referring  to  Carroll,  inquired:  "You  say 
he  toclc  hold  of  one  of  the  pickets  with  bis 
left  band?"  and  Hempe  answered :  "Tea.  Q. 
About  what  distance  was  it  back  where  he 
took  hold  of  the  picket  from  tbe  end  of  the 
wire  that  was  banging  on  tbe  picket?  A. 
Weil,  I  think  it  was  about  two  feet  or  there- 
abouta  Q.  Then  bow  far  was  tbe  wire  that 
was  suspended  along  In  front  of  the  pickets? 
How  far  in  front  of  bis  hand  was  tbe  body 
of  the  wire  along  there.  If  you  know?  How 
close  was  his  hand  to  It?  A.  Well,  probably 
about  eight  inches  from  the  wire.  Q.  In 
other  words,  the  wire  Just  passed  by  his  band 
towards  the  end  of  It?  A.  Yes.  Q.  Where 
were  you  testing  It  with  tbe  stick?  A.  At 
tbe  end  of  tbe  wire.  Q.  And  be  was  stand- 
ing at  the  north  side  of  you  was  he?  A. 
Yes."  The  upper  end  of  a  picket  cut  from 
tbe  fence  above  the  top  stringer  and  sup- 
posed to  be  tbe  one  Carroll  grasped,  was 
Identified  by  the  witness,  offered  in  evi- 
dence, and  sent  up  as  an  exhibit  This  part 
of  tbe  picket  is  tapered  wholly  on  one  edge 
so  that  the  apex  Is  in  line  with  the  opposite 
side. 

Defendant's  counsel,  referring  to  the  man- 
ner In  which  Carroll  was  injured,  inquired: 
"Isn't  it  a  fact  that  he  went  up  and  took 
hold  of  the  picket  there  and  stuck  his  finger- 
out  In  that  way?  A.  Well,  when  be  took  bold 
of  the  picket,  be  reached  out  and  took  hold 
of  it  nice  that  and  these  three  Augers  closed 
while  the  other  extended.  Q.  Extended  out 
towards  the  wire?  A.  Yea.  Q.  Now,  when 
you  saw  that  flnger  sticking  out  there,  at 
that  Instant  you  saw  the  flash  from  the  wire 
to  his  flnger,  didn't  you.  A.  Yes — not  at  that 
instant  exactly,  but.  a  very  short  time  until 
the  electricity  made  the  circuit  •  •  • 
Q.  When  he  took  hold  of  the  picket  was  he 
turned  looking  towards  you,  or  which  waj 
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was  he  looking?  A.  He  was  looking  almost 
straight  ahead  of  him,  I  should  think. 
*  •  •  Q.  Well,  now,  did  his  hand  come  In 
contact  with  the  wire?  A.  I  don't  thhik  it 
did.  The  last  time  I  saw  it  before  the  blaze 
started,  It  was  probably  about  eight  inches 
from  the  wire,  and  after  the  blaze  started 
I  could  not  say.  Q.  You  don't  know  whether 
his  band  came  in  contact  with  the  wire  or 
not?  A.  I  don't  know.  It  didn't  before  the 
current  started,  and  after  the  current  started 
I  could  not  say,  there  was  such  a  bright 
blaze.  Q.  Now,  George,  isn't  it  a  fact,  that 
he  walked  up  there,  and,  when  you  were 
testing  that  matter,  stepped  acrcss  the  dit;ch 
and  simply  reached  out  his  hand  towards 
that  wire,  and  receiv.ed  that  shock?  Isn't 
that  a  fact,  George?  No,  sir;  he  put  his 
left  nand  on  the  fence.  Q.  And  stuck  his 
finger  out  towards  it  this  way?  That  Is 
the  way  he  did  it,  didn't  he?  A.  I  can  show 
you  with  the  picket  Q.  Didn't  he  point  his 
finger  out  towards  the  wire?  That  finger 
never  closed.  The  other  three  fingers  closed 
on  the  picket,  and  the  fourth  finger  extended. 
Q.  Now,  don't  you  know,  as  a  matter  of  fact, 
that  be  was  pointing  his  finger  at  the  wire? 
A.  No,  I  don't  know  it  Q.  Well,  why  do  you 
say  then  that  be  didn't  point  his  finger  at  the 
wire?  A.  I  didn't  say  exactly  that  he  didn't 
point  bis  finger  at  the  wire.  Q.  As  a  matter 
of  fact,  from  where  be  took  bold  of  that 
picket  here,  his  finger — his  forefinger  of  his 
left  band — was  pointing  out  directly  towards 
the  wire,  wasn't  It?  A.  Yes.  Q.  You  don't 
know  whether  his  finger  was  in  that  position 
by  reason  of  the  fact  that  he  didn't  close 
bis  finger  from  the  wire,  or  by  reason  of 
the  fact  that  he  was  pointing  bis  finger  at 
the  wire?  A.  Well,  he  never  said  anything, 
so  I  don't  know.  Q.  You  don't  know  whether 
he  was  in  fact  pointing  at  the  wire  to  see 
how  close  he  could  get  to  it  without  receiving 
a  deadly  shock,  or  not,  do  you?  A.  No.  he 
didn't  say." 

The  testimony  shows  that  Carroll  knew 
when  he  went  with  Hempe,  that  the  latter 
was  going  to  teat  the  wire,  to  ascertain 
wnetber  or  not  It  was  alive.  The  contem- 
plated experiment  recognizes  the  existence 
of  a  suspicion  that  the  wire  might  possibly 
be  charged  with  electricity,  which  misgiving 
is  evidenced  by  Hempe's  desire  to  avoid  per- 
sonal injury  by  securing  a  dry  stick  and  a 
green  weed  with  which  to  make  the  required 
test.  It  will  be  remembered  that  the  wire, 
at  the  point  where  Carroll  grasped  the  top 
of  the  picket,  was  about  eight  inches  east 
of,  and  six  Inches  above,  his  band,  and  that 
he  stood  facing  the  east.  The  warnings  he 
had  received  as  to  tlie  dangerous  condition 
of  the  wire  and  the  suspicion  he  entertained 
In  respect  thereto  put  liim  on  his  guard  so 
that  be  must  have  seen  the  wire  when  he 
was  looking  In  that  direction,  and  it  would 
socin  that,  as  he  did  not  instantaneously  re- 
r-eive  a  slioc-k.  he  must  have  advnnced  his 
fliiger  outward  and  upward  af(or  seizing  the 


picket  Whether  Carroll's  finger  was  ex 
tended  in  consequence  of  the  peculiar  shape 
of  the  top  of  the  picket,  or  because  of  hU 
curiosity  and  desire  to  ascertain  the  utmost 
limit  at  which  electrical  energy  could  be  -ap- 
preciated, is  unimportant  for  no  diCfereot 
rule  of  law  can  be  Invoked  as  applicable  to 
hla  action  in  either  case. 

When  Minnlck  in  fastening  the  wire  to  the 
fence  received  a  shock,  George  Hempe's  back 
was  turned  so  that  the  latter  could  not  say 
of  his  own  knowledge  whether  the  injury 
resulted  from  direct  contact  with  the  wire 
or  by  coming  within  the  danger  zone  thereof, 
and,  though  Hempe  told  Carroll  of  such  in- 
Jury,  the  testimony  does  not  show  that  Car- 
roll had  any  greater  knowledge  of  the  cause 
of  the  hurt  than  Hempe  possessed.  It  would 
seem  reasonably  to  be  Implied,  however,  that 
Carroll  was  told  that  such  injury  was  caused, 
not  by  contact  with,  but  by  approach  to,  the 
wire,  for  George  Hempe  testified  that  he  in- 
formed him  that  Mlnnick  put  bis  hand  out 
"towards"  the  wire.  If  It  be  conceded  that 
Carroll  supposed  that  Minnlck  was  injured 
by  touching  the  wire,  does  the  law  in  such 
case  recognize  a  distinction  between  knowl- 
edge of  the  existence  of  a  dangerous  Instru- 
mentality and  recognition  of  the  risk  incident 
thereto?  An  afiBrmative  answer  to  this  ques- 
tion would  permit  a  stranger  to  touch  any 
machinery  which  was  running  so  rapidly  as 
to  impart  no  notice  of  its  motion,  in  order  to 
satisfy  bis  curiosity,  and,  if  in  making  the 
demonstration  any  injury  was  sustained,  the 
owner  of  the  instrumentality  would  be  lia- 
ble therefor  if  he  was  negligent  in  permitting 
such  appliance  to  remain  exposed.  The  law 
imposes  upon  a  person  sul  Juris  the  obliga- 
tion to  use  ordinary  care  for  his  own  pro- 
tection, the  degree  of  which  is  commensurate 
with  the  danger  to  be  avoided.  As  danger 
from  uninsulated  wires  Is  proportionated  by 
the  amount  of  electricity  so  transmitted,  con- 
tact with  such  wires  should  be  avoided  when 
their  existence  Is  known.  So,  too,  suspicion, 
entertained  by  a  person  of  suitable  age  and 
reasonable  discretion,  that  a  fallen  wire  is 
charged  with  electricity,  should  induce  blm 
to  shun,  if  possible,  the  surmised  peril,  for 
the  rule  of  law  la  that  one  who  voluntarily 
assumes  a  position  of  danger,  the  hazards  of 
which  be  understands  and  appreciates,  can- 
not recover  for  an  Injury  from  a  risk  Incident 
to  the  position.  Fitzgerald  v.  Connecticut 
River  Paper  Co.,  155  Mass.  155,  29  N.  E.  464, 
31  Am.  St  Rep.  537;  Robinson  v.  Manhat- 
tan Ry.  Co.  (Com.  Pi.)  25  N.  Y.  Supp.  91. 

Leonard    Carroll    entertained    a    suspicion 
as    to   the   danger   that   might   result   from 
contact  with  the  broken  wire,  but  he  evi- 
dently did  not  know  that.  If  it  was  "alive," 
!  it  was   so   heavily  charged  with   electricity 


that  death  would  ensue  if  he  came  within  the 
hazard  belt.  As  he  bad  been  warned,  how- 
ever, of  the  danger  by  Mr.  and  Mrs.  Hempe, 
Informed  by  their  son  George  that  Minnlck 
rewived  a  shock  that  prostrated  him  by  put- 
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ting  bis  band  up  "towards"  the  wire,  and 
knew  that  a  test  was  to  be  made  to  ascertain 
whether  or  not  electricity  was  persent,  there- 
by imputing  a  suspicion  of  its  existence,  we 
tbink  the  testimony  shows  that  he  voluntarily 
assumed  a  position  of  danger,  the  hazards 
of  which  ought  to  have  been  known  by  a  per- 
son of  bis  age  and  discretion. 
The  petition  is  therefore  denied. 


(47  Or.  S72) 

ANNANS  V.  SEWBLL  et  al. 
(Supreme  Court  of  Oreeon.    Feb.  C,  1906.) 

Appkai,— Reservation  op  Ground  of  Re- 
view—Necessitt  OF  Exception— Time  op 
Taking. 

Under  B.  &  C.  Comp.  §  160,  defining  an 
exception  as  an  objection  taken  at  the  trial  to  a 
decision  upon  matter  of  law,  an  exception  must 
be  taken  at  the  trial,  in  order  to  obtain  appellate 
review  of  a  ruling  on  testimony,  and  the  sub- 
sequent allowance  of  such  an  exception  by 
the  trial  judge  does  not  cure  the  omission 
to  take  the  exception  at  the  proper  time. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Oent.  Dig.    Appeal  and  Error,  fg  1611-1619.] 

Appeal  from  Circuit  Court,  Washington 
Coimty;  Thomas  A.  McBrlde,  Judge. 

Action  by  Jennie  Annans  against  J.  W. 
Sewell  and  others,  partners  as  H.  Wehrung 
&  Sons.  EYom  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

This  Is  an  action  of  trover  for  the  alleged 
conversion  of  personal  property.  The  de- 
fendants admitted  the  conversion,  but  Justi- 
fied under  a  writ  of  execution  issued  on  a 
Judgment  recovered  by  Webrung  &  Sons 
against  the  plaintiff  in  the  county  court  of 
Washington  county.  When  the  record  of  the 
proceedings  in  that  action  was  offered  in 
evidence  by  the  defeudants,  the  plaintiff  ob- 
jected to  its  admission  because  incompetent, 
immaterial,  and  Irrelevant  '  The  objection 
was  sustained,  and,  defendants  declining  to 
proceed  further,  the  court  instructed  the  Jury 
to  return  a  verdict  in  favor  of  the  plaintiff, 
which  was  done  accordingly.  No  exception 
was  taKen  by  the  defendants  to  the  ruling 
of  the  court  In  excluding  the  evidence  at  the 
time  such  ruling  was  made,  but  a  few  days 
later,  the  attention  of  the  court  being  called 
to  that  fact,  an  exception  was  then  allowed, 
and  the  time  extended  In  which  to  file  a 
motion  for  a  new  trial.  <6ucb  motion  was 
subsequently  filed  and  overruled,  and  Judg- 
ment rendered  in  favor  of  plaintiff,  from 
which  defendants  appeal. 

Jobn  M.  Wall,  for  appellants.  8.  B.  Hus- 
ton, for  respondent. 

BEAN,  C.  J.  (after  sUtIng  the  facts).  The 
plaintiff  contends  that  no  question  is  pre- 
sented by  the  record  for  reyiew,  because  no 
exception  was  taken  to  the  ruling  of  the  court 
in  excluding  the  evidence  at  the  time  it  was 
made,  nor  until  after  the  return  of  the  vet- 
diet.  The  statute  defines  an  exception  as 
"an  objection  taken  at  the  trial  to  the  deci- 


sion upon  matter  of  law,"  eta  B.  &  C. 
Comp.  {  169.  And  under  such  a  statute  the 
authorities  seem  to  be  uniform  that,  before 
the  action  of  a  trial  court  In  admitting  or 
excluding  testimony  can  be  reviewed  on  ap- 
peal, an  exception  must  have  been  taken 
at  the  trial.  State  v.  Foot  You,  24  Or.  61, 
32  Pac.  1031,  33  Pac.  537;  Reese  v.  Kinkead, 
20  Nev.  65,  14  Pac.  871 ;  Turner  v.  Tuolumne 
County  Water  Co.,  25  Cal.  397;  Russell  v. 
Dennlson,  45  Cal.  337;  Austin  v.  Andrews, 
71  Cal.  98,  16  Pac.  646;  Elliott,  Appellate 
Proced.  §  769 ;  2  Cyc.  721,  722.  and  authorities 
collated.  "The  rule  Is  well  established  and 
of  long  standing,"  says  Mr.  Chief  Justice 
Walte,  "that  ^n  exception,  to  be  of  any  avail, 
must  be  taken  at  the  trial.  It  may  be  re- 
duced to  form  and  signed  afterwards;  but 
the  fact  that  it  was  seasonably  taken  must 
appear  affirmatively  in  the  record  by  a  bill 
of  exceptions  duly  allowed  or  otherwise." 
United  States  v.  Carey,  110  U.  S.  51,  3  Sup. 
Ct.  424,  28  L.  Ed.  67,  The  reason  of  this 
rule  is  thus  stated  in  Kennedy  v.  Cunning- 
ham, 2  Mete.  (Ky.)  540 :  "One  of  the  leading 
characteristics  of  the  provisions  of  the  Civil 
Code  is  the  duty  which  they  Impose  on  the 
parties  to  the  action  to  except  to  every  pro- 
ceeding in  the  cause  and  every  decision  of 
the  court  made  during  Its  trial  that  Is  deemed 
to  be  objectionable  by  either  party.  The  poli- 
cy of  this  requisition  is  obvious.  Matters 
which  are  regarded  as  of  little  importance 
at  the  time,  and  are  for  that  reason  allowed 
to  pass  unnoticea,  are  thus  finally  disposed 
of,  and  cannot  be  afterwards  relied  upon  as 
erroneous.  Each  party,  by  being  apprised 
that  the  opposite  party  objects  to  some  part 
of  the  proceedings,  is  thus  put  upon  bis 
guard,  and  bas  an  opportunity  afforded  bim 
of  correcting  the  error,  if  one  has  been  com- 
mitted, or  of  avoiding  It,  If  about  to  be  com- 
mitted." The  requirement  that  exceptions 
must  be  noted  during  the  trial  Is  absolute 
and  cannot  be  dispensed  with.  2  Cyc.  715. 
And  therefore  the  subsequent  allowance  by  a 
trial  Judge  of  an  exception  to  a  rullug  made 
during  the  trial  does  not  cure  the  omission  to 
take  the  exception  at  the  proper  time.  Ken- 
nedy V.  Cunningham,  supra;  Pacific  Exp. 
i;o.  V.  Malln.  132  U.  S.  531,  10  Sup.  Ct.  166, 
bS  L.  Ed.  450;  Dimmey  v.  Railroad  Co.,  27 
W.  Va.  32,  55  Am.  Rep.  292. 

It  follows  that  no  question  Is  presented  by 
this  record  for  review,  and  the  Judgment  will 
be  affirmed. 


(42  Wash.  43) 
KALEZ  et  al.  v.  SPOKANE  VALLEY  LAND 

&  WATER  CO. 
(Supreme  (3ourt  of  Washington.  Feb.  28,  1906.) 
1.  Navigable  Waters— What  Constttute. 
Where  a  steamboat  carrying  visitors  and 
pleasure  parties  was  operated  on  a  lake,  and 
numerous  small  boats  were  used  for  rowing  and 
fishing,  and  the  lake  had  an  average  depth  of 
16  feet,  it  was  a  navigable  body  of  water. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
CJent.  Dig.    Navigable  Waters,  {}  7,  9,  11.] 
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2.  Samk— RioBTS    or    Statb    in   Navigable 
Water. 

The  state  has  a  right,  as  against  riparian 
owners,  to  confer  upon  others  irrigation  rights 
in  the  waters  of  a  navigable  lake,  where  the  ir- 
rigation operations  do  not  cause  the  water  to 
rise  higher  than  high-water  mark  or  fall  lower 
than  low-water  mark. 

3.  Same— Vested  Rights. 

Prior  to  statehood  the  federal  government 
could  not  dispose  of  the  land  under  a  navi- 
gable lake  below  ordinary  high-water  mark, 
but  held  the  lands  for  the  benefit  of  the  future 
state  which  became  entitled  to  sovereignty  there- 
over, and  to  the  control  and  disposition  of  the 
waters,  except  as  disclaimed  by  Const,  art.  17, 
i  2,  disclaiming  title  to  tide,  swamp,  and  over- 
flowed lands,  and  hence  one  who  purchased 
lands  on  the  shore  of  a  navigable  lake  prior 
to  statehood  had  no  vested  rights  to  the  use 
of  the  waters  and  shores  below  ordinary  high- 
water  mark. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty ;  Henry  L.  Kenuan,  ^fudge. 

Action  by  Matria  J.  Kalcz  and  others 
against  tbe  Spokane  Valley  Laud  &  Water 
Company.  From  a  Judgment  in  faror  of 
defendant,  plaintiffs  appeal.    Affirmed. 

Robertson,  Miller  &  Rosenhaupt,  for  appel- 
lants. Allen  &  Allen  and  Happy  &  HIndman, 
for  respondent 

ROOT,  J.  Appellants  are  the  owners  of 
a  leasehold  interest  in  certain  lands  border- 
ing upon  Liberty  Lake,  a  body  of  water  1% 
miles  long  by  %  of  a  mile  wide,  situated  in 
Spokane  county,  which  lake  is  much  frequent- 
ed as  a  pleasure  resort  Appellants  acquired 
po8ses.ston  in  October,  1903,  under  a  five-year 
lease  of  the  premises,  wtilch  extend  about 
a  mile  along  tbe  side  of  said  lake,  agreeing 
to  pay  a  rental  of  $1,000  per  year.  It  was 
tbe  purpose  of  appellants  to  let  bathhouses, 
boats,  and  otherwise  contribute  to  the  de- 
mands of  pleasure  seekers  visiting  said  lake. 
There  was  a"  sandy  beach  which  made  the 
lake  especially  desirable  for  bathing.  Appel- 
lants expended  some  $5,000  preparing  the 
resort  The  land  leased  to  the  appellants 
was  patented  by  the  government  in  1889  to 
one  Stephen  Liberty,  from  whom  the  title 
descended  to  tbe  lessors  of  appellants.  Tbe 
respondent  is  the  successor  in  interest  to  one 
W.  li.  Benbam,  who  In  1889  took  the  neces- 
sary legal  proceedings  to  appropriate  the 
waters  of  said  lake  for  Irrigation  purposes, 
claiming  said  waters  to  tbe  extent  of  200 
cubic  feet  per  second.  Benbam  and  his 
successors  Intended  said  waters  to  irrigate  a 
tract  of  land  known  as  "Greenacres,"  sit- 
uated about  10  miles  from  Spokane.  Some 
4S50  acres  are  now  irrigated  thereby,  and  it 
is  claimed  that"  2,000  acres  are  capable  of  be- 
ing irrigated  by  means  of  this  water.  The 
(•onipany  has  spent  some  $50,000  in  construct- 
ing ditches  and  improving  the  lands  referred 
to.  It  appears  that  there  Is  no  other  means 
of  irrigating  said  lands,  and  that  tbe  same 
would  be  practically  worthless  without  this 
water.  Tbe  respondent  has  gates  and  a  dam 
at  tbe  place  of  intake,  by  means  of  which  it 
stores  the  water  during  tbe  winter  mouths, 


and  thereby  Increases  the  amount  at  its  dis- 
posal during  the  summer  months,  when  irri- 
gation is  needed.  Appellants  claim  that  tbeae 
gates  and  dam  have  the  effect  of  raising  the 
water  in  tbe  lake  beyond  its  normal  condition 
and  thereby  injuring  their  property,  and  that 
in  the  summer  time  so  much  water  is  with- 
drawn from  the  lake  that  their  business  is 
materially  interfered  with,  in  that  tbe  water 
is  80  much  lowered  that  much  of  the  sandy 
t)eacb  cannot  be  used  to  advantage  by  batbers, 
but  they  are  obliged  to  go  further  into  the 
lake,  where  tbe  bottom  is  stony  and  disagree- 
able to  walk  upon.  Appellants  pray  that 
respondent  may  be  enjoined  from  maintaining 
or  constructing  any  dam  (or  tbe  purpose  of 
manipulating  the  waters  of  said  lake,  and 
from  in  any  way  interfering  with  said  waters, 
and  ask  for  damages.  Tbe  trial  in  the 
lower  court  resulted  in  a  Judgment  of  dis- 
missal In  favor  of  respondent  From  tbis 
an  appeal  is  taken. 

Respondent  claims,  and  tbe  court  found, 
that  this  lake  was  navigable.  Appellants 
claimed  that  in  this  tbe  court  was  in  error. 
It  was  admitted  that  there  was  operated  upon 
said  lake  one  steamboat  about  40  feet  in 
length,  being  used  for  the  purpose  of  carry- 
ing visitors  and  pleasure  parties  about  tbe 
lake,  but  carrying  no  freight  other  than  small 
packages.  There  were  numerous  small  pleas- 
ure boats  upon  tbe  lake  used  mostly  for  row- 
ing and  fishing  by  visitors.  Tbe  lake  bad 
a  depth  at  some  places  of  35  feet,  and  it  was 
claimed  by  appellants  that  the  average  deptb 
of  water  is  about  16  feet  Under  the  former 
holdings  of  this  court,  we  think  tbe  trial 
court  was  not  In  error  in  adjudging  this  lake 
to  be  navigable.  Madson  v.  Spokane  V.  la. 
&  W.  Co.  (Wash.)  82  Pac.  718;  Watkins  T. 
Dorris,  24  Wash.  636,  64  Pac.  840,  64  L.  R. 
A.  199;  Dawson  v.  McMillan,  34  Wash.  269, 
76  Pac.  807.  Tbis  being  true,  tbe  state 
would  have  the  right  to  make  such  use  of  tbe 
water  or  of  tbe  bed  of  said  lake  as  to  It 
would  seem  proper,  and  could  confer  upon 
this  respondent  the  rights  of  Irrigation  sought 
to  be  exercised  by  it;  due  regard  being  bad 
to  the  rights  of  others.  Were  It  made  to  ap- 
pear that  tbe  dam  or  gates  erected,  or  about 
to  be  constructed,  by  tbe  respondent,  bad  or 
would  raise  tbe  water  above  the  ordinary 
high-water  line,  and  to  tbe  injury  of  appel- 
lants' property,  the  court  would  doubtless 
furnish  relief.  Carl  v.  West  Aberdeen  Land, 
etc.,  Co.,  13  Wash.  616,  43  Pac.  890;  Sultan 
W.  &.  P.  Co.  V.  Weyerhauser  T.  Co.,  31  Wash. 
558,  72  Pac.  114 ;  Monroe  Mill  Co.  v.  Menzel, 
35  Wash.  497,  77  Paa  813,  102  Am.  St  Rep. 
905. 

But  in  this  case  tbe  court  found,  and 
properly  we  think,  that  tbe  respondent,  in 
retaining  tbe  water  during  the  winter  montlis, 
as  aforesaid,  bad  not  caused  tbe  same  to  raise 
above  tbe  line  of  ordinary  high-water  mark, 
and  that  it  had  not  in  the  summer  time,  or 
at  any  time,  withdrawn  a  sufficient  amount 
of  water  to  lower  the  lake  below  the  line 
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of  the  ordinary  low-water  mark.  These 
things  being  true,  we  think  that  the  respond- 
ent has  acted  within  its  legal  rights,  and 
that  the  appellants  have  no  legal  cause  of 
complaint  The  latter  contended  that  their 
grantors,  having  acquired  the  property  from 
the  government  prior  to  statehood,  became 
endowed  with  vested  rights  in  and  to  the  use 
of  the  waters  and  shores  of  said  lake  upon 
which  their  land  abutted,  and  that  the  Cton- 
stitution  and  statntds  of  the  state  could  not 
curtail  those  rights.  It  may  be  conceded 
that  any  vested  rights  possessed  by  their 
grantors  and  themselves  could  not  be  inter- 
fered with ;  but.  as  this  is  a  navigable  body 
of  water,  the  United  States  government,  ex- 
cept for  certain  purposes  in  no  manner  in- 
volved here,  could  not  dispose  of  the  land 
below  ordinary  high-water  mark,  but  would 
hold  said  lands  for  the  benefit  of  the  future 
commonwealth,  which  upon  attaining  state- 
hood would  become  entitled  to  sovereignty 
thereover,  and  to  the  control  and  disposition 
of  the  waters,  except  where  disclaimed  by 
1 2,  art.  17,  of  the  state  Oonstltutlon. 

Finding  no  errors  In  the  Judgment  of  the 
lower  court,  the  same  Is  affirmed. 

MOUNT,    C,    J.,    and    CROW,    DUNBAR, 
HADLEY,   and   FULLERTON,   JJ.,   concur. 


HZ  Wasb.  36) 

MONK  et  al.  v.  CITY  OF  BALLARD. 

(Supreme  Court  of  Washington.    Feb.  27, 
1906.) 

1.  MtnnciPAL  Corporations — Local  Improvb- 
ifEKTS — Assessment — Right  to  Object — 
Notice. 

A  notice  published  by  a  city  requiring  all 
persons  to  appear  and  make  any  objections  they 
may  have  to  a  proposed  assessment  for  a  sewer, 
not  being  required  by  statute,  has  no  bind'ng 
effect,  so  that  one  not  then  appearing  may  after- 
wards object  to  the  assessment  when  made. 

2.  Same — Publication  of  Obdinance. 

The  publication  of  an  ordinance,  as  requir- 
ed by  statute,  declaring  the  intention  of  the 
city  to  construct  a  sewer,  and  requiring  all 
persons  whose  property  is  therein  described  to 
appear  and  show  cause  why  the  improvement 
shall  not  be  made  and  the  assessment  district 
formed  as  therein  described,  is  constructive 
notice  to  owners  of  property  in  the  district  that 
the  city  is  about  to  make  the  improvement  and 
establish  the  district,  and  that  this  will  natural- 
ly culminate  in  the  making  of  an  assessment 
and  the  levying  of  a  tax  on  the  property  de- 
scribed, and  puts  such  owners  on  inquiry  as 
to  the  time  and  fact  of  an  assessment  roll  being 
made,  and  requires  them  to  begin  promptly  an 
action  for  relief  againt  any  tax  in  the  issess- 
ment  roll. 

[EJd.  Note. — For  cases  in  point,  see  vol.  36, 
C«ajt  Dig.  Municipal  Corporations,  J  1089.] 

8.  Same — ^Action    to    Annul   Assessment — 

Time  fob  Commencing. 

An  action  to  annul  an  assessment  for  a 
sewer,  commenced  within  30  days  from  the' 
time  the  ordinance  approving  the  assessment 
roll  went  into  effect,  is  seasonable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  {  1202.] 

4.  Same — Form  of  Assessment. 

Const  art,  7,  I  9,  providing  that  municl- 
iwl  corporations  may  be  authorized  to  make 


local  Improvements  by  special  assessments  or 
by  special  taxation  of  property  benefited,  a>j- 
tborizes  the  cost  of  a  local  improvement  to  be 
apportioned  on  the  property  benefited  accord- 
ing to  value  of  the  property  assessed,  if  the 
assessment  does  not  exceed  benefits  derived. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  §  1109.] 

6.  Same — Constbuction  ok  Statute. 

Laws  1899,  p.  244,  c.  126,  as  amended  by 
Laws  1903,  p.  30,  c.  27,  authorizing  a  city  to 
charge  the  expense  of  constructing  a  sewer  to 
all  the  property  within  an  assessment  district 
which  is  contiguous  or  approximate  to  any  street 
in  which  a  pipe  of  the  sewer  is  to  be  placed, 
and  to  levy  special  taxes  on  such  property  to 
pay  therefor,  which  assessment  and  tax  shall 
be  levied  in  accordance  with  the  last  general 
assessment  of  the  land,  exclusive  of  all  improve- 
ments, within  said  district,  will  be  construed 
as  authorizing  an  assessment  not  exceeding 
benefits  derived. 

(Ed.  Note. — For  cases  In  point  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  §§  1003- 
1005,  1108-1110.] 

6,  Same — Land  Subject  to  Assessment. 

Land  is  "approximate"  to  a  street  in  which 
is  a  pipe  of  the  sewer,  within  Laws  1809,  p. 
244.  c.  126,  as  amended  by  Laws  1903,  p.  30, 
c.  27,  authorizing  a  city  to  assess  the  expense 
of  constructing  a  sewer  on  land  contiguous  or 
approximate  to  any  street  in  which  any  pipe  of 
the  sewer  is  placed,  only  where  the  property 
is  so  situated  as  to  be  capable  of  using  the 
sewer  or  of  deriving  from  its  construction  a 
special  advantage  different  in  character  from 
that  enjoyed  by  the  public  generally. 

[Ed.  Note. — For  cases  in  point,  see  vol.  86, 
Cent   Dig.   Municipal   Corporations,   |§   1040~ 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Action  by  George  R.  B.  Monk  and  others 
against  the  city  of  Ballard.  Judgment  for 
defendant      Plaintiffs    appeal.       Reversed. 

Shank  &  Smith,  for  appellants.  M.  H. 
IngersoU,  for  respondent. 

ROOT,  J.  This  Is  an  action  on  the  part  of 
appellants  to  annul  a  special  assessment  made 
upon  their  lands  by  the  respondent  to  as- 
sist In  the  payment  for  the  construction  of 
a  sewer.  Judgment  went  against  appellants, 
dehying  their  prayer  for  relief,  and  granting 
to  respondent  a  judgment  and  decree  of 
foreclosure  for  the  amotmt  assessed  on  the 
lands  affected.  Respondent's  council  on  June 
30,  1903,  enacted  Ordinance  No.  645,  wherein 
it  declared  its  Intention  to  construct  a  main 
sewer  on  Sixth  Avenue  West,  and  to  es- 
tablish an  assessment  district  and  to  assess 
the  cost  "against  all  the  property  included 
within  such  district  which  Is  contiguous  or  ap- 
proximate to  such  streets  in  which  such 
main  sewer  Is  placed,  by  levying  special 
taxes  upon  such  property  within  such  sewer 
district  In  accordance  with  the  last  general 
assessment  of  the  land,  exclusive  of  all  Im- 
provements, for  city  purposes,"  as  provided 
by  chapter  126,  p.  244,  Laws  1899,  as  amend- 
ed by  chapter  27,  p,  30,  Laws  1903.  The 
ordinance  estimated  the  cost  and  provided 
that  all  but  $2,300  should  be  assessed  against 
all  the  property  within  and  comprising  said 
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assessment  district  Provision  was  made 
for  the  hearing  of  protests  against  tlie  Im- 
provement on  July  14th.  No  protests  were 
made  or  filed  by  these  appellants.  On  the 
day  last  named  Ordinance  C53  was  enacted, 
ordering  the  work  and  establishing  the  as- 
sessment district,  as  proposed  by  Ordinance 
645.  Thereafter  the  sewer  was  constructed. 
On  .January  26,  1904,  an  assessment  roll 
was  reported  to  the  council,  levying  a  tax 
on  all  the  land  In  the  district  theretofore 
created,  and  the  city  council  by  a  resolution 
directed  that  objections  to  the  roll  should  be 
made  on  February  9th,  at  8  p.  m.,  and 
notice  thereof  should  be  published.  Such 
notice  was  published  January  30th  and 
February  6th.  When  the  council  convened 
at  the  time  appointed,  no  objections  were 
made  or  filed.  Whereupon  the  assessment 
roll  was  adopted,  and  the  tax  levied  by 
Ordinance  742,  which  went  into  effect  Febru- 
ary 15th.  On  the  13th  of  February  the  city 
treasurer  published  a  notice  that  said  as- 
sessment roll  had  been  certified  to  him  for 
collection,  and  that  the  assessments  would 
be  delinquent  within  30  days,  and.  If  not 
paid.  Interest  and  penalty  would  be  added, 
and  the  various  lots  and  parcels  of  land  sold 
to  pay  the  respective  amounts  due  thereon. 
This  action  was  instituted  March  14,  1904. 

It  Is  contended  by  appellants  that  their 
property  covered  by  this  assessment,  or  at 
least  a  considerable  portion  of  It,  was  so 
situated  as  to  be  physically  Incapable  of 
deriving  benefit  from  the  construction,  ex- 
istence, and  maintenance  of  the  sewer  re- 
ferred to.  As  to  part  of  the  property  (tide 
lands),  there  would  seem  to  be  much  force 
in  this  contention.  But,  In  view  of  the  con- 
clusion which  we  have  reached  upon  another 
branch  of  the  case.  It  is  unnecessary  for  us 
to  p&BB  upon  this  question. 

It  is  urged  by  respondent  that  appellants 
eannot  question  this  assessment,  for  the  rea- 
son that  they  did  not  appear  and  object 
at  the  time  appointed  for  the  hearing  of 
protests  against  the  making  of  the  Improve- 
ment, nor  at  the  time  appointed  for  i\ie 
hearing  of  objections  to  the  approval  of  the 
assessment  roll.  Appellants  claim,  and  it 
seems  not  to  be  disputed,  that  they  had  no 
actual  notice  of  their  property  being  Included 
in  this  assessment  district,  or  of  its  being 
covered  by  the  assessment  roll,  until  they 
received  notification  from  the  city  treasurer 
that  the  assessment  roll  had  been  certified 
to  him  for  collection,  which  was  only  about 
a  month  before  this  action  was  commenced. 
They  point  out  that  the  statute  does  not  re- 
quire nor  make  any  provision  for  the  giving 
of  a  notice  by  the  city  of  the  hearing  of  ob- 
jections to  the  proposed  assessment  roll,  and 
contend  that  the  notice  which  the  city  publish- 
ed requiring  all  persons  to  appear  and  make 
any  objections  they  might  have  to  said  as- 
sessment roll  was  a  voluntary  proceeding  on 
the  part  of  the  city,  not  authorized,  required, 
oir  provided  for  by  any  statute,  and  conse- 


quently not  binding  upon  any  one,  and  that 
said  notice,  not  being  provided  for  by  law, 
could  not  be  such  as  to  amount  to  construc- 
tive notice  to  appellants,  and  the  neglect  or 
refusal  of  the  latter  to  appear  at  the  time 
indicated  by  said  notice  could  in  no  manner 
afl'ect  their  rights  or  preclude  or  estop  them 
from  taking  appropriate  action  thereafter  to 
preserve  or  protect  any  rights  and  interests 
which  might  be  affected  or  threatened  by  any 
procedure  which  the  city  or  Its  officers  should 
attempt  to  take  pursuant  to  said  special  as- 
sessment proceedings.  We  are  Inclined  to 
think  that  appellants'  contention  must  be  sus- 
tained. The  notice,  not  being  one  required 
by  the  statute,  could  not  constitute  con- 
structive or  other  notice  to  these  appellants, 
and  could  have  no  legal  binding  effect  upon 
them.  They  were  therefore  not  bound  by 
the  action  of  the  city  council  ratifying  said 
assessment  roil,  but  were  at  Itl>erty  to  chal- 
lenge the  correctness  of  the  same,  and  to 
Interfere  with  any  attempt  which  the  city 
should  make  to  enforce  the  same  if  illegah 
against  their  property,  providing  they  began 
their  proceeding  to  so  do  within  sL  reasonable 
time  after  said  assessment  roll  was  approved 
and  adopted  and  the  tax  levied.  The  publica- 
tion of  the  ordinance  declaring  the  Intention 
of  the  city  to  make  this  Improvement,  and 
requiring  any  and  all  persons  whose  prop- 
erty was  therein  described  to  appear  at  a 
certain  time  and  show  cause,  if  any  they  had, 
why  the  said  improvement  should  not  be  made 
and  the  district  formed  as  therein  suggested, 
doubtless  constituted  constructive  notice  to 
all  persons  owning  property  in  said  district, 
which  property  was  contiguous  or  approxi- 
mate to  any  street  having  a  sewer,  that  the 
city  was  about  to  'make  said  Improvement 
and  establish  such  district,  and  that  the  same 
would  naturally  culminate  in  the  making  of 
an  assessment  and  levy  of  a  tax  on  the 
property  therein  described.  We  think  the 
publication  of  this  ordinance,  as  by  the  stat- 
ute required,  was  suflScIent  to  put  all  such 
owners  of  such  assessable  property  on  the 
lookout  and  inquiry  as  to  the  time  and  fact 
of  an  assessment  roll  being  made,  approved, 
and  certified  to  the  city  treasurer;  and  it 
would  consequently  be  the  duty  of  any  owner 
of  assessable  property  in  said  district  who 
felt  himself  aggrieved  by  the  attempted  as- 
sessment to  begin  promptly  such  action  as 
would  be  calculated  to  afford  him  relief 
against  any  Illegal  and  unjust  tax  purporting 
to  be  levied  against  his  property  In  and  by 
said  assessment  roll.  These  appellants,  hav- 
ing commenced  their  action  within  30  days 
from  the  time  the  ordinance  went  Into  effect 
approving  the  assessment  roll,  we  think  were 
within  a  reasonable  time. 

It  Is  urged  by  appellants  that  the  tax 
sought  to  be  levied  was  Invalid  and  voidable, 
because  made  upon  a  basis  which  renders 
it  obnoxious  to  the  Constitution.  It  is  their 
contention  that  the  special  assessment  for 
this  sewer  should  have  been  levied  upon  the 
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property  benefited  thereby  proportionately  to 
the  benefits,  instead  of  being  levied  upon  all 
of  the  property  In  the  district  "in  accordance 
with  the  last  general  assessment  on  the  land, 
exclusive  of  all  improvements,  within  said  dis- 
trict for  city  purixtses."  We  think  this  con- 
tention cannot  be  upheld.  Section  9,  art.  7, 
of  the  state  Constitution,  has  the  following: 
"The  Legislature  may  vest  the  corporate 
authorities  of  cities,  towns  and  villages  with 
power  to  make  local  improvements  by  special 
assessments  or  by  special  taxation  of  prop- 
erty benefited."  In  the  case  at  bar  the 
ordinances  providing  for  the  improvement 
and  for  the  assessment  do  not  purport  to  levy 
the  assessment  and  tax  according  to  benefits, 
or  solely  upon  property  benefited;  but  a 
district  Is  created  and  a  tax  levied  upon 
all  of  the  property  In  the  district,  after  stat- 
ing in  the  first  ordinance  an  Intention  to 
assess  the  costs  and  expense  of  the  improve- 
ment upon  the  property  in  said  district 
which  was  "contiguous  and  approximate  to 
said  streets,  according  to  the  last  general  as- 
sessment" In  the  matter  of  special  assess- 
ments to  pay  for  local  improvements,  a 
statute  is  doubtless  constitutional  which  pro- 
vides that  the  cost  shall  be  apportioned  ac- 
cording to  benefits,  or  u|)on  the  property  bene- 
fited according  to  value  of  the  property  as- 
sessed, if  the  assessment  t>e  not  In  excess  of 
benefits  derived.  The  law  in  question  may 
be  construed  as  having  these  limitations,  and 
is  therefore  doubtless  valid.  But  it  is  evi- 
dent that  the  assessment  sought  to  be  made 
herein  was  not  in  compiiance  with  the  statute 
so  interpreted.  The  provisions  in  the  ordi- 
nances are  not  consistent  with  one  another 
or  with  the  statute.  An  ordinance  was  en- 
acted creating  an  assessment  district.  It  does 
not  appear  that  ail  of  the  property  included 
within  the  district  is  "contiguous  or  approxi- 
mate to  any  street  in  which  any  main  pipe  or 
lateral  pipe  of  such  sewer"  was  placed,  or 
intended  to  be  constructed,  as  required  by 
the  statute.  The  assessment  was  levied  up- 
on all  of  the  land  In  the  district,  regardless 
of  any  showing  or  finding  as  to  its  being 
"contiguous  or  approximate"  to  such  streets, 
or  of  being  specially  benefited. 

Appellants  mainta  in  that  their  property  is  not 
•'contiguous  or  approximate"  to  any  street  oc- 
cupied, or  to  be  occupied,  by  any  pipe  of  such 
sewer  or  any  of  its  laterals.  It  is  admitted 
not  to  be  contiguous.  The  question  arises  as 
to  the  meaning  of  the  term  "approximate." 
In  this  statute  we  think  this  word  should 
have  a  more  restricted  meaning  than  In  one 
providing  a  means  of  assessment  to  pay  for 
improving  a  street,  highway,  park,  or  public 
place.  In  such  cases  the  owner  of  property 
somewhat  removed  from,  and  not  abutting 
upon,  or  contiguous  to,  the  given  street  or 
public  place,  may  nevertheless  be  able  to 
reach  such  Improvement  place  so  readily  from 
his  property  as  to  give  the  latter  a  special 
benefit  by  reason  of  said  improvement.  But, 
where  the  improreuient  is  a  sewer,  it  would 


seem  that  there  could  be  no  Intent  to  pay  for 
It  by  a  special  assessment,  unless  the  property 
be  so  situated  as  to  be  capable  of  using  the 
sewer  or  of  deriving  from  Its  construction  a 
special  advantage  different  In  character  from 
that  enjoyed  by  the  public  generally.  In 
order  for  a  sewer  to  be  susceptible  of  use  to 
a  given  porcel  of  land,  there  must  be  access 
from  said  land  to  said  sewer  without  passing 
through  the  property  of  other  individuals.  If 
there  be  no  street,  alley,  or  other  public  way 
by  or  through  which  such  land  may  be  con- 
nected with  the  sewer,  we  do  not  believe  it 
can  be  deemed  to  be  "approximate"  within 
the  meaning  of  the  statute  in  question,  unless 
the  sewer  in  some  manner  affords  the  prop- 
erty, on  account  of  Its  location,  a  peculiar  ad- 
vantage or  special  benefit  not  shared  In  kind 
by  other  property  not  so  situated.  We  think 
the  assessment  attempted  to  be  levied  by  this 
proceeding  upon  appellants'  land  was  voida- 
ble; and,  they  having  taken  this  proceeding 
timely  to  set  the  same  aside,  a  Judgment  In 
their  favor  should  be  rendered. 

The  Judgment  of  the  honorable  superior 
court  is  reversed,  and  the  cause  remanded, 
with  instructions  to  grant  the  relief  prayed 
for  In  the  complaint 

MOUNT,  C.  J.,  and  CROW,  HADLET, 
FULLERTON,  and  DUNBAR,  JJ.,  concur. 


(42  Waab.  6»1) 

McCURDT  T.  CITY  OP  BALLARD. 

(Supreme     Court     of     Wasbinztou.    Feb.    27, 
190a) 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Action  by  James  McCurdy  against  the 
city  of  Ballard.  Judgment  for  defendant 
Plaintiff  appeals.    Reversed. 

Shank  &  Smith,  for  appellant  M.  H. 
Ingersoll,  for  respondent 

PER  CURIAM.  It  was  stipulated  by  the' 
parties  to  the  above-entitled  action  that  It 
should  be  disposed  of  In  accordance  with  the 
decision  that  should  be  rendered  in  the  case 
of  Monk  V.  Ballard  (Just  decided)  84  Pac.  39T. 
Hence  the  Judgment  of  the  honorable  superi- 
or court  will  be  reversed,  with  instructions 
to  enter  Judgment  for  appellant 


(42  Waab.  6ST) 

SANDERSON  v.  CITY  OP  BALLARD. 

(Supreme     Court     of     Wusbingtoo.    Feb.    27, 
190G.) 

,    Appeal  from  Superior  Court,  King  County ; 
Arthur  E.  Griffin,  Judge. 

Action  by  W.  P.  Sanderson  against  the 
city  of  Ballard.  Judgment  for  defendant 
Plaintiff  appeals.     Reversed. 

Sweeney*  Stelner,  for  appellant  ^L  H. 
Ingersoll,  for  respondent 
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PER  CURIAM.  Appellant  commenced  an 
action  to  restrain  respondent  from  collecting 
a  tax  levied  upon  his  property  under  the 
special  assessment  proceeding  involved  in  the 
case  of  Monk  t.  Ballard  (Just  decided)  81 
Pac.  397.  While  the  suit  was  pending,  appel- 
lant, in  order  to  remove  the  apparent  cloud 
upon  the  title  to  his  property,  paid  into  the 
treasury  of  the  city,  under  protest,  the  amount 
of  the  tax  levied  against  him,  and  the  action 
•was  thereupon  transferred  to  the  law  de- 
partment of  the  court,  where  Judgment  went 
in  favor  of  the  city.  Much,  If  not  all,  of  ap- 
pellant's property  was  situated  similarly  to 
the  tide  lands  of  the  appellants  in  the  case 
Just  referred  to,  and  the  attempted  assess- 
ment herein  was  made  by  the  same  proceed- 
ings referred  to  in  that  case. 

The  Judgment  of  the  honorable  superior 
court  is  reversed,  with  Instructions  to  enter 
judgment  for  appellant  as  prayed  for  in  his 
complaint 

(41  Wash.  688) 

BROWN  T.  OREGON  R.  &  NAVIGATION 
CO. 

(Supreme    Court     of     Washington.    Feb.    26, 
1900.) 

1,  NeOLIOENCE  —  CONTBIBDTOBT   NeOLIOENCK 

—Necessity  of  Plea. 

The  want  of  a  plea  of  contributory  negli- 
gence does  not  preclude  the  court  from  award- 
mg  a  nonsuit,  where  plaintiff's  evidence  so  con- 
clusively shows  contributory  negligence  that  the 
court  would  grant  a  new  trial  in  case  of  a 
verdict  in  favor  of  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §  202.] 

2.  Bailboadb  —  Fires  —  Action  —  Instbuo- 

TIONS. 

Wliere,  in  an  action  against  a  railroad  for 
damages  from  fire  communicated  to  plaintiff's 
barn  from  defendant's  right  of  way,  it  appeared 
that  for  a  day  or  two  before  the  burning  of 
the  bam  plaintiff  knew  of  the  fire  on  the  right 
of  way,  and  that  be  bad  left  a  door  of  his 
barn  open  toward  the  fire,  It  was  proper  for  the 
court  to  instruct  that  the  jury  might  find 
plaintiff  precluded  from  recovery  b"  contribu- 
.tory  negligence,  though  there  was  no  plea 
thereof. 

Appeal  from  Superior  Court,  Spokane 
County;  Wm.  A.  Huneke,  Judge. 

Action  by  David  Brown  against  the  Ore- 
gon Railroad  &  Navigation  Company.  Judg- 
ment in  favor  of  defendant,  and  it  appeals 
from  an  order  granting  a  new  trial.  Re- 
versed. 

W.  W.  Cotton,  Arthur  0.  Spencer,  and 
Samuel  R.  Stern,  for  appellant  W.  C.  Jones, 
for  respondent 

DUNBAR,  J.  This  is  an  action  to  recover 
for  damages  alleged  to  have  been  occasion- 
ed to  respondent's  property  by  fire  claimed 
to  have  been  set  on  the  right  of  way  of  the 
appellant,  opposite  to  the  barn  of  respond- 
ent. In  Kootenai  county,  Idaho.  The  right 
of  way  was  on  one  side  of  the  Coeur  d'Alene 
river  and  the  bam  on  the  other;  the  bam 
being  a  few  feet  from   the  banks  of  the 


river  and  the  right  of  way  close  to  the  banks 
of  the  river,  the  river  being,  as  we  are  able 
to  gather  from  the  testimony,  from  150  to 
200  feet  wide.  The  complaint  alleged  the 
negligence  of  the  defendant  in  burning  Its 
right  of  way  without  taking  care  of  Its 
fire,  and  the  damage  to  the  plaintlCF  by 
reason  of  the  barn  being  burned  by  sparks 
blowing  from  the  fire  to  the  bam.  Upon 
the  trial  of  the  cause,  verdict  was  rendered 
for  the  defendant  At  least,  we  presume 
such  a  verdict  was  rendered.  It  does  not 
appear  In  the  record,  but  both  appellant  and 
respondent  having  argued  the  case  on  that 
theory,  we  have  assumed  that  the  verdict 
was  as  Is  alleged.  A  motion  for  retrial  was 
granted,  npon  the  ground,  as  stated  by  the 
court,  of  error  in  instructing  In  relation  to 
the  negligence  of  the  respondent  and  upon 
no  other  ground.  This  appears  by  a  supple- 
mental statement  Incorporated  In  the  record. 

The  Instruction  was  as  follows:  "I  In- 
struct you  further  that  If  the  plaintiff  knew 
of  the  existence  of  the  fire  on  the  land  op- 
posite the  barn  adjoining  along  the  right  of 
way  before  the  same  was  communicated  to 
bis  barn,  and  If  In  the  exercise  of  ordinary 
care  be  had  reason  to  believe  that  there  was 
danger  of  Its  being  communicated  to  hl» 
barn,  then  It  Is  his  duty  to  use  ordinary 
care  to  prevent  the  flre  from  being  commu- 
nicated to  his  bam;  that  It  Is  his  duty  t» 
either  put  the  flre  out  himself  or  to  com- 
municate with  the  defendant  or  Its  em- 
ployes. If  he  could.  It  was  In  the  way  of 
ordinary  care,  and  If  he  failed  to  use  or- 
dinary care  for  the  protection  of  his  own 
property  against  destruction  by  fire,  then 
the  plaintiff  cannot  recover." 

It  Is  contended  by  the  respondent  that 
there  Is  no  question  of  contributory  negli- 
gence In  this  case,  and  that  there  was  no- 
duty  devolving  upon  the  respondent  In  the 
premises,  and  that  therefore,  the  Instruc- 
tion had  no  proper  place  In  the  case,  and 
should  not  have  been  given.  The  appellant 
cites  cases  from  a  great  many  different 
Jurisdictions,  to  the  effect,  that  notwith- 
standing the  fact  that  In  Jurisdictions  where- 
contributory  negligence  Is  an  affirmative  de- 
fense, as  In  this  state.  It  Is  proper  to  sub- 
mit to  the  Jury  the  question  whether  or  not 
the  respondent  exercised  ordinary  care  la 
protecting  his  own  property,  even  though 
no  plea  of  contributory  negligence  has  been 
set  up  by  the  defendant  In  its  answer.  These- 
authorltles.  It  Is  claimed  by  the  respondent, 
are  not  In  point  But  we  are  forced  to  the 
conclusion  that  they  are  directly  In  point — 
a  great  many  of  them;  and  without  review- 
ing them  generally,  that  the  rule  Is  as  stated 
in  Bunnell  v.  Rio  Grande,  etc.,  Ry.  Co.  (Utah> 
44  Pac.  927,  where  the  court  says:  "Gen- 
erally, contributory  negligence  is  a  matter 
of  defense,  and  must  be  alleged  and  provea 
by  the  defendant;  but  where  the  testimony  ob 
the  part  of  the  plaintiff,  who  seeks  to  re- 
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cover  damages  for  injuries  resuUing  from 
negligence,  sliows  conclusively  that  bis  own 
negligence  or  want  of  ordinary  care  was 
tlie  proximate  cause  of  the  injury,  he  will 
not  be  permitted  to  recover,  even  though  the 
answer  contains  no  averment  of  cdntribn- 
tory  negligence."  And  It  is  the  general  rule 
that  the  want  of  a  plea  of  contributory 
negligence  wfU  not  preclude  the  trial  court 
from  awarding  nonsuit,  when  the  evidence 
introduced  by  the  plaintiff  establishes  a 
defense  so  conclusive  in  Ihls  respect  that 
the  court  will  grant  a  new  trial  in  case 
of  a  verdict  In  his  favor  upon  like  evidence. 

If  this  be  true,  then  we  see  no  inconsisten- 
cy in  the  court  submitting  to  the  jury  ques- ' 
tlons  of  fact  which,  if  established  as  facts, 
would  preclude  the  plaintiCC  from  recovering. 
This  was  all  that  was  done  In  this  case. 
There  was  testimony  on  the  part  of  the  plain- 
tiff to  the  efTect  that  be  bad  known  for  a 
day  or  two  of  this  fire  raging  on  the  right  of 
way  opposite  his  bam;  especially  knew  of 
It  that  morning;  and  that  be  had  left  open  a 
door  14  feet  wide  which  looked  toward  the 
fire;  and,  while  the  court  In  this  case  did  not 
go  so  far  as  to  say  that  these  would  be  such 
acts  and  omissions  on  the  part  of  the  plain- 
tiff as  would  prevent  him  from  recovering,  it 
left  it  to  the  Jury  to  determine  whether  such 
acts  in  their  judgment  showed  the  lack  of 
tlie  exercise  of  ordinary  care. 

We  are  unable  to  discover  any  error  in 
the  Instruction,  and  the  Judgment  will  there- 
fore be  reversed,  with  instructions  to  the 
trial  court  to  deny  the  motion  for  a  new 
trial,  and  enter  judgment  on  the  verdict 

MOUNT,  C.  J.,  and  HADLEY,  FULLER- 
TON,  CROW,  and  ROOT,  JJ.,  concur. 


(43  Wash.  1) 

STATE  V.  McFADDEN. 

(Supreme    Court    of     Washington.    Feb.    26, 
1900.) 

1.  Assault  and  Battebt  — Assaui.t— EIle- 
UENTS  Constituting  Offense. 

One  making  threats  of  violence,  advancing 
toward  the  person  tlireatened,  and  proceeding 
to  draw  his  revolver,  and  ceasing  only  from  the 
expressed  purpose  of  killing  the  person  threat- 
ened when  interfered  with  by  ihird  persons,  is 
guilty  of  an  assault  under  the  Code  defining  an 
assault  as  an  attempt  in  a  rude  manner,  unlaw- 
fully to  wound  another,  coupled  with  a  present 
ability  to  do  so. 

(EJd.   Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  Assault  and  Battery,  §§  68-74.] 

2.  Costs  —  Cbiminai,  Law — Filing  or  New 
Infobmation  on  Obioinal  Being  Lost  — 
Continuance  of  Pbosecution. 

After  a  criminal  case  was  called  for  trial 
is  was  discovered  that  the  information  was  lost. 
The  court  permitted  the  filing  of  a  new  informa- 
tion. The  clerk  gave  the  new  information  a 
new  case  number  and  the  accused  was  required 
to  plead  anew.  Held,  that  the  filing  of  the 
new  information  was  a  continuance  of  the  orig- 
inal case,  and  accused  on  being  convicted,  was 
liable  for  the  costs  of  the  original  proceeding 
and  of  the  preliminary  examination  on  which 
the  lost  information  was  based. 
84P.— 2e 


8.  Cbikinal  Law  — Eviobnob  — Aduissions 
BY  Accused. 

On  a  trial  for  assault  with  a  deadly  weap- 
on with  intent  to  inSiot  a  bodily  injury,  evi- 
dence that  accused,  on  the  day  after  the  assault, 
stated  that  be  came  near  killmg  the  prosecutor, 
was  admissible  on  the  issue  whetiier  bis  acts 
were  violence  menaced  only,  or  violence  actually 
begun. 

Appeal  from  Superior  Court,  Kittitas  Coim- 
ty ;  H.  B.  Rigg,  Judge. 

Burt  McFadden  was  convicted  of  simple 
assault,  and  be  appeals.    Affirmed. 

Pruyn  &  Siemmons,  for  appellant  Austin 
Mires,  for  the  State. 

FULLBRTON,  J.  The  appellant  was  In- 
formed against  for  the  crime  of  assault  with 
a  deadly  weapon  with  intent  to  inflict  upon 
the  person  of  another  a  bodily  Injury.  .  On 
the  trial  the  Jury  found  him  guilty  of  a 
simple  assault,  and  from  the  judgment  en- 
tered against  him  thereon  he  appeals. 

The  first  contention  made  by  the  appellant 
is  that  the  evidence  is  Insufflcient  to  sustain 
the  verdict;  the  precise  contention  being 
that  the  facts  shown  do  not  constitute  an  as- 
sault From  the  record  It  appears  that  on 
the  day  named  in  the  Information  the  prose- 
cuting witness  and  the  appellant  met  on  the 
streets  In  the  city  of  Elleusburg  and  engaged 
In  a  personal  altercation,  to  stop  which  the 
city  marshal  took  the  prosecuting  witness 
Into  custody.  The  appellant  thereupon  went 
to  the  place  where  his  belongings  were 
placed,  and  procured  a  revolver,  and  an- 
nounced his  Intention  to  shoot  the  prosecut- 
ing witness.  He  then  proceeded  to  the  place 
where  the  prosecuting  witness  had  been  taken 
by  the  marshal,  and,  on  seeing  bim,  made 
an  exclamation  to  the  effect  that  he  would 
put  him  out  of  bis  misery,  and  at  the  same 
time  advanced  towards  him  proceeding  to 
draw  the  revolver  from  the  pocket  in  which 
he  carried  it.  At  this  tioint  he  was  inter- 
rupted by  the  bystanders,  and  his  revolver 
taken  from  him  after  some  considerable  ef- 
fort. These  In  brief  are  the  acts  shown  by 
the  state,  and  It  seems  to  us  that  they  plain- 
ly constitute  an  assault  An  assault  Is  de- 
fined by  the  Code  to  be  an  attempt  In  a  rude, 
Insolent,  and  augry  manner  unlawfully  to 
touch,  strike,  beat,  or  wound  another  person, 
coupled  with  a  present  ability  to  carry  such 
attempt  Into  execution.  While  It  is  true  that 
under  this  defiultlon  of  an  assault  as  under 
the  common-law  definition  of  that  offense, 
there  must  be  some  physical  effort  to  carry 
into  execution  the  violence  menaced  before  it 
can  be  said  an  assault  has  been  committed, 
it  is  also  true  that  the  question  does  not 
depend  upon  the  degree  of  effort  put  forth, 
nor  upon  how  far  the  defendant  had  gone 
towards  the  accomplishment  of  his  purpose. 
The  line  between  violence  menaced,  and  vio- 
lence actually  begun  may  be  a  narrow 
one,  yet  when  It  is  apparent  that  the 
defendant's  acts  If  not  stopped  or  diverted 
will  lead  to  the  corporal  hurt  of  another,  tlw 
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execution  of  the  purpose  has  begun,  and  there 
Is  a  sufficient  attempt  to  satisfy  the  definition 
of  the  statute.  Here  It  seems  to  us  clear 
that  the  acts  of  the  defendant  had  proceeded 
beyond  mere  menaces.  He  had  not  only 
made  tUreats  of  violence,  but  he  advanced 
towards  the  person  threatened,  proceeded  to 
draw  his  revolver,  and  ceased  only  from  his 
design  when  compelled  to  cease  by  the  In- 
terference of  third  persons.  This  was  at 
least  an  apparent  attempt  to  carry  Into  exe- 
cution the  violence  menaced ;  and  the  ques-. 
tlon  of  the  defendant's  guilt  or  Innocence 
was  projierly  submitted  to  the  jury. 

When  the  case  was  called  for  trial.  It  was 
discovered  that  the  Information  was  missing. 
After  search  it  was  believed  to  be  Irretriev- 
ably lost,  whereupon  the  court  permitted 
another  Information  to  be  filed  In  the  place 
of  the  missing  one.  This  last  Information 
was  given  a  new  case  number  by  the  clerk 
of  the  court,  the  defendant  was  required  to 
plead  anew  thereto,  and  the  case  proceeded 
as  If  a  new  proceeding  had  been  Instituted. 
The  appellant  now  Insists  that  It  was  the 
Institution  of  a  new  proceeding  against  him, 
and  that  the  court  erred  In  taxing  against 
him  the  cost  of  the  original  proceeding  and 
the  costs  of  the  preliminary  examination  on 
which  the  first  Information  was  based.  But 
we  think  the  appellant  is  mistaken  In  assert- 
ing that  the  filing  of  the  second  Information 
was  the  institution  of  a  new  proceeding. 
This  was  in  effect  a  mere  continuation  of 
the  original  case.  If  In  any  stage  of  a  crimi- 
nal proceeding  the  Indictment  or  information 
becomes  lost  or  destroyed  the  court  has  power 
to  direct  a  substitution.  The  substituted  In- 
dictment or  Infoi-matlon  should  be  a  correct 
copy  of  the  original,  if  possible;  but  If  the 
data  on  hand  is  not  sufficient  from  which 
to  make  an  exact  copy,  a  copy  as  near  as 
may  be  Is  sufficient.  To  substituto  was  in 
effect  what  was  done  in  this  case.  While  the 
court  took  the  precaution  to  require  the  de- 
fendant to  plead  over,  this  was  unnecessary. 
It  would  have  been  proper  for  the  court  to 
have  ordered  the  substitution  made  and 
directed  the  case  to  continue  as  If  on  the 
original  information.  But  since  the  proce- 
dure followed  had  this  effect  it  was  not  error 
to  tax  the  costs  of  the  entire  proceeding  to 
the  defendant  as  part  of  the  Judgment  im- 
posed upon  him.  The  court  permitted  the 
state  to  show  that  the  appellant  had  stated 
when  speaking  of  the  alleged  assault  on  the 
next  day  after  Its  occurrence  that  "he  mighty 
near  .killed  George  Simpson,"  (Simpson  be- 
ing the  prosecuting  witness).  It  was  objected 
to  this  in  the  court  below  that  it  was  im- 
material and  did  not  tend  to  prove  any  of 
the  Issues  In  the  case,  and  this  contention 
Is  made  In  this  court.  The  statement  was 
properly  admitted.  One  of  the  Issues  In  the 
case  was  whether  the  acts  of  the  appellant 
was  violence  only  menaced,  or  violence  actu- 
ally begun,  and  to  determine  this  the  pur- 
imi-'c  of  the  appcllaut  at  the  time  the  alleged 


assault  was  made  was  a  material  Inquiry. 
This  evidence  tended  to  show  the  appellant's 
purpose  at  that  tlme^  and  was  admissible 
for  that  reason. 

The  Instructions  of  the  court  were  fair, 
and  we  find  no  error  in  any  of  the  matters 
complained  of  In  the  assignments  pertaining 
to  them. 

The  judgment  Is  affirmed. 

MOUNT,  C.  J.,  and  HADLEX,  BOOT. 
CROW,  and  DUNBAR,  JJ^  concur. 

m  Wash.  «20) 
HOTEL  CO.  V.  MERCHANTS*  ICE  &  FUEL 
CO. 

(Supreme    Court    of     Washington.    Feb.    16, 
1906.) 

1.  Appeai,  —  Recobd  —  Necessity  of  State- 
ment OF  Facts. 

Where  there  is  no  statement  of  facts  In  the 
record,  arguments  based  on  purported  quota- 
tions from  the  evidence  incorporated  in  appel- 
lant's brief  must  be  ignored. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  2433.] 

2.  Same— Ebkors  Reviewable. 

Where  the  entire  90  days  within  which  a 
statement  of  facts  could  have  been  served  and 
filed,  even  if  an  extension  of  time  had  been 
given,  have  expired,  the  Supreme  Court  will  not 
review  orders  of  the  trial  court  refusing  to 
grant  such  extension. 

[Ed.  Note.;— For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  $  64.J 

3.  Same— Absence  of  Statement. 

Where  on  appeal  from  a  judgment  In  an 
action  tried  by  the  court  there  is  no  statement 
of  facts  in  the  record,  the  only  question  which 
can  be  considered  is  whether  the  judgment  is 
warranted  by  the  findings. 

[Ed.  Note. — For  cases  in  point,  see  toL  3, 
Cent  Dig.  Appeal  and  Error,  §  2478.] 

4.  Judgment— Nominal  Damages — Findings 
—Support  op  Judgment. 

Findings  of  the  trial  court  showing  a  tech- 
nical breach  of  contract,  but  failing  to  show 
what  damage,  if  any,  has  been  sustained  there- 
by, support  a  judgment  for  nominal  damages. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; George  W.  Belt,  Judge. 

Action  by  the  Hotel  Company  against  the 
Merchants'  Ice  &  Fuel  Company.  From  the 
judgment  rendered  in  its  favor  for  nominal 
damages,   plaintiff  appeals.    Affirmed. 

Samuel  R.  Stem,  for  appellant  Post, 
Avery  &  Higgins,  for  respondent 

CROW,  J.  On  AprU  11,  1902,  appellant, 
the  Hotel  Company,  and  respondent.  Mer- 
chants' Ice  &  Fuel  Company,  both  corpora- 
tions, of  Spokane,  Wash.,  ent^ed  into  a  written 
contract,  whereby  respondent  agreed  to  sell 
and  deliver  to  appellant,  during  the  15  months 
immediately  succeeding,  1,500  C(mh]s  of  wood, 
at  the  price  of  $3.50  per  cord,  payable  upon 
the  1st  day  of  each  month  thereafter  as  the 
wood  was  delivered.  Appellant  instituted 
this  action  to  recover  damages  for  a  breach 
of  said  contract,  claiming  that  all  of  said 
wood   had    not   been   delivered   within    said 
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Ume,  althongh  demand  bad  been  made  there- 
for; tbatonly  707%  cords  had  been  deliver- 
ed; and  tbat  damages  bad  resulted  to  appel- 
lant in  tbe  sum  of  ?705.  On  trial  of  tbe  is- 
sues Joined,  findings  of  fact  were  made  from 
wblcb  it  appears  tbat  during  tbe  first  8 
montbs  appellant  requested  tbe  delivery  of 
wood  thereunder,  but  tbat  respondent  either 
would  not,  or  could  not  deliver  sufficient 
wood  per  month  to  run  said  hotel,  but  tbat 
tliereafter  until  July  11,  1003,  respondent 
furnished  each  month  within  said  time  all 
wood  requested,  or  required  by  appellant; 
that  tbe  total  amount  of  wood  so  furnished 
was  007>4  cords;  tbat  during  tbe  montbs  in 
wliich  no  wood  was  furnished  under  said 
contract,  appellant  did  not  purchase  wood 
elsewhere  for  tbe  purpose  of  making  good 
said  default;  that  tbe  evidence  did  not  dis- 
close at  what  particular  time  default  was 
made,  nor  what  deficiency  of  wood  occurred 
during  any  of  said  montbs;  tbat  from  No- 
vember 12,  1902,  until  July  11,  1903,  respond- 
ent did  not  refuse  to  furnish  during  each 
month  sufficient  wood  to  run  said  hotel,  nor 
did  appellant  during  any  of  said  months  de- 
mand wood  tbat  was  not  furnished  or  de- 
livered by  respondent  The  findings  fall  to 
show  tbe  value  of  any  wood  purchased  by 
appellant  from  otlier  parties  during  the  pe- 
riod covered  by  said  contract.  Upon  these 
finAlngs  the  court  made  conclusions  of  law 
to  the  effect  (1)  tbat  there  bad  been  a  tech- 
nical breach  of  said  contract  on  the  part  of 
respondent,  but  that  appellant  liad  not  suf- 
fered any  substantial  damage  by  reason  there- 
of; (2)  tbnt  appellant  should  recover  nominal 
damages  in  tbe  sum  of  $5;  (3)  tbat  respond- 
ent was  not  obliged  by  said  contract  to  de- 
liver any  wood  after  July  11,  1903.  Upon 
these  findings  and  conclusions,  Judgment  was 
entered  in  favor  of  appellant  in  tbe  sum  of 
$5  and  costs,  and  this  appeal  has  t)een  taken. 
Appellant's  brief  contains  many  arguments 
and  statements  which  we  cannot  consider,  as 
tbey  are  based  upon  purported  evidence 
claimed  to  have  been  admitted,  which  Is  not 
properly  before  us,  there  being  no  statement 
of  facts  in  tbe  record.  From  orders  con- 
tained in  tbe  transcript.  It  appears  that,  after 
the  expiration  of  tbe  30  days  allowed  for  pro- 
posing a  statement  of  facts,  and  within  60 
days  after  the  time  for  appeal  had  been  run- 
nlog,  appellant  made  two  applications  for 
extensions  of  the  time  within  which  to  serve 
and  file  its  proposed  statement  of  facts. 
These  applications,  being  resisted  by  respond- 
ent, were  denied,  and  it  does  not  appear  that 


any  proposed  statement  of  facts  was  ever 
filed,  served,  or  certified.  Tbe  appellant 
bas  Incorporated  in  its  brief  what  purports 
to  be  quotations  from  evidence  of  witnesses 
present  at  the  trial,  and  bases  many  of  its 
argiunents  upon  such  supposed  evidence,  all 
of  wblcb  we  must  of  necessity  Ignore.  Ap- 
pellant contends  tbat  the  court  erred  (1)  in  re- 
fusing to  grant  Judgment  as  prayed  In  the 
complaint;  (2)  In  allowing  nominal  damages 
only;  (3)  in  refusing  to  grant  an  estention 
of  time  for  filing  and  serving  a  proposed 
statement  of  facts,  on  appellant's  first  ap- 
plication; (4)  in  refusing  to  grant  an  exten- 
sion of  time  on  appellant's  second  applica- 
tion. Bespondent  bas  moved  this  court  to 
strike  appnllant's  opening  brief,  dismiss  the 
appeal,  and  affirm  the  judgment,  on  numer- 
ous grounds.  By  reason  of  the  view  enter- 
tained by  us  on  tbe  merits,  It  will  not  be 
necessary  to  discuss  this  motion. 

By  its  third  and  fourth  assignments  of 
error  appellant  complains  of  tbe  action  of  the 
trial  court  in  twice  refusing  it  an  extension 
of  time  within  which  to  serve  and  file  a  pro- 
posed statement  of  facts.  It  would  be  an  idle 
proceeding  for  us  to  review  these  orders  on 
this  appeal,  because  no  order  wblcb  could 
now  be  made  would  be  of  any  benefit  to  appel- 
lant, tbe  entire  90  days  within  which  a  state- 
ment could  be  served  and  filed,  even  though 
an  extension  had  been  given,  having  long 
since  expired.  Crowley  v.  McDonough,  30 
Wash.  57,  70  Pac.  201. 

There  being  no  statement  of  facts,  the  only 
question  to  be  considered  Is  whether  tbe  Judg- 
ment is  warranted  by  tbe  findings.  We  think 
it  is.  It  Is  true,  the  court  found  a  technical 
breach  of  the  contract  on  tbe  part  of  respond- 
ent, in  that  respondent  did  not  furnish  tbe 
entire  1,500  cords  of  wood;  but  the  findings 
utterly  fail  to  show  what  damage,  if  any, 
bad  been  sustained  by  appellant  by  reason  of 
such  technical  breach  of  contract.  In  its 
brief  tbe  appellant  bases  its  contention  for 
damages  on  what  it  claims  was  proven  by  the 
evidence;  but  as  there  is  no  evidence  before 
us,  we  cannot  consider  such  argument.  On 
tbe  findings  made,  the  only  Judgment  which 
tbe  court  could  enter  in  favor  of  appellant 
was  one  for  nominal  damages,  which  was 
done. 

The  Judgment  Is  affirmed. 

MOUNT,  C.  X,  and  DUNBAR,  ROOT,  and 
HADLET,  JJ.,  concur.  FULLERTON  and 
KUDKIN,  JJ.,  concur  in  the  result 
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(41  Wash.  604) 

PROSSBR  ▼.  FINN. 

(Sapreme    Court    of    Washington.    Feb.    14, 
1006.) 

PX7BI.I0  Lards— Timber  Cultobe  Claims— 
RiOBT  OF  Entbt. 

Rev.  St.  U.  S.  8  452  [U.  S.  Comp.  St  1901, 
p.  257J  provides  that  the  officers  and  emploj&i 
in  the  General  Land  Office  are  prohibited  from 
purchasing  or  becoming  interested  in  any  of 
the  public  land,  and  any  person  violating  the 
section  shall  be  forthwith  removed  from  office. 
Held,  that  under  such  section  a  special  timber 
agent  appointed  by  the  Commissioner  of  the 
Cieneral  Land  Office  was  disqualified  to  make  a 
timber  culture  entry  on  land  belonging  to  the 
United  States. 

Appeal  from  Superior  Court,  Takima  Coun- 
ty; H.  B.  Rigg,  Judge. 

Action  by  William  F.  Prosser  against 
George  L.  Finn.  From  a  Judgment  In  favor 
of  defendant,  plaintiff  appeals.    Affirmed. 

Reavis,  Tborp  &  Wheeler,  for  appellant 
Rudkin  &  Lubman,  for  respondent 

MOUNT,  C.  J.  Plaintiff  brought  this  ac- 
tion, praying  that  be  be  decreed  the  owner 
of  a  certain  described  quarter  section  of 
land  In  Yakima  county.  The  lower  court 
sustained  a  general  demurrer  to  the  com- 
plaint Plaintltt  elected  to  stand  upon  the 
allegations  of  the  complaint  and  the  cause 
was  dismissed.    Plaintiff  appeals. 

The  facts  stated  In  the  complaint  are  In 
substance  as  follows:  On  October  18.  1882, 
appellant  made  a  timber  culture  entry  on 
the  land  In  question  at  the  United  States 
land  office  at  North  Xaklma,  Wash.  At  the 
time  he  made  this  entry  he  was  a  special 
timber  agent  having  been  appointed  by  the 
Commissioner  of  the  General  Land  Office  on 
July  26,  1880.  His  term  of  office  as  such 
special  agent  expired  In  the  year  1885. 
After  filing  upon  the  land,  he  commenced 
Improving  and  cultivating  and  growing  trees 
thereon  and  complied  diligently  with  the 
timber  culture  law.  He  spent  considerable 
sums  of  money  In  planting  and  replanting 
trees  and  in  coijstructing  ditches  to  Irrigate 
the  land,  until  the  year  1889.  On  the  28th 
day  of  October,  1889,  one  John  A.  Walker 
filed  a  contest  In  the  local  United  States  land 
office  at  North  Yakima  against  the  entry  of 
appellant  upon  the  ground  that  appellant 
had  not  complied  with  tbe  timber  culture 
entry  law,  and  subsequently  on  December  9, 
1889.  said  Walker  filed  a  supplemental  affi- 
davit alleging  that  appellant  was  Incompe- 
tent to  make  the  original  timber  culture  en- 
try because  he  was  at  the  time  of  the  entry 
a  special  agent  or  timber  inspector  appointed 
by  the  Commissioner  of  the  General  Land 
Office.  Upon  the  hearing  of  this  contest,  the 
local  land  office  found  that  the  appellant  bad 
tn  good  faith  endeavored  to  comply  with 
the  law  and  that  no  bad  faith  could  be  Im- 
puted to  blm;  that  he  had  expended  con- 
siderable time  and  money  attempting  to  grow 
timber;  that  tbe  contestant  John  A  Walker, 


had  known  several  years  before  the  contest 
was  instituted  that  the  appellant  at  the 
time  of  the  entry,  was  a  special  agent  in 
the  land  department  and  that  said  Walker 
stood  by  and  saw  the  cultivation  and  Im- 
provement going  on  and  knew  of  the  ex- 
penditures being  made  by  the  appellant  on 
the  land  in  controversy  until  18S9,  when  the 
land  had  trebled  In  value  by  reason  of  the 
improvements  made  thereon;  but  held  that 
the  entry  originally  made  was  prohibited 
by  section  452  of  the  United  States  Revised 
Statutes  [U.  S.  Comp.  St  1901,  p.  257],  and 
for  that  reason  canceled  the  entry.  From 
this  decision  of  the  local  land  office,  appel- 
lant appealed  to  the  Commissioner  of  the 
General  United  States  Land  Office,  where 
the  judgment  was  affirmed  on  the  g^round 
that  the  appellant  was  a  special  agent  at  the 
time  of  the  initiation  of  his  entry.  An  ap- 
peal was  thereupon  taken  to  the  Secretary  of 
the  Interior,  and  that  officer,  by  bis  first 
assistant,  reversed  tbe  decision  of  the  Com- 
missioner of  the  General  Land  Office  and 
directed  a  dismissal  of  tbe  contest,  and  held 
that  appellant  was  entitled  to  tbe  land.  Up- 
on petition  for  review,  which  was  heard  by 
the  succeeding  Secretary  of  the  Interior, 
the  decision  of  the  former  secretary  was  re- 
versed, and  the  decision  of  the  Commissioner 
of  tbe  General  Land  Office  was  affirmed, 
with  directions  to  the  local  land  officers  to 
cancel  the  entry  of  appellant  Thereafter 
said  John  A.  Walker  filed  upon  the  land. 
Subsequently  his  filing  was  successfully  con- 
tested by  George  F.  Finn,  respondent  in  this 
action.  Mr.  'Finn  thereupon  filed  upon  the 
land  In  controversy,  and  In  due  time  made 
final  proof  and  received  a  patent  from  the 
government  of  the  United  States.  The  com- 
plaint alleges  that  tbe  respondent  had  no- 
tice and  knowledge  of  all  of  appellant's  Im- 
provements and  expenditures,  equities,  and 
rightful  claims  to  the  land,  prior  to  the 
time  respondent  filed  on  the  land  In  questton. 
Section  452,  Rev.  St  U.  S.,  provides:  "The 
officers,  clerks,  and  employees  In  tbe  general 
land  office  are  prohibited  from  directly  or 
Indirectly  purchasing  or  becoming  Interested 
In  the  purchase  of  any  of  the  public  land,  and 
any  person  who  violates  this  section  shall 
forthwith  be  removed  from  office."  Under  the 
provisions  of  this  section.  It  is  perfectly  clear 
tbat  appellant  being  a  special  agent  and  In 
the  employ  of  the  General  Land  Office,  was 
prohibited  from  making  an  entry  upon  tbe 
land  at  the  time  the  original  entry  was  made. 
His  entry  was  therefore  Invalid.  In  addition 
to  the  plain  terms  of  the  statute,  the  land 
department  of  the  government  has  held  since 
the  year  1876,  which  was  long  prior  to  the 
entry  of  the  appellant  that  registers  and  re- 
ceivers, their  clerks  and  employes,  and  all 
persons  Intimately  connected  with  such  offi- 
cers, were  included  within  the  terms  of  the 
statute  and  were  prohibited  from  making  en- 
tries  on   public   lands.    Nebraska   t.    Dor- 
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rinston,  2  Copp,  Pub.  Land  Laws,  64T.  In 
1890,  tbe  Commissioner  of  tbe  General  Land 
Office  beld  tbat  tbe  section  above  quoted  ap- 
plied to  an  employe  In  tbe  office  of  tbe  sur- 
veyor general  of  tbe  district  In  wbicb  tbe 
land  was  situated.  Herbert  McMicken  et 
al.,  10  Land  Dec.  Dep.  Int  97,  11  Land.  Dec. 
Dep.  Int.  96;  Circular  Letter,  Sept.  15, 1890. 11 
Land  Dec.  Dep.  Int  348.  Tbis  construction  of 
tbe  statute  appears  to  bave  been  followed 
by  tbe  land  department  ever  since  tbat  time. 
Muller  V.  Coleman,  18  Land  Dec.  Dep.  Int. 
394; 'Robert  J.  Watson,  33  Lnnd  Dec.  Dep. 
Int.  435.  decided  Feb.  25,  1905.  All  tbese 
decisloBs  are  clearly  rigbt. 

Tbe  only  case  cited  wbicb  sbows  a  con- 
struction of  tbe  statute  by  tbe  land  depart- 
ment different  from  tbese  cases  is  Grandy  v. 
Bedell,  2  Land  Dec.  Dep.  Int.  314.  wbicb  ap- 
pears never  to  bave  been  followed,  because  it 
was  clearly  against  tbe  plain  provisions  of  tbe 
statute  upon  tbe  point  under  consideration. 
It  Is  true  tbis  last  named  case  was  decided 
prior  to  tbe  entry  of  the  appellant  upon  tbe 
land  In  question.  It  is  also  true  tbat  appel- 
lant bad,  prior  to  bis  entry,' received  a  letter 
from  tbe  Commissioner  of  tbe  General  Land 
Office,  to  tbe  effect  tbat  tbe  provisions  of 
section  452,  Rev.  St  U.  S.,  did  not  apply  to 
special  agents:  but  this  letter  bad  reference 
to  a  case  wbere  appellant  had  made  anotbei; 
filing  upon  another  piece  of  land  prior  to 
bis  appointment  as  special  agent  and  sought 
to,  and  did  afterwards,  make  final  proof 
tbereon.  It  was  not  written  In  contemplation 
of  an  original  entry  of  a  new  tract  of  land. 
Under  tbe  plain  terms  of  the  statute  the 
advice  was  erroneous  and  no  rights  were 
acquired  In  violation  of  the  law.  If  tbe  ap- 
pellant's rights  under  the  law  have  been 
•erroneously  denied  by  tbe  land  department, 
he  may  obtain  redress  in  the  courts.  But 
wbere  no  error  has  been  made  in  tbe  cancel- 
ation of  bis  entry,  and  no  legal  rights  bave 
been  denied  blm  by  tbe  land  department,  tbe 
ruling  of  tbat  department  is  conclusive,  and 
be  cannot  be  beard  to  complain  against  one 
who  was  In  no  wise  connected  with  tbe 
matters  in  controversy.  Sbepley  ▼.  Cowan, 
91  U.  8.  330,  23  L.  Ed.  424. 

This  respondent  apparently  bad  no  con- 
nection with  the  case  of  Walker  v.  Prosser, 
and  was  not  Interested  therein  until  long 
after  tbe  entry  of  appellant  bad  been  cancel- 
led. After  Mr.  Walker  succeeded  In  bis  con- 
test, and  bad  filed  on  tbe  land,  and  by  some 
default  not  shown  bad  forfeited  bis  entry, 
then  Ibis  respondent,  with  notice  of  all  the 
proceedings,  was  permitted  to  file  upon  the 
land  and  acquire  patent  thereto.  No  reason 
Is  shown  In  tbe  complaint  why  tbe  respond- 
ent should  be  beld  to  be  a  trustee  of  the  title 
for  the  benefit  of  appellant,  except  the  mere 
fact  tbat,  at  tbe  time  respondent  filed  on  tbe 
land,  be  knew  that  the  appellant  claimed 
some  Interest  therein  by  reason  of  Improve- 
ments  made  many  years  before.    But   re- 


spondent also  knew,  necessarily,  tbat  appel- 
lant bad  no  legal  claim  to  tbe  land, 
because  suCh  claim  bad  long  since  been  ter^ 
mlnated  adversely  to  blm  by  a  tribunal  com- 
petent for  that  purpose. 

We  think  the  complaint  for  tbese  reasons 
falls  to  state  a  cause  of  action  against  tbe 
respondent  Tbe  judgment  Is  therefore  af- 
firmed. 

• 

HADLEY,  FULLERTON,  BOOT,  and 
CROW,  JJ.,  concur. 


(41  Wash.  68S) 

ROADS  V.  STANGAIR. 

(Supreme  Court  of   Washington.    Feb.  7, 
1906.) 

L  BouNDAKiES — Location  of  Cobnebs — Best 

Evidence — Monuuekts. 

The  monument  established  by  the  United 
States  surveyor  is  the  best  and  primary  evi- 
dence of  tbe  location  of  a  comer,  and  controls 
over  field  notes  or  any  other  class  of  proof. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Boundaries.  H  14-19.] 

2.  Saue — Field  Notes  as  Evidence. 

Where  the  marks  of  the  government  sur- 
vey are  obliterated,  and  the  comers  cannot  be 
located  by  witnesses,  the  measurements  indicted 
in  the  field  notes  of  the  survey  control. 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent  Dig.  Boundaries,  i  64.] 

3.  Same. 

Where  a  deputy  United  States  surveyor 
who  made  an  original  survey  could  not  explain 
the  discrepancy  between  his  field  notes  and  those 
returned  by  him  to  the  surveyor  general,  the 
former  notes  do  not  control  the  latter  notes 
on  file  in  the  surveyor  general's  office. 

4.  Saub  —  Pbcceedings  to  Establish  a 
Boondaby — Appointment  or  Commission- 
ebb — Discbetion  of  Cotnrr. 

In  proceedings  to  establish  a  lost  boundary, 
the  appointment  of  commissioners  provided  for 
by  Ballinger's  Ann.  Codes  &  St  §  56G8,  to  es- 
tablish the  boundary,  is  within  the  discretion 
of  the  court 

Appeal  from  Superior  Court,  Clarke  Coun- 
ty; W.  W.  McCredle,  Judge. 

Proceedings  by  John  Roads  against  James 
Stangair.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

H.  0.  Leiser  and  E.  M.  Green,  for  appel- 
lant A.  L.  Miller  and  W.  W.  Sparks,  for 
respondent 

RUDKIN,  X  Tbis  was  a  proceeding  to  es- 
tablish a  lost  boundary  under  section  5667, 
Ballinger's  Ann.  Codes  &  St  A  determina- 
tion of  tbe  issue  between  tbe  parties  depends 
solely  upon  the  true  location  of  the  northeast 
comer  of  the  John  Stangair  donation  claim; 
It  being  admitted  tbat  the  respondent  owns 
tbe  land  described  In  bis  complaint  lying  im^ 
mediately  to  the  north  of  tbe  north  line  of 
said  donation  claim,  and  the  appellant  the 
adjoining  land  lying  immediately  to  the  south 
of*  said  line.  The  testimony  in  tlie  case  is 
uncertain  rather  than  conflicting.  Tbe  re- 
spondent contends  tbat  tbe  northeast  corner 
of  tlie  Stangair  donation  claim  was  originally 
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located  6.54  cbalna  north  of  the  northwest 
corner  of  the  Wm.  F.  Crate  donation  claim; 
whereas,  the  appellant  claims  that  the  orig- 
inal and  true  location  was  9.61  chains  north 
of  the  northwest  comer  of  said  Crate  dona- 
tion claim.  The  monument  established  by 
the  United  States  surveyor  at  the  comer  in 
dispute  would  be  the  best  and  primary  evi- 
dence of  the  true  location,  and  would  con- 
trol over  field  notes  or  any  other  class  of 
proof.  Cadeau  v.  Elliott,  7  Wash.  205,  34 
Pac.  916;  Hubbard  v.  Dusy,  80  Cal.  281,  22 
Pac.  214;  Knoll  v.  Randolph  (Neb.)  92  N. 
W.  195 ;  Clark  v.  Thombury,  Id.  1056. 

It  is  conceded  that  all  trace  of  the  original 
monument  and  survey  bas  been  obliterated, 
and  no  witness,  excepting  the  surveyor  Van 
Vleet,  whose  testimony  will  be  referred  to 
presently,  pretended  to  be  able  to  Identify  the 
location  of  the  original  comer.  The  respon- 
dent offered  in  evidence  a  certified  copy  of 
the  field  notes  on  file  and  of  record  in  the 
surveyor  general's  office  of  this  state,  and  it 
is  apparently  conceded  that  a  survey  made  in 
accordance  with  these  field  notes  will  es- 
tablish the  disputed  comer  6.54  chains  nortb 
of  the  northwest  comer  of  the  Crate  dona- 
tion claim,  as  contended  for  by  tbe  respon- 
aent.  "Of  course,  if  the  location  of  the 
corners  by  the  original  government  survey 
can  be  ascertained,  they  are  not  to  be  moved, 
but  will  control  all  other  surreys;  but  wben 
the  marks  of  the  government  survey  have 
been  obliterated,  and  the  location  of  the 
corners  by  that  survey  cannot  be  established 
by  witnesses  who  know  where  they  were  lo- 
cated, resort  must  be  had  to  other  evidence, 
and,  in  the  absence  of  any  other  proof,  the 
measurements  Indicated  by  the  field  notes  of 
the  government  survey  must  control."  Clark 
V.  Thomburg,  supra.  Such  is  the  case  here, 
xhe  appellant,  on  the  other  hand,  offered  In 
evidence  the  field  notes  kept  by  the  deputy 
United  States  surveyor,  who  made  the  orig- 
inal survey.  These  field  notes  were  received 
in  evidence,  over  objection.  According  to 
them  it  is  apparently  conceded  that  the  dis- 
puted corner  would  be  located  9.61  chains 
north  of  the  northwest  comer  of  the  Crate 
donation  claim  as  contended  for  by  the  ap- 
pellant In  fact  the  controversy  over  the 
boundary  In  question  seems  to  have  arisen 
largely  by  reason  of  a  survey  made  from 
these  notes  some  10  years  ago.  On  cross- 
examination  the  deputy  surveyor  testified: 
"That  he  had  no  independent  recollection  of 
how  he  made  the  survey  and  could  not  re- 
member as  to  the  location  of  the  corners 
other  thin  as  shown  by  his  notes.  Tlint  in 
running  north  on  the  west  line  of  the  Stan- 
galr  D.  Ik  C.  he  made  a  mistake  and  ran 
too  far  north  and  found  be  was  getting 
too  much  land,  and  so  dropped  back  about 
3  chains  and  established  the  northwest 
comer  of  said  claim.  That  he  cannot  fell 
or  explain  why  the  notes  in  the  surveyor 


general's  ofiBce  run  in  an  opposite  direc- 
tion from  tbe  notes  kept  by  himself,  unless 
he  had  reversed  it  In  making  his  report,  nor 
could  be  explain  why  tbe  distances  were 
different  from  those  certified  by  him,  nor 
could  he  tell  why  the  bearing  trees  were  not 
tbe  same  at  either  corner,  as  to  distance,  or 
bearings,  in  the  government  notes  and  those 
used  by  witness, .  nor  could  he  tell  or  explain 
why  he  had  run  the  north  line  2.61  chains 
north  of  a  true  east  line  as  shown  by  bis 
field  notes  in  going  a  distance  of  14.50  chains, 
from  the  northwest  corner  of  said  Stahgair 
D.  L.  C  but  that  bis  field  notes  showed  that 
he  had  done  so;  that  he  bad  not  been  on 
said  premises  since  be  ran  tbe  lines  in  1856 
and  knew  nothing  about  the  comers  or  the 
witness  trees  at  the  present  time.  That  he 
had  no  personal  recollection  of  any  corner 
or  bearings  made  at  that  time  except  as  be 
refreshed  bis  memory  from  his  own  notes." 
This  survey  was  made  some  50  years  ago, 
and,  inasmuch  as  tbe  witness  cannot  explain 
the  discrepancies  between  bis  own  field  notes 
and  those  returned  by  him  to  his  superior 
officer,  this  court  will  not  undertake  to  do 
so.  It  might  be  suggested,  however,  that  tbe 
witness  may  have  found  it  necessary  to  make 
some  changes  in  the  survey  before  reporting 
to  the  surveyor  general,  and  that  such  chang- 
es were  not  indicated  on  tbe  field  notes  re- 
tained by  him.  In  any  event  such  testimony 
as  this  cannot  be  permitted  to  overturn  tbe 
official  record  of  tbe  survey  on  file  in  the 
proper  office.  From  the  entire  testimony  in 
tne  case  we  are  satisfied  that  tbe  court  was 
fully  warranted  in  establishing  tbe  comer 
in  accordance  with  the  field  notes  from  tlie 
surveyor  general's  office,  in  tbe  absence  of 
any  other  satisfactory  proof. 

It  Is  assigned  as  error  that  the  court  shonld 
have  appointed  commissioners  to  ascertain 
and  fix  the  boundary,  as  prescribed  in  sec- 
tion 5668,  Ballinger's  Ann.  Codes  &  St  Tbe 
appointment  of  such  commissioners  rests  In 
tne  discretion  of  tbe  trial  court,  and  Its  rul- 
ing on  that  question  is  not  subject  to  review 
here. 

The  exclusion  of  the  declaration  of  the  ap- 
pellant's father  as  to  the  boundary  line,  the 
father  being  dead,  is  also  assigned  as  error. 
One  witness  was  permitted  to  testify  to  such 
declarations,  and,  even  if  they  were  compe- 
tent they  were  so  general  in  their  character 
that  they  could  not  affect  the  result  on  the 
merits.  The  showing  of  newly  discovered 
evidence  in  support  of  the  motion  for  a  new 
trial  was  wholly  insufficient  and  the  motion 
was  properly  denied. 

There  is  no  error  in  the  record;  the  jndg- 
ment  is  affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  HAtJUST, 
FULLERTON,  CROW,  and  ROOT,  JX,  con- 
cur. 
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CONINE  y.  OLTMPIA  liOGGING  CO. 
(Supreme  Court  of  Washington.    Feb.  28,  1906.) 

1.  Masteb  and  Servant— Injdrt  to  Sbbtant 
— ^Neoligenci— Question  fob  Jubt. 

In  an  action  f«T  injuries  to  a  servant  owing 
to  the  starting  of  a  logging  engine  without 
warning  him,  held,  that  the  question  whether 
the  whistle  on  the  engine  provided  for  the 
purpose  of  giving  warning  of  the  starting  of  the 
engine  was  a  sufficient  protection  to  plaintiff, 
was  one  for  the  jury. 

2.  Same  —  Fellow  Servants  —  Neolioencb 
concubbino  with  that  of  master. 

A  master  is  liable  for  injuries  to  a  serv- 
ant owing  to  his  negligence  concurring  with 
that  of  a  fellow  servant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.    Master  and  Servant,  §§  515-520.] 

3.  Tbial— Motion  fob  Nonsott— Waives. 

Where  defendant  after  the  overruling  of 
a  motion  for  a  nonsuit  proceeded  to  introduce 
evidence  in  his  own  behalf  he  waived  his  right 
to  stand  upon  the  motion. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  g  982.] 

Fnllerton,  J.,  dissenting. 

Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  Linn,  Judge. 

Action  by  Cloyce  D.  Conine  against  the 
Olympla  Logging  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
flmied. 

G.  C.  Israel,  for  appellant.  Phil  Skillman 
and  J.  W.  Robinson,  for  respondent 

UADLEX,  J.  This  cause  was  once  before 
appealed  to  this  court,  and  was  reported  In 
36  Wash.  345,  78  Pac.  932.  The  former 
appeal  was  determined  apou  demurrer  to 
the  complaint,  and  for  a  statement  of  the 
averments  of  the  complaint  we  refer  to  the 
former  opinion.  The  trial  court  bad  sus- 
tained tbe  demurrer,  on  the  ground  that  no 
negligence  was  charged  to  tbe  defendant,  and 
that  tbe  negligence  shown  was  that  of  a  fel- 
low servant  This  court  was,  however,  of 
tbe  opinion  that  as  against  demurrer,  the 
complaint,  because  of  the  particular  situa- 
tion, did  charge  actionable  negligence 
against  defendant.  In  that  it  was  charged 
tliat  defendant  negligently  failed  to  provide 
an  appliance  by  which  the  engineer  could 
signal  tbe  man  at  tbe  logs  that  be  was  about 
to  start  bis  engine  for  tbe  purpose  .of  mov- 
ing tbe  logs,  by  means  of  which  tbe  man 
at  tbe  logs  would  be  enabled  to  protect  him- 
self against  injury.  Accordingly,  tbe  judg- 
ment was  reversed,  and  the  cause  remanded, 
with  instructions  to  overrule  tbe  demurrer. 
Tbe  defendant  afterwards  answered  and  de- 
nied the  allegations  as  to  negligence.  The 
answer  also  alleges  that  the  injury  was  due 
to  plalntlfTs  contributory  negligence,  togeth- 
er with  the  negligence  of  a  fellow  servant 
Tbe  cause  was  tried  before  a  jury,  and  a 
verdict  was  returned  in  favor  of  plaintiff 
for  the  sum  of  $2,000,  for  which  amount 
judgment  was  entered,  and  tbe  defendant 
has  appealed. 


It  is  assigned  that  the  court  erred  In  deny* 
Ing  appellant's  motion  for  nonsuit  It  Is  con- 
tended that  tbe  proof  showed  that  appellant 
was  not  negligent  in  tbe  particular  wherein 
it  was  held  that  tbe  complaint  charged-  negli- 
gence; but  that  it  appeared  that  means  for 
signaling  from  tbe  engine  to  tbe  man  at  the 
logs  were  provided.  Tbe  testimony  discloses 
tbe  environment  of  respondent  much  as  de- 
scribed in  the  complaint.  His  situation  at 
the  logs  was  about  60  rods  from  what  was 
called  the  "road"  engine.  This  engine  was 
stationed  at  tbe  side  of  tbe  railroad  track, 
and  was  operated  to  draw  tbe  logs  from 
tbe  place  where  respondent  connected  them 
with  a  cable  attachment  They  were  drawn 
down  to  the  railroad  in  this  maimer  for  tbe 
purpose  of  being  loaded  npon  tbe  cars.  Re- 
simndent's  location  was  up  a  bill  from  that 
of  the  engineer  at  the  road  engine,  and  tbe 
hill  and  trees  Intervened  so  that  one  could  not 
see  from  one  location  to  the  other.  Close 
to  tbe  place  where  respondent  was  required 
to  attach  tbe  logs  was  stationed  another  en- 
gine, called  the  "yard"  engine.  This  was 
used  to  draw  tbe  logs  by  means  of  another 
cable  extending  back  Into  tbe  woods  to  points 
where  the  logs  were  cut  When  thus  drawn 
out  to  a  point  near  this  engine,  it  was  re- 
spondent's duty  to  attach  them  to  tbe  cable 
connected  with  tbe  road  engine,  for  the  pur- 
pose aforesaid.  A  wire  rope  extended  from  ■" 
near  respondent's  location  to  tbe  road  en- 
gine, which  was  attached  to  tbe  whistle  of 
the  latter  engine.  It  was  provided  in  order 
that  respondent  might  by  pulling  it  sound 
the  whistle  of  the  road  engine,  and  thus  sig- 
nal the  engineer  that  the  logs  were  attached 
and  ready  to  be  drawn.  The  engineer  was 
not  expected  to  start  tbe  engine  until  he  re- 
ceived such  a  signal,  which  by  rule  was  to 
be  one  sound  of  the  whistle.  There  was  no 
appliance  extending  from  the  road  engine 
to  respondent's  location,  whereby  tbe  engi- 
neer could  sound  a  signal  near  respondent 
that  the  engine  was  about  to  be  started.  The 
signaling  means  which  appellant  contends 
it  did  provide  were  that  the  engineer  should 
give  one  sound  of  tbe  whistle  at  the  engine 
as  a  notification  to  respondent  that  tbe  engine 
was  about  to  start  for  the  purpose  of  puhing 
tbe  logs.  This  signal  was  not  to  be  given 
and  the  engine  was  not  to  be  started  until 
respondent  had  first  given  tbe  signal  indica- 
ting that  all  was  in  readiness.  It  will  be 
observed  that  the  place  where  appellant  con- 
tends it  provided  a  signal  to  be  sounded  for 
respondent's  protection,  was  60  rods  distant 
from  him,  with  a  hill  and  trees  intervening 
between  bim  and  tbe  place.  Moreover,  in 
close  proximity  to  the  respondent  was  tbe 
yard  engine,  which,  the  evidence  shows,  was 
in  operation  at  tbe  time  of  tbe  accident  It 
was  also  shown  that  the  running  of  this 
engine  and  tbe  operation  of  its  cable  attach- 
ment made  much  noise.  Taking  into  account 
all  these  surroundings,  it  became  a  serious 
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question  whether  respondent,  even  by  the 
exercise  of  reasonable  care,  could  at  all 
times  hear  the  signal  sounded  beyond  the 
trees  and  down  the  hill  at  the  road  engine, 
60  rods  away.  He  says  he  gave  no  signal 
for  starting  the  engine,  and  that  be  heard 
none  that  it  was  about  to  be  started.  We 
said  In  the  former  opinion  that  if  signaling 
means  had  been  provided,  whereby  the  en- 
gineer could  have  signaled  respondent  that 
the  engine  was  about  to  start  when  It  did, 
respondent  might  thereby  have  been  warned 
of  his  danger,  and  thus  enabled  to  protect 
himself  from  injury.  It  Is  true,  the  com- 
plaint alleged  that  no  signaling  device  was 
provided  for  that  purpose;  but  if  the  proof 
showed  that  appellant  relied  upon  Its  engine 
whistle  60  rods  distant  from  respondent,  as 
furnishing  the  means  for  such  signal,  and 
that  It  was  Insufficient  under  the  surroundings 
for  reasonably  safe  reliance,  then  sufficient 
negligence  was  shown  for  the  consideration 
of  the  Jury.  The  intendment  of  the  averment 
of  the  complaint  that  no  means  were  provided 
for  the  engineer  to  sound  a  signal  at  respond- 
ent's location  was  fully  shown  by  respond- 
ent's proofs,  and  If  some  other  means  relied 
upon  by  appellant  to  effect  such  signal  pur- 
poses did  appear  in  the  evidence,  it  became 
a  question  for  the  jury  whether  the  appliance 
was  sufficient  under  all  the  circumstances. 
-  For  reasons  stated  In  the  former  opinion, 
we  thinic  that  imder  the  testimony  Introduced 
by  respondent  the  court  should  not  have 
held  as  a  matter  of  law,  upon  the  motion 
for  nonsuit,  that  the  cause  came  within  the 
fellow-servant  rule  which  exempts  the  master 
from  liability.  In  the  discharge  of  their 
particular  duties,  the  two  employes  were 
necessarily  so  situated  remote  from  each 
other  that  adequate  means  of  communication 
from  the  engineer  to  respondent  were  neces- 
sary in  order  that  respondent  might  assuredly 
receive  warning  of  danger  from  the  move- 
ment of  logs  about  to  be  made.  With  such 
adequate  warning  means  provided,  respondent 
might,  as  a  result  thereof,  have  been  enabled 
to  so  control  his  situation  as  to  escape  injury. 
For  appellant  to  have  been  held  free  of  negli- 
gence in  the  premises  as  a  matter  of  law. 
It  must  have  clearly  appeared  that  It  had 
provided  the  two  employes,  situated  as  they 
were  with  reference  to  each  other,  with  suf- 
ficient communicating  facilities  for  exer- 
cising such  immediate  influence  over  each 
other  as  was  necessary  to  enable  them  to 
reasonably  control  the  situation  with  respect 
to  safety.  In  other  words,  It  must  have 
clearly  appeared,  that  a  safe  place  was  pro- 
vided by  appellant  for  respondent  to  do  the 
work  he  was  assigned  to  do ;  that  his  injury 


was  in  no  sense  due  to  appellant's  neglect 
in  that  regard,  but  was  wholly  due  to  the 
neglect  of  a  fellow  servant,  before  the  court 
would  have  been  justified  In  withholding  the 
case  from  the  jury  on  the  ground  that  the  in- 
jury was  the  result  of  a  fellow  servant's 
negligence.  We  think  that  the  motion  for 
nonsuit  was  properly  denied. 

In  any  event,  whatever  may  have  been  the 
evidence  at  that  time,  appellant  did  not 
stand  upon  its  motion  for  nonsuit,  but  pro- 
ceeded to  introduce  evidence  In  its  own  be- 
half. Having  thus  waived  Its  right  to  stand 
upon  the  motion  for  nonsuit.  It  then  became 
necessary  to  consider  the  case  upon  the  whole 
evidence  Introduced  by  both  parties.  Port 
Townsend  v.  Lewis,  34  Wash.  413,  75  Pac. 
882;  Elmendorf  v.  Golden,  37  Wash.  604. 
80  Pac.  264.  Appellant  introduced  evidence 
that  the  engineer  did  sound  the  whistle  signal 
before  starting.  Under  appellant's  theory 
and  evidence,  there  was  therefore  no  neglect 
of  the  fellow  servant  by  way  of  falling  to 
use  the  signaling  means  provided.  If,  there- 
fore, there  was  neglect  of  the  fellow  servant. 
It  consisted  in  starting  the  engine  without 
first  receiving  a  signal  from  respondent  Re- 
spondent says  that  be  heard  no  starting  sig- 
nal. If,  therefore,  the  starting  signal  device 
was  Insufficient  to  meet  the  exigencies  of  re- 
spondent's situation,  there  was  negligence  of 
the  master  concurring  with  that  of  the  fellow 
servant  In  such  a  case,  the  master  Is  not 
excused.  Costa  v.  Pacific  Coast  Company,  26 
Wash.  138,  66  Pac.  398;  Brabon  v.  Seattle, 
20  Wash.  6,  09  Pac.  365.  See,  also,  authori- 
ties cited  In  those  opinions. 

Appellant  assigns  as  error  the  refusal  of 
the  court  to  give  certain  instmctions.  We 
think,  however,  that  the  Instructions  given 
fairly  and  fully,  submitted  the  case  to  the 
jury  within  our  views  as  above  set  forth,  and 
also  In  the  former  opinion.  We  believe  ap- 
pellant's requests  for  proper  Instructions  were 
sufficiently  covered  by  those  given,  and  that 
Its  rights  were  not  prejudiced  by  the  refusal 
to  instruct  in  the  exact  form  requested. 

No  questions  being  raised  as  to  the  extent 
of  respondent's  Injury,  the  amount  of  dam- 
ages awarded,  or  as  to  the  introduction  of 
evidence  at  the  trial,  the  Judgment  is  there- 
fore affirmed. 

MOUNT,  0.  J.,  and  DUNBAR,  J.,  concur. 
FUIXERTON,  J.,  dissents. 

CROW  and  ROOT,  JJ.  By  reason  of  the 
rulings  heretofore  announced  In  Conine  v. 
Olympla  Logging  Company,  36  Wash.  345, 
78  Pac.  932,  which  have  become  the  law  ot 
this  case,  we  concur  In  the  result 
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STATE  T.  WILSON  et  al. 
(Sopreme  Court  of  Washington.    Feb.  28, 1906.) 

1.  Labcent  —  ImvBMATioit  —  Evidence  — 
Variance. 

In  a  prosecution  under  Ballinger's  Ann. 
Codes  &  St.  i  7113,  providing  a  penalty  for  the 
larceny  of  neat  cattle,  and  section  7114,  pro- 
vidinK  that  when  neat  cattle  are  permitted  by 
the  owner  to  run  on  the  range,  proof  of  the 
possession  of  such  an  animal  by  the  person  ac- 
cused of  stealing  it  shall  be  prima  facie  evidence 
that  the  accused  acquired  possession  thereof 
recently,  and  shall  have  the  effect  of  throwing 
on  the  accused  the  burden  of  explaining  such 
possession,  where  there  was  evidence  that  the 
cattle  were  found  in  accused's  field,  and  that 
they  were  marked  and  branded  with  the  latters* 
mark  and  brand,  the  far't  that  they  were  so 
marked  and  branded  was  a  circumstance  bear- 
ing on  the  qnestion  of  intention  to  commit  the 
larceny  charged,  which  was  proper  for  the  con- 
sideration of  the  -jury  in  that  connection,  and 
it  did  not  necessarily  show  a  variance  from  the 
charge  of  larceny  because  it  may  have  tended 
to  show  that  accused  were  also  guilty  of  an- 
other and  distinct  offense  under  section  7125, 
defining  an  unlawful  branding. 

2.  Cbiminal  Law— Instructions. 

Where,  in  a  criminal  prosecution,  Instruc- 
tions given  bearing  on  the  question  of  intent 
comprehended  every  essential  idea  included  in  re- 
quested instructions,  the  refusal  to  give  such 
requested  instruction  was  not  error. 

(Ed.  Note.— For  cases  in  point,  sec  vol.  14, 
Cent.  Dig.  Criminal  Law,  §  2011.J 

3.  Same— New  Tbiai^Grounos— Sethno  out 
IK  Affidavit— Necessitt. 

UndeT  Ballinger's  Ann.  Codes  &  St  ^S 
6965,  6966,  relating  to  motions  for  new  trials  in 
criminal  cases,  and  providing  that  when  appli- 
cation for  a  new  trial  is  made  on  account  of 
misconduct  of  the  jury,  the  facts  on  which  it  is 
based  shall  be  set  out  in  an  affidavit,  an  affi- 
davit stating  that  affiant  was  "unable  to  secure 
any  member  of  said  jury  who  was  willing  to 
malce  an  affidavit  to  the  facts  herein  set  forth, 
but  that  no  member  of  the  jury  with  whom  he 
conversed  has  denied  the  truth  of  the  facts  as 
set  forth,"  did  not  sufficiently  show  that  it  was 
impossible  to  procure  affidavits  of  the  jurors, 
the  atlidavits  on  the  motion  dis-^losing  that  all 
the  jurors  must  have  bad  knowledge  of  a  state- 
ment alleged  to  have  been  made  in  the  jury 
room,  concerning  the  attempted  bribery  of  certain 
jurors  bv  representatives  of  accused,  and  in- 
cluded in  the  facts  set  forth,  and  hence  it  was 
not  error  to  refuse  to  permit  jurors  to  be  called 
to  testify  orally  as  to  such  alleged  statement. 

4.  Same— Disclaimeb  of  Connection  of  Ac- 
cused WITH  Misconduct— Necessity. 

Where  a  motion  for  new  trial  was  based  on 
the  ground  of  misconduct  of  the  jury,  directly 
traceable  to  the  charge  that  there  was  an  at- 
tempt at  bribery  in  behalf  of  the  accused,  the 
latter  could  not  take  advantage  of  such  mis- 
conduct without  submitting  their  own  sworn 
statement  that  they  were  in  no  way  connected 
with  the  alleged  facts  and  circumstances  lead- 
ing to  such  misconduct. 

6.  Same— Participation  in  Misconduct— Ef- 
fect. 

Where  the  complaining  party  participates 
in  misconduct  of  the  jury,  relief  by  new  trial  on 
the  ground  of  such  misconduct  will  not  be 
granted. 

Appeal  from  Superior  Court,  Tburston 
County;  0.  V.  Linn,  Judge. 

Albert  Wilson  and  Peter  Cnrrie  were  con- 
victed of  stealing  cattle,  and  appeaL  Af- 
firmed. 


G.  C.  Israel,  for  appellants.  Horatio  Ail- 
ing, for  the  State. 

HADLEY,  J.  The  defendants  In  this  ac- 
tion were  charged  Jointly  with  the  crime  of 
stealing  six  head  of  neat  cattle,  the  property 
of  one  McCorkle,  which  cattle  were  at  the 
time  running  at  large  upon  the  public  range 
in  Tburston  county.  The  defendants  were 
Jointly  tried,  and  a  verdict  of  guilty  returned. 
A  motion  for  new  trial  was  denied,  and  judg- 
ment was  entered  by  which  each  of  the  de- 
fendants was  sentenced  to  three  years'  im- 
prisonment' In  the  state  penitentiary.  Both 
defendants  appealed,  and  it  is  conceded 
that,  after  the  appeal  was  perfected,  the  de- 
fendant Currle  died.  The  appeal  is  there- 
fore considered  with  reference  to  appellant 
Wilson  only,  and  any  reference  to  the  two  In 
the  discussion  will  be  only  because  of  their 
joint  relations  in  the  cause. 

It  Is  assigned  that  the  court  erred  in  re- 
fusing appellants'  request  for  an  Instructed 
verdict  of  acquittal  at  the  close  of  the  state's 
evidence  in  chief,  on  the  ground  that  there 
was  a  fatal  variance  between  the  charge  in 
the  information  and  the  proofs  submitted. 
It  is  pointed  out  that  the  prosecution  is  based 
upon  section  7113,  Ballinger's  Ann.  Codes 
&  St,  which  provides  a  penalty  for  the  lar- 
ceny of  neat  cattle.  The  next  section  (7114) 
provides  that  when  neat  cattle  are  per- 
mitted by  the  owner  to  run  on  the  range, 
proof  of  the  possession  of  such  an  animal  ,by 
the  person  accused  of  stealing  it  shall  be 
prima  fade  evidence  that  the  accused  ac- 
quired possession  thereof  recently,  and  shall 
have  the  effect  of  throwing  upon  the  accused 
person  the  burden  of  explaining  such  pos- 
session. It  is  argued  that.  In  order  to  sus- 
tain a  conviction  under  the  statute  upon 
which  tbe  Information  is  predicated,  it  Is 
Incumbent  upon  tbe  state  to  show  an  actual, 
felonious  taking  of  the  cattle  by  the  accused 
or  the  finding  of  them  In  bis  possession,  in 
which  latter  event  the  burden  is  cast  upon 
him  to  show  that  the  possession  was  lawfully 
acquired.  It  Is  contended  that  the  proof 
neither  showed  a  taking  of  tbe  cattle  by  tbe 
accused,  nor  that  they  were  found  in  his 
possession,  but  that  it  tended  only  to  estab- 
Ilsb  an  unlawful  branding  as  defined  by  an 
entirely  different  and  distinct  statute,  which 
is  found  In  section  7125,  Ballinger's  Ann.  Codes 
&  St.  Respondent  argues  that  sufficient  proof 
of  possession  was  made  to  place  upon  appel- 
lants the  burden  of  explaining  under  the 
statute,  and  we  think  tbe  evidence  supports 
the  contention.  There  was  evidence  to  the 
effect  that  the  cattle  were  found  in  appel- 
lants' field,  and  tbat  they  were  marked  and 
branded  with  appellants'  mark  and  brand, 
Tbe  fact  that  they  were  so  marked  and 
branded  was  a  circumstance  bearing  upon 
tbe  qnestion  of  Intention  to  commit  the  lar- 
ceny charged,  which  was  proper  for  tbe  con- 
sideration of  the  jury  In  tbat  connection,  and 
It  did  not  necessarily  show  a  variance  from 
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the  charge  of  larceny  because  It  may  have 
tended  to  show  that  appellants  were  aleo 
guilty  of  another  offense  defined  by  statute. 
We  think  it  was  not  error  to  deny  the  motion 
for  an  Instructed  verdict  of  acquittal.  Com- 
plaint Is  made  that  the  court  refused  to  give 
an  instruction  as  requested,  to  the  effect  that 
even  If  the  jury  should  find  that  appellants 
took  the  cattle,  yet  if  they  should  find  from 
the  evidence  that  they  did  so  in  an  honest 
belief,  although  mistaken  in  that  belief,  that 
they  had  the  right  or  authority  to  take  them, 
then  the  verdict  should  be  not  guilty.  We 
think  the  instructions  given,  bearing  upon 
the  question  of  intent,  comprehended  every 
essential  idea  included  in  appellants'  request 
It  was  therefore  not  error  to  refuse  the  In- 
struction in  the  form  requested. 

The  chief  contention  on  this  appeal  is  that 
the  court  erred  in  its  consideration  of  the 
motion  for  a  new  trial.  The  circumstances 
shown  present  a  somewhat  anomalous  situa- 
tion. The  motion  for  new  trial  charged  mis- 
conduct of  the  Jury  in  the  way  of  receiving 
evidence  not  introduced  at  the  trial.  In 
support  of  the  motion  affidavits  of  appellants' 
counsel  were  filed,  to  the  following  effect: 
That  uimn  the  return  of  the  Jury  with  the 
verdict,  and  immediately  after  the  same  was 
read  and  filed,  one  of  the  jurors  arose  in  his 
place  in  the  jury  box,  and  stated  to  the  court 
as  follows:  "I  want  to  see  your  honor  In 
secrecy  on  a  matter  of  greatest  Importance" ; 
that  thereupon  court  was  adjourned,  and  the 
judge  and  the  said  juror  retired  to  the  judge's 
chambers,  where  the  two  were  alone  for 
some  time ;  that  after  a  time  the  judge  called 
the  prosecuting  attorney  into  the  room,  where 
the  three  were  together  for  some  time ;  that 
the  prosecuting  attorney  then  called  the  other 
jurors  into  the  judge's  chambers,  where  all 
the  jurors,  the  judge,  and  the  prosecuting 
attorney  remained  for  some  time ;  that  there- 
after all  the  jurors  came  out  of  the  room ; 
that  a  juror  then  stated  to  one  of  the  counsel 
that  "there  was  no  result  until  the  thing  was 
sprung" ;  that  upon  being  asked  what  thing, 
he  replied  that  he  could  not  tell ;  that  shortly 
afterwards  one  Welch  was  arrested  upon 
the  charge  of  attempting  to  bribe  the  jury. 
The  affidavit  of  another  counsel  states  in 
effect  that  he  conversed  with  a  number  of  the 
jurors,  and  that  from  such  conversations  and 
from  general  information  received  from 
hearsay  sources,  he  has  reason  to  believe,  and 
does  believe  the  fact  to  be,  that  after  the 
jury  retired  to  consider  the  verdict,  they 
cast  one  or  more  ballots  for  the  purpose  of 
ascertaining  the  Individual  views  upon  the 
question  of  guilt  or  innocence;  that  such 
ballots  resulted  In  certain  votes  in  favor  of 
guilt  and  others  in  favor  of  Innocence ;  that 
while  the  jurors  were  in  this  attitude,  and 
by  reason  thereof  unable  to  agree  as  to  the 
guilt  or  innocence  of  the  accused,  one  of  the 
jurors  stated  in  the  hearing  of  the  others 
that  he  had  been  approached  during  the  Sun- 
day adjournment  of  the  trial  by  one  Welch 


with  a  proposition  to  bribe  the  Juror  to  re- 
turn a  verdict  of  not  guilty ;  that  Immediately 
thereafter,  and  solely  by  reason  of  said  state- 
ment, all  of  the  jurors  who  had  previously 
been  of  the  opinion  that  the  accused  were  not 
guilty,  voted  for  a  verdict  of  guilty;  that 
such  were  the  facts  reported  to  the  judge  by 
the  juror  and  jurors  during  the  above-men- 
tioned interview;  that  the  affiant  has  beeh 
unable  to  secure  any  member  of  the  jury  who 
Is  willing  to  make  an  affidavit  to  the  facts 
above  set  forth,  but  that  no  member  of  the 
jury  with  whom  affiant  conversed  has  denied 
the  truth  of  such  facts.  The  motion  for  new 
trial  and  the  affidavit  of  counsel  gave  notice 
that  upon  the  bearing  of  the  motion  the 
judge  would  be  reque!=ted  to  cause  to  be  made 
a  part  of  the  record  a  statement  of  all  that 
occurred  In  bis  chambers  between  himself 
and  the  jurors  at  the  time  of  the  aforesaid 
consultation,  and,  furthermore,  that  the  court 
should  permit  the  Jurors  to  be  called  to  the 
witness  stand  and  interrogated  orally  con- 
cerning the  facts  alleged  In  the  affidavits. 

At  the  hearing  upon  the  motion,  the  court 
did  cause  to  be  made  a  part  of  the  record 
the  following  statement:  "Upon  the  coming 
In  of  the  jury  after  the  verdict  had  been  re- 
ceived, the  jury  polled  anu  discharged,  but 
before  the  jury  left  the  box,  upon  the  state- 
ment of  the  juror  Westover  made  from  the 
jury  box  that  he  desired  a  private  interview 
with  myself  as  judge  of  this  court,  I  retired 
with  him  Into  the  judge's  chambers,  and  he 
there  stated  to  me  that  It  had  been  disclosed 
by  three  members  of  the  jury  while  In  the 
Jury  room  that  an  attempt  had  been  made  by 
one  W.  M.  Welch  to  bribe  the  said  three 
members  of  the  jury;  that  the  proposition 
submitted  to  them  by  the  said  Welch  was  in 
the  Interest  of  the  said  defendants,  to  wit, 
that  they  should  bang  the  said  jury,  the 
statement  of  the  said  Westover  was  con- 
firmed by  the  rest  of  the  members  of  the  said 
panel,  but  that  no  statement  was  made  to 
me  by  any  member  of  the  jury  as  to  the  time 
when  this  disclosure  was  made — as  to 
whether  it  was  before  arriving  at  a  verdict 
or  not."  Application  was  then  made  to  the 
court  on  the  alleged  ground  of  inability  to 
procure  affidavits  of  jurors,  for  leave  to  call 
to  the  witness  stand  members  of  the  jury  for 
the  purpose  of  showing  that  the  statements 
aforesaid  were  made  In  the  jury  room  before 
the  jury  had  arrived  at  a  verdict  The  re- 
quest was  refused. 

It  will  be  observed  that  the  statements  In 
the  affidavits  which  were  filed  were  entirely 
uearsay,  and  were  not  of  themselves  sufficient 
to  establish  misconduct  of  the  jury.  But 
in  view  of  the  above  statement  made  a  part 
of  the  record  by  the  court  and  of  the  further 
statement  in  the  affidavits  that  counsel  had 
been  unable  to  procure  jurors'  affidavits.  It 
is  urged  that  the  court  erred  in  not  permitting 
jurors  to  be  called  to  testify  orally  that  the  al- 
leged statements  concerning  attempted  brib- 
ery were  made  ia  the  Jury  room  before  the 
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verdict  was  reached.  Our  statute  In  relation 
to  motions  for  new  trials  in  criminal  cases 
provides  that,  when  application  is  made  upon 
the  ground  here  urged,  the  facts  on  which 
It  is  based  shall  be  set  out  In  an  affidavit. 
Sections  6065  and  6U()6,  Ballinger's  Ann. 
Codes  &  St  It  Is  urged,  however,  that, 
notwithstanding  the  statute,  because  of  the 
unwillingness  of  jurors  to  malie  affidavits, 
the  court  should  have  resorted  to  oral  testi- 
mony in  the  premises.  The  case  of  Lax  v. 
State  (Tex.  Cr.  App.)  79  8.  W.  578,  is  cited. 
That  case  included  features  much  lilse  those 
in  the  case  at  bar,  and  it  was  held  that  the 
court  should  have  forced  the  attendance  of 
Jurors  and  required  them  to  testify  as  to 
what  had  occurred  in  the  jury  room.  Refer- 
ence to  the  Texas  statutes,  however,  discloses 
the  following:  "The  state  may  take  issue 
with  the  defendant  upon  the  tinith  of  the 
causes  set  forth  in  the  motion  for  a  new  trial, 
and  In  such  case  the  judge  shall  bear  evi- 
dence by  affidavit  or  otherwise  and  determine 
the  issue."  Title  9,  c.  1,  J  2533,  art  781, 
Willson,  Cr.  St.  Tex.  It  thus  appears  that 
the  Texas  statute  expressly  provides  that 
upon  motion  for  new  trial  the  judge  shall 
hear  evidence  "by  affidavit  or  otherwise." 
Our  statute  is  equally  explicit  that  the  facts 
shall  be  set  forth  in  an  affidavit,  and  no  other 
method  of  bringing  the  facts  before  the  court 
is  provided  by  our  statute.  If  it  should  be 
even  conceded  that  such  extreme  exigencies 
might  arise  in  a  case  as  would  seem  to  justify 
the  court  In  resorting  to  compulsory  process 
to  procure  oral  testimony  of  jurors  upon  a 
motion  for  new  trial,  It  should  certainly  be  a 
case  where  it  clearly  appears  that  the  method 
provided  by  statute  Is  impossible.  Respond- 
ent contends  that  such  does  not  appear  in  the 
case  at  bar,  and  that  the  affidavits  of  counsel 
do  not  disclose  an  exhaustive  and  diligent 
effort  to  procure  the  affidavits  of  jurors  so  as 
to  produce  the  evidence  as  required  by  our 
law.  The  affidavit  states  the  following:  "I 
have  been  unable  to  secure  any  member  of 
said  jury,  who  is  willing  to  maKe  an  affidavit 
to  the  facts  herein  set  forth,  but  no  member 
of  the  said  jury  that  I  have  conversed  with 
has  denied  the  truth  of  the  facts  above  set 
forth."  The  affidavit  does  not  state  that  any 
juror  absolutely  refused  to  make  an  affidavit, 
but  only  that  the  affiant  has  been  unable  to 
find  any  one  who  is  willing  to  make  It  A 
juror  might  not  be  willing  as  a  voluntary 
matter  to  make  an  affidavit  and  yet  from  a 
sense  of  duty  he  might  not  absolutely  decline 
to  do  so.  Moreover,  the  affidavits  disclose 
that  all  the  jurors  must  have  had  knowledge 
of  the  statement  alleged  to  have  been  made 
In  the  jury  room,  but  it  is  neither  shown  that 
all  the  jurors  were  requested  to  make  affida- 
vits nor  that  they  refused  to  do  so.  The 
language  of  counsel's  affidavit  indicates  that 
he  had  ronversed  with  only  a  portion  of  the 
jurors  upon  the  subject.  We,  therefore, 
think  It  does  not  sufficiently  appear  that  It 
was  impossible  to  prociure  affidavits  of  Jurors, 


and  thereby  comply  with  the  statutory  re- 
quirement that,  on  motion  for  new  trial,  "the 
facts  on  which  it  is  based  shall  be  set  out  In 
an  affidavit" 

Respondent  further  urges  that  the  accused 
should  not  have  been  heard  to  ask  for  a  new 
trial  on  the  ground  of  misconduct  of  the 
jury  as  alleged  until  they  had  at  least  dis- 
claimed any  connection  with  or  knowledge 
of  the  alleged  attempted  bribery.  The  snow- 
ing made  in  behalf  of  accused  expressly  states 
that  the  statement  made  In  the  jury  room  as 
to  attempted  bribery  charged  that  it  was  in 
the  interest  of  the  accused.  There  is,  bow- 
ever,  no  statement  that  any  such  attempted 
bribery,  If  there  was  such,  was  without  the 
knowledge,  consent  authority,  or  connivance 
of  the  accused.  The  criticised  conduct  of  the 
jury  was  directly  traceable  to  the  charge  that 
there  was  an  attempted  bribery  In  behalf  of 
the  accused,  and,  before  the  latter  suould  have 
been  permitted  to'  take  advantage  of  such  a 
situation  upon  motion  for  new  trial,  they 
should  at  least  have  submitted  their  own 
sworn  statement  that  they  were  in  no  way 
connected  with  the  alleged  facts,  and  circum- 
stances which  led  to  the  conduct  of  the  jury. 
It  is  generally  held  that  where  prejudice 
has  resulted  to  an  unsuccessful  party  from 
the  misconduct  of  the  jury,  he  Is  entitled  to 
have  the  verdict  set  aside,  provided  he  was 
not  concerned  in  such  misconduct  12  E2nc. 
PI.  &  Pr.  549,  and  cases  cited.  One  must 
show  Innocence  and  want  of  timely  knowl- 
edge of  the  circumstances  attending  the  al- 
leged misconduct  to  entitle  him  to  relief. 
Cogswell  V.  State,  49  Ga.  103;  State  v.  Nash 
&  Bamett,  45  La.  Ann.  1137,  13  South.  732, 
734;  Clough  v.  State,  7  N-eb.  320.  If  the 
complaining  party  participates  In  the  mis- 
conduct, relief  by  new  trial  will  not  be 
granted.  United  States  ▼.  Salentlue,  8  Blss. 
(U.  S.)  404,  Fed.  Cas.  No.  16.213.  The  court 
In  that  case  made  the  following  pertinent 
remark:  "As,  for  example,  suppose  a  Juror 
communicates  a  willingness  to  accept  a  bribe, 
and  the  party  pays  him  a  bribe,  and  the 
bribe  proves  IneCFectual,  and  there  is  an  ad- 
verse verdict  Can  the  party  who  has  thus 
dealt  with  the  juror  ask  for  the  benefit  of  a 
new  trifil  basing  bis  application  upon  the 
corrupt  act  of  the  juror?  As  I  uuderst«nd 
the  rule  upon  this  subject,  it  is  enforced  for 
the  benefit  and  protection  of  those  who  are 
themselves  innocent  of  any  participation  In 
the  misconduct  complained  of."  To  have  en- 
titled the  accused  to  relief,  the  court  should 
In  any  event  have  had  before  it  their  affida- 
vits that  they  had  neither  knowledge  of,  nor 
connection  with,  the  peculiar  circumstances 
which  are  alleged  to  have  led  to  the  mis- 
conduct 

For  the  foregoing  reasons,  we  believe  the 
court  did  not  err,  and  the  judgment  is 
affirmed. 

MOUNT,  C.  J.,  and  DUNBAR,  CROW,  and 
FULLERTON,  JJ.,  concur. 
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;42  Wash.  10) 
MORGAN   ▼.   NORTHWESTERN   NAT. 

LIFE  INS.  CO. 

(Supreme  Court  of  Washington.    Feb.  26, 

1906.) 

Insurance — Life  Poucy — Patment  of  Pbb- 

MiUMS — Waives  of  Forfeituue. 

A  life  policy  provided  for  quarterly  pre- 
miums, payable  in  advance,  that  nonpayment 
of  a  premium,  when  due,  should  terminate 
liability  of  the  company,  and  that  acceptance  of 
a  premium  after  it  was  due  siliouid  be  consider- 
ed as  an  act  of  courtesy  only.  Thereafter  the 
premiums  were  made  payable  monthly,  and  the 
first  of  them  only  was  paid  on  the  first  of  the 
month,  all  the  others  being  paid  during  the 
month,  and  during  the  nine  months  preceding 
the  death  of  insured,  which  occurred  on  the 
13th  of  the  month,  before  the  premium  for  the 
month  was  paid,  no  premium  had  been  paid 
before  the  10th  of  the  month,  field,  that  it 
was  proper  to  instruct  that  if  the  company  re- 
ceived the  premiums  without  objection  and  with- 
out calling  attention  to  the  fact  that  they  were 
payable  sooner,  and  by  such  course  of  dealing 
insured- as  a  prudent  person  was  led  to  believe, 
and  did  believe,  that  she  was  making  the  pay- 
ments according  to  the  new  arrangement  by 
making  them  at  any  time  during  the  month,  and 
sncb  conduct  of  the  company  was  calculated 
to  lead  an  ordmarily  prudent  person  to  so  un- 
derstand and  believe,  the  company  had  waived 
its  right  to  insist  on  the  forfeiture  of  the  policy 
for  nonpayment  of  the  last  installment  of  pre- 
mium. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent  Dig.  Insurance,  !§  1041-1070.] 

Appeal  from  Superior  Court,  Walla  Walla 
County;   Ttiomas  H.  Brents,  Judge. 

Action  by  James  Morgan  against  the  North- 
western National  Life  Insurance  Company. 
Judgment  for  platntiCf.  Defendant  appeals. 
Aflarmed. 

W.  P.  Crowe  and  R.  J.  Burglebous,  tor 
appellant.  Sbarpstein  &  Sbarpstein,  for 
respondent 

DUNBAR,  J.  Action  on  a  life  Insurance 
policy.  Tbe  policy  contained  the  provision 
tbat  all  premiums  were  payable  in  advance. 
It  also  contained  a  provision  tbat  premiums 
might  be  paid  to  agents  producing  receipts 
signed  by  the  president  and  secretary  and 
countersigned  by  the  agent,  and  tbat  non- 
payment of  any  premium,  when  due,  should 
forfeit  tbe  premiums  paid  on  the  policy  and 
terminate  the  liability  of  the  company  there- 
in. It  also  contained  the  following  provision: 
"Notice.  That  each  and  every  payment  of 
premium  is  due  at  the  date  named  in  the 
policy.  Is  given  and  accepted  by  the  delivery 
and  acceptance  of  this  policy,  and  further 
notice  is  hereby  expressly  waived.  The 
giving  of  any  other  notice  or  the  acceptance 
of  any  premium  after  it  is  due  is  to  be  con- 
sidered as  an  act  of  courtesy  only,  and  shall 
not  be  deemed  as  establishing  a  custom  or 
as  waiving  or  disturbing  any  of  the  condi- 
tions as  to  payment  of  premiums  thereafter 
due."  The  premiums  were  payable  quarter- 
ly, on  or  before  the  Ist  day  of  December, 
March,  June,  and  September  In  every  year. 
The  mode  of  payment  was  afterwards  chan- 
ged by  the  company  to  monthly  payments. 


At  the  beginning  of  the  second  year  tbe  first 
monthly  installment  was  paid  in  advance, 
but  thereafter  none  of  the  installments  were 
paid  on  the  1st  day  of  the  month  on  which 
they  fell  due,  but  were  all  paid  during  tbe 
month.  The  last  payment  was  made  on  tbe 
19th  day  of  September  in  the  second  year, 
and  the  insured  died  on  the  13th  day  of  Oc- 
tober, without  paying  the  installment  for 
the  month  of  October.  The  policy  provided 
for  reinstatement  during  the  life  of  the  In- 
sured, within  12  months  of  the  date  of  the 
lapse,  by  the  payment  of  all  past-due  pre- 
miums and  a  fine  of  10  per  cent  per  annum 
thereon.  Upon  the  death  of  the  policy 
holder  the  company  refused  to  pay  the  policy, 
and  this  action  was  brought  for  its  collection, 
and  a  judgment  obtained  for  the  amount 
alleged  to  be  due  on  the  policy. 

The  only  assignment  of  error  by  the  ap- 
pellant Is  to  the  following  instruction  given 
by  the  court:  "Now,  if  you  find  from  the 
evidence  that  she  made  all  of  tbe  payments 
of  these  monthly  Installments  of  premium 
toward  the  latter  part  of  the  month,  after 
the  making  of  tbe  new  arrangement,  and  that 
the  company  received  them  without  objection 
and  without  calling  her  attention  to  the  fact 
that  they  were  payable  sooner,  and  if  you 
further  find  that,  by  such  coarse  of  dealing, 
she,  as  a  prudent  person,  was  led  to  l>elieve, 
and  did  believe,  that  she  was  making  these 
payments  according  to  the  terms  of  this  new 
arrangement,  by  making  them  at  any  time 
during  tbe  month,  if  you  find  that  she  so 
understood  the  new  arrangement  and  that  tbe 
custom  and  conduct  of  the  company  in  re- 
ceiving these  payments  without  objection 
were  calculated  to  lead  an  ordinarily  prudent 
person  to  so~  understand  and  believe,  and  that 
she  was  thereby  induced  to  rest  in  tbat  belief 
and  understanding  at  all  times  previous  to 
her  death,  and  that,  In  consequence  of  such 
conduct  on  the  part  of  the  company,  she  nad 
good  reason  to  believe,  and  did  believe,  up 
to  that  time  that  she  had  paid  all  these  In- 
stallments as  they  became  due,  and  tbat 
tbe  last  one  was  then  overdue,  if  you  find 
all  these  facts  from  the  evidence  In  the  case — 
then  I  instruct  yon  tbat  the  company  Is  estop- 
ped and  has  waived  its  right  to  insist  upon 
the  forfeiture  of  this  policy  by  reason  of 
the  nonpayment  of  tbe  last  installment  of 
premium;  and  in  tbat  case  your  verdict 
should  be  for  the  plaintiff."  This  Instruction 
seems  to  us  to  be  so  fully  and  completely 
in  accord,  not  only  with  the  established  prin- 
ciples of  law,  but  with  the  universally  ac- 
cepted principles  of  good  morals,  that  it  Is 
diflScult  to  make  an  argument  in  its  de- 
fense. The  rule  announced  by  the  court 
could  certainly  not  be  questioned  If  it  wen 
applied  to  the  dealings  of  individuals  with 
each  other,  for  no  Individual  would  be  allow- 
ed by  his  attitude,  his  conduct,  and  long- 
continued  custom  of  doing  business  with 
another  individual,  to  mislead  him,  to  bis 
disadvantage.    And,  U  so,  why  should  not 


Digitized  by 


Google 


Wasih.) 


MORGAN  V.  NORTHWESTERN  NAT.  LIFE  INS.  CO. 


413 


tbe  same  rule  control  insurance  companies, 
where  coufessedly  parties  do  not  stand  upon 
tbe  same  level  footing  as  do  indlriduals  in  mak- 
ing contracts  with  each  other?  The  instruction 
was  guarded  and  made  to  apply  only  to  persons 
ordinarily  prudent,  and  If  such  ordinarily 
prudent  person,  t|y  tbe  course  of  conduct  of 
tbe  company,  was  misled  to  her  disadvantage, 
the  party  who  misled  her  cannot  claim  any 
advantage  from  such  wrongdoing.  As  show- 
ing tbe  construction  that  these  parties  placed 
upon  this  contract,  it  will  only  be  necessary 
to  cite  tbe  dates  of  the  payments  under  tbe 
new  arrangement,  Including  tbe  nine  months 
preceding  the  death  of  the  insured.  The 
payments  made  were  as  follows:  January 
31.  1903,  $10;  February  28,  1903,  $10;  March 
27,  1903,  $10;  April  28,  1003,  $10;  May  29, 
1903,  $10;  June  30,  1903,  $10;  July  31,  1903, 
$10:  August  31,  1903,  $10;  September  19, 
1003.  $10.  So  that  It  will  be  seen  that  tblp 
woman,  under  tbe  strict  construction  of 
the  contract  relied  upon  by  tbe  appellant, 
during  ali  of  these  nine  months  in  which  they 
were  receiving  and  appropriating  $10  a  month 
from  her,  was  actually  insured  but  a  very 
few  days;  for,  during  the  months  of  January, 
February,  June,  July,  and  August  she  was 
not  insured  at  all,  or,  at  the  most  but  for  a 
few  hours  in  each  month,  and  during  the  other 
months,  as  will  be  seen,  her  time  of  Insurance 
amounted  to  a  very  few  days.  It  would  be 
inequitable  to  allow  tbe  company  to  receive 
money  under  such  circumstances  and  disclaim 
any  responsibility  to  the  insured. 

These  questions  of  waiver  have  been  be- 
fore the  courts  many  times,  and  all  modem 
courts,  at  least,  have  decided  that,  under 
such  circumstances  as  are  shown  by  this  case, 
the  condition  with  reference  to  payment  in 
advance  was  waived.  Among  other  courts, 
tbe  Supreme  Court  of  tbe  United  States  has 
spoken  with  no  uncertain  sound.  In  Insut^ 
ance  Co.  v.  WoifT,  95  U.  S.  326,  24  U  Ed.  387, 
in  construing  a  policy  of  this  kind,  tbe  court, 
through  Justice  Field,  among  other  things, 
said:  "The  principle  that  no  one  shall  be 
permitted  to  deny  tliat  be  intended  the  natur- 
al consequences  of  Ills  acts  when  he  has  In- 
duced others  to  rely  upon  t^m  is  as  appli- 
cable to  insurance  companies  as  it  is  to  in> 
diTidnala,  and  will  serve  to  solve  the  dlt- 
flcnlty  mentioned.  This  principle  is  one  of 
sound  morals,  as  well  as  of  sound  law,  and 
its  enforcement  tends  to  uphold  good  faith 
and  fair  dealing.  If,  therefore,  the  conduct 
of  tbe  company  in  Its  dealings  with  the 
assured  in  this  case,  and  with  others  similar- 
ly situated,  has  been  such  as  to  induce  a 
belief  that  so  much  of  the  contract  as  pro- 
Tides  for  a  forfeiture  if  the  premium  be  not 
paid  on  the  day  it  is  due  would  not  be  en- 
forced If  payment  were  made  within  a 
reasonable  period  afterwards,  the  company 
ought  not  tn  common  justice  to  be  permitted 
to  allege  such  forfeiture  against  one  who  has 
acted  upon  the  belief,  and  subsequently  made 
the  payment.    And,  if  the  acta  creating  such 


belief  were  done  by  tbe  agent  and  were 
subsequently  approved  by  the  company,  either 
expressly  or  by  receiving  and  retaining  the 
premiums,  the  same  consequences  should  fol- 
low." In  that  case  there  was  a  provision  in 
the  policy  that  the  agents  were  not  author- 
ized to  waive  forfeitures.  In  Thompson  v. 
St.  Louis  Mnt.  Life  Ins.  Co.,  62  Mo.  469, 
the  following  provision  appears  under  the 
title  "Notice":  "Agents  of  this  company  are 
not  authorized  to  grant  permits,  or  to  make, 
alter,  or  discharge  contracts,  or  waive  for- 
feitures. If  a  premium  is  received  by  the 
company  after  tbe  day  named  In  the  policy 
for  its  payment,  it  Is  considered  by  the  com- 
pany and  the  assured  as  an  act  of  grace  or 
courtesy,  and  forms  no  precedent  in  regard 
to  the  future  payments." 

Notwithstanding  this  provision,  the  court 
gave  tbe  following  instruction:  "If  the  jury  ' 
believe  from  the  evidence  that  it  had  not 
been  tbe  practice  of  tbe  defendant  to  exact 
payments  of  premiums  when  due  under  the 
policy  sued  on,  that  they  bad  allowed  the 
said  payments  to  lie  over  for  several  days 
or  weeks  after  they  became  due,  and  then 
accepted  payment  of  said  premiums,  then 
these  are  facts  from  which  the  Jury  may  find 
that  the  defendant  waived  a  literal  com- 
pliance with  the  condition  as  to  punctual 
payment"  This  instruction  was  approved 
by  the  Supreme  Court  with  tbe  following 
comment  on  the  provision  referred  to:  "The 
memorandum  at  the  foot  of  tbe  policy  did 
not  give  any  additional  force  to  tbe  stipula- 
tion in  the  policy,  if  we  may  consider  it  as 
having  any  effect  whatever.  If  it  had  any 
force,  It  seemed  to  be  looked  upon  by  the 
parties  as  a  license  or  invitation  to  the 
plaintiff  to  disregard  the  exact  day  of  pay- 
ment and  to  rely  upon  the  courtesy  of  the 
company.  The  plaintiff  pursued  this  course, 
and,  instead  of  making  his  payments  on  the 
very  day  when  due,  let  them  lie  over  for  a 
short  time,  and  still  they  were  received 
without  objection.  The  plaintiff  was  thus 
induced  to  believe  that  a  failure  of  strict 
payment  on  the  day  would  not  prejudice 
his  rights."  And  in  conclusion  the  court 
said:  "So,  In  regard  to  the  payment  of  pre- 
miums, it  seems  to  be  well  settfed  that  the 
practice  of  tbe  company  in  accepting  the 
same  without  objection  after  tbe  day  stipu- 
lated for  tbe  payment  must  be  treated  as  a 
waiver  of  tbe  exact  time  as  an  essential 
ingredient  of  the  contract"— citing  Buckbee 
V.  U.  S.  Ins.  Co.,  18  Barb.  641,  and  Ruse  v. 
Insurance  Co.,  26  Barb.  656. 
■  Where  an  insurance  company  receives  pay- 
ments on  assessments  on  a  policy  when  they 
are  overdue,  and  when  It  might  refuse  pay- 
ment and  declare  the  policy  forfeited  under 
its  by-laws,  it  cannot  accept  and  keep  tbe 
money,  and  still  insist  upon  a  forfeiture. 
Stylow  V.  Wisconsin,  etc.,  Ins.  Co.  (Wis.)  34 
N.  W.  151,  2  Am.  St  Rep.  738.  In  discuss- 
ing this  question  the  court  said:  "Tbe  as- 
sured had  every  reason  to  believe  that  the 
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company  would  accept  the  payment  of  these 
assessments,  as  it  bad  accepted  the  payment 
of  all  others  within  a  reasonable  time  after 
they  became  due,  without  maliing  any  ques- 
tion as  to  bis  state  of  health.  And  it  is 
equally  plain  that,  had  payment  been  ten- 
dered the  day  before  the  death  of  the'  in- 
sured, such  payment  would  have  been  ac- 
cepted. The  forfeiture,  if  any,  arose  upon 
the  nonpayment  on  or  before  the  day  fixed 
for  payment,  and  It  is  clear,  from  the  evi- 
dence, that  the  company  did  not  consider  it 
forfeited  on  that  day,  and  it  cannot  after- 
wards declare  it  forfeited  because  of  the 
happening  of  an  event  which  has  nothing  to 
do  with  the  payment  of  the  sum  due."  It  la 
equally  clear  here  that  the  company  did 
not  consider  this  policy  forfeited  after  the 
alleged  breach  in  each  instance,  or  it  would 
•  not  have,  received  money  in  payment  of 
premiums,  but  would  have  declared  the  policy 
void.  "An  insurer  is  estopped  to  Insist  on 
a  forfeiture  for  delay  in  payment  of  pre- 
miums if  bis  course  of  conduct  has  led  the 
insured  to  believe  that  the  premiums  would 
be  received  after  the  appointed  day."  Apple- 
ton  V.  Insurance  Co.  (N.  H.)  47  Am.  Rep. 
220.  It  was  held.  In  Hartford,  etc..  Insur- 
ance Co.  V.  Unsell,  144  U.  S.  439,  12  Sup. 
Ct.  671,  3C  L.  Ed.  496,  that  a  life  insurance 
company  whose  policy  provides  for  the  pay- 
ment of  premiums  at  stated  times,  and,  fur- 
ther, that  the  holder  agrees  and  accepts  the 
same  upon  the  express  condition  that,  if  the 
montbly  dues  are  not  paid  to  said  company 
on  the  day  due,  then  the  certificate  shall 
be  null  and  void  and  of  no  effect,  may  never- 
theless by  its  whole  course  of  dealing  with 
the  assured,  and  by  accepting  payments  of 
overdue  sums  without  inquiries  as  to  his 
health,  give  him  a  right  to  believe  that  the 
question  of  bis  health  would  not  be  consid- 
ered, and  that  the  company  would  be  will- 
ing to  take  his  money  shortly  after  it  had  be- 
come due,  and  sucb  a  coiurse  of  dealing  may 
amount  to  a  waiver  of  the  conditions  of  for- 
feiture. 

To  the  principles  announced  in  those 
cases  we  unhesitatingly  give  our  indorse- 
ment; and,  there  appearing  to  be  no  errors 
in  the  triar  of  the  cause,  the  judgment  is 
a£Srmed. 

MOUNT,  C.  J.,  and  HADLEY,  FULLER- 
TOX,  CROW,  and  ROOT,  JJ.,  concur. 


(41  Wash.  673) 

FORD  V.  KIMBLE  et  aL 

(Supreme  Court  of   Washington.    Feb.   7, 
1906.) 

Jtidomekt — Equitable  Relief — Pebsons  En- 
titled TO  Relief. 

Parents  conveyed  their  farm  to  their  son 
in  consideration  of  an  agreement  for  support. 
The  son's  wife  died,  leaving  plaintiff  as  surviv- 
ing issue  of  herself  and  husband.  Subsequently 
some  dissatiff iction  arose  between  the  parties 
to  the  agreement  for  support,  and  an  action,  to 
which  plaintiff  was  made  a  party,  was  brought, 


in  the  course  of  which,  by  stipulation  confirmed 
by  decree,  the  land  was  divided  between  the  son 
and  bis  sister;  the  former  agreeing  to  support 
hii)  mother,  and  the  latter  her  father.  Held, 
that  since  the  son,  by  the  original  conveyance 
to  him,  took  only  the  legal  title  to  the  premises, 
the  equitable  title  remaining  in  the  parents  until 
the  conditions  of  the  contract  for  support  had 
been  performed,  plaintiff  acquired  no  interest 
either  in  the  contract  or  in  the  land  on  the 
death  of  his  mother,  and  was  not  a  necessary 
party  to  the  suit  in  which  the  stipulation  was 
made,  and  the  decree  entered,-  and,  although 
made  a  party,  had  no  standing  to  maintain  an 
action  to  vacate  such  decree. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty; George  A.  Joiner,  Judge. 

Action  by  Jefferson  Ford  against  C.  H. 
Kimble,  and  others.  From  a  Judgment  of 
dismissal,  plaintiff  appeals.    Affirmed. 

McLean  &  Wakefield,  for  appellant.  Hurd 
&  'Brickey,  for  respondents. 

MOUNT,  C.  J.  This  action  was  brought 
by  the  appellant,  upon  arriving  at  the  age 
of  majority,  to  vacate  a  judgment  of  the 
superior  court  of  Skagit  county,'  awarding 
certain  real  estate  to  Clara  Kimble  and  Henry 
Kimble,  and  certain  other  real  property  to 
David  Ford,  upon  certain  conditions,  wnich 
judgment  was  rendered  on  February  12,  1895, 
In  an  action  in  which  appellant  was  a  party 
during  bis  minority.  A  demurrer  to  appel- 
lant's complaint  was  sustained,  upon  the 
ground  that  the  complaint  did  not  state  a 
cause  of  action.  Appellant  elected  to  stand 
upon  the  allegations  of  the  complaint,  and 
the  action  was  dismissed. 

The  facts,  as  stated  in  the  complaint,  are, 
in  substance,  as  follows:  In  the  year  1881 
Levi  Ford  and  Rebecca  Ford,  his  wife,  were 
the  owners  of  a  farm  of  the  value  of  f  7.000, 
in  Skagit  county.  They  also  owned  farm 
produce,  stock,  and  farming  implements  of 
about  the  value  of  $2,000.  At  that  time  Levi 
Ford  was  80  years  of  age  and  Rebecca  75 
years.  They  bad  two  children,  a  son  and  a 
daughter,  both  married.  Clara,  the  daughter, 
was  married  to  Henry  Kimble.  David  Ford, 
the  son,  was  married  to  Caroline  Ford.  On 
December  1,  1881,  Levi  and  Rebecca  Ford 
entered  into  an.  agreement  with  their  son 
David  Ford,  by  the  terms  of  which  agreement 
they  deeded  all  their  real  estate  and  gave  all 
their  personal  property  to  David,  in  consid- 
eration that  be  should  maintain,  support,  and 
care  for  them  during  the  remainder  of  their 
natural  lives.  In  describing  the  real  estate 
a  mistake  was  made  in  the  deed,  so  that  the 
description  recited  that  the  land  was  in 
section  20.  It  should  have '  recited  tliat 
the  land  was  in  section  25.  On  the  same 
day  David  Ford  and  wif6,  in  pursuance  of 
tbe  said  agreement,  entered  into  a  lease  with 
their  father  and  mother,  leasing  the  farm 
back  to  them  for  the  period  of  their  natural 
lives,  for  a  nominal  consideration.  David 
Ford  and  wife  went  into  possession  of  the 
farm,  and  lived  with  their  father  and  mother 
thereon  until  the  year  1889,  when  Caroline, 
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wife  of  DaTld  Ford,  died  intestate,  leaving 
snrriTlng  her  a  minor  son,  Jefferson  Ford, 
the  appellant,  and  a  dangnter,  Alice  Ford, 
aged  about  six  months.  Within  a  few 
months  after  the  death  of  Caroline  Ford, 
Alice  Ford,  the  minor  daughter,  died.  In  the 
year  1892  the  mistake  was  discovered  in  the 
deed  from  Levi  and  Rebecca  Ford  to  David 
Ford.  In  July  of  1892  Levi  and  Rebe«ca 
Ford  made  a  quitclaim  deed  of  their  farm 
to  their  daughter,  Clara  Kimble,  and  her 
husband,  correctly  describing  the  land. 
Thereafter  David  Ford  and  bis  minor  son, 
Jefferson  Ford,  this  appellant,  represented  by 
a  guardian  ad  litem  appointed  by  the  court 
for  that  purpose,  brought  an  action  against 
Lievi  and  Rebecca  Ford  and  Clara  Kimble 
and  Henry  Kimble  to  set  aside  the  quitclaim 
deed  on  the  ground  of  fraud,  and  to  reform 
the  deed  from  Levi  and  Rebecca  Ford  to 
David,  made  in  the  year  1881.  Henry  Kim- 
ble and  wife  answered  the  complaint  in  that 
action,  denying  generally  all  the  allegations 
of  the  complaint.  Levi  Ford  and  wife  an- 
swered denying  the  allegations  of  the  com- 
plaint upon  information  and  belief,  and  by 
way  of  affirmative  defense  alleged  that  they 
were  aged  and  infirm  and  unable  to  read 
and  write  at  the  time  the  deed  was  made,  and 
that  they  entered  into  an  agreement  with 
said  David  Ford,  by  the  '  terms  of  which 
David  Ford  and  wife  were  to  have  possession 
of  the  real  estate  and  personal  property, 
and  should  cultivate  the  said  real  estate  in 
a  careful  manner,  and  should  care  for  and 
maintain  their  parents  during  their  natural 
lives,  and,  upon  their  death,  should  owu  and 
possess  both  the  real  estate  and  personal 
property;  that  said  David  Ford,  taking  ad- 
vantage of  the  age  and  infirmities  of  bis 
parents  and  without  their  knowledge  or 
consent,  prepared  the  lease  and  deed  here- 
inbefore mentioned:  that  David  Ford,  In  vio- 
lation of  his  agreement,  converted  all  the 
personal  property  to  his  own  use,  allowed  the 
farm 'to  grow  to  weeds  and  brush,  and  has 
failed,  neglected,  and  refused  to  care  for  and 
support  his  father  and  mother,  and  that  after 
the  death  of  Caroline,  their  daughter-in-law, 
they  were  compelled  to  provide  their  own 
means  of  subsistence.  The  answer  alleged 
other  misconduct  on  the  part  of  David  Ford, 
and  prayed  for  a  cancellation  of  the  deed. 
A  reply  was  filed,  denying  the  affirmative 
matter  set  out  In  the  answer  of  Levi  and  Re- 
becca Ford.  Upon  a  trial  the  court  found 
that  defendants  Levi  and  Rebecca  Ford,  on 
December  1,  1881,  in  consideration  that  they 
should  in  the  future  be  properly  cared  for 
and  maintained  for  the  remainder  of  their 
natnral  lives,  executed  and  delivered  a  deed 
of  their  farm  to  said  David  Ford;  that  in 
pursuance  of  the  agreement  said  David  Ford 
leased  back  to  his  father  and  mother  the 
said  premises  for  their  natural  lives ;  that  a 
mutual  mistake  was  made  in  the  description 
of  the  property;  that  defendants  Henry  and 


Clara  Kimble  knew  all  the  facts,  and  did  not 
acquire  the  said  quitclaim  deed  of  July  20, 
ii(i92,  in  good  faith  for  value.  The  court  also 
found  "that  the  defendant  Levi  Ford  will  not 
longer  live  on  said  premises  with  the  plain- 
tin:  David  Ford,  but  desires  to  live  else-, 
where,  and  that  defendant  Rebecca  Ford  will 
not  live  with  any  other  person  but  her  son 
David  Ford."  From  these  findings  the  court 
concluded  that  the  deed  from  Levi  and  Re- 
becca Ford  should  be  reformed,  to  show  the 
true  consideration  thereof,  and  also  the  cor- 
rect description  of  the  property,  and  that 
the  quitclaim  deed  to  Henry  and  Clara  Kim- 
ble should  be  canceled.  A  decree  was  entered 
accordingly,  which  recited  among  other  things 
as  follows :  "It  is  further  decreed  that  said 
deed  be  reformed  so  as  to  include  and  con- 
tain the  agreement  made  by  the  parties  there- 
to at  said  time,  which  agreement  and  said 
deed  is  hereby  reformed  to  read  that  the  par- 
ty of  the  second  part  shall  during  the  natural 
lives  of  defendants  Levi  M.'Ford  and  Rebec- 
ca Ford  properly  feed,  clothe,  care  for,  and 
maintain  the  said  Levi  M.  Ford  and  Rebecca 
Ford  during  their  natnral  lives,  and  at  such 
place  as  they  shall  choose  to  live,  and  in  such 
circumstances  as  their  station  In  life  rea- 
sonably requires,  and  to  pay  for  their  funeral 
expenses  at  the  time  of  their  deaths;  and 
that  the  said  David  Ford  be,  and  he  la, 
hereby  required  to  enter  into  and  give  a 
sufficient  bond  in  the  sum  of  $500  to  be  ap- 
proved by  the  coijrt,  conditioned  that  he  will 
faithfully  execute  said  trust  as  In  said  deed 
contained;  that  be  will  dnring  the  natural 
lives  of  said  Levi  M.  Ford  and  Rebecca  Ford 
properly  maintain,  care  for,  and  support  them 
at  any  place  they  may  choose  to  live,  and  in 
such  circumstances  as  Is  consistent  with  their 
station  in  life,  and  that  upon  failure  to  so 
properly  maintain,  care  for,  and  support 
them,  then  said  deed  shall  become  void  and 
said  property  revert  to  eald  Levi  M.  Ford 
and  Rebecca  Ford.  The  clerk  of  this  court 
Is  hereby  appointed  a  commissioner  to  exe- 
cute and  deliver  said  deed  to  said  plaintiff, 
in  case  of  refusal  of  said  Levi  and  Rebecca 
Ford  to  do  so  on  demand  of  said  plaintiff 
or  his  attorneys."  This  decree  was  entered 
on  July  16,  1894.  Thereafter,  on  the  30th 
day  of  July,  1894,  Levi  M.  Ford  filed  a  peti- 
tion In  said  cause,  alleging  that  Henry  Kim- 
ble and  Clara  Kimble  had  for  a  period  of 
four  months  furnished  him  with  clothing 
and  provisions  of  the  reasonable  value  of 
$100 ;  that  the  said  Levi  M.  Ford  had  no  mon- 
ey or  property  to  pay  for  the  same,  and  that 
said  David  Ford  had  refused  to  pay  there- 
for; that  David  Ford  had  failed  to  file  a 
bond  as  required  by  the  decree  above  stated, 
and  that  delinquent  taxes  to  the  amount  of 
$849.67  stood  against  the  land ;  that  the  said 
land  was  then  being  advertised  for  sale  to 
pay  such  taxes ;  and  that  David  Ford  refused 
to  pay  such  taxes.  The  prayer  was  that  the 
deed  to  David  Ford  be  canceled  for  failure 
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to  perform  bis  agreement  as  set  out  In  the 
decree  above  stated.  Counsel  for  tbe  respec- 
tive parties  to  tbe  original  proceedings  afore- 
said appeared  upon  tbe  bearing  of  tbe  peti- 
tion, and  stipulated  in  open  court  for  a  divi- 
sion of  tbe  real  estate  between  David  Ford 
and  Clara  Kimble;  David  agreeing  to  take 
a  part  of  tbe  land,  and  support  bis  motber, 
and  Clara  agreeing  to  take  anotber  part, 
and  support  ber  fatber;  and  a  decree  was 
entered  to  tbat  effect  on  February  12,  1896. 
Tbls  Is  tbe  decree  wbicb  is  sougbt  to  be  re- 
viewed in  tbls  proceeding. 

Tbe  complaint  sbows  tbat  said  Levi  M. 
Ford  and  Rebecca  Ford  are  now  dead,  and 
tbat  tbe  appellant  came  of  age  April  1,  1903. 
Several  very  interesting  questions  are  pre- 
sented in  tbe  appellant's  brief,  but  tbe  view 
we  take  of  tbe  question  relating  to  tbe  In- 
terest of  appellant  avoids  tbe  necessity  of 
consideration  of  otber  questions  presented. 
The  complaint  sbows  tbat  tbe  property  con- 
veyed by  I^vl  M.  Ford  and  wife  to  their 
son  David  in  1881  was  conveyed  under  tbe 
condition,  and  in  consideration  of,  their  main- 
tenance and  support  during  tbe  remainder  of 
their  natural  lives.  Tbe  obligation  of  David, 
tbe  son,  to  bis  aged  parents  was  personal, 
and  could  not  be  avoided  or  assigned  to  any 
otber  person  without  the  consent  of  the  par- 
ents; and  upon  tbe  failure  of  tbe  son  to  ren- 
der tbe  service  or  perform  the  contract  upon 
which  the  conveyance  rested,  tbe  right  of  the 
parents  to  be  restored  to  Jheir  property  im- 
mediately vested.  Payette  v.  Ferrler,  20 
Wash.  479,  65  Pac.  629,  and  cases  cited.  See, 
also,  Payette  v.  Ferrler,  31  Wash.  43,  71  Pac 
646.  Tbe  equitable  title  to  tbe  property, 
therefore,  remained  in  the  parents,  while  tbe 
legal  title  stood  in  tbe  name  of  tbe  son,  who 
was  a  trustee  for  their  benefit  Upon  tbe 
death  of  tbe  son's  wife,  the  contract  for  sup- 
port of  tbe  parents  was  not  changed.  Tbe 
son  was  still  bound  to  perform  the  conditions 
of  the  contract  according  to  tbe  t«rms  there- 
of. If  he  neglected  to  do  so,  tbe  legal  title 
was  subject  to  be  defeated  and  to  be  revested 
In  tbe  parents.    This  might  be  accomplished 


by  an  action  for  that  purpose  or  by  a  volun- 
tary conveyance  by  the  son.  In  other  words, 
until  the  conditions  of  the  contract  had  been 
performed,  and  tbe  fee  of  tbe  real  estate 
had  passed  to  tbe  son  during  his  xx>verture, 
no  inheritable  interest  vested  in  his  wife, 
and  therefore  upon  ber  death  tbe  minor  son 
acquired  no  interest  either  in  the  contract 
of  in  the  land.  Tbe  minor  son  having  no  In- 
terest, it  follows  tbat  he  was  not  a  neces- 
sary party  to  tbe  action  to  reform  tbe  deed, 
and  tbat  bis  fatber,  David  Ford,  could  make 
such  disposition  of  tbe  contract  as  was  agree- 
able to  tbe  parties  to  it  Tbe  fact  that  Jef- 
ferson Ford,  tbe  appellant,  was  made  a  party 
to  tbe  action  to  reform  tbe  deed  did  not 
change  tbe  status  of  the  deed  when  reformed, 
nor  tbe  relations  of  any  of  tbe  parties  to  it 
Tne  deed,  when  it  was  reformed  by  an  order 
of  the  court  stood  as  tbe  contract  wbicb  was 
made  in  1881  between  I>evl  and  Rebecca 
Ford  and  their  son  David.  The  obligations 
of  all  these  parties  were  the  same  then  as 
before  the  reformation  of  the  deed.  David 
might  relinquish  bis  rights  thereunder  by 
failure  to  perform  his  duty  or  by  voluntary 
surrender.  The  complaint  sbows  tbat  shortly 
after  the  decree  reforming  the  deed,  David 
and  his  aged  parents  did  agree  to  cancel  the 
contract  and  voluntarily  entered  Into  a  new 
contract  by  tbe  terms  of  which  David  was  to 
support  bis  motber  and  Mrs.  Kimble  was  to 
support  her  fatber,  and  each  was  allotted  a 
certain  described  portion  of  the  farm  in 
consideration  thereof.  This  they  had  a  per- 
fect right  to  do  without  consulting  tbe  minor 
son  of  David. 

For  tbe  reason  tbat  the  appellant  bad  no 
independent  interest  in  tbe  litigation,  or  in 
the  contract  out  of  which  tbe  litigation  grew, 
be  cannot  now  be  heard  to  complain  of  any 
errors  therein.  Tbe  demurrer  was  properly 
sustained.  Tbe  Judgment  is  therefore  af- 
firmed. 

DUNBAR,  HADLET,  FULLBRTON,  RDO- 
KIN,  and  CROW.  JJ.,  concur. 
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AUSTIN  T.   WILCOXSON.    (Sac.   1,272,) 

(Supreme  Court  of  California.    March  20,  1906. 
Rehearing  Denied  April  19,  1906.) 

1.  Pleading — ^Natubk  of  Action— Constbuo 

TION. 

Where  a  complaint  alleged  that  a  cer- 
tain person  delivered  to  a  decedent  a  sum  of 
money,  to  be  held  in  trust  for  plaintiff  and  to 
be  paid  plaintiff  nt  the  death  of  decedent,  and 
that  defendant,  who  was  tBe  executor,  had  tak- 
en possession  of  such  sum  of  money  and  with- 
held it,  and  judgment  was  prayed  that  defend- 
ant deliver  the  money,  the  action  could  not  be 
considered  one  in  equity  to  declare  and  en- 
force a  trust. 

2.  Tktjsts—Knpobcement— Persons  Liable. 

Equity  will  enforce  a  trust  against  the 
executor  of  a  deceased  trustee. 

[Ed.  Note. — For  cases  in  point,  see  voL  47, 
Cent.  Dig.  Trusts.  S  513.] 

3.  Same. 

Under  the  express  provisions  of  Civ.  Code, 
I  2222,  a  voluntary  trust  may  be  created  as 
to  the  trustee  by  any  words  or  acts  of  his  in- 
dicating with  reasonable  certainty  his  accept- 
ance of  the  trust  or  tiis  aclinowledgment  of 
its  existence,  and  the  subject,  purpose,  and 
beneficiary. 

tEd.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Trusts,  !§  34-3a] 

4.  Same— Parol  Evidence— Sufficienct. 

Parol  evidence  to  prove  a  trust  in  personal 
property  must  be  clear  and  unequivocal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Tiusts,  i  f58.] 

5.  Same. 

On  an'  issue  as  to  whether  a  decedent  had 
held  a  sum  of  money  as  trustee  for  plaintiCt, 
evidence  considered,  and  held  insufficient  to 
show  such  to  have  been  the  case. 

Department  2.  Appeal  from  Superior 
Court,  Sacramento  County;  G.  M.  NIchol, 
Judge. 

Action  by  Amanda  P.  Austin  against 
George  H.  Wilcoxson.  From  a  Judgment  in 
favor  of  defendant,  plaiutlft  appeals.  Af- 
firmed. 

John  M.  Fulweiler  and  Grove  L.  Johnson, 
for  appellant.  Clinton  L.  White  and  Arthur 
M.  Seymour,  for  respondent 


HENSHAW,  J.  Plaintiff's  complaint  al- 
leged that  Jackson  Wilcoxson  and  Jefterson 
Wilcoxson  were  ber  granduncles;  that  on  or 
about  the  lOtb  day  of  March,  1885,  Jackson 
Wilcoxson  delivered  to  Jefferson  Wilcoxson 
the  sura  of  $75,000  to  be  held  In  trust  I'or, 
and  to  be  paid  to,  plaintiff  at  the  time  of  the 
death  of  Jefferson  Wilcoxson;  that  Jefferson 
Wilcoxson  accepted  the  trust  and  took  posses- 
sion of  the  ?75,000;  that  Jefferson  Wllcoxsou 
died  In  the  city  and  county  of  Sacramento 
on  tbc  8th  day  of  April,  1898;  that  he  did 
not  deliver  to  plaintiff  in  his  lifetime,  nor 
at  bis  death,  the  sum  of  $75,000;  that  Im- 
mediately after  bis  death  the  defendant 
George  H.  Wilcoxson  "took  possession  of  said 
sum  of  $75,000  held  In  trust  for  plaintiff  as 
afpresald,  and  ever  since  bas  withheld  and 
now  withholds  the  sum  from  tbe  plaintiff"; 
84  P.— 27 


that  after  demand  defendant  bas  refused 
and  still  refuses  to  deliver  the  money  to 
plaintiff.  Plaintiff  prayed  Judgment  that  de- 
fendant deliver  to  her  the  sum  of  $75,000,  and 
that  In  the  meantime  be  be  restrained  from 
disposing  of  any  part  of  it.  Defendant 
answered  first  by  denial.  For  a  second  de- 
fense be  alleged  that  Jefferson  Wilcoxson 
died  leaving  a  last  will  and  testament  by 
which  be  bequeathed  all  of  his  estate;  that 
defendant  was  named  executor  therein  and 
thereunder,  and  was  appointed,  qualified,  and 
acted  as  executor;  that  as  executor  he  pro- 
ceeded to  take  possession  of  all  the  property, 
real  and  personal,  belonging  to  tbe  estate,  and 
that  be  took  possession  of  these  properties 
in  no  other  way  than  as  executor.  Tbe 
moneys  which  plaintiff  seeks  to  recover  de- 
fendant personally  makes  no  claim  to  and 
bas  not  converted  to  his  own  use,  but  has 
taken  and  held  the  same  only  in  bis  capacity 
as  executor  as  money  belonging  to  the  estate 
of  Jefferson  Wilcoxson,  deceased;  that  be 
did  not  know  and  had  no  means  of  knowing 
that  plaintiff  laid  claim  to  tbe  sum  of  $75,000, 
or  any  other  sum,  as  having  been  held  in  trust 
by  his  testator  for  her  benefit  until  the  18th 
day  of  January,  1900.  when  for  the  first  time 
plaintiff  notified  defendant  of  ber  claim,  and 
demanded  of  him  tbe  payment  of  tbe  said 
sum  of  $75,000.  Upon  this  defendant  then 
proceeds  to  set  forth  matters  from  which  be 
contends  that  plaintiff  is  estopped  by  ber 
conduct  from  asserting  a  claim  to  this  money, 
matters  which  need  not  here  be  set  forth 
with  amy  particularity.  Upon  tbe  issues 
thus  Joined  trial  was  bad  before  the  court, 
which  found  against  tbe  allegations  of  plain- 
tiff's complaint  and  affirmatively  in  favor  of 
defendant's  plea  in  estoppel,  and  rendered  its 
Judgment  accordingly.  Plaintiff  appeals, 
and  upon  ber  appeal  urges  that  the  complaint 
is  "purely  a  bill  In.  equity  to  have  declared 
and  enforced  a  trust,"  and  -that  It  was  the 
duty  of  tbe  court  therefore  to  have  found  on 
all  of  the  issues  by  special  findings,  whereas 
tbe  findings  in  fact  made  were  that  "tbe  al- 
legations of  tbe  second,  third  and  sixth  sub- 
divisions of  the  amended  complaint  are  not, 
nor  are  any  of  them,  true,  and  the  allegations 
of  the  second  subdivision  of  tbe  answer  of  tbe 
defendant  are  true."  We  think,  however, 
that  plaintiff  misconceives  the  legal  effect  of 
her  complaint  It  Is  not  an  action  to  declare 
and  enforce  a  trust  She  sues  at  law  to  re- 
cover moneys  which  she  alleges  have  come 
Into  tbe  hands  of  the  defendant  and  which 
upon  ber  demand  he  bas  refused  to  turn 
over  to  her.  Her  action  may  Indifferently 
be  called  one  in  trover.  In  assumpsit  or 
for  money  had  and  received.  It  is  true 
that  to  make  out  her  title  to  the  money  she 
alleges  that  it  was  given  by  one  of  ber  grand- 
uncles  to  another  granduncle  in  tnist  for 
her,  but  the  allegation  as  to  this  defendant's 
connection  with  the  fund  Is  simply  that 
he  "took  possession  of  it"  and  refuses  after 
demand  to  pay  it  over.    The  same  allegation 
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would  be  good  against  a  tblef  who  bad  actu- 
ally stolen  the  money,  and  assuredly  It  can- 
not be  said  that  a  demand  made  upon  one 
whom  It  Is  alleged  has  wrongfully  taken  and 
wrongfully  holds  money  constitutes  an  equi- 
table action  to  enforce  an  express  trust  The 
enforcement  of  a  trust  In  equity  has  In  con- 
templation the  terms,  conduct,  and  manage- 
ment of  the  trust,  the  settlement  of  the  trus- 
tee's accounts,  compensation  to  the  trustee, 
the  order  of  payment  over  and  his  discharge 
from  his  trusteeship.  None  of  these  matters 
are  here  In  contemplation.  It  Is  not  even 
charged  that  the  defendant  obtained  and  holds 
the  money  as  executor  of  the  estate  of  his  de- 
ceased uncle.  Nor  is  Its  recovery  In  any  way 
to  be  had  out  of  the  funds  of  the  estate.  The 
demand  Is  for  a  personal  judgment  against 
the  defendant  In  his  Individual  capacity. 
Equity  win,  of  course,  enforce  a  trust  against 
the  executor  of  the  deceased  trustee  (Walker- 
ly  V.  Bacon's  Executors.  85  Cal.  137,  24  Pac 
6.<18;  McGrath  v.  Carroll,  Executoft,  110  Cal. 
79,  42  Pac.  4(56;  Byrne  v.  Byrne,  Adm'r,  113 
Cal.  294,  45  Pac.  53G),  but  such  Is  not  the  ac- 
tion here  brought.  The  findings  which  the 
court  made  are  supported  by  the  decisions  of 
this  court  from  the  cases  of  McEwen  v.  John- 
son, 7  Cal.  258,  uniformly  down  to  the  case 
of  McLennan,  v.  Wilcox,  126  Cal.  51,  58  Pac 
305. 

The  principal  point  presented  In  argument 
upon  this  appeal,  however,  is  that  the  evi- 
dence Is  insufflcient  to  sustain  the  findings  of 
the  court  to  the  effect  that  Jackson  WIlcox- 
son  did  not  deliver  to  Jefferson  Wllcoxson 
the  sum  of  $75,000  to  be  held  in  trust  and  to 
be  paid  to  plaintiff  at  the  time  of  the  death 
of  Jefferson  Wllcoxson,  and  that  Jefferson 
Wllcoxson  did  not  accept  in  trust,  and  did 
not  take  and  bold  In  possession,  the  sum  of 
$75,000,  or  any  other  sum  In  trust  for  the 
plaintiff.  A  consideration  of  this  proposition 
necessitates  the  following  statement  of  facts: 
The  deceased  Jefferson  Wllcoxson  was  a 
very  wealthy  bachelor.  Upon  his  death  he 
left  an  estate  of  a  value  exceeding  $1,000,000. 
Over  $200,000  of  this  was  personal  property, 
the  principal  part  of  which  was  money.  In 
his  safe  at  the  time  of  his  death  were  found 
moneys  to  the  amount  of  sixty  odd  thousand 
dollars,  partly  In  paper  money,  partly  In  coin, 
the  packages  wrapped  and  labeled  with  the 
amount  of  moneys  which  they  contained  and 
the  deceased's  name  all  in  bis  own  handwrit- 
ing. In  another  part  of  the  safe  was  an  en- 
velope on  the  outside  of  which  in  the  hand- 
writing of  Jefferson  Wllcoxson  was  written 
"1,000  shares  Amanda  P.  Austin."  Inside 
of  the  envelope  was  found  a  certificate  for  a 
thousand  shares  of  stock  in  a  mining  com- 
pany l!:sued  to  Jefferson  Wllcoxson,  and  In- 
dorsed by  him  to  Amanda  P.  Austin.  There 
were  certificates  of  deposit  also  found  In  the 
safe.  These  certificates  of  deposit  bore  no 
Indicia  of  a  trust,  but  were  one  and  all  in 
favor  of  Jefferson  Wllcoxson.  The  plaintiff, 
as  has  been  said,  was  the  grandniece  of  Jef- 


ferson Wllcoxson  and  lived  with  him  much 
as  though  she  were  bis  own  daughter.  It  Is 
contended  that  In  so  living  with  him  and  de- 
voting herself  to  him  the  plaintiff  made  large 
personal  sacrifices,  forebore  entering  into  the 
marriage  state  and  in  all  ways  effaced  herself 
to  the  comfort  and  happiness  of  her  uncle. 
From  witnesses  testifying  to  the  declarations 
which  Jefferson  Wllcoxson  made  to  them  in 
his  lifetime  the  record  abounds  with  ex- 
pressions of  his  affection  for  the  plaintiff; 
that  she  was  a  noble  woman;  that  she  was 
kinder  to  bim  than  a  daughter  would  have 
been,  with  assurances  that  he  proposed  to 
provide  bountifully  for  her  In  his  will;  that 
he  would  leave  her  a  rich  woman,  and 
much  more  to  this  effect.  It  appears  fur- 
ther that  upon  Wllcoxson's  death,  provi- 
sion to  the  satisfaction  of  this  niece  not 
having  been  made,  she  presented  a  claim 
against  his  estate  for  the  value  of  ber  serv- 
ices rendered  to  him,  and  upon  this  claim 
prosecuted  a  suit  in  the  superior  court  to 
Judgment  in  the  sum  of  $20,000,  and  this 
Judgment  with  interest  and  costs  was  paid  to 
ber  in  full  by  the  estate.  Thus  whatever 
may  have  been  ber  claim  against  the  estate 
of  Jefferson  Wllcoxson  for  ber  devotion,  her 
selfHlenial.  and  her  sacrifices,  it  has  received 
a  money  value  at  the  instance  of  her  own  liti- 
gation and  the  amount  has  been  paid  to  ber. 
In  the  present  litigation,  therefore,  the  evi- 
dence of  promises  and  assurances  of  the  de- 
ceased as  to  what  he  would  do  for  her  out  of 
bis  own  estate  are  of  no  importance,  weight, 
or  value.  This  action  Is  strictly  brought  and 
a  recovery  strictly  sought  upon  the  allegation 
that  Jackson  Wllcoxson  delivered  to  Jefferson 
Wllcoxson,  and  Jefferson  Wllcoxson  received 
in  trust  for  plaintiff,  $75,000,  which  $75,000 
Jefferson  Wllcoxson  has  never  paid  over  to 
plaintiff  and  which  $75,000  this  defendant 
took  possession  of  and  now  retains.  While 
plaintiff  presented  ber  claim  against  the  es- 
tate of  Jefferson  Wllcoxson  for  the  value  of 
her  services,  and  while  she  testifies  that  dur- 
ing his  lifetime  Jefferson  Wllcoxson  repeated- 
ly told  her  that  her  uncle  Jackson  had  left 
a  large  sum  of  money  with  him  In  trust  for 
her  and  that  the  money  was  In  his  safe,  she 
never  presented  any  claim  against  the  estate 
for  this  money.  In  avoidance  of  the  princi- 
ple declared  in  Latbrop  v.  Bampton,  31  Cal. 
17,  89  Am.  Dec.  141,  and  the  numerous  cases 
which  have  followed  and  upheld  It,  plaintiff 
endeavors  to  earmark  the  trust  fund,  and  to 
this  end  the  testimony  Is  directed  to  show 
that  the  $75,000  alleged  to  have  been  left  In 
trust  by  Jackson  Wllcoxson  was  the  money 
actually  found  In  Jefferson's  safe  at  the 
time  of  bis  death. 

With  this  statement  of  the  surrounding 
facts  and  circumstances,  we  are  brought  to  a 
consideration  of  the  testimony  by  which  It  Is 
sought  to  establish  the  trust  As  to  this  testi- 
mony. It  may  be  said  In  general  that  it  con- 
sists wholly  of  evidence  given  by  witnesses 
of  the  declarations  made  by  Jefferson  WU- 
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coxson  during  bts  lifetime.  There  1b  no  other 
evidence  of  It  ■whatsoever.  There  Is  no  writ- 
ing of  Jefferson  Wilcoxson,  bo  memorandum, 
DO  acts  of  his  in  support  of  the  trust,  other 
than  these  oral  declarations  testified  to  by  the 
witnesses.  The  trust  sought  to  be  established 
being  one  in  personalty,  of  course,  the  oral 
declarations  of  Jefferson  Wilcoxson  are  per- 
missible In  evidence  for  this  purpose.  Civ. 
Code,  i  2222.  Trusts  in  personalty  may  be 
created,  declared,  or  admitted  verbally,  and 
may  be  proved  by  parol  evidence,  although, 
as  the  authorities  uniformly  unite  In  declar- 
lug,  such  evidence  must  be  clear  and  un- 
equivocal. Sllvey  V.  Hodgdon,  52  Cal.  303; 
Sheehan  v.  Sullivan,  126  Cal.  189,  58  Pac.  543; 
Barlier  v.  Hurley,  132  Cal.  21,  63  Pac.  1071 ; 
3  Pom.  Eq.  $  1008;  1  Perry  on  Trusts,  J  77. 
In  considering  what  evidence  may  be  regard- 
ed as  clear  and  convincing  in  the  establish- 
ment of  such  a  trust  it  must  be  borne  in 
mind  that  the  Code  enjoins  caution  in  the  re- 
ception of  evidence  of  the  oral  admissions  of 
a  person  (Code  Civ.  Proc.  {  2061),  even  when 
that  person  Is  living.  When  he  is  dead  and 
when,  from  the  very  nature  of  the  evidence 
offered.  It  is  Impossible  generally  to  con- 
tradict the  witnesses  who  testify,  reason  sug- 
gests even  a  greater  degree  of  caution,  and  It 
is  not  stating  it  too  strongly  to  say  that  evi- 
dence so  given  under  such  circumstances 
must  appear  to  any  court  to  be  In  its  nature 
the  weakest  and  most  unsatisfactory.  Mat- 
tlngly  V.  Pennle,  105  Cal.  514,  39  Pac.  2C0, 
45  Am.  St.  Rep.  87 ;  Davis  v.  Davis,  26  Cal. 
23.  85  Am.  Dec.  157;  Byrne  v.  Byrne,  113  Cal. 
295,  45  Pac.  530. 

It  would  be  unprofitable  to  review  at  length 
tbe  testimony  of  plaintiff's  witnesses  offered 
to  establish  this  trust  by  tbe  parol  admissions 
of  the  deceased,  but  In  general  it  may  be 
said  that  the  testimony  of  some  was  in- 
herently improbable,  the  testimony  of  others 
conflicted  either  with  proved  or  admitted 
factsi  or  with  the  evidence  of  either  witnesses 
testifying  upon  the  same  matter.  The  testi- 
mony of  one  of  the  witnesses  fixes  the  date  of 
the  gift  by  Jaclcson  as  years  before  bis  death. 
Tbe  testimony  of  another  witness  fixes  it  as 
a  gift  by  check  a  short  time  before  his  death. 
The  testimony  of  still  another  witness  would 
fix  It  as  money  in  the  safe  of  Jackson  Wil- 
coxson at  the  time  of  his  death,  which  money 
Jefferson  Wilcoxson  took  from  tbe  safe, 
which  also  contained  a  letter  to  plainUff 
from  Jackson  Wilcoxson  declaring  the  gift 
made  to  her.  The  character  and  personnel  of 
some  of  tbe  witnesses  offering  this  testimony, 
who  are  shown  to  have  been  comparative 
strangers  to  tbe  deceased,  might  likewise  of 
itself  have  caused  doubt  in  the  mind  of  the 
trial  Judge.  From  the  nature  of  this  evidence 
it  was  impossible,  as  Las  been  said,  to  con- 
tradict all  the  alleged  admissions,  but,  where- 
ever  a  matter  was  testified  to  as  a  fxct,  and 
the  defense  experienced  little  difficulty  in 
showing  tbe  nonexistence  of  the  fact.  For 
example,  as  to  the  alleged  declaration  that 


the  $75,000  was  in  the  safe  of  Jadkson  Wil- 
coxson at  the  time  of  bis  death,  and  was  up- 
on his  deathbed  given  over  to  bis  brother 
Jefferson  with  tbe  letter  to  the  plaintiff,  it 
is  shown,  by  disinterested  and  indisputable 
testimony,  that  there  was  no  money  and  no 
letter  in  the  safe  when  it  was  opened.  So  as 
to  the  check  it  was  shown  by  the  banks  with 
which  Jackson  Wilcoxson  did  business  and 
by  bis  own  books  of  account  that  no  such 
check  had  ever  been  given.  And  so  generally 
the  defense  undertook  and  successfully  car- 
ried the  burden  of  showing  by  tbe  banks  and 
by  the  books  of  Jackson  Wilcoxson,  which 
seemed  to  have  been  carefully  kept  in  his 
own  handwriting,  not  only  that  he  did  not 
ever  give  such  a  sum  to  his  brother,  but  that 
tbe  largest  sum  of  money  he  ever  had  at  any 
one  time  in  tbe  bank  was  $15,000:  that  be 
frequently-  overdrew  bis  bank  account  and 
that  during  the  last  year  of  his  life  at  the 
time  when  by  the  concensus  of  the  testimony 
of  plaintiff's  witnesses  the  money  was  paid 
to  Jefferson  Wilcoxson,  his  account  was  over- 
drawn and  at  the  time  of  his  death  he  owed 
a  balance  of  $1,185.  Herein  It  Is  insisted  by 
plaintiff  that  tbe  court  erred  in  admitting  in 
evidence  the  cashbook  and  the  two  ledgers 
kept  by  Jackson  Wilcoxson,  but  It  was  shown 
that  the  books  were  kept  in  tbe  regular  course 
of  business  by  one  who  had  personal  knowl- 
edge of  the  subject-matter  entered  Ih  the 
books,  occupying  a  position  such  as  to  ex- 
clude all  presumption  of  his  having  any  In- 
terest to  misrepresent  or  falsify  them.  The 
entries  were  contemporaneous  with  the  facts 
which  they  represented ;  proof  was  made 
that  they  were  In  tbe  handwriting  of  Jackson 
Wilcoxson,  and  It  was  an  admitted  fact,  of 
course,  that  Jackson  Wilcoxson  was  dead  at 
the  time  of  the  trial.  It  may  not  be  doubted 
that  the  books  were  admissible  In  evidence. 
Sill  V.  Reese,  47  Cal.  294 ;  Banning  v.  Marleau, 
121  Cal.  240,  53  Pac.  692.  It  thus  appears 
that  the  court's  findings  to  the  effect  that  the 
$75,000  was  never  paid  by  Jackson  Wilcoxson 
to  Jefferson  Wilcoxson  In  trust,  nor  received 
by  the  latter  in  trust,  is  supported  by  the 
evidence.  PlalntifTs  contention  that  even 
if  this  be  so,  Jefferson  Wlleoxson's  declara- 
tions and  conduct  are  sufficient  to  raise  an 
estoppel  against  bim  In  favor  of  this  plaintiff 
rests  uiKtn  no  meritorious  ground.  In  the 
first  place,  plaintiff  has  failed  to  plead  this 
estoppel,  which  relied  upon,  sbeuld  be  pleaded 
if  possible,  and  it  was  certainly  possible  here 
to  do  so.  In  the  second  place,  bearing  in 
mind  that  she  bad  recovered  In  full  for  all 
her  services  to  her  uncle  in  tbe  suit  which 
she  had  instituted  against  his  estate  for  that 
purpose,  it  is  not  made  to  appear  that  she 
was  in  any  way  prejudiced  by  such  state- 
ments as  her  ancle  may  have  made.  Those 
statements  neither  increased  nor  decreased 
the  amount  of  her  recovery,  nor  in  any  way 
impaired  her  rights  in  the  commencement 
and  prosecution  of  the  present  litigation.  In 
so  way  does  it  appear  that  she  was  prompted 
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to  act  or  to  refrain  from  acting  to  her  own 
detriment. 

Wliat  bas  been  said  renders  unnecessary  a 
consideration  of  the  court's  finding  upon  tbe 
plea  of  estoppel  raised  by  defendant  against 
plaintiff.  Tbe  rulings  of  tbe  court  In  per- 
mitting certain  questions  to  be  asked  of  plain- 
tiff on  cross-examination  are  objected  to. 
Plaintiff  was  not  only  the  party  in  Interest, 
but,  as  a  witness  in  ber  own  behalf,  offered 
testimony  as  to  tbe  oral  admissions  of  her 
uncle  In  her  favor.  A  wide  latitude  of  cross- 
examination  was  permissible  under  these 
circamstances  and  a  proper  latitude  was  not 
exceeded.  In  striking  out  tbe  testimony  of 
the  witness  Kate  Stevens  as  to  tbe  friendly 
relations  existing  between  Harrison  WIl- 
coxson's  daughters  and  Jefferson  Wilcoxson, 
tbe  ruling,  If  error,  was  on  an  absolutely 
Immaterial  matter.  The  same  may  be  said 
of  the  court's  order  in  admitting  In  evidence 
an  entry  made  by  Jefferson  Wilcoxson  In  hia 
diary. 

For  the  foregoing  reasons,  Judgment  and 
order  appealed  from  are  aflirmed. 

We  concur:  McFARLAND,  J.;  LORN 
GAN,  J. 


(149  Cal.  18) 

BENNICnSEN  v.   MARKET  ST.   RY.   CO. 
(S.  F.  3,488.) 

(Supreme  Court  of  California.    March  19,  1006. 
Rehenriug  Denied  April  18,  1906.) 

Stbiebt  Railroads— lN,ruBT  to   Pekson   on 

TbACK— CONTBIBUTOBT  NeOLIOBNCE. 

In  an  action  for  injuries  from  being  struck 
by  a  street  car,  it  was  error  to  authorize  a 
recovery  by  the  plaintiff,  notwithstanding  con- 
(ribatory  nosjligence,  where  the  evidence  showed 
conclusively  that  tbe  motorman  did  not  see 
the  person  injured  nntfl  after  the  accident. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Street  Railroads,  8  219.] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Frank 
H.  Kerrigan,  Judge. 

Action  by  Ruberta  Bennlcbsen,  by  her 
guardian  ad  litem,  against  the  Market  Street 
Railway  Company.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed 

C.  W.  Cross,  for  appellant.  Emil  O.  Pe- 
ters and  Bert  Schlesinger,  for  respondent. 

McFARLAND,  J.  This  Is  an  action  to  re- 
cover damages  on  behalf  of  tbe  Infant  plain- 
tiff for  personal  injuries  alleged  to  have  been 
caused  by  being  struck  by  a  moving  car  of 
defendant  The  verdict  and  judgment  were 
for  plaintiff,  and  defendant  appeals  from  an 
order  denying  Its  motion  for  a  new  trial. 

The  important  features  of  tbe  case  are 
these:  At  the  time  of  the  alleged  Injuries 
defendant  was  operating  a  double-track  elec- 
tric street  railroad  on  Sansome  street  in  San 
Francisco,  the  street  running  north  and  south. 
Defendant  also  was  operating  a  similar  street 


railroad  on  Broadway  street,  which  runs 
east  and  west,  crossing  Sansome  street 
Plaintiff  lived  with  her  parents  In  a  house 
on  the  southeast  comer  of  Sansome  and 
Broadway,  where  the  two  railroads  cross 
each  other.  She  bad  been  going  to  school 
for  about  four  years  before  the  accident  by 
which  she  was  Injured,  and  In  going  to  and 
from  school,  doing  errands,  etc.,  she  had  been 
in  the  habit  almost  daily  of  crossing  said 
railroads.  She  was  at  the  time  of  the  ac- 
cident almost  nine  years  old — eight  years, 
eight  months,  and  some  days.  Her  mother 
had  frequently  cautioned  her  to  be  careful 
In  crossing  the  railroads.  The  plaintiff  her- 
self testified  that  before  the  accident  when 
crossing  the  railroads  she  would  look  to  see 
If  there  was  any  car  coming  so  that  she 
would  not  get  hurt,  and  that  If  she  saw  a 
car  coming  she  would  wait  on  tbe  sidewalk 
until  it  had  passed.  On  the  day  of  tbe  ac- 
cident she  undertook  to  cross  Sansome  street 
between  Broadway  and  Pacific  street  which 
is  the  next  street  south  of,  and  parallel  with, 
Broadway,  when  the  ear  was  close  at  hand 
going  north  toward  Broadway,  and  was 
struck  by  It,  and  Injured.  She  did  not  look 
to  see  if  the  car  was  coming.  The"  evidence 
of  defendant  was  to  the  point  that  she  ran 
against  the  side  of  the  car,  and  was  thrown 
under  It  although  the  jury  may  have  been 
justified  In  finding  that  she  was  struck  by  the 
front  end  of  the  car.  Witnesses  for  plaintiff 
testified  that  when  they  saw  her  Just  before 
the  accident  she  was  from  8  to  10  feet  from 
the  car.  But  under  any  view  of  the  evidence 
on  this  point  it  Is  clear  beyond  doubt  that 
If  she  had  been  a  person  of  mature  age  she 
would  have  been  guilty  of  contributory  negli- 
gence, negligence  which  contributed  proxi- 
mately and  directly  to  her  Injuries.  And  we 
need  not  Inquire  whether  the  jury  would 
have  been  justified,  under  all  tbe  evidence 
on  the  point  In  finding  that  on  account  of 
her  age,  no  negligence  could  be  attributed 
to  her,  because  the  case  was  tried  on  the 
theory,  and  the  jury  were  Infetructed,  that 
even  though  she.  or  her  parents,  were  guilty 
of  contributory  negligence,  still  she  was  en- 
titled to  recover  If  "by  reason  of  negligence 
on  his  part  the  motorman  failed  to  avoid 
the  accident"  and  "If  the  defendant's  em- 
ploy<^  could  have  avoided  the  Injury  by  the 
exercise  of  ordinary  care." 

The  case,  therefore,  was  tried  upon  the 
theory  that  there  was  evidence  to  bring  It 
within  the  cases  which  hold  that  although 
the  person  Injured  put  himself  by  his  own 
negligence  in  a  place  of  danger,  If  the  em- 
ployes In  charge  of  the  train  discovered  bis 
danger  In  time  to  prevent  Injury  by  the  ex- 
ercise of  ordinary  care  and  did  not  do  so, 
then,'  notwithstanding  tbe  contributory  neg- 
ligence of  the  injured  person,  he  may  recover. 
But  there  was  no  such  evidence  In  the  case 
at  bar.  There  is  no  pretense  that  the  motor- 
man  saw  the  plaintiff  at  all  at  the  time  of 
tbe  accident  until  after  it  bad  occurred;  on 
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fh«  other  band,  It  Is  sbown  clearly  that,  be 
did  not  The  motortnan  testified  that  he  did 
not  see  ber,  and  his  testimony  Is  not  only 
uncontradicted,  but  Is  confirmed  by  testi- 
mony of  the  plaintiff.  He  said  that  he  was 
Io<>lcing  ahead  on  Sansome  street,  although 
somewhat  to  the  left  or  west  in  order  to 
watch  for  a  car  that  might  be  coming  down 
Broadway,  but  that  be  had  Sansome  street 
In  full  view,  and  did  not  see  plaintiff  nntil 
she  had  run  into  the  side  of  the  car.  And 
to  confirm  the  fact  that  be  did  not  see  ber, 
one  of  plaintiff's  main  witnesses  testified 
that  at  the  time  of  the  accident  the  motor- 
man  "was  looking  behind"  and  that  "bis 
face  was  back  be  was  looking  back  be  was 
not  looking  ahead."  And,  Indeed,  plaintiff's 
whole  case  is  argued  upon  the  theory  that 
the  negligence  of  the  motorman  consisted  in 
his  not  looking  ahead,  and  that  this  is  the 
negligence  which  entitles  plaintiff  to  recover, 
even  though  she  was  guilty  of  contributory 
negligence.  But  no  case  has  gone  that  far; 
and  to  go  that  far  would  be  to  practically 
destroy  the  whole  doctrine  of  contributory 
negligence.  There  was  In  this  case,  there- 
fore, no  evidence  to  Justify  the  jury  in  finding 
that  there  was  such  negligence  on  the  part  of 
defendant's  anploygs  as  entitled  plaintiff  to 
recover  notwithstanding  her  contributory  .neg- 
ligence. Of  course,  contributory  negligence 
Implies  some  negligence  on  the  part  of  the  de- 
fendant: and  the  general  rule  is  that  a  plain- 
tiff complaining  of  personal  injuries  caused 
by  a  train  or  car,  who  was  himself  guilty  of 
negligence,  which  contributed  proximately 
and  directly  to  the  injuries,  cannot  recover, 
although  the  defendant  was  also  guilty  of 
negligence.  There  are  exceptions  to  the  rule, 
however,  but  they  embrace  only  those  cases 
where  a  person  is  by  his  own  negligence  in 
a  dangerous  situation  and  is  discovered  in 
that  position  by  those  in  the  management  of 
the  approaching  train  in  time  to  prevent  in- 
Jury  by  the  exercise  of  ordinary  care.  In 
the  earlier  cases  the  conduct  of  those  In 
charge  of  a  train  who,  seeing  one  In  a  dan- 
gerous position,  made  no  effort  to  avoid  in- 
juring him  when  it  could  have  been  easily 
a^voided,  is  characterized  as  "willful  and 
wanton."  The  cases,  however,  all  hold  that 
the  discovery  of  such  a  person  in  a  danger- 
ous position  in  time  to  prevent  injury  by 
the  exercise  of  ordinary  care  is  necessary  to 
constitute  an  exception  to  the  rule  that  one 
guilty  of  contributory  negligence  cannot  re- 
cover. It  is  not  necessary  to  review  the  au- 
thorities cited  by  respondent  other  than  the 
case  of  Lee  v.  Market  Street  Railway  Ck>., 
135  Cal.  203,  67  Pac.  765,  for  that  is  the  case 
most  favorable  to  respondent's  contention. 
But  In  the  Lee  Case  this  court,  after  re- 
ferring to  certain  evidence,  said  (italics  ours): 
"Here,  then,  was  enough  to  warrant  tbe 
Bubmlssion  to  tbe  jury  of  the  question 
whether  or  not  tbe  defendant  exercise  atdl- 
nary  care  after  discovery  of  plaintiff't  tiluo- 


tion  of  peril.  If  It  did  not  then,  notwith- 
standing tbe  negligence  of  plaintiff,  it  was 
liable.  Tbe  verdict  of  the  jury  is  a  finding 
to  the  effect  that  they  did  not  believe  that 
defendant's  employes  exercised  proper  care 
after  discovery  of  plaintiffs  situation."  And 
so  that  case  was  decldM  upon  tbe  theory 
that  defendant  failed  to  exercise  ordinary 
care  to  prevent  the  accident  after  discovery 
of  plaintiff's  perilous  situation.  It  has  been 
expressly  held  that  a  case  like  the  one  at 
bar  can  be  taken  out  of  the  doctrine  of  con- 
tributory negligence  only  where  the  defend- 
ant had  actual  knowledge  of  piainUfTs  peril- 
ous situation.  In  Harrington  v.  Los  Angeles 
By.  Co.,  140  Cal.  514,  74  Pac.  15,  63  L.  K. 
A.  238,  98  Am.  St  Rep.  85,  this  court,  speak- 
ing through  Angellotti,  J.,  after  quoting  from 
Beach  on  Contributory  Negligence,  said:  "It 
Is,  of  course,  true,  as  urged  by  defendant 
that  it  is  essential  to  such  liability  that  the 
defendant  did  actually  know  of  tbe  danger, 
and  that  there  is  no  such  liability  where  be 
does  not  know  of  the  peril  of  the  injured 
party,  but  would  have  discovered  the  same 
but  for  remissness  on  bis  part"  In  Herbert 
V.  Southern  Pacific  Co.,  121  Cal.  232,  53  Pac. 
652,  Temple,  J.,  speaking  for  tbe  court  said: 
"The  case  is  not  within  tbe  rule  laid  down 
in  Esrey  v.  Southern  Pacific  Co.,  103  Cal. 
541,  37  Pac.  500.  Doubtless,  notwithstand- 
ing the  negligence  of  a  plaintiff  has  put  him 
in  peril,  yet  if  bis  danger  Is  perceived  by 
tbe  defendant  in  time,  so  that  by  the  exer- 
cise of  ordinary  diligence  on  bis  part  Injury 
can  be  avoided,  tbe  defendant  will  be  held 
for  the  injury.  But  that  Is  based  upon  the 
fact  that  a  defendant  did  actually  knoW  of 
the  danger — not  upon  the  proposition  that  he 
would  have  discovered  the  peril  of  the  plain- 
tiff but  for  remissness  on  bis  part  Under 
this  rule,  a  defendant  is  not  liable  because 
be  ought  to  have  known." 

It  is  not  necessary  to  discuss  with  much 
detail  the  exceptions  taken  by  appellant  to 
rulings  of  tbe  court  in  the  matter  of  instruct- 
ing the  Jury.  The  gravest  objection  to  In- 
structions given  at  request  of  plaintiff  is  that, 
whether  or  not  they  are  on  their  face  as  ab- 
stract propositions  of  law  erroneous,  they 
were  not  applicable  to  the  evidence  and  un- 
disputed facts  in  the  case,  and  therefore  mis- 
leading to  tbe  jury.  They  gave  the  Jury  to 
understand  that  although  plaintiff  was  guilty 
of  contributory  negligence,  still  they  might 
find  for  plaintiff  if  they  believed  that  defend- 
ant was  guilty  of  any  of  the  kinds  of  negli- 
gence to  which  the  evidence  in  any  way 
pointed.  But  the  only  negligence  of  defend- 
ant to  which  tbe  evidence  in  any  way  pointed 
was  the  failure  of  tbe  motorman  to  ring  a 
bell  or  give  other  notice  (If,  indeed,  be  was 
required  to  ring  a  bell  at  that  point),  and 
that,  as  testified  to  by  one  of  plainUfTs  wit- 
nesses, he  was  looking  back  and  not  in  front 
of  blm  at  the  moment  when  tbe  accident  oc- 
curred. Assuming  that  these  two  things  con- 
stituted negligence,  they  were  not,  under  tba 
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aatborltles  above  quoted,  the  kinds  of  negli- 
gence wbtcb  took  the  case  out  of  tbe  rule 
that  one  guilty  of  contributory  negligence  can- 
not recover.  For  instance,  in  instruction  No. 
2,  given  at  tbe  request  of  plalntifF,  the  jury 
were  told  tbat  "a  party  having  an  opportunl^ 
by  tbe  exercise  of  f)roper  care  to  avoid  in- 
juring another,  must  do  so  notwithstanding 
that  the  latter  has  placed  himself  in  tbe  sit- 
uation of  danger  by  bis  own  negligence  or 
wrong,  and  although  you  should  find  tbat  the 
parents  of  the  plaintiff  or  either  of  them  were 
careless  in  permitting  tbe  child  to  go  upon 
the  street  unattended,  or  that  tbe  child  her- 
self was  negligent,  nevertheless,  if  the  defend- 
ant's employt^s  could  have  avoided  the  injury 
by  the  exercise  of  ordinary  care,  then  you 
should  find  for  tbe  plaintiff."  Now,  in  the 
case  at  bar,  there  was  no  evidence  that  the 
motorman  "had  an  opportunity"  to  avoid  in- 
juring plaintiff,  or  tbat  be  discovered  her 
in  a  perilous  situation,  but  on  the  contrary 
it  was  proven  and  is  admitted  that  be  did 
not  see  her  at  all  before  the  accident;  and, 
therefore,  tbe  above  instruction  could  apply 
to  tbe  case  only  upon  the  proposition  that 
defendant  was  liable  on  account  of  tbe  as- 
serted negligence  of  tbe  motorman  in  not 
looking  ahead  at  tbe  moment  immediately 
preceding  tbe  accident — which  is  not  the  law. 
The  same  may  be  said  of  tbe  court's  amend- 
ment to  instruction  No.  13  asked  by  def^d- 
ant  We  do  not  deem  it  necessary  to  fur- 
ther refer  to  tbe  instructions  given,  refused, 
and  modi  fled. 

Tbe  order  appealed  from  is  reversed,  and 
tbe  cause  remanded  for  a  new  trial. 

We  concur:  BBATTT,  C.  J.;  ANOEIi- 
LOTTI,  J.;  SHAW,  J.;  HENSHAW,  J.; 
SLOSS,  J. 


(3  Col.  App.  136) 

HATDEN  V.  CONSOLIDATED   MINING  & 
DREDGING  CO. 

(Court  of  Appeal,  Third  District,  Cnlifornia. 
Feb.  21,  1900.  On  Rehearing,  March  27,  1906. 
Rehearing  Denied  by  Supreme  Court  April 
21,  1906.) 

1.  tbiair-lnstbhctions— constbuction  as  a 
Whole. 

Instructions  given  must  be  read  together, 
and  are  sufficient  if,  when  so  read,  they  ap- 
pear to  cover  tiie  whole  case  and  state  cor- 
rectly the  law  applicable  thereto. 

[Ed.  Note. — For  cas«>s  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §{  703-717.] 

2.  S.IME— CONTBAOICTORT  INSTBUCTIONS. 

Where  two  instructions  are  contradictory 
in  essential  parts,  tbe  judgment  must  be  re- 
versed. 

[Ed.   Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Trial,  f  §  564,  565.] 

3.  Same. 

In  an  action  by  the  owner  of  an  irriga- 
tion ditch  in  possession  of  a  tenant,  who  lind 
covenanted  to  repair,  for  injuries  thereto,  the 
court  in  two  instructions  cliarged  that  tlie 
damages  awarded  to  pliiintiff  must  be  con- 
fined to  the  "permanent"  injury ;  "that  is,  to 
Injury  inflicted  upon  her  [plaintiff's]  iuheritauce 


or  reversionary  interest  therein."  An  instruc- 
tion was  then  given  that  plaintiff  could  not 
recover  for  any  injury  to  the  tenant's  posses- 
sion or  enjoyment  of  the  property:  that  it 
was  the  duty  of  the  lessee  to  replace  and  re- 
pair any  portion  of  the  ditch  injured  or  de- 
stroyed, and  that  he  could  recover  the  necessary 
expenses  incurred  in  doing  so  from  defendant : 
and  that  if  the  ditch  was  permanently  injured 
and  destroyed  so  that  it  could  not  be  rebuilt 
or  replaced  in  the  maner  in  which  it  original- 
ly existed,  tbe  lessee  would  not  be  l)Ound  under 
his  covenant  to  repair  such  permanent  injuries, 
and  that  plaintiff  could  recover  for  such  dam- 
ages. Heli,  that  such  instructions  were  not 
contradictory. 

On  Rehearing. 

4.  Landlord  and  Tenant  —  Injiikt  to 
Leased  Pbopebty  —  Recovebt  bt  Land- 
lord—Rights  OF  Lessee. 

That  a  lessee  in  possession  of  property 
injured  by  the  negligence  of  a  third  person  had 
an  option  to  purchase  the  same  was  no  ground 
for  denying  the  landlord  the  right  to  recover 
for  permanent  injury  to  the  property,  because, 
in  the  event  of  the  tenant's  exercising  his  op- 
tion, he  might  also  be  entitled  to  recover  for 
such  injuries. 

Appeal  from  Superior  Court,  Sisklyoa 
County;  J.  S.  Beard,  Judge. 

Action  by  Mary  A.  Hayden  against  the 
Consolidated  Mining  &  Dredging  Company. 
From  a  judgment  in  favor  of  plaictiff,  and 
from  an  order  denying  defendant's  motion 
for  a  new  trial,  it  appeals.    Afllrmed.  * 


Glllls  &  Tapscott,  for  appellant 
&  Collier,  for  respondent 


Cobum 


Mclaughlin,  J.  Respondent  was  the 
owner  of  a  tract  of  farming  land  in  Sisklyoa 
county,  appurtenant  to  which  was  a  ditch 
known  as  the  "Alger  Ditch,"  used  for  con- 
veying water  from  Scott  river  to  and  upon 
said  land  for  purposes  of  Irrigation.  The  de- 
fendant constructed  a  dam  iq  the  channel 
of  the  river  near  .the  bead  of  this  ditch, 
thereby  causing  tbe  waters  of  the  stream  to 
flow  against  one  of  Its  banks  and  into  tbe 
bead  of  tbe  ditch.  .As  a  result,  about  one 
half-mile  of  th^  ditch  was  washed  away, 
necessitating  the  construction  of  a  flume  for 
this  entire  distance.  This  action  was  brought 
to  recover  $5,000  damages,  thereby  sus- 
tained. The  jury  found  for  plaintiff,  and 
assessed  tbe  damages  at  the  sum  of  $550. 
Judgment  was  entered  accordingly,  and  the 
defendant  appeals  from  the  Judgment  and 
from  an  order  denying  bis  motion  for  a  new 
trial. 

At  the  time  the  dltCh  was  washed  away, 
one  Oltman  was  in  possession  of  tbe  land 
and  ditch,  under  a  lease  which  included  an 
option  to  purchase  the  property.  This  lease 
contained  a  covenant  binding  tbe  lessee  to 
keep  the  ditch  open  and  in  repair  at  his  sole 
expense  and  without  charge  to  respondent 
Tbe  court,  after  repeatedly  instructing  the 
Jury  that  the  plaintiff  was  only  entitled  to 
recover  damages  for  permanent  injury  to 
"her  Inheritance"  or  "reversionary  interest 
In  the  property,"  and  tbat  the  lessee  would 
be  entitled  "to  recover  against  the  defendant 
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la  respect  to  tbe  valae  of  bis  possessory 
Interest  aod  unexpired  term  In  tbe  premises," 
continuing  said:  "But  if  you  further  find 
from  tbe  evidence  tbat  tbe  lease  to  diaries 
Oltman  contains  a  covenant  to  repair  tbe 
Alger  ditcb,  then  sucb  covenant  requires  tbat 
tbe  lessee,  Cbarles  Oltman,  sball  keep  tbe 
dltcb  in  as  good  repair  as  wben  be  received 
it  under  bis  lease;  and  if  destroyed  by  tbe 
defendant,  be,  tbe  said  Obarles  Oltman,  would 
be  required  to  replace  and  rebuild  tbe  por- 
tion or  portions  of  said  dltcb  so  destroyed. 
And  be,  tbe  said  Cbarles  Oltman,  would  be 
entitled  to  recover  from  tbe  defendant  tbe 
cost  of  rebuilding  and  replacing  tbe  por- 
tion or  portions  of  said  ditch,  If  any,  so  de- 
stroyed by  defendant,"  In  tbe  same  connec- 
tion and  Immediately  following  said  instruc- 
tion, which  was  numbered  9,  tbe  court  fur- 
ther Instructed  the  Jury  as  follows:  "If 
you  And  from  the  evidence  In  this  case  that 
the  dnmncps  alleged  in  tbe  complaint,  were 
in  fact  iiilllcted  by  tbe  defendant,  and  that 
any  portion  of  tbesaldditch  was  so  permanent- 
ly InJurtHi  and  destroyed  as  that  it  could  not 
be  rebuilt  or  replaced  In  the  manner  in  which 
It  originally  existed,  then  tbe  lessee  would 
not  t>e  bound,  under  his  covenant,  to  re- 
pair sucb  permanent  Injuries,  and  the  plain- 
tiff may  recover  herein  for  such  damages." 
Tbe  appellant  does  not  assail  thcf  correctness 
of  tbe  whole  or  any  portion  of  the  charge 
of  tbe  court  but  relies  solely  on  tbe  point 
that  the  jury  must  have  ignored  or  refused 
to  follow  instruction  No.  9  above  quoted. 
It  is  argued  that,  as  tbe  lease  contains  a 
covenant  requiring  tbe  lessee  to  keep  the 
dltcb  In  repair,  this  Instruction  absolutely 
precluded  a  recovery  by  plaintiff,  for  or  on 
account  of  any  Injury  to  sucb  ditch  occurring 
during  tbe  continuance  of  the  lease.  Re- 
spondent answers  this  argument  by  saying 
that  the  instructions  on  thio  branch  of  the 
ease  must  be  read  and  construed  together, 
and  that  If  this  course  Is  pursued,  tbe  verdict 
cannot  be  held  violative  of  tbe  charge  of  tbe 
court,  or  of  tbe  Instruction  In  question.  Ap- 
pellant replies  by  reiterating  tbe  argument 
first  advanced,  and  iidding  tbat  there  Is  sucb 
an  Irreconcilable  conflict  I>etween  tbe  two 
instructions  above  quoted  that  one  cannot 
be  followed  without  Ignoring  tbe  other.  It 
to  well  settled  that  In.structions  given  by 
tbe  court  must  be  read  together  as  a  whole, 
and  are  eufflclent  If,  when  so  read,  they  ap- 
pear to  cover  tbe  whole  case,  and  state 
correctly  tbe  law  applicable  thereto.  Nlchol 
y.  Laumelster,  102  Cal.  661,  88  Pac.  925; 
Ellis  V.  Tone,  68  Cal.  297;  People  v. 
Kennedy,  55  Cal.  202;  Feliz  y.  Fellz,  105 
Cal.  6,  38  Pac.  521;  Monagban  v.  Rolling 
Mill  Co.,  81  Cal.  193,  194,  22  Pac.  690. 

There  can,  however,  be  no  question  tbat, 
where  two  instructions  are  contradictory  in 
essential  particulars,  tbe  judgment  must  be 
reversed.  Brown  v.  McAllister,  39  Cal.  573; 
Chldester  y.  Con.  P.  Ditch  Co.,  53  Cal.  56; 
Uaight  T.  Vallet,  89  CoL  249,  26  Pac.  897, 


23  Am.  St  Rep.  465;  Sappenfleld  T.  Main 
St  R.  R.  Co.,  91  Cal.  48,  27  Paa  690.  In 
applying  tbe  rule  last  stated  it  must  be 
borne  in  mind  that  although  some  of  the 
Instructions  may  in  slight  respects  be  re- 
pugnant to  each  other,  if  it  appear  that  th« 
jury  could  not  have  been  misled  thereby,  a 
new  trial  will  not  be  granted.  Carrington 
V.  P.  M.  &  S.  Co.,  1  Cal.  476;  People  v.  Sal- 
orse,  62  Cal.  144;  People  t.  Turcott  65 
Cal.  128,  8  Pac.  461;  People  v.  Chun  Heong, 
86  Cal.  334,  335,  24  Pac.  1021;  Edwards  y. 
Wagner,  121  Cal.  378,  63  Pac.  821;  People 
y.  Cleveland,  49  Cal.  680.  And  it  must  fur- 
ther be  remembered  tbat  "tbe  meaning  of 
tbe  court  below  cannot  be  fairly  arrived  at 
by  a  partial  view  of  what  the  jury  was  told 
was  the  law  by  which  they  should  be  gov- 
erned. All  tbat  was  said  to  tbem  In  relation  to 
tbe  matter  should  be  considered."  People  y. 
Kennedy,  supra;  Ellis  v.  Tone,  supra;  Monagban 
RoHIng  Mill  Co.,  supra:  Pellz  v.  Feliz,  supra. 
In  construing  the  charge  of  the  court 
it  must  be  viewed  In  tbe  light  of  common 
understanding,  and  tbe  practical  administra- 
tion of  justice  should  not  be  defeated  by  a 
too  rigid  adherence  to  close  and  technical 
analysis  of  the  whole  or  any  part  thereof. 
People  v.  Alseml,  85  Cal.  435,  24  Pac.  810; 
People  y.  Bruggy,  93  Cal.  478,  29  Pac.  26 
Hanson  v.  Stiueboff,  139  Cal.  173,  72  Pac. 
913;  Thomas  y.  Gates,  126  Cal.  8,  .68  Pac. 
815;  Stephenson  v.  S.  P.  R.  R.  Co.,  102  Cal 
150,  34  Pac.  618,  36  Pac.  407;  People  v.  Gib- 
son, 106  Cal.  474,  39  Pac.  864.  "Jurors  may 
be  assumed  to  have  ordinary  intelligence  and 
good  sense."  Ballou  v.  Andrews  Banking  Ca, 
128  Cal.  607,  61  Pac.  102.  This  being  true, 
it  follows  that  the  crucial  test  to  be  applied 
in  solving  tbfe  problem  before  us  must  be 
whether  a  man  of  ordinary  intelligence  read- 
ing the  charge  Intended  for  his  guidance 
would  be  unable  to  ascertain  Its  meaning 
as  a  whole,  by  reason  of  inherent  contiadic- 
tlons  creating  confusion  and  doubt  in  bis 
mind  touching  his  duty  as  a  juror.  Taking 
the  charge  of  the  court  in  the  case  at  bar 
by  its  four  corners,  and  placing  a  reason- 
able unstrained  construction  upon  each  of 
its  several  parts,  as  viewed  in  tbe  light  of 
the  general  context  and  che  relation  of  each 
part  to  tbe  other,  we  feel  certain  tbat  such 
a  man  could  ascertain  tbe  meaning  of  the 
court  and  could  not  have  been  misled  as 
to  bis  duty  as  a  juror. 

If  instruction  Xo.  9  stood  alone,  the  con- 
clusion contended  for  by  appellant  might 
be  Inevitable,  but  it  Is  qualifled  by  what 
precedes  and  follows  it  If  tbe  first  word 
of  instruction  No.  10  bad  been  preceded  by 
tbe  word  "but,"  or  followed  by  tbe  word 
"however,"  there  could  be  no  doubt  as  to 
the  intentloii  and  meaning  of  tbe  court  And 
we  think  tbe  charge  as  it  stands  Is  fairly 
and  reasonably  susceptible  of  tbe  Interpreta- 
tion that  must  have  been  placed  upon  it  bad 
either  or  both  of  such  words  t>een  so  inserted. 
Instructions  numbered  7  and  8  contain  t» 
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peated  admonitions  to  the  efFect  that  the 
damages  awarded  to  tbe  plaintiff  must  be 
iwnflned  to  tbe  permanent  Injury  and  damage 
to  the  property;  that  Is,  to  Injury  Inflicted 
upon  "her  Inheritance"  or  "reversionary  In- 
terest" therein.  The  jurors  were  then  In- 
formed that  she  could  not  recover  for  any 
injury  to  Oltman's  possession  or  enjoyment 
of  the  property.  Instruction  No.  9  informed 
the  jury  that  it  was  tbe  duty  of  tbe  lessee  to 
replace  and  repair  any  portion  of  the  ditch 
injured  or  destroyed,  and  that  he  could  re- 
cover the  necessary  expenses  incurred  in 
doing  so  from  the  defendant  In  tbe  next  in- 
struction, almost  In  the  same  breath,  and  as 
a  continuation  of  tbe  subject-matter  em- 
braced in  tbe  three  preceding  instruc- 
tions, they  were  given  to  understand  that 
if  the  ditch  was  "so  permanently  Injured 
and  destroyed  that  it  could  not  be  rebuilt 
or  replaced  in  the  manner  in  which  It 
originally  existed,"  tbe  lessee  would  not  be 
"bound  under  bis  covenant  to  repair  such 
permanent  injuries,  and  the  plaintiff  may 
recover  herein  for  such  damages."  Surely 
the  jury  could  not  fall  to  understand  from 
this  that  the  lessee  was  only  bound  to  do 
and  could  only  recover  for  doing  that  wblch 
It  was  in  his  power  to  do.  Surely  they  must 
have  gathered  from  this  charge  that.  If 
the  injuries  were  permanent  and  Irreparable, 
be  was,released  from  performing  impossibili- 
ties by  the  law,  which  was  part  and  parcel 
of  his  covenant  Civ.  Code,  {  3531.  Viewing 
tbe  whole  charge  through  nonpartisan  eyes, 
they  certainly  must  have  been  able  to  com- 
prehend from  its  context  that  the  plaintiff 
could  only  recover  for  injuries  to  tbe  prop- 
erty so  permanent  and  irreparable  in  their 
nature  that  the  lessee  could  not  repair  or 
replace  tbe  ditcb  In  such  manner  as  to 
avoid  continuing  and  lasting  injury  to  tbe 
property,  and  consequent  damage  to  Its  own- 
er. "To  tell  tbe  jury  that  If  they  believe 
from  the  evidence  that  certain  facts  exist, 
they  should  find  a  certain  way,  Is  not  a  posi- 
tive Instruction  to  find  a  certain  way." 
Eades  v.  Trowbridge,  143  Oal.  29,  76  Pae 
714.  And  as  every  presumption  and  intend- 
ment must  be  Indulged  In  favor  of  the  ver- 
dict and  judgment  we  are  bound  to  assume 
that  there  was  evidence  to  justify  the  jury 
In  finding,  and  that  they  did  in  fact  find, 
that  the  injury  was  of  such  a  permanent  and 
irreparable  character  that  tbe  plaintiff  was 
damaged  to  tbe  extent  indicated  by  the  ver- 
dict 

A  well-deserved  compliment  to  the  attor- 
neys for  the  appellant  is  involved  In  tbe 
statement  that  our  labors  have  been  mini- 
mized and  brightened  by  the  direct  straight- 
forward, and  lawyer-like  way  In  which  the 
point  relied  upon  for  reversal  was  segregated 
and  presented. 

Tbe  judgment  and  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUC- 
KLES, j; 


On  Petition  for  Rehearing 

McLaughlin,  J.  in  the  petlton  for  a  re- 
hearing it  Is  earnestly  contended  that  tbe 
judgment  which  ^as  here  affirmed  must  re- 
sult in.  grave  injustice  to  appellant,  in  tbe 
event  that  the  lessee  Oltman  should  volun- 
tarily purchase  the  property  under  tbe  option 
contained  in  tbe  lease.  It  Is  said  that  in  such 
event  the  purchaser  could  also  recover  for 
any  permanent  Injury  to  tbe  property  cansed 
by  tbe  negligence  of  which  plaintiff  com- 
plains, thus  subjecting  appellant  to  a  double 
liability  on  account  of  tbe  same  omission  or 
act  While  the  rights  of  the  lessee  cannot 
be  determined  In  an  action  to  which  he  Is  not 
a  party,  we  cannot  see  how  the  fact  that  be 
might  become  a  purchaser  at  some  future 
date  could  affect  tbe  right  of  the  owner  of  tbe 
property  when  tbe  permanent  Injury  was  in- 
flicted, to  recover  for  any  lasting  injury  to 
her  property  while  it  remained  such.  The 
option  to  purchase  left  Oltman  free  to  act 
according  to  bis  will,  and  tbe  mere  fact  that 
be  might  own  tbe  property  at  some  subse- 
quent time  cannot  prejudice  tbe  right  of  the 
present  owner  to  recover  for  a  tort  resulting 
in  lasting  injury  to  realty  which  she  now 
holds  and  be  may  never  acquire. 

Rehearing  denied. 


We    concur: 
KLBS,  J. 


CHIPMAN,    P.    3.;    BDO- 


(8  Cal.  A.  IM) 


GAPFET  T.  MANN. 

(Court  of  Appeal,   First  District   California. 
Feb.  17,  lOOG.    Rehearing  Denied  by  Su- 
preme Court  April  10,  190U.) 

L  APPEAI^— JUBISDICTIONAI.   AMOUNT. 

The  amount  claimed  in  the  complaint  and 
not  tbe  amount  of  costs  claimed,  Koverna  tbe 
question  of  jurisdiction  on  apj>eai  from  an  order 
taxing  costs. 

[Ed.   Note. — For  cases  In  point  see  vol.   2; 
Cent  Dig'  Appeal  and  Error,  S$  202-225.] 

2.  Costs— Dismissal  or  Libel  Suit— Attob- 
het's  Fee. 

Under  Libel  and  Slander  Act  (St  1871-72, 
p.  533,  c.  377)  i  6,  providing  that  if  plaintiff's 
bond  for  costs  be  not  filed  in  five  days  after 
the  order  therefor  the  action  shall  be  diHrnissed, 
and  section  7  (page  534)  providing  that  if  tbe 
action  is  dismissed  defendant  shall  l>e  allowed 
$100  to  cover  counsel  fees,  in  addition  to  other 
costs,  the  right  to  counsel  fees  obtains,  not  only 
in  case  of  a  dismissal  for  failure  to  file  a  lx>nd 
for  costs,  but  where  dismissal  is  bad  under  Code 
Civ.  Proc.  {  581,  for  failure  to  issue  the  sum- 
mons within  a  year  from  the  filing  of  the  com- 
plaint. 

3.  Sam&— Taxation— Peoof. 

Tbe  affidavit  of  counsel  for  defendant  In 
a  slander  suit  to  the  cost  bill,  supported  by 
evidence  that  he  had  served  on  plaintiff's  at- 
torney, the  day  before  plaintiff  dismis<%d  the 
action,  a  notice  of  motion  to  dismiss,  in  the  ab- 
sence of  evidence  to  the  contrary,  proves  the 
Incurring  of  the  expense  for  counsel  fees. 

4.  Same— Clebk's  Fees. 

An  item  for  clerk's  fees  for  filing  defend- 
ant's notice  of  motion  to  dismiss  the  action, 
is  properly  stricken  out  of  defendant's  cost  bill 
as  having  been  uunecesaarily  incurred,  tlie  no- 
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tice  haTing  been  filed  after  defendant  bad  dis- 
missed the  action,  as  might  have  been  ascer- 
tained by  an  examination  of  the  cleric's  register. 

Appeal  from  Superior  Court,  Santa  Cruz 
County ;  Lucas  F.  Smith,  Judge. 

Action  by  W.  V.  Gaffey  against  Samuel 
Mann.  From  an  order,  defendant  appeals. 
Reversed. 

H.  C.  Wyckoff  and  J.  E.  Gardner,  for  appel- 
lant. Cbarles  B.  Younger,  Jr.,  for  respond- 
ent. 

HALL,  J.  Appeal  by  defendant  from  an 
order  of  the  court  striking  out  all  the  Items 
of  defendant's  cost  bill. 

Respondent's  objection  that  this  court  has 
no  Jurisdiction  of  the  appeal  for  the  reason 
tbnt  the  entire  amount  of  the  costs  claimed 
did  not  amount  to  $300  is  not  well  taken. 
The  amount  claimed  In  the  complaint  was 
150,000,  which  brings  the  case  within  the 
Jurisdiction  of  the  Supreme  Court  See 
Harron  v.  Harron,  123  Cal.  608,  56  Pac.  334, 
which  overrules  earlier  cases  to  the  effect 
that  the  amount  of  the  cost  bill  governs  the 
question  of  Jurisdiction  upon  an  appeal  from 
an  order  taxing  costs. 

Plaintiff  commenced  an  action  against  de- 
fendant for  slander  May  8,  1903,  but  no  sum- 
mons was  ever  Issued  thereon.  On  May  19, 
1904,  defendant,  by  his  attorneys,  served  on 
plaintiff's  attorney  a  notice  that  he  would 
move  the  court  on  May  27,  1904,  for  an  order 
dismissing  the  action,  and  for  a  Judgment 
In  favor  of  defendant  for  $100  counsel  fees, 
and  $2.50  costs,  upon  the  grounds  that  more 
than  one  year  had  elapsed  since  the  filing  of 
the  complaint  and  no  summons  bad  been  Issu- 
ed and  no  bond  filed  for  costs.  May  20, 
1904,  plaintiff,  by  his  attorney,  dismissed  the 
action  by  entry  on  the  register  of  actions  In 
the  clerk's  office;  and  on  the  same  day,  but 
we  assume  subsequently,  to  plaintiff's  dismis- 
sal, defendant  filed  the  notice  above  referred 
to  as  served  on  the  19th  day  of  May,  1904. 
This  motion  was  never  orally  made,  but  was 
withdrawn  May  27,  1904.  On  May  27,  1904, 
defendant  filed  and  served  bis  cost  bill  duly 
verified,  wherein  he  claimed  costs  in  the  sum 
of  $102  being  clerk's  fees  $2,  and  counsel  fees 
$100.  In  due  time  plaintiff  moved  the  court 
to  strike  out  all  the  Items  of  said  cost  bill, 
and  upon  the  showing  of  the  facts  as  above 
set  forth  the  motion  was  granted.  No  effort 
was  made  to  prove  that  defendant  had  not 
Incurred  an  expense  of  $100  for  counsel  fees ; 
but  It  is  Insisted  by  oonnsel  that  inasmuch 
as  the  action  was  dismissed  before  defendant 
ever  appeared  In  the  action  he  Is  not  entitled 
to  any  costs. 

The  act  concerning  actions  for  libel  and 
slander  requires  the  plaintiff  to  give  a  bond 
for  costs,  and  In  section  6  of  the  act  (St 
1871-72,  p.  633,  c.  377),  provides  that  If  the 
bond  be  not  filed  in  five  days  after  the  order 
therefor  the  action  shall  be  dismissed.  Sec- 
tion 7'(page  534)  of  the  act  provides  that 
plaintiff.  It  be  recover  Judgment,  shall  be 


allowed  as  costs  $100  to  cover  counsel  fees, 
and  also  provides:  "In  case  the  action  la 
dismissed,  or  the  defendant  recover  Judgment, 
he  shall  be  allowed  one  hundred  dollars  to 
cover  counsel  fees,  In  addition  to  the  other 
costs,  and  Judgment  therefor  shall  be  entered 
accordingly."  In  this  case,  before  the  action 
bad  been  dismissed,  defendant  employed 
counsel  to  take  steps  to  bring  about  a  dismis- 
sal, which  he  bad  a  perfect  legal  right  to  do 
under  section  681,  Code  Civ.  Proc.,  with- 
out entering  a  general  appearance  to  the 
action.  After  defendant  through  his  attor- 
ney, had  moved  In  the  matter  plaintiff  dis- 
missed the  action.  This  brought  the  case 
squarely  within  the  terms  of  section  7  of  the 
act  The  action  had  been  dismissed;  and  If 
defendant  bad  In  fact  before  such  dismissal, 
in  ac  effort  to  procure  such  dismissal,  in- 
curred an  expense  for  counsel  fees,  no  reason 
is  perceived  why  he  should  not  be  allowed 
such  costs  up  to  the  sum  of  $100,  as  provided 
by  the  statute.  The  affidavit  of  counsel  for 
the  defendant  to  the  cost  bill,  supported  as 
It  was  by  the  documentary  evidence  that  he 
bad  served  on  plaintiff's  attorney  a  notice  of 
motion  to  dismiss  the  action  on  May  19th, 
In  the  absence  of  one  word  of  evidence  to 
the  contrary,  proved  the  incurring  of  the 
expense.  Miller  ▼.  Highland  Ditch  Co.,  91 
Cal.  103,  27  Pac.  636 ;  Bamhart  v.  Kron,  88 
Cal.  447,  26  Pac.  210. 

Neither  can  we  agree  with  counsel  for 
the  respondent  that  the  right  to  counsel  fees 
on  a  dismissal  Is  limited  to  a  dismissal  for 
failure  to  file  the  bond  for  costs.  It  extends 
to  dismissals  under  section  581,  Code  Civ. 
Proc.,  as  well.  As  to  the  Item  of  $2  for 
clerk's  fees,  we  cannot  say  that  the  court 
was  not  Justified  In  striking  It  out,  uiwn  the 
theory  that  there  was  no  necessity  for  Incur- 
ring the  same,  as  the  action  had,  at  the  time 
it  was  Incurred,  been  dismissed,  which  fact 
might  have  been  ascertained  by  an  examin- 
ation of  the  clerk's' register. 

The  order  is  reversed  so  far  as  It  strikes 
out  the  Item  in  defendant's  cost  bill  of  $100 
for  counsel  fees.  < 

We  concur:  HARRISON.  P.  J.;  COOP- 
ER, J. 

(3  Cal.  App.  127) 

SAUER  T.  EAGLE  BREWING  CO. 

(Court   of  Appeal,   First   District,   California. 
Feb.  17,  1906.    Rehearing  Denied  by  Su- 
preme Court  April  18,  1806.) 

1.  ExcBPTTONS,  Bill  of— Tnn  or  Sbbvics— 
.  Default— Relief. 

Under  Code  Civ.  Proc.  {  473,  anthorizing 
the  court  to  relieve  a  party  from  a  proceeding 
taken  against  him  through  bis  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  the  trial 
court  may,  upon  a  sufficient  showing  of  mistake, 
inadvertence,  or  excusable  neglect,  relieve  a  party 
from  his  default  in  failing  to  serve  a  bill  of 
exceptions  or  statement  in  time. 

[Ed.  Note. — For  cases  in  point,  see  vol.  21, 
Cent  Dig.  Exceptions,  Bill  of,  {  72%.] 
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2.  Afpeai.  —  Ebbobs  Revibwabia  —  Discbb- 
Tio«NA»tY  Action. 

_  The  appellate  court  will  interfere  with  the 
action  of  the  trial  court  in  relieving  a  party 
under  Code  Civ.  Proc.  §  473,  from  his  default 
in  failing  to  serve  a  bill  of  exceptions  in  time, 
only  when  it  appears  that  the  trial  court  has 
been  guilty  of  a  gross  abuse  of  discretion. 

3.  Exceptions,  Bill  of— Defaolt  in  Serv- 
ice—Relief  BT  Court. 

Under  Code  Civ.  Proc.  f  473,  authorizing 
the  court  to  relieve  a  party  from  a  proceeding 
taken  against  him  through  bis  mistake,  surprise, 
or  excusable  neglect,  it  was  not  an  abuse  of 
discretion  for  the  trial  court  to  relieve  a  party 
from  its  default  in  not  serving  a  bill  of  excep- 
tions in  time,  where  it  appeared  that  the  party's 
counsel  thought,  and  with  good  reason,  that  he 
bad,  through  his  managing  clerk,  obtained  an 
order  extending  the  time  to  serve  the  bill,  and 
moved  for  a  relief  as  soon  as  he  discovered  his 
mistake,  and  the  order  granting  him  relief  gave 
him  only  such  time  as  he  might  have  originally 
obtained  within  which  to  file  the  bill  of  excep- 
tions. 

4.  Same  —  Nomenclatube  —  Identity  With 
Statement. 

There  is  no  substantial  difference  between 
a  bill  of  exceptions  and  a  statement,  and  a 
bill  of  exceptions  or  statement  would  be  con- 
sidered although  the  motion  in  the  trial  court 
was  for  leave  to  serve  a  statement,  and  the 
notice  of  intention  to  move  for  a  new  trial 
stated  that  it  would  be  made  on  a  bill  of  ex- 
ceptions. 

5.  Appeal— Resbbvation  of  Ground  of  Rk- 
viEW— Proceedings  in  Lower  Court. 

Where  respondent  resisted  a  motion  for 
leave  to  serve  a  statement  on  the  sole  ground 
that  there  was  no  mistake,  inadvertence,  or 
excusable  neglect  such  as  to  authorize  the  court 
to  grant  relief  from  appellant's  original  default 
in  the  matter,  she  could  not  contend  on  appeal 
that  the  bill  of  exceptions  should  not  be  con- 
sidered for  the  reason  that  the  leave  granted 
was  to  serve  a  statement  and  not  a  bill  of  ex- 
ceptions. 
C  Same. 

Where  an  amended  complaint  was  filed,  and 
no  answer  was  filed  thereto  nor  default  entered 
for  failure  to  answer,  but  the  case  was  tried 
in  all  respects  as  if  the  issues  raised  by  the 
answer  to  the  original  complaint  were  applica- 
ble to  the  amended  complaint,  respondent  could 
not  first  raise  the  point  on  appeal  that  there 
were  no  issues  to  be  tried  by  the  jury. 

7.  Negligence— Res  Ipsa  Loquitur— Appli- 
cation of  Doctrine. 

The  rule  raising  a  presumption  of  negli- 
gence from  tlie  fact  of  the  occurrence  of  an  ac- 
cident is  not  limited  to  injuries  to  passengers 
and  exists  wherever  the  circumstances  impose 
upon  one  party  alone  the  obligation  of  special 
care,  but  has  no  application  where  the  injured 
party  and  the  alleged  wrongdoer  were  both  in 
the  exercise  of  an  equal  right  and  were  each 
chargeable  with  the  same  degree  of  care,  as  in 
case  of  two  travelers  upon  a  highway. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §  218.] 

8.  Same— Last  Cleab  Chance— Application 
OF  Doctrine. 

In  order  to  bring  the  doctrine  of  "last 
clear  chance"  into  operation,  defendant  must 
have  actual  knowledge  of  the  dangerous  position 
of  plaintiff. 

[Ed.  Note. — Foi  teases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §  115.] 

Appeal  from  Superior  Court.  City  and 
County  of  Saa  Francisco;  F.  II.  Kenisan, 
Judge. 


Action  by  Loaise  Saner  against  the  Eagle 
Brewing  Company.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.    Reversed. 

H.  G.  W.  Dlnkelsplel,  for  appellant  Frank 
J.  Castelbun,  for  respondent 

HALL,  J.  This  Is  an  appeal  by  defendant 
from  a  judgment  in  favor  of  plaintiff,  and 
also  from  the  order  denying  defendant's  mo- 
tion for  a  new  trial. 

It  first  becomes  necessary  to  dispose  of 
some  objections  raised  by  respondent  to  the 
consideration  of  the  appeal  upon  Its  merits. 
It  is  first  objected  that  the  bill  of  exceptions 
cannot  be  considered  because  not  served  in 
time;  and  secondly,  tliat  though  the  court, 
on  application  of  defendant,  relieved  de- 
fendant under  section  473,  Code  Civ.  Proc.,  of 
its  default  in  not  serving  its  bill  In  time,  it 
granted  leave  to  serve  a  statement  on  motion 
for  a  new  trial,  and  not  a  bill  of  exceptions. 
From  the  record  It  appears  that  the  verdict 
was  rendered  December  8,  1903,  and  on  the 
18th  day  of  December,  1903,  defendant  served 
and  filed  Its  notice  of  Intention  to  move  for 
a  new  trial,  wherein  It  stated  that  said  mo- 
tion would  be  made  on  a  bill  of  exceptions 
thereafter  to  be  settled. 

First,  as  to  the  point  that  the  bill  of  ex- 
ceptions or  statement  was  not  served  in  time, 
it  is  allowable  for  the  trial  court  to  relieve 
a  party  under  section  473,  Code  Civ.  Proc. 
from  his  default  upon  sufficient  showing  of 
mistake,  inadvertence,  or  excusable  neglect 
Stoneslfer  v.  Kllburn,  94  Cal.  33,  29  Pac.  332; 
Sprlgg  V.  Barber,  118  Cal.  592,  50  Pac.  682; 
Banta  v.  Sllla,  121  Cal.  414,  53  Pac.  935. 
And  where  such  an  order  has  been  made  by 
the  trial  court  all  doubts  as  to  the  propriety 
of  such  order  must  be  resolved  in  favor  of 
the  action  of  the  lower  court  and  this  court 
will  only  Interfere  with  such  action  when 
it  appears  that  the  trial  court  or  Judge  has 
been  guilty  of  a  gross  abuse  of  discretion. 
Banta  v.  Sllla,  supra.  Applying  these  prin- 
ciples to  the  case  at  bar,  it  l»  clear  that  the 
trial  judge  was  not  guilty  of  an  abuse  of 
discretion.  The  affidavit  of  appellant's  coun- 
sel shows  that  he  thought  and  had  good 
reason  to  think,  that  through  his  managing 
clerk  he  had  In  due  time  obtained  an  order 
from  the  court  extending  his  time  to  serve 
the  bill  for  30  days.  As  soon  as  he  discover- 
ed that  he  had  not  be  moved,  under  section 
473,  to  be  relieved  of  his  default  and  the  or- 
der of  the  court  gave  him  only  such  time  as 
he  might  have  originally  obtained — that  is  to 
say,  the  bill  was  under  the  order  served 
within  the  30  days  that  the  court  might  have 
originally  granted. 

Neither  do  we  think  that  we  should  disre- 
gard the  bill  of  exceptions  or  statement  (it 
Is  headed  "Bill  of  Exceptions"  and  is  de- 
scribed in  the  certificate  allowing  the  same 
as  the  "foregoing  statement"),  for  the  reason 
that  the  motion  made  to  the  coui-t  was  for 
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leave  to  serve  a  statement,  although  the 
notice  of  intention  to  move  for  a  new  trial 
stated  tliat  it  would  be  made  on  a  bill  of 
exceptions.  There  is  no  substantial  differ- 
ence between  a  bill  of  exceptions  and  a 
statement  People  v.  Iice,  14  Cal.  510;  Peo- 
ple v.  Crane,  60  Cal.  279;  Witter  v.  Andrews, 
122  Cal.  1,  54  Pac.  276.  In  People  v.  Crane, 
supra,  the  trial  judge  was  compelled  by 
writ  of  mandate  to  settle  as  a  bill  of  excep- 
tions a  document  that  the  appellant  had 
entitled  a  statement  of  the  case.  In  Witter 
V.  Andrews,  supra,  the  court  said :  "But  he 
was  entitled  to  a  bill  of  exceptions,  and, 
as  there  is  no  substantial  difference  l)etween 
a  statement  and  a  bill  of  exceptions,  be  should 
not  be  deprived  of  the  fruits  of  his  appeal 
because  he  called  tl^e  document  presented  a 
statement  rather  than  a  bill  of  exceptions." 
The  objection  of  respondent  is  not  tenable 
for  a  further  reason,  in  this,  that  she  does 
not  seem  from  the  record  to  have  resisted  the 
motion  for  leave  to  serve  a  statement  on  the 
ground  that  tbe  notice  of  intention  to  move 
for  a  new  trial  stated  that  it  would  be  made 
on  a  bill  of  exceptions,  but  she  contented 
herself  with  presenting  such  facts  as  tended 
to  show  that  there  was  no  mistalie,  inad- 
vertence, or  excusable  neglect. 

Respondent  also  malces  the  point  that  as 
no  answer  was  ever  filed  by  defendant  to 
plainiiflTs  amended  complaint  the  judgment 
and  order  appealed  from  must  be  affirmed. 
Upon  tbis  point  tbe  record  shows  that  plain- 
tiff's  original  complaint  was  filed  June  20, 
1903,  and  charged,  In  substance,  that  a  serv- 
ant of  defendant  carelessly  drove  a  team 
of  horses  and  wagon  against  plaintiflt  at  the 
crossing  of  Howard  and  Twenty-Second 
streets,  whereby  plaintiff  was  greatly  injured, 
etc.  To  this  complaint  defendant  filed  an  an- 
swer, wherein  it  took  issue  with  the  material 
allegations  of  the  complaint,  and  also  ex- 
pressly pleaded  contributory  negligence  on 
the  part  of  plaintiff.  Subsequently  plaintiff, 
by  leave  of  court,  filed  an  amended  com- 
plaint, wherein  she  charged  that  the  injury 
and  accident  occurred  at  the  crossing  of  How- 
ard and  Twenty-Third  streets,  and  somewhat 
more  particularly  described  the  manner  in 
which  the  servant  of  defendant  drove  the 
team.  No  answer  was  filed  to  this  amended 
complaint,  nor  was  a  default  entered  or 
taken  for  failure  to  answer  thereto;  but  when 
tbe  case  came  on  for  trial  the  cause  was  tried 
in  all  respects,  both  in  the  matter  of  talcing 
the  evidence  and  in  charging  the  jury,  as  if 
issues  arising  out  of  denials  of  ail  the  mater- 
ial allegations  of  the  complaint,  as  well  as 
the  issue  of  contributory  negligence,  were  be- 
fore  the  court  and  jury.  Under  these  cir- 
cumstances we  do  not  think  that  respondent 
can  for  the  first  time  in  this  court  raise  the 
point  that  there  were  no  issues  to  be  tried 
by  the  jury.  In  the  case  of  Gale  v.  Tuolumne 
Water  Co.,  14  Cal.  26,  no  answer  was  filed 
to  an  amended  complaint,  but  the  parties 
went  to  trial  as  if  on  issues  Joined  by  the 


pleadings;  and  It  was  held  that  the  objection 
that  there  were  no  issues  to  be  tried  could  not 
for  the  first  time  be  made  In  the  appellate 
court  by  the  losing  party.  The  only  differ- 
ence between  that  case  and  the  case  at  bar 
Is  that  In  that  case  the  losing  party  in  the 
trial  court  was  the  plaintiff,  while  here  it  Is 
the  defendant.  But  the  principle  involved  is 
the  same.  See,  also,  McDougald  v.  Hulet, 
132  Cal.  154,  64  Pac.  278. 

Having  disposed  of  the  preliminary  ob- 
jections made  by  respondent,  we  now  take  up 
a  discussion  of  the  points  urged  by  appellant 
for  a  reversal.  It  is  contended  that  the 
evidence  is  insufficient  to  support  the  verdict, 
iu  that  there  was  no  evidence  of  negligence 
on  the  part  of  defendant,  and  that  the  evi- 
dence shows  without  conflict  that  plaintiff 
was  guilty  of  contributory  negligence,  and 
that  the  verdict  Is  excessive.  The  action  is 
one  for  damages  claimed  to  have  resulted  to 
plaintiff  from  injuries  received  by  her  while 
crossing  Twenty-Third  street  along  the  easter- 
ly crossing  of  Howard  street,  by  being  struck 
by  the  pole  of  a  wagon  driven  by  the  servant 
of  defendant.  Inasmuch  as  we  think  the 
Judgment  and  order  must  be  reversed  for 
errors  of  law,  we  do  not  think  it  advisable 
to  pass  upon  the  questions  in  this  paragraph 
stated. 

The  defendant  asked  the  court  to  charge 
the  jury  as  folows :  "In  order  for  the  plain- 
tiff to  be  entitled  to  recover  against  the  de- 
fendant, the  plaintiff  must  show,  by  prepon- 
derance of  evidence  outside  of  the  mere  proof 
of  the  fact  that  a  collision  occurred,  that  such 
collision  was  due  to  the  negligence  of  defend- 
ant; and,  if  the  plaintiff  has  failed  to  show 
by  preponderance  of  evidence  satisfactory  to 
your  mind  that  the  accident  of  collision  in 
which  the  plaintiff  received  her  injuries  was 
caused  by  the  negligence  of  the  defendant, 
then  the  plaintiff  Is  not  entitled  to  recover 
against  the  defendant,  and  your  verdict 
must  be  in  favor  of  the  defendant."  The  court 
struck  out  the  words  "outside  of  the  mere 
fact  that  a  collision  occurred,"  and  as  thus 
modified  gave  the  instruction.  We  think  tbe 
instruction  should  have  been  given  as  asked. 
There  are  cases  where  the  mere  fact  of  the 
accident  raises  a  presumption  that  defend- 
ant was  negligent,  as  in  cases  of  Injuries  to 
passengers  on  vehicles  of  common  carriers, 
because  of  the  special  care  that  the  com- 
mon carrier  owes  to  Its  passengers.  This 
rule  is  not  limited  to  injuries  to  passengers, 
but  exists  wherever  the  circumstances  im- 
pose upon  one  party  alone  the  obligation  of 
special  care.  Cooley  on  Torts,  799.  The 
application  of  the  rule  that  proof  of  the  ac- 
cident alone  may  raise  a  presumption  of  neg- 
ligence on  the  part  of  defendant  is  quite 
fully  discussed  in  Judson  v.  Giant  Powder 
Co.,  107  Cal.  549,  40  Pac.  1020,  29  li.  R.  A. 
718,  48  Am.  St.  Rep.  146.  The  rule  has  no 
application,  we  think,  where,  as  In  this  case, 
both  the  parties  were  In  the  exercise  of  an 
equal  right  and  each  chargeable  with  tbe 
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same  degree  of  care.  Tbe  modification  of 
the  Instruction,  however,  was  probably  not 
Important,  for  the  plaintiff,  the  driver  of  the 
team,  and  bystanders  gave  testimony  In  de- 
tail as  to  the  circumstances  of  the  accident; 
and  it  is  almost  inconceivable  that  the  Jurors 
would  have  drawn  any  deductions  as  to  the 
cause  of  the  accident  from  the  mere  fact 
of  the  accident.  The  simple  omission  of  the 
words  under  discussion  from  an  Instruction 
is  quite  a  different  affair  from  an  affirmative 
Instruction  that  negligence  on  the  part  of 
defendant  may  be  inferred  from  the  mere 
proof  of  the  accident  We  therefore  pass 
without  further  comment  to  the  discussion 
of  another  question  of  more  Importance. 

After  Instructing  the  Jury  that  plaintiff 
could  not  recover  if  she  and  defendant  were 
both  guilty  of  negligence  that  proximately 
contributed  to  the  injui'y  complained  of,  the 
court,  in  an  instruction  numbered  19  .in 
the  record,  charged  the  Jury  as  follows: 
"But  there  is  a  further  principle  firmly  es- 
tablished in  this  state,  that  one  having  an 
opportunity,  by  the  exercise  of  proper  care, 
to  avoid  injuring  another,  must  do  so,  not- 
withstanding the  latter  has  placed  himself 
in  a  position  of  danger  by  his  own  negligence. 
Another  statement  of  the  same  rule  is  as 
follows:  He  who  last  has  a  clear  oppor- 
tunity of  avoiding  the  accident  by  the  exer- 
cise of  proper  care  to  avoid  injuring  another 
must  do  so."  No  fault  is  found  with  this 
Instruction  by  appellant  as  a  generally  cor- 
rect statement  of  a  proposition  of  law;  but 
appellant  does  complain  of  the  refusal  of  the 
court  to  give  two  instructions  aslced  by  ap- 
pellant (Nos.  11  and  13),  each  of  which  em- 
bodies the  proposition  that  before  a  defend- 
ant can  be  held  liable  for  failing  to  use  or- 
dinary care  to  avoid  injuring  a  plaintiff 
who  has,  by  his  own  negligence,  placed  him- 
self in  a  position  of  danger,  the  defendant 
must  have  actual  knowledge  of  the  danger- 
■ous  position  of  the  plaintiff.  Each  of  these 
instructions  correctly  stated  the  law,  and 
should  have  been  given,  as  there  was  evidence 
in  the  case  to  which  such  instructions  were 
pertinent.  In  Herbert  v.  S.  P.  Co.,  121  Cal. 
227,  53  Pae  651,  the  court  said :  "Doubtless 
notwithstanding  the  negligence  of  a  plaintiff 
has  put  him  in  peril,  yet  if  his  danger  is 
perceived  in  time  by  the  defendant  so  that, 
by  the  exercise  of  ordinary  diligence  on  bis 
part.  Injury  can  be  avoid.ed,  the  defendant 
will  be  held  for  the  injury.  But  that  is  bas- 
ed upon  the  fact  that  a  defendant  did  actual- 
ly know  of  the  danger — not  upon  the  prop- 
osition that  he  would  have  discovered  the 
peril  of  the  plaintiff  but  for  remissness  on 
bis  part  Under  this  rule  a  defendant  is  not 
liable  because  he  ought  to  have  known." 
To  the  same  effect  are  Esrey  v.  S.  P.  Co.,  103 
Cal.  541,  37  Pac.  500,  and  Wahlgren  v.  Mar- 
ket St  Ry.  Co.,  132  Cal.  656,  62  Pac.  308, 
64  Pac.  993. 

In  his  brief,  counsel  for  respondent  does 
not  attempt  to  dispute  the  soundness  of  the 


law  of  the  requested  Instructions  now  under 
discussion,  but  contents  himself  with  the 
statement  that  they  were  substantially  given. 
He  does  not,  however,  call  our  attention  to 
any  instruction  that  was  given  that  he  claims 
to  be  in  substance  the  same,  and,  after  a 
careful  examination  of  the  record,  we  have 
found  none. 

The  order  and  Judgment  must  be  reversed, 
and  it  is  so  ordered. 

We  concur:  HARRISON,  P.  J.;  COOP- 
ER, J. 

(S  Col.  App.  lU) 
CONEY  V.  LOVETT  et  al. 

(Court   of  Appeal,   First   District,   California. 
Feb.  17,  1906.) 

1.  Landloro  ano  Tenant— Unlawful  Db- 
TAiNER— Finding— Evidence. 

In  an  action  of  unlawful  detainer,  evidence 
held  to  sustain  a  finding  that  defendant  M. 
entered  into  possession  of  tbe  premises  as  tenant 
from  month  to  month  under  implied  agreement 
to  pay  rent  at  a  specified  rate  in  advance,  and 
that  he  agreed  to  pay  such  rent  according  to 
such  implied  agreement 

2.  Same— Pleading— Issues. 

Where,  in  an  action  of  unlawful  detainer, 
an  allegation  in  a  complaint  that  a  three  days 
notice  to  pay  rent  or  surrender  possession  was 
given,  and  served  on  defendant  M.  was  not 
denied,  tbe  giving  of  such  notice  was  not  in 
issue. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  C.  Coney  against  A.  B.  Lovett 
and  another.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  Lovett  appeals.  Af- 
firmed. 

Prlngle  &  Prlngle,  for  appellant.  L.  O. 
Traugh,  for  respondeht 

•  COOPER,  3.  Unlawful  detainer.  Judg- 
ment for  plaintiff  for  restitution  of  the  leas- 
ed premises  and  against  defendant  Lovett. 
for  $250,  being  two  months'  rent  Defend- 
ant Munro  has  not  appealed,  and  Lovett  the 
appellant,  only  contests  his  liability  for  the 
rent. 

The  court  found  that  appellant  entered  in- 
to possession  of  the  premises  as  tenant  from 
month  to  month  under  an  implied  agreement 
to  pay  rent  at  the  rate  of  $123  per  montii, 
payable  monthly  In  advance,  and  that  ap- 
pellant agreed  to  pay  the  rent  according  tu 
tbe  terms  of  said  implied  agreement  It  is 
claimed  that  this  finding  is  not  supported  by 
the  evidence.  We  think  the  evidence  Justi- 
fied the  court  in  making  the  finding.  It  ap- 
pears from  the  evidence  that  prior  to  Novem- 
ber 10, 1903,  the  premises  were  in  possession 
of  one  -Holliday  as  tenant  of  plaintiff. 
Whether  the  premises  were  leased  to  Mrs 
Holliday  from  month  to  month,  or.  by  a  lease 
In  writing,  does  not  appear.  Tbe  agent  of 
plaintiff  testified  that  on  the  10th  of  Novem- 
ber, 1903,  he  went  to  the  premises  to  demand 
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the  rent  from  Mrs.  Holliday  and  found  ap- 
pellant In  possession;  that  the  appellant  said 
to  witness  that  be  had  bought  out  Mrs.  Hol- 
liday. and  that  be  was  the  tenant,  and  warn- 
ed a  receipt  for  the  rent  In  bis  name;  that 
for  the  next  month  a  receipt  was  so  given  to 
appellant  in  his  own  name.  Thereafter  and 
up  to  March  10, 1004,  appellant  paid  the  rent 
at  the  rate  of  $125  per  month,  generally  go- 
UiK  to  the  oflSce  of  the  agents  of  plaintiff  and 
paying  it  there.  Appellant  never  surrender- 
ed possession  to  plaintiff,  nor  did  he  notify 
plaintiff  of  any  subletting  or  change  of  oc- 
cupancy. He  did  not  testify  or  produce  any 
evidence  at  the  trial.  It  is  alleged  In  the 
complaint  "that  on  the  lOtb  day  of  March, 
19G4,  pursuant  to  the  terms  of  said  lease,  there 
was,  and  ever  since  has  been,  owing  and  un- 
paid from,  said  defendant  Lovett,  to  said 
plaintiff  for  the  rent  of  the  said  premises 
for  one  month,  to  wit,  from  and  inclusive 
of  the  10th  day  of  March,  1904,  to  the  10th 
day  of  April,  1904,  the  sum  of  $125."  Al- 
though the  complaint  is  verified,  the  above 
allegation  is  not  denied.  The  answer  al- 
leges affirmatively  that  about  the  8tb  day  of 
February,  1904,  said  defendant  Lovett  sold 
and  conveyed  all  the  furniture  on  the  prem- 
ises, together  with  his  "title  and  interest  in 
the  leasehold  of  said  premises,"  to  defendant 
Munro.  No  proof  was  offered  In  support  of 
the  said  allegation.  Appellant  having  thus 
stated  that  he  was  the  tenant,  paying  the 
rent  and  tailing  receipts  in  bis  own  name, 
remaining  in  possession  by  the  permission 
of  the  landlord,  and  not  having  restored  the 
possession,  must  be  held  liable  for  the  rent 

There  is  no  merit  in  the  claim  that  three 
days'  notice  to  pay  the  rent  or  surrender  pos- 
session was  not  given.  The  allegation  in  the 
complaint  that  such  notice  was  given  and 
served  upon  am)ellant  is  not  denied,  and 
hence  there  was  no  such  Issue. 

The  Judgment  Is  affirmed. 

We  concur:    HABRISON,  P.  J.;  HALL  J. 


<3  Cal.  App.  121) 

CLARK  V.  DALZIEL.     . 

<Conrt  of  Appeal,   First  Pistrict,   California. 
Feb.  16,  1906.) 

1.  Witnesses— Impeachment— Evidence. 

Where,  in  an  action  for  broker's  commis- 
sions, it  appeared  that'  plalDtiff  and  defendant 
met  just  after  the  sale,  when  defendant  informed 
plaintiff  that  the  property  had  been  sold,  it 
was  not  error  to  exclude  a  question  asked  of 
plaintiff  on  cross-examination  as  to  whether  he 
did  not,  in  reply  to  defendant's  statement,  ask 
him  if  the  parchaaer  was  not  plaintiff's  man, 
to  which  defendant  replied,  "No,"  and  plaintiff 
then  stated :  "Don't  be  too  sure  of  that.  Hold 
your  horses" — as  such  evidence  did  not  tend 
to  impeach  plaintiff. 
2l  Evidence— Hcabsat. 

Where  a  contract  appointing  plaintiff  as 
defendant's  exclusive  broker,  until  the  agency 
was  withdrawn  by  defendant  in  wrltinK,  was 
thereafter  extended  by  an  indorsement  thereon, 
evidence  as  to  whether  •  witness  had  a  con- 


versation with  defendant  Immediately  after  such 
extension  in  which  the  defendant  stated  that 
the  contract  was  extended  to  a  specified  date, 
was  properly  excluded  as  hearsay. 
8.  Brokebs — CoNTBACT— Extension— Enn?cT. 
Where  a  contract  appointing  plain:iff  as 
defendant's  exclusive  agent  for  the  sale  of  cer- 
tain real  estate  provided  that  it  should  remain 
in  full  force  for  10  days  and  "thereafter  until 
withdrawn"  by  defendant  in  writing  and  there- 
after the  parties  met.  and  defendant  signed  a 
written  memorandum  on  the  contract,  extending 
it  to  a  specific  date,  such  memorandum  did  not 
terminate  the  contract  on  the  date  specified,  or 
until  the  property  was  withdrawn  in  writing 
by  defendant  as  originally  provided. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  M.  C.  Sioss,  Judge. 

Action  by  W.  A.  Clark  against  Robert 
Dalsdel.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  defendant's  mo'tlon 
for  a  new  trial,  he  appeals.    Affirmed. 

Edwin  L.  Forster  and  Robert  R.  Moody, 
for  appellant.  Chlckerlng  &  Gregory  and 
George  W.  Whipple,  for  respondent. 

COOPER,  J.  This  action  was  tried  with  a 
Jury,  and  a  verdict  returned  for  plaintiff, 
upon  which  Judgment  was  entered.  De- 
fendant appeals  from  the  Judgment  and  an 
order  denying  bis  motion  for  a  new  trial. 
No  question  Is  raised  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict,  nor 
Is  any  instruction  to  the  jury  challenged. 
The  action  was  brought  to  recover  commis- 
sions on  the  sale  of  real  estate. 

On  the  19th  day  of  August,  1902,  the  de- 
fendant, by  an  Instrument  In  writing,  em- 
ployed the  plaintiff,  as  his  sole  and  exclusive 
agent,  to  sell  certain  real  estate  described 
in  the  instrument,  being  in  the  city  and  coun- 
ty of  San  Franclso,  for  the  sum  of  $125,000, 
the  plaintiff  to  be  paid  In  the  event  of  a  sale 
being  made  by  himself,  or  any  one  else, 
while  the  contract  remained  In  force,  1V4 
per  cent,  commission  on  the  selling  price. 
The  Instrument  provided  that  it  should  re- 
main In  force  for  the  full  period  of  10  days 
and  "thereafter  until  withdrawn  by  me  in 
writing."  About  the  28th  day  of  October, 
1902,  the  parties  met,  and  the  defendant 
signed  a  memorandum  at  the  bottom  of  the 
contract  as  follows:  "The  above  contract 
Is  extended  to  November  5th,  1902.  I  except 
(accept)  the  above.  R.  Ualzlel."  The  prop- 
erty was  never  withdrawn  from  sale  by  de- 
fendant In  writing  or  otherwise.  It  was 
admitted  that  the  defendant  sold  the  prop- 
erty about  the  15th  day  of  December,  1002, 
and  it  is  not  questioned  that  the  amount  of 
the  verdict  is  correct,  provided  the  defendant 
was  liable  on  the  Instrument  for  commis- 
sions. 

The  first  error  assigned  Is  as  to  the  ruling 
of  the  court  In  sustaining  an  objection  made 
by  plaintiff  to  a  question  asked  of  plaintiff 
by  defendant's  counsel  in  cross-examination. 
The  plaintiff  and  defendant,  it  appears,  bad 
met  at  Campi's  restaurant  Just  after  the  sale, 
and  defendant  theB  informed  the  plaintiff 


Digitized  by 


Google 


430 


84  PACIFIC  KEPORTBR. 


(OaL 


of  tbe  fact  that  he  bad  sold  the  property. 
Plaintiff  was  then  nskcd  if  he  did  not,  In 
reply  to  defendant's  statement  that  he  had 
sold  the  property,  say:  "Was  It  my  man?" 
Mr.  Dalziel  replied:  "No."  Tou  then  stated 
to  him,  "Don't  be  too  sure  of  that.  Hold 
your  horses."  The  question  was  asked  In 
tbe  above  form.  Appellant  claims  that  the 
evidence  sought  was  for  tbe  purpose  of  show- 
ing some  kind  of  admission  that  at  that 
time  tbe  plaintiff  did  not  claim  any  commis- 
sion unless  the  sale  bad  been  made  to  "my 
man,"  meaning  a  purchaser  who  had  been 
found  by  the  plaintiff.  We  do  not  think  tbe 
court  erred  In  the  ruling  complained  of.  The 
evidence-  sought  would  not  have  tended  to 
Impeach  tbe  witness;  and  even  if  the  ques- 
tion was  asked  for  that  purpose,  the  persons 
present  and  circumstances  were  not  suffi- 
ciently called  to  the  attention  of  the  witness 
to  lay  a  foundation  for  impeachment  There 
does  not  appear  to  be  anything  said  making 
it  incumbent  on  plaintiff  to  then  and  there 
claim  bis  commissions.  In  fact,  the  words: 
"Don't  be  too  sure  about  that;  bold  your 
horses"  would  Indicate  that  It  was  In  the 
nature  of  a  warning  to  defendant  that  plain- 
tiff was  going  to  insist  on  his  rights.  Not 
only  this,  but  defendant,  as  a  witness  In  his 
own  belialf,  was  allowed,  without  objection, 
to  give  bis  version  of  the  conversation  at 
Campi's  restaurant.  His  account  of  It  Is  as 
follows:  "I  said,  'Mr.  Clark,  I  sold  the  prop- 
erty.' He  says,  'Who  to?'  or  something  like 
that.  I  did  not  tell  him  wbo  to.  I  said: 
'The  man  who  purchased— 7there  was  no 
agent  between  him  and  I,'  and  I  told  him 
tbe  purchaser  got  the  benefit  of  tbe  commis- 
sion. Q.  Then  you  sold  It  to  tbe  purchaser 
less  the  commission?  A.  I  did.  Q.  What 
reply  did  you  make  then?  A.  He  relied: 
'I  am  sorry  it  was  not  my  man.'  " 

Defendant  called  one  Forgle  as  a  witness 
In  bis  own  behalf.  Forgle  testified  that  be 
was  present  part  of  tbe  time  when  plaintiff 
and  defendant  met  in  the  office  or  place  of 
business  of  one  Snow  for  the  purpose  of 
making  tbe  indorsement  on  tbe  instrument 
extending  It  to  November  5,  1902;  that  he 
left  Snow's  ofilce  with  defendant  to  go  to  the 
Golden  Gate  Park.  Defendant's  counsel  then 
asked  Forgle  as  to  whether  or  not  he  had  a 
conversation  with  defendant  at  the  time  the 
two  went  to  the  park  as  to  what  was  under- 
stood by  plaintiff  and  defendant  by  tbe  use 
of  the  words,  "The  above  contract  is  ex- 
tended to  November  5th,  1902."  The  court 
properly  sustained  the  plaintiffs  objection 
to  the  question.  It  was  purely  hearsay  as 
to  the  opinion  of  defendant  as  to  the  under- 
standing of  the  written  extension.  If  the 
meaning  of  the  writing  could  be  explained 
by  parol  evidence.  It  certainly  could  not  be 
so  explained  by  the  opinion  of  defendant 
expressed  in  tbe  absence  of  plaintiff.  There 
were  no  such  circumstances  In  the  case  tend- 
ing to  show  an  Improper  motive  or  recent 


fabrication  as  would  have  Justified  tbe  evi- 
dence for  the  purpose  of  corroborating  de- 
fendant, by  showing  that  be  bad  made  con- 
sistent statements  at  other  times.  It  is  only 
In  certain  peculiar  cases,  wherein  a  witness 
has  been  charged  with  Improper  motives,  of 
Interest,  or  Improper  influences,  or  with  re- 
cent fabrication,  that  tbe  law  allows  hear- 
say statements  to  be  Introduced  for  the  pur- 
pose of  showing  that  the  same  and  consistent 
statements  had  been  made  at  a  time  prior 
to  the  fabrication  or  prior  to  the  time  the 
motive  of  Interest  existed.  Such  evidence 
Is  then  admitted,  not  to  prove  tbe  facts  of 
the  case,  but,  as  tending  to  show  that  the 
witness  has  not  been  controlled  by  motives 
of  Interest,  and  that  he  has  not  fabricated 
something  for  the  purposes  of  the  case.  Tbe 
memorandum  extending  the  contract  to  No- 
vember 5, 1902,  did  not  have  the  effect  of  ter- 
minating the  contract  at  that  time.  It  remain- 
ed In  effect  until  withdrawn  by  defendant  in 
writing  as  expressly  provided  therein.  The 
extension  prevented  the  defendant  from 
terminating  it  by  notice  in  writing  prior  t» 
November  5,  1902. 
The  Judgment  and  order  are  confirmed. 

We  concur:    HARRISON,  P.  J.;  HALL,  J. 


(S  Cal.  App.  101> 

ROBERTS  et  al.  v.  WARD. 

(Court  of  Appeal,  Third   District,   California. 

Feb.  1.5,  1906.    Rehearing  Denied  by  Sa- 

preme  Court  April  10,  1906.) 

Public  Lands— Town  Sites— Con vetancbb. 

Under  Rev.  St.  U.  S.  i  2387  [U.  S.  Comp. 
St.  1901,  p.  1457].  providing  for  the  granting 
of  public  lands  settled  on  as  a  town  site  to  the 
judge  of  the  county  court  in  trust  for  the  oc- 
cupants thereof,  a  certificate  of  title  to  townsite 
land,  executed  by  the  county  judge  to  one  who 
never  occupied  the  land  certified  to  him  and  who 
n^ver  bad  any  right  to  occupy  it,  conveyed  no 
title. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Public  Lands,  $$  88,  89,  96.] 

Appeal  from  Superior  Court,  Tebama 
Countj-;  C.  M.  Head,  Judge. 

Action  by  Mary  B.  Roberts  and  another 
against  Mattbew  Ward.  From  a  judgment 
for  plaintiffs,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed. 

Johnson  &  Chase  (J.  J.  Wells,  of  counsel), 
for  appellant  McCoy  &  Gans,  for  respon- 
dent 

BUCKLES,  J.  This  Is  an  action  in  eject- 
ment to  recover  a  strip  of  land  about  six  feet 
wide  and  115  feet  deep  off  the  south  side  of  ' 
lot  9  in  block  11  in  the  town  of  Red  Bluff. 
Judgment  was  for  plaintiff.  Tbe  appeal  Is 
from  the  judgment  and  the  order  denying  a 
motion  for  a  new  trial. 

The  complainant  alleges  that  plaintiffs  are 
owners  in  fee  of  the  disputed  strip.  The 
answer  denies  this  and  also  sets  up  section 
318  of  tbe  Code  of  Civil  Procedure  as  a 
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bar,  with  the  farther  defense  of  the  estab- 
lishment of  a  boundary  between  plaintiffs 
and  defendant  by  acquiescence  for  at  least 
88  years.  The  land  in  dispute  is  a  part  of 
the  town  site  of  Red  Bluff,  which  town  site 
was  laid  out  on  goyemment  land,  and  under 
act  of  Congress.  Revised  Statutes  2387  [U.  S. 
Conip.  St.  1001,  p.  14571  was,  by  the  govern- 
ment of  the  United  States,  patented  to  the 
county  Judge  of  Tehama  county  in  trust  for 
the  several  use  and  benefit  of  the  occupants. 
Ever  since  November  25,  18C7,  the  defend- 
ant has  occupied  this  six  feet  of  the  south 
side  of  said  lot  9  as  a  part  of  bis  residence 
grounds  and  had  the  same  inclosed  with  his 
other  grounds  by  a  substantial  fence.  The 
patent  for  the  town  site  iwas  Issued  In  18G6. 
Plaintiff's  first  grant  of  title  to  lot  9  was 
simply  by  designation  lot  9,  and  was  in  the 
year  1867.  The  county  judge  made  several 
certificates  of  title  to  lot  9,  designating  It  as 
lot  9,  giving  no  metes  and  bounds,  to  one 
John  P.  Jones,  July  6,  1868,  who  never  was  In 
possession  of  any  part  of  said  lot  9,  never 
occupied  it  and,  so  far  as  appears,  never 
had  any  right  to  do  so.  This  certificate, 
therefore,  conveyed  to  him  no  title.  BIddIck 
▼.  Kobler,  110  Cal.  191,  42  Pac.  578.  Again, 
the  county  judge  made  oertl^cnte  of  title  to 
lot  9  to  B.  W.  Stewart  who  was  an  occupant 
of  said  lot  9,  except  the  six  feet  in  con- 
troversy. The  lot  was  not  described  by 
metes  and  bounds,  but  simply  as  lot  9. 
Again,  on  July  31,  1878,  the  county  judge 
made  a  certificate  of  title  to  J.  B.  Roberts  to 
said  lot,  who  was  then  an  occupant  of  said 
lot  9,  except  the  six  feet  in  controversy,  as 
a  grantee  from  Stewart. 

There  Is  no  question  but  plaintiffs  estab- 
lished a  good  title  to  all  of  said  lot  9,  except 
that  part  In  dispute  here.  Under  the  trust 
evidenced  by  the  patent  of  the  United  States 
government,  the  county  judge  could  convey 
to  no  one  but  an  occupant— one  who  was  in 
actual  bona  fide  possession  thereof  at  the 
time.  BIddick  v.  K  Mer,  supra.  A  plaintiff 
in  ejectment  must  sjjow  a  satisfactory  title 
in  himself  l>efore  he  can  recover.  It  Is  no 
advantage  to  hira  to  merely  show  that  the 
defendant's  claim  of  title  Is  defective.  He 
must  show  both  a  legal  title  and  possession, 
or  a  right  of  possession.  Buhne  v.  Chism, 
48  Cal.  467;  WIIIus  v.  Wozencroft,  22  Cal. 
607;  Harris  v.  Kellogg,  117  Cal.  484,  49 
Pac.  708;  Sousa  v.  Pereira,  132  Cal.  77,  64 
Pac.  90. 

The  plaintiffs  have  no  occupancy  whatever, 
and  no  legal  right  to  occupy  as  against  de- 
fendant who  has  shown  an  undisputed  pos- 
session and  actual  occupancy  In  himself  and 
grantor  for  40  years.  There  Is  no  conflict 
of  these  facts  which  can  be  said  to  be  sub- 
stantial. It  is  claimed  that  defendant  has 
not  been  In  exclusive,  uninterrupted  occu- 
pancy of  more  than  three  feet  of  the  said  six 
feet  all  of  the  time,  but  the  only  testimony 
whioh  lu  any  way  .tends  to  establish  this  fact 


Is  that  of  the  witness  W.  H.  Cox,  called  by 
the  plaintiffs  in  rebuttal.  Cox  was  a  partner 
with  J.  B.  Roberts  in  the  livery  business 
from  about  1882,  to  the  time  Roberts  died 
in  1891.  Their  stables  and  corrals  occu- 
pied lots  10, 11,  12,  13,  14,  and  that  part  of  9 
north  of  defendant's  Inclosure,  and  of  the 
said  six  feet  in  dispute.  This  witness  says 
when  be  went  there  In  1882,  he  knew  the 
fence  and  that  the  division  fence  was  not 
exactly  on  the  line  between  lots  8  and  9. 
It  was  an  old  fence,  and  some  years  there- 
after It  was  rebuilt  "The  old  fence  was 
right  near  that  fig  tree,  right  up  to  it.  I 
think  my  recollection  Is  good  as  to  that; 
there  was  circumstances  that  I  could  go  by ; 
I  am  very  sure  that  It  was  up  to  the  tree; 
•  •  •  the  new  fence  was  not  put' on  the 
true  line  and  it  wasn't  where  the  fence  was 
before.  The  fence  now  Is  fully  three  feet  If 
not  four,  from  the  big  fig  tree  in  Mr.  Ward's 
yard.  I  am  sure  the  old  fence  was  right  up 
to  that  tree."  When  pressed  for  his  source 
of  Information  as  to  the  fence  having  l>een 
moved  out  three  or  four  feet,  he  answered: 
"Well,  I  have  a  circumstance  to  go  by  that  re- 
minds me ;  I  am  pretty  sure  of  It"  Question 
by  defendant's  counsel :  "You  are  pretty  sure 
of  It;  will  you  swear  it  wasn't  on  that  line? 
(The  new  fence  on  the  line  of  the  old.)  A. 
Yes.  sir.  Q.  You  will  swear  it  wasn't  on  the 
line?  A.  Well,  yes,  sir.  That- It's  moved  over 
some  more,  to  the  best  of  my  recollection  It 
was  moved  over  three  feet."  When  asked 
to  relate  the  circumstance  which  fixed  in  his 
mind  that  the  old  fence  was  back  by  the  big 
fig  tree,  he  answered:  "Where  the  old  fence 
stood  it  was  near  the  tree,  right  up  against 
the  tree,  and  one  of  my  horses — I  had  a  mare 
that  jumped  the  fence — the  other  horses 
crowded  her  up  In  the  corner  and  she  Jumped 
the  fence,  and  Jumped  through  the  fork  of  the 
tree;  and  there  where  the  fence  stands  here, 
the  fence  is  so  far  away,  a  horse  couldn't  do 
it  at  all.  Q.  (by  plaintiff's  attorney.)  That  tree 
— the  'fork  of  the  tree — that  tree  forks  near 
the  ground?  A.  Yes,  sir;  and  spreads  out 
wide,  and  the  horse  jumped  the  fence  and 
jumped  through  the  tree."  This  was  the  cir- 
cumstance. Testifying  further,  he  said :  "The 
tree  forked  out  and  she  Jumped  from  this 
side  and  went  through  Into  Mr.  Ward's  yard. 
Q.  (by  counsel  for  defendant.)  Did  you  see  the 
horse  when  she  made  that  jump?  A.  No,  sir ; 
they  told  me  about  It ;  I  see  the  tracks  there ; 
they  were  deep  In  the  ground  where  they 
struck  the  ground.  Q.  You  saw  some  tracks, 
did  you,  beyond  the  tree?  A.  Yes,  sir;  and 
the  other  Is  based  on  what  they  told  me." 

It  would  thus  seem  that  this  witness'  tes- 
timony that  the  fence  had  been  moved  three 
feet  further  north,  is  based  upon  the  alleged 
fact  that  a  horse  of  his  jumped  this  fence  In 
1882,  and  at  the  same  time  jumped  through 
the  forks  of  a  tree  which  stood  near  the  fence, 
and  that  a  horse  could  not  jump  the  fence  as 
it  now  stands  and  Jump  tl<  rough  the  forks 
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dt  the  tree  at  tbe  same  time;  and,  that  tbe 
fact  of  tbe  borse  juuiping  the  fence  was  not 
a  fact  within  his  knowledge,  but  was  told  to 
him  by  others.  This  evidence  was  clearly  in- 
admissible, because  hearsay.  But  there  was 
no  objection  made  to  its  admission  and  no 
motion  to  strilce  out,  and  it  therefore  're- 
mains in  the  case  as  testimony.  No  other 
witness  was  called  to  confirm  this  acrobatic 
feat  of  this  horse,  which  does  not  appear  to 
have  been  anything  more  than  the  ordinary 
livery  horse,  and  coming,  as  this  testimony 
does,  as  hearsay,  it  is  entitled  to  but  little,  if 
any,  weight.  The  testimony  as  to  the  traclss 
beyond  the  tree,  which  the  witness  observed 
himself,  is  entitled  to  little,  if  any,  weight 
because  he  does  not  pretend  to  say  they  were 
pointing  in  any  particular  direction.  The 
defendant,  in  bis  rebuttal,  testified  that  the 
horse  did  not  jump  the  fence  at  the  point 
where  tbe  tree  was.  We  think  the  testimony 
of  the  witness  Cox  so  uncertain,  so  slight, 
and  trivial  that  it  does  not  arise  to  the  dig- 
nity of  a  contradiction  of  the  fact  established 
by  all  tbe  other  witnesses  In  the  case  who 
testified  upon  that  point,  including  the  wit- 
ness Cramer,  the  carpenter  who  rebuilt  the 
fence,  that  the  fence  stands  now  where  It 
has  always  stood,  to  wit,  6  feet  and  2  Inches 
at  one  end  and  5  feet  and  9  inches  at  tbe 
other  end — north  of  the  south  line  of  said 
lot,  according ,  to  the  actual  measurement 
made  by  the  county  surveyor  on  October  7, 
1903. 

.There  Is,  therefore,  no  substantial  conflict 
In  the  evidence  as  to  the  fact  that  the  defend- 
ant has  been  the  occupant  of  that  much  of 
•  the  south  part  of  said  lot  9,  continuously, 
ever  since  the  year  18C7,  and  that  under  the 
trust  created  for  the  benefit  of  the  occupants 
of  lots  in  the  Red  Bluff  townsite  patent,  he 
was  and  is  entitled  to  continue  to  occupy  the 
sa  •  e.  Under  the  said  trust  we  deem  it  im- 
material whether  defendant  or  plaintiffs  paid 
the  taxes  on  said  lot  This  is  a  case  in  all 
material  matters  like  Biddick  t.  Kobler, 
supra.  The  United  States  patent  creating  the 
trust  was  issued  to  the  county  judge  of  Te- 
hama county,  September  20,  18C6,  and  there 
Is  DO  evidence  In  this  case  to  indicate  that 
plaintiffs  or  any  of  their  grantors  occupied, 
possessed  or  had  a  light  to  possess  this  six 
feet  In  controversy  at  the  time  this  patent 
was  granted.  E.  W.  Darling  was  tlie  first 
grantor  mentioned  and  he  conveyed  to  B.  W. 
Stewart,  on  July  7,  18G7,  conveying  lot  9  by 
its  number.  There  is  no  evidence  to  show 
«vhat  his  occupancy  was  or  bow  long  he  bad 
been  the  owner  of  said  lot  9.  On  the  part  of 
defendant  there  is  no  evidence  to  show  how 
his  grantors  came  to  occupy  said  six  feet 
The  Immediate  grantor  of  defendant  to  lots 
6,  6,  7,  and  8,  was  one  C.  P.  Ollnder,  and  the 
deed  was  executed  November  25,  1867,  and 
this  is  the  grant  under  which  defendant  came 
Into  the  occupancy  of  these  six  feet,  for  It 
was  then  fenced  with  the  other  lots  mention- 
ed In  the  Ollnder  grant    The  evidence  shows, 


without  conflict,  that  the  grantor,  Ollnder, 
had  possession  of  and  was  occupying  said 
six  feet  and  had  a  line  fence  dividing  it 
from  the  other  part  of  said  lot  9,  for  two 
years  before  defendant  went  into  possession 
in  18G7.  According  to  this,  then,  defendant's 
grantor  was  in  possession  of  this  strip  when 
the  patent  to  the  town  site  was  issued,  and 
this  precludes  the  idea  of  the  si^  feet  being 
occupied  by  any  of  plaintiffs'  grantors  when 
the  trust  was  created.  We  have  thus  seen 
that  there  is  no  evidence  to  support  so  mubh 
of  the  findings  as  would  warrant  the  judg- 
ment 

Tbe  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

For  reasons  fully  stated  In  Blddidc  v.  Kob- 
ler, I  concur  in  the  judgment:  MCLAUGH- 
LIN, J. 

I  concur:    CHIPMAN,  P.  J. 


(3  Cal.  App.  lot) 
FABIAN  et  al.  v.  LAMMBRS. 

(Court  of  Appeal.  Third  District  California. 
Feb.  15,  190(i.  Rehearing  Denied  Mareh  17, 
1906 ;  Denied  by  Supreme  Court  April  11» 
lOOC.) 

1.  Limitations— Contracts— Actions. 

Plaintiff  and  defendant,  owning  adjoining 
tracts  of  swamp  lands  which  coald  be  most  ad- 
vantaeeously  reclaimed  by  a  system  of  levees 
including  both  tracts,  entered  into  a  written 
contract  wherein  each  agreed  to  build  at  his 
own  expense  a  suitable  levee  on  his  own  land 
connecting  with  the  levee  on  the  other's  land. 
Plaintilt  completed  the  levee  on  his  land,  and 
bnilt  the  levee  on  defendant's  land  on  his  failure 
to  do  so.  ndd,  that  an  action  for  the  cost  of 
the  levee  built  on  defendant's  land  was  an  ac- 
tion on  tiie  contract,  and  was  not  barred  by 
Code  Civ.  Prop.  |  .S37,  section  338,  subd.  2, 
and  section  339,  subd.  1,  prescribing  the  time 
for  bringing  actions  on  'written  contracts,  etc, 
when  brought  within  foar  years  from  tbe  date 
fixed  for  the  completion  of  tbe  levees. 

2.  Same— Wbitten  Contracts  . 

Plaintiff  and  defendant,  owning  adjoining 
tracts  of  swamp  lands,  entered  into  a  written 
contract  wherein  each  a^Bced  to  build  at  his  own 
en>ense  a  levee  on  his  own  land  connecting 
with  tbe  levee  on  the  other's  land.  Tbe  con- 
tract provided  that  the  levee  should  be  of  the 
size  determined  by  a  designated  engineer.  The 
parties  Icnew.  the  day  the  contract  was  signed, 
what  dimensions  the  engineer  had  determined 
on,  and  then  agreed  to  them,  and  both  parties 
commenced  work  according  to  the  engineer's 
plans.  Held,  that  the  contract  was  sufficieotly 
certain  as  to  parties  and  their  agreement  and 
the  rule  that  a  contract  partly  in  writing  and 
partly  oral  is  in  effect  oral  did  not  apply. 

Appeal  from  Superior  Court,  San  Joacinin 
County;    F.  H.  Smith,  Judge. 

Action  by  P.  Fabian  and  another,  partners 
doing  business  under  the  firm  name  of  Philip 
Fabian  &  Co.  and  others,  against  Martin 
Lammers.  From  a  judgment  for  plalntifl^ 
defendant  appeals.    Affirmed. 

Loutitt  &  Loutitt  and  Buck  &  Middlecof^ 
for  appellant  Xicol  &  Orr  and  A.  L.  Levio- 
sky,  for  respondent 
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BUCKLES,  J.  Tbe  parties  to  this  action 
vere,  on  March  4,  1808,  owners  of  adjoining 
tracks  of  swamp  and  overflowed  lands  in 
San  Joaquin  county.  It  was  understood  and 
agreed  by  all  said  parties  that  all  of  their 
said  lands  could  and  would  be  most  effectual- 
ly and  .  advantageously  reclaimed  and  pro- 
tected by  a  'System  of  levees  which  would  in- 
clude both  the  lands  of  plaintiff  and  defend- 
ant, and  in  consideration  thereof,  and  for 
their  mutual  advantage  and  for'  the  benefit 
and  reclaiming  of  said  lands  of  both  parties, 
on  March  4,  1898,  entered  into  a  written  con- 
tract wherein  each  agreed  that  he  would  at 
his  own  expense  build  a  suitable  levee  on  his 
own  land  on  a  line  designated  and  describ- 
ed, connecting  with  levees  on  the  other's  land 
80  as  to  protect  the  lands  of  all  tbe  parties 
then  intended  to  be  reclaimed,  and  each  to 
keep  his  own  levee  in  repair.  The  respective 
ler^s  to  be  completed  by  December  1,  1898. 
After  this  contract  had  t>een  duly  signed  by 
all  the  parties  and  on  June  8,  1898,  the  same 
parties  in  modification  of  tbe  aforesaid  con- 
tract of  March  4th,  made  and  entered  into  a 
further  and  additional  written  contract,  so 
as  to  change  certain  parts  and  portions  of 
the  levees  described  In  the  contract  of  March 
4,  1898,  to  be  constructed  by  each  of  the  par- 
ties thereto,  so  that  other  lands  would  be 
embraced  within  said  reclamation,  and  all 
to  be  completed  by  December  1,  1898.  This 
latter  contract  contained  a  clause  that  It 
should  not  be  binding  upon  either  party  to 
It  unless  Antoinette  Naglee  Burk  should  en- 
ter into  a  written  contract  with  plalntiSs 
granting  to  them  and  the  said  Tjammers  tbe 
right  to  construct  said  levees  over  her  lands. 
Antoinette  Naglee  Burk  did  enter  into  such 
written  contract  with  plaintlfCs.  The  com- 
plaint alleges  that  defendant  failed  to  con- 
struct a  part  of  the  levee  on  his  land  he  had 
by  said  written  contract  agreed  to  construct, 
and  thereafter  the  plaintiffs  built  and  com- 
pleted bis  said  levee  at  a  cost  to  them  of 
$3,022.22,  and  that  payment  was  demanded 
January  20,  1900.  The  action  was  brought 
to  recover  from  defendant  the  $5,022.22  afi 
damages  sustained  by  plaintiffs  by  reason  of 
defendant's  failure  to  build  his  levee.  A 
general  demurrer  was  interposed  and  over- 
ruled. Defendant  answered,  denying  the 
allegations  of  the  complaint  and  plead  that 
"said  cause  of  action  is  barred  by  the  pro- 
visions of  section  337  of  the  Code  of  Civil 
Procedure,  tbe  provisions  of  subdivision  2  of 
section  388.  and  subdivision  1,  §  339,  ail  of  tbe 
Code  of  Civil  Procedure."  The  case  was  tried 
by  a  Jury,  which  found  for  plaintiff  in  the  sum 
of  $4,000,  and  Judgment  was  entered  for  that 
sum.  The  appeal  Is  from  the  Judgment  and 
order  denying  a  motion  for  a  new  trial. 
Appellant  and  respondent  agree  that  the  only 
point  In  the  case  for  this  court  to  determine 
'is  as  to  whether  plaintiffs'  action  was  barred 
by  tbe  statute  of  limitations.  Tbe  action  was 
commenced  September  30,  1902.  The  defend- 
ant Lammers  failed  to  buUd  his  levee  and 
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plaintiffs,  after  demanding  that  he  build  It, 
and  his  further  neglect  to  do  so,  built  such 
levee  on  defendant's  land  as  be  bad  agreed 
to  build.  There  is  nothing  in  either  the  con- 
tract of  March  4th,  or  of  June  8th,  provid- 
ing that  if  one  par^  should  fail  to  build  the 
levee  he  agreed  to,  tbe  other  party  should  do 
80.  The  contract  is  silent  as  to  that.  Plain- 
tiff claims  that  this  is  a  suit  for  damages 
for  a 'breach  of  the  contract  on  the  part  of 
tbe  defendant  In  not  building  his  levee  as 
he  had  agreed  to.  If  this  can  be  treated 
as  an  agtion  for  damages  for  breach  of  con- 
tract, then  it  Is  upon  the  written  contracts 
and  is  brought  within  four  years  of  the  time 
that  the  work  was  to  be  completed,  to  wit, 
December  1,  1898.  As  we  understand  the 
contract,  the  lands  of  neither  would  be  re- 
claimed unless  the  levee  should  be  built  on 
tbe  lands  of  both,  as  set  forth  in  the  contracts. 
Plaintiffs  completed  the  levee  on  their  lands, 
but  such  levee  would  not  reclaim  the  land 
or  keep  the  floods  back  unless  the  levee  was/ 
completed  on  defendant's  land  to  connect 
with  the  levee  on  plaintiffs'  land.  Had  the 
floods  come  after  December  1st,  and  after 
plaintiffs  bad  completed  their  levee,  and 
damage  done  thereby  to  plaintiffs'  land  or 
levee  by  reason  of  the  failure  of  defendant 
to  construct  his  levee,  plaintiffs  would  have 
had  a  right  of  action  against  defendant  for 
his  breach  of  its  provisions,  and  in  that  case 
the  damage  might  have  been  much  more  than 
the  cost  of  completing  defendant's  levee. 
The  contract  of  June  8th  provided  "that  the 
levee  to  be  built  by  each  of  the  parties  hereto 
shall  be  of  the  same  size,  height,  width, 
character,  and  In  accordance  with  the  said 
decision  of  the  aforesaid  George  A.  Atherton, 
civllengineer,  and  each  and  both  of  said  levees 
shall  be  complete  between  the  date  of  this  con- 
tract and  December  1,  1808."  It  Is  true  that 
tbe  dimensions,  which  may  be  called  the  plans 
and  specifications,  were  not  set  forth  in  the 
contract,  but  were  left  to  the  civil  engineer 
to  determine,  but  this  had  been  done  else 
plaintiffs  could  not  have  completed  their 
levee  Tbe  testimony  of  one  of  tbe  plain- 
tiffs, P.  Fabian,  shows  that  on  June  8,  1898, 
the  Information  was  communicated  to  de- 
fendant that  Civil  Engineer  Atherton  had 
determined  the  size  of  the  levee  to  be  three 
feet  above  the  high  water  mark  of  1890, 
with  a  ten-foot  top  and  a  slope  of  three  to 
to  one  on  the  sides,  and  defendant  said  that 
be  had  no  objections  to  this. 

Appellant  claims  the  right  of  action  is  on 
a  new  contract  and  a  contract  not  in  writing, 
a  mere  implied  contract,  and  cites  Chlpman 
V.  Morrill  &  Webster,  20  Cal.  131,  as  authori- 
ty. In  that  case  the  surety  on  a  promis- 
sory note  paid  the  note,  and  the  court  held 
that  his  right  of  action  was  not  based  upon 
the  contract  in  the  note,  but  upon  a  new 
contract  not  in  writing,  and  his  suit  must 
be  commenced  within  two  years  after  he 
paid  the  note.  We  have  examined  McCarthy 
r.  Mt  Tecarte  L.  &  W.  Co..  Ill  Cal.  328.  43 
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Pac.  956,  cited  by  appellant,  and  are  unable  to 
see  any  application  to  the  question  here,  for 
the  case  at  bar  is  not  an  action  In  assumpsit, 
or  a  promise  merely  implied  by  law,  as  that 
ease  clearly  was.  It  is  true  that  where  one 
enters  into  a  written  contract  for  the  pur- 
chase of  land  and  pays  part  of  the  purchase 
price,  and  the  contract  says  nothing  about 
refunding  money  paid  in  the  event  of  the 
refusal  of  the  vendor  to  convey  as  he  agreed 
to,  an  action  to  recover  back  the  money  paid, 
upon  breach  of  the  .contract  on  the  part  of 
the  vendor,  is  not  based  upon  the -written 
contract  but  upon  an  implied  contract  and 
is  governed  by  the  two  years'  limitation, 
as  held  in  Thomas  v.  Pacific  Beach  Com- 
pahy,  115  Cal.  136,  46  Pac.  899.  But  this 
does  not  assist  in  the  determination  of  the 
case  before  us.  If  the  case  at  bar  Is  not 
one  founded  upon  contract,  then  it  is  not 
assumpsit  founded  upon  an  implied  contract, 
for  were  It  not  for  the  contract  of  March 
4tb,  and  June  8tb,  the  plaintiffs  would  have 
been  no  more  than  mere  volunteers  in  build- 
ing the  levee  on  Lammers'  land,  and  Lam- 
mers  would  have  been  under  no  obligation 
to  pay  anything.  Appellant  seems  to  ig- 
nore the  fact  that  this  Is  a  mutual  contract 
In  which  there  Is  a  consideration  to  each 
of  the  contracting  parties.  The  lands  of 
both  were  to  be  reclaimed  by  the  construc- 
tion of  the  levees  as  provided  In  the  contract. 
The  consideration  to  defendant  in  part  was 
the  construction  by  plaintiffs  of  their  levee. 
Plaintiffs  had  paid'  tUs  consideration  by 
erecting  their  levee,  and  were  certainly  en- 
titled to  have  the  thing  for  which  they  bad 
paid,  or  its  equivalent  In  damages.  And 
what  would  that  damage  be?  We  answer, 
that  before  the  floods  should  come  and  wash 
away  the  plaintiffs'  levee  It  would  be  the 
cost  of  constructing  defendant's  levee,  and 
that  is  exactly  what  plaintiff  is  suing 
for  here.  This  doctrine  was  laid  down  in 
Taylor  v.  N.  P.  C.  R.  R.  Co.,  56  Cal.  317. 
The  question  was  as  to  the  measure  of  dam- 
ages. The  plaintiff  had  granted  to  defendr 
ant  a  right  o^  way  over  his  land  for  Its 
railroad,  the  defendant  covenanting  to  build 
for  plaintl'ff  a  certain  wagon  road  in  lieu  of 
one  destroyed  by  the  railroad,  and  also  to 
fence  both  sides  of  the  way  granted  and 
maintain  the  same.  Defendants  failed  to 
construct  the- wagon  road  or  build  the  fence, 
and  plaintiff  sued  to  recover  damages  for 
a  breach  of  the  covenant  and  was  permitted 
to  prove  the  cost  of  constructing  the  wagon 
road  and  building  the  fence  as  the  proper 
measure  of  such  damage.  In  passing  upon 
the  question,  the  court  said:  "The  plaintiff 
granted  to  the  defendant  a  right  of  way 
through  his  property  in  consideration  of  which 
defendant  agreed,  among  other  things,  to 
construct  the  road  and  fence  In  question. 
The  building  of  the  road  and  fence  was  a  part 
of  tho  consideration  for  the  grant.  The 
defendant  chose  to  stipulate  for  the  pay- 
ment of  the  consideration  in  this  way,  and 


we  cannot  see  why  It  Is  not  as  much  bound 
to  perform  its  agreement  as  if  It  had  stipu- 
lated to  pay  In  anything  else."  Precisely 
what  was  done  here.  Lammers,  on  his  part, 
and  In  consideration  for  the  levee  to  be  built 
by  plaintiffs  on  their  land,  which  would  as- 
sist in  reclaiming  bis  land,  agreed  to  build 
a  similar  and  sufiBcIent  levee  on  his  land 
connecting  with  the  levee  of  plaintiffs.  The 
court  In  the  Taylor  Case  said  further:  "Here 
the  agreement  was  to  build  a  certain  road 
and  a  certain^fence.  Falling  to  build  them, 
we  think  defendant  should  be  made  to  pay 
what  It  would  reasonably  cost  to  construct 
them."    See  cases  cited. 

It  Is  argued  by  appellant  In  bis  brief  that 
the  Taylor  Case,  supra,  is  not  In  point  here 
because  the  only  question  there  was  the 
measure  of  damages,  and  the  statute  of  llmi- 
tatlcns  was  not  invoked.  "While  there  was  no 
question  of  that  kind  raised  in  that  case,  the 
action  was  for  a  breach  of  the  contract  and 
for  damages  by  reason  thereof.  It  was  a 
suit  on  the  contract,  exactly  as  Is  the  case 
at  bar.  Appellant  covenanted  with  plain- 
tiffs in  effect  that  in  consideration  that  plain- 
tiffs built  a  levee  on  their  land  which  would 
assist  in  protecting  his  lands  from  the  floods, 
he  would  build  a  like  levee  on  his  own  land 
which  would.  In  connection  with  the  plain- 
tiffs' levee,  reclaim  the  lands  of  both.  The 
contracts  are  pleaded,  the  breach  shown  and 
the  claim  is  for  damages  by  reason  of  the 
breach.  Plaintiffs  claim  no  other  damage 
than  the  actual  damage  caused  by  the  failure 
of  the  defendant  to  keep  his  agreement,  vis., 
the  cost  of  building  the  levee  defendant  prom- 
ised to  build.  There  seems  to  us  to  be  no 
"Implied  contract"  about  it.  It  is  simply  a 
suit  to  recover  in  damages  the  consideration 
defendant  contracted  to  pay. 

Appellant  argues  that  the  contracts  are 
part  in  writing  and  part  oral  Inasmuch  as 
the  dimension  of  the  levees  is  not  set  forth 
therein,  but  Is  referred  to  the  civil  engineer 
to  be  determined  by  him.  The  evidence  shows 
that  defendant,  on  June  8th,  the  very  day 
the  contract  was  signed,  knew  the  dimensions 
Atherton  had  fixed  and  then  agreed  to  them 
and,  in  fact,  defendant  commenced  work 
on  his  levee,  and  what  he  did  was  performed 
according  to  the  specifications  made  by  the 
civil  engineer,  Atherton.  In  support*  of  this 
contention,  appellant  cites  section  160,  Bishop 
on  Contracts,  which  reads :  "A  contract  part- 
ly in  writing  and  partly  oral  Is,  In  legal  effect, 
an  oral  contract.  It  occurs  where  an  in- 
complete writing,  or  one  expressing  only  a 
part  of  what  Is  meant,  is,  by  oral  words, 
rounded  into  the  full  contract;  or,  where 
there  is  first  a  written  contract  and  after- 
wards it  Is  changed  orally."  But  bow  can 
this  apply  to  the  contracts  in  this  case? 
Here  the  thing  contracted  to  be  done  is  to 
build  a  levee  of  sufficient  height  and  width, 
to  be  determined  by  the  parties  to  the  contract 
or  by  a  civil  engineer.  We  think  it  sufficient 
that  the  contract  was  certain  as  to  parties 
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and  their  respective  agreement  What  de- 
fendant agreed  to  do  Is  ascertained  therefrom 
to  a  common  certainty.  No  question  has  ever 
arisen,  so  far  as  the  record  shows,  between  the 
parties  as  to  the  particular  dimensions  of 
th«  levees  to  be  built  We  have  carefully 
considered  all  the  authorities  presented  by  ap- 
pellant upon  this  point  as  well  as  all  others, 
and  are  unable  to  hold  with  him  as  to  their 
application. 

The  action  Is  upon  a  written  contract  and 
was  commenced  within  four  years  after  the 
right  accrued,  and  is,  therefore,  not  barred 
by  any  section  of  the  Code  pleadod  by  the 
appellant 

Judgment  a£Qrmed. 

We  concur:  CHIPM.'VN,  P.  J.;  McLAUGH- 
UN,  J. 


(3  Cal.  App.  U5) 

TOWNSEND   V.    SULLIVAN. 

(Court  of   Appeal,  Third   District   California. 
February  15,  1900.) 

1.  Pbincipai.  and  SuRErrT— Who  abe  Sure- 
ties. 

Under  Civ.  Code.  S  2831,  defining  a  surety 
as  one  who,  at  the  request  of  another,  and  for 
thf  purpose  of  securing  him  a  lienefit,  bocomcs 
responsible  for  the  perfominnce  by  the  litter  of 
some  act  in  favor  of  a  third  person,  or  hypothe- 
cates property  as  Isecurity  therefor,  persons  who 
sign  a  note  and  execute  a  mortgage  to  secure  a 
loan  contract  by  another  for  his  exclusive  use 
and  benefit  are  sureties  for  the  payment  of  the 
latter's  debts. 

[E3d.  Note. — For  cases  in  point  see  vol.  40, 
Cent.  Dig.  Principal  and  Surety,  g  34.] 

2.  Pij:ADiNa — Denial  of  Conclusions. 

Denials  of  conclusions  of  law  which  neces- 
sarily follow  from  facts  admitted  by  the  plead- 
ings raise  no  issues. 

8.  Pkincipal  and  Subett— Rights  of  Subb- 
TT— Exoneration  bt  Principal. 

Where  the  administratrix  of  a  surety  paid 
the  principal's  debt  in  order  to  relieve  the  sure- 
ty's estate  from  liability,  an  entirely  new  and 
distinct  debt,  due  from  the  principal  to  the 
surety's  estate,  was  created,  and  the  principal 
became  liable  to  the  estate  for  the  full  sum  paid 
by  the  administratrix,  with  interest  at  the  legal 
rate. 
4.  Same— Parties  to  Action. 

Thn  estate  of  a  surety  is  not  a  necessary 
party  to  an  action  by  the  administratrix  of  a 
co-surety  to  recover  from  the  principal  a  sum 
paid  Iqr  such  administratrix  in  discharge  of  the 
debt 

6.  Pleadings— Amendment— Repugnancy  to 
Pleading. 

Where  an  administratrix  of  a  surety  paid 
the  debt  and  sued  the  principal  to  recover  the 
amount  paid,  and  the  latter  in  his  answer  al- 
leged that  the  surety  assumed  the  indebtedness 
and  liecame  the  principal  maker  upon  the  note 
which  evidenced  the  same,  and  defendant  be- 
came a  surety  as  between  himsolf  and  plain- 
tiff's intestate,  an  amendment  to  the  answer,  al- 
leging that  plaintiff's  intestate  "gave"  defendant 
the  money  received  on  the  note,  was  repugnant 
to  the  answer  which  it  was  sought  to  amend,  and 
was  an  averment  of  the  impossible  under  the 
conditions  disclosed  by  the  pleadings,  and  was 
properly  disallowed^ 

8.  Evidence— Parol   Evidence— Rule— Con- 
tbadiction  of  Written  Contract. 

Evidence  of  a  declared  intention  of  one 
who  executed  a  note  and  mortgage  as  surety  for 
another  to  give  the  money  to  the  principal  and 


to  pay  the  note  and  mortgace  herself  was  inad> 
missible  in  an  action  by  the  surety's  adminis- 
tratrix to  recover  of  the  principal  a  sum  paid 
in  discharge  of  the  debt,  as  it  involved  an  at- 
tempt to  vary  by  parol  the  terms  of  a  written 
contract  in  violation  of  Civ.  Code,  {§  1639,  1698. 
and  Code  Civ.  Proc.  }  1856. 

7.  Pleading — Issues— Matters  to  be  Prov- 
ed— Admission  in  Pleadings. 

Courts  are  not  bound  to  admit  evidence  In 
support  of  admissions  contained  in  pleadings. 

8.  Gifts  —  What  Constitute  —  Promise  to 
Pat  Monet. 

Under  Civ.  Code,  {{  1146,  1147,  defining 
a  gift  as  a  voluntary  transfer  of  personal  prop- 
erty, and  providing  that  a  verbal  gift  is  not 
valid  unless  the  means  of  obtaining  possession 
of  the  thing  are  given,  and  there  is  an  actual 
or  symbolic  delivery  of  the  thing  to  the  donee 
if  delivery  is  possible,  a  gift  of  money  cannot 
be  made  by  a  declaration  of  intention  to  pay  a 
note  on  which  the  donee  is  primarily  liable  and 
the  donor  is  liable  as  surety. 

9.  Principal  and  Surety— Aotions  by  sub- 
ETY— .Admissibility  of  Evidence. 

Where  it  was  admitted  that  a  surety  had 
hynothecated  real  property  in  which  she  had  an 
interest  for  the  payment  of  the  principal's  debt, 
the  extent  of  that  interest  was  immaterial  in 
an  action  by  the  surety's  •administratrix  to  re- 
cover from  the  principal  a  sum  paid  by  the  ad- 
ministratrix in  discharge  of  the  debt 

Appeal  from  Superior  Court,  Siskiyou 
County;  3.  S.  Beard,  Judge. 

Action  by  Alice  Towuseud,  administratrix 
of  the  estate  of  Nancy  Carpenter,  deceased, 
against  Daniel  W.  Sullivan.  From  a  Judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Af- 
firmed. 

J.  H.  MagaCfey,  for  appellant  O'Neil  & 
Butler  and  Glllis  &  Tapscott,  for  appellee. 

Mclaughlin,  J.  in  the  complaint  In 
this  .action  It  was  In  substance  alleged: 
That  on  February  27,  1900,  the  defendant  ob- 
tained from  N.  H.  Eddy  the  sum  of  $1,500 
as  a  loan  for  his  exclusive  use  and  benefit. 
That  to  evidence  and  secure  said  indebted- 
ness and  its  repayment  said  defendant  pro- 
cured plaintiff's  intestate  to  join  him  in  the 
making  of  a  promissory  note  signed  by  de- 
fendant and  James  and  Nancy  Carpenter. 
That  to  further  secure  said  indebtedness, 
said  intestate,  at  the  special  Instance  and 
request  of  said  defendant  and  for  his  ex- 
clusive use  and  beneflt,  executed  and  de- 
livered to  Eddy  a  mortgage  on  real  estate 
owned  by  ber.  That  the  defendant  never 
paid  any  part  of  said  debt  save  certain  spe- 
oiflcsums  mentioned.  That  said  Nancy  Carpen- 
ter died  intestate,  and  that  plaintiff  was  ap- 
pointed and,  in  due  time,  qualified  as  ad- 
ministratrix of  ber  estate.  That  defendant 
refused  to  pay  the  note  or  procure  the  dis- 
cbarge of  the  mortgage,  and  plaintiff  was 
compelled  to  pay  the  sum  of  $1,700  due  ou 
said  note  in  order  to  procure  such  discharge. 
That  plaintiff  requested  defendant  to  repay 
the  said  sum  to  said  estate,  but  he  refuso-.i 
to  pay  any  portion  thereof.  The  answer,  by 
failure  to  deny  the  averments  of  the  com- 
plaint in  this  regard,  admits  that  the  defend- 
ant obtained  the  money  as  a  loan  for  his  ex- 
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elusive  use  and  benefit,  and  that  the  note 
and  mortgage  given  to  evidence  and  secure 
eucb  indebtedness  were  likewise  executed  for 
bis  use  and  benefit  Tbe  only  denial  In  this 
behalf  is  confined  to  a  traverse  of  the  allega- 
tion that  defendant  procured  said  Intestate 
to  join  him  in  making  tbe  note,  and  that  she 
did  so  for  tbe  purpose  of  securing  his  in- 
debtedness. Coupled  with  this  form  of  de- 
nial is  an  affirmative  allegation  that  "said 
Nancy  Carpenter  assumed  said  indebtedness, 
and  became  the  principal  maker  upon  said 
promissory  note,  and  defendant  became  a 
surety  on  said  promissory  note  as  between 
him  and  said  Nancy  Carpenter."  There  ia 
no  denial  touching  the  execution,  delivery, 
or  purpose  of  the  mortgage.  The  only  as- 
sault made  on  tbe  averments  in  this  behalf 
Is  to  the  effect  that  the  intestate  was  not 
the  sole  owner  of  the  mortgaged  premises, 
but  was  a  joint  owner  thereof  with  James 
Carpenter.  The  averments  touching  pay- 
ments, made  on  the  note  are  not  denied,  but 
defendant  "denies  that  as  between  the  par- 
ties to  this  action  and  Nancy  Carpenter, 
on  the  2d  day  of  July,  1904,  there  was  due 
and  unpaid  from  said  defendant  to  N.  H. 
Eddy  on  said  note,  the  principal  sum  there- 
of and  the  interest  amounting  to  $1,700,"  and 
further  "denies  that  as  between  the  parties 
to  this  action  or  Nancy  Carpenter  there  was 
due  upon  said  2d  day  of  July,  1904,  or  at 
any  time,  any  sum  from  said  defendant  to 
N.  H.  Eddy."  There  is  no  attempt  to  deny 
that  plaintiff  paid  the  note,  but  there  is  a 
denial  of  the  legal  conclusion  that  such  pay- 
ment was  made  for  the  use  and  benefit  of 
defendant  Upon  the  trial  tbe  plaintiff  In- 
troduced tbe  note  and  mortgage,  together 
with  evidence  to  prove  the  payment  of  tbe 
note  by  plaintiff,  and  then  rested.  There- 
upon a  motion  for  a  nonsuit  based  on  the 
Insufllclency  of  the  evidence,  and  the  non- 
joinder of  James  Carpenter  as  a  party  de- 
fendant, was  made  and  denied.  The  defend- 
ant after  a  preliminary  question  bad  been 
asked  and  answered,  for  the  evident  purpose 
of  meeting  a  belated  objection,  which  was 
sustained,  asked  leave  to  amend  the  answer 
by  inserting  at  the  end  of  the  first  para- 
graph the  following  averment,  to  wit:  "And 
defendant  became  a  surety  on  said  promis- 
sory note  as  between  him  and  Nancy  Carpenter, 
and  said  Nancy  Carpenter  gave  to  defendant 
the  money  received  on  said  promissory  note 
as  a  gift."  Permission  was  granted  as  to 
the  first  clause,  and  denied  as  to  the  con- 
cluding clause  relating  to  a  gift  The  de- 
fendant then  offered  evidence  touching  con- 
versations had  with  Nancy  Carpenter  at  tbe 
time  of  tbe  execution  of  the  note  and  mort- 
gage, and  subsequent  thereto,  but  objections 
to  such  evidence  were  sustained.  Defendant 
appeals  from  the  judgment  against  him  and 
from  an  order  denying  his  motion  for  a  new 
trial. 

The  court  did  not  err  In  Its  ruling  on  the 
motion  for  a  nonsuit    It  being  admitted  that 


the  defendant  obtained  the  loan  for  his  own 
exclusive  use  and  benefit  and  that  the  note 
was  executed  to  "evidence  and  secure  'to  N. 
H.  Eddy  said  indetedness  and  Its  repayment" 
there  can  be  no  doubt  as  to  the  legal  rela- 
tiou  existing  between  the  makers  of  the  note. 
And  it  being  also  admitted  that  the  mort- 
gage executed  at  defendant's  request  was  for 
his  sole  use  and  benefit,  and  was  an  hy- 
pothecation of  real  property  owned  by  his 
co-makers  Jointly,  as  further  security  for 
the  payment  of  such  Indebtedness,  the  case 
falls  squarely  within  well-settled  rules  of 
law  constituting  the  defendant  the  principal 
debtor,  and  his  co-makers  sureties  for  the 
payment  of  his  debt  Civ.  Code,  8  2831; 
Bouvier's  Law  Dictionary  (Rawle's  Revi- 
sion) p.  1073;  Brandt  on  Suretyship,  J§  1,  2, 
38;  Randolph  on  Commercial  Paper,  {  897  et 
seq. ;  Am.  &  Eng.  Ency.  of  Law,  vol.  27,  p. 
431  et  seq.,  vol.  1,  p.  334  et  seq. ;  Montgomery 
V.  Sayre,  91  Cal.  207,  27  Pac.  048;  O'Conor 
v.  Morse,  112  Cal.  34,  44  Pac.  305,  53  Am. 
St.  Rep.  155.  The  relation  of  principal  and 
surety,  and  defendant's  liability  for  the 
amount  paid  by  tbe  administrator  of  tlie  es- 
tate of  one  of  his  sureties,  follow  as  con- 
clusions of  law  from  the  facts  admitted,  and 
the  denials  and  averments  in  the  answer  to 
the  contrary  created  no  Issues.  Ohm  T.  S. 
F.,  92  Cal.  449,  450,  28  Pac.  580;  Callahan 
v.  Broderlck,  124  Cal.  83,  56  Paic.  782.  The 
debt  was  bis,  and  when  it  was  paid  by  the 
administrator  to  relieve  tbe  estate  from  lia- 
bility, and  the  property  of  the  estate  from 
the  mortgage  Hen,  an  entirely  new  and  dis- 
tinct debt,  due  from  principal  to  surety,  was 
created,  and  the  defendant  became  liable 
to  the  estate  for  the  full  sum  paid  with  in- 
terest at  the  legal  rate.  Am.  &  Eng.  Ency. 
of  Law,  vol.  27,  p.  486  et  seq.;  Brandt  on 
Suretyship,  J  229;  Randolph  on  Commercial 
Paper,  §S  978,  979;  Ryland  v.  Com.,  etc..  B., 
127  Cal.  526,  59  Pac  989.  It  clearly  ap- 
pears from  the  admitted  facts  that  James 
Carpenter  was  also  a  surety,  and  this  being 
true,  bis  estate  was  not  a  necessary  party 
to  tbe  action.  Brandt  on  Suretyship,  229; 
Ryland  v.  Com.,  etc.,  B.,  127  Cal.  526,  59  Pac. 
989. 

The  court  did  not  abuse  Its  discretion  in  re- 
fusing to  permit  the  amendment  above  men- 
tioned. It  was  a  belated  attempt  to  introduce 
an  entirely  new  element  Into  tbe  case,  and 
tnere  were  many  cogent  reasons  why  such 
an  amendment.  In  this  particular  connection 
and  form,  was  properly  disallowed.  It  was 
Incomplete  and  incongruous,  and,  viewed  in 
tbe  light  of  the  preceding  clauses,  was  an 
averment  of  tbe  Impossible.  If  that  por- 
tion of  the  amendment  which  was  allowed 
was  true,  then  the  part  rejected  could  not 
be  true.  It  Is  impossible  to  conceive  bow  the 
Intestate  could  have  been  tbe  donor,  and  the 
defendant  the  donee,  of  money  obtained  by 
tbe  latter,  as  a  loan,  under  the  clrcnibstances 
disclosed  by  the  record.  If  money  so  ob- 
tained can,   under   any   state  of  facts,   be 
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treated  as  a  gift  from  a  third  party  to  the' 
borrower.  It  can  bnrdly  be  considered  as  such 
-when  the  borrower  and  tbe  alleged  donor 
have  given  tbeir  joint  and  several  promise 
to  retuni  or  repay  the  som  received.  The  Idea 
that  tbe  defendant  could  be  obligated,  eitbei^ 
as  principal  or  surety,  to  repay  money  re- 
ceived by  him  as  a  gift  Involves  a  contradic- 
tion. An  obligation  to  return  or  repay  tbe 
thing  received  Is  Irreconcilably  In  conflict 
wiiu  the  theory  of  a  gift.  While  defendant's 
obligation  to  repay  the  money  endured  there 
could  be  no  such  thing  as  a  gift.  He  could 
not  be  released  from  such  obligation  without 
the  consent  of  Eddy,  and  a  complete  change 
of  the  contractual  relations  evidenced  by  the 
written  contract.  Therefore,  if  It  be  con- 
ceded that  such  a  release  could  be  classed 
as  a  gift,  there  was  no  hint  of  any  such 
change,  release,  or  transfer  In  the  offered 
amendment.  A  gift  was  Impossible  under 
the  conditions  disclosed  by  tbe  pleadings 
at  the  time  the  amendment  was  offered.  Civ. 
Code,  $i  114G-1147:  Hart  v.  Ketchum,  121 
Cal.  429,  53  Pac.  931 :  Knight  v.  Tripp,  121 
Cal.  C79,  54  Pac.  207 ;  Pullen  v.  Placer  County 
B.,  138  Cal.  175.  CC  Pac.  740,  71  Pac.  83,  94  Am. 
bt.  Rep.  19.  If  such  conditions  had  changed, 
the  defendant  should  have  removed  tbe  conclu- 
alon  embodied  In  the  rejected  amendment  from 
the  realm  of  the  Impossible,  by  stating  the 
substantive  facts  which  would  malte  a  legal 
-gift  possible.  The  evidence  relating  to  the 
intestate's  declared  Intention  to  make  a  gift 
•of  the  money  and  to  pay  the  note  and  mort- 
gage herself  was  properly  rejected.  So  far 
Jbs  such  evidence  related  to  a  gift.  It  was 
not  only  contrary  to  the  facts  admitted,  but  was 
an  attempt  to  vary  the  clear  and  precise 
terms  of  a  written  contract  by  parol.  Civ. 
Code,  {S  1608,  1639;  Code  Civ.  Proc.  §  1856. 
Adams  v.  Wallace,  119  Cal.  70,  51  Pac.  14. 
■Courts  are  not  bound  to  admit  evidence  sup- 
^rting  admissions  In  tbe  pleadings,  and  her 
expressed  intention  to  pay  the  note  amounted 
to  no  more  than  an  expression  of  intention 
to  perform  the  legal  duty  resulting  from  her 
express  promise.  If  the  rejected  evidence 
■was  offered  for  the  purpose  of  showing  that 
tbe  Intestate  intended  to  make  a  gift  of  tbe 
money,  and  to  consummate  such  Intention  by 
paying  the  note  and  relieving  defendant  from 
his  obligation,  it  was  clearly  Inadmissible. 
-Civ.  Code,  8$  1146,  1147;  Knight  v.  Tripp, 
121  Cal.  679,  64  Pac  267. 

It  being  admitted  that  the  Intestate  had 
hypothecated  real  property  in  which  she 
had  an  Interest,  the  extent  of  that  interest 
was  entirely  Immaterial.  For  this,  as  well 
sa  other  reasons,  the  Inventory  and  op- 
praisement  filed  in  the  estate  of  James  Car- 
penter was  properly  excluded.  The  findings 
are  supported  by  the  evidence. 

The  judgment  and  order  are  aflarmed. 

We  concur:  CHIFMAN,  P.  J.;  BUC- 
KLES. J. 


(S  Cal.  App.  S8) 

ERKSCN  V.  PARKER,  County  Aaditor. 

(Court   of   Appeal,   First   District,   California. 
Feb.  15,  1906.) 

JUDOMBRT  —  ENFOBCEMENT  —  TbANSCBIPT  — 

Filing    with    County    Auditob— Funds 

Due  Defendant. 

Code  Civ.  Proa  {  710,  provides  that  a 
transcript  of  a  judgment  may  be  filed  with  the 
auditor  of  any  county  from  which  money  U 
owing  to  the  judgment  debtor,  whereupon  It 
shall  be  tbe  auditor's  duty  to  draw  his  war- 
rant in  favor  of  the  court  from  the  docket  of 
which  the  transcript  was  taken  for  so  much 
of  the  money  as  necessary  to  cancel  the 
judgment.  Section  897  provides  a  form  for 
an  abstract  of  a  justices  judgment  showing 
the  parties,  date  of  rendition,  amount,  etc 
Held,  that  the  filing  of  an  abstract  prepared 
in  accordance  with  section  897  in  the  office 
of  a  county  auditor  was  insufficient  to  en- 
title plaintiff  to  the  benefits  of  sectioo  710, 
which  contemplates  a  transcript  or  copy  of 
the  judgment 

Appeal  from  Superior  Court,  Santa  Clara 
County;  M.  H.  Hyland,  Judge. 

From  a  Judgment  directing  W.  F.  Parker, 
as  auditor  of  Santa  Clara  county,  to  draw 
a  warrant  in  favor  of  John  T.  Wallace,  a 
justice  of  the  peace,  to  satisfy  a  judgment  of 
said  justice  In  favor  of  Laura  A.  Erkson 
against  Martin  Murphy,  and  from  an  order 
denying  a  motion,  for  a  new  trial,  Parker 
appeals.    Dismissed. 

J.  H.  Campbell,  0.  G.  Cooltdge,  and  Cobb  & 
Rea,  for  appellant    William  M.  Beggs,  for 

respondent 

HALL^  J.  Thia  Is  an  appeal  from  a 
judgment  directing  defendant  to  draw  his 
warrant  In  favor  of  John  T.  Wallace, 
justice  of  the  peace,  for  the  sum  of  $65.90, 
and  also  from  an  order  denying  defendant's 
motion  for  a  new  trial. 

Although  there  Is,  as  just  stated,  an  appeal- 
from  the  order  denying  defendant's  motion 
for  a  new  trial,  the  only  questions  discussed 
by  appellant  In  his  brief  arise  out  of  the 
appeal  from  the  judgment,  and  appear  In  the 
judgment  roll  without  regard  to  the  bill  of 
exceptions.  The  facts,  as  set  forth  In  tbe 
findings,  are  that  one  Martin  Murphy  was 
the  de  facto  auditor  of  Santa  Clara  county 
until  and  for  many  months  prior  to  Feb- 
ruary 26,  1904,  upon  which  date  defendant 
was  let  into  and  took  possession  of  the  of- 
fice in  pursuance  of  the  judgment  of  the 
Supreme  Court  of  this  state;  that  as  such 
auditor  the  said  Murphy  earned  as  his 
salary  for  the  portion  of  February  for  which 
he  served,  the  sum  of  $280,  which  had  not 
been  paid  him  on  March  4,  1904,  nor  had 
any  warrant  been  drawn  at  that  time  there- 
for. On  the  14th  day  of  August,  1903,  plain- 
tiff obtained  a  judgment  in  the  justice's  court 
of  San  Jose  township,  of  which  J.  T.  Wallace 
was  the  justice,  in  the  stim  of  $62.65,  against 
said  Murphy  for  board  furnished  him  and 
his  family,  which  has  never  been  paid. 
That  on  the  20tb  day  of  February,  1904, 
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pliilntlff  filed  with  said  Murphy,  the  then 
acting  auditor  of  said  county,  an  abstract  of 
said  judgment,  accompanied  with  an  affidavit 
of  the  amount  then  due  on  said  judgment, 
and  that  she  desired  to  avail  herself  of  the 
provisions  of  section  710  of  the  Code  of  Civil 
Procedure.  On  the  3d  day  of  March,  1904, 
said  Murpby  assigned  and  set  over  unto 
T.  C.  Ilojiiin.  G.  Geoffrey,  and  Wm.  Oster- 
mnn.  to  wliom  be  tlicn  owed  a  total  of  $280, 
all  bis  claim  against  said  county  for  bis 
soliiry  for  the  month  of  February,  1004, 
and  bis  claim  to  bis  warrant  for  sucb  salary, 
of  wlili-h  l)oth  tbe  treasurer  and  auditor  of 
said  county  bad  immediate  notice.  There- 
after, on  tbe  same  day,  plaintiCt  flied  with 
defendant  another  abstract  of  her  said  judg- 
m(>Mt,  and  on  tbe  4tb  day  of  March,  1004, 
fliod  a  duly  authenticated  transcript  of  her 
said  judgment  against  said  Murphy,  together 
with  tbe  required  affidavit  as  to  tbe  amount 
due,  etc.,  with  defendant 

It  Is  claimed  by  appellant  that  tbe  judg- 
ment must  be  reversed  for  the  reason  tbat 
the  fliing  of  an  abstract  of  a  judgment 
with  tbe  county  auditor  does  not  entitle 
a  judgment  creditor  to  tbe  benefit  of  section 
710  of  the  Code  of  Civil  Procedure,  wblch 
requires  tbe  filing  of  a  transcript  of  tbe 
judgment,  and  ns  no  transcript  of  tbe 
judgment  was  filed  until  after  Murpby,  tlie 
judgment  debtor,  hod  assigned  his  claim 
against  the  county  to  bis  other  creditors, 
pliilntlff  was  entitled  to  nothing.  On  the 
other  band,  respondent  urges  tbat  the  filing 
of  an  abstract  of  tbe  judgment  was  a  sul>- 
stantial  compliance  with  section  710  of  the 
Code  of  Civil  Procedure.  The  section  has 
been  before  tbe  court  In  liupericb  v.  Baehr, 
142  Cnl.  190,  75  Pac.  782:  but  In  tbat  case 
Au  authenticated  transcript  was  filed,  and. 
of  course,  no  quei^tion  arose  as  to  the  effect 
of  filing  an  abstract  of  a  judgment.  Tbe 
section  provides  tbat  "The  duly  autbentl- 
catpfl  transcript  of  a  judgment  for  mouey, 
against  a  defendant,  rendered  by  any  court 
of  this  state,  may  be  filed  with  •  •  • 
tbe  auditor  of  any  county  •  •  •  from 
which  money  Is  owing  to  tbe  judgment  debt- 
or In  smb  action,  »  •  •  whereupon  it  shall 
be  the  dutyofsuchofflclal  *  •  •  withwbom 
sucb  transcript  shall  have  been  filed,  to 
draw  bis  warrant  In  favor  of,  or  to  pay  Into 
the  court  from  the  docket  of  wblch  tbe  tran- 
script was  taken,  so  much  of  tbe  money 
•  •  *  as  will  cancel  said  judgment." 
This  sectloa  was  enacted  in  1903,  and  It  In 
terms  requires  the  filing  of  an  authenticated 
transcript  of  the  judgment  and  In  this  re- 
gard differs  from  section  900  of  tbe  Code  of 
Civil  Procedure,  which  provides  for  the  fil- 
ing of  an  abstract  of  a  judgment.  In  order 
to.  secure  a  lien  on  real  estate,  the  form  of 
which  Is  prescribed  by  section  807  of  the 
Code  of  Civil  Procedure. 

The  old  practice  act  (St.  1854,  p.  60,  c.  64), 
provided  (section  5!>9)  that  by  filing  in  the 
recorder's  office  a  truuscrlyt  of  the  Judgment 


«f  a  justice's  court,  certified  by  the  jnstlce, 
a  lien  was  created  on  real  estate  of  the  judg- 
ment debtor.  Under  this  act  It  was  held  1b 
Bagley  v.  Ward,  27  Cal.  370.  tbat  a  judgment 
rendered  by  a  justice  of  tbe  peace  does  not 
become  a  lien  on  tbe  real  estate  of  tbe  judg- 
ment debtor  until  a  copy  of  tbe  judgment, 
certified  by  the  justice,  has  t>cen  recorded  In 
the  office  of  the  county  recorder,  and  that 
tbe  filing  and  recording  of  copies  of  certain 
docket  entries  which  cont.ilned  an  abstract 
of  the  judgment  was  not  sufficient  In  this 
case  it  was  said  that  a  transcript  of  the 
judgment  Is  a  copy  of  the  judgment.  Subse- 
quently, after  tbe  adoption  of  the  codes, 
under  which  a  lien  may  be  created  by'  the 
fliing  of  an  abstract  of  a  judgment  (section 
800,  Code  Civ.  Proc.>.  it  was  held  In  Frazler 
T.  Crowell,  62  Cal.  390,  that  an  abstract  of 
tbe  judgment  must  be  filed  and  recorded 
In  order  to  create  a  lien,  and  that  the  filing 
and  recording  of  a  certified  copy  of  tbe  judg- 
ment did  not  comply  with  tbe  statute.  In 
this  case  it  is  said:  "A  'certified'  copy  la 
not  an  'abstract'  and  tbe  statute  makes  the 
distinction,  and  prescribes  tbe  exact  form 
In  which  the  abstract  Is  to  be  prepared." 
Certainly,  if  the  recording  of  a  certified  copy 
(which  is  a  transcript)  Is  not  a  compliance 
with  a  law  requiring  tbe  recording  of  an 
abstract  a  fortiori  tbe  filing  of  an  abstract 
is  not  a  compliance  with  a  law  requiring 
tbe  filing  of  an  authenticated  transcript.  At 
tbe  time  of  tbe  enactment  of  section  710  of 
the  Code  of  Civil  Procedure,  both  tbe  term 
abstract  and  tbe  term  transcript  were  known 
to  tbe  law,  and  had  been  interpreted  by  tbe 
courts  and  distinguished  one  from  tbe  other, 
as  tbe  cases  above  cited  show.  We  are 
therefore  obliged  to  believe  tbat  when  the 
Legislature  used  the  term  transcript  In  sec- 
tion 710,  it  did  so  advisedly,  and  did  not 
mean  abstract.  Tbe  abstract  relied  on  by 
respondent  in  this  ease  is  the  abstract  pre- 
scribed by  sections  900  and  807  of  tbe  Code 
of  Civil  Procedure,  and  is  not  the  transcript 
of  tbe  judgment  required  by  section  710  of 
tbe  Code  of  Civil  Procedure. 

For  tbe  foregoing  reasons  the  judgment  Is 
reversed,  and  as  no  questions  presented  by 
tbe  appeal  from  tbe  order  were  argued,  the 
appeal  therefrom  Is  dismissed. 

We  concur:  HARRISON,  P.  J.;  COOPER,  J. 


(3  Cal.  A.  imi) 
FAIRFIELD  r.  PACIFIC  COAST  S.  S.  CO. 

(Court    of    App<>al,    First    District,    California. 
Feb.  la,  lOOU.    Rehearing  Denied  by  Su- 
preme Court  April  10,  lOOG.) 

1.   CaRRIEES— COSNECTINO       LINES— BtT.T,       OF 

Ladino— LiAniLrxT  of  Initial  Carries. 
Civ.  Code,  f  2201,  provides  that  if  a  oom- 
mon  carriyr  accepts  freiglit  for  a  place  be- 
yond bis  usual  route  he  must,  unless  he  stipu- 
lates otherwise,  deliver  it  at  the  end  of  his 
ronte  in  that  Hirection  to  some  other  competent 
carrier  carrying  to  the  place  of  address  or 
conuectiug    with    those    >vIio    thus    carry,    and 
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his  liability  then  ceases  on  making  snch  de- 
livery. Held,  that  where  defendant  agreed  to 
transport  plaintiff's  merchandise  shipped  from 
San  i  rancisco  to  Nome,  Alaslca,  by  one  of 
its  steamers  from  San  Francisco  to  Seattle, 
and  there  deliver  to  some  connecting  carrier 
or  forwarder,  and  delivery  was  made  at  Seat- 
tle to  a  connecting  transportation  company  for 
shipment  to  destination,  defendant  was  not  lia- 
ble for  default  of  such  connecting  carrier. 

[E!d.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §  747-753,  770,  780.]  . 

2.  Same— Notice. 

Where  goods  consigned  from  San  Fran- 
cisco to  Nome  were  shipped  on  defendant's  ves- 
sel mnning  between  San  Francisco  and  Seat- 
tle only,  the  statement  in  the  bill  of  lading 
that  the  consignee  was  at  Nome  was  notice 
to  defendant  that  the  goods  were  not  to  be 
delivered  to  him  at  Seattle,  but  were  to  be 
delivered  to  a  connecting  carrier. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  ii  781-784.] 

3.  Sams— Design ATioN  of  CoNREcriNa  Cab- 
bies. 

Where  goods  were  delivered  to  a  steam- 
ship running  between  San  Francisco  and  Seat- 
tle under  bills  of  lading  reciting  a  consign- 
ment from  San  Francisco  to  Nome,  markings 
on  the  packages,  "Pacific  Clipi>er  Line,  Seat- 
tle," constituted  a  sufficient  designation  of  the 
carrier  to  which  the  goods  were  to  be  delivered. 

4.  Same— Deli  VEBY— Proof. 

Where  a  bill  of  lading  required  a  vessel 
to  transport  certain  freight  from  San  Francisco 
to  Seattle  and  there  deliver  the  same  to  a  con- 
necting carrier  for  transportation  to  Nome, 
evidence  that  one  of  the  vessels  of  the  connect- 
ing carrier  designated  by  plaintiff  brought  the 
freight  to  Nome,  and  delivered  a  portion  there- 
of to  him,  was  sufficient  evidence  that  the 
initial  carrier  had  delivered  the  merchandise  to 
that  carrier. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  F.  H.  Kerrigan, 
Judge. 

Action  by  O.  E.  Fairfield  against  the  Pa- 
cific Coast  Steamship  Company.  From  a 
Judgment  for  defendant  and  from  an  order 
granting  a  nonsuit  at  the  close  of  plaintiff's 
case,  plaintiff  appeals.    Afilrmed. 

Robert  Ash,  for  appellant.  George  W. 
Towle,  Jr.,  for  respondent. 

HARRISON,  P.  J.  The  plaintiff  herein 
seeks  to  recover  damages  from  the  defend- 
ant for  a  breach  of  its  contract  as  a  common 
carrier  to  transport  certain  merchandise 
from  San  Francisco  to  Nome  and  there  de- 
liver it.  to  him.  At  the  close  of  the  plain- 
tiff's case  the  court  granted  a  nonsuit  on  the 
motion  of  the  defendant,  and  from  the  judg- 
ment thereon  the  plaintiff  has  appealed. 

The  contract  uiwn  which  the  plaintiff  re- 
lies for  his  recovery  Is  the  bill  of  lading  is- 
sued by  the  defendant,  in  which  it  acknowl- 
edges that  it  has  received  "to  be  forwarded 
per  steamer  Pueblo  the  articles  or  property 
enumerated  hereon,  to  be  forwarded  with 
as  reasonable  dispatch  as  the  general  busi- 
ness of  the  carrier  will  permit,  and  delivered 
at  vessel's  tackle  at  the  port,  place  of  land- 
ing, of  Seattle  unto  the  consignee;  or  if  ship- 
ment is  to  be  carried  beyond  above  named 
port  or  landing,  to  a  connecting  carrier  or 


forwarder,  he  or  they  paying  freight  at 
tariff  rates  on  delivery  and  charges  advanc- 
ed by  carrier."  The  bill  of  lading  also  stat- 
ed as  the  name  and  address  o^  the  consignee, 
"O.  R  Fairfield,  Nome,  Alaska,"  and  that  the 
packages  of  merchandise  were  marked  "Pa- 
cific Clipper  Lln^,  Arlington  Dock,  Seattle," 
and  had  indorsed  upon  its  face,  "Freight  pre- 
paid to  seaport"  It  was  shown  at  the  trial 
that  in  the  summer  of  1000  the  plaintiff  bad 
written  from  Nome  to  his  sister  in  San  Fran- 
cisco, directing  her  to  purchase  certain  arti- 
cles of  merchandise  for  him,  and  that  she 
had  purchased  the  same  and  had  them  boxed 
and  delivered  to  the  defendant,  and  that  she 
had  received  from  the  defendant  at  its  wharf 
in  San  Francisco  the  above-named  bill  of  lad- 
ing, bearing  date  September  11,  1900.  There 
was  no  evidence  of  any  subsequent  act  of  the 
defendant  or  of  any  disposition  by  It  of  the 
merchandise  after  its  receipt,  but  the  plain- 
tiff testified  that  the  Centennial,  a  steamer 
of  the  Pacific  Clipper  Line,  on  her  last  trip 
to  Nome  of  that  year,  had  his  freight  aboard 
and  landed  a  portion  thereof,  viz.,  a  stove 
and  two  sacks  of  sugar;  that  a  storm  came 
up,  and  the  Centennial,  without  delivering 
bis  freight,  returned  to  Seattle;  that  the  fol- 
lowing spring,  1001,  the  freight  was  again 
brought  to  Nome  by  the  steamer  Centennial, 
with  a  charge  6f  about  $80  for  storage  and 
additional  freight,  which  the  company,  the 
Pacific  Clipper  Line,  demanded  before  it 
would  deliver  it;  that  he  refused  to  pay  it 
and  had  never  received  the  freight. 

The  order  granting  the  nonsuit  must  be  af- 
firmed. The  defendant  did  not  contract,  by 
the  aforesaid  bill  of  lading,  to  carry  the  mer- 
chandise from  San  Francisco  to  Nome,  but 
merely  agreed  to  carry  it  to  Seattle  and  there 
deliver  it  to  the  consignee,  or,  if  it  was  to  be 
carried  beyond  Seattle,  to  deliver  it  at  Seat- 
tle to  some  connecting  carrier  or  forwarder. 
The  statement  in  the  bill  of  lading  that  the 
consignee  was  ot  Nome  notified  the  defend- 
ant that  the  merchandise  was  not  to  be  de- 
livered to  him  at  Seattle,  and  that  It  was  to 
be  delivered  to  a  connecting  carrier.  As  the 
defendant  did  not  contract  to  carry  the  mer- 
chandise beyond  Seattle,  its  liability  ceased 
upon  making  a  delivery  there  to  the  Pacific 
Clipper  Line.  Civ.  Code,  $  2201;  Palmer  v. 
Atchison,  etc.,  R.  R.  Co.,  101  Cal.  187,  35  Pac. 
630.  Although  there  was  no  direct  evidence 
of  a  delivery  by  the  defendant  to  a  connect- 
ing carrier,  the  mark  upon  the  packages,  "Pa- 
cific Clipper  Line,  Seattle,"  was  a  sufficient 
designation  of  the  carrier  to  which  they 
were  to  be  delivered;  and  the  testimony  of 
the  plaintiff  that  one  of  the  vessels  of  that 
line — the  steamer  Centennial — brought  the 
freight  to  Nome,  and  delivered -a  portion  of 
it  to  him,  was  sufficient  evidence  that  the  de- 
fendant bad  delivered  the  merchandise  to 
that  carrier.  The  plaintiff,  therefore,  fail- 
ed to  sustain  the  allegation  of  bis  complaint 
that  the  defendant  had  contracted  to  carry 
the  merchandise  toNome;and  as  Itappcai-ed 
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that  the  defendant  had  complied  with  the 
contract,  which  the  plaintiff  offered  In  evi- 
dence,   by   deliyerlng   the    merchandise    at 
Seattle,  the  nonsuit  was  properly  granted. 
The  judgment  is  affirmed. 

We  concur:    CX)OPBR,  J.;.  HALL,  J. 


(S  Cal.  App.  96) 

BRYANT  et  al.   t.  McINTOSH   et  al. 

(Court  of  Appeal,  Second  District,  Californ''a. 
Feb.  14,  1900.) 

1.  Attobnet  and  Client— Disqualification 
OP  Attobnet— Adverse  Intebest. 

An  attorney  tor  the  executors  of  an  estate 
was  disqualified  to  represent  the  heirs  for  the 
purpose  of  supervising  the  proceedings  of  the 
executors  with  reference  to  the  distribution  of 
the  estate. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  5, 
Cent.  Dig.  Attorney  and  Client,  S  27.] 

2.  Executors  and  Administbajobs— Distri- 
bution OP  Estate— Payment. 

Where  executors  of  an  estate  paid  the  bal- 
ance due  to  certain  heirs  under  the  decree  of 
distribution  to  one  who  pretended  to  be  the 
heirs'  attorney  and  who  was  also  acting  as  at- 
torney for  the  executors,  which  payment  was 
in  direct  violation  of  an  understanding  between 
them  that  the  money  should  be  paid  directly  to 
such  distributees,  the  payment  was  wrongful, 
and  the  heirs  were  entitled  to  recover  the  same 
from  the  executors,  under  Code  Civ.  Proc.  S 
16C6,  authorizing  each  distributee  to  demand, 
sue  for,  and  recover  his  distributive  share  from 
the  executor. 

[Ed.  Note. — For  cases  in  point,  see  voL  22, 
Cent.  Dig.  Executors  and  Administrators,  § 
1261.] 

8.  Same— DiscHAROE— Effect. 

Where  executors  of  an  estate  wrongfully 
paid  the  shares  of  certain  distributees  to  their 
pretended  attorney,  their  liability  therefor  was 
not  affected  by  the  judgment  discharging  them 
from  liability  thereafter  incurred,  as  provided 
by  Code  Civ.  Proc.  f  1097. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  C.  D.  Wilbur,  Judge. 

Action  by  Daniel  Bryant  and  others 
against  D.  W.  Mcintosh,  and  another,  exec- 
utors of  the  will  of  Phebe  U.  Cairns,  deceas- 
ed. From  a  Judgment  in  favor  of  plaintiffs, 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial,  they  appeal.    Affirmed. 

H.  T.  Gordon,  for  appellants.  E.  Edgar 
Galbreth  and  Trnsten  P.  Dyer,  for  respond- 
ents. 

SMITH,  J.  The  plaintiffs  are  heirs  and 
legatees  under  the  will  of  Phebe  U.  Calms, 
deceased,  and  distrlbntees  under  the  final 
decree  of  distribution.  The  suit  was  brought 
to  recover  a  balance  alleged  to  be  due  the 
plaintiffs  under  the  decree  of  distribution. 
The  Judgment  was  for  the  plaintiffs,  and 
the  defendant  appeals  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

The  case  Is:  The  plaintiffs  are  entitled 
under  the  decree  of  distribution  to  the  ag- 
gregate sum  of  |4,8S2.08,  of  which  there  was 
paid  to  them  by  the  defendant  the  sum  of 
12,191.88— leaving  a    balance    of    $1,690.20, 


which  It  Is  found  by  the  court  was  paid  by 
the  defendant  to  one  O.  H.  Jones,  "who  re- 
tained and  appropriated  the  whole  thereof  to 
his  own  use,  but  which  last-mentioned  pay- 
ment was  made  without  any  right  or  au- 
thority so  to  do,  and  •  •  •  was  not  a 
proper  or  legal  charge  against  said  estate, 
or  said  distributive  shares,  or  any  of  them." 
These  findings  are  fully  supported  by  the 
evidence.  But  it  will  be  proper  to  say  that 
it  is  claimed  by  the  defendant  that  Jones, 
who  was  his  attorney,  was  also  the  attorney^ 
of  the  plaintiffs,  and  that  he  paid  the  money 
to  him  as  their  attorney.  But  no  proof. of 
Jones'  employment  as  attorney  for  the  plain- 
tiffs was  introduced,  except  his  statement 
that  he  had  "procured  powers  of  attorney 
from  the  heirs  to  represent  them."  These 
were  not  produced,  and,  upon  the  facts  dis- 
closed by  the  evidence,  and,  ipdeed,  upon 
the  facts  alleged  In  the  defendant's  answer, 
the  court  may  well  have  doubted  that  he, 
in  fact,  had  such  authorization;  and  it  is  at 
all  events  clear  that  the  services  of  an  at- 
torney for  the  plaintiffs  In  the  case  were  un- 
necessary, except  for  the  purpose  of  super- 
vising the  proceedUigs  of  the  defendant;  for 
which  purpose  he  was  disqualified.  It  also 
appears,  whether  he  be  regarded  as  the  at- 
torney of  the  plaintiffs  or  not,  that  It  was 
expressly  understood  between  blm  and  the 
defendant  and  the  plaintiffs  that  the  money 
due  them  was  to  be  paid  them  directly,  and 
not  to  Jones.  It  was  also  claimed  by  the  de- 
fendant that  Jones  was  entitled  to  receive 
the  money  under  certain  powers  of  attorney 
from  the  plaintiffs  to  him  introduced  in  .evi- 
dence; but  this  claim,  we  think,  is  untenable. 
It  is  further  found  by  the  coOrt  that  the 
powers  of  attorney  last  referred  to,  were  ob- 
tained by  Jones  as  the  result  of  a  conspiracy 
between  him  and  Mcintosh  to  defraud  the 
plaintiffs  by  obtaining  the  executor's  release 
and  discharge  from  the  court;  and  that,  by 
the  receipts  thus  obtained,  and  by  false  rep- 
resentations to  the  court  that  the  amounts 
distributed  to  the  heirs  had  been  paid  to 
them,  he  procured  his  discharge.  And  one 
of  the  points  made  by  the  appellant  is,  that 
these  findings  are  not  Justified  by  the  evi- 
dence. On  this  point  it  will  be  proper  to 
say  that  we  have  not  been  able  to  find  In 
the  record  any  evidence  of  Intentional  con- 
spiracy with  Jones  on  the  part  of  the  de- 
fendant, or  of  actual  Intention  to  defraud 
the  plaintiffs,  further  than  may  be  inferred 
from  the  assistance  rendered  to  Jones  by  his 
letters  and  the  unauthorized  payment  of 
money  to  him  with  full  knowledge  of  the 
facts;  and  this  Inference,  we  think.  Is  fairly 
rebutted  by  the  Influence  naturally  exerted 
over  him  by  Jones  as  his  attorney.  But  the 
question,  we  think,  is  immaterial.  We  have 
referred  to  it  simply  because  we  think  it 
due  to  the  defendant  to  do  so.  The  Judg- 
ment is  sufficiently  supported  by  the  other 
facts  found;  that  is  to  say,  the  decree  of  dis- 
tribution and  the  defendant's  failure  to  pa^ 
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to  tbe  plaintiffs  the  amount  dae  thereunder; 
•which  the  plaintiffs  are,  by  the  express  pro- 
visions of  section  16CC  of  the  Code  of  Civil 
Trocedure,  entitled  to  "demand,  sue  for,  and 
recover  *  »  *  from  the  executor."  Nor 
was  this  liability  of  the  defendant  in  any 
way  affected  by  the  "Judgment  or  decree  dis- 
charging him  from  all  liability  to  be  incurred 
thereafter."  Code  Civ.  Proc.  i  1(597. 
The  order  appealed  from  is  afiSrmed. 

We  concur:    GRAY,  P.  J.;  ALLEN,  J. 

(Z  Cal.  App.  $4) 

STOCKTON   LUMBER   CO.   v.    BLODGET. 

(Court  of  Appeal,  Second  District,  California. 
Feb.  14.  lOOe.) 

1.  COBPOBATIONS   —   OFFICEBS   —   ACTIONS   — 

Pleadino— Verification. 

A  complaint  filed  by  a  corporation,  veri- 
fied by  one  stating  that  be  was  "manager  of 
tbe  corporation  plsintiff,"  etc.,  was  properly 
verified  "by  an  officer"  of  the  corporation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations.  §  2048.] 

2.  P1.EADIN0  —  Verification  —  FAII.01U:  to 
Verify— Limitations. 

Where  defendant  filed  an  unverified  answer 
to  plaintiff's  verified  complaint,  plaintiff  was  en- 
titled to  judgment  on  tbe  pleadings,  and  was 
not  bound  to  resort  to  a  motion  to  strike  out 
tbe  insufficient  answer. 

[EkL  Note. — For  cases  in  point,  see  vol.  39l 
Cent.  Dig.  Pleading,  §§  885.  1032.] 

Appeal  from  Superior  Court,  Kern  County ; 
Paul  W.  Bennett,  Judge. 

Action  by  the  Stoclcton  Lumber  Company 
against  H.  A.  Blodget  From  a  judgment 
for  plalntiir,  defendant  appeals.    AfQrmed. 

Smith  &  Allen,  for  appellant  Budd  & 
Thompson  and  F.  D.  McClure,  for  respond- 
ent 

SMITH,  J.  This  is  8  suit  on  a  promissory 
note  made  by  the  defendant  to  the  plaintiff, 
The  note  is  set  out  at  length  in  the  complaint, 
and  the  complaint  Is  verified  by  Fyfe,  who, 
it  is  said  in  tbe  affidavit,  "is  manager  of  the 
corporation  plaintiff,"  etc.  The  defendant 
filed  an  unverified  answer,  denying  general- 
ly each  and  every  allegation  of  the  complaint, 
and  upon  motion  of  the  plaintiff  judgment 
was  entered  against  him  on  the  pleadings 
for  the  amount  of  the  note  and  interest,  from 
which  judgment  the  defendant  appeals. 
There  Is  no  bill  of  exceptions. 

The  grounds  urged  by  appellant  for  rever- 
sal are :  That  the  complaint  was  not  verified 
"by  an  officer"  of  a  corporation,  and  that 
the  proper  remedy  for  the  plaintiff  in  the  ■ 
premises  was  to  strike  out  the  insufficient 
answer.  But  we  have  no  doubt  that  the  man- 
ager of  a  corporation  is  an  officer  thereof. 
Nor,  with  regard  to  the  other  point,  do  we 
see  any  reason  for  the  practlcfe  recommended 
by  appellant's  counsel.  Hearst  v.  Hart,  128 
Cal.  327,  60  Pac.  846. 

The  Judgment  is  affirmed. 

We  concur:    GRAY,  P.  J.;  ALLEN,  X 


(3  Cal.   App.  82) 
JOHNSON  V.  BBSMIS. 

(Court  of  Appeal,  First  District,  California. 
Feb.  13,  1906.) 

Money  Lent— Evidence. 

Evidence  held  to  sustain  a  finding  that 
plaintiff  gave  tbe  money  sued  for  to  defendant 
not  as  a  loan  but  to  purchase  certain  stock  for 
plaintiff,  which  she  did  according  to  directions. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  C.  B.  Hebbard, 
Judge. 

Action  by  C.  B.  Johnson  against  Elizabeth 
A.  Bemls.  From  a  Judgment  in  favor  of  de- 
fendant, and  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial,  be  appeals.  Af- 
firmed. 

H.  V.  Morehouse  and  J.  B.  Alexander,  for 
appellant.    Bert  Schlesiuger,  for  respondent 

COOPER,  J.  Appeal  from  Judgment  in  fa- 
vor of  defendant  and  from  an  order  denying 
the  plaintiff's  motion  for  a  new  trial. 

The  complaint  alleges  that  about  November 
1,  1901,  the  defendant  came  Into  possession  of 
and  still  retains  $600,  which  then  was  and  still 
is  tbe  property  of  tbe  plaintiff,  and,  although 
demand  has  been  made,  defendant  refuses 
to  return  the  same  to  plaintiff,  or  to  pay  it 
to  him.  The  defendant  admits  that  $600  was 
given  to  her  by  the  plaintiff,  but  alleges  that 
It  was  given  to  her  with  the  express  request 
on  the  part  of  tbe  plaintiff  that  she  use  It  in 
the  purchase  for  plaintiff  of  shares  of  stock 
of  the  Giant  Powder  Company,  and  that  she 
did  pay  out  and  use  the  money  for  plaintiff, 
as  directed,  in  the  purchase  of  such  shares  of 
stocic  The  case  was  tried  before  tbe  court 
without  a  Jury,  and  tbe  court  found,  accord- 
ing to  tbe  contention  of  defendant,  that  tbe 
money  was  paid  out  and  used  by  defendant 
for  plaintiff  in  the  purchase  of  shares  of 
stock  of  the  said  Giant  Powder  Company. 
The  evidence  of  defendant  although  square- 
iy  In  conflict  with  that  of  plaintiff,  is  suffi- 
cient to  support  the  finding.  She  testified 
to  conversations  with  plaintiff,  that  he  told 
her  to  buy  tbe  stock  for  him,  to  the  fact  that 
she  received  the  money  through  Mr.  Bergez, 
who  had  been  directed  by  plaintiff  to  give 
it  to  her.  Bergez  testified  that  plaintiff  left 
the  money  with  him  to  give  to  defendant, 
and  that  he  gave  It  to  her  as  requested.  The 
conflict  being  thus  squarely  made  as  to 
whether  or  not  the  money  was  given  to  de- 
fendant as  a  loan,  or  given  to  her  for  a  cer- 
tain purpose  and  used  for  such  purpose,  the 
determination  of  the  trial  court  is  conclusive 
here.  It  is  supported  by  tbe  testimony  of  tbe 
defendant  and  by  other  circumstances.  It  is 
not  alleged  In  the  complaint  that  it  was  loan- 
ed to  defendant  Plaintiff  took  no  note  or 
evidence  of  any  loan.  In  a  letter  written  by 
plaintiff's  attorney  to  defendant  in  the  nature 
of  a  demand,  it  is  not  referred  to  as  a  loan, 
but  it  is  stated  to  defendant  "that  the  pur- 
poses for  which  the  money  was  given  Into 
your  charge  not  being  carried  out  its  Im- 
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mediate  return  Is  demanded."  Plaintiff  tes- 
tified that  be  explained  the  matter  to  bis  at- 
torney before  the  letter  above  quoted  was 
written.  No  rate  of  interest  was  mentioned. 
No  time  was  specified.  Appellant  contends 
that  the  money  was  given  to  defendant  No- 
vember 9,  1901,  after  she  had  already  bought 
the  stock  for  herself.  Plaintiff  did  so  testify, 
but  again  he  is  met  by  the  defendant,  who 
testified :  "I  received  this  money  from  Cap- 
tain Johnson  on  or  about  November  1,  1901," 
and  this  corresponds  with  the  date  set  forth 
in  the  complaint.  It  is  therefore  evident 
that  the  provision  of  the  Constitution  malting 
all  contracts  for  the  sate  of  shares  of  the 
capital  stock  of  any  corporation  on  margin, 
to  be  delivered  at  a  future  date,  void,  and 
the  decisions  cited  in  support  thereof,  have 
no  application  to  the  facts  of  this  case. 
Plaintiff  does  not  claim  that  be  bought  any 
shares  of  stock  on  margin  or  otherwise,  but 
states  expressly  that  he  loaned  the  money 
to  defendant.  If  we  were  to  disregard  his 
evidence,  and  hold  that  he  did  purchase 
shares  of  stock  on  margin  for  future  delivery, 
he  would' have  to  bring  suit  against  the  party 
with  whom  be  made  such  prohibited  con- 
tract, and  not  against  the  party  he  sent  as 
his  agent  to  do  the  purchasing. 
The  Judgment  and  order  are  affirmed. 

We  concur:    HARRISON,  P.  J. ;  HALL,  J. 


(3  Cal.  App.  91) 

KRUSE  v.  WILSON  et  al. 

(Court  of  Appeal,  First  District,  California. 
Feb.  13.  1900.) 

1.  Contracts— Sale  of  Materiai.8  to  Sub- 

CONTRACTOB — LlABIlITr  OF  CONTRACTOR  — 

Pbivity  OF  Contract. 

The  fact  that  a  subcontractor  purchases 
materials  for  the  purpose  of  carrying  out  his 
contract  with  the  princinal  contractor  does  not 
create  any  liability  against  the  principal  con- 
tractor in  favor  of  the  seller  of  the  materials, 

[Ed.  Note. — For  cases  in  point,  see  vol.  11, 
Cent.  Dig.  Contracts.  |§  790-793.] 

2.  Mecbanics'  Liens— Substitute  for  Lien 
—Rights  of  Materialmen— Interception 
OF  Monet  Due  Contractor. 

Code  Civ.  Proc.  J  1184.  providing  that  one 
furnishing  materials  for  a  contractor  may  give 
notice^  to  the  owner  of  his  claim  therefor,  and 
declaring  that  the  owner,  on  notice  heing  given, 
shall  wi.hhold  sufficient  money  to  pay  for  the 
materials,  authorizes  a  materialman  to  inter- 
cept the  moneys  due  from  the  owner  to  the  con- 
tractor, but  does  not  authorize  the  interception 
of  any  money  due  from  the  contractor  to  a  ma- 
terialman. 

[Ed.  Note. — For  cases  In  point,  see  vol.  34, 
Cent  Dig.  Mechanics'  Liens,  i  148.] 

8.  Same— Notice  to  Owner— Necessity. 

A  maerialman,  attempting  to  intercept 
money  due  from  an  owner  to  a  contractor,  as 
authorized  by  Code  Civ.  Proc.  f  1184,  author- 
izing one  furnishing  materials  for  a  contractor 
to  give  notice  to  the  owner  of  his  claim  therefor 
and  declaring  that  the  owner  on  notice  ijeing 
given  shall  withhold  sufficient  money  to  pay  for 
the  materials,  must  allege  that  he  gave  notice 
of  bis  claim  to  the  owner. 


4.  Garnishment— LiABiLiTT   of   OASNisHn 
—Payment  of  Monet  to  Sheriff— Effect. 

Where  a  contractor  on  being  served  with  gar- 
nishment in  an  action  by  a  materialman  furnishing 
materials  to  a  subcontractor  paid  to  the  sheriff 
the  money  which  he  owed  the  subcontractor, 
the  materialman  had  no  further  claim  against 
the  contractor. 

5.  Same  —  Right    of   Creditor  —  Judgment 
Against  Pbincipai;  Debtor— Necessitt. 

A  materialman  furnishing  materials  to  a 
subcontractor  sued  the  subcontractor  and  gar- 
nished the  contractor,  who  paid  to  the  sheriff  the 
money  which  he  owned  the  subcontractor. 
Ucld,  that  the  materialman  could  not  demand 
the  money  held  by  the  sheriff  until  he  obtained 
a  judgment  against  the  subcontractor. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  J.  H.  Kruse  against  H.  B.  Wil- 
son and  others.  From  a  Judgment  sustaining 
a  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

Barna  McKinne,  for  appellant  L  B.  Jar^ 
rett,  for  respondents. 

HARRISON,  P.  J,  Appeal  from  Judg- 
ments rendered  sustaining  demurrers  to  au 
amended  and  supplemental  complaint. 

The  complaint  is  In  two  counts,  In  the 
first  of  which  the  plaintiff  alleges  that  the 
defendants  Ncwsom  and  McNeil  were  con- 
tractors for  the  construction  of  a  public 
school  building  in  San  Francisco,  with  whom 
the  defendant  Wilson  had  contracted  to  per- 
form the  labor  and  furnish  the  materials  for 
the  plastering  in  said  building ;  and  that  the 
plaintiff  had  sold  and  delivered  to  Wilson, 
laths  and  lumber  therefor  of  the  value  of 
1343.74,  which  had  been  used  for  said  plaster- 
ing, and  that  no  part  thereof  had  been  paid. 
In  the  second  count,  the  complaint  alleges. 
In  addition  to  the  foregoing,  that  the  building 
was  completed  and  accepted  September  17, 
1903 ;  that  after  Its  completion,  and  prior  to 
September  23, 1903,  Newsom  and  McNeil  were 
paid  the  full  contract  price  therefor ;  that  the 
present  action  was  commenced  September  23, 
1003 ;  that  at  the  time  of  its  commencement 
the  plaintiff  caused  a  writ  of  attachment  to 
be  issued  therein,  and  that  on  the  same  day, 
by  virtue  thereof,  the  defendant  John  Lach- 
man,  as  sheriff  of  San  Francisco,  garnished 
all  moneys  due  or  owing  the  defendant  Wil- 
son by  said  Newsom  and  McNeil ;  that  at  the 
time  of  the  service  upon  them  of  said  gar- 
nishment they  had  In  their  hands  the  sum 
of  $343.74  owing  by  them  to  Wilson  for  la- 
bor performed  and  materials  furnished  by 
him  in  construction  of  said  building,  which 
materials  bad  been  purchased  by  him  from 
the  plaintiff;  that  prior  to  the  commence- 
ment of  the  action  the  plaintiff  Informed 
them  of  his  claim  against  Wilson,  and  that 
they  promised  to  hold  said  funds  until  the 
court  should  determine  to  whom  they  be- 
longed; that  after  said  garnishment  they 
paid  the  said  sum  of  $343.74  to  the  sheriff,  and 
directed  him  to  apply  ttie  same  to  the  pay- 
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ment  of  an  execution  then  in  bts  bands 
against  Wilson  In  favor  of  one  Clark,  under 
whicb  tbe  sberiff  had,  on  September  12tb, 
garnished  any  moneys  then  owing  by  them 
to  Wilson.  It  is  also  alleged  that  tbe  judg- 
ment in  favor  of  Clark,  upon  which  said  ex- 
ecution wag  issued,  was  rendered  March  18, 
1903,  upon  a  cause  of  action  entirely  dis- 
connected with  tbe  construction  of  tbe  build- 
ing or  materials  therefor.  Although  tbe  de- 
fault of  tbe  defendant  Wilson  was  entered, 
tbe  Judgment  as  rendered  was  in  favor  of 
all  of  tbe  defendants,  but  the  plaintiff  has  ap- 
pealed from  only  the  judgments  rendered  in 
favor  of  Newsom,  McNeil  and  Lachman. 

1.  The  first  count  of  the  complaint  shows 
no  cause  of  action  against  either  of  tbe  re- 
spondents. It  states  no  facts  showing  any 
privity  between  them,  or  either  of  them,  and 
Wilson,  and  the  fact  that  Wilson  purchased 
tbe  merchandise  for  tbe  purpose  of  carrying 
out  a  contract  between  him  and  Newsom  and 
McNeil,  did  not  create  any  liability  against 
the  latter  in  favor  of  tbe  plaintiff. 

2.  The  building  In  which  the  materials 
sold  to  Wilson  were  used,  being  a  public 
building,  could  not  be  made  subject  to  a  me- 
chanics' Hen  (Mayrhofer  v.  Board  of  Bduca- 
tloD,  89  Cal.  110,  26  Pac.  646,  23  Am.  St  Rep. 
451),  and  tbe  plaintiff  has  not  attempted  to 
enforce  any  lien  for  bis  claim.  He  bases 
bis  right  of  recovery  upon  the  ground  that 
the  money  in  tbe  hands  of  Newsom  and  Mc- 
Neil was  a  trust  fund  out  of  which  be  bad 
tbe  right  to  be  reimbursed  for  bis  claim 
against  Wilson  before  any  payment  could  be 
made  ther3from  to  Clark,  citing  in  support 
of  sucb  claim  Bates  v.  Santa  Barbara  Coun- 
ty, 00  Cal.  543,  27  Pac.  438.  Section  1184 
of  tbe  Code  of  Civil  Procedure,  under  which 
that  case  was  decided,  authorizes  a  material- 
man to  Intercept  the  moneys  which  may  be 
coming  from  the  owner  to  the  contractor, 
but  does  not  authorize  tbe  interception  of 
any  moneys  due  from  a  contractor  to  a  ma- 
terialman ;  and  In  order  to  effect  such  inter- 
ception the  section  requires  him  to  give  no- 
tice of  his  claim  to  the  "owner."  The  plain- 
tiff bas  not  alleged  that  be  gave  any  notice 
of  bis  claim  to  tbe  "owner"  of  the  building, 
or  to  the  board  of  education  or  other  author-' 
ity  by  which  Its  construction  was  authorized, 
tbe  only  notice  alleged  to  have  been  given 
by  bim  being  to  Newsom  and  McNeil.  As 
Newsom  and  McNeil,  upon  being- served  with 
tbe  garnishment,  delivered  to  tbe  sheriff  the 
moneys  In  their  bands  which  they  owed  to 
Wilson,  the  plaintiff  can  have  no  further 
claim  upon  them  by  virtue  of  tbe  writ  of  at- 
tachment Their  direction  to  the  sberiff  to 
apply  the  money  upon  the  execntion  in  favor 
of  Clark  did  not  confer  any  authority  upon 
that  officer  to  do  otherwise  than  to  comply 
with  the  law  in  tbe  execution  of  tbe  writs  In 
his  bands.  It  is  not  alleged  that  the  sheriff 
has  paid  tbe  money  as  directed  by  Newsom 
and  McNeil,  and  It  must  be  assumed  that 
U  is  still  m  bis  hands ;  but  until  the  plaintiff 


shall  obtain  a  Judgment  against  Wilson,  he  Is 
not  entitled  to  demand  from  the  sheriff  tbe 
moneys  held  under  tbe  attachment  As  It 
is  not  alleged  that  such  Judgment  has  been 
obtained,  the  plaintiff  has  not  stated  a  cause 
of  action  against  the  sheriff.  The  demurrers 
of  the  respondents  were,  therefore,  properly 
sustained. 
The  judgments  appealed  from  are  affirmed. 

We  concur :    COOPER,  J. ;  HALL,  J. 


(3  Cal.  App.  80) 

JOHN  HEINLEN  CO.  v.  CADWELL. 

(Court  of  Appeal,  Second  District,  California. 

Feb.  12,  1906.    Rehearing  Denied  by 

Supreme  Court  April  10,  1906.) 

Justices  op  the  Peace— JnoauisNT—LiurrA- 
TioN  of  Action. 

Code  Civ.  Proc.  {  685.  providing  that  a 
judgment  may  be  enforced  after  five  years  from 
Its  entry  by  leave  of  court,  on  motion,  or  by 
judgment  founded  on  supplemental  pleadings,' 
and  section  925,  providiug  that  only  tliose  pro- 
visions of  that  Code  which  are  in  their  nature 
applicable  to  tbe  organization,  powers,  and 
course  of  proceedings  in  justices  courts,  or 
whicb  have  been  made  applicable  by  special 
provisions  are  applicable  to  justices'  courts,  do 
not  authorize  an  independent  action  on  a  judg- 
ment of  a  justice  after  tbe  expiration  of  the 
five-year  limitation  of  actions  on  judgments 
prescribed  by  section  336. 

Appeal  from  Superior  Court,  Kings  Coun- 
ty;   M.  L.  Short  Judge. 

Action  by  the  John  Heinlen  Company 
against  B.  R.  Cadwell.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

Robert  W.  Miller  and  P.  J.  Walker,  for  ap- 
pellant   H.  P.  Brown,  for  respondent 

ALLEN,  J.  Action  in  tbe  superior  court 
upon  two  certain  Judgments  rendered  by  a 
Justice  of  tbe  peace  more  than  five  years  be- 
fore tbe  commencement  of  tbe  action.  De- 
murrer to  complaint  sustained,  without  leave 
to  amend.  Judgment  in  favor  of  defendant 
from  whicb  plaintiff  appeals. 

Tbe  complaint  filed  March  21,  1905,  sets 
out  the  rendition  and  entry  of  two  certain 
Judgments  by  a  Justice  of  tbe  peace  in  favor 
of  one  John  Heinlen  and  against  the  defend- 
ant; in  one  case  for  $266.85,  principal  debt, 
$205.47  interest,  and  $32.50  attorney's  fees 
and  costs;  in  the  other  for  $266.80  princip-il 
debt  $119.83  Interest,  and  $33.50  attorney's 
fees  and  costs;  which  judgments  were  ren- 
dered in  July,  1899.  The  nonpayment  there- 
of Is  alleged,  and  plaintiff  prays  for  the  en- 
forcement of  such  judgments  by  execution 
and  judgment  thereon  In  favor  of  the  plain- 
tiff for  the  aggregate  amount  thereof.  The 
demurrer  to  tbe  complaint  was  general,  and 
upon  the  ground  that  the  complaint  upon  Its 
face  disclosed  that  both  of  said  judgments 
were  barred  by  the  provisions  of  section  336 
of  the  Code  of  Civil  Procedure 

Appellant  Insists  that  tbe  ruling  of  tbe 
court  sustaining  such  demurrer  was  errone- 
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ous;  that  section  685  of  the  Code  of  Civil 
Procedure,  which  provides  that  "In  all  cases 
the  Judgment  may  be  enforced  or  carried  In- 
to execution  after  the  lapse  of  five  years  from 
the  date  of  its  entry,  by  leave  of  the  court, 
upon  motion,  or  by  Judgment  for  that  pur- 
pose, founded  upon  supplemental  pleadings," 
is,  in  effect,  declaring  a  different  limitation 
than  that  prescribed  in  section  336,  Code  Civ. 
Proc.,  which  last-named  section  limits  the 
time  for  commencement  of  actions  upon 
judgments  to  five  years  after  their  entry. 
In  our  opinion,  this  is  not  the  effect  of  section 
685.  It  does  not  purport  to  affect  the  limita- 
tion in  relation  to  independent  actions  upon 
Judgments;  it  simply  extends  the  time  with- 
in which  the  court  having  Jurisdiction  of  the 
original  action  may  in  particular  cases  order 
the  issuance  of  an  execution.  There  Is  no 
authority  for  the  superior  court  to  order  an 
execution  out  of  a  Judgment  rendered  by  a 
Justice  of  the  peace.  Section  901,  Code  Civ. 
Proc,  restricts  the  authority  In  that  regard 
to  the  Justice  who  rendered  the  Judgment,  or 
to  bis  successor  in  office;  and  were  It  con- 
ceded that  under  section  925,  Code  Civ.  Proc., 
the  provisions  of  section  685  are  applicable 
to  judgn^ents  before  a  Justice  of  the  peace  and 
under  which  such  Justice  might  order  execu- 
tion after  five  years,  the  complaint  under 
consideration  Involves  no  such  question.  The 
right  to  base  an  Independent  action  upon  a 
judgment  barred  by  the  provisions  of  section 
336,  Code  Civ.  Proc,  Is  alone  presented,  and 
the  complaint  upon  Its  face  showing  that  such 
judgments  are  barred,  the  same  Is  Insufficient 
when  such  question  Is  raised  by  a  special  de- 
murrer upon  that  ground. 
Judgment  affirmed. 

We  concur:    GRAY,  P.  X;  SMITH,  J. 


(3  Cal.  App.  75) 

GRAY  et  al.  v.  COHEN  et  al. 

(Court   of  Appeal,   FIr«t  District,   California. 
Feb.  12,  1906.) 

Judgment  — CoNSTBtrcxiON  —  LiMrrATios    bt 
Pleadings. 

In  an  action  to  foreclose  a  lien  under  a 
street  assessment,  the  answer  denied  the  validity 
of  tlie  lien  and  concluded  with  a  prayer  that 
plaintiCTs  be  forever  estopped  from  instituting  or 
prosecuting  any  action  against  defendants  or  the 
real  estate  descriijed  in  the  complaint.  The 
court  found  for  defendant  and  rendered  judg- 
ment in  the  language  of  the  prayer  of  the  an- 
swer. Bcld,  that  the  judgment  would  be  con- 
strued as  referring  to  the  matter  before  the 
court,  and  not  as  estopping  plaintiffs  from 
prosecuting  an  action  of  an  entirely  different 
nature  or  one  arising  suljsequently  to  the.  date 
of  the  judgment,  and  consequently  was  not  sub- 
ject to  the  objection  of  granting  relief  in  excess 
of  that  asked  for  and  more  comprehensive  than 
warranted  by  law. 

Appeal  from  Superior  Court,  Alameda 
County ;   S.  P.  Hall,  Judge. 

Action  by  G.  P.  Gray  and  another,  partners, 
etc,  against  E'milie  G.  Cohen  and  another. 


From  the  judgment  rendered,  plaintiffs  ap- 
peal.   Affirmed 

Fisher  Ames,  for  appellants.  Alfred  H. 
Cohen,  for  respondents 

COOPER,  J.  Appeal  from  the  Judgment  on 
the  judgment  roll,  without  a  bill  of  exceptions. 

The  action  was  brought  to  foreclose  an  al- 
leged lien  under  a  street  assessment  The 
answer  denied  the  validity  of  the  alleged  lien, 
and  of  the  several  acts  and  matters  leading 
up  to  the  assessment,  and  concluded  with  a 
prayer  that  plaintiffs  "be  foraver  barred  and 
estopped  from  hereafter  Instituting  or  prose- 
cuting any  action  or  proceeding  against  this 
defendant  or  the  real  estate  described  in  the 
complaint  in  this  action."  The  findings  of 
the  court  were  for  defendant,  and  judgment 
was  ordered  and  entered  "forever  barring 
and  stopping  the  plaintiff  from  hereafter  in- 
stituting or  prosecuting  any  action  against 
said  defendant,  or  the  real  estate  described 
In  said  complaint" 

The  sole  point  made  on  this  appeal  to 
that  the  relief  granted  exceeds  that  asked 
for  In  the  answer,  and  Is  more  comprehensive 
In  Its  terms  than  the  law  warrants.  The 
point  Is  entirely  devoid  of  merit  The  judg- 
ment follows  the  language  of  the  prayer  of 
the  answer.  Its  language  must  be  construed 
with  reference  to,  and  in  connection  with, 
the  case  made  by  the  pleadings  and  the  sub- 
ject-mattHr  before  the  court  It  was  not 
Intended  that  the  decree  should,  nor  would  It, 
estop  the  plaintiff  from  prosecuting  an  en- 
tirely different  action,  or  one  arising  after 
the  date  of  the  judgment  herein,  against  de- 
fendant or  the  real  estate  described  in  the 
complaint  The  language  used  must  be  con- 
strued to  have  been  used  with  reference  to 
the  matter  l)efore  the  court,  and  the  law  ap- 
plicable thereto. 

The  judgment  Is  affirmed. 

We  concur:    EIARRISON,  P.  J.;  HAL£^J> 


GRAY  et  al.  v.  COHEN  et  al. 

(Court   of  Appeal,   First   District,  Califomhu 
Feb.  12,  1900.) 

Appeal  from  Superior  Court,  Alameda 
CJbnnty;  S.  P.  Hall,  Judge. 

Action  by  G.  F.  Gray  and  another  against 
EmiUe  G.  Cohen  and  others.  From  the  judg- 
ment rendered,  plaintiffs  appeaL    Affirmed. 

Fisner  Ames,  for  appellant  Alfred  H. 
Cohen,  for  respondents. 

COOPER,  J.  This  case  Involves  the  precise 
question  presented  In  case  numbered  140  (S. 
F.  No.  3,970)  under  the  same  title.  Supra. 
Upon  the  authority  of  that  case,  the  opin- 
ion being  this  day  filed,  the  Judgment  to 
affirmed. 

We  concur:    HARRISON.  P.  J. ;  HAT.T»  J. 
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(3  Cal.   App.  19) 

CONNOLLY  ▼.  LOST  HORSE  MIN.  & 
MILL.  CO.  et  al. 

(Court  of  Appeal,  Second  District,  California. 
Feb.  12.  1906.) 

Work  and  Labob— Action  fob  SebVices— Evi- 
dence—Sufucienct. 

Evidence  in  an  action  for  work  and  labor 
examined,  and  held  to  support  a  finding  that  the 
services  were  performed  for  defendants  in  their 
individual  capacity  authorizing  a  judgment 
against  them  individually,  irrespective  of  the 
sufficiency  of  the  evidence  to  prove  a  partnership. 

Appeal  from  Superior  Court,  Riverside 
County ;  J.  S.  Noyes,  Judge. 

Action  by  H.  G.  Connolly  against  the  Lost 
Horse  Mining  &  Milling  Company  and  others. 
Judgment  for  plaintiff  against  defendants  T. 
C.  Uyan  and  another,  and  they  appeal 
Affirmed. 

Purington  &  Adair,  for  appellants.  Gill  & 
Densmore,  for  respondent. 

GRAY,  P.  J.  In  this  case  the  plaintiff, 
after  a  trial  before  the  court  without  a 
Jury,  obtainea  a  judgment  against  T.  O. 
Ryan  and  Jepp  Ryan  for  the  sum  of  $533.76, 
balance  due  him  for  work  and  labor  In  look- 
ing after  a  mine  that  was  not  in  operation, 
and  in  taking  care  of  about  100  bead  of  cat- 
tle, horses  and  mules,  drawing  water  for  the 
same  with  a  bucket  and  windlass  out  of  a 
well  90  feet  deep.  The  defendants,  the  Ry- 
ans,  appeal  from  an  order  denying  them  a 
new  trlaL 

The  only  point  urged  as  ground  for  re- 
versal Is  that  the  finding  to  the  effect  that 
the  services  were  performed  for  the  appel- 
lants, and  that  there  was  due  and  unpaid  the 
plaintiff  from  appellants  the  amotmt  for 
which  judgment  was  given,  is  not  sustained 
by  the  evidence.  But  we  think  this  conten- 
tion cannot  be  upheld.  The  appellants,  T. 
C.  Ryan  and  Jepp  Ryan,  as  clearly  appears 
from  the  evidence,  were  doing  business  to- 
gether in  some  capacity  under  the  name  of 
"Ryan  Bros."  Part  of  plaintiff's  wages 
while  doing  the  work  in  question  were  paid 
with  orders  orawn  by  plaintiff  upon  "Ryan 
Bros."  In  favor  of  third  parties.  Some  of 
these  orders  were  paid  by  checks  drawn  on 
a  bank  and  signed  "Ryan  Bros.,"  and  both 
the  orders  referred  to  and  the  checks  were 
introduced  In  evidence  by  the  defendants 
themselves.  They  purported  to  be  signed  by, 
defendants,  and  defendants,  though  both  of 
them  were  on  the  witness  stand,  did  not  deny 
that  the  orders  were  received  by  them  or  that 
the  checks  were  issued  by  them ;  and  as  they 
both  came  from  the  possession  of  the  de- 
fendants at  the  trial,  the  checks  will  be  pre- 
sumed to  have  emanated  from  them  in  the 
first  Instance.  There  is  other  evidence,  un- 
necessary to  here  specifically  refer  to,  tend- 
ing strongly  to  show  that  plaintiff  was  work- 
ing for  the  two  individuals  against  whom  the 
judgment  was  rendered.  It  is  immaterial 
that  the  evidence  may  be  insufficient  to  show 


a -partnership,  for  the  suit  Is  against  them 
in  their  individual  capacity,  and  so  is  the 
judgment    There  is  no  merit  In  the  appeal. 
The  order  appealed  from  is  affirmed. 

We  concur:    ALLEN,  J.;   SMITH.  J. 


(3  Cal.  App.  70 
Ez  parte  LUENING. 

(Court  of  Appeal,  Second  District,  California. 
Feb.  12,  1906.) 

1.  Cbiminal  Law— AFnDAVTT  op  Complaxnt— 
County  Obdinances. 

In  a  prosecution  before  a  justice  of  the 
peace  for  a  violation  of  a  county  ordinance  for- 
bidding the  carrying  of  concealed  weapons  ex- 
cept OS  permitted  by  the  sheriff,  it  was  not  nec- 
essary to  set  out  in  the  affidavit  of  complaint  the 
title  and  date  of  passage  of  the  ordinance,  not- 
withstanding Pen.  Code,  S  903,  requiring  private 
statutes  to  be  pleaded  by  reference  to  their  title 
and  date  of  passage. 

2.  Weapons  — Cabbting  —  Cocntt    RBGni.Ar 

TIONS. 

A  county  ordinance  prohibiting  the  car- 
rying of  concealed  weapons,  except  by  permit 
from  the  sheriff,  is  a  reasonable  and  valid  ex- 
ercise of  the  county's  police  power. 

[Ed.  Note.— For  cases  In  point,  see  vol.  48, 
Cent.  Dig.  Weapons,  {  2.] 

In  the  matter  of  the  application  of  William 
J.  Luening,  Jr.,  for  a  writ  of  habeas  corpus. 
Writ  dismissed. 

R.  E.  Bledsoe,  for  petitioner.  I.  M.  Spre- 
cher,  Dlst  Atty.,  and  Henry  M.  Willis,  Dep- 
uty Dlst  Atty.,  for  respondent 

ALLEN,  J.  Application  for  writ  of 
habeas  corpus.  The  petitioner  was  charged 
in  a  sworn  complaint,  filed  with  a  justice 
of  the  peace  of  San  Bernardino  county,  "as 
a  person  found  In  a  public  place  with  a  load- 
ed revolver,  a  deadly  weapon,  concealed  upon 
his  person,  in  violation  of  County  Ordinance 
No.  102."  To  such  charge  he  entered  a  plea 
of  guilty,  and  judgment  followed.  Under  a 
commitment  Issued  out  of  said  judgment  he 
is  held  in  custody.  Ordinance  No.  102  was 
adopted  by  the  board  of  supervisors  of  San 
Bernardino  cotinty  prior  to  the  arrest  of  the 
petitioner,  and  Is  as  follows:  "Section  1. 
Any  person  found  in  any  public  place  with  a 
concealed  deadly  weapon  upon  his  person. 
Is  punishable  by  a  fine  of  not  less  than  $5.00 
nor  more  than  $100.00  or  by  Imprisonment  in 
the  county  jail  not  less  than  five  nor  more 
than  one  hundred  days;  provided,  however, 
that  the  sheriff  of  San  Bernardino  county 
may  grant  permits  to  carry  such  weapons  to 
officers  and  other  persons,  as  he  may  deem 
fit" 

The  claim  of  petitioner  is  that  the  affidavit 
of  complaint  did  not  confer  jurisdiction  of  the 
subject-matter  upon  the  justice,  because  the 
ordinance,  being  a  private  statute,  was  not 
pleaded  by  reference  to  its  title  and  date  of 
passage,  as  required  by  section  903  of  the 
Penal  Code,  and,  there  being  no  general  law 
upon  the  subject  of  which  the  justice  could 
take  judicial  notice,  the  affidavit  was  fatally 
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defective."  That,  as  to  the  superior  courts, 
ordinances  of  cities  and  counties  are  private 
statutes,  and  should  be  pleaded  as  such,  is 
unquestioned.  Tulare  v.  Hevren,  126  Cal. 
226,  58  Pac.  530i  That  they  are  private  stat- 
utes as  to  inferior  local  courts  is  not  clear. 
In  Ex  parte  Davis,  115  Cal.  445,  47  Pac.  258, 
It  is  said  that  when  the  proceeding  Is  in  a 
municipal  court,  ordinances  of  such  munici- 
pality are  the  peculiar  laws  of  that  forum, 
and  of  which  judicial  notice  will  be  taken, 
because  they  are  among  the  things  which, 
as  to  It,  are  established  by  law.  Code  Civ. 
Proc.  J  1875,  subd.  2.  And  such  courts  are 
Instituted  for  the  express  purpose  of  enforc- 
ing municipal  ordinances.  We  think,  upon 
analogous  principles,  the  same  rule  should 
apply  to  a  Justice  court  when  the  proceedings 
before  It  involve  the  violation  of  a  local  ordi- 
nance of  the  county.  "Where  an  offense  Is 
created  by  statute  and  a  penalty  inflicted,  It 
Is  necessary  that  the  party  seeking  a  recovery 
should.  In  general,  refer  to  such  statute,  but 
we  do  not  understand  this  rule  to  apply  to 
pleadings  In  justices'  courts,  which  are  usu- 
ally without  regard  to  form."  O'Caliaghan 
T.  Booth  and  Deal,  6  Cal.  66;  Watson  v. 
Whitney,  23  Cal.  378.  It  is  true  that  these 
observations  were  with  reference  to  the  rules 
In  civil  cases,  yet  the  reason  appeals  to  us 
In  applying  it  to  the  pleadings  charging  the 
commission  of  a  local  offense. 

Petitioner  contends,  further,  that  the  ordi- 
nance Is  unreasonable,  oppressive  and  dis- 
criminating, that  it  leaves  to  the  arbitrary 
will  of  the  sheriff  the  right  to  determine  who 
may  enjoy  the  privileges  thereunder,  and  this 
upon  the  theory  that  the  right  to  bear  arms 
is  a  natural  right  which  may  not  be  prohibit- 
ed. Wlintever  may  be  the  source  of  the  right 
to  bear  arms,  in  the  general  acceptation  of 
such  term,  it  does  not  follow  as  a  natural 
consequence  that  such  right  extends  to  every 
conceivable  manner  in  which  arms  may  be 
borne.  The  habit  of  carrying  concealed 
weapons  is  one  of  the  most  fruitful  sources  of 
crime,  and,  In  our  opinion,  may  be  entirely 
prohibited  by  the  proper  authorities.  It  Is 
true  there  may  be  Instances  and  circum- 
stances under  which  the  bearing  of  arms  in 
that  manner  may  be  justified.  This  orC- 
nance  by  Its  terms  makes  ample  provision  in 
relation  to  such  exigencies.  Ex  parte  Cheney, 
90  Cal.  617,  27  Pac.  436.  It  is  clear  that  no 
general  rule  could  be  established  beforehand 
that  would  meet  the  emergencies  of  Individ- 
nal  cases ;  therefore,  the  power  to  give  relief 
In  particular  instances  is  conferred  on  certain 
officers,  and  it  is  not  to  be  presumed  that  they 
will  exercise  it  wantonly,  or  for  purposes  of 
profit  or  oppression.  In  re  Flaherty,  105  Cal. 
566,  38  Pac.  081,  27  L.  R.  A.  629.  If,  there- 
fore, the  carrying  of  deadly  weapons  conceal- 
ed about  the  person,  in  public  places,  is  a 
menace  to  public  safety,  injurious  to  the  pub- 
lic welfare,  no  right  so  to  do  exists;  and  If 
the  legislative  body  has  seen  fit  to  confer  au- 
thority upon  certain  persons  under  certain 


circumstances  so  to  act,  it  la  not  taking  away 
a  right  to  do  the  thing  from  others,  t>ecause 
they  have  no  such  right.  In  re  Flaherty, 
supra.  Legislation  In  this  regard  Is  referable 
to  the  police  power,  and  the  body  to  whom 
such  legislation  has  been  entrusted  Is  to  de- 
termine the  reasonableness  of  such  regula- 
tions as  applying  to  the  localities  to  which 
they  apply.  Nothing  appearing  which  would 
Indicate  an  abuse  of  discretion  in  this  in- 
stance, none  will  be  presumed,  and  this  ordi- 
nance must  be  taken  as  a  reasonable  exercise 
of  police  power  upon  the  part  of  the  sui>er- 
visors  of  San  •  Bernardino  county.  In  our 
opluion,  the  ordinance  here  Involved  is  valid, 
and  the  petitioner  should  be  remanded. 

The  writ  is  dismissed,  and  the  petitioner 
remanded  to  the  custody  of  the  sheriff. 

We  concur:    GRAY,  P.  J. ;  SMITH,  J. 


(3  Cal.  App.  84) 
PEOPLE  V.  ZIMMERMAN. 

(Court  of  Appeal,  First  District,  California. 
Feb.  10,  1900.  Rehearing  Denied  March  12, 
1900;  I>enied  by  Supreme  Court  April  9, 
1906.) 

1.  Criminai.  Law— EviDENCB— Pboof  or  Cow- 

SPIRACT. 

Wiiere,  in  a  prosecution  for  robKing  cer- 
tain bank  messengers,  the  state  claimed  that  a 
conspiracy  had  been  entered  into  by  defendant 
and  three  others  some  time  previous  to  commit- 
ting the  robbery,  evidence  of  one  of  the  con- 
spirators that  defendant,  another,  and  himself 
had  entered  into  a  conspiracy  to  rob  such  mes- 
sengers; that  tbey  had  made  four  unsuccessful 
attempts  to  do  so,  when  witness  had  l>een  ai;- 
rested  and  placed  in  prison,  and  that  be  knew 
nothing  further  of  any  of  the  acta  of  defendant 
or  of  the  subsequent  robl>ery  which  was  actually 
committed,  was  not  objectionable  as  hearsay 
evidence  oCFered  to  prove  the  fact  of  conspiracy. 
[Ed;  Note.— For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {§  1014-1016.] 

2.  Same  —  Act  of   Conspirators  —  Foktber- 

ANCE     OF      COMUON      PURPOSE  —  OtHICB      OF- 
FENSES. 

The  prior  attempts  to  rob  the  messengers 
being  part  of  a  common  plan  and  design  to 
commit  the  robbery  for  which  accused  was  be- 
ing tried,  evidence  thereof  was  admissible,  and 
the  fact  that  the  evidence  also'  tended  to  show 
that  defendant  had  committed  other  crimes  did 
not  render  the  same  objectionable. 

[EM.  Note.— For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminai  Law,  {{  823,  825.  989-994.] 

3.  Same  —  Trial  —  Redirect  EzAitmATioN  — 
Prejudice. 

Where  a  witness  for  the  state  testified  on 
cross-examination  as  to  his  ill  feeling  towards 
defendant,  defendant  was  not  prejudiced  by  a 
question  asked  by  the  state  on  redirect  examina- 
tion as  to  whether  the  fact  that  witness  dis- 
liked defendant  had  colored  his  testimony,  to 
which  the  witness  answered  in  the  affirmative, 
saying  that  he  had  testified  against  defendant 
"for  the  purpose  of  squaring  up  with  him." 

4.  Witnesses — Cobboboration. 

Where,  in  a  prosecution  for  robbing  bank 
messengers,  the  state  claimed  that  a  conspiracy 
had  been  formed  to  commit  such  robbery  and 
one  of  the  conspirators  testified  tliat  they  were 
together  atraut  the  time  of  pay  day  for  laborers 
for  certain  oilworks  for  the  purpose  of  com- 
mitting the  robbery,  but  that  they  were  deterred 
by  the  presence  of  certain  workmen,  testimony 
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of  another  that  he  saw  the  conspirators  to- 
gether at  a  certain  brpwer^  in  O.  in  the  early 
part  of  December  was  admissible  to  corroborate 
the  evidence  of  conspiracy. 
6.  Same— Gboss-Examimatiok— Scope. 

Where,  in  a  prosecution  for  robbery,  de- 
fendant, in  support  of  an  alibi,  testified  that  he 
was  in  neither  A.  nor  C.  counties  as  alleged  on 
the  day  of  the  robbery,  and  that  on  none  of 
the  days  mentioned  by  a  state's  witness,  who 
testified  to  a  conspiracy  to  commit  the  offense 
to  which  defendant  was  a  party,  was  be  present 
at  the  places,  and  that  he  did  not  do  any  of  the 
things  testified  to  by  such  witness,  the  state  was 
properly  permitted  to  cross-examine  him  as  to 
the  transactions  and  conversations  to  which  the 
state  claimed  ue  was  a  party  which  were  ma- 
terial to  the  investigation. 

Appeal  from  Superior  Court,  Contra  Costa 
County;  W.  S.  Wells,  Judge. 

Jobn  Zimmerman  was  convicted  of  rob- 
bery, and  be  appeals.    Affirmed. 

M.  R.  Jones  and  P.  F.  Benson,  for  appel- 
lant   U.  S.  Webb,  Atty.  Gen.,  for  the  People. 

• 

COOPER,  J.  Defendant  was  convicted  of 
the  crime  of  robbery.  He  made  a  motion  for 
a  new  trial,  which  was  denied,  and  this  ap- 
peal is  from  the  Judgment  and  the  order  de- 
nying the  motion. 

There  Is  no  question  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  It 
shows  that  on  the  20tb  of  March,  1905,  one 
Daly,  as  a  messenger  of  the  Central  Bank 
of  Oakland,  In  company  with  one  Roche,  was 
carrying  $10,000  In  gold  and  silver  coin,  the 
property  of  said  bank,  from  Its  place  of  busi- 
ness in  Oakland,  to  the  Bank  of  Point  Rich- 
mond, In  Contra  Costa  county.  On  the  trip, 
which  was  made  in  a  buggy  in  open  day- 
light, Daly  and  Roche  took  the  main  road  to 
Point  Richmond,  and  while  driving  along 
Potrero  avenue,  some  40  feet  Ijeyond  the 
track  of  the  Southern  Pacific  Railroad,  de- 
fendant Jumped  out  from  behind  a  post 
raised  a  rifle  which  he  had  in  his  hand,  lev- 
eled It  at  Daly's  head,  and  told  him  to  bold 
up.  At  the  same  instant  a  companion  of  de- 
fendant stepped  out  from  behind  a  buggy 
with  a  revolver,  which  he  pointed  at  Roche's 
head.  With  the  rifle  and  pistol  pointed  at 
them,  Daly  and  Roche  were  compelled  to  get 
out  of  their  buggy,  and  the  coin  was  taken 
from  them,  after  which  they  were  made  to 
go  a  short  distance  from  the  scene  of  tbe 
robbery,  and  lie  down  with  their  faces  to 
the  ground.  Tbey  were  then  tied  and  gag- 
ged by  defendant  and  bis  companion,  and  in 
tbls  condition  left  upon  the  ground. 

During  the  trial  tbe  prosecution  called  one 
Mulcabey  as  a  witness,  who  testified,  in  sub- 
stance, that  he,  defendant,  and  one  Collins 
knew  the  fact  that  Daly,  as  a  messenger  for 
the  Central  Bank  of  Oakland,  had  for  some 
time  been  In  the  babit  of  making  trips  from 
the  Central  Bank  to  Point  Richmond  atiout 
twice  a  month,  for  tbe  purpose  of  conveying 
a  large  amount  of  coin  on  each  trip,  which 
was  used  In  paying  the  laborers  in  the  oil- 
works  at  Point  Richmond,  and,  knowing  the 


above  facts,  and  the  babit  of  Daly  as  to  car- 
rying the  coin,  they  entered  into  an  agree- 
ment to  waylay  and  rob  Daly  of  tbe  coin  In 
his  possession  on  one  of  tbese  trips;  that  tills 
agreement  or  conspiracy  was  entered  into 
some  time  prior  to,  or  about,  the  1st  of 
October,  1904,  and.  In  pursuance  of  the  com- 
mon plan,  four  unsuccessful  attempts  were 
made  to  rob  Daly  after  October  Ist  and 
prior  to  December  20,  1904.  The  witness 
testified  that  on  December  23,  1904,  be  was 
arested  and  placed  in  prison,  and  knew  noth- 
ing further  of  any  of  tbe  acts  of  defendant 
or  the  subsequent  robbery  of  Daly.  Tbe  evi- 
dence, both  as  to  tbe  conspiracy  and  the  acts 
done  in  pursuance  of  the  common  plan  was 
admitted  under  tbe  defendant's  objection, 
and  to  its  admission  be  duly  excepted. 

Tbe  defendant  claims — and  It  is  his  princi- 
pal contention — that  it  was  error  to  permit 
Mulcabey  to  testify  as  to  the  fact  that  a  con- 
spiracy was  entered  into  by  himself,  defend- 
ant and  Collins,  for  tbe  alleged  reason  that 
tbe  fact  of  a  conspiracy  cannot  be  proved  by 
tbe  declarations  of  a  co-conspirator.  Defend- 
ant is  correct  in  his  contention  that  the  fact 
of  a  conspiracy  cannot  be  proved  by  evi- 
dence of  the  declarations  of  the  one  of  the 
co-conspirators.  The  existence  of  a  con- 
spiracy is  a  fact,  and  the  declaration  of  a 
stranger  is  but  hearsay,  unsanctioned  by  the 
solemnity  of  an  oath,  or  the  test  of  cross- 
examination.  Evidence  as  to  such  declara- 
tion not  being  admissible,  tbe  objection  to 
its  admissibility  cannot  be  removed  by  tbe 
party  makng  such  declaration  further  declar- 
ing that  he  was  one  of  tbe  conspirators. 
His  declaration  is  hearsay,  and  equally  so 
would  be  tbe  declaration  made  by  him  that 
be  was  one  of  tbe  conspirators.  But  the  rec- 
ord shows  that  no  attempt  was  made  to 
prove  a  conspiracy  by  evidence  as  to  the 
declarations  of  Mulcabey.  He  testified  di- 
rectly to  the  fact,  and  to  what  was  said 
and  done.  He  was  under  oath  and  subject 
to  cross-examination.  We  know  of  no  rule 
of  evidence  that  would  prevent  Mulcabey, 
when  called  as  a  witness,  from  testifying  as 
to  any  material  fact  within  bis  knowledge. 
This  would,  -of  course.  Include  the  fact  as  to 
a  conspiracy  being  formed.  That  the  wit- 
ness was,  by  his  own  admission,  a  co-con- 
spirator, and  that,  after  taking  part  in  four 
unsuccessful  attempts  to  do  the  thing  that 
they  had  agreed  to  do,  be  was  arrested  and 
placed  In  Jail,  are  facts  which  affect  bis 
credibility  and  the  weight  to  be  given  to  bis 
evidence,  butthe  evidence  wasnot, inadmissi- 
ble for  tbls  reason.  We  are  of  opinion  that 
tbe  evidence  was  admissible,  and  also  the 
evidence  as  to  the  acts  and  conduct  of  the 
co-conspirators  in  furtherance  of  the  common 
object  and  before  its  termination.  Cohea  v. 
State,  11  Tex.  App.  153;  People  v.  Bx-own,  59 
Cal.  345;  Roscoe's  Crlm.  Ev.  (8tb  Ed.)  vol. 
1,  pp.  570,  672,  574;  Code  av.  Proc.  {  187Q 
subd.  6. 
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It  la  contended  that  the  evidence  of  Mul- 
cabey  as  to  the  prior  attempts  at  robbery 
■was  erroneously  admitted  because  it  tended 
to  show  that  defendant  had  committed,  or 
attempted  to  commit,  other  offenses  distinct 
from  the  offense  charged  in  the  information; 
•  but,  after  a  careful  examination,  we  are  of 
opinion  that  the  evidence  was  properly  ad- 
mitted. The  prior  attempts  to  rob  were  all 
in  furtherance  of  the  original  conspiracy. 
They  were  each  of  them  attempts  to  rob 
Daly,  the  very  person  who  was  finally  rob- 
bed. They  were  each  attempts  to  rob  Daly 
while  carrying  coin  from  the  Central  Bank 
of  Oakland  to  the  bank  at  Point  Richmond. 
It  was  part  of  the  common  plan  and  design 
to  rob  Daly  while  so  engaged  on  some  one  of 
the  trips  which  be  was  In  the  habit  of  mak- 
ing, and  defendant  persevered  until  finally 
the  plan  was  carried  out  and  the  crime  com- 
mitted. The  fact  that  the  evidence  tended 
to  show  that  defendant  bad  committed  other 
crimes  did  not  make  the  evidence  Inadmissi- 
ble, when  such  other  crimes  were  committed 
in  furtherance  of  and  in  attempting  to  com- 
mit the  very  crime  which  the  defendant  final- 
ly conmiitted.  The  prior  attempts  tended 
logically  and  directly  to  establish  one  co- 
herent and  consistent  method  pursued  by 
the  defendant  and  his  co-conspirators  from 
the  beginning  to  the  final  accomplishment 
of  the  robbery.  As  they  were  admissible 
for  the  purpose  of  showing  the  object  of 
the  conspiracy  and  the  Intention  to  commit 
the  crime  which  was  finally  committed,  they 
could  not  be  excluded  because  of  the  fact 
that  they  tended  to  show  that  defendant  bad 
committed  other  crimes.  People  v.  Wln- 
•throp.  118  Cal.  85,  50Pac.  390;Ro8coe's  Crim. 
Ev.  vol.  1,  pp.  138-9.  The  evidence  of  Mul- 
cahey  was  sufficiently  corroborated  to  Justi- 
fy the  verdict  of  the  Jury.  In  fact,  the  tes- 
timony of  Daly  and  Roche  is  sufficient  to 
sustain  the  verdict  if  we  were  to  entirely  dis- 
regard that  of  Mulcahey. 

Defendant  complains  of  the  ruling  of  the 
court  as  to  his  objection  to  certain  questions 
asked  by  the  prosecution  in  redirect  ex- 
amination of  the  witness  Mulcahey,  who  had 
testified  in  cross  examination  to  his  ill  feel- 
ing toward  defendant.  The  questions  were 
directed  to  the  purpose  of  finding  out  as  to 
whether  or  not  the  fact  that  Mulcahey  dis- 
liked defendant  bad  colored  bis  testimony. 
We  do  not  think  the  rulings  were  erroneous, 
but  the  answer  of  the  witness  was  favorable 
to  defendant,  as  be  said,  in  effect,  that  It  had 
colored  his  testimony,  and  for  this  reason  the 
objections  are  without  merit.  Defendant,  in 
cross-examination,  bad  succeeded  in  getting 
tbe  witness  to  say  that  he  had  testified 
against  defendant  "for  the  purpose  of  squar- 
ing up  with  him." 

It  was  not  error  to  permit  the  witness 
Mathews  to  testify  that  he  saw  Malcahey  in 
company  with  defendant  and  Collins  in  Oak- 
land at  tbe  brewery  In  tbe  early  part  of 


December,  1904.  This  was  after  Mulcahey 
testified  that  the  conspiracy  bad  been  enter- 
ed into  by  tbe  three  men  who  were  seen  to- 
gether. Mulcahey  testified  that  tbe  three 
were  together  about  the  time  of  pay  day  in 
December  for  the  purpose  of  robbing  Daly, 
but  that  on  account  of  some  workmen  put- 
ting up  telegraph  or  telephone  wires,  Daly 
got  past  them  and  they  did  not  succeed. 
Tbe  evidence  tended  in  some  degree  to  cor- 
roborate that  of  Mulcahey. 

The  defendant  testified  on  bis  own  behalf 
to  tbe  effect  that  be  was  not  in  either  Ala- 
meda or  Contra  Costa  county  on  tbe  day  of 
the  robbery,  and  that  on  none  of  tbe  days 
mentioned  by  Mulcahey  In  October,  Novem- 
ber, or  December,  1904,  was  be  present  at 
tbe  places,  nor  did  he  do  any  of  the  things 
testified  to  by  Mulcahey.  His  testimony  in 
direct  examination  was  confined  to  tbe  places 
and  transaction  mentioned  by  Mulcahey.  The 
prosecution  was  Allowed,  under  defendant's 
objection,  to  cross-examine  blm  as  to  other 
dates  on  which  be  was  with  Mulcahey  or  Col- 
lins or  both.  It  is  now  urged  that  the  court 
erred  In  permitting  tbe  cross-examination  to 
take  too  broad  a  range,  and  to  go  entirely  out- 
side of  the  matters  concerning  which  defend- 
ant was  examined  in  chief.  There  is  no 
doubt  of  tbe  rule  that  when  a  defendant  of- 
fers himself  as  a  witness,  his  cross-examina- 
tion must  be  confined  to  the  matters  about 
which  he  was  examined  in  chief.  Defend- 
ant, in  tils  examination  in  chief,  bad  covered 
a  pretty  wide  range.  He  gave  his  where- 
abouts on  tbe  day  of  tbe  commission  of  the 
crime  from  tbe  time  be  rose  at  7:30  in  tbe 
morning  until  5  o'clock  in  tbe  afternoon.  He 
stated  that  he  was  not  in  Alameda  or  Contra 
Costa  county  on  that  day  between  8  o'clock 
in  tbe  morning  and  4  o'clock  in  the  after- 
noon. He  testified  further  that  he  bad  beard 
Mulcahey  testify  that  he  had  talked  with 
blm  (defendant)  in  tbe  months  of  October, 
November,  and  December,  1904,  up  to  tbe 
2pth  day  of  December,  1904;  that  he  had  no 
conversations  with  Mulcahey  at  any  of  the 
times  named  by  bim,  and  that  he  was  not  in 
either  Alameda  or  Contra  Costa  county  at 
the  dates  mentioned  by  Mulcahey,  and  that 
he  never  was  in  Contra  Costa  county  in  hia 
life  but  once,  about  10  years  before.  Now, 
the  matters  concerning  which  defendant  was 
examined  in  chief  were  as  to  tbe  facts  tend- 
ing to  show  a  conspiracy.  He  denied  each 
and  every  conversation  testified  to  by  Mtil- 
cabey.  The  prosecution  had  tbe  right  to 
cross-examine  bim  as  to  the  whole  matter. 
If  Mulcahey  bad  not  given  tbe  date  or  tbe 
hour  correctly,  the  prosecution  had  the  right 
to  ask  defendant  if  he  did  not  have  tbe  con- 
versations, or  do  tbe  things  testified'  to  by 
Mulcahey  about  tbe  time  or  near  the  time  as 
given  by  bim.  If  he  never,  in  October  or 
November  or  December,  1904,  had  any  con- 
versations with  Mulcahey  and  Collins,  and 
never  tried  to  rob  Daly,  be  could  have  so 
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stated.  He  will  not  be  allowed  to  deny  the 
dates,  wblcb  are  Imqiaterial,  and  shield  him- 
self nnder  the  statute  from  being  asked 
about  tbe  transactions  and  couversations, 
which  are  material.  The  statute  does  not 
mean  that  the  cross-esamlnatiou  shall  be 
confined  to  the  precise  sentences,  names,  or 
dates  mentioned,  in  tbe  direct  examination, 
but  it  must  be  given  a  reasonable  construc- 
tion and  held  to  include  a  fair  scope  of  ques- 
tions to  test  tbe  accuracy  of  the  subject-mat- 
ters concerning  which  a  defendant  has  tes- 
tified in  chief.  People  v.  Gallagher^  100  Cal. 
46C,  35  Pac.  80;  People  y.  Tesbara,  141  CaL 
630,  75  Pac.  338. 

We  have  examined  the  other  alleged  er- 
rors, but  find  nothing  that  would  Justify  a 
reversal  of  tbe  case. 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:    HARRISON,  P.  J.;  HALL,  J. 


(3  Cal.  App.  O) 

PEOPLE  V.   SMITH. 

(Court  of  Appeal,  First  District.  California. 
Feb.  9,  1906.    Rehearing  Denied  by  Su- 
preme Court  April  6,   1906.) 

L  Cbiminal  Law  —  Trial  —  Rehabkb  of 
Court. 

On  a  prosecution  for  false  pretenses  as  to 
the  assets  of  a  mining  company  on  a  sale  of 
the  company's  stock  by  defendant  to  prose- 
cutor, a  witness  was  asked  as  to  the  value  of 
certain  mining  property  held  by  tbe  corpora- 
tion, and  he  stated  that  he  knew  it  from  tbe  re- 
port of  a  mining  engineer,  which  report  bad 
placed  tbe  value  at  a  certain  sum.  The  court 
struck  out  the  answer,  and  stated  that,  if  the 
report  bad  been  in  evidence,  it  would  not  prove 
the  value.  Held,  that  there  was  no  error  lu 
the  remark ;  there  being  no  report  before  the 
Jury. 

2.  Same— BviDENCB— Heabbay. 

Testimony  of  a  witness  as  to  tbe  contents 
of  a  report  made  on  a  mining  property  by  an 
expert,  and  bis  opinion  as  to  the  value  of  tbe 
property  derived  from  information  from  other 
sources,  without  designating  tbe  source  from 
wliich  it  had,  been  derived,  waa  inadmissible 
as  hearsay. 

3.  False   Pretenses— Defksses—Creddlitt 
OF  Victim. 

On  a  prosecution  for  false  pretenses,  the 
weak  credulity  of  the  victim  is  no  defense. 

4.  Same  — Lack  of  Diuoence  on   Part  of 
Prosecutor. 

On  a  prosecution  for  false  pretenses,  the 
fact  that  prosecntor  with  reasonable  diligence 
could  have  ascertained  the  falsity  of  -the  repre- 
sentations, but  failed  to  make  any  investigation, 
was  no  defense. 
B.  Same— Issues. 

On  a  prosecution  for  false  pretenses.  It  was 
not  necessary  for  the  state  to  prove  all  the 
representations  contained  in  the  information, 
but  it  was  sufficient  to  prove  that  defendant 
made  any  of  them. 

6.  Same— Instructions. 

The  Code  requires  the  court  in  charging 
the  jury  to  state  all  matters  of  law  necessary 
for  their  information.  On  a  prosecution  for 
false  pretenses,  the'  court  instructed  that  every 
person  who  "knowingly  and  designedly"  de- 
frauds another  of  money  bv  false  pretenses  is 
fallty  of  the  crime.  Bold  that,  in  view  of  such 
instruction,  it  was  not  necessary  for  the  court 
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to  eiiumerate  the  element  of  knowledge  on  the 
part  of  defendant  in  each  instruction  as  to 
the  facts  warranting  a  conviction, 

7.  Criminal  Law— Review— Failure  to  Re- 
quest Instructions. 

Defendant  cannot  complain  on  appeal  of 
the  court's  failure  to  instruct  on  any  particular 
proposition  of  law,  where  he  did  not  request 
such  instruction. 

8.  False  Pretenses— Instructions. 

Pen.  Code,  §  1110,  provides  that  on  a  trial 
for  false  pretenses,  defendant  cannot  be  con- 
victed if  the  false  pretense  was  expressed  in 
language  unaccompanied  by  a  false  token-  or 
writing,  unless  the  pretense  be  proven  by  the 
testimony  of  two  witnesses  or  that  of  one  wit- 
ness and  corroborating  circumstances.  On  a 
prosecution  for  false  pretenses,  a  witness  testi- 
fied, as  to  a  statement  made  by  her  in  the  pres- 
ence of  defendant  and  prosecutor,  that  the  de- 
fendant had  made  to  witness  the  same  repre- 
sentation which  was  the  basis  of  the  prosecu- 
tion. Held,  that  an  instruction  that  to  consti- 
tute the  offense  it  is  necessary  that  the  particu- 
lar representation  or  pretense  complained  of 
should  have  been  made  to  the  person  alleged  to 
have  been  defrauded  was  not  contradictory  to 
another  instruction  that  a  statement  by  a 
third  person  in  the  presence  of  the  defendant 
and  prosecutor  is  not  of  itself  evidence  of  the 
fact  related  in  the  statement,  but  that  it  is  ad- 
missible primarily  to  show,  or  to  tend  to  show, 
the  conduct  of  defendant,  as  the  latter  was  rela- 
tive to  the  testimony  as  to  the  statement  in 
defendant's  presence. 

9.  Same— Evidence— Corroboration. 

Pen.  Code,  §  1110.  provides  that  on  a  trial  for 
false  pretenses  defendant  'cannot  be  convicted, 
if  tbe  false  pretense  was  expressed  in  language 
unaccompanied  by  a  false  token  or  writing, 
unless  the  pretense  be  proven  by  tbe  testimony 
of  two  witnesses  or  that  of  one  witness  and 
corroborating  circumstances.  Held,  that  the  con- 
duct of  defendant  in  a  prosecution  for  false 
pretenses,  at  tbe  time  a  third  person  made  a 
statement  in  the  presence  of  defendant  and 
prosecutor  to  the  effect  that  defendant  hod  made 
to  such  third  person  the  same  representation 
as  was  the  basis  of  the  prosecution,  was  a  cor- 
loborating  circumstance  under  tbe  statute. 

10.  Criminal    Law  — Trial  — Conduct    of 
Jury. 

After  the  Jury  retired  they  returned  and 
requested  certain  testimony  to  be  read  to  them, 
including  defendant's,  aud  ofter  reading  the 
other  testimony  and  some  of  defendant's  they 
stated  that  they  had  heard  all  they  cared  to,  where- 
upon they  were  permitted  to  retire.  Held,  that 
it  was  not  error  for  tbe  court  not  to  have  ins.st- 
ed  upon  the  jury  remaining  and  hearing  tbe 
whole  of  defendant's  testimony. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  J.  R.  Welch,  Judge. 

J.  J.  Smith  was  convicted  of  obtaining 
money  by  false  pretenses,  and  be  appeals. 
Affirmed. 

William  B.  Hardy,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  J.  P.  Sex,  for  the 
People. 


HARRISON,  P.  J.  The  appellant  Is  char- 
ged' in  the  information  herein  with  having 
willfully  and  designedly  defrauded  one  Katct 
Boyle  of  the  sum  of  $100  by  means  of  certain 
false  and  fraudulent  pretenses  and  represen- 
tations made  to  her  for  the  puriMse  and  with 
the  intent  of  Inducing  her  to  purchase  from 
him  certain  shares  of  tlie  capital  stock  of  a 
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corporation  known  as  tbe  Altadena  MCaing 
&  Investment  Syndicate;  and  Iiaring  l>een 
convicted  tliereof  and  afterwards  sentenced 
to  confinement  in  tlie  state  prison  at  San 
Qnentln  for  one  year,  lias  appealed  tlierefrom. 

Tbe  evidence  set  forth  in  the  bill  of  ex- 
ceptions was  sufficient  to  authorize  tbe  Jury 
to  find  therefrom  that  on  the  14th  of  August, 
1903,  the  defendant  sought  to  induce  the  said 
Kate  Boyle  to  purchase  from  him  some  shares 
of  stock  In  the  said  corporation,  and  at  that 
time  represented  and  stated  to  her  that  the 
assets  of  the  corporation  amounted  to  $125,- 
000  over  and  above  all  its  liabilities,  and 
that  it  had  during  the  previous  year  paid  a 
dividend  of  25  per  cent,  to  its  stockholders; 
that  by  reason  of  these  representations  and 
her  belief  In  their  truth  she  purchased  the 
stock  from  bim  and  paid  bim  $100  therefor;  that 
the  representations  were  false  and  were  known 
by  the  defendant  to  be  false;  that  the  cor- 
poration had  never  paid  a  dividend  upon  its 
stock,  and  that  its  assets  did  not  amount  to 
$125,000,  and  that  the  stock  sold  to  her  was 
worthless.  Upon  the?e  facts  the  verdict  of 
the  jury  cannot  be  said  to  t>e  unsustained  by 
the  evidence. 

For  tbe  purpose  of  showing  the  value  of 
certain  mining  property  In  Nevada  held  by  the 
corporation  a  witness  called  by  the  defendant 
was  asked  it  he  knew  Its  value;  and  after 
stating  that  be  knew  it  only  from  the  report 
of  a  mining  engineer,  stated,  without  being 
interrogated  thereon,  that  the  latter  placed 
its  value  at  $20,000.  Upon  motion  of  the 
prosecution  the  court  struck  this  out,  and  In 
its  ruling  said:  "Even  If  the  report  Is  here 
It  would  not  prove  the  fact  of  value.  A  re- 
port don't  prove  anything."  The  defendant 
took  an  exception  to  this  remark,  and  now 
urges  the  same  as  error  upon  the  ground  that 
the  Jury  were  prejudiced  thereby  We  are  un- 
able to  see  how  the  Jury  could  have  been  af- 
fected b.v  this  remark.  There  was  no  report 
before  the  Jury.  The  defendant  did  not,  either 
at  that  time  or  at  any  time  during  tbe  trial, 
offer  to  Introduce  any  report,  and  the  remark 
was  not  made  with  reference  to  any  evidence 
which  the  Jury  could  consider.  The  further 
question  afked  the  witness  as  to  what  report 
the  expert  made  only  called  for  hearsay  evi- 
dence, and  was  properly  excluded,  as  was 
also  the  question  asked  him  as  to  his  opinion 
of  the  value  derived  from  Information  from 
other  sources  without  designating  the  sources 
(rom  which  It  had  been  derived. 

The  court  Instructed  the  Jury  that  the  de- 
fendant could  not  escape  tbe  consequences  of 
his  making  any  false  representations  on  the 
ground  of  the  weak  credulity  of  his  victim, 
if  It  appeared  that  tbe  false  representations 
were  made  with  the  design  to  deceive  and 
thereby  obtain  money  from  her,  and  that  they 
bad  that  effect.  There  was  no  error  in  this 
Instruction.  People  y.  Cummlngs,  123  Cal. 
269,  55  Pac.  898.  The  party  so  deceived  is 
none  the  less  defrauded  of  his  money  because 
be  might  have  made  an  Investigation  and  de- 


termined tbat  tbe  representations  were  false. 
It  was  no  defense  for  tlie  defendant  to  say: 
"I  intended  to  deceive  and  defraud  you  and 
have  succeeded  in  my  purpose,  but  it  is  not 
my  fault  that  you  believed  what  I  said  and 
did  not  look  out  for  yourself." 

The  court  refiised  to  instruct  tbe  Jury,  as 
requested  by  the  defendant,  that  they  should 
render  a  verdict  of  not  guilty  If  they  believed 
from  the  evidence  that  between  the  making 
of  the  representations  and  the  payment  of  the 
money  for  the  stock  Miss  Boyle  could,  with 
reasonable  diligence,  have  ascertained  that 
the  representations  were  false,  and  failed  to 
make  any  Investigation  of  the  matter.  It  in- 
structed them  that  tbe  rule  In  a  civil  action 
for  deceit,  under  which  a  prospective  pur- 
chaser is  required  to  investigate  for  himself, 
does  not  apply  In  a  prosecution  for  obtaining 
money  under  false  pretenses,  for  tbe  reason 
tbat  in  a  criminal  case  the  offense  is  com- 
mitted against  the  public  and  not  against  tbe 
individual,  and  is  prosecuted  In  the  Interests 
of  the  public  and  not  of  tbe  prosecuting  wit- 
ness. The  instruction,  as  well  as  tbe  refusal 
to  give  tbe  instruction  requested  by  the  de- 
fendant. Is  In  harmony  with  the  principles 
declared  In  People  v.  Martin,  102  Cal.  538, 
36  Pac  952;  People  v.  Howard,  135  Cal.  266, 
67  Pac.  148. 

Tbe  Instruction  tbat  it  was  not  necessary 
for  tbe  prosecution  to  prove  all  of  tbe  alleged 
false  representations  contained  in  tbe  infor- 
mation, but  that  It  was  sufficient  to  prove  that 
the  defendant  made  any  one  of  them,  and  tbat 
Miss  Boyle  relied  upon  such  representation, 
and  was  thereby  deceived,  and  parted  with 
her  money  on  the  strength  thereof,  was  a  cor- 
rect statement  of  the  law.  1  Bish.  New  Cr. 
Pro.  §  434;  People  v.  GIbbs,  98  Cal.  661,  33 
Pac.  630.  The  offense  charged  Is  tbe  defraud- 
ing of  another  of  his  money  or  other  property, 
and  proof  of  any  one  or  more  of  tbe  false 
pretenses  by  which  the  party  was  defrauded 
establishes  tbe  offense. 

The  appellant,  however,  contends  that  the 
court  should  have  Included  In  the  above  in- 
struction a  direction  that.  In  order  to  convict 
the  defendant,  they  must  also  find  tbat  be 
knew  that  the  representations  were  false, 
and  that  be  made  them  with  tbe  Intent  to 
defraud  ber.  A  court  Is  not  required  in  each 
specific  instruction  which  It  may  give  to  a 
Jury  to  enumerate  all  of  the  elements  of  the 
crime  with  which  the  defendant  is  charged, 
but  It  will  be  sufficient  if  It  shall  appear  from 
tbe  entire  charge  that  the  Jury  were  properly 
and  sufficiently  instructed.  The  court  bad 
previously  instructed  the  Jury  that  every  per- 
son who  knowingly  and  designedly  defrauds 
another  of  money  by  false  or  fraudulent  pre- 
tenses and  thereby  obtains  possession  of  the 
money  is  guilty  of  tbe  crime  of  obtaining 
money  under  false  pretenses;  that  the  de- 
fendant herein  is  charged  by  the  Information 
with  the  public  offense  commonly  known  as 
obtaining  money  under  false  pretenses;  that 
the  burden  rests  upon  tbe  prosecution  to  es- 
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tablish  each  element  of  the  offense  charged  in 
the  information ;  and  that  any  false  pretense 
sufficient  to  impose  upon  the  person  to  whom 
it  was  made,  i(  made  with  Intent  to  cheat  and 
defraud  himi  if  money  is  obtained  thereby 
from  such  person,  is  sufficient  to  sustain  an 
information  for  obtaining  money  under  false 
pretenses.  The  Code  requires  the  court,  in 
diarging  the  Jury,  to  state  to  them  "all  mat- 
ters of  law  necessary  for  their  information ;" 
and  under  the  above  instructions  they  could 
not  have  failed  to  understand  that  the  Intent 
of  the  defendant  to  defraud  Kate  Boyle  of 
her  money  was  an  essential  element  of  the 
crime  with  which  he  was  charged  and  that 
it  must  be  established  by  the  prosecution. 
If,  in  addition  to  such  charge,  the  defendant 
had  desired  to  have  them  instructed  upon 
any  particular  proposition  of  law  he  should 
have  manifested  such  request  to  the  court 
People  V.  Byrnes,  30  Cal.  206;  People  v. 
Williams,  32  Cal.  285. 

The  court  also  gave  the  following  Instruc- 
tions to  the  jury:  "To  constitute  the  offense 
of  obtaining  money  by  false  pretenses  It  Is 
necessary  that  the  particular  representation 
or  pretense  complained  of  should  have  been 
made  to  the  person  alleged  to  have  been  d^ 
fraud^."  "A  statement  by  a  third  party  In 
the  presence  of  the  defendant  and  the  prose- 
cuting witness  is  not  itself  evidence  of  the 
fact  related  in  the  statement,  but  such  state- 
ment Is  admissible  primarily  for  the  purpose 
of  showing  or  tending  to  show  the  conduct 
of  the  defendant  at  the  time  of  the  alleged 
false  representations."  The  contention  of 
the  appellant  that  these  Instructions  are  con- 
tradictory Is  not  tenable.  The  latter  Instruc- 
tion had  reference  to  the  testimony  of  Mrs. 
Allen  respecting  a  statement  made  by  her, 
In  the  presence  of  the  defendant  and  Kate 
Boyle,  that  the  defendant  had  made  to  her  the 
same  representation,  which  Is  one  of  those 
set  forth  In  the  information.  The  conduct  of 
the  defendant  when  the  statement  was  made 
In  his  presence  would  be  evidence  of  a  "cor- 
roborating circumstance"  authorized  to  be 
shown  by  section  1110  of  the  Penal  Code,  and 
the  court  stated  In  the  instructibn  that  the 
statement  would  not  be  evidence  of  that  fact 

After  the  Jury  retired  they  came  into  court 
and  requested  certain  testimony  to  be  read 
to  them.  Including  that  of  the  defendant.  Af- 
ter the  reading  of  the  other  testimony  and 
about  one-third  of  that  of  the  defendant  had 
been  had,  the  Jury  stated  that  they  had  heard 
all  the  testimony  read  which  they  desired  to 
hear,  and  did  not  desire  the  further  reading 
of  the  defeidant's  testimony.  Thereupon  the 
court  permitted  them  to  agntn  retire.  The 
defendant  now  Insists  that  It  was  error  for 
the  court  not  to  have  Insisted  upon  the  Jury 
remaining  and  hearing  the  whole  of  his  tes- 
timony read.  There  is  no  merit  in  this  con- 
tention. If  the.  Jury  did  not  wish  to  hear  it 
read  the  court  was  not  required  to  compel 
them  to  listen  to  It  It  ma,v  be  assumed  that 
the  portion  bf  bis  testimony  which  they  heard 


Included  all  upon  which  they  desired  to  have 
their  memory  refreshed. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:    COOPER,  J. ;  HALL,  J. 


(3  Cal.  App.  69) 
DONNELLY  v.  GRAY  BROS,  et  al. 

(Court   of  Appeal,    First-  District    California. 
Feb.   9,    1906.) 

1.  AppeaI/— Pabts  or  Obdebs— New  Tbiai.— 
Tbbms. 

Under  Code  Civ.  Proe.  §  940,  providing  that 
an  appeal  is  taken  by  filing  with  the  clerk  of 
the  court  in  which  the  judgment  or  order  ap- 
pealed from  is  entered,  a  notice  stating  the' 
appeal  from  the  same  or  some  specific,  part 
thereof,  etc..  an  appeal  may  be  taken  from 
80  much  of  an  order  granting  defendants'  motion 
for  a  new  trial  as  imposed  terms. 

2.  New  Tbialt-Tbbus. 

An  action  was  brought  against  a  firm  al- 
leged to  consist  of  five  members  who  were 
charged  by  fictitious  names,  three  corporations 
and  two  other  defendants  also  charged  by  ficti- 
tious names.  The  true  names  of  the  defendants 
so  charged  were  not  indicated  by  answer,  but  on 
the  trinl  the  evidence  disclosed  that  the  firm 
consisted  onl^  of  two  identified  persons,  and  no 
cause  of  action  was  proved  against  the  others. 
Plaintiff  did  not  amend  by  inserting  the  true 
names  of  the  members  of  the  firm,  and  defend- 
ants took  no  steps  to  have  the  action  dismissed 
as  to  the  other  defendants,  but  requested  in- 
structions that,  if  any  of  the  defendants  were 
liable,  all  were  liable,  whereupon  a  judgment 
was  rendered  on  a  verdict  against  all  the  defend- 
ants. Held,  that  defendants  were  only  entitled 
to  a  new  trial  because  of  such  Irregularities  on 
terms. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  John  Hunt  Judg& 

Action  by  Bernard  Donnelly  against  Gray 
Bros,  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  and  from  an  order  granting 
defendants'  motion  for  a  new  trial  on  terms, 
they  appeal.    Affirmed. 

Fisher  Ames,  for  appellants.  Klnley  & 
KInley,  for  respondent 

HALL.  J.  This  Is  an  action  brought 
against  Gray  Bros.,  a  copartnership  alleged 
to  consist  of  five  members,  who  are  charged 
by  flctitious  names,  three  coriwratlons,  and 
two  other  defendants  charged  by  fictitious 
names,  for  damages  to  a  lot  belonging  to 
plaintiff,  resulting  from  certain  blasting  and 
grading  operations  alleged  to  have  been  car- 
ried on  by  defendants.  The  complaint  Is  un- 
verified, and  the  answer  Is  a  general  denial. 
It  begins,  "Now  come  the  defendants  herein," 
and  Is  signed,  "Fisher  Amea,  Attorney  for  De- 
fendants," and  In  no  other  way  Is  the  Iden- 
tity or  names  of  the  vaftous  defendants  In- 
dicated by  any  pleading  or  motion  filed  or 
made  by  "the  defendants"  prior  to  the  entry 
of  Judgment  The  case  was  tried  before  a 
Jury,  and  a  verdict  rendered  against  "the  de- 
fendants" and  In  favor  of  plaintiff.  The  evi- 
dence disclosed  that  the  partnership  consisted 
of  Harry  N.  Gray  and  George  F.  Gray  only, 
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and  that  the  blasting  and  grading  operations 
complained  of  were  carried  on  by  such  firm 
only,  and  there  was  no  evidence  tending  to 
connect  either  of  the  defendant  corporations 
or  any  of  the  other  defendants  with  the  mat- 
ters complained  of  by  plaintiff.  The  com- 
plaint was  not  amended  by  inserting  the  true 
names  of  the  members  of  the  firm,  nor  was 
the  action  dismissed  as  to  any  of  the  defend- 
ants, nor  was  any  motion  made  on  behalf  of 
any  of  the  defendants  for  a  nonsuit,  but  the 
entire  case  was  submitted  to  the  jury  by  the' 
court  without  the  attention  of  the  Jury  being 
any  way  dire<fted  to  the  fact  that  a  verdict 
might  be  rendered  against  some  of  the  de- 
fendants and  in  favor  of  the  others.  Nor  was 
the  attention  of  the  court  called  to  this  con- 
dition of  affairs,  by  either  counsel,  until  af- 
ter the  verdict.  "The  defendants  and  each 
of  them"  moved  for  a  new  trial,  which  the 
court  granted  upon  terms  that  the  defendants 
pay  the  costs  of  the  trial  In  the  sum  of  $104. 
From  this  order  defendants  have  appealed. 

The  notice  of  appeal  Is  in  form  from  the 
entire  order  thus:  "From  the  order  granting 
defendants'  motion  for  a  new  trial  'upon  the 
payment  by  defendants  to  plaintiff  herein  of 
the  sum  of  $104  within  20  days  from  the  date 
of  the  entry  of  this  order,'  which  said  order 
was  made  and  entered  in  the  minutes  of  said 
superior  court  on  the  4th  day  of  April,  A.  D. 
1905" — and  it  la  only  by  Inference  resulting 
from  the  inclosing  of  that  part  of  the  order 
requiring  the  payment  of  the  $104  In  quota- 
tion marics  that  we  can  determine  that  ap- 
pellants only  Intended  to  appeal  from  that 
particular  portion  of  the  order.  At  the  oral 
argument,  however,  counsel  stated  that  he 
only  asked  for  the  reversal  of  that  portion  of 
the  order,  and  by  no  means  wished  a  reversal 
of  the  entire  order,  but  professed  to  know  of 
no  procedure  by  which  he  could  appeal  from 
a  portion  of  an  order  only.  In  this  connec- 
tion we  may  suggest  that  a  litigant  dissatis- 
fied with  a  portion  of  an  order  has  the  same 
right  to  appeal  from  a  portion  of  an  order 
that  he  has  to  appeal  from  a  portion  of  a 
judgment  "An  appeal  Is  taken  by  filing 
with  the  clerk'  of  the  court  In  which  the  judg- 
ment or  order  appealed  from  Is  entered  a  no- 
tice stating  the  appeal  from  the  same,  or 
some  specific  part  thereof,  and  serving  a 
similar  notice  on  the  adverse  party  or  his 
attorney."    Code  Civ.  Proc  i  940. 

But,  passing  this  point,  we  think  the  order 
made  by  the  trial  court  was  just,  and  should 
be  affirmed.  An  examination  of  the  record 
not  only  shows  that  counsel  for  defendants 
did  not  call  the  attention  of  the  court  or  op- 
posing coimsel  to  the  various  defects,  which 
doubtless  would  have  at  once  resulted  In  an 
amendment  by  inserting  the  true  names  of 
the  members  of  the  firm,  and  a  dismissal  or 
nonsuit  as  to  the  defendants  against  whom 
there  was  confessedly  no  word  of  evidence, 
but  that  he  affirmatively  asked  the  court  to 
give  various  instructions  which  carried  out 


the  theory  that  If  any  of  the  defendants  were 
liable  all  were  liable;  and  nowhere  in  any  in- 
struction asked  by  defendants  Is  any  different 
theory  of  the  case  remotely  suggested.  Thus 
the  following  Instructions  were  given  at  the 
request  of  the  defendants:  "(4)  The  defend- 
ants are  only  liable  for  such  damages  as  their 
acts  have  proximately  caused.  (5)  If  you  find 
from  the  evidence  that  the  property  of  plain- 
tiff has  been  damaged  by  the  negligent  acts 
of  defendants,  you  are  to  estimate  to  what 
extent  only  the  market  value  of  plaintiff's 
property  has  been  lessened  or  depreciated." 
"(7)  You  can  only  estimate  the  damage  which 
plalntifTs  property  has  sustained  by  reason 
of  the  acts  of  the  defendants  during  the  peri- 
od df  two  years  next  before  the  commence- 
ment of  this  action." 

We  are  not  called  upon  to  determine  that 
the  bare  silence  of  a  party  litigant,  or  his  at- 
torney, ought  to  subject  him  to  any  penalty; 
but  where  by  any  affirmative  act  he  has 
lulled  the  court  Into  a  lack  of  vigilance  which 
results  in  error  that  necessitates  a  new  trial 
be  ought  not  to  complain  If  reasonable  terms 
be  imposed  as  a  condition  of  the  new  trial. 
In  this  case  plaintiff,  through  hia  attorn^, 
seems  to  have  been  at  fanit  for  not  amending 
bis  complaint  and  dismissing  as  to  the  de- 
fendants against  whom  no  case  was  made  by 
the  proof;  for  this  he  suffers  the  setting 
aside  of  his  judgment,  and  a  new  trial.  On 
the  other  hand  defendants,  through  their  at- 
torney, were  at  fault  in  the  matters  pointed 
out,  and  suffer  the  payment  of  the  costs  of 
the  first  trial. 

The  defendants  have  also  appealed  from 
the  judgment;  but  Inasmuch  as  the  <n:der 
granting  a  new  trial,  which  Is  now  affirmed, 
has  the  effect  to  vacate  the  judgment,  the  ap- 
peal therefrom   Is  without  any  support. 

The  appeal  from  the  judgment  Is  therefore 
dismissed,  and  the  order  granting  a  new  trial 
is  affirmed. 

We  concur:  HARRISON,  P.  J.;  OOOPEB,  J. 


I  (3  cai  App.   68) 

PEOPLE  V.  SMITH. 

(Court  of  Appeal,  Second  District,  California. 
Feb.  9,  1906.) 

PEawuBT  —  BviDEHCE— Sufficiency  of  Cob- 

BOBOHATION. 

Pen.  Code,  {  1111,  provides  that  a  coutIc- 
tion  cannot  be  had  on  the  testimony  of  an  ac- 
complice, unless  he  is  corroborated  by  oiher 
evidence  which,  in  itself  and'without  the  ail  of 
testimony  of  the  accomplice,  tends  to  connect 
defendant  with  the  conlmission  of  the  offense. 
Code  Civ.  Proc.  §  1968,  provides  that  perjury 
must  be  proved  by  testimony  of  two  witnesses, 
or  of  one  witness  and  corroborating  circum- 
stances. In  a  prosecution  for  burglary,  defend- 
ant testified  on  his  own  behalf  that  one  L.  was 
at  bis  honse  on  the  night  of  the  burglary  and 
remained  there  all  night  L.  testiGed  to  the  same 
effect  and  subsequently  defendant  was  indicted 
for  perjury,  and  L.  testified  that  his  testimony 
and  that  of  defendant  on  the  burglary  trial  was 
false.  Other  witnesses  testified  that  they  saw 
li.   about   five  or  six   miles  from-  defendant's 


Digitized  by 


Google 


Oal.) 


,  CALIFORNIA  TITLD  INS.  A  TRUST  CO.  v.  MULLER, 


453 


house  on  the  afternoon  or  about  sundown  of 
the  day  in  question,  and  that  L.  was  seen  about 
half  past  5  o'clock  on  the  next  morning  atiout 
a  mile  from  the  place  where  he  was  seen  on  the 
afternoon  before.  Held,  that  the  corroborating 
evidence  was  not  sufficient  to  sustain  a  convic- 
tion of  perjury. 

[Ed.  Note. — For  cases  to  point,  see  voL  39, 
Cent.  Dig.  Perjury,  S|  123-132.1 

Appeal  from  Superior  Court,  Kings  Coun- 
ty:  M.  I^  Short,  Judge. 

Frank  Smith  was  convicted  of  perjury,  and 
appeals.    Reversed. 

M.  E.  Power,  E.  T.  Cosper,  and  Hannah 
&  Miller,  for  appellant.  U.  8.  Webb,  Atty. 
Gen.,  J.  C-  Daly.  Deputy  Atty.  Gen.,  and  H. 
Scott  Jacobs,  Dis.  Atty.,  for  the  People. 

SMITH,  J.  The  defendant  was  convicted 
of  the  crime  of  perjury,  and  appeals  from  the 
judgment,  and  from  the  order  denying  bis  mo- 
tion for  a  new   trial. 

The  defendant.bad  l>een  tried  and  acquitted 
of  the  crime  of  burglary,  and  the  present 
charge  relates  to  his  testimony  on  that  trial 
— the  language  charged  to  be  false  being 
"That  one  Vincent  Loi)ez  was  at  the  ranch- 
bouse  of  said  Frank  Smith,  the  defendant 
In  the  said  above-mentioned  case  and  the 
defendant  herein,  about  13  miles  south  of  the 
town  of  Auglola  in  the  county  <Jf  Tulare,  state 
of  California,  the  place  of  the  burglary,  on 
Thursday  night,  the' 10th  day  of  November, 
1901,  and  that  the  said  Vinr-ent  Lopez  remained 
atsald  ranclihouse  all  night  the  night  of  said  No- 
▼ember  10, 1901,  and  did  not  leave  said  ranch- 
bouse  until  tbe  next  morning,  November  11, 
1901,  and  that  said  Vincent  Lopee  played 
cards  with  said  Frank  Smith  and  one  Steve 
Rlas  on  tlie  said  night  of  November  10th. 
1904,  at  said  ranchhouse."  This  evidence 
was  on  the  former  trial  supported  by  the  tes- 
timony of  Ix>pez  and  Rlas;  but  after  tbe  trial 
Lopez  was  arrested  on  the  charge  of  perjury 
in  bis  evidence  at  the  trial  of  the  burglary 
cose,  avd  on  the  present  trial  testifies  that  his 
evidence  and  that  of  the  defendant  was  false, 

Lopez's  testimony  is  tbe  only  dlre<:t  evi- 
dence of  the  crime  charged,  and  to  support 
tlie  conviction  it  was  necessary  for  the  prose- 
cution to  sustain  it  by  corroborating  evidence. 
Code  Civ.  Proc  §  1968.  This,  it  Is  claimed 
by  tbe  defendant,  it  failed  to  do,  and  this 
contention,  we  think,  must  be  sustained. 
The  testimony  relied  upon  for  this  purpose 
by  tbe  prosecution  was  that  of  Roberts,  the 
two  Valencias  and  one  Hugh  Wilson.  Rob- 
erts testified  that  he  thinks  be  saw  Lopez 
on  the  lOtb  of  November  at  the  Smyrna 
camp,  which  was  about  five  or  six  miles  from 
the  defendant's  house.  Ross  Valencia  testi- 
fied that  he  saw  Lopez  at  tbe  camp  between 
S  and  4  o'clock  p.  m.,  of  the  10th,  or  about 
sundown,  and  that  he  did  not  see  him  after- 
ward; but  lie  also  testified.  In  answer  to  a 
leading  question,  that  be  saw  him  "after 
dark  that  night"  Abe  Valencia  testified 
that  he  saw  Lopez  at  the  camp  about  8  or 


.  I 


4  o'clock  of  that  day.  Each  of  these  witnes- 
ses admits  that  Lopez  could  have  left  the 
Smyrna  camp  and  not  have  come  back  until 
the  next  morning.  Wilson  testified  that  he 
met  Lopez  about  a  mile  east  of  the  Smyrna 
camp  at  about  half-past  5  o'clock  on  the 
morning  of  the  11th.  But  none  of  this  testi- 
mony is  inconsistent  with  the  alleged  false 
testimony  of  Smith,  and  it  is  therefore  mani- 
fest that  It  has  no  tendency  in  itself  "to  con- 
nect the  defendant  with  tbe  commission  of 
the  offense"  charged.  Pen.  Code,  5  1111. 
It  is,  indeed,  argued  for  tbe  prosecution  that 
the  testimony  of  Ross  Valencia  and  of  Wil- 
son tends  to  show  the  falsity  of  other  testi- 
mony of  tbe  defendant  upon  tbe  burglary  trial. 
But  this  we  do  not  thfnk  to  be  true  of  Valen- 
cia's testimony:  and  with  regard  to  Wilson's, 
though  It  seems  to  be  incompatible  with  cer- 
tain testimony  of  the  defendant  on  the  bur- 
glary trial,  in  which  he  testified  that  Lopez 
left  his  ranch  on  the  11th  about  10  o'clock, 
yet  the  discrepancy  is  not  of  a  very  serious 
character;  and  assuming  It  to  t>e  otherwise, 
it  cannot  be  regarded  as  corroborating  the 
tei^timony  of  Lopez  as  to  the  statements  of 
Smith  constituting  the  alleged  perjury.  Nor 
could  it  be  expected  of  the  latter  that  be 
would  come  prepared  to  prove  the  truth  of 
his  testimony  on  a  former  trial  in  a  matter 
not  charged  to  be  false. 

We  are  of  the  opinion,  therefore,  that  tbe 
Judgment  and  order  appealed  from  must  be 
reversed;  and  it  is  so  ordered. 

We  concur:    GRAY,  P.  J.;   ALLEN,  J. 


(S  OaL  App.  M) 
CAUFORNIA  TITLE  INS.  &  TRUST  CO, 
V.  MULLER  et  al. 

(Court  of  Appeal,  First  District,  California. 
Feb.  0,  lOOC) 

1;  MOSTOAOES  —  FOBECLOSUBB  —  PaBTIES  — 

Obanteb  of  Pbbmisbs  as  Pabtt. 

A  suit  to  foreclose  a  mortgage  may  be 
brought  against  a  grantee  of  the  mortgaged 
premises  without  joining  the  mortgagor. 

[Ed.   Note — For  cases  in  point,  see  vol.  35, 
Cent.  Dig.  Mortgages,  §  1280.] 

2.  Same— Relief  Against  Grantee. 

Though  the  mortgagor  is  joined  as  a  party 
defendant  with  his  grantee  of  the  mortgaged 
premises  in  a  suit  to  foreclose  the  mortgage, 
the  only  relief  that  may  be  had  against  the 
grantee  is  a  decree  for  the  sale  of  the  premises, 
and  tbe  application  of  tbe  proceeds  to  the  pay- 
ment of  the  debt  and  costs. 

3.  Limitation  of  Actions— Death  of  Pabtt, 

A  right  of  action  against  a  grantee  of  mort- 
gaged premises  to  procure  a  sale  thereof  ac- 
crues on  the  debt  falling  due,  and  limitations, 
beginning  to  run  at  that  time,  are  not  inter- 
rupted by  the  death  of  the  mortgagor,  since 
Coide  Civ.  Proc.  {  353,  providing  that  If  a  per- 
son against  whom  an  action  may  be  brought 
die  before  the  time  limited  for  the  commence- 
ment thereof  an  action  may  he  commenced 
against  his  representatives  within  one  year 
after  the  issuance  of  letters  of  administration, 
only  interrupts  the  running  of  the  statute  as 
against  the  representatives  of  the  deceased  mort- 
gagor. 
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4.  MoBTOAOES  —  Death    of    Mobtgagob  — 
Mobtqaobe's   Right   to    Fobeclose— Pab- 

TIE8. 

Where  a  mortgagor  who  has  conveyed  the 
premises  dies,  the  mortgagee  may,  at  the  ma- 
turity of  the  debt,  sue  the  grantee  and  bring  in 
by  amendment  the  administrator  of  the  mort- 
gagor subsequently  appointed  and  obtain  full 
relief  in  one  action,  within  Code  Civ.  Proc.  $ 
726,  declaring  that  there  can  be  but  one  action 
for  the  enforcement  of  any  right  secured  by  a 
mortgage. 

[EM.  Note. — For  cases  In  point,  see  vol.  35, 
Cent.  Dig.  Mortgages;  §§  1280,  1290.] 

5.  Limitation    of    Actions  —  Accbuax    of 
Cause— Notice— Record  of  Deed. 

A  finding  that  a  deed  conveying  mortgaged 
premises  was  duly  acknowledged  and  recorded 
more  than  five  years  before  the  action  to  fore- 
close the  mortgage  was  brought  sufficiently 
showed  that  the  mortgagee  or  his  executor  had 
notice  of  the  deed  and  that  the  action  as  against 
the  grantee  was  barred. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Tbomas  F.  Gra- 
ham, Judge. 

Action  by  the  California  Title  Insurance 
&  Trust  Company,  as  executor  of  Thomas  W. 
Sweeny,  deceased,  against  P.  J.  Muller,  as 
administrator  of  Edwin  A.  McDonald,  de- 
ceased, and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Page,  McCutchen  &  Knight  and  Page,  Mc- 
Cutben,  Harding  &  Knight,  for  appellant.  F. 
W.  Hall  and  P.  J.  Muller,  for  respondents. 

HALL,  J.  This  Is  an  appeal  by  plaintiff 
from  a  judgment  in  favor  of  defendants, 
and  comes  here  upon  the  judgment  roll. 
'  On  April  15,  189C,  Edwin  A.  McDonald 
executed  a  mortgage  on  real  estate  to  Thomas 
W.  Bweeny  to  secure  the  payment  of  his 
promissory  note  to  Sweeny,  payable  April  15, 
1897.  On  April  27,  1896,  Edwin  A.  McDonald, 
the  mortgagor,  for  love  and  affection  deeded 
the  mortgaged  property  to  his  mother,  Letltla 
McDonald,  one  of  the  defendants.  The  deed 
was  in  terms  made  subject  to  the  mortgage, 
and  was  properly  acknowledged  and  duly 
recorded  May  4,  1896.  McDonald,  the  mort- 
gagor, died  March  18,  1898,  but  there  was  no 
administration  on  his  estate  until  March  27, 
1901,  when  letters  of  administration  were 
Issued  to  P.  J.  Muller,  one  of  the  defendants. 
Sweeny,  the  mortgagee,  died  January  24, 
1900,  and  on  February  9,  1900,  letters  tes- 
tamentary were  issued  to  the  plaintiff. 
This  action  to  foreclose  the  mortgage  was 
commenced  against  the  administrator  of 
the  deceased  mortgagor  and  the  grantee 
of  the  mortgagor  May  29,  1901,  four  years 
and  six  weeks  after  the  note  became  due, 
and  more  than  five  years  after  the  deed  to 
Mrs.  McDonald  had  been  made  and  recorded, 
but  within  about  two  months  after  the  issu- 
ing of  letters  of  administration  upon  the  es- 
tate of  the  deceased  mortgagor.  Mrs.  Mc- 
Donald, the  grantee  of  the  mortgagor,  pleaded 
In  her  answer  that  the  cause  of  action  was 
barred  by  section  337,  Code  Civ.  Proc.  The 
court  found  the  facts  as  above  set  forth. 


and  found  both  as  a  fact  and  as  a  conclusion 
of  law  that  the  action  was  barred  by  section 
337,  Code  Civ.  Proc.,  and  rendered  judgment 
for  defendants. 

Appellant  in  its  opening  brief  concedes  that 
If  the  trial  court  was  right  in  holding  tliat 
the  mortgage  could  not  l)e  foreclosed  as 
against  the  grantee  of  the  mortgagor  no  re- 
covery could  be  had  against  the  administra- 
tor of  the  deceased  mortgagor.  We  there- 
fore shall  consider  the  only  question  pre- 
sented, to  wit,  was  the  action  barred  as 
against  the  grantee  of  the  deceased  mort- 
gagor? It  is  well  settled  In  this  state  that 
the  grantee  of  a  mortgagor  may  avail  himself 
of  the  bar  of  the  statute,  although'  the  nm- 
ning  of  the  statute  against  the  mortgagor 
has  been  interrupted  by '  bis  absence  from 
the  state,  and  the  like.  Wood  v.  Goodfellow, 
43  Cal.  185;  Watt  v.  Wright,  66  Cal.  205, 
5  Pac.  91;  California  Bank  v.  Brooks,  126 
Cal.  198,  59  Pac.  302 ;  Brandenstein  v.  John-  ^ 
son,  140  Cal.  29,  73  Pac.  744. 

Appellant  insists,  however,  that  the  above 
cases  were  decided  upon  the  proposition  that 
the  mortgagor  could  not,  by  his  voluntary 
act,  prevent  the  running  of  the  statute  as 
against  his  grantee,  and  that  said  cases  do 
not  control  this  case,  where  the  running  of 
the  statute  as  against  the  mortgagor  was  in- 
terrupted by  ills  death.  We  cannot  agree 
with  this  contention.  Y^hile  It  is  true  tliat 
in  the  leading  case  (Wood  v.  Goodfellow), 
where  the  mortgagor  had  absented  himself 
from  the  state,  the  court  referred  to  the  fact 
that  the  mortgagor  could  not,  by  his  volun- 
tary act,  prejudice  the  rights  of  bis  grantee, 
this  statement  is  followed  by  this  language: 
"Where  the  mortgagor  has  parted  with  Iiis 
title  to  the  property,  and  ceased  to  have  any 
interest  therein,  those  who  have  succeeded 
to  his  rights  stand  in  the  same  relation  to 
the  mortgage  as  If  they  had  originally  made 
the  mortgage  on  their  own  property  to  secure 
the  debt  of  the  mortgagor.  The  mortgagor 
has  no  interest  in  the  property,  nor  are  they 
under  obligation  to  pay  his  debt  Their  prop- 
erty, however,  is  bound  as  collateral  security 
for  Its  payment,  under  the  mortgage,  whldi 
Is  a  contract  In  writing,  by  which  the  prop- 
erty is  pledged  as  a  security  for  the  debt 
The  mortgage,  In  such  a  case,  has  the  same 
effect  in  law  as  if  it  had  been  originally 
made,  as  a  separate  Instrument,  by  the  par- 
ties succeeding  to  the  rights  of  the  mort- 
gagor to  secure  his  debt" 

Manifestly  It  is  for  the  reasons  set  forth 
in  the  above-quoted  language  that  tb«  mort- 
gagor cannot,  by  his  act  prejudice  the  rights 
of  his  grantee.  In  Flllpinl  v.  Trobock,  134 
Cal.  441,  06  Pac.  587,  upon  a  rehearing,  the 
court  In  speaking  of  Wood  v.  Goodfellow, 
says :  "The  doctrine  of  the  case  is  contained 
in  the  following  extract  from  Judge  Crockett's 
opinion,"  and  then  quotes  the  language  which 
we  have  just  quoted  from  Wood  v.  Good- 
fellow. This  case  also  we  think  Is  squarely 
against  the  contention  of  appellant    In  Hi- 
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bemla  Savliigs  ft  Loan  Society  t.  Herbert, 
63  Oal.  376,  It  was  held  that  where  a  mort- 
gagor granted  the  property  mortgaged  by 
gift  aeed  to  bis  wife,  and  died  before  the 
debt  was  barred,  the  wife  or  her  representa- 
tlres  conld  plead  the  bar  of  the  statute,  al- 
though DO  administration  bad  been  taken 
on  the  mortgagor's  estate,  and  In  consequence, 
as  to  his  estate,  there  was  no  bar.  In  this 
case  the  same  effort  was  made  by  counsel  to 
differentiate  the  case  from  Wood  v.  Good- 
fellow  as  is  made  in  the  case  at  bar,  and  the 
only  difference  between  Hibernla  S.  &  L. 
Society  T.  Herbert  and  the  case  at  bar  is 
that  In  the  former  case  no  administration 
on  the  estate  of  the  mortgagor  bad  been 
taken,  and,  of  course,  no  deficiency  Judgment 
was  asked  for,  and  no  representative  of  the 
deceased  mortgagor  was  a  party  to  the  suit. 
See,  also,  Hibernla  Sav.  &  Ijoan  Society  t. 
Boland  et  al.,  145  Cal.  626,  79  Pac.  365. 

A  grantee  of  mortgaged  premises  may  be 
sued  in  forclosure  without  Joining  the  mort- 
gagor, and  whether  or  not  the  mortgag'^r  be 
Joined  and  a  deficiency  Jndgment  sought,  the 
only  right  of  action  against  tbe  grantee  is 
one  to  secure  a  sale  of  the  mortgaged  premi- 
ses, and  the  application  of  the  proceeds  to 
the  payment  of  the  debt  and  costs.  This 
right  of  action  exists  against  tne  grantee 
as  soon  as  the  debt  falls  due,  and  tbe  statute 
begins  to  run  against  this  right  of  action  at 
tbe  same  time,  and  we  can  see  no  valid  rea- 
son why  it  should  be  interrupted  by  the  death 
of  the  mortgagor.  The  section  relied  on 
(Code  Civ.  Proc.  {  353)  only  purports  to  In- 
terrupt the  running  of  the  statute  as  against 
the  representatives  of  the  deceased.  It  is: 
"If  a  person  against  whom  an  action  may  be 
brought  die  before  the  expiration  of  the  time 
limited  for  the  commencement  thereof,  and 
the  cause  of  action  survive,  an  action  may  be 
commenced  against  bis  representatives  after 
the  expiration  of  that  time,  and  within  one 
year  after  the  issuing  of  letters  testamentary 
or  of  administration."  Tbe  right  of  action 
Is  preserved  as  against  the  representatives 
of  the  deceased  and  not  as  against  others 
who  may  be  necessary  parties  to  tbe  action. 

Appellant  urges  with  much  earnestness  tbe 
hardship  to  a  mortgagee  in  a  case  where  the 
mortgagor  grants  the  mortgaged  property  to 
a  third  person,  and  then  dies,  so  shortly 
before  the  outlawing  of  the  debt  that  no  ad- 
ministration can  be  sectured  before  the  stat- 
ute would  nm  in  favor  of  the  grantee.  He 
argues  that  as  section  726  of  the  Code  of 
Civil  Procedure  permits  but  one  action  to 
recover  a  debt,  or  to  enforce  a  right  secured 
by  a  mortgage,  the  mortgagee  in  such  case 
would  be  obliged  either  to  bring  suit  against 
the  grantee,  and  thus  waive  any  recourse 
against  the  .estate  of  the  mortgagor  for  a 
deficiency,  or  wait  and  take  the  risk  that 
the  grantee  would  plead  the  bar  of  the  stat- 
ute. We  think  this  hardship  more  imaginary 
than  real.  No  reason  occurs  to  us  why  tbe 
mortgagee  may  not  at  once  sue  tbe  grantee, 


and  subsequently,  after  the  issuance  of  letters 
of  administration  on  the  estate  of  the  de- 
ceased mortgagor,  by  amendment  or  supple- 
mental pleadings,  bring  in  the  representatives 
of  tbe  deceased,  and  thus  in-  one  action  secure 
all  the  remedies  to  which  be  may  be  entitled. 

Appellant  also  discusses  the  effect  of  the 
provision  in  the  deed  that  it  was  "subject" 
to  the  mortgage.  We  do  not  see  what  effect 
that  would  have  upon  the  running  of  the 
statute.  Whatever  obligation  such  provision 
imposed  upon  tbe  grantee,  if  any.  It.  was 
mature  and  enforceable  more  than  four  years 
before  the  action  was  brought 

It  is  also  urged  that  the  court  did  not 
find  that  plaintiff  or  its  testator  ever  Iiad 
notice  of  the  execution  of  the  deed.  The 
court  did  find  fully  that  It  was  duly  ac- 
knowledged and  recorded  more  than  five 
years  before  the  action  was  brought,  and  un- 
der FlllpinI  V.  Trobock,  134  Cal.  441,  66  Pac 
687,  this  was  sufficient 

Tbe  Judgment  is  affirmed. 


We  concur: 
£iR,  J. 


HARRISON,  P.  J.;    COOP- 


(3  Cal.  App.  71) 
EXCHANGE  BANK  v.  VEIRS  et  al. 

(Court  of  Appeal,   Third   District   California. 

Feb.  9,  1906.    Iteliearing  Denipd  by 

Supreme  Court  April  9,  1906.) 

1.  Bills  and  Notes— Actions— SurFiciENcr 
OF  Evidence— Pbima  Facie  Case. 

In  an  action  on  notes,  wiiere  plaintiff  prov- 
ed itself  to  be  tlie  owner  and  liolder  of  the  notes, 
showed  a  due  signinj;  and  execution  tliereof  by 
defendant  and  a  delivery  to  plaintiff,  stiowed 
that  the  notes  were  unpaid,  and  placed  them  in 
evidence,  it  made  out  a  prima  facie  case,  and  a 
nonsuit  was  properly  denied. 

[Ed.  Note. — For  cases  In  point,  see  vol.  7, 
Cent  Dig.  Bills  and  Notes,  §  1800.] 

2.  Same— Presumptions— Delivery. 

Where  a  note  was  signed  by  tbe  maker,  it 
is  presumed  that  It  was  delivered  to  tbe  bolder 
before  maturity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  §S  1649-1651.1 

3.  Appeal — Review  of  Faots— Conclusive- 
ness OP  Findinos. 

Where    the    evidence   ot  handwriting   ex- 

gerts  and  others,  on  the  issue  of  tbe  execution 
y  defendant  of  the  note  in  a  suit,  was  in  di- 
rect conflict,  the  finding  of  the  trial  court  on 
tbe  question  will  not  be  disturbed. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; A.  G.  Burnett,  Judge. 

Action  by  the  Exchange  Bank  against  An- 
nie Veirs  and  another.  From  a  Judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  named  appeals.  Af- 
firmed. 

W.  F.  (3owan  and  J.  R.  Leppo,  for  appel- 
lant W.  B.  McConnell  and  J.  A\  Barhom, 
for  respondent 

BUCKLES,  J.  This  is  an  action  to  recover 
on  two  promissory  notes,  one  dated  Jan- 
uary 21,  1901,  for  $200,  and  one  dated  March 
30,  1901,  for  $300,  both  notes  alleged  to  have 
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been  given  by  L.  Ii.'  Vein  and  Annie  Velrs, 
and  payable  to  tbe  Excbange  Bank.  Lk  L. 
Telrs  was  not  served  witb  summons,  person- 
ally or  otberwise,  and  made  no  appearance; 
the  service  of  summons  was  on  Aanle  Velrs, 
solely,  who  appeared  and  answered  for  her- 
self only.  By  her  answer  she  denied  that 
she  signed,  or  authorized  any  one  to  sign, 
the  said  notes,  and  avers  that  she  bad  no 
knowledge  of  the  signing  and  delivery  of 
either  of  tbe  notes  mentioned,  and  also  avers 
that  If  such  notes  were  In  existence  witb 
her  name  appearing  thereon,  that  it  was 
forged  and  that  she  bad  never  in  any  way 
permitted,  or  acknowledged,  or  ratified  the 
signing  or  delivery  of  either  of  the  said  notes, 
and  denied  being  indebted  thereon  to  plain- 
tiff. The  case  was  tried  by  the  court  with- 
out a  Jury.  The  findings  of  the  court  were 
that  both  of  the  said  notes  were  signed  and 
delivered  by  both  of  said  defendants  to  the 
said  Excbange  Bank  In  consideration  of  the 
principal  sum  named  in  each  having  been 
loaned'  by  plaintiff  to  defendants;  that  her 
name  was  not  forged,  but  was  signed  by  ber, 
and  thatshe  authorized  the  delivery  of  the  said 
notes;  and  that  the  signing  and  delivery  there- 
of wereall  known  to  her,  and  done  with  her  au- 
thority and  consent, and  thatshe  signed  ber 
name  as  maker  of  said  note;  that  the  plain- 
tiff was  the  owner  and  holder  of  said  notes, 
and  that  the  demand  prayed  for  is  now  due 
and  unpaid.  When  plaintiff  rested  Its  case, 
defendants  moved  for  a  nonsuit,  which  was 
denied.  Judgment  was  for  the  plaintiff  and 
against  the  appellant  The  appeal  is  from 
the  Judgment  and  from  an  order  denying 
a  new  trial.  Tbe  appellant  attacks  each  one 
of  tbe  findings  on  the  ground  tnat  the  evi- 
dence does  not  Justify  tliem.  Tbe  evidence 
comes  up  in  a  bill  of  exceptions.  There  are 
a  great  many  assignments  of  error  as  to  the 
admission  of  testimony,  but  from  tbe  view 
we  take  of  this  case,  it  will  not  be  necessary 
to  examine  many  of  them. 

Nonsuit:  The  plaintiff  had  proved  Itself 
to  be  tbe  owner  and  holder  of  the  notes;  had 
produced  testimony  tending  to  show  a  due 
signing  and  execution  of  the  notes  by  the 
appellant,  and  delivery  to  It;  that  tbe  notes 
were  due  and  unpaid;  and  placed  said  notes 
in  evidence  and  had  thus  made  out  a  prima 
facie  case.  The  nonsuit  was,  therefore,  prop- 
erly denied.  Does  the  evidence  Justify  the 
findings?  L.  I*  Veirs  and  appellant  Annie 
Veirs  were  living  together  as  husband  and 
wife,  having  been  married  in  1897.  L.  L. 
Veirs  had  been  engaged  in  the  butcher  busi- 
ness In  Santa  Rosa,  and  disappeared  on  No- 
vember 13,  1803,  had  not  been  heard  of  since 
and  was  not  present  at  the  trial,  and  no 
■evidence  Vas  given  by  bim.  There  was  no 
evidence  that  any  one  witnessed  Annie  Veirs 
sign  ber  name  to  either  of  the  notes,  and  she 
was  never  in  the  Exchange  Bank. 

Appellant  was  a  witness  at  the  trial,  tes- 
tified that  she  did  not  sign  the  notes,  and  did 
not  authorize  any  one  else  to  sign  her  name 


thereto,  and  never  saw  either  of  the  notes 
until  shown  to  her  at  tbe  trial  and  never 
beard  of  them  until  suit  was  commenced. 
There  were  at  the  trial  two  expert  witnesses 
on  handwriting,  Carl  Elsenschimel  for  the 
plaintiff,  who  testified:  "I  am  a  profession- 
al examiner  of  forgeries  and  questions  in 
handwriting;  also  professor  of  penmanship 
and  teacher  of  handwriting,  and  in  the  busi- 
ness for  30  years."  Said  he  had  photograph- 
ed and  had  enlarged  Annie  Veirs'  signature, 
admitted  to  be  genuine,  and  also  the  one 
signed  to  tbe  notes,  and  then  declared,  in  his 
opinion,  the  questioned  signatures  to  the  two 
notes  in  suit  to  be  in  the  Handwriting  of  the 
person  who  wrote  the  name  of  Annie  Veirs 
to  the  papers  admitted  to  be  her  genuine 
signature.  In  other  words,  that  the  name  of 
Annie  Veirs  signed  to  tbe  two  notes  sued  on, 
were  not  forged,  but  were  written  there  by 
Annie  Veirs.  This  witness  went  Into  many 
details  as  to  shaping  of  tbe  letters  in  tbe 
name,  and  explained  in  detail  bow  be  reached 
the  conclusion  that  the  signatures  were  both 
genuine:  that  is,  made  by  the  same  luind 
which  wrote  the  name  where  it  is  admitted 
to  have  been  written  by  ber.  Many  objec- 
tions were  made  to  tbe  testimony  of  tbis  wit- 
ness, but  we  think  that  the  rulings  of  the  court 
were  correct  in  each  instance.  Tbe  defend- 
ant called  as  her  expert  witness  on  hand- 
writing Theodore  Kytka,  of  San  Francisco, 
and  presumably  all  parties  were  satisfied  as 
to  his  qualifications,  for  he  was  not  asked 
to  state  tbem.  This  witness  went  into  detail 
as  to  the  making  of  the  letters  In  tbe  name 
Annie  Veirs  as  signed  to  the  two  notes  and 
as  signed  to  other  exhibits  which  were  ad- 
mitted to  contain  ber  genuhlne  signature, 
and  also  gave  testimony  as  to  pecuUarltlN  in 
L.  L.  Veirs'  signature.  He  nowhere  says  tlie 
name  Annie  Veirs  signed  to  the  two  notes 
was  not  signed  by  ber,  but  such  is  reasonably 
inferred  from  what  he  says  about  the  shap- 
ing of  the  letters  and  so  forth.  Here  we 
have  two  experts  with  doubtless  the  same 
degree  of  learning  and  ability  in  their  pro- 
fession, having  submitted  to  tbem  tbe  same 
thing,  and  each  declaring  in  favor  of  tbe 
tbcoiy  held  by  the  side  by  whom  he  was 
called.  The  evidence  given  by  each  may  or 
may  not  be  entitled  to  ei^ual  weight,  but  that 
is  a  question  for  the  trial  court  who  observed 
tbem  upon  the  witness  stand.  To  say  tbe 
least,  the  testimony  of  these  two  professional 
experts  creates  a  most  substantial  confilct 
in  tbe  evidence  In  the  vital  point  in  the  case, 
and  the  lower  court  seems  to  have  determined 
the  matter  according  to  the  evidence  of 
Elsenschimel.  The  notes,  with  other  papers 
and  notes  bearing  the  defendant's  signature, 
some  admitted  to  be  genuine  and  many  others 
claimed  to  be  forgeries,  used  at  the  trial 
lelow,  are  before  us,  would  not  warrant  us 
In  saying  the  conclusions  reached  were  er- 
roneous. The  learned  trial  Judge  made  an 
inspection  and  comparison  of  the  signatures, 
and,  in  bis  opinion,  says  on  tbis  iK>iQt  Castor 
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v.  Berngtein  (Cal.  App.)  84  Pac.  244:  "The 
decisive  circumstance,  in  my  mind,  Ijowever, 
Is  the  appearance  of  the  signature  itself.  I 
cannot  resist  the  conclusion  that  Annie  Veira 
wrote  her  name  as  it  appears  on  the  notes  in 
controversy.  The  peculiarities  of  her  hand- 
writing, in  my  Judgment,  are  manifest  Ev- 
ery time  it  is  examined,  the  conclusion  la 
strengthened  that  no  other  hand  than  tiers 
wrote  it  It  might  be  difficult  to  properly 
analyze  this  conviction  so  as  to  be  entirely 
satisfactory  to  those  entertaining  a  different 
opinion,  but  It  Is  the  result  of  careful  ex- 
amination of  all  the  evidence  presented  dur- 
ing the  trial."  If  Annie  Veirs  signed  these 
notes^  as  the  court  found  that  she  did,  then 
the  presumption  that  she  delivered  them,  aft- 
er signing,  to  her  husband  to  be  delivered  to 
the  bank  is  not  overcome.  There  is  a  pre- 
sumption that  a  note  was  delivered  to  the 
holder  thereof  before  its  maturity  Edward 
on  Bills  and  Promissory  Notes,  188;  Daniels 
on  Negotiable  Instruments,  {  65  (^  Ed.) 

There  were  many  other  witnesses,  business 
men,  who  had  a  large  experience  in  compar- 
ing handwriting,  and  passing  upon  the  same, 
testified  on  both  sides,  some  that  the  signature 
on  the  notes  was  genuine,  and  others  with 
equal  experience  who  testified  that  such  sig- 
natures were  not  made  by  Annie  Veirs.  But 
whether  the  appellant's  name  was  signed  by 
her  own  hand  to  these  notes,  or  was  put 
there  by  her  husband,  and  without  her  knowl- 
edge, authorization,  or  consent,  we  are  pre- 
cluded from  saying  because  of  the  well-set- 
tled rule  that  where  there  is  a  substantial 
conflict  In  tbe  evidence,  the  appellate  court 
will  not  disturb  the  judgment  of  the  lower 
court  Under  this  rule  we  are  bound  to  hold 
the  evidence  sufficient  to  support  the  findings, 
and  as  the  findings  uphold  tt^e  judgment,  we 
must  affirm  the  some. 

Judgment  and  order  affirmed. 


We  concur : 
UN,  J. 


CHIPMAN,  P.  J.;  McLAUOH- 


(3  Cal.  App.  SO) 

PEOPLE  V.  DARK. 

(Court  of  Appeal,   Third  District,  California. 

Feb.  8,  1906.    Rehearing  Denipd  by 

Supreme  Court  April  9,  1906.) 

1,  Rape— Evidence— Sufficiency. 

Where,  In  a  prosecution  for  statutory  rape, 
the  corpus  delicti  was  established  by  independent 
evidence,  defendant's  admissions,  including  a 
statement  that  he  could  go  to  prosecutrix's  bed- 
room and  have  intercourse  there  with  her  at  any 
time  without  her  parents  hearing  him  or  having 
knowledge  of  the  fact,  were  sufficient  to  sustain 
a  conviction.  ' 

[Kd.  Note. — For  cases  in  point  see  vol.  42, 
Cent.  Dig.  Rape,  §S  71-77.] 

2.  Witnesses— Cboss-Examination— Scope. 

Where,  in  a  prosecution  for  rape,  the  direct 
examination  of  a  witness  was  confined  to  dec- 
larations made  by  defendant  In  witness'  pres- 
ence, a  question  calling  for  her  opinion  touch- 


ing defendant's  guilt  was  not  proper  cross-ex- 
amination. 

[Ed.  Note. — For  cases  In  point  see  vol.  50, 
Cent  Dig.  Witnesses,  §§  949-954.] 

3.  Same— Redirect  Examin.\tion. 

Where,  in  a  prosecution  for  rape,  prosecu- 
trix was  cross-examined  with  reference  to  her 
first  charging  another  with  the  offense,  she  was 
properly  allowed,  on  redirect  examination,  to 
explain  her  reasons  for  so  doing. 

[Ed.  Note. — For  cases  in  point  see  vol.  50, 
Cent.  Dig.  Witnesses,   f   1000.] 

4.  Criminal  Law— Evidence— Relevancy. 

In 'a  prosecution  for  rape,  evidence  of  tbe 
trend  of  the  argument  of  the  district  attorney 
on  a  former  trial,  for  the  purpose  of  showing  a 
change  of  theory  by  the  prosecution,  was  irrele- 
vant. 

Appeal  from  Superior  Court  Mendocino 
County ;  J.  Q.  White,  Judge. 

Wert  Darr  was  convicted  of  rape,  and  be 
appeals.    Affirmed. 

Thomas,  Pemberton  &  Thomas,  for  appel- 
lant U.  S.  Webb,  Atty.  Gen.,  and  Robert 
Duncan,  DIst  Atty.,  for  the  People. 

McLAUGHUN,  J.  The  defendant  stands 
convicted  of  rape  upon  a  girl  13  years  of  age. 
He  appeals  from  the  judgment  and  from  tbe 
order  denying  his  motion  for  a  new  trial. 

His  principal  contention  is  that  there  was 
no  evidence  to  warrant  the  verdict  of  the 
jury.  After  a  careful,  painstaking  examina- 
tion and  analysis  of  the  evidence  contained  in 
the  record  we  are  convinced  that  it  is  suffi- 
cient to  support  the  verdict  and  judgment 
That  some  person  committed  rape  on  this 
mere  child  is  evidenced  by  the  birth  of  a  son 
when  she  was  but  one  month  over  14  years 
of  age.  And  we  think  the  admissions  of  the 
defendant  clearly  point  to  htm  as  tbe  man 
who  committed  the  particular  act  upon  which 
the  prosecution  elected  to  rely.  His  rehears- 
al of  the  conversation  with  Pendegast  is  very 
damaging,  and  his  story  touching  statements 
made  to  members  of  the  family  and  in  the 
presence  of  the  officers  dovetails  with  other 
evidence  in  the  same  behalf.  In  fact  bis 
testimony  confirms  that  given  by  most  of  the 
witnesses  to  whom  he  proclaimed  his  responsi- 
bility for  the  ruin  of  this  unfortunate  child. 
He  differs  with  some  of  them,  but  in  no  in- 
stance does  he  deny  having  had  conversations 
with  the  witness  for  the  prosecution  whose 
testimony  as  to  admissions  he  disputes.  On 
the  main  vital  fact  there  is  a  sharp  conflict 
but  in  designation  of  times  and  places,  and 
in  minor  details  of  the  conversations,  his 
testimony  Is  strikingly  corroborative  of 
theirs.  The  explanations  offered  to  excuse 
the  admissions  not  denied  by  him  are  far 
from  satisfactory.  Having  admitted  that  he 
was  at  her  bedroom  window,  and  that  he 
opened  tbe  window  and  placed  a  stick  under 
it,  the  jury  were  not  bound  to  accept  his 
version  of  what  subsequently  transpired. 
They  were  authorized  to  believe  that  he 
spoke  from  experience,  and  to  accept  the 
verity  of  bis  boast  that  he  could  go  to  that 
bedroom  and  have  intercourse  with  the  prose- 
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cutrix  at  any  time,  without  ber  parents  bear- 
ing blm,  or  baviug  knowledge  of  tbe  fact.  It 
la  said  tbat  tbese  admissious  were  tbe  mere 
moutblngs  of  a  drunken  prevaricator.  But 
many  of  tbem  were  made  wben  be  was  sober, 
and  tbe  corpus  delicti  baving  been  estaliUsb- 
ed  by  Independent  evidence,  sucb  admissious 
alone  were  sutScient  to  prove  guilt.  It  la 
dlfbcult  to  imagine  bow  an  Innocent  man, 
even  when  druuk,  could  confess  an  Infamy 
branding  bim  as  tbe  author  of  lasting  sorrow, 
ruin,  and  shame  to  this  child.  And  it  is  still 
more  difficult  to  conceive  bow  any  man,  in 
bis  cups  or  otherwise,  could  so  closely  connect 
bis  maudlin  story  with  surrounding  circum- 
stances and  incriminating  evidence  unless 
there  was  a  modicum  of  truth  in  what  be 
said.  But  be  that  as  it  may,  it  Is  dangerous 
to  boast  of  bestial  and  shameless  acts,  to  tbe 
commission  of  which  the  law  attaches  a  pen- 
alty. Many  have  gone  to  tbe  gallows  to 
forfeit  a  life  for  a  life  through  tbe  medium 
of  tbeir  own  admissions,  and  we  can  see  no 
reason  why  such  evidence  should  not  be  as 
potent  In  cases  where  the  punishment  is  less 
severe,  though  In  tbe  sight  of  heaven  tbe 
crime  is  more  atrocious. 

yVe  do  not  think  there  was  error  In  the  rul- 
ings made  during  the  examination  of  Jurors  on 
their  voir  dire.  Argument  to  a  Jury  Is  sanction- 
ed by  law,  and  tbe  probable  or  possible  effect 
of  tbat  which  tbe  law  sanctions  is  hardly  a 
legitimate  subject  of  Inquiry  in  determining 
tbe  qualifications  of  a  Juror. 

We  will  notice  only  those  assignments  of 
error  relating  to  tbe  admissibility  of  evidence, 
which  were  deemed  worthy  of  notice  in  the 
briefs  and  argument  The  objection  to  the 
question  asked  Mrs.  Dearborn  on  cross-exami- 
nation was  properly  sustained.  The  direct 
examination  of  this  witness  was  confined  to 
declarations  made  by  the  defendant  In  her 
presence.  Her  expression  of  opinion  touch- 
ing defendant's  guilt  was  not  germane  to  such 
Inquiry.  There  was  no  error  In  permitting 
tbe  prosecutrix  on  redirect  examination  to 
explain  ber  reasons  for  first  charging  Harry 
Docker  with  the  offense.  This  matter  was 
gone  into  on  cross-examination,  as  tending  to 
discredit  ber  testimony,  and  hence  explana- 
tions were  in  order  and  were  perfectly  legiti- 
mate. Tbe  father  was  asked  on  cross-exam- 
ination touching  bis  presence  at  a  former 
trial,  and  bis  knowledge  of  tbe  trend  of  tbe 
argument  then  and  there  made  by  the  district 
attorney.  The  real  object  of  this  line  of  ques- 
tions was  to  place  before  tbe  Jury  portions 
of  sucb  argument  seemingly  Inconsistent  with 
tbe  theory  of  the  prosecution  in  the  trial  then 
pending.  Sucb  evidence  was  both  irrelevant 
and  Incompetent  Even  the  shrewdness  and 
ingenuity  displayed  by  counsel  In  leading  up 
to  and  framing  the  questions  could  not  make 
sucb  evidence  admissible  as  bearing  on  tbe 
animus  of  the  witness.  It  bad  nothing  to 
do  with  tbe  question  of  animus,  which  bad 
been  fully  exploited  in  other  parts  of  the 
cross  examination.    There   was  no  error   in 


refusing  the  requested  Instruction  relatlns 
to  tbe  duty  of  each  individual  Juror.  People 
v.  Perrj",  144  Cal.  755,  78  Pac  284:  People 
T.  Rodley,  131  Cal.  250,  63  Pac.  351.  The 
charge  of  tbe  court  fully,  clearly  and  fairly 
stated  tbe  law  to  the  Jury.  The  district  at- 
torney was  not  guilty  of  misconduct  calling 
for  reversal.  It  would  have  been  better  bad 
the  prosecuting  officer  been  more  careful,  but 
we  cannot  say  that  he  so  far  forgot  himself  as  to 
inject  reversible  error  into  a  record  otherwise 
clear.  Besides,  the  court  gave  a  pointed  in- 
struction referring  directly  to  tbe  objection- 
able remarks,  and,  under  tbese  circumstances, 
no  barm  could  have  resulted  to  appellant 
Other  errors  assigned  and  argued  have  been 
examined,  but  It  could  serve  no  uieful  pur- 
pose to  leugtlien  this  opinion  by  referring  to 
each  of  tbem.  It  Is  enough  to  say  that  there 
is  no  prejudicial  error  in  the  record. 
The  Judgment,  and  order  are  atUrmed. 


We    concur: 
KLES,  J. 


CUIPMAN,    P.    J.;    BUC- 


(3  Cal.  A.  47> 
All  GETT  v.  CARR  et  aL 

(Court  of  Appeal,  Third   District,  California. 
Feb.  8,  iaoo.> 

1.  Appeal — Review  of  Facts — Pbesokptiosb 
IN  Favob  of  Finding. 

Where  the  evidence  introduced  on  tbe  trial 
was  coiitlicling,  the  appellate  court  will  in- 
dulge every  intendment  in  support  of  the  ver- 
dict by  assuming  tbe  truth  of  tbe  evidence  tend- 
ing to  8upi)urt  it. 

lEd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.   Dig.   Appeal  and  Error,  {f  3tKi5-3tM3.] 

2.  Patuent — Evidence — Sufficiencz. 

In  an  action  on  an  account  stated,  evidence 
held  sufficient  to  sustain  a  finding  for  plaintiff 
on  tbe  pica  of  payment  iiiterposed  by  defend- 
ants. 

Appeal  from  Superior  Court,  Trinity  Coun- 
ty;   J.  W.  Bartlett  Judge. 

Action  by  Ab  Gett  against  Mary  B.  Carr 
and  another.  From  a  Judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendants appeal.    Affirmed. 

William  C.  BIssell,  for  appellants.  D.  t. 
Hall  and  H.  R.  Given,  for  respondent 

McLaughlin,  J.  The  defendants  prose- 
cute this  appeal  from  a  Judgment  against 
them  and  from  the  order  denying  their  motion 
for  a  new  trial.  The  action  Is  based  on  two 
accounts  stated.  One  of  tbese  accounts  was 
stated  with  plaintiff  and  tbe  other  with  one 
Ah  Teet,  for  whom  plaintiff  acted  in  making 
tbe  settlements  hereinafter  referred  to.  The 
'Statement  of  the  accounts  was  admitted,  and 
the  principal  question  presented  involves  the 
sufficiency  of  tbe  evidence  to  sustain  the  ver- 
dict on  the  issue  of  payment  The  evidence 
was  conflicting,  and  in  stating  tbe  substance 
thereof  we  will,  as  In  duty  bound  under  well- 
settled  rules,  indulge  every  Intendment  In  sup- 
port of  tbe  verdict  by  assuming  tbe  truth  of 
evidence  tvudlug  to  support  it. 


Digi-tized  by 


Google 


OaL) 


AH  GETT  V.  CAR& 


459 


The  testimony  of  plaintiff  shows  that  he 
bad  been  working  In  the  mine  owned  by  de- 
fendants for  many  years  and  bad  made  re- 
peated settlements  with  them.  Up  to  the 
time  of  the  settlement  out  of  which  this  con- 
troversy arose,  he  bad  never  given  nor  been 
requested  to  give  a  receipt  All  previous 
settlements  bad  been  made  at  bis  cabin  near 
the  mine.  He  and  his  assignor,  one  Ah  Teet, 
had  been  working  in  the  mine  for  some  time, 
and  plaintiff,  acting  for  both,  as  he,  admitted- 
ly, bad  authority  to  do,  was  Insisting  on  a 
settlement  Contrary  to  the  unvarying  cus- 
tom which  bad  been  followed  for  years,  be 
was  told  to  bring  bis  book  to  the  Carr  house, 
where  the  settlement  would  be  made.  When 
he  reached  the  house  the  defendant  Mary 
EI.  Carr,  ber  son. Charles  and  liephew  Homer 
Bobbins  were  there.  As  he  went  In,  Robblns 
left  the  bouse  for  the  ostensible  purpose  of  fil- 
ing Bomesaws.  Mr^  Carr  remained  inberbed- 
room,  and  plaintiff  and  Charles  Carr  were 
seated  near  a  table  in  the  dining  room.  A 
settlement  of  both  accounts  was  reached  and 
the  amount  due  to  each  of  the  Chinamen 
agreed  upon.  The  plaintiff  was  then  request- 
ed to  sign  receipts,  which  were  written  In  a 
memorandum  book  carried  by  Charles  Carr. 
The  request  was  unusual,  but  plaintiff  signed 
both  receipts.  Immediately  after  this  was 
done,  Charles  Carr  left  the  bouse  and  re- 
mained outside  for  awhile.  Upon  his  re- 
turn be  procured  a  sack  of  coin  from 
his  mother  and  counted  out  the  two  sums 
previously  agreed  upon,  at  the  same  time 
saying  to  plaintiff,  "that  is  your  money." 
Thereupon,  and  before  plaintiff  had  touched 
the  money  which  was  lying  on  the  table,  a 
masked  robber  with  a  pistol  appeared  in  the 
doorway  and  said  it  was  bis  money.  The 
plaintiff  attempted  to  escape  from  the  house, 
but  was  kicked  back  by  the  intruder,  where- 
upon be  sought  refuge  in  Mrs.  Carr's  bed- 
room. During  bis  stay  in  the  bedroom  he 
heard  two  shots  outside  of  the  house.  When 
the  plaintiff  came  back  Into  the  dining  room 
he  asked  for  his  money,  but  was  told  that  the 
robber  bad  taken  it,  and  asked  what  be  was 
going  to  do  about  it  The  equanimity  dis- 
played under  conditions  calculated  to  create 
great  excitement  was  remarkable.  There  was 
no  commotion  other  than  that  made  by  the 
Chinaman,  who  was  up  on  a  bed  endeavoring 
to  make  bis  escape  through  a  window.  A 
gun  was  hanging  in  the  corner  of  the  dining 
room,  but  Charles  Carr  made  no  attempt  to 
use  it  or  pursue  the  robt>er.  The  shots  out- 
side apparently  created  no  apprehension  for 
the  safety  of  Robbius  in  the  mind  of  either 
aunt  or  cousin.  Mrs.  Carr  remained  in  ber 
bedroom,  Cbarles  stayed  In  the  bouse,  while 
Robblns  says  be  was  filing  saws  in  tbe  black- 
RmitU  shop,  and  paid  no  attention  to  the  shots 
wbk-h  he  heard  up  near  tbe  house.  Two 
dogs,  usually  clamorous  when  strangers  ap- 


peared, made  no  noise,  and  the  serenity  of 
none  save  plaintiff  was  seriously  disturbed. 
After  the  lapse  of  several  minutes  Cbarles 
Carr  rang  a  bell,  and  Robblns,  thinking  he 
had  received  a  belated  summons  to  tbe  din- 
ner which  his  aunt  had  no  apparent  Intention 
of  preparing,  came  up  to  tbe  house.  There  Is 
some  evidence  to  show  tbat  the  custom  ob- 
taining in  that  household  did  not  include  a 
midday  meal  unless  the  men  were  working. 
The  defendant  Charles  Carr  and  bis  mother 
contradict  tbe  plaintiff  in  some  important 
particulars,  but  on  tbe  main  fact  as  to  tbe  re- 
ception of  the  money  by  plaintiff  the  circum- 
stances narrated  by  them  support  the  ver- 
sion of  plaintiff,  who  says  the  money  was  ly- 
ing on  the  table.  They  say  nothing  about  tbe 
robber  rifling  tbe  pockets  of  plaintiff  or  tak- 
ing tbe  money  from  bis  hands.  It  was  not 
scattered  on  the  floor,  and  bis  conduct  does 
not  bear  out  the  theory  tbat  he  calmly  re- 
placed it  on  the  table  from  which  the  thief 
"scooped"  It  with  both  hands.  A  constable 
came  from  WeavervUle,  and  was  met  by  the 
dogs  barking  loudly  as  be  approached  tbe 
Carr  bouse.  Tbe  Carrs  displayed  no  anxiety 
for  tbe  apprehension  of  the  robber  and  mani- 
fested no  interest  in  the  quest  being  made  by 
the  officer.  The  action  of  the  robber  in  fir: 
ing  two  shots  was  strange  and  unusual. 
Robbers  usually  resort  to  tbe  use  of  fire- 
arms only  when  necessity  compels  such 
course.  Noise  invites  attention,  and  this  they 
do  not  crave.  True,  the  shots  scared  the 
frightened  plaintiff  from  tbe  window,  but  this 
was  possibly  a  mere  coincidence.  The  ap- 
pearance of  tbe  masked  individual  at  tbe 
opportune  moment  was  another  strange  co- 
incidence, but  unfortunately  for  defendants, 
there  is  testimony  to  show'  tbat  he  appeared 
on  the  scene  a  trifle  before  tbe  money  had 
passed  to  tbe  plaintiff.  Tbe  officer  followed 
the  course  pointed  out  as  that  taken  by  tbe 
robber  and  found  tracks  leading  down  to 
tbe  not  distant  river.  There  tbe  tracks  turn* 
ed  into  a  gulch  leading  up  to  the  rear  of  the 
cow  bam,  and,  by  a  third  coincidence,  tbe 
Chinaman  saw  Robblns  coming  from  the  di- 
rection of  tbe  barn  when  summoned  by  the 
I>ell.  It  would  consume  time  and  space 
to  no  purpose  if  analysis  of  the  evi- 
dence was  continued  further.-  It  is  sufficient 
to  say  that  there  is  evidence  sufficient  to  sus- 
tain the  verdict 

Nor  could  It  serve  any  useful  purpose  to 
discuss  the  Interesting  and  intricate  questions 
presented  in  appellant's  brief.  The  whole 
field  of  inquiry  can  be  covered  by  the  state- 
ment that  the  evidence  objected  to  was  a  part 
of  res  gestte,  and  was  admissible  on  tbe 
general  issue  of  payment  We  find  no  error 
in  giving  or  refusing  instructions. 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUO 
KLES,  3. 
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(3  Cal.  App.  39) 

In  re  BOUTSSOITS  ESTATE. 
(Court  of  Appeal,  First  District,  California. 
Feb.  7,  1906.) 
L  Appeai,  and  Ebrob—Pbesumptions— Bub- 
den  OF  SlIOWINO  Erbob. 

The  action  of  a  court  In  vacating  its 
former  decision  in  the  same  cause  will  be  pre- 
Bumed  regular  and  correct,  and  a  person  com- 
plaining of  such  an  order  must  show  affirma- 
tively that  it  is  erroneous. 

[Ed.  Note. — For  cases  in  point,  see  voL  3, 
Cent.  Dig.  Appeal  and  Error,  §  3C70.] 

2.  Administbatobs  —  Appointment  —  JoBis- 

DICTION. 

Where  the  court  refuses  to  admit  _  a  will 
to  probate,  it  cannot  appoint  an  adminiistrator 
with  the  will  annexed,  nor  can  it  appoint  an 
administrator,  unless  the  proceedings  are  in  con- 
formity with  the  steps  prescribed  in  cases  of 
Intestacy. 

3.  Appeai,  and  Ebrob— Presumptions. 

Where,  on  appeal  from  an  order  vacating 
an  order  appointing  an  administrator,  the  rec- 
ord does  not  show  that  the  clerk  had  set  a  day 
for  the  hearing  of  appellants  petition  to  be  ap- 
pointed administrator,  or  whether  there  was 
any  proof  that  the  notice  required  by  Code 
Civ.  Proc.  i  1373,  had  been  given,  it  will  be 
presumed  that  the  court  found  that  there  was 
no  notice,  so  that  its  action  in  vacating  the 
appointment  was  proper. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Kerrigan. 
Judge. 

Application  for  probate  of  tbe  alleged  last 
will  and  testament  of  Paul  Bouyssou,  de- 
ceased. Tbe  application  was  denied  on  ob- 
jections of  Alexandre  Yayssie,  and  from  an 
order  granting  a  motion  to  vacate  an  order 
appointing  an  administrator,  Jean  Bouyssou 
appeals.  '  Affirmed. 

Pbillip  I.  Manson  and  Lucius  L.  Solomons, 
for  appellant.  Jacob  Samuels,  for  respond- 
ent 

HARRISON,  P.  3.  The  appeal  herein,  as 
stated  In  the  notice  of  appeal,  is  from  th6 
order  "vacating  and  setting  aside  tbe  order 
refusing  probate  of  tbe  will  of  tbe  above- 
named  decedent,  and  appointing  Jean  Bouys- 
sou administrator  of  the  estate."  Upon  the 
motion  of  the  respondent  tbe  appeal  from 
the  order  vacating  the  order  refusing  probate 
to  tbe  will  was  heretofore  dismissed  (82  Pac. 
lOOC),  leaving  for  consideration  only  the  ap- 
peal from  the  order  vacating  the  appointment 
of  the  administrator.  The  order  itself  is  set 
forth  in  the  bill  of  exceptions  as  follows: 
"Motion  to  vacate  order  refusing  probate  of 
will  and  appointing  administrator  granted." 
But  the  bill  of  exceptions  does  not  set  forth 
or  show  any  of  the  proceedings  upon  which 
the  appointment  of  the  administrator  was 
based,  except  that  it  appears  therefrom  that 
when  the  will  was  filed  for  probate  the  ap- 
pellant filed  a  petition  "for  the  probate  of 
said  will  and  the  issuance  to  him  of  letters 
of  administra'tlon  on  tbe  estate  with  the  will 
annexed";  that  a  printed  copy  of  a  notice 
fixing  a  day  for  the  bearing  of  said  petition 


was  received  by  the  respondent  through 
tbe  mail;  and  that  on  the  day  so  fixed  the 
will  was  denied  probate  and  tbe  appellant 
appointed  administrator. 

In  dismissing  tbe  appeal  from  tbe  other 
portion  of  the  order  we  said:  "The  proceed- 
ings for  the  appointment  of  an  administrator 
of  the  estate  of  a  deceased  person  and  for 
admitting  the  will  to  probate  are  entirely 
distinct,  and  are  conducted  upon  different 
lines  of  procedure.  Tbe  appointment  of  an 
administrator  with  the  will  annexed  is  to  be 
made  in  the  manner  as  provided  for  tbe 
granting  of  letters  in  cases  of  intestacy." 
That  motion  having  been  made  upon  tbe 
ground  that  the  order  was  not  an  appealable 
order,  we  wore  not  called  upon  to  examine 
tbe  record  for  the  purpose  of  determining 
the  propriety  or  correctness  of  the  action  of 
'the  superior  court  In  maUIng  it  Error  is 
never  to  be  presumed;  and  upon  an  appeal 
from  an  order  or  Judgment  of  the  Superior 
court  every  presumption  will  be  Indulged 
in  support  of  such  judgment  or  order.  It 
is  always  incumbent  upon  the  appellant  to 
show  affirmatively  that  the  order  or  Judgment 
from  which  be  has  appealed  is  erroneous; 
and  in  the  absence  of  any  showing  of  error 
the  action  of  the  superior  court  will  be  affirm- 
ed. Estate  of  Bates,  105  Cal.  646.  38  Pac 
941.  As  the  superior  court  denied  probate  to 
the  will,  it  was  not  authorized  to  appoint 
an  administrator  with  the  will  annexed;  nor 
was  it  authorized  to  appoint  an  administrator 
unless  the  proceedings  therefor  were  in  con- 
formity with  tbe  steps  prescribed  in  cases 
of  intestacy.  The  record  herein  does  not 
show  that  the  clerk  had  set  a  day  for  tbe 
hearing  of  the  appellant's  petition  to  be 
appoUited  administrator,  or  whether  there 
was  any  proof  that  notice  thereof  bad  been 
^Iven  by  posting  as  required  by  section  13T3, 
Code  of  Civil  Procedure;  and  for  tbe  pur- 
pose of  sustaining  the  order  appealed  from 
it  may  be  assumed  that  tbe  absence  of  such 
notice  was  presented  to  the  court,  or  that 
tbe  court  ascertained  that  fact  by  Its  own 
inspection  of  the  records  in  the  proceeding. 
If  BO,  it  necessarily  held  that  it  was  with- 
out jurisdiction  to  make  the  appointment, 
and  very  properly  set  aside  Its  order  there- 
for. See  People  v.  Greene,  74  Cal.  400,  16 
Pac.  19T,  5  Am.  St  Rep.  448.  That  the  ac- 
tion of  a  court  in  vacating  Its  former  deci- 
sion in  tbe  same  cause  will  be  presumed  to 
have  been  regularly  performed  and  to  be 
correct.  In  the  absence  from  tbe  record  of 
any  showing  of  error,  see  Ingerman  t. 
Moore,  90  Cal.  410,  27  Pac.  306,  25  Am.  St 
Rep.  138:  Paige  v.  Roedlng,  98  Cal.  388, 
31  Pac.  264;  Von  Schmidt  v.  Von  Schmidt 
104  Cal.  547,  38  Pac.  301. 

The  order  of  tbe  court  vacating  Its  previ- 
ous order  appointing  tbe  appellant  admlnl» 
trator  is  affirmed. 

We  concur:    COOPER,  J.;    HALL,  J. 
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<S  Cal.  App.  41) 

PEOPLE  y.  PLANNEKT. 

(Oonrt  of  Appeal,  First  District,  California. 
Feb.  7,  1906.) 

1.  Labcent— Evidence— SuFTiciENCT. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  grand  larceny  committed  by  stealing  a 
scarf  pin  from  the  person  of  another. 

2.  Cbiminai.  Law— Evidence— Depositions- 
Grounds  OP  Admission- Absence  of  Wit- 
ness. 

Under  Pen.  Code,  |  886,  providing  that 
when  a  witness  has  Ijeen  examined  before  the 
committing  magistrate,  and  his  testimony  has 
been  talcen  down  in  question  and  answer  in  the  | 
presence  of  defendant,  who  has  •  cross-esamined 
or  had  an  opportunity  to  cross-examine  him, 
the  deposition  of  such  witness  may  be  read,  on 
its  being  shown  that  the  witness  "cannot  with 
due  diligence  be  found  within  the  state,"  the 
people,  on  the  trial  of  accused,  are  entitled  to 
read  the  deposition  of  a  witness  taken  in  com- 
pliance with  the  statute,  where  such  witness 
cannot  with  due  diligence  be  found  withfn 
the  state,  although  they  did  not  move  the  com- 
mitting magistrate  to  put  the  witness  under 
bonds  to  secure  his  appearance,  in  pursuance 
of  Pen.  Code,  $  879. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {§  1233,  1234.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco:  William  P.  Law- 
lor.  Judge. 

William  Flannery  was  convicted  of  grand 
larceny,  and  appeals.    Affirmed. 

J.  J.  Onllfoyle,  for  appellant  D.  S.  Webb, 
Atty.  Gea,  for  the  People. 

HALU  J.  Defendant  was  convicted  of  the 
crime  of  grand  larceny,  and  appeals  from  tbe 
judgment  and  tbe  order  denying  bis  motion 
for  a  new  trial. 

He  was  charged  with  stealing  a  diamond 
pin  from  the  person  of  Walter  N.  Kelly. 
The  only  grounds  urged  for  a  reversal  are 
that  the  evidence  is  insufficient  to  Justify 
the  verdict,  and  that  the  court  erred  In  al- 
lowing the  deposition  of  one  L.  R.  Sargent, 
taken  at  tbe  examination  of  the  defendant 
before  the  committing  magistrate,  to  be  read 
at  the  trial.  The  evidence  in  the  record 
strongly  tends  to  show  that  defendant  stole 
tbe  diamond  pin  from  Kelly.  Kelly  and  bis 
friend.  Lieutenant  L.  R.  Sargent,  were  re- 
turning from  a  visit  to  the  U.  S.  S.  New  York, 
and  boarded  a  car  of  the  Sutter  street  line. 
Kelly  took  a  position  on  tbe  front  platform, 
with  bis  back  to  the  front  door.  When  near 
Powell  street  defendant  and  three  other  men 
got  on  the  car,  which  was  then  quite  crowd- 
ed. Defendant  took  a  position  directly  in 
front  of  Kelly,  and  placed  bis  left  arm,  upon 
which  he  carried  an  overcoat,  against  Kel- 
ly's breast,  and  kept  it  there  until  the  car 
approached  Taylor  street,  when  he  said, 
"Excuse  me,  I  will  go  inside,"  and  passed 
into  the  car.  Kelly  at  once  placed  his  hand 
to  his  scarf,  and  foimd  that  his  diamond  pin, 
which  he  had  felt  of  and  found  in  its  place 
Just  before  boarding  the  car,  was  gone. 
Kelly  followed  tbe  defendant,  who  passed 
tbrongta  the  car  and  immediately  jumped  off, 


Kelly  and  Sargent  followed,  and  Kelly  taxed 
defendant  with  the  theft  They  were  then 
Joined  by  the  other  three  men,  who  had 
boarded  the  car  with  the  defendant  De- 
fendant finally  offered  to  take  up  a  subscrip- 
tion among  bis  friends  and  pay  for  tbe  pin, 
but  tbe  episode  finally  ended  in  a  flgbt 
Shortly  after  Kelly  examined  carefully  his 
scarf,  and  found  that  some  cotton  in  the 
makeup  of  tbe  scarf  had  been  pulled  tbrough 
wnere  the  pin  (it  was  a  screw  stud)  had  ap- 
parently been  pulled  out  of  tlie  scarf.  The 
matter  particularly  urged  is  that  It  Is  not 
shown  that  the  pin  was  In  place  at  any  time 
subsequent  to  tbe  time  when  Kelly  felt  it 
Just  before  boarding  tbe  car  near  tbe  water 
front;  but  we  think  the  Jury  were  amply 
justified  in  believing  that  It  remained  In  its 
proper  place  until  it  was  deftly  removed  by 
defendant. 

As  to  the  alleged  error  in  allowing  the  dep- 
osK^lon  of  tbe  witness  Sargent  to  be  read, 
it  is  now  urged  that  it  was  not  shown  that 
he  was  but  of  the  state  at  the  time  of  the 
trial,  or  could  not  with  due  diligence  be  found 
within  the  state.  An  examination  of  tbe  rec- 
ord, however,  discloses  that  the  real  point 
of  tbe  objection  made  to  tbe  reading  of  the 
dei)osltion  was  that  tbe  prosecution,  after 
learning  from  the  testimony  of  Sargent  taken 
at  the  examination,  that  he  expected  to 
leave  for  Chile  in  a  few  days  with  his  ship, 
the  United  States  steamship  New  York,  did 
not  move  the  magistrate  to  place  him  under 
bonds  to  appear  and  testify  at  the  trlaL  It 
was  shown  that  Sargent  gave  his  testimony 
before  tbe  magistrate  September  27,  1904, 
and  left  with  his  ship  the  following  Monday, 
and  that  tbe  ship  was  bound  for  Valparaiso, 
Chile,  and  that  Sargent  did  not  expect  to 
return  to  California  until  the  following 
March.  The  trial  took  place  in  November, 
1904;  and  throughout  the  discussion  that 
took  place  between  tbe  court  and  counsel  it 
seems  to  have  been  conceded  that  Sargent 
was  out  of  the  state  and  had  been  ever  since 
the  cause  had  been  set  for  trial.  As  before 
stated,  the  real  point  of  the  objection  was 
that  the  prosecution  had  not  caused  the  wit- 
ness to  be  put  under  bonds  to  appear  at  tbe 
trial.  The  colloquy  between  the  court  and 
defendant's  counsel  ended,  as  follows :  "The 
Court:  Your  objection  narrows  down,  then, 
to  the  point  that  this  deposition  is  not  avail- 
able because  due  diligence  was  not  exercised 
to  produce  the  witness.  Mr.  McOloskey: 
That  is  the  point  The  Court:  That  under 
section  879  of  the  Penal  Code  it  was  incum- 
bent upon  the  People,  in  order  to  avail  them- 
selves of  this  testimony  at  this  time,  to  move 
the  magistrate  to  order  that  tbe  witness  be 
put  under  bonds  to  secure  his  appearance, 
and  that,  having  failed  to  bring  that  matter 
to  the  attention  of  the  magistrate,  they  are 
deprived  now  of  the  right  to  offer  bis  deposi- 
tion.   Mr.  McCloskey:    That  Is  the  point" 

The  objection  made  at  the  trial  was  not 
tenable  and  was  properly  overruled.    Under 
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section  686,  when  a  witness  has  been  examin- 
ed at  the  examination  before  tbe  magistrate, 
and  bis  testimony  talcen  down  by  question 
and  answer  in  tbe  presence  of  the  defendant, 
who  bas,  eitber  in  person  or  by  counsel,  cross- 
examined,  or  bad  an  opportunity  to  cross- 
examine  tbe  witness,  the  deposition  of  such 
witness  may  be  read,  upon  its  being  satis- 
factorily shown  to  the  court  that  he  is  dead, 
or  Insane,  or  cannot  with  due  diligence  be 
found  within  tbe  state.  The  testimony  hav- 
ing been  properly  taken,  the  prosecution  was 
not  required  to  cause  the  witness  to  be  put 
under  bonds. 
Tbe  judgment  and  order  are  affirmed. 


We  concur: 
ER,  J. 


HARRISON,  P.  J.;    COOP- 


(3  Cal.  App.  36) 

PEOPLE  V.  HOWARD. 

(Court   of   Appeal.   First    District,   California. 
Feb.  7,  1906.)        .     . 

L  RoBBEBT — Information — Sufficiency. 

It  is  not  necessary  that  an  Information  for 
robbery  should  state  that  an  assault  was  made, 
nor  the  kind  of  fear  that  was  produced,  upon 
prosecutor. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  42, 
Cent.  Dig.  Robbery,  f{  16,  23.] 

2.  Same — Evidence — Sxtfficienct. 

On  a  prosecution  for  robbery,  evidence  held 
sufficient  to  show  what  actuated  prosecutor  in 
parting  with  the  money  in  question. 

3.  Same — Information — Sufticiehct. 

On  a  prosecution  for  robbery,  an  allega- 
tion of  the  information  that  tbe  property  taken 
was  a  specified  sum  in  lawful  money  of  the 
United  States,  the  personal  property  of  prose- 
cutor, was  sufficient,  without  further  alleging 
that  it  was  gold  coin. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Robbery,  §  19.] 

4.  Criminal  Law — Avfeai, — ^Review — Assioir- 
UENTS  OF  Error. 

On  appeal  the  appellate  court  will  not  ex- 
amine instructions  upon  a  general  statement  in 
lippellant's  brief  that  all  the  instructions  re- 
quested by  him  were  improperly  refused. 

[Ed.  Note.— ^For  cases  in  point,  see  vol.  16, 
Cent.  Dig.  Criminal  Law,  Sl  2964,  2966.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Carroll  Cook, 
Judge. 

Harry  Howard  was  convicted  of  robbery, 
and  he  appeals.    Affirmed. 

William  HotC  Cook  and  A.  P.  Black,  for  ap- 
pellant., U.  S.  Webb,  Atty,  Gen.,  for  the 
People. 

COOPER,  J.  Defendant  appeals  from  a 
Judgment  convicting  him  of  the  crime  of 
robbery,  and  from  an  order  denying  bis  mo- 
tion for  a  new  trial. 

The  first  point  relied  on  Is  the  claim  that 
the  Information  is  defective  and  does  not 
state  facts  sufficient  to  constitute  a  public 
offense,  and  that  the  court  erred  in  overrul- 
ing the  defendant's  demurrer  thereto.  The 
information,  omitting  the  formal  parts,  al- 


leges that  tbe  defendant  did  "unlawfully  and 
feloniously,  and  by  means  of  force  and  fear, 
take  from  the  person,  possession,  and  im- 
mediate presence  of  one  William  Little  the 
sum  of  $20.75,  In  lawful  money  of  the  United 
States  of  America,  then  and  there  the  person- 
al property  to  said  William  Little."  This  Is 
substantially  in  the  language  of  tbe  statute 
defining  the  crime.  It  also  states,  in  addi- 
tion to  the  language  contained  In  the  defini- 
tion, that  the  $20.75  was  the  personal  prop- 
erty of  William  Little.  It  Is  not  necessary 
that  an  Information,  in  such  case,  should 
state  that  an  assault  was  made,  nor  tbe  kind 
of  fear  that  was  produced  upon  the  party 
robbed.  That  the  information  in  this  case  is 
sufficient,  see  People  v.  Riley,  75  Cal.  98,  16 
Pac.  544 ;  People  v.  Ah  Sing,  95  Cal.  654,  30 
Pac.  790. 

It  is  next  urged  that  there  Is  no  evidence 
to  determine  what  actuated  the  complaining 
witness  in  parting  with  the  money,  and  that 
the  evidence  shows  that  the  money  had  been 
previously  given  by  the  defendant  to  the 
coraplaliiiug  witness.  Appellant's  coun.s»»l. 
In  support  of  the  above  claim,  cites  us  to  the 
cross-examination  of  the  witness  Meyers,  who 
had  testified  in  behalf  of  the  prosecution  at 
folios  128  to  132.  We  find  by  reference  to 
the  evidence  cited  that  the  witness  said: 
"Do  not  remember  of  defendant  giving  Little 
any  money.  He  gave  blm  money  for  tbe 
drinks.  Don't  know  whether  he  gave  him 
money  to  keep  for  him."  As  to  what  actu- 
ated tbe  complaining  witness  In  parting  with 
the  money,  the  evidence  shows  that  defend- 
ant was  in  the  saloon  of  the  prosecuting 
witness  at  about  11  o'clock  at  night;  that 
he  took  a  revolver  out  of  his  pocket,  made 
the  bystanders  hold  up  their  hands,  told 
them  If  anyone  turned  around  be  would 
blow  his  head  off,  went  to  tbe  bar  and  told 
Little,  who  was  behind. the  bar,  to  give  bim 
the  money  in  the  cash  register  and  to  be 
quick  about  it  After  Little  handed  the  de- 
fendant the  money  defendant  ran  out  of  the 
door  of  tbe  saloon,  and  was  afterwards 
caught  by  the  officer.  The  above  seems  to 
be  sufficient  to  make  It  "possible  to  deter- 
mine what  actuated  him  [Little]  In  parting 
with  the  money."  It  was  not  necessary  for 
the  information  to  allege  that  the  $20.75  was 
gold  coin.  It  Is  alleged  that  it  was  lawful 
money  of  the  United  States,  and  a  person  of 
ordinary  understanding  knows  that  $20.75 
in  lawful  money  of  the  United  States  is  per- 
sonal property.  The  allegation  Is  sufficient 
People  V.  Millan,  106  Cal.  320,  39  Pac.  605; 
People  V.  Richards,  136  Cal.  127,  68  Pac. 
477 ;  People  v.  Stevens, "  141  Cal.  488,  75 
Pac.  62. 

Finally,  it  is  said  In  appellant's  brief  that 
all  the  instructions  requested  by  defendant 
were  improperly  refused.  We  have  often 
said,  and  adhere  to  what  we  have  heretofore 
said,  that  we  will  not  examine  instructions 
upon  such  a  general  statement  Counsel 
might  as  well  have  said :    "We  insist  upoi> 
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all  the  errors  assigned  in  tbe  bill  of  excep- 
aons." 
The  Jadgment  and  order  are  affirmed. 

We  concur :    HARBISON,  P.  J. ;  HALL,  J. 


<3  Cal.  App.  1) 

PEOPLE  V.  MORRIS. 

(Conrt  of  Appeal,  Third  District,  California. 
Feb.  3.  1900.) 

L  Rape— EviDKNCK. 

In  a  prosecution  for  rape,  evidence  held 
rafficient  to  sustain  a  conviction. 

2.  Same  —  Pbiob  and  Subsequent  Lascit- 
lous  CoNnucT. 

In  a  prosecution  for  rape,  acts  of  lascivions 
conduct  and  of  sexual  intercourse  between  de- 
fendant and  prosecutrix,  prior'  and  subsequent 
to  the  particular  act  relied  on  by  the  district 
attorney  for  a  conviction,  are  admissible  to 
prove  the  adulterous  disposition  of  the  parties. 
[Ed.  Note. — For  cases  in  point,  see.  vol.  42, 
Cent  Dig.  Rape,  §  63.]       , 

3.  CRiinNAL  Law— Misconduct  of  Counsci. 
— Fau-ube  op  Accusko  to  Testify— Abou- 
me:st. 

Under  Pen.  Code,  {  1323.  declaring  that 
defendant's  neglect  to  testify  as  a  witness  can- 
not in  any  manner  prejudice  hiifi,  nor  be  used 
against  bim  on  the  trial  or  proceeding,  a  state- 
ment made  by  counsel  for  the  state  in  argu- 
ment with  reference  to  certain  evidence,  asking 
the  jury  if  it  was  not  true  why  defendant  had 
not  taken  the  stand  and  denied  it,  constituted 
reversible  error,  though  the  court  promptly  re- 
buked counsel  for  making  the  statement,  and  in- 
structed the  jury  to  disregard  it. 

(Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Oent.  Dig.  Criminal  Law,  U  1672,  1C93.] 

4.  Sake  —  Alibi  —  Bubden    of   Pboof  —  IM- 

STBUCTI0N8. 

In  a  prosecution  for  rape,  the  court,  with 
reference  to  the  defense  of  alibi,  charged  that 
such  defense  was  legitimate  if  proved,  and  that 
defendant  was  not  bound  to  prove  it  beyond  a 
reasonable  doubt  to  entitle  bim  to  an  acquittal, 
but  it  was  sufficient  if  he  proved  it  by  a  pre- 
ponderance of  the  evidence,  or  to  create  a  rea- 
sonable doubt  as  to  his  presence  at  the  time 
and  place  where  the  crime  was  alleged  to  have 
been  committed.  Held,  that  such  instructiou 
was  objectionable  as  misleading  the  jury  to  be- 
lieve that  the  defense  of  alibi  was  one  which 
defendant  was  required  to  prove  by  a  prepond- 
erance of  the  evidence. 

[B3d.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  §§  1200.  1834,  1835.] 

o.  Save. 

Where,  in  a  prosecution  for  rape,  the  crime 
relied  on  under  the  evidence  was  narrowed  to  an 
act  alleged '  to  have  been  committed  at  about 
4  o'clock  on  a  certain  day,  and  there  was  evi- 
dence given  by  witnesses  for  both  parties  that 
they  were  both  at  the  house  of  the  witnesses  on 
that  day  from  half-past  2  until  near  6  o'clock 
in  the  afternoon,  the  court  at  defendant's  re- 

?ae8t  should  have  charged  on  defendant's  de- 
ense  of  alibi,  requiring  the  jury  to  find  beyond 
a  reasonable  doubt  the  commission  of  the  act 
at  or  about  the  hour  of  the  day  relied  on.  and 
not  permitted  the  jury  to  find  defendant  guilty 
oo  evidence  justifying  an  inference  that  the  act 
was  coqunitted  at  some  other  hour  of  that  day. 

Appeal  from  Superior  Court,  Napa  County; 
H.  C.  Gesford,  Judge. 

J.  T.  Morris  was  convicted  of  rape,  and  he 
appeals.    Reversed. 


Bell,  Tork  &  Bell,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  for  the  People. 

CHIPMAN,  P.  J.  Defendant  was  Informed 
against  for  the  crime  of  rape  upon  a  female 
child  under  the  age  of  16  years.  He  was 
found  guilty  by  the  Jury  and  was  sentenced 
to  imprisonment  for  the  term  of  15  years  at 
San  Quentln.  lie  appeals  from  the  Judgment 
of  conviction  on  bill  of  exceptions. 

1.  It  Is  urged  that  the  evidence  was  insuf- 
ficient to  justify  the  verdict.  Much  of  the 
evidence  is  too  revolting  to.be  permitted  a 
place  in  published  reports.  It  appears  that 
the  particular  act  on  which  the  district  at- 
torney elected  to  rely  occurred  about  4  o'clock 
p.  m.,  December  25,  1903,  at  a  house  partic- 
ularly located  In  the  city  of  Napa  by  the 
prosecuting  witness.  Evidence  was  admitted, 
against  defendant's  objection,  of  prior  and 
subsequent  lascivious  acts  and  sexual  inter- 
course before  and  after  the  particular  act 
relied  upon.  Error  is  assigned  as  to  this 
evidence,  which  will  be  noticed  later  on.  It 
appears  that  defendant  formerly  resided  Iti 
Kansas  and  was  the  owner  of  a  farm  which  be 
leased  to  the  father  of  the  prosecuting  witness, 
and  the  family  took  possession.  The  prosecut- 
ing witness  was  then  a  girl  of  nine  years  of  age. 
Her  evidence  was  that  defendant  commenced 
at  that  early  period  In  her  life  to  tamper 
with  ber  sexually,  and  debauch  her  mind 
preparatory  to  the  accomplishment  of  bis 
purpose  of  having  sexual  Intercourse  with  her 
when  physically  practicable.  This  latter  he 
succeeded  In  doing  when  she  reached  the  age 
of  12  years,  although  he  had  made  Ineffectual 
efforts  at  an  earlier  date;  This  was  in  one 
of  the  defendant's  houses  in  Emporia,  Kan., 
which  the  family  was  occupying.  Subsequent- 
ly the  defendant  and  the  prosecuting  witness 
(Just  when  Is  not  shown)  came  to  California 
together,  and  five  weeks  later  the  father  and 
mother  of  prosecuting  witness  followed  and 
went  to  Fresno  county.  Defendant  was  there, 
and  it  Is  In  evidence  that  he  continued  bis 
adulterous  relations  with  ber  there.  Later 
this  family  and  defendant  returned  to  Kan- 
sas, and  some  months  afterwards,  about 
September,  1903,  defendant  brougbt  the  fam- 
ily to  Napa.  They  first  lived  at  what  Is  call- 
ed the  Boxall  bouse  and  next  moved  to  118 
Main  street  some  time  prior  to  Christmas, 
1903.  It  appears  that  some  time  prior  to 
Christmas  the  parents  were  living  at  Santa 
Rosa,  and  the  house  118  Main  street,  Napa, 
was  occupied  by  defendant,  prosecuting  wit- 
ness and  her  two  sisters.  The  house  con- 
sisted of  two  back  bedrooms,  a  kitchen  and 
a  front  room,  the  latter  used  by  defendant 
as  a  bedroom,  in  wbicb  the  prosecuting  wit- 
ness also  slept  She  was  then  under  the  age 
of  16.  Her  mother  testified  that  she  was 
16  on  May  31,  1904.  Defendant  continued 
bis  sexual  intercourse  with  ber  while  in  this 
bouse.  Witness  Bower  came  to  room  at  that 
house  in  January,  1904,  and  occupied  one  of 
the  back  bedrooms.    The  two  younger  sisters 
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of  prosecuting  witness  bad  Joined  their  par- 
ents at  Santa  Rosa  before  Cbristmas  and  de- 
fendant and  prosecuting  witness  were  alone 
In  the  bouse;  she  still  occupying  defendant's 
room.  Bower  became  engaged  to  her,  and 
early  In  March  he  went  to  Stockton,  and  soon 
afterwards  she  followed  him  to  Stockton  to 
be  married,  and  they  were  married  there  on 
April  17.  1904.  Defendant  went  with  the 
prosecuting  witness  to  Stockton  and  remained 
there,  continuing  his  sexual  intercourse  with 
her  before  and  after  her  marriage,  and  In 
April  took  her  to  Santa  Cruz,  where  he  oc- 
cupied the  same  room  with  her  and  repeated 
the  acts  previously  indulged  In.  It  was  here 
the  conduct  of  the  parties  was  so  flagrantly 
indecent  and  revolting  that  the  prosecuting 
witness  was  arrested,  and  this  Information 
against  defendant  followed  In  July.  The 
only  evidence  In  rebuttal  was  the  testimony 
of  certain  witnesses  tending  to  establish  an 
alibi  as  applying  to  the  particular  hour  or 
near  that  time  as  testified  to  by  the  prosecut- 
ing witness.  There  was  also  some  evidence 
tending  to  contradict  -  certain  of  her  state- 
ments as  a  witness.  There  was,  we  think, 
Bufflclent  evidence  to  sustain  the  verdict, 
though  confined  to  the  speclnc  act  as  elected 
by  the  district  attorney.  The  evidence  as  to 
defendant's  absence  from  the  place  alleged 
at  the  particular  hour  testified  to  by  the  pros- 
ecuting witness '  produced  a  confilct  in  the 
evidence,  but  was  not  sufficient  to  warrant 
this  court  in  overriding  the  conclusion  reach- 
ed by  the  Jury.  A  question  arises  as  to 
whether  the  Jury  were  permitted  to  give 
due  weight  to  this  evidence  under  the  In- 
structions of  the  court,  which  will  have  at- 
tention later. 

2.  It  is  contended  that  the  court  erred  to 
defendant's  prejudice  In  admitting  evidence 
of  acts  of  lascivious  conduct  and  of  sexual 
intercourse  with  the  prosecuting  witness  prior 
and  subsequent  to  the  particular  act  relied  on 
by  thedlstrlct  attorney  at  thetrial.  In  the  case 
of  the  People  v.  Koller,  142  Cal.  621, 76  Pac.  500, 
the  information  charged  incest  Thecourtquot- 
ed  from  People  v.  Castro,  133  Cal.  11,  65  Pac. 
13,  as  follows:  "The  doctrine  appears  to  be 
fairly  well  settled  that,  in  actions  of  adul- 
tery, seduction,  etc.,  evidence  of  sexual  inter- 
course between  the  parties,  both  before  and 
after  the  particular  act  charged,  may  be  In- 
troduced In  evidence,  as  tending  to  sustain 
the  allegation."  That  was  a  case  of  rape 
upon  a  female  under  the  age  of  consent  A 
new  trial  was  granted  by  the  lower  court 
and  the  order  was  affirmed  on  the  ground, 
however,  that  the  court  did  not  direct  the 
minds  of  the  Jury  to  the  particular  act  of 
intercourse  which  it  was  Incumbent  on  the 
state  to  establish  by  the  evidence.  Speaking 
of  the  evidence  of  other  similar  acts,  both 
before  and  after  the  particular  act  relied  on, 
the  court  adopted  the  view  expressed  in  the 
dissenting  opinion  In  the  case  of  State  ▼. 
Hllberg  (Utah)  61  Pac.  215,  as  follows: 
"Where,  as  in  this  case,  there  is  a  continua- 


tlon  of  the  relation  of  Intimacy  and  Illicit 
Intercourse  between  the  parties  to  the  of- 
fense (which  was  rape  in  that  case),  evidence 
of  familiarity  and  adulterous  acts  both  before 
and  after  the  act  charged  is  admissible. 
Such  evidence  is  received  to  prove  the  adul- 
terous disposition  of  the  parties  implicated. 
This  appears  to  be  the  rule  sanctioned  by 
the  weight  of  authority."  Referring  to  the 
rule  stated  In  People  v.  Castro,  the  court  In 
the  Koller  Case  said:  "We  think  this  is  a 
correct  statement  of  the  prevailing  ruie,  and 
In  principle  applies  not  only  in  prosecutions 
of  adultery,  but  in  prosecutions  for  all  cog- 
nate offenses  involving  sexual  intercourse  by 
consent.  Including  incest."  In  the  Kollo' 
Case,  Mr.  Justice  Lorlgan,  speaking  for  the 
court  reviewed  the  authorities  with  much 
care  and  amplification  and  has  relieved  us 
from  further  examination  of  the  question. 
The  evidence,  as  we  have  shown,  presents 
the  case  of  an  nninterrupted  and  Intimate 
adulterous  relatioik  for  several  years,  con- 
tinued up  to  the  time  of  the  arrest  of  the 
parties.  It  is  true  that  the  element  of  consent 
was  Immaterial,  but  the  fact  of  consent  is 
undisputed,  and  that  fact  would  differentiate 
the  case  from  one  where  actual  force  accom- 
panied the  act  What  the  rule  would  be  as 
to  some  remote  individual  act  subsequent  to 
the  forcible  act  charged,  is  not  involved. 
In  such  a  case  as  we  have  here  there  can  be 
no  doubt  that  the  rule  in  People  v.  Castro 
and  in  People  v.  Koller  should  govern. 

3.  Objection  was  made  to  the  fact  that 
the  court  permitted  the  reading  of  a  certain 
letter  which  was  finally  excluded  and  the 
Jury  told  to  dismiss  it  entirely  from  their 
minds.  Objection  was  also  made  to  a  re- 
mark made  in  his  address  to  the  Jury  by  the 
associate  counsel  for  the  prosecution  as  fol* 
lows:  "If  that  Is  not  true  (referring  to  cer- 
tain evidence),  why  has  the  defendant  not 
taken  the  stand  and  denied  it?"  The  court 
immediately  on  objection  of  defendant  to  the 
remark  said  to  counsel  that  he  "had  better 
retract  that"  and  Informed  the  Jury  of  de- 
fendant's constitutional  right  to  refrain  from 
testifying,  and  cautioned  the  Jury  to  wholly 
disregard  the  statement  of  counsel,  and  also 
in  the  instructions  again  called  the  matter  to 
the  attention  of  the  Jury  and  instructed  them 
as  to  the  right  of  the  defendant  and  to  dis- 
regard the  remarks  of  counsel.  It  was  er« 
ror  for  counsel  to  comment  upon  or  allude 
in  any  way  to  the  fact  that  defend.int  had 
refrained  from  testifying.  In  People  v.  Ty- 
ler, 36  Cal.  522;  People  v.  McGungill,  41  CaL 
429,  and  People  v.  Sanders,  114  Cal.  216,  48 
Pac.  153,  similar  misconduct  of  the  prosecut- 
ing officer  was  deemed  prejudicial  error, 
where  the  court  permitted  the  comment  to 
pass  unrebuked.  Such  misconduct  should,  we 
think,  work  a  reversal  even  where  the  court 
promptly,  on  objection,  checks  counsel  and 
directs  the  Jury  to  disregard  the  statement 
and  instructs  them  as  to  defendant's  right  In 
the  matter,  as  was  done  In  this  case.    We  are 
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tinable  to  see  that  tbe  prejudicial  impression 
irresistibly  made  upon  the  minds  of  the  jury 
by  such  comment  can  be  entirely  removed 
by  anything  tbe  judge  may  say  or  do  after 
the  mischief  is  done.  For  similar  misconduct 
several  courts  of  last  resort  have  granted 
new  trials.  Hunt  v.  State  (Tex.  Cr.  App.) 
12  S.  W.  737;  Brazell  v.  State  (Tex.  Cr.  App.) 
20  S.  W.  723;  Washington  t.  State  (Tex. 
Cr.  App.)  77  S.  W.  810,  and  other  cases  in 
that  state ;  Long  t.  State,  66  Ind.  182,  26  Am. 
Rep.  10 ;  Angelo  t.  People,  96  III.  209,  36  Am. 
Rep.  132;  Austin  v.  State.  102  111.  261;  Tar- 
brongh  v.  State,  70  MiSK  593,  12  South.  551; 
Sanders  v.  State,  73  Miss.  445,  18  South.  541. 
In  this  last  ease  a  new  trial  was  granted, 
although  the  court  rebuked  counsel  and  in- 
structed the  jury  to  disregard  the  comment 
and  counsel  himself  aske^  that  the  remark 
be  considered  as  withdrawn.  Section  1323 
of  the  Pennl  Code  expressly  declares  that 
the  neglect  of  defendant  to  testify  as  a  wit- 
ness "cannot  in  -any  manner  prejudice  him, 
nor  be  used  against  him  on  the  trial  or  pro- 
ceeding." In  the  face  of  so  plain  a  provision 
of  law,  we  cannot  say  that  It  may  be  openly 
violated  without  prejudice  to  the  defendant 
As  to  the  letter  offered  by  the  prosecution  it 
was  properly  ruled  out  and  will  not  probably 
again  be  offered.  It  should  not  have  been 
read  In  the  hearing  of  the  jury.  While  the 
misconduct  of  special  counsel  vraf  such  as  to 
require  the  case  to  be  remanded  for  a  new 
trial,  there  is  one  other  matter  calling  for 
attention. 

4.  The  court  gave  the  following  instruc- 
tion :  "To  tbe  information  in  this  case  the 
defendant  has  interposed-  his  plea  of  not 
guilty,  which  puts  in  issue  every  alleg:itIon 
of  the  information,  and  entitles  the  defend- 
ant to  the  defense  known  in  law  as  an  alibi ; 
that  is,  that  defendant  was  not  at  the  place 
where  the  crime  charged  Is  alleged  to  have 
been  committed  at  the  time  when  it  Is  alleged 
to  have  been  committed,  but  at  another  place. 
And  I  instruct  you  that  such  a  defense  Is  as 
proper  and  legitimate,  it  proved,  as  any 
other.  The  defendant  Is  not  bound  to  prove 
his  defense  of  an  alibi  beyond  a  reasonable 
doubt  to  entitle  jilm  to  an  acquittal,  for  It 
Is  sufficient  if  he  prove  it  by  a  preponder- 
ance of  evidence,  or  to  sufficiently  prove 
It  to  create  a  reasonable  doubt  in  your  mind 
as  to  his  presence  at  the  time  and  place 
where  the  crime  is  alleged  to  have  been  com- 
mitted." The  objection  made  by  defendant 
to  this  instruction  is,  first,  that  It  requires 
proof  of  the  defense  of  alibi,  and,  second. 
that  the  burden  is  cast  upon  defendant  of 
making  such  proof  by  a  preponderance  of 
the  evidence.  Citing  People  v.  Cheong  Foon 
Ark,  61  Cal.  627 ;  People  v.  Bushton,  80  Cal. 
160,  22  Pac.  127,  549;  People  v.  Roberts,  122 
Cal.  377,  65  Pac.  137,  respondent  replies  by 
citing  People  v.  Winters,  125  Cal.  325,  57 
Pac.  1067.  In  the  latter  case  a  somewhat 
similar  Instruction  was  given,  but  it  was 
there  said  that  strictly  speaking  the  matter 
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of  alibi  is  not  a  matter  of  defense  and  that 
the  words  "if  proved,"  standing  alone  would 
be  seriously  misleading,  for,  said  the  court, 
"an  alibi  in  no  sense  in  order  to  be  success- 
fully Involved  need  be  proved,  as  that  word 
is  ordinarily  used."  In  that  case,  however, 
we  do  not  find  the  expression  used  here,  name- 
ly, "for  it  is  sufficient  if  he  prove  it  by  a 
preponderance  of  evidence."  True,  the  In- 
struction here  continues  to  read:  "Or  to 
sufficiently  prove  it  to  create  a  reasonable 
doubt  in  your  mind  as  to  his  presence  at  the 
time  and  place  where  the  crime  is  alleged 
to  have  been  committed."  It  might  be  urged 
that  this  alternative  clause  removes  tbe  ob- 
jection to  the  clause  immediately  preceding. 
The  most  favorable  view  to  be  taken  is  that 
It  leaves  the  Jury  in  doubt  as  to  what  is 
meant,  but  yet  it  also  authorizes  the  jury  to 
deal  with  the  Issue  as  one  to  be  proven  by  a 
preponderance  of  evidence;  whereas,  in  fact 
it  need  not  be  proved  at  all  unless  the  prose^ 
cutlon  has  established  prima  facie  the  facts 
of  time  and  place,  and  then  not  by  preponder- 
ance or  beyond  a  reasonable  doubt,  but  only 
"to  such  a  degree  of  certainty  as  will,  when 
the  whole  evidence  is  considered,  create  and 
leave  in  the  minds  of  the  jury  a  reasonable 
doubt  of  the  gnilt  of  the  accused."  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  p.  56. 

After  the  jury  had  retired  to  consider  of 
their  verdict  they  returned  to  the  court,  when 
the  following  proceedings  occurred:  "Juror 
Robinson — May  it  please  your  honor,  we 
would  like  the  Instructions  i'ead  again  con- 
cerning the  hour  of  the  day  when  this  trans- 
action is  alleged  to  have  been  committed, 
the  Instructions  upon  that  point."  The  court 
then  read  a  number  of  instructions,  conclud- 
ing with  the  one  above  set  forth.  All  these- 
instructions  referred  to  "the  act  as  charged 
in  the  Information,"  namely,  December  25, 
1903.  The  court  then  asked  if  there  was  any- 
thing further.  "Juror  Cook:  I  notice  you 
say  the  time  and  place  alleged.  Does  that 
mean  in  the  information  alleged  time  and 
place  alleged  in  the  information?  The 
Court:  That  Is  the  instruction,  Mr.  Cook, 
time  and  place  alleged,  in  tbe  Information, 
as  I  have  already  instructed  you.  Under 
tbe  Instruction  of  an  alibi,  if  you  have  any 
doubt,  any  reasonable  doubt  in  your  minds 
as  to  whether  the  defendant  was  at  the  place 
where  the  crime  is  alleged  to  have  been  com- 
mitted at  the  time  it  is  alleged  to  have  been 
committed,  then  you  must  give  the  defendant 
the  benefit  of  the  doubt  and  acquit  him. 
Juror  Cook:  And  tbe  time  Is  on  the  25th 
of  December,  1903 1  Would  the  hour  and  the  min- 
ute have  anything  to  do  with  it?  The  Court : 
Tou  must  consider  all  the  testimony  in  tbe 
case,  and  tbe  minute,  I  will  say  to  you,  is  not 
absolutely  necessary,  but  you  must  believe 
from  the  evidence  in  the  case,  all  of  the  testi- 
mony, that  on  the  25th  day  of  December, 
1903,  the  defendant  committed  tbe  act  char- 
ged against  him  at  No.  118  North  Main 
street,  In  the  city  of  Napa,  county  of  Napa, 
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state  of  California,  and  if  you  do  not  believe 
he  committed  it  at  that  place  you  cannot 
find  him  guilty.  Juror  Wing :  According  to 
the  evidence,  the  time  is  alleged  to  be  about 
4  o'clock,  as  I  understand  it.  The  Court: 
You  are  the  Judges  of  the  evidence,  gentle- 
men. If  tliere  is  nothing  further,  the  sheriff 
will  conduct  you  to  the  jury  room.  Juror 
Robinson  :  To  be  a  little  more  explicit,  your 
honor,  about  this  certain  Lour  that  is  alleged, 
I  think  some  of  the  Jury  have  asked  this: 
Does  the  day  cover  the  ground,  or  has  It  got 
to  be  confined,  as  you  said,  to  a  certain  hour, 
or  a  certain  minute?  The  Court:  I  will 
charge  you  this  way,  gentlemen,  as  I  have 
already  Instructed  you,  which  covers  the 
proposition:  The  act  charged  here  by  the 
people  and  under  the  statement  of  the  district 
attorney  In  the  commencement  of  this  trial. 
Is  charged  and  fixed  at  118  North  Main  street 
on  the  25th  day  of  December,  1903.  Now,  un- 
less you  believe  from  the  evidence  to  a  moral 
certainty,' and  beyond  a  reasonable  doubt  that 
on  the  25th  day  of  December,  1903,  at 
No.  118  North  Main  street  in  the  city  of 
Napa,  county  of  Napa,  state  of  California, 
the  defendant  had  sexual  Intercourse  with 
this  prosecutrix.  May  Penrlce,  your  verdict 
must  be  not  guilty.  Mr.  Bell:  To  which 
statement  of  the  court  the  defendant  duly 
excepts.  Now,  If  your  honor  please.  In  be- 
half of  the  defendant  and  In  the  interest 
of  fair  play,  we  ask  this  court  to  Instruct 
the  Jury  that  any  finding  they  may  make 
upon  what  occurred  upon  the  25th  day  of 
December,  1903,  as  between  this  defendant 
and  the  prosecuting  witness  In  this  case, 
must  be  based  upon  the  testimony  produced 
here.  The  Court:  That  Is  what  I  have  al- 
ready Instructed  them,  Mr.  Bell,  over  and 
over  again.  The  request  of  the  defendant 
was  denied  and  exceptions  taken." 

It  is  clear  that  the  trouble  the  members  of 
the  Jury  were  having  grew  out  of  the  fact 
that  the  prosecuting  witness  had  testified  to 
but  one  act  on  the  day  charged  and  that  It  oc- 
curred about  4  o'clock  In  the  afternoon,  while 
the  information  fixed  no  hour  of  that  day.  As 
the  evidence  stood  the  crime  charged  was  nar- 
rowed down  to  about  4  o'clock.  There  was  tes- 
timony given  by  three  witnesses  that  both  de- 
fendant and  the  prosecuting  witness  were 
at  the  house  of  these  three  neighbors  from 
about  half-past  2  until  near  6  o'clock  and  vaa- 
til  after  dark  snd  lamps  were  lighted  before 
they  departed.  The  Jury  manifestly  desired 
some  Instruction  as  to  whether  they  were 
confined  to  the  hom:  or  about  the  hour,  fixed 
by  the  prosecuting  witness,  or  could  apply 
the  evidence  to  any  hour  of  the  day  charged. 
As  this  was  the  only  act  relied  on  by  the 
prosecution  It  seems  to  us  that  the  court 
should  have  given  an  Instruction  meeting 
the  difficulty  the  Jury  were  having.  Instead 
of  doing  so  the  court  In  effect  and  In  terms 
charged  the  Jury  that  they  could  consider  the 
evidence  with  reference  to  the  entire  day.  In 
this  view  of  the  case  the  Jury  might  have 


found  the  evidence  of  alibi  sufficient  to  over- 
come the  evidence  of  the  particular  act  re- 
lied on  by  the  prosecuting  attorney,  and  yet 
from  all  the  circumstances  the  Jury  may  have 
found  the  defendant  guilty  of 'a  similar  act 
at  some  other  hour  of  the  day.  But  there 
was  no  evidence  of  sexual  intercourse  at  any 
other  hour  of  that  day  on  which  a  convic- 
tion could  rest  The  fact  that  the  parties 
occupied  the  same  room  and  at  that  time 
were  the  only  occupants  of  the  house  In 
which  thiey  were  living,  went  to  the  Jury  as 
a  circumstance  tending  to  support  the  partic- 
ular act  sworn  to,  as  did  also  the  evidence 
of  a  long  course  of  adulterous  cohabitation, 
but  it  was  not  sufficient  to  establish  the 
charge  although  the  Jury  might  have  thought 
It  sufficient  Sexual  Intercourse  was  the 
physical  fact  that  had  .to  be  established,  and 
It  could  not  be  Inferred  from  the  mere  fact 
alone  that  the  parties  were  living  together 
in  the  same  house.  Proof  of  alibi  need  not 
include  the  whole  of  the  ddy  on  which  the 
offense  was  alleged  to  have  been  committed ; 
it  was  sufficient  if  It  created  in  the  minds  of 
the  Jury  a  reasonable  doubt  of  defendant's 
presence  atthe  cprnmission  of  the  offense.  As 
the  ease  was  finally  submitted  by  the  court 
we  do  not  think  the  Jury  were  sufficiently  or 
correctly  Instructed  as  to  the  Issue  of  alibi. 
The  request  of  defendant's  attorney  for  more 
definite  Instruction  on  this  point  was  reason- 
able and  should  have  been  complied  with. 
The  court  doubtless  refrained  from  Instruct- 
ing the  Jury  further  lest  it  might  err  by 
instructing  as  to  the  facts.  We  think,  how- 
ever, an  Instruction  might  have  been  framed 
so  as  to  reach  the'  point  and  yet  not  Invade 
the  prerogative  of  the  Jury.  It  does  not  of- 
ten happen  that  an  alleged  crime  is  narrowed 
to  a  particular  hour ;  oiten  not  even  to  a  par- 
ticular day.  But  when  it  Is  so  narrowed, 
the  time,  even  the  hour,  may  become  impor- 
tant It  Is  true,  as  urged  by  the  Attorney 
General  that  the  Jury  may  have  disbelieved 
defendant's  witnesses  and  believed  the  prose- 
cuting witness.  Had  the  Jury  reached  the 
verdict  after  sufficient  and  correct  instruc- 
tions It  could  not  have  been  disturbed,  for  the 
Jury  had  the  right  to  Judge  of  the  credibility 
of  the  witnesses  as  well  as  of  the  weight 
of  the  evidence. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 


We  concur: 
LIN,  J. 


BUCKLES,  J.;   McLAUGH- 


(2  Cal.  App.  659) 
NATIONAL    BANK    OP    CALIFORNIA    v. 
LOS  ANGELES  IRON  &  STEEL  CO. 
et  al. 

(Court  of  Appeal,  Second  District  California. 
Jan.  8,  1900.    On  Rehearing,  Feb.  7,  1906.) 

1.  JmxjMENT — Payment — ExnNouisHMEinr. 

Where  none  of  the  proceedings  specified  in 
Code  Civ.  Proc.  |  709,  were  taken  to  keep  a 
judgment  alive  for  the  benefit  of  one  of  the 
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Judgment  debtors  paring  the  same,  the  judg- 
ment was  extinguished  by  such  payment 
■    [EkL  Note. — For  cases  in  point,  see  vol.  30, 
Cent.    Dig.    Judgment,   §$    1653-1663.] 

2.  Save — Assignment  of  Judouent — Rights 
OF  Assignee. 

Where  a  judgment  is  paid  by  one  of  the  de- 
fendants, and  is  assigned  for  bis  benefit,  the 
right  of  the  assignee  is  equitable  in  its  nature, 
and  extends  no  farther  than  the  right  to  use 
the  judgment  as  a  security  for  the  payment  of 
the  amounts  properly  due  from  the  other  judg- 
ment debtors. 

[Ed.  Note. — For  cases  in  point,  see  voL  30, 
Coit.  Dig.  Judgment,  S  1G55.] 

3.  Same — Revival    of    Judgment — Notice — 
Hearing. 

Since  an  order  for  the  enforcement  of  a 
judgment  over  five  years  old  is  to  be  granted 
only,  in  the  exercise  cf  a  sound  discretion  of  the 
court,  on  a  showing  sufiicient  to  overcome  the 
presumption  that  the  judgment  is  barred,  such 
proceeding  can  be  properly  taken  only  on  no- 
tice and  hearing. 

(EM.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment,  §  ICll.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Waldo  M.  York,  Judge. 

Action  by  the  National  Bank  of  California 
against  the  Los  Angeles  Iron  &  Steel  Com- 
pany, and  others.  From  an  order  for  the 
enforcement  of  a  judgment  over  five  years 
old,  and  from  an  order  refusing  to  set  aside 
such  former  order  -and  recall  an  execution 
issued  thereon,  defendant  John  Rebman  ap- 
peals. Reversed.  Opinion  modified  on  re- 
hearing. 

J.  L.  Murphey  and  James  Taylor  Rogers, 
for  appellant  Charles  H.  McFarland,  for 
respondent 

SMITH,  J.  Appeals  from  an  order  for 
the  enforcement  of  a  Judgment  over  five 
years  old,  and  from  an  order  refusing  to 
set  aside  the  former  order  and  to  recall  the 
execution  thereon  issued.  The  latter  order 
was  issued  on  affidavits,  and,  among  others, 
on  that  of  R.  H.  Herron,  a  defendant  in  thk 
suit,  from  which  It  appears  that  at  some 
date  unspecified,  but  before  the  original 
order,  "he  paid  the  full  amount  of  the  Judg- 
ment to  [the  plaintiff]  with  interest."  And 
as  it  does  not  appear  that  any  of  the  pro- 
ceedings specified  in  section  709  of  the  Code 
of  Civil  Procedure  were  taken  by  him.  It 
Is  clear  that  the  Judgment  was  extinguished. 
Civ.  Code,  {  1474;  Reynolds  v.  Lincoln,  71 
Cal.  184,  9  Pac.  170,  12  Pac.  449;  Es- 
tate of  Baby,  87  Cal.  202,  25  Pac.  405, 
22  Am.  St  Bep.  239.  It  appears.  Indeed, 
from  the  affidavit  of  Herron,  'that  the 
Judgment  was,  at  bis  Instance,  assigned  to 
one  Hays  In  trust  for  himself  and  his  attor- 
ney but  the  date  of  the  assignment  is  not 
given,  and,  from  aught  that  appears  to  the 
contrary,  years  may  have  elapsed  between 
the  payment  and  the  assignment;  and,  indeed, 
from  the  careful  omission  of  dates  In  the 
affidavit.  It  may,  perhaps,  be  inferred  that 
such  was  tho  case.  But  at  all  events.  It 
clearly    apposirs    that    tho    assignment    was 


subsequent  to  the  payment;  or,  at  least,  the 
contrary  does  not  appear.  Indeed,  givlug  to 
the  term  payment  Its  strict  and  proper  con- 
struction. It  may  be  Inferred  from  the  pay- 
ment Itself  that  there  was  no  assignment; 
for  if  there  had  been,  there  would  have 
been  no  payment  of  the  Judgment,  but  a  pur- 
chase of  it  only;  a  payment  and  an  assign- 
ment being  essentially  different  transactions. 

In  this  connection,  it  should  be  observed 
that  assuming  the  validity  of  an  assignment 
of  a  Judgment  to  one  of  the  defendants 
(WUlIams  V.  Riehl,  127  Cal.  3(S,  59  Pac.  702. 
78  Am.  St  Rep.  60;  Freeman  on  Judgments, 
i  472),  yet  the  right  of  the  assignee  to  the 
Judgment  in  such  case  Is  rather  an  equitable 
than  a  legal  right,  and  extends  no  further 
than  to  the  use  of  the  Judgment  as  a  secur- 
ity for  the  payment  of  the  amounts  properly 
due  from  other  parties.  It  therefore,  would 
seem  to  be  a  right  that  can  be  exercised 
only  after  an  affirmative  showing  to  the  court 
and  a  determination  of  the  indebtedness  of 
the  other  defendants:  By  which  we  mean, 
not  that  a  new  suit  is  required,  but  that, 
at  least,  application  should  in  all  cases  be 
made  to  the  court.  As  to  the  original  order. 
It  appears  that  this  was  made  without  notice 
to  the  defendant;  and  without  any  showing 
to  the  court  other  than  such  as  was  fumlshea 
by  the  record  itself.  On  the  latter  account, 
the  order  was  clearly  erroneous;  for  it  has 
been  held  that  the  order  is  to  be  granted 
only  "In  the  exercise  of  a  sound  discretion 
by  the  court"  (Wheeler  v.  Eldred,  121  Cal.  28, 
53  Pac.  431,  66  Am.  St  Rep.  20;  Id.,  137  Cal. 
38,  69  Pac.  619),  which  implies  that  it  is 
not  to  be  issued  as  of  course,  but  that  a 
showing  must  be  made  to  overcome  the  pre- 
sumption arising  from  the  bar  of  the  statute. 

For  the  same  and  other  reasons  it  was 
also  error  to  entertain  the  motion  without 
notice;  and.  Indeed,  we  are  of  the  opinion 
that  notice  was  essential  to  give  Jurisdic- 
tion to  the  court,  and  this  for  several  reasons: 
(1)  By  the  terms  of  the  act,  the  order  can 
be  made  only  "upon  motion  or  by  Judgment 
for  that  purpose  founded  upon  supplemental 
pleadings."  In  the  latter  case,  repeated  no- 
tice would  be  given,  as  in  other  proceedings 
in  court,  and  the  coupling  of  the  two  clauses 
together  would  seem  to  Imply  that  where  the 
proceeding  is  by  motion  it  should  substantial- 
ly conform  to  the  regular  proceeding  in  the 
matter  of  notice  and  other  matters.  The 
case,  therefore,  presents  an  obvious  occasion 
for  the  application  of  the  maxim,  "Noscitur 
a  soclis."  (2)  The  conclusion  thus  reached 
from  the  language  of  the  act  in  confirmed 
by  a  regard  to  its  intention;  for  it  Is  im- 
possible to  conceive  of  any  reason  for  a  dis- 
tinction In  the  matter  of  notice  between  the 
two  modes  of  procedure;  and  (though  the  as- 
sumption may  be  sometimes  a  violent  one) 
we  must  assume  that  the  Legislature  did 
not  act  without  reason.  (3)  This  conclusion 
is  also  confirmed  by  the  consideration  that 
the   proceedings    under    tl:is   scitlon    are    a 
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substitute  for  the  writ  of  scire  facias;  where 
notice  was  always  required.  Bouvler's  Diet 
"Scire  Facias" ;  McDonald  v.  Dickson,  83  N. 
C.  250.  (4)  Finally,  after  the  expiration  of 
five  years,  the  action  Is  barred  (Code  Civ. 
Proc.  J  336),  and  hence,  there  no  longer 
exists  any  cause  of  action  upon  the  Judgment. 
A  new  life  may.  Indeed,  be  given  to  the 
Judgment  in  the  manner  prescribed  in  sec- 
tion 685  of  the  Code  of  Civil  Procedure;  but 
In  the  absence  of  such  action  the  defendant 
stands  free  of  any  liability  on  account  of 
the  Judgment,  or  otherwise,  and  it  seems 
clear  that  to  revive  or  create  a  liability 
against  him  without  giving  him  an  opportu- 
nity to  be  heard  would  be  in  contravention 
of  the  constitutional  provision  that  forbids 
any  man  to  be  deprived  of  his  property  with- 
out due  process  of  law. 

It  may  be  proper  here  to  note  that  in 
Bryan  v.  Stldger,  17  Cal.  270,  involving  sec- 
tion 214  of  the  practice  act  as  It  originally 
stood  (Hittell,  Gen.  Laws,  art.  5153,  note  "d"; 
Mann  v.  McAtee,  37  Cal.  11),  it  was  held 
that  the  order  for  Issue  of  execution  might 
be  made  ex  parte;  but  the  provisions  of  the 
original  section  are  essentially  different  from 
those  of  tiie  section  of  the  Code  now  under 
consideration;  and,  indeed,  the  decision  of 
the  court  in  that  case  is  apparently  disap- 
proved in  the  subsequent  case  of  Mason  v. 
Cronlse,  20  Cal.  214,  where  it  is  said  that 
the  decision  in  Bryan  v.  Stldger  probably 
led  to  the  repeal  of  the  act. 

For  these  reasons,  the  orders  appealed 
from  must  be  reversed,  and  it  is  so  ordered. 

We  concur  In  the  Judgment:  GRAY,  P. 
J.;  ALLEN,  J. 

On  Petition  For  Rehearing. 

SMITH,  J.'  It  will  be  proper  to  say.  In 
denying  the  petition  for  rehearing  in  this 
case,  that  our  attention  is  called  by  the 
petition  to  the  decision  in  Harrier  v.  Bass- 
ford,  145  Cal.  529,  78  Pac.  1038,  which  It 
Is  assumed  had  escaped  our  attention.  But 
In  that  case,  the  Judgment  on  which  execu- 
tion had  been  issued  was  not  barred  by  the 
statute,  and  this  fact  was  decisive  of  the 
case.  But  the  court  also  considered  the  ques- 
tion, whether — assuming  that  after  five  years 
from  the  date  of  the  Judgment's  becoming 
final,  an  order  could  be  made,  without  notice 
— the  act  would  be  unconstitutional;  and  it 
was  held  that  It  would  not  be.  And  in  de- 
ference to  this  expression  of  the  court  (which 
was  not  present  to  my  mind  when  I  was 
writing  the  opinion  in  this  case)  it  will  be 
proper  to  modify  the  opinion  by  striking 
therefrom  what  Is  said  as  to  what  would  be 
the  constitutionality  of  the  act  upon  the  con- 
struction contended  for. 

But  the  question  whether  the  act  was  to 
be  construed  ^s  authorizing  such  an  order, 
without  notice  to  the  defendant,  was  not 
discussed  or,  apparently,  considered  in  that 
case;    and  what  is  said  upon  the  subject 


sHould,  I  think,  be  construed  as  referring  to 
the  question  then  under  consideration,  and, 
hence,  as  qualified  by  the  assumed  hsn^wtbe- 
sis.  Nor  have  we  any  reason  to  suppose 
that  what  was  said  was  intended  to  be 
decisive  of  the  Important  question  involved 
In  the  construction  of  the  act.  The  question 
ts,  therefore,  I  think,  to  be  regarded  as  an 
open  one,  and  I  can  see  no  reason  for  alter- 
ing my  opinion  that  it  is.  In  all  sncb  cases, 
error  for  the  court  to  order  an  execution  to 
be  issued  on  an  ex  parte  application;  and 
this,  I  think,  Is  necessarily  implied  In  the 
decisions  in  Wheeler  v.  Eldred,  121  Cal.  28, 
63  Pac.  431,  66  Am.  St  Rep.  20;  Id.,  137  Cal. 
38,  69  Pac.  619.  I  am  of  the  opinion,  there- 
fore, that  the  opinion  heretofore  filed  In 
this  case  should  be  amended  by  striking 
therefrom  the  passage,  commencing  "(i)  Fi- 
nally," etc.  (to  the  end  of  the  paragraph),  and 
that  the  petition  for  rehearing  be  denied; 
and  It  is  so  ordered. 

We  concur:  GRAY,  P.  J.;  ALLEN,  3. 


a  Cal.  App.  6») 
NATIONAL    BANK    OF    CALIFORNIA    T. 
LOS  ANGELES  IRON  &  STEEL  CO. 
et  al.    (L.  A.  1,096,  l.«»7.). 

(  Supreme  Court  of  California.    March  17, 1906. ) 

Courts — ^Tbansfeb  of  Causes — Tiue  fob  Ap- 
pucation. 

Where  a  Judgment  was  rendered  by  a 
District  Court  of  Appeal  on  January  8,  1906, 
reversing  the  order  appealed  from,  and  on  Feb- 
ruary 7th  following  the  court  denied  a  petition 
for  rehearing,  but  modified  Its  opinion,  without 
changing  the  final  judgment,  the  judgment  be- 
came final  30  clays  after  January  8,  l^fOe,  and 
hence  an  application  to  transfer  the  case  to  the 
Supreme  Court  in  bank,  filed  March  12,  1906, 
was  not  filed  within  60  days,  as  required  by 
Const,  art.  6,  {  4,  and  was  therefore  too  late. 

In  Bank.  Appeals  from  Superior  Court, 
Los  Angeles  County ;  Waldo  M.  York,  Judgew 

On  application  to  transfer  an  appeal  from 
a  District  Court-  of  Appeal  to  the  Supreme 
Court  in  bank.    Application  denied. 

J.  L.  Murphey  and  James  Taylor  Rogers, 
for  appellant  Charles  H.  McFarland,  for 
respondent 

PER  CURIAM.  In  this  cause  the  District 
Court  of  Appeal  of  the  Second  District  on 
January  8,  1906,  rendered  Its  Judgment  re- 
versing the  order  appealed  from.  84  Pac.  466. 
Afterwards,  within  30  days,  the  respondent 
made  application  to  the  District  Court  for 
a  rehearing  of  the  cause.  Supra.  On 
February  7,  1906,  the  District  Court  denied 
the  petition  for  a  rehearing,  but  modified  the 
opinion  rendered  on  January  8th,  by  striking 
out  certain  parts  thereof.  The  original  Judg- 
ment of  January  8th  was  not  In  any  respect 
changed  or  affected  by  the  order  of  February 
7tb,  but  remained  in  full  force  and  effect  as 
from  Its  date.  On  March  12,  1900,  one  of 
the  respondents  filed  In  this  court  au  applica- 
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tlon  for  an  order  transferring  the  canse  to 
this  court  for  reconsideration,  after  Judgment 
of  tbe  District  Court  of  Appeal.  Tbls  was 
more  than  60  days  after  tbe  rendition  of  tbe 
Judgment  by  the  District  Court,  reTersing 
the  order  of  tbe  court  below,  and  more  than 
30  days  after  tbe  cause  became  final  in  tbe 
District  Court  Tbe  order  of  the  District 
Court  made  on  February  7tb,  was  not  tbe 
flnnl  Judgment  of  that  court  in  the  cause. 
It  did  not  purport  to  malce  any  change  in  tbe 
flnnl  Judgment,  but  merely  denied  tbe  appli- 
cation for  rehearing.  The  modification  of  the 
opinion  did  not  affect  tbe  Judgment  previous- 
ly rendered.  Under  tbe  provisions  of  section 
4,  art.  6  of  tbe  Constitution,  the  Judgment 
of  the  District  Court  of  Appeal  became  final 
In  that  court  on  February  7tb,  and  in  tbls 
court  on  March  9,  1906.  This  court  Is  there- 
fore without  power,  after  tbe  lapse  of  -60 
days  from  the  giving  of  the  Judgment  of  tbe 
District  Court,  to  act  upon  tbe  present  appli- 
cation, to  transfer  the  cause.  It  was  pre- 
sented too  late. 
The  application  for  transfer  Is  dismissed. 

(36  Colo.  112) 

FLUKE  et  al.  v.  FORD. 
<  Supreme  Court  of  Colorado.    Dec.  4,   1005.) 
I.  Wateks     ahd     Water    Coubses — Rights 

CONVETEB. 

W.  deeded  to  J.  certain  land,  "together 
with  one-half  interest  In  tlie  C.  irrigation  ditch 
and  one-half  interest  in  the  water  belonging  to 
said  ditch,  or  that  is  entitled  to  run  through  tbe 
same  either  by  decree,  appropriation  or  owner- 
ship." At  the  time  of  the  conveyance  W.  owned 
a  one-half  interest  in  tbe  C.  ditch,  and  a  half 
interrat  in  the  water  l>elonging  thereto  which 
bad  been  decreed  to  it  in  the  appropriate  stat- 
utory proceedings.  W.  also  owned  20  inches 
of  water  which  originally  had  been  decreed  as 
«  part  of  the  appropriation  of  the  J.  ditch,  tak- 
ing water  from  the  same  stream  and  in  tbe 
same  water  district  as  the  C.  ditch,  and  which 
by  permission  of  all  persons  concerned  he  had 
diverted  and  used,  through  the  C.  ditch,  in  ir- 
rigating the  land  conveyed  to  J.  Held,  that 
said  20  inches  were  conveyed  by  tbe  deed  as 
water  wh'ch,  so  far  as  concerned  the  parties 
to  the  deed,  was  "entitled  to  run  through  the 
same."  tbe  0.  ditch. 

■2.  Sake  —   Ibkioation  —  Pboceedinos    to 
Chanoe  Point  of  Divebsion. 

The  district  court,  in  an  action  the  primary 
object  of  which  is  to  quiet  title  to  a  water  right, 
may  not  adjudge  tliat  a  change  in  the  point  of 
diversion  may  he  made;  but  this  can  only  be 
done  in  proceedings,  under  Sess.  Laws  1^)9,  p. 
235,  c.  10.^,  in  the  appropriate  court,  where  ail 
persons  affected  by  the  change  are  notified,  and 
it  appears  that  their  rights  are  not  injuriously 
affected. 

Appeal  from  District  Court,  Delta  County ; 
Theron  Stevens,  Judge. 

Action  by  Ann  E.  Ford  against  William 
Fluke  and  others.  Judgment  for  plaintiff, 
defendants  appeal.    Modified. 

S.  S.  Sherman,  for  appellants.  A.  R.  King 
and  Milton  R.  Welch,  for  appellee. 

CAMPBELL.  J.  Action  to  quiet  title  to  a 
water  right  From  a  Judgment  for  plaintiff 
Ford,  defendant  Fluke  appeals.    William  Mc- 


Millan is  tbe  common  source  of  title.  Tbe 
plaintiff  Ford  deralgns  title  by  a  deed  of  con- 
veyance from  WUUam  McMillan  to  Wiley  J. 
McMillan,  and  from  the  latter  to  ber ;  while 
defendant  Fluke  claims  under  a  deed  of  con- 
veyance to  him  by  William  McMillan.  Tbe 
deeds  which  evidence  plaintiff  Ford's  title  are 
earlier  in  point  of  time,  but  later  in  record, 
than  that  to  defendant  William  Fluke;  but 
this  Is  not  Important  be<&n8e  when  Fluke 
bought  he  hnd  actual  knowledge  and  notice 
of  Ford's  rights  and  claims.  In  the  deed 
from  William  McMillan  to  Fluke  the  specific 
20  Inches  of  water  here  In  dispute  are  de- 
scribed, and  there  is  no  question  that.  If  Mc- 
Millan then  owned  the  water  right  it  thus 
passed  to  Fluke.  If,  however,  William  Mc- 
Millan, by  his  earlier  deed  to  Wiley  J.  Mc- 
Millan, conveyed  this  water  right  then 
plaintiff's  right  is  superior.  Whether  Wiley's 
deed  passed  tbe  water  right  must  be  deter- 
mined from  tbe  deed  itself  and  the  circum- 
stances attending  tbe  transaction  of  sale. 

William.  McMillan  conveyed  to  Wiley  J. 
McMillan  a  certain  tract  of  land  specifically 
described,  and  In  the  deed  was  tbe  further 
following  granting  clause:  "Together  with 
one-half  interest  In  the  Irrigation  dltcb 
known  as  tbe  Clear  Fork  dltcb  and  one-balf 
Interest  in  tbe  water  belonging  to  said  dltcb, 
or  that  Is  entitled  to  run  through  tbe  same 
either  by  decree,  appropriation  or  ownership." 
William  McMillan,  the  grantor,  says  that  he 
did  not  sell,  and  it  was  not  his  intention  to 
convey,  to  Wiley  J.  McMillan  the  20  Inches  of 
water  In  dispute;  while  Wiley,  the  grantee, 
says  that  it  was  tbe  Intention  of  his  grantor 
to  sell  and  convey,  and  bis  intention  to  buy, 
these  20  Inches  of  water,  which  intent  is'  evi- 
denced by  tbe  language  above  quoted,  when 
considered  In  tbe  light  of  tbe  surrounding 
circumstances.  Tbe  facts  are  that  tbls  iden- 
tical amount  of  water  had  been  used  for  Ir- 
rigating tbe  particular  land  before  It  was 
sold  by  William  to  Wiley,  and  was  continu- 
ously used  by  Wiley  In  irrigating  the  same 
tmtii  tbe  latter  conveyed  It  to  plaintiff  Ford, 
and  by  the  latter  until  defendant  diverted  It 
to  bis  own  use  elsewhere.  At  the  time  of 
tbe  conveyance  to  Wiley,  William  owned  a 
one-balf  Interest  in  the  Clear  Fork  dltcb, 
and  a  one-half  Interest  in  tbe  water  belong- 
ing thereto  which  bad  been  decreed  to  It  In 
the  appropriate  statutory  proceedings.  He 
also  owned  the  20  inches  of  water  in  contro- 
versy, which  originally  bad  been  decreed  as 
a  part  of  the  appropriation  of  the  Fluke 
dltcb  taking  water  from  tbe  same  stream  in 
the  same  water  district  By  an  arrangement 
between  William  McMillan  and  other  persons 
interested  in  the  Fluke  and  Clear  Fork  ditch- 
es, William  received  a  deed  of  conveyance  of 
20  inches  of  water  belonging  to  the  Fluke 
ditch  appropriation  which  be  was  permitted 
to  divert  and  which,  by  himself,  tenants,  and 
grantees,  was  diverted,  and  applied  to  the 
land  now  owned  by  plaintiff  Ford,  through 
the  headgate  of  the  Clear  Fork  dltcb. 
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Tbe  court  found  that  William  McMillan 
owned  this  water  right  at  the  time  be  exe- 
cuted his  deed  of  conveyance  to  Wiley,  and 
that,  by  agreement  of  all  parties  concerned. 
It  bad  been  theretofore  diverted  and  used 
through  the  Clear  Fork  ditch  in  irrigating 
the  particular  tract  thereby  conveyed,  and 
mat  It  was  tbe  intention  of  both  the  grantor 
and  grantee  that  it  should  pass  by  the  con- 
veyance and  was  included  within  the  descrip- 
tlon  above  given.  Tbe  quoted  language  is 
broad  enough  to  Include  It,  and  color  is  given 
to  the  findings  by  the  words  "or  that  is  en- 
titled to  run  through  the  same  either  by 
decree,  appropriation  or  ownership."  Tbe 
preceding  language  of  tbe  clause,  In  express 
words,  transfen-ed  all  of  William's  interest 
and  title  In  the  physical  Clear  Fork  ditch  and 
all  of  his  title  to  the  water  belonging  there- 
to, which  was  evidenced  by  tbe  decree,  and 
which  was  a  one-half  interest  in  both.  And 
by  tbe  concluding  portion  of  the  clause  the 
20  inches  could  be,  and — In  view  of  tbe  find- 
ings on  the  oral  and  other  record  evidence 
that  William  owned  It  and  caused  It  to  be 
run  through  the  Clear  Fork  ditch  to  irrigate 
the  Wiley  lands — ^were  conveyed  because  such 
water  was,  so  far  as  concerns  tbe  parties  to 
the  deed,  "entitled  to  run  through  the  same." 
The  tesdmopy  being  directly  in  confitct  upon 
this  point,  we  are  precluded,  under  the  es- 
tablished rule  in  this  Jurisdiction,  from  dis- 
regarding tbe  finding  of  the  trial  court,  since 
there  was  evidence  tending  to  sustain  It. 
Upon  the  main  question,  then,  tbe  decree 
quieting  title  in  plaintiff  must  be  affirmed. 

As  part  of  tbe  decree,  though  such  relief 
was  not  specifically  prayed,  the  court  ordered 
that  this  particular  water  right,  which  orig- 
inally belonged  to  the  appropriation  of  tbe 
Fluke  ditch,  be  disconnected  therefrom,  and 
diverted  and  enjoyed  through  the  Clear  Fork 
ditch.  In  other  words,  tbe  court  autliorlzed 
a  change  in  the  point  of  diversion  of  this 
particular  water  from  the  Fluke  ditch  to 
the  headgate  of  the  Clear  Fork  ditch.  This 
decree  was  made  after  the  passage  by  our 
Generi)]  Assembly  of  an  act  authorizing  and 
prescribing  a  particular  procedure  in  court 
for  the  change  in  tbe  point  of  diversion  of 
water  taken  from  a  natural  stream.  Sess. 
Laws  1899,  p.  235,  c.  105.  This  act  was  con- 
strued in  New  Cache  La  Poudre  I.  Co.  v. 
Water  S.  &  S.  Co.,  29  Colo.  469,  68  Pac.  781, 
where  It  was  held  applicable  to  changes  that 
were  not  perfected  at  the  time  it  took  effect, 
and  it  was  also  said  that  there  was  no  con- 
stitutional objection  to  the  act  as  applied  to 
a  vested  right  to  such  change  which  accrued 
before  its  passage.  Tbe  facts  are  here  that 
while,  by  an  arrangement  between  the  par- 
ties to  the  transaction,  consent  was  given  to 
change  the  point  of  diversion  from  one  ditch 
to  another,  and  while,  as  between  the  parties 
to  that  agreement,  tbe  same  may  be  binding, 
yet,  as  we  held  In  the  case  Just  referred  to, 
the  parties,  by  such  arrangement,  cannot 
bind  other  approprlators,  or  tbe  state  and  its 


officers,  who,  imder  the  statutes,  are  charged 
with  tbe  duty  of  distributing  water  in  ac- 
cordance with  decrees  of  the  court  on  that 
subject.  This  portion  of  tbe  decree  therefore 
cannot  be  sustained.  While  the  change  of 
the  point  of  diversion  from  the  Fluke,  to  the 
Clear  Fork,  ditch  bad  been  made  and  was 
recognized  and  consented  to  by  tbe  immedi- 
ate parties,  and  probably  by  all  the  owners 
of  the  two  ditches,  consent  thereto  by  tbe 
water  commissioner  and  by  other  approprl- 
ators from  the  same  stream  in  the  same 
water  district  was  withheld,  and  no  decree 
permitting  the  change  was  rendered,  as  re- 
quired by  the  act  adverted  to.  The  water 
commissioner  testifies  that  when  no  objec- 
tion was  made  he  permitted  the  change  to 
be  made,  but  did  not,  as  indeed  he  could  not, 
recognize  its  validity.  When  objection  was 
made,  he  refused  to  permit  the  water  to  fiow 
through  tbe  Clear  Fork  ditch,  but  turned  it 
Into  the  Fluke  ditch,  In  accordance  with  tbe 
decree. 

The  district  court,  in  this  action,  'whose 
primary  object  was  to  obtain  a  decree  quiet- 
ing title  to  a  water  right,  had  not  tbe  power 
to  adjudge  that  a  change  in  the  point  of  di- 
version thereof  might  be  made.  Th^t  can  be 
done  only  In  proceedings  under  tbe  act  so 
providing,  in  tbe  appropriate  court,  where 
all  persons  affected  by  such  change  are  duly 
notified,  and  not  until  It  appears  that  their 
rights  are  not  injuriously  affected. 

Some  other  questions  are  discussed  by 
counsel ;  but,  in  view  of  the  conclusion  which 
we  have  reached,  they  are  not  important, 
and  their  determination  would  not  change 
the  same.  The  decree  of  tbe  lower  court  is 
modified  to  the  extent  that  it  allowed  a 
change  In  the  poi.it  of  diversion  from  tbe 
Fluke,  to  the  Clear  Fork,  ditch  of  the  20 
Inches  of  water  In  dispute,  and  authorized 
tbe  water  commissioner  to  proceed  In  accord- 
ance therewith.  In  other  respects  the  Judg- 
ment is  affirmed.  Tbe  cause  is  remanded  to 
the  district  court,  with  instructions  to  enter 
a  .tnodifled  decree  In  accordance  with  the 
views  expressed  In  this  opinion. 

Judgment  modified. 

GABBEUT,  C.  J.,  and  STEELE,  J.,  concur. 


CONRET   V. 


(35  Colo.  473) 
NICBOLS    et    al. 


(Supreme  Court  of  Colorado.    Jan.  8,  1906.) 

1.  Writ  of  Erro^ — Record — Sufficiency. 

The  abstract  of  the  record  set  forth  the 
instructions,  which  were  in  unnumbered  para- 
graphs, and  recited  that  before  the  jury  were 
instructed  plaintiff  "objected  and  excepted  to 
the  giving  of  the  following  portions  of  the  fore- 
going instructions,"  followed  by  excerpts  from 
the  instructions  given.  The  transcript  of  tht 
record  disclosed  that  no  objection  was  made  or 
exception  saved  to  any  instruction,  and  it  did 
not  appear  therein  that  the  objection  inserted 
in  the  abstract  was  made  when  tbe  instructions 
were  given  or  at  any  other  time.  Held,  that 
tbe  assignments  of  error  based  on  the  Instruc- 
tions were  not  reviewable. 
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2.  Saks — Avksuvxst  of  Becobd  bt  DEFEin>- 

AMT   IN   EIBBOB. 

Court  rule  No.  15  (80  Pac.  viii),  providing 
that  counsel  for  defendant  in  error  may,  if  be 
is  not  satisfied  with  the  abstract  of  record  filed, 
file  such  further  abstract  aa  may  be  necessary, 
contemplates  the  making  by  defendant  in  error 
of  an  abstract  of  the  record  of  matters  not 
found  in  the  transcript  filed,  but  does  not  call 
on  him  to  supply  omissions  in  the  transcript  be- 
cause it  fails  to  show  that  plaintiff  in  error 
made  objections  or  saved  exceptions  to  the  rul- 
ing of  the  court  and  he  does  not,  by  failing  to 
supphr  the  omissions,  waive  the  objection  of  the 
insufficiency  of  the  transcript 

3.  Pleadiro  —  Answxb  —  Imoonbistent  De- 

FE^SE8. 

Plaintiff  in  his  complaint  alleged  a  con- 
tract binding  defendant  to  sink  a  well  to  a 
depth  sufficient  to  supply  a  good  quality  of  wa- 
ter, and  of  sufficient  quantity  to  furnish  plain- 
tiff with  water  for  domestic  and  stock  purposes. 
Defendant  admitted  the  contract,  pleaded  per- 
formance and  as  a  second  defense  alleged  an- 
other contract  requiring  him  to  sink  the  well  to 
a  depth  sufficient  to  furnish  plaintiff  with  water 
sufficient  for  domestic  and  stock  purposes,  the 
same  being  the  usual  amount  required  on  the 
ord'iary  farm,  and  performance  thereof,  that  he 
performed  sa'd  contract  and  thereafter  because  of 
a  ^am  in  the  rock  the  well  was  sunk  deeper 
under  a  new  contract.  Held,  that  the  second 
defense,  though  inconsistent  with  the  first  an- 
swer, was  permissible  under  Mills'  Ann.  Code, 
f  59,  ai'thor'zing  a  defendant  to  set  forth  as 
many  d(finses  as  be  may  have. 

4.  Contracts — ^Action  fob  Bbeach — ^Answer 
— sufiicienct. 

The  second  answer  set  forth  a  contract 
complete  in  itself  with  terms  different  from  the 
terms  of  the  original  contract  and  was  sufficient. 

5.  Writ  or  Error  —  Verdict  —  Concujsivb- 

KES8. 

A  verdict  on  conflicting  evidence,  and  sup- 
ported by  evidence,  is  conclusive. 

Appeal  from  District  Conrt,  Weld  County; 
Cbristlan  A.  Bennett,  Judge. 

Action  by  John  A.  Conrey  against  G.  W. 
Nichols  and  another,  doing  business  under 
the  firm  name  and  style  of  Nichols  &  Son. 
There  was  a  judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

H.  B.  CbucblU,  for  appellant  0.  D.  tTodd, 
for  appellees. 

MAXWELL,  J.  Appellant,  who  was  plain- 
tiff below,  for  a  first  cause  of  action,  by  his 
complaint  averred,  that  the  defendants,  ap- 
pellees, entered  Into  a  verbal  contract  with 
bim  whereby  tbey  agreed  to  sink  a  well  upon 
the  premises  of  plaintiff  "to  a  sufficient  and 
whatever  depth  that  was  necessary  to  ob- 
tain a  good  quality  of  soft  water  and  of 
sufficient  quantity  to  furnish  plaintiff  with 
perpetual  soft  water  for  domestic  and  stock 
purposes,"  and  to  case  the  well  With  4-inch 
iron  pipe,  so  as  to  shut  off  all  surface  and 
hard  water,  for  which  plaintiff  was  to  pay 
defendants  75  cents  per  foot  in  depth; that 
thereafter,  defendants  informed  plaintiff  that 
they  had  completed  said  contract  according 
to  the  terms  thereof  and  requested  of  plain- 
tiff the  payment  of  the  agreed  price,  amount- 
ing to  something  like  $420;  that  plaintiff, 
relying  upon  the  statement  of  defendants 
that  they  bad  completed  said  well  in  accord- 


ance with  their  agreement,  and  bad  obtained 
the  quantity  and  quality  of  water  contracted 
to  te  furnished,  paid  defendants  the  sum 
of  $250 ;  that  such  payment  was  made  upon 
the  representations  of  defendants  that  tbey 
had  completed  such  well  according  to  their 
agreement;  that  the  plaintiff  did  not  know, 
and  bad  no  means  of  ascertaining  to  the  con- 
trary, and,  in  making  such  payment,  relied 
upon  the  statements  and  representations  of 
defendants,  which  statements  and  representa- 
tions were  wholly  false  and  untrue,  and  that 
the  amount  paid  by  plaintiff  was  paid  by  a 
mistake,  wherefore,  judgment  for  $250  was 
prayed.  For  a  second  cause  of  action  plain- 
tiff averred,  the  verbal  contract  set  forth  in 
the  first  cause  of  action ;  that  he  was  in  the 
farming  and  stock  raising  business:  that  by 
reason  of  defendants'  failing  to  complete  the 
contract  as  agreed  upon  be  was  damaged  In 
the  sum  of  $300 ;  ttiat  relying  upon  the  rep- 
resentations of  the  defendants  that  they 
had  completed  said  contract  be  purchased  a 
windmill  and  pump  to  utilize  such  well  for 
the  purpose  for  which  It  was  constructed; 
that  by  reason  of  defendants'  failure  and 
neglect  to  sink  said  well,  such  machinery  is 
wholly  worthless  to  the  plaintiff,  wherefore 
be  prayed  judgment  against  the  defendants 
for  the  sum  of  $500. 

Defendants  by  their  answer  admitted  the 
verbal  contract  alleged  in  the  complaint,  de- 
nied the  other  allegations  of  the  complaint, 
and  averred  complete  performance  of  tbe 
contract  For  a  further  answer,  and  as'  a 
counterclaim,  defendants  averred  that  they 
agreed  with  the  plaintiff  to  sink  tbe  well 
for  75  cents  a  foot  and  to  case  the  same,  tbe 
plaintiff  agreeing  to  pay  tbe  defendants  tbe 
cost  of  whatever  casing  was  placed  In  the 
well;  that  by  said  agreement  defendants 
agreed  to  sink  said  well  whatever  distance 
was  necessary  to  procure  soft  water  suffi- 
cient In  amount  to  furnish  plaintiff  water  for 
domestic  and  stock  purposes,  the  same  being 
tbe  usual  amount  required  upon  tbe  ordinary 
farm;  that  pursuant  to  such  contract  tbey 
drilled  said  well  to  a  depth  of  364  feet  and 
by  testing  the  same  found  that  tbey  iiad  pro- 
cured water  in  character  and  amount  pro- 
vided for  in  such  contract;  that  plaintiff 
received  such  well  and  paid  them  on  ac- 
count thereof  tbe  sum  of  $250 ;  that  such  well 
was  cased  according  to  the  contract  down  to 
the  rock;  that  after  plaintiff  bad  used  such 
well  several  months  it  was  discovered  that 
there  was  a  seam  in  tbe  rock  through  which 
certain  soft  materials  worked  into  tbe  well 
and  interfered  with  tbe  pump ;  that  thereup- 
on plaintiff  and  defendants  entered  Into  a 
contract  by  virtue  of  which  It  was  agreed 
that  3^-lnch  casing  should  tte  placed  In 
tbe  well,  to  shut  off  the  soft  material  en- 
countered, and  that  the  well  should  be  sunk 
deeper;  that  defendants  compiled  with  tbe 
terms  of  this  new  contract,  and  tendered  tbe 
well  to  plaintiff,  who  received  tbe  same  and 
pronounced    himself    sntlsfled;    that    under 
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the  contract  defendants  sunk  the  well  to  a 
depth  of  507  feet,  and  placed  272  feet  of 
casing  in  the  well,  making  the  total  cost 
thereof  $489.05:  that  the  plaintiff  was  in- 
debted to  them  on  account  of  board  agreed 
by  him  to  be  furnished  to  the  defendants,  in 
the  sum  of  $10.80;  that  they  placed  in  such 
well  pipes  and  rods  and  a  pump  and  cylinder, 
at  a  cost  of  $191.45;  that  the  total  amount 
due  from  plaintiff  to  defendants,  by  reason 
of  the  premises,  was  $691.20,  no  part  of 
which  has  been  paid,  except  the  sum  of  $250, 
and  that  there  is  now  due  defendants  from 
plaintiff  $441.20. 

Plaintiff's  reply  put  in  issue  the  averments 
of  the  further  answer  and  cross-complaint. 
Trial  to  a  Jury  resulted  in  a  verdict  and 
Judgment  against  plaintiff  for  the  sum  of 
$440.70,  from  which  is  this  appeal.  Errors 
assigned  are  the  Instructions  to  the  Jury, 
and  that  the  verdict  and  judgment  are  con- 
trary to,  and  not  supported  by,  the  evidence. 

Counsel  for  appellee,  in  bis  brief,  calls  at- 
tention to  the  fact  that  the  transcript  of  rec- 
ord and  bill  of  exceptions  do  not  show  that 
plaintiff  ever  made  any  objections  or  saved 
any  exceptions  to  the  instructions  given. 
The  abstract  of  the  record  shows,  at  the  close 
of  tbe  testimony,  the  following:  "And  there- 
upon, the  foregoing  being  all  of  the  evidence 
adduced  at  the  trial,  tbe  court  instructed  tbe 
jury  as  follows."  Then  follow  in  the  ab- 
stract of,  record  four  pages  of  Instructions, 
which  are  in  unnumbered  paragraphs,  and  at 
the'  close  of  the  Instructions  the  following: 
"And  thereupon,  and  before  the  jury  were  in- 
structed, the  plaintiff  by  his  counsel,  objected 
and  excepted  to  the  giving  of  the  following 
and  specific  portions  of  the  foregoing  In- 
structions, to  wit:"  Following  which  are 
about  two  pages  of  excerpts  from  the  instruc- 
tions given. 

An  examination  of  the  transcript  of  the 
record  discloses  that  no  objection  was  made 
or  exception  saved  to  any  instruction  given  to 
the  jury,  and  nowhere  does  it  appear  in  the 
transcript  of  record,  that  the  objection  in- 
serted in  tbe  abstract,  and  last  above  quoted, 
was  made  at  the  time  the  Instructions  were 
given,  or  at  any  other  time.  We  are  there- 
fore forced  to  the  conclusion  that  the  state- 
ment made  by  counsel  for  appellee  In  his  brief 
Is  correct,  which  statement  is  as  follows: 
"Counsel  for  appellant  has  inserted  what  pur- 
ports to  be  certain  objections,  but  the  same 
are  not  folioed,  and  catinot  be  found  in  tbe 
record,  and  constitute  mere  extraneous 
matter  improperly  inserted  In  the  printed  ab- 
stract, and  Its  insertion  there  does  not  war- 
rant any  assignment  of  error  thereon,  nor  au- 
thorize the  court  to  consider  tbe  same."  In 
his  reply  brief,  counsel  for  appellant  prac- 
tically admits  the  correctness  of  the  state- 
ment made  by  counsel  for  appellee  in  this 
behnlf,  and  seeks  to  avoid  the  conclusion 
drawn  by  the  statement  that  under  rule  15 
(80  Pac.  vlil),  if  appellee  desired  to  question 
the  correctness  of  the  abstract  furnished  by 


appellant,  be  might  have  raised  that  question 
by  an  amended  abstract;  not  having  seej  fit 
so  to  do,  by  the  decisions  of  the  courts  of  this 
state,  he  must  be  deemed  to  have  waived  bucb 
objection.  No  decision  is'  cited  in  support  of 
tbe  foregoing  extraordinary  position,  nor  can 
any  be  cited,  for  there  are  none.  The  rule 
referred  to  by  counsel  provides  for  tbe  filing 
of  a  further  abstract,  setting  forth  matters 
which  may  have  been  omitted  from  the  ab- 
stract filed  by  appellant  The  abstract  con- 
templated by  tbe  rules  is  an  abstract  of  the 
transcript  of  the  record,  and  should  not  In- 
clude matters  not  found  in  the  transcript  filed 
by  appellant  or  plaintiff  in  error.  As  the 
transcript  of  record  tails  to  show  that  any 
objection  was  made  or  exception  reserved, 
to  any  instruction  given  by  the  court  to  tbe 
jury,  we  decline  to  consider  the  assignments 
of  error  based  upon  such  alleged  errors. 

A  careful  examination  of  the  pleadings 
in  this  case  leads  to  tbe  conclusion  that  the 
plaintiff  in  bis  complaint  alleges  a  contract 
with  the  defendants  to  sink  a  well  to  a  depth 
sufllcient  to  supply  a  good  quality  of  soft 
water  and  of  sufilclent  quantity  to  furnish 
plaintiff  with  perpetual  soft  water  for  domes- 
tic and  stock  purposes.  The  defendants,  in 
their  answer,  admit  making  such  a  contract ;  and 
plead  performance  thereof.  As  a  second  de- 
fense and  counterclaim,  the  defendants  allege 
another  contract,  under  which  they  were  re- 
quired to  sink  tbe  well  to  a  d^pth  sufficient 
to  furnish  plaintiff  with  soft  water  sufficient 
for  domestic  and  stock  purposes,  tbe  same  be- 
ing the  usual  amount  required  upon  the  ordi- 
nary farm.  Tbe  contract  alleged  in  defend- 
ants' further  defense  and  counterclaim  seems 
to  have  been  made  necessary  by  the  fact  that, 
after  defendants  had  fully  complied  with  the 
terms  of  the  first  contract,  a  seam  in  the 
rock  developed,  from  which  soft  material  en- 
tered the  well  and  interfered  with  tbe  opera- 
tion of  the  pump,  necessitating  a  recnsing  to 
a  point  below  the  seam,  and  sinking  the  well 
to  a  greater  depth. 

Appellant's  position  is  that  having  ad- 
mitted the  making  of  the  contract  as  al- 
leged In  the  complaint,  defendants  are 
bound  by  such  admission,  and  that  the  new 
contract  alleged  In  tbe  further  defense  and 
counterclaim  is  inconsistent  with  such  admis- 
sion and  Is  also  inconsistent  with  itself.  If 
it  be  conceded  that  the  further  answer  and 
counterclaim  is  inconsistent  with  the  first 
answer,  under  section  59  of  our  Code  (Mills' 
Ann.  Code)  such  inconsistent  answer  Is  per- 
missible. People  V.  Lothrop,  3  Colo.  428,  450; 
Travelers  Ins.  Co.  v.  Redfleld,  6  Colo.  App. 
190,  40  Pac.  195;  Koll  v.  Bush,  6  Colo.  App. 
294,  40  Pac.  679;  Pike  v.  Sutton.  21  Colo.  84, 
39  Pac.  1084.  There  Is  nothing  in  the  fur- 
ther answer  and  counterclaim  pleaded  by  de- 
fendants which  is  Inconsistent  with  itself.  It 
sets  forth  a  contract  complete  in  itself,  with 
terms  somewhat  different  from  the  terms  of 
the  original  contract. 

At  tbe  trial,  three  witnesses  testified  that, 
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as  to  quantity  and  quality  of  the  water,  the 
defendants  had  fully  compiled  with  the  terms 
of  the  first  contract,  and  five  witnesses  testi- 
fied that  defendants  had  fully  complied  with 
the  terms  of  the  second  contract,  so  that  the 
contention  of  appellant  that  the  verdict  and 
judgment  are  unsupported  by  the  evidence  is 
without  merit  True,  there  was  substantial 
conflict  in  the  testimony  upon  every  mate- 
rial issue  in  the  case,  but  under  the  well  es- 
tablished rule  of  this  court,  the  verdict  of  the 
jury  will  not  be  disturbed  where  the  same  Is 
supported  by  evidence. 

For  the  foregoing  reasops  the  judgment 
mast  be  affirmed. 

Affirmed. 

OABBEHT,  O.  J.,  and  OUNTEB,  J,  con- 
cur. 

(47  Or.  tit) 

WOOLLBI   v.    PI-AINDEALEE   PUB.    CO. 
et  al. 

(Supreme  Court  of  Oregon.    Feb.  27,  1906.) 

L  LiBETr— Publications  Libei.ous  Peb  Sb. 

P'-'hlications  malicionsly  imputing  a  crime 
are  libelous  per  se. 

[Ed.  Note. — For  cases  In  point,  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  S§  17-25.} 

2.  Same— CoNSTRocTioN  of  Publication. 

B.  &  C.  Comp.  §  3389,  subd.  19,  makes  it  il- 
legal for  any  director  to  have  any  pecuniary 
interest  in  tlie  erection  of  a  schoolhouse.  or 
for  the  furnishing  or  repairing  thereof,  and  by 
section  S.'iOl  any  member  of  a  school  board 
violating  the  statute  is  guilty  of  a  misdemeanor. 
A  publication  stated  that  plaintiff  let  contracts 
for  school  buildings,  supplied  the  hardware, 
paints,  etc.,  compelling  the  contractor  to  submit 
to  high  prices  for  inferior  goods  or  to  have 
trouble  in  havinpr  his  work  accepted,  and  that 
it  was  at  plaintiff's  dictation  that  an  expensive 
and  out  of  date  beating  apparatus  was  installed, 
and  that  be  sold  an  expensive  engine  at  a  large 
profit  to  the  district.  Held,  that  the  publica- 
tion was  libelous  per  se. 

[Ed.  Note. — For  cases  in  point '  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  §§  17.  01-90.] 

8.  Pleadino  —  Objections  to  Complaint  — 

Waiver— Statptes. 

By  the  express  provisions  of  B.  &  O.  Comp. 
f  72,  an  objection  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  is  not  waived  by  failure  to  demur  or  an- 
swer. 

4.  Libel  and  Slandeb— Pleadino. 

B.  &  C.  Comp.  S  91,  makes  it  unnecessary, 
in  an  action  for  libel,  to  state  in  the  complaint 
anv  extrinsic  facts  to  show  the  application  to 
plaintiff  of  the  defamatory  matter.  Held  that 
where  in  an  action  for  libel  a  part  of  the  publica- 
tion charged  was  libelous  per  se,  the  complaint 
was  not  insufficient  l>ecause  other  parts  of  the 
article  were  not  explained  by  innuendoes. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent.  Dig.  Libel  and  Slander,  §  200.] 

5.  Same— INSTRUCTTONS. 

Where  the  publication  of  defamatory  mat- 
ter was  not  denied,  and  the  matter  was  action- 
able per  se,  the  court  should  have  so  instructed 
the  jury. 

[Eld.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Libel  and  Slander,  H  365,  360.] 

6.  Same— Evidence— Admissibilitt. 

B.  &  C.  Comp.  §  3.389,  subd.  19,  provides 
that  no  director  of  a  school  district,  either  di- 


rectly or  indirectly,  shall  have  any  pecuniary 
interest  in  the  schoolhouse,  or  the  warming, 
furnishing,  etc,  of  the  same.  Held  that,  in  an 
action  for  libel,  consisting  of  a  publication  char- 
ging plaintiff  with  having  made  sales  to  a 
school  district  while  be  was  a  director  thereof. 
It  was  proper  to  admit  in  evidence  bills  for 
goods  furnished  by  plaintiff  to  the  district 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;  J.  W.  Hamilton,  Judge. 

Action  by  P.  W.  Woolley  against  the  Plain- 
dealer  Publishing  Company  and  another. 
From  a  judgment  In  favor  of  defendants, 
plaintiff  appeals.    Reversed. 

This  Is  an  action  by  P.  W.  Woolley  against 
the  Plaindealer  Publishing  Company,  a  cor- 
poration, and  W.  C.  Conner,  to  recover  dam- 
ages for  the  publication  in  a  newspaper  of 
an  alleged  libel.  The  complaint,  omitting  the 
formal  parts  and  the  name  of  a  party  defend- 
ant as  to  whom  the  cause  was  dismissed,  Is  as 
follows : 

"That  during  all  the  times  hereinafter  men- 
tioned, the  plaintiff  was,  and  still  is,  a  mem- 
ber of  the  board  of  directors  of  school  dis- 
trict No.  4,  In  Douglas  county.  Or.  That 
the  defendant  the  Plaindealer  Publishing 
Company  Is  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Oregon.  That  the  defendant  W. 
C.  Conner  Is  the  editor  •  •  •  of  the  said 
defendant  corporation,  the  Plaindealer  Pub- 
lishing Company,  and  as  such  has  charge  of 
the  editing,  publishing  and  printing  of  the 
Twlce-a-Week  Roseburg  Plaindealer,  a  news- 
paper of  general  circulation  in  said  school 
district  No.  4,  and  In  Douglas  county.  Or., 
of  which  said  newspaper  the  defendant  cor- 
poration Is  the  proprietor.  That  on  the  2d 
day  of  January,  1906,  the  Isaid  defendants,  at 
Roseburg,  Or.,  published  the  said  newspaper 
and  therein  the  following  words,  all  concern- 
ing the  plaintiff,  to  wit: 

"  'More  About  the  School  Tax  Levy. 

"  'Editor  Plaindealer:  P.  W.  Woolley,  the 
big  "IT,"  the  presumptions  great  "I  AM,"  of 
the  school  board,  who  has  controlled  its  ac- 
tions with  the  pompous  air  of  a  Russian  auto- 
crat, says  that  the  school  board  does  not  vote 
the  tax.  Three  out  of  four  Is  a  majority 
which  has  a  lead  pipe  cinch  on  the  12  mills 
forced  on  the  people.  We  felt  sure  when  this 
matter  was  taken  up  that  the  grafter  would 
howl,  at  least  when  attention  was  called  to 
wantoned  waste  and  extravagance.  Almost 
every  statement  made  by  this  self-constituted 
mouthpiece  of  the  school  board  Is  misleading. 

"  'The  county  school  fund  amounts  to  about 
$6  per  capita. for  each  pupil  while  the  state 
fund  amounts  to  nearly  $2  additional.  On 
top  of  this  Woolley  has  forced  through  a  12 
mill  tax.  But  how  has  he  Incurred  the  in- 
debtedness for  which  this  exorbitant  tax  Is 
required?  By  installing  a  fire  trap  in  the  fine 
building  we  had  before  he  thus  dispoiled  it; 
by  contracting  with  outside  parties  who  would 
stand  in  to  the  exclusion  of  home  workmen 
who  were  too  honest  and  honorable  to  be 
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worked.  The  contract  price  for  the  high 
school  building  was  $20,000,  yet  he  audited 
and  allowed  $4,000  extra,  20  per  cent  of  the 
entire  contract  price.  Who  got  this  big 
$4,000  graft?  Who  Is  this  high  mogul  who 
essays  to  run  the  town  and  dictate  what  meat 
and  drink  a  man  shall  take — whose  gall  Is 
only  exceeded  by  his  great  grafting  propensi- 
ties. It  Is  Woolley  who  lets  contracts  for 
school  buildings,  supplies  the  hardware,  paints, 
roofing  and  the  poorest  goods  for  the  highest 
prices ;  grants  a  $4,000  extra  bill ;  accepts  or 
rejects  the  work  at  pleasure,  thus  compelling 
the  contractor  to  submit  to  high  prices  for 
inferior  wares  or  invite  trouble  in  having  his 
work  accepted.  It  was  at  this  man's  dicta- 
tion that  an  expensive,  out  of  date  hot  air 
heating  apparatus  was  Installed  in  the  high 
school  building.  But  then  he  had  an  oppor- 
tunity to  sell  the  district  an  expensive  gasoline 
engine  at  a  big  profit,  which  costs  more  to 
operate  than  would  be  required  to  heat  the 
entire  building  with  a  modern  plant,  but 
there  would  not  have  been  any  rake-off  on 
this  kind  of  a  plant  for  the  high  mogul. 

"  'The  school  board  has  never  published  a 
financial  statement  for  the  edification  of  the 
puhllc,  which  Is  not  permitted  to  know  the 
enormous  Indebtedness  of  the  district  Be- 
speaks of  tax  dodgers — from  personal  knowl- 
edge an  adept  can."  It  Is  true  he  may  pay 
more  taxes  than  I  do,  but  what  little  I  have 
was  earned  by  honest  toil.  I  had  no  big  fat 
,  hardware  bill  accruing  from  dependent  con- 
tractors, or  $4,000  extras  to  purchance  swell 
my  bank  account  or  help  pay  my  school  taxes. 

"'He  speaks  of  JEsop's  Fables.  He  has 
worn  the  lamb's  skin  and  strutted  the  street 
with  pomp  and  arrogance  proclaiming  that 
no  married  woman  should  teach  in  the  schools 
as  long  as  he  was  director,  while.  It  is  alleged, 
some  courageous  teacher  might  be  able  to 
tell  why.  He  wraps  himself  in  a  cloak  of 
self-righteousness  and  thanks  the  Lord  that 
he  is  not  like  other  men.  and  boasts  of  having 
bested  an  Inebriate  fellow  townsman  in  a 
fist  fight  on  the  streets  of  Roseburg.  He 
8h6uld  sign  bis  plea  for  continuance  In  of- 
fice— ^yours  for  excessive  hardware  bills.  $4,000 
extras  and  a  few  thousand  pounds  $1.50  whit- 
ing in  the  place  of  $10  kalsomtne, 

"  'Taxpayer.' 

"That  the  said  publication  was  false  and 
defamatory  and  was  published  by  the  said 
defendants  maliciously  and  with  the  Intent 
thereby  to  injure  the  good  name  and  reputa- 
tion of  the  plaintiff  and  bis  business.  That 
by  means  of  said  false  and  defamatory  publi- 
cation plaintiff  was  injured  In  his  business 
and  reputation  to  his  damage  in  the  sum  of 
ten  thousand  ($10,000)  dollars.  Wherefore, 
plaintiff  demands  Judgment  against  the  de- 
fendants for  the  full  sum  of  ten  thousand 
($10,000)  dollars  and  his  costs  and  disburse- 
ments therein  to  be  taxed." 

The  answer  denies  that  the  article  set  out 
In  the  complaint  is  false  or  defamatory  or 


published  with  intent  to  injure  plaintiiTs 
name,  reputation,  or  business,  or  that  he  was 
damaged  in  any  sum  by  such  promulgation. 
For  a  further  defense  it  is  averred  that  the 
matter  so  printed  Is  true,  and,  by  way  of 
justification.  It  Is  stated  that  during  the  years 
1899  to  1901  plaintiff  was  a  member  of  certain 
firms  engaged  at  Roseburg  in  the  sale  of 
hardware,  and  at  the  same  time  be  was  also 
a  director  of  school  district  No.  4  in  Douglas 
county,  and  that  while  in  such  daal  position 
plaintiff  Illegally  had  a  pecuniary  interest  in 
the  erection  of  schoolhouses  and  in  the  warm- 
ing, ventilating^  furnishing,  and  repairing 
thereof  In  that  district,  setting  out  generally 
the  sales  of  material,  etc.,  made  by  such  firms 
to  that  school  district  For  another  defense, 
and  in  mitigation  of  damages,  practically  the 
same  facts  are  set  out  in  respect  to  such 
sales.  It  Is  also  alleged  that  the  printed  mat- 
ter complained  of  constitutes  the  third  article 
of  a  series,  published  in  newspapers  at  Rose- 
burg, setting  out  what  purport  to  be  copies 
thereof,  the  first  signed  by  "A  Taxpayer," 
and  (be  second  by  plaintiff,  which  latter  com- 
munication provoked  the  matter  in  question 
as  a  reply.  The  allegations  of  new  matter  in 
the  answer  were  denied  in  the  reply,  and, 
the  cause  having  been  tried,  judgment  for  the 
costs  and  disbursements  of  the  action  was 
rendered  against  the  plaintiff,  and  he  appeals. 

O.  P.  Coshow,  for  appellant  W.  W.  Card- 
well,  for  respondents. 

MOORE,  J.  (after  stating  the  facts.)  It  1» 
contended  by  plaintiff's  counsel  that  the 
article  set  out  in  the  complaint  Is  prima 
facie  actionable,  and,  this  being  so.  tlie  court 
erred  In  submitting  to  the  jury  the  question 
whether  or  not  the  language  was  susc^tible 
to  such  construction  and  in.  not  charging 
that  it  was  libelous  per  se.  Defendants' 
counsel  deny  the  legal  propositions  so  as- 
serted, and  maintain  that  the  complaint  fails 
to  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  that,  as  the  judgment  was  in 
favor  of  their  clients,  no  alleged  error  of  the 
court  in  the  trial  of  the  cause  can  be  con- 
sidered. An  examination  of  the  complaint 
will  show  that  no  innuendoes  are  adopted  to 
explain  the  meaning  of  doubtful  words  used 
in  the  language  set  out  and  assuming,  with- 
out deciding,  that  some  of  the  terms  so  em- 
ployed are  of  obscure  import  and  not  in  such 
general  use  as  readily  'to  t>e  comprehended, 
the  complaint  will  be  scrutinized  to  discover 
whether  or  not  It  states  facts  sufficient  to 
constitute  a  cause  of  action.  As  the  solution 
of  the  principles  maintained  by  the  respective 
parties  depends,  however,  upon  the  deter- 
mination whether  or  not,  by  eliminating  as 
surplusage  the  clauses  containing  the  am- 
biguous words,  the  remaining  language  com- 
plained of  is  actionable,  the  questions  several- 
ly presented  will  be  treated  In  the  order 
stated. 

Printed  words  are  libelous  per  se  when 
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tbey  maliciously  Impnte  to  a  person  the  com- 
mission of  a  crime  which  is  liable  to  punish- 
ment either  at  common  law  or  by  statute. 

18  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  868; 
2  Cur.  Law,  714;  Upton  v.  Hume,  24  Or. 
420.  33  Pac.  810,  21  L.  R.  A.  493,  41  Am. 
St  Rep.  8C3;  McAllister  v.  Detroit  Free 
Press  Co.  (Mich.)  43  N.  W.  431.  15  Am. 
St.  Rep.  318;    Belo  v.  Fuller    (Tex.   Sup.) 

19  S.  W.  616,  31  Am.  St.  Rep.  75;  Chllders 
▼.  San  Jose  Mercury  Co.  (Cal.)  38  Pac.  903, 
45  Am.  St.  Rep.  40.  Our  statute,  emphasiz- 
ing the  rule  of  public  policy  that  a  person 
cannot  In  the  same  transaction  be  a  vendor 
and  a  purchaser,  contains  the  following  pro- 
vision relating  to  an  officer  of  a  school  dis- 
trict, to  wit:  "It  shall  be  illegal  for  any 
director,  either  directly  or  indirectly  to  have 
any  pecuniary  interest  in  the  erection  of 
scboolhouses,  or  for  the  warming,  ventilating, 
im-nishlng,  or  repairing  the  same."  B.  & 
C  Comp.  §  3389,  subd.  19.  When  this  section 
was  adopted,  the  following  provision  as  a 
part  of  the  same  statute  was  enacted,  to 
wit:  "Any  member  of  any  school  district 
board  •  •  •  who  shall  violate  any  of 
the  provisions  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  punished  by  a  fine  not  less  than 
twenty-flve  dollars  nor  more  than  one  hun- 
dred dollars,  or  by  imprisonment  in  the 
county  jail  not  less  than  six  months,  or  both 
such  fine  and  imprisonment"  Id.  {  3391. 
It  will  be  remembered  that  the  printed  matter 
Eet  out  in  the  complaint  contains  the  follow- 
ing clause :  "It  is  Woolley  who  lets  contracts 
for  school  buildings,  supplies  the  hardware, 
paints,  roofing  and  the  poorest  goods  for  the 
highest  prices;  grants  a  $4,000  extra  bill; 
accepts  or  rejects  the  worls  at  pleasinre,  thus 
compelling  the  contractor  to  submit  to  high 
prices  for  inferior  wares  or  invite  trouble 
in  having  his  work  accepted.  It  was  at  this 
man's  dictation  that  an  expensive,  out  of  date 
hot  air  beating  apparatus  was  installed  in 
tue  high  school  building.  But  then  he  had 
an  opportunity  to  sell  the  district  an  expen- 
sive gasoline  engine  at  a  big  proflt,  which 
costs  more  to  operate  than  would  be  required 
to  beat  the  entire  building  with  a  modem 
plant,  but  there  would  not  have  been  any 
rake-off  on  this  kind  of  a  plant  for  the  high 
mogul."  It  is  not  directly  stated  in  this  ex- 
cerpt to  whom  the  "hardware,  paints,  roof- 
ing and  the  poorest  goods  for  the  highest 
prices"  were  supplied  by  plaintiff,  but  when 
It  is  asserted  that  he  "accepts  or  rejects  the 
work  at  pleasure,  thus  compelling  the  con- 

. tractor  to  submit  to  high  prices  for  inferior 
wares  or  Invite  trouble  in  having  his  work 
accepted,"  it  reasonably  appears,  when  the 
printed  article  is  considered  In  its  entirety, 
that  plaintiff  is  charged  with  having  made 
such  sales  to  the  person  who  bad  a.  contract 
for  the  construction  of  the  high  school  build- 
ing, thereby  Imputing  that  Woolley  had  an 
indirect  pecuniary  Interest  in  the  erection  of 
a.  scboolhouse  in  the  city  of  Roseburg  of 


which  he  was  a  school  director.  So,  too,  the 
charge  that  at  plaintiff's  command  a  hot  air 
circulating  apparatus  was  placed  In  the  high 
school  building,  whereby  "he  had  an  op- 
portunity to  sell  the  district  an  expensive 
gasoline  engine  at  a  big  profit,  which  costs 
more  to  operate  than  would  be  required  to 
heat  the  entire  building  with  a  modem 
plant,"  Imputes  to  him  a  direct  pecuniary 
Interest  in  the  warming  of  a  scboolhouse  in 
that  school  district  These  separate  charges 
ascribe  to  plaintiff  a  violation  of  his  duty 
as  a  school  director  (B.  &  C.  Comp.  §  3389, 
subd.  19),  a  breach  of  which  is  a  statutory 
misdemeanor,  and,  for  a  conviction  thereof, 
a  fine  or  an  imprisonment  or  both  may  be 
imposed.  Id.  §  3391.  It  will  thus  be  seen 
that  the  language  adverted  to  Is  libelous 
per  se. 

This  brings  us  to  a  consideration  of  the 
second  question,  which  does  pot  appear  to 
have  been  raised  at  the  trial,  but  as  neces- 
sary averments  are  a  prerequisite  to  securing 
jurisdiction  of  the  subject-matter,  the  chal- 
lenge on  that  ground  Is  never  waived.  Id. 
i  72.  It  Is  unnecessary,  in  an  action  for  libel, 
to  state  in  the  complaint  any  extrinsic  facts 
to  show  the  application  to  the  plaintiff  of 
the  defamatory  matter  out  of  which  the 
cause  of  action  arose,  but  it  is  adequate  to 
aver  generally  that  the  calumnious  article 
was  published  concerning  the  plaintiff.  Id. 
91.  In  commenting  upon  a  similar  statute  of 
New  York,  a  text-writer  says:  "Where  the 
language  published  is  not  defamatory  on  its 
face,  and  becomes  so  only  by  reference  to 
extrinsic  facts,  the  existence  of  those  facts 
must  be  alleged  In  the  complaint."  Town- 
send.  Slander  &  Libel  (4th  Ed.)  g  310.  "The 
innuendo  may  always  be  rejected,"  says  this 
author,  "when  it  merely  introduces  matter 
not  necessary  to  support  the  action."  Id. 
S  344.  If  the  words  printed  clearly  Impute 
to  a  plaintiff  in  an  action  for  libel  the  com- 
mission of  a  crime  at  common  law  or  by  stat- 
ute, they  are  actionable,  and  no  extrinsic  facts 
need  be  alleged.  Worth  v.  Butler,  7  Blackf. 
251;  Fllber  v.  Dautermann,  26  Wis.  518; 
Langton  v.  Hagerty,  35  Wis.  150.  In  the 
case  at  bar  that  part  of  the  printed  language 
last  quoted,  having  Imputed  to  plaintiff  the 
commission  of  a  statutory  crime,  is  libelous 
per  se,  and,  this  being  so,  the  other  parts  of 
the  article  could  have  been  omitted,  and  It 
was  unnecessary  to  adopt  innuendoes  to  ex- 
plain the  meaning  therein  of  the  words  of 
doubtful  Import  The  objection  interposed 
to  the  complaint  Is  tantamount  to  a  demurrer 
thereto,  based  on  the  ground  Insisted  upon, 
and,  as  a  part  of  th6  language  used  Is  ade- 
quate to  sustain  the  action,  and  the  import 
thereof  is  not  qualified  or  modified  by  the 
entire  printed  article,  the  pleading  is  suffi- 
cient The  publication  of  the  defamatory 
matter,  not  having  been  denied.  Is  admitted, 
and,  being  actionable,  the  court  should  have 
so  charged.  Plttock  v.  O'Neill,  3  Am.  Rep. 
544;    Pugh  v.  McCarty,  44  Ga.  383;    Gabe 
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7.  McOlnnts,  68  Ind.  538;  Gregory  ▼.  Atkins, 
42  Vt.  237.  Instead  of  doing  so,  however, 
the  court,  In  addressing  the  Jury  and  re- 
ferring to  the  defendants,  said:  "If  you 
should  find  under  the  instructions  I  shall 
give  you  that  the  article  was  libelous,  then, 
under  the  evidence  in  this  case,  they  would 
be  responsible  for  It"  An  exception  having 
been  talcen  to  this  part  of  the  charge,  the 
error  comn^itted  necessitates  a  reversal  of 
tae  judgment,  which  Is  hereby  ordered. 

In  view  of  the  conclusion  we  have  reached, 
It  Is  deemed  proper  to  consider  another  as- 
signment of  alleged  error.  The  court,  over 
objection  and  exception,  permitted  the  de- 
fendant to  introduce  in  evidence  certain  bills 
for  goods,  amounting  to  $392.39,  furnished  to 
school  district  No.  4,  Douglas  county,  by  the 
firm  of  which  pialntlflf  was  a  member.  The 
plaintifiT,  as  a  school  director,  was  prohibited 
by  the  common  law  from  purchasing  from 
himself,  as  a  hardware  dealer,  any  goods 
that  the  school  district  might  need,  and 
though  our  statute  (B.  &  C.  Comp.  {  8389, 
subd.  10)  might,  by  Implication,  seem  to 
Justly  such  sales,  when  the  articles  furnish- 
ed were  not  intended  to  be  used  "in  the 
erection  of  schoolhonses  or  for  the  warm- 
ing, ventilating,  furnishing,  or  repairing  the 
same,"  the  rule,  when  invoked,  should  be  in- 
flexible that,  to  avoid  the  appearance  of 
favoritism  in  the  discharge  of  a  public  duty, 
every  attempted  sale  made  by  a  person  to 
himself  as  an  oflScer  should  be  avoided  if 
possible.  The  bills  in  question  were  admis- 
sible in  evidence  In  mitigation  of  damages, 
and  as  tending  to  corroborate  the  printed 
accusation.  No  other  alleged  error  is  deemed 
material. 

For  the  giving  of  the  Instruction  complain- 
ed of,  the  cause  is  remanded  for  a  new  triaL 


(47  Or.  4»2) 

STATE  V.  THOMPSON. 
(Supreme  (3ourt  of  Oregon.    Feb.  6,  1006. > 

1.  Carriebs  —  Sale  of  Tickets  —  Ticket 
scalpebs. 

Laws  1005,  p.  422,  requiring  railroads  to 
provide  agents  authorized  to  sell  tickets  with 
a  certificate  of  authority,  and  making  it  un- 
lawful for  a  person  not  possessed  of  such  a  cer- 
tificate from  a  railroad  to  sell  tickets  or  oper- 
ate a  ticket  office,  prohibits  the  ticket  brokerage 
business,  and  restricts  the  sale  of  railroad 
tickets  bf  others  than  duly  constituted  agents 
of  the  railroads  issuing  the  same. 

[Ed.   Note.— For  cases   in   point,  see  vol.  9, 
Cent.  Dig.  Carriers,  {  1010.] 

2.  Constitutional    Ijaw— Due    Pbocess    of 
Law— Prohibition  op  Business. 

The  act  is  not  repugnant  to  Const  U.  S. 
Amend.  14,  nor  to  Const  Or.  art.  1,  {  10, 
guarantying  due  process  of  law. 

[Ed.  Note.— For  cases  in  point,  see  vol.  JO, 
Cent.  Dig.  Constitutional  Law,  §  828.] 

8.  Same— Obligation  of  Contracts. 

Nor  does  it  violate  Const,  art.  1,  i  21,  pro- 
hibiting the  passage  of  laws  impairing  the  ob- 
ligation of  contracts. 


4.  Same— Equal  Protection  of  Lams. 

Nor  does  it  violate  Const,  art.  1,  }  20, 
prohibiting  the  grant  of  special  privileges,  nor 
Const.  U.  S.  Amend.  14,  guarantying  equal  pro- 
tection of  the  laws. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  §  GIC] 

5.  Commerce— Interstate    Commerce— State 
Regulation. 

Nor  does  the  fact  that  it  relates  to  tickets 
of  railroads  without,  as  well  as  to  those  of  rail- 
roads within,  the  state,  render  it  repuenant  to 
Const  U.  S.  art.  1,  §  8,  giving  Congress  power 
to  regulate  commerce  among  the  several  states. 

6.  Constitutional  Law— Police  Power- Pre- 
vention OF  Fraud. 

Nor  is  it  an  unconstitutional  prohibition  of 
a  lawful  calling,  but  rather  a  lawful  exercise 
of  the  police  power  of  the  state,  enacted  in 
order  to  protect  travelers  from  fraud. 

Appeal  from  Circuit  Court,  Multnomah 
County;  A  L.  Frazer,  Judge. 

C.  H.  Thompson  was  convicted  of  violat- 
ing the  antl-scalping  .act,  and  appeals.  Af- 
firmed. 

This  Is  an  appeal  from  a  Judgment  of  con- 
viction for  violating  what  is  commonly 
known  as  the  anti-scalping  act,  passed  at 
the  last  session  of  the  Legislature,  and  found 
on  page  422  of  the  Session  Laws  of  1903. 
The  act  provides  In  substance  as  follows: 
Section  1:  That  it  shall  be  the  duty -of  the 
owner  or  owners  or  person  or  persons  operat- 
ing a  railroad  to  provide  every  agent  who 
may  be  authorized  to  sell  Its  tickets  or  other 
evidence  of  a  right  to  travel  upon  any  rail- 
road with  a  certificate  setting  forth  the  au- 
thority of  such  agent  to  make  such  sale, 
which  certificate  must  be  duly  attested  and 
signed.  Section  2:  That  every  agent  per- 
son, firm,  or  corporation  engaged  in  selling, 
issuing,  or  dealing  In  railroad  passenger 
transportation  in  this  state  must  have  a  fixed 
place  of  business,  and  keep  the  certificate 
mentioned  In  section  1  posted  In  a  conspicu- 
ous place  therein.  Section  3:  That  It  shall 
be  unlawful  for  any  person  mentioned  In  sec- 
tion 2,  who  is  not  possessed  of  and  has  not 
posted  the  certificate  mentioned,  to  sell,  ex- 
change, or  transfer  or  offer  for  sale,  ex- 
change, or  transfer,  the  whole  or  any  part 
of  a  railroad  ticket  or  pass  or  other  evidence 
of  a  right  to  travel  on  any  railroad,  whether 
the  same  is  situated  within  or  without  the 
limits  of  this  state.  Section  4:  That  it 
shall  be  unlawful  for  any  person  named  in 
section  2  to  set  up,  establish,  or  maintain,  con- 
duct, or  operate  within  the  state  any  office 
or  other  place  for  the  sale,  exchange,  or 
transfer  of  railroad  tickets,  or  any  part 
thereof,  or  passes  or  any  other  evidence  of. 
a  right  to  travel  on  any  railroad  within  or 
without  the  limits  of  the  state,  unless  such 
person  is  possessed  of  and  has  posted  the 
certificate  above  mentioned.  Section  5  makes 
the  displaying  of  any  sign  bearing  certain 
words,  without  having  posted  the  certificate 
as  above  mentioned,  sufficient  evidence  to 
establish  a  prima  facie  case  against  the  own- 
er, proprietor,  employ^,  or  person  In  charge 
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of  said  office  or  place  of  business.  Section  6 
provides  a  penalty  for  the  violation  of  sec- 
tions 1,  2,  3,  and  4.  Section  7  requires  the 
owner  or  person  operating  any  railroad  in 
this  state  or  any  railroad  doing  business 
therein  to  redeem,  upon  presentation  by  the 
lawful  holder  thereof,  the  whole  or  any  part 
of  any  unused  ticket,  and  bow  such  redemp- 
tion shall  be  made,  and  the  time  within 
which  It  must  be  presented  for  redemption. 
Section  8  provides  a  penalty  for  refusal,  neg- 
lect, or  failure  to  redeem  as  provided  In  sec- 
tion 7. 

Martin  L.  Pipes,  John  F.  Logan,  and  Hen- 
ry E.  McGinn,  for  appellant.  John  Manning, 
DIst  Atty.,  and  Dan  J.  Malarljey,  for  the 
State. 

HAILBT,  J.  (after  stating  the  facts).  T^e 
only  question  raised  on  this  appeal  is  the 
constitutionality  of  the  foregoing  act.  It  is 
claimed:  First.  That  It  violates  the  follow- 
ing sections  of  article  1  of  the  state  Consti- 
tution: Section  10,  which  declares  that  "every 
man  shall  have  remedy  by  due  course  of 
law  for  Injury  done  him  in  person,  property, 
or  reputation."  Section  20,  which  declares, 
"No  law  shall  be  passed  to  any  citizen  or 
class  of  citizens,  privileges  or  Immunities 
which,  iq)on  the  same  terms,  shall  not  equal- 
ly belong  to  all  citizens."  And  section  21, 
which  declares,  "No  ex  post  facto  law,  or 
law  impairing  the  obligations  of  contracts, 
shall  ever  be  passed,  nor  shall  any  law  be 
passed,  the  taking  effect  of  which  shall  be 
made  to  depend  upon  any  authority,  except 
as  provided  In  this  Constitution."  Second. 
That  It  violates  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States, 
which  provides  that  no  state  shall  deprive 
any  person  of  liberty  or  property  without 
due  process  of  law;  and  also  violates  sec- 
tion 8  of  article  1  of  the  Constitution  of  the 
United  States,  which  gives  to  Congress  the 
power  to  regulate  commerce  among  the  sev- 
eral states.  In  this  opinion,  for  brevity  and 
clearness,  we  will  apply  the  word  "ticket"  to 
all  kinds  of  railroad  transportation  mention- 
ed in  the  act,  and  use  the  word  "railroad"  as 
eynonymous  with  the -words  in  the  act,  own- 
er or  operator  of  any  railroad.  Before  dis- 
cussing the  various  contentions  made  by  the 
defendant  as  above  set  forth,  we  deem  It 
necessary  to  ascertain  the  effect  of  this  law, 
and  then  will  consider  the  question  whether 
or  not  It  violates  any  of  the  above  provisions 
of  our  state  and  federal  Constitutions. 

1.  It  Is  contended  on  the  part  of  counsel 
for  appellant  that  this  act  does  not  prohibit 
the  ticket  brokerage  business,  but  permits  It 
When  done  by  one  having  the  certificate  pro- 
Tided  for  In  the  act,  and  only  makes  It  a 
crime  when  done  by  one  not  holding  such 
certificate.  Such  a  construction  of  the  law 
gives  no  force  to  the  relation  of  principal 
end  agent  necessarily  created  by  the  appoint- 
ing certificate.  The  holder  of  such  certificate 


Is  the  agent  of  the  railroad  issuing  the  same, 
and  his  acts  in  selling,  issuing,  and  dealing 
In  tickets  are  the  acts  of  bis  principal  and 
binding  upon  such  principal,  and  are  not  the 
acts  of  such  agent  In  bis  individual  capacity 
acting  upon  his  own  account.  Again,  such  a 
construction  also  gives  to  the  agent  authori- 
ty not  warranted  by  the  terms  of  the  act,  by 
imputing  to  him  the  right  to  deal  generally 
In  all  tickets,  whether  Issued  by  the  railroad 
appointing  him  Its  agent,  or  some  other  rail- 
road. By  the  terms  of  this  act  the  agent 
Is  expressly  limited  In  bis  authority  to  sell. 
Issue,  or  deal  in  tickets  Isued  by  the  railroad 
appointing  him,  and  has  no  authority  by 
virtue  of  a  certificate  from  one  railroad  to 
sell  or  deal  In  the  transportation  of  another 
railroad  from  which  he  holds  no  certificate. 
The  agent,  as  well  as,  the  railroad  appoint- 
ing him,  is  limited  to  selling,  issuing,  and 
dealing  in  its  tickets,  and  such  agent  must 
do  so  as  its  agent,  and  cannot  deal  In  tickets 
of  another  railroad  for  which  he  Is  not 
agent  The  right  to  Issue,  sell,  and  deal  in 
railroad  transportation  Is  thus  limited  to  the 
railroad  acting  through  Its  agents,  and  It  fol- 
lows that  when  done  by  a  ticket  broker  or 
other  person  not  authorized  and  acting  as 
agent  for  the  railroad,  such  transactions  are 
unlawful  and  punishable  under  this  act,  and 
thus  prohibited  thereby. 

2.  The  question,  then.  Is:  Does  this  law 
violate  any  of  the  constitutional  provisions 
above  mentioned?  It  Is  argued  by  counsel 
for  the  defendant  that  It  takes  property  with- 
out due  process  of  law.  Defendant  contends 
that  the  purchaser  of^  a  transferable  ticket 
has  a  right  to  do  with  It  as  be  pleases,  and 
that  to  limit  his  right  to  sell  or  otherwise 
dispose  of  it  Is  depriving  him  of  bis  property 
therein  without  due  process  of  law.  It  does 
not  deprive  the  purchaser  of  a  ticket  of  his 
property.  It  only  limits  the  manner  in  which 
he  shall  use  such  property.  It  Is  one  thing 
to  take  away  the  property  of  a  person,  and 
another  to  limit  his  use  of  such  property. 
In  the  case  of  the  purchase  of  a  railroad 
ticket,  the  railroad  sells  it  to  the  purchaser 
for  the  purpose  of  transportation  over  th^ 
lines  of  the  seller,  and  not  for  barter  or  trade 
In  the  market,  and  be  Is  not  deprived  ot 
his  property  therein  so  long  as  he  has  the 
right  to  use  It  for  the  purpose  for  which  It 
was  sold  to  bim,  and  the  presumption  Is 
that  he  purchased  It  for  the  purpose  for 
which  It  was  sold.  In  addition  to  the  right 
to  use  It  for  its  original  purpose,  the  act  in 
question  gives  him  the  additional  right  to 
compel  the  seller  to  redeem  it.  In  the  event 
the  purchaser  falls  to  use  It,  If  presented  for 
redemption  within  a  certain  time. 

3.  It  Is  next  contended  that  the  law  vio- 
lates the  constitutional  provision  which  pro- 
blblts  the  passing  of  any  law  Impairing  the 
obligations  of  contracts.  This  contention  I* 
not  tenable,  for  the  reason  this  constitutional 
provision  only  prohibits  the  passage  of  laws 
Impairing  the  obligations  of  contracts  In  ex- 
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istence  at  the  time  the  law  took  effect,  and 
therefore  it  has  no  application  to  the  caae 
at  bar,  the  ticket  In  controversy  having  been 
sold  by  the  railroad  after  this  law  went  Into 
effect  This  law  is  prospective  and  not  retro- 
spective in  effect,  and  is  clearly  not  an  ez 
post  facto  law,  as  it  does  not  undertake  to 
punish  the  defendant  for  an  act  done  prior 
to  the  time  It  took  effect,  the  doing  of  which 
was  at  that  time  not  a  crime. 

4.  Counsel  for  defendant  argue  that  the 
law  grants  privileges  to  some  persons  not 
granted  to  others  upon  the  same  terms,  and 
therefore  violates  section  20,  art.  1,  of  the 
state  Constitution,  and  the  fourteenth  amend- 
ment to  the  federal  Constitution,  and  cites 
in  support  of  this  contention  In  re  Oberg,  21 
Or.  406,  28  Pac.  130,  14  L.  R.  A.  577,  in 
which  it  was  claimed  that  an  act  providing 
"that  no  officer  or  seaman  of  a  sea-going  ves- 
sel, or  ship  shall  be  arrested  or  imprisoned 
for  debt;  and  any  officer  executing  a  process 
of  arrest  for  debt  upon  such  officers  or  sea- 
men shall  upon  conviction  •  •  •  be  fined," 
etc.,  was  in  violation  of  the  foregoing  section 
of  the  Constitution,  but  the  act  was  upheld 
by  this  court  on  the  ground  that  since  there 
was  no  discrimination  between  persons  of  the 
class  of  sailors  mentioned,  it  was  not  uncon- 
stitutional. The  court  said:  "All  sailors 
of  a  sea-going  vessel  within  the  prescribed 
limits  are  treated  alike,  and  entitled  to  enjoy 
the  privileges  or  immunities  granted.  The 
act  prescribes  the  same  rule  of  exemption  to 
all  persons  placed  in  the  same  circumstances. 
It  does  not  grant  a  sailor  immunity  from  ar- 
rest for  debt,  and  refuse  it  to  bis  neighbor, 
if  they  be  similarly  situated.  •  •  •  Any 
person  who  is  a  sailor  may  enjoy  the  im- 
munity, and  any  citizen  desiring  such  im- 
munity may  have  it,  in  the  words  of  the  Con- 
stitution, 'upon  the  same  terms,'  by  becoming 
a  sailor."  So  in  the  case  at  bar  the  privilege, 
If  such  it  be  deemed,  of  selling  tickets  under 
this  act,  is  granted  to  railroads  only  to  be 
done  by  them  directly  or  through  their  agents, 
and  all  railroads  are  treated  alike  and  en- 
titled to  enjoy  the  privileges  or  immunities 
panted,  and  any  one  desiring  to  secure  like 
privileges  and  immunities  can  do  so  by  becom- 
ing one  of  that  class.  The  difficulty  with  the 
argument  on  the  part  of  the  defendant  is  that 
it  fails  to  make  a  distinction  between  the 
persons  who,  as  agents  of  the  railroads,  act 
for  them,  and  such  persons  acting  in  their 
individual  capacity  as  third  persons.  If  the 
law  allowed  such  agents  to  act  in  their  in- 
dividual capacity,  and  not  as  agents  solely 
when  possessed  of  the  cortiflcate  provided  for 
in  the  law,  it  would  doubtless  be  amenable 
to  the  objection  raised  by  the  defendant; 
but  such  is  not  the  case.  Furthermore,  de- 
fendant has  no  unqualified  right  to  sell  and 
deal  in  the  tickets  of  a  railroad,  and  is  there- 
fore not  deprived  of  a  privilege  or  immunity 
guarantied  by  the  Constitution,  as  the  right 
claimed  Is  not  one  of  the  fundamental  rights 
guhrantied  by  tills  clause  of  the  Constitution. 


It  Is  argued,  however,  that  the  defendant  can- 
not bring  himself  within  this  class ;  It  being 
contended  that  the  Legislature  has  delegated 
to  the  railroad  companies  the  power  to  classi- 
fy the  citizens  of  the  state  and  authorize 
some  of  them  to  conduct  a  business  and  pro- 
hibit all  others  from  engaging  in  the  same 
business.  Here,  again,  the  representative 
capacity  of  the  agent  of  the  railroad  Is  con- 
founded with  his  Individual  capacity.  It  Is 
the  railroads  themselves  that  are  classified, 
and  not  the  individuals  who  may  act  as 
agents  for  them.  Prior  to  the  passage  of 
this  act  the  railroads  had  a  right  to  sell 
tickets  and  appoint  agents ;  that  was  one  of 
their  privileges,  and  they  were  not  required 
to  furnish  them  with  certificates  showing 
such  agency;  and  the  act  does  not  take  away 
either  privilege,  but  adds  the  requirement  of 
furnishing  such  agents  with  a  certificate.  All 
railroads  dealing  in  tickets  within  the  state, 
like  "all  seamen  of  sea-going  vessels,"  are 
treated  alike. 

6.  It  is  next  claimed  that  the  act  Interferes 
with  the  interstate  commerce  clause  of  the 
federal  Constitution,  in  that  it  relates  to 
tickets  of  railroads  without  as  well  as  with- 
in the  state.  We  cannot  see  the  force  of 
this  contention.  Under  the  law  the  railroads 
can  sell  as  freely  as  they  could  before.  The 
one  additional  requirement  is  that  they  fur- 
nish their  agents  with  a  certificate  of  au- 
thority. It  does  not  attempt  to  regulate  com- 
merce within  the  meaning  of  that  term  as 
interpreted  by  the  Supreme  Court  of  the 
United  States.  It  casts  no  burdens  upon 
commerce,  and  places  no  obstacles  in  Its  way. 
Its  operation  is  wholly  withhn  the  limits  of 
the  state  and  within  the  police  power  of  the 
state.  As  stated  in  Nashville,  etc.,  Ry.  v. 
Alabama,  128  U.  S.  96,  9  Sup.  Gt  28,  32  L.  Ed. 
352,  "such  legislation  is  Hot  directed  against 
commerce,  and  only  affects  it  incidentally, 
and  therefore  cannot  be  called,  within  the 
meaning  of  the  Constitution,  a  regulation  of 
commerce." 

6.  Finally,  it  is  urged  that  the  L^slature 
has  no  right  to  prohibit  a  lawful  and  harm- 
less calling,  and  it  is  urged  that  the  ticket 
brokerage  business  has  always  been  a  law- 
ful and  proper  vocation,  and  may  be  honestly 
conducted.  The  Legislature,  however,  has 
seen  fit  to  prohibit  the  conduct  of  such  busi- 
ness in  order  to  protect  travelers  from  fraud, 
and  the  facts  alleged  in  this  complaint,  if 
true,  apparently  uphold  the  Legislature  in  the 
wisdom  of  its  act.  With  this,  however,  this 
court  has  nothing  to  do.  It  is  within  the 
power  of  the  Legislature  to  prohibit  the  do- 
ing of  acts  that  in  themselves  have  been  and 
are  legal,  as,  for  Instance,  the  catching  of 
salmon  during  certain  seasons  of  the  year 
may  be  prohibited,  the  killing  of  wild  game 
may  be  prohibited,  and  numerous  other  in- 
stances which  are  found  upon  our  statute 
books.  Consequently  this  contention  is  not 
tenable.  City  of  Portland  v.  Meyer,  32  Or. 
3G8-371,  52  Pac.  21,  G7  Am.  St  Rep.  638; 
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State  ▼.  Scbuman,  36  Or.  16-26,  68  Pac.  661, 
47  L.  R.  A.  153,  78  Am.  St  Rep.  754.     . 

We  deem  it  unnecessary  to  discuss  furtber 
the  questions  argued  upon  tills  appeal,  for  tbe 
reason  that  legislation  similar  to  tbe  act  in 
question  bas  been  adopted  in  many  of  our 
sister  states,  and  its  constitutionality  bas 
been  fully  sustained  by  all  of  tbeir  blgbest 
courts,  with  tbe  single  exception  of  tbe  state 
of  New  York,  wbere  t^vo  dissenting  opinions 
were  rendered  tbat  agree  witb  tbe  following 
decisions,  wbicb>' fully  discuss  all  questions 
raised  in  tbe  case  at  bar,  and  all  of  wbicb 
bold  it  to  t>e  within  tbe  police  power  of  a 
state,  through  its  Legislature,  to  enact  such 
a  law  as  tbe  one  in  question:  Fry  t.  State,  U3 
Ind.  n.'S-i.  30  Am.  Rep.  238;  Burdlcic  t.  People, 
14d  Hi.  600.  36  N.  E.  048,  24  L.  R.  A.  152, 
41  Am.  St  Rep.  329:  State  t.  Corbett  67 
Minn.  345,  69  N.  W.  317,  24  L.  R.  A.  498; 
Commoiiweultb  t.  Keary,  198  Pa.  St  500,  48 
Atl.  472;  Jannin  t.  State.  42  Tex.  Cr.  R. 
C31,  5t  S.  W.  1120,  96  Am.  St  Rep.  821 ;  State 
V.  Beriilieim,  19  Mont:  512,  49  Pac.  441;  In 
re  O  Xeill  (Wash.;  Dec.  27,  1905)  83  Pac. 
1<M;  State  t.  Manford  (Minn.;  Oct  Term, 
1905)  lOtJ  N.  W.  907.  The  only  courts  hold- 
ing adversely  to  tbe  above  decisions  are  tbe 
courts  of  New  Yorlc,  which  follow  the  opinion 
of  Chief  Justice  Purker,  of  tbe  New  York 
Court  of  Appeals,  in  the  case  of  People  ex 
rel.  Tyroler  t.  Warden  of  Prison,  157  N.  T. 
116,  51  N.  G.  lOOC.  43  L.  R.  A.  204.  68  Am. 
St  Rep.  703,  in  wbicb  case  tbe  decision  la 
largely  based  upon  two  grounds: .  First  that 
tbe'  New  York  statute  conferred  authority 
upon  an  agent  of  one  railroad  to  sell  the 
tickets  of  any  other  railroad,  which  the  stat- 
ute in  this  state  does  not  do,  it  expressly 
limiting  bis  authority  to  tbe  sale  of  tbe 
tickets  of  the  road  appointing  him;  and, 
second,  on  the  ground  that  the  act  was  a 
violation  of  the  liberty  of  the  citizens  guar- 
abtled  him  by  tbe  Constitution  to  engage  in 
ticket  brokerage,  which  tbe  state  could  not 
take  away  by  the  exercise  of  Its  police  power. 
We  are,  however,  unable  to  agree  with  the 
logic  or  tbe  reasoning  of  that  opinion,  but 
profer  to  accept  the  reasoning  and  logic  of 
tbe  two  dissenting  opinions  written  In  the 
same  case,  which  have  been  practically  adopt- 
ed by  tbe  cases  above  mentioned. 

We  therefore  hold  tbe  act  valid,  and  tbe 
Judgment  of  tbe  lower  court  Is  affirmed. 


(47  Or.  S39) 


STATE  V.   BOLI/AM. 


(Supreme  Court  of  Oregon.    Feb.  6,  1906.) 

Appeal  from  Circuit  Court,  Multnomah 
County;  A.  L.  Frazer,  Jndge. 

Fntnk  Boliam  was  convicted  of  tldiet 
scalping,  and  appeals.    Affirmed. 

Martin  L.  Pipes,  John  F.  Logan,  and  Henry 
B.  McCiinn,  for  appellant  John  Manning, 
Dist  Atty.,  and  Doa  i,  Malarkey,  for  the 
Sute.  , 


HAILEY,  J.  Tbis  case  having  been  ar- 
gned  and  submitted  with  the  case  of  tb« 
State  T.  Thompson,  84  Pac.  476.  upon  tbe  au- 
thority of  tbat  case  the  judgment  of  tbe  lower 
court  Is  affirmed. 


(47  Or.  602) 

SPRINGER  T.  JENKINS  et  al. 

(Supreme  Court  of  Oregon.    Feb.  6,  1906.) 

1.  cuattei.  mobtoaoes  —  conversion  of 
Chattels   bt   Mobtoaoeb  —  Action   fob 

CONVEKSION— ANSWEB  IN   MmOATION— Ne- 
CKSSITT. 

A  mortgagee,  sued  for  the  conversion  of  the 
chattels  mortgaged  because  of  his  irregularly 
foreclosing  the  mortgage  in  good  faith,  cannot 
invoke  the  rule  that  the  mortgagor's  measure 
of  dnmnges  is  the  difference  between  the  value 
of  the  cliJattels  and  tbe  amount  of  tbe  debt,  un- 
less he  pleads  tbe  amount  due  in  mitigation 
of  damages,  since  tbe  defense  in  mitigation  is 
in  effect  a  plea  in  confession  and  avoidance. 
, which,  in  order  to  be  available,  must  be  special- 
ly pleaded,  under  B.  &  C.  Comp.  {  7.'i,  declar- 
ing that  an  answer  shall  coutain  a  specific  de- 
nial of  each  allegation  of  the  complaint  contro- 
verted by  defendant  and  a  statement  of  new 
matter  constituting  a  defense. 
Z.  Same  —  Answeb  in  MmoAXiON  —  SoiTi- 

CIENCT. 

The  answer  of  a  mortgagee,  sued  for  con- 
version of  the  chattels  mortgaged  in  consequence 
of  his  irregularly  foreclosing  tbe  mortgage, 
which  fails  to  allege  that  he  was  the  owner  oi 
the  mortgage  debt  at  tbe  time  of  the  alleged 
conversion,  that  any  part  of  the  debt  was  un- 
paid, and  that  the  chattels  sold  under  the  fore- 
closure sale  were  those  described  in  the  complaint 
is  insufSrient  as  an  answer  in  mitigation,  so  as 
to  reduce  the  mortgagor's  recovery  to  the  dif- 
ference between  the  value  of  the  chattels  and 
tbe  amount  of  the  debt. 

3.  Trover  and  Conversion— Conversion  of 
Decedent's  Estate  —  Recovebt  by  Ad- 
min istratob  —  DouaLK  Damages  —  Pi.ead- 

INO. 

An  administrator  proceeding,  under  B.  & 
O.  Comp.  {  1102,  providing  that  a  person  con- 
verting to  his  own  use  property  of  a  decedent 
shall  be  liable  to  the  administrator  in  double 
the  amount  of  damages,  and  not  under  section 
385.  making  a  person  converting  to  bis  awn 
use  proiwrty  of  a  dece<lent  liable  to  the  adminis- 
trator for  tbe  value  thereof  and  injury  caused 
thereby,  should  allege  that  he  seeks  to  recover 
double  damages,  or  the  action  will  be  treated  as 
one  under  section  385  for  tbe  actual  dtunages 
sustained. 

4.  Saub— Proof  of  Bad  Faith— Nbcessitt. 

An  administrator,  in  order  to  recover 
double  damages  for  the  conversion  of  property 
of  the  decedent  as  authorized  by  B.  &  C!.  Comp. 
{  1152.  providing  tbat  a  person  converting  to 
his  own  use  property  of  a  decedent  shall  be 
liable  to  double  damages,  must  show  that  de- 
fendant acted  In  bad  ftiith;  and  proof  that  he 
was  mistaken  in  his  rights  and  was  111  advised 
is  insufficient 

Appeal  from  Circuit  Court  Harney  County; 
George  E.  Davis.  Judge. 

Action  by  L.  B.  Springer,  administrator  of 
Frank  Martin,  deceased,  against  Thomas  E. 
Jenkins  and  another,  copartners  doing  busi- 
ness under  tbe  name  of  Jenkins  Bros.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

This  Is  an  action  of  trover  for  tbe  alleged 
conversioa  by  defendants  of  certain  sheep 
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belonging  to  the  estate  of  Frank  Martin, 
deceased.  The  complaint  alleges  that  Mar- 
tin died  In  October,  1903,  owning  and  In 
possession  of  1,600  head  of  stock  and  sheep, 
"branded  5  on  woq\  on  back,  and  marked 
with  different  earmarks,"  of  the  value  of 
$3,500;  that  soon  after  bis  death,  and  be- 
fore the  appointment  of  an  administrator  of 
bis  estate,  the  defendants,  without  right  or 
authority,  took  possession  of  such  sheep 
and  converted  the  same  to  their  own  use, 
by  selling  them  and  retaining  the  proceeds, 
to  the  damage  of  Martin's  estate  In  the  sum 
of  $3,500;  that  after  the  appointment  of 
plaintiff  as  administrator,  and  before  the  com- 
mencement of  this  action,  he  demanded  of 
defendants  the  possession  of  the  sheep  or 
the  value  thereof.  The  prayer  Is  for  Judg- 
ment of  $7,000,  double  the  amount  of  dama- 
ges alleged  to  have  been  sustained  by  the 
conversion.  The  defendants  for  answer 
admit  the  death  of  Martin  and  the  appoint- 
ment of  the  plaintiff  as  administrator  of  his 
estate,  but  deny  the  number  and  value  of  the 
sheep  and  the  conversion  thereof  as  alleged. 
For  a  further  and  separate  defense  they 
aver  that  on  November  1,  1902,  Martin  made, 
executed,  and  delivered  to  them  his  promis- 
sory note,  "wherein  and  whereby  he  promised 
and  agreed  to  pay  to  the  defendants  the  sum 
of  $778,  with  interest  from  date  at  the  rate 
of  10  per  cent,  per  annum,"  and  to  secure 
the  payment  thereof  at  the  same  time  execu- 
ted and  delivered  to  them  a  chattel  mort- 
gage on  "9%  ewes,  branded  figure  5  on  back," 
a  copy  of  which  mortgage  is  annexed  to'and 
made  a  part  of  tbe  answer;  that  subsequent 
to  tbe  execution  of  the  mortgage  and  prior 

to  the day  of  November,  1903,  Martin 

and  the  defendants  orally  agreed  that  the 
mortgage  should  stand  for  and  cover  any 
future  advances  which  defendants  might 
make  to  him,  and  that  Interest  on  all  sums 
secured  by  tbe  mortgage  should  be  due  and 
payable  annually;  that  In  pursuance  of  such 
agreement  defendants  did,  prior  to  the  date 

named,  advance  to  Martin  $ ,  all  of 

which  had  been  repaid,  except  $ ;  that 

on  the  day  of  November,  1903,  de- 
fault having  been  made  In  the  payment  of 
the  interest  due  on  the  promissory  note  men- 
tioned In  the  mortgage,  and  Martin  having 
gone  away  from  the  county  and  remained 
away  an  unusual  length  of  time  without 
making  provision  for  the  care  or  mainte- 
nance of  the  sheep,  and  the  herder  having  seized 
and  attempted  to  sell  them  under  a  herder's 
Hen,  tbe  defendants,  acting  under  advice  of 
counsel  and  considering  tbe  conditions  of 
the  mortgage  broken,  proceeded  to  foreclose 
the  same  by  reqiiesting  the  sheriff  of  the 
county  to  sell  the  property  therein  described 
In  accordance  with  the  provisions  of  law  in 
respect  thereto;  thot  pursuant  to  such  re- 
quest the  sheriff,  after  due  advertisement, 
sold  the  property  at  public  vendue  to  the 
highest  bidder  for  cash;  that  such  sale  was 
conducted  In  all  respects  according  to  law, 


and  the  property  was  purchased  by  one 
Thomas  Turnbull,  who  is  now  and  since  that 
date  has  been  tbe  lawful  owner  of  the  same; 
that  since  the  date  of  the  sale  tbe  defendants 
have  not  been  in  possession  of  the  property 
or  the  proceeds  thereof,  except  suflScient  to 
satisfy  the  indebtedness  due  them  and  se- 
cured by  the  mortgage.  The  reply  admits 
tbe  execution  of  the  chattel  mortgage  and 
promissory  note  therein  referred  to,  the  rate 
of  interest  thereon,  the  recording  of  the 
mortgage,  and  the  sale  of  tbe  property  in 
November,  1903,  as  alleged,  but  denies  all 
the  other  allegations  of  the  answer.  Upon 
these  pleadings  tbe  cause  was  tried,  and  re- 
sulted in  a  verdict  In  favor  of  tbe  plaintiff 
for  $1,704.99.  Upon  motion  of  the  plaintiff 
a  Judgment  was  rendered  in  his  favor  and 
against  the  defendants  for  $3,409.98,  being 
double  tbe  amount  of  damages  so  assessed. 
The  defendants  appeal. 

balton  Biggs,  for  appellants.  Will  B. 
King,  for  respondent 

BBAN,  C.  J.  (after  stating  the  facts). 
The  Jury  found  from  the  testimony  under 
the  law  as  given  to  them  by  the  court  that 
tbe  foreclosure  of  the  chattel  mortgage  by 
tbe  defendants  was  premature,  because  the 
debt  secured  thereby  was  not  then  due  and 
none  of  its  provisions  had  been  broken  at 
the  time,  and  therefore  the  foreclosure  pro- 
ceedings were  Irregular  and  void  and  did 
not  constitute  a  defense  to  this  action.  There 
are  no  errors  predicated  upon  this  branch 
of  the  case.  The  only  questions  necessary 
for  us  to  consider  arise  on  the  rulings  of 
the  trial  court  that  the  defendants  could 
not  show  tbe  amount  of  the  mortgage  debt 
in  mitigation  of  damages,  and  In  entering 
Judgment  for  double  tbe  amount  of  damages 
assessed  by  tbe  Jury. 

There  is  a  line  of  autboritles  holding  that, 
if  a  chattel  mortgage  is  irregularly  fore- 
closed in  good  faith  and  tbe  property  sold 
to  another  than  the  mortgagee,  .the  mortgagor 
may  treat  the  transaction  as  a  conversion  of 
tbe  property  by  the  mortgagee  and  sue  ac- 
cordingly, and  in  such  case  tbe  measure  of 
damages  is  the  difference  i>etween  the  value 
of  the  property  at  the  time  of  the  conversion 
and  the  amount  of  tbe  mortgage  debt  2 
Cobbey,  Ch.  Mort  {  1036;  2  Sedgwick,  Meas. 
Damages  (7tb  Ed.)  p.  391;  Burton  v.  Ran- 
dall, 4  Kan.  App.  693,  46  Pac.  326;  Cusbing- 
V.  Seymour,  Sabin  &  Co.,  30  Minn.  301,  15 
N.  W.  249;  Torp  v.  Gulsetb,  37  Minn.  135, 
33  N.  "W.  550;  Powell  v.  Gagnon,  52  Minn. 
232,  53  N.  W.  1148;  Bryan  v.  Baldwin.  52 
N.  T.  232.  But  the  defendants  cannot  in- 
voke this  rule,  because  they  have  not  pleaded 
the  amount  due  on  the  mortgage  In  mitiga- 
tion of  damages.  At  common  law  a  defend- 
ant was  entitled  to  g^ive  In  evidence  under 
the  general  Issue  any  matter  constituting 
a  valid  defense,  and,  following  this  rule, 
some  of  the  cases  cited  hold  that  in  an  action 
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of  trover  a  defendant  may  give  facts  in 
mitigation  of  damages  without  pleading 
tbem;  but  onr  statute  has  changed  the  com- 
mon-law rule  and  substituted  for  the  general 
issue  an  answer  which  must  contain  a 
general  or  specific  denial  of  the  material 
allegations  of  the  complaint  intended  to  be 
controverted  and  a  statement  of  any  new 
matter  constituting  a  defense  or  counter- 
claim. B.  &  C.  Comp.  i  73.  Under  this 
statute  the  defendant  can  only  put  in  evi- 
dence under  the  denials  such  facts  as  go  to 
disprove  the  plaintifTs  cause  of  action.  If 
be  intends  to  rest  his  defense  upon  any  other 
matter,  such  as  payment,  estoppel,  former 
adjudication,  legality  of  consideration,  justifi- 
cation, ccmtributory  negligence,  tbe  negli- 
gence of  a  fellow  servant,  and  tbe  like.  It 
must  be  pleaded.  Heatherly  v.  Hadley,  2 
Or.  269;  Rugh  v.  Ottenheimer,  6  Or.  231, 
25  Am.  Rep.  513;  Konigsberger  v.  Harvey, 
12  Or.  286,  17  Pac.  114;  Buchtel  v.  Evans, 
,21  Or.  309,  28  Pac.  67;  Johnston  v.  Oregon 
Short  Line  Co.,  23  Or.  94,  31  Pac.  283; 
Jameson  v.  Coldwell,  23  Or.  144,  31  Pac.  279; 
Clai*  V,  Wick,  25  Or.  446,  36  Pac  165; 
Duff  V.  Willamette  Steel  Works,  45  Or.  479, 
78  Pac.  363,  668.  And  so  with  the  defense 
of  mitigation  of  damages.  Such  a  defense 
is  in  effect  a  plea  In  confession  and  avoid- 
ance. It  amounts  to  an  admission  of  tbe 
cause  of  action  alleged  In  the  complaint, 
but  asserts  that  plaintiff  cannot  recover  the 
entire  damages  sustained  by  him  on  accoimt 
thereof,  because  of  extraneous  matter  which 
does  not  contradict  any  fact  necessary  to  be 
established  by  tbe  plaintiff  to  authorize  a 
recovery.  Now,  when  we  examine  tbe  an- 
swer in  this  case,  we  find  that  it  attempts  to 
set  up  a  chattel  mortgage  and  tbe  foreclosure 
thereof  as  a  complete  defense  or  bar  to  tbe 
action.  It  may  be  doubted,  therefore,  wheth- 
er it  could  under  any  circumstances  be 
treated  as  a  partial  defense  by  way  of  miti- 
gation of  damages.  Webb  v.  Nickerson,  11 
Or.  382,  4  Pac.  1126. 

But,  waiving  this  point,  the  answer  does 
not  contain  facts  sufficient  to  constitute  such 
a  defense.  It  Is  not  alleged  that  the  defendants 
were  the  owners  of  the  mortgage  debt  at  the 
time  of  the  alleged  conversion,  nor  that 
any  part  of  the  debt  secured  by  such  mort- 
gage was  unpaid,  nor  that  the  sheep  described 
in  the  mortgage  were  the  same  sheep  mention- 
ed In  the  complaint.  These  are  all  matters 
of  essential  importance  In  a  plea  In  mitiga- 
tion of  damages.  Without  them  the  plaintiff 
would  not  be  Informed  of  the  facts  Intended 
to,  be  relied  upon  as  a  defense  and  could  not 
be  prepared  to  meet  them  on  the  trial.  There 
was  no  error,  therefore,  in  the  ruling  com- 
plained of. 

The  remaining  assignment  of  error  is 
predicated  upon  the  action  of  the  court  in 
rendering  judgment  against  tbe  defend- 
ants for  double  the  amount  of  damages 
as  found  by  the  jury.  This  judgment 
was  based  on  section  1152  of  the  statute 
84  P.— 81 


which  provides:  "If  any  person  shall,  before 
administration  is  granted,  embezzle,  alien,  or 
in  any  way  convert  to  his  own  use  any  of 
tbe  property  of  a  deceased  person,  he  is 
liable  to  the  executor  or  administrator  in 
double  the  amount  of  damages  which  may  be 
assessed  therefor."  If  the  rule  governing 
actions  under  statutes  giving  aggravated 
damages  is  to  be  applied  to  this  section,  the 
complaint  does  not  state  facts  sufficient  to  en- 
titled plaintiff  to  a  recovery  thereunder,  be- 
cause it  does  not  recite  tbe  statute  nor  in 
any  way  allude  to  It  The  general  rule  Is 
that  when  aggravated  damages  are  given 
by  a  statute,  "tbe  demand  for  such  damages 
must  be  expressly  Inserted  in  tbe  declaration,  - 
which  must  either  recite  the  statute  or  con- 
clude to  the  damage  of  the  plaintiff  against 
the  form  of  the  statute."  Chlpman  v.  Em- 
erlc,  5  Cal.  239;  Neff  v.  Pennoyer,  3  Saw. 
4i95,  Fed.  Cas.  Na  10,085;  Livingston  v.  Plat- 
ner  (N.  Y.)  1  Cow.  175.  There  are  two  sec- 
tions of  the  statute  providing  for  actions  by 
an  executor  or  administrator  against  persons 
who  intermeddle  with  the  property  of  a  de- 
cedent Sections  885  and  1152.  By  the  for- 
mer the  action  is  "for  the  value  of  all  prop- 
erty so  taken  or  received,  and  for  all  Injury 
caused  by  his  IdeCendant's]  interference  with 
tlie  estate  of  tbe  deceased";  and  by  the  lat- 
ter the  defendant  is  made  liable  for  double 
1;he  amount  of  damages  which  may  be  as- 
sessed against  him.  It  is  but  reasonable, 
therefore,  that.  If  an  executor  or  administra- 
tor desires  to  proceed  under  section  1152,  he 
should  so  state  in  his  complaint,  so  that  the 
defendant  may  be  advised  of  that  fact;  and, 
if  he  does  not,  the  action  should  be  treated 
as  brought  under  section  385,  to  recover  the 
actual  damages  sustained. 

But,  however  this  may  be,  we  are  of  the 
opinion  that  section  1152  does  not  apply  to  a 
case  where  the  defeudant  acted  In  good  faith 
under  color  of  legal  right,  supposing  be  bad 
title  to  the  property  or  a  right  to  enforce 
a  lien  thereon,  though  be  should  subsequently 
be  unable  to  establish  such  title  or  rieht 
Tbe  statute  is  highly  penal  in  Its  consequen- 
ces, and  was  evidently  Intended  to  punish 
those  who  might  wrongfully  or  In  bnd  faith 
Interfere  with,  convert  to  their  own  use.  or 
dispose  of  the  property  of  a  deceased  person,, 
by  mulcting  them  In  double  damages;  and  Its 
language  should,  we  think,  be  so  construed. 
To  subject  a  defendant  to  the  penalty  given, 
by  tbe  statute,  it  should  appear  that  be  was 
an  Intermeddler,  and  acted  from  wrong  mo- 
tives or  In  bad  faith:  otherwise,  the  executor 
or  administrator  should  be  satisfied  with-  the 
ordinary  remedies  given  him  by  law.  Roys 
V.  Roys.  13  Vt  543;  Batohf elder  v.  Tenney, 
27  Vt.  578.  It  is  not  alleged,  nor  does  It  ap- 
pear, that  the  defendants  did  not  act  lb  the 
utmost  good  faith  In  attempting  to  foreclose 
their  mortgage.  They  may  have  been  iU  ad- 
vised, or  may  have  mistaken  their  rights;  but, 
until  It  is  made  to  appear  that  they  acted 
from  wrongful  motives  or  in  bad  faith,  the 
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plaintiff  Is   not  entitled  to  recover  double 
damages  from  them. 

The  Judgment  of  the  court  below  will  there- 
fore be  reversed,  and  the  cause  remanded 
for  such  further  proceedings  as  may  be  proi>- 
er,  not  inconsistent  with  this  opinion. 


M7  Or.  609) 

STATE  V.   CONKLIN. 
(Supreme  Conrt  of  Oregon.    Feb.  20,  1906.) 

1.  Indictment  and  Infobvation  —  Motion 
TO  Strike  Out. 

Under  B.  &  C.  Comp.  $  1355,  providing  that 
in  criminal  prosecutions  the  only  pleading  on 
the  part  of  defendant  is  either  a  demurrer  or  a 
plea,  a  motion  to  strilse  out  portions  of  an  in- 
formation is  not  allowable. 

[Bid.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Indictment  and  Information,  §§  454- 
4«9.] 

2.  Chimin AL  Law  — Appeai.  — Habuless  Eb- 
BOB— Remarks  of  Judge. 

In  view  of  B.  &  C.  Comp.  S  2170,  providing 
that,  in  criminal  iirosecutions  for  libel,  the  fact 
that  the  publication  wag  true  and  published 
with  good  motives  is  a  defense,  it  is  questionable 
whether  evidence  of  rumors  corroborative  of 
the  alleged  defamatory  matter  is,  admissible 
in  such  a  prosecution,  but  a  remark  of  the  judge 
in  ruling  on  the  propriety  of  a  reference  to  such 
rumors,  in  the  opening  statement  of  defend- 
ant's counsel,  that  such  rumors  might  be  shown 
after  the  truth  of  the  publication  was  establish- 
ed, was  not  harmful  to  defendant. 

3.  Same— Exclusion  of  Evidence. 

Where,  on  appeal  from  a  conviction  for 
libel,  the  evidence  is  not  all  in  the  record,  the 
exclusion  of  evidence  as  to  where  defendant 
learned  the  facts  contained  in  the  publication 
could  not  be  regarded  as  prejudicial  error,  since, 
if  the  truth  of  the  publication  had  been  estab- 
lished, the  evidence  was  unnecessary,  and,  if 
not.  it  was  incompetent. 

4.  Libel— Publication  Libelous  Peb  Sb— 
Chaboe  or  Cbime. 

A  published  statement  that  a  woman  em- 
ployed a  man  to  collect  some  money,  and  that 
after  collecting  it  he  failed  to  turn  it  over  to  her, 
finally  admitting  tiiat  be  had  used  it  and  offer- 
ing to  give  his  note  for  it,  charged  the  crime  of 
embezzlement,  under  B.  &  C.  Comp.  $  1805,  and 
was  actionable  per  se. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent.  Dig.  Libel  and  Slander,  i§  41,  404.] 

5.  Same  —  Unambiguous  Lanouagb  —  Con- 
stbuotion. 

The  language  was  not  ambiguous,  and  the 

construction  of  it  was  therefore  for  the  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32.' 

Ont.  Dig.  Libel  and  Slander,  §1  356-358,  443.J 

Appeal  from  Circuit  Court,  Josephine  Coun- 
ty; H.  K.  Hanna,  Judge. 
'    Arthur  Conklln  was  convicted  of  criminal 
libel,  and  appeals.    Affirmed. 

H.  D.  Norton,  for  appellant  A.  M.  Craw- 
ford, Atty.  Gen.,  for  the  State. 

MOORED  J.  The  defendant,  Arthur  Conk- 
lln, was  informed  against,  tried,  and  con- 
victed of  the  crime  of  willfully  publishing 
false  and  scandalous  printed  matter  of  and 
concerning  another,  with  Intent  to  injure  and 
defame  such  person,  and,  having  been  sen- 
tenced to  pay  a  fine,  he  appeals.  The  facts 
constituting  the  alleged  crime  are  charged  as 


follows:  "That  the  said  Arthur  Onklln  on, 
to  wit,  the  4tb  day  of  June,  1904,  In  the  coun- 
ty of  Josephine,  state  of  Oregon,  then  and 
there  being,  did  then  and  there  willfully  pub- 
lish in  a  newspaper  called  Oregon  Mining 
Journal,  the  following  false  and  scandalous 
matter  of  and  concerning  R.  G.  Smith,  to  wit: 
'To  Illustrate  a  little  as  to  the  character  and 
integrity  of  R.  G.  Smith,  we  may  cite  one 
case  standing  on  the  judgment  records  to-day. 
the  history  of  which  shows  that  an  old  lady, 
by  name  Mrs.  Sarah  E.  Lewis,  a  widow,  had 
siiuitb  (thereby  meaning  the  said  R.  6.  Smith) 
collect  some  money  and  after  collecting  It  lie 
(meaning  the  said  R.  6.  Smith)  failed  to  turn 
it  over  to  her  (meaning  the  said  Sarah  E. 
Lewis).  He  (meaning  the  said  R.  O.  Smith) 
finally  admitted  that  be  tiad  used  it  and 
would  give  her  .Us  notes  for  the  same.' 
(Thereby  meaning  that  the  said  R.  G.  Smith 
bad  feloniously  appropriated  said  money  of 
the  said  Sarah  E.  Lewis  to  his,  the  said  R. 
G.  Smith's,  own  use.)  Said  published  matter 
then  and  there  being  false  and  scandalous, 
and  said  publication  then  and  there  made 
by  said  Arthur  Conklln  with  the  Intent  to  in- 
jure and  defame  said  R.  G.  Smith,  contrary 
to  the  statutes  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the 
state  of  Oregon." 

It  is  contended  by  defendant's  counsel  tliat 
an  error  was  committed  in  denying  his  mo- 
tion to  strike  from  the  information  the  inna- 
endoes  hereinbefore  included  in  parentheses, 
to  which  action  of  the  court  an  exception 
was  taken.  Our  statute,  regulating  criminal 
procedure,  provides  that  the  only  pleading 
on  the  part  of  the  defendant  is  either  a  de- 
murrer or  a  plea.  B.  &.  C.  Ck>mp.  {  1355. 
Invoking  the  rule  that  the  Inclusion  of  a  pre- 
scribed method  of  practice  is  the  exclusion  of 
all  others,  a  motion  is  not  the  proper  means 
of  challenging  the  sufl9clency  of  an  indictment 
or  information,  and  hence  no  error  was  com- 
mitted as  alleged. 

Defendant's  counsel,  in  his  opening  state- 
ment, said  to  the  Jury  that  be  expected  to 
prove  that  the  facts  alleged  to  be  libelous 
were  current  rumor;  that  the  defendant  had 
been  Informed  that  they  were  true,  and,  be- 
lieving such  report,  he  had  published  the 
article  in  question.  The  prosecuting  attor- 
ney having  objected  to  such  statement,  the 
court  held  that  proof  of  common  report  would 
not  Justify  the  publication  of  a  defamatoiy 
'  article,  and,  referring  to  defendant's  counsel, 
also  observed :  "I  think  that  whenever  yoa 
have  shown  the  facts  to  be  true,  then  yoa 
may  show  every  fact  that  would  tend  to 
excuse  or  Justify,  because  under  our  law 
it  may  be  punished  although  true,  because 
our  law,  as  it  stands,  is  designed  to  throw 
a  check  upon  the  publication  of  such  articles 
as  this;  because  It  engenders  bad  feeling  in 
a  community  and  may  lead  to  further  vio- 
lence, and  therefore,  whenever  anything  is 
published  of  a  man  or  of  bis  family,  which 
is  defamatory  and  of  this  nature,  the  law  re- 
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quires  the  district  attorney  to  prosecute  the 
case,  whether  the  party  Injured  seeks  to 
bare  it  done  or  not  I  suppose  you  woulc 
Iiare  to  show  the  fact  that  the  article  was 
true,  before  you  would  be  allowed  to  show 
the  rumors.  I  do  not  think  It  would  be  prop- 
er to  say  to  the  Jury  that  you  expect  to  prove 
these  nuuors,  because  it  would  be  on  their 
minds,  and  might  be  difficult  to  lay  aside 
on  the  trial  of  the-  case." 

Whether  or  not  the  rule  orlglnRlly  pre- 
vailed by  the  ancient  law  of  England  that 
the  truth  of  the  matter  publsbed  could  be 
given  in  defense  in  prosecutions  for  criminal 
iibei,  but  was  changed  by  the  Star  Chamber, 
is  not  necessary  to  inquire,  though  Mr.  Chief 
Justice  Parker,  in  Commonwealth  v.  Bland- 
ing,  15  Am.  Dec.  214,  admitting  certain  priv 
lleged  communications  as  exceptions,  says 
"That  by  the  common  law  always,  so  far  a> 
it  can  be  traced  back,  the  doctrine  as  no^ 
mentioned  in  regard  to  excluding  the  trutl 
of  the  matters  alleged,  as  a  defense  in  a 
public  prosecution  for  libel,  with  the  excep- 
tions stated,  has  been  recognized  and  enforc- 
ed, will  be  denied  by  no  lawyer  who  has 
thoroughly  examined  the  subject"  Hawkins, 
in  his  Pleas  of  the  Crown  (volume  1,  p.  543), 
arguing  that  the  publication  of  a  libel  tend- 
ed to  breaches  of  the  peace,  says:  "And 
from  the  same  ground,  it  further  doth  appeal 
that  it  is  far  from  being  a  Justification  of  a 
libel,  that  the  contents  thereof  are  true,  or 
that  the  person  upon  whom  it  is  made  had 
a  bad  reputation;  since  the  greater  appear- 
ance there  is  of  truth,  in  any  malicious  in- 
vective, so  much  the  more  provoking  it  is.'- 
In  a  note  to  Townsend  on  Slander  &  Llbe 
(4th  Ed.)  {  211,  a  stanza  from  Bums  and  an- 
other from  Moore  are  quoted  to  illustrate  the 
phrase,  "The  greater  the  truth  the  greater 
the  liltel."  Blackstone,  in  his  Commentaries 
oq  the  Laws  of  England  (book  3,  *125),  in 
discussing  this  subject,  observes:  "With  re- 
gard to  libels  in  general,  there  are,  as  in 
many  other  cases,  two  remedies;  one  by  in- 
dictment, and  another  by  action.  The  former 
for  the  public  offense,  for  every  Mbel  has 
a  tendency  to  the  breach  of  the  peace,  by 
provoking  the  person  libeled  to  break  it 
which  offense  Is  the  same  (in  point  of  law) 
whether  the  matter  contained  be  true  or 
false;  and  therefore  the  defendant,  on  an 
indictment  for  publishing  a  libel,  is  not 
allowed  to  allege  the  truth  of  it  by  way  of 
justification."  See,  also,  18  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  1068.  In  People  v.  Croswell, 
3  Johns.  Cas.  (N.  Y.)  337,  the  defendant  was 
Indicted  for  libel  committed  by  publishing  of 
and  concerning  President  Jefferson  certain 
alleged  defamatory  matter.  A  postponement 
of  the  trial  was  asked,  to  enable  the  defend- 
ant to  secure  the  testimony  of  a  witness  by 
whom,  he  stated  in  his  affidavit  for  a  contin- 
uance, he  expected  to  prove  the  truth  of  the 
charge.  The  motion  having  been  denied, 
the  defendant  was  tried,  convicted,  and  ap- 
pealed.   In  the  Supreme  Court,  his  counsel. 


with  whom  was  Hamilton,  contended  that, 
pursuant  to  the  ancient  law  of  England,  it 
was  originally  held  that  the  truth  of  the 
charge  was  admissible  in  evidence  in  an  action 
for  criminal  lit>el,  and  that,  though  such  rule 
was  for  a  time  abrogated  by  order  of  the  Star 
Chamber,  it  ceased  to  exist  with  the  destruc- 
tion of  the  pernicious  power  that  invoked  it, 
and,  as  the  doctrine  of  the  common  law  was 
brought  by  the  colonists  to  the  shores  of 
North  America,  It  prevailed  in  New  York, 
and  hence  an  error  was  committed  in  refus- 
ing to  postpone  the  trial  to  enable  the  de- 
fendant to  secure  the  desired  testimony.  Mr. 
Chief  Justice  Lewis,  on  the  last  day  of  the 
May  term,  1804,  observed  that,  the  court 
being  equally  divided  in  opinion  in  respect 
to  the  question  presented,  a  new  trial  was 
therefore  denied.  No  judgment  of  affirm- 
ance, however,  was  given.  A  bill  concern- 
ing libels  was  passed  by  the  legislative  as- 
sembly of  New  York  and  became  a  law  April 
6,  1805.  Section  2  of  such  act  Is  as  fol- 
lows: "And  be  it  further  declared  and 
enacted,  that  In  every  prosecution  for  writ- 
ing or  publishing  any  libel,  it  shall  be  law- 
ful for  the  defendant,  upon  the  trial  of  the 
cause,  to  give  in  evidence,  in  bis  defense,  the 
truth  of  the  matter  contained  in  the  publica- 
tion charged  as  libelous:  provided  always, 
that  such  evidence  shall  not  be  a  justifica- 
tion, unless,  on  the  trial,  it  shall  be  fur- 
ther made  satisfactorily  to  appear,  that  the 
matter  charged  as  libelous,  was  published 
with  good  motives  and  for  justifiable  ends." 
Mr.  Chief  Justice  Horton,  In  Castle  v.  Hous- 
ton, 27  Am.  Rep.  127,  referring  to  the  sec- 
tion just  quoted,  says :  "Since  the  adoption 
of  the  New  York  statute  declaratory  of  the 
law  of  libel  in  criminal  actions,  nearly  every 
state  in  the  Union  has  made  the  subject  a 
matter  of  constitutional  or  statutory  pro- 
vision." See,  also,  on  this  subject  the  notes 
to  the  case  of  Warner  v.  Clark,  21  L.  R.  A. 
502. 

The  legislative  assembly  of  this  state,  in 
1804,  passed  an  act,  which  remains  in  force 
and  is  as  follows:  "In  all  criminal  prosecu- 
tions for  libel,  the  truth  may  be  given  In 
evidence,  and  if  it  shall  appear  to  the  jury 
that  the  matter  charged  as  libelous  is  true 
and  was  published  with  good  motives  and 
justiflttble  ends,  the  defendant  must  be  found 
not  guilty."    B.  &  C.  Comp.  i  2170. 

In  the  case  at  bar,  an  examination  of  the 
language  used  by  the  court  would  seem  im- 
pliedly to  admit  that,  when  the  truth  of  the 
charge  had  been  established  as  a  defense  in 
a  criminal  action  for  libel,  evidence  of  ru- 
mors corroborative  of  the  alleged  defamatory 
matter  was  admissible.  It  mAy  well  be 
doubted  whether  or  not,  under  a  statute  like 
ours,  such  evidence  is  ever  admissible  in  a 
criminal  action  for  libel ;  but  as  the  court's 
remark  In  respect  to  the  admissibility  of  such 
evidence  was  more  favorable  to  the  defendant 
than  he  had  a  right  to  claim,  no  error  can 
be  predicated  thereon. 


Digitized  by 


Google 


484 


84  PACIFIC  REPORTER. 


(OkL 


R.  G.  Smltb,  as  a  witness  for  the  state, 
testified,  in  effect,  ttiat  in  1904  be  was  elect- 
ed a  member  of  the  iegislative  assembly  of 
this  state,  and  that  the  article,  a  copy  of 
which  is  set  out  in  the  information,  was  pub- 
lished in  the  course  of  the  political  campaign 
of  that  year.  The  defendant,  as  a  wltbesa 
in  bis  own  behalf,  testified  substantially  that 
in  1904  be  was  engaged  in  publishing  a  par- 
tisan newspaper,  supporting  the  nominees  of 
the  political  party  of  which  he  is  a  member; 
that,  during  the  campaign  preceding  the  gen- 
eral state  election,  be  discussed  in  the  news- 
paper which  he  published  the  political  Issues 
from  bis  standpoint  and  commented  upon  the 
qualifications  of  candidates  for  office;  and 
that  Smith  was  one  of  the  nominees  of  the 
opposing  party,  whose  election  he  was  legit- 
imately trying  to  prevent.  The  witness  was 
thereupon  asked  to  state  from  what  source 
be  bad  gained  information  of  the  facts  set 
out  In  the  article  complained  of.  An  objec- 
tion to  this  question  having  been  sustained, 
an  exception  was  reserved,  and  it  is  insisted 
by  defendant's  counsel  that  an  error  was 
thus  committed.  The  bill  of  exceptions  does 
not  purport  to  contain  all  the  testimony  given 
at  the  trial,  and  it  cannot  be  said  from  an 
inspection  thereof  whether  or  not  any  testi- 
mony was  oftered  tending  to  prove  the  truth 
of  the  charge.  If  such  fact  was  clearly  es- 
tablished, however,  evidence  of  rumors  there- 
of was  unnecessary,  but,  if  not  substantiated, 
such  evidence  was  incompetent,  so  that,  on 
either  ground,  no  error  was  committed  in 
refusing  to  permit  the  defendant  to  answer 
the  question  asked  him  concerning  the  source 
of  the  information  respecting  the  rumor. 

The  court.  Instructing  the  Jury,  said:  "A 
man  who  collect^  money  for  another  and 
neglects  or  refuses  to  turn  it  over,  but  uses  the 
money  himself,  commits  a  larceny  under  our 
statute.  It  is  termed  embezzlement,  and  is 
punishable  as  larceny.  Ton  will  notice  the 
charge  in  this  information  is  that  be  charges 
Mr.  Smltb  with  having  collected  the  money 
of  a  widow,  and  that  he  failed,  be  says,  to 
turn  it  over  to  her,  and  that  he  finally  ad- 
mitted that  he  used  it  I  repeat  again,  that 
a  man  who  performs  the  acts  that  are  de- 
scribed in  this  information  would  be  subject 
to  a  charge  of  larceny,  under  the  name  of 
embezzlement."  An  exception  having  been 
taken  to  this  part  of  the  charge.  It  Is  Insisted 
by  defendant's  counsel  that  an  error  was 
committed  in  giving  it  It  is  argued  that 
the  words  complained  of  do  not  impute  the 
commission  of  a  crime,  but  that  they  are 
ambiguous,  and  if  susceptible  of  a  defama- 
tory interpretation,  the  question  whether  or 
not  the  publication  was  libelous  should 
have  been  submitted  to  the  Jury.  "Written 
words,"  say  the  editors  of  the  American  & 
English  Encyclopedia  of  Law  (2d  Ed.)  vol. 
18,  p.  8G4,  "are  libelous  in  all  cases  where, 
If  uttered  orally,  they  would  be  actionable." 
Spoken  words  are  actionable  per  se  only  when 
they  impute  the  commission  of  an  offense 


liable  to  indictment  and  punishment,  ^tber 
at  common  law  or  by  the  statute.  Davis  r. 
Sladden,  17  Or.  259,  21  Pac.  140;  Griffin  v. 
Moore,  43  Md.  246;  Lukebart  r.  Byerly, 
53  Pa.  418.  If  the  words  charged  do  not 
Imply  the  commission  of  such  an  offense, 
an  innuendo  cannot  extend  tbeir  meaning 
so  as  to  render  them  actionable  per  se.  18 
Am.  &  £.  Enc.  Law  (2d.  Ed.)  982;  Townsend, 
Slander  &  Libel  (4th  Ed.)  {  S36;  Starkie, 
Slander  &  Libel  (Wood's  Notes)  8  444;  Cole 
T.  Neustadter,  22  Or.  191,  29  Pac.  550; 
Haines  v.  Campbell  (Md.)  21  AtL  702,  28 
Am.  St.  Rep.  240.  An  examination  of  the 
alleged  defamatory  language  set  out  In  the 
information,  when  freed  from  the  innuendoes, 
fails  directly  to  state  that  Mrs.  Lewis  em- 
ployed Smith  to  collect  money  "for  her"; 
but,  when  it  Is  remembered  that  the  statement 
so  published  is  that  Smith  failed  to  turn  the 
money  over  to  her  when  collected,  that  be 
admitted  be  had  used  it  and  would  give  her 
bis  notes  therefor,  the  charge,  when  con- 
strued in  its  entirety,  as  the  rules  of  law 
oirect  (18  Am.  ft  Eng.  Enc.  Law  (2d  Ed.] 
083),  is  that  the  money  was  collected  for  Mrs. 
Lewis,  and  constituted  embezzlement;  as  pre- 
scribed by  our  statute  (B.  &  C.  Comp.  {  1805), 
thus  making  the  accusation  actionable  per  se 
(18  Am.  ft  Eng.  Enc.  Law  [2d  Ed.l  880).  The 
language  used  Is  not,  in  our  opinion,  ambigu- 
ous or  susceptible  to  different  constructions, 
and  hence  it  was  the  duty  of  the  court  to 
interpret  the  legal  effect  thereof.  State  v. 
Sypbrett  (S.  C.)  2  S.  B.  624,  13  Am.  St  Rep. 
61C;  Cotulla  v.  Kerr  (Tex.  Sup.)  11  8.  W. 
1058,  15  Am.  St  Rep.  819;  Gabe  v.  McGin- 
nts,  68  Ind.  538;  Gregory  r.  Atkins,  42  Vt 
237. 

No  error  was  committed  in  charging  the 
Jury  in  effect  that  the  language  used  was 
libelous  per  se,  and  hence  the  Judgment  i> 
affirmed. 


(16  OU.  643) 

DODGHTT  T.  FUNK. 

(Supreme  Court  of  Oklahoma.    Sept  6,  1005. 
Reliearing   Denied   Jan.    11,   1000.) 

LiMrTATioN  OF  Actions — Contract  Between 

NONRKSIDENTS. 

Under  the  provisions  of  section  3804,  St 
1803,  which  provides:  "Where  the  cause  of 
action  has  arisen  in  another  state  or  country, 
between  nonresidents  of  this  territory,  and.  by 
the  laws  of  the  state  or  country  where  the  cause 
of  action  arose,  an  action  cannot  be  maintained 
thereon  by  reason  of  lapse  of  time,  no  action 
maintnined  tliereon  in  this  territory" — a  cause 
of  action  upon  a  contract  made  in  the  state  of 
Kansas,  which  has  been  barred  by  the  statutes 
of  Nebraska,  while  the  defendant  resided  there, 
is  not  barred  in  this  territory,  when  thesame  is  not 
hnrrod  by  the  laws  of  the  state  of  Kansas  or 
of  this  territory. 

[Ed.  NotP.^For  cases  In  point,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  8  445.] 

(Syllabus  by  the  Court.) 

Error    from    District    Court,    Kingflsher 
Ck>unty;  C.  F.  Irwin,  Judge. 
Action  by  James  Doughty,  receiver  of  the 
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Union  Trust  Company,  of  Sioux  City,  Iowa, 
against  Jacob  P.  Funk.  Judgment  for  de- 
fendant and  plaintiff  brings  error.    Reversed. 

Noffslnger  &  Hlnch,  for  plnlntiff  in  error. 
M.  J.  Kane  and  Cliarles  West,  for  defend- 
ant in  error. 

GILLETTE,  J.  The  only,  question  pre- 
sented for  determination  in  this  case  is  de- 
pendent for  its  determination  upon  the  con- 
struction to  be  given  to  the  limitation  laws 
of  tills  teiTltory. 

Tlie  action  Is  brought  to  recover  upon  a 
promissory  note,  dated  at  Peobody,  Kan., 
June  1.  188C,  payable  to  Shupe  Treeler  & 
Larke.  at  Philadelphia,  Pa.,  five  years  after 
date.  Before  the  maturity  of  the  note  the 
defendant,  maker  of  the  note,  removed  from 
Kansas  to  the  state  of  Nebraska,  where  be 
resided  when  the  note  matured  and  until 
the  statute  of  limitations  of  that  state  had 
barred  a  recovery  on  the  instrument  sued  on. 
The  defendant,  thereafter  removing  to  the 
territory  of  Oklahoma,  was  sued  in  the  dis- 
trict court  of  Kingfisher  county  by  plaintiff, 
as  receiver  of  the  Union  Trust  Company  of 
Phiiadeipbia,  Pa.,  praying  Judgment  upon 
and  for  the  amount  of  said  note.  One  of  the 
defenses  in  said  action  stated  by  defendant 
set  forth  the  bar  of  the  statute  of  limitations 
of  the  state  of  Nebraska.  This  defense  was 
demurred  to  by  the  plaintiff,  and  the '  de- 
murrer was  by  the  court,  overruled.  The 
plaintiff,  standing  upon  this  demurrer,  brings 
the  case  to  this  court 

A  determination  of  the  question  here  pre- 
sented is  dependent  upon  the  construction 
to  be  given  to  section  4220  of  Wilson's  Revised 
Annotated  Statutes  of  1903  of  this  territory, 
which  reads :  "Where  the  cause  of  action  has 
arisen  In  another  state  or  country,  between 
nonresidents  of  this  territory,  and,  by  the  laws 
of  the  state  or  country  where  the  cause  of  ac- 
tion arose,  an  action  cannot  be  maintained 
thereon  by  reason  of  lapse  of  time,  no  action 
maintained  thereon  in  this  territory."  The 
question  as  to  whether  the  language  of  the 
foregoing  statute  is  sufficient  to  bar  an  action 
here  when  the  same  has  been  barred  by  the 
limitation  laws  of  any  other  state  or  country, 
or  is  operative  only  when  the  action  Is  barred 
by  the  statute  of  the  state  where  the  contract 
was  made,  executed,  and  delivered,  has  been 
before  the  courts  and  determined  under  stat- 
utes of  like  Import  with  results  Impossible 
to  harmonize.  The  case  of  Osgood  v.  Artt 
(D.  C.)  10  Fed.  305,  construing  the  Illinois 
statute,  which  reads:  "When  a  cause  of 
action  has  arisen  In  a  state  or  territory  out 
of  this  state,  or  In  a  foreign  country,  and 
by  the  laws  thereof  an  action  cannot  be 
maintained  by  reason  of  lapse  of  time,  an 
action  cannot  be  maintained  In  this  state" — 
Is  n  leading  case  upon  the  subject,  and  holds, 
Blodget.  D.  J.,  writing  the  opinion,'  as  fol- 
lows: "The  evident  intention  of  the  Legis- 
lature of  this  state  was  to  say  that  the  re- 


moval of  debtors  Into  this  state  should  not 
revive  causes  of  action  which  had  become 
barred  by  the  laws  of  other  states  where 
they  had  resided  and  been  subject  to, suit; 
that  the  debtor  brought  with  him  the  defense 
he  had  obtained  by  his  residence  elsewhere ; 
and  if  a  debtor  leaves  this  state  and  takes 
up  his  residence  elsewhere,  and  remains 
there  unmolested  by  suit  until  suit  is  barred, 
it  is  also  barred  here." 

This  conclusion,  which  holds  that  an  action 
upon  a  promissory  note,  executed  In  Illinois, 
which  is  barred  by  the  statute  of  any  state 
In  which  the  debtor  may  have  resided,  is 
barred  In  Illinois,  was  cited  and  approved 
by  the  Supreme  Court  of  Minnesota  In  Luce 
V.  Clarke  (Minn.)  51  N.  W.  1162,  where  It  Is 
held  that  a  cause  of  action  which  did  not 
arise  in  that  state,  or  accrue  to  a  citizen  of 
that  state,  has  come  under  the  operation  of 
the  limitation  laws  of  another  state,  and 
has  been  there  liarred,  it  Is  barred  In  Minne- 
sota. The  distinction  between  these  two 
cases,  Osgood  v.  Artt  and  Luce  v.  Clarke,  will 
be  observed.  In  the  first  the  debt  was  con- 
tracted In  Illinois,  the  debtor  removed  to 
Missouri  and  there  remained  until  the  debt 
was  barred  by  the  laws  of  that  state,  and  it 
was  held  that  the  debt  was  barred  in  Illi- 
nois and  elsewhere.  In  the  last  case  the 
debt  was  contracted  out  of  the  state  of 
Minnesota  and  bad  become  barred  by  tbe 
statute  of  another  state  from  that  in  which 
tbe  debt  was  contracted.  It  was  held  that 
such  a  bar  was  a  bar  to  the  prosecution  of 
the  action  in  Minnesota.  Upon  the  subject 
of  this  last-cited  case,  and  upon  a  state  of 
facts  Identical  with  tbe  facts  there  passed 
upon,  the  Supreme  Court  of  Montana  in 
Chewier  v.  Robert  (Mont)  12  Pac.  702,  holds 
that  the  action  was  not  barred;  tbe  court 
stating,  In  construing  a  statute  similar  to 
our  own  and  that  of  Minnesota  in  import: 
"We  believe  the  Legislature  Intended  that 
the  creditor  should  have  the  option  to  say 
when  he  would  enforce  bis  demand,  and  that 
the  only  statutes  he  need  to  regard  are  those 
of  the  forum  where  he  brings  his  suit  and 
the  place  where  the  debt  was  contracted." 
There  is  a  conflict  in  the  authorities  wherever 
this  subject  has  been  presented  to  the  courts. 
We  will  notice  one  other.  In  Powers  Mer- 
cantile Co.  V.  Blenthen  (Minn.)  97  N.  W. 
1056,  the  court  held  that  a  debt  contracted 
in  Minnesota  which  is  afterwards  by  rea- 
son of  the  removal  of  the  debtor  to  tbe  state 
of  Washington  barred  by  the  statute  of  limita- 
tion of  that  state  Is  not  barred  in  Minnesota 
because  of  the  bar  In  the  state  of  Washington. 
In  this  case  the  debtor  removed  from  tbe 
state  of  Minnesota  before  the  debt  became 
due.  The  court  there  had  under  considera- 
tion the  particular  language  of  their  statute, 
"When  a  cause  of  action  has  arisen  in  a  state 
or  territory  out  of  this  state,"  and  in  deter- 
mining what  was  meant  by  tbe  use  of  such 
language  the  court  holds  tbat  tbe  word 
"arisen,"  as  there  used,  means  "originating." 
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ThlB  conclusion  distlngnlshee  that  case  from 
Osgood  V.  Artt,  supra,  which  holds,  follow- 
ing Hyman  v.  McVeigh  (111.)  10  Chi.  Leg. 
N.  157,  that  the  language,  "When  a  cause  of 
action  has  arisen,"  should  be  construed  as 
meaning  "when  Jurisdiction  exists  in  the 
courts  of  the  state  to  adjudicate  upon  the 
particular  cause  of  action  if  invoked."  In 
Steele  y.  Commissioners  of  Rutherford,  70 
N.  C.  137,  the  court  says :  "We  do  not  think 
that  the  failure  to  pay  the  debt  was  the  cause 
of  action  spoken  of  in  the  statute,  but  that 
the  debt  itself  was  the  cause  of  action,  and 
that  the  expression  'where  the  cause  of  action 
arose'  means  where  the  debt  was  contract- 
ed or  originated."  In  sharp  contrast  with 
this  last  case  Is  the  case  of  Patterson  v.  Pat- 
terson, 59  N.  y.  574,  17  Am.  Rep.  384,  where 
that  court,  discussing  these  same  terms,  says : 
"Nor  is  there  room  for  difference  as  to  what 
Is  meant  by  the  phrases  'cause  of  action 
'  has  accrued'  or  'cause  of  action  has  arisen.' 
They  do  not  mean  the  contracting  of  the  in- 
debtedness, for  a  cause  of  action  does  not 
accrue  or  arise  from  the  making  of  the  con- 
tract of  indebtedness  alone,  but  out  of  the 
nonperformance  of  it  as  well." 

It  will  be  seen  from  the  authorities  here 
presented  that  the  courts  have  not  been  uni- 
form in  determining  the  meaning  of  language 
such  as  is  found  in  the  Oklahoma  statute  of 
limitations.  We  must  therefore  determine 
for  ourselres  what  construction  is  to  be 
placed  upon  the  language  of  our  statute: 
"Where  the  cause  of  action  has  arisen  in  an- 
other state  or  country  between  nonresidents 
of  this  territory."  Does  such  language  mean 
the  place  where  the  debt  was  contracted, 
or  the  state  or  Jurisdiction  where  a  right  of 
action  has  matured  because  of  a  default  in 
complying  with  the  terms  of  the  contract? 
If  the  first  the  cause  of  action  sued  on  in 
this  cause  is  not  barred  by  the  statute  of  Okla- 
homa, because  It  was  not  barred  by  the 
statute  of  Kansas.  If  the  latter,  the  action 
cannot  be  maintained  in  this  territory  because 
of  the  fact  that  the  defendant  removed  from 
the  state  of  Kansas  before  the  debt  matured, 
and  the  same  matured  while  he  was  a  resi- 
dent of  the  state  of  Nebraska,  and,  being  bar- 
red there.  Is  barred  here.  The  words  "cause 
of  action,"  as  used  in  the  statute  in  the 
phrase,  "Where  a  cause  of  action  has  arisen 
In  another  state  or  countij,"  is  defined  by 
Bouvler  to  mean:  "Matter  for  which  an  ac- 
tion may  be  brought"  The  same  term, 
"cause  of  action,"  in  the  Cyclopedia  is  defined 
as  follows:  "The  term  'cause  of  action'  in  law 
is  generally  understood  as  meaning  the  whole 
cause  of  action;  that  is,  every  fact  which  it 
Is  necessary  to  establish  In  order  to  support 
the  right  to  Judicial  reller' — citing  Cork  v. 
Gilo,  L.  R.  8  C.  P.  107,  where  it  is  said: 
"Cause  of  action  has  been  held  from  the  ear- 
liest tiroes  to  means  every  fact  which  is  mate- 
rial to  be  proved  to  entitle  the  plaintiff  to 
pucoeetl.  Every  fact  thnt  tlie  defendant 
would  have  a  right  to  traverse."    If  the  cause 


of  action  was  one  founded  upon  contract 
it  is  manifest  that  the  defendant  would  have 
a  right  to  traverse  the  question  of  the  con- 
tract express  or  implied,  as  well  as  the  ques- 
tion as  to  whether  or  not  there  had  been  a 
default  such  as  would  authorize  the  bringing 
of  a  suit  to  recover  thereon.  "The  cause  of 
action"  cannot  therefore,  be  said  to  have 
"arisen"  upon  .contract  without  there  is  first 
shown  a  contract  exists  and  that  there  is  a 
default  in  its  fulfillment  Each  must  exist 
or  no  cause  of  action  has  arisen,  and  the 
first  step — 1.  e.,  the  making  of  the  contract — 
is  the  step  out  of  which  a  cause  of  action 
arises.  The  word  "arise,"  as  defined  by  Ro- 
quet in  bis  work  on  English  Words  and 
Phrases,  is  used  in  various  senses,  with  the 
words  "begin,  mount,  appear,  happen,  pro- 
ceed from,  exist"  The  word  has  therefore 
not  the  same  significance  as  the  word  "ac- 
crued," which  according  to  the  same  author 
signifies,  "Result  add,  acquired,  received, 
benefit"  The  word  "accrued,"  therefore,  we 
think  refers  to  the  happening  of  some- 
thing subsequent  while  "arises"  has  a  broader 
significance,  which  includes  the  t>eginnlng. 
We  cannot,  therefore,  in  determining  the 
meaning  of  the  phrase  under  consideration, 
hold  that  a  cause  of  action  has  arisen  only 
when  the  remedy  and  the  right  occur  at  the 
same  time.  But  we  do  hold  that  a  cause  of 
action  arises  when  the  obligation  was  creat- 
ed which  gave  rise  to  a  right  of  action  as 
soon  as  such  right  accrued  thereon.  Follow- 
ing this  definition  of  the  word  "arisen,"  or  the 
words  "has  arisen,"  as  the  same  are  used  in 
the  limitation  statute  of  this  territory  under 
consideration,  and  as  the  same  affects  the 
cause  of  action  involved  in  this  case,  we 
must  hold  that  such  cause  of  action  arose  in 
the  state  of  Kansas,  and  is  not  barred  in 
this  territory  nntil  the  same  has  t>ecome 
barred  la  the  state  of  Kansas,  or  until  he 
resides  in  Oklahoma  a  sufficient  length  of 
time  for  the  territorial  statute  to  run  against 
that  cause  of  action. 

In  reaching  this  conclusion  we  think  we 
are  supported  by  the  history  of  the  limitation 
law  of  the  territory.  By  the  statute  of  the 
territory  of  Oklahoma,  which  took  effect  De- 
cember 25,  1800  (chapter  70,  art  43,  pp. 
930.  031),  It  is  provided: 

"Sec.  6.  The  time  which  the  defendant  Is 
a  nonresident  of  the  territory  shall  not  be  in- 
cluded in  computing  any  of  the  periods  of  lim- 
itation alMJve  prescribed. 

"Sec.  7.  Where  a  cause  of  action  has  been 
fully  barred  by  the  laws  of  any  country  or 
state  where  the  defendant  has  previously  re- 
sided, such  bar  shall  be  a  full  and  complete 
defense,  but  this  section  shall  not  apply  to 
causes  of  action  arising  in  this  territory." 

It  will  be  observed  that  this  section  7 
leaves  no  ground  for  controversy  as  to  its 
meaning,  and  by  its  provisions  a  cause  of  ac- 
tion is  barred  here  which  is  barred  in  any 
other  st.ate  of  which  the  defendant  has  been 
j  a  resident,  unless  the  cause  of  action  arose  in 
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this  territory.  Here  the  pbrase  "cause  of 
action  arising"  bas  reference  undoubtedly  to 
a  contract  entered  Into  In  this  territory,  and 
limits  the  provisions  of  the  statute  to  causes 
of  action  which  had  their  origin  out  of  the 
territory.  If  such  statute  were  in  force  at 
this  time,  the  contention  of  the  defendant  In 
error  could  easily  be  sustained  under  it;  but 
the  Legislature  of  1893  repealed  such  provl- 
Bion  and  enacted  In  its  stead  the  provision 
now  under  consideration,  being  section  3894, 
St  1893,  and,  following  the  oft-repeated  dec- 
laration of  the  courts  that  by  the  repeal  of  a 
statute  and  the  enactment  of  one  to  take  its 
place  a  change  must  have  been  Intended,  and 
not  a  mere  continuation  of  the  previous  law 
(see  Amer.  &  Eng.  Enc.  of  Law,  vol.  26,  p. 
649),  It  must  be  held  that  a  change  was  in- 
tended, but  no  change  was  In  fact  made  if  we 
give  to  the  present  statute  the  construction 
contended  for  by  the  defendant  In  error. 

Again,  we  think  that  the  construction  we 
have  given  to  the  statute  under  consideration 
Is  Justified  by  the  language  of  section  3893, 
and  In  considering  the  two  sections  togetber. 
Section  3893  refers  to  causes  of  action  which 
have  their  origin  In  this  territory,  and  the 
language  Is:  "If  when  a  cause  of  action  ac- 
crues against  a  person  he  be  out  of  the  ter- 
ritory," etc.,  the  period  of  limitations  shall 
not  begin  to  run  until  be  comes  Into  the 
territory.  The  word  "accrues"  Is  here  used 
to  denote  the  time  when  an  action  may  be 
brought;  that  is,  when  the  contract  has  ma- 
tured and  there  has  been  default.  If  the 
Legislature  Intended  by  the  enactment  of 
section  3894  that  its  provisions  should  refer  to 
the  maturity  of  a  cause  of  action,  it  would 
have  used  the  same  language  as  In  section 
3893,  which  was  not  done;  but,  instead,  the 
language  is  "where  a  cause  of  action  has 
arisen  in  another  state  or  country."  This 
must  mean  something  more  than  is  meant 
by  "accrues"  as  used  In  section  3893,  and 
means,  we  think,  the  state  or  country  where 
the  contract  was  made.  From  the  conclusion 
here  reached  it  follows  that  the  bar  of  the 
statutes  of  the  state  of  Nebraska  to  a  cause 
of  action  originating  In  the  state  of  Kansas 
cannot  be  pleaded  as  a  bar  against  the  same 
same  cause  of  action  in  this  territory.. 

The  judgment  of  the  district  court  of  King- 
fisher county  win  be  reversed,  and  the  cause 
remanded  for  further  procedure  In  that  court. 
All  the  Justices  concurring,  except  IRWIN, 
3.,  who  presided  in  the  court  below,  not  sit- 
ting. 


06  ou.  CU) 

ROWLEY  v.  VARNUM  et  al. 

(Supreme  Court  of  Oklahoma.    Sept.  6,  1905. 
Rehearing  Denied  Jan.  10, 1906.) 

1,  Mechanics'  Liens  —  Homestead  —  Iii- 

FBO  VEM  KNT— CONTBACT. 

It  is  necessary  for  one  furnishing  material 
for  improvements  on  a  homestead  to  contract 
therefor  in  writing  with  both  husband  and  wife, 


if  they  are  both  living,  not  divorced,  In  order  to 
obtain  a  mechanic's  lien  on  the  homestead. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mechanics'  Lie^,  §§  66,  79.] 

2.  Same. 

Where  no  written  contract  therefor  is  en- 
tered into  with  husband  and  wife  by  one  fur- 
nishing material  for  Improvements  on  a  home- 
stead, held,  that  no  lien  attaches  to  such  home- 
stead by  reason  of  the  filing  of  a  mechanic's 
lien  thereon,  and  a  decree  of  foreclosure  of  such 
lien  is  properly  denied. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mechanics'  Liens,  {  91.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Washita  Oun- 
ty :  before  Justice  James  K.  Beaucbamp. 

Action  by  G.  H.  Rowley  against  Anna 
Vamum,  and  Anna  Varnum  as  executrix 
of  J.  G.  Varnum.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Rutherford  Brett  and  S.  C.  Burnette,  for 
plaintiff  in  error.  Jones,  Lucky  &  Brown, 
for  defendants  in  error. 

PANCOAST,  J.  Suit  was  brought  by  plain- 
tiff in  error  for  the  value  of  materials  furnlshr 
ed  in  the  erection  of  a.  certain  building  for  de- 
fendant in  error  and  her  husband,  and  to 
foreclose  a  materialman's  lien  therefor.  The 
objection  raised  by  the  answer  to  a  decree 
foreclosing'  the  lien  was  that  the  property 
mentioned  In  plaintiff's  petition  constituted 
a  homestead  at  the  time  the  materials  were 
furnished  for  improvements  thereon,  and 
that,  in  the  language  of  the  answer,  "If  the 
plaintiff  ever  had  a  contract  with  defendr 
ant  and  her  said  husband — ^whlch  she  de- 
nies— said  contract  was  not  In  writing,  and 
hence  not  binding  on  this  defendant  as  to  her 
uomestead  rights  in  the  premises."  Judg- 
ment was.  rendered  for  plaintiff  below  for 
the  value  of  the  material,  but  decree  of  fore- 
closure of  the  lien  was  denied.  From  this 
judgment,  plaintiff  in  error  appeals. 

The  only  contention  of  plaintiff  in  error 
which  can  be  considered  by  this  court,  imder 
the  record  before  us,  is  based  upon  the  re- 
fusal of  the  trial  court  to  decree  to  plaintiff 
below  a  Hen  on  the  land  described  In  the 
petition  by  virtue  of  the  mechanic's  lien  set 
out  therein.  The  statute  exempting  a  home- 
stead makes  the  following  exception,  among 
others:  "The  exemption  of  the  homestead 
provided  for  in  this  act  shall  not  apply 
where  the  debt  is  due:  *  •  •  Third: 
For  work  and  material  used  in  constructing 
.improvements  thereon,  or  for  mortgage  in- 
debtedness, but  in  this  last  case,  such  work 
and  material  or  mortgage  indebtedness  must 
have  been  contracted  for  in  writing,  and  the 
conseikt  of  the  wife,  if  there  be  one,  must 
have  been  given  in  the  same  manner  as  by 
law  required  in  malclng  a  sale  and  convey- 
ance of  the  homestead."  Wilson's  Rev.  & 
Ann.  St.  1903,  {  2988.  The  method  required 
in  making  a  conveyance  of  the  homestead 
is  controlled  by  section  4,  c.  10,  Wilson's 
Rev.  &  Ann.  St  1903,  which  provides  that  no 
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(teed,  mortgage,  or  contract  relating  to  the 
homestead,  except  a  lease  for  a  period  not 
exceeding  one  year,  shall  be  valid  unless 
in  writing  and  8ut>^cribed  by  both  husband 
and  wife,  where  both  are  liring,  not  divorced, 
with  certain  exceptions  not  applicable  here. 
These  sections  of  the  statute  render  It  ob- 
ligatory upon  one  furnishing  material  for 
iipprovements  on  a  homestead  to  contract 
therefor  in  writing  with  both  husband  and 
*lfe,  where  they  are  living,  not  divorced. 
In  order  to  obtain  a  mechanic's  lien  on  such 
homestead  by  reason  of  having  furnished 
such  material. 

We  are  bound,  in  the  present  condition  of 
the  record,  by  the  homestead  character 
which  the  trial  court  ascribes  to  the  property 
upon  which  the  lien  is  sought  to  be  enforced. 
There  being  nothing  in  the  record  to  show 
that  any  contract  in  writing  was  ever  en- 
tered Into  by  the  lien  claimant  with  defend- 
ant in  error  and  her  husband  for  the  furnish- 
ing of  such  material,  and  the  provisions  of 
the  statute  above  referred  to  being  absolute 
in  cnaracter  and  not  having  been  complied 
with,  it  follows  the  refusal  of  the  trial  court 
to  allow  plaintiff  in  error  a  lien  upon  the 
homestead  by  virtue  of  the  mechanic's  lien 
and  to-  decree  foreclosure  thereof,  was  prop- 
er, and  Impelled  by  the  omission  .to  contract 
mentioned. 

The  Judgment  Is  affirmed. 

BEAUCHAMP,  J.,  who  tried  the  case  be- 
low, not  sitting.  All  the  other  Justices  con- 
curring. 


(14  W70.  393) 

STATE  ex  rel.  IRVINE  v.  BROOKS,  Gov- 
ernor. 
(Supreme  Court  of  Wyoming.    March  26,  1900.) 

1.  Mandamus— State  OFPicEBa— Ministebial 
Duties. 

Under  Rev.  St.  1899,  S  351,  makinR  it  the 
duty  of  the  Governor  to  grant  a  certificnte  of 
elpctton  to  state  officers  after  the  canvassing 
board  has  filed  its  certificate  showing  tiiera  to 
have  been  elected,  the  duty  of  the  Governor  is 
ministerial. 

[Ed.  Note.— For  cases  in  point,  see  vol.  S3. 
Cent.  Dig.  Mandamus,  §  129,  133.] 

2.  Same. 

Under  Rev.  St.  1899,  8  4194,  defining  the 
writ  of  mandamus  as  a  writ  issued  in  the  name 
of  the  state  to  an  inferior  tribunal,  a  corpora- 
tion, a  board,  or  person,  commanding  the  per- 
formance of  an  act  which  the  law  specifically 
enjoins  as  a  duty  resulting  from  an  office,  trust 
or  station,  and  Const,  art.  5,  $  3,  declaring  that 
the  SupremeCourt  shall  have  original  jurisdiction 
in  quo  warranto  and  mandamus  as  to  all  state 
officers,  the  Supreme  Court  has  jurisdiction  to 
issue  mandamus  to  compel  the  Governor  of  the 
state  to  perform  a  ministerial  duty. 

[Ed.  Note.— For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Mandamus,  |8  129,  133.] 

S.  States  —  State  Tbeasurkr  —  Election  to 
Fill  Vacancy— Term  of  Obtice. 

Consti  art.  4,  §  11,  provides  that  the  State 
Treasurer  snail  hold  his  office  for  a  term  of  four 
years.  Article  0,  §  5,  declares  that  all  general 
elpotions  for  state  officers  shall  be  held  on  the 
'J'ucsday  following  the  first  Monday  in  Novem- 


ber of  each  even  year.  Article  4,  8  7,  declares 
that  when  any  office  becomes  vacant,  and  no 
mode  is  provided  by  statute  or  law  tor  filling 
such  vacancy,  the  viovernor  shall  have  the  power 
to  fill  the  same  by  appointment,  and  art.  21,  { 
20,  provides  that  members  of  tlie  Legislature 
and  all  officers  elected  at  the  first  election  held 
under  the  Constitution  shall  hold  their  office  for 
the  full  term  next  ensuing  suih  election,  in  ad- 
dition to  the  period  intervening  between  tlie 
date  of  their  election  and  the  commencement  of 
such  full  term.  Sess.  Laws  1890-91,  p.  237,  c. 
68,  8  4,  provides  that  at  each  general  election 
there  shall  also  be  elected  such  state  officers 
as  may  be  required  to  fill  any  vacancy  oc- 
curring by  operation  of  law.  HM,  that  where 
a  person  appointed  to  fill  a  vacancy  in  the  office 
of  State  Treasurer  is  afterward  elected  to  the 
office  at  a  general  election  held  i)efore  the  term 
of  his  predecessor  would  have  expired,  he  is  not 
entitled  to  hold  the  office  for  four  years  after 
such  general  election,  but  only  for  the  remain- 
der of  his  predecessor's  term. 

Origin?!  proceedings  In  mandamus  by  the 
state  of  Wyoming  on  relation  of  William  C 
Irvine  against  Bryant  B.  Broolis,  as  Govern- 
or, to  compel  respondent  to  issue  a  certificate 
of  election  to  relator.    Writ  denied. 

John  W.  Lacey  and  Gibson  Clark,  for 
plaintiff.  W.  E.  Mullen,  Atty.  Gen.,  for  de- 
fendant 

BEARD,  J.  The  relator,  William  a  Ir- 
vine, commenced  this  action  in  this  court 
against  the  defendant,  Bryant  B.  Brooks,  aa 
Governor  of  the  state,  praying  that  a  writ 
of  mandamus  be  issued  to  the  Governor  com- 
manding him  to  deliver  to  relator  a  certificate 
of  bis  election  as  State  Treasurer  for  the  pe- 
riod of  four  years  from  and  after  the  first 
Monday  in  January,  1905.  The  allegations  of 
the  plaintiff's  petition,  so  far  as  necessary 
to  an  understanding  of  the  questions  present* 
ed,  are,  in  substance,  that  at  the  regular 
election  held  In  the  state  in  the  year  1902, 
one  Henry  G.  Hay  was  duly  elected  to  the 
oflSce  of  State  Treasurer  for  the  term  of  four 
years;  that  on  September  19,  1903,  said  Hoy 
resigned,  and  the  relator  was  tbereuiMa  ap- 
pointed by  the  Governor  to  fill  the  vacancy 
in  said  office  until  the  next  general  election 
occurring  in  1904;  that  at  that  election  tlie 
relator  was  duly  elected  to  the  office  of  State 
Treasurer;  that  the  votes  were  duly  canvassed 
and  the  state  canvassing  board  duly  certified 
the  result  of  said  election  to  the  Secretary  of 
State,  which  certificate  showed  that  relator 
bad  been  elected  to  said  office;  that  the  Secre- 
tary of  State,  who  was  acting  as  Governor, 
by  reason  of  the  death  of  the  Governor,  whicli 
occurred  April  28,  1903,  did,  on  the  10th  day 
of  December,  1904,  and  after  the  state  can- 
vassing board  had  filed  Its  certificate  In  the 
office  of  the  Secretary  of  State,  sign,  seal,  and 
cause  to  be  left  upon  the  desk  of  relator,  a 
certificate  reciting  that  relator  had  been  law- 
fully elected  as  Treasurer  of  the  State  of 
Wyoming  for  the  remainder  of  the  unex- 
pired term  of  Henry  G.  Hay,  resigned;  that 
as  soon  as  relator  discovered  said  certificate, 
on  or  about  December  26,  1904,  be  requested 
the  Secretary  of  State,  wbo  was  still  acUng 
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as  GoTcmor,  to  execnte  and  deliver  to  him 
a  certificate  showing  bis  right  to  hold  suld 
office  of,  treasurer  for  the  period  of  four 
years  from  and  after  the  first  Monday  In 
January,  1903,  which  the  Secretary  of  State, 
acting  as  Governor,  refused  to  do;-  that  the 
defendant,  Bryant  B.  Brooks,  was  duly  elect- 
ed Governor  of  the  state  at  the  general  elec- 
tion in  15XM,  as  the  successor  of  Governor  De 
Forest  Richards,  deceased,  and  that  be  qual- 
ified and  entered  upon  the  discharge  of  bis 
duties  as  Governor,  January  2,  1903;  that  on 
or  about  January  18,  1903,  the  relator  de- 
manded of  and  fromthedefendant.as  Govern- 
or of  the  state,  a  certificate  of  election  showing 
bis  election  to  the  office  of  State  Treasurer 
and  his  right  to  bold  tlie  same  for  the  period 
of  four  years  from  and  after  the  first  Monday 
In  January,  1905,  which  the  Governor  re- 
fused to  issue. 

On  tlie  presentation  of  the  petition  to  the 
Chief  Justice  of  this  court  an  alternative 
writ  of  mandamus  was  issued  agnln^t  the 
defendant  and  made  returnable  to  the  court 
The  defendant  appeared  by  the  Attorney 
Genera!  of  the  state  and  filed  a  demurrer  to 
the  itetition  and  writ  upon  the  following 
grounds:  "(1)  That  the  court  has  no  juris- 
diction of  the  person  of  the  defendant,  or  the 
subject  of  the  action.  (2)  That  the  petition 
and  writ  filed  herein  do  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action."  Two 
questions  have  been  presented  for  our  con- 
sideration, and  have  been  ably  argued  by 
counsel,  viz. :  (1)  Has  this  court  jurisdiction 
to  issue  a  writ  of  mandamus  against  the 
chief  executive  of  the  state?  (2)  What  is 
the  lengtb  of  plaintiff's  term  of  office? 

On  the  first  question  the  Attorney  General 
contends  that  the  court  \a  without  Jurisdic- 
tion, for  the  reason  that  under  our  form  of 
government  the  powers  of  government  are  di- 
vided Into  three  distinct  departments:  the 
legislative,  executive,  and  Judicial;  and  no 
person  or  collection  of  persons  charged  with 
the  exercise  of  powers  properly  belonging  to 
one  of  these  departments  shall  exercise  any 
powers  properly  belonging  to  either  of  the 
others,  except  as  expressly  directed  or  per-' 
mitted  by  the  Constitution;  and  that  the  as- 
gumption  of  Jurisdiction  by  the  court  to  is- 
sue a  writ  of  mandamus  against  the  Govern- 
or requiring  bim  to  execute  and  deliver  a 
certificate  of  election  in  this  case  would  be 
exercising  powers  by  the  court,  which  prop- 
erly belong  to  the  executive  department  of 
the  government  If  the  duty  enjoined  upon 
the  Governor  In  tliis  instance  Is  political  or 
executive  and  is  such  a  duty  as  Involves  the 
exercise  of  discretion  in  the  manner  of  its 
performance,  then  it  is  clear  tbat  the  court 
cannot  interfere  to  control  tbat  discretion. 
Whether  or  not  the  court  has  Jurisdiction  in 
any  case  to  issue  the  writ  of  mandamus  to 
tlw  cliieif  executive  Is  a  question  upon  which 
tbe  dedtdons  of  the  courts  are  not  harmoni- 
eoB,  Bor  do  tbe  text-writers  agree  in  their 


conclusions.  In  many  of  the  cases  which 
hold  that  the  court  is  without  Jurisdiction^ 
the  decisions  are  based  upon  the  conclusion 
that  the  duty,  the  performance  of  which  was 
sought  to  be  enforced,  was  a  political  duty 
in  tbe  performance  of  which  the  executive 
bad  the  right  to  exercise  discretion.  An  ear-, 
ly  leading  case  on  that  side  of  the  question, 
and  one  most  often  cited  by  the  courts  in 
which  the  writ  Ms  been  denied  Is  Hawkins 
V.  The  Governor,  1  Ark.  570,  33  Am.  Dec.  346. 
Hawkins  applied  to  the  Supreme  Court  of 
Arkansas  for  a  writ  of  mandamus  against, 
tlie  Governor  to  require  him  to  issue  a  com- 
mission to  Hawkins  as  commissioner  of  pub- 
lic buildings,  to  which  cilice  he  claimed  to 
have  been  duly  elected  by  the  General  As- 
sembly. The  Governor  refused  to  Issue  the 
commission  on  the  ground  tiiat  at  the  time 
tbe  election  was  held  there  was  no  law  in 
force  authorizing  the  Legislature  to  hold  an 
election  for  that  office.  The  court  declined 
to  take  Jurisdiction  of  the  case  for  the  reason 
that  the  duty  imposed  upon  the  executive  was 
a  duty  imposed  by  the  Constitution,  and  was 
"strictly  and  exclusively  political"  and  that 
the  executive  was  therefore  invested  with 
discretion.  But  the  case  does  not  bold  that, 
had  tbe  duty  been  clearly  ministerial,  tbe 
court  would  have  been  without  JurL'sdiction 
to  issue  the  writ,  or,  in  so  doing  would  have 
been  assuming  powers  properly  belonging  to 
the  executive  department  of  tbe  government 
Another  case  much  relied  upon  and  often 
cited  is  people  ex  rel.  Sutherland  v.  Governor, 
29  Mich.  320,  18  Am.  Rep.  89.  That  case  fel- 
lows' tbe  reasoning  in  the  Arkansas  case, 
and  is  based  solely  on  tbe  ground  that  the 
duty  Imposed  upon  the  Governor  was  a  polit- 
ical one,  where  he  bad  the  right  to  exercise 
discretion.  It  is  said:  "Moreover  it  is  not 
customary  in  our  republican  government  to 
confer  ufwn  the  Governor  duties  merely  min- 
isterial, and  In  tbe  performance  of  which 
he  Is  to  be  left  to  no  discretion  whatever; 
and  tbe  presimiption  in  all  cases  must  be, 
where  a  duty  is  devolved  upon  tbe  chief 
executive  of  the  state  rather  than  upon  an 
inferior  o..icer,  that  it  is  so  because  bis  su- 
perior Judgment,  discretion,  and  sense  of 
responsibility  were  confided  In  for  more  ac- 
curate, faithful,  and  discreet  performance 
than  could  be  relied  upon  if  tbe  duty  were 
devolved  on  an  officer  chosen  for  inferior 
duties."  It  may  not  be  customary  to  impose 
ministerial  duties  upon  tbe  chief  executive; 
but  if  they  are  so  imposed,  bow  can  it  be 
said  that  the  character  of  the  duty  has  been 
changed  from  one  tbat  is  ministerial  to  one 
that  Is  discretionary?  The  character  of  the 
duty  must  be  determined  by  the  nature  of  the 
act  to  be  performed,  and  not  by  tbe  office  of 
tbe  performer.  If  tbe  Legislature  might 
have  required  plaintiff's  certificate  of  election 
to  have  been  executed  and  delivered  by  the 
Secretary  of  State  or  some  other  officer,  and, 
in  so  doing,  be  would  have  been  perform- 
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ing  a  merely  ministerial  dnty,  then  it  must 
necessarily  remain  ministerial  wlien  confer- 
red upon  the  Governor. 

We  have  examined  many  other  cases  hold- 
ing that  the  court  is  without  Jurisdiction,  with 
the  result  that  in  a  majority  of  them  the  de- 
cisions are  based  upon  the  ground  that  the 
duty  enjoined  upon  the  chief  executive,  the 
performance  of  which  was  sought  to  be  en- 
forced, was  a  political,  and  not  a  ministerial 
duty;  while  in  others,  as  in  Michigan,  it  Is 
held  that  all  duties  imposed  upon  the  Uovernor, 
whether  by  the  Constitution  or  statute,  are  to 
be  regarded  as  politleai.or  executive,  and, 
therefore.  Involving  discretion.  A  ministerial 
duty  has  been  variously  defined.  "The  most 
important  criterion,  perhaps,  is  that  the  duty 
is  one  which  has  been  positively  imposed  by 
law,  and  its  performance  required  at  a  time 
and  in  a  manner  or  upon  conditions,  which 
are  specifically  designated,  the  duty  to  per- 
form under  the  conditions  specified  not  being 
dependent  upon  the  officer's  Judgment  or  dis- 
cretion." Mecbem  on  Public  Officers,  f  658. 
"A  ministerial  duty,  the  performance  of  which 
may,  in  proper  cases,  be  required  of  the  head 
of  a  department,  by  Judicial  process,  is  one  in 
respect  to  which  nothing  is  left  to  discretion. 
It  is  simply  definite  duty  arising  under  condi- 
tions admitted  or  proved  to  exist  and  im- 
posed by  law."  State  v.  Johnson,  4  Wall.  (U. 
S.)  475,  498,  18  L.  Ed.  437.  "A  ministerial 
duty  is  one  In  respect  to  which  nothing  is 
left  to  discretion."  Sullivan  v.  Sbanltlln,  63 
Cal.  247,  251.  "Where  the  law  prescribes 
and  defines  the  duties  to  be  performed  with 
such  precision  and  certainty  as  to  leave  noth- 
ing to  the  exercise  of  discretion  or  Judg- 
ment, the  act  is  ministerial."  Commissoner 
V.  Smith,  6  Tex.  471 ;  Rains  v.  Simpson,  50 
Tex.  495,  32  Am.  Rep.  609.  Discretion  in  the 
manner  of  the  performance  of  an  act  arises 
when  the  act  may  be  performed  in  one  of 
two  or  more  ways  either  of  which  would  be 
lawful,  and  where  It  Is  left  to  the  will  or 
Judgment  of  the  performer  to  determine  in 
which  way  it  shall  be  performed.  But  when 
a  positive  duty  is  enjoined,  and  there  is  but 
one  way  In  which  it  can  be  performed  law- 
fully, then  there  Is  no  discretion.  In  this 
case,  the  state  canvassing  board  had  perform- 
ed its  duty  and  bad  made  and  filed  in  the 
office  of  the  Secretary  of  State  its  certificate 
containing  a  statement  of  the  votes  canvassed 
and  the  result  thereof,  which  showed  that 
the  relator  had  received  the  highest  numl)er 
of  votes  for  State  Treasurer.  It  tlien  be- 
came the  duty  of  the  Governor  to  give  him 
a  certificate  of  election.  Section  351,  Rev.  St. 
1899.  The  statute  does  not  prescribe  the  form 
of  the  certificate,  but  It  being  the  evidence 
of  plalntlfl"s  title  to  the  office  and  of  his  right 
to  take  and  hold  the  same,  should  contain  the 
name  of  the  person  elected,  the  title  of  the 
office,  and  the  term  to  which  he  had  been 
elected.  There  was  nothing  left  to  the  dis- 
cretion  of  the   Governor.     The   canvassing 


l>oard  bad  certified  that  relator  bad  received 
the  highest  number  of  votes,  and  the  Consti- 
tution and  laws  fixed  the  length  of  the  term. 
The  duty  was  purely  ministerial,  and  might 
as  well  have  been  enjoined  upon  some  other 
officer.  It  is  not  a  duty  imposed  by  the  Con- 
stitution, if  that  could  make  any  dlfTerence, 
but  by  the  statute  only ;  and  that  it  was  not 
regarded  by  the  Legislature  as  a  political  or 
executive  duty,  which  could  properly  t>e  per- 
formed by  the  Governor  only,  clearly  appears 
by  section  370,  Rev.  St.  1899,  where  provisKm 
Is  made  for  determining  a  tie  vote  for  state 
officers  by  the  Legislature ;  In  which  case  tlie 
certificate  of  election  of  the  person  so  chosen 
Is  to  be  issued  to  him  by  the  Secretary  of 
State. 

The  duty  being  ministerial,  we  think  the 
weight  of  authority  and  the  better  reasoning 
is  in  favor  of  the  Jurisdiction  of  the  court 
to  Issue  the  writ,  and  Is  not  an  assumption 
of  executive  powers.  The  court  does  not  at- 
tempt to  perform  the  act,  but  simply  Inter- 
prets the  provisions  of  the  Constitution  and 
laws  under  which  the  Governor  Is  required 
to  act  That  Is  the  peculiar  province  of  the 
Judiciary,  and  its  Interpretation  of  the  law 
Is  as  binding  upon  the  executive  as  upon  any 
other  citizen.  In  discussing  this  question, 
the  Supreme  Court  of  Ohio,  In  the  case  of 
State  ex  rel.  Whiteman  v.  Governor,  50  Ohio 
St  528,  said :  "It  Is  claimed,  on  the  part  of 
the  defense,  that,  inasmuch  as  the  government 
is  by  the  Constitution  divided  into  three  sepa- 
rate and  co-ordinate  departments,  the  l^sla; 
•  tlve,  the  executive,  and  the  judicial,  and  in- 
asmuch as  each  department  has  the  right  to 
judge  of  the  Constitution  and  laws  for  it- 
self, and  each  officer  Is  responsible  for  an 
abuse  or  usurpation  In  the  mode  pointed  out 
in  the  Constitution,  It  necessarily  follows  that 
each  department  must  be  supreme  within  the 
scope  of  its  powers,  and  neither  subject  to 
the  control  of  the  other  for  the  manner  In 
which  it  performs,  nor  its  failure  to  perform, 
either  Its  legal  or  constitutional  duties.  This 
argument  is  founded  on  theory  rather  than 
reality.  That  each  of  these  co-ordinate  de- 
partments has  duties  to  perform  in  which  It 
Is  not  subject  to  the  controlling  or  directing 
authority  of  either  of  the  others  must  be  con- 
ceded. But  this  Independence  arises,  not  from 
the  grade  of  the  officer  performing  the  duties, 
but  by  the  nature  of  the  authority  exercised. 
•  •  •  In  Marbury  v.  Madison,  1  CrantA, 
170,  2  L.  Ed.  60,  Chief  Justice  Marshall  said: 
•It  Is  not  by  the  office  of  the  person  to  whom 
the  writ  Is  directed,  but  the  nature  of  the 
thing  to  be  done,  that  the  propriety  or  Im- 
propriety of  Issuing  a  mandamus  Is  to  be 
determined,'  and  further  on  In  the  same  opin- 
ion the  court  says :  'But  there  Is  nothing  In 
the  nature  of  the  chief  executive  office  of  this 
state  which  prevents  the  performance  of  some 
duties  merely  ministerial  being  enjoined  up- 
on the  Governor.  While  the  authority  of  the 
Governor  is  supreme  In  the  exercise  of  his 
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own  judgment  or  discretion,  the  authority  of 
the  Judiciary  of  the  state  Is  supreme  in  the 
determination  of  all  legal  questions  Involved 
In  any  matter  judicially  brought  before  It* " 
In  that  case  the  application  was  for  a  writ 
of  mandamus  against  the  Governor  to  re- 
quire him  to  issue  a  certificate  to  a  bank  as 
a  branch  of  the  State  Bank  of  Ohio,  and  It 
was  held  that  the  duty  to  do  so  imposed  up- 
on the  Governor  was  ministerial,  and  that 
the  court  had  jurisdiction ;  although  the  writ 
was  denied  for  other  reasons. 

In  the  case  of  Magruder  v.  Swann,  Gover- 
nor, 25  Md.  173,  which  was  an  application 
for  a  writ  of  mandamus  against  the  Governor 
to  require  him  to  Issue  to  the  petitioner  a 
commission  as  Circuit  Judge,  after  reviewing 
the  decisions  on  the  question  of  Jurisdiction, 
the  court  said:  "The  Governor,  in  his  politi- 
cal and  executive  duties  requiring  the  exer- 
cise of  bis  Judgment  and  dlscretibn.  is  en- 
tirely Independent  of  any  other  authority. 
But  all  judicial  power  is  as  absolutely  com- 
niltted  to  the  judiciary  department,  as  politi- 
cal or  executive  power  is  to  the  Governor. 
Among  these  Judicial  duties  Is  the  decision 
of  controversies  between  man  and  man,  wheth- 
er they  Involve  the  right  to  office,  life,  liberty, 
or  property,  or  arise  under  the  provisions  of 
the  Constitution,  statute  or  common  law." 
The  court  held  that  It  had  jurisdiction  and 
ordered  the  writ  to  issne.  This  decision  was 
followed  and  approved  In  Groome,  Governor, 
V.  Gwlnn,  43  Md.  572.  We  cite  the  following 
cases,  but  without  reviewing  them  here,  which 
hold  that  duties  such  as  are  Imposed  upon  the 
Governor  In  this  case  are  merely  ministerial, 
and  that  the  court  has  Jurisdiction  to  Issue 
a  writ  of  mandamus  against  the  Governor 
requiring  their  performance.  Greenwood 
Cemetery  Land  Coi.  v.  Routt,  17  Colo.  156,  28 
Pac.  1125,  15  L.  R.  A.  369,  .31  Am.  St  Rep. 
284 ;  Chnmasero  v.  Potts,  2  Mont  242 :  People 
ex  rel.  McCauley  v.  Brooks,  16  Cal.  11 ;  Mld- 
dleton  v.  Low,  Governor,  30  Cal.  596;  Har- 
pending  v.  Haight,  Governor,  39  Cal.  189,  2 
Am.  Rep.  432;  Martin,  Governor,  v.  Ingham, 
38  Kan.  641,  17  Pac.  162;  State  ex  rel.  Bates 
V.  Thayer,  31  Neb.  82,  47  N.  W.  704;  State 
ex  rel.  Wright  v.  Savage  (Neb.)  90  N.  W. 
898 ;  Cotton  v.  Ellis,  Governor,  52  N.  C.  545 ; 
Traynor  v.  Beckham,  Governor,  25  Ky.  Law 
Rep.  283,  74  S.  W.  1105.  In  Nevada,  the 
court  took  Jurisdiction,  although  the  question 
was  not  raised  or  discussed.  State  ex  rel. 
Wall  ▼.  Blasdel,  Governor,  4  Nev.  241 ;  State 
ex  rel.  Laugbton  v.  Adams,  Governor,  19 
Nev.  370,  12  Pac.  488.  See,  also.  State  ex 
rel.  Lockwood  et  al.  v.  Klrkwood,  Governor, 
14  Iowa,  162;  and  State  v.  Foster,  38  Ohio 
St  599. 

Another  reason  presented  by  the  Attorney 
General  and  stated  In  some  of  the  cases,  why 
the  court  shonld  not  take  Jurisdiction,  is  that 
the  Governor  might  refuse  to  comply  with 
the  order  of  the  6onrt;  and,  being  the  com- 
mander Id  chief  of  the  military  forces  of 
the  state,  could  successfully  resist  the  en- 


forcement of  the  writ ;  and  that  It  would  be 
humiliating  for  the  court  to  render  a  judg- 
ment which  it  had  not  the  power  to  enforce. 
The  answer  to  that  objection  is  that  the  ju- 
risdiction of  the  court  does  not  depend  upon 
its  physical  ability  to  enforce  its  judgments, 
but  upon  its  right  to  hear  and  determine  the 
matter  in  controversy;  or  as  the  word  Itself 
means,  the  right  to  declare  the  law.  To  re- 
fuse to  take  jurisdiction  for  that  reason 
would  be  to  assume,  which  this  court  will 
not  do,  that  the  Governor  might  knowingly 
violate  the  Constitution  and  his  oath  of  of- 
fice, which  require  him  to  take  care  that  the 
laws  are  faithfully  executed.  In  but  few 
of  the  states  where  the  question  has  been 
decided  are  the  Constitutions  and  statutes 
like  those  of  this  state.  Our  statute  (section 
4194,  Rev.  St  1899),  defines  the  writ  of 
mandamus  as  follows:  "Mandamus  is  a  writ 
Issued  In  the  name  of  the  state- to  an  Inferior 
tribunal,  a  corporation,  board  or  person  com- 
manding the  performance  of  an  act  which 
the  law  especially  enjoins  as  a  duty  resulting 
from  an  office,  trust  or  station."  And  sec- 
tion 3,  art  5,  of  the  Constitution  provides: 
"The  Supreme  Court  shall  have  original  ju- 
risdiction in  quo  warranto  and  mandamus 
as  to  all  state  officers,  and  In  habeas  corpus." 
It  may  be  said  that  It  was  the'  intention  of 
this  section  to  confer  original  jurisdiction 
upon  the  Supreme  Court  That  Is  undoubted- 
ly true ;  but  we  must  assume  that  the  framers 
of  the  Constitution,  among  whom  were  a 
number  of  able  lawyers,  were  aware  of  the 
conflict  of  authority  upon  this  Important 
question,  and  that  they  used  the  words,  "as 
to  all  state  officers"  advisedly.  We  are  of 
the  opinion  that  the  duty  imposed  upon  the 
Governor  In  this  instance  is  purely  minis- 
terial; that  the  court  has  Jurisdiction;  and 
that  the  writ  should  Issue,  if  the  contention 
of  the  relator  that  bis  term  of  offi(fe  Is  four 
years  from  and  after  the  first  Monday  In 
January  1905,  Is  correct 

The  length  of  plaintiff's  term  of  office  de- 
pends upon  the  proper  construction  of  the 
constitutional  provisions,  and,  so  far  aa  they 
relate  to  the  office  of  State  Treasurer,  are 
as  follows: 

Article  4,  J  11 :  "There  shall  be  chosen  by 
the  qualified  electors  of  the  state  at  the  times 
and  places  of  choosing  members  of  the  liegls- 
lature,  a  Secretary  of  State,  Andltor,  Treas- 
urer, and  Superintendent  of  Public  Instruc- 
tion, who  shall  have  attained  the  age  of 
twenty-flve  years  respectively,  shall.be  citi- 
zens of  the  United  States,  and  shall  have  the 
qualifications  of  state  electors.  They  shall 
severally  bold  their  offices  at  the  seat  of 
government  for  the  term  of  four  (4)  years 
and  until  their  successors  are  elected  and 
duly  qualified,  but  no  person  shall  be  eligible 
for  the  office  of  Treasurer  for  four  (4)  years 
after  the  exi)lration  of  the  term  for  which 
he  was  elected." 

Article  6,  S  5:  "All  general  elections  tor 
state  and  county  officers,  for  members  of  the 
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House  of  Representattves  and  the  Senate  of 
tbe  State  of  Wyoming,  and  representatives 
to  tbe  Congress  of  the  United  States,  sball  be 
held  on  tbe  Tuesday  following  tbe  first  Mon- 
day in  November  of  each  even  year.  Special 
elections  may  be  held  as  now,  or  as  may 
hereafter  be  provided  by  law.  All  state  and 
county  officers  elected  at  a  general  election 
shall  enter  upon,  their  respective  duties  on 
tbe  first  Monday  iu  January  next  following 
the  date  of  their  election,  or  as  soon  there- 
after as  may  be  possible." 

Article  4,  |  7:  "When  any  office  from  any 
cause  becomes  vacant,  and  no  mode  is  provid- 
ed by  the  Constitution  or  law  for  filling  such 
vacancy,  the  Governor  shall  have  the  power 
to  fill  tbe  same  by  appointment" 

Article  21,  §  20  (Schedule):  "Members  of 
the  Legislature  and  all  state  officers,  dis- 
trict and  supreme  judges  elected  at  the  first 
election  held  under  this  Constitution  shall 
bold  their  respective  offices  for  tbe  full  term 
next  ensuing  such  election,  in  addition  to  the 
period  intervening  between  the  date  of  their 
qnalification  and  the  commencement  of  such 
full  term." 

The  Constitution  of  the  state  was  adopted 
at  a  general  election  held  November  5,  1889, 
and  the  state  was  admitted  into  the  Union 
by  an  act  of  Congi-ess,  approved  July  10, 1890, 
and  tbe  first  election  held  under  the  Consti- 
tution was  held  September  11,  1890. 

Before  proceeding  to  the  consideration  of 
fthe  question  of  the  length  of  the  term  of 
office  of  the  relator  in  this  case,  it  may  be 
:well  to  state  what  we  consider  to  be  the  rules 
:0t  law  governing  such  cases,  and  we  cannot 
do '  so  better  than  by  quoting  tbe  rules  as 
stated  in  A.  &  E.  Enc.  Law,  as  follows: 
"Where  the  time  of  the  commencement  and 
termlnntion  of  the  term  of  an  office,  as  well 
a^  its  duration,  are  definitely  fixed  by  con- 
stitutional or  statutory  enactment  and  pro- 
.visfon  is  made  for  filling  vacancies  therein 
by  appointment  or  election,  but  without  any 
provision  as  to  tbe  duration  of  authority  of  a 
person  so  appointed  or  elected,  such  person 
Is  entitled  to  serve  for  the  remainder  of  the 
.  unexpired  term.  But  where  the  term  of  an 
elective  office  Is  fl.xed  by  the  Constitution  or 
statute,  but  without  any  tltae  being  establish- 
ed for  its  beginning  or  ending,  a  person  elect- 
ed to  the  office  will  be  entitled  to  hold  for  the 
period  established  as  tbe  full  term  thereof, 
whether  he  was  elected  upon  the  happening 
of  a  casual  vacancy  or  at  the  expiration  of 
a  complete  term."  23  Enc.  Law  (2d  Ed.) 
418,  and  cases  cited  In  notes.  See,  also, 
.Parcel  ▼.  State  ex  rel.  Lowrey,  110  Ind. 
122,  11  N.  E.  4 ;  Tansey  v.  Stringer  (Ky.)  76 
S.  W.  537 ;  Adams  v.  Doyle  (Cal.)  73  Pac. 
'582 ;  State  ex  rel.  Godard  v.  Andrews  (Kan.) 
67  Poc.  870 ;  Ladd  v.  Board  of  Trustees,  80 
in.  233.  We  have  not  overlooked  other  cases 
construing  somewhat  similar  provisions  In 
'Constitutions  and  statutes,  where  It  has  been 
held  that  the  person  elected  to  fill  a  vacancy 
would  hold  for  the  full  term;  but  upon  a 


careful  examination  of  all  of  the  authorities 
at  our  command  we  think  tbe  rules  above 
stated  are  sound  in  reason,  and  in  accordance 
with  the  policy  of  our  Constitution  and  liiws. 
There  is  no  contention  in  this  case  tliat 
the'  relator  was  not  properly  elected  at  the 
general  election  in   November,   lOO^V   to  fill 
tbe  vacancy  caused  by  the  reslKtuition  of 
Hay.    The  Attorney  General  concedes   that 
tbe  appointee  of  the  Governor  held  <iiily  until 
the  vacancy  could  be  filled  by  election.     The 
duration   of   the   official   term   is   definitely 
fixed  by  tbe  Constitution  at  four  yeiii-:},  and 
It  is  also  admitted  by  both  parties  that  Hay 
was  elected  for  the  full  term  comnienchii;  on 
tbe   first  Mondoy  In  January,   10U3.     From 
the  time  of  tbe  admission  of  the  st:ite  up  to 
tbe  time  of  the  resignation  of  liny  there  lind 
been  no  vacancy  In  the  office  of  State  'I'reus- 
urer    by   the   death    or    resignation    of    the 
Treasurer  or  otherwise  than  by  tbe  e.xpira- 
tlon  of  the  term.    Up  to  that  time  each  In- 
cumbent of  the  office   bad   ser\-ed    for   tbe 
full  term  and  his  successor  bad  been  regu- 
larly elected  at  the  general  election   neitt 
preceding  tbe  expiration  of  tbe  term.     It  Is 
true  that  the  year  in  which  tbe  first  state 
officers'  full  terms  should  commence  was  not 
named  In  the  Constitution,  nor  could  it  be. 
Tbe  state  had  not  been  admitted  when  tlie 
Constitution  was  framed  and  adopted,  and 
It  could  not  be  known  at  that  time  when, 
if  ever,  the  territory  would  be  admitted  as 
a   state   and   the  Constitution   take   effect 
Therefore,  in  order  to  definitely  fix  tlie  be- 
ginning of  tbe  full  term  of  the  first  state 
officers.  It  was  provided  that  all  state  of- 
ficers elected  at  tbe  first  election  held  under 
tbe  Constitution  should  hold  office  for  the 
full  term  next  ensuing  such  election,  in  ad- 
dition to  the  period  Intervening  between  the 
date  of  their  qualification  and  tbe  commence- 
ment of  such  full  term.    Tbe  state  having 
been  admitted  in  July,  1890,  the  full  term  of 
tbe  state  officers  elected  at  the  first  state 
election,  which  occurred  in  that  year,  com- 
menced on  the   first   Monday   in   J.inuaiy, 
1891,  and  tbe  full  term  t>elng  four  years,  that 
term  necessarily  ended  on  the  fli-st  Monday 
in  January,  1895,  when  a  new  term  com- 
menced, and  so  on;  one  term  ending  and  a 
new    term    commencing    every  four    years 
from  the  first  Monday  in  January,  1891.    In 
our  opinion,  the  Constitution  not  only  fixed 
the  length  of  the  official  term  of  tbe  State 
Treasurer,  but  also  definitely  fixed  tbe  date 
of  the  commencement  and  end  of  tlie  term. 
We  are  very  much  aided  in  construing  these 
tnrovlsions  of  tbe  Constitution  by  the  construc- 
tion placed  thereon  by  tbe  first  Legislature  of 
the  state,  which  convened  on  tbe  12tb  day  of 
November,  1890.    By  chapter  68,  p.  230.  Sess. 
Laws  1890-91,  after  providing  In  section  1  of 
that  chapter  for  tbe  holding  of  a  general  elec- 
tion in  tbe  state  on  the  Tuesday  next  follow- 
ing   tbe    first     Monday    in     November    hi 
the  year  1892,  and  each  second  year  there- 
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after,  at  wblch  elections  certain  named 
county  and  precinct  officers  should  be  elect- 
ed, further  provided  In  section  4:  "At  each 
of  said  general  elections  there  shall  also  be 
elected  such  state  officers  as  may  be  required 
to  be  elected  to  fill  any  vacancy  occurring 
by  operation  of  law,  or  the  C!onstltution  of 
tills  state,  including  any  vacancy  or  vacan- 
cies in  the  office  of  justice  of  the  Supreme 
Court".  And  in  section  5,  provision  was 
made  for  the  election  of  presidential  electors 
at  the  general  election  In  1892  and  each 
fourth  year  thereafter.  And  by  section  6: 
"At  the  general  election  held  in  the  year 
one  thousand,  eight  hundred  and  ninety-four, 
and  at  the  general  election  held  every  fourth 
•year  thereafter,  there  shall  be  elected  a  Gov- 
ernor, a  Secretary  of  State,  an  Auditor,  a 
Treasurer,  a  Superintendent  of  Public  In- 
struction, and  such  other  state  officers  as 
■are,  or  may  be,  created  by  law  and  made 
«iective,  wliose  election  shall  occur,  or  ought 
t»  occur  at  aiich  general  election."  The  act, 
having  been  passed  by  the  Legislature,  was 
approved  by  the  Governor  January  10,  1801. 
It  requires  no  argument  to.  show  that  both 
the  Legislature  and  the  Governor  construed 
the  Constitution  to  mean  that  the  state  of- 
lic-ers  named  In  the  section  Inst  above  quoted 
were  to  be  elected  for  full  terms  every  four 
years,  by  section  4,  and  that  vacancies  oc- 
ciirriifg  In  such  offices,  prior  to  the  ititermedi- 
ate  elections^  should  be  filled  .at  such  inter- 
mediate elections  for  the  balance  of  the  term, 
and  that  tl^  full  term  of.  such  state  officers 
were  to  commence  on  the  first  Monday  in 
January,  1893,  and  each  four  years  there- 
after; the  full  term  of  the  first  set  of  state 
-officers  having  commenced., on  the  first  Mou- 
-dny  In  January,  1^91.  This  Interpretation 
having  b^n  placed  upon  these  provisions  of 
the  Constitution  by  tbe  first  state  Legis- 
lature, while  not  conclusive,  is  certainly  en- 
titled to  much  weight  in  determining  tbe 
true  meaning  of  the  language  used  in  the 
-Constitution. 

It  has  be^n  urged  that  inasmuch  as  the 
Constitution,  art  4,  §  li;  provides  th^t  a 
state  treasurer  shall  be  elected  at  the  "times 
and  places  of  choosing  members  of  the  Legis-, 
lature,"  who  shall  bold  his  office  for  four 
years;  and  that  the  relator  having  been 
elected  at  a  general  election  his  term  is  nec- 
essarily for  the  the  full  terin  of  four  years. 
That  is  not,  In  our  opinion,  the  meaning  of 
the  section.  The  purpose  was  to  avoid  fre- 
quent elections,^  and  iu  case  of-  a  vacancy  in 
any  state  office  or  when  the  terms  of  state 
officers  would  expire  before  the  next  gen- 
eral election,  those  places  should  be  filled  at 
tbe  same  elections  at  which  members  of  the 
Legislature  were  chosen.  In  tbe  case  of  In 
re  Moore,  4  Wyo.  98,  31  Pac.  980,  decided  In 
1882,  it  was  held  that  an  election  for  Gov- 
ernor to  fill  the  unexpired  term  of  the  form- 
er Governor  who  had  resigned,  was  properly 
held  at  the  general  election,  and  that  the 
person  so  elected  would  enter  upon  the  duties 


of  his  office  on  the  first  Monday  In  January 
following  his  election.  The  election  in  that 
case  was  held  in  November,  1882,  and  was 
not  at  the  time  for  the  election  of  state 
officers  generally.  Conaway,  J.,  who  deliver- 
ed the  opinion  of  the  court  said:  "Still  It 
is  contended  that  the  election  of  Governor 
Osborne  was  not  within  ttie  meaning  of  tbe 
Constitution  and  the  statutes,  'at  a  general 
election';  that  as  to  the  office  of  Governor, 
tbe  election  was  special;  that  vacancies  in 
office  for  unexpired  terms  must  necessarily 
be  filled  at  special  elections,  and  conversely 
that  the  election  of  an  officer  at  a  general 
election  is  necessarily  for  a  full  term.  Such 
is  not  the  idea  of  tbe  Constitution  In  provid- 
ing that  'if  a  vacancy  occur  in  the  office  of 
a  justice  of  the  Suprrane  Court  the  Governor 
shall  appoint  a  person  to  bold  the  office  un- 
til the  election  and  qualification  of  a  person 
to  fill  the  unexpired  term  occasioned  by  such 
vacancy,  which  election  shall  take  place  at 
the  next  succeeding  general  election.'  Const 
art.  5,  $  4.  Such  is  not  tbe  idea  of  those, 
statutes  in  providing,  in  accordance  with 
the  constitutional  idea  and  policy,  for  filling 
vacancies  for  nnexplred  terms  at  general' 
elections.  Such  is  not  the  idea  of  the  Legis- 
lature of  Wyoming  on  this  subject  for  many: 
years  preceding  the  adoption  of  tbe  state 
Constitution.  It  has  been  tbe  uniform  policy 
to  fill  remaining  portions  of  unexpired 
terms  of  officers  in  cases  of  vacancy,  as  far 
as  practicable,  at  general  elections.  And 
this  is  the  evident  policy  of  our  Constitution 
and  of  our  present  statutes."  While  the 
question  In  that  case  was  not  tbe  length  of. 
tbe  term  of  the  Governor  elected  to  fill  a^ 
vacancy,  the  language  used  by  tbe  court 
clearly  indicates  that  a  state  officer  elected 
at  a  general  election  to  fill  a  vacancy  would, 
bold  only  for  the  remainder  of  tbe  unexpired 
term.  Although  that  case  cannot  be  re- 
garded as  an  authority  on  tbe  question  we 
are  now  considering,  yet  it  bas  a  strong 
bearing  upon  the  question  and  aids  material- 
ly in  the  proper  interpretation  of  the  Consti- 
tution. It  is  also  argued  that  tbe  people 
have  construed  these  constitutional  provi- 
sions, and,  having  done  so,  the  court  should 
follow  that  construction,  or  at  least  consider. 
It  of  grreat  weight  In  determining  tbe  ques-; 
tion;  and  counsel  call  attention  to  the  situ- 
ation in  three  of  the  judicial  districts  of  the 
state,  where  judges  elected  to  fill  vacancies 
have  been  perpiltted;  to  hold  during  the  full 
term  of  six  years.  That  a  uniform  popular 
constru^lQU  of  a  Constitution  or  statute, 
fairly  inede  and  long  acquiesced  In,  is  a  strong 
reason  for  maintaining  such  construction; 
cannot  be  doubted.  B,ut  in  this  state  tbe  so- 
called  popular  construction  of  somewhat 
similar  constitutional  provisions  with  re-i 
gard  to  other  offices  bas  not  been  uniform. 
In  at  least  one  of  the  districts  referred  to, 
that  construction  was  challenged  by  a  pro- 
ceeding in  this  court  in  the  case  of  S^ate  ex 
reL  Sammori  v."  Chatterton,  12  Wyo.'  168,  73 
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Vac.  961,  where  tbe  qneBtlon  was  songbt  to 
be  raised;  but  tbe  case  went  off  on  demur- 
rer for  tbe  want  of  necessary  allegations  In 
ibe  petition  to  raise  the  point 

In  1892.  Got.  Osborne  was  elected  to  flU 
A  vacancy  In  tbe  office  of  Governor  caused 
by  tbe  reslRnatlon  of  Gov.  Warren.  He 
served  for  tbe  unexpired  term  only,  and  no 
slalm  was  mnde  tbat  be  was  entitled  to  a 
full  term.  Butb  political  parties  placed 
candidates  In  nomination  for  Governor  In 
1894,  and  at  the  -election  In  that  year  Gov. 
W.  A.  Richards  (a  Republican)  was  elected 
(Gov.  Osborne  being  a  Democrat),  and  no  ob- 
tectlons  were  made  to  Gov.  Richards  assum- 
ing tbe  duties  of  the  office  on  tbe  first  Mon- 
day In  January,  1895,  although  at  that  time 
the  struggle  for  polltijcal  supremacy  be- 
tween the  two  political  parties  in  this  state 
was  at  high  tide.  So  tbat,  so  far  as  tbe  popo- 
lar  constractions  of  similar  provisions  of  our 
Constitution  to  those  we  are  now  considering 
are  concerned,  tbe^  have  not  been  uniform, 
and  are  of  but  little,  if  any,  aid  In  deter- 
mining tbe  question.  Tbe  term  of  a  governor 
or  a  district  judge  elected  to  fill  a  vacancy 
IS  not  involved  however  in  this  case.  Tbe 
vacancy  which  was  created  by  the  resigna- 
tion of  Hay  was  in  his  term  only..  By  bis 
resignation  he  could  create  no  vacancy  in 
a  term,  wblcb  was  not  to  commence  until 
tbe  first  Monday  In  January,  1007;  no  part 
of  which  he  was  entitled  to  bold.  He  could 
not  surrender  tbat  which  he  did  not  possess, 
and  no  election  could  be  held  in  1904  to  fill 
a  vacancy  In  tbat  term  because  none  existed 
or  could  exist  until  after  tbe  election  In  190G, 
w'^Icb  would  be  tbe  general  election  next 
preceding  tbe  commencement  of  tbat  term. 
It  was  said  In  People  ex  rel.  Jackson  v.  I'ot- 
ter,  47  N.  Y.  876:  "Mr.  Justice  Rosekrans 
coulu  not  resign  that  wblcb  be  did  not  bold. 
He  did  not  bold  nor  was  be  entitled  to  bold 
tbe  term  beginning  January  1,  A.  D.  1872, 
nor  any  part  thereof.  He  could  not  then  re- 
sign that  term  nor  any  part  of  it  Hence 
tbe  resignation  which  he  made  could  create 
no  vacancy  'n  the  office  for  that  term  to  be 
filled,  nor  for  any  part  thereof.  Tbe  vacancy 
wblcb  he  did  create  was  for  tbe  remainder 
of  bis  unexpired  term,  and  for  no  other  time. 
This  was  the  vacancy  to  be  filled  and  no 
other."  This  case  is  cited  and  approved  in 
Simpson  V.  WiUard,  14  S.  0.  191.  Our  con- 
clusions are  tbat  plaintiff  was  elected  at  the 
general  election  in  1004  for  tbe  unexpired 
term  of  Henry  G.  Hay,  resigned,  only;  and 
that  the  Governor  rightly  refused  to  issue 
to  him  a  certificate  of  election  for  any  longer 
period. 

The  demurrer  of  the  defendant  to  plain- 
tiff's petition  is  therefore  overruled  as  to' 
tbe  first  ground  of  demurrer,  and  is  sustained 
as  to  tbe  second  ground.  A  peremptory  writ 
of  mandamus  is  denied. 

POITER,  G  J.,  and  SCOTT,  J,  concur. 


(SS  Mont.  406) 

RYAN  V.  RYAN. 
(Supreme  'Court  of  Montana.    Jan.  29,  1906.) 

1.  DlVORCB  — GROONOS— EXTEEMK    CRUELTT — 

•    PLEADINO — Proof. 

In  an  action  fdr  divorce  for  extreme  cmel- 
ty,  as  (It-fined  by  Civ.  Code,  I  134,  grievous 
bodily  injury  and  bodily  injury  dangerous  to 
life  are  nltimnte  facts  which  must  l>e  both 
pleaded  and  proved. 

[Ed.  Note. — For  cases  In  point,  see  voL  17, 
Cent.  Dig.  .Divorce,  |  300.] 

2.  Same— Complaint. 

Civ.  Code,  {  134,  defines  extreme  cruelty  a» 
a  ground  for  divorce  to  be  the  infliction  or 
threat  of  bodily  injury  dangerous  to  life,  or  the 
repoated  infli<-tiou  or  threat  of  grievous  bodily 
injury  upon  the  other  party  by  one  party  to  the 
mnrnage.  Ueld,  that  where  a  complaint 
cliar-Rod  that  the  husband  struclt.  beat,  and  chok- 
ed plu'ntiff,  threw  her  violently  sgainst  the  side 
of  a  imm.  and  then  threw  her  down  two  steps 
out  of  the  house,  and  other  like  brutal  acta, 
causing  plaintiff  grrnt  bodily  and  mental  pain 
and  suffering,  but  failed  to  allege  tbat  such  acta 
produced  grievous  liodily  injury  or  bodily  In- 
jury dangerous  to  plaintiff's  life,  it  was  fatally 
defective. 

3.  Same— Alimont. 

In   an   action   for   divorce,   the  complaint 
.in  order  to  justify  an  allowance  of  alimony  t» 
the  wife,  should   allege  her  necessity  therefor 
and  the  liust>and's  ability  to  pay  it 
Milbum,  J.,  dissenting  in  part 

Appeal  from  District  Court  Jeffersou'Coan- 
ty;    M.  n.  Parker,  Judge. 

Action  by  Florence  E.  Ryan  against  James 
Ryan.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Cowan  &  Cowan  and  T.  J.  'Walsh,  for 
appellant    0.  R.  Stranaban,  for  respondent 

nOI.LOWAY,  J.  This  action  was  brought 
to  secure  a  divorce  upon  the  ground  of  ex- 
treme cruelty.  Tbe  plaintiff  prevailed  la 
tbe  district  court  and  the  defendant  appeals 
from  tbe  judgment 

Tbe  only  question  presented  is:  Does  the 
complaint  state  a  cause  of  action?  In  para- 
graph^ 6,  7,  and  8,  an  attempt  is  made  to 
charge  the  defendant  with  extreme  cruelty 
as  defined  in  Ctv..Code,  8  134,  which  reads 
as  follows:  "Sec.  134.  Extreme  Cruelty 
Is  the  infliction,  or  threat  of  bodily  Injury 
dangerous  to  life,  or  tbe  repeated  Infilction 
or  threat  of  grievous  bodily  injury,  upon  the 
other  party,  by  one  party  to  tbe  marriage, 
or  tbe  repeated  publication  of  false  charges 
against  tbe  chastity  of  tbe  wife  by  the  hus- 
band." The  complaint  does  not  attempt  to 
charge  tbe  defendant  with  making  threats 
of  Inflicting  bodily  Injury,  or  of  publish- 
ing false  charges  against  tbe  chastity  of 
plaintiff;  so  tbat  It  must  be  tested  by.  one 
of  tbe  other  definitions  given  In  tbat  section, 
namely,  the  Infliction  of  bodily  injury  danger- 
ous to  life,  or  tbe  repeated  infliction  of 
grievous  bodily  Injury.  The  particular  acts 
of  cruelty  of  which  complaint  Is  made  con- 
sist of  defendant's  striking,  beating,  and 
choking  tbe  plaintiff,  throwing  her  violent- 
ly against  the  side  of  a  bam,  throwing  Iter 
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down  two  steps  out  of  tbeir  hoaa«,  and 
otber  like  brutal  acts.  It  Is  repeatedly  said 
that  these  acts  caused  plaintiff  great  bodily 
and  mental  pain  and  suffering;  but  the  com- 
plaint does  not  any  where  allege  that  they 
prodaced  grleToos  bodily  injury  or  bodily 
Injury  dangerous  to  plaintiff's  life,  and  for 
this  reason  appellant  contends  that  the 
complaint  does  not  state  a  cause  of  action. 
Prior  to  1805,  extreme  cruelty  was  a 
ground  for  divorce,,  but  was  not  defined 
by  statute.  The  courts  were  left  to  frsnne 
such  deflnltions  os  general  usage  migbt 
.  warrant  In  1885  this  court,  in  Albert  t. 
Albert,  5  Mont.  577,  6  Pac.  23,  51  Am.  Rep. 
S6,  In  considering  an  action  for  divorce  on 
tbe  ground  of  extreme  cruelty,  said:  "A 
hnsband  may  not  raise  bis  haild  agnln!<t 
his  wife,  except  In  absolute  defense  of  bis 
life,  or  to  prevent  bis  receiving  great  bodi- 
ly harm:  and,  then,  be  can  only  use  force 
sufficient  to  protect  himself  from  tlie  dan- 
ger." For  10  years  that  doctrine  was  ap- 
parently accepted  as  reflecting  tbe  opinions 
of  courts;  but  In  188o,  in  adopting  section 
134  of  our  Civil  Code,  tbe  Legislature,  pre- 
sumably with  full  knowledge  of  the  rule 
announced  In  the  Albert  Case,  saw  fit  to 
change  entirely  the  policy  of  tbe  law.  Ex- 
treme cruelty  no  longer  was  made  to  rep- 
resent the  mere  indignity  suffered  by  the 
wife  consequent  upon  her  receiving  from 
the  husband  a  blow  delivered  in  anger,  but 
It  became  from  thenceforth  such  measure 
of  actual  physical  injury  Inflicted  by  one 
party  to  the  marriage,  upon  tbe  other,  that 
thereafter  it  was  deemed  unsafe  for  the 
parties  longer  to  live  together,  and  there- 
fore sufilcient  In  tbe  estimation  of  the  Legis- 
lature to  warrant  a  divorce.  While  under 
the  doctrine  announced  in  the  Albert  Case, 
a  single  blow  by  tbe  husband  delivered  In 
anger  against  the  wife,  would  doubtless  have 
been  held  by  the  coui-ts  sufficient  provocation 
for  a  divorce,  the  Legislature,  being  clothed 
with  full  power  to  say  upon  what  terms 
divorces  might  be  had,  took  away  from  the 
courts  the  authority  theretofore  exercised  to 
define  extreme  cruelty,  and,  while  leaving 
It  in  the  law  as  a  ground  for  the  annulment 
of  marriage,  gave  to  It  a  definition  which 
completely  changed  the  theory,  wblcb  tbe 
courts  bad  adopted.  In  tbe  view  of  the  Leg- 
islature, a  husband  may  beat  or  otherwise 
maltreat  his  wife,  and  even  do  so  In  a 
'brutal  manner,  without  giving  rise  to  an 
action  for  divorce,  provided  only  that  his 
mistreatment  does  not  produce  grievous  bodi- 
ly Injury  and  be  repeated,  or.  If  It  occurs 
but  once,  that  It  does  not  produce  bodily 
Injury  dangerous  to  life.  Under  the  changed 
rule,  as  adopted  by  the  legislature,  grievous 
'bodily  Injury  and  bodily  Injury  dangerous 
to  life  are  made  ulimate  facts,  which  must 
be  proved,  and.  In  order  to  be  proved,  must 
be  pleaded.  Smith  v.  Smith,  124  Cal.  651, 
■67  Pac.  573.  While  a  violent  blow  might 
produce  bodily  Injury,  tbe  qnesttoa  whether 


it  will  produce  tbe  grievous  bodily  Injury  of 
tbe  statute,  or  bodily .  Injury  dangerous  to 
life,  Is  one  of  fact  for  tbe  trial  court  or 
jury  to  determine  from  all  tbe  evidence  in 
the  case,  where  tbe  question  is  properly 
presented  by  the  pleadings.  < 

To  ask  this  court  now  to  determine  as  a 
question  of  law,  that  the  acts  complained  of 
In  tbls  instance  caused  the  plaintiff  grievous 
bodily  injury  or  bodily  injury  dangerous  to 
her  life,  or,  in  other  words,  constitute  ex- 
treme cruelty,  is,  in  effect,  to  ask  this  court 
to  repeal  section  134  of  the  Civil  Code  and 
restore  the  rule  of  the  Albert  Case;  to  set 
aside  the  deSuttion  of  extreme  cruelty  as 
given  by  tbe  statute,  and  substitute  therefor 
one  of  the  court's  own.  This  tbe  court  can- 
not do.  Tbe  definitions  given  by  tbe  statute 
are  exclusive  and  binding  upon  tbe  courts 
and  litigants  alike.  No  matter  bow  censur- 
able the  defendant's  conduct  may  have  been 
in  this  instance,  if  the  Injuries  inflicted  were 
not  grievous  bodily  injuries,  or  bodily  In- 
juries dangerous  to  life,  they  did  not  con- 
stitute extreme  cruelty  as  defined  by  the 
statute;  and,  as  the  complaint  does  not  al- 
lege that  they  were  Injuries  of  tbe  clmracter 
mentioned,  tbis  court  cannot  assume  that 
they  were.  Under  either  of  tbe  definitions 
given  in  section  134,  above,  and  here  con- 
sidered, a  complaint  for  divorce  must  set 
forth  tbe  particular  facts  relied  upon,  and 
must  allege  that  tbe  acts  enumerated  pro- 
duced grievous  bodily  Injury,  wbicb  was  re- 
peated in  tbe  one  instance,  or  tbat  they  pro- 
duced bodily  injury  dangerous  to  life,  in  tbe 
other;  and,  failing  to  do  either,  tbls  com- 
plaint does  not  state  a  cause  of  action. 
12  Cyc.  608,  and  cases  cited;  1  Nelson  on 
Divorce  and  Separation,  334;  2  Bishop  on 
Divorce,  1433;  Home  v.  Home.  1  Tenn.  Ch. 
259;  Wagner  v.  Wagner  (Del.  Super.)  51 
Atl.  600.  Under  our  view.  It  is  tmuiaterial 
tbat  tbis  complaint  would  have  been  held 
sufficient  prior  to  tbe  adoption  of  tbe  Cocles. 
Tbe  court  allowed  the  plaintiff .  permanent 
alimony  to  the  extent  of  $50  per  month,  un- 
til tbe  further  order  of  the  court.  The  com- 
plaint does  not  contain  any  allegations  of 
plaintiff's  necessity  for  alimony  or  of  de- 
fendant's ability  to  pay  it;  and,  while  We 
are  not  prepared  to  say  that  alimony  may 
not  be  allowed  as  strictly  ancillary  to  a 
proceeding  for  divorce,  we  think  the  better 
practice  is  for  the  complaint  to  set  forth  the 
necessary  facts  upon  which  alimony  may  be 
allowed. 

Tbe  judgment  is  reversed,  and  tbe  cause 
remanded. 

BRANTLY,  C.  J.,  concurs. 

MILBURN,  J.  I  dissent  I  do  not  think 
tbat  it  is  necessary  to  nse  tbe  exact  lan- 
guage of  tbe  statute  in  order  to  state  In  tbe 
pleading  the  ultimate  fact  to  be  proven.  If 
tbe  words  used  In  tbe  complaint  imply  and 
express  the  meaning  embraced  within  tbe 
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deflnltlon  of  the  statute,  this  ongbt  to  be 
Bufflctent  In  my  opinion.  I  think  that  the 
complaint  alleges  that  the  defendant  was 
sruitty  of  the  "repeated  infliction  of  grievous 
bodily  injury,"  although  the  exact  words  of 
this  phrase  are  not  employed  In  tb    pleading. 

The  complaint  alleges,  among  other  things, 
.  that  the  plaintiff  "frequently  abased  and  mal- 
treated her,  causing  her  great  mental  and 
bodily  pain,  suffering  and  anguish;  •  •  • 
frequently,  while  plaintiff  was  sick,  and  un- 
der the  doctor's  care,  the  defendant  treated 
and  used  plaintiff  in  a  cruel  and  inhuman 
manner,  the  pai-ticulars  of  which  are  too 
Indecent  to  be  here  repeated  in  detail;  •  •  • 
the  defendant  struck  plaintiff  a  violent  blow, 
and  drove  her  with  great  force  against  the 
bara  *  *  *  causing  plaintiff  great  bodily 
suffering;  •  •  »  the  defendant  beat, 
bruised,  and  choked  plaintiff;  *  *  •  the  de- 
fendant shoved  plaintiff  violently  upon  the 
floor  and  held  her  down  In  such  position  and 
then  drngiged  her  into  another  and  adjoining 
room,  where  he  released  plaintiff;  •  •  • 
and  then  grabbed  plaintiff  by  the  arms  with 
^uch  great  force  and  violence  as  to  cause  her 
great  bodily  pain  and  suffering  that  she 
screamed  in  agony,  and  that  thereupon  de- 
fendant, to  stop  her  said  screaming,  choked 
her,  and  again  threw  her  upon  the  floor,  and 
while  she  was  there,  held  her  by  the  neck 
and  shoulders,  dragging  her  with  great  force 
and  violence  across  the  room,  and  threw  her 
out  of  the  bouse  down  two  steps,  and  upon 
the  ground  with  such  force  and  violence  as 
to  bruise  and  wound  her  seriously,  causing 
her  further  pain  and  suffering,  and  rendering 
her  unable  to  attend  to  her  household  duties 
for  about  a  week  thereafter;  *  •  *  that 
all  of  the  foregoing  treatment  of  plaintiff  by 
defendant  has  greatly  broken  her  health,  and 
caused  her  great  bodily  and  mental  pain  and 
Buffering." 

There  was  not  any  demurrer  to  this  com- 
plaint, on  the  ground  of  any  ambiguity  or 
uncertainty.  The  statute  does  not  require 
that  the  Injuries  inflicted  should  be  per- 
monent;  nor  does  It  say  how  often  the 
grievous  bodily  Injuries  have  to  be  repeated. 
Inflicting  one  grievous  bodily  Injury  to-day, 
arid  inflicting  one  to-morrow,  in  my  opinion, 
would  constitute  the  repeated  Infliction  of 
grievous  bodily  Injury.  "Grievous,"  among 
other  things,  means  "painful."  "Injury" 
also  Includes  In  its  meaning  a  "hurt."  I  am 
of  the  opinion  that  the  above  statement  of 
facts,  if  proven,  would,  under  the  definition 
Of  "extreme  cruelty"  given  in  the  statute,  and 
quoted  In  the  opinion,  warrant  a  finding  that 
the  defendant  had  been  guilty  of  extreme 
cruelty.  If  a  complaint  In  a  divorce  case 
should  allege  that  the  husband  on  one  day 
had  chopped  off  the  right  foot  of  the  wife 
maliciously,  and  two '  days  afterwards  had 
enopped  off  the  other  foot  maliciously.  It 
does  not  appear  to  me  that  it  would  be  neces- 
sary for  the  complaint  to  go  further,  and,  in 
the  exact  language  of  the  statute,  charge 


that  the  defendant  bad  Inflicted  bodily  in- 
jury dangerous  to  life  upon  his  wife.  I 
think  It  would  be  also  a  sufficient  allegation 
of  infliction  of  "repeated  grievous  Ijodlly  in- 
jury."   I  think  the  complaint  Is  sufficient 

I  agree,  however,  with  what  is  said  in  the 
opinion  as  to  the  matter  of  alimony. 


(30  Utah,  260) 
VIAIXET  V.  CONSOLIDATED  RT.  &  POW- 
ER CO. 
(Supreme  Court  of  Utah.    Feb.  13,  190C.) 

1.  Contracts — Undue  Inflttence — Conjiden- 
TiAL  Relations — Physician  and  Patient. 

A  coaiidential  relation  exists  between  phy- 
sician and  patient,  wiiicli  renders  voidable  a 
transfer  for  insufficient  consideration  of  valu- 
able property  riglits  by  the  patient  obtained  by 
the  physician  by  misrepresentation  or  otlier  un- 
fair means. 

2.  Release — Avoiding  Contract. 

In  order-  to  avoid  a  release  of  a  claim 
for  injuries  obtained  by  a  physician  from  his 
patient  by  misrepresentations,  it  is  not  neces- 
sary to  stiow  tliat  the  patient  had  full  confi- 
dence in  the  judgment  of  the  physician,  but  it 
is  sufficient  to  shotr  that  the  statements  of  the 
physician  induced  the  making  of  the  release, 
even  though  the  patient  had  some  doubt  of  their 
absolute  correctness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent  Dig.  Release,  {  32.] 

3.  Same — Validitt — Qtjestion    fob    Jubt. 

In  an  action  by  a  passenger  for  injuries 
caused  by  collision  of  street  cars,  evidence  tend- 
ing to  show  that  a  release  signed  by  plaintiff 
9t  the  solicitation  of  defendant's  physician 
while  he  was  treating  plaintiff  professionally 
was  obtained  by  misrepresentation,  held  to  re- 
quire submission  to  the  jury  of  the  question  of 
the  validity  of  the  release. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Release,  §  114.] 

Appeal  from  District  Court,  Salt  Lake 
County;    S.  W.  Stewart,  Judge. 

Action  by  Louis  Viallet  against  the  Con- 
solidated Railway  &  Power  Company.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

The  facts  In  this  <^re  are  as  follows:  On 
January  13, 1902,  plaintiff  was  a  passenger  on 
defendant's  electric  car,  which  was  going 
north  of  State  street  In  Salt  Lake  City;  that 
at  the  Intersection  of  the  two  lines  of  the 
street  railway  tracks  at  Fifth,  South,  and 
State  streets,  a  car,  known  as  the  "Waterloo 
car,"  was  run  into  the  car  upon  whidi  plain- 
tiff was  riding  with  such  force  as  to  throw 
hlro  violently  to  the  ground,  and,  as  a  re- 
sult, his  right  shoulder  was  dislocated.  He 
was  taken  by  defendant  company  to  a  drug 
store  In  the  city,  when  some  young  physi- 
cian came  to  plaintiff,  and  said:  "I  will  re- 
lieve you.  If  you  want  me  to,"  and  plaintiff 
consented.  He  was  placed  under  an  an- 
iesthetic,  and,  while  under  Its  Influence,  and 
before  he  recovered  consciousness,  was  taken 
charge  of  by  the  company's  (defendant's) 
physician,  who  reduced  the  dislocation,  and 
otherwise  treated  the  Injury.  Plaintiff  re- 
turned home,  about  noon,  which  was  with- 
in a  few  hours  after  be  had  been  taken  lo 
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charge  by  defendant's  physician  for  treat- 
ment. This  same  physician  and  the  claim 
agent  of  defendant  visited  plaintiff,  and  the 
doctor  examined  the  Injury,  tried  his  shoulder, 
and  tried  to  get  the  motion  of  the  shoulder 
joint,  and,  while  malting  ^be  examination,  the 
doctor  stated  that  the  Injury  was  a  simple 
dislocation,  and  that  plaintiff  would  be  well 
wltliin  a  week  or  10  days.  The  claim  agent 
then  ascertained  from  plaintiff  that  he  was  a 
man  with  a  large  family  dependent  ui)on  him, 
and  was  at  that  time  without  means  for  their 
support,  and  offered  him  $40,  and  presented 
a  release  for  plaintiff  to  sign.  Plaintiff  read 
the  paper,  and  informed  the  claim  agent  that 
he  would  sign  the  release  If  they  would  offer 
him  employment  with  the  company  in  case  be 
failed  to  recover  within  the  time  stated  by 
the  company's  physician,  who  was  treating 
him  for  the  Injury.  The  doctor  and  claim 
agent  then  went  away,  and  the  claim  agent 
came  back  again  in  the  afternoon,  and  stated 
that  he  could  not  furnish  him  with  employment, 
but  that  he  would  make  the  offer  of  settle- 
ment $00.  Plaintiff  replied  that  he  "would 
rather  wait  a  few  days,  and  see  how  the 
thing  was  coming  out;"  A  little  before  noon 
the  next  day,  the  doctor 'visited  the  plaintiff 
again,  examined  his  arm,  and  said:  "Hy 
friend,  you  are  getting  along  all  right."  He 
asked  the  plaintiff  if  the  claim  agent  had 
been  there  to  see  him,  and  plaintiff  told  the 
doctor  of  the  offer  of-4<50  made  by  the  cinira 
agent  the  cTay  previous,  and  the  doftor  said: 
"I  don't  think  it.  Is  quite  enough.  I  will 
advise  the  cohipany  to  pay  $75.  and  If  they 
do  not  want  to  do  that.  I  will  pay  the  $15  my- 
self from  my  own  pocket."  And  the  doctor 
again  assured  plaintiff  that  l)is  Injury  was 
very  slight,  and  that  he  would  be  well  within 
a  week  or  10  days,  and  requested  plaintiff  to 
inform  the  claim  agent  when  h6  called  again 
that  the  doctor  had  offered  him  $75.  When 
the  claim  agent  called,  plaintiff  again  re- 
fused to  accept  $76.  The  doctor  called 
again  the  next  day.  tried  the  motion  of  the 
plaintifTs  arm.  and  told  him  that  he  would  be 
all  right  in  a  little  while:  asked  plaintiff  if  he 
had  signed  the  release,  and  expressed  suprlse 
when  told  that  he  had  not.  and  gave  reasons 
why  It  would  be  best  for  plaintiff  to  sign- it 
The  doctor  stated  that  he  had  been  the  com- 
pany's ph.vslclan  for  14  years  and  had  had 
lots  of  cases  like  that  of  plaintiff,  and  cited 
instances  where  the  company  had  offered  to 
settle  with  parties  who  were  injured,  and  that 
they  had  refused,  pud  had  gone  into  court, 
and  did  not  get  anjrthlng.  "He  told  me  [quot- 
ing plaintiff's  testimony]  that  It  was  better  to 
settle  with  the  company,  and  that  generally 
thope  who  tried  to  get  too  much  did  not  get 
anything.  I  told  him  •  •  •  I  thought 
the  company  ought  to  offer  $250.  The  doctor 
said  that  I  could  not  recover  any  such  thing, 
because  he  would  be  opposed  to  It;  that  my 
injury  wasnt  such  as  to  get  $250  out  of  the 
company.  He  said  they  would  not  pay  $250 
84  P.— 32 


for  a  simple  dislocation.  %  asked  blm  spe- 
cially that  day  how  long  I  would  be  in  getting 
well,  and  be  said  he  could  only  repeat  what 
he  said  yesterday  and  the  day  before;  that  is, 
you  will  be  well  in  a  week  or  10  days,  but 
I  could  put  In  another  week  on  top  of  that  to 
rest  He  said  he  would  make  It  $120,  if  I 
wanted,  and  produced  a  printed  slip  from  his 
pocket,  and  asked  for  a  pen  and  some  ink 
ready  to  fill  it  and  he  Oiled  it  out  and  I  signed 
It,  relying  on  him — as  I  told  him,  I  trusted 
him  implicitly."  The  plaintiff's  wife  was 
called  as  a  witness,  and,  after  testifying  to 
substantially  the  same  facts  as  her  husband, 
referring  to  the  statements  made  by  the  doctor 
at  the  time  the  release  was  signed,  she  stated 
that  the  doctor  made  the  following  state- 
ments: "I  am  the  company's  doctor,  but 
I  would  not  take  advantage  of  any  working 
man,  especially  a  man  with  a  family,  and  he 
says  I  tell  you,  really  I  guaranty  to  you, 
that  your  arm  will  be  all  right  In  10  days, 
and  will  be  just  as  well  as  it  ever  was." 
Continuing,  she  stated  that  "the  doctor  was 
very  kind  and  friendly  with  us  at  all  times, 
and  every  tlnie  he  spoke  to  ray  husband,  he 
called  him  'my  fiiiend,'  and  told  him,  'my 
friend,  you  are  doing  well.'  "  Three  or  four 
days  afterwards,  the  doctor  again  examined 
plaintiff,  and  told  him  that  he  would  soon  be 
all  right  The  doctor  continued  to  visit  plain- 
tiff twice  a  week  for  five  or  six  weeks.  In- 
stead of  Improving,  the  injury  gradually 
gi*ew  worse,  and  plaintiff  was  finally  re- 
moved to  a  hospital  for  treatment  It  fur- 
ther appears  that  appellant,  because  of  the  In- . 
jury,  has  substantially  lost  the  use  of  his 
right  arm:  that  he  is  a  miner  by  occupation, 
and  earned  $2.50  per  day  prior  to  his  in- 
jury; that  since  the  accident,  he  has  never 
been  able  to  earn  more  than  $1  per  day,  and 
then  can  only  obtain  work  at  odd  jobs,  and 
that  his  earning  capacity,  thereby,  has  been 
very  much  impaired,  if  not  practically  de- 
stroyed. 

On  December  2.  1902,  plaintiff  brought 
this  action  to  recover  damages  for  the  In- 
Jury  received  in  the  collision  referred  to. 
It  Is  alleged  in  the  complaint,  among  other 
things,  referring  to  the  statements  and  repre- 
sentations made  to  plaintiff  by  the  com- 
pany's (defendant's)  physician  soon  after 
the  accident  respecting  the  extent  of  and 
probable  duration  of  the  injury,  "that  all  of 
said  representations  were  made  by  the  de- 
fendant company,  as  aforesaid,  with  the  in- 
tention and  for  the  purpose  of  influencing 
and  inducing  the  plaintiff  of  acting  thereon, 
and  to  sign  said  written  Instrument  or  release 
upon  the  payment  of  a  sum  of  money  to  the 
plaintiff  grossly  Inadequate,  and  out  of  all 
proportion  to  the  real  damages  suffered  by 
him;  that  plaintiff  believed  said  representa- 
tions to  be  true,  and  acting  solely  by  reason 
thereof  and  In  reliance  thereupon,  he  was  In- 
duced to  and  did  sign  a  written  statement, 
or  release,  and  accept  said  $120  from  the  de- 
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fendant  company;  that  all  of  said  repre- 
sentations were  wholly  false  and  untrue, 
made  by  the  company  recklessly  and  without 
regard  as  to  their  truth  or  falsity,  and  with 
a  full  means  and  knowledge  of  their  falsity ; 
*  •  •  that  when  plaintiff  discovered  the 
falsity  of  said  representations,  he  made  ten- 
der in  writing  to  defendant  company,  and 
offered  therein  to  repay  and  refund  said 
$120,  and  demanded  that  said  release  be  can- 
celed and  surrendered  to  him."  Defendant 
answered,  admitting  the  formal  allegations 
of  the  complaint,  and  pleaded  the  release 
mentioned  ad  a  settlement  of  plaintiff's  claim 
for  damages,  and  a  discharge  of  defendant 
from  all  liability  arising  out  of,  and  because 
of  the  collision  referred  to,  and  the  Injuries 
received  by  plaintiff  therein.  At  the  con- 
clusion of  plainttlTs  evidence,  which  dis- 
closed the  facts, hereinbefore  recited,  the  trial 
court,  on  motion  of  defendant,  granted  a  non- 
suit and  dismissed  the  case,  on  the  ground 
that  the  signing  and  execution  of  the  release 
mentioned  precluded  a  recovery  by  plaintiff. 
From  the  judgment  entered  on  the  nonsuit, 
plaintiff  has  appealed  to  this  court 

William  A.  Lee  and  W.  H.  Wilklns,  for 
appellant    Young  &  Moyle,  for  respondent 

McCAIlTY,  X,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court 

As  the  record  now  stands  the  negligence  of 
respondent  must  be  conceded.  Therefore, 
the  only  question  before  us  Is,  was  there  suffi- 
cient evidence  tending  to  show  that  the  re- 
lease In  question  was  obtained  under  such 
circumstances  as  to  make  It  fraudulent  and 
void,  to  entitle  the  appellant  to  have  the 
case  submitted  to  a  Jury?  We  think  this 
question  must  be  answered  in  the  affirmative. 

When  respondent's  physician  took  charge 
of  appellant  at  the  drug  store  soon  after  the 
accident  occurred  which  caused  his  Injuries, 
set  and  bandaged  his  shoulder,  and  other- 
wise treated  his  Injuries  in  a  professional 
capacity,  the  confidential  relation  of  physi- 
cian and  patient  was  created,  and  continued 
to  exist  thereafter,  as  shown  by  the  record, 
for  several  weeks  after  the  release  In  ques- 
tion was  signed  and  delivered  by  appellant 
to  respondent  The  law  Is  well  settled  that 
from  the  time  the  relation  of  physician  and 
patient  Is  created  until  It  ceases  to  exist,  the 
physician  is  not  only  legally  bound  to  act  In  the 
utmost  good  faith  in  his  treatment  of  bis  pa- 
tient professionally,  but  he  is  inhibited  from 
taking  advantage  of  the  confidence  growing 
out  of  this  relation,  reposed  in  him  by  his 
patient  and,  by  misrepresentations,  or  other 
unfair  means,  or  by  the  exercise  of  undue  in- 
fiuence,  induce  his  patient  to  convey,  trans- 
fer, or  otherwise  dispose  of,  to  such  physician, 
or  to  other  parties  whom  the  physician  may 
represent  in  other  capacities,  valuable  prop- 
erty rights  for  a  wholly  inadequate  consid- 
eration as  appears  from  the  record  was  done 
In  this  case.  9  Cyc.  456-458;  Woodbury  v. 
Woodbury  (Mass.)  5  N.  E.  275,  55  Am.  Rep, 


479 ;  Upruh  v.  Lukens,  166  Pa.  324,  31  Atl. 
110 ;  Pomeroy's  Eq.  Jur.  ff  950,  9C3. 

It  appears  from  the  record  that  appellant 
Is  a  man  of  limited  experience  and  meager 
education,  and,  at  the  time  of  the  Injury  com- 
plained of,  was  wholly  without  experience 
respecting  this  class  of  injuries,  or  of  any 
other  matters  pertaining  to  medical  science; 
and  there  Is  evidence  in  the  record  which 
tends  to  show  that  be  not  only  had  faith  in 
the  skill  and  ability  of  respondent's  physi- 
cian as  a  doctor,  but  had  the  utmost  confi- 
dence In  bis  integrity  and  .uprightness  as  a 
man.  And  the  evidence  also  tends  to  show 
that  appellant  not  only  believed  the  repre- 
sentations made  to  him  by  the  physician  re- 
specting the  nature  and  extent  of  bis  Injuries 
and  their  probable  duration,  but  that  he  act- 
ed upon  them  when  he  signed  the  release  in 
question.  The  record  as  it  now  stands  tends 
to  show  that  the  physician,  during  the  three 
days  that  he  attended  appellant  In  a  pro- 
fessional capacity,  before  the  release  was 
obtained,  not  only  professed  great  solicitude 
for  blm  as  a  patient  but  his  demeanor  and 
whole  course  of  conduct  was  such  as  would 
tend  to  disarm  appellant  of  all  suspicion  and 
distrust  If  any  he  had,  of  his  lack  of  good 
faith,  and  lead  him  to  believe  that  he,  the 
doctor,  desired — in  fact  was  anxious — ^to  have 
the  railway  company,  respondent  herein,  pay 
appellant  a  sum  of  money  commensurate 
with  the  damages  he  had  sustained  by  rea- 
son of  his  Injuries,  even  going  ta'the  extent 
in  his  apparent  solicitude  for  appellant's  wel- 
fare, of  offering  to  pay  a  part  of  a  stipulated 
simj  "out  of  his  own  pocket"  In  order  that  a 
settlement  might  be  made  on  what  be  claim- 
ed to  be  a  Just  and  fair  basis.  And  we  think 
the  evidence  fairly  tends  to  show  that  the 
physician  acted  in  a  dual  capacity  of  both 
claim  agent  and  doctor,  and,  while  attending 
and  waiting  upon  appellant  as  bis  patient 
recklessly  made  statements  and  gave  as- 
surances respecting  the  nature  and  probable 
duration  of  appellant's  Injuries  that  had  a 
tendency  to  deceive  and  mislead  him,  for  the 
purpose  of  inducing  plaintiff  to  sign  the  re- 
lease in  question,  and  make  the  settlement 
complained  of. 

It  is  urged  by  respondent  that  appellant's 
own  testimony  shows  that  when  he  signed 
the  release  he  bad  some  doubt  of  the  correct- 
ness of  the  statements  made  and  opinions' ex- 
pressed by  the  doctor  respecting  the  extent 
of  his  injuries,  and  therefore  be  must  be  held 
to  have  acted  upon  his  own  Judgment  and 
not  that  of  the  doctor,  feome  detached  por- 
tions of  appellant's  testimony  on  cross-exam- 
ination, considered  by  themselves,  would 
seem  to  support  this  contention;  but,  taking 
his  testimony  In  its  entirety,  we  think  that 
it  reasonably  shows  that  he  relied  almost  im- 
plicitly upon  the  representations  made  and 
assurances  given  by  the  physician  as  to  the 
extent  of  his  Injuries.  But  even  if  it  be 
conceded  that  plaintiff,  notwithstanding  the 
repeated  assurance  of  the  physician  that  his 


Digitized  by 


Google 


Utah) 


VIALLET  V.  CONSOLIDATED  BY,  A  POWER  CO. 


499 


injuries  were  slight,  and  that  the  disability 
caused  tliereby  would  be  of  sliort  duration, 
still  bad  some  doubts  as  to  their  absolute 
correctness,  be  is  not  necessarily  t>ound  by 
the  reiease,  provided  he  was  Induced  to  sign 
it  because  of  such  representations  and  as- 
surances. The  ruie  is,  that  it  is  not  neces- 
sary, in  order  to  avoid  a  contract  of  this 
kind,  when  the  transaction  is  between  phy- 
sician and  patient,  to  show  that  the  patient 
had  unquestionable  l>elief  in  the  infallibility 
of  the  judgment  of  the  physician  to  whom  he 
lias  given  bis  confidence,  and  to  accept,  with- 
out question  or  doubt,  the  statements  and 
representations  made,  by  which  be  is  induced 
to  part  with  his  property.  It  is  sufficient,  if 
the  statements  made  and  assurances  given  by 
the  physician  Induce  the  patient  to  part  with 
his  property,  even  though  he  may  have  some 
doubt  as  to  their  al)80lute  correctness.  Pe- 
terson V.  Chicago  By.  Co.,  38  Minn.  511,  39 
N.  W.  485. 

Counsel  for  respondent  cite  and  rely  upon 
the  case'  of  £Xxles  v.  Railway  Co.,  7  Utah, 
335,  26  Pac.  924,  as  decisive  of  this  case. 
In  that  case  the  plaintiff  was  attended  and 
waited  on  by  her  own  physician,  who  in  no 
way,  in  the  interest  of  the  railway  company 
or  otherwise,  used  any  influence  to  induce 
her  to  sign  the  release  therein  mentioned. 
By  an  examination  of  the  opinion  In  that 
case.  It  will  be  seen  that  the  company's  phy- 
sician called  to  see  plaintifT  about  20  hours 
after  she  was  Injured,  and  found  her  Bitting 
up,  and  said  to  her,  "Oh,  there  is  nothing 
wrong  with  you  at  all,  etc."  The  doctor  then 
went  away,  and  she  never  saw  him  after- 
wards. Eleven  days  after  the  company's 
doctor  called  to  see  her,  she,  at  the  solicita- 
tion of  the  railway  company's  claim  agent, 
and  on  the  advice  Of  her  husband  and  father- 
in-law,  signed  the  release  therein  mentioned. 
It  also  appears  from  the  opinion  that  from 
the  time  of  her  injury,  until  she  signed  the 
release,  "she  had  a  physician  of  her  own  In 
constant  attendance  with  whom  she  could, 
and  doubtless  did,  consult  as  to  the  probable 
effect  of  her  Injuries."  It  will  be  observed 
that  in  that  case  the  relation  of  physician 
and  patient  was  not  created,  and  did  not 
exist  between  the  plaintiff  and  any  phy- 
sician who  represented  the  railway  company. 
Nor  was  It  shown  that  her  own  physician 
used,  in  the  interest  of  the  railway  company, 
any  undue  influence  to  Induce  her  to  sign 
the  release  therein  mentioned.  In  other 
words,  the  plaintiff  in  that  case  de{|lt  with 
the  company  and  its  representative  at  arm's 
length.  Whereas,  in  the  case  at  t>ar,  the  evi- 
dence as  it  now  appears  tends  to  show  that 
soon  after  appellant  was  hurt,  and  while  in 
an  unconscious  condition,  and  while  he  was 
being  treated  for  his  Injuries  by  another  phy- 
sician, he  was  taken  in  charge  by  respond- 
ent's physician,  who  set  and  bandaged  bis 
shoulder,  and  tl:rreafter  made  regular  visits 
to  his  home,  and  waited  upon  him  there,  os- 
tensibly, for  the  p  H'pose  of  girins  him  medi- 


cal treatment,  but  the  main  and  principal 
object  being  to  procure  as  favorable  settle- 
ment for  bis  company  as  be  could  induce  ap- 
pellant to  make;  and  his  apparent  solicitude 
for  appellant's  welfare,  as  heretofore  observ- 
ed, was  only  a  cloak  to  remove  whatever 
doubt  or  suspicion  be  might  have  bad  re- 
specting the  good  faith  of  the  doctor,  and  to 
quiet  his  (appellant's)  fears  and  apprehen- 
sions as  to  the  gravity  or  seriousness  of  bis 
injuries.  It  will  thus-  be  seen  that  there  is 
but  little,  if  any,  similarity  in  tlie  facts  of 
the  respective  cases.  Therefore  the  decision 
in  the  Eccles  Case  is  not  decisive  of  the  case 
under  consideration. 

Respondent  cites  Nelson  v.  Minneapolis  St. 
By.  Co.  (Minn.)  63  N,  W.  4G,  and  Houston, 
etc.  By,  Co,  v.  McCarty  (Tex.  Sup.)  60  S.  W. 
429,  53  L.  B.  A.  607,  86  Am.  St.  Bep.  854,  as 
authority  in  this  case.  By  an  examinatiou 
of  these  cases.  It  will  be  seen  that  the  rela- 
tion of  physician  and  patient  did  not  exist 
between  plaintiff  and  defendant's  agent  In 
either  of  them.  Nor  was  there  anything  said 
or  done  by  the  agent  of  defendant  In  either 
case  calculated  and  intended  to  deceive  and 
mislead  the  plaintiff  as  to  the  extent  of  his 
injuries,  for  the  purx>ose  of  inducing  bim  to 
sign  a  release  for  a  sum  which  afterwards 
proved  to  be  inadequate  and  out  of  propor- 
tion to  tlie  injuries  received;  the  most  se- 
rious of  which  were  unknown  to  either  party 
When  the  settlement  was  made.  In  the  case 
of  Nelson  v.  Minneapolis  St  By,  Co.,  the 
court,  In  the  course  of  the  opinion,  say : 
"There  Is  not  a  particle  of  evidence  tending 
to  show  that  either  of  the  physicians  inten- 
tionally misrepresented  the  extent  of  plain- 
tiff's injuries  or  that  the  statements  made  by 
them  were  not  their  honest  opinions  accord- 
ing to  their  best  professional  judgment  based 
on  existing  symptoms."  And  the  court  fur- 
ther observes:  "These  physicians  were  not 
sent  to  settle  plaintiff's  claim,  or  to  advise 
her.  The  extent  of  their  authority  was  to 
ascertain  the  nature  of  her  Injuries  and  re- 
port the  result  to  the  defendant  for  its  In- 
formation," In  the  case  of  Houston,  etc,  v, 
McCarty,  supra,  the  plaintiff,  while  a  pas- 
senger upon  one  of  defendant's  passenger 
trains  was  Injured  In  a  wreck  caused  by  the 
actionable  negligence  of  defendant  At  the 
time  plaintiff  appeared  to  have  sustained  no 
injury  except  a  sprained  ankle,  and,  as  stated 
In  the  opinion,  "neither  the  appellant's  [de- 
fendant's] agent  nor  appellee  knew  or  sus- 
pected injury  to  any  other  part  of  appellee's 
{)er8on,  and  appellee  exercised  reasonable  care 
to  ascertain'  if  he  was  otherwise  injured." 
The  plaintiff  accepted  $450,  as  settlement  in 
full  for  ail  damages  sustained  by  him  in  the 
wreck  in  which  hl3  ankle  was  injured,  and 
signed  a  release  by  which  be  "released  and 
forever  dlsehnrged"  the  defendant  from  all 
liability  because  of  any  Injuries  received  by 
him  In  the  wreck.  Afterwards,  plaintiff  dis- 
covered that  he  had  re  elved  other  lujm'irs, 
which  were  unknown  to  l.lm  at  the  time  of 
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tbe  settlement  referred  to,  and  tbat  tbe  $450 
received  by  bim  from  tbe  company  was  in> 
adequate  and  .out  of  proportion  to  tbe  in- 
juries of  otber  parts  of  bis  body,  and  be 
broiigbt  suit  to  set  aside  tbe  release  and  re- 
cover damages  for  tbe  additional  injuries. 
Neither  fraud  nor  misrepresentation  was  al- 
leged or  relied  upon  as  a  basis  for  setting 
aside  the  release.  The  court.  In  a  well-con- 
sidered opinion  in  which  many  cases  are  cited 
and  reviewed,  held,  and  properly  so,  that 
plaintiff,  under  tbe  circumstances,  was  barred 
by  his  contract  Tbe  court,  after  observing 
that  "the  appellee  [plaintiff]  •  •  •  had 
at  least  tbe  same  knowledge  and  tbe  same 
means  of  obtaining  knowledge  as  tbe  appel- 
lant, and  if  there  was  no  fraud  in  the  trans- 
action, the  settlement  was  binding  upon  him," 
correctly  states  the  general  doctrine  as  fol- 
lows: "That  where  a  party,  who  has  a 
claim  agniust  another  for  personal  injuries, 
agrees  upon  a  settlement  of  .bis  claim,  and 
accepts  a  sum  of  money  or  other  thing  of 
value  in  settlement  of  such  claim,  be  is.  In 
tbe  absence  o(  fraud  or  concealment,  conclud- 
ed In  the  settlement,  is  a  proposition  sustain- 
ed, as  we  think,  by  one  unbroken,  line  of  au- 
thority," citing  numerous  cases. 

In  each  of  the  two  cases  last  referred  to, 
the  facts  were  equally  within  tbe  knowledge 
of  tbe  plaintiff  and  defendant,  and  no  rela- 
tion of  confidence  and  trust  existed  between 
tbe  parties.  In  the  case  uefore  us  tbe  jury 
might  well  have  found  from  the  evidence,  as 
It  now  appears  in  the  record,  tbat  respond- 
ent's physician  knew  or  had  reason  to  believe 
tbat  plalntitC's  Injuries  at  tbe  time  be  signed 
the  release,  were  much  more  serious  than  be. 
(tbe  doctor)  represented  tbem  to  be,  and  that 
he  Intentionally  concealed  from  plaintiff  bia 
real  condition,  and  tbat  plaintiff,  on  account 
of  tbe  doctor's  superior  knowledge,  accepted 
and  acted  upon  tbe  representations  and  as- 
surances made  by  him  respecting  the  con- 
dition and  probable  duration  of  bis  (plaln- 
tlfTs)  Injuries. 

The  case  Is  reversed,  with  directions  to  tbe 
trial  court  to  set  aside  tbe  judgment,  and  to 
grant  a  new  trial.  Costs  on  this  appeal  are 
taxed  against  respondent 

BARTCH,  C.  J.,  and  STRAUP,  J.,  concur. 


(30  VUb.  ZZS) 
TUCKETT    T.    AMERICAN    STEAM    & 
HAND  LAUNDRY. 

(Supreme  Court  of  Utah.     Feb.  13,  1906.) 

1.  Masteb  and  Servant— Injubt  to  Servant 
—  Defective  Macuinebt  —  Paoor  or  Pre- 
cise Defect— Necessitt. 

It  is  not  necessary  for  an  employ^  suing 
for  injuries  received  in  consequence  of  defec- 
tive machinery  to  prove  the  precise  defect.* 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §  897.] 

*Haiigum  T.  Bullion  etc,  Min.  Co.,  16  Vtth,  634, 
60   Pac.    834. 


2.  TbiaI/— NoNSurr— Hbabin»    of   Motion  — 
Weiouinq  Testimony. 

On  a  motion  for  a  nonsuit  tbe  court  can- 
not weigh  tbe  testimony,  but  must  consider  it 
in  the  most  favorable  light  for  plaintiff. 

fEd.  Note. — For  cpses  in  point  see  vol.  40, 
Cent  Dig.  Trial,  {  374.] 

3.  Master  and  Servant— In jxtrt  to  Servant 
— Defective  Machinert — Negligence. 

Evidence,  in  an  action  for  injuries  recei*-ed 
by  a  laundry  employ^  while  operating  an  iron- 
ing machine,  examined,  and  held  that  the  ques- 
tion of  the  employer's  negligence  arising  from 
its  failure  to  provide  a  safe  machine  was  for 
the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant  §§  1010-1031.] 

4.  Same— Pboxtmate  Cause. 

Evidence,  in  an  action  for  Injuries  received 
by  a  laundry  employ^  while  opprating  an  iron- 
ing machine,  examined,  and  held  that  the  ques- 
tion whether  the  negligence  of  the  employer  in 
failing  to  provide  a  safe  machine  w.'\s  the  proxi- 
mate cause  of  the  injury  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  ree  vol.  34, 
Cent  Dig.  Master  and  Servant  {  lOlC] 

5.  Same— Assumption  op  Risk. 

A  laundry  employ^  who  merely  knew  that 
the  ironing  machine  she  operated  ran  in  a  jerky, 
unsteady  manner  did  not  as  a  matter  of  liw  as' 
surae  the  risk  of  injury  arising  from  tbe  ma- 
chine suddenly  startmg  forward. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  if  10C8-1088.] 

6.  Same— Contbibutobt  Negligence. 

Neither  was  she  as  a  matter  of  law  guilty 
of  contributory  negligence. 

[BM.  Note. — For  cases  in  point,  see  vol.  34. 
(Tent  I>ig.  Master  and  Servant  U  10S9-1132.] 

7.  Same  —  Rei-iance  of  Masteb's  Perfobm- 
ANCE  of  Duty. 

An  employ^  has  tbe  right  to  a.s<:ume  that 
the  employer  will  use  reasonable  diligence  in 
furnishing  him  with  a  machine  suitable  to  oper- 
ate, and  on  the  employer's  failure  to  do  so  tbe 
employe  may  recover  for  the  injuries  sustained, 
unless  the  defect  causing  the  injury  were  known 
to  him  or  so  patent  that  he  could  readily  have 
observed  It 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  ii  675-077, 
713,   724.] 

8.  Same  —  Injurt  to  Savant  —  Agsumftion 
OF  Risk — Question  for  Jurt. 

Evidence,  in  an  action  for  injuries  received 
by  a  laundry  employe  while  operating  an  iron- 
ing machine,  examined,  and  held  that  the  ques- 
tion whether  she  assumed  the  risk  arising  from 
tbe  sudden  starting  forward  of  the  machine 
was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant  $§  lOtiS-lOSS.] 

9.  Same— Orders  op  Master— Negligence. 

The  order  of  an  employer  to  an  employ* 
to  perform  his  work  in  a  particular  manner  may 
be  negligence,  and,  when  it  is  negligence,  tbe 
employe  injured  by  reason  of  compliance  there- 
with may  count  on  such  negligence  in  suing  for 
his  injury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant  §  201.] 

10.  Same— Burden  op  Proof. 

An  employe  seeking  a  recovery  for  injuries 
based  on  the  ground  that  the  same  were  occa- 
sioned by  a  compliance  with  the  order  of  the 
employer  directing  the  performance  of  the  work 
in  a  particular  manner  must  show  that  the  obey- 
ing of  the  directions  was  the  proximate  cause 
of  the  injury. 
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11.  Same— Negligence— Pbommatb  Cause- 
Question  FOB  JUBT. 

Evidence,  in  an  action  for  injuries  received 
by  a  laundry  employ^  while  operating  an  iron- 
ing machine,  examined,  and  held  tliat  the  ques- 
tion wliether  the  proximate  cause  of  the  injury 
was  the  employe's  compliance  with  the  em- 
ployer's orders  directing  the  maimer  of  doing 
the  work  was  for  the  jury. 

12.  Same— Defenbes. 

In  an  action  for  an  injury  sustained  by 
an  employ^  based  on  tbe  act  of  the  employer's 
negligence  in  living  an  order  directing  the  man- 
ner of  the  doing  of  the  work,  the  emiiloyer  may 
plead  the  defense  of  assumed  risk  and  contribu- 
tory negligence. 

13.  Same— CoNTHiBUTOBT  Negligence. 
Kvidence,  in  an  action  for  injuries  received 

by  a  l.iundry  employ^  while  operating  an  iron- 
ing mnc'iine,  examined,  and  held  that  the  ques- 
tion of  contributory  negligence  was  for  tbe  jury. 
[Kd.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  Sf  1089-1132] 

Appeal  fi'om  District  Court,  Salt  Lake 
County ;  T.  D.  Lewis,  Judge. 

Action  by  Matilda  Tuckett  against  tbe 
American  Steam  &  Hand  Laundry.  From  a 
judguieut  of  nonsuit,  plalntl£F  appeals.  Re- 
rersed. 

The  plaintiff  brought  this  action  to  recover 
dnuinges  from  the  defendant  for  personal  In- 
juries alleged  to  have  been  sustained  by  her 
while  working  at  a  sblrt-bosom  troner  In  a 
laundry  operated  by  defendant  and  as  a  re- 
sult of  Its  negligence.  The  complaint,  after 
alleging  that  tbe  defendant  was  at  the  time 
of  tbe  accident  and  the  bringing  of  the  action 
a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Utah  and  engaged  In 
the  business  of  operating  a  laundry,  In  which 
was  used  a  certain  machine  colled  a  shirt- 
bosom  Ironer,  proceeds  to  set  forth  the 
grounds  of  negligence  on  the  part  of  the  de- 
fendant in  respect  to  the  said  machine  and 
the  plaintiff  while  operating  It,  as  follows: 
(1)  That  the  defendant  so  negligently  and 
carelessly  adjusted  the  ironing  machine,  and 
80  negligently  and  carelessly  suffered  and 
permitted  the  same  to  be  out  of  repair,  and 
90  negligently  and  carelessly  suffered  and 
permitted  the  brake  and  levers  of  said 
machine  to  be  and  remain  rusty  and  difficult 
of  operation,  so  that  the  said  machine,  and 
especially  the  pressure  of  the  heated  roller 
on  the  Ironing  board  or  table,  could  not  be 
regulated  and  controlled,  whereby  and  be- 
cause of  which  tbe  Ironing  board  or  table 
would  not  freely  pass  underneath  tbe  roller 
of  tbe  said  machine  at  tbe  proper  distance 
and  place  Intended  for  It  and  would  not  re- 
lease Itself  and  return  automatically,  as  was 
Intended.  (2)  That  the  defendant  so  negli- 
gently and  carelessly  adjusted  the  said  ma- 
chine and  suffered  and  permitted  It  to  be 
out  of  working  order,  so  that  It  would  riin 
in  a  jerking  and  Irregular  manner,  and  so 
that  the  heated  roller  did  not  work  properly, 
but  at  times  slipped  and  revolved  with 
greater  rapidity  than  at  other  times.  (3) 
That  the  defendant  negligently  and  carelessly 
failed  to  guard  or'  protect  tbe  roller  of  said 
machine,  so  as  to  prevent  the  band  or  arm 


of  the  person  operating  It  from  being  drawn 
In  between  the  said  roller  and  the  Ironing 
board  or  table.  (4)  That  the  defendant  care- 
lessly and  negligently  failed  to  properly  In- 
struct tbe  plaintiff  In  respect  to  the  mechan- 
ism of  tbe  said  machine,  or  as  to  the  use 
thereof,  or  as  to  tbe  manner  of  prosecuting  or 
performing  her  work  thereat,  and  failed  and 
neglected  to  warn  her  of  the  dangers  and 
risks  Incident  thereto,  and  especially  of  the 
danger  and  risk  of  ber  arm  or  hand  being 
drawn  In  between  the  roller  and  the  ironing 
table  or  board  of  the  said  machine,  although 
plaintiff  was  ignorant  of  tbe  said  dangers 
and  risks.  (5)  That,  on  the  contrary,  the  de- 
fendant negligently  and  carelessly  Instructed 
and  directed  the  said  plaintiff  In  tbe  prose- 
cution of  her  work  to  take  hold  of  said  iron- 
ing board  or  table  with  ber  bands,  and  to 
bold  thereto  so  as  to  prevent  It  being  pro- 
pelled too  far  underneath  and  past  the  said 
roller  of  tbe  said  machine,  and  by  hand  to 
pull  or  draw  the  same  back  and- return  it  to 
Its  former  position,  all  of  which  was  an  Im- 
proper and  unskillful  way  and  manner  of  pro- 
secuting said  work,  as  plaintiff  is  bow  in- 
formed, but  of  wblcb  fact  ^e  knew  not  at 
tbe  time  of  ber  injury;  such  method  being 
made  necessary,  however,  by  reason  of  the 
machine  being  Improperly  adjusted  and  out 
of  working  order.  The  complaint  concludes 
by  alleging  that  whilst  the  plaintiff  was  oper- 
ating tbe  ironing  machine  as  directed,  whilst 
she  was  exercising  ordinary  care  on  her  part, 
and  whilst  she  was  Ignorant  of  the  dangers 
Involved  therein,  ber  band  was,  in  conse- 
quence of  the  aforesaid  acts  of  negligence  of 
the  defendant,  drawn  in  between  the  roller 
and  the  Ironing  board  and  table,  as  a  re- 
sult of  which  it  was  injured  and  a  portion 
of  it  bad  to  be  amputated. 

Tbe  answer  of  the  defendant  admits,  first, 
that  at  the  time  of  tbe  accident  and  of  tbe 
bringing  of  tbe  action  It  was  a  corporation 
existing  under  the  laws  of  Utah  ;  second,  that 
it  was  at  said  times  engaged  in  the  business 
of  operating  a  laundry,  and  was  using  there- 
in tbe  ironing  machine  described  In  the  com- 
plaint :  third,  that  the  plaintiff,  when  Injured, 
was  in  tbe  employ  of  the  defendant,  was 
operatiitg  the  machine  in  question,  and  was 
Injured  as  set  forth  In  the  complaint,  but 
denies  each  and  every  other  allegation  (that 
Is,  the  answer  denies  that  the  defendant  was 
guilty  of  any  of  .the  acts  of  negligence  set 
forth  In  plaintiff's  complaint).  Further  an- 
swering, the  defendant  affirmatively  alleges 
that  tbe  plaintiff  had  been  employed  to  run 
the  machine,  was  familiar  with  its  operation, 
understood  tbe  dangers  Incident  to  running  It, 
and  therefore  assumed  all  risk  of  injury 
therefrom.  Also  that  plaintiCTs  act  in  plac- 
ing ber  band  on  tbe  ironing  board  as  It  wf<i 
about  to  pass  under  tbe  heated  roller  was  un- 
necessary, and  constituted  negligence,  which 
proximately  contributed  to  her  Injury. 

The  facts,  as  developed  at  the  trial  tcoro 
the  testimony  introduced  on  behalf  of  tbe 


Digitized  by 


Google 


602 


84  PACIFIO  REPORTER. 


(Utab 


plaintiff,  are  as  follows:  The  defendant 
was,  at  the  time  the  plaintiff  received  her  In- 
juries, engaged  in  the  bnsiness  of  conducting 
a  laundry  in  Salt  Lake  City.  The  plaintiff, 
at  the  time  of  the  accident  was  about  22  years 
of  age,  was  employed  by  the  defendant  as  a 
laundress,  and  had  been  so  employed  for 
about  two  years  and  a  half.  Prior  thereto 
she  had  been  engaged  in  the  same  occupation 
at  another  laundry  for  about  a  year  and  a 
half,  and,  during  her  entire  experience,  had 
worked  at  several  different  Ironing  machines, 
more  or  less  similar  to  that  at  which  she 
was  injured,  though  she  bad  no  technical 
knowledge  of  the  mechanism  of  any  of  them. 
She  bad  operated  two  different  sorts  of  man- 
gles, which,  according  to  her  testimony,  con- 
sist of  a  pair  or  more  of  large  rollers,  be- 
tween which  the  articles  to  be  smoothed  are 
passed  over  a  stationary  table  in  front  of 
them,  apparently  much  as  they  would  be 
passed  between  an  ordinary  clothes  wringer, 
and  they  are  used  for  ironing  large  pieces, 
like  sheets  and  blankets.  Some  mangles  are 
provided  with  guards  In  front  of  the  rollers 
to  prevent  the  bands  from  being  drawn  in 
between  them  while  feeding  the  cloth  in; 
others  are  not.  The  plaintiff  had  had  ex- 
perience with  both.  She  had  also  worked  on 
a  body  ironer,  a  machine  for  smoothing  the 
unstarched  portions  of  a  shirt,  and  which 
is  similar  to  a  mangle,  only  that  it  is  smaller, 
and  Is  operated  in  practically  the  same  man- 
ner. She  had  run  a  wristband  machine, 
which  consists  of  two  rollers  which  are 
brought  together  by  means  of  pressing  on  a 
foot  treadle,  the  wristband  being  fed  be- 
tween- the  rollers  much  in  the  same  manner 
as  pieces  are  fed  into  a  mangle;  the  dif- 
ferences being  that  the  wristband  ironer  is 
smaller  than  the  mangle,  there  Is  no  table 
in  front  of  it,  and  the  upper  roller  Is  heated, 
which  Is  not  the  case  with  the  mangle.  The 
shirt-bosom  Ironer  by  which  plaintiff  was  In- 
jured differs  in  construction  and  operation 
.from  any  of  the  ironing  machines  that  have 
been  described,  and  which  may  be  regarded 
as  of  the  mangle  type.  It  consists  of  a  table 
or  board  fastened  to  a  pivotal  stand;  the 
top  of  the  table  or  board  being  about  four 
feet  from  the  floor.  The  shirt  bosom  is  fas- 
tened to  the  table  or  board,  and  then  the 
latter  Is  pushed  forward  by  means  of  a  foot 
treadle  on  the  left  side  of  the  machine,  until 
It  comes  under  a  heated  roller.  The  treadle 
Is  connected  with  three  pulleys,  one  a  sta- 
tionary pulley,  and  the  other  two  slip  pulleys. 
Two  belts  run  from  the  pulleys  to  a  counter- 
shaft, which  Is  kept  revolving  by  the  motive 
power  of  the  plant;  steam  being  the  power 
used  in  this  laundry.  By  pressing  the  toe 
upon  the  treadle,  one  of  the  belts  is  thrown 
on  to  the  stationary  pulley  from  the  outside 
slip  pulley,  and  the  movable  table  or  board 
is  sent  forward  under  the  before-mentioned 
roller,  and  when  the  toe  Is  lifted  from  the 
treadle,  and  the  heel  pressed  thereon,  the 
other  belt  is  thrown  from  the  other  slip  pulley 


onto  the  stationary  pulley  In  a  reverse  mo- 
tion, and  the  movable  table  or  board  is  then 
apparently  supposed  to  return  automatically 
to  Its  former  position.  Before  the  Ironing 
taule  or  board  is  set  in  motion  the  shirt 
bosom  is  fastened  thereto,  under  side  upper- 
most, with  the  neckband  toward  the  roller 
and  the  tall  of  the  shirt  tow^d  the  operator : 
the  Ironing  table  or  board  being  about  the 
size  of  an  ordinary  shirt  bosom.  On  the 
right  of  the  machine  is  a  lever,  which  works 
in  a  ratchet  wheel;  the  purpose  thereof 
being  to  bring  the  ironing  table  or  board 
up  to  the  roller  and  thus  regulate  the 
pressure. 

The  plaintiff  was  set  at  work  at  this  shirt- 
bosom  ironer  as  soon  as  it  arrived  from  the 
factory  and  was  installed  In  defendant's 
laundry,  which  was  about  three  months  be- 
fore the  accident  occurred.  She  had  never, 
prior  to  that  time,  used  a  laundry  machine 
precisely  like  it,  though  she  had  for  about 
a  year  prior  thereto  operated  a  shirt-bosom 
Ironer,  which  was  similar  to  It,  except  that 
It  bad  no  lever  on  it  to  regulate  the  pressure. 
A^hen  the  machine  was  set  up,  the  superin- 
tendent of  the  laundry,  Mr.  Thomas  Mathews, 
explained  to  the  plaintiff  how  It  should  be 
operated.  He  showed  her  how  to  fasten  on 
the  shirt,  which  was  done  in  a  somewhat 
different  manner  than  on  the  other  ironer, 
explained  to  her  that  the  purpose  of  the 
lever  was  to  bring  the  Ironing  table  or  board 
up  to  the  roller,  and  Instructed  her  to  run 
It  through  to  the  end  of  the  table  or  board 
and  back  again.  The  plaintiff  testified  that 
when  she  did  so,  the  table  or  board  would 
return  automatically.  Ten  days  or  two 
weeks  later  the  same  superintendent  Instruc- 
ted her  to  let  the  table  or  board  run  not  only 
through  to  Its  end,  but  clear  through  to  the 
bumper,  which  consisted  of  an  arm  on  the 
back  bar  of  the  frame  of  the  machine,  and 
opposite  the  operator.  Plaintiff  testified  that 
she  did  so,  and  was  then  obliged  to  take  bold 
of  the  forward  end  of  the  table  or  board  with 
her  hands  and  pull  It  back.  AH  this  time' 
the  machine  ran  in  an  unsteady  and  jerky 
manner,  and  the  plaintiff  testified  the  super- 
intendent, as  well  as  the  foreman,  had  fre- 
quently passed  by  her  while  It  was  running 
In  that  manner  and  had  had  an  opporttmity 
to  observe  It  Indeed,  the  plaintiff  called  his 
attention  to  the  fact  Then  he  went  on  & 
trip,  and  about  a  week  after  his  return,  on 
the  morning  of  the  accident,  the  plaintiff 
made  complaint  to  him  about  the  manner 
In  which  the  machine  acted.  She  told  him 
that  the  lever  was  rusty;  that  It  was  dif- 
ficult to  lift  It;  that  the  machine  ran  very 
hard ;  that  it  sometimes  went  slow  and 
sometimes  went  fast;  and  that  she  could 
never  depend  upon  it.  The  superintendent, 
who  was  standing  by  her  at  the  time  and  In 
a  position  to  observe  the  machine,  assured 
her  that  It  would  regulate  Itself  In  time, 
that  It  would  run  easier-  In  time  in  using 
It,  and  be  thereupon  instructed  her  to  run 
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It  M  that  the  table  or  board  would  not  touch 
the  bumper.  He  also  told  her  to  keep  her 
band  on  top  of  the  board,  on  the  shirt,  in 
order  to  prevent  It  from  going  clear  through 
tc  the  bumper.  The  plaintiff  commenced  to 
operate  the  machine  in  conformance  with 
these  last  instructions  given  her;  this  being 
the  first  time  she  had  ever  put  her  band  on 
top  of  the  board  or  table,  although  she  bad 
previously  taken  hold  of  the  edge  of  it  to  pull 
it  back  when  it  was  being  mn  through  to  the 
bnmper.  When  operating  the  machine  in 
this  manner,  according  to  her  latest  instruc- 
tions, she  was  compelled  to  pnil  the  table 
or  board  back  with  her  hands  because  it  did 
not  return  automatlcatiy.  She  had  worked 
in  this  manner  about  an  hour.  Her  left 
band  was  on  top  of  the  table  or  board  to 
steady  it  and  prevent  it  going  clear  through 
to  the  bumper,  when  it  gave  a  sudden  start 
forward  and  the  table  or  board  went  more 
swiftly  than  ever  before,  and  thus  drew  her 
hand  right  in  between  it  and  the  roller,  and 
she  was  unable  to  get  it  ont  until  tlie  super- 
intendent came  to  her  assistance.  She  was 
then  taken  to  the  hospital  and  a  portion  of 
her  hand  amputated. 

At  the  close  of  the  plalntlfTs  case  the  de- 
fendant moved  for  a  nonsnit,  the  principal 
grounds  of  which  may  be  reduced  to  the  fol- 
lowing propositions:  First,  It  is  contended 
that  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendant  in  respect  to  the 
machine  in  any  particular,  or  toward  the 
plaintiff  who  was  operating  it;  second,  that, 
even  assuming  there  was,  the  condition  of 
the  machine  was  entirely  open  and  obvious, 
the  plaintiff  was  t>ound  to  know  it  and  the 
danger  arising  from  Its  operation  was  one 
of  the  assumed  risks  of  plaintiff's  employ- 
ment; and,  third,  that  In  operating  the  ma- 
chine in  the  manner  she  did  the  plaintiff 
was  guilty  of  contributory  negligence.  The 
court  sustained  the  motion  for  a  nonsuit 
and  dismissed  the  case,  and  from  the  judg- 
ment entered  thereon,  tbe  plaintiff  has  ap- 
pealed to  this  court 

Powers,  Straup  &  Llpman,  for  appellant 
Sutherland,  Van  Cott  &  Allison,  for  re- 
spondent 

HOWEIil*  District  Judge,  after  stating 
the  facts,  delivered  the  opinion  of  the  court 

Though  made  as  one  of  tbe  grounds  for  a 
motion  for  a  nonsuit,  counsel  for  respond- 
ent did  not,  in  their  oral  argument,  nor  do 
they  in  their  brief,  very  strenuously  contend 
that  the  plaintiff  failed  to  establish  that  re- 
spondent was  negligent  in  permitting  tbe 
machine  to  be  in  the  condition  disclosed  by 
the  testimony  in  this  o^se.  Tbe  evidence 
•bows  that  "when  the  machine  is  In  good 
working  order,  tbe  table  comes  back  auto- 
matically." It  is  true  that  while  appellant 
testified  positively  that  to  the  knowledge  of 
tbe  respondent  through  its  superintendent 
the  macbiue  ran  ia  a  Jerky  auU  uusteuUy 


manner  while  she  was  operating  it  and  that 
the  Ironing  board  or  table  would  not  return 
automatically  to  its  place  after  being  sent 
forward  under  tbe  roller,  she  was  not  able  to 
point  out  the  particular  defect  in  the  ma- 
chine which  was  tbe  cause  of  It  running  In 
the  manner  It  did  and  being  in  tbe  condition 
in  which  it  was.  This  difficulty  was,  however,- 
fully  considered  in'  tbe  case  of  Mangum  v. 
Bullion,  etc.,  MIn.  Co.,  15  Utah,  534,  50  Pac. 
634,  and  it  was  therein  held  that  It  was  not 
necessary  for  the  plaintiff  to  point  out  the 
precise  defects.  It  appeared  in  that  case 
that  the  plaintiff  was  injured  by  reason  of 
the  unsafe  and  defective  condition  of  the  ma- 
chinery connected  with  and  used  in  the 
hoisting  of  a  cage  in  defendant* s  mine.  Jus- 
tice Bartcb,  delivering  the  opinion  of  a 
unanimous  court,  used  tbe  following  lan- 
guage with  reference  to  tbe  objection  made 
that  the  particular  defect  that  caused  tbe 
injury  was  not  pointed  out  by  tbe  plaintiff: 
"It  it  also  urged  that  the  respondent  cannot 
recover,  because  he  failed  to  show  specific- 
ally what  particular  defect  caused  tbe  ac- 
cident If  this  ■  position  were  sound,  then, 
in  many  cases  of  this  character,  the  injured 
servant  could  not  recover,  regardless  of  the 
negligence  of  tbe  employer;  for,  while  such 
servant  may  know  the  general  or  immediate 
cause  of  the  injury,  It  frequently  happens 
that  he  is  unable  to  point  out  the  particular 
defects  which  actually  did  cause  it  and 
yet  it  may  be  clear  enough  that  tbe  employ- 
er's negligence  was  the  proximate  cause.  In 
this  case  the  immediate  cause  of  the  injury 
was  clearly  shown;  and  if,  as  tbe  Jury  must 
have  found,  the  occurrence  took  place  through 
the  negligence  of  the  employer,  and  if  the 
evidence  warrants  such  a  finding,  and  we 
think  it  does,  then  the  plaintiff  is  entitled  to 
recover,  notwithstanding  that  no  witness  was 
able  to  name  with  absolute  certainty  tbe  exact 
mechanical  defect  which  caused  the  cage  to 
stop.  In  Nelson  v.  Plow  Works,  57  Minn.  48, 
58  N.  W.  868,  Mr.  Justice  Mitchell  said:  'It 
the  evidence  justified  the  jury,  as  we  think 
it  did,  in  finding  that  tbe  "drop"  fell  because 
of  the  defective  condition  of  tbe  machine, 
and  that  such  defective  condition  was  charge- 
able to  tbe  negMgence  of  tbe  defendant  it 
was  not  essential  to  plaintiff's  recovery  that 
be  should  he  able  to  show  what  the  exact 
nature  of  the  defect  was.'  Railroad  Co.  v. 
Lannignn  (Kan.  Sup.)  42  Pac.  343."  So, 
here,  if  the  testimony  of  the  plaintiff  he 
true,  and  we  must  assume  that  it  is,  for 
upon  a  motion  for  a  nonsuit  we  are  not  only 
not  permitted  to  weigh  testimony  as  a  Jury 
would,  but  on  the  contrary,  must  considet 
it  in  tbe  most  favorable  light  for  the  plain- 
tiff, then  there  can  he  -no  doubt  that  the  ma- 
chine In  question  was  in  a  very  defective 
condition  and  defendant  knew  it,  or  ought 
to  have  known  It,  for  the  matter  was 
brought  to  its  attention  through  the  com 
plaints  of  tbe  plaintiff  and  by  the  observa- 
tion   of   the    Kuxioriutendeut    The   plaintiff 
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could  not  Bay  whether  the  defect  resulted 
from  a  failure  to  adjust  the  machine  proper- 
ly, or  whietber  it  was  due  to  it  being  out  of 
repair — all  she  could  say  was  that  it  was 
not  running  smoothly.  The  plaintiff  was  not 
only  ignorant  of  the  mechanism  of  machin- 
ery in  general,  but  she  had  no  knowledge 
of  the  mechanism  of  this  particular  machine, 
though  she  had  operated  it  for  some  time. 
A  person  may  operate  a  machine  for  a  long 
time  and  yet  have  no  technical  knowledge  of 
Its  construction  or  operation,  so  it  is  not 
surprising  that,  while  the  plaintiff  realized 
that  the  machine  was  not  running  evenly 
as  it  should,  she  could  assign  no  particular 
reason  for  it.  ,The  plaintiff  also  testified 
that,  when  she  commenced  to  use  the  ma- 
chine and  allowed  the  table  or  board  to  run 
Just  to  its  eiid,  it  would  return  automatically 
to  its  former  position;  that,  when  she  allow- 
ed it  to  run  to  the  bumper,  it  would  not  so 
return;  and  that,  when  she  again  only  al- 
lowed it  to  run'  to  the  end,  it  would  not 
then  return  as  it  did  at  first. 

It  is  insisted  by  counsel  for  the  defendant 
and  respondent  that  the  failure  of  the  table 
or  board  to  return  automatically  could  have 
no  bearing  on  the  accident,  because  the  plain- 
tiff was  injured  while  the  table  or  board  was 
in  the  forward  motion,  and,  while  that  may 
be  true,  the  behavior  of  the  table  or  board 
under  these  various  circumstances  and  at 
these  different  times  conclusively  demon- 
strates that  there  was  something  wrong  with 
the  machine,  for  the  reasonable  inference 
from  the  testimony  is  that  the  table  or  board 
should  have  returned  automatically  under 
any  and  all  circumstances,  and  would  have 
done  so  had  the  machine  been  in  good  work- 
ing order.  What  caused  the  irregularity  in 
the  action  of  the  board  or  table  is  not  so 
clear,  but  this  defect,  as  well  as  the  jerky 
running,  was  known  to  the  defendant,  and 
the  causes  therefore  were  also  known,  and 
ought  to  have  been  known  by  it  because  of 
its  duty  to  inspect  its  machinery  and  keep  it 
in  repair.  Under  such  circumstances  the 
Jury  might  reasonably  say  that  the  defendant 
had  not  performed  its  full  duty  to  the  plain- 
tiff in  exercising  ordinary  and  reasonable 
care  to  obtain  a  reasonably  safe  machine  for 
the  plaintiff  to  operate.  As  was  said  in  the 
Mangum  Case,  supra :  "While  the  employer 
is  not  required  to  furnish  machinery  and  ap- 
pliances for  the  use  of  its  servant  which  are 
absolutely  safe,  or  to  furnish  the  best  which 
can  possibly  be  obtained,  still  it  is  bis  duty 
to  exercise  ordinary  and  reasonable  care 
and  diligence  to  obtain  and  furnish  such  as 
are  reasonably  safe,  and  reasonably  well 
adapted  to  perform  the  work  for  which  they 
are  intended,  and  such  as  the  servant  may, 
with  the  exercise  of  ordinary  prudence  and 
sare,  use  in  the  performance  of  his  work 
with  reasonable  safety  to  himself;  and  It 
is  likewise  the  employer's  duty  to  exercise 
reasonable  care  in  operating  the  same,  and 
to  keep  them  in  suitable  condition  and  re- 


pair. Whether  In  the  case  at  bar  the  de- 
fendant, as  employer,  performed  its  duty  in 
these  regards,  or  whether  it  was  negligent 
In  furnishing  the  machinery  and  appliances 
used  by  the  injured  servant  or  in  keeping 
them  in  suitable  condition  and  repair,  were 
questions  of  fact,  to  be  determined  by  the 
jury  from  all  the  circumstances  surround- 
ing the  occurrence  which  caused  the  injury, 
and  which  were  in  evidence;  and  the  record 
fails  to  present  a  case  which  authorizes  the 
court  to  say  as  matter  of  law  that  the  defend- 
ant was  not  negligent,  and  that  the  plaintiff 
cannot  recover.  Such  a  judgment  is  war- 
ranted only  where  the  record  presents  such 
a  state  of  facts  that  all  reasonable  men  must 
arrive  at  the  same  conclusion  from  a  cod- 
sideration  of  them.  Hall  v.  Railway  Co.,  13 
Utah,  259,  44  Pac.  1046,  67  Am.  St  Rep,  720; 
Saunders  v.  So.  Pac.  Co.,  13  Utah,  275,  44 
Pac.  ^2."  If  there  was  sufficient  evidence 
Introduced  by  the  plaintiff  to  justify  the  court 
in  submitting  to  the  jury  the  question  of 
whether  or  not  the  defendant  was  negligent 
in  permitting  the  machine  in  question  to  t>e 
in  a  defective  condition,  as  alleged  in  the 
complaint  then  to  bring  the  case  at  bar 
squarely  within  the  Mangum  Case  It  is- only 
necessary  to  consider  whether  or  not  such 
negligence.  If  found  by  the  jury,  could  be 
said  by  it  to  be  the  proximate  cause  of  the 
injury.  It  is  strenuously  insisted  by  counsel 
for  the  defendant  that,  if  the  plaintiff  had 
not  put  her  hand  on  top  of  the  ironing  table 
or  board  and  permitted  it  to  remain  there 
until  the  table  or  board  passed  beneath  the 
roller,  she  would  not  have  been  injured,  and 
therefore  that  circumstance  was  the  proxi- 
mate cause  of  the  injury.  This  statement  of 
counsel  is  based  upon  the  assumption  that 
the  testimony  of  the  plaintiff  that  the  table 
or  board  at  the  time  of  the  accident  ran 
swifter  than  ever  before  cannot  be  credited. 
As  has  already  been  pointed  out  however, 
this  court  is  not  warranted  in  weighing  the 
testimony  of  the  plaintiff  and  concluding 
therefrom  that  it  is  not  to  be  believed.  We 
think  there  was  sufficient  proof  of  the  negli- 
gence of  the  defendant  to  go  to  the  jui'y.  and 
the  court  was  not  Justified  in  witbdi-awing 
the  case  from  their  consideration,  unless  it 
can  be  said  as  matter  of  law  either  that 
plaintiff  by  her  conduct  assumed  the  risk  of 
injury,  or  that  she  was  guilty  of  contributory 
negligence  in  doing  what  she  testified  she 
did;  and.  Indeed,  the  principal  Justification 
for  the  granting  of  the  nonsuit  herein  by  the 
trial  court  that  is  put  forth  by  counsel  for 
respondent  is  that  she  not  only  assumed  the 
risk,  but  that  she  was  guilty  of  contributory 
negligence. 

These  two  well-recognized  doctrines  of  the 
law  of  master  and  servant,  that  of  assumed 
risk  arising  from  the  contract  of  employ- 
ment and  that  of  contributory  negligence 
growing  out  of  the  law  of  torts,  as  applied  to 
the  contractual  relation  of  master  and  serv- 
ant are  not  difficult  to  state  in  general  terms. 
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They  are.  howeTcr,  so  closely  related,  al- 
though appertaining  to  different  departments 
of  the  law,  that  they  are  generally  nnlted 
when  speaking  of  the  defenses  which  a  master 
may  have  to  an  act  of  negligence  on  his  part 
toward  his  servant,  and  not  infrequently  they 
are  somewhat  confused,  one  with  the  other, 
by  the  courts.  Whatever  difficulties  present 
themselves  in  regard  to  these  two  principles 
relating  to  the  law  of  master  and  servant 
consist  not  so  much  In  any  uncertainty  In  the 
doctrines  themselves,  but  In  applying  them 
to  the  varying  facts  of  the  different  cases, 
and  these  difficulties  we  must  necessarily  en- 
counter in  this  case.  A  general  statement 
of  these  two  doctrines,  which  has  been  fre- 
quently quoted  with  approval  In  this  court, 
is  found  in  the  Mangum  Case,  supra,  and. 
Inasmuch  as  there  is  a  similarity  between  the 
facts  In  that  case  and  In  the  case  at  bar.  we 
deem  It  proper  to  quote  somewhat  extensively 
from  the  opinion  In  that  case,  in  order  that 
we  may  consider  how  the  principles  therein 
enunciated  affect  the  case  before  us.  Jus- 
tice Bartch.  speaiiing  upon  this  subject,  used 
the  following  language:  "It  Is  also  insisted 
for  the  appellant  that  the  Injury  which  the 
plaintiff  sustained  was  incident  to  his  employ- 
ment, and  that  he  assumed  the  risk.  The 
mere  fact  that  the  respondent  was  aware  that 
the  cage  was  shaking,  and  not  running 
smoothly.  Is  not  sufficient  to  Justify  us  in 
holding  that  he  had  assumed  the  risk,  and 
there  Is  no  evidence  to  show  that  the  defects 
were  of  such  an  obviously  dangerous  charac- 
ter that  he  ought  to  have  appreciated  the 
risk,  aud  ceased  his  employment,  or  that  a 
man  of  reasonable  precaution,  placed  under 
similar  circumstances,  would  have  done  so. 
It  is  shown  that  the  plaintiff  was  not  skilled 
in  mechanic  arts,  had  never  worked  In  a 
machine  shop,  and  never  had  anything  to  do 
with  machinery,  except  In  this  mine.  There- 
fore he  had  the  right  to  rely,  at  least  to  a 
reasonable  extent,  on  the  Judgment  of  his 
employer,  who  Is  presumed  to  have  a  knowl- 
edge of  the  machinery  used  In  his  business, 
and  to  assume  that  be  would  discharge  his 
duty  by  furnishing  reasonably  safe  machin- 
ery, and  keeping  it  In  proper  condition  and 
repair.  Where  an  employe  has  knowledge 
of  defects  in  machinery  used  in  his  employ- 
ment, and  the  defects  are  not  so  dangerous 
as  to  threaten  immediate  injury,  or  the 
danger  Is  not  such  as  to  be  reasonably  ap- 
prehended by  him.  his  continuance  In  the 
service  will  not  defeat  a  recovery  for  in- 
juries resulting  from  such  defects.  If,  how- 
ever, the  defects  are  so  obvioiisly  and  Imme- 
diately dangerous  that  a  person  of  ordinary 
prudence  and  precaution  would  refuse  to 
use  the  machinery,  then.  If  the  servant  con- 
tinues its  use.  he  assumes  the  risk.  We  think 
it  was  a  question  for  the  Jury  to  determine 
whether,  under  all  the  circumstances  in  evi- 
dence in  this  case,  the  employe  by  continu- 
ing In  his  employment  with  knowledge  of  the 
defects,    assumed  the    risk  of    the    injury 


which  he  sustained.  'Mere  knowledge  of 
the  defect  is  not  sufficient,  unless  it  does  or 
should  carry  to  a  servant's  mind  the  danger 
from  which  he  suffered.  A  servant  may  as- 
sume that  the  master  will  do  his  duty ;  and 
therefore,  when  directed  by  proper  authority 
to  perform  certain  services,  or  to  perform 
them  In  a  certain  place,  be  ordinarily  will 
be  justified  in  obeying  orders,  subject  to  the 
qualification  that  be  must  not  rashly  or  de- 
liberately expose  himself  to  unnecessary  and 
unreasonable  risks  which  he  knows  and  ap- 
preciates. It  is  one  thing  to  be  aware  of 
defects,  and  another  to  know  and  appreciate 
the  risks  resulting  therefrom.'  Thomas,  Neg. 
p.  861»  In  Patterson  v.  Railroad  Co..  76  Pa. 
389,  18  Am.  Rep.  412.  Mr.  Justice  Gordon, 
delivering  the  opinion  of  the  court,  said: 
'In  this  discussion,  however,  we  are  not  to 
forget  that  the  servant  is  required  to  ex- 
ercise ordinary  prudence.  If  the  instrumen- 
tality by  which  he  is  required  to  perform  bis 
service  is  so  obviously  and  immediately 
dangerous  that  a  man  of  common  prudence 
would  refuse  to  use  It,  the  master  cannot  be 
held  liable  for  the  resulting  damage.  In 
such  cases  the  law  adjudges  the  servant 
guilty  of  concurrent  negligence,  and  will 
refuse  that  aid  to  which  he  would  otherwise 
be  entitled.  But  where  the  servant  in  obedi- 
ence to  the  requirements  of  the  master,  in- 
curs the  risk  of  machinery,  which,  though 
dangerous,  is  not  so  much  so  as  to  threaten 
immediate  injury,  or  where  it  is  reasonably 
probable  it  may  be  safely  used  by  extraordi- 
nary caution  or  skill,  the  rule  is  different. 
In  such  case  the  master  is  liable  for  a  result- 
ing accident.'  In  r^ee  v.  Railroad  Co..  lOt  Cal. 
118,  35  Pac.  572,  the  Supreme  Court  of  Califor- 
nia, respecting  the  risk  of  an  employe,  said : 
•It  is  not  only  necessary  that  an  employe 
sbonid  know  of  the  defect  in  the  machinery 
in  order  to  hold  that  he  assumed  the  risk,  but 
the  danger  arising  from  the  defect  must 
also  l)e  known  or  reasonably  apnrehended 
by  him.'  So,  in  Railroad  Co.  v.  Herbert,  116 
U.  S.  642,  6  Sup.  Ct.  590,  29  h.  Ed.  7.')5.  Mr. 
Justice  Field  3aid:  'The  servant  dnes,  not 
undertake  to  incur  the  risks  arising  from 
the  want  of  sufficient  and  skillful  colahorers, 
or  from  defective  machinery  or  other  Instru- 
ments with  which  he  is  to  work.  Hia  con- 
tract implies  that,  in  regard  to  these  matters, 
his  employer  will  make  adequate  provision 
that  no  danger  will  ensue  to  him.  This 
doctrine  has  been  so  frequently  asserted  by 
courts  of  the  highest  character  that  it  can 
hardly  be  considered  as  any  longer  open  to 
serious  question'  "•—citing  cases. 

Comparing  the  facts  of  that  case  with  those 
developed  in  the  case  at  bar,  we  find  that 
Just  as  the  plaintiff  therein  knew  that  the 
cage  was  shaking  and  rattling  so  the  plaintiff 
herein  knew  that  the  ironing  machine  was 
running  in  a  jerky,  unsteady  manner,  but 
from  mere  knowledge  of  such  a  fact  It  could 
not  be  said  In  either  case  that  the  plaintiff 
had  assumed  the  rlsic    in  the  Mangum  Case 
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It  was  shown  that  the  plaintiff  was  not  skilled 
in  the  mechanic  arts,  nor  experienced  In 
the  construction  of  machinery,  though  be  had 
worked  in  the  mine  in  which  he  was  injured 
some  time  prior  thereto.  So  in  this  case, 
though  plaintiff  had  been  operating  the  ma- 
chine at  which  she  was  injured  for  three 
months,  she  had  no 'technical  knowledge  of 
machinery  and  bad  but  an  imperfect  knowl- 
edge of  the  construction  of  the  particular 
machine  in  question.  In  case  cited  the  plain- 
tiff knew  that,  if  the  cage  stopped  suddenly, 
be  would  be  injured,  and  the  plaintiff  in  this 
case  knew  that,  If  the  machine  suddenly 
started  forward,  her  hand  would  probably 
be  drawn  In  between  the  roller  and  the  iron- 
ing board  or  table.  But  in  the  former  case 
the  plaintiff  could  not  foresee  that  the  rattling 
and  shaking  of  the  cage  would  cause  it  to 
stop  as  it  did,  and  in  the  latter  case  the  plain- 
tiff could  not  foretell  that  the  table  or  board 
would  start  suddenly  forward  as  it  did, 
simply  because  it  was  not  running  smoothly, 
and  therefore  in  neither  case  could  the  plain- 
tiff have  reasonably  apprehended  that  the  de- 
fects in  the  machinery,  of  which  they  were 
cognizant,  threatened  immediate  Injury  to 
himself  or  herself  In  such  a  way  as  to  enable 
the  court  to  say  as  matter  of  law  that  he  or 
she  assumed  the  risk,  or  was  guilty  of  con- 
tributory negligence. 

So  far  we  have  considered  the  two  ques- 
tions, that  of  assumed  risk  and  that  of  con- 
tributory negligence,  together,  because  the 
facts  of  both  the  case  cited  and  the  case  at 
bar  are  applicable  to  each  of  them,  but  Inas- 
much as  there  are  other  facts  in  Imth  cases 
which  affect  the  question  of  contributory  neg- 
ligence, but  there  are  no  more  that  bear  on 
the  question  of  assumed  risk,  we  shall  hence- 
forth consider  them  separately.  The  doctrine 
of  assumed  risk,  considered  by  Itself,  Is  well 
stated  in  Railroad  Co.  v.  McDade,  191  U.  S. 
64,  24  Sup.  Ct.  24,  48  L.  Ed.  96,  which  has 
also  been  quoted  with  approval  by  this  court, 
as  follows:  "The  question  of  assumption  of 
risk  Is  quite  apart  from  that  of  contributory 
negligence.  The  servant  has  the  right  to  as- 
siune  that  the  master  has  used  due  diligence 
to  provide  suitable  appliances  in  the  opera- 
tion of  his  business,  and  be  does  not  assume 
the  risk  of  the  employer's  negligence  in  per- 
forming such  duties.  The  employe  Is  not 
obliged  to  pass  judgment  upon  the  employer's 
methods  of  transacting  his  business,  but  may 
assume  that  reasonable  care  will  be  used  In 
furnishing  the  appliances  necessary  for  its 
operation.  This  rule  is  subject  to  the  ex- 
ception that  where  the  defect  is  known  to 
the  employe,  or  Is  so  patent  as  to  be  readily 
observed  by  him,  he  connpt  continue  to  use 
the  defective  apparatus,  in  the  face  of  knowl- 
edge, and  without  objection,  without  assum- 
ing the  hazards  incident  to  such  a  situation. 
In  other  words.  If  he  knows  of  the  defect,  or 
it  Is  so  plainly  observable  that  he  might  be 
presumed  to  know  of  it,  and  continues  in  the 
master's  employ  without  objection,  be  Is  taken 


to  have  made  his  election  to  continue  In  the 
employ  of  the  master  notwithstanding  the 
defect,  and  in  such  case  cannot  recover."  So, 
In  the  case  at  bar,  the  plaintiff  had  a  right 
to  assume  that  the  defendant  would  use  rea- 
sonable diligence  in  furnishing  her  with  a 
machine  suitable  to  operate,  and  if  the  de- 
fendant failed  to  perform  that  duty,  as  it  un- 
doubtedly did,  according  to  her  testimony, 
then  plaintiff  was  entitled  to  recover  unless 
the  defect  in  the  machine  which  caused  the 
injury  was  known  to  her,  or  so  patent  that 
she  could  readily  have  observed  it;  but,  as 
has  been  shown,  she  did  not  at  the  time  of 
the  accident  know  precisely  what  was  the 
difficulty  with  the  machine,  nor  did  she  know 
when  she  testified,  and.  Inasmuch  as  she  was 
not  a  mechanic,  we  cannot  say  as  matter  of 
law  that  she  should  have  observed  it,  al- 
though she  may  have  believed  there  was  some- 
thing the  matter  with  the  machine. 

Counsel  for  respondent  state  the  general 
doctrine  of  assumed  risk,  from  another  point 
of  view,  but  no  less  accurately,  as  follows: 
"The  master  is  not  liable  because  an  appli- 
ance which  he  furnishes  for  the  use  of  his 
servants  Is  dangerous,  but  because  he  per- 
mits him  to  work  with  such  an  appliance  in 
ignorance  of  the  danger."  Applying  this  gen- 
eral statement  of  the  law  to  the  case  at  bar, 
we  may  say  that,  even  though  the  machine 
upon  which  the  plaintiff  was  employed  to 
work  was  in  a  dangerous  condition,  the  de- 
fendant would  not  be  responsible  unless  the 
plaintiff  was  ignorant  of  such  danger.  Of 
course,  counsel  contends  that  she  was  not 
ignorant,  while  we  think  that  the  evidence 
tends  to  show  she  was,  so  that  the  difference 
Is  not  as  to  what  the  law  of  assumed  risk 
is,  but  as  to  how  It  should  be  applied.  Coun- 
I  sei  argues  that,  because  the  plaintiff  knew 
that  the  machine  was  defective,  she  knew 
or  ought  to  have  known  of  the  danger  as  a 
matter  of  law,  but,  as  has  already  been  ex- 
plained. It  by  no  means  follows  that  simply 
because  she  may  have  believed  that  the  ma- 
chine was  defective  that  as  a  matter  of  law 
she  knew,  or  ought  to  have  known,  that  it 
was  defective  to  the  extent  that  It  was  dan- 
gerous, and  therefore.  Inasmuch  as  the  bur- 
den of  proving  that  the  plaintiff  was  not 
ignorant  of  the  danger  is  upon  the  defendant, 
the  question  should  have  been  left  to  the  jury. 
Counsel  cite  a  large  number  of  cases  in 
which  It  was  held,  applying  the  principle  of 
assumed  risk  stated  substantially  in  the  lan- 
guage above  quoted  to  the  facts  of  the  case 
under  consideration,  that  the  plaintiff  was 
not  Ignorant  of  the  danger  arising  from  the 
defective  machinery,  and  was  therefore  not 
entitled  to  recover.  As  has  already  been  said, 
however,  the  applicability  of  the  principle 
depends  on  the  precise  circumstances  of  each 
case.  An  attempt,  even  If  possible,  there- 
fore, to  distinguish  all  those  cases  from  that 
at  bar,  would  be  unprofitable.  But  Inasmuch 
as  counsel  rely  particularly  upon  the  case  of 
Kupkofski  V.  Spiegel  (Mich.)  97  N.  W.  48,  and 
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Inasmoch  as  tbe  facts  In  that  case  are  more 
similar  to  those  in  the  case  at  bar  than  most 
of  the  cases  cited  by  counsel,  we  deem  it 
right  to  consider  that  case  somewhat  in  de- 
tail and  by  way  of  comparison.  In  that  case 
plaintiff  sued  to  recover  damages  for  per- 
sonal injuries  received  by  her  while  operating 
a  shirt-bosom  ironer  in  defendant's  laundry. 
The  ground  of  negligence  relied  on  was  that 
the  defendant  allowed  the  machine,  whic}i 
was  apparently  the  same  as  that  in  question 
here,  to  become  out  of  repair.  The  testimony 
introduced  on  behalf  of  the  plaintiff  showed 
tbat  she  was  17  years  old,  and  had  worked 
at  the  machine  about  two  weeks,  whra  tbe 
i>elt  which  furnished  the  power  to  tbe  ma- 
chine became  loose  and  caused  it  to  run  with 
a  jerky  motion.  With  the  machine  running 
in  this  fashion,  and  while  the  plaintiff  was 
Iiolding  the  shirt  on  the  ironing  table  or 
board,  about  six  inches  away  from  tbe  roller, 
tbe  table  or  board  stopped  and  then  started 
with  a  jerk,  drawing  plaintiff's  band  under 
the  roller.  The  trial  court  directed  a  verdict 
for  tbe  defendant,  and  on  appeal  the  judg- 
ment was  affirmed  on  tbe  ground  that  the 
plaintiff  assumed  the  risk,  and  was  also 
guilty  of  contributory  negligence.  It  will  be 
noticed  at  once  tbat,  so  far  as  tbe  question  of 
assumed  risk  is  concerned,  there  Is  an  all-im- 
portant difference  between  the  facts  in  tbe 
Micliigan  case  and  in  tbe  case  at  bar.  In 
tbe  former  case  the  plaintiff  observed  the 
precise  defect  that  caused  the  Injury.  She 
knew  that  the  l>elt  was  loose,  and  that,  when 
ttie  friction  became  unusual,  the  machine 
would  slow  down,  and,  as  tbe  belt  moved 
again  to  perform  its  office,  the  machine  would 
start  up  again,  so  tbat  she  knew  exactly 
what  to  expect  when  tbe  mariilne  stopped. 
On  the  contrary,  in  tbe  case  at'oar  the  plain- 
tiff only  knew  that  the  machine  ran  in  a 
jerky,  unsteady  fashion.  There  was  no  de- 
fect apparent  to  her,  like  a  loose  belt,  which 
indicated  in  any  manner  that  tbe  machine 
would,  at  any  time,  run  faster  than  ever 
before.  In  the  former  case  the  court  could 
well  say  that  tbe  plaintiff  should  have  realiz- 
ed the  danger,  that  she  was  not  Ignorant  of 
it,  whereas  In  the  present  case  it  Is  impos- 
sible for  the  court  to  so  say. 

There  only  remains,  then,  one  question  to 
consider,  namely,  whether  or  not  tbe  court 
shall  say  tbat  the  plaintiff  was  guilty  of  con- 
tributory negligence;  whether  or  not,  under 
similar  circumstances,  an  ordinarily  careful 
person  would  have  put  his  band  on  the  Iron- 
ing Iward  or  table  when  It  was  going  for- 
ward, as  the  plaintiff  did;  and  whether  or 
not  sucU  action  on  plaintiff's  part  proximately 
contributed  to  her  Injury,  for  such  Is  tbe  test 
in  determining  this  question.  In  dealing  with 
this  matter,  it  Is  necessary,  as  already  In- 
dicated, to  consider  certain  facts  developed 
at  the  trial,  which  were  not  adverted  to  in 
determining  whether  or  not  the  plaintiff  as- 
sumed the  risk.  The  plaintiff  in  the  present 
case  complained  to  tbe  defendant's  superin- 


tendent about  tbe  machine  not  running  stead- 
ily, and  received  tbe  answer  that  it  would  be 
all  right  in  time — after  it  bad  been  used 
a  while.  So  in  tbe  Mangum  Case,  hereto- 
fore cited,  the  plaintiff  called  tbe  superin- 
tendent's attention  to  tbe  defective  condition 
of  tbe  apparatus,  and  was  Informed  tbat  tbe 
cables  were  going  to  be  changed  pretty  soon, 
and  that  another  cage  would  then  be  used. 
But  the  facts  In  the  present  case  are  some- 
what stronger  for  the  plaintiff  than  In  tbe 
Mangum  Case,  because  tbe  superintendent 
not  only  used  language  to  the  plaintiff  which 
was  tantamount  to  an  assurance  of  safety, 
as  In  that  case,  but  went  further,  and  gave 
her  a  direct  and  positive  order  to  pnt  her 
band  on  top  of  the  Ironing  table  or  board  to 
prevent  It  going  clear  through  to  the  bumper, 
the  obedience  to  which  placed  her  In  a  posi- 
tion to  be  Injured.  The  effect  of  such  a  direct 
and  positive  order  from  a  master  to  a  serv- 
ant to  perform  an  act  in  tbe  course  of  his 
employment,  which  is  dangerous,  or  to  per- 
form such  an  act  In  a  dangerous  manner.  Is 
twofold.  It  may  constitute  an  additional  act 
of  negligence  on  the  part  of  tbe  master.  If 
the  order  of  tbe  master  constitutes  an  act 
of  negligence,  and  if  tbe  servant  obeys  It, 
and  by  reason  of  such  obedience  Is  Injured, 
be  can  count  upon  such  an  act  of  negligence 
when  he  brings  an  action  to  recover  for  his 
injury.  In  order,  however,  to  recover,  be 
must  show  tbat  the  obeying  of  the  order  was 
the  proximate  cause  of  the  Injury.  So,  In 
tbis  case,  the  plaintiff  did  right  in  alleging 
in  her  complaint  as  a  ground  of  recovery 
tbat  tbe  superintendent  gave  tbe  order  be 
did,  though  a  recovery  on  tbat  ground  might 
be  defeated  because  we  are  inclined  to  think 
that  the  obedience  to  the  order  was  not  the 
proximate  cause  of  the  injury — the  plaintiff 
might  have  placed  her  hand  on  tbe  table  or 
board  with  safety  had  It  not  jumped  for- 
ward— but  this  question  should  be  left  to 
the  jury.  To  tbe  act  of  negligence  In  giv- 
ing such  an  order,  therfe  may,  of  course,  be 
pleaded  tbe  same  defenses  as  to  any  other  act 
of  negligence,  including  that  of  assumed  risk 
and  contributory  negligence,  for  It  logically 
follows  tbat  a.  servant  Is  not  excused  in  obey- 
ing an  order  from  tbe  master  when  the  risk 
arising  therefrom  Is  open  and  obvious,  or 
when  no  person  of  ordinary  prudence  would 
do  so.  Viewed  In  another  light,  such  an  or- 
der of  tbe  master  may  have  an  Important 
bearing  upon'  the  question  of  whether  or  not 
the  plaintiff  was  guilty  of  contributory  negli- 
gence. It  has  also  been  held  In  certain 
cases  tbat,  when  a  servant  is  directed  by  his 
master  to  perform  a  certain  piece  of  work  in 
a  particular  manner,  he  will  ordinarily  be 
justified  in  ol>eylng  tbe  order  so  given,  with- 
out being  chargeable  with  tbe  assumption  of 
risk  Incident  to  tbe  work.  Cook  v.  St  Paul 
M.  &  M.  R.  Co.  (Minn.)  24  N.  W.  311 ;  Strong 
T.  Iowa  C.  R.  Co.  (Iowa)  62  N.  W.  799. 

But  It  Is  well  said  by  Mr.  Labatt  in  his  work 
on  Master  and  Servant,  8  43S:    "For  prac- 
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tlcal  purposes,  however,  this  principle  Is  not 
of  much  importance,  as  the  ultimate  question 
to  be  determined  in  this,  as  in  all  other  classes 
of  cases  when  the  defense  of  an  assumption  of 
the  rlsli  Is  put  forward,  is  simply  whether  the 
servant  had  Icnowledge,  actual  or  coustruct- 
tive,  of  that  risk,  and  encountered  It  without 
being  subjected  to  what  the  law  regards  as 
coerclop.  •  •  •  No  dilereutlatiug  sig- 
nificance, therefore,  can  be  ascribed  to  the 
fact  that  the  injury  was  received  as  the  re- 
sult of  obeying  an  order,  where  it  appears 
that  the  servant  was  merely  directed  to  do 
something  which  was  a  part  of  the  regular 
work  of  the  establishment  in  which  he  was 
employed,  and  that  the  risk  to  be  encountered 
was  fully  comprehended  by  him."  So,  If  It 
be,  as  in  our  opinion  it  was,  the  case  that 
plaintiff  had  no  knowledge,  actual  or  con- 
structive, of  the  danger  to  which  she  exposed 
herself  by  obeying  the  superintendent's  order, 
then,  of  course,'  no  negligeuce  on  her  part  can 
be  predicated  upon  her  obedience  to  the  order. 
But  if  It  be  said,  and  it  well  might  be,  that, 
if  the  plaintiff  had  placed  her  hand  on  the 
table  or  board  without  an  order  from  the" 
master  so  to  do,  she  would  have  been  guilty 
of  contributory  negligence,  then  such  a  con- 
clusion might  not  be  warranted  when  the  or- 
der was  given,  because,  though  the  plaintiff 
might  well  have  doubted  the  safety  of  so  do- 
ing if  left  to  herself,  the  direction  of  the  mas- 
ter might  be  said  to  have  set  her  doubting 
mind  at  rest,  and  Induced  her  to  do  what  she 
would  otherwise  not  have  done.  She  testified, 
in  fact,  that  until  ordered  to  do  so  she  had 
never  placed  her  hand  on  top  of  the  Ironing 
table  or  board,  though  she  had  taken  hold  of 
the  edge  of  It  to  draw  it  back  when  it  had 
gone  clear  through  to  the  bumper,  and  she 
might  well  have  thought,  when  the  board 
or  table  was  not  running  as  it  should,  that 
the  order  of  the  master  to  put  her  hand  on 
top  of  ft  was  for  the  purpose  of  preventing  It 
from  going  too  far.  The  order  of  a  master, 
or  his  representative,  under  such  circum- 
stances as  these,  tends  to  negative  the  conten- 
tion that  the  servant  voluntarily  encountered 
a  danger  which  was.  or  ought  to  have  been, 
comprehended  by  him;  or.  putting  it  In  an- 
other way,  It  goes  to  show  that  the  servant's 
Ignorance  of  the  hazard  he  was  running  in 
doing  what  he  did  Is  excusable.  Mr.  Labntt, 
8  439,  adverts  to  this  subject  in  the  following 
manner:  "But  there  Is  also  a  large  class  of 
cases  In  which  that  fact  is  treated  as  a  dit- 
ferentlatlng  element  and  in  which  the  courts 
apply  a  doctrine  which,  in  so  fnr  as  it  is  sus- 
ceptible of  formal  enunciation,  may  be  stated 
as  follows:  Although  the  circumstances, 
when  abstracted  from  th«>  fact  of  the  giving 
of  the  order,  may  be  such  as  to  Jtistify  a 
court  In  holding  that  the  servant  appreciated 
the  danger  to  which  his  Injury  was  due,  and 
was  negligent  in  subjecting  himself  to  that 
danger,  such  a  conclusion  is.  In  a  large  num- 
ber of  instances,  not  warrantable,  if  the  testi- 
mony goes  to  show  that  the  immediate  occa- 


sion of  his  being  subjected  to  that  danger  was 
his  compliance  with  the  order.  The  effect  of 
this  doctrine  Is  that  where  the  servant,  in 
obedience  to  an  order,  performs  a  duty  which, 
though  dangerous,  is  not  so  dangerous  as  to 
threaten  immediate  injury,  or  where  It  is 
reasonably  probable  that  the  work  may  be 
safely  done  by  using  more  than  ordinary 
caution  or  skill,  he  may  recover  if  iujured. 
It  will  be  seen  that  this  rule,  when  analyzed, 
ainounts  to  nothing  more  than  a  statement 
that,  in  determining  what  is  ordinary  care  on 
the  part  of  a  given  Individual,  all  the  cir- 
cumstances of  his  position  should  be  regard- 
ed. Including,  in  cases  like  the  pret^ent,  the 
servant's  orders,  the  demands  of  his  duty, 
the  apparent  risk  to  he  met,  and  the  purpose 
of  his  action,  no  less  than  his  physical  sur- 
roundings. Having  weighed  all  tbe^e  consid- 
erations, unless  the  case  then  discloses,  that 
the  risk  was  such  as  would  not  be  taken  by 
a  man  of  common  prudence  so  situated,  the 
court  cannot  Justly  declare  that  the  taking 
of  that  risk  by  the  servant,  in  obedience  to 
orders,  was  negligence.  The  practical  result 
of  such  a  doctrine,  when  stated  in  terms  of 
the  servant's  knowledge,  is  that  the  servant 
may  maintain  an  action,  unless  he  not  only 
knows  what  Is  tlie  risk  to  be  encountered, 
but  also  that  It  will  probably  be  attended 
with  Injury  which  he  cannot  avoid  by  the  ex- 
ercise of  care  and  caution."  The  same  au- 
thor then  gives  the  reasons  upon  which  this 
doctrine  Is  based,  and,  so  far  as  they  are 
applicable  here,  they  are  as  follows  (section 
440):  First  That  "the  servant  does  not 
staud  on  the  same  foeting  as  the  master.  In 
other  words,  when  a  servant  did  not  assert 
his  Judgment  In  opposition  to  the  supposed 
better  Judgment  or  stronger  will  of  the  mas- 
ter, the  law  usually  allows  the  Jury  to  deter- 
mine whether  be  was  negligent,  or  acted  in 
reliance  upon  the  judgment  of  his  master,  or 
out  of  constrained  acquiescence  In  the  rule 
of  obedience  which  his  relation  as  servant  im- 
po^sed."  Second.  That  "the  servant  Is  enti- 
tled to  rely  on  the  master's  performance  of 
his  duties."  The  Juridicnl  theory  Is  that  the 
order,  having  a  natural  tendency  to  throw  the 
servant  off  his  gunrd.  may  properly  be  con- 
sidered to  excuse  him  from  the  exercise  of  the 
same  degree  of  care  as  wou'd  have  been  in- 
cumbent on  him  If  the  case  had  not  Involved 
this  factor.  Third.  "That  when  a  servant  Is 
suddenly  called  npcn  to  execute  a  piece  of 
work  In  a  particular  manner,  under  the  eye 
of  his  employer,  or  bis  employer's  repre- 
sentative, a  careful  observation  of  the  con- 
ditions Is  generally  quite  Impractlcahle.  if 
the  direction  Is  to  be  carried  out  with  the 
promptitude  which  Is  expected  from  subordi- 
nates." It  follows  from  what  has  been  said 
that  even  If  we  might  have  said  that  the 
plaintiff  did  not  act  with  that  carefulness 
which  every  one  Is  lega'Iy  bound  to  exercise, 
if  no  order  had  been  given  by  the  master  to 
act  just  as  she  did,  the  giving  of  such  an 
order  prevents  us  from  saying  so. 
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So  far  as  tbe  question  of  contributory  neg- 
ligence Is  concerned,  the  case  at  bar  Is  also 
easily  distinguished  from  tbe  case  of  Kup- 
kofslil  V.  Spiegel,  supra,  because  the  platntifT 
herein  was  ordered  by  the  master  to  change 
her  method  of  feeding  the  machine  from  that 
to  which  she  was  accustomed  to  one  of  In- 
creased and  extraordinary  danger,  and  within 
a  Rhort  time  after  such  order  was  given,  while 
operating  the  machine  in  accordnnce  there- 
with, was  injured,  whereas  the  Injury  to  the 
plnintiff  in  the  Michigan  case  was  In  no  sense 
the  result  of  the  change  made  by  her  In  obe- 
dience to  the  master's  orders  In  the  manner  of 
oiierating  the  machine  from  a  comparatively 
safe  process  to  one  conceded  to'be  extremely 
dangerous.  Practically  all  that  has  been  said 
concerning  the  effect  of  an  order  from  the 
master  Is  applicable  to  an  assurance  of  safety 
given  by  bim,  and  especially  as  It  affects  the 
question  of  whether  the  servant  can  be 
charged  with  contributory  negligence;  for, 
Innsniuch  as  the  itnowledge  possessed  by  the 
servant  is  ordinarily  inferior  to  that  of  tbe 
master,  tbe  former  is  justified  In  relying  upon 
tlie  statement  made  by  the  latter  as  to  the 
extent  of  the  danger,  or,  as  It  Is  very  aptly  ex- 
pressed by  Mr.  I^ibatt,  1 451:  "In  view  of  this 
disparity  of  Information,  an  assurance  of 
safety,  like  a  specific  order,  may  be  regarded 
as  having  had  the  effect  of  lulling  the  servant 
into  a  feeling  of  security  and  given  bim  good 
reason  to  believe  that  there  was  no  need  for 
the  vigilance  wblch  be  would  otherwise 'bare 
exercised." 

We  are  of  the  opinion  that  tbe  case  should 
have  been  submitted  to  the  jury,  and  that  the 
trial  court  erred  In  sustaining  the  motion  for 
a  nonsuit 

Tbe  cause  Is  reversed,  and  a  new  trial 
granted.  Costs  of  this  appeal  are  to  be  taxed 
against  respondent 

BARTCH,  C  J.,  and  McCARTT,  J.,  concur. 


(U  Idaho.  787) 

CORKER    V.    ELMOBE    COUNTY. 
(Supreme  Court  of  Idabo.    Feb.  7.  1906.) 

1  Appeal — TRANScitipr — Service. 

UndPf  tlie  provisions  of  subdivision  1  of 
.srrtioD  2.'i0.  Ilev.  St  1SS7.  as  amended  by  Laws 
1901.  p.  163.  the  Attorney  General  of  this  state 
b  the  attorney  for  a  countj  wlien  it  is  a  party 
in  a  case  on  appeal,  unless  the  interest  of  the 
county  is  adverse  to  tbe  state  or  Rome  officer 
tiiereof,  acting  in  his  official  capacity,  and  in 
such  case,  under  the  provisions  of  paragraph 
0.  rule  27  of  the  rules  of  this  court  (32  Pac. 
zl),.the  transcript  on  appeal  must  be  served 
on  him  as  requireid  by  said  rule. 
2.  Same — Briefs — Service. 

The  briefs  of  appellant  in  such  cases  must 
also  be  served  on  the  Attorney  General,  as  pro- 
vided by  parapraph  3  of  rule  6  of  the  rules  of 
this  Court  (32  Pac.  vii). 
(Syllabus  by  tbe  Court.) 

Appeal  from  District  Court,  Elmore  Cioun- 
ty;  IJttleton  Price,  Judge. 
Action  by  0.   K  Corker   against  Elmore 


county.    Judgment  for  defendant,  and  plain- 
tiff  appeals.    Dismissed. 
See  77  Pac.  633. 

W.  O.  Howie,  for  appellant  Attorney 
General  Geeheen,  for  respondent 

SULLIVAN,  J.  This  Is  an  appeal  from  a 
judgment  of  the  district  court  on  an  appeal 
from_  an  order  of  the  board  of  county  commis- 
sioners of  Elmore  county  allowing  a  cer- 
tain claim  against  the  county. 

A  motion  has  been  made  by  the  Attorney 
General  to  dismiss  the  appeal,  uiion  the 
ground  that  the  notice  of  appeal  was  not 
served  upon  the  adverse  party  or  his  at- 
torneys, and  that  no  affidavit  of  such  service 
appears  in  the  record.  It  appears  from  the 
record  that  one  Daniel  W.  Shetler  appeared 
for  tbe  county  in  the  court  below,  and  that 
he  resides  at  Glenns  Ferry  in  said  Elmore 
county,  and  that  the  attorney  for  appellant 
on  the  28th  day  of  February,  1005,  served  a 
copy  of  the  notice  of  appeal  by  mall  upon 
said  Shetler.  While  the  affidavit  of  service 
states  that  the  copy  was  ma'iled  to  Shetler 
on  the  28th  day  of  February,  1905,  the  jurat 
bears  date  of  the  24th  day  of  February,  1005. 
The  latter  date  Is  shown  by  the  affidavit  of 
the  attorney  for  appellant  to  have  been  a 
mistake,  and  that  it  was  actually  sworn  to 
on  the  28th  day  of  February.  Shetler  having 
been  tbe  attorney  for  the  county  in  the  court 
below,  It  was  proper  to  serve  the  notice  of 
appeal  upon  him.  Tbe  affidavit  of  the  ser- 
vice of  tbe  notice  of  appeal  and  tbe  affidavit 
explanatory  thereof  are  sufficient  to  show 
the  service'  of  the  notice  of  appeal. 

The  second  ground  of  the  motion  is  that  no 
service  of  the  transcript  or  of  appellant's 
brief  has  ever  been  made  upon  the  Attorney 
General.  It  Is  contended  that  the  Attorney 
General  is  the  only  officer  authorized  by  law 
to  receive  and  acknowledge  service  of  the 
transcript  and  brief  in  all  cases  wherein  the 
state  or  any  county  of  the  state  Is  a  party. 
Under  tbe  provisions  of  subdivision  1  of  sec- 
tion 250,  Rev.  St  1887,  as  amended  by  Laws 
1001,  p.  163,  it  Is  made  the  duty  of  the  Attor- 
ney General  to  attend  the  Supreme  Court  and 
prosecute  or  defend  all  causes  to  which  the 
state  or  any  officer  thereof,  In  his  official  ca- 
pacity, is  a  party,  and  all  causes  to  wblch  any 
county  may  be  a  party,  unless  the  Interest  of 
the  county  is  adverse  to  the  state  or  some  offi- 
cer thereof,  acting  In  his  official  capacity.  In 
the  case  at  bar  it  is  not  claimed  that  tbe  In- 
terest of  the  county  Is  adverse  to  the  state 
or  to  some  officer  thereof,  acting  In  his  official 
capacity,  and  after  tbe  case  at  bar  was  ap- 
pealed to  this  court  the  Attorney  General  be- 
came tbe  attorney  for  tbe  county,  and  tbe 
transcript  on  appeal,  under  the  provisions 
of  paragraphs  9  and  10  of  rule  27  of  rules  of 
this  court  (32  Pac.  xl),  should  have  been  serv- 
ed upon  him.  and  under  the  provisions  of 
paragraph  3  of  rule  6  (32  Pac.  vli)  the  brief 
of  the  appellant  should  have  been  served  up- 
on tbe  Attorney  General.    In  tbe  caBe  at  bar 
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tbe  transcript  was  filed  in  this  court  on  April 
28,  1905,  and  tbe  cause  set  for  bearing  on 
the  3d  day  of  January,  1906,  and  up  to  that 
date  tbe  Attorney  General  bad  no  notice 
whatever  that  there  was  such  a  case  pending 
in  this  court  While  we  dislike  to  dismiss 
a  case  on  what  is  termed  a  technicality,  the 
loose  practice  in  regard  to  such  appeals  as 
the  one  at  bar  must  be  checked,  and  the  rules 
of  this  court  must  be  complied  with  in  regard 
to  the  service  of  transcript  and  briefs  on 
appeal.  In  tbe  case  of  State  v.  Miles.  83  Pac. 
697,  decided  by  this  court  at  the  Novem- 
ber term,  1905,  counsel  for  respondent  had 
failed  and  neglected  to  serve  the  transcript 
on  appeal  and  the  brief  of  the  appellant  on 
the  Attorney  General,  and  that  case  was  dis- 
missed on   motion. 

Tbe  motion  must  be  sustained,  and  the  case 
1b  dismissed,  with  costs  in  favor  of  respond- 
ent 

STOOKSLAGER,  C.  J.,  and  AILSHIB,  J., 
concur. 


(U  Idaho,  732) 

JONES  et  al.  v.  CAMPBELIi. 
(Supreme  Court  of  Idaho.  .Feb.  2,  1906.)  • 

1.  Appeal— New   Tbial— Discbetion    or   the 

COUBT. 

Unless  it  appears  from  the  record  that  the 
judge  has  abused  his  discretion  in  granting  a 
new  trial,  his  action  tlierein  will  not  be  reversed 
on  appeal. 

2.  Same— CoNrucTiNG  Evidence. 

Tbe  rule  that,  where  there  is  a  substantial 
conflict  in  the  ev'dence,  the  verdict  of  a  jury  or 
findings  of  the  court  will  not  be  set  aside  on 
appeal,  does  not  apply  to  a  trial  court  on  an 
application  for  a  new  trial. 

3.  New  Tbiai^-Conflictino  Evtoence. 

The  trial  court  having  seen  the  witnesses 
on  the  stand,  observed  their  demeanor  and  heard 
them  testify,  should,  on  proper  application, 
grant  a  new  trial,  regardless  of  the  conflict  in 
the  evidence,  if  be  concludes  that  there  has  been 
a  miscarriage  of  justice  by  the  verdict  of  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  New  Trial,  SS  135-144.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  C!ourt,  Washington 
Ck>unty;  Frank  J.  Smith,  Judge. 

Action  by  R.  H.  Jones  °and  others  against 
C.  A.  Campbell.  Judgment  for  defendant, 
and  from  an  order  granting  a  new  trial,  he 
appeals.    Affirmed. 

Lot  L.  Feltbam,  for  appellant  Harris  & 
Smith,  for  respondents. 

SULLIVAN,  J.  This  is  an  action  brought 
by  the  respondents  as  copartners  to  recover 
from  the  appellant  the  sum  of  $1,000  alleged 
to  be  due  them  on  a  certain  contract  for  tbe 
purchase  and  delivery  of  certain  cattle,  and 
for  damages.  The  respondents  alleged  In 
their  complaint  that,  on  or  about  the  5th  day 
of  August,  1904,  they  entered  into  a  contract 
with  the  appellant  for  the  purchase  of  80 


bead  of  beef  steers  aged  three  years  and  up- 
wards, for  which  respondents  agreed  to  pay 
the  appellant,  and  tbe  appellant  agreed  to 
accept,  the  following  prices  therefor  per  bead, 
to  wit:  For  70  head  $31  per  head,  and  10 
head  $28  per  bead;  and.  In  addition  thereto, 
all  two  year  old  steers  that  tbe  appellant 
might  have  at  the  date  of  the  delivery,  which 
were  at  that  time  in  condition  for  beef,  $22.50 
per  head.  It  is  further  alleged  that  tbe  re- 
spondents advanced  to  appellant  the  stmi  of 
$500  as  part  of  the  purchase  price  for  the 
said  steers,  and  that  the  appellant  there- 
after refused  and  neglected  to  deliver  said 
steers  or  any  part  thereof,  or  to  return  the 
money  paid  or  any  part  thereof.  Respond- 
ents pray  for  Judgment  against  the  appellant 
for  the  $500  advanced  and  paid  on  said 
steers,  and  $500  damages  sustained  by  them. 
The  appellant  answered  and  denied  generally 
and  specifically  every  allegation  of  the  com- 
plaint, and  set  up  as  a  further  defense  that 
tbe  appellant  did  sell  to  the  respondents  70 
bead  of  steers  at  tbe  agreed  price  of  $31 
per  head,  and  10  head  of  steers  at  the  agreed 
price  of  $26  per  bead,  all  of  which  steers 
were  three  and  four  years  of  age,  and  also 
all  of  the,  appellant's  two  year  old  steers 
then  owned  by  him  that  were  In  fit  condition 
for  beef  at  the  agreed  price  of  $22.50  per 
head:  that  the  appellant  agreed  to  deliver 
all  of  said  cattle  to  respondents  at  Meadows, 
Idaho,  on  the  20th  day  of  September.  1904; 
that'  at  tbe  time  of  making  said  contract, 
and  in  order  to  bind  tbe  bargain  and  Insure 
tbe  performance  of  the  said  contract  on  the 
part  of  appellant,  the  respondents  advanced 
to  appellant  upon  account  of  said  purchase 
price  tbe  sum  of  $500;  that  the  appellant 
performed  all  and  every  of  the  terms  and  con- 
ditions imposed  upon  him  in  said  contract 
and  fully  compiled  with  tbe  said  contract 
In  every  way,  and  was  at  the  agreed  time  of 
delivery  ready,  willing,  and  able  to  deliver 
tbe  said  cattle  in  accordance  with  tbe  terms 
of  the  said  contract,  and  offered  to  deliver 
tbe  same  upon  the  terms  and  conditions 
thereof;  that  respondents,  in  open  violation 
of  the  terms  and  conditions  of  tbe  contract, 
refused  to  accept  and  receive  said  cattle,  and 
refused  to  pay  the  appellant  the  price  agreed 
to  be  paid  therefor,  and  refused  to  comply 
with  tbe  terms  and  conditions  of  the  said 
contract,  and  prays  that  this  action  may  be 
dismissed  at  respondents'  costs,  and  that  the 
said  sum  of  money  so  paid  to  the  appellant 
be  declared  to  be  forfeited  to  respondents  as 
damages  for  appellant's  failure  to  comply 
with  tbe  terms  of  said  contract  The  cause 
was  tried  to  a  Jury,  and  a  verdict  was 
rendered  for  the  defendant,  and  Judgment 
was  duly  entered  declaring  the  $500  so  paid 
to  be  forfeited  to  defendant  as  damages  for 
plaintiffs'  failure  to  comply  with  the  terms  of 
their  said  contract,  and  for  costs  of  suit 
A  motion  for  a  new  trial  was  thereafter 
made,  based  upon  a  statement  of  the  case. 
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which  statement  contained  the  evidence  given 
on  the  trial,  and  the  instructions  given  by 
the  court  to  the  Jnry.  The  court  granted  a 
new  trial,  and  this  appeal  Is  from  the  order 
granting  the  new  trial. 

It  does  not  appear  from  the  record  wheth- 
er the  new  trial  was  granted  on  the  ground 
of  the  Insufficiency  of  the  evidence  to  Jus- 
tify the  verdict  or  because  of  errors  in  law 
occurring  at  the  trial.  In  the  oral  arguments 
of  the  respective  counsel  before  this  court, 
and  also  by  their  briefs,  the  main  question 
discussed  is:  "Has  a  vendee  a  right  to 
recover  back  the  money  paid  by  him  to  bind 
the  bargain  In  a  contract  for  the  purchase  of 
personal  property,  when  the  contract  has 
been  violated  by  him  and  the  vendor  is  not 
In  fault?"  The  majority  of  the  court  con- 
clude that  it  is  not  necessary  to'  pass  upon 
that  question  on  this  appeal.  That  appellant 
assigns  but  one  error,  which  is  as  follows: 
"The  district  court  erred  In  granting  a  new 
trial  in  this  case,  for  the  reason  that  said 
order  is  contrary  to  law  and  Is  not  Justified 
or  warranted  by  the  evidence  In  the  case; 
that  the  verdict  of  the  Jury  was  not  contrary 
to  the  evidence  or  to  the  Instructions  given 
by  the  court  and  was  Justified  by  the  evi- 
dence; that  the  Judgment  herein  Is  warranted 
by  the  evidence  and  the  instructions  of  the 
court,  and  should  not  be  reversed."  That 
said  assignment  amounts  to  only  one  thing, 
and  that  is  the  verdict  of  the  Jury  was  not 
contrary  to  the  evidence,  and  therefore  the 
trial  Judge  erred  in  granting  a  new  trial. 
The  appellant  does  not  complain  of  the  giving 
of  any  Instructions,  nor  of  any  other  ruling 
of  the  trial  court;  that  the  question  therefore 
of  the  correctness  of  any  Instruction  given 
or  error  committed  by  the  court  Is  not  before 
this  court  for  decision,  and,  as  there  is  a 
substantial  conflict  in  the  evidence,  the 
majority  of  the  court  conclude  that  the  Judge 
did  not  err  In  granting  a  new  trial.  How- 
ever, It  Is  contended  by  counsel  for  appellant 
that,  as  there  was  a  substantial  conflict  in  the 
evidence,  a  new  trial  should  not  have  been 
granted,  and  cites  in  support  of  that  con- 
tention a  number  of  Idaho  authorities  which 
hold  that  it  Is  the  settled  practice  of  this 
court,  where  there  is  a  substantial  conflict 
In  the  evidence,  the  verdict  of  the  Jury  or 
findings  of  the  court  will  not  be  disturbed  on 
appeal.  That  rule,  however,  is  not  ap- 
plicable to  the  trial  court  when  passing  upon 
a  motion  for  a  new  trial,  for,  if  there  is  a  sub- 
stantial conflict  In  the  evidence,  the  trial 
court  having  seen  the  witnesses  on  the  wit- 
ness stand,  observed  their  demeanor,  and 
heard  them  testify,  on  proper  application 
should  grant  a  new  trial  regardless  of  such 
conflict,  if  be  concludes  that  there  has  been 
a  miscarriage  of  Justice  by  the  verdict  of  the 
Jury.  We  do  not  overlook  the  rule  that  the 
Jurors  are  the  exclusive  Judges  of  the  weight 
to  be  given  to  the  testimony  and  of  the 
credibility  of  witnesses. 


The  order  of  the  court  granting  a  new  trial 
is  affirmed,  with  costs  In  favor  Of  re- 
spondents. 

8TOCKSLAOBB,  C.  X,  and  AILSHIE,  J., 
concur. 


(»  Ariz.  383) 

COPPER   QUEEN   CONSOLIDATED   MIN- 
ING CO.  V.  TERRITORIAL  BOARD 
OF  EQUALIZATION. 

(Supreme  Court  of  Arizona.    Jan.  20,  1906.) 

1.  Statutbs — CoNSTEUcnoN — Adoption  frou 
Sister  Statk — Previous  Jddiciai.  Construc- 
tion. 

Where  the  Legislature  adopts  a  statute 
from  the  laws  of  another  state  it  will  be  pre- 
sumed to  have  also  adopted, a  construction  giv- 
en to  the  statute  prior  to  the  adoption  by  the 
court  of  last  resort  of  that  state  unless  it  makes 
a  change  of  phraseology  which  necessitates  a 
change  of  construction. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent.  Dig.  Statutes,  i  307.] 

2.  Taxation  —  Assessment  —  Tebritorlai. 
Board  op  Equalization — Jurisdiction — 
Increase  of  Aggregate  Vai,uation.    . 

Rev.  St.  1901,  pars.  3836,  3847,  3861,  re- 
quire the  county  assessors  to  assess  property  in 
their  counties  at  its  cash  value,  and  to  place 
the  assessments  on  the  assessment  roll.  Para- 
graph 973,  subd.  14,  empowers  county  boards 
of  supervisors  to  equalize  assessments.  Para- 
graph 3868  authorizea  such  boards  to  correct 
valuations  of  property  fixed  by  the  owner  or 
by  the  assessor.  Paragraph  3877  requires  clerks 
of  the  boards  of  supervisors  to  make  abstracts 
of  the  assessment  rolls,  showing  the  various 
kinds  of  property  by  classes  and  the  total  as- 
sessed valuation  of  each  class,  and  to  transmit 
the  same  to  the  territorial  board  of  equaliza- 
tion which  is  authorized  to  diminish  or  add  to 
the  list  of  classes  therein  provided,  and  to  re- 
quire such  further  matters  to  be  returned  as  it 
may  deem  advisable.  Paragraph  3879  requires 
the  latter  board  to  examine  the  various  assess- 
ments, and  to  equalize  the  rate  of  asses<!ments 
in  the  various  counties.  Paragraph  3880  au-- 
thorizes  the  board  to  ascertain  whether  the 
valuation  of  property  in  each  county  bears  a 
fair  relation  to  the  valuation  in  all  the  coun- 
ties, and  to  increase  or  diminish  the  valuation 
of  property  in  any  county  so  far  as  is  necessary 
to  produce  a  Just  relation  between  all  valua- 
tions of  property  in  the  territory,  but  provides 
that  it  sliall  not  reduce  the  aggregate  valuation 
as  returned  by  the  boards  Of  supervisors  of  the 
several  counties.  Held,  that  the  territorial 
board  of  equalization  may  raise  the  valuation 
of  property  in  a  county,  so  as  to  produce  a  just 
relation  between  all  the  valuations  of  property 
in  the  territory,  although  In  so  doing  it  increas- 
es the  aggregate  valuation  of  all  property  in  the 
territory. 

8.  Same — Cuvssification  of  Property. 

The  territorial  board  of  equalization  may, 
for  the  purpose  of  producing  a  just  relation 
among  all  the  valuations  of  property  in  the  ter- 
ritory, increase  or  diminish  the  valuation  of 
property  in  any  county  by  classes,  and  need 
not  act  upon  the  aggregate  valuation  of  all 
property  in  each  county  as  a  whole. 

4.  Evidence  —  Jumciai.  Notice  —  Practical 
Construction  of  Statutes. 

The  Supreme  Court  will  take  judicial  no- 
tice of  a  long  continued  practical  construction 
given  by  the  territorial  board  ol  equalizatian 
to  statutes  governing  its  action. 
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6.  Statutes — Construction — Pbaoticai.    In- 

terpuetation. 

Where  the  construction  of  a  statute  is  in 
doubt,  such  doubt  will  be  resolved  in  favor  of 
a  long-continued  practical  construction  given 
the  statute  b$  the  board  intrusted  with  the  duty 
of  executing  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  §  29C.] 

6.  Taxation  —  Assessment  —  Tebritobiai, 
Board  of  Equalization- — Powers. 

Rev.  St.  I'JOl,  par.  973,  confers  on  county 
boards  of  supervisors  supervisory  control  over 
assessing  officers  and  general  legislative  author- 
ity as  to  matters  within  their  jurisdiction. 
Paragraph  3S35  defines  land,  so  as  to  exclude 
unpatented  mines.  Paragraph  3S49  requires 
the  owner  of  land  in  returning  his  list  of  prop- 
erty to  describe  the  same  by  section,  township, 
and  range,  or  by  some  other  description  suffi- 
cient to  identify  it.  Paragraph  3801  requires 
the  assessor  in  preparing  the  tax  list  to  put 
down  all  real  estate  J:axable  to  each  inhabitant,  de- 
scribing the  same  by  common  designation  or  name. 
Paragraph  3877  requires  the  county  board  of 
supervisors  to  make  abstracts  of  the  assess- 
ment rolls  showing  the  various  kinds  of  prop- 
erty by  classes  and  to  transmit  the  same  to  the 
terrltor-al  board  of  equalization,  which  may 
diminish  or  add  to  the  Hat  of  classes  of  property 
therein  provided,  and  require  such  different  or 
further  matters  to  be  returned  as  it  may  deem 
advisable.  Held,  that  the  territorial  board  of 
equalization  may  require  the  county  board  of 
supervisors  to  make  return  as  a  distinct  class 
of  patented  mines,  or  of  any  other  subclaaslfi- 
cation  of  real  estate  appearing  upon  the  assess- 
ment rolls. 
7.-  Same — HsrviEw  or  Action — Presumptions. 

Where  a  petition  for  a  writ  rt  certiorari 
to  review  proceedings  of  the  territorial  board 
of  equalization  shows  that  the  board  treated 
patented  mines  as  a  difitinct  class  of  lands. 
It  must  be  assumed,  in  the  absence  of  an  aver- 
ment to  the  contrary,  that  the  assessment  rolls 
of  the  various  oount'es  furnished  the  necessary 
information,  and-  that  the  boards  of  supervisors, 
from  the  information  thus  afforded,  returned  to 
the  territorial  board  patented  mines  as  a  dis- 
tinct class  of  real  estate. 
Campbell  and  Doan,  JJ.,  dis.<:enting. 

Application  by  the  Copper  Queen  Consoli- 
dated Mining  Company  for  a  writ  of  cer- 
tiorari to  review  certain  proceedings  of  the 
Territorial  Board  of  Equalization.  On  de- 
murrer to  an  amended  application  for  the 
writ.    Demurrer  sustained. 

Herring  and  Sorin,  for  petitioner.  E.  S. 
Clark,  Atty.  Gen.,  for  respondent 

NAVE,  J.  The  Copper  Queen  Consolidated 
Mining  Company  made  application  that  a 
writ  of  certiorari  should  be  Issued  out  of 
this  court  by  an  Associate  Justice  thereof, 
directed  to  the  territorial  board  of  equaliza- 
tion, requiring  that  board  to  certify  certain 
records  to  this  court,  and  to  show  cause 
why  certain  acts  and  proceedings  complained 
of  in  said  application  should  not  be  declared 
void  and  vacated.  Upon  the  application,  on 
September  22,  1905,  a  writ  was  Issued  by 
one  of  the  Associate  Justices,  returnable 
before  the  full  bench  of  this  court  on  the 
17th  day  of  November,  1905.  On  November 
16,  1905,  petitioner  filed  In  this  court  Its 
amended  application  for  a  writ  of  certiorari. 
The  board  of  equalization  made  return  In 


compliance  with  the  writ,  but  Interposed  a 
demurrer  to  the  amended  application.  By 
consent  of  the  parties,  expressed  in  open 
court,  the  right  of  the  petitioner  to  the  writ 
was  argued  before  the  full  bench  upon  this 
demurrer.  Therefore,  we  may  with  pro- 
priety consider  the  questions  raised  by  de- 
murrer, as  if  no  writ  had  been  issued,  and 
determiite  whether  upon  the  facts  set  forth 
in  the  amended  application,  thus  cunteded 
to  be  true,  the  petitioner  is  entitled  to  re- 
Uef. 

The  salient  facts  alleged  In  the  application 
are  that  the  petitioner  is  the  owner  of  reul 
and  personal  property  situated  in  Cochise 
county;  that  at  a  session  of  the  territorial 
board  of  equalization  on  the  17th  day  of 
August,  1905,  that  board,  while  having  uuder 
examination  the  various  assessmeuts  and 
absti'acts  of  assessment  rolls  returned  to 
It  from  the  various  couuties  of  the  territory, 
and  under  consideration  the  questlou  wheth- 
er the  valuation  of  property  In  each  county 
bears  a  fair  relation  or  proportion  to  the 
valuation  in  all  other  counties  of  the  terri- 
tory, did,  for  the  alleged  purpose  of  equaliz- 
ing the  rate  of  assessment  In  the  various 
couuties,  add  to  the  assessed  valuation  of 
patented  mines  in  said  county  of  Cochise 
for  the  year  1905,  1,500  per  cent,  thereof, 
wlilch  was  an  increase  of  $3,315,277.05;  simi- 
larly, did  add  to  the  valuation  of  work  hordes 
In  said  county  19  per  cent  thereof,  to  the 
valuation  of  saddle  horses  31  per  cent  thereof 
to  the  valuation  of  improvements  on  un- 
patented mines  1,000  per  cent;  that  the  said 
board  similarly  Increased  the  assessed  valua- 
tion of  some  fecial  class  or  classes  of  prop- 
erty In  each  and  every  county  of  the  terri- 
tory; that  thereby  the  aggregate  valuation 
of  property  In  each  and  every  county  of  the 
territory  was  Increased  over  and  above  the 
aggregate  valuations  pf  property  therein,  as 
fixed  by  the  respective  assessors  and  boards 
of  equalization  of  the  said  couuties  for  the 
year  1U05.  These  Increases  In  aggi-egaie 
valuations  are  set  forth  In  the  petition  lu  a 
table  showing  Increases  ranging  from  $81.87 
In  Coconino  county,  to  $3,370,216.00  in  Co- 
chise county,  and  showing  that  the  aggregate 
Increased  valuation  of  property  In  the  ter- 
ritory for  purposes  of  taxation  of  the  same, 
was  $9,554,060.29  over  and  above  the  sums 
of  the  aggregate  valuations  of  the  several 
counties  therein,  as  fixed  for  the  year  lUOS 
by  the  assessors  and  boards  of  equalization 
of  the  respective  counties  and  returned  to 
the  Territorial  Auditor  in  the  abstracts  of 
assessment  rolls  of  said  counties.  Petitioner 
further  shows,  that  the  Increased  valuation 
of  petitioner's  property  resulting  from  the 
act  of  the  territorial  board  of  equalization. 
Is    $847,051. 

It  Is  contended  by  the  petitioner  that  the 
territorial  board  of  equalization,  In  perform- 
ing the  acts  alleged,  exceeded  Its  Jurisdic- 
tion for  two  reasons:  First,  the  board  of 
equalization  has  no  power  to  Increase  the 
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sum  of  all  the  valnations  of  the  several 
counties  of  the  territory,  as  fixed  and  deter- 
mined by  the  assessors  and  boards  of  the 
several  counties;  and,.  «econd,  the  board 
has  no  authority  to  raise  or  diminish  the 
valuations  placed  upon  different  classes  of 
property  in  any  county.  At  the  threshold 
of  the  consideration  of  this  case,  we  meet 
the  contention  on  the  part  of  the  petitioner 
that  the  statutes  conferring  the  authority 
upon  the  territorial  board  of  equalization, 
under  which  it  assumed  to  act,  were  adopted 
from  the  statutes  of  Colorado;  that.  In  the 
case  of  People  ex  rel.  Crawford  v.  Lothropv 
3  Colo.  42S,  these  statutes  had  received  an 
interpretation  from  the  court  of  last  resort 
of  that  state,  prior  to  their  adoption  by  the 
Legislature  of  the  territory  of  Arizona,  and 
that  this  Interpretation  was  to  the  effect 
that  under  these  statutes  the  state  board  of 
equalization  of  Colorado  had  no  power  to 
increase  the  sum  of  all  the  valuations  of  the 
several  counties,  as  fixed  by  the  assessors 
and  boards  of  equalization  of  the  several 
counties;  but  that  this  sum  must  be  taken 
as  the  aggregate  valuation  of  all  the  property 
in  the  state,  and  is  conclusive  and  final  as 
against  the  said  board  of  equalization.  If 
this  contention  is  well  founded,  this  demurrer 
must  be  overruled;  for  under  such  circum- 
stances it  will  be  presumed  that  the  Legis- 
lature of  Arizona  adopted  the  statute  of 
Colorado  with  the  interpretation  given  to  it 
In  that  state.  Henrietta  Mining  Company 
V.  Gardner,  173  U.  a  123,  19  Sup.  Ct.  327, 
43  L.  Ed.  637;  Goldman  v.  Sotelo  (Ariz.) 
68  Pac.  558. 

It  appears  that  paragraphs  3877  and  3879 
of  the  Revised  Statutes  of  1901  (which  are 
a  re-enactment  of  paragraphs  2655  and  2657 
of  the  Revised  Statutes  of  1887)  are  in  large 
portion,  if  not  in  all  material  points,  identi- 
caf  respectively,  with  paragraphs  2279  and 
2281  of  the  General  Laws  of  Colorado  of 
1877.  Paragraph  3880  of  the  Revised  Stat- 
utes of  1901  (a  re-enactment  of  paragraph 
2&%  of  the  Revised  Statutes  of  1887)  is  the 
particular  paragraph  which  we  must  inter- 
pret, and  Is  as  follows: 

"3880  (Sec.  50).  The  said  board  shall  as- 
certain whether  the  valuation  of  property  In 
each  county  bears  a  fair  relation  or  propor- 
tion to  the  valuation  in  all  other  counties  in 
the  territory,  and  on  such  examination  they 
may  Increase  or  diminish  the  valuation  of 
property  in  any  county,  as  much  as  in  their 
Judgment  may  be  necessary  to  produce  a  Just 
relation  between  all  the  valuations  of  prop- 
erty In  the  territory;  but  in  no  Instance  shall 
they  reduce  the  aggregate  valuation  as  re- 
turned by  the  boards  of  supervisors  of  tlie 
several  counties.  And  said  board  shall  at 
the  same  time  fix  the  rate  of  taxes  for  ter- 
ritorial purposes  which  is  to  be  levied  and 
collected  in  each  county." 

Paragraph.  2282  of  the  General  Laws  of 
Colorado  of  1877,  from  which  it  Is  conteud- 
84  P.— S3 


ed  that  we  adopted  the  paragraph  just  set 
out,  Is  as  follows: 

"2282  (Sec  43).  Said  board  shall  ascertain 
whether  the  valuation  of  real  estate  in  each 
county  bears  a  fair  relation  or  proportion  to 
the  valuation  In  ail  other  counties  of  the 
state,  and  on  such  examination  they  may 
Increase  or  diminish  the  aggregate  valuation 
of  real  estate  In  any  county,  as  much  as  in 
their  Judgment  may  be  necessary  to  produce 
a  Just  relation  between  all  the  valuations  of 
real  estate  in  the  state;  but  in  no  instance 
shall  they  reduce  the  aggregate  valuation  of 
all  the  counties  below  the  aggregate  valua- 
tion as  returned  by  the  clerks  of  the  several 
counties." 

The  material  differences  in  phraseology  of 
the  two  paragraphs  we  have  Indicated  by 
italics. 

While  the  rule  as  to  the  adoption  with 
an  adopted  statute  of  a  prior  Interpretation 
Is  as  set  forth  above,  "of  course  a  change  of 
phraseology  which  necessitates  a  change  of 
construction  will  be  deemed  as  intended  to 
make  a  change  in  the  law."  McDonald  v. 
Hovey,  110  U.  S.  610,  4  Sup.  Ct  142,  28  L. 
Ed.  269.  This  latter  doctrine  Is  pertinently 
applied  in  the  cases  of  Stutsman  County  v. 
Wallace,  142  D.  S.  293,  12  Sup.  Ct  227,  35 
L.  Ed.  1018;  Swofford,  etc.,  Co.  v.  Mills  (C. 
C.)  86  Fed.  536;  Kirman  v.  Powning  (Nev.) 
61  Pac.  1090.  It  Is  to  be  noted  that  the 
Colorado  statute  provides:  "Said  board  shall 
ascertain  whether  the  valuation  of  real 
estate  In  each  county  bears  a  fair  relation," 
etc.,  and  that  "they  may  increase  or  dimin- 
ish the  aggregate  valuation  of  real  estate 
in  any  county;"  while  the  Arizona  statute 
provides:  "Said  board  shall  ascertain  whether 
the  valuation  of  property  in  each  county  bears 
a  fair  relation,"  etc.,  and  that  "they  may  in- 
crease or  diminish  the  valuation  of  property 
In  any  county."  In  the  Arizona  statute  the 
word  "property"  appeors  where  the  words 
"real  estate"  appear  in  the  Colorado  statute; 
and  the  word  "aggregate,"  which  appears  in 
the  Colorado  statute,  does  not  appear  in  the 
Arizona  statute.  While,  by  reason  of  this  dif- 
ference, the  meaning  of  the  Arizona  statute 
does  not  necessarily  differ  from  that  of  the 
Colorado  statute  with  reference  to  the  power 
of  the  territorial  board  of  equalization  to  in- 
crease the  sum  of  the  valuations  of  the  sever- 
al counties  as  fixed  by  the  county  offioers; 
there  is,  nevertheless,  a  very  material  differ- 
ence In  the  meaning  of  these  statutes  in  oth- 
er respects.  In  view  of  this  difference,  we  do 
not  feel  constrained  to  follow  the  Interpreta- 
tion given  to  the  Colorado  statute,  even  con- 
ceding, by  force  of  the  identity  of  large  por- 
tions of  the  other  Arizona  and  Colorado  stat- 
utes to  which  refernce  is  made,  and  by  reason 
of  the  general  similarity  of  pbraseolgy  of  the 
two  paragraphs  set  forth  above,  that  the  laws 
of  Colorado  were  before  the  Legislature  of  Ari- 
zona when  the  Arizona  statutes  in  question 
were  enacted,  and  supplied  a  considerable 
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portion  tbereof.  Furthermore,  a  careful  ex- 
amination of  tbe  case  of  Bell  v.  Lotbrop, 
supra,  discloses  that  the  language  of  the 
statute  in  question  was  not  construed.  The 
controlling  factor  in  the  conclusion  reached 
in  that  case  was  a  provision  of  the  constitu- 
tion of  Colorado.  While  a  board  of  equaliza- 
tion is  limited  to  tbe  exercise  of  those 
powere  only  which  are  clearly  conferred  upon 
it  by  law,  and  while  it  would  make  no  differ- 
ence in  the  determination  of  the  extent  of 
such  powers  whether  they  are  conferred  by 
statute  or  by  Constitution;  yet,  on  the  other 
band,  statutes  can  not  confer  power  upon  pub- 
lic oflScers  if  that  power  is  restricted  by  con- 
stitutional provision.  Therefore,  the  statutes 
of  Colorado  could  not  confer  powers  upon  the 
state  board  of  equalization,  which  by  a 
reasonable  construction  and  application  of 
the  Constitution  of  Colorado  that  board  could 
not  exercise.  The  Supreme  Court  of  Colo- 
rado could  not  construe  the  Constitution  and 
statutes  together,  so  as  to  arrive  at  a  reason- 
able construction  of  the  law,  but  were  under 
necessity,  first,  to  Interpret  the  Constitution; 
and  then  to  bold  the  statutes  to  be  limited  by 
the  Constitution,  no  matter  how  much  broader 
in  their  scope  the  statutes  would  be,  if  not  so 
limited.  In  tbe  interpretation  of  the  Arizona 
statutes,  there  are  no  constitutional  limita- 
tions to  be  taken  into  consideration.  We  are 
not  only  at  liberty  to,  but  must,  interpret  all 
of  the  Arizona  stautcs  be.iring  upon  the 
power  of  the  Iward  of  equalization  in  such- 
wise  as  to  give  effect  to  the  evident  intention 
of  the  legislative  power.  The  Supreme  Court 
of  Colorado  could  not  give  effect  to  the  evi- 
dent meaning  of  the  Legislature,  If  the  Legis- 
lature meant  to  confer  more  power  upon  tlie 
state  board  of  equalization  than  was  author- 
ized by  the  state  Constitution. 

The  Colorado  Constitution  provided :  "The 
duty  of  the  state  board  of  equalization  shall 
be  to  adjust  and  equalize  tbe  valuation  of 
real  and  personal  property  among  the  Fcveral 
counties  of  the  state.  The  duty  of  the  coun- 
ty board  of  equalization  shall  be  to  adjust 
and  equalize  the  valuation  of  real  and  per- 
sonal property  within  the  respective  coun- 
ties." These  provisions  of  the  Colorado  Con- 
stitution have  not  been  adopted  into  the 
statutes  of  Arizona,  and,  moreover,  if  so 
adopted,  would  not  control  or  limit  the  inter- 
pretation of  other  statutes  of  Arizona;  but 
ail  the  statutes  would  be  interpreted  In  such- 
wise  as  to  give  effect  to  the  Intention  of  the 
Legislature,  if  that  could  be  determined. 
That  the  Supreme  Court  of  Colorado  inter- 
preted constitutional  provisions,  and  that 
the  statutes  were  limited  by  this  interpreta- 
tion. Is  manifest  from  the  opinion  of  that 
court.  The  court  say:  "Section  38  (Gen. 
Laws  1877,  p.  754)  provides  that  the  county 
commissioners  of  each  county  shall  constitute 
a  board  of  equalization  for  the  correction 
and  completion  of  the  assessment  rolls,  with 
power  •  •  •  for  the  purpose  of  equaliz- 
ing the  same,  to  increase,  diminish,  or  other- 


wise to  alter  and  correct  any  assessment  or 
valuation.  •  •  •  It  constitutes  them  a 
quasi  court  to  hear  any  •  •  •  com- 
plaints of  the  taxpayer  •  •  •  with  full 
power  to  adjust  and  correct  the  assessment 
roll ;  •  •  •  thus  adding  statutory  duties  to 
their  constitutional  duties  to  adjust  and 
equalize.  •  •  •  The  assessor  is  ♦  •  • 
made  an  Integral  part  of  the  revenue  system, 
which  not  only  •  •  •  specifies  and  de- 
fines his  duties,  but  assigns  to  other  officers 
a  numbec  of  equally  well-defined  and  sepa- 
rate duties.  The  assessor  shall  list  and 
value;  the  board  of  commissioners  shall 
equalize,  adjust,  •  •  •  and  hear  com- 
plaints ;  *  •  •  the  state  Ijoard  of  equali- 
zation shall  adjust  and  equalize  valuations. 
•  •  »  Looking,  then,  to  the  provisions  of 
the  Constitution  and  tbe  statute,  we  are 
clearly  of  tbe  opinion  that  tbe  power  to  fix 
and  determine  the  valuation  of  taxable  prop- 
erty is  lodged  by  them  in  the  assessor  and 
boards  of  the  county  commissioners  of  the 
several  counties  in  the  state;  and  when  they 
have  performed  this  duty,  the  sum  of  the 
valuations  of  the  several  counties  so  by  them 
found,  must  be  taken  as  the  aggregate  valua- 
tion of  all  the  property,  in  the  state,  and  is 
conclusive  and  final  as  against  the  state 
iward  of  equalization.  The  state  board  may 
tor  the  purpose  of  equalizing  or  adjusting, 
increase  the  aggregate  valuation  of  the  coun- 
ty and  decrease  the  aggregate  valuation  of 
another,  but  they  have  no  power  to  increase 
the  sum  of  all  the  valuations  of  the  several 
counties  of  the  state."  People  ▼.  Lothrop, 
3  Colo.  428. 

These  provisions  of  the  Constitution  of 
Colorado  were  adopted  into  the  Constitution 
of  Montana.  In  interpreting  tbem,  the  Su- 
preme Court  of  Montana,  in  State  ex  rel. 
Wallace  v.  State  Board.  46  Pac.  2C0,  after 
quoting  from  the  decision  of  the  Supremo 
Court  of  Colorado  above  cited,  say:  "These 
comments  by  the  Colorado  court  upon  the 
constitutional  restrictions  placed  upon  the 
powers  of  the  state  board  of  equalization  of 
that  state,  apply  to  the  enactments  to-day 
in  force,  of  our  Constitution."  The  same 
court  (State  v.  Fortune,  60  Pac.  1087)  say: 
"Tbe  learned  Attorney  General  cites  sections 
3C!K),  3800-3802,  of  the  Political  Code,  as 
conferring  upon  the  state  board  of  equaliza- 
tion authority  to  do  that  which  it  attempted 
to  accomplish;  but  statutes  cannot  clothe 
the  state  board  with  power  denied  to  it  by 
the  fundamental  law."  Brantly,  C.  J.,  con- 
curring specially,  said:  "I  conctir  solely  od 
the  ground  of  stare  decisis.  If  the  ques- 
tion involved  were  a  new  one  in  this  state, 
I  should  be  in  favor  of  disregarding  the  con- 
struction given  to  the  section  of  the  Consti- 
tution by  the  Supreme  Court  of  Colorado  In 
People  v.  Lothrop,  3  C!olo.  428,  and  followed 
oy  this  court  in  State  ex  rel.  Wallace  v. 
State  Board,  as  demonstrably  wrong."  Our 
Legislature  is  not  limited  by  constitutional 
restrictions  upon  tbe  power  which  it  may 
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give  to  the  territorial  board  of  equalization. 
Fnrtliermore,  we  have  not  adopted  as  a  stat- 
ute tbe  provision  of  the  Constitution  of  Colo- 
rado, mailing  it  the  duty  of  tbe  county  board 
of  equalization  "to  adjust  and  equalize  the 
valuation  of  real  and  personal  property  with- 
in uie  respective  counties."  Tbe  Supreme 
Court  of  Colorado  seem  to  have  Interpreted 
that  language  as  limiting  the  power  which 
may  be  conferred  upon  tbe  state  l>oard. 
Whether  the  Interpretation  is  correct  or  In- 
correct, it  is  an  interpretation  of  language 
not  in  our  statutes.  Therefore,  in, no  aspect 
of  that  case,  are  we  concluded  by  tbe  decision 
there  reached. 

With  respect  to  the  particular  point  now 
under  consideration,  our  statutes  do  not  seem 
difficult  of  Interpretation.  The  various  coun- 
ty assessors  must,  in  the  first  instance,  as- 
sess the  property  in  the  various  counties 
to  its  individual  owners,  at  its  cash  value, 
and  place  these  assesi^ments  upon  the  assess- 
ment roll.  Rev.  St.  1901,  pars.  3836,  3847, 
3861.  The  duties  of  the  boards  of  super- 
visors (as  county  boards  of  equalization)  are 
described  as  follows:  "To  equalize  assess- 
ments." Rev.  St  1TK)1,  par.  973,  subd.  14. 
"Sold  board  shall  have  power  to  determine 
whether  the  assessed  value  of  any  property  is 
too  small  or  too  large,  and  It  may  change  and 
correct  any  valuation,  either  by  adding  thereto 
'  or  by  deducting  therefrom.  If,  in  its  judgment 
from  the  information  then  possessed  by  it,  the 
value  fixed  in  the  assessment  roii  is  too 
small  or  too  large,  whether  such  value  was 
fixed  by  the  owner  or  by  the  assessor;  and 
if  the  board  shall  believe  It  to  be  right  to 
add  to  the  assessed  value  of  any  property, 
it  shall  cause  this  fact  to  be  Inserted  in  the 
advertised  notice  hereinafter  provided  to  l>e 
given;  but  no  assessment  can  be  raised  by 
tbe  board  unless  it  is  included  in  such  ad- 
vertised notice."  Rev.  St  1901,  par.  3868. 
Thus  it  is  perceived  that  the  county  assess- 
ors and  the  boards  of  supervisors  concern 
themselves  with  tbe  assessments  to  individual 
taxpayers.  When  the  assessors  and  super- 
visors have  performed  their  duties,  tbe  clerks 
of  tbe  boards  of  supervisors  must  make  al>- 
Btracts  of  the  assessment  rolls,  showing  tbe 
quantity  of  the  various  kinds  of  property 
by  classes,  and  tbe  total  assessed  valuation 
of  each  class,  in  their  respective  counties, 
and  transmit  the  same  to  the  territorial  board 
et  equalization.  Rev.  St  1301,  par.  3877. 
By  this  paragraph,  tbe  territorial  board  of 
equalization  is  authorized  to  diminish  or 
add  to  the  list  of  classes  of  property  therein 
provided,  and  to  require  such  diCterent  or 
further  matters  to  be  returned  as  it  may 
deem  advisable.  By  paragraph  3879,  this 
board  Is  required  to  "examine  the  various 
assessments,  so  far  as  regards  the  territorial 
tax,  and  equalize  the  rate  of  assessment  In 
the  various  counties  whenever  they  are  satis- 
fied that  the  scale  of  valuation  has  not  been 
adjusted  with  reasonable  uniformity  by  the 
different  assessors  and  [county]  boards  of 


equalization."  Paragraph  3880  provides: 
"The  said  boards  shall  ascertain  whether  the 
valuation  of  property  In  each  county  bears 
a  fair  relation  or  proportion  to  tbe  valua- 
tion in  all  the  counties  of  the  territory,  iiud 
on  such  examination,  they  may  increase  or 
diminish  the  valuation  of  property  in  any 
of  tbe  counties,  as  much  as  in  their  judg- 
ment may  be  necessary  to  produce  a  just 
relation  between  all  the  valuations  of  prop- 
erty in  tbe  territory."  Tbe  extent  of  this 
power  seems  to  us  so  clear  and  unequivocal 
as  to  require  but  little  interpretation.  Ari- 
zona has  13  counties.  If,  in  the  Judgment  of 
the  board  of  equalization,  the  assessed  valua- 
tion of  property  In  one  of  these  13  counties 
does  not  bear  a  fair  relation  or  proportion 
to  tbe  valuation  in  the  other  12  counties. 
If  the  valuation  in  tbe  12  counties  is  a  cor- 
rect one,  and  if  the  valuation  in  tbe  one  coun- 
ty is  in  unfair  relation  or  proportion,  by  rea- 
son of  its  being  too  low,  is  it  inferable,  or 
even  reasonably  arguable,  from  the  provisions 
of  these  statutes,  that  the  board  cannot 
raise  the  valuation  of  property  In  the  one 
county  to  such  rate  as  to  produce  a  just 
relation  between  all  the  valuations  of  prop- 
erty In  the  territory,  because  thereby  the 
aggregate  valuation  of  all  property  in  tbe 
territory  is  Increased?  It  seems  to  us  clear 
from  the  language  of  the  statute,  in  tbe 
portion  quoted,  that  the  board  of  equaliza- 
tion has  the  power,  and  It  is  Its  duty,  to 
Increase  or  diminish  valuations  of  property 
In  any  county  without  reference  to  the  ques- 
tion wiietber  thereby  the  total  valuation  of 
all  property  in  the  territory  Is  increased  or 
diminished.  To  limit  this  construction,  how- 
ever, the  Legislature  added  to  this  para- 
graph the  provision:  "But  In  no  instance 
shall  they  reduce  the  aggregate  valuation 
of  all  the  counties  below  the  aggregate  valua- 
tion as  determined  by  the  boards  of  super- 
visors of  the  several  counties."  This  limita- 
tion certainly  does  not  imply  that  the  board 
may  not  raise  such  aggregate  valuation,  but, 
rather,  strongly  implies  the  contrary. 

In  opposition  to  this  view,  we  are  cited  to 
a  number  of  decisions,  distinguishable.  In  the 
main,  in  tbe  terms  of  the  statutes  interpreted. 
A  case  not  thus  to  be  distinguished  is  that 
of  Poe  v.  Howell  (N.  M.)  67  Pac.  62.  This  is' 
not  a  decision  of  an  appellate,  but  of  a  nisi 
prius  court,  and  has,  therefore,  less  weight 
as  authority.  An  examination  of  tbe  case 
discloses  that  the  territorial  board  of  equali- 
zation of  New  Mexico  had  "increased  the 
value  of  improved  real  estate  and  all  stocks 
of  merchandise  in  Incorporated  villages, 
towns,  and  cities,  10  per  cent,  and  all  stocks 
of  merchandise  outside  of  Incorporated  vil- 
lages, towns,  and  cities,  15  per  cent  of  the 
said  valuation  thereof,  as  fixed  and  returned 
by  tbe  several  county  assessors,"  In  ecery 
county  In  the  territory.  The  New  Mexico 
statute  gave  this  board  power  "to  adjust 
and  equalize  the  assessment  roll  by  raising 
or  lowering  the  values  thereof,  so  that  the 
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same  shall  be  of  unifonu  value  tbrongbont 
the  territory."  A  horizontal  raise  In  the 
same  percentage  of  all  property  In  the  same 
class,  In  all  counties,  left  the  property,  as 
regards  uniformity  of  assessment,  precisely 
as  It  was  before  the  raise.  Therefore,  tbe 
facts  before  the  district  court  In  that  case 
were  In  nowise  similar  to  the  facts  before 
us.  In  many  expressions  in  the  opinion  of 
the  district  judge,  not  necessary  to  his  con- 
clusion in  the  case,  we  do  not  concur.  The 
opinions  of  the  Supreme  Court  of  Montana, 
in  the  two  cases  of  State  v.  State  Board, 
46  Pac.  2C6,  and  State  v.  Fortune,  60  Pac. 
1080,  from  which  we  have  already  quoted, 
are  cited  by  petitioner,  but  are  inapplicable 
for  the  same  reason  that  People  v.  Lothrop, 
hereinbefore  considered  at  much  length,  Is 
not  applicable. '  The  Montana  cases  rest  upon 
the  Colorado  case.  The  territorial  board  of 
equalization  of  Arizona  did  not  exceed  its 
jurisdiction,  by  reason  of  the  fact  that  the 
efTect  of  its  action  is  to  increase  the  aggre-. 
gate  valuation  of  all  the  property  In  the 
territory. 

The  second  contention  Is  that  the  board 
of  equalization  exceeded  its  jurisdiction  by 
Increasing  the  assessments  upon  certain 
classes  of  property  within  the  various  coun- 
ties. It  is  Insisted  that  the  board  must  act 
upon  the  aggregate  valuation  of  all  property 
in  each  county  as  a  whole ;  that  It  must  be 
assumed  that  the  taxes  have  been  equitably 
and  uniformly  levied  among  the  various  tax- 
payers within  the  county,  and  among  the 
various  classes  of  property  in  the  county. 
This  Is  a  very  plausible  theory,  but  overloolcs 
that  very  weakness  of  human  nature  which 
our  tax  system,  with  its  various  devices  look- 
ing toward  the  procuring  of  uniformity,  ex- 
pressly recognizes.  The  functions  of  the 
county  boards  of  supervisors,  as  county 
t>oard8  of  equalization,  are  based  upon  the 
recognized  fact  that  county  assessors  cannot 
be  relied  upon  invariably  to  assess  Individual 
taxpayers  with  uniformity.  The  appeal  pro- 
vided for  from  the  county  boards  of  equali- 
zation to  the  district  court  discloses  the 
knowledge  of  the  legislative  mind  that  the 
county  boards  of  equalization  may  do  In- 
justice In  their  assessments  upon  individual 
taxpayers.  The  direction  to  the  territorial 
board  of  equalization  to  ascertain  whether 
the  valuation  of  property  in  the  county  bears 
a  fair  relation  to  the  valuation  in  all  other 
counties  in  the  territory,  discloses  a  like 
knowledge  that  there  may  be  an  unfair  re- 
lation which  some  functionary  should  attempt 
to  rectify.  Finally,  when  all  the  machinery 
of  the  law  has  been  called  Into  operation, 
the  result  is  far  from  uniformity  of  taxation, 
either  as  among  the  counties,  among  the 
classes  of  property,  or  among  the  Individual 
taxpayers.  The  Legislature  seem  to  us  to 
have  recognized  that,  due  to  local  conditions, 
cattle  might  be  assessed  In  one  county  at 
|3  per  head,  and  might  be  assessed  In  another 
county  $10  per  head,  and  yet  be  of  the  same 


actual  value  In  each  county.  If  in  Cochise 
county  all  property,  except  cattle,  should 
be  assessed  at  the  same  relative  valuation 
as  In  other  counties,  and  cattle  should  be 
assessed  at  but  one-half  of  their  true  relative 
valuation,  Cochise  county  would,  unless  some 
remedy  were  applied,  bear  a  less  share  of  the 
territorial  taxes  than  It  ought.  Under  the 
contention  of  petitioners,  a  raise  In  the 
assessed  valuation  of  all  the  property  In 
Cochise  county  must  be  made,  which  would 
thus  result  in  Imposing  upon  all  property 
owners  of  that  county  except  cattle  owners 
the  payment  of  taxes  above  their  fair  pro- 
portion, and  the  payment  of  taxes  on  an 
assessed  valuation  higher  than  the  valua- 
tion on  the  same  property  In  all  other  coun- 
ties of  the  territory.  The  Supreme  Court 
of  New  Mexico  had  recently  before  It  this 
question,  in  the  case  of  the  Territory  v.  Bank. 
65  Pac.  173.  In  an  opinion  which  we  think 
well  reasoned  and  well  expressed,  the  evil 
of  such  a  construction  as  contended  for  by 
petitioners,  and  the  somidness  of  a  contrary 
construction  are  pointed  out  by  the  court 
In  that  case.  We  do  not  overlook  the  de- 
cisions In  numerous  cases  cited  to  us  holding 
that  similar  boards  may  not  lawfully  raise 
or  diminish  valuations  by  classes  of  property. 
We  have  examined  those  cases,  but  find  that 
they  construe  statutes  differing  so  widely 
from  ours  that  they  afford  us  but  little  old 
In  the  interpretation  of  our  statutes.  We 
think  a  fair  and  reasonable  Interpretation 
of  our  statutes  discloses  the  intention  of  the 
Legislature  to  confer  upon  the  territorial 
board  of  equalization,  for  the  purpose  of  pro- 
ducing a  just  relation  among  all  the  valua- 
tions of  property  In  the  territory,  so  far  as 
regards  the  territorial  tax,  the  power  to  In- 
crease or  diminish  the  valuation  of  property 
in  any  county  by  classes.  At  mos^  It  can  be 
urged  only  tbat,  from  the  language  used, 
a  doubt  exists  as  to  such  Intention.  Were 
such  doubt  well  founded,  we  should  feel  con- 
strained to  follow  the  long-continued  In-  - 
terpretatlon  given  by  the  territorial  board 
of  equalization  to  the  statutes  In  harmony 
with  this  view.  For  18  years,  ever  since 
its  creation,  that  board,  without  question 
from  any  source,  and  upon  the  advice  of 
numerous  Attorneys  General,  has  raised  and 
lowered  valuations  of  property  within  the 
several  counties  of  this  territory,  by  classes. 
This  court  will  take  judicial  notice  of  this 
practical  construction.  Bloxham  v.  Consum- 
ers' E^lectric  R.  R.  Co.,  36  Fla.  619,  18 
South.  444,  29  L.  R.  A.  507.  51  Am.  St.  Rep. 
44.  We  are  not  bound  to  be  Ignorant  of  tbat 
which  every  intelligent  taxpayer  in  Arizona 
knows.  State  v.  Kelly  (Kan.)  81  Pac.  450. 
This  construction  of  these  statutes  by  the 
board  on  whom  was  imposed  the  duty  of  exe- 
cuting them,  would  resolve  such  a  doubt  in 
favor  of  that  construction.  U.  S.  v.  FInnell, 
185  U.  S.  236,  22  Sup.  Ct.  633,  46  L.  Ed.  890: 
Scbell  V.  Fauche,  138  U.  S.  502,  11  Sup.  Gt 
S76,  84  L.  Kd.  1040;   U.  8.  T.  Alabama,  G. 
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S.  R.  Co.,  142  U.  S.  615,  12  Sup,  Ct  306, 
35  L.  Ed.  1134;  U.  S.  v.  PhilbricU,  120  U.  S. 
52.  7  Sup.  Ct.  413.  30  L.  Ed.  559.  In  con- 
sti-uiug  llie  Intent  of  the  Legislature,  It  Is 
a  siguifleant  fact  that  with  such  long-con- 
tinued construction  by  such  offlcials  before 
it,  tlie  Legislature,  In  Its  revision  of  the  law 
In  1901,  re-enacted  the  provisions  without 
substantial  change.  In  argiunent,  it  was  con: 
tended  that,  assuming  that  the  territorial 
board  of  equalization.  In  equalizing  the  rate 
of  iissessuient  in  the  various  counties,  Is  not 
restricted  to  an  increase  or  decrease  of  the 
suui  of  the  valuations  of  property  In  each 
county,  but  may  equalize  valuations  by  class- 
es of  property,  nevertheless,  the  Board  is 
confined  to  the  classifications  made  -by  para- 
graph 3877 ;  that  the  provision  in  said  para- 
graph that  the  territorial  board  of  equali- 
zation may  diminish  or  add  to  the  list  given, 
and  may.  in  its  discretion,  require  dlfiFerent 
or  further  matters  to  be  returhed,  must  be 
construed  as  applying  to  property  which  does 
not  fall  within  any  class  specifically  men- 
tioned. This  contention  Is  especially  urged 
with  respect  to  any  subclasslflcation  of  lands, 
for  the  reason  that,  by  paragraph  3849,  the 
owner  of  land,  except  town  or  city  lots,  is 
required.  In  returning  bis  list  of  property, 
to  describe  the  same  by  section  or  part  of 
section,  township,  and  range,  and  where  such 
part  of  section  is  not  a  legal  subdivision. 
or  Is  nnsnrveyed,  by  some  other  description 
sufflclcnt  to  identify  It ;  and  that  it  Is  further 
provided  by  paragraph  38C1  that  the  assessor. 
In  preparing  the  tax  list  or  assessment  roll, 
shall  put  down  therein  all  real  estate  tax- 
able to  each  inhabitant,  firm,  Incorporated 
company,  or  association,  described  by  metes 
and  bounds,  or  by  common  designation  or 
name;  If  situated  within  the  limits  of  any 
dty  or  Incorporated  town,  describing  by  lots 
or  fractions  of  lots;  if  situated  without 
such  limits,  giving  the  number  of  acres  as 
nearly  as  can  conveniently  be  ascertained, 
and  the  location  and  township  where  situ- 
ate. It  was  contended  that  no  authority 
Is  found  In  these  provisions  of  the  revenue 
act  for  the  listing  of  land  in  such  a  way  that 
Its  character  may  be  determined,  either  by 
the  assessing  officers  of  the  county,  or  by  the 
territorial  board  of  equalization,  so  as  to 
permit  of  any  subclasslflcation  for  the  pur- 
pose of  equalization.  Conceding,  for  the  ar- 
gument, that  the  requiring  In  certain  in- 
stances of  a  listing  of  real  estate  by  "some 
description  sutHcient  to  identify  it,"  and  its 
description  "by  common  designation  or 
name,"  does  not  go  so  far  as  to  require  a 
description  from  which  a  subclasslflcation  of 
lands  as  mineral  or  nonmineral  may  be 
made,  certainly  we  see  nothing  to  prohibit 
extending  upon  the  assessment  roll  the 
description  of  land  beyond  that  required  In 
the  statute,  so  as  to  designate  its  particular 
character,  nor  reason  why,  if  such  designa- 
tion appears  to  have  been  made  uniformly 
tbrongbont    the    territory,    a    classiflcatlon 


based  thereon  may  not  be  made  for  the  pur- 
pose of  equalization.  Furthermore,  we  find 
in  the  provisions  of  paragraph  973,  conferring 
upon  the  board  of  supervisors  supervisory 
control  over  assessing  officers,  and  general 
legislative  authority  as  to  matters  within 
their  Jurisdiction,  sulBclent  power  for  them 
to  require  the  assessor  to  note  upon  the 
assessment  roll,  in  which  of  various  ascer- 
tainable classes  each  piece  of  land  falls. 
Patented  mines  are  readily  ascertainable  as 
such.  Such  classification,  in  fact,  depends 
merely  upon  the  description  of  the  land  as 
mineral,  for  by  paragraph  3835,  land  is  de- 
fined as  expressly  excluding  unpatented 
mines. 

Therefore,  we  construe  the  provision  In 
paragraph  3877,  authorizing  the  territorial 
board  of  equalization  to  diminish  or  add  to 
the  ciasslfleations  specifically  mentioned,  as 
conferring  upon  said  board  authority  to  re- 
quire the  county  boards  of  equalization  to 
make  return,  as  a  distinct  class,  of  patented 
mines,  or  of  any  other  subclasslflcation  of 
real  estate  appearing  upon  the  assessment 
rolls.  The  petition  discloses  that  the  terri- 
torial board  of  equalization  treated  patented 
mines  as  a  distinct  class  of  lands.  There- 
fore, we  must  assume,  in  the  absence  of  a 
contrary  averment,  that  the  assessment  rolls 
of  the  various  counties  furnished  the  neces- 
sary information,  in  the  first  instance,  and 
that  the  boards  of  supervisors,  from  the  in- 
formation thus  afforded,  returned  to  the 
territorial  board  patented  mines  as  a  dis- 
tinct class  of  real  estate.  There  was  further 
suggested,  as  an  objection  to  the  action  of 
the  board,  a  matter  which  seems  to  us  not  to 
be  within  the  record  as  made  by  the  appli- 
cation and  demurrer ;  this  is,  that  the  board 
seejks  to  require  the  county  officers  to  adopt 
for  the  purposes  of  county  taxes  the  changes 
in  valuations  made  by  it.  It  may  be  said 
to  appear  Inferentially  in  the  application  that 
the  county  of  Cochise  Is  proposing  to  collect 
county  taxes  upon  the  valuations  as  raised 
by  the  territorial  board  of  equalization.  Be 
this  as  it  may,  the  sole  question  before  us 
is  whether  the  territorial  board  exceeded  Its 
Jurisdiction,  and  not  whether  some  other 
board  or  ofBcer  Is  unlawfully  extending  the 
lawful  order  of  that  board.  It  does  not 
appear,  even  Inferentially,  that  the  territo- 
rial board  has  undertaken  to  make  a  change 
in  valuations  for  any  other  purpose  than. 
In  the  language  of  the  statute,  "as  regards 
the  territorial  tax,"  nor  does  it  appear  that 
this  board  has  sought  to  direct  the  carrying 
Into  effect  of  the  changes  made  by  it  for 
any  other  purpose.  By  reason  of  the  scope 
covered  In  argument,  and  the  close  relation 
existing  between  this  case  and  the  manda- 
mus suit  of  the  Territory  of  Arizona  v.  Board 
of  Supervisors  of  Yavapai  County  (presented 
in  oral  argument  with  this  case)  84  Pac.  519, 
it  is  appropriate  to  point  out  that  we  are 
limited  to  determining  the  legal  effect  of 
the  facts  as  presented  In  the  amended  appU- 
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cation.  We  have  to  determine  only  the  ques- 
tion whether  the  territorial  board  of  equali- 
zation has  jurisdiction,  In  the  lawful  exercise 
of  Its  powers  for  the  purpose  of  equalizing 
valuations  In  the  several  counties,  to  raise 
or  diminish  valuations  of  property  by  classes, 
and  whether,  as  an  Incident  to  such  equali- 
zation, it  may  Increase  the  aggregate  of  the 
valuations  of  property  in  the  territory.  The 
record  does  not  present  the  question  raised 
in  the  mandamus  suit,  whether  the  method 
employed  by  the  board  in  the  exercise  of  such 
power  was  legal. 

The  question  as  to  the  lurlsdiction  of  the 
board  we  answer  in  the  affirmative.  The  de- 
murrer to  the  amended  application  for  writ 
of  certiorari  is  sustained,  and  the  writ  here- 
tofore issued  is  quashed. 

KENT,  C.  J.,  and  SLOAN  J.,  concur. 

CAMPBELL,  J.  (dissenting).  I  am  unable 
to  concur  in  that  portion  of  the  opinion  of  the 
majority  of  the  court  which  holds  that  the 
territorial  board  of  equalization  has  power 
to  increase  or  decrease  valuations  of  classes 
of  real  estate,  other  than  by  those  classes 
expressly  recognized  by  the  statutes. 

The  application  for  the  writ  discloses  that 
the  board  added  to  the  assessed  valuation 
of  patented  mines  as  a  distinct  class  of 
property.  Looking  to  the  statutes  to  ascer- 
tain the  classlflcatlons  of  property  recognized 
therein  for  purposes  of  taxation,  we  find, 
first,  the  general  classification  into  real  and 
personal.  Paragraph  3831,  Rev.  St.  1901. 
By  paragraph  3835,  each  of  these  two  general 
classes  is  defined ;  the  term  "real  estate"  be- 
ing declared  "to  mean  and  include  the  owner- 
ship of,  or  claim  to,  or  possession  of,  or  right 
of  possession  to,  any  land  within  the  terri- 
tory" ;  the  term  "personal  property"  to  mean 
and  include  all  property  not  included  in  the 
term  real  estate.  Paragraph  3836  provides: 
"Land,  and  the  Improvements  thereon,  shall 
be  separately  assessed."  By  paragraph  3848 
it  is  made  the  duty  of  every  person  owning 
or  having  the  control  of  taxable  property,  to 
make  a  list  of  the  same,  and  deliver  it  to  the 
assessor.  Paragraph  3849  provides:  "The 
said  list  shall  contain,  first,  his  lands  by  sec- 
tion, or  part  of  section,  township,  and  range, 
and  where  such  part  of  section  is  not  a  legal 
subdivision,  or  Is  unsurveyed,  some  other 
description  sufficient  to  identify  it,  and  bia 
town  lots,  naming  the  town  In  which  they 
are  situated,  and  their  proper  description  by 
number  of  lot  or  block,  or  otherwise,  accord- 
ing to  the  system  of  numbering  in  the  town ; 
second,  the  improvements  on  all  such  land 
and  town  lots;  third,  his  personal  property 
of  every  description,  or  property  held  by  him 
or  under  his  control  as  an  agent,  or  In  any 
fiduciary  capacity."  Paragraph  3861  makes 
It  the  duty  of  the  assessor  to  prepare  an 
assessment  roll,  and  prescribes  what  It  shall 
contain :  He  must  set  down  In  a  separate 
column  "all  real  estate  taxable  to  each  Inhab- 


itant, firm.  Incorporated  company,  or  associ- 
ation, described  by  metes  and  bounds,  or  by 
common  designation  or  name,  if  situate  with- 
in the  limits  of  any  city  or  any  incorporated 
town,  describing  by  lots  or  fractions  of  lots; 
If  without  said  limits,  giving  the  number  of 
acres  as  nearly  as  can  conveniently  be  ascer- 
tained, and  the  location  and  township  where 
situate;  all  Improvements  upon  public  lands, 
describing  as  nearly  as  possible  the  location 
of  such  Improvements."  Thus,  we  find  that 
the  Legislature  has  classified  real  estate  for 
the  purposes  of  taxation,  as  follows:  Town 
or  city  lots.  Improvements  -thereon,  land  out- 
side of  towns  and  cities,  improvements  there- 
on. Improvements  on  public  lands;  and  no- 
where in  the  statutes  are  taxpayers,  assess- 
ors, or  boards  of  supervisors  required,  either 
in  express  terms,  or,  as  I  can  perceive,  by 
reasonable  inference,  to  make  or  to  enter  upon 
the  assessment  rolls  further  or  different 
classlficatlona  Their  full  statutory  duty  Is 
performed  when  they  have  placed  upon  the 
roll  real  estate  and  valuations,  classified  as 
the  statute  directs.  For  the  use  of  the  terri- 
torial board  of  equalization,  the  clerks  of 
the  county  boards  of  equalization  are  re- 
quired by  paragraph  3877,  each  to  "make  an 
abstract  containing  the  whole  number  of 
acres  of  land,  other  than  town  or  city  lots, 
listed  in  the  county,  and  the  valuation  there- 
of, and  the  value  of  the  improvements  there- 
on :  the  total  valuation  of  town  or  city  lots, 
and  the  value  of  the  Improvements  thereon ; 
the  whole  number  of  miles  of  railroad  within 
the  county,  and  the  value  thereof;  and  the 
whole  number  of  horses,  asses,  cattle,  sheep, 
swine,  and  goats,  with  their  respective  total 
values ;  "the  gross  amount  of  all  other  proper- 
ty." And  by  the  same  paragraph  it  is  pro- 
vided :  "But  the  territorial  board  of  equaliza- 
tion is  authorized  to  diminish  or  add  to  the 
above  list,  and  to  require  such  different  or 
further  matters  to  be  returned  as  it  may  deem 
advisable."  It  will  be  observed  that  para- 
graph 3877  preserves  the  classification  of 
real  estate  heretofore  Indicated. 

The  majority  of  the  court  seem  to  rest  the 
power  of  the  territorial  board  to  increase  or 
decrease  valuations'  by  sut>classes  of  real  es- 
tate, upon  two  propositions:  First  That 
there  is  no  prohibition  upon  the  assessors 
extending  upon  the  rolls  the  description  of 
land  beyond  that  required  in  the  statute,  so 
as  to  designate  Its  particular  character ;  and, 
therefore,  having  done  so,  the  board  may 
act  upon  such  subclassiflcatlons.  Second. 
They  find  authority  in  paragraph  973  for  the 
boards  of  supervisors  to  require  assessors 
to  subclassify  real  estate  upon  the  rolls,  and 
In  par.ngrapb  3877,  power  In  the  territorial 
board  to  require  the  county  boards  to  make 
return  as  a  distinct  class,  of  any  subclasRlfi- 
cation  appearing  upon  the  assessment  rolls. 
I  can  see  no  force  in  the  first  contention.  It 
Is  leaving  to  the  various  assessors  to  say  upon 
what  subclasplfications  the  territorial  board 
shall  act    Next  year  they  may  choose  to  do 
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only  what  the  law  requires  of  them;  place 
upon  the  assessment  rolls  lands  outside  of 
cities  and  towns  by  acres,  without  reference 
•to  whether  they  are  cultivated  or  grazing, 
mineral  or  nonmlneral.  The  clerks  of  county 
boards  of  equalization  can  only  abstract  what 
the  rolls  contain.  Therefore,  the  territorial 
board  cannot,  under  such  conditions,  Icnow 
from  the  abstracts  that  there  are  any  mineral 
lands  in  the  territory.  I  thinlc  I  may  without 
Impropriety  use  for  purposes  of  Illustration 
an  allegation  appearing  In  the  petitions  for 
writs  of  mandamus  now  pending  in  this 
court,  Involving  the  proceedings  of  the  terri- 
torial board.  It' appears  that  for  the  year 
1905  but  two  of  the  assessors  of  the  various 
counties  placed  upon  the  assessment  rolls, 
as  a  separate  class,  improvements  upon  pat- 
ented mines.  It  Is  a  notorious  fact  that  such 
improvements  exist  in  nearly,  it  not  all  of 
the  counties  of  the  territory — a  fact  that  is 
probably  within  the  personal  knowledge  of 
every  member  of  the  board  of  equalization; 
yet  the  assessors  were  clearly  within  the  law 
In  returning  them  simply  as  Improvements 
upon  land,  and  the  board  prevented  from 
equalizing  such  assessments  In  the  various 
counties. 

Conceding,  as  fouAd  by  the  majority  of  the 
court,  that  the  supervisors  may  require  the 
assessors  particularly  to  describe  upon  the 
rolls  the  character  of  lands^  it  would  seem  to 
be  a  discretionary  power.  It  is  reading  too 
much  Into  the  statute,  to  say  that  paragraph 
3877  gives  the  territorial  board  supervisory 
power  over  the  county  boards  In  the  exercise 
of  their  duties  regarding  the  preparation 
of  tax  rolls.  I  construe  the  provision,  "but 
the  territorial  board  of  equalization  is  author- 
ized to  diminish  or  add  to  the  above  list,  and 
to  require  such  different  or  further  matters 
to  be  returned  as  It  may  deem  advisable," 
to  empower  the  board  only  to  require  the 
clerk  of  the  county  board  to  abstract  by  class- 
es the  property  included  within  "the  gross 
amount  of  all  other  property."  I  do  not 
understand  the  majority  opinion  to  hold  that 
the  territorial  board  may  require  the  county 
boards  to  require  assessors  to  so  describe 
lands  upon  the  assessment  rolls  that  they 
may  be  subclasslfied,  but  onjy  to  hold  that 
the  assessors  having  so  described  It,  the 
territorial  board  may  require  the  county 
boards  to  abstract  the  Information  the  rolls 
contain.  This  leaves  the  territorial  board 
without  power  to  cause  the  information  to 
be.  placed  upon  the  rolls,  should  the  boards 
of  supervisors  not  choose  so  to  direct  the 
assessors.  What  we  are  seeking  is  the  true 
Intent  and  meaning  of  the  Legislature,  and 
surely  It  can  not  be  said  that  the  Legislature 
meant  to  leave  the  territorial  board,  in  the 
exercise  of  such  important  powers,  dependent 
upon  the  will  of  the  various  boards  of  super- 
visors. The  power  to  classify  personal 
property,  to  some  extent.  Is  expressly  given. 
The  owner  of  taxable  personalty  is  required 
to  describe  It  to  the  assessor ;  and,  from  the 


provisions  of  paragraph  8877,  the  duty  of 
the  assessor  to  describe  it  on  the  assessment 
roll  by  classes  Is  clearly  inferable.  It  may 
be  doubted,  however,  whether  he  Is  required 
to  subclassify,  for  Instance,  horses,  as  work, 
saddle,  and  range.  Upon  this  I  do  not  think 
It  necessary  to  express  an  opinion. 

For  the  reasons  indicated,  I  am  of  the 
opinion  that  the  demurrer  to  the  application 
should  be  overruled. 

DOAN,  J.  I  am  unable  to  concur  with  my 
associates  In  the  Interpretation  given  the 
statutes  in  this  case.  I  think  the  writ  was 
properly  issued,  and  the  demurrer  should  be 
overruled.  I  agree  substantially  with  the 
views  expressed  by  Mr.  Justice  CAMPBELL 
herein. 


(9  Ariz.  406) 

TERRITORY  v.  BOARD  OF  SUP'RS  OF 
YAVAPAI  COUNTY  et  ai. 

(Supreme  Court  of  Arizona.    Jan.  ?0,  1906.) 

1.  MANnAMUS—Gf BOUNDS  OF  WbIT— PEBFOBM- 
ANCG  OF  LEOAL  DUTIES. 

The  office  of  a  writ  of  mandamus  is  not  to 
create  duties,  but  to  require  the  performance  of 
duties  already  existing,  tlie  means  of  dis- 
cliarging  wliicb  are  prescribed  by  law,  and  a 
writ  will  not  lie  to  compel  county  officers  to 
perform  an  act,  which  they  are  not  autliorized 
or  required  to  do  by  some  plain  provision  of 
the  law. 

[Ed.  Note.— For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Mandamus,  §§  40,  41.] 

2.  Taxation  —  Tebbitorial  Tax  —  Exteicsion 
ON  Tax  Uoli- 

Rev.  St.  1901,  par.  3881,  requires  the  terri- 
torial auditor  to  transmit  to  tlie  several  boards 
of  supervisors  a  statement  of  tlie  changes  made 
in  assessments  by  the  territorial  board  of  e<iu.il- 
ization,  and  the  rate  of  tax  which  is  to  be 
levied  and  collected  within  the  counties  for  ter- 
ritorial purposes.  Paragraph  3SS2  provides 
that  there  sliall  be  made  up  and  delivered  to 
tlie  tax  collector  a  duplicate  assessment  roil, 
which  shall  Contain,  carried  out  in  separate 
money  columns,  the  territorial,  county,  and 
other  taxes,  and  totals  of  taxes  assessed  to 
each  person.  II eld,  that  it  is  the  duty  of  the 
county  board  of  supervisors  upon  receiving  a 
statement  from  the  territorial  auditor  of  the 
changes  made  in  assessments,  to  have  noted  up- 
on the  assessment  roll,  computed  and  carried  out 
in  the  proper  column,  the  territorial  tax  at  the 
prescribed  rate  with  any  additions  made  there- 
to by  the  territorial  board  of  equalization,  al- 
though paragraph  3884,  prescribing  the  form 
for  the  duplicate  assessment  roll,  omits  any 
reference  to  a  column  for  the  territorial  tax. 

3.  Same— Change  in  Assessment— Notation 
ON  Assessment  Roll. 

Under  Rev.  St.  1901,  par.  973,  empowering 
county  lx)ards  of  supervisors  to  supervise  the 
official  conduct  of  countv  officers  charged  with 
assessing  and  collecting  the  public  revenues,  and 
giving  such  boards  jurisdiction  to  do  all  things, 
which  may  be  necessary  to  fully  discharge  all 
duties  of  the  chief  legislative  authority  of 
the  county  government,  the  board  of  super- 
visors may  require  the  tax  collector  to  note  up- 
on the  duplicate  assessment  roll  such  changes 
in  the  assessment  as  may  have  been  ordered  by 
the  territorial  board  of  equalization,  and  which 
may  not  have  been  noted  thereon  by  the  board 
of  supervisors  on  or  before  the  delivery  of  the 
same  to  the  tax  collector. 
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4,  Same— Tebbitobiai.   Boabs   or   Equauza- 

TION— STANDABD  of  VALUATION. 

The  territorial  board  of  equalization  hav- 
ing no  power  to  make  an  original  assessment  of 
property  other  than  railroads,  and  being  re- 
stricted in  authority  to  the  equalization  of  as- 
sessments, so  as  to  secure  reasonable  uniformity 
of  valuation  throughout  the  territory,  must  find 
the  proper  scale  of  valuation  from  the  assess- 
ment rolls  of  the  various  counties,  either  by 
adopting  the  average  assessment  as  ascertained 
therefrom,  or  by  adopting  the  valuation  alrealy 
fixed  in  one  or  more  of  the  various  counties, 
and,  having  thus  fixed  a  standard  of  valuation 
as  to  each  class  of  property,  must  anply  such 
standard  uniformly  to  each  county  by  raising 
the  assessments,  which  fall  below  the  standard, 
and  by  lowering  the  assessments  in  excess 
thereof. 

Petition  by  the  territory  for  a  writ  of 
maudamus  against  the  board  of  supervisors 
of-  Yavapai  county  and  another.  On  de- 
murrer to  the  petition.    Demurrer  sustained. 

E.  S.  Clark,  Atty.  Gen.,  for  the  Territory. 
E.  E.  Elllnwood,  Herring  &  Sorin,  and  C.  L. 
Rawlins,  for  defendants. 

SLOAN,  J.  The  territory,  by  and  at  the 
relation  of  the  Attorney  General,  has  filed 
its  petition  in  this  court,  praying  for  a 
writ  of  mandamus  to  issue  against  the 
board  of  supervisors  of  Yavapai  county,  and 
its  clerk,  to  require  them  to  add  to  and, 
carry  out  upon  the  assessment  roll  of  said 
county  certain  increased  valuations  ordered 
by  the  territorial  board  of  equalization  to  be 
placed  upon  said  assessment  roll,  and  to 
compute  and  carry  out  thereon  the  territorial 
tax  fixed  by  the  order  of  said  territorlW 
board   of   equalization. 

The  petition  alleges  that  said  territorial 
board  of  equalization,  pursuant  to  law,  met 
at  the  office  of  the  Territorial  Auditor  of 
the  territory,  on  the  4th  day  of  August,  1905, 
and  continued  In  session  until  the  17tb  day 
of  August,  1905;  that  at  said  session  said 
board  examined  the  various  assessments  and 
abstracts  of  assessment  rolls,  which  had 
therefore  been  returned  by  the  various  coun- 
ties asrequlred  by  law;  that  by  an  examination 
made  of  the  various  assessment  rolls  and 
abstracts  so  returned,  the  said  board,  at  said 
session,  ascertained  that  the  scale  of  Valu- 
ations had  not  been  adjusted  with  reasonable 
uniformity  by  the  various  assessors  and  coun- 
ty boards  of  equalization  for  the  year  1903, 
and  further  found  specifically  the  percentages 
of  the  actual  cash  value  of  the  various 
classes  of  property  returned,  as  shown  by 
said  abstracts.  These  percentages  are  set 
fortli  in  a  table  incorporated  Into  the 
petition.  The  petition  further  alleges  that 
the  valuation  of  certain  property,  as  shown 
by  said  returns,  did  not,  in  the  Judgment  of 
the  board,  bear  a  Just  relation  to  all  other 
valuations  of  property  In  the  territory,  and 
that,  therefore,  it  became  and  was  nec- 
essary, in  the  Judgment  of  the  board,  to 
increase  the  valuations  of  certain  property 
appearing  upon  said  abstracts,  in  order  to 
equalize  the  same,  and  to  produce  a  Just 


relation  between  all  the  valuations  of  prop- 
erty In  the  territory;  that  pursuant  to 
said  finding,  the  board  determined  the  per- 
centages of  said  increase  that  should  he 
made  upon  the  assessment  rolls  of  the  various 
coimties  upon  the  following  classes  of  prop- 
erty :  Patented  mines.  Improvements  on  patent- 
ed mines,  milch  cows,  mules,  saddle  horses,  work 
horses,  range  horses,  town  and  city  lots. 
That  as  to  the  first  class  of  property,  to  wit, 
patented  mines,  the  territorial  board  had, 
at  a  meeting  held  prior  to  August.  1003, 
required  the  same  to  be  added  to  the  classiS- 
cation  of  property  prescribed  by  the  statute; 
that  pursuant  to  said  finding  and  order,  the 
said  board,  on  the  ITth  day  of  August, 
1903,  further  ordered  that  the  percentages 
of  increase  found  necessary  to  be  added  upon 
certain  of  these  classes,  which  were  found 
not  to  bear  a  fair  relation  or  proportion 
to  the  valuation  In  other  counties  In  the 
territory,  be  added  to  the  assessed  valua- 
tion of  such  property  In  Yavapai  county; 
that  each  of  said  classes  so  ord.-red  to  be 
raised  as  aforesaid  Is  a  class  of  property 
appearing  and  assessed  as  such  class  on  the 
assessment  roll  of  said  county  for  the  year 
1905,  and  for  many  years  prior  thereto; 
that  in  making  and  ordering  the  said  in- 
creases, the  said  board  increased  the  valu- 
ation of  said  property  in  said  county  as 
much,  and  no  more  than  in  Its  Judgment 
was  necessary  to  produce  a  Just  relation 
between  all  the  valuations  of  property  In 
the  territory,  and  that  the  increases  so 
made  and  ordered  were  each  and  all  found 
to  be  Just  and  necessary  for  the  purpose  afore- 
said by  said  board;  that  the  property  Included 
In  the  several  classes,  the  valuation  ot 
which  was  increased  as  aforesaid,  was  not 
thereby  raised  beyond  its  full  cash  value. 

It  is  further  set  forth  in  the  petition  that 
since  and  Including  the  year  1887,  the  ter- 
ritorial board  of  equalization  has  raised 
the  valuation  of  classes  of  property  sub- 
stantially in  manner  and  form  as  It  did  for 
the  year  1905,  and  has  in  each  of  said  years 
thereby  raised  the  aggregate  valuation  of  ail 
the  property  of  the  territory  as  returned  by 
the  assessors  and  supervisors  of  the  several 
counties;  that  since  said  year  it  has  been 
and  become  the  settled  practice  and  usage 
of  said  board  to  raise  valuations  by  classes, 
and  thereby  to  raise  the  aggregate  valuation 
of  all  the  property  of  all  the  counties  of 
the  territory;  which  practice  and  usage 
have  been  absented  to,  acquiesced  In  and 
carried  Into  effect  by  the  county  and  terri- 
torial officers  charged  with  any  duty  in 
that  regard.  It  Is  further  alleged  that  there- 
after, and  before  the  fourth  Monday  In  August, 
19C6,  the  Territorial  Auditor  duly  transmit- 
ted to  the  board  of  supervisors  of  Yavapai 
county,  and  the  clerk  of  said  board,  a  state- 
ment of  the  changes  which  had  been  made 
in  the  assessment  by  said  board  of  equali- 
zation, and  the  rate  of  tax  to  be  levied  and 
collected  within  said  county  for  territorial 
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pnrposps;  which  said  etatement  was  duly  i 
received  by  said  board  of  supervisors,  and  I 
by  its  clerk  on  or  before  tbo  said  fourth  Mon-  | 
day  In  August,  1905;  that  it  became  there-  I 
by  and  was  the  duty  of  said  board  of  r 
supervisors,  and  of  its  clerk,  to  add  to  and  | 
carry  out  upon  the  assessment  roll  of  said 
county  the  changes  so  ordered  by  said  ter- 
ritorial board  of  equalization,  as  shown  In 
said  stnteineut,  and  to  compute  and  carry 
out  in  the  proper  column  on  said  assessment 
roll  the  territorial  tax  upon  the  valuation 
so  increased,  as  aforesaid,  and  as  shown  by 
said  statement,  and  at  the  rate  as  shown 
therein;  but  the  said  board,  and  its  said 
clerk,  wrongfully  and  unlawfully  refused 
and  neglected,  and  still  refuse  and  neglect 
to  add  to  and  carry  out  upon  said  assess- 
ment roll  the  changes  and  increased  valu- 
ations aforesaid,  and  to  compute  and  carry 
out  in  the  proper  column  on  said  roll  the 
territorial  tax  aforesaid  upon  said  valua- 
tions; that  demand  was  made  upon  said 
defendants  to  carry  out  the  said  order  of  said 
board  of  equalization  prior  to  the  commence- 
ment of  the  action.  To  the  petition  the 
defendants  have  demurred,  upon  the  ground 
thai  It  appears  upon  the  face  thereof  that 
the  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  or  to  entitle 
plaintiff  to  the  Issuance  of  said  writ. 

Counsel  for  defendants  in  their  briefs  have 
argued  two  propositions:  First  That  the 
I>etitlon  shows  upon  Its  face  that  the  terri- 
torial l)oard  of  equalization  in 'increasing  the 
aggregate  valuation  of  all  the  property  of 
the  territory,  as  shown  by  the  assessment 
rolls  of  the  various  counties,  and  In  making 
this  Increase  upon  classes  of  property  within 
the  various  counties  affected,  and  not  upon 
the  valuation  of  the  property  of  the  several 
counties  as  entireties,  acted  In  excess  of  Its 
jurisdiction.  Second.  Assuming  that  the 
board  of  equalization  had  power  and  author- 
ity to  increase  valuations  of  classes  of 
property,  and  to  add  to  the  aggregate  valua- 
tion of  all  the  property  of  the  territory, 
there  Is  no  statute  or  law  giving  authority 
to  or  Imposing  the  duty  upon  the  defendants 
to  add  to  and  carry  out  upon  the  assessment 
roll  of  the  county  the  Increased  valuations 
and  changes  made  therein  by  the  territorial 
board  of  equalization. 

In  considering  the  demurrer,  we  will  take 
up  the  latter  proposition  first.  It  Is  true 
as  a  general  proposition,  that  mandamus  will 
not  He  to  compel  county  officers  to  perform 
an  act,  which  they  are  not  authorized  or 
required  to  do  by  some  plain  provision  of 
law,,  and  that  the  office  of  the  writ  is  not  to 
create  duties,  but  to  require  the  performance 
of  duties  already  existing.  Not  only  so,  but 
the  law  must  afford  the  means  by  which 
public  officers  may  discharge  the  duty  which 
the  law  prescribes.  It  Is  contended  that  our 
statutes,  not  only  omit  to  prescribe  as  one 
of  the  duties  of  the  board  of  supervisors  to 
place  upon  the  assessment  roll  the  changes 


made  by  the  territorial  board  of  equaliza- 
tion, and  to  compute  and  carry  out  in  a 
separate  column  the  territorial  tax  thereon, 
but  they  likewise  fail  to  prescribe  the  means 
by  which  the  board  of  supervisors  may 
carry  out  the  order  of  the  territorial  hoard, 
or  cause  the  same  to  be  carried  out,  and  par- 
ticularly after  the  duplicate  assessment  roll 
has  been  made  up  and  turned  over  to  the 
tax  collector  of  the  county.  Paragraph 
3881  of  the  Revised  Statutes  of  1901  provides 
that  "on  or  before  the  fourth  Monday  in 
August  In  each  year  the  Territorial  Auditor 
shall  transmit  to  the  board  of  supervisors 
of  each  county  a  statement  of  the  changes. 
If  any,  which  have  been  made  In  the  assess- 
ment by  the  territorial  board  of  equaliza- 
tion, and  the  rote  of  tax  which  is  to  be  levied 
and  collected  within  said  county  for  terri- 
torial purposes;  but  If.  for  any  .reason,  the 
said  board  fails  to  sit,  or  the  board  of  super- 
visors fail  to  receive  the  statement  of  the 
rate  of  tax  ordered  by  said  board  of  equali- 
zation, the  rate  of  thirty-five  cents  shall  be 
deemed  to  be  levied,  and  the  board  of  super- 
visors of  each  county.  In  making  up  the  tax 
list  required  by  this  title,' shall  compute  and 
carry  out  In  the  proper  column  a  territorial 
tax  at  the  rate  aforesaid."  Paragraph  3882 
provides  that  on  or  before  the  third  Monday 
In  September  there  shall  be  made  up  and 
delivered  to  the  tax  collector  the  "duplicate 
assessment  roll,"  which  shall  contain,  carried 
out  in  separate  money  columns,  the  territor- 
ial, county,  and  other  taxes,  and  totals  of 
taxes  assessed  to  each  person  or  name.  Tak- 
ing these  two  provisions  of  the  statute  to- 
gether, it  is  plainly  the  duty  of  the  board 
of  supervisors,  upon  receiving  a  statement 
from  the  Territorial  Auditor  of  the  changes 
which  have  been  made  In  the  assessment, 
to  have  noted  upon  the  assessment  roll  and 
computed  and  carried  out  In  a  proper  column 
the  territorial  tax  at  the  rate  fixed,  upon  thie 
property  assessed,  with  any  additions  made 
thereto  by  the  territorial  board  of  equaliza- 
tion. 

It  is  true  that  the  form  prescribed  for  the 
duplicate  assessment  roll  by  paragraph  3884 
omits  any  reference  to  such  a  column  as  is 
provided  for  by  paragraph  3881.  It  will  be 
noted,  however,  that  paragraph  3884  Is  di- 
rectory In  Its  terms,  and.  In  the  light  of  the 
preceding  paragraphs,  must  be  regarded  as 
simply  Indicating  the  form  of  the  roll,  rather 
than  Its  contents.  It  will  also  be  observed 
that  ample  time  is  afforded  the  board  of 
supervisors  after  the  transmission  to  it  by 
the  Territorial  Auditor  of  the  statement  of 
the  changes  which  have  been  made  by  the 
territorial  board  of  equalization,  and  the  rate 
of  tax  fixed,  before  the  duplicate  assessment 
roll  is  made  up  and  turned  over  to  the  tax 
collector,  for  such  changes  to  be  noted  upon 
the  assessment  roll;  nor  do  .we  think  the 
.power  of  the  board  of  supervisors  to  cause 
said  changes  to  be  made  upon  the  duplicate 
assessment  roll  ceases  when  the  latter  la 
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turned  over  to  the  tax  collector.  Among  the 
powers  of  the  boards  of  supervisors,  as  pre- 
scribed by  paragraph  973  of  the  Revised 
Statutes  of  1901,  is  that  of  "supervising  the 
official  conduct  of  all  county  officers  •  •  • 
charged  with  assessing,  collecting,  eafe-Iceep- 
ing,  management,  or  disbursement  of  the 
public  revenues."  The  paragraph  further 
provides  that  the  board  of  supervisors  have 
"jurisdiction  and  power,  under  such  limita- 
tions and  restrictions  as  may  be  prescribed 
by  law,  •  •  *■  to  do  and  perform  all  acts 
and  things  which  may  be  necessary  to  fully 
discharge  all  duties  of  the  chief  legislative 
authority  of  the  county  government."  In 
these  provisions  of  the  statute  we^nd  ample 
power  and  authority  given  the  board  of 
supervisors  of  any  county  to  require  the  tax 
collector  to  note  upon  the  duplicate  assess- 
ment roll  such  changes  as  may  have  been 
ordered  by  the  territorial  board  of  equaliza- 
tion, and  which  may  not  have  been  noted 
thei-eon  by  the  board  of  supervisors  on  or 
before  the  delivery  of  the  same  to  said  tax 
collector;  and  not  only  do  we  find  authority 
conferred  upon  the  board  of  supervisors  to 
require  this  of  the  tax  collector,  but  we 
construe  the  statute  as  imposing  a  plain  duty 
upon  said  board  of  supervisors  to  exercise  its 
supervisory  power  and  control  over  the  tax 
collector  so  as  to  give  effect  to  the  action  of 
the  territorial  board  of  equalization.  In  the 
case  of  the  Copper  Queen  Consolidated  Min- 
ing Company  v.  Territorial  Board  of  Equali- 
zation, 84  Pac.  511,  It  has  just  been  decided 
by  us  that  It  is  within  the  power  of  the 
territorial  board  of  equalization,  in  equalizing 
the  rate  of  assessment  in  the  various  coun- 
ties, to  raise  and  lower  valuations  of  proper- 
ty by  classes,  and,  as  incidental  to  such 
equalization,  to  increase  the  aggregate  valua- 
tion of  all  the  property  of  the  territory. 
That  decision  disposes  of  the  first  contention 
of  counsel  herein,  under  the  demurrer. 

The  petition,  however,  discloses  a  state  of 
facts  not  Involved  In  either  of  the  proposi- 
tions hereinbefore  discussed,  which  demands 
consideration.  The  statutes  confer  no  power 
or  authority  upon  the  territorial  board  of 
equalization  to  make  an  original  assessment 
of  property,  other  than  railroads.  It  may 
equalize  assessments  which  have  been  made 
by  the  various  assessors  and  county  boards 
of  equalization.  In  doing  that,  it  Is  not  call- 
ed upon,  and.  Indeed,  It  is,  not  iiermltted.  In- 
dependently, to  fix  valuations.  Its  power  is 
restricted  In  this  regard  to  the  determination 
of  the  scale  of  valuation  that  should  be  adopt- 
ed In  order  to  harmonize  and  equalize  assess- 
ments theretofore  made,  to  the  sole  end  and 
purpose  of  securing  reasonable  uniformity  of 
valuation  throughout  the  territory.  In  most 
Instances  this  scale  of  valuation  can,  perhaps, 
best  be  ascertained  by  determining  the  aver- 
age assessmei^t  made  of  any  particular  class 
of  property  which,  from  Its  nature,  Is  of  an. 
approximately  imiform  value  In  the  various 
counties  of  the  territory,  as,  for  Instance, 


range  cattle.    In  the  latter  Instance  this  aver- 
age could  be  ascertained  from  the  abstracts 
by  dividing  the  gross   valuation   put  upon 
range  cattle  by  the  number  of  cattle  assessed. 
In   some    instances   the   abstracts   may   dis- 
close that  a  valuation  has  been  adopted  by 
one  or  more  of  the  counties  which  appears  so 
nearly  In  accord  with  the  general  standard  of 
valuation  fixed  throughout  the  territory,  both 
as  to  the  class  of  property  to  which  it  belongs, 
and  as  to  other  property,  as  to  warrant  the 
territorial  board  In  adopting  such  scale  of 
valuation  for  the  pm-pose  of  equalizing  the 
assessment  of  such  class  throughout  the  terri- 
tory.   The  board  must  find  the  proper  scale 
of  valuation  from  the  assessment  rolls  of  the 
various  cotmties,  either  by  adopting  the  aver- 
age assessment  to  be  ascertained  therefrom, 
or  by  adopting  a  valuation  already  fixed  in 
one  or  more  of  the  various  counties.    'Sik  hold 
otherwise,  would,  in  effect,  be  the  recognitjo 
in  the  territorial  board  of  a  power  of  assess 
ment.  In  addition  to  that  of  equalization.     If 
the  scale  of  valuation  be  not  fixed  by  ascer- 
taining the  average  assessment  in  the  various 
counties,  but  is  found  by  the  adoption  of  one 
already  fixed  by  one  or  more  of  the  counties, 
it  Is  obvious  that  the  aggregate  valuation  of 
property  in  all  the  counties  might  in  some  in- 
stances be  increased,  and  in  other  Instances 
decreased.    The  latter  result  is  specifically 
prohibited   by   statute;   the  former   is    not. 

Therefore,  If  the  assessed  valuation  of  any 
class  returned  by  one  or  more  of  the  counties 
be  adopted  as'  the  standard  of  valuation  for 
the  purpose  of  equalization  by  the  territorial 
board  of  equalization,  such  method  can  only 
lawfully  be  adopted  where  the  result  is  not  a 
decrease  in  the  aggregate  valuation  of  all  the 
coimtles,  as  returned  by  the  boards  of  super- 
visors. Whichever  be  adopted,  the  territorial 
board  must  fix  a  standard  as  to  such  class, 
and  this  standard  must  be  uniformly  applied 
to  each  county,  by  raising  the  assessments, 
which  fail  below  such  standard,  and  by  lower- 
ing assessments,  which  appear  to  be  made  in 
excess  of  such  standard. 

Applying  this  rule  to  the  case  before  us,  we 
find  that  the  petition  discloses  that  a  uniform 
standard  of  valuation  was  either  not  deter- 
mined, or  not  applied  by  the  territorial  board 
of  equalization  to  the  various  assessments 
throughout  the  territory  by  Its  order  made  in 
August,  1905.    For  instance,  the  board  fpund 
that  in  Cochise  county  patented  mines  were 
assessed  at  less  than  two  one-hundredths  of 
1  per  cent  of  their  true  cash  value;  that  In 
Graham  county  they  were  assessed  at  10  per 
cent,  of  their  true  cash  value.    The  assess- 
ment of  patented  mines  was  ordered  to  be 
raised  1,500  per  cent,  in  the  former  county, 
and  400  per  cent.  In  the  latter  county.    The 
result  of  this  order  is  that  in  Cochise  coun- 
ty patented  mines  are  required  to  be  assessed 
at  thirty-two  one-hundredths  of  1  per  cent 
of  their  true  cash  value,  while  In  Graham 
county  they  are  ordered  to  be  assessed  at  50 
per  cent  of  their  true  cash  value.    Agabi, 
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In  Pima  county,  the  finding  Is  that  patented 
mines  were  assessed  at  l(f  per  cent  ot  their 
true  cash  value,  while  In  Yavapai  county 
they  are  found  to  be  assessed  at  3  per  cent, 
of  their  true  cash  value.  The  board  raised 
the  assessment  In  Pima  county  500  per  cent., 
and  In  Yavapai  county  only  100  per  cent; 
thus  fixing  the  assessment  of  patented  mines 
In  Pima  county  at  60  per  cent,  of  their  true 
cash  value,  and  In  Yavapai  county  only  6 
per  cent,  of  their  true  cash  value.  In  two 
counties,  namely,  Maricopa  and  Pinal,  patent- 
ed mines  are  found  to  have  been  assessed  at 
50  per  cent  of  their  true  cash  value,  and 
these  are  permitted  to  stand,  without  In- 
crease or  decrease.  It  Is  possible,  therefore, 
that  the  board  intended  to  fix  as  its  standard 
of  equalization  the  assessments  made  In  these 
connties.  If  so,  the  same  standard  should 
have  been  applied  In  the  other  counties,  so 
as  to  make  a  uniform  assessment  throughout 
the  territory. 

Again,  range  horses  are  found  to  have  been 
assessed  in  the  counties  of  Mohave,  Navajo, 
Pima,  Pinal,  Santa  Cruz,  Yavapai,  and  Yuma, 
at  70  per  cent,  of  their  true  cash  value;  In 
the  county  of  Cochise  at  60  per  cent  of  their 
true  cash  value;  In  the  county  of  Coconino 
at  65  per  cent  of  their  true  cash  value;  In 
the  county  of  Apache  at  85  per  cent  of  their 
true  cash  value;  while  In  GUa,  Graham,  and 
Maricopa  counties  range  horses  are  found  to 
be  assessed  at  100  per  cent,  of  their  true 
cash  value.  The  order  of  the  board,  how- 
ever, leaves  the  assessment  of  range  horses 
in  the  various  counties  unaffected,  except 
in  the  case  of  the  counties  of  Pinal  and 
Yavapai,  in  the  former  of  which  the  assess- 
ment Is  ordered  to  be  raised  60  per  cent.,  and 
In  the  latter  county  17  per  cent  Like  In- 
equalities are  shown  In  the  case  of  each  of 
the  other  classes  of  property  affected  by  the 
order  of  the  board.  In  specific  Instances, 
as  In  the  case  of  the  Increased  valuation  of 
range  horses  In  the  county  of  Pinal,  the  effect 
of  the  changes  ordered  In  certain  counties  Is 
to  raise  the  valuation  of  property  In  excess 
of  Its  cash  value  as  found  by  the  territorial 
boardinltstableofperccntages,  and  alsolnex- 
cess  of  any  valuation  put  upon  such  property 
In  any  county  of  the  territory.  In  our  judg- 
ment an  increase  of  the  valuation  of  the 
a^>regate  returns  of  all  the  counties  Is  but 
an  Incident  of  the  general  scheme  of  equali- 
zation. It  Is  not  the  purpose  or  end  to  be 
attained.  Uniformity  of  assessment  Is  the 
sole  object  sought  and  whenever  the  scale 
adopted  results,  In  Its  application.  In  defeat- 
ing this  puri)ose,  or  whenever  the  scale 
adopted  has  not  been  uniformly  applied 
throughout  the  territory.  Inequality,  and  not 
uniformity,  results,  and  the  statutes  are 
violated. 

For  the  reason,  therefore,  that  it  appears 
upon  the  face  of  the  petition  that  the  terri- 
torial board  of  equalization  failed  to  adopt 
and  apply  a  uniform  scale  of  valuation  by 
its  order  made  In  August,  1900,  and  which 


t  Is  sought  to  be  given  effect  by  the  writ  prayed 
for,  we  hold  that  the  petition  shows  upon 
Its  face  that  the  action  of  said  board  was 
without  authority  of  law,  and  the  demurrer 
must  be  sustained. 

KENT,  O.  J.,  and  NAVE,  J.,  concur. 
DOAN  and  •  CAMPBELL,  JJ.,  concur  in 
result 


(U  N.  M.  300) 
TERRITORY  v.   HENDRICKS. 
(Supreme  Court  of  New  Mexico.    Jan.  11,  lOOC.) 
Homicide— EvinENCB. 

Wlion  the  evidence  of  eyewitnesses  to  a 
homicide  is  to  the  effect  that  the  killing  was 
either  murder  in  the  first  or  second  degree,  or 
justifiablp,  it  is  error  to  submit  by  instructions 
the  third  degree  to  the  jury  for  its  consideration ; 
and  if  the  jury  by  its  verdict  finds  the  defendant 
guilty  in  that  degree,  the  judgment  and  sentence 
pronounced  thereon  will  be  reversed  on  appeal. 
[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Homicide,  i  640.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Chaves  Coun- 
ty; before  Justice  William  H.  Pope. 

Nath  Hendricks  was  convicted  of  murder 
in  the  third  degree,  and  appeals.    Reversed. 

Appellant,  Nath  Hendricks,  was  Indicted 
at  the  April,  1901,  term  of  the  district  court 
of  Chaves  county,  charged  with  having  mur- . 
dered  one  "William  Rainbolt,  a  deputy  sher- 
iff of  Chaves  county.  The  Indictment  Is  In 
the  usual  form,  and  charges  murder  In  the 
first  degree.  The  defendant  entered  a  ple^ 
of  not  guilty,  and  the  case  was  tried  in  the 
fall  of  1903.  The  jury  returned  a  verdict 
of  guilty  In  the  third  degree,  and  appellant 
was  sentenced  to  Imprisonment  In  the  ter- 
ritorial penitentiary  for .  10  years.  From 
this  judgment  defendant  below,  appellant 
herein,  appealed.  The  facts  are  sufiiciently 
stated  in  the  opinion. 

Gatewood  &  Bateman,  for  appellant 
George  W.  Prlchard,  Atty.  Gen.,  for  the 
Territory. 

MILLS,  C.  J.  (after  stating  the  facts). 
In  deciding  this  case  It  is  only  deemed  neces- 
sary to  consider  the  error  alleged  by  appel- 
lant to  have  been  committed  by  the  court  in 
Instructing  the  jury  as  to  murder  In  the  tliird 
degree.  In  which  degree  the  jury  returned  a 
verdict  of  guilty.  The  contention  of  appel- 
lant Is  that  no  evidence  was  Introduced  dur- 
ing the  trial  of  the  case  to  warrant  the  court 
in  giving  to  the  jury  an  instruction  as  to 
murder  In  this  degree,  nor  to  sustain  the 
verdict  of  guilty  In  that  degree  when  re- 
turned by  the  jury. 

Section  1060,  Compiled  Laws  of  1897,  de- 
fines murder  as  the  unlawful  killing  of  a 
human  being  with  malice  aforethought  ei- 
ther express  or  Implied,  and  sections  1061  and 
1062  define  express  and  implied  malice. 
Murder,  by  the  laws  of  this  territory,  la 
divided  into  three  degrees,  and  they  are 
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found  In  the  Compiled  Laws  of  1897,  and  are 
numbered,  respectively,  sections  10(53,  10C4, 
and  1005.  In  section  1003  murder  in  tbe 
first  degree  is  defined  as  follows,  to  wit: 
"All  murder  which  shall  be  perpetrated  by 
means  of  poison,  or  lying  in  wait,  torture, 
or  by  any  Idnd  of  willful,  deliberate  and 
premeditated  killing,  or  which  is  committed 
In  the  perpetration  of  or  attempt  to  perpe- 
trate any  felony,  or  perpetrated  from  a  de- 
liberate design  unlawfully  and  maliciously 
to  effect  the  death  of  any  human  being,  or 
perpetrated  by  any  act  greatly  dangerous 
to  the  lives  of  others,  and  indicating  a  de- 
praved mind  regardless  of  human  life,  shall 
be  deemed  murder  in  the  first  degree."  Sec- 
tion 1004  defines  murder  in  the  second  degree 
as  follows:  "Every  murder  which  shall  be 
perpetrated  without  a  design  to  effect  death, 
by  a  person  while  engaged  in  the  commission 
of  a  misdemeanor,  or  which  shall  be  perpe- 
trated in  the  heat  of  passion  without  de- 
sign to  effect  death,  but  In  a  cruel  and  un- 
usual manner,  or  by  means  of  a  dangerous 
weapon,  unless  it  is  committed  under  such 
circumstances  as  constitute  excusable  or 
Justifiable  homicide,  or  which  shall  be  per- 
petrated unnecessarily,  either  while  resist- 
ing an  attempt  by  tbe  person  killed  to  com- 
mit any  offense  against  person  or  property, 
or  after  such  attempt  shall  have  failed, 
'  shall  be  deemed  murder  in  the  second  de- 
gree." Section  1005,  defines  murder  in  the 
third  degree  as  follows:  "Every  killing  of  a 
human  being  by  the  act,  procurement  or 
culpable  negligence  of  another,  which  under 
the  provisions  of  this  act  is  not  murder  io 
the  first  or  second  degree,  and  which  is  not 
excusable  or  justifiable  homicide  as  now  de- 
fined by  law,  shall  be  deemed  murder  in 
the  third  degree." 

Six  eyewitnesses  to  the  homicide  testi- 
fied, to  wit,  Simmerson,  Kennedy,  Elmore, 
Rainbolt  (a  brother  of  the  deceased),  Davis, 
Travis  Moore,  and  the  appellant,  Natb  Hen- 
dricks, while  a  considerable  number  of  pep- 
sons  who  saw  what  immediately  preceded 
and  followed  the  killing  were  put. upon  the 
witness  stand  both  by  tbe  territory  and  the 
defense.  From  an  examination  of  the  rec- 
ord the  facts  in  the  case  may  be  sum- 
marized as  follows:  A  dance  was  held  at 
a  two-room  bouse  situated  near  the  town  or 
Rosweli,  In  Chaves  county,  on  the  evening 
of  February  8,  1901.  Oliver  Hendricks  at- 
tended and  took  part  In  the  festivities. 
William  Rainbolt,  who  was  a  deputy  sheriff, 
also  was  present,  having  driven  in  a  buggy, 
accompanied  by  one  or  two  men,  to  the  house 
where  the  dance  was  held.  After  arriving 
at  the  dance  the  deceased  sat  around  for 
some  time,  and  seeing  a  pistol  in  the  pocket 
of  Oliver  Hendricks,  asked  bim  to  step  out- 
side tbe  house,  and  when  he  had  done  so  de- 
manded that  he  surrender  the  pistol  to  him 
and  consider  himself  under  arrest.  Oliver 
Bendricks  at  first  demurred,  but  finally,  tm- 
tier  the '.persuading  influence  of  a  revolver 


pointed  at  him  by  the  officer,  gave  It  up. 
Before  Rainbolt  and  Oliver  Hendricks  bad 
gone  outside  of  the  house  where  tbe  dance 
was  held,  Nath  Hendricks,  appellant  herein, 
and  brother  of  Oliver  Hendricks,  rode  up, 
dismounted  from  bis  horse,  and  tied  It  to 
the  fence,  which  was  in  front  of  the  house 
and  near  the  gate,  and  was  standing  by  the 
horse  at  the  time  his  brother  gave  his  re- 
volver to  Rainbolt  While  securing  the  pis- 
tol, and  up  to  the  time  of  the  shooting,  con- 
siderable abusive  language  was  indulged  in 
by  the  two  Hendrickses,  and  the.  deceased. 
After  disarming  Oliver  Hendricks.  Rainbolt 
ordered  him  to  get  Into  his  buggy,  so  that  he 
might  take  bim  to  jail  and  lock  him  up  for 
the  night,  preparatory  to  taking  him  before 
a  justice  of  the  peace  the  nest  morning  to  be 
tried  for  unlawfully  carrying  arms.  Oliver 
asked  that  he  be  not  locked  up  and  offered  to 
give  ball  for  bis  appearance  the  next  morn- 
ing, and  appellant  offered  to  give  his  borso 
as  security  for  his  brother's  appearance. 
Rainbolt  declined  to  take  bail,  and  said  that 
Oliver  Hendricks  must  get  in  his  buggy  and 
go  with  him,  and  threatened  him  with  his 
revolver  to  make  him  do  so.  Nath  Hen- 
dricks at  once  drew  his  pistol  and  fired  one 
shot  at  Rainbolt,  who  was  mortally  wound- 
ed, but  who  did  not  immediately  fall,  and 
who  ran  In  through  tbe  gate,  towards  the 
west  end  of  tbe  house,  about  40  feet,  where 
he  fell.  He  was  carried  Into  the  bouse,  and 
shortly  expired.  After  the  shooting  Nath 
Hendricks  mounted  bis  horse,  fired  one  shot, 
presumably  in  the  air,  and  rode  away.  All 
of  the  witnesses  testified  that  tbe  shooting 
seemed  to  be  deliberate  and  intentional. 
Appellant  sought  to  justify  the  killing  on 
the  ground  that  he  thought  bis  brother's 
life  was  in  danger.  He  also  testified  that 
he  deliberately  fired  at  the  deceased,  intend- 
ing to  bit  him.  The  above  statement  of  the 
facts  Is  established  by  the  evidence,  and  no 
testimony  was  introduced  at  the  trial  which 
contradicted  it. 

The  question  presented  is,  should  not  the 
Jury  have  returned  a  verdict  against  the  appel- 
lant of  guilty  In  either  the  first  or  second  de- 
gree, or  else  have  found  him  not  guilty,  un- 
der the  theory  that  the  shooting  was  justifi- 
able? If  the  verdict  had  been  guilty  in 
either  the  first  or  second  degree,  this  court 
would  have  no  difficulty  in  sustaining  it,  as 
the  jury  might  well  have  reasoned  from  the 
evidence  that  tbe  killing  was  willful,  delib- 
erate, and  premeditated,  which  would  have 
justified  a  verdict  of  guilty  in  tbe  first  de- 
gree, or  they  might  have  concluded  that  tbe 
homicide  was  committed  In  the  heat  of  pas- 
sion, without  design  to  effect  death,  and  by 
means  of  a  deadly  weapon,  and  a  verdict 
of  guilty  in  the  second  degree  would  have 
been  sustained.  Section  1005,  Complied  Laws 
of  1897,  which  defines  murder  in  the  third 
degree,  is  an  omnibus  clause,  intended'  to 
Include  all  kinds  of  homicides,  including 
those  which  the  legislative  body  may  haVe 
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overlooked.  If  any,  and  which  are  not  Inclnd- 
ed  in  those  sections  which  define  murder  In 
the  first  and  second  degrees.  If  the  word 
"act,"  which  occurs  in  this  statute,  stood 
alone  and  was  used  in  its  ordinary  sense,  it 
wouid  include  almost  every  homicide,  no  mat- 
ter how  willful,  deliberate,  and  premeditated 
it  might  be;  and  the  trial  Judge  wouid  have 
to  instruct  the  Jury  In  the  third  degree  in 
almost  every  case  of  homicide  which  was 
tried  before  htm,  no  matter  how  heinous  It 
might  be.  Even  murder  by  poison  would  t>e 
Included  in  it,  if  the  accused  administered 
the  deadly  portion  himself,  with  the  deliber- 
ate intention  of  talcing  the  life  of  bis  victim, 
for  the  reason  that  the  death  which  ensued 
would  be  caused  by  the  "act"  of  him  who 
administered  the  poison.  The  Ltsgislnture 
evidently  did  not  intend  to  use  the  word  "net" 
as  it  occurs  in  this  law  in  this  broad  sense. 
It  is  qualified  by  the  words  which  follow  it, 
to  wit  "of  another,  which  under  the  provi- 
sions of  this  act  is  not  murder  In  the  first 
or  second  degrees."  The  whole  section  must 
be  read  together.  We  think  that  It  clearly 
was  the  intention  of  the  legislature.  In  de- 
fining murder  in  the  third  degree  as  It  did, 
to  Include  in  that  degree  unlawful  homicides 
which  are  not  included  and  covered  by  the 
definitions  of  murder  in  the  first  and  second 
degrees.  In  fact  the  statute  so  states;  for, 
with  certain  eliminations,  It  rends:  "Every 
killing  of  a  human  being  •  •  *  which 
under  the  provisions  of  this  act  is  not  murder 
to  the  first  or  second  degrees  •  •  •  shall 
be  deemed  to  be  murder  In  the  third  degree." 

This  distinction  seems  to  have  been  recog- 
nized by  our  Supreme  Court,  for  It  has  held 
that  '(every  unlawful  killing  of  a  human 
being  with  malice  aforethought  is  murder, 
either  In  the  first  or  second  degrees."  Agul- 
lar  V.  Territory,  8  N.  M.  496,  46  Pac.  342. 
And  again  this  court  has  held,  where  the  kiil- 
tog  was  testified  to  by  eyewitnesses,  that 
"the  court  may  instruct  the  Jury  as  to  a 
single  degree,  or  two  degrees,  or  all  the  de- 
grees, as  or  not  the  evidence  may  he  appli- 
cable to  one  or  more  degrees."  Territory  t. 
Padllla.  8  N.  M.  510,  48  Pac.  340.  If,  there- 
fore, all  of  the  evidence  Introduced  on  the 
trial  shows  that  the  killing  was  either  murder 
to  the  first  or  second  degree,  or  Justifiable 
homicide,  then  no  instruction  as  to  murder 
to  the  third  degree  should  be  given  to  the 
Jury,  as  it  Is  In  confilct  with  the  statute  de- 
fining murder  in  this  degree.  Sparf  v.  U.  S., 
156  U.  S.  63,  15  Sup.  Ct  273,  39  L.  Ed.  343 ; 
Stevenson  v.  U.  S..  162  U.  S.  315,  16  Sup.  Ct 
839,  40  L.  Ed.  980.  If  the  evidence  shows 
that  the  killing  was  unlawful,  deliberate,  and 
premeditated,  and  was  committed  with  malice 
aforethought  It  must  be  murder  in  the  first 
or  second  degree.  Aguilar  v.  Territory,  8  N. 
M.  496.  See,  also,  the  case  of  Regnier  v.  Ter- 
ritory (Okl.)  82  Pac.  509,  which  has  been 
printed  since  this  opinion  was  written. 

From  what  we  have  said  above.  If  there  is 
no  evidence  to  show  murder  to  the  third 


degree,  it  follows  that  it  Is  error  to  charge  in 
that  degree,  and  to  sentence  on  a  verdict  of 
guilty  returned  by  a  Jury  In  that  degree  (al- 
though If  a  Jury  is  lmproi>erly  Instructed  in 
that  degree,  along  with  others,  and  return  a 
verdict  of  guilty  in  a  higher  degree,  which 
there  is  evidence  to  sustain  the  error  Is 
harmless),  l>ecause  of  the  well-settled  rule 
that  no  Judgment  will  be  sustained  on  appeal, 
unless  there  is  evidence  to  supitort  it  It  is 
needless  to  quote  authorities  In  6U|>port  of 
this  proposition.  In  the  case  at  bur  the 
evidence  ail  goes  to  show  that  tbe  kllMng  was 
either  murder  to  a  higher  degree  than  the 
third,  or  that  It  was  Justifiable  homicide; 
and.  as  there  is  no  evidence  to  sustain  the 
verdict  returned  by  tbe  Jury  of  guilty  in  the 
third  degree,  the  case  is  reversed,  and  re^ 
manded  to  the  district  court  of  Chaves  coun- 
ty; and  it  is  so  ordered. 

PAItKER,  McFIHJ,  MANN,  and  ABBOTT, 
JJ.,  concur.  POPE,  J.,  having  tried  this  case 
below,  took  no  part  to  this  decision. 


OS  N.  M.  SU) 
TERRITORY  t.  GUTIERItlCZ. 
(Supreme  Court  of  New  Mexico.    Jan.  10,  1006.)  ' 

FoBOERT— What  Constitutes. 

Section  11(!8.  Comp.  l^ws  1807,  which  pro- 
vides that  "every  person  who  shall  falsely  make, 
alter,  forge,  or  counterfeit  any  public  rrcurd, 
or  any  certifirflte.  return  or  at  testa  tiun.  which 
may  be  received  as  leftal  proof,  or  any  chnrter, 
letter  of  attorney,  policy  of  insurance,  bill  of 
lading,  bill  of  exchange.  pronilsMory  note,  or 
any  order,  acquittance,  or  discliarge  for  money 
or  other  property,  or  any  acceptance  of  a  bill 
of  exchange,  or  promissory  note,  or  any  ac- 
countai>le  receipt  for  monpys,  goo<lR  or  otiier 
property  with  mtent  to  injure  or  defraud  any 
person,  shall  be  punished  by  ImpriHOMmeot  in 
the  penitentiary,"  etc.  is  a  forgery  statute  and 
has  DO  application  to  a  genuine  certilic-iitp,  al- 
though the  statements  made  therein  are  untrue. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Ignacio  Gutierrez  was  indicted  for  forgery, 
and  from  an  order  sustaining  a  demurrer  to 
the  indictment  the  territory  appeals.  Af- 
firmed. 

G.  W.  Prlchard,  Atty.  Gen.,  and  P.  W. 

Clancy,   Dist   Atty.,   for  the   Territory.  B. 

V.  Chaves  and  Summers  Burkhart  for  ap- 
pellee. 

MANN,  3.  At  the  March,  1001,  term  of  the 
district  court  of  Bernalillo  county.  Ignacio 
Gutierrez  was  Indicted  by  the  grand  Jury 
of  said  county — the  Indictment  charging  "that 
Ignacio  Gutierrez,  late  of  the  county  afore- 
said, on  the  seventh  day  of  April,  A.  D.,  1303, 
at  the  county  aforesaid,  to  the  territory  of 
New  Mexico,  did  unlawfully,  feloniously,  and 
falsely  make,  with  intent  to  injure  and  de- 
fraud, a  certain  certificate  of  a  notary  pub- 
lic to  relation  to   tbe  acknowledgment  by 
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Jesus  Maria  SandOTa^  and  bis  wife,  Teodora 
Armljo  de  Sandoval,  of  tbe  execution  of  a 
deed  from  said  last-mentioned  persons  to 
one  Alfredo  M.  Sandoval,  conveying  to  said 
Alfredo  M.  Sandoval  a  certain  tract  or  por- 
tion of  land  situated  In  the  town  of  Corrales, 
precinct  No.  2  of  the  county  of  Bernalillo, 
measuring  in  width  from  north  to  south  111% 
varas;  the  boundaries  of  said  land  being  on 
the  north  with  lands  of  Alejandro  Sandoval, 
and  on  the  south  with  lands  of  Alejandro 
Sandoval,  and  on  the  east  the  Rio  Grande 
del  Norte,  and  on  the  west  the  seja  of  the 
Rio  Puerco  or  the  limits  of  the  grant  of  San 
Carlos  de  Alameda,  said  certificate  then  and 
there  being  in  relation  to  a  matter  wherein 
such  certificate  might  be  received  as  legal 
proof,  which  said  certificate  was  printed  and 
written  in  the  Spanish  language  and  Is  as 
follows,  that  is  to  say:  "Territorio  de  Nuevo 
Mexico,  Condado  de  Bernalillo.  Personal- 
mente  comparecieron  ante  mi  los  Arriba 
firmados  Jesus  Ma.  Sandoval  y  su  Esposa 
Teodora  Armljo  de  Sandoval,  a  qulen  conos- 
co  personalmeute  de  ser  las  misraas  personas 
cuyos  nombres  estan  snscrltos  al  antecedente 
traspaso  como  parte  del  mismo  y  cada  uno 
de  ellos  de  por  si  declara  que  el  mlsmo,  era 
8u  acto  y  hecho,  y  que  voluntarlamente  fir- 
man, sellan  y  ejecutan  el  mlsmo  para  los 
nsus  y  fines  en  el  mlsmo  menclonndos;  y  la 
dicha  Teodora  Armljo  de  Sandoval  havlendo 
sido  por  ml  examlnada  y  separada  aparte  de 
su  dicho  marldo  y  bablendole  expllcado  el 
contenido  del  antecedente  traspaso,  siendo 
primeramente  por  mi  leldo  y  expllcado  a 
ella,  de  por  si  reconocio,  que  havia  flrmado, 
sellado  y  ejecutado  el  mismo  como  su  propio 
acto  y  hecho  llbre  y  voluntarlamente  y  sin 
compulsion  o  Influjo  illclto  de  su  dIcho  marl- 
do.  En  Testlmonio  de  lo  cual  he  puesto  ml 
firma  oflclal.  hoy  dia  4  de  Agosto  d  1900. 
Ignacio  Gutierrez,  Notario  Publico.  [Nota- 
rial Seal.]'  Of  which  said  certificate  the  fol- 
lowing is  a  translation  into  the  English  lan- 
guage, that  Is  to  say:  'Territory  of  New 
Mexico,  County  of  Bernalillo.  Personally 
appeared  before  me  tbe  above  signed  Jesus 
Ma.  Sandoval  and  his  wife,  Teodora  Armljo 
de  Sandoval,  whom  I  personally  know  to 
be  the  same  persons  whose  names  are  sub- 
scribed to  the  foregoing  conveyance  as  party 
to  the  same,  and  each  one  of  them  for  him- 
self declares  that  the  same  was  his  act  and 
deed,  and  that  they  voluntarily  sign,  seal, 
and  execute  the  same  for  the  uses  and  pur- 
poses therein  mentioned;  the  said  Teodora 
Armljo  de  Sandoval,  having  been  by  me 
examined  and  separated  apart  from  her  said 
husband  and  having  explained  to  her  the 
contents  of  the  foregoing  conveyance,  being 
first  by  me  read  and  explained  to  her,  for 
herself  acknowledged  that  she  had  signed, 
sealed,  and  executed  the  same  as  her  own 
act  and  deed  freely  and  voluntary  and  with- 
out compulsion  or  illicit  infiuence  of  her  said 
husband.  In  witness  whereof  I  bave  set 
my  official  signature,  this  4tb  day  of  August, 


1900.  Ignacio  Gutierrez,  Notary  Public 
[Notarial  Seal.]'  Which  said  certificate,  as 
the  said  Ignacio  Gutierrez  then  and  there 
well  knew,  was  false  In  this:  that  It  was 
not  made  on  the  4th  day  of  August,  1900, 
I  and  that  the  name  of  Jesus  Maria  Sandoval 
and  his  wife,  Teodora  Armljo  de  Sandoval, 
had  not  been  subscribed  to  the  said  convey- 
ance at  or  before  the  said  4th  day  of  August, 
1900.  and  that  the  said  Jesus  Maria  Sandoval 
and  bis  wife  Teodora  Armljo  de  Sandoval, 
did  not  appear  before  the  said  Ignacio  Gutier- 
rez and  make  any  declaration  or  acknowledg- 
ment concerning  said  deed  of  conveyance, 
as  stated  In  said  certificate,  at  or  before  said 
4th  day  of  August,  1900,  all  of  which  the 
said  Ignacio  Gutierrez,  on  said  7tb  day  of 
April,  1903,  at  the  county  aforesaid,  well 
knew.  Contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  territory  of 
New  Mexico."  To  this  Indictment  counsel 
for  Gutierrez  demurred  on  tbe  ground,  among 
others,  that  the  Indictment  charges  no  pub- 
lic offense  against  the  laws  of  the  territory 
of  New  Mexico.  This  demurrer  was  sus- 
tained by  Mr.  Justice  Abbott,  as  judge  of  said 
court,  and  the  district  attorney  appeals 
under  section  3411,  Complied  Laws  of  New 
Mexico. 

It  Is  conceded  by  all  parties  that  the  in- 
dictment is  drawn  imder  section  1168,  Comp. 
Laws,  which  reads  as  follows:  "Every  per- 
son who  shall  falsely  make,  alter,  forge, 
or  counterfeit  any  public  record,  or  any 
certificate,  return  or  attestation  of  any  clerk 
of  a  court,  register,  notary  public.  Justice 
of  the  peace,  or  any  other  public  officer,  in 
relation  to  any  matter  wherein  such  ceitlfl- 
cate,  return  or  attestation  may  be  received 
as  legal  proof,  or  any  charter,  letter  of  at- 
torney, policy  of  insurance,  bill  of  lading, 
bill  of  exchange,  promissory  note,  or  any 
order,  acquittance  or  discharge  for  money 
or  other  property,  or  any  acceptance  of  a 
bill  of  exchange,  Indorsement,  or  assignment 
of  a  bill  of  exchange,  or  promissory  note, 
or  any  accountable  receipt  for  moneys,  goods 
or  other  property,  with  Intent  to  Injure  or 
defraud  any  person,  shall  be  punished  by 
Imprisonment  in  tbe  territorial  prison  or 
county  jail,  not  more  than  five  years,  nor 
less  than  one  year."  The  question  presented, 
then,  Is  whether  a  notary  public  who  makes 
a  certificate  of  acknowledgment  of  a  deed 
or  other  instrument  required  by  law  to  be 
acknowledged,  the  contents  of  which  are 
untrue.  Is  guilty  of  falsely  making  a  certifi- 
cate which  may  be  received  as  legal  proof, 
under  the  statute.  It  will  readily  appear 
that  there  Is  a  distinction  between  falsely 
making  a  certificate  of  acknowledgment  and 
making  a  false  certificate.  The  former  term 
contemplates  a  certificate  which  is  not  genu- 
ine, while  the  latter  imports  a  genuine  cer- 
tificate, the  contents  or  allegations  of  wbtcb 
are  false. 

In  tbe  case  of  United  States  v.  Glaseuer- 
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(D.  O.)  81  Fed.  666,  which  Is  directly  in 
point  with  the  case  at  bar,  the  indictment 
charged  that  the  defendant  Glasener  as  a 
notary  public  falsely  made  a  certain  jurat 
and  certificate  to  a  certain  affidavit  to  the 
effect  that  one  Henry  Brechtel  had  sworn 
and  subscribed  said  affidavit  before  him,  the 
defendant  as  such  notary  public,  and  that 
be  had  read  said  affidavit  to  said  Brechtel 
and  made  him  acquainted  with  the  contents 
thereof  before  its  execution,  and  that  said 
jurat  and  certificate  were  false  in  this: 
that  the  said  Brechtel  never  did  personally 
appear  before  the  defendant  and  swear  or 
subscribe  to  said  pretended  affidavit,  and  that 
defendant  never  did  read  said  pretended  af- 
fidavit to  said  Brechtel  or  make  him  ac- 
quainted with  the  contents  thereof,  etc.  The 
indictment  was  framed  under  section  5421, 
Rev.  St  U.  S.  [U.  S.  Comp.  St  1901,  p.  3667], 
which,  so  far  as  material  here,  provides  that 
"every  person  who  falsely  makes,  alters, 
forges,  or  counterfeits,  or  causes  or  procures 
to  be  falsely  made,  altered,  forged,  or  coun- 
terfeited *  •  •  any  deed,  power  of  attor- 
ney, order,  certificate,  receipt  or  other  writ- 
ing, for  the  purpose  of  obtaining  or  receiv- 
ing, or  enabling  any  other  person,  either  di- 
rectly or  indirectly,  to  obtain  or  receive 
money  from  the  United  States,  or  any  of 
their  officers  or  agents,  any  sum  of  money 
•  •  *  shall  be  punished"  as  prescribed 
in  the  section.  The  court  says:  "The  cases, 
so  far  as  my  investigation  extends,  with  one 
exception  fD.  S.  v.  Hartman  (D.  C.)  65  Fed. 
490),  uniformly  hold  that  the  first  part 
(wlilch  I  have  quoted)  of  section  5421  refers 
only  to  the  false  making — that  is,  forgery — 
of  the  writings  therein  enumerated."  And 
again,  at  page  567  of  81  Fed.:  "In  the  case 
at  bar,  forgery  is  not  predicated  of  the 
notarial  certificate  made  by  the  defendant, 
but  it  is  simply  charged  that  said  certificate 
contains  false  statements.  The  making  of 
such  certificate  Is  not  In  my  opinion,  within 
the  provisions  of  section  5241." 

In  U.  S.  V.  Moore  (D.  C.)  60  Fed.  739, 
where  the  identical  question  is  passed  upon 
under  a  demurrer  to  an  Indictment  under 
the  first  paragraph  of  section  5421,  quoted 
above,  the  court  says:  "The  authorities  are 
unanimous  In  holding  that  the  first  paragraph 
of  section  5421  Is  a  forgery  and  not  a  per- 
jury statute.  It  punishes  one  who  faisely 
makes  an  affidavit  and  not  one  who  makes 
a  false  affidavit  The  words  of  the  statute 
are  ejusdem  generis,  and  are  the  words 
usually  adopted  to  describe  the  crime  of 
forgery."  False  making  "may  almost  be 
said  to  be  synonymous  with  forging" — citing 
U.  S.  v.  Staats,  8  How.  41.  12  L.  Ed.  979; 
U.  S.  v.  Barney,  6  Blatchf.  294,  Fed.  Cas. 
No.  14.524;  U.  S.  v.  Wentworth  (0.  C.)  11 
Fed.  52;  U.  S.  v.  Reese,  4  Sawy.  629,  Fed. 
Cas.  No.  16,138;  U.  S.  v.  Cameron,  3  Dak. 
141,  13  N.  W.  5C1;  State  v.  Willson,  28  Minn. 
52,  8  N.  W.  28;  Mann  t.  People,  15  Hun 


(N.  Y.)  155;  State  v.  Young,  46  N.  H.  266,  88 
Am.  Dec.  212;  Com.  v.  Baldwin,  11  Gray 
(Mass.)  197.  71  Am.  Dec.  703;  Bard.  Cr. 
Law,  97;  Whart   Or.  Law,  i  653. 

We  have  examined  the  authorities  cited, 
and  find  that  each  of  the  several  statutes 
discussed,  while  differing  in  some  particu- 
lars, all  contain  the  clause  as  to  false  mak- 
ing, and  that  In  every  case  the  courts  held 
that  forgery  was  intended,  and  not  the  cer- 
tification of  false  statements,  by  the  term 
"false  making"  as  used  in  the  statutes,  or 
as  such  term  was  known  to  be  the  common 
law. 

We  are  of  the  opinion  that  the  learned 
trial  judge  was  right  in  sustaining  the  de- 
murrer to  the  indictment  and  his  action 
is  affirmed. 

MILLS,  C.  J.,  and  POPE,  McFIB,  and 
PARKER,  JJ.,  concur.  ABBOTT,  J.,  hav- 
ing tried  the  cause  below,  did  not  par- 
ticipate. 

(7S  Kan.  82) 
MARTINDALE  v.  BATTEY  et  al. 
(Supreme  Court  of  Kansas.    Feb.  10,  1900.) 

1.  PLEAniNG — Demukrer— Effect  of  —  Deci- 
sion. 

A  judgment  for  the  defendant  upon  the 
sustaining  of  a  demurrer  to  a  petition,  is  a  final 
determination  of  the  action,  and  until  such  judg- 
ment is  set  aside  no  further  proceedings  can  be 
had  therein  looking  to  a  trial  of  the  issues  be- 
tween the  parties. 

[Ed.  Note. — For  cases  in  point  see  vol.  39, 
Cent  Dig.  Pleading,  §  568.] 

2.  Judgment— Settinq  Aside. 

After  the  expiration  of  the  term  at  which 
a  judgment  is  rendered,  the  court  has  no  power 
to  set  it  aside  because  of  its  being  based  on  an 
erroneous  ruling. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment  §{  SfiS,  677.] 

3.  CouHTS — Record— Amendment. 

Where  a  demurrer  which  attacks  a  petition 
upon  several  grounds  is  sustained  upon  one  of 
tliem,  and  a  judgment  for  defendant  is  there- 
upon rendered,  but  the  record  then  made  shows 
only  that  the  demurrer  is  sustained  without  indi- 
cating upon  what  ground,  the  court  may  at  a 
subsequent  term  cause  the  record  to  be  amended 
so  as  to  state  upon  what  ground  the  demurrer 
was  sustained,  provided  the  fact  be  established 
by  clear  and  satisfactory  proof,  which  need  not 
however,  be  founded  upon  any  record,  memoran- 
dum, or  other  writing. 

4.  PtEADiNQS— Supplemental  Petitions. 

A  demurrer  was  filed  to  a  petition  on  sever- 
al grounds,  including  misjoinder  and  want  of 
facts,  and  a  record  was  made  showing  that  the 
demurrer  was  sustained,  but  not  indicating  upon 
what  ground.  A  judgment  for  defendant  was 
rendered  which,  upon  proceedings  in  error,  was 
afBrmed  by  this  court  for  the  reason  that  the 
petition  contained  two  causes  of  action  which 
were  improperly  joined.  At  a  subsequent  term 
of  the  district  court  the  plaintiff  asked  that  the 
record  be  amended  to  show  that  the  demurrer 
was  in  fact  sustained  upon  the  sole  ground  tliat 
the  petition  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  also  that  he  be  per- 
mitted to  file  separate  petitions  and  proceed 
with  the  prosecution  of  the  two  causes.  Held, 
that  while  the  plaintiff  was  entitled  to  have  the 
record  amended,  so  as  to  show  the  fact  in  re- 
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gfard  to  the  ruling  actually  made,  the  court  had 
no  p-jwer  to  permit  the  filing  of  separate  peti- 
tions. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Shawnee  Coun- 
ty; A.  W.  Pana,  Judge. 

Action  by  William  Martlndale  against  R. 
T.  Battey  and  others.  Judgment  for  defend- 
ants,  and  plaintiff  brings  error.    Modified. 

Rosslngton  &  Smith,  J.  S.  West,  and  Car- 
ver &  Larimer,  for  plaintiff  In  error.  Frank 
Doster,  Ferry  &  Doran,  and  Gleed,  Ware  & 
Gleed,  for  defendants  In  error. 

MASON,  J.  William  Martlndale  brought 
an  action  against  several  defendants,  who 
demurred  to  the  petition  as  finally  amended, 
the  demurrer  being  based  upon  several 
grounds.  Including  the  misjoinder  of  causes 
of  action  and  the  failure  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  The 
court  sustained  the  demurrer,  and  rendered 
final  Judgment  for  the  defendants.  The  rec- 
ord then  made  of  these  proceedings  merely 
showed  that  the  demurrer  was  sustained, 
without  Indicating  uiH>n  what  ground  that 
ruling  was  based.  The  plaintiff  prosecuted 
error  to  this  court,  where  it  was  held  that 
two  causes  of  action  were  Improperly  Join- 
ed In  the  amended  petition,  against  which 
the  demurrer  was  directed  and  that  therefore 
no  error  appeared  and-  the  Judgment  of  the 
district  court  was  accordingly  affirmed.  Ben- 
son V.  Battey  (Kan.  Sup.)  78  Pac.  8-14. 
Thereafter  the  plaintliDt  represented  to  the 
district  court  that  the  ruling  sustaining  the 
demurrer  bad  been  made  upon  the  ground 
that  the  amended  petition  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action, 
and  not  upon  the  ground  that  two  causes  of 
action  were  Improperly  Joined,  and  that  the 
court  bad  so  announced  at  the  time  the  de- 
cision was  made,  although  the  Journal  entry 
was  silent  on  the  subject  He  therefore  ask- 
ed that  the  record  be  amended  to  show  the 
full  facts  regarding  the  ruling,  and  that 
thereupon  he  should  be  permitted  to  file 
separate  petitions  setting  out  his  several 
causes  of  action,  and  to  proceed  without  fur- 
ther service,  in  accordance  with  the  practice 
where  a  demurrer  Is  sustained  upon  the 
ground  of  misjoinder.  Section  4520,  Gen.  St 
1901.  The  court  denied  both  applications, 
and  the  plaintiff  again  prosecutes  error. 

As  the  Impartant  relief  sought  by  plain- 
tiff in  error  Is  that  be  be  allowed  to  keep 
bis  action  In  court,  by  the  filing  of  separate 
petitions,  and  the  request  for  the  amendment 
to  the  record  Is  only  incidental  to  this,  we 
shall,  for  the  purpose  of  considering  the  sit- 
uation which  would  then  be  presented,  assume 
for  the  present  that  he  was  entitled  to  have 
the  Journal  entry  corrected  so  as  to  show 
what  had  really  taken  place,  and  treat  the 
case  as  though  the  district  court  had  actual- 
ly permitted  the  record  to  be  amended.  The 
question  so  presented  is  this — could  the  court 


then,  by  any  order  It  had  Jurisdiction  to 
make,  allow  the  filing  of  separate  petitions, 
and  proceed  with  the  trial  of  the  cause  oi 
causes?  The  plaintiff  In  error  contends  that 
this  question  should  be  answered  In  the 
affirmative.  In  support  of  tlils  view  It  Is 
argued  with  much  plausibility  that  as  the 
district  court  based  Its  decision  upon  the 
ground  that  no  cause  of  action  whatever  was 
stated  In  the  amended  petition,  and  the 
Supreme  Court  held  on  the  contrary  that 
two  complete  causes  were  stated;  the  plaintiff 
never  by  any  possibility  could  have  had  an 
opportunity  to  exercise  his  statutory  right  of 
filing  separate  petitions  until  after  the  af- 
firmance of  the  Judgment,  and  that  If  it 
must  be  beld  that  It  was  then  too  late  for 
such  action  on  his  part  the  practical  effect 
of  the  ruling  is  to  deny  him  the  benefit  of 
the  statute  altogether. 

Notwithatanding  the  obvious  hardship  that 
results,  we  must  hold  that  the  district  court 
rightly  decided  that  It  had  no  power  to  pro- 
ceed further  in  the  case,  for  the  reason  that  a 
final  Judgment  had  been  rendered.  So  long 
as  this  Judgment  stood.  It  was  an  absolute 
bar  to  any  further  proceedings  In  the  nature 
of  a  trial  of  the  Issues  between  the  parties,, 
and  as  the  term  at  which  It  had  been  render- 
ed had  expired  It  could  only  be  vacated  in 
accordance  with  some  procedure  pointed  out 
by  the  Code.  Johnson  v.  Jones,  58  Kan.  743, 
51  Pac.  224.  No  question  is  here  involved 
as  to  the  effect  of  the  Judgment  as  an  adjudi- 
cation if  pleaded  in  any  subsequent  action 
between  the  parties,  but,  so  far  as  concerned 
that  particular  action  the  judgment  rendered 
for  the  defendants  was  a  finality,  unless  It 
should  be  set  aside  for  some  sufficient  reason 
in  a  manner  provided  by  law.  It  Is  to  be 
observed  that  what  this  court  decided  at  tne- 
prevlou:?  hearing  In  this  case  (and  the  only 
thing  It  could  have  decided)  was  not  that  the 
ruling  of  the  trial  court  In  sustaining  the  de- 
murrer was  necessarily  correct,  but  that  It 
could  not  be  said  from  the  record  presented 
here  that  the  ruling  was  erroneous.  The 
Judgment  sought  to  be  reversed  was  based 
upon  an  order  sustaining  a  demurrer  which 
Included  several  grounds,  and  the  case-made 
did  not  disclose  upon  which  of  these  grounds 
the  district  court  In  fact  acted.  This  situa- 
tion compelled  an  affirmance  of  the  Judgment 
if  any  one  of  the  grounds  set  out  In  the  de- 
murrer was  well  founded.  New  v.  Smith, 
68  Kan.  807,  74  Pac.  CIO.  It  now  appears, 
from  the  showing  made  by  the  plaintiff  upon 
bis  application  for  an  order  amending  the 
Journal  entry,  that  the  district  court.  In  fact, 
erred  in  sustaining  the  demurrer,  since  it 
did  so  upon  a  ground  which  this  court  has 
held  to  be  untenable.  The  Judgment  founded 
upon  this  ruling  was  therefore  erroneous.  But 
It  was  not  on  that  account  void.  The  error 
could  be  taken  advantage  of  only  by  proceed- 
ings in  the  Supreme  Our't.  If  not  challen- 
ged by  this  method  It  became  final  and  was  as 
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binding  opon  the  parties  as  any  other  Judg- 
ment could  be.  For  all  practical  purposes 
It  was  not  80  challenged.  While  the  defeat- 
ed party  filed  a  petition  In  error  In  this  court 
he  omitted  to  Incorporate  in  the  case-made, 
which  he  brought  here,  a  showing  of  the 
error  that  was^In  fact  committed,  and  his 
appeal  was  consequently  Ineffectual.  The 
plaintiff  having  failed  to  have  the  error  cor- 
rected In  the  way  provided  by  the  statute 
is  beyond  the  relief  of  the  district  court  or 
any  other  tribunal.  The  district  court  has 
no  power  to  set  aside  its  own  Judgment  at  a 
term  subsequent  to  that  at  which  it  was  ren- 
dered merely  because  it  is  shown  that  It  was 
based  upon  an  erroneous  ruling. 

Considering  the  record  as  having  been 
amended  In  accordance  with  plaintiff's  re- 
quest this  situation  Is  presented:  The 
demurrer  to  the  petition  has  not  heed  sustain- 
ed on  the  ground  of  misjoinder,  but  the  ruling 
of  the  district  court  sustaining  the  demurrer 
has  been  affirmed  by  this  court  for  the  reason 
that  the  petition  was  held  to  be  In  fact 
defective  on  that  ground,  and  because,  so  far 
as  could  then  be  learned  from  the  record,  the 
ruling  complained  of  might  have  been  based 
upon  that  consideration.  Inasmuch  as  the 
demurrer  has  not  been  sustained  for  mis- 
Joinder  no  occasion  has  arisen  for  applying 
the  statue  permitting  the  filing  of  separate 
petitions  in  such  a  case.  To  have  the  effect 
desired  by  the  plaintiff  the  amendment  would 
have  to  be  treated  as  though  It  had  been 
properly  Incorporated  In  the  record  ac- 
companying the  first  petition  In  error,  and  as 
though  this  court,  as  it  must  then  have  done, 
had  reversed  the  Judgment  of  the  district 
court  for  error  In  holding  that  the  petition 
failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  but  had  directed  that  the 
demurrer  be  sustained  for  misjoinder  of 
causes  of  action.  Under  such  circumstances 
the  plaintiff,  upon  tbe  mandate's  being 
compiled  with,  would  of  course  have  the 
opportunity  to  proceed  further  by  filing 
separate  petitions.  It  is  not  possible,  bow- 
ever,  to  give  to  the  amendment  any  such 
far-reaching  effect,  or  to  permit  It,  upon  any 
theory  of  relation,  to  change  the  character  of 
the  order  which  was  actually  made  in  the 
determination  of  the  first  proceedings  in  er- 
ror, and  which  left  the  Judgment  of  the  dis- 
trict court  undisturbed. 

The  Judgment  of  the  district  court  was  not, 
as  is  assumed  by  counsel  for  plaintiff  in  er- 
ror, a  Judgment  declaring  that  the  petition 
contained  two  causes  of  action  which  did 
not  admit  of  being  prosecuted  together.  This 
declaration,  If  the  demurrer  had  been  sus- 
tained on  that  ground,  would  have  been  In- 
volved in  such  ruling,  and  would  have  pre- 
ceded the  Judgment.  A  general  Judgment  for 
the  defendant  necessarily  follows  tbe  sus- 
taining of  a  demurrer  to  a  petition,  what- 
ever may  be  the  ground,  where  no  request  Is 
made  for  leave  to  amend  or  to  file  separate 
I)etItIons.  The  Judgment  in  this  instance  was 
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expressed  to  be  "that  neither  said  plaintiff, 
nor  said  defendants,  nor  any  of  thera  re- 
cover of  and  from  said  defendants  Calvin 
Hood,  I.  E.  Lambert,  or  R.  T.  Battey,  or 
either  of  them,  and  that  the  said  defendants 
[naming  them]  are  entitled  to  their  costs  in 
this  action,  taxed  at  $ ,  for  which  Judg- 
ment is  hereby  rendered."  This  was  equivalent 
to  the  formula  that  the  plaintiff  take  nothing 
by  his  action,  or  that  the  defendants  go 
hence  without  day.  It  was  a  final  determi- 
nation of  the  cause  against  the  plaintiff.  1 
Blacic  on  Judgments,  §i  13,  29.  It  was  enter- 
ed as  It  was  made,  and  neither  the  sub- 
stance nor  the  record  of  it  Is  now  subject 
to  amendment. 

These  considerations,  doubtless,  dispose  of 
the  substantial  controversy  Involved  lu  this 
proceeding.  But,  as  tbe  plaintiff  assigns  as 
error  the  action  of  tlie  district  court  In  re- 
fusing to  permit  the  record  to  be  amen^ied, 
so  as  to  show  tlie  ground  upon  which  the  de- 
murrer was  sustained,  it  Is  perhaps  neces- 
sary that  the  question  so  raised  shall  be 
decided.  It  is  a  general  rule  that  the  record 
of  a  Judgment  may  be  corrected,  so  as  to 
speak  the  truth  even  after  the  expiration  of 
the  term  at  which  It  was  rendered.  17  En- 
cycl.  of  P.  &  P.  920.  There  are  cases  hold 
Ing  that  this  should  be  done  only  when 
some  record  or  memorandum  has  been  pre- 
served which  may  serve  as  the  basis  of  such 
amendment,  b«)t  there  are  also  decisions  to 
the  contrary.  17  Eneycl.  of  P.  &  P.  93. 
The  question  presented  upon  an  application 
for  an  amendment  to  the  record  is  one  of 
fact.  The  change  should  be  allowed  only 
where  tbe  proof  in  support  of  the  application 
Is  clear  and  convincing.  But,  where  it  is 
satisfactorily  established  that  the  requisite 
facts  exist,  we  think  relief  should  not  be  de- 
nied merely  because  the  evidence  rests  en- 
tirely in  parol.  No  reason  Is  perceived  why 
the  amendment  asked  for  in  this  case  might 
not  be  permitted.  The  original  record  was 
correct  so  far  as  It  went,  but  It  failed  to 
show  fully  what  the  action  of  the  court  had 
been.  It  is  not  apparent  that  any  benefit 
can  now  result  to  the  plaintiff  by  making 
the  recital  more  specific,  yet  It  would  seem 
to  be  the  right  of  either  party  to  "have  the 
Journal  show  Just  what  ruling  was  in  fact 
made.  The  case  is  not  one  of  an  amend- 
ment being  asked  In  order  that  the  record 
might  show  the  reasons  that  actuated  the 
Judge  in  reaching  a  decision.  The  proposed 
addition  to  the  record  is  designed  to  show 
what  in  fact  was  decided.  A  demurrer  which 
presents  various  grounds  of  objection  to  a 
petition  partakes  of  the  nature  of  several 
separate  pleadings,  and  a  ruling  sustaining 
it  upon  one  ground  and  overruling  it  upon 
others  is  tantamount  to  a  ruling  upon  each 
of  a  number  of  different  motions.  A  state- 
ment that  such  a  demurrer  is  sustained 
does  not  tell  the  whole  story.  If  for  any 
reason  the  plaintiff  prefers  that  the  recital 
of  the  acts  of  tbe  court  upon  the  Journal 
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Bball  be  completed  w«  tbink  be  bas  tbe 
right  to  an  order  to  tbat  effect  We  do  not 
understand  tbat  tbere  ia  any  dispute  aa 
to  wbat  actually  took  place  at  tbe  time  tbe 
demurrer  was  ruled  upon,  or  tbat  It  is 
seriously  questioned  that  tbe  evidence  offered 
by  tbe  plaintiff  was  suiScient  to  establish  his 
claim  in  that  regard. 

Tbe  order  will  therefore  be  tbat  tbe  rulings 
of  the  trial  court  are  afBrmed,  except  as  to 
tbe  refusal  to  permit  tbe  amendment  of  the 
record.  As  to  this  feature  of  the  case  tbe 
cause  4s  remanded,  with  directions  to  permit 
such  amendment  All  tbe  Justices  concur- 
ring, except  GRAVES,  J.,  not  Mtting. 


m  Kan.  401) 

CHRISTISEN  V.   BARTLETT. 
(Sttsreme  Court  of  Kansas.    April  7,  1908.) 

L  J0OGMENT— COBRECTION   AFTER  TEBM. 

A  district  court  bas  tbe  power  to  correct 
tbe  entry  of  a  judgment  so  as  to  cause  it  to 
spealc  the  trutti.  after  the  expiration  of  tbe 
term  at  which  it  was  rendered,  and  upon  the 
personal  knowledge  of  tbe  judge  of  wbat  took 
place  in  court  at  the  time  of  its  rendition. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent  Dig.  Judgment  $S  583,  613.] 

2.  Appeai.— Harmless  Error. 

Whetiier  or  not  it  is  competent  for  a  dis- 
trict court  of  its  own  motion,  upon  discovering 
tbat  an  error  has  tieen  made  in  the  entry  of  a 
judgment  to  order  a  correction  thereof  without 
notice  to  a  party  affected,  such  want  of  notice 
cannot  be  made  the  ba-sis  of.  a  complaint  in 
this  court  by  one  who  afterwards  filed  a  motion 
asking  tbat  tbe  entry  be  restored  to  its  original 
form,  and  was  given  a  bearing  upon  tbe  merits 
of  such  motion,  the  decision  of  which  was 
against  him. 
(Syllabus  by  tbe  Court) 

Error  from  District  Court,  Hodgeman 
County. 

Action  by  Edwin  Bartlett  against  George 
J.  Cbristisen.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Flnoley  &  Madison,  for  plaintiff  in  error. 
F.  Dumont  Smith,  for  defendant  in  error. 

MASON,  J.  Edwin  Bartlett  sued  George 
J.  Cbristisen  In  ejectment.  A  judgment  was 
rendered  for  the  defendant  which  was  im- 
mediately set  aside,  over  bis  objection,  upon 
demand  of  tbe  plaintiff  by  notice  on  the 
journal;  the  cause  being  then  continued  to 
tbe  next  term.  A  record  was  shortly  there- 
after made  of  these  proceedings,  stating  that 
the  judgment  was  rendered  by  consent  of  the 
plaintiff.  The  defendant  then  filed  a  petition 
in  error  in  this  court  based  upon  tbe  con- 
tention tbat  as  tbe  judj^ment  bad  been  given 
by  consent  of  tbe  plaintiff,  tbe  court  bad  no 
authority  to  set  It  aside,  the  statute  author- 
izing a  second  trial  in  ejectment  having  no 
application  to  such  a  case.  On  tbe  first  day 
of  the  next  term  tbe  district  court  of  Its 
own  motion,  and  without  notice  to  tbe  defend- 
ant made  an  order  reciting  tbat  tbe  journal 
entry  tlieretofore  made  was  incomplete 
and  in  part  untrue  and  directing  a  new  entry  | 


to  be  made  In  accordance  wttb  tbe  actual 
facts.  Tbe  journal  was  thereupon  corrected 
in  obedience  to  this  order.  Tbe  new  entry 
showed  in  detail  tbe  circumstances  under 
which  tbe  judgment  had  been  rendered,  and 
in  particular  recited  tbat  tbe  plaintiff  con- 
sented to  its  Fendltion  only  upon  tbe  condi- 
tion tbat  It  should  be  immediately  set  aside 
upon  bis  application.  Still  later  the  defend- 
ant filed  a  motion  to  set  aside  tbe  order  of 
correction  and  gave  tbe  plaintiff  notice  of  a 
bearing  upon  it  A  bearing  was  had,  botb 
parties  being  represented,  and  tbe  motion 
was  denied.  These  proceedings  subsequent 
to  tbe  judgment  are  brought  to  our  notice  by 
supplemental  transcripts.  Two  questions  are 
presented,  whether  this  court  shall  look  to 
the  original  or  to  tbe  corrected  entry  to  learn 
tbe  circumstances  under  which  the  judgment 
was  rendered;  and  whether,  under  tbe  facts 
as  disclosed  by  wtiicbever  entry  shall  be  held 
to  control,  it  was  error  for  tbe  district  court 
to  set  aside  tbe  judgment  Tbe  order  of 
correction  is  objected  to  on  three  grounds: 
(1)  That  it  was  not  in  accordance  with  tbe 
real  facts  and  was  not  supported  by  suffi- 
cient evidence;  (2)  that  It  was  made  after 
the  expiration  of  tbe  term  of  court  at  which 
tbe  judgment  was  rendered;  and  (3)  tbat  It 
was  made  without  notice  to  tbe  defendant 

Tbe  first  two  objections  are  covered  by  tbe 
decision  of  this  court  In  Marti  ndale  t.  Bat- 
tey,  84  Pac.  627,  decided  In  January,  1906, 
where  It  was  held  that  the  record  of  a  judg- 
ment can  be  corrected  so  as  to  speak  tbe  truth 
after,  as  well  as  during,  the  term  at  which  it 
was  rendered,  and  upon  any  satisfactory  evi- 
dence, parol  as  well  as  written,  although  It 
was  noted  that  there  have  been  many  de- 
cisions against  each  of  these  proiiosltlons. 
See,  also,  Edinburgh  Lombard  Inv.  Co.  v. 
Walsh,  70  Kan.  899, 79  Paa  688.  There  was  no 
suggestion  In  this  case  of  any  purposeor  attempt 
to  change  tbe  order  tbat  was  actually  made, 
tbe  alteration  was  only  In  the  language  of 
tbe  record,  describing  wbat  had  been  done. 
No  question  is  Involved  of  any  rights  having 
been  acquired  under  tbe  original  entry  tbat 
would  be  disturbed  by  its  change.  The 
personal  knowledge  of  the  judge,  as  to  what 
had  taken  place  In  his  presence,  was  equiv- 
alent to  evidence  on  the  subject  and  a  decision 
of  fact  made  upon  that  basis  cannot  t>e  re- 
viewed here.  Tbe  circumstance  tliat  bis 
attorney  indorsed  an  approval  upon  a  form 
for  tbe  original  journal  entry  is  mentioned  as 
estopping  the  plaintiff  from  denying  its  cor- 
rectness. It  was  the  duty,  as  well  as  the  privi- 
lege, of  the  judge,  however,  to  see  tbat  the 
record  was  correctly  kept  and  po  act  of  the 
parties  could  prevent  the  exercise  of  that 
function. 

Tbat  no  notice  was  given  to  the  plaintiff 
of  the  change  in  the  record  was  presumably 
due  to  the  fact  tbat  tbe  change  was  ordered 
by  the  court  of  its  own  motion.  Even  in  such 
case,  irrespective  of  ahy  question  of  juri^ 
diction,  the  better  practice  would  seem  to  be 
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to  give  the  parties  affected  notice  of  a  pro- 
posed amendment  and  an  opportunity  to  be 
heard  npon  the  matter.  Whether  the  plain- 
tiff In  error  could  otherwise  complain  of  the 
want,  of  notice  In  the  present  case,  need  not 
be  determined;  he  afterwards,  as  already 
stated,  filed  a  motion  presenting  directly  the 
question  as  to  what  form  of  entry  the  facts 
required,  and  npon  this  motion  a  hearing  was 
had,  participated  In  by  counsel  for  both 
parties.  The  court  decided  against  the  con- 
tention of  the  defendant  He  has  therefore 
bad  every  advantage  that  would  have  been 
secured  to  him  by  a  notice  of  the  proposition 
to  correct  the  record. 

Accepting  the  corrected  record  as  evidence 
of  what  actually  tool;  place  it  is  manifest 
that  no  error  Is  shown.  The  Judgment 
against  the  plaintiff  was  justified  only  by  his 
consent,  and  his  consent  was  expressly  con- 
ditioned upon  Its  being  immediately  set  aside. 
Under  these  circumstances  the  court  could 
not  permit  the  judgment  to  stand.  Fairness 
to  the  plaintiff  required  that  it  should  be 
vacated,  and,  as  the  order  of  vacation  was 
made  at  the  same  term,  there  can  be  no 
doubt  of  the  jurisdiction  ofthecourt  to malce  it 

The  order  of  the  district  court  setting 
aside  the  Judgment  Is  affirmed. 


(72  Kan.  SSS) 

ACKER  T.  NORMAN. 

(Supreme  Court  of  Kansas.    Jan.  6,  1006.) 

Trial— Demurreb  to  Evioence. 

It  is  error  for  a  trial  coart  to  sustain  a 
demurrer  to  the  evidence  because  there  is  a 
conflict  and  contradictions  between  plaintifif's 
testimony  in  chief  and  upon  cross-esaminatiop. 
The  court  cannot  weigh  the  evidence.  If  there 
IS  any  evidence  whatever  to  support  plaintiff's 
case,  it  must  be  left  to  the  Jury  to  decide  its 
weight  and  credibility. 

(Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Trial,  S§  338,  347,  350.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Doniphan 
County;   William  I.  Stuart  Judge. 

Action  by  Lauretta  A.  Acker  against  C.  V. 
Norman,  as  receiver  of  the  Bank  of  Highland. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

John  F.  Kerrigan,  for  plaintiff  In  error. 
S.  M.  Brewster,  for  defendant  In  error. 


PORTER,  J.  Plaintiff  In  error  brought 
this  action  In  replevin  to  obtain  possession 
of  certain  hogs  and  cattle  levied  upon  by  the 
sheriff  of  Doniphan  county  upon  process  is- 
sued against  her  husband.  The  receiver  of 
the  Bank  of  Highland  was  substituted  as 
defendant  Upon  the  trial,  at  the  close  of 
plaintiff's  testimony,  the  court  sustained  a 
demurrer  to  the  evidence,  and  plaintiff  brings 
error. 

The  plaintiff,  with  her  husband,  occupied 
a  farm  belonging  to  the  husband's   father. 


She  testified  that  she  purchased  with  her  own 
money  the  brood  sows  and  boar  for  breeding 
purposes,  and  that  the  young  pigs  were  the 
increase  from  these ;  that  she  purchased  and 
paid  with  her  own  money  for  the  cows 
which  were  levied  upon  with  their  calves; 
that  she  purchased  with  her  own  money  the 
feed  that  was  fed  to  this  stock,  some  of  it 
from  her  husband  and  some  from  others; 
that  her  resources  consisted  of  interest  paid 
to  her  upon  a  note  for  $2,000  which  came  to 
her  from  her  father's  estate  and  money  ob- 
tained from  boarding  the  school  teacher, 
amounting  to  $70  at  one  time  and  $80  at  an- 
other ;  that  she  borrowed  some  of  the  money 
from  the  bank;  that  she  and  h^  daughter 
delivered  milk  to  a  creamery  during  one 
season,  and  with  the  money  earned  bought 
a  buggy;  and  that  she  traded  her  half  In- 
terest in  this  buggy  for  a  colt  and  traded  the 
colt  for  one  of  the  cows.  She  testified  with 
reference  to  each  head  of  stock  claimed  by 
her,  and  was  familiar  with  the  history  and 
description  of  each.  In  addition  she  intro- 
duced her  passbook,  showing  a  bank  account 
kept  In  her  name  from  December,  J899,  to 
some  time  In  1904,  and  the  cheeks  given  In 
payment  of  most  of  the  stock  in  controversy. 
These  checks  were  signed  In  her  name  by  her 
husband,  and  the  deposits  she  said  were 
made  by  bim  In  her  name  from  funds  be- 
longing to  her.  She  testified  that  her  fatber- 
In-law  owned  the  farm  and  gave  the  use  of  It 
to  her ;  that  her  husband  had  no  property  on 
the  place  except  one  cow ;  that  the  work  on 
the  farm  was  done  mostly  by  a  hired  man; 
and  that  her  husband  acted  as  her  agent  In 
depositing  the  moneys  .belonging  to  her  in 
the  banlc  and  In  drawing  checks  upon  her 
bank  account  Her  husband  was  a  witness 
and  testified  to  his  acts  as  her  agent  in  de- 
positing the  money  and  drawing  the  checks, 
and  that,  In  each  Instance,  when  checks  were 
given  for  stock  purchased,  she  directed  him 
to  make  the  purchase  and  to  draw  the  checks. 
The  checks  were  ail  signed  "L.  A.  Acker,  C. 
F.  A." ;  the  initials  "C.  F.  A."  being  those  of 
her  husband.  Upon  cross-examination  plain- 
tiff was  asked  with  reference  to  each  of  tlie 
Items  shown  upon  the  credit  side  of  the  pass- 
book, beginning  with  December  18,  1899, 
whether  the  Items  represented  money  belong- 
ing to  her,  and  where  she  obtained  It  She 
was  unable  to  state  as  to  most  of  the  Items 
where  the  money  came  from,  or  whether. 
In  fact,  it  was  her  own  or  her  husband's 
money.  In  reference  to  one  Item  of  $69.20 
deposited  March  0,  1902,  she  said:  "That 
might  have  been  mine,"  and  that  she  was 
boarding  the  school  teacher  about  that  time. 
Also  upon  cross-examination  she  still  insisted 
that  she  gave  her  husband  $35  to  pay  for 
com  for  feed,  and  that  she  borrowed  money 
twice  at  the  bank  with  which  to  take  up 
checks  given  for  some  of  the  stock  purchased. 
She  was  unable  to  show  upon  the  passbook 
the  particular  credit  given  her  for  either  note, 
and  was  not  clear  whether  the  amount  bor- 
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rowed  at  the  bank  was  exactly  tbe  amount 
of  the  checks  or  not.  She  was  asked  tbe 
following  questions  by  tbe  court :  "Q.  Can 
you  give  evcu  one  time,  and  name  tbe  time 
or  the  amount  you  deposited,  and  from  where 
or  from  whom  you  got  the  money?  A.  No. 
sir;  I  can't  I  can't  remember.  Q.  When 
you  borrowed  this  money  in  the  bank,  what 
did  you  do  with  It,  place  It  to  your  credit? 
A.  I  borrowed  enough  to  pay  for  tbe  cow, 
to  cover  the  check.  Q.  Did  you  have  it 
placed  to  your  credit  on  tbe  bankbook?  A 
Yes,  sir.  Q.  Then  drew  the  check?  A. 
Yes,  sir."  Afterward  she  was  asked  to  point 
out  on  the  passbook  the  Item  of  $52.97  repre- 
senting this  transaction  and,  answered: 
"There  is  a  deposit  here  of  that  amount.  Q. 
Isn't  that  the  other  side  where  tbe  check  la 
charged  up,  it  isn't  there,  as  a  matter  of  fact, 
is  it.  Mrs.  Acker?    A.    No,  It  is  not  here." 

There  are  many  material  contradictions 
In  her  testimony  disclosed  by  her  cross-ex- 
amination, and  It  is  apparent  that  tbe  trial 
court  sustained  the  demurrer  on  account  of 
these,  believing  that  tbe  admissions  and  con- 
tradictions bad  destroyed  tbe  effect  of  her 
evidence  in  chief.  This  was  error,  for  which 
the  cause  must  be  reversed.  Where  there  is 
a  conflict  in  the  testimony,  it  Is  tbe  provlhce  of 
the  Jury  to  decide  it  Tiiey  are  tbe  exclusive 
Judges  of  the  weight  and  credibility  of  tbe 
testimony.  K.  C,  Ft  S.  &  G.  B.  Co.  v. 
Foster.  39  Kan.  329,  18  Pac.  28.5.  In  Neider- 
lander  v.  Starr,  50  Kan.  770,  771,  33  Pac.  592, 
693,  tbe  court  said :  "In  bis  cross-examina- 
tion be  eeenis  to  have  been  confused,  and  bis 
evidence  is  indefinite  and  conflicting;  but 
the  court  should  have  permitted  the  jury  to 
pass  upon  the  conflicting  evidence."  In 
Christie  v.  Barnes,  S3  Kan.  317,  6  Pac.  599, 
It  is  said:  "A  demurrer  to  evidence  admits 
every  fact  and  conclusion  which  the  evidence 
most  favorable  to  tbe  other  party  tends  to 
prove."  K.  P.  B.v.  Co.  v.  Brady,  17  Kan. 
380;  K.  P.  By.  Co.  v.  Oouse,  17  Kan.  571; 
Wolf  V.  Washer,  32  Kan.  533,  4  Pac.  10.30 ; 
Merket  v.  Smith,  33  Kan.  66,  5  Pac.  394; 
Home  V.  Salt  Co.,  62  Kan.  617,  35  Pac.  200 ; 
Buoy  V.  Milling  Co.,  68  Kan.  436,  75  Pac.  466; 
Hoffmeler  v.  Ballroad  Co.,  68  Kan.  831,  75 
Paa  1117. 

It  must  be  observed  that  nowhere  in  ber 
cross-examination  did  tbe  plaintiff  withdraw 
ber  statement  that  tbe  cows  and  hogs  had 
been  purchased  by  her  with  her  money. 
True,  she  admitted  that  she  could  not  remem- 
ber where  any  particular  item  of  deposits  In 
her  bank  account  came  from;  but,  when 
ber  cross-examination  closed,  she  was  still 
contending  that  it  was  her  money  that  pur- 
chased all  tbe  stock.  Doubtless,  there  are 
Instances  where  a  demurrer  should  be  sus- 
tained because,  upon  cross-examination,  a 
party  testified  in  direct  contradiction  to  bis 
testimony  in  chief  upon  some  vital  fact, 
essential  to  his  recovery,  where  the  latter 
controls  the  former  statement  and  practically 
admits  that  the  former  was  a  mistake  or  an* 


true.  If  a  demand  was  necessary  to  be  shown 
to  entitle  the  plaintiff  to  recover,  and  upon 
examination  in  chief  be  should  state  that  be 
bad  made  the  demand,  but  upon  cross-ex- 
amination should  correct  his  former  -testi- 
mony and  testify  that  he  bad  not  made  the 
demand  or  had  made  It  upon  the  wrong  per- 
son, and  this  was  all  tbe  evidence  upon  that 
essential  point  a  demurrer  would  lie.  This 
would  require  no  weighing  of  the  testimony, 
tbe  latter  statement  would  control,  and  plain- 
tiff would  not  be  left  in  tbe  position  of  con- 
tending that  be  bad  proved  a  demand.  In 
an  action  for  damages  at  a  railway  crossing, 
if  It  was  necessary  for  plaintiff  to  show  that 
he  looked  and  listened  for  a  train,  and  upon 
his  examination  in  chief  be  should  say  that 
he  bad  looked  and  listened,  bnt  on  cross-ex- 
amination should  state  that  be  was  mistaken, 
and,  in  fact,  bad  not  looked  or  listened,  and 
this  was  all  the  evidence  upon  that  point 
there  would  be  nothing  to  weigh.  Tbe  fact 
would  be  the  same  as  admitted  or  conceded, 
and,  under  the  supposed  case,  a  demurrer 
would  lie  because  contributory  ■  negligence 
was  shown.  Where  tbe  cross-examination 
merely  tended  to  show  that  tbe  testimony  in 
chief  was  false,  and  to  say  that  it  was  false 
required  a  weighing  of  it  and  plaintiff  was 
still  left  In  tbe  position  of  contending  that 
tbe  first  statements  were  true,  there  would 
arise  a  conflict  of  testimony  wblcb  the  Jury 
alone  could  determine.  That  Is  this  case. 
Many  of  the  answers  of  plaintiff  upon  ber 
cross-examination  tended  to  show  that  this 
bank  account  was  made  up  of  funds  belong- 
ing In  part  at  least  to  her  husband,  and  left 
grounds  from  which  the  Jury  might  have 
found  that  little,  if  any,  was  ever  hers,  and 
fi'om  which  they  might  have  disbelieved  her 
testimony  entirely  as  to  tbe  facts  about  tbe 
purchase  and  ownership  of  tbe  stock;  but 
It  was  necessary,  before  the  Jury  could  do 
this,  for  tbem  to  weigh  carefully  a  large  mass 
of  testimony,  made  up  of  conflicting  state- 
ments of  plaintiff,  the  checks,  the  passbook, 
tbe  husband's  testimony,  and  all  tbe  facts 
and  circumstances  In.evidence.  Among  other 
things  they  might  have  taken  into  consid-^ra 
tlon  that  tbe  woman  was  examined  in  refer- 
ence to  tbe  separate  items  In  ber  passbook  up- 
on an  account  covering  a  period  of  five  years, 
made  up  of  over  60  Items  of  deposits  and 
about  200  debit  items  of  checks  drawn 
against  the  account  and,  with  their  experi- 
ence in  keeping  track  of  items  In  passbooks 
of  their  own,  may  have  attached  less  impor- 
tance to  her  failure  to  remember  what  these 
items  represented  than  did  tbe  trial  court 

Tbe  other  errors  complained  of,  in  sustain- 
ing objections  to  certain  questions  asked  of 
plaintiff  and  ber  husband,  have  been  exam- 
ined, but  we  find  nothing  substantial  in  any 
of  them. 

For  tbe  error  in  sustaining  tbe  demurrer, 
tbe  Judgment  will  be  reversed,  and  tbe  cause 
remanded  for  another  triaL  All  the  Justices 
concurring. 
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BENNETT  v.  TATLOE  et  aL 

(Supreme  Court  of  Kanaas.    Jan.  6,  190G.) 

6AI.E  —  Failure  to  Deliveb  —  Comstbdction 
OF  Contbact^Tendeb  of  Pbice. 

Where,  in  an  acdon  to  recover  damaees  for 
nondelivery  of  com  on  the  track  in  North 
Top<ka  under  a  contract,  it  is  admitted  that  the 
buyer  was  to  pay  for  each  car  upon  the  presen- 
tation to  him  of  a  draft  therefor,  accompanied 
wi.h  the  bill  of  lading  and  certificate  of  weight 
and  grade,  and  it  is  shown  that  the  seller  placed 
a  car  of  corn  on  the  track,  drew  a  draft  for 
the  contract  price  payable  to  the  Merchants' 
National  Bank  of  Topeka  and  assigned  to  it 
the  bill  of  lading,  to  which  was  attached  the 
certiricate  of  weight- and  grade,  and  the  bank 
presented  the  draft  for  payment  with  the  bill 
of  lading  and  certificate  of  weight  and  grade, 
and  payment  was  noc  made  during  bu<!iness 
hours,  and  at  the  end  of  such  day  the  bank  re> 
quired  the  drawer  to  take  up  the  draft — it  was 
error  for  the  court  to  instruct  the  jury  that  if 
the  buyer  on  the  following  day  tendered  to  the 
seller  the  amount  of  the  draft  and  requested  a 
-delivery  of  the  bill  of  lading  and  certificate,  and 
the  seller  refused,  the  neglect  of  the  buyer  to 
take  up  the  draft  on  presentation  was  not  a 
forfeiture  of  the  contract,  and  the  seller  would 
be  liable  for  damages  for  nondelivery  of  the 
■com. 

[Ed.  Note. — For  cases  in  point,  see  ToL  43, 
Cent.  Dig.  Sales,  §§  204,  608,  1153.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty;   Z.  T.   Hazen,  Judge. 

Action  by  W.  L.  Taylor  and  M.  A.  Tay- 
lor, partners  as  the  Taylor  Grain  Company, 
against  A.  H.  Bennett  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Beversed. 

The  Bennett  Commission  Company  sold, 
and  contracted  to  deliver,  to  tbe  Taylor  Grain 
Company  on  or  before  June  21,  1903,  10,000 
bushels  of  com  in  the  car  on  the  track  In 
North  Topeka.  In  part  fulfillment  of  thi8 
contract  Bennett  Commission  Company 
placed  June  19,  1003,  a  car  of  Inspected  corn 
on  the  track  In  North  Topeka,  and  drew  a 
sight  draft  upon  the  Taylor  Grain  Company 
In  favor  of  the  Merchants'  National  Bank 
ot  Topeka,  to  which  it  attached  tbe  bill  of 
Jading  and  Inspection  certificate,  and  de- 
livered them  to  the  Merchants'  National 
Bank  of  Topeka  about  12  o'clock  noon  of 
that  day,  and  received  credit  for  tbe  amount 
of  the  draft  A  messenger  of  the  bank,  for 
the  purpose  of  presenting  the  draft  for  pay- 
ment called  at  the  office  of  the  Taylor  Grain 
Company  in  North  Topeka  between  1  and 
2  o'clock  p.  m.  of  that  day  with  the  draft 
to  which  was  attached  the  bill  of  lading  and 
Inspection  certificate.  No  person  being  In 
the  ofllce,  he  left  a  note,  calling  attention 
to  the  fact  that  such  draft  was  held  by  the 
bank.  Between  1  and  2  o'clock  Miss  Camp- 
bell, the  cashier  of  the  Taylor  Grain  Com- 
pany, returned  to  the  office,  found  the  notice, 
and  telephoned  tbe  bank.  Inquiring  if  this 
draft  was  a  cash  item,  and,  being  Informed 
that  It  was,  she  called  up  the  Bennett  Com- 
mission Company's  office  and  made  tbe  same 
Inquiry,  and  received  the  same  answer.    She 


tlien  drew  the  firm's  check  on  the  Bank  of 
Topeka  In  favor  of  the  Merchants'  National 
Bank,  and  caused  It  to  be  certified  by  the 
vice  president  of  the  Bank  of  Topeka,  and 
called  at  the  Merchants'  National  Bank 
after  business  hours  to  take  up  the  draft 
The  doors  were  not  closed  and  she  applied 
to  the  cashier  for  the  draft,  and  was  in- 
formed that  the  Bennett  Commission  Com- 
pany had  taken  up  the  draft  She  then 
went  to  the  Bank  of  Topeka  to  get  a  certi- 
fied check  payable  to  the  Bennett  Commission 
Company,  but  that  bank  was  closed.  At  tbe 
close  of  banking  hours  on  June  19th'  the 
Merchants'  National  Bank  called  up  the 
Bennett  Commission  Company  and  informed 
them  that  their  draft  had  not  been  paid,  and 
that  they  must  take  it  up,  which  they  did 
Immediately  and  gave  their  check  for  the 
amount  The  next  morning  Miss  Campbell 
returned  to  the  Bank  of  Top^a,  and  se- 
cured a  certified  check  payable  to  the  Ben- 
nett Commission  Company,  and  presented 
It  to  the  Bennett  Commission  Company,  but 
they  refused  to  accept  it  Thereafter  Ben- 
nett Commission  Company  refused  to  deliver 
any  more  corn,  and  the  Taylor  Grain  Com- 
pany brought  this  action  to  recover  damages 
resulting  to  It  from  the  nondelivery  of  the 
com  in  accordance  with  the  contract.  The 
Bennett  Commission  Company  as  a  defense 
relied  upon  the  nonpayment  of  the  draft 
on  June  19th  as  a  forfeiture  by  Taylor  Grain 
Company  of  the  contract  and  as  a  release 
of  It  from  any  further  obligation  to  deliver 
the  corn.  In  reply  to  this  answer  the  plain- 
tiff stated:  "The  agreed  price  of  said  corn 
was  due  and  payable  from  said  plaintiff 
to  said  defendant  as  fast  as  the  same  was 
loaded  on  a  car,  or  cars,  whenever  there- 
after bills  of  lading  and  bills  or  drafts  for 
and  on  account  of  the  value  thereof,  drawn 
by  the  seller  of  said  corn,  were  presented 
to  the  purchaser  of  the  same  for  payment 
by  said  seller  or  his  agent  or  the  assignee 
of  said  bills  of  lading  and  bills  or  drafts." 
The  trial  resulted  In  a  judgment  for  plain- 
tiff, which  the  defendant  seeks  to  reverse 
by  this  proceeding. 

E.  S.  Quinton,  A.  B.  Quinton,  and  M.  M.* 
Miller,    for   plaintiff    In    error.    Edwin   A- 
Austln  and  Otis  B.  Hungate,  for  defendants 
In  error. 

GREENE,  J.  (after  stating  the  facts).  The 
Important  question  arising  upon  the  admitted 
facts  Is,  was  the  refusal  of  the  Taylor  Grain 
Company  to  accept  the  car  of  corn  tendered 
June  19th  and  pay  the  draft  on  that  day 
such  a  violation  of  the  contract  as  to  relieve 
the  Bennett  Commission  Company  from  fur- 
ther obligations  under  It?  Parties  may  put 
such  legal  conditions  Into  a  contract  as  they 
can  agree  upon.  In  the  contract  under  con- 
sideration It  was  agreed  that  when  the  Ben- 
nett Commission  Company  should  deliver 
a  car  of  corn  on  the  tracks  In  North  Topeka, 
and  secure  a  certificate  of  weights  and  grade 
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and  present  to  tlie  Taylor  Grain  Company 
a  bill  of  lading  therefor,  with  certificate 
of  weights  and  grade,  together  with  draft 
for  the  value  according  to  the  terms  of  the 
contract,  the  Taylor  Grain  Company  would 
receive  the  car  and  pay  therefor  upon  de- 
mand. The  Bennett  Commission  Company 
In  this  complied  literally  with  the  terms  of 
the  contract,  and  the  Taylor  Grain  Company 
failed  In  the  performance  of  their  part. 

One  of  the  contentions  of  the  plaintiff  in 
error  is  that  the  court  erred  In  the  following 
instruction  to  the  jury:  "In  this  case  one 
of  the  questions  for  you  to  determine  will 
be  whether  or  not  the  defendants  have  been 
relieved  from  liability  on  this  contract  or 
contracts.  If,  in  the  performance  of  this 
contract,  the  defendants  presented  the  neces- 
sary bin  of  lading,  certified  weights  and 
grade,  and  draft,  and  the  plaintiffs  refused 
to  pay  the  draft,  then  the  defendants  would 
have  a  right  to  refuse  to  perform  the  contract 
further,  because  when  they  had  taken  the 
necessary  steps,  when  they  had  furnished 
the  bill  of  lading  and  the  certificate  showing 
that  the  corn  was  up  to  grade,  and  the  plain- 
tiffs failed  and  refused  to  pay  it,  then  they 
would  not  have  to  perform  the  contract  fur- 
ther and  would  not  have  to  make  a  second 
tender  of  some  part  of  the  corn.  But  in  this 
connection  I  further  Instruct  you  that  If 
the  defendants  in  this  case.  In  attempting 
to  perform  this  contract  on  their  part,  had 
a  car  load  of  com  and  had  a  bill  of  lading 
and  the  necessary  Inspection  certificate  or 
ticket,  and  drew  a  draft  on  the  plaintiffs  and 
left  It  in  the  Merchants'  National  Bank  on 
the  19th,  about  noon,  to  be  presented  for  pay- 
ment, that  the  collector  or  agent  of  that  bank 
went  to  the  plaintiffs*  place  of  business  in 
North  Topeka,  but  did  not  find  any  person 
there  to  present  the  draft  to  and  left  a  note 
to  the  effect  that  there  was  a  draft  drawn 
upon  the  plaintiffs  and  for  collection  in  the 
Merchants'  National  Bank,  and  that  there- 
after, and  on  that  same  afternoon,  the  young 
lady  who  testified  here  was  the  cashier  of 
the  plaintiffs,  and  she  returned  to  the  office 
and  found  the  note  calling  attention  to  the 
fact  that  a  draft  had  been  drawn  upon  the 
plaintiffs,  and  that  she  then  immediately,  or 
shortly  thereafter,  came  over  to  this  side  and 
procured  a  certified  check  payable  to  the 
Merchants'  National  Bank  and  procured  that 
certified  check  within  a  reasonable  time  and 
took  it  to  the  bank,  and  when  she  got  there 
found  that  the  draft  had  been  taken  up  by 
the  defendants  and  that  the  bank  had  then 
closed,  and  that  on  the  next  day  she  procured 
a  certified  check  payable  to  the  defendants 
in  this  case  and  took  It  up  and  presented 
to  the  defendants  and  requested  that  they 
turn  over  the  papers  to  her,  and  that  they 
refused  to  do  so — then  I  instruct  you  that 


that  would  not  constitute  a  forfeiture  of 
the  contract  In  other  words,  that  the  de- 
fendants would  still  be  liable  under  the  con- 
tract sued  upon  in  this  case."  The  court  toW 
the  jury  in  the  latter  portion  of  this  in- 
struction that  if  upon  the  day  after  the  draft 
bad  become  dishonored  the  buyer  secured  a 
certified  check  for  the  value  of  the  com  and 
presented  it  to  the  Bennett  Commission  Com- 
pany and  requested  that  it  turn  over  the  bill 
of  lading,  draft,  and  certificate  of  weight 
and  grade  to  the  ■  buyer,  and  the  Bennett 
Commission  Company  refused  to  do  so,  this 
would  be  a  compliance  by  the  Taylor  Grain 
Company  with  the  conditions  of  the  contract. 
This  was  error.  By  this  instruction  the  court 
extended  the  time  for  payment  beyond  that 
expressly  agreed  upon  by  the  parties.  It  is 
beyond  the  power  of  a  court  to  put  condi- 
tions, limitations,  or  extensions  on  the  ex- 
plicit terms  of  a  contract  If  the  terms  of 
the  contract  are  definite  and  certain,  the 
court  must  leave  the  parties  where  they  have 
placed  themselves  by  their  agreement  If 
the  Taylor  Grain  Company  wished  time  after 
delivery  to  make  payments,  they  should  have 
caused  such  condition  to  be  made  a  part 
of  their  agreement.  Having  admitted,  as 
it  did  in  its  reply, ,  that  the  agreement  was 
that  it  should  make  such  payment  on  demand, 
the  court  could  not  extend  the  time,  or  Insert 
other  conditions  in  the  agreement.  If  it 
could  extend  the  time  within  which  the  buyer 
might  pay  for  the  com  beyond  the  time  ex- 
pressed in  the  agreement.  It  could,  by  the 
same  rule,  extend  the  time  within  which  the 
seller  might  make  final  delivery,  and  in- 
stead of  this  time  expiring  on  June  2l8t  as 
agreed,  it  could  be  made  to  expire  on  June 
'22d.  By  the  agreement  of  the  parties  the 
draft  was  payable  on  presentation,  provided 
It  was  accompanied  with  the  bill  of  lading 
and  certificate  of  weight  and  grade.  If  the 
draft  was  not  paid  on  that  day,  it  became 
dishonored  and  would  be  charged  back, 
either  to  the  account  of  the  drawer  or  trans- 
mitter. In  this  case,  after  dishonor,  the 
drawer  was  requested  to  take  up  the  draft, 
which  he  did,  and  the  bill  of  lading,  which 
was  the  title  to  the  corn,  was  returned  to 
him.  Thereafter  he  was  not  required  to 
hold  the  corn  subject  to  any  subsequent  or- 
der of  the  Taylor  Grain  Company,  but  might 
immediately  dispose  of  it.  The  Taylor  Grain 
Company,  having  failed  to  meet  its  obligation 
under  the  contract,  forfeited  all  right  to  in- 
sist upon  a  delivery  of  the  com,  or  to  recover 
damages  for  a  nondelivery  of  the  corn. 

Many  other  questions  are  argued  by  plain- 
tiff in  error  which,  by  reason  of  the  views 
here  expressed,  become  immaterial. 

For  the  error  in  giving  the  Instractlon. 
the  judgment  Is  reversed  and  the  cause  re- 
manded.   All  the  Justices  concurring. 
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FIRST   NAT.    BANK   OF   CONCORDIA   T. 
McINTOSII  &  PETERS   LIVE   STOCK 

&  COMMISSION  CO. 
(Supreme  Court  of  Kansas.    Jan.  6,  1906.) 

1.  Sales— Bailment  ob  Sale. 

If  the  owner  of  cattle  deliver  them  to 
another  to  be  fed  under  an  express  agreement 
that  the  only  interest  of  such  other  person  in 
the  cattle  is  what  be  may  put  on  them,  tbe 
transaction  is  a  bailment,  and  not  a  sale. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  {  7.1 

2.  CoNTBACT— Construction. 

Whenever  parties  themselves  define  the 
limits  of  their  rights  and  jobligations  in  respect 
to  the  ownership,  custody,  and  care  of  a  herd 
of  cattle,  the  compact  controls,  and  there  is  no 
room  for  the  application  of  a  legal  theory  which 
might  govern  in  the  absence  of  an  express 
agreement. 

[Ed.  Note. — For  cases  in  point*  see  vol.  11, 
Cent.  Dig.  Contracts,  f  723.] 

3.  CBATrEL  MOBTOAOE— MOBTOAOE  BT  BAIL- 
EE—ValI  D ITY . 

II  the  bailee  of  cattle  under  an  agreement 
like  that  referred  to  in  paragraph  1  attempt 
to  mortgage  his  interest  in  them  at  a  time  when 
they  have  gained  nothing,  tbe  mortgage  is  void 
for  want  of  a  thing  to  be  mortgaged. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages,  {  55.] 

4.  Same- Afteb-Acquibgd  Pbopebty. 

In  order  that  a  chattel  mortgage  may  affect 
property  to  be  created  or  acquired  by  the  mort- 
gagor subsequent  to  tbe  mailing  of  tbe  instru- 
ment, it  must  expressly  declare  such  to  be  its 
purpose,  and  when  the  property  is  brought  into 
existence,  or  is  acquired  by  the  mortgagor,  the 
mortgagee  must  take  actual  possession  of  it 
before  the  claims  of  third  persons  attach. , 
(Syllabus  by  the  C!ourt.) 

Error  from  District  Court,  Wyandotte 
CJounty;  J.  McCabe  Moore,  Judge. 

Action  by  the  First  National  Bank  of  Con- 
cordia against  the  Mcintosh  &  Peters  Live 
Stock  &  Commission  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

Park  B.  Pulsifer  and  Dwight  M.  Smith, 
(or  plaintiff  In  error.  Beardsley,  Gregory 
&  Klrsbner,  for  defendant  in  error. 

BURCH,  J.  Tbe  plaintiff  sued  tbe  defend- 
ant for  tbe  conversion  of  a  berd  of  cattle. 
Judgment  wag  rendered  for  the  defendant 
upon  tbe  following  findings  of  facts  and 
conclusions  of  law: 

"Findings  of  Fact 

"(1)  Tbat  at  tbe  times  hereinafter  men- 
tioned plaintiff  was  and  still  Is  a  national 
bank  located  at  Concordia,  Cloud  county, 
Kan.;  tjiat  tbe  defendant  was  and  still  Is 
a  Kansas  corporation  engaged  In  tbe  live 
stocli  commission  business  In  Kansas  City. 

"(2)  In  tbe  month  of  October,  1902,  A.  W. 
Miller  was  tbe  owner  of  70  bead  of  cows 
and  heifers.  H.  J.  Eppler  was  tbe  son  In- 
law of  said  Miller,  and  resided  at  tbe  time 
on  a  farm  belonging  to  tbe  said  Miller  in 
Cloud  county,  Kan.    Tbat  tbe  said  70  bead 


of  cattle  were,  sometime  during  tbe  montb 
of  October,  1902,  delivered  by  said  Miller 
to  said  Eppler  under  tbe  following  agree- 
ment, viz..  Miller  was  to  remain  tbe  owner 
of  tbe  cattle:  EJppler  was  to  have  possession 
of  tbem  and  have,  as  bis,  whatever  be  added 
to  tbem  In  weight  or  value.  There  was  no 
agreement  on  Eppler's  part  tbat  be  would 
feed  tbe  cattle  In  any  amount  or  for  any 
certain  time.  Tbe  evidence  does  not  show 
on  what  day  of  tbe  mouth  In  October,  1902, 
this  arrangement  between  Miller  and  Eppler 
was  made,  nor  tbe  day  wben  tbe  cattle  were 
delivered  by  Miller  into  possession  of  Ep- 
pler; but  tbe  evidence  does  show  that  tbe 
cattle  were  In  tbe  possession  of  Eppler  wben 
tbe  mortgage,  a  copy  of  wblcb  Is  hereinaf- 
ter set  out,  was  given  to  plaintiff  bank. 
There  was  no  agreement  between  Miller  and 
Eppler  wblcb  gave  Eppler  authority  to  sell 
said  70  bead  of  cattle,  or  to  dispose  of  theiu 
or  receive  tbe  proceeds  from  tbe  sale  there- 
of, and  Miller  at  no  time  consented  tbat 
Eppler  should  have  or  exercise  any  sucb 
authority  over  tbe  cattle. 

"(3)  On  tbe  22d  day  of  October,  1902,  said 
H.  J.  Eppler  was  indebted  to  tbe  plaintiff, 
the  First  National  Bank  of  Concordia,  up- 
on two  promissory  notes,  one  dated  Novem- 
ber 15,  1901,  for  13,718.50  on  wblcb  there 
was  at  tbat  time  due  about  $2,058.50  and 
extended  to  January  15,  1903;  tbe  other  note 
dated  October  22,  1902,  for  $316.50,  was  due 
January  15,  1903. 

"(4)  On  said  22d  day  of  October,  1902,  H. 
J.  Eppler  executed  tbe  chattel  mortgage  to 
tbe  said  First  National  Bank  of  Oncordia, 
a  copy  of  wblcb  Is  as  follows:  [Here  fol- 
lows chattel  mortgage.]  There  Is  no  evi- 
dence at  all  tbat  at  tbe  time  said  Eppler 
executed  said  mortgage  to  tbe  plaintiff  bank 
he  bad  fed  to  the  cattle  In  controversy  any 
amount  of  feed  whatever,  or  added  anything 
to  their  weight  or  value,  unless  It  l>e  tbe 
statement  In  said  mortgage  to  tbe  effect  that 
tbe  cattle  were  'being  fed'  by  bim.. 

"(5)  On  the  30tb  day  of  January,  1903,  said 
H.  J.  Eppler  bad  a  public  sale  on  tbe  prem- 
ises described  in  said  chattel  mortgage,  and 
at  said  sale  tbe  then  managing  officer  of  the 
plaintiff  bank  was  present  and  acted  as  clerk 
of  tbe  sale.  Some  cattle  were  sold,  horses 
were  sold,  and  also  feed,  household  goods, 
and  other  property.  It  was  a  sale  made 
by  Eppler  wltb  a  view  at  tbe  time  known  to 
said  officer  of  tbe  plaintiff  bank  of  leaving 
the  state  of  Kansas  and  moving  from  Cloud 
county.  Tbe  proceeds  of  tbe  property  sold, 
cash,  notes,  and  accounts,  were  kept  by  tbe 
plaintiff  bank  In  payment  of  tbe  indebted- 
ness due  from  Eppler  to  said  bank,  and  was 
properly  applied  and  credited  on  tbe  notes 
secured  by  tbe  chattel  mortgage  above  re- 
cited, leaving  a  balance  due  on  tbe  larger 
note  of  more  than  ?2,200. 

"(6)  Tbe  said  managing  officer  of  said 
bank  made  no  inquiry  at  the  time  concern- 
ing tbe  70  bead  of  cattle  in  controversy 
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here,  and,  In  fact,  did  not  malce  any  specif- 
ic  Inquiry  concerning  them  until  after  they 
were  sold  In  Kansas  City,  as  hereinafter  re- 
cited. 

"(7)  On  the  2d  day  of  February,  1903,  said 
A.  W.  Miller,  with  said  H.  J.  Eppler  and 
tbelr  servants,  had  said  70  bead  of  cattle 
loaded  on  cars  at  Hollls,  Kan.,  a  station  in 
Cloud  county,  Kan.,  and  shipped  consigned 
to  defendant  company;  at  the  same  time 
other  cattle  and  bogs  were  shipped.  Part  of 
the  shipment  was  made  In  the  name  of  H. 
J.  Eppler,  as  consignor,  and  part  In  the 
name  of  Eppler  &  Wbeeland,  as  consignors. 
Miller  supposed  the  cattle  were  to  be  shipped 
In  his  name,  and  believed  they  had  been  so 
shipped,  and  Immediately  telegraphed  de- 
fendant company  that  the  cattle  had  been 
shipped,  and  requested  that  the  proceeds  be 
credited  to  his  account  In  the  National  Bank 
of  Belleville.  Kan. 

"(8)  The  defendant  company  had  no  actual 
notice  of  the  existence  of  the  mortgage  maac 
by  Eppler  to  the  plalntlft  bank  as  aforesaid, 
or  that  plalnticr  bank  had  or  claimed  to  have 
any  interest  in  or  lien  upon  said  70  head  of 
cattle  or  the  proceeds  thereof.  Having  been 
notified  by  Miller  that  he  claimed  the  pro- 
ceeds of  the  cattle  as  his  own  and  demand 
being  made  upon  defendant  by  Eppler  that 
the  money  be  paid  to  him,  defendant  re- 
fused to  pay  the  money  to  either  without 
the  consent  of  the  other,  and  within  a  few 
days  thereafter  did  pay  over  the  money  up- 
on the  joint  draft  of  the  two — that  is,  said 
Miller  and  said  Eppler. 

"(9)  That  In  all  the  transactions  involv- 
ing the  sale  of  said  cattle  and  payment  of 
money,  defendant  acted  In  good  faith,  with- 
out any  knowledge  at  all  of  any  claim  on 
the  part  of  plaintiff  bank  against  said  cattle, 
but  paid  the  proceeds  of  the  entire  ship- 
ment of  cattle  and  hogs  on  the  Joint  draft 
of  Miller  and  Eppler. 

"(10)  There  was  due  from  said  H.  J.  Eppler 
to  the  plaintiff  bank  at  the  time  the  defendant 
paid  over  the  proceeds  of  the  sale  of  the 
70  head  of  cattle  as  aforesaid,  the  sum  of 
about  $2,000  on  account  of  the  promissoi-y 
notes  hereinbefore  described. 

"(11)  The  73  head  of  cows  and  heifers 
and  1  bull  which  were  In  the  shipment  here- 
inafter referred  to  were  sold  by  the  defend- 
ant company  for  the  gross  sum  of  $2,392.45, 
from  which,  by  consent  of  the  parties,  Is 
to  be  subtracted  the  proportionate  part  of 
freight,  yardage,  feed,  and  commissions  paid 
out,  which  is  in  the  aggregate  $16S.57,  and 
which,  taken  from  the  gross  sales  of  the 
74  head  of  cattle,  would  leave  $2,223.88; 
from  this  subtract  the  selling  price  of  the 
bull,  and  the  pro  rata  amount  representing 
the  selling  price  of  3  of  the  remaining  73 
head  of  cattle,  would  leave  the  net  amount 
arising  from  the  sale  of  the  70  bead  of 
cattle,  $2,104.04.  At  the  time  Miller  turned 
these  cattle  over  to  Eppler,  they  were  of 
the  value  of  $1,309.25,   which,   taken  from 


the  sum  last  above,  leaves  as  the  amount  to 
which  Eppler  Is  entitled  out  of  the  proceeds, 
$795.39,  under  the  agreement,  as  hereinbe- 
fore recited,  wherein  Eppler  was  to  have 
simply  the  amount  which  he  added  to  the 
value  of  the  cattle,  and  this  $795.39  repre- 
sents the  added  value.  Miller  furnished 
$553.66  In  feed  and  in  money  with  which  to 
purchase  feed  for  these  cattle. 

"(12)  Prior  to  the  commencement  of  this 
action,  demand  was  made  by  plaintiff  of  the 
defendant  for  the  return  of  the  cattle  In 
controversy,  which  demand  was  not  com- 
piled with. 

"Conclusions  of  Law. 

"(1)  The  arrangement  between  Miller  and 
Eppler  at  the  time  It  was  entered  into  was 
a  mere  gratuity  on  the  part  of  Miller,  and 
amounted  to  a  mere  license  given  to  Eppler 
to  take  and  feed  the  cattle  and  have  simply 
the  amount  which  he  added  to  the  value  of 
the  cattle.  There  being  an  entire  absence 
of  any  proof  that,  at  the  time  of  making 
the  mortgage  In  controversy,  Eppler  had 
fed  anything  to  the  cattle  or  added  any- 
thing to  their  weight  or  value,  the  court 
finds  that  the  mortgage  In  controversy  is 
void  as  to  the  defendant  herein. 

"(2)  The  mortgage  In  controversy  does  not 
purport  on  Its  face  to  cover  any  accruing  or 
after-acquired  Interest  of  Eppler  in  the 
cattle  in  controversy,  and  there  being  an 
entire  absence  of  proof  that  at  the  time  of 
making  the  mortgage  he  had  any  interest, 
plaintiff  cannot  take  anything  under  the 
mortgage. 

"(3)  On  the  findings  of  fact  hereinbefore 
made,  the  court  declares,  as  a  conclusion  of 
law,  that  the  defendant  is  entitled  to  Judg- 
ment." 

It  Is  argued  here  that  the  portion  of  the 
second  finding  relating  to  the  ownership  of 
the  cattle  is  unsupported  by  the  evidence; 
that,  notwithstanding  such  finding,  the  trans- 
action between  Miller  and  Eppler  was.  In 
law,  a  sale,  and  not  a  .bailment,  and  that 
the  piaintiflTs  mortgage  was  a  valid  lien 
upon  any  future  Interest  which  Eppler 
might  acquire  In  the  cattle  by  virtue  of  the 
contract  with  Miller.  The  plaintiff's  entire 
claim  to  the  cattle  rests  upon  the  follow- 
ing descriptive  provision  of  Its  mortgage: 
"Also  my  equity  In  the  70  head  of  cattle 
being  fed  by  me  belonging  to  A.  W.  Miller." 
From  this  it  Is  apparent  the  plaintiff  cannot 
identify  the  property  sued  for  except  through 
the  instrumentality  of  a  document  which 
unequivocally  asserts  Miller's  ownership. 
When  the  mortgage  was  given  Eppler  doubt- 
less understood  the  full  extent  of  his  Interest 
In  the  cattle.  It  well  may  be  assumed  that 
both  mortgagor  and  mortgagee  desired  that 
the  Instrument  defining  tbelr  rights  should 
speak  the  truth.  It  Is  not  likely  that  the 
mortgagee  would  accept  an  Instrument  con- 
taining statements  less  advantageous  than 
the  truth  would  warrant.    It  would   be  a 
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matter  of  great  surprise  if  the  plaintiff 
should  take  a  mortgage  expressed  to  be  on 
Eppler's  equity  in  Miller's  cattle  if  the  cat- 
tle. In  fact,  belonged  to  Eppler.  The  accept- 
ance of  the  mortgage.  Its  retention,  and  its 
enforcement  against  other  property  make  np 
the  equivalent  of  an  admission  by  the  mort- 
gacee  of  the  truthfulness  of  Its  declarations. 
Such  admission  lacks  the  quality  of  conclu- 
slTeness  because  the  recital  In  question  is 
merely  descriptive  and  not  contractual,  but 
its  evidential  value  is  very  great,  and  all  of 
its  probative  force  is  opposed  to  the  plaln- 
tiff's  claim. 

The  only  witness  who  testified  directly  to 
the  agreement  under  which  ISppler  obtained 
the  cattle  was  Miller  himself.  Together 
with  other  testimony  be  gave  the  following: 
"Q.  Was  the  arrangement  between  yon  and 
Eppler  in  reference  to  this  70  bead  a  verbal 
or  written  arrangement?  A.  Why,  it  was 
verbal.  Q.  Now  you  may  state  in  your  own 
language  the  arrangement  between  you  and 
Elppler  as  to  this  70  head  of  cows  and  heifers ; 
In  other  words,  what  interest  bad  you  and 
what  Interest  did  be  have  in  the  cattle?  A. 
All  the  interest  be  had  in  tbe  cattle  was 
last  what  he  put  on  them;  he  took  the 
cattle  to  feed,  and  what  he  put  on  them 
was  all  the  interest  he  had  in  the  cattle. 
Q.  Ton  mean  by  tbat,  that  tbe  increase  in 
weight  and  value  at  tbe  time  of  sale  over 
the  weight  and  valu^  at  tbe  time  yon  turned 
them  over  to  bim  was  to  belong  to  ESppler? 
A.  Tes,  sir."  The  witness  was  not  in  tbe 
least  confused  by  tbe  effort  of  examining 
counsel  to.  relate  tbe  question  of  ownership 
to  that  of  a  division  of  proceeds  following 
a  sale.  "Q.  At  that  time,  Mr.  Miller,  what 
beneficial  interest  had  you  in  these  cattle, 
this  70  head  of  cattle?  By  that  I  mean 
what  amount  of  money  was  to  be  paid  to  yon 
before  there  was  to  be  anything  coming  to 
Eppler  on  this  70  head  of  cattle?  A.  The 
cattle  were  mine.  Well,  there  was  $1,309.25." 
A  letter  written  by  Miller  to  tbe  defendants 
and  introduced  in  evidence  by  tbe  plaintiff 
is  entirely  consistent  with  his  testimony 
and  with  his  claim  of  ownership.  "Answer- 
ing yours  of  the  1st  in  reference  to  H.  J. 
E^ppler,  will  say  that  the  70  head  of  cows 
belonged  to  me.  I  furnished  the  money  to 
pay  for  them  &  they  cost  $1309.25.  Eppler 
was  to  have  all  he  put  on  the  cattle  and 
whatever  they  sold  for  above  the  $1,309.25 
was  his  equity.  If  there  was  any  Mtg.  on 
these  cattle,  I  was  not  aware  of  it." 

Tbe  plaintiff  attempts  to  draw  unwarrant- 
ed Inferences  from  other  testimony  relating 
to  the  computation  at  the  pecuniary  shares 
of  Miller  and  Eppler  in  the  property,  but 
none  of  tbe  statements  made  Is  Incompatible 
with  the  court's  finding.  The  following  are 
the  strongest:  "Q.  On  payment  of  tbe  som 
of  $1,309.25,  who  had  tbe  remaining  Interest 
In  the  70  head  of  cattle?  A.  Well,  I  suppose 
Mr.  Eppler  did.  Q.  Tou  had  no  other  In- 
terest on  payment  of  tbat  amount  due?    A. 


Nothing  more  than  I  loaned  bim  some  money 
to  buy  corn  with  to  feed  them."  These  ques- 
tions and  answers  do  not  even  suggest  that 
Eppler  owned  the  $1,309.25  Interest  In  the 
property  before  that  sum  was  paid  to  Miller. 
On  the  contrary,  the  implication  is  that, 
even  upon  payment  of  tbe  amount  stated, 
Eppler  would  not  become  the  proprietor  of 
the  cattle,  but  only  of  the  remaining  interest, 
viz.,  what  he  had  put  oh  them ;  and,  indeed, 
this  is  true,  since  it  was  not  within  the 
contemplation  of  the  parties  that  there  should 
be  an  actual  ascertainment  and  segregation 
of  Eppler's  interest  until  tbe  cattle  were 
marketed.  They  were  bought  to  be  fed  and 
sold.  They  were  bought  with  Miller's  mon- 
ey, and  he  owned  them.  The  increment  only 
belonged  to  Elppler.  Whenever  they  were 
sold  Miller  was  to  receive  out  of  tbe  selling 
price  their  original  cost,  and  Eppler  was  to 
receive  tbe  remainder.  There  is  much  in 
the  record  to  corroborate  this  view.  The 
evidence  all  being  In  tbe  form  of  writings 
and  depositions  the  case  Is  presented  here 
in  practically  the  same  aspect  as  the  one 
which  It  bore  In  the  district  court  Cheney 
▼.  Hovey,  56  Kan.  637,  642,  44  Pac.  605.  In 
sucb  case  the  findings  of  the  district  court 
are  entitled  to  consideration,  and  In  doubtful 
cases  Its  decision  may  turn  the  scales  in 
favor  of  affirmance.  Robinson  v.  Melvln, 
14  Kan.  484;  McFarland  v.  Buck,  27  Kan. 
784.  If  the  evidence  be  confilcting  the  find- 
ings will  not  be  disturbed,  unless  clearly 
overborne  by  tbe  weight  of  the  evidence. 
Moore  V.  Pye,  10  Kan.  246.  But  in  many 
Instances  evidence  of  the  character  described 
may  be  canvassed  in  the  same  manner  as 
if  tbe  proceedings  were  original  in  this  court 
Robinson  v.  Melvln  and  Moore  v.  Pye, 
supra ;  Durham  v.  Carbon  Coal  &  Min.  Co., 
22  Kan.  232,  243 ;  Keith  v.  Stetter,  25  Kan. 
100,  101;  Woodward  Faxon  &.  Co.  v.  Clark, 
30  Kan.  78,  2  Pac.  106.  Such  a  course  has 
been  pursued  In  this  cause,  with  the  result 
that  the  finding  of  tbe  district  court  is 
fully  approved. 

Inasmuch  as  Miller  and  Eppler  agreed  that 
the  full  extent  of  Eppler's  interest  In  tbe 
cattle  should  be  merely  the  additional  weight 
be  might  succeed  In  producing,  the  courts  are 
powerless  to  enlarge  that  Interest.  When- 
ever parties  themselves  define  tbe  limits  of 
their  rights  and  obligations  tbe  compact  con- 
trols, and  there  is  no  room  for  the  application 
of  a  legal  theory  to  the  contrary.  "A  special 
contract  of  bailment  prevails  in  determining 
the  liabilities  of  the  parties,  as  against  gen- 
eral principles  of  law  applicable  in  the  ab- 
sence of  express  agreement"  Butler  v. 
Greene,  49  Neb.  280,  68  N.  W.  40G.  It  is 
true  tbat  the  question  of  what  the  legal 
effect  of  a  provision  in  a  contract  may  be 
Is  one  of  law.  But  the  law  cannot  say,  for 
example,  that  a  gratuitous  agreement  allow- 
ing a  man  tbe  fleeces  which  he  may  grow 
in  a  year  upon  the  backs  of  his  neighbor's 
sheep  licenses  him  to  supply  bis  table  with 
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mutton  from  the  flock.  The  law  cannot  over- 
ride tbe  will  of  the  parties,  and  compel  the 
passing  of  title  when  they  have  agreed  other- 
wise. Metropolitan  Nat.  Bank  t.  Benedict 
Co.,  20  C.  C.  A.  377,  74  Fed.  182,  185 ;  Harris 
V.  Coe  et  al.,  71  Conn.  157,  41  Atl.  552. 
In  this  case,  If,  after  all  of  Eppler's  feed  had 
been  consumed,  the  cattle  bad  gained  noth- 
ing, he  would  have  bad  no  claim  upon  them ; 
and  If,  through  no  fault  of  bis,  all  of  them 
bad  died,  Miller  could  have  recovered  noth- 
ing from  bim.  He  paid  nothing,  and  entered 
into  no  obligation  to  pay.  One  of  the  fun- 
damental elements  of  a  sale  Is  wanting;. 
There  was  no  price  to  be  paid  and  to  be  re- 
ceived. "A  sale,  of  nece-ssity.  Implies  a  con- 
Blderntlon  or  price."  State  v.  Muntz,  3  Kan. 
384,  386.  See,  also,  Union  Stock  Yards  & 
Transit  Co.  v.  Western  Land  &  Coal  Co.,  7 
C.  C.  A.  660,  59  Fed.  49.  Conceding  that  Ep- 
pler  might  have  been  entitled  to  keep  the 
cattle  upon  paying  to  Miller  their  original 
cost  be  was  under  no  obligation  to  do  so, 
and  could  not  have  been  compelled  to  do  so. 
He  held  tbe  property  at  Miller's  risk,  and  not 
bis  own. 

The  plaintiff  insists  upon  the  literal  mean- 
ing and  application-  of  the  expressions  "re- 
turn" and  "restoration"'  of  the  property  as 
ordinarily  used  in  distinguishing  bailments 
from  sales;  the  purpose  of  tbe  parties  in  this 
case  being  to  market  the  cattle  after  they 
were  fattened.  But  a  sale  on  tbe  market. 
Instead  of  an  actual  return  of  the  property, 
is  a  common  incident  of  bailments  (24  A.  & 
E.  Encycl.  of  L.  r2d  Ed.]  1020),  and  delivery 
to  a  third  person  by  agreement  with  the 
bailor,  express  or  implied,  satisfles  this  re- 
quirement of  the  dcHnition  of  bailment  (5 
Cyc.  169).  The  simple  statement  of  the  case 
of- Scott  Mining  Co.  v.  Sbultz,  C7  Kan.  605, 
73  Pac.  903,  distingtilshes  it.  The  inappli- 
cability of  the  conditional  sales  act  of  1901 
Is  shown  by  the  case  of  Harris  v.  Coe,  already 
cited,  and  tbe  argument  which,  in  effect, 
reads  into  tbe  plaintiff's  mortgage  tbe  words 
"subject  to  a  verbal  mortgage  to  A.  W.  Mil- 
ler" In  place  of  the  words  "belonging  to 
A.  W.  Miller,"  confutes  Itself.  When  Eppler 
took  the  cattle  be  bad  no  Interest  in  them 
beyond  an  opportunity,  which  was  not  mort- 
gagable.  When  tbe  plaintiff  took  its  mort- 
gage he  had  not,  so  far  as  the  evidence 
shows,  added  a  pound  In  weight  or  a  penny 
in  value  to  the  cattle.  Tnerefore  he  was 
still  tbe  proprietor  of  nothing,  and  tbe  mort- 
gage was  void  for  want  of  a  thing  to  be 
mortgaged. 

The  case  Is  analogous  In  many  respects  to 
that  of  Robinson  v.  Haas,  40  Cal.  474.  Rob- 
inson delivered  to  Rood  2,000  sheep  to  be 
herded  and  cared  for  during  a  period  of 
three  years.  At  the  end  of  that  time  the 
original  number  was  to  be  returned,  and  the 
increase  was  to  be  divided  equally.  At  a 
time  when  tbe  original  size  of  the  flock  had 
been  diminished  by  several  hundred  head 
T> — ^  undertook  to  sell  to  Haas.    The  court 


held  that  the  transaction  between  Robinson 
and  Rood  was  a  bailment,  and  that  because 
there  was  no  Increase  Rood  bad  nothing  to 
sell,  and  Haas  acquired  nothing  from  him. 
"It  is  not  witbln  tbe  power  of  any  person 
to  mortgage  property  which  does  not  exist 
or  which  does  not  belong  to  him.  He  can- 
not mortgage  property  which  is  afterward  to 
be  created,  or  purchased,  or  procured.  He 
can  only  mortgage  property  which  at  tbe 
time  is  in  existence,  and  to  which  be  has  a 
title."  Cameron,  Hull  &  Co.  v.  Marvin,  26 
Kan.  612,  62a  See,  also.  Long  v.  Hines,  40 
Kan.  220,  16  Pac.  339.  10  Am.  St.  Rep.  189; 
Townsend  v.  Alien,  62  Kan.  313,  02  Pac.  1008, 
52  L.  R.  A.  323,  84  Am.  St.  Rep.  388. 

The  mortgage  did  not.  In  terms,  express 
a  purpose  that  it  should  attach  to  any  in- 
terest in  the  property  which  Eppler  migbt 
afterwards  acquire,  and.  If  It  had  done  so, 
the  plaintiff  failed  to  perfect  Its  inchoate 
right  by  subsequently  taking  possession. 
"The  rule  in  Kansas  is  that  to  affect  the 
after-acquired  property  the  mortgage  must 
contain  an  express  provision  binding  such 
after-acquired  proi>erty,  and  even  where  there 
Is  such  an  express  provision  in  the  mortgage 
the  rights  of  third  persons  are  not  affected 
thereby  unless  the  mortgagee  takes  actual 
possession  of  the  after-acquired  property 
before  It  is  purchased  by  third  persons  or 
seized  by  creditors;  and  that  if  such  third 
persons  pui-chase  it  or  such  creditors  seize 
it  before  the  mortgagee  takes  such  actual 
possession  thereof,  the  third  persons  or  cred- 
itors obtain  tlie  better  right  thereto.  Dayton 
V.  Bank,  23  Kan.  421;  Live  Stock  Co.'  v. 
6uthrie,  50  Kan.  46t.  474,  31  Pac.  1071." 
New  England  Nat.  Bank  v.  Northwestern 
Nat.  Bank,  171  Mo.  307.  324,  71  S.  W.  191, 
60  L.  R.  A.  256. 

The  Judgment  of  the  district  court  is  af- 
firmed.    All  tlie  Justices  concurring. 


(72  Kan.  629) 
RICHARDSON  v.    BOARD  OF  EDUCA- 
TION OF  KANSAS  CITY  et  ai. 
(Supreme  Court  of  Kansas.    Jan.  6,  1906.) 

1.  Statutes— General  and  Speciai,  Laws. 

A  law  providing  for  the  organization,  main- 
tenance, and  control  of  common  schools  may  be 
a  general  or  a  special  law,  but  is  not  a  law  of 
a  general  nature,  because  its  subject-matter  is 
not  one  of  a  general  nature. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Statutes,  i  107.] 

2.  Same— General  La'At. 

Article  10,  c.  92,  Gon.  St.  1901,  providing 
for  tbe  organization,  maintenance,  and  manage- 
ment of  bigii  schools  in  cities  of  the  first  class, 
is  a  general  law,  but  not  a  law  of  a  general 
nature. 

I  Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  §  107.] 

3.  Same— Amendment— Repeal 

A  general  law  may  be  amended  or  replied 
by  a  general  or  a  special  act,  if  its  subject- 
matter  is  not  of  a  general  nature. 

(Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Stotutes,  {  77.] 
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4.  Same— AME^DlraNT— Special  Act. 

Chapter  414,  p.  G76,  Laws  1005,  is  a  special 
act  amendatory  o!  section  C290,  Gen.  St.  1901," 
and  is  not  in  violation  of  any  provision  of  the 
Constitution. 

Bnrcb,  J.,  dissenting. 

(Syllabus  by  the  C!ourt.) 

Petition  by  Mamie  Ricbardson  for  writ 
of  mandamus  to  the  board  of  education  of 
Kansas  City  and  others.    Writ  denied. 

The  plaintiff,  Mamie  Richardson,  presents 
her  petition  for  a  writ  of  mandamus  to 
compel  the  board  of  education  of  Kansas 
City,  Kan.,  and  M.  E.  Pearson,  superintend- 
ent of  the  high  school,  to  permit  her  to 
attend  the  forenoon  sessions  of  the  high 
school.  She  alleges  that  the  board  of  edu- 
cation bt  said  city  passed  a  resolution  separ- 
ating the  white  and  colored  pupils  in  the 
high  school,  and  providing  that  the  forenoon 
sessions  shall  be  attended  by  white  pupils, 
and  that  the  colored  pupils  shall  attend  the 
afternoon  sessions;  that  she  is  a  colored  girl, 
and  a  resident  of  Kansas  City,  possessing 
all  of  the  educational  qualiflcations  to  admit 
her  to  the  high  school;  that  she  presented 
herself  for  admission  to  the  high  school  in  the 
forenoon,  and  that  she  was  refused  admis- 
sion with  the  white  children,  who,  she  was 
informed,  had  the  exclusive  use  of  the  build- 
ing in  the  forenoon  of  each  day,  according 
to  the  direction  of  the  board  of  education; 
and  that  the  colored  children  would  be  admit- 
ted to  the  said  high  school  separate  from 
the  white  children,  and  would  have  the  ex- 
clusive use  of  said  high  school  building  in  the 
afternoon  sessions.  The  board  justifies  its 
conduct  under  chapter  414,  p.  670,  Laws  1903, 
which  authorizes  it  to  separate  the  colored 
and  white  children  in  the  high  School,  and 
to  organize  and  maintain  separate  high 
schools  for  the  white  and  colored  children. 
It  also  alleges  that  the  courses  of  study  are 
the  same  for  both  sessions,  and  upon  the 
completion  of  either  entitles  the  graduate 
to  enter  the  State  University.  Chapter  414, 
p.  676,  Lews  1905,  reads  as  follows: 

"Chapter  414.   Concerning  Separate  Schools  In 

Kansas   City  for  White  and   Colored 

Children. 

"An  act  relating  to  the  government  of  schools 

-     in  Kansas  City,  Kansas,  and  to  amend 

section 6200 of  tbeGeneral  Statutes  of  1901. 

"Be  It  enacted  by  the  Legislature  of  the 
state  of  Kansas: 

"Section  1.  That  section  6290,  being  also 
section  182,  article  10,  chapter  92  of  the 
General  Statutes  of  1901,  entitled,  'An  act 
for  the  regulation  and  support  of  common 
schools,'  be,  and  the  same  is,  hereby  amended 
so  that  the  same  shall  read  and  be  as 
follows:  'Sec.  182.  The  board  of  education 
shall  have  power  to  elect  their  own  ofllcers, 
make  all  necessary  rules  for  the  government 
of  the  schools  of  such  city  under  its  charge 
and  control  and  of  the  board,  subject  to  the 


provisions  of  this  act  and  the  laws  of  this 
state;  to  organize  and  maintain  separate 
schools  for  the  education  of  white  and 
colored  children,  including  the  high  schools 
In  Kansas  City,  Kansas;  no  discrimination 
on  account  of  color  shall  be  made  in  high 
schools,  except  as  provided  herein;  to 
exercise  the  sole  control  over  the  public 
schools  and  school  property  of  such  city; 
and  shall  have  the  power  to  establish  a 
high  school  or  high  schools  In  connection 
with  manual  training  and  Instruction  or 
otherwise,  and  to  maintain- the  same  as  a 
part  of  the  public  school  system  of  said  city.' 

"Sec.  2.  That  original  section  6290,  being 
also  section  182,  article  10,  chapter  92,  of 
the  General  Statutes  of  1901.  of  which  section 
hereof  Is  amendatory,  and  all  acts  and  parts 
of  acts  in  conflict  with  the  provisions  of 
this  act,  be,  and  the  same  are  hereby  repealed. 

"Sec.  3.  This  act  shall  talce  effect  and 
be  in  force  from  and  after  its  publication 
In  the  oflScial  state  paper. 

"Approved  February  22,  1905. 

"Published  in  official  state  paper  February 
28.    1903." 

This  act  is  amendatory  of  section  182,  c.  92, 
Gen.  St  1901,  |  6290,  which  provides  as  fol- 
lows: 

"Sec.  6290,  General  Statutes  of  Kansas, 
1901:  Section  182.  The  board  of  education 
shall  have  power  to  elect  their  own  officers, 
mal^e  all  necessary  rules  for  the  government 
of  the  schools  of  said  city  under  its  charge 
and  control,  and  of  the  said  board,  subject 
to  the  provisions  of  this  act  and  the  laws  of 
this  state;'  to  organize  and  maintain  separate 
schools  for  the  education  of  white  and  colored 
children,  except  In  the  high  school,  where 
no  discrimination  shall  be  made  on  account 
of  color;  to  exercise  the  sole  control  over 
the  public  schools  and  school  property  of 
said  city;  and  shall  have  the  power  to 
establish  a  high  school,  and  maintain  the 
same  in  whole  or  In  part  by  demanding, 
collecting  and  receiving  a  tuition  fee  for 
and  from  each  and  every  scholar  or  pupil 
attending  such  high  school." 

B.  P.  Waggener,  Waters  &  Waters,  and 
0.  W.  Frye,  for  plaintiff.  Nathan  Cree,  E.  S. 
McAnany,  and  Thomas  J.  White,  for  de- 
fendant 

GREENE,  J.  (after  stating  the  facts). 
The  question  decisive  of  this  controversy 
Is  the  constitutionality  of  chapter  414,  p.  C76, 
Laws  1905,  as  amendatory  of  section  6200, 
Gen.  St  1901,  being  also  section  182,  c.  92, 
Gen.  St.  1901.  The  petitioner's  contentions 
are  that  the  amended  act  is  a  general  law 
providing  for  the  organization,  maintenance, 
government,  and  control  of  high  schools  in 
all  cities  of  the  first  class,  and  cannot, 
therefore,  be  amended  or  repealed  by  a 
special  act  .and  that  chapter  414,  p.  676, 
Laws  1W6,  is  a  special  act,  and  Is  therefore 
Inoperative  as  a  repeal  of  the  general  law. 
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In  order  to  understand  and  determine  this 
question,  it  becomes  necessary  to  examine 
the  section  of  tbe  Constitution  Involved.  It 
reads  (section  17,  art  2):  "All  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion throughout  the  state;  and  in  all  cases 
•where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted."  It  will  be 
observed  that  this  section  distinguishes  be- 
tween "laws  of  a  general  nature"  and  "gen- 
eral laws."  With  reference  to  this  section, 
subjects  of  legislation  may  be  divided  into 
three  classes:  First,  those  which  the  Con- 
stitution specifically  points  out  as  subjects 
of  general  laws  only,  such  as  conferring 
corporate  powers,  etc.;  second,  subjects  of 
a  general  nature,  which  are  as  clearly  with- 
in the  inhibition  of  special  legislation  as 
those  specifically  excluded  therefrom;  and, 
third,  subjects  which  are  not  of  a  general 
nature,  and  which  may,  therefore,  be  con- 
trolled by  general  or  special  laws  within  the 
discretion  of  the  Legislature.  In  the  present 
case  we  are  only  concerned  with  the  last 
two  classes.  A  law  of  a  general  nature  is 
one  whose  subject-matter  is  common  to 
all  the  people  of  the  state.  Sutherland 
defines  a  law  of  a  general  nature  as  follows: 
"Laws  of  a  general  nature  are  such  as  re- 
late to  a  subject  of  a  general  nature,  and  a 
subject  of  a  general  nature  is  one  that 
exists  or  may  exist  throughout  the  state, 
or  which  affects  tbe  people  of  the  state 
generally,  or  in  which  tbe  people  generally 
have  an  interest"  General  laws  are  those 
"which  apply  to  and  operate  uniformly  upon 
all  members  of  any  class  of  persons,  place^, 
or  things,  requiring  legislation  peculiar  to 
themselves  In  the  matters  covered  by  the 
laws."  Bouvier,  Law  Dictionary,  General 
Law.  The  difference  between  a  law  of  a 
general  nature  and  a  general  law  Is  tbgt 
the  subject-matter  of  tbe  former  must  be  one 
common  to  tbe  people  of  tbe  entire  state, 
while  all  that  is  required  of  the  latter  is  uni- 
formity of  operation.  Whether  or  not  the 
subject  of  an  act  which  is  either  general  or 
special  in  form  is  one  of  a  general  nature 
is  always  a  question  for  judicial  determina- 
tion. If  the  subject-matter  is  one  of  a  gen- 
eral nature,  the  rule  that  it  must  be  governed 
by  a  law  which  shall  have  uniform  opera- 
tion throughout  the  state  is  mandatory.  If, 
however,  the  subject-matter  of  the  act  is 
one  not  of  a  general  nature,  the  law  falls 
under  the  second  subdivision  of  the  constitu- 
tional provision,  and  the  question  whether 
It  shall  be  governed  by  a  special  or  a  gen- 
eral law  Is  one  that  lies  wholly  within  the 
discretion  of  tbe  Legislature.  Rambo  v.  Lar- 
rabee,  67  Kan.  634,  73  Pac.  915.  The  con- 
fusion which  has  arisen  In  tbe  decisions  of 
this  court  upon  questions  arising  under  this 
section  of  the  Constitution  has  grown 
largely  out  of  the  fact  that  no  attempt  was 
made  to  distinguish  between  those  statutes 
whose  subject-matter  was  of  a  general  nature 
and  those  whose  subject-matter  was  not  of 


a  general  nature,  and  the  absence  of  an 
attempt  to  distinguish  between  "general 
laws"  and  "laws  of  a  general  nature."  In 
all  these  cases  the  statutes  under  considera- 
tion were  special  and  their  subject-matter 
was  not  of  a  general  nature.  Hence  It  was 
correctly  held  that  the  Legislature  was  the 
exclusive  judge  whether  its  object  might 
be  attained  by  a  law  general  in  form  or 
by  a  special  law.  These  cases  were  all 
collected,  and  the  apparent  conflict  recon- 
ciled by  the  late  Justice  Cunningham  in 
Rambo   v.   Larrabee,   supra. 

It  will  be  observed  that  the  question  here 
does  not  Involve  the  provisions  of  section  2, 
art  6,  of  the  Constitution,  which  provides 
that  "the  Legislature  suall  encourage  the 
promotion  of  intellectual,  moral,  scieutiflc 
and  agricultral  Improvement,  by  establishing 
a  uniform  system  of  common  schools,  and 
schools  of  a  higher  grade,  embracing  normal, 
preparatory,  collegiate  and  university  depart- 
ments." This  provision  has  been  complied 
with,  and  the  high  school  of  Kansas  City  be- 
longs to  this  system,  and  is  a  common  school 
of  a  higher  grade.  Board  of  Education  of 
City  of  Lawrence  v.  Dick  (Kan.)  78  Pac.  812. 

We  agree  with  the  contention  of  the  peti- 
tioner that  the  amended  law  is  a  general 
law,  but  it  Is  not  a  law  of  a  general  nature. 
The  consensus  of  opinion  of  the  Legislature 
and  this  court  has  always  been  that  the 
organization,  maintenance,  and  control  of 
schools  Is  not  a  subject  of  a  general  nature, 
within '  the  meaning  of  the  Constitution. 
They  have  always  been  considered  subjects 
of  special  legislation,  and  the  enactment  of 
special  laws  for  such  purposes  has  been  the 
rule,  and  not  the  exception.  In  Kansas.  Special 
acts  have  frequently  been  passed  for  such 
purposes,  notwithstanding  the  existence  of  a 
general  law  on  the  subject  In  this  parti- 
cular, more  perhaps  than  In  any  other,  is 
shown  the  wisdom  of  that  clause  of  the  (3on- 
stitution,  as  construed  by  this. court,  which 
permits  the  Legislature,  when  dealing  with 
subjects  that  are  not  of  a  general  nature^ 
to  pass  special  laws,  when.  In  its  discretion, 
a  general  law  cannot  be  made  to  serve  tbe 
purpose.  Many  schools  have  been  organized 
and  maintained  in  Kansas  under  special 
acts  which  it  would  have  been  impossible 
to  have  maintained  under  any  general  law 
then  In  existence  or  that  could  have  been 
passed.  Instances  of  this  class  of  special 
laws  are  plentiful.  Chapter  227.  p.  329, 
Laws  1889,  is  a  special  law  providing  for  the 
maintenance  and  control  of  tbe  common 
schools  In  the  city  of  Wichita.  This  special 
law  was  amended  by  another  special  law. 
Chapter  188,  p.  401,  Laws  1897.  Chapter  140, 
p.  225,  Laws  1803,  Is  a  special  act  providing 
for  the  establishment  of  a  county  high  school 
in  Labette  county.  This  act  was  held  to  be  a 
valid  exercise  of  the  power  of  the  Legislature 
to  pass  a  special  act,  notwithstanding  there 
was  in  existence  at  the  time  a  general  law 
under   which   Labette   county    could    have 
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organized  and  maintained  a  high  school. 
Eichhotlz  V.  Martin,  53  Kan.  480,  36  Pac. 
10<i4.  Chapter  35,  p.  74,  Laws  1871,  Is  a 
special  act  authorizing  School  District  No.  2 
in  Neosho  county  to  issue  bonds  to  build  a 
schoolhouse.  When  this  act  was  passed, 
there  was  a  general  law  in  force  under  which 
many  school  districts  had  built  scboolhouses. 
The  court,  in  passing  upon  the  constitutional- 
ity of  this  act  in  Beach  v.  Leahy,  11  Kan.  23, 
stated  that  there  may  have  existed  special 
reasons  for  passing  this  special  act,  and  that 
it  was  a  matter  of  legislative  discretion  to 
determine  whether  their  purpose  can  or  can- 
not be  expediently  accomplished  by  a  general 
law.  Chapter  90,  p.  123.  Laws  1886,  Is  a 
special  act  excepting  Kiowa  county  from  the 
operutio'.i  of  a  general  law  which  provided 
for  the  organization  of  counties,  and  pro- 
hibited counties,  townships,  and  school  dis- 
tricts therein  from  voting  bonds  until  after 
the  county  had  been  organized  for  one  year. 
The  special  act  amended  the  general  law, 
and  authorized  the  county  of  Kiowa  and  any 
township  or  school  district  therein  to  vote 
bonds  at  any.  time  after  the  organization  of 
the  county.  This  act  was  assailed  because 
it  was  special,  and  because  a  general  law  of 
a  uniform  operntion  was,  in  fact,  in  existence 
which  prohibited  any  county,  township, 
or  school  district  from  voting  bonds 
within  one  year  after  the  organization  of  the 
county  In  which  such  township  or  school 
district  was  situated.  It  was  upheld  in 
Bathbone  t.  Board  of  Commissioners,  83 
Fed.  125.  27  C.  C.  A.  477. 

If  the  subject  is  one  of  a  general  nature, 
the  discretion  of  the  Legislature  is  at  an 
end;  and.  If  It  undertakes  to  enact  a  law  on 
snch  subject  it  must  be  general  and  of  uni- 
form operation  throughout  the  state.  Wheth- 
er or  not  the  organization  of  counties  is  a 
subject  of  a  general  nature  we  are  not  called 
upon  to  decide.  Certainly  the  voting  of 
bonds  for  the  building  of  a  schoolhouse  is 
not  An  illustration  may  demonstrate  that 
the  organization  and  maintenance  of  schools 
cannot  be  a  sub.1ect  of  a  general  nature  with- 
in the  meanlngoftheConstitution.  As  illustra- 
tive of  the  injustice  and  Inequality  of  such  a 
rule,  let  us  suppose  a  condition  not  at  ail  Im- 
probable In  a  growing  state.  If,  In  an  unorgan- 
ized county,  two  trunk  liDSe  of  railroads  should 
determine  to  make  the  end  of  their  divisions 
at  the  point  of  intersection,  and  one  or  both 
should  establish  machine  shops  at  this  point, 
and  within  60  days  after  the  organization  of 
the  county  the  companies  should  place  5,000 
people  at  this  point,  an  urgent  demand 
would  at  once  arise  for  the  establishment  of 
schools.  Thus  it  will  be  observed  that  the 
general  law  for  the  organization  and  mainte- 
nance of  public  schools  would  be  wbotTy 
Inadequate  to  meet  this  emergency.  The 
Legislature,  in  its  wisdom  and  discretion. 


might  constitutionally  except  such  a  county 
from  the  operation  of  a  general  law  then  in 
force,  which  prohibited  the  voting  of  bonds 
within  one  year  after  organization.  Many 
cases  have  actually  arisen  in  Kansas  which, 
while  probably  not  so  extreme,  made  -the 
demand  for  the  immediate  organization,  estab- 
lishment, and  maintenance  of  schools  equally 
important.  Instances  might  be  multiplied 
where  the  Legislature  has  enacted  special 
acts  providing  for  the  erection,  maintenance, 
and  control  of  both  grammar  and  high 
schools.  Indeed,  the  system  could  not  be 
effectually  maintained  throughout  the  state 
except  by  the  aid  of  special  laws  to  meet 
special  conditions. 

We  conclude  that  the  subject-matter  of 
the  amended  law  Is  not  one  of  a  general 
nature,  and  for  that  reason  the  law  does 
not  fall  under  the  first  clause  in  section  17, 
art.  2,  of  the  Constitution.  Therefore  it  was 
a  matter  exclusively  for  the  Legislature  to 
determine  whether  the  regulation  of  the  high 
school  in  Kansas  City  could  be  accomplished 
better  by  a  general  or  special  law.  Having 
tried  the  general  law,  and  having  discovered 
that  Its  operation  was  not  satisfactory.  It  was 
within  its  discretionary  power  to  amend  It 
by  a  special  act,  and  with  the  wisdom  of  this 
course  the  courts  cannot  Interfere.  Whether 
or  not  a  law  of  a  general  nature  can  be  thus 
amended  or  repealed  would  present  quite 
another  question.  Since  the  Legislature 
might  have  passed  a  special  law  in  the  first 
Instance,  providing  for  the  organization, 
maintenance,  and  control  of  the  high  schools 
in  each  city  in  the  state,  it  can  in  the  exercise 
of  its  discretion,  at  any  .time,  amend  or  re- 
j  peal  any  part  of  a  general  law  and  enact 
special  provisions  for  the  government  of  any 
high  school.  There  Is  no  constitutional  pro- 
hibition forbidding  the  Legislature  from 
amending  a  "general  law"  by  a  special  act 

It  is  suggested  that  this  law  violates  the 
fourteenth  amendment  to  the  federal  Consti- 
tution, but  our  attention  is  not  called  to  any 
provision  of  this  amendment  that  has  been 
violated  nor  what  is  claimed  by  the  petitioner 
upon  the  question. 

It  is  also  suggested  that  the  act  of  1005 
contains  more  than  one  subject  The  subject 
of  the  general  act  of  which  the  act  of  1906 
is  amendatory,  Is  the  regulation  and  control 
of  schools  in  cities  of  the  first  class.  Nor 
does  the  amendatory  law  treat  of  any  other 
subject. 

The  writ  is  denied. 

JOHNSTON,  C.  J.,  and  MASON,  SMITH, 
PORTER,  and  GRAVES,  JJ.,  concur. 

BURCH,  J.  (dissenting).  I  am  not  satis- 
fied that  the  conclusion  reached  in  the  fore- 
going opinion  is  correct  and  therefore  with- 
hold my  assent  from  it 
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C7S  Kan.  47) 
SWEET    T.    MONTPBLIER    SAVINGS 

BANK  &  TRUST  CO. 
(Supreme  Coart  of  Kansas.    Feb.  10,  1900.) 

1.  Banks  and  Banking— Trust  Companies— 

MiSAPPBOPBIATXON     0»     FUNDS  —  LlABlLlTT 

OF  Officeus. 

When  the  managing  agents  of  a  trust 
company  mingle  money  collected  for  another 
with  the  current  funds  of  the  company  for  use 
in  its  business,  in  violation  of  the  express 
dire<-tions  of  the  owner  to  remit,  or  knowingly 
permit  their  subordinates  to  do  so,  and  the  fund 
is  thereby  lost,  such  agents  will  be  personally 
liable  to  the  owner  therefor,  although,  at  the 
time  of  such  misappropriation,  it  was  the  intent 
of  such  managing  agents  to  account  for  and 
return  the  money  to  the  owner  upon  demand. 

2.  Trial  —  iNSTBUcnoNS  —  Failube    to    In- 
struct. 

Where  two  or  more  persons  are  defendants 
In  the  same  suit,  and  the  plaintiff  oCTers  evidence 
compfteut  as  to  one  and  incompt-tent  as  to 
another,  and  the  one  as  to  whom  it  is  incom- 
petent objects  thereto,  which  objection  is  over- 
ruled, and  the  evidence  admitted,  and  the  court 
omits  to  limit  the  application  of  such  evidence 
to  the  defendnnt,  against  whom  it  properly 
applies,  by  proper  instructions,  held  that  the 
overruling  of  the  objection  was  proper,  and  the 
omission  to  instruct  as  above  stated  cannot 
be  deemed  material  error,  when  the  objecting 
defendants  do  not  request  an  instruction  making 
•uch  limitation. 

&  Banks  and  Banking— Misappbopbiation 
OF  Coi.i.ections— Evidence. 

Evidence  in  this  case  examined,  and  held 
to  be  suliicient  to  sustain  the  verdict. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty; A.  W.  Dana,  Judge. 

Action  by  the  Montpelier  Savings  Bank  & 
Trust  Company  against  T.  B.  Sweet  and 
others.  Judgment  for  plaintiff  against  Sweet 
alone,  and  be  brings  error.    Affirmed. 

RoRsington  &  Smith  and  Samuel  Bamum, 
for  plaintiff  in  error.  J.  W.  Gleed  and  J. 
U  Hunt  (Gleed,  Ware  &  Gieed,  of  counsel), 
(or  defendant  in  error. 

GRAVES,  J.  This  suit  was  brought  by 
the  defendant  lo  error,  as  plaintiff,  against 
T.  B.  Sweet,  Geo.  M.  Noble,  and  E.  M.  Shel- 
den,  president,  vice  president,  and  treasurer, 
respectively,  of  the  Trust  Company  of 
America,  as  defendants,  with  the  purpose  of 
holding  them  personally  responsible  for  the 
conversion  of  the  proceeds  of  a  collection 
made  by  the  corporation  of  which  they  were 
the  principal  officers.  Judgment  was  re- 
covered against  Sweet  alone,  and  he  brings 
the  case  here  as  plaintiff  In  error. 

This  case  has  been  here  before.  It  is  re- 
iwrted  in  09  Kan.  641,  77  Pac.  538.  The 
law  relating  to  the  personal  liability  of  the 
active  managing  officers  of  a  trust  company 
for  the  misappropriation  and  conversion  of 
trust  funds  by  the  company  was  then  consid- 
ered by  this  court  The  ruling  then  made 
was  intended  to  apply  especially  to  the  facts 
of  this  case  which  were  practically  the  same 
then  as  now.  The  scope  of  the  decision  will 
be  better  understood  by  a  brief  reference  to 


the  facts  involved:  In  June,  1898,  the 
trust  company  had  the  note  and  mortgage 
in  question  for  collection,  and  on  the  2d  o( 
tb.-ft  month  the  treasurer  of  the  company, 
Sbelden,  wrote  to  the  defendant  in  error 
for  proper  releases,  as  the  collection  was 
then  about  to  be  made.  TfiB  letter  closed 
with  the  following  words:  "Return  to  us 
with  all  papers  and  we  will  make  the  col- 
lection and  remit"  On  June  13,  1898,  this 
request  was  answered  by  the  following  let- 
ter: "I  Inclose  herewith  the  release  asked 
for  in  the  J.  E.  Weaver  loan,  and  bond  and 
mortgage,  due  June  Ist  for  collection  and 
remittance."  Upon  receipt  of  this  Sbelden 
wrote  as  follows:  "We  have  yours  of  the 
13th  Instant,  Inclosing  the  J.  E.  Weaver  pa- 
pers, due  June  1st  tot  collection."  The  col- 
lection was  made,  but  Instead  of  remitting 
the  proceeds  as  directed  the  company,  with- 
out giving  notice  that  the  collection  had 
been  made,  it  credited  the  account  of  defend- 
ant in  error  therewith,  and  retained  the 
same  as  a  part  of  its  own  funds.  In  Septem- 
ber following  the  assets  of  the  trust  company, 
including  the  proceeds  of  said  collection,  pass- 
ed into  the  hands  of  a  receiver. 

It  is  contended  that  the  retention  of  this 
fund  by  the  trust  company  amounts  to  a 
conversion  thereof,  for  which  the  officers  of 
the  company  are  personally  liable.  It  is 
claimed  by  the  officers  sought  to  be  charged 
with  this  conversion  that. these  two  corpora- 
tions had  been  doing  business  together  for 
many  years;  that  it  had  been  the  uniform 
usage  in  the  conduct  of  such  business,  where 
there  were  no  directions  otherwise,  for  the 
trust  company,  when  it  made  a  collection, 
to  notify  the  defendant  in  error  thereof  and 
then  reinvest  or  remit,  as  might  be  directed; 
that  these  officers  had  overlooked  the  fore- 
going correspondence  concerning  the  remit- 
tance of  this  collection,  and  had  waited  for 
Instructions;  that  this  want  of  diligence  and 
omission  to  obey  the  instructions  of  the  de- 
fendant hi  error  was  not  the  result  of  any 
bad  faith  or  wrongful  intent,  but  a  mere 
Indifference  and  oversight;  also,  that  the 
whole  transaction  was  the  work  of  sub- 
ordinate officers  or  employ^  in  the  office,  of 
which  the  officers  sued  had  no  actual  notice. 

The  case  when  here  before  was  reversed 
on  account  of  an  instruction  given  by  the 
district  court,  which  reads :  "If  the  defend- 
ants were,  respectively,  president  rice  presi- 
dent and  treasurer  of  the  Trust  Company 
of  America,  a  corporation,  and  the  principal 
place  of  business  of  said  company  was  in  the 
city  of  Topeka,  and  the  defendants  bad 
personal  charge  and  supervision  of  the  of- 
fice and  the  business  affairs  of  said  company, 
directing  and  managing  its  affairs,  receiv- 
ing and  disbursing  moneys  that  came  into 
its  possession,  then  the  defendants  would 
be  held  to  have  knowledge  of  all  the  business 
affairs  of  the  corporation  which  came  under 
this  personal  observation  and  knowledge,  of 
all  the  business  affairs  of  the  corporation 
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which  they  might  have  known  by  the  exer- 
cise of  ordinary  diligence  in  the  conduct  of 
the  business  affairs  of  the  company."  The 
objectionable  feature  of  this  instruction  was 
that  it  made  the  o.fficers  of  the  company 
I>ersonally  liable  for  the  misappropriation  of 
trust  fnnds  by  their  company,  whether  they 
had  actual  knowledge  thereof  or  not  If  by 
the  use  of  ordinary  diligence  they  might  hare 
known.  This  court  held  substantially  that 
managing  officers  of  a  corporation  cannot  be 
held  personally  liable  for  the  conversion  of 
funds  to  the  use  of  the  corporation  by  sub- 
ordinate officers,  unless  the  transaction  con- 
stituting such  conversion  was  actually  known 
to  and  acquiesced  in  by  such  managing  officers. 
In  that  case  Justice  Atkinson  used  the  fol- 
lowing language  in  the  opinion :  "But  where 
there  were  sent  to  a  corporation  a  note  and 
mortgage,  with  Instructions  to  collect  the 
same  and  remit,  and  the  money  was  collected, 
but  not  remitted,  a  recovery  may  be  had  by 
the  owner  of  the  note  and  mortgage  against 
the  executive  officers  and  managing  agents 
having  the  active  management,  charge,  and 
control  of  Its  affairs  for  the  conversion  of 
the  money  by  them  for  the  use  of  the  corpo- 
ration; and  a  recovery  may  be  had  against 
them  for  such  conversion  of  the  money  by 
subordinates  with  the  knowledge  and  ac- 
quiescence of  such  officers  and  managing 
agents.  *  *  •  It  Is  a  well-known  fact 
that  much  of  the  business  of  this  day  and 
age  Is  transacted  by  corporations,  many  of 
them  employing  numerous  persons  in  the 
various  departments  of  the  work  in  which 
they  are  engaged.  Large  amounts  of  money 
and  property  are  daily  handled  by  the  em- 
ployes of  such  corporations.  The  instruc- 
tion complained  of  casts  upon  the  execu- 
tive officers  and  managing  agents  of  such 
corporations  an  unreasonable  degree  of  lia- 
bility. It  would  be  a  great  hardship  to 
hold  them  liable  for  acts  of  misappropriation 
of  money  or  property  by  subordinates  of 
which  they  had  no  actual  knowledge.  The 
rule  of  personal  liability  of  such  officers  for 
the  misappropriation  by  subordinates  adopt- 
ed by  the  trial  court  is  too  far  reaching  in 
its  scope." 

At  the  last  trial  of  this  case  in  the  dis- 
trict court  the  plaintiff  In  error  requested  the 
court  to  give  two  instructions,  which  read: 
"(2)  The  collection  of  the  money  by  the 
Trust  Company  of  America  was  rightful  and 
said  company  was  authorized  to  make  such 
collection.  It  was  the  duty  of  said  Trust 
Company  of  America  to  remit  said  money 
when  called  for  by  the  plaintiff,  and  for 
failure  so  to  do  could  be  held  liable  in  a 
proper  action;  but  neither  of  the  defendants 
is  individually  liable  to  the  plaintiff  for  the 
mere  failure  or  neglect  to  remit  said  money. 
*  •  •  (6)  In  order  to  render  either  one 
of  the  defendants  liable  in  this  action,  the 
burden  of  proof  Is  upon  the  plaintiff  to  show 
affirmatively  an  actual  personal  knowledge 


of  some  request  or  direction  by  or  from  the 
plaintiff  to  remit  the  money  in  question  and 
some  actual  Intent  to  convert  said  money  to 
the  use  and  benefit  of  the  Trust  Company 
of  America."  The  court  refused  this  request, 
and  gave  the  following:  "(7)  Where  the 
owner  of  a  note  and  mortgage  forwards  the 
same  to  a  person  for  collection,  with  instruc- 
tions that  the  money  collected  thereon  shall 
be  remitted  upon  collection,  then  I  instruct 
you  that  the  money  so  collected,  when  In  the 
hands  of  person  who  collected  It,  constitutes  a 
trust  fund  and  belongs  to  the  owner  of  the  note 
and  mortgage,  and  the  person  so  collecting  it  is 
not  authorized  to  appropriate  the  money  to 
his  ojivn  use.  •  •  •  (13)  That  the  Trust 
Company  of  America  appropriated  the  money 
so  collected  to  the  use  of  said  company  with- 
out the  knowledge  or  consent  of  the  plaintiff; 
that  defendants  had  knowledge  that  the 
money  so  collected  was  a  trust  fund  and  of 
Its  misappropriation;  that  the  defendants,  or 
either  of  them,  participated  In  the  misap- 
propriation of  the  money,  or  knowingly  per- 
mitted subordinates  in  the  office  to.  misap- 
propriate the  money  to  the  Trust  Company 
of  America  and  acquiesced  in  such  misap- 
propriation, then  I  Instruct  you  that  the  de- 
fendants, or  such  of  them  as  participated 
In  the  misappropriation  of  the  money  or 
knowingly  acquiesced  in  the  misappropria- 
tion of  the  money  by  subordinate  employes, 
would  be  liable  in  this  action."  In  these 
instructions  the  court  denominates  the  fund  in 
question  a  "trust  fund,"  and  states  the  ele- 
ments of  which  it  is  composed ;  one  of  which 
being  that  the  colle<  tion  when  forwarded  was 
accompanied  with  directions  to  remit.  As 
to  the  iiuowledge  necessary  to  make  tlie  de- 
fendants liable,  the  court  said.  In  substance, 
they  must  have  known  that  the  money  col- 
lected was  a  "trust  fund,"  and  misappropri- 
ated to  the  use  of  the  trust  company.  If 
they  possessed  this  knowledge,  they  would 
necessarily  know  of  the  directions  to  remit, 
and  that  a  conversion  was  Intended.  We 
think  the  Instructions  given  cover  all  that 
was  necessary  to  be  stated  to  the  Jury. 

In  argument  It  is  claimed  that,  by  the 
refusal  to  give  the  Instruction  requested,  the 
court  failed  to  present  to  the  Jury  the  ques- 
tion of  conversion  with  intent  to  defraud, 
and  apparently  this  Is  the  real  objection 
made  to  the  court's  instruction.  We  do  not 
think  this  Idea  is  necessarily  conveyed  by  the 
language  used  in  the  instructions  requested, 
nor  do  we  think  that  a  fraudulent  intent  is 
an  essential  element  of  this  case.  When  the 
managing  agents  of  a  trust  company  mingle 
money  collected  for  another  with  the  cur- 
rent funds  of  the  company  for  use  in  Its 
business,  in  violation  of  the  express  direc- 
tions of  the  owner  to  remit,  or  knowingly 
permit  their  subordinates  to  do  so,  and  the 
fund  is  thereby  lost,  such  agents  will  be 
personally  liable  to  the  owner  therefor,  al- 
though, at  the  time  of  such  misapproprla- 
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tioc.  It  was  tbe  Intent  of  such  managing 
agents  to  account  for  and  return  the  money 
to  the  owner  upon  demand.  We  think  that 
this  court  In  Its  former  decision  of  this  case 
touched  tbe  limit  of  liberality  in  favor  of 
trust  company  officers.  The  rapidly  increos- 
Ing  volume  of  important  business  transacted 
between  persons  widely  separated  from 
each  other,  wherein  trust  companies  and 
similar  agencies  are  necessarily  employed, 
demand  that  the  officers  of  such  agencies 
be  held  to  a  strict  performance  of  the  duties 
confided  to  them,  and  we  do  not  wish  to 
further  limit  the  rule  of  their  responsibility 
already  adopted. 

The  plaintiff  in  error  makes  complaint 
that  the  trial  court  admitted  a  letter  written 
by  defendant  Noble  to  A.  W.  Ferrln,  treas- 
urer of  the  defendant  in  error.  The  letter 
was  written  after  the  assets  of  the  trust 
company  had  passed  into  the  possession  of 
a  receiver.  When  the  letter  was  offered, 
Sweet,  Noble,  and  Shelden  were  codefend- 
ants.  The  letter  was  admissible  against  the 
writer.  Noble,  but  not  as  against  Sweet,  his 
codef  eridant.  Proper  objection  was  made  by 
Sweet  to  its  admission  as  incompetent  and 
not  binding  as  to  him.  The  objection  was 
overruled.  As  the  evidence  was  proper 
against  Noble,  the  court  could  not  sustain 
tbe  objection  and  keep  the  evidence  from 
being  read  to  the  Jury.  The  most  the  court 
could  have  done  would  have  been  to  instruct 
the  Jury  then,  or  later,  that  It  could  only 
be  considered  as  to  Noble.  Such  an  In- 
struction would  have  been  proper,  but  It  was 
not  given.  No  request  was  made  for  such 
an  Instruction.  The  letter  was  properly  ad- 
mitted In  the  case.  If  any  error  was  com- 
mitted, it  was  because  of  the  failure  of  the 
court  to  limit  its  application.  Such  an  In- 
struction, however,  is  not  of  a  general  na- 
ture, such  as  the  law  requires  the  court  to 
give  without  request  As  no  request  was 
made,  we  cannot  say  that  the  omission  was 
material  error.  In  the  absence  of  such  a 
request,  at  the  close  of  the  evidence,  the 
court  might  assume  that  the  objection  had 
been  waived. 

Another  objection  made  by  the  plaintiff  In 
error  Is  that  the  verdict  aealnst  Sweet  Is 
not  sustained  by  the  evidence.  After  a 
careful  examination  of  the  evidence,  we 
think  It  not  only  Justified  the  verdict  against 
Sweet,  but  would  have  sustained  one  against 
his  eodefendants.  Sweet  was  president  of 
the  company.  A  large  part  of  Its  business 
passed  through  his  hands  and  was  brought 
to  his  personal  ottentlon.  He  had  ample  op- 
portunity to  know  about  the  transaction  In 
question.  It  is  true  that  this  was  one  of 
a  mass  of  Items  presented  to  him,  and  might 
have  failed  to  make  any  distinct  impression 
upon  his  mind.  Whether  It  did  or  not  was 
a  proper  question  for  tbe  Jury. 

.Tudgment  affirmed.  All  tbe  Justices  con- 
curring. 


(73  Kan.  54) 

DETHAMPLB   v.    LAKE   KOEN    NAVIGA- 
TION. KESERVOIR  &  IRRIGA- 
TION CO. 
(Supreme  Court  of  Kansas.    Feb.  10,  lOOa) 

1.  Eminent  Douain— Dauaoes. 

Id  a  condemnation  proceeding  for  a  per- 
petual easement  of  an  enJre  tract  of  land, 
which  has  only  a  surface  value,  tbe  basis  of 
the  owner's  riglit  of  recovery  is  the  value  of 
tbe  land,  the  same  as  if  tbe  fee  had  also  been 
appropriated. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  18, 
Cent.  Dig.  Eminent  Domain,  §  394.] 

2.  SaMB  —  INSTBUCTION  —  PERPETUAI,      EASE- 
MENT. 

In  such  a  proceeding,  the  only  question  of 
fact  to  be  submitted  to  a  jury  is  the  value  of 
the  land  at  tbe  time  of  condemnation,  and  it 
is  misleading  and  erroneous  for  tbe  court  to 
instruct  the  Jury  that  only  an  easement  was 
appropriated  by  the  condemnation  proceedings, 
and  tliat  the  fee  remains  in  tbe  owner,  unless 
tliey  are  further  instructed  that  in  determining 
the  owner's  damages  no  value  should  be  attached 
to  tbe  remaining  fee. 

Johnston,  C.  J.,  and  Burcb,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Oourt,  Barton  Coun- 
ty; J.  W.  Brinckerboff,  Judge. 

Action  by  Jacob  Dethample  against  the 
Lake  Koen  Navigation,  Reservoir  &  Irriga- 
tion Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Jas.  W.  Clarke,  for  plaintiff  In  error. 
E^ton  &  Loomls  and  D.  A.  Banta,  for  de- 
fendant In  error. 

GREENE,  J.  This  action  originated  to  a 
condemnation  proceeding  of  tbe  plalntllTs 
lands.  From  tbe  award  of  the  condemning 
commissioners  he  appealed  to  the  district 
court  where  he  recovered  Judgment  for  an 
amount  which  he  contends  was  grossly  In- 
adequate, tbe  result  as  be  now  contends,  of 
errors  committed  by  that  court  In  exc'.ud- 
ing  testimony.  In  admitting  Incompetent  tes- 
timony prejudicial  to  bis  rights,  in  giving 
misleading  and  erroneous  Instructions,  and 
In  submitting  special  questions  to  the  Jury 
upon  a  wrong  theory  adopted  by  the  court, 
as  to  the  methods  of  proving  the  value  of 
plaintiff's  land.  The  land  condemned  was 
a  one-fourth  section  of  unimproved  prairie 
land,  except  about  15*  or  20  acres  which 
was,  or  had  been.  In  cultivation.  The  con- 
demnation was  for  the  perpetual  easement 
of  the  entire  tract  for  a  reservoir  site.  It 
is  a  part  of  a'  large  body  of  land  condemned 
by  the  Lake  Koen  Navigation,  Reservoir  & 
Irrigating  Company,  and  It  was  intended 
to  submerge  the  entire  tract  with  other 
lands.  There  was  no  evidence  that  this  land 
bad,  or  is  likely  ever  to  have,  any  value 
other  than  its  surface  value.  In  such  cafes 
tbe  basis  of  tbe  owner's  .damages  Is  the  value 
of  the  land  condemned.  K.  C.  W.  &  N.  W. 
Rid.  Co.  V.  Fisher,  49  Kan.  17,  30  Pac.  Ill; 
Cohen  v.  St  L.,  Ft.  S.  &  W.  B.  Co.,  34  Kan. 
158,  8  Pac.  138,  55  Am.  Rep.  242;  a  K.  & 
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W.  Rid.  Co.  V.  Parsons,  51  Kan.  408,  32  Pac. 
1063:  Hollingswortb  et  al.  t.  Des  Moines  & 
St.  I.ouis  Ky.  Co.,  63  Iowa,  443.  19  N.  W. 
325;  L.  R.  Junction  Ry.  v.  Woodruff,  49 
Ark.  381,  5  S.  W.  792,  4  Am.  St.  Rep.  51; 
Spring  Valley  W.  W.  v.  Drlnkhouse,  92  Cal. 
528,  28  Pac.  C81 ;  Railway  v.  Combs,  51  Ark. 
324,  11  S.  W.  418;  Cooley's  Const.  Limita- 
tions, 565:  Glesy  v.  C.  W.  &  Z.  Railroad  Co., 
4  Ohio  St.  308;  Robb  v.  MaysviUe  &  Mt 
Sterling  Turnpike  Road  Company,  3  Mete. 
(Ky.)  117.  Where  an  entire  tract  of  land 
iB  appropriated,  and  there  is  no  evidence 
that  It  has  any  value  other  than  its  surface 
value,  the  fee  which  remains  In  the  owner 
has  no  value  that  can  be  estimated,  con- 
sequently such  Item  should  not  be  considered 
In  determlnlDg  the  amount  of  damages  sus- 
tained oy  the  owner.  The  basis  of  bis  dam- 
ages Is  the  same  as  if  the  proceedings  had 
divested  him  of  the  fee.  Cummins  v.  Dea 
Moines  &  St.  Louis  Ry.  Co.,  63  Iowa,  397, 
19  N.  W.  268;  Clayton  v.  Chicago,  Iowa  & 
Dakota  Ry.  Co.,  67  Iowa,  238,  25  N.  W.  160. 

With  this  understanding  of  the  law  con- 
trolling condemnation  proceedings,  where  the 
condemnation  Is  for  a  perpetual  easement 
and  of  an  entire 'tract  of  land,  with  no  value 
but  Its  surface  value,  we  will  take  up  the 
assignments  of  error.  The  plaintiff,  in  at- 
tempting to  prove  the  market  value  of  the 
land  at  the  time  it  was  condemned,  caused 
several  witnesses  to  testify  to  that  value, 
without  any  objections  from  the  defendant 
as  to  tbeir  qualifications.  Afterwards,  bow- 
ever,  upon  the  motion  of  the  defendant,  the 
court  withdrew  all  the  testimony  given  by 
these  witnesses,  upon  the  ground  .that  they 
bad  not  shown  themselves  competent  to  speak 
on  the  question  of  market  value.  This  Is 
assigned  as  error.  An  examination  of  the 
testimony  of  these  witnesses  satisfies  us 
that  none  of  them  qualified  to  testify  to  the 
market  value. 

The  second  assignment  is  the  admissibility 
of  the  evidence  of  M.  B.  Fitts  as  to  what 
was  a  fair  and  reasonable  value  per  acre  of 
the  land  at  the  date  of  its  condemnation. 
This  witness  qualified  himself  to  give  bis 
opinion.  Perhaps,  it  should  not  have  been 
given  great  weight  by  the  Jury  because  of 
bis  slight  acquaintance  with  the  land,  but 
there  was  no  error  in  permitting  him  to  give 
bis  opinion. 

Error  Is  also  predicated  on  the  giving  of 
the  eighth  Instruction,  which  reads:  "The 
Jury  is  further  instructed  that  the  sale  of 
a  piece  of  real  estate  for  a  certain  sum,  and 
at  a  certain  time,  does  not  necessarily  estab- 
lish or  prove  tliat  the  value  of  the  real  estate 
was  the  price  paid  for  it  In  such  sale. 
Circumstances  might  be  such  that  the  owner 
desired  to  sell  the  same  and  was  willing  to 
take  less  than  Its  real  value,  and,  on  the 
other  hand,  the  purchaser  might  for  certain 
ren.sons  be  willing  to  pay  more  than  the  real 
value  of  the  property;  but  I  Insti'uct  you  that 
there  is  no  legal  presumption  in  the  absence 
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of  any  proof  that  an  owner  of  real  estate, 
when  he  makes  a  sale  of  the  same,  sells  it 
for  less  than  It  Is  reasonably  worth,  nor  Is 
there  a  presumption  that  the  purchaser  of 
real  estate  in  making  his  purchase  Is  giving 
more  than  it  is  reasonably  worth,  and  the 
fact,.  If  it  is  a  fact,  that  the  real  estate  in 
question  was  sold  for  a  given  price  at  a 
given  time,  is  a  circumstance  wbich  the 
Jury  may  very  properly  consider  In  determin- 
ing what  the  value  of  the  real  estate  was  at 
such  time,  If  you  can  determine  It  from  the 
evidence  in  the  case."  The  defendant  In- 
troduced testimony  on  the  trial  that,  two 
years  prior  to  the  condemnation,  the  plaintiff 
had  purchased  the  land  for  $480.  It  also 
offered  testimony  tending  to  show  that  tbla 
particular  land  had  increased  in  value  $75 
between  the  date  of  such  purchase  and  the 
condemnation.  The  Instruction  was  given 
upon  the  tbeory  that  the  Jury  might  accept 
the  purchase  price  as  a  basis  of  estimating 
the  value  of  the  land,  and  that  this  amount, 
'plus  the  increase,  would  be  a  proper  method 
of  determining  its  present  value.  If  such  a 
method  of  proving  value  can  ever  be  adopted 
In  any  case,  which  is  doubtful,  It  was  error 
to  adopt  It  In  this  case.  A  number  of  wit- 
nesses offered  by  both  parties  qualified  un- 
der the  well-established  rules  of  evidence 
to  testify  to  the  value  of  the  land  at  the  time 
of  its  appropriation,  and  gave  their  opinions. 
There  was  no  lack  of  competent  evidence 
on  this  question  on  either  side.  There  was 
no  occasion,  therefore,  for  the  court  to  In- 
troduce a  new  and  unprecedented  method  of 
ascertaining  values.  The  vice  of  this  In- 
struction is  made  more  apparent  upon  an 
examination  of  the  special  questions  sub-, 
mitted  td  the  Jury,  and  their  answers  thereto, 
as  follows:  "Q.  How  much  did  the  plaintiff 
pay  for  the  land  when  he  bought  it  on  the 
30th  day  of  March,  1898?  A.  $480.  Q.  How 
much  do  you  find  the  value  of  the  land  in 
controversy  to  have  been  on  the  4th  day  of 
June,  1900?  A.  $555.  Q.  What  do  you  al- 
low the  plaintiff  per  acre  for  bis  land? 
A.  $3.46%  per  acre.  Q.  How  much  did  the 
land  in  controversy  Increase  In  value  from 
March  30,  1898,  to  June  4,  1900?  If  you 
find  that  there  was  a  material  increase  In 
the  value  between  these  periods,  then  state 
what  caused  the  Increase  in  value.  A.  $75. 
Q.  What  crops  were  produced  upon  the  land 
during  the  year  1900?  A.  Hay  crop.  Q. 
What  do  you  find  the  market  value  of  ttie 
land  in  question  to  have  been  on  June  4, 
1900?  A.  $555."  From  these  questions  and 
answers  it  is  apparent  that  the  Jury  accept- 
ed the  method  Indicated  by  Instruction,  and 
reached  their  conclusion  of  value  from  the 
purchase  price,  plus  the  Increase  between  the 
date  of  the  alleged  purchase  and  the  con- 
demnation, and  they  accepted  the  purchase 
price  as  this  basis.  In  the  absence  of  any 
evidence  that  it  was  the  fair  and  reasonable 
value  of  the  land  at  the  time.  In  tbls  they 
followed  the  Instruction:    "That  there  13  no 
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legal  presumption  In  the  absence  of  any 
proof  that  an  owner  of  real  estate,  when  he 
makes  a  sale  of  the  same,  sells  It  for  less 
than  It  Is  reasonably  worth,  nor  Is  there  a 
presumption  that  the  purchaser  of  real 
estate  iu  making  his  purchase  Is  giving  more 
than  It  Is  reasonably  worth,  and  the  fact,  If  It 
Is  a  fact,  that  the  real  estate  In  question  was 
sold  for  a  given  price  at  a  given  time.  Is  a  cir- 
cumstance which  the  jury  very  properly  con- 
sider In  determining  what  tlie  value  of  the 
real  estate  was  at  such  time."  Following 
'  this  Instruction,  and  In  answer  to  the  spe- 
cial questions  submitted  for  that  purpose, 
the  Jury  found  plaintiff  paid  $480  for  the 
land  two  years  before  the  condemnation, 
and  that  It  had  Increased  $75  In  value,  and 
that  the  sum  of  these  was  the  value  of  the 
land  when  condemned.  The  price  paid  for 
the  land  two  years  prior  to  the  condemna- 
tion was  not  a  proper  basis  upon  which  to 
determine  the  present  value  of  the  'land. 
Such  a  method  introduced  two  collateral  is-, 
sues:  First.  Was  the  price  paid  the  fair 
and  reasonable  value  of  the  iand  at  the 
time?  This  was  a  question  of  fact  and  can- 
not be  established  by  presumptions.  Second. 
What  was  Its  Increase  or  decrease  In  value 
for  the  period  Intervening  between  the  pur- 
chase and  the  condemnation.  Either  of 
these  questions  Is  as  difficult  of  proof  as  the 
present  value  of  the  land.  We  conclude, 
therefore,  that  the  court  erred-  In  giving  this 
Instruction,  and  also  In  submitting  the  spe- 
cial findings  quoted,  to  the  jury. 

The  remaining  assignment  of  error  we  find 
It  necessary  to  comment  upon  is  in  giving  tne 
following  Instruction:  "The  court  Instructs 
the  Jury  that  the  defendant  corporation  does 
not,  by  Its  proceedings  appropriating  the 
plaintiff's  land,  or  by  the  award  In  this  case, 
acquire  the  fee  or  the  absolute  title  to  the 
lands  appropriated.  What  It  does  acquire  Is 
the  right  to  use  and  occupy  the  land  for  the 
purposes  for  which  it  was  appropriated,  and 
the  owner  of  the  land  has  at  all  times  the 
right  to  possess  and  use  the  land  for  any  pur- 
pose not  Inconsistent  with  the  purpose  for 
which  it  was  appropriated,  and,  in  case  of 
the  abandonment  of  the  use  of  the  land  by 
the  defendant  for  the  purpose  for  which  It 
was  appropriated,  the  entire  possession  and 
title  to  said  land  reverts  to  the  plaintiff." 
This  Instruction  Is  a  correct  statement  of  the 
law;  but  It  has  no  application  to  any  fact 
submitted  to  the  Jury,  or  to  any  fact  that 
could  have  been  properly  submitted  to  them, 
in  this  case,  and  had  a  tendency  to  confuse 
them  in  arriving  at  a  correct  verdict  The 
only  question  of  fact  for  their  consideration 
was  the  value  of  the  land  condemned,  and 
this  should  have  been  determined  the  same 
as  If  the  fee  had  passed.  This  simple  ques- 
tion should  have  been  submitted  without 
reference  to  where  the  fee  lodged.  A  Jury 
understands  that  every  Instruction  given  it 
Is  Intended  to  assist  it  In  determining  some 
question  of  fact  submitted  to  it    It  is  com- 


mon knowledge  that  a  fee  in  real  estate  is  a 
thing  of  value,  and,  when  the  court  instructed 
the  Jury  that  the  company  by  its  condemna- 
tion proceeding  only  acquired  an  easement  in 
the  land,  and  that  the  plaintiff  stlU  retained 
the  fee,  naturally  they  would  attach  value  to 
the  fee,  and  by  intelligent  reasoning  and  an 
imiate  desire  to  do  Justice  would  conclude 
that  plaintiff  ought  not  to  recover  for  a  thing 
of  value  which  he  retained. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

MASON,  SMITH,  PORTER,  and  GRAVES, 
JJ.,  concur. 

JOHNSTON,  C.  J.  (dissenting).  In  revers- 
ing the  Judgment  two  propositions  of  law  are 
declared,  the  second  of  which  being  only  a  ' 
slight  qualification  or  extension  of  the  first, 
and  in  neither  of  them  am  I  able  to  concur, 
nor  do  I  find  any  grounds  for  reversing  the 
Judgment  The  nature  and  extent  of  the  In- 
terest taken  by  condemnation  is  always 
a  proper  consideration  in  fixing  the  compen- 
sation of  the  owner.  It  was  an  easement 
that  the  defendant  was  seeking  to  condemn, 
and  for  which  the  plaintiff  was  asking  com- 
pensation. Nothing  else  was  involved,  and 
no  one  connected  with  the  case  claimed  that 
any  other  or  greater  interest  was  to  be  con- 
demned. The  owner  Is  only  entitled  to  be 
compensated  for  such  estate  or  interest  as 
has  been  taken  from  him.  That  is  a  correct 
rule  of  law,  and  I  have  difficulty  in  under- 
standing bow  the  statement  of  a  true  rule 
can  be  made  a  ground  for  reversal.  It  may 
be  that  there  is  little  difference  between  the 
value  of  a  perpetual  easement  In  land  and 
that  of  a  fee  title  to  It  but  I  think  It  would 
have  been  ^rror  for  the  court  to  have  told  the 
Jury  that  It  might  award  the  owner  the  same 
compensation  as  If  he  had  been  divested  of 
a  greater  interest  than  the  one  actually  tak- 
en. Cases  are  cited  where  courts  refused 
to  reverse  for  a  refusal  to  instruct  as  to  the 
difference  between  an  easement  and  a  fee. 
But  these  rulings  were  based  on  the  theory 
that  the  difference  in  value  was  so  small  as 
to  come  within  the  doctrine  of  "de  minimis 
non  curat  lex."  Rulings,  refusing  to  reverse 
for  errors  which  were  not  prejudicial,  differ 
materially  from  a  reversal  for  giving  an  In- 
struction which  Is  theoretically  correct.  Even 
if  the  instruction  had  not  been  accurately 
stated,  the  rule  of  the  cases  cited,  that  the 
difference  In  values  of  an  easement  and  a  fee 
simple  are  so  small  as  not  to  be  within  the 
notice  of  the  law,  would  work  an  affirmance 
of  this  Judgment  It  devolved  upon  the 
plaintiff  to  show  the  value  of  the  interest 
taken,  and  not  of  some  other  interest  and  be 
has  no  reason  to  complain  that  the  court 
stated  correctly  the  interest  appropriated, 
and  for  which  he  was  asking  compensation. 
If  his  testimony  did  not  measure  up  to  the 
rule.  It  was  not  the  fault  of  the  court  "or 
did  it  Justify  the  court  in  stating  a  wrong 
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rule  If  the  Interest  of  the  plaintiff  bad  been 
only  a  leasehold  or  a  life  estate,  compensa- 
tion would  hare  been  limited  to  the  rights 
of  which  he  was  deprived,  and  the  court 
must  have  so  advised  the  Jury.  It  was  no 
less  its  duty  to  advise  the  Jury  of  the  char- 
acter of  the  Interest  talien  from  plaintift 
Aside  from  this,  every  one  connected  with 
the  case  appears  to  have  understood  alike 
the  nature  of  the  Interest  talsen,  and  the  wit- 
nesses for  both  parties  testified  freely 
about  the  market  value  of  the  land,  with- 
out quibbling  as  to  the  interest  reserved  in 
the  owner. 

Something  is  said  about  an  instruction  as 
to  the  circumstances  of  a  sale  of  the  property 
two  years  before  the  condemnation;  but,  as 
this  instruction  was  based  upon  testimony  of 
which  no  complaint  is  made,  there  is  little 
room  for  objection.  The  testimony  being  be- 
fore the  Jury,  It  was  proper  to  instruct  the 
Jury  as  to  its  weight  and  application.  In 
my  view  the  instruction  given,  qualified  as  it 
was  by  the  court,  Is  sound  law,  and  is  anin- 
structien  which  is  frequently  given  in  the 
courts  of  this  state.  In  fact,  the  entire  charge 
appears  to  have  been  carefully  abstracted 
from  the  decisions  of  this  court.  The  last- 
mentioned  instruction,  however,  is  probably 
not  regarded  as  reversible  error,  as  it  is  not 
mentioned  in  the  syllabi  of  the  decision 
made. 

I  think  the  Judgment  should  have  been  af- 
firmed, and  I  am  authorized  to  say  that  Mr. 
Justice  BURCU  Joins  with  me  in  this  dis- 
sent. 


m  Kan.  62) 

BEACHT  et  al.  v.  SHOMBER. 
(Supreme  Court  of  Kansas.    Feb.  10,  190C.) 

1.  GUABDIAN   AND   WaBD— SALE  OF  REALTY— 

Notice. 

The  notice  required  by  the  statute  to  be 
given  to  a  ward  of  the  bearing  of  his  guardian's 
application  for  leave  to  sell  his  real  estate 
is  jurisdictional,  and  a  deed  made  wi.bout  such 
notice  having  been  given  is  void  and  subject 
to    collateral    attack. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Guardian  and  Ward,  §  345.] 

2.  Appeal— Pbesuuptions. 

Where  the  record  shows  the  giving  6f  a 
notice  to  a  ward  of  the  hearing  of  bis  guardian's 
application  for  leave  to  sell  his  real  estate, 
and  such  notice  is  for  any  reason  unavailing, 
it  cannot  be  presumed,  from  the  fact  that 
the  sale  was  confirmed  by  the  prolmte  court, 
that  any  other  notice  was  given. 

3.  Guardian  and  Wabd— Sale  of  Realty- 
Deed— Petition. 

A  guardian's  deed  will  not  be  held  void 
apon  a  collateral  attack  merely  because  the 
petition  of  the  guardian  for  leave  to  sell  his 
ward's  real  estate  does  not  affirmatively  show 
the  existence  of  the  conditions  which  under 
the  statute  authorize  such  sale. 

4.  Same— Appbaisebs'  Report. 

An  ambiguous  report  of  appraisers,  made  in 
the  course  of  proceedings  upon  which  a  guard- 
ian's deed  is  based,  will,  if  possible,  be  given 
a  construction   that  will  uphold  the  deed. 
(Syllabus  by  the  Court.) 


Error  from  District  Court,  Franklin  Coun- 
ty; Dennis  Madden,  Judge. 

Action  by  Florence  M.  Beachy  and  others 
against  Charles  Shomber.  Judgment  for 
defendant,  and  plaintiffs  bring  error.  Re- 
versed. 

Gamble  &  Costigan  and  W.  H.  Clark,  for 
plaintiffs  in  error.  Deford  &  Deford,  for 
defendant  in  error. 

MASON,  J.  In  an  action  of  ejectment  the 
plaintiffs  challenged  the  validity  of  a  guard- 
ian's deed  relied  upon  by  the  defendant 
Findings  of  fact  were  made,  under  which  the 
trial  court  held  that,  although  there  were 
various  Irregularities  in  the  proceedings  up- 
on which  it  depended,  the  deed  was  not 
absolutely  void.  The  plaintiffs  prosecute  er- 
ror. 

The  findings  show  that  a  notice  of  the  hear- 
ing of  the  application  of  the  guardian  for 
leave  to  sell  the  real  estate  of  hU  wards 
was  served  upon  them  two  days  after  the 
time  therein  named  for  such  bearing.  The 
actual  hearing  was  had  two  weeks  later.  The 
trial  court  held  that  the  service  of  the  notice 
shown  by  the  record  was  Insufficient,  but 
that  a  presumption  of  the  giving  of  a  new' 
notice  arose  from  the  confirmation  of  the 
sale,  and  upon  this  theory  sustained  the 
deed.  This  view  we  are  constrained  to  re- 
gard as  erroneous.  The  statute  in  requir- 
ing a  notice  of  the  hearing  of  a  guardian's 
application  to  sell  real  estate  to  be  served  ui>- 
ou  the  ward  makes  such  notice  jurisdictional, 
although  in  the  absence  of  such  requirement 
it  is  not  generally  so  regarded.  15  A.  &  li, 
Encycl.  of  L.  (2d  Ed.)  (J3.  If  an  inference 
of  the  giving  of  a  notice  was  derivable  from 
recitals  found  elsewhere  in  the  proceeiiings, 
such  recitals  must  be  deemed  to  have  refer- 
ence to  the  one  notice  alBrmativeiy  shown 
by  the  record,  and  no  presumption  of  a 
different  notice  having  been  served  can  be 
invoked  in  support  of  the  deed.  Mickel  v. 
Hicks,  19  Kan.  578,  21  Am.  Rep.  161.  The 
evidence  is  not  preserved  in  the  record 
brought  here,  and,  by  reason  of  the  theory 
adopted  by  the  trial  court,  there  was  no  occa- 
sion for  finding  the  facts  In  as  full  detail  as 
would  ofherwise  have  heen  necessary.  As  a  re- 
sult of  this  situation  the  order  of  reversal  will 
not  include  a  direction  for  entering  judgment, 
but  merely  one  for  granting  a  new  trial; 
and  as  upon  a  second  hearing  the  facts 
regarding  the  notice  may  be  presented  in 
a  different  aspect  it  becomes  important  to  con- 
sider the  other  objections  made  to  the  deed. 

The  guardian's  petition  for  leave  to  sell 
set  out  as  a  reason  for  such  sale  "that  it 
will  be  for  the  interest  of  said  minors  that 
said  real  estate  be  sold  for  the  following 
reason,  viz.:  to  pay  debts  of  the  estate." 
This  falls  far  short  of  showing  atfirmatively 
conditions  which  imder  the  statute  (section 
3299,  Gen.  St  1901)  will  authorize  a  sale, 
and  which  exist  only  "either  when  such 
sale    •    •    •    is  necessary  for  the  minor's 
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support  or  education,  or  where  his  Interest 
will  thereby  be  promoted  by  reason  of  the 
■anproductiveness  of  the  property,  or  on  its 
being  exposed  to  waste,  or  any  other  pecu- 
liar circumstances,  making  it  to  the  inter- 
est of  the  minor  to  have  the  property  sold." 
let  the  expression  "to  pay  debts  of  the 
estate"  may  be  Interpreted  to  refer  to  In- 
debtedness necessarily  Incurred  by  or  for 
the  minors  themselves,  and  it  Is  conceiv- 
able that  uiKin  the  bearing  facts  may  have 
been  shown  sufficient  to  bring  the  case  with- 
in the  very  terms  of  the  statutory  require- 
ment. We  do  not  think  the  petition  was  so 
defective  as  to  render  the  proceedings  under 
It  absolutely  void,  or  the  deed  open  to  col- 
lateral .ittack.  "Whether  the  petition  is 
In  proper  form,  or  sets  forth  suflScIcnt  facts, 
are  matters  for  the  determination  of  the 
court  In  the  exercise  of  its  Jurisdiction. 
Of  course,  if  a  mere  blank  paper  Is  filed 
as  a  petition,  Jurisdiction  would  not  attach, 
because  there  would  be  nothing  for  the  court 
to  act  upon;  but  when  a  petition  contains 
Bufflclent  matters  to  challenge  the  attention 
of  the  court  as  to  its  merits,  and  such  a 
case  is  thereby  presented  as  authorizes  the 
court  to  deliberate  and  act,  although  de- 
fective in  Its  allegations,  the  cause  Is 
properly  before  the  court,  and  Jurisdiction 
is  not  wanting.  This  principle  underlies 
all  Judicial  proceedings."  Bryan  v.  Ban- 
der, 23  Kan.  93. 

The  real  estate  of  the  minors  which  was 
the  subject  of  the  sale  was  an  undivided  one- 
third  Interest  In  a  city  lot,  which  Interest 
was  sold  for  $333.33.  The  appraisement 
read :  "We,  the  above  named  .  apprais- 
ers, do  hereby  certify  that  we  have  view- 
ed the  following  described  real  estate  situat- 
ed In  said  county,  to  us  shown  by  U.  M. 
Beachy,  as  guardian,  to  wit:  %  Interest 
or  part  in  Lot  23,  Block  98,  Main  St  In  the 
city  of  Ottawa,  and  we  do  hereby  appraise 
the  same  at  1,200  dollars  (%=$400.00),  amount- 
ing In  all  to  the  sum  of  twelve  hundred 
dollars.  It  is  claimed  that  this  shows  that 
the  interest  of  the  minors  In  the  lot  was 
appraised  at  $1,200,  and  that  a  sale  for  less 
than  three-fourths  of  that  amount  was  there- 
fore void.  The  report  of  the  appraisers  was 
ambiguous,  but  was  open  to  the  construc- 
tion that  In  their  Judgment  tlie  lot  itsell 
was  worth  $1,200  and  the  Interest  of  the 
minors  $400.  Indeed,  there  seems  no  other 
reasonable  inference  to  be  drawn  from  their 
inserting  therein:  "%=$400.00."  It  might 
be  argued  that,  as  there  were  three  minors 
who  were  tenants  in  common  of  the  prop- 
erty to  be  sold,  the  division  by  three  was  In- 
tended to  show  the  value  of  the  Interest 
held  by  each;  but  as  all  the  proceedings  had 
regard  to  the  sale  of  their  collective  titles, 
and  not  to  the  separate  sale  of  the  title  of 
each,  this  hypothesis  is  untenable.  The  am- 
biguity appears  to  have  resulted  from  the 
careless  use  of  a  printed  blank. 

It   seems   probable   that   the   statute   of 


limitations  (subdivision  2,  {  4444,  Gen.  St 
1901)  has  barred  the  claim  of  the  oluest 
of  the  plaintiffs,  but  this  cannot  be  ascer- 
tained from  the  record,  which  is  silent  as 
to  the  date  of  the  recording  of  the  guaraian's 
deed. 

The  Judgment  Is  reversed,  and  a  new  trial 
Ordered.    All  the  Justices  concurring. 


(73  Kan.  66) 
REMSBERG   et   ux.   v.   TOLA   PORTLAND 
CEMENT  CO. 

(Supreme  Ck>urt  of  Kansas.    Feb.  10,  1900.) 

1.  Nuisance— Stobino    Dynamite. 

Whether  a  business,  the  storing  of  dyna- 
mite, conceded  to  be  lawful,  is  a  nuisance 
per  se  by  reason  of  inappropriate  location  is, 
in  this  case,  a  question  of  fact  as  to  whether 
persona  and  property  in  proximity  thereto 
would  be  exposed  to  danger  unavoid.ible  and 
inherent  to  the  business  when  properly  con- 
ducted. 

2.  Same— Injunction— PLEAniNO. 

Facts  tending  to  show  that  such  btisiness 
wag  t>eing  located  in  unnecessarily  close  prox- 
imity to  the  public  highway,  frequently  travel- 
ed by  plaintiff-s  and  their  family,  and  to  the 
residence  and  other  buildings  of  ^lain.Iffs,  are 
proper  allegations  in  a  petition  in  an  action 
to  enjoin  such  business  as  a  nuisance. 

3.  Evidence— ErpEKT  Testimony. 

The  opinion  of  a  witness,  showing  proper 
qualification  to  speak  as  an  expert,  upon  .he 
effect  upon  persona  and  buildings  of  the  ex- 
plosion of  'certain  amounts  of  dynamite  within 
certain  distances,  is  proper  evidence  to  be  con- 
sidered in  such  case. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Allen  County; 
Oscar  Foust,  Judge. 

Action  by  Simon  R.  Rraisberg  and  Lizzie 
J.  Remsberg  against  the  loin  Portland  Ce- 
ment Company.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Reversed. 

Plaintiffs  in  error,  as  plaintiffs  below, 
brought  suit  for  an  Injunction  In  the  district 
court  of  Allen  county,  to  restrain  the  defend- 
ant from  erecting  a  powder  bouse  for  the 
purpose  of  storing  a  large  amotmt  of  explo- 
sives on  land  of  its  own  adjoining  plaintiff's 
premises,  and  not  far  removed  from  plain- 
tiff's buildings,  and  n<^t  far  removed  from  • 
public  highway,  alleged  to  be  frequently 
traveled  by  plaintiffs  and  their  family  and 
the  public  generally.  The  plaintiffs  filed  an 
amended  petition,  and  a  portion  thereof  was 
stricken  out  on  motion  of  the  defendant  The 
issues  being  made  up,  a  trial  was  begun,  and, 
after  the  plaintiffs  had  Introduced  their  evi- 
dence, the  court  sustahied  a  demurrer  thereto 
and  rendered  Judgment  in  favor  of  the  defend- 
ant.   Plaintiff  brings  the  case  here  for  review. 

Travis  Morse  and  L.  Philip  Coblentz,  for 
plaintiffs  in  error.  Baxter  D.  McClain  (Mc- 
Claln  &  Apt,  of  counsel),  for  defendant  In 
error. 

SMITH,  J.  (after  stating  the  facts).  On 
the  showing  made  by  plaintiffs  as  to  value 
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In  controTersy,  the  motion  of  defendant  to 
dismiss  is  overruled. 

Tbe  first  error  assigned  Is  tbe  striking  ont, 
on  defendant's  motion,  of  three  portions  of 
the  petition,  tIz.:  (1)  The  description  by 
subdivisions  of  all  of  a  large  tract  of  land 
(except  one  80-acre  tract)  which  Is  alleged  in 
the  petition  to  beloiig  to  the  defendant,  "and 
forming  a  tract  which  lies  near  and  adjoin- 
ing to  the  said  property  of  these  plaintiffs." 
(2)  Tbe  allegation  that  by  its  use  and  liabil- 
ity to  explode  the  place  is  a  common  nui- 
sance, and  menace,  etc.  Tbe  words  "a  com- 
mon nuisance"  were  stricken  out.  (3)  All  of 
subdU-islon  "8"  of  the  petition.  The  first 
portion  stricken  was  the  description  of  a 
large  tract  of  land  upon  which  the  third  por- 
tion stricken  out  alleged  there  were  many 
locations,  remote  from  highways  and  build- 
ings, where  a  magazine  could  be  erected 
with  little  danger  to  life  or  property.  In  the 
determining  of  such  a  case  a  court  of  equity 
should  consider  Just  such'  facts  as  are  here 
alleged.  There  Is  no  claim  that  a  new  cause 
of  action  was  embraced  in  thestf  allegations, 
which  was  not  In  tbe  original '  petition.  If, 
as  alleged,  the  building  and  using  of  the 
magazine  at  the  place  Intended  would  greatly 
endanger  plaintiffs'  property  and  the  lives 
of  their  family,  and  If,  as  alleged,  the  defend- 
ants owned  other  lands  upon  which,  without 
great  inconvenience,  such  magazine  could  be 
erected  and  used  without  danger,  or  with 
much  less  danger,  to  persons  and  property,  a 
court  of  equity  might  well  Interfere  by  In- 
junction. Also  the  description  of  tbe  pro- 
posed building  and  Its  use  as  a  common  nui- 
sance seems  entirely  permissible.  Although 
the  plaintiffs,  to  maintain  the  action,  would 
have  to  prove  that  they  would  be  affected 
differently  than  tbe  community  In  general 
by  the  alleged  nuisance.  So  far,  we  think, 
the  court  was  In  error.  If,  as  conceded,  these 
facts  were  proper  matter  of  proof,  they  are 
proper  facts  to  plead.  The  4atter  part  of 
subdivision  8,  however,  relating  to  the  ex- 
plosion of  a  magazine  some  time  before,  ten- 
dered no  relevant  issue,  and  might  well  be 
stricken  ont. 

The  court  permitted  Mr.  Crane,  who  testi- 
fied that  he  was  an  Instructor  in  mining  en- 
gineering In  tbe  University  of  Kansas,  and 
who  also  testified  to  no  inconsiderable  amount 
of  practical  experience  with  explosives,  to 
testify  to  many  facts  and  numerous  opinions 
relating  to  explosions  of  dynamite  at  certain 
distances  from  the  place  of  explosion.  Many 
of  the^e  facts  and  opinions  testified  to  are 
certainly  matters  of  technical  knowledge  and 
science,  and  were  proper  matters  of  expert 
testimony;  but  the  court  afterwards  refused 
to  conclder  this  evidence,  on  the  ground  that 
the  evidence  was  in  effect  a  repetition  of 
what  the  witness  had  read  in  books,  and  was 
not  based  upon  his  personal- observation  and 
experience.  In  this  there  was  error.  The 
witness,  in  tbe  main  at  least,  did  not  under- 
take to  repeat  what  any  author  or  book  said 


I  on  a  given  subject,  but  gave  his  opinion  from 
tbe  weight  of  authorities  as  it  appeared  to 
him,  necessarily  calling  his  own  experience 
to  his  aid  In  determining  such  weight  Much 
space  is  devoted  in  tbe  briefs  to  the  discussion 
of  the  question  as  to  whether  the  structure, 
and  the  intended  use  thereof,  as  alleged,  would 
make  it  a  nuisance  per  se,  or  whether  a  care- 
less or  negligent  use  thereof  would  be  requi- 
site to  make  it  a  nuisance.  "A  nuisance  per 
se  is  an  act,  thing,  omission,  or  use  of  the 
property,  which  in  and  of  Itself  is  a  nul- 
sance^  and  hence  is  not  permissible  or  excusa- 
ble under  any  circumstances."  Am.  &  Eng. 
Encyc.  of  li.  vol.  21,  p.  683.  A  lawful  busi- 
ness is  not  generally  a  nuisance  per  se,  but 
may  become  so  by  being  located  in  an  Inap-. 
propriate  place  or  by  being  kept  in  an  Im- 
proper manner.  Id.  p.-  684  et  acq.  It  Is 
therefore  largely  a  question  of  fact  whether 
the  storing  of  a  large  quantity  of  dynamite 
In  proximity  to  buildings  Is,  when  properly 
done,  dangerous  to  the  lives  or  property  of 
persons  located  or  living  and  passing  in  cer- 
tain distances  therefrom.  The  evidence,  or 
at  least  much  of  the  evidence,  of  the  witness 
Crane  should  have  been  considered  and  given 
such  weight  as  it  was  entitled  to,  if  any.  In 
determining  this  question. 

Other  errors  are  assigned,  but,  ■  as  the 
same  questions  are  not  likely  to  arise  on  a 
retrial,  they  are  not  discusi-ed. 

The  Judgment  of  the  court  Is  reversed,  with 
Instructions  to  grant  a  new  trial.  All  the 
Justices  concurring. 


(73  Kan.  6» 
BROWN   et  al.  v.   STATE   ex  rel.   ATTOR- 
NEY GENERAL. 
(Supreme  Court  of  Kansas.    Feb.  10,  1906.) 

Counties— CoNTBACTS  —  VALiDiiy  —  Injunc- 
tion. 

The  board  of  county  commissioners  ot 
Barton  county  made  a  contract  with  the  pub- 
lisher of  tbe  official  county  paper  to  publish  a 
list  showing  the  personal  property  statements 
of  all  persons  in  the  county,  returned  by  the 
assessors,  with  the  amount  of  personal  proper- 
ty listed  or  assessed  against  each  person,  for 
which  publication,  and  tbe  mailing  of  a  copy 
to  each  person  named  therein,  the  board  agreed 
to  pay  the  publisher  $180.  The  contract  was 
entered  into  and  carried  out  in  good  faith. 
Held,  that  the  contract  was  ultra  vires  and 
void,  and  that  a  permanent  Injunction  was 
properly  granted  in  an  action  commenced  on 
the  relation  of  the  Attorney  General  to  enjoin 
the  payment  of  the  contract  price. 
(Syllabus  by  tbe  Court.) 

Error  from  District  Court  Barton  County ; 
J.  W.  Brlnckerhoff,  Judge. 

Action  by  the  state,  on  the  relation  of  the 
Attorney  General,  against  Thomas  Brown 
and  others.  Judgment  for  the  state,  and 
defendants  bring  error.    Affirmed. 

The  board  of  county  commissioners  ot 
Barton  county  entered  into  a  contract  with 
the  firm  of  Stoke  &  Feder,  In  the  city  ot 
Great  Bend,  to  publish  in  the  Barton  County 
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Democrat,  the  official  connty  paper,  a  list 
showing  the  name  of  every  person  in  the 
county  making  a  personal  property  statement 
for  the  year  1901,  the  total  amonnt  which  each 
person  returned  to  the  assessors  for  taxation, 
and  a  list  of  each  person  claiming  personal 
property  exempt  from  taxation,  for  which 
publication,  and  the  mailing  to  each  person 
named  In  the  said  list  of  one  of  the  papers 
containing  the  list,  the  board  agreed  to  pay 
to  the  firm  of  Stoke  &  Feder  the  sum  of  $180. 
W.  E.  Stoke  was  the  public  printer  of  Barton 
county,  elected  and  qualified  under  Laws 
1809,  p.  200,  c.  101.  The  contract  was  entered 
into  in  good  faith  and  was  carried  out  in 
full,  and  a  bill  was  presented  to  the  board  of 
county  commissioners  for  the  contract  price 
agreed  upon.  This  action  was  commenced 
on  the  relation  of  the  Attorney  General  to 
enjoin  the  payment  of  the  contract  price; 
the  county  attorney  of  Barton  county  having 
declined  to  bring  the  action.  From  the  Judg- 
ment granting  a  permanent  injunction,  plain- 
tiffs in  error  bring  the  ease  here  for  review. 

Jas.  W.  Clarke  and  Osmond  &  Cole,  for 
plaiutitr  in  error.  D.  A.  Banta  and  C.  C. 
Coleman,  Atty.  Gen.,  for  defendant  in  error. 

PORTER,  J.  (after  stating  the  facts). 
There  is  but  one  point  necessary  to  consider 
in  this  case:  Did  the  board  of  county  commis- 
sioners have  authority  to  make  the  contract 
in  question?  The  county  is  a  quasi  municipal 
corporation,  and,  as  such,  can  exercise  these 
powers  expressly  conferred,  and  only  such 
others  as  are  expressly  or  fairly  implied  in, 
or  which  are  incidental  to,  the  powers  ex- 
pressly granted.  Beyond  these,  It  takes 
nothing  by  Implication.  It  was  said  in  City 
of  Leavenworth  v.  Norton,  1  Kan.  4.32,  436, 
that  the  authorities  to  this  effect  are  too  | 
numerous  and  too  well  known  to  need  cita- 
tion. See,  however,  A.  &  E.  Enc.  of  Law, 
926,  942;  Felker  v.  Board  of  Com'rs  of  Elk 
County  (Kan.)  78  Pac.  167. 

The  powers  of  the  county  generally  are 
stated  in  Gen.  St  1901,  §  1603,  as  follows: 
"That  each  organized  county  within  this  state 
shall  be  a  body  corporate  and  politic,  and 
as  such  shall  be  empowered  for  the  follow- 
ing purposes:  First,  to  sue  and  l>e  sued; 
second,  to  purchase  and  hold  real  and  person- 
al estate  for  the  use  of  the  county,  and  lands 
sold  for  taxes  as  provided  by  law;  third,  to 
sell  and  convey  any  real  or  personal  estate 
owned  by  the  county,  and  make  such  order 
respecting  the  same  as  may  be  deemed  con- 
ducive to  the  Interests  of  the  inhabitants; 
fourth,  to  make  all  contracts  and  do  all  other 
acts  in  relation  to  the  property  and  concerns 
of  the  county,  necessary  to  the  exercise  of  its 
corporate  or  administrative  powers;  fifth, 
to  exercise  such  other  and  further  powers  as 
may  be  especially  conferred  by  law."  And 
by  section  1605  "The  powers  of  a  county  as 
a  body  politic  and  corporate  shall  be  exer- 
cised by  a  board  of  county  commissioners." 


The  express  powers  of  the  board  are  enumer- 
ated in  section  1G21.  It  is  not  claimed  by 
plaintiffs  in  error  that  there  is  found  any- 
where in  the  statutes  the  express  power  to 
make  the  contract  in  question,  but  that  the 
power  Is  necessarily  implied  from  the  general 
and  express  powers  conferred  upon  the  board, 
and  Leavenworth  County  Com'rs  v.  Keller, 
6  Kan.  510  is  relied  upon.  There  the  author- 
ity of  the  board  to  make  a  contract  with  the 
register  of  deeds  for  the  compilation  of  a 
tract  index  of  deeds  was  upheld,  but  the  court 
found  the  power  necessarily  implied  from  the 
express  power  conferred  by  the  first  clause  of 
section  1621,  Gen.  St  1901,  "to  make  such 
orders  concerning  the  property  belonging  to 
the  county  as  they  may  deem  exi)edient" 
The  records  in  the  office  of  register  of  deeds 
are  county  property.  If  by  long  use  they 
should  require  rebinding,  the  power  to  con- 
tract for  that  purpose  would  be  clearly  im- 
plied. If  by  long'  use  the  indices  should 
become  worn  so  that  the  convenience  of  the 
public  required  new  ones,  or  If  they  had 
never  been  properly  indexed,  the  board  would 
have  the  implied  power  to  provide  what 
should  be  necessary.  The  contract  here  was 
not  made  with  reference  to  any  "property 
belonging  to  the  county,"  and  we  must  there- 
fore look  elsewhere  for  the  Implied  power  to 
make  it. 

In  Grannis  v.  Board  of  (bounty  Com'rs,  81 
Minn.  55,  83  N.  W.  495,  a  contract  made  by 
the  board  of  connty  commissioners  by  which 
a  person  was  employed  to  discover  unassessed 
and  untaxed  personal  property  in  such  coun- 
ty, for  which  he  was  to  receive  one-half  of 
ail  taxes  paid  Into  the  county  treasury  as 
the  result  of  his  labors,  was  held  ultra  vires 
and  void.  The  powers  of  counties  and  county 
boards  in  Minnesota  appear  to  be  much  the 
same  as  In  this  state.  There  the  county 
board  has  a  general  charge  and  supervision 
of  the  county  affairs,  and  a  general  authority 
over  its  finances,  and  care  of  its  property  and 
rights.  It- was  held  that  while  the  county 
was  interested  and  concerned  in  the  matter 
of  the  collection  of  taxes,  it  was  not  charged 
with  the  duty  of  seeing  to  it  that  all  such 
property  is  assessed  and  placed  upon  the  tax 
rolls,  because  those  duties  devolved  upon 
other  officers.  The  court  said :  "The  matter 
of  unearthing  and  discovering  property  which 
has  escaped  taxation  Is  not  only  not  necessary 
to  the  exercise  of  the  corporate  powers  of 
a  county,  but  is  beyond  its  express  or  Implied 
authority."  The  supreme  court  of  Iowa,  In 
the  case  of  DIsbrow  v.  Supervisors  of  Cass 
County,  119  Iowa,  538,  93  N.  W.  585,  held  a 
similar  contract  to  be  valid  and  binding  upon 
the  county.  There  was  a  statute,  however, 
expressly  providing  that  the  board  of  super- 
visors should  have  power  to  appoint  an  at- 
torney to  prosecute  a  suit  to  recover  omitted 
taxes. 

There  Is  much  conflict  In  the  decisions 
with  respect  to  the  authority  of  county  boards 
to  contract  for  the  ferreting  out  of  unlisted 
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property  and  for  recovering  taxes  tbereon; 
but  the  cases  In  general  are  of  little  assist- 
ance In  determining  the  question  here,  for 
they  often  turn  upon  the  existence  of  a 
special  statute  or  upon  powers  of  the  county 
board  granted  by  express  provision  of  law. 
If  the  power  existed  here,  It  must  be  Implied 
from  the  general  power  referred  to  In  the 
fourth  clause  of  section  1C03,  taken  In  con- 
nection with  the  fifth  clause  of  section  1621, 
and  section  1646,  Gen.  St  1901.  The  fourth 
clause  of  section  1603  reads  as  follows:  "To 
make  air  contracts  and  do  all  other  acts  In 
relation  to  the  property  and  concerns  of  the 
county,  necessary  to  the  exercise  of  Its  cor- 
porate or  administrative  powers."  The  fifth 
clause  of  section  1G21  is  as  follows:  "To 
represent  the  county  and  have  the  care  of 
the  county  property,  and  the  management 
of  the  business  and  the  concerns  of  the  coun- 
ty, in  all  cases  where  no  other  provision  Is 
made  by  law."  Section  1646  gives  the  board 
"exclusive  control  of  all  expenditures  ac- 
cruing, either  In  the  publication  of  delinquent 
tax  lists,  treasurer's  notices,  county  printing, 
or  any  other  county  expenditures."  These 
are  the  sections  of  the  statute  which  plain- 
tiffs In  error  mainly  rely  upon,  except  certain 
sections  of  the  general  tax  laws,  which  will 
be  referred  to  again.  The  fourth  clause  of 
section  1603,  supra,  authorizes  the  county 
"to  make  all  contracts  and  do  all  other  acts 
in  relation  to  the  property  and  concerns  of 
the  county."  The  contract  entesed  into  did 
not  relate  to  any  property  of  the  county. 
Did  it  relate  to  the  "concerns  of  the  county, 
necessary  to  the  exercii^e  of  Its  corporate 
or  administrative  powers"?  If  it  did,  the 
board  had  power  to  make  It,  unle!<s  limited 
by  section  1621  or  some  other  statutory  pro- 
vision, for  the  powers  conferred  upon  the 
county  are  to  be  exercised  by  the  board. 
It  may  be  said  that  the  county  is  greatly 
concerned  that  all  citizens  shall  correctly 
list  their  personal  property  for  the  purpose  of 
taxation,  and  this  Is  true ;  and  it  is  also  true 
that  the  duty  of  citizens  In  this  respect  Is 
often  flagrantly  disregarded  and  the  interests 
of  the  county  suffer  thereby.  This  general 
power  conferred  upon  counties  by  the  fourth 
clause  of  section  1603  must  be  construed,/how- 
ever.  In  connection  with  the  fifth  clause  of 
section  1621,  by  which  It  is  provided  that  the 
board  shall  have  the  "management  of  the 
business  and  concerns  of  the  county  In  all 
cases  where  no  other  provision  Is  made  by 
law."  By  reference  to  Gen.  St.  1901,  f  7599, 
we  find  that  "other  provision"  has  been  made 
for  correcting  this  evil,  and  that  certain 
duties  are  Imposed  upon  the  board  of  county 
commissioners,  and  certain  express  powers 
conferred  xipon  them  In  relation  thereto. 
Tliat  section  provides  that,  after  the  assess- 
ment rolls  bare  been  returned,  the  board  of 


county  commissioners  are  given  certain  pow- 
ers for  the  correction  of  assessments,  If  they 
shall  have  reason  to  believe  that  any  person 
has  given  a  false  statement  to  the  assessor, 
or  that  the  assessor  has  not  returned  the  full 
amount  required  by  law  to  be  assessed 
against  such  person;  and  It  may  well  be 
argued  that,  If  the  Legislature  Intended  to 
confer  upon  the  board  the  power  to  make 
a  contract  like  the  one  in  question,  long  prior 
to  the  time  the  duties  devolved  upon  the 
board  to  act  with-  reference  to  assessments  of 
personal  property.  It  would  have  been  found 
In  section  7599,  and  In  clear,  unmistakable 
terms.  The  provisions  of  this  section  cover 
the  whole  subject  of  the  Inadequate  listing 
of  personal  property,  as  well  as  all  the  duties 
and  powers  conferred  upon  the  board  of 
county  commissioners  in  reference  thereto, 
and  necessarily  must  be  held  to  limit  the 
powers  of  the  board  Id  respect  to  these  par- 
ticular "concerns  of  the  county."  In  Coal 
Co.  V.  Emlen,  44  Kan.  117,  24  Pac.  340,  it 
was  held  that  the  county  commissioners,  sit- 
ting as  a  board  of  equalization,  have  no  pow- 
er to  add  to  a  personal  property  statement, 
as  returned  by  the  assessor,  any  property  not 
already  listed,  for  the  reason  that  there  Is 
no  express  power  given  them  so  to  do;  and 
the  court.  In  the  opinion,  comment  upon  the 
fact  that  "there  was  no  want  of  power  prop- 
erly lodged  to  enable  the  proper  authorities 
to  secure  an  assessment  of  all  the  personal 
property  of  the  plaintiff."  The  same  power 
referred  to  Is  still  in  e.xistence  and  provided 
for  In'  section  7.599i  The  fact  that  the  sub- 
ject Is  one  otherwise  fully  provided  for  takes 
it  out  of  the  scope  of  tlie*  fifth  clouse  of 
section  1621,  because  that  clause  has  no 
application  to  cases  where  provision  Is  other- 
wise made  by  law.  Section  1646  gives  the 
board  "exclusive  control  of  all  expenditures 
accruing,  either  in  the  publication  of  delin- 
quent tax  lists,  treasurer's  notiqcs,  county 
printing,  or  any  other  county  expenditures." 
The  contract  was  not  made  with  reference 
to  delinquent  tax  lists  or  treasurer's  notices, 
and  whether  it  Is  embraced  in  the  term 
"county  printing"  or  "other  county  expen- 
ditures" Is  the  question  involved  In  this  case. 
If  the  board  had  authority  to  make  the  con- 
tract,- it  w^s  a  Irfwful  "county  expenditure," 
and  would  naturally  be  classed  In  that  case 
as  "coimty  printing."  We  conclude,  there- 
fore, that  It  does  not  fall  within  the  Implied 
powers  of  the  board,  necessary  or  Incidental 
to  any  power  expre'ssly  granted,  for  the  rea- 
son that  It  does  not  Involve  the  care  or 
management  of  any  property  belonging  to 
the  county,  or  any  business  or  concerns  of 
the  county,  except  those  for  which  provision 
has  been  otherwise  made. 

The  judgment  will  be  a£Brmed.    All  the 
Justices  concurring. 
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THOMPSON. 


(Supreme  Court  of  Kansas.    Feb.  10,  190^.) 

1.  Bbokebs — Sale  of  Land — Commissions. 

An  owner  of  real  estate  who  desires  to  sell 
the  same  and  employs  an  agent  to  procure  a  pur- 
chaser therefor,  at  a  price  stated  and  upon 
terms  to  be  thereafter  mutually  agreed  to  by 
such  owner  and  purchaser,  is  liable  to  such 
agent  for  commission,  when  he  proiluced  a  buyer 
who  agrees  with  the  owner  to  take  the  land  at 
the  price,  and  upon  the  terms  fixed  by  such 
owner,  and  is  ready,  willing,  and  able  to  carry 
out  the  contract,  whether  a  sale  is  actually  made 
or  not. 

[Ed.  Note. — For  cases  In  point,  see  voL  8, 
Cent.  Dig.  Brokers,  {f  6.5,  75,  04.] 

Z  Same— ,\cTioN— Petition. 

The  amended  petition  in  this  case  examined 
and  found  sufficient. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Elk  Ckranty. 

Action  by  Sol.  L.  Long  and  others  against 
L  N.  Thompson.  Demurrer  was  sustained 
to  the  flrst  cause  of  action  and  Judgment 
rendered  in  remaining  cause,  and  plalutiSs 
bring  error.    Reversed. 

Sol.  L.  Long,  C.  S.  Beekman,  and  Oscar  M. 
Tount,  for  plaintiffs  In  error.  W.  S.  Fltzpat- 
rick,  for  defendant  In  error. 

GRAVES,  J.  The  plaintiffs  In  error  were 
real  estate  agents  at  Grenola,  Kan.  The  de- 
fendant In  error  was  the  owner  of  lands  In 
that  vicinity  which  be  desired  to  sell.  He 
employed  plaintiffs  in  error  to  procure  a  pur- 
chaser, and  agreed  to  pay  tbem  the  sum  of 
$300  therefor.  The  agents  claim  that  they 
found  the  purchaser,  but  the  owner  refused 
to  pay  the  commission.  Suit  was  brought 
by  them  in  the  district  court  of  Elk  county 
to  recover  the  amount  due  for  said  service. 
A  general  demurrer  was  sustained  to  the 
flrst  cause  of  action  stated  in  the  petition. 
Thereafter  an  amended  petition  was  filed. 
A  general  demurrer  was  filed  to  the  flrst 
cause  of  action  In  the  amended  petition,  and 
sustained.  Plaintiffs  declining  to  plead  fur- 
ther. Judgment  was  entered  against  them  for 
costs  as  to  said  flrst  cause  of  action,  and  they 
bring  the  case  here,  assigning  this  ruling  as 
error.  Judgment  was  rendered  In  favor  of 
plaintiffs  on  the  remalnln'g  cause  of  ^action 
upon  confession  of  defendant 

The  cause  of  action  demurred  to,  aside 
from  tbe  preliminary  averments,  was  stated 
In  the  amended  petition  as  follows :    "Second. 

That  on  or  about  the '■ —  day  of  July.  A.  D. 

1902,  said  defendant  employed  plaintiffs  to 
procure  a  purchaser  for.  certain  tracts  of 
land  owned  by  him  and  situate  in  the  counties 
of  Elk  and  (Rowley,  In  the  state  of  Kansas, 
for  the  sum  of  $7,300,  and  said  defendant 
then  and  there  promised  and  agreed  to  pay 
to.  the  said  plaintiffs  the  sum  of  $300  for  pro- 
curing a  purchaser  at  the  sum  aforesaid,  said 
sum  to  be  paid  upon  such  terms  aud  in  such 
manner  as  could  be  mutually  agreed  upon 
beiwcen  tbe  purchaser  so  procured  by  plain- 


tiffs and  the  said  defendant  Third.  That  Id 
pursuance  of  said  agreement,  verbally  had  be- 
tween plaintiffs  and  defendant  said  plaintiffs 
procured  a  ptvchaser  for  defendant's  lands 
and  took  such  purchaser  to  said  defendant 
and  such  purchaser,  so  as  aforesaid  procured 
by  plaintiffs  for  defendant's  said  lands,  and 
the  said  defendant  then  and  there  agreed  up- 
on the  sale  of  said  lands  for  tbe  aforesaid 
sum  of  $7,300,  and  agreed  upon  the  times 
and  terms  of  payment  thereof,  and  that  said 
purchaser  was  ready,  able,  and  witling  to 
pay  said  price  for  said  lands.  Sniil  agree- 
ment of  sale  between  the  purchaser  so  as 
aforesaid  procured,  and  said  defendant  as  to 
tbe  price  of  said  lands  and  the  terms  of  pay- 
ment for  same  being  verbal."  Thejie  alle- 
gatlous  stand  alone.  They  are  not  In  the 
least  affected  by  any  statements  in  either 
the  original  petition  or  the  second  cause  of 
action  in  tbe  amended  petition. 
'  There  was  no  motion  to  make  tbe  allega- 
tions of  the  pleading  more  definite  and  cer- 
tain. Therefore  they  must  be  construed 
liberally  In  favor  of  the  pleader.  The  peti- 
tion shows  that  these  real  estate  agents  were 
employed  to  procure  a  purchaser  for  tbe 
laud  at  a  price  stated  by  tbe  owner  and  upon 
terms  to  be  thereafter  mutually  agreed  ui>on, 
that  such  purchase  and  tbe  owner  fully 
agreed  to  tbe  price  and  all  tbe  terms  of  a 
sale,  and  that  said  purchaser  was  ready,  able^ 
and  willing  to  carry  out  bis  agreement 
The  contract  alleged  required  nothing  further. 
The  averments  of  this  cause  of  action,  when 
liberally  construed,  are  equivalent  to  a  full 
and  specific  statement  of  a  contract  of  em- 
ployment, the  complete  performance  thereof, 
and  a  refusal  to  pay  therefor.  We  tbink 
they  state  a  cause  of  action. 

This  case,  as  pleaded,  does  not  fall  within 
tlie  category  of  cases  wherein  agents  are 
employed  to  effectuate  a  sale,  and  therefore  , 
decisions  in  such  cases  are  not  necessarily 
important  here.  For  this  reason,  some  of  the 
cases  cited  by  counsel  are  Inapplicable.  Tbe 
case  of  Stewart  v.  Fowler,  37  Kan.  677,  15 
Pac.  918,  cited  by  the  defendant  In  error,  has 
been  distinguished,  limited,  and  modified  by 
several  subsequent  decisions  of  this  court 
Beta  V.  Land  Co.,  40  Kan.  45,  20  Pac.  4.^>6;  Nei- 
derlander  v.  Starr,  60  Kaa  772,  33  Pac.  592  j 
Stewart  v.  Fowler,  53  Kan.  537,  80  Pac.  1002. 
Later  cases  fiilly  recognize  the  difference  here 
drawn  between  an  employment  to  sell,  and 
one  merely  to  find  a  purcliaser.  Sandefur  T. 
Hines.  69  Kan.  1U8,  76  Pac.  444;  Sullivant  v. 

Jabren,  71  Kan.  ,  79  Pac.  1071;    Helling 

V.  Darby  (Ivan.)  79  Pac.  1074.  See,  also, 
Knapp  V.  Wallace,  41  N.  Y.  477;  Knlley  V. 
Baker,  132  N.  Y.  1,  29  N.  B.  1091.  28  Am.  St 
Rep.  542.  In  view  of  this  conclusion,  the. 
question  as  to  whether  an  oral  contract  for 
the  sale  of  real  estate  can  be  enforced  or  not 
need  not  be  considered.  Such  a  contract  Is 
sufficient  for  the  employment  of  a  real  estate 
agent  and  that  Is  the  only  contract  luvolved 
in  this  controversy. 
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The  Jndgment  of  the  district  court  Is  re- 
Tcrsed,  with  directions  to  overrule  the  de- 
murrer and  proceed  In  accordance  with  the 
views  herein  expressed.  Ail  the  Justices  con- 
curring. 


(73  Kan.  19) 

LEONARD  V.  AMERICAN  STEEL  &  WIRE 
CO. 

(Supreme  Court  of  Kansas.    Feb.  10,  lOOC.) 

CoRPOR.ATioNS— Action  bt  Fobeign  Cobpora- 

TiON— Answer. 

The  defense  that  a  foreign  corporation  has 
not  been  grnnted  authority  to  carry  on  business 
within  the  state  is  not  raised  by  a  general  deni- 
al, but  must  be  specially  pleaded. 

(Ed.  Note. — For  cases  in  nofnt,  see  vol.  12, 
Cent.  Dig.  Corporations,  |§  2C46-2648.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Finney  County; 
Wui.  Enston  Hutchison,  Judge. 

Action  by  the  American  Steel  &  Wire  Com- 
pany against  S.  L.  Leonard.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

G.  L.  Miller,  for  plaintiff  In  error.  W.  R. 
Hopkins,  for  defendant  in  error. 

PORTER,  J.  The  American  Steel  &  Wire 
Company  recovered  Judgment  against  S.  L. 
Leonard  upon  three  promissory  nptes.  The 
plnlutilTB  petition  aven-ed  that  it  Is  a  corpor- 
ation duly  Incorporated  under  the  laws  of 
the  state  of  New  Jersey,  and  is  lawfully 
doing  business  in  the  state  of  Kansas.  The 
answer,  which  was  unverified,  consisted  of 
a  general  denial.  A  motion  for  judgment  on 
the  pleadings  was  sustained.  Afterward> 
and  on  the  2ath  day  of  April,  1904,  and  at 
the  same  term  of  court  at  which  the  judg- 
ment was  rendered,  defendant  below  filed 
a  motion  to  set  aside  and  vacate  the  judg- 
ment upon  the  grounds:  (1)  That  the  district 
court  of  Finney  county  was,  without  juris- 
diction of  the  parties  and  the  subject-matter, 
because  the  American  Steel  &  Wire  Com- 
pany, a  foreign  corporation,  was  without 
authority  of  law  to  transact  or  do  business 
within  the  state  of  Kansas  under  the  pro- 
visions of  the  Laws  of  1901,  p.  235,  c.  125, 
t  3;  <2)  because  the  answer  put  in  issue  the 
fact  that  the  corporation  had  been  granted 
authority  to  do  business  within  the  state; 
and  (3)  because  defendant  In  the  action  had 
been  misled  by  the  allegations  of  the  peti- 
tion to  the  effect  that  the  corporation  had 
been  granted  authority  and  was  legally  doing 
business  within  the  state  when  In  fact  no 
such  authority  had  been  granted  or  applied 
for  by  the  corporation.  The  court  denied 
the'  motion  to  vacate  the  Judgment,  and  de- 
fendant below  has  brought  the  case  here  for 
review. 

The  only  question  to  be  determined  is 
whether  the  answer  raised  the  issue  of 
authority  upon  the  part  of  the  corporation 
to  carry  on  business  within  the  state.    In  the 


case  of  Northrup  v.  Wills,  63  Kan.  769,  70 
Pac.  870,  the  petition  alleged  that  plaintiff 
was  "  'a  corporation  duly  chartered,  organ- 
ized, and  existing  under,  and  by  virtue  of, 
the  laws  of  the  state  of  Texas,' "  and  was 
silent  with  respect  to  any  authority  to  do 
business  in  Kansas.  It  was  held  that  a  de- 
murrer to  the  petition  was  properly  over- 
ruled, and,  further,  that  for  the  reason  that 
the  statements  filed  and  acts  performed  by' 
a  corporation,  necessary  to  entitle  It  to  law- 
fully engage  in  business,  are  made  and  Icept 
of  record  in  a  public  office,  the  burden  of 
proving  that  the  requisites  have  not  been 
complied  with  rests  upon  the  party  assert- 
ing the  negative.  In  Jordan  v.  Telegraph 
Co.,  60  Kan.  140,  143,  76  Pac.  307,  It  is  said: 
"The  petition  discloses  that  the  plaintiff  was 
a  foreign  corporation,  but  does  not  disclose 
that  it  had  not  complied  with  the  require- 
ments of  the  chapter  cited.  This  was  de- 
fensive matter,  and,  to  be  availed  of,  should 
have  been  pleaded."  By  pleading  a  gen- 
eral denial,  defendant  admitted  plaintiff's 
capacity  to  maintain  the  action.  The  rule  t» 
that  if  the  want  of  capacity  to  sue  appears,, 
upon  the  face  of  the  petition,  a  demurrer 
will  He;  otherwise  the  defect  must  be 
specially  pleaded,  or  It  Is  waived.  1  A.  &  B. 
Enc.  of  Plead.  &  Prac,  10;  Code  Civ.  Proc. 
J  91. 

The  judgment  will  be  affirmed.    All  the 
Justices  ccmcurring. 


(73  Kan.  83) 
HURD  V.  ATCHISON,  T.  &  S.  F.  RT.  (X). 
et  al. 
(Supreme  Court  of  Kansas.    Feb.  10,  1906.) 

1.  Injunction— Restbainino    Order— Disso- 
lution—Jurisdiction. 

A  district  judge  at  chambers  has  power  to 
dissolve  a  restraining  order  granted  by  a  pro- 
bate judge  under  the  provisions  of  section  239 
of  (lie  Civil  Code. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  $  350.] 

2.  Same— Temporabt  In-tunction. 

A  showing  by  the  plaintiff  tliat  a  railroad 
company,  which  was  talcing  steps  towards  the 
building  of  a  switch  for  a  public  use  in  a  city, 
had  made  a  survey  across  plaintiffs  ground,  and 
that,  if  it  was  built,  it  would  greatly  injure 
plainti^,  did  not  require  the  allowance  of  a  tem- 
porary injunction  by  the  district  judge,  since  it 
did  not  appear  that  the  railway  coirfpany  intend- 
ed to  take  possession  of  or  to  appropriate  the 
ground  illegally  or  otherwise  than  by  purchase 
or  condemnation. 

lEd.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Injunction,  {  235.] 

3.  Same. 

Mvre  apprehension  or  a  possibility  of 
wrong  and  injury  by  defendants  is  ordinarily 
no^  enough  to  warrant  the  granting  of  an  in- 
junction, but  there  should  be  at  least  a  probabil- 
ity of  wrongful  action  and  irreparable  injury  be- 
fore a  court  is  required  to  enjoin. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injuoctlon,  §  9.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Harper  County; 
P.  B.  Olllett,  Judge. 
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Action  by  M.  J.  Hurd  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

B.  C.  Wilcox,  for  plaintiff  in  error.  W. 
R,  Smith,  O.  J.  Wood,  Fred  Washbon,  and 
T.  A.  Noftzger,   for  defendant  In  error. 

JOHNSTON,  O.  J.  M.  J.  Hurd,  who  owns 
real  property  in  the  city  of  Anthony,  brought 
this  action  against  the  Atchison,  Topelia 
&  Santa  F6  Railway  Company,  the  Kansas 
Southwestern  Railway  Company,  the  An- 
thony Wholesale  Grocery  Company,  and  the 
city  of  Anthony,  to  enjoin  the  construction 
of  a  switch  across  certain  lots  belonging  to 
plaintiff,  over  a  street  and  up  an  alley,  to 
the  place  of  business  of  the  Anthony  Whole- 
sale Grocery  Company.  It  was  alleged  that 
the  railroad  companies  were  co-operating  in 
building  the  proposed  switch,  and  that  it  was 
done  for  the  accommodation  of  the  Anthony 
Wholesale  Grocery  Company,  and  for  a  pure- 
ly private  purpose.  There  were  allegations, 
.too,  that  a  track  built  as  proposed  would 
greatly  Injure  the  plaintiff,  an  injury  for 
'Which  there  was  no  good  measure  of  dam- 
ages. A  temporary  restraining  order  was 
allowed  by  the  probate  Judge,  and  upon 
notice  the  matter  of  dissolving  the  order 
was  brought  before  the  Judge  of  the  district 
court  at  chambers.  The  question  was  sub- 
mitted upon  some  agreed  facts,  and  also  upon 
testimony,  with  the  result  that  the  district 
Judge  dissolved  the  temporary  restraining 
order.  Application  was  then  made  to  the 
district  Judge  to  grant  a  temporary  Injunc- 
tion, and  the  testimony  and  facts  used  on  the 
first  hearing  were  submitted  on  this  appli- 
cation, but  the  Judge  found  them  to  be 
Insufficient  and  denied  the  temporary  in- 
junction. 

It  Is  first  Insisted  that  there  was  no  power 
In  the  district  Judge  at  chambers  to  dissolve 
the  restraining  order  granted  by  the  probate 
Judge.  The  argument  is  that  prior  to  the 
amendment  of  1901  section  230  of  the  Civil 
Code  authorized  probate  Judges  to  grant 
temporary  injunctions,  but  that  under  the 
amendment  only  restraining  orders  may  be 
Issued  by. them,  and  that,  while  there  is 
express  authority  given  to  district  Judges 
to  dissolve  temporary  injunctions,  the  power 
to  dissolve  temporary  restraining  orders  is 
not  given.  Gen.  St  1901,  §  4C86.  In  the 
amended  section  It  is  provided  that  the  re- 
straining order  granted  by  the  probate  Judge 
shall  be  of  the  same  effect  as  a  like  order 
made  by  the  district  Judge,  and  district 
judges  have  always  exercised  the  power  of 
setting  aside  their  own  restraining  orders 
as  well  as  those  granted  by  probate  Judges. 
Besides,  provision  is  made  In  the  act  con- 
cerning district  courts  that  the  Judges  at 
chambers  and  In  vacation  have  power,  not 
only  to  vacate  and  modify  Injunctions,  but 
also  to  vacate  all  necessary  interlocutory 


orders.  Gen.  St  1901,  i  1924.  A  temporary 
Injunction  and  a  temporary  restraining  order 
are  each  designed  to  afford  temporary  relief 
of  the  same  general  character,  and.  if  the 
power  to  vacate  a  temporary  injunction  is 
not  of  itself  sufficient  to  vacate  a  temporary 
restraining  order,  the  language  of  the  statute 
giving  district  Judges  the  power  to  vacate 
Interlocutory  orders  Is  certainly  sufficient  au- 
thority for  that  purpose.  It  might  be  added 
that  in  the  restraining  order  In  question  it 
was  specifically  prescribed  that  It  should  only 
be  effective  until  a  hearing  before  the  dis- 
trict court  or  a  Judge  thereof.  If  the  facts 
fn  the  case  Justified  the  action  of  the  district 
Judge,  there  was  no  lack  of  power  to  make 
the  order  of  dissolution. 

It  is  contended,  however,  that  under  the 
facts  the  district  Judge  was  not  warranted 
In  either  vacating  the  restraining  order  or 
In  refusing  the  temporary  injunction.  The 
Judge  found,  and  not  without  testimony,  that 
tlie  switch  proposed  to  be  built  was  for  a 
public  use,  and  was  intended  to  be  available 
to  business  houses  along  the  line  as  well  as 
to  that  of  the  Anthony  Wholesale  Grocery 
Company.  Being  a  public  railroad,  it  fol- 
lows that  private  property  necessary  for  a 
right  of  way  might  be  taken  under  the 
imwer  of  eminent  domain.  The  fact  that 
the  company  once  condemned  so  much  land 
at  Anthony  as  was  then  deemed  necessary 
did  not  exhaust  the  power.  It  may  take  as 
much  more  land  as  its  increased  business 
and  the  public  conveniences  may  require. 
Central  Branch,  etc..  Railroad  Co.  v.  Atchi- 
son, etc..  Railroad  Co.,  20  Kan.  669.  Pre- 
liminary to  the  selection  of  a  route  the  com- 
pany bad  a  right  to  enter  upon  plaintiff's 
ground  to  make  examinations  and  surveys 
with  a  view  of  selecting  the  most  advan- 
tageous route.    Gen.   St  1901,  i  1316. 

It  appears  that  representatives  of  the  rail- 
way companies  had  made  an  examlntion  in 
an  endeavor  to  select  a  route  for  the  switch, 
and  a  blue  print  of  a  survey  across  the 
comer  of  plaintiff's  lots  had  been  made. 
They  had  discussed  the  feasibility  of  this 
survey  with  the  agent  of  the  plaintiff,  who 
suggested  or  inquired  If  the  survey  could 
not  be  made  so  as  to  take  less  of  plaintiff's 
land,  and  be  was  told  that  they  might  he 
able  to  get  along  with  eight  feet  of  it  These 
preliminaries  were  not  Illegal,  nor  did  tbey 
necessarily  Indicate  that  the  plabitiff's  rights 
had  been  or  would  be  invaded.  From  what 
was  disclosed  the  plaintiff  might  well  ap- 
prehend that  the  switch  would  soon  be  built 
but  we  discover  nothing  showing  an  inten- 
tion to  Illegally  appropriate  plalntlfTs  land 
for  that  purpose.  It  was  not  enough  to 
allege  and  show  that  an  appropriation  of  a 
right  of  way  over  plalntlfTs  ground  was  con- 
templated, but  it  should  further  appear  that 
there  was  a  purpose  to  take  wrongful  pos- 
session of  It  The  defendants  had  no  right 
to  take  possession  of  plaintiff's  ground,  nor 
to  begin  construction  of  the  switch  over  It 
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without  acquiring  the  right  to  do  so  by  pur- 
chase or  condemnation,  but  the  trial  judge 
could  not  assume  that  the  defendants  would 
violate  the  law  or  the  rights  of  the  plaintiff. 
If  a  presumption  wore  to  be  indulged,  it 
would  be  that  of  rightful  action,  and  that 
the  land  would  be  talcen  by-  condemnation 
If  It  could  not  be  obtained  by  negotiation 
and  purchase.  The  survey  of  the  railroad 
company  was  a  legal  step  necessary  to  a 
condemnation  proceeding,  and  It  appears 
that  on  the  day  following  the  meeting  with 
plaintlfTs  agent  and  the  negotiations  had 
with  him,  and  before  there  was  any  attempt 
to  construct  the  switch,  this  action  was 
brought.  In  the  granting  or  continuance  of 
a  preliminary  Injunction  the  judge  Is  vested 
with  considerable  discretion,  and  In  this  case 
the  showing  of  a  threatened  invasion  of 
plaintiff's  rights  was  so  weak  that  It  cannot 
be  said  that  the  refusal  of  the  judge  was 
an  abuse  of  discretion.  Mere  apprehensions 
or  possibility  of  wrong  and  Injury  by  de- 
fendants Is  ordinarily  not  enough  to  warrant 
an  Injunction.  There  must  be  at  least  a 
reasonable  probability  of  wrongful  action 
and  irreparable  Injury  before  a  court  will 
interfere  and  enjoin.  It  cannot  be  said  that 
an  Intention  to  wrongfully  appropriate  plain- 
tiff's property  or  construct  defendant's  track 
over  her  land  without  obtaining  a  right  to 
do  80  by  negotiation  or  under  the  power  of 
eminent  domain  was  shown  to  be  a  reason- 
able probability. 

No  grounds  for  an  Injunction  were  shown  as 
against  either  thecltyorthe  grocery  company. 
There  appears  to  be  no  just  cause  to  com- 
plain that  the  judge  considered  and  deter- 
mined the  merits  of  the  case  on  these  mo- 
tions. To  determine  whether  plaintiff  was 
entitled  to  a  preliminary  injunction  matters 
were  necessarily  considered  which  would  be 
Involved  In  a  final  consideration  of  the  case. 
The  order  made,  however.  Is  not  a  finality, 
and  does  not  preclude  the  granting  of  such 
relief  as  the  plaintiff  may  be  entitled  ac- 
cording to  the  evidence  presented  on  the 
final  trial. 

The  order  of  the  district  judge  will  be 
affirmed.    All  the  Justices  concurring. 

(73  Kan.  81) 

HATCH  et  al.  v.  GEISER. 
(Supreme  Court  of  Kansas.    Feb.  10,  1906.) 

AppeaI/— BaraF— SrrpiciENCY. 

A  compliance  with  rule  10  of  this  court  (79 
Pac.  li)  Is  necessary  to  the  proper  consideration 
of  many  questions  presented  tor  decision,  and 
cases  may  be  affirmed  where  this  rule  is  not  fol- 
lowed. 

(BM.  Note. — For  cases  in  point,  see  voL  3, 
Cent  Dig.  Appeal  and  Error,  {  3101.] 

(Syllabus  by  the  Court.) 

ESrror  from  District  Court,'  Chautauqua 
(Jounty;    G.  P.  Alkman,  Judge. 

Action  by  S.  S.  Hatch  and  others  against 
William  Gelser.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 


Brooks  &  Spencer,  for  plaintiffs  In  error. 
H.  E.  Sadler,  for  defendant  In  error. 

GRAVES,  J.  This  Is  a  case  brought  to  ex- 
clude the  defendant  from  all  right  under  a 
certain  gas  and  oil  lease  made  by  the  plain- 
tiffs. After  the  petition,  answer,  and  reply 
were  filed,  and  the  case  came  on  for  trial, 
the  attorney  for  plaintiff  stated  his  case  to 
the  court;  whereupon,  the  defendant  moved 
for  judgment  on  the  pleadings  and  statement 
of  counsel,  for  the  reason  that,  all  taken  to- 
gether and  conceded  to  be  true,  no  cause 
of  action  bad  l>een  shown  against  the  de- 
fendant. This  motion  was  sustained.  The 
plaintiff  excepted,  and  assigns  this  ruling 
of  the  court  as  error  in  this  court.  To  as- 
certain whether  this  ruling  is  correct  or  not 
involves  a  careful  examination  of  the  lease, 
which  Is  attached  to  the  petition,  an  exami- 
nation of  the  averments  In  the  petition,  and 
of  the  opening  statement  of  counsel.  There 
is  nothing  whatever  in  the  brief  of  the  plain- 
tiff In  error  concerning  these  Important  mat- 
ters, except  a  reference  to  the  page  of  the 
record  where  they  may  be  found.  .  There 
is  but  one  record,  and  It  is  Impractical  for 
each  member  of  the  court  to  make  such  ex- 
amination thereof  as  Is  necessary  for  the  de- 
termination of  the  question  presented.  To 
provide  for  such  cases,  so  each  member  of 
the  court  can  examine  the  papers,  and  state- 
ments Involved  with  care,  rule  10  of  this 
court  (79  Pac.  la^  was  adopted  years  ago, 
and  has  been  printed  In  ond  distributed  with 
the  dockets  every  month  since.  Every  law- 
yer must  be  familiar  with  It  It  reads: 
"The  brief  for  plaintiff  in  error  or  appellant 
shall  be  printed,  and  shall  contain:  (1)  A 
full  statement  of  the  essential  facts  of  the 
case;  (2)  a  specification  of  the  errors  com- 
plained of,  separately  set  forth  and  num- 
bered; (3)  the  argument  and  authorities  in 
support  of  each  point  relied  on,  in  the  same 
order,  with  pertinent  references  to  the  pages 
of  the  record.  When  the  error  alleged  re- 
lates to  the  admission  or  rejection  of  evi- 
dence, the  brief  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When 
the  error  alleged  relates  to  Instructions  giv- 
en or  refused  by  the  court  or  to  a  ruling  on 
the  sufficiency  of  the  petition  or  other  plead- 
ing, or  of  an  affidavit  or  the  construction  or 
effect  of  a  contract  or  any  document,  order, 
entry,  or  paper,  the  Instructions  given  or 
refused,  the  pleadings,  contract,  document, 
order,  entry  or  paper  shall  be  set  out  In  full. 
The  brief  of  the  appellee  or  defendant  in 
error  shall  al^o  be  printed,  and  contain: 
(1)  any  points  made  challenging  the  suffi- 
ciency of  the  record,  or  the  plaintiff  in  er- 
ror's right  to  be  heard;  (2)  a  full  statement 
of  any  additional  facts  shown  by  the  record 
and  deemed  essential,  with  pertinent  refer- 
ences to  the  pages  thereof;  (3)  citations  of 
authorities  and  discussions  of  alleged  errors. 
In  the  same  order  as  in  plaintiff  In  error's 
brief."    To  disregard  this  rule,  in  a  caM 
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where  the  necessity  for  a  compliance  there- 
.witb  Is  so  apparent,  seems  Inexcusable.  We 
very  much  regret  to  summarily  dispose  of 
cases,  for  reasons  of  this  kind,  but  it  Is  im- 
portant both  to  court  and  litigants  that  this 
rule  be  enforced,  and  we  feel  that  this  nec- 
essity Justifies  such  disposition. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All    the   Justices    concurring. 


(73  Kan.  88) 

HALIi  et  al.  v.  DAVIDSON  et  al. 
(Supreme  Court  of  Kansas.    Feb.  10,  lOOC.) 

Tbiai.— Withdrawing  Defense  fbom  Jubt— 

Pabtition. 

It  is  only  where  a  statement  or  admission 
made  to  a  jury  will,  as  a  matter  of  law,  preclude 
a  party  from  recovering  upon  his  cause  or  de- 
fense that  a  court  has  authority  to  withdraw 
such  cause  or  defense  from  the  jury.  Held,  in 
this  case,  that  the  statement  and  admissions  of 
the  plaintifTs  in  error  did  not,  as  a  matter  of 
law,  preclude  them  from  recovering  upon  their 
defense  of  ownership. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Cherokee  Coun- 
ty;   W.  B.  Glasse,  Judge. 

Action  by  William  D.  Davidson  and  others 
against  Ezra  D.  Hail  and  Sarah  Hall.  Judg- 
ment for  plalntltTs,  and  defendants  bring  er- 
ror.   Reversed. 

Tracewell  &  Moore  and  Skldmore  &  Walk- 
er, for  plaintiffs  In  error.  C.  D.  Ashley 
and  C.  A.  McNeill,  for  defendants  In  error. 

GREENE,  J.  William  J.  Hall  died  tes- 
tate, devising  his  property  to  bis  children, 
Ezra  D.  Hall,  George  H.  Hall,  William  H. 
Hall,  Benjamin  Hall,  and  Griffith  Hall,  squal- 
ly. William  M.  Davidson,  the  plaintiff,  was 
the  only  heir  of  Sarah  .1.  Diivldson,  nCe  Hall, 
and  succeeded  to  the  interest  in  her  father's 
estate.  At -the  time  of  his  death  William 
J.  Hall  held  the  legal  title  to  the  N.  %  of 
the  S.  W.  %  of  section  16  in  township  34  S., 
of  range  24  E.,  of  the  sixth  meridian,  In 
Cherokee  coimty,  Kan.  William  M.  David- 
son commenced  this  action  In  partition 
against  all  ot>  the  heirs,  except  Ezra  Hall 
and  his  wife,  and  as  to  them  bis  action  was 
ejectment,  partition,  and  for  rents  and  profits. 
For  the  purpose  of  deciding  the  question  pre- 
sented by  this  proceeding.  It  may  be  said 
that  all  of  the  defendants,  except  Ezra  D. 
Hall  and  his  wife,  Sarah,  admitted  the  al- 
legations of  the  petition  and  Joined  with 
the  plaintiff  In  bis  prayer  for  relief.  Ezra 
D.  Hail,  in  answering  plaintiff's  petition  and 
in  his  cross-answer  to  the  picadiugs  of  the 
other  defendants,  stated:  "That  on  July  21, 
1S84,  William  J.  Hail,  in  consideration  of 
love  and  affection,  transferred  and  conveyed 
to  this  defendant,  by  parol  gift,  the  real 
estate  above  described;  that  this  defendant 
then  and  there  under  and  by  virtue  of  said 
gift,  and  with  the  knowledge  and  consent 
of  said  William  J.  Hall,  took  possession  of 
<ald  premises,  and   continued  to   hold  the 


open,  notorious,  and  exclusive  possession 
thereof,  without  any  adverse  claims  thereto, 
for  more  than  15  years,  to  wit,  uniil -March, 
28,  1900,  when  he,  by  warranty  deed,  trans- 
ferred and  conveyed  said  real  estate  to 
Sarah  Hall;  that  during  said  15  years  and 
more  of  possession  and  occupancy  of  said 
premises,  by  this  defendant  as  aforesaid, 
this  defendant  made  valuable,  permanent, 
and  lasting  Improvements  on  said  premises, 
and  paid  the  taxes  thereon;  and,  during  all 
of  said  occupancy  of  said  premises,  this  de- 
fendant was  the  owner  in  fee  simple  of  said 
real  estate,  and  the  said  William  J.  Hall, 
during  said  time,  bad  no  right,  title,  or  in- 
terest in  and  to  said  land,  nor  the  right  to 
possession  thereof."  Sarah  Hall,  in  her  an- 
swer, restated  the  facts  substantially  as  In 
the  answer  of  her  husband.  The  facts  stated 
In  these  answers  and  cross-petitions  were 
put  in  issue  by  proper  pleadings  by  all  of  the 
other  parties.  After  a  Jury  had  been  Impan- 
eled to  try  the  Issues  of  fact,  the  parties  made 
the  following  admissions:  "It  is  admitted 
by  the  parties  to  this  action  that  William 
J.  Hall,  deceased,  became -the  owner  of  the 
land  In  controversy,  to  wit,  the  N.  ^  of  the 
S.  W.  %  of  section  IG,  township  34,  range 
24  In  Cherokee  county,  Kan.,  on  the  21st  day 
of  July,  1S84,  and  that  the  records  in  the 
office  of  register  of  deeds  of  Cherokee  county, 
Kan.,  show  tbe  title  in  said  real  estate  to  be 
in  William  J.  Hall,  deceased,  from  said  July 
21,  1884,  until  tbe  time  of  bis  death,  which 
was  on  April  29,  1900,  except  during  the  time 
that  James  H.  Boyce  held  a  tax  deed  on  said 
real  estate  from  September  12,  1894,  until 
January  24, 1895,  when  he  conveyed  the  same 
to  William  J.  Hall  by  a  quitclaim  deed." 
The  court  then  said:  "In  addition  to  the 
facts  agreed  on  by  the  attorneys  in  this  case, 
the  court  states  further  that,  in  the  statement 
of  this  case  to  the  Jury  by  Mr.  Tracewell,  It 
was  stated  that  E^zra  D.  Hall  consulted  with 
John  N.  Rltter,  who  was- a  former  member 
of  this  bar,  but  is  now  deceased,  and  who 
advised  him  to  procure  Mr.  Boyce  to  make 
a  deed  of  tbe  premises  to  bis  father  instead 
of  to  him ;  and  he  got  Mr.  Boyce  to  make 
a  deed  to  his  father,  William  Hall.  And  now 
the  court,  upon  the  admitted  facts  In  the 
statement  Just  recorded,  holds  that,  prior 
to  and  at  the  time  of  his  death,  tbe  legal 
title  to  the  land  In  controversy  was  in  Wil- 
liam J.  Hall,  and  that  tbe  ownership  there- 
after went  to  his  heirs  by  the  force  and 
effect  of  bis  will,  and  denies  to  tbe  defend- 
ants the  right  to  submit  to  the  Jury  the 
question  as  to  whether  William  J.  Hall  gave 
to  the  said  Ezra  D.  Hall  tbe  lands  in  question 
in  1884,  or  at  any  time  thereafter  prior  to  the 
execution  of  the  deed  from  Mr.  Boyce  to 
William  J.  Hall,  and  holds  tbe  only  questions 
there  are  here  for  trial  to  be  the  question 
of  rents  and  profits,  as  stated  In  the  second 
count  of  plalntifrs  petition,  and  tbe  action 
ol  partition  as  stated  In  tbe  third  coupt  of 
plaintiff's  petition;  and  tbe  matters  of  parti* 
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tlon  are  for  the  court  to  try,  and  will  be 
tried  by  tbe  court"  Upon  the  Issues  remain- 
lug  a  judgment  was  rendered  against  tbe 
plaintiffs.  In  error  as  in  ejectment,  partition, 
and  for  rents  and  profits. 

Complaint  Is  made  that  the  court  erred  la 
i»ithdrawiug  from  tbe  consideration  of  tbe 
jur^.  and  in  refusing  to  try,  the  issue  of 
ownership  presented  by  the  answer  and  cross- 
answers  of  the  plaintiff  in  error.  Tbe  plain- 
tiffs In  error  pleaded  in  their  answers  and 
cross-answers  that  they  bad  paid  all  of  tbe 
taxes  from  the  time  they  had  gone  into 
possession.  The  statement  of  their  counsel 
that  during  that  period  the  land  bad  been 
sold,  and  deeded  for  taxes,  and  tbe  plaintiffs 
In  error  bad  redeemed,  and  by  the  advice  of 
their  lawyers  had  "got"  tbe  bolder  of  the 
tax  deed  to  quitclaim  to  Wm.  J.  Hall,  who 
was  still  the  bolder  of  tbe  legal  title,  would 
not,  as  a  matter  of  law,  preclude  them  from 
establisfiing  their  defense  of  ownership.  Re- 
demption, under  the  circumstances,  was 
equivolent  to  a  payment  of  tbe  taxes,  and 
nothing  more.  The  court  could  not  therefore 
say.  as  a  matter  of  law,  that  paying  the 
tax-deed  holder  the  amount  necessary  to  re- 
'deem  the  land,  and  directing  him  to  quit- 
claim to  William  J.  Hall,  was  conclusive  that 
Ezra  Hall  wa^  not  the  owner  of  the  land. 

Therefore  the  judgment  is  reversed,  and 
tbe  cause  remanded.  All 'the  Justices  con- 
currlng 

f78  Kan.  «9) 

BOWERSOX  et  al.  v.    J.  W.  HAIX   &   CO. 
(Supreme  Court  of  Kansas.    Feb.  10.  1906.) 

1.  Pleading— Demdbbbb— Petition. 

When  a  general  demurrer  is  filed  to  a 
petition,  no  motion  to  make  it  more  definite 
and  certain  having  been  presented,  tbe  petition 
should  be  liberally  construed,  witb  a  view  to 
promote  justice,  and  the  demurrer  overruled, 
if  tbe  facts  stated,  when  ali  are  taken  as  true, 
constitute  a  cause  of  action,  whether  well 
pleaded  or  not. 

2.  Bbokeps  —  Sale  or  Land  —  Contract 
With  Pubchaskb— Default  —  Fobfkituke. 

The  petition  in  this  case  ezamiocd  and 
found  sufficient. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  $S  491,  504.] 

Burcb  and  Smith,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Republic  County. 

Action  by  Arlie  E.  Bowersox  and  others 
against  J.  W.  Hall  &  Co.  Judgment  for  de- 
fendants, and  plaintiffs  bring  error.  Re- 
versed. 

John  C.  Hogin,  for  plaintiffs  In  error. 
Hugh  Alexander,  for  defendants  in  error. 

GRAVES,  J.  The  defendants  in  error  are 
real  estate  brokers,  and  reside  at  Belleville, 
Kan.  Tbe  plaintiffs  in  error  own  real  estate 
in  Republic  county.  They  employed  defend- 
ants to  sell  their  lands,  agreeing  to  pay  them 
$100  if  they  would  make  the  sale  as  stipu- 


lated in  tbe  contract  Defendants  fuund  a 
buyer,  with  whom  they  entered  into  a  written 
contract  of  sale  materially  different  from  the 
terms  given  by  the  plaintiffs,  but  tbe  contract 
was  made  subject  to  the  plaintiffs'  approval. 
Tbe  buyer  paid  $100  cash  on  the  contract, 
which  sum  was  to  be  returned  if  tbe  sale  was 
not  approved  by  the  plaintiffs,  and  to  be 
forfeited  if  tbe  conditions  of  the  contract 
were  complied  with  on  the  part  of  Bowersox 
and  the  buyer  failed  to  carry  out  the  stipula- 
tions on  bis  part.  Afterwards,  Bowersox 
claimed  that  tbe  $100  bad  become  forfeited, 
and  demanded  payment  thereoi;  from  Hall  & 
Co.,  who  refused,  and  this  suit  was  brought 
to  recover.  A  general  demurrer  was  sus- 
tained to  the  plaintiffs'  petition,  which  ruling 
is  assigned  as  error  in  this  court. 

The  petition,  so  far  as  necessary  to  show 
the  point  in  tbe  demurrer,  was,  after  the 
caption  and  preliminary  averments,  as  fol- 
lows: 

"That  on  the  22d  day  of  August  1902,  the 
plaintiffs  entered  into  a  contract  in  writing 
witb  said  Hall  &  Co.,  to  sell  tbe  farm  Of 
plaintiffs.  Said  contract  is  as  follows:  [This 
contract  being  Immaterial,  is  omitted.] 
Plaintiffs  state  that  thereafter  (tbe  exact 
date  they  are  unable  to  give)  the  said  de- 
fendant J.  W.  Hall  &  Co.,  entered  Into  a  con- 
tract to  sell  the  land  heretofore  described, 
which  contract  is  as  follows: 

"'Received  of  George  W.  Hart,  town  of 
Colfax,,  county  of  Jasper,  state  of  Iowa,  one 
hundred  dollars,  tbe  same  being  a  part  of  tbe 
purchase  money  on  tbe  following  described 
real  estate,  situated  In  the  county  of  Repub- 
lic and  state  of  Kansas,  to  wit:  S.  V&  of 
S.  W.  \i  and  N.  B.  %  of  S.  W.  %  and  S.  %  of 
N.  W.  %  of  S.  W.  %  of  Sec.  22,  '1.  1.,  R.  2. 
Contract  price  for  same  being  $3,700.  Bal-* 
ance  of  purchase  money  payable  as  follows, 
to  wit:  First  On  the  10th  day  of  February, 
1903,  $1,750.  Second.  Bal.  is  to  be  a  mort- 
gage covering  this  land  at  6  per  -cent 
Fourth.  •  •  •  Fifth.  •  •  •  An  abstract 
to  be  furnished,  showing  title  as  represented 
— that  is,  clear  of  all  incumbrances  and  no 
clouds  on  the  title;  also  a  good  and  sufllcient 
warranty  deed  to  be  given  upon  the  above 
terms  being  complied  with — that  is,  provid- 
ing, however,  in  case  title  is  not  as  above 
represented,  the  part  purchase  money  here 
paid  shall  be  refunded  to  said  George  W. 
Hart;  but  in  case  title  is  as  represented,  and  said 
George  W.  Hart  fails  to  comply  with  the  terms 
as  above  stated,  then  tbe  money  here  paid  shall 
be  forfeited,  and  this  contract  shall  be  null  and 
void.  In  case  title  is  not  good  or  any  failure 
of  Bowersox  to  accept  this  contract  It  is 
understood  that  J.  W.  Hall  &  O.  will  not  be 

held  responsible  for  any  damages.    -, 

Owner,  by  J.  W.  Hall  &  Co.,  Agent 

"  'The  above  sale  price  and  terms  approved, 
and  I  hereby  agree  and  bind  myself  to  carry 
out  my  part  of  the  same.    George  W.  Hart' 

"Plaintiffs  say  that  after  the  execution  oF 
the  abpve  contract  but  the  exact  date  plain- 
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tiffs  cannot  give,  they  were  notified  by  J.  W. 

.  Hall  &  Co.  of  the  execution  of  the  above  con- 
tract with  said  George  W.  Hart,  and  at 
the  request  of  J.  W.  Hall  &  Co.,  the  plain- 
tiffs executed  a  warranty  deed  to  the  said 
George  W.  Hart  for  the  premises  described 
in  said  contract,  to  wit:  The  S.  l^  of  the 
S.  W.  Vi  .  the  N.  E.  %  of  the  S.  W.  %,  and  the 
S.  1^  of  the  N.  \V.  %  of  the  S.  W.  %  of  section 
22,  In  township  1  S.,  of  range  2  W.  of  the  6th 
p.  ni.  In  Republic  county,  Kan.,  free  and  clear 
of  all  incumbrances,  and  deposited  the  same, 
together  with  an  abstract  of  title  to  said 
land,  with  the  said  J.  W.  Hall  &  Co.  Plain- 
tiffs say  that  no  part  of  the  contract  entered 
Into  for  them  by  the  defendant,  J.  W.  Hail 
&  Co.,  with  the  said  George  W.  Hart,  has 
been  carried  out;  that  no  payments  thereon 
were  ever  made  by  said  George  W.  Hart,  or 
any  one  for  him,  other  than  the  $100  pre- 
liminary payment  mentioned  in  said  contract, 
and  that  the  said  contract  by  its  terms  is 
null  and  void.  Plaintiffs  further  say  that 
np  part  of  the  $100  paid  by  George  W.  Hart 
to  J.  W.  Hall  &  Co.  on  the  contract  above 
set  forth  has  ever  been  paid  to  them;  that 
they  have  made  repeated  demands  upon  the 
said  J.  W.  Hall  &  Co.  for  the  said  sum  of 
$100;  that  the  same  Is  now  djie  and  unpaid 
and  has  been  due  them  from  defendant,  J.  W. 
Hall  &  Co.,  from  and  since  the  10th  day  of 
February,  A.  D.  1903.  Wherefore,  plaintiffs 
pray  Judgment  against  the  defendant,  J.  W, 
Hall  &  Co.,  for  the  sum  of  $100,  with  Interest 
thereon  frgm  the  10th  day  of  February,  A.  D. 
1903,  at  the  rate  of  6  per  cent,  per  annum, 
and  for  the  costs  of  this  suit;  and  for  such 
other  and  further  relief  as  shall  seem  Just 
and  equitable  to  the  court." 

•  It  is  claimed  that  this  petition  does  not 
show  that  Bowersox  complied  with  the  re- 
quirements of  the  contract  made  for  him 
by  Hall  &  Co.,  In  that  It  falls  to  allege  that 
he  furnished  an  abstract  of  title,  clear  of  all 
Incumbrances  and  no  clouds  on  the  title. 
There  are  other  objections  made  to  the  pe- 
tition, but  we  think  this  the  most  Important 
and  meritorious.  Upon  this  subject  the  pe- 
tition avers  that  Bowersox,  when  Informed 
of  the  transaction  with  George  W.  Hart,  by 
Hall  &  Co.,  executed  a  warranty  deed  to 
him,  for  the  land,  free  and  clear  of  ail  In- 
cumbrances, and  deposited  it,  with  an  ab- 
stract of  title,  with  Hall  &  Co.  This  Is  a 
weak  statement,  but,  under  the  liberal  rule 
of  construction,  which  applies  In  favor  of 
the  pleader,  as  against  a  general  demurrer, 
where  no  motion  to  make  definite  and  cer- 
tain has  been  filed,  we  deem  It  sufficient. 
It  is  claimed  that  Hall  &  Co.  have  a  lien  on 
the  fund  for  services  rendered.  If  they  have, 
their  rights  In  that  respect  should  be  present- 
ed in  an  answer.  The  contract  fixing  their 
fee  at  $100  was  not  complied  with,  and  the 
amount  to  which  they  are  entitled  for  what 
they  have  done  Is  a  reasonable  sum,  which 
might  furnish  a  question  for  litigation.  This 
Is  likewise  true  of  the  question  as  to  wheth- 


er or  not  the  acts  of  Hart  are  sufficient  to 
amount  to  a  forfeiture;  If  not,  the  facts 
might  be  a  good  defense.  In  overruling  the 
demurrer,  we  only  decide  that  the  averments 
of  the  petition,  when  considered  In  their 
broadest  sense,  state  a  cause  of  action.  In- 
surance Co.  V.  Duffy,  2  Kan.  347;  Stewart 
V.  Balderston,  10  Kan.  147;  Crowther  v.  El- 
liott, 7  Kan.  235;  Park  v.  TInkham,  9  Kan. 
615, 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  court  directed  to  overrule  the 
demurrer,  and  proceed  with  the  case. 

JOHNSTON,  C.  J.,  and  GREENE,  MASON, 
and  PORTER,  JJ.,  concur.  SMITH,  J.,  dis- 
sents. 

BURCH,  J.  (dissenting).  I  think  the  dis- 
trict court  was  correct  in  sustaining  a  de- 
murrer to  the  plaintiffs'  petition,  and  I  do 
not  think  that  weakness  or  Inde^niteness  of 
statement  at  ail  characterizes  the  pleading, 
as  my  very  Indulgent  and  charitable  brethren 
say.  The  allegation  referred  to  describes  in 
sufficiently  clear  and  vigorous  phrase  the  deed 
which  was  executed  and  deposited,  but  noth- 
ing else.  It  simply  uses  the  common  ex- 
pression, "warranty  deed,  free  and  clear  of 
ail  incumbrances,"  Interpolating  between  the 
first  two  words  and  those  that  follow  the 
name  of  the  grantee  and  the  description  of 
the  land.  In  addition  to  the  deed  being  a 
warranty  deed.  It  was  necessary  that  It  be 
"good  and  sufficient"  A  glance  at  the  Judicial 
Interpretations  of  these  words  in  4  Words  & 
Phrases  Judicially  Defined,  3109,  will  reveal 
their  materiality.  There  is  no  allegation 
that  the  land  was  free  and  clear  of  all  In- 
cumbrances, and  there  Is  no  allegation  that 
there  were  no  clouds  on  the  title.  There  Is 
no  allegation  that  the  abstract  deposited 
showed  a  title  clear  of  all  incumbrances  and 
clouds.  The  contract  contained  a  specific 
engagement  that  such  an  abstract  would  be 
furnished,  and  until  that  was  done  no  right 
of  recovery  accrued  to  the  plaintiff. 

The  board  of  law  examiners  will  be  sur- 
prised and  grieved  to  find  the  petition  in  this 
case  printed  In  the  Reports  of  the  decisions 
of  this  court  as  an  approved  precedent 


(7S  Kan.  104) 

HOLMES  v.  WAYMIRE  et  al. 

(Supreme  Ourt  of  Kansas.    Feb.  10,  190C.) 

ArroBNEY  AND  Client — Lien— Extent. 

Under  the  statute  an  attorney  may  acquire 
a  lien  for  his  compensation  upon  money  due 
his  client  from  the  adverse  party  in  any  ac- 
tion or  proceeding  in  which  the  attorney  is 
employed,  but  such  lien  does  not  extend  to 
land  which  is  the  subject-matter  of  the  litiga- 
tion. 

[Ed.  Note. — For  cases  in  point,  see   vol.  6, 
Cent  Dig.  Attorney  and  Client  S  404.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woodson  (boun- 
ty; Oscar  Foust  Judge. 
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Action  by  S.  C.  Holmes  against  J.  Ij.  Way- 
mlre  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

S.  C.  Holmes,  for  plaintiff  In  error.  G. 
B.  Stephenson  and  A.  F.  Florence,  for  de- 
fendants In  error. 

JOHNSTON,  C.  J.  This  was  an  action  to 
enforce  an  attorney's  lien.  J.  L.  Waymlre 
brongbt  an  action  against  Ira  Summerfleld 
for  the  'specific  performance  of  a  contract 
for  the  sale  and  conveyance  of  land,  and  he 
employed  S.  O.  Holmes  as  an  attorney  to 
prosecute  the  action.  Shortly  after  the  com- 
mencement of  the  action  Holmes  served  on 
Summerfleld  a  notice  of  an  attorney's  lien 
on  the  land  In  controversy  for -his  fee  In  the 
case,  which  he  fixed  at  $150.  Subsequently, 
and  before  a  trial  was  had,  Waymlre  and 
Summerfleld  compromised  their  differences 
and  caused  the  suit  to  be  dismissed  without 
consultation  with,  or  the  consent  of,  Hohnes. 
Holmes  then  brought  this  action  against 
Waymlre  and  Summerfleld,  and  be  named 
as  defendants  A.  F.  Florence,  an  attorney  of 
Summerfleld,  and  also  a  party  to  whom  the 
land  had  been  sold,  in  which  he  asked  for 
the  recovery  of  $150  against  Waymlre,  and 
that  his  attorney's  lien  be  foreclosed  and  de- 
clared a  flrst  lien  on  the  land  which  was  the 
subject  of  the  controversy  In  the  suit  for 
speciflc  performance.  Upon  the  testimony 
In  behalf  of  Holmes  the  court  gave  him 
Judgment  against  Waymlre  for  $150,  but 
determined  that  be  bad  not  acquired  an 
attorney's  lien  on  the  land  .In  question. 

The  plaintiff's  right  to  a  lien  is  determin- 
able under  section  395  of  the  General  Stat- 
utes of  1901,  which  has  been  amended  as  to 
notice  since  the  decision  was  made  by  the 
district  court  Laws  of  1905,  p.  102,  c.  68.  The 
section  provided :  "An  attorney  has  a  lien 
for  a  general  balance  of  compensation  upon 
any  papers  of  bis  client  which  have  come 
Into  his  possession  In  the  course  of  his  pro- 
fessional employment,  upon  money  in  his 
hands  belonging  to  his  client,  and  upon  mon- 
ey due  to  his  client,  and  In  the  bands  of  the 
adverse  party.  In  an  action  or  proceeding  in 
which  the  attorney  was  employed,  from  the 
time  of  giving  notice  of  the  Hen  to  that  par- 
ty." This  section  is  a  substitute  for  and 
may  be  said  to  be  a  substantial  enactment 
of  the  common  law  upon  the  subject  of  attor- 
ney's lien.  It  provides,  first,  for  a  possess- 
ory Hen  upon  any  papers  of  bis  client  which 
came  into  the  attorney's  hands  In  the  course 
of  bis  employment;  and  also  upon  any  mon- 
ey in  his  hands  belonging  to  his  client.  The 
second  Is  sometimes  called  a  "charging  Hen," 
which  attaches  to  any  money  due  to  his  client 
and  in  the  hands  of  the  adverse  party  in 
an  action  or  proceeding  In  which  the  attor- 
ney is  employed,  providing  the  statutory 
notice  is  given. 

The  plaintiff  Insists  that  the  lien  claimed 


by  him  falls  within  the  second  class,  and  that 
it  attached  to  the  land  which  was  the  sul>- 
ject  of  controversy.  The  lien  is  special  in 
its  character,  and,  being  statutory,  can  only 
attach  to  the  things  and  upon  the  conditions 
prescribed  by  the  statute.  As  will  be  ob- 
served, the  attorney's  Hen  prescribed  is  not 
given  upon  the  subject-matter  of  the  action, 
but  is  restricted  to  money  due  his  client  and 
in  the  hands  of  the  adverse  party.  Even 
under  the  common  law  an  attorney  who  com- 
menced a  suit  did  not  acquire  a  Hen  on  the 
cause  of  action,  nor  was  he  allowed  a  Hen 
on  real  estate  where  it  was  the  thing  In  dis- 
pute. Humphrey  v.  Browning,  46  III.  476, 
95  Am.  Dec.  446;  Martin  v.  Harrington,  57 
Miss.  208;  McCnilougb  v.  Flournoy,  69  Ala. 
189;  Hlgley  v.  White,  102  Ala.  604,  15  South. 
141;  Hanger  v.  Fowler,  20  Ark.  667;  Rowe 
V.  Fogle,  88  Ky.  105,  10  S.  W.  426,  2  L.  R. 
A.  708;  Keehn  v.  Keebn,  115,  Iowa,  467,  88  N. 
W.  957;  Randall  v.  Van  Wagenen,  115  N.  Y. 
527,  22  N.  E.  361,  12  Am.  St.  Rep.  828;  Mc- 
Coy V.  McCoy,  36  W.  Va.  772,  15  S.  E.  973; 
3  A.  &  E.  Ency.  of  L.  (2d  'Ed.)  461.  It  is 
true,  as  is  contended,  tbat  a  Judgment  de- 
termining the  amount  of  money  due  is  not' 
essential  to  the  existence  of  a  charging  lien, 
and  also  that  a  collusive  settlement  and  dis- 
missal of  a  suit  will  not  operate  to  defraud 
an  attorney  of  hia  fee.  Under  the  statute 
the  Hen  is  not  upon  a  judgment,  but  is  upon 
"money  due."  In  Railway  Company  v. 
Tbacher,  17  Kan.  92,  the  court  said,  in  speak- 
ing of  the  statute:  "It  does  not  specify 
for  what  the  money  must  be  due,  nor  limit 
the  lien  to  any  particular  class  of  liability 
or  form  of  action.  Wherever  an  action  is 
pending  in  which  money  is  due  the  attorney 
may  establish  his  Hen.  And  in  an  action 
the  verdict  and  Judgment  do  not  creftte  the 
liability,  do  not  make  the  'money  due.'  They 
are  simply  the  conclusive  evidence  of  the 
amount  due  from  the  commencement  of  the 
action."  But  here  money  was  not  the  sub- 
ject of  the  litigation,  nor  can  it  be  said  that 
there  was  any  money  due  Waymlre  by  the 
adverse  party  at  any  stage  of  the  proceed- 
ing. 

In  asking  for  a  liberal  interpretation  of 
the  statute  plaintiff  refers  to  Noftzger  v. 
Moffett,  63  Kan.  354,  65  Pac.  670.  While 
that  proceeding  involved  property,  the  judg- 
ment rendered  provided  that  the  successful 
party  should  recover  the  property  or  its  value. 
The  property  was  in  fact  converted  Into 
money  under  an  order  x>f  the  court,  and 
hence  there  was  money  due  the  client  of 
the  claimant,  and  which  was  in  the  bands 
of  the  adverse  party. 

No  reasonable  interpretation  of  the  statute 
can  make  the  Hen  extend  to  th'e  land  over 
which  tbe  parties  were  contending,  and  hence 
plaintiff  must  look  to  bis  client  alone  for 
his  compensation.  That  was  tbe  view  of 
tbe  district  court,  and  its  judgment  must  be 
affirmed.    AU  the  Justices  concurring. 
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FEDERAIi  BETTERMENT  CO.  v. 

REEVES. 

(Sapreme  Court  of  Kansas.    Feb.  10,  1906.) 

1.  cobpobations  —  fobeign  cobpobations — 
Sebvice  of  Pbocess— "Managing  Agent." 

One  who  has  exclusive  supervision  and  con- 
trol of  some  department  of  the  corporation's 
busine-'S,  the  managemeilt  of  which  requires 
of  such  person  the  exercise  of  independent 
judgment  and  discretion,  and  the  exercise  of 
such  authority  that  it  may  be  fairly  said  that 
service  of  summons  upon  him  will  result  in 
notice  to  the  corporation,  is  a  "managing 
agent,"  within  the  meaning  of  the  statute 
providing  for  the  service  of  summons  upon  a 
managing  agrn^  of  a   foreign  corporation. 

(Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.    Dig.    Corporations,    §§   2C10,    2C11.] 

2.  Evidence— Opinions— ExPEBTS  —  CoNCLa- 

BIONS. 

A  physician,  while  testifying  as  an  expert, 
is  not  permitted  to  testify  to  his  conclusions  of 
the  permanency  of  an  injury  to  his  patien:,, 
based  partially  upon  the  history  of  the  injury 
detailed  to  him  by  the  patient  or  other  person, 
and  partially  upon  his  own  examination. 

I  Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cen;.  Dig.  Evidence,  §§  2330,  2337,  2304-2307.] 

8.  corpobations  —  fobeion  cobpobations — 

Service  of  Pbccess. 

The  various  methods  provided  by  statute 
for  obtaining  service  of  process  on  foreign 
corporations  are  cumulative. 

I  Ed.  Note.r — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  §|  2004-2007.] 

Porter,  J.,  dissenting  in  part. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Neosho  Connty; 
h.  Stlllwell,  Judge. 

Action  by  John  W.  Reeves  against  Federal 
Betterment  Company.  There  was  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Bumbam  &  Dashiell  (J.  L.  Denison,  of 
counsel),  for  plaintiff  In  error.  W.  R.  Cllne, 
for  defendant  in  error. 


GREENE,  J.  John  W.  Reeves  recovered 
^dgment  for  Injuries  alleged  to  have  been 
sustained  by  him  through  the  negligence  of 
the  defendant,  the  Federal  Betterment  Com-- 
pany,  a  corporation.  The  facts  alleged  In 
the  petition  are  substantially:  That  the 
plaintiff  was  working  for  the  Morehead 
Manufacturing  Company  In  its  factory  situ- 
ated at  Morehead  In  Neosho  county,  Kan.; 
that  the  defendant  was  a  corporation  en- 
gaged In  drilling  for  oil  and  gas  and  in 
the  transportation  of  such  products  by  pipe 
lines  to  consumers;  that  It  led  a  pipe  from 
its  main  line  into  the  Morehead  Manufactur- 
ing Company's  place  of  business  for  the  pur- 
pose of  supplying  that  company  with  natural 
gas  for  fuel  to  operate  its  factory;  that  in 
doing  so  it  attached  thereto  what  Is  called  a 
"Tobey  meter,"  but  negligently  failed  to 
place  any  regulator  between  the  meter  and 
the  high  pressure  in  the  main  line,  thus 
permitting  the  high  pressure  in  the  main  line 
to  come  into  the  lateral  line  in  the  factory; 


that,  through  the  negligent  acts  of  the  de- 
fendant in  carelessly,  negligently,  and  un- 
sklllfully  constructing  and  utaintaluiug  the 
pipe  and  meter,  and  in  failing  to  place  a 
regulator  between  its  main  pipe  line  and  the 
meter  in  the  factory  where  the  plaintiff  was 
working,  and  In  using  a  meter  which  was  In- 
sufficient to  restrain  the  high  pressure  of  the 
natural  gas  In  the  main  line,  the  pressure 
burst  the  meter,  causing  an  explosion  which 
hurled  plaintiff  the  distance  of  a  rod,  knock- 
ing him  senseless,  or  into  such  a  dazed  condi- 
tion that  he  did  not  realize  what  had  hap- 
pened; that  the  concussion  was  so  great  as 
to  Injure  his  ear  and  bearing  on  the  side 
next  to  the  explosion  and  permanently  to 
injure  his  left  side,  shoulder,  and  chest ;  that 
either  by  reason  of  the  explosion  of  the  gas 
upon  him,  or  by  reason  of  l>elng  struck  on 
the  left  side  of  his  head  by  soms  missile 
hurled  against  blm  by  the  explosion,  he  sus- 
tained concussion  of  the  brain,  which  pro- 
duced acute  mania  that  lasted  in  a  severe 
form  for  several  weeks,  during  which  time 
he  required  the  consta-it  care  and  attention 
of  others.  Other  allegations  of  the  extent  of 
plaintifTs  Injuries  were  alleged.  Upon  the 
filing  of  this  petition  In  the  district  court  of 
Neosho  county,  the  county  In  which  the  acci- 
dent occurred,  a  summons  was  issued,  direct- 
ed, and  delivered  to  the  sheriff,  upon  which 
he  made  the  following  amended  return  of 
service:  "Received  this  writ.  May  24,  1904. 
and  as  I  was  unable  to  find  the  president, 
chairman  of  the  board  of  directors,  or  trus- 
tees, or  other  chlej  officer,  or  the  cashier, 
treasurer,  secretary,  or  clerk,  I  served  the 
same,  as  commanded  therein.  In  my  county 
of  Neosho  and  state  of  Kansas,  on  the  with- 
in named  defendant — the  Federal  Betterment 
Company — a  corporation  as  follows:  On  May 
21,  1904,  by  delivering  to  W.  Kinney, 
managing  agent  of  said  the  Federal  Better- 
ment Company,  by  delivering  to  him  per- 
sonally a  true  and  certified  copy  of  the  with- 
in summons  with  all  the  Indorsements  there- 
on. I.  F.  Yockey,  Sheriff  Neosho  Co.,  Kan., 
by  J.  T.  Smith,  Deputy,  who  was  specially 
requested  to  make  said  service." 

The  defendant  appeared  specially,  and 
filed  the  following  motion  to  quash  the  sum- 
mons: "Now  comes  the  Federal  Better- 
ment Company,  and  appearing  specially,  and 
for  the  purpose  of  this  motion  only,  and 
moves  the  court  now  here  to  quash,  vacate^ 
and  set  aside  the  pretended  summons 
and  the  pretended  service  thereof  in  the 
above-entitled  action  for  the  following 
reasons,  to  wit:  (1)  Because  there  has  been 
no  service  of  summons  upon  the  said  the 
Federal  Betterment  Company;  (2)  because 
there  has  been  no  service  of  summons  upon 
the  said  the  Federal  Betterment  Company, 
or  any  authorized  agent  of  said  company: 
(3)  because  said  action  was  Improperly  hi- 
stltuted  In  Ner.sho  county,  Kan.;  (4)  because- 
said  pretended  summons  was  Improvidently 
issued;    (5)  because  said  summons  and  the 
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return  thereof  are  void  and  of  no  effect,  and 
tbe  court  has  not  by  the  issuance  of  such 
Buuimons  obtained  any  jurisdiction  what- 
ever over  said  the  Federal  Betterment  Com- 
pany." In  support  of  the  motion  defend- 
ant introduced  a  certified  copy  of  its  charter 
showing  that  It  was  incorporated  under  tbe 
laws  of  West  Virginia,  which  charter  states 
that  tbe  principal  place  of  business  shall  be 
located  in  the  city  of  Topeka,  Shawnee  coun- 
ty, state  of  Kansas.  Its  chief  works  will 
be  located  in  the  city  of  Cberryvale.  Mont- 
gomery county,  Kan.,  but  It  is  e.xpected  and 
intended  by  this  company  to  have  branches 
located  at  other  points  in  tbe  state  of 
Kansas,  and  also  in  the  state  of  Missouri, 
Indian  Territory,  and  Oklahoma  Territory, 
and  at  numerous  other  places.  It  also  caus- 
ed to  be  read  the  affidavit  of  F.  W.  Free- 
man, as  follows:  "Affiant  Is  the  secretary 
and  treasurer  of  the  Federal  Betterment  Com- 
pany: that  affiant  resides  In  the  city  of 
Topeka,  county  of  Shawnee,  and  state  of 
Kansas;  tbat  the  said  tbe  Federal  Better- 
ment Company  Is  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of 
tbe  laws  of  tbe  state  of  West  Virginia;  that 
said  corporation  now  is,  and  has  been  for 
about  one  year  last  past,  duly  authorized  to 
transact  business  in  tbe  state  of  Kansas; 
that  in  said  last-named  state  said  corporation 
has  an  office  in  the  city  of  Topeka;  that 
all  the  chief  officers  of  said  corporation  are 
now,  and  have  for  a  long  time  been,  actual 
residents  of  Shawnee  county,  in  the  state  of 
Kansas;  that  said  corporation  has  not  now, 
and  never  has  had,  any  office  or  place  of 
business  in  the  county  of  Neosho,  in  said 
state,  and  that  none  of  its  officers  reside 
therein,  but  that  affiant  is  informed  and  be- 
lieves that  in  the  above-entitled  action  ser- 
vice of  summons  was  attempted  to  be  made 
in  the  above-entitled  action  upon  the  said 
the  Federal  Betterment  Company,  In  Neosho 
county,  Kan.,  by  delivering  a  pretended  copy 
of  an  alleged  summons  to  one  W.  Kinney, 
but  affiant  avers  tbat  said  W.  Kinney  was 
not  at  the  time  of  euch  pretended  service, 
bad  never  theretofore  been,  and  is  not  now, 
an  officer  or  agent  of  said  company,  and 
said  W.  Kinney  is  not  now,  and  never  has 
t>een.  the  cashier,  treasurer,  secretary,  clerk, 
or  managing  agent  of  said  the  Federal  Bet- 
terment Company,  and  is  not  now,  and 
never  has  been,  a  person  In  charge  of  any 
office  of  said  company."  It  also  filed  the  cer- 
tificate of  the  secretary  of  state  of  Kansas 
showing  that  the  charter  board  bad  author- 
ized the  Federal  Betterment  Company  to 
engage  in  the  business  of  mining  and  other 
pursuits,  as  expressed  in  the  application, 
in  tbe  state  of  Kansas,  until  the  certificate 
should  .be  revoked,  or  the  authority  canceled. 
In  refutation  of  the  proofs  offered  on  the 
motion,  the  defendant  introduced  the  affida- 
vit of  J.  T.  Smith,  a  resident  of  Morehead, 
Neosho  county,  Kan.,  which  reads:  "J.  T. 
Smith,  of  lawful  age,  being  duly  sworn,  on 
MP.— 30 


bis  oath  says:  That  he  resides  at  Morehr^ad. 
Neosho  county,  Kan.,  and  that  he  is  a  user 
of  natural  gas  which  he  obtained  from  the 
Federal  Betterment  Company.  That  affiant 
is  one  of  the  proprietors  of  the  Morehead 
Manufacturing  Company,  which  said  factory 
is  located  just  west  of  Morehead  in  Neosho 
county,  Kan.  Tbat  affiant  not  only  made 
contracts  with  said  company,  or  with  its 
foreman  and  agent,  W.  Kinney,  for  the  use 
of  gas  In  his  residence,  but  also  for  gas  for 
said  factory;  affiant  knows  that  said  Kinney 
employed  all  tbe  hands  and  hired,  worked, 
and  discharged  all  the  men  that  put  in  tbe 
gas  lines  fer  said  defendant  company;  that 
be  said  Kinney  paid  off  all  the  company's 
hands;  that  he  said  Kinney  made  all  con- 
tracts with  gas  users;  that  be  put  in  all 
pipe  lines  and  connected  tbe  defendants 
high  pressure  line  with  the  buildings  of  all 
gas  users;  tbat  said  Kinney  collected  the 
gas  rentals  due  said  company  each  mouth 
and  receipted  for  tbe  same  in  the  name  of 
said  defendant  company  by  *W.  Kinney,'  its 
agent  or  managing  foreman.'  Tbat  said  Kin- 
ney did  and  performed  all  things  for  and  in 
behalf  of  said  company  in  Neosho  county; 
that  said  Kinney  was  located  a  part  of  tbe 
time  each  month  at  Morehead,  Neosho  coun- 
ty, Kan.,  in  the  discharge  of  his  duties  as 
agent  and  field  manager  of  said  defendant; 
and  that  he  sold  gas  at  Morehead,  and  col- 
lected same  montlily  in  the  name  of  said  de- 
fendant the  Federal  Betterment  Company. 
That  affiant  has  seen  as  many  as  25  receipts 
given  by  said  Kinney  to  Neosho  county  gas 
users  prior  to  and  up  to  the  injury  of  plain- 
tiff herein,  which  rei-eipts  were  signed  in  tbe 
name  of  the  defendant  company,  by  W.  Kin- 
ney, agent  and  superintendent  for  said  com- 
pany. That  said  company  has  gas  lines  in 
Montgomery,  Labette,  and  Neosho  counties, 
in  Kansas,  and  affiant  knows  tbat  said  W. 
Kinney  has  always  acted  as  tbe  managing 
agent  of  said  defendant  company  in  said 
counties;  and  tbat,  save  and  except  said 
Kinney,  there  never  was  any  other  author- 
ized person  to  represent  said  defendant  in 
Neosho  county.  That  said  Kinney,  the  agent 
and  superintendent  of  said  defendant  com- 
pany, is  tbe  person  who  put-  in  the  first 
meter  in  the  shop  where  Reeves  was  Injured, 
and  that  affiant  notified  him,  or  some  of  bis 
workmen,  that  it  would  not  work,  when  he 
came  back  and  said  to  lead  the  joints  and 
then  turn  In  the  gas,  that  it  would  then  be 
ready  to  use;  that  after  Reeves  injury  said 
Kinney  came  back  to  put  in  a  regulator  and  a 
new  meter  and  took  out  the  scraps  of  the 
one  tbat  bad  been  blown  to  pieces;  tbat 
said  Kinney  always  appeared  as  though  the 
gas  line  was  his,  or  that  be  had  supreme 
control  of  its  affairs  for  said  defendant  the 
Federal  Betterment  Company.  That  affiant 
was  and  is  the  duly  appointed,  qualified,  and 
acting  deputy  sheriff  of  I.  F.  Yockey,  and 
that  be  served  the  summons  in  this  action 
upon  said   Kinney  as  agent,  foreman  and 
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representative  of  said  defendant  company, 
as  more  fully  set  fortb  In  tbe  returns  on 
said  original  suminons  now  on  file  In  tills 
action.  That  at  the  time  said  I.  P.  Yockey 
was  and  is  the  duly  elected,  qualified,  and 
acting  sheriff  of  Neosho  county,  Kan."  Tbe 
motion  to  quash  was  overruled,  to  which 
tbe  defendant  excepted.  Thereafter  it  filed 
its  answer,  and  the  cause  was  tried  by  tbe 
court  and  a  jury,  a  verdict  was  returned,  and 
a  judgment  rendered  thereon  for  the  plaintiff. 
Tbe  first  alleged  error  of  tbe  plaintiff  is 
the  order  of  tbe  court  In  overruling  its  mo- 
tion to  quash  tbe  summons.  It  contends 
that  there  is  but  one  way  by  which  service 
can  be  had  upon  a  foreign  corporation  that 
has  been  granted  permission  to  do  business 
in  Kansas,  and  that  is  by  having  the  sum- 
mons directed  and  delivered  to  the  secretary 
of  state,  as  provided  In  section  12G2  of  the 
General  Statute  of  1901.  This  section  reads: 
"Actions  against  any  corporation  organized 
under  the  laws  of  any  other  state,  territory 
or  foreign  country,  and  doing  business  In 
this  state,  may  be  brought  in  any  county 
where  tbe  cause  of  action  arose  or  in  which 
the  plantlff  may  reside.  Tbe  summons  shall 
be  directed  to  the  secretary  of  state,  and  shall 
require  the  defendant  to  answer  by  a  cer- 
tain day,  not  less  than  forty  days  nor  more 
than  sixty  days  from  its  date.  Said  summons 
shall  be  forthwith  forwarded  by  the  cleric 
of  the  court  to  the  secretary  of  state,  who 
shall  immediately  forward  a  copy  thereof 
to  the  secretary  of  the  corporation  sued;  and 
thereupon  said  secretary  of  state  shall  make 
return  of  said  summons  to  the  court  whence 
it  Issued,  showing  the  date  of  its  receipt  by 
him,  the  date  of  forwarding  such  copy,  the 
name  and  address  of  the  person  to  whom 
he  forwarded  said  copy,  and  the  costs  for 
service  and  return  thereof.  Such  return 
shall  be  under  bis  hand  and  seal  of  office, 
and  shall  have  tbe  same  force  and  efi'ect 
as  a  due  and  sufficient  return  made  by  the 
sheriff  on  process  directed  to  him."  In  this 
contention  we  do  not  agree  with  plaintiff  in 
error.  Section  4504  of  the  General  Statutes 
of  1901  provides:  "Where  the  defendant  is 
a  foreign  corporation,  having  a  managing 
agent  in  this  state,  the  service  may  be  upon 
such  agent."  The  defendant  was  a  foreign 
corporation  and  service  of  process  may  be  had 
on  such  persons  in  any  of  the  ways  provided 
by  statute.  It  might  have  been  had,  as  con- 
tended by  the  defendant,  by  delivering  tbe 
summons  to  tbe  secretary  of  state,  but  this 
Is  not  the  only  way.  Service  might  possibly 
have  been  made  in  this  particular  case  by 
delivering  the  summons  to  any  of  Its  officers 
residing  in  the  state,  under  section  4483  of 
tbe  General  Statutes  of  1001.  Section  4504 
provides  an  additional  way.  None  of  these 
provisions  is  exclusive  of  tbe  others.  Where 
there  are  several  methods  for  obtaining  such 
service,  the  plaintiff  may  select  any  one. 
The  corporation  cannot  complain  that  he 
did  not  select  some  other  equally  good  way. 


Statutes  which  provide  for  service  of  process 
on  foreign  corporations  should  be  liberally 
construed  for  tbe  accomplishment  of  the 
purpose  intended,  namely,  that  of  bringing 
such  persons  into  court  They  are  permitted 
to  enter  tbe  state  by  comity  only,  and  in  the 
methods  of  subjecting  them  to  the  Jurisdiction 
of  tbe  courts  they  cannot  Insist  upon  a  techni- 
cal or  strict  construction  in  their  favor.  If, 
therefore,  tbe  nonresident  defendant  corpo- 
ration bad  a  managing  agent  in  tbe  county 
of  Neosho  where  the  action  was  brought, 
service  could  be  had  on  the  coriraration  by 
serving  tbe  summons  on  such  managing  agent 
In  that  county.  The  question  then  is,  was 
W.  Kinney  tlie  managing  agent  of  tbe  de- 
fendant? This  is  a  question  of  fact,  and  it 
must  be  determined  from  the  affidavits  of 
Freeman  and  Smith. 

It  will  be  observed  that  tbe  affidavit  of  Mr. 
Freeman  on  the  question  of  agency  Is  very 
general  in  terms.  Tbe  specifl<i  statement  is: 
"But  affiant  avers  that  said  W.  Kinney  was 
not  at  tbe  time  of  such  pretended  services, 
had  never  theretofore  been,  and  is  not  now, 
an  offlcer'or  agent  of  said  company."  This 
is  but  the  statement  of  Mr.  Freeman's  con- 
clusion. It  is  not  a  detailed  statement  of 
what  Kinney's  duties  to  tbe  corporation  were. 
The  court  was  not  given  tbe  facts  as  Mr. 
Freeman  understood  them,  from  which  it 
could  have  arrived  at  a  conclusion.  Instead 
of  doing  this  tbe  affiant  gives  bis  conclusion, 
and  be  may  have  believed  that  Kinney  was 
not,  as  be  expressed  it,  "tbe  agent  of  tbe 
company."  He  may  have  believed  that  It 
required  the  appointment  of  the  board  of 
directors  to  constitute  Kinney  a  managing 
agent  of  tbe  company,  and  being  secretary 
be  knew  this  had  never  been  done.  Tbe  af- 
fidavit of  Smith  was  a  detailed  statement  of 
the  acts  performed  by  Kinney  for  tbe  com- 
pany, from  which  the  court  below  concluded 
that  Kinney  was  the  managing  agent  of  tbe 
company,  within  the  section  of  the  statute 
authorizing  the  service  of  summons  on  a 
managing  agent  of  a  foreign  corporation,  and 
in  this  we  think  tbe  court  was  correct  Who 
is  a  "managing  agent"  of  a  foreign  corpo- 
ration, on  whom  service  of  summons  may  be 
made,  must  depend  In  every  case  upon  tbe 
kind  of  business  conducted  by  tbe  corpo- 
ration, what  the  general  duties  of  the  sup- 
posed "managing  agent"  are.  and  whether  it 
can  be  fairly  said  that  service  on  such  agent 
would  bring  notice  to  tbe  corporation.  Much 
discussion  may  be  found  in  tbe  cases  upon 
this  question,  and  it  is  one  upon  which  there 
Is  some  disagreement  It  may  be  said,  how- 
ever, that  the  later  decisions  are  more  liberal 
In  Interpreting  the  term  "managing  agent"' 
than  were  the  earlier  ones.  While  no  gene- 
ral rule  can  be  stated  which  will  serve  as 
a  test,  certain  principles  may  be  announced 
which  will  serve  to  assist  In  determining  the 
matter.  Such  managing  agent  must  be  in 
charge,  and  have  the  management  of  some 
department  of  the  corporation's  business,  tbe 
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management  of  wblcb  requires  of  the  agent 
the  exercise  of  an  independent  Judgment  and 
discretion;  not  that  be  Bhall  not  be  under 
the  general  direction  of  the  corporation — all 
agents  are  subject  to  the  general  control  of 
their  principals — but  in  the  management  of 
bis  particular  department  be  shall  have  au- 
thority to  manage  and  conduct  It  as  bis  dis- 
cretion and  judgment  direct.  He  must  be  in 
the  exclusve  and  immediate  control  and  man- 
agement of  that  department  or  of  the  entire 
worlss  conducted  at  the  place  where  he  is  in 
charge. 

In  Porter  v.  Chicago  &  Northwestern  Rail- 
way Company,  1  Neb.  14,  it  was  stated  In  the 
first  subdirision  of  the  syllabus:  "An  agent 
invested  with  the  general  conduct  and  control, 
at  a  particular  place,  of  the  business  of  a 
corporation,  is  a  managing  agent,  within  the 
seventy-flfth  section  of  the  Code,  upon  whom 
a  summons  may  be  served.  It  Is  immaterial 
where  he  resides."  In  Coler  et  al.  v.  P.  B. 
Co.,  146  N.  y.  281,  40  N.  E.  779,  the  court 
said:  "It  is  not  necessary  that  the  office  of 
the  person  to  whom  the  summons  is  delivered, 
in  a  suit  against  a  foreign  corporation, 
should  be  precisely  described  as  that  of  'a 
managing  agent,'  because,  as  we  think,  from 
the  language  of  section  432  of  the  Code  of 
Civil  Procedure,  It  was  intended  that  any 
person  holding  some  responsible  and  repre- 
sentative relation  to  the  company,  such  as 
tbe  term  'managing  agent'  would  include, 
might  be  served  with  the  summons."  In  the 
American  Express  Company  v.  Thomas 
Johnson,  17  Ohio  St.  G41,  the  question  came 
up  on  the  alleged  insuflSciency  of  the  service 
of  the  original  summons.  The  court  said: 
"At  the  time  of  service  the  company  had  a 
general  'superintendent'  for  the  state,  resid- 
ing at  Cleveland,  and  two  or  more  'local 
agents'  in  the  county  of  Madison;  one  of 
whom  resided  at  Ixindon,  in  said  county,  and 
kept  an  office  there,  where  he  received  and 
forwarded  packages  for  the  company,  and 
did  all  the  business  of  the  company  usually 
transacted  in  such  receiving  and  forwarding 
offices.  Service  was  made  upon  the  said 
agent  at  London  alone,  and  tbe  question  is, 
whether  he  was  tlie  'managing  agent'  of  the 
company,  within  the  meaning  of  the  sixty- 
eighth  section  of  the  Code?  We  think  he  was 
such  managing  agent,  and  that  the  service 
was  sufficient"  In  Brewster  v.  Michigan 
Cent,  etc.,  Co..  5How.Prac.l83,thecourtsaid: 
"The  managing  agent  upon  which  the  sum- 
mons may  be  served  must  be  one  whose 
agency  extends  to  all  the  transactions  of  the 
corporation;  one  who  has  or  is  engaged  in 
the  management  of  the  corporation,  In  dis- 
tinction from  tbe  management  of  a  particu- 
lar branch  or  department  of  its  business." 
This  language  Is  referred  to  and  criticised 
in  Hat-Sweat  Mfg.  Co.  v.  Davis  Sewlng- 
Machine  Co.  (D.  C.)  31  Fed.  294,  295,  as  fol- 
lows: "The  language  quoted  Is  much  broader 
than  that  used  In  the  subsequent  cases,  and 
was  not  necessary  to  the  decision  of  tbe  case; 


since  it  appeared  that  the  alleged  agent  was 
euipioyed  with  very  limited  powers,  in  con- 
nection with  a  very  sniaii  part  of  the  defend- 
ant's business  •  •  •  The  adjudications 
In  the  state  courts  have  not  gone  so  far  as  to 
bold  that  no  agent  Is  a  'managing  agent'  who 
does  not  participate  In  the  managment  and 
control  of  every  part  of  the  corporate  busi- 
ness, and  of  every  corporate  act.  Still  less 
has  such  a  construction  of  these  words  been 
given  In  any  local  action  like  this,  where  that 
toustructlon  would  defeat  justice,  and  enable 
a  corporation  systematically  to  violate  the 
law  with  impunity  Such  a  construction,  it 
seems  to  me,  would  be  unreasonable,  and  pre- 
sumably foreign  to  the  Intent  of  the  statute, 
when  the  words  'managing  agent'  are  equally 
capable  of  including  a  case  of  the  manage- 
ment and  control  of  that  department  of  the 
company's  business  out  of  which  tbe  wrongs 
proceed."  This  question  was  before  the  court 
in  Reddlngton  v.  Mariposa,  etc.,  Mining  Co., 
19  Ilun,  405,  where  it  was  held:  "It  is  quite 
clear  that  the  Legislature  attached  import- 
ance to  tbe  term  'managing  agent,'  and  em- 
ployed it  to  distinguish  a  person  who  should 
be  invested  with  general  power,  involving  the 
exercise  of  judgment  and  discretion,  from  an 
ordinary  agent  or  employs  who  acted  in  an 
inferior  capacity,  and  under  the  direction 
and  control  of  superior  authority,  both  in 
regard  to  the  extent  of  the  work,  and  tbe 
manner  of  executing  the  same.  The  distinc- 
tion thus  attempted  to  be  drawn  we  deem  rea- 
sonable, and  In  harmony  with  tbe  obvious 
purpose  of  the  statute  in  regard  to  the  service 
of  process  upon  a  foreign  corporation." 

A  more  serious  question  arises  upon  the 
objections  to  certain  testimony  of  Dr.  C.  C. 
Surber,  who  testified  as  follows:  "(9)  Q. 
Did  yon  learn  at  that  time  from  Reeves,  or 
bis  attendants,  that  be  claimed  to  have  re- 
ceived a  violent  injury  to  the  left  side  of  his 
head,  about  December,  1903,  from  tbe  explo- 
sion of  a  gas  meter?  A.  Yes,  sir.  (3)  Q. 
Could  such  an  injury  as  Reeves  claimed  to 
have  received  produce  such  a  condition  as  you 
found  at  that  time  in  his  case?  A.  Yes, 
sir.  (6)  Q.  Prom  the  history  of  the  case,  as 
you  learned  It,  and  from  your  diagnosis  of 
the  case,  taking  Into  consideration  Reeves' 
age  and  his  general  condition,  do  you  con- 
sider the  injury  to  his  left  ear  and  the  left 
side  of  bis  head  of  a  permanent  or  temporary 
character?  A.  I  would  say  a  permanent" 
The  wituesss  was  an  expert,  who,  under  the 
rules  of  evidence,  might  give  his  opinions 
based  either  upon  facts  testified  to  by  others, 
or  upon  hypothetical  questions  put  to  him, 
or  upon  an  examination  of  the  patient;  but 
he  could  not  testify  to  conclusions  arrived  at 
from  the  history  of  the  case  given  him  by  the 
patient  or  others.  Such  testimony  would  be 
as  completely  within  the  rule  against  hearsay 
evidence  as  if  sworn  to  by  one  not  an  expert 
Nor  can  a  physician  give  bis  opinion  based 
partially  upon  what  be  has  been  told  of  tlie 
case,  and  partially  upon  what  Information 
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be  obtained  bj  an  examination  of  tbe  patient 
Questions  and  answers  0,  3,  and  6  fall  fairly 
under  tbe  objection  tbat  tbe  answers  were 
based  partially  upon  a  personal  examination 
and  partially  upon  tbe  statements  of  otbers. 
A.,  T.  &  S.  F.  R.  Co.  V.  Frazler,  27  Kan. 
4C3;  Heald  t.  Tbing,  45  Me.  392.  A  pbysl- 
clan  may  testify  to  tbe  condition  of  tbe 
patient  as  be  found  bim,  wbetber  suffering 
from  pain,  and  to  utterances  or  exclama- 
tions of  pain,  and  be  may  also  give  tbe 
patient's  statement  as  to  tbe  location  of  tbe 
pain  causing  sucb  exclamations;  and  tbis, 
because  It  can  be  said  to  be  a  part  of  bis 
examination. 

Tbere  are  numerous  assignments  of  error. 
Objections  were  made  in  some  Instances  to 
nearly  every  question  asked  of  a  witness, 
many  of  wbicb  are  frlTOlous.  An  examina- 
tion of  all  tbe  assignmeuts  satisfies  us  tbat 
no  error  was  committed,  except  as  suggested. 

For  tbIs  reason  tbe  judgment  Is  reversed, 
and  tbe  cause  retaianded. 

JOHNSTON,  C.  J.,  and  BURGH,  MASON, 
SMITH,  and  GRAVES,  JJ.,  concur. 

PORTER,  J.  (dissenting).  I  dissent  from 
tbe  statement  of  law  in  tbe  second  paragraph 
of  tbe  syllabus.  I  tbink  an  attending  physi- 
cian is  comiietent  to  testify,  unless  tbe  matter 
1b  privileged,  to  bis  conclusions  witb  refer- 
ence to  tbe  character  and  extent  of  a  patient's 
complaint  or  Injury,  and  to  base  bis  opinion 
upon  bis  examination  and  treatment.  In  con- 
nection witb  tbe  "history  of  tbe  case"  obtain- 
ed from  tbe  patient.  If  tbe  patient  relates 
to  bIm  tbe  manner  in  which  he  was  Injured, 
and  even  tbe  details  of  the  accident,  It  Is  not 
to  be  presumed  tbat  tbe  physician  permits 
sucb  statements  to  atfect  bis  opinion  of  tbe 
character  and  extent  of  the  injury  Some 
part  of  his  professional  opinion  Is  necessarily 
based  upon  statements  of  tbe  patient  In  an- 
swer to  bis  questions.  If  he  is  a  competent 
physician,  bis  technical  knowledge  will  pre- 
vent tbe  patient  from  tmposlug  upon  bis 
credulity.  Block  v.  Milwaukee  Street  R. 
Co.,  89  Wis.  371,  61  N.  W.  1101,  27  L.  R.  A. 
305,  40  Am.  St  Rep.  849;  Qualfe  and  wife 
T.  Chicago  &  Northwestern  Ry.  Co.,  48  Wis. 
513,  4  N.  W.  658,  33  Am.  Rep.  821;  Louis- 
ville, New  Albany  &  Chicago  Ry.  Co. 
V.  Snyder,  117  Ind.  435,  20  N.  E.  284.  3  L. 
R.  A.  434,  10  Am.  St  Rep.  60;  Barber  and 
wife  V.  Merrlam,  11  Allen,  322,  325.  See, 
also,  Rogers  on  Expert  Testimony,  §  47,  and 
cases  cited.  A  different  rule  obtains  where 
the  physician  is  consulted  solely  for  the  pur- 
pose of  having  him  become  a  witness.  Stew- 
art and  another  v.  Everts,  76  Wis.  35,  44 
N.  W.  1092.  20  Am.  St  Rep.  17.  In  this 
case,  while  the  questions  asked  the  physician 
were  somewhat  broader  than  necessary,  be 
was  competent  to  testify  as  an  expert  from 
his  examination  and  treatment,  and  It  does 
not  appear  tbat  tbe  error  was  prejudicial. 
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VOSS  et  al.  t.  GOSS. 


(Sapreme  Court  of  Kansas.    Feb.  10,  1900.) 

Exemptions— Food  fob  Stock. 

Tbe  sixth  subdivision  of  tbe  exemption  law 
(Gen.  Sc.  1901,  {  3018),  which  exempU  to  a 
person  residing  In  tbis  state  and  tbe  bend  of  a 
family  tbe  necessary  food  for  the  support  of 
exempt  stock  owned  by  him,  does  not  entitle 
him  to  claim,  in  tbe  absence  of  food  for  stock, 
a  crop  of  wheat  for  the  purpose  of  selling 
the  wheat  and  purchasing  food  for  the  support 
of  sucb  stock. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent  Dig.  Exemptions,  g  43.J 

(Syllabus  by  tbe  Court) 

Error  from  District  Court,  Sedgwick 
Covmty ;  Thos.  C.  Wilson,  Judge. 

Action  by  W.  O.  Goss  against  Thomas  Voss 
and  State  Bank  of  Goddard.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Dale  &  Amidon,  for  plaintiffs  In  error. 
Adams  &  Adams,  for  defendant  In  error. 

PORTER,  J.  W.  O.  Goss  brought  this  ac- 
tion against  Thomas  Voss,  marshal  of  tbe 
city  court  of  Wichita,  and  tbe  State  Bank  of 
Goddard,  to  recover  damages  for  the  conver- 
sion of  a  crop  of  wheat  levied  upon  in  at- 
tachment proceedings  In  tbe  city  court  in  a 
suit  in  which  tbe  bank  was  plaintiff  and  he 
was  defendant  The  action  Is  based  upon 
tbe  claim  that  tbe  wheat  was  exempt  from 
seizure  and  sale.  His  interest  In  the  crop  of 
wheat  was  a  three-fifth  share ;  the  remainder 
belonging  to  the  owner  of  tbe  land.  There 
was  a  trial  before  the  court  and  a  jury  which 
resulted  In  a  verdict  for  plaintiff  In  tbe  sum 
of  $183.85.  A  motion  for  judgment  upon  tbe 
special  findings  was  denied,  as  was  the  mo- 
tion for  a  new  trial,  and  defendant  brings 
error. 

Several  errors  are  assigned,  but  It  will  not 
be  necessary  to  consider  all  of  them.  Plain- 
tiff was  tbe  bead  of  a  family  and  claimed 
that  the  wheat  In  controversy  was  exempt 
to  him  under  Gen.  St  1901,  S  3018,  for  tbe 
reason  that  be  owned  a  team  of  horses,  and 
that  the  wheat  was  necessary  as  food  for 
their  support  That  part  of  section  3018 
wbicb  must  be  considered  reads  as  follows: 

"Every  person  residing  in  this  state,  and 
being  tbe  bead  of  a  family,  shall  have  exempt 
from  seizure  and  sale  upon  any  attachment, 
execution  or  other  process  Issued  from  any 
court  in  this  state,  tbe  following  articles  of 
personal  property:  •  •  •  Sixth.  Tbe  nec- 
essary food  for  tbe  support  of  tbe  stock 
mentioned  In  tbis  section  for  one  year,  either 
provided  or  growing,  or  both,  as  the  debtor 
may  choose;  also,  one  wagon,  cart  or  dray, 
two  plows,  one  drag,  and  other  farmftig 
utensils,  Including  harness  and  tackle  for 
teams,  not  exceeding  In  value  three  hundred 
dollars."  Tbe  clause  preceding  the  sixth 
exempts  a  span  of  horses  to  tbe  bead  of  a 
family. 

It  is  tbe  contention  of  plaintiff  below  tbat 
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inasmuch  as  be  bad  raised  no  other  crops 
that  season  except  this  wheat,  and  because 
It  was  customary  In  that  vicinity  to  feed 
wheat  to  horses,  be  was  entitled  to  claim  the 
wheat  as  exempt  for  that  purpose.  It  is 
argued  that  as  the  statute  makes  provision 
for  food  necessary  for  the  support  of  stock 
for  one  year,  without  maklnj;  any  distinction 
with  reference  to  the  particular  kind  of  food 
to  be  used  for  any  class  of  animals,  it  was 
Intended  to  leave  to  the  'debtor  the  selection 
of  the  kind  of  food.  The  principai  witness 
for  plaintiff  below  was  plaintiff  himself.  He 
testified  that  it  would  have  probably  required 
250  bushels  of  wheat  to  feed  this  team  for  a 
year,  but  tbot  he  had  never  fed  any  wheat 
himself  to  horses;  also,  that  he  had  at  the 
time  the  levy  was  made  six  tons  of  cane,  but 
intended  to  sell  the  cane  and  buy  food  for  bis 
family.  It  appears  that,  when  the, levy  was 
made,  he  claimed  50  bushels  of  this  wheat 
as  exempt  for  bread  for  his  family,  and  that 
amount  was  set  apart  to  hira,  but  that  he 
made  no  claim  at  that  time  that  any  of  the 
wheat  was  necessary  for  tlie  support  of  his 
stock.  He  claimed  It,  however,  before  the 
sale.  On  cross-examination  be  testified: 
"Q.  You  know  as  a  matter  of  fact  that  you 
would  not  feed  90.  cents  a  bushel  wheat,  would 
you?  A.  No,  sir;  but  I  would  sell  It  and  buy 
feed  with  it.  Q.  That  is  what  you  intended 
to  do  with  this?  A.  Yes,  sir.  Q.  Didn't  In- 
tend to  feed  this  wheat?  A.  No,  sir.  In- 
tended to  have  feed  out  of  it.  I  Intended  to 
sell  wheat  and  buy  feed."  It  also  appeared 
by  others  of  his  witnesses  that,  while  they 
had  known  of  wheat  being  fed  to  horses.  It 
was  not  the  custom  to  do  so  when  wheat 
was  90  cents  a  bushel  and  com  and  oats 
much  less;  and  none  of  the  witnesses  could 
five  an  instance  where  wheat  was  fed  to 
horses  the  fall  and  winter  after  the  levy  of 
the  attachment 

The  principle  has  been  decided  by  this 
court  in  George  v.  Hunter,  48  Kan.  651,  29 
Paa  114S,  30  Am.  St.  Rep.  325.  The  facts  In 
that  case  are  the  same  as  in  this,  except  that 
the  debtor  there  claimed  all  the  wheat  for 
the  support  of  his  family,  and  contended 
that,  having  no  other  provisions,  he  had  the 
right  to  take,  In  addition  to  sufficient  wheat 
for  bread  for  the  family,  enough  more  to 
sell  and  purchase  other  necessary  provisions. 
The  case  turned  upon  the  construction  of  the 
word  "support"  In  the  seventh  subdivision  of 
tbe  statute,  and  also  the  same  word  in  the 
sixth  subdivision.  The  court,  after  quoting 
l>oth  subdivisions  of  tbe  statute,  said :  "The 
language  of  subdivision  6  of  the  paragraph 
is:  "The  necessary  food  for  the  support  of 
tbe  stock  mentioned  in  this  section  for  one 
year.'  It  will  not  be  said  that  the  word 
'support,'  In  this  subdivision,  means  anything 
more  than  sufficient  food  to  feed  the  stock 
for  a  year,  and  we  think  the  word  'support' 
In  the  seventh  subdivision  is  employed  la 
the  same  sense,  and  simply  means,  in  connec- 
tion witii  the  other  Bubstantlve  words  there- 


in, grain,  meat,  or  groceries  on  band  sufficient 
to  feed  tbe  family  for  one  year,  or  sufficient 
for  the  use  of  the  family  as  food  for  one  year. 
If  a  family  has  on  hand  1,000  bushels  of 
wheat  but  tjo  meat  or  groceries,  we  do  not 
think  they  may  have  as  exempt  sufficient 
wheat  to  bread  the  family  a  year,  and.  In 
addition  thereto,  sufficient  to  sell  and  pur- 
chase meat  and  groceries,  or  vegetables,  or 
other  provisions.  If  the  construction  con- 
tended for  by  the  plaintiff  Is  correct  then, 
by  the  same  reasoning,  if  the  family  had  on 
hand  a  stock  of  groceries  worth  $1,000,  but 
had  no  grain,  or  meat,  or  vegetables,  or  'other 
provisions,'  they  might  have  exempt  "the 
whole  stock,  provided  there  was  no  more 
than  sufficient,  in  addition  to  the  necessary 
groceries  for  use  of  the  family,  when  sold, 
to  purchase  grain,  meat  vegetables,  and  other 
provisions  for  the  use  of  the  family  for  one 
year.  •  •  •  The  amount  of  exemption, 
or  the  benefit  to  be  derived  from  any  particu- 
lar class  of  property,  cannot  be  made  to  de- 
pend upon  the  possession  or  want  of  posses- 
sion by  the  debtor  of  any  of  the  other  classes 
of  property  made  exempt  by  any  of  the  pro- 
visions of  tbe  exemption  law."  This  court 
has  uniformly  given  a  liberal  construction  to 
the  exemption  laws,  but  to  uphold  the  con- 
tention of  defendant  In  error  would  be  to 
hold  that  If  he  possessed  5.000  bushels  of 
wheat  he  should  be  permitted  to  keep  and 
sell  a  sufficient  amount  of  it  to  purchase  any 
of  the  numerous  necessary  articles  in  the 
fifth  or  sixth  subdivisions  which  he  happened 
to  be  without  If  he  could  claim  as  exempt 
250  bushels  of  90-cent  wheat  for  the  purpose 
of  sale  to  buy  necessary  feed  for  the  support 
of  his  stock,  be  would,  upon  the  same  prin- 
ciple, be  entitled  to  claim  the  same  amount 
of  any  other  personal  property  to  be  sold 
for  the  same  purpose.  This  construction 
would  render  the  various  classifications  of 
exempt  property  In  the  statute  useless. 

Defendant's  demurrer  to  the  evidence 
should  have  been  sustained  upon  the  admis- 
sion of  plaintiff  that  It  was' not  his  intention 
to  feed  this  wheat  to  bis  horses,  but,  on  the 
contrary,  to  sell  It  and  buy  other  food,  aud 
the  uncontradicted  testimony  offered  by  him 
that  wheat  was  not  regarded  In  the  vicinity 
as  food  for  horses  at  the  time  the  wheat  was 
taken. 

The  Judgment  will  be  reversed.  All  the 
Justices  concurring. 


as  Kan:  lU) 

TRIPLE    TIB    BENEFIT  ASS'N  v.  WOOD. 

(Supreme  Court  of  Kansas.    Feb.  10,  1906.) 

Insubance— Mutual  Benefit— Application 
—Membership. 

The  constitutional  provisions  of  a  fraternal 
insurance  association  relating  to  beneficiary 
certificates  constitute  a  part  of  the  contract 
between  such  association  and  its  members. 
When  the  constitution  of  such  an  organization 
provides  that  "no  l)cneficiary  certificate  shall 
'be  or  become  effective  or  in  force  until  ex- 
ecuted by  the  supreme  president  and  supreme 


Digitized  by 


Google 


566 


84  PACIFIC  KEPORTER. 


(Kaa 


secretary,  countersigned  by  president  and  secre- 
tary of  the  local  council  to  which  the  member 
may  belong,  and  the  conditions  of  the  cer- 
tificate accepted  by  the  member  to  whom  it 
is  issued  in  writing  on  his  certificate,"  a  month- 
ly assessment  paid  at  the  time  an  application 
is  made  for  membership  in  such  order  cannot 
be  applied  before  such  constitutional  provisions 
have  been  complied  with. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Cent.  Dig.   Insurance,  i  18i>4.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Neosho  Cotinty ; 
L.  Stlllwell,  Judge. 

Action  by  Rosa  Mahaffey  Wood  agatast 
tbe  Triple  Tie  Benefit  Association.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Coleman  &  Williams,  for  plaintiff  In  error. 
W.  R.  Cline,  for  defendant  In  error. 

GRAVES,  J.  This  action  was  brought  to 
recover  upon  a  beneficiary  certificate  Issued 
by  the  plaintiff  In  error  to  A.  A.  Mahaffey, 
In  behalf  of  his  wife,  tbe  defendant  In  error. 
On  tbe  trial  the  district  court  filed  findings 
of  fact  and  conclusions  of  law.  I'^oni  the 
facts  so  found  It  appears  that  tbe  plaintiff 
In  error  authorized  the  local  council  to  take 
In  members  free  of  cost  during  the  months 
of  November  and  December,  1903.  A  circu- 
lar to  this  effect  was  shown  to  Mahaffey, 
containing  the  words:  "All  that  is  required 
is  for  the  amount  of  one  monthly  payment 
to  be  deposited  with  the  application  card, 
and  for  you  to  complete  your  membership 
and  take  up  your  certificate  before  the  last 
of  December."  Mahaffey  took  advantage  of 
this  offer,  made  application  for  membership, 
and  paid  tbe  amount  of  one  monthly  assess- 
ment. This  application  was  signed  and  hand- 
ed to  a  member  of  the  order  in  the  month 
of  December,  1903,  and  by  bim  delivered  to 
the  local  council.  The  council  held  Its  meet- 
ings on  the  first  and  third  Saturdays  of 
each  month. ,  At  one  of  Its  meetings  the  ap- 
plication of  Mahaffey  was  accepted,  and  be 
was  elected  a  member  of  such  council.  The 
certificate  was  signed  by  tbe  grand  officers 
December  29,  1903.  January  16,  1904,  Mahaf- 
fey was  initiated  into  and  became  a  member 
of  the  local  council,  at.  which  time  the  officers 
of  the  council  signed  tbe  certificate  and  de- 
livered it  to  Mahaffey,  who  signed  the  ac- 
ceptance thereon.  No  fees  were  demanded 
and  none  were  paid  by  him  when  he  was 
initiated  and  received  tbe  certificate  as  afore- 
said. About  the  last  of  January  demand 
was  made  on  Mahaffey  for  the  payment  of 
another  monthly  installment  He  told  the 
secretary  he  was  unable  to  pay  It,  and  the 
secretary  as  a  matter  of  friendship  paid  it 
for  him.  These  two  Installments  are  all  that 
were  paid  by  or  for  Mahaffey,  and  he  died 
March  22,  1904.  The  district  court  found 
that  these  two  payments  should  be  applied 
for  the  months  of  January  and  February, 
and,  the  March  payment  not  being  due  until 
tbe  last  day  of  the  month,  the  certificate  did 


not  lapse.  The  plaintiff  claims  that  tbe  pay- 
ments should  be  applied  on  the  months  of 
December  and  January,  and  therefore  the 
certificate  lapsed  upon  failure  to  pay  the 
assessment  due  on  the  last  day  of  February. 

The  constitution  of  the  order  provides  as 
follows:  "Upon  receipt  of  the  beneficiary 
certificate  the  amount  of  one  monthly  pay- 
ment shall  be  made  by  the  member  to  the 
secretary  of  the  local  council,  and  on>  or  be- 
fore the  last  day  of  each  succeeding  month 
the  member  shall  pay,  without  notice,  a  like 
sum  to  the  secretary  of  the  local  council,  or 
if  holding  a  supreme  council  card,  to  the  su- 
preme secretary;  tbe  amount  of  such  pay- 
ment shall  be  such  as  is  fixed  on  the  back  of 
tbe  beneficiary  certificate  of  tbe  member  of  the 
association,  as  shown  in  table  of  ages  and 
monthly  rates  given  in  section  2  of  this  ar- 
ticle which  is  hereby  added.  •  •  •  No 
beneficiary  certificate  shall  be  or  become  ef- 
fective or  in  force  imtil  executed  by  tbe  Su- 
preme President  and  Supreme  Secretary, 
countersigned  by  President  and  Secretary 
of  the  local  council  to  which  the  member  may 
belong,  and  the  conditions  of  the  certificate 
accepted  by  tbe  member  to  whom  it  is  issued 
In  writing  on  his  certificate."  On  February 
29, 1904,  the  local  council  suspended  Mahaffey 
as  being  in  default  for  tbe  assessment  due 
that  month. 

We  agree  with  the  conclusions  of  the  dis- 
trict court  Tbe  offer  to  take  in  memt>er8 
free  of  cost  for  a  limited  time  was  not  in- 
tended to  make  any  other  change  from  tbe 
ordinary  rules  of  the  order.  The  association 
was  not  bound  by  the  transaction  until  a 
contract  was  completed.  The  applicant  had 
to  become  a  member  before  be  was  entitled 
to  the  benefits  of  the  order.  Tbe  assessment 
paid  when  the  application  was  made  could 
not  be  applied  until  it  was  known  that  tbe 
local  council  would  accept  the  applicant  as 
a  member,  nor  until  he  passed  a  satisfactory 
meaical  examination,  nor  until  tbe  grand 
and  local  officers  bad  executed  the  certificate, 
and  It  had  been  delivered  to  and  accepted 
by  the  applicant  In  writing  on  the  certificate. 
Until  this  time  the  whole  matter  was  in- 
complete and  liable  to  be  repudiated  by  either 
party.  These  constitutional  provisions  were 
indorsed  on  the  certificate  and  formed  a  part 
of  the  contract.  They  were  evidently  made 
for  the  protection  of  the  association,  and  both 
parties  are  bound  thereby. 

What  the  rights  of  the  respective  parties 
would  be  In  tbe  absence  of  these  conditions 
It  is  unnecessary  to  inquire.  This  court  has 
uniformly  held  that  the  rights  of  members  of 
beneficiary  societies  rest  In  contract  and  must 
be  measured  thereby.  The  rule  stated  in 
Kemper  v.  Modern  Woodmen  of  America 
(Kan.  Sup.)  78  Pac.  452,  applies  here  and 
controls  tbe  decision  of  this  case.  On  Janu- 
ary lOtb  the  contract  between  Mahaffey  and 
the  association  became  complete,  and  then, 
for  the  first  time,  the  assessment  paid  at 
the  time  of  making  tbe  application  became 
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available  to  tbe  association  and  satisfied  the 
January  assessment  The  February  assess- 
ment was  paid  by  a  friend.  Mahaffey  died 
before  the  last  day  of  March,  and  during  the 
life  of  the  certificate. 

The  judgment  of  the  district  court  Is  af- 
firmed.   All   the  Justices  concurring. 

(73  .Kan.  36) 

GRAND  LODGE   I.   O.  O.   F.  y.  TROUT- 
MAN  et  al. 
(Supreme  Court  of  Kansas.    Feb.  10,  1906.) 

1.  Pleadtng— Motion  to  Stbike. 

A  motion  to  strike  out  a  pleading  'is  not  an 
appropriate   metliod  of   testing  its  sufficiency. 
[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.   Dig.  Pleading,  §§  1078,  1092-1093.] 

2.  Same— Amended  Pleading. 

It  may  I>e  used  to  eliminate  an  amended 
pleading  which  is  a  mere  repetition  of  one 
held  defective  on  demurrer,  but  wliere  leave  has 
been  granted  to  amend  a  petition  and  an 
amendment  is  made  which  sets  forth  additional 
facts,  as  well  as  a  fuller  and  more  explicit 
statement  of  the  facts  alleged  in  the  original 
petition,  and  the  amendment  is  apparently 
made  in  a  lx>na  fide  effort  to  state  a  cause  of 
action  and  meet  the  objections  made  to  the 
original  petition,  a  motion  to  strike  out  the 
amended  petition,  because  of  sameness  to  the 
original  petition,  will  not  lie. 

lEd.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  {§  1111-1113.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Osage  County; 
R.  C.  Heizer,  Judge. 

Action  by  tbe  Grand  Lodge  of  tbe  Inde- 
pendent Order  of  Oddfellows  of  the  state  of 
Kansas  against  James  A.  Troutman  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

Waggener,  Doster  &  Orr  and  Pleasant  & 
Pleasant,  for  plaintiff  in  error.  Troutman  & 
Stone,  for  defendants  In  error. 

JOHNSTON,  C.  J.  The  striking  out  of  an 
amended  petition  is  tbe  subject  of  tbe  com- 
plaint in  this  proceeding.  The  plaintiff 
brought  an  action  seeking  to  charge  what  is 
known  as  the  De  Boissiere  estate,  which  was 
acquired  by  the  defendants,  with  a  lien  for 
an  indebtedness  of  De  Boissiere  to  one 
Sears,  which  had  been  assumed  and  paid  by 
tbe  plaintiff.  Tbe  defendants  demurred  to 
tbe  petition  on  four  grounds,  viz. :  That  the 
plaintiff  did  not  have  legal  capacity  to  sue; 
that  there  was  a  defect  of  parties  defendant; 
that  several  causes  of  action  were  improperly 
joined ;  and  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
Tbe  court  sustained  tbe  demurrer ;  but 
whether  upon  one  or  all  of  the  grounds  was 
not  stated.  The  plaintiff  did  not  stand  on 
tbe  ruling,  but  asked  and  obtained  leave  to 
file  an  amended  petition.  In  due  time  an 
amended  petition  was  filed,  containing  two 
coimtp,  but  the  second  one  was  dismissed  by 
plaintiff  and  the  first  was  stricken  out  by  the 
court  on  tbe  groimd  that  it  contained  tbe 
same  matters  and  tbiugs  as  tbe  original  peti- 


tion to  which  a  demurrer  had  been  sustained. 

There  is  reason  to  complain  of  this  ruling. 
The  motion  to  strike  out  is  not  an  appropri- 
ate test  of  the  sufficiency  of  the  pleading,  or  a 
proper  method  of  ending  a  bona  fide  contro- 
versy. It  may  be  used  to  get  rid  of  a  frivol- 
ous amendment  or  pleading,  but  the  amended 
petition  in  question  is  hardly  open  to  that 
objection.  If  an  amended  pleading  is  a  mere 
repetition  of  the  original  one,  the  court  might 
assume  that  the  amendment  was  not  made 
in  good  faith  and  strike  it  out  Tbe  amend- 
ment in  question,  however,  is  not  of  that 
character,  and  does  not  indicate  a  purpose  on 
tbe  part  of  the  pleader  to  trifle  with  the 
court  Whatever  may  have  been  tbe  defect 
found  in  the  original  petition  it  was  one 
which  the  court  determined  could  be  remedi- 
ed by  amendment,  as  it  appears  that  leave 
was  granted  to  make  it  Under  the  Code 
great  liberality  is  allowed  in  the  amending 
of  pleadings;  the  only  express  limitations  be- 
ing that  tbe  amendment  shall  not  change 
substantially  tbe  claim  or  defense  of  the 
party  and  shall  be  in  furtherance  of  justice. 
Civ.  Code',  S  139.  Courts  may  allow  correc- 
tions of  mistakes  in  the  names  of  the  parties, 
as  well  as  mistakes  of  every  other  kind,  and 
parties  may  be  permitted  to  add  pertinent 
facts  and  insert  allegations  to  make  clear 
that  which  has  not  been  definitely  stated,  or 
which  will  elucidate,  strengthen,  or  explain 
the  averments  of  the  original  pleading.  Now, 
while  many  of  the  allegations  of  the  original 
and  amended  petitions  are  substantially 
similar,  changes  of  considerable  consequence 
were  In  fact  made. 

In  respect  to  the  lien  sought  to  be  charged 
on  the  property,  tbe  original  petition  averred 
that  it  was  based  on  an  obligation  of  De 
Boissiere  to  Sears,  without  stating  its  nature, 
or  how  it  arose,  while  in  tbe  amended  peti- 
tion it  is  stated  that  tbe  indebteduess  was 
-for  services  performed  by  Sears  in  the  man- 
agement of  the  De  Boissiere  estate,  and  for 
moneys  esp«ided  by  Sears  on  tbe  real  estate 
for  its  betterment  and  improvement.  How 
far  the  statement  that  the  moneys  expended 
by  Sears  for  the  betterment  of  the  real  estate 
may  have  gone  toward  stating  a  cause  of 
action  cannot  be  determined  on  this  motion, 
but  it  appears  to  be  a  substantial  change  in 
the  pleading,  and  evidently  one  the  pleader 
thought  to  be  material  and  to  have  some  bear- 
ing on  the  claim  which  he  was  making. 
Then,  in  tbe  original  pleading  the  respective 
rights  of  De  Boissiere  and  Sears  are  said  to 
have  arisen  on  what  is  called  an  "arrange- 
ment" while  in  the  amended  petition  it  was 
designated  as  an  "agreement."  In  the  first 
Sears  was  alleged  to  have  been  in  possession 
of  tbe  land  with  the  consent  of  De  Boissiere, 
while  in  the  second  it  is  stated  that  there  was 
an  agreement  that  Sears  should  have  the  pos- 
session and  management  of  the  estate  and  an 
interest  in  tbe  rents  and  the  profits  thereof 
in  payment  of  his  services  and  the  moneys 
expended  by  him,  and  ttiat  the  sums  due  on 
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account  of  the  services  and  of  the  expendi- 
tures made  should  remain  In  possession  of  the 
real  estate  for  the  security  of  the  sum  due 
him,  and  for  the  enforcement  of  his  Hen 
thereon.  Some  general  statements  and  con- 
clusions of  fact  were  thus  elaborated  and 
made  more  explicit,  and,  as  is  seen,  some  ad- 
ditional facts  were  set  forth. 

It  is  true,  as  defendants  argue,  that  courts 
will  not  permit  the  filing  of  pleadings  which 
are  rpere  repetitions  of  former  ones  held  de- 
fective on  demurrer.  To  do  so  would  evi- 
dence such  a  lack  of  respect  for  Judicial  au- 
thority and  would  sp  Interfere  with  the  or- 
derly administration  of  justice  as  to  warrant 
the  court  In  going  to  the  extent  of  striking 
out  a  pleading,  but  where,  as  here,  the  amend- 
ed pleading  contains  some  additional  facts,  as 
well  as  fuller  and  more  explicit  statements  of 
those  set  forth  In  the  original  pleading,  and 
where  the  amendments  are  apparently  made 
In  an  honest  effort  to  state  a  cause  of  action 
and  meet  objections  previously  made  to  the 
original  pleading,  a  motion  to  strike  out  the 
amended  one  will  not  lie.  The  question  in- 
volved was  not  the  sufficiency  of  the  original 
pleading,  nor  the  sufficiency  of  the  amended 
pleading,  but  whether  there  was  such  a  same- 
ness In  the  pleadings  that  the  latter  was  not 
entitled  to  be  treated  as  an  amended  petition. 

Our  conclusion  is  that  the  order  striking  out 
the  amended  petition  and  dismissing  the  ac- 
tion must  be  reversed,  and  the  cause  remand- 
ed for  further  proceedings.  All  the  Justices 
concurring. 

(73  Kan.  39) 

BALDWIN  V.  BALDWIN. 
(Supreme  Court  of  Kansas.    Feb.  10,  1900.) 

1.  Specific  Pebfobmance  —  Pabol  Contract 
—Possession. 

In  an  action  to  enforce  a  parol  aitreement 
to  convey  lands,  where  possession  is  relied  upon 
as  part  performance  to  take  the  case  out  of  the 
statute  of  frauds,  the  character  of  the  posses- 
sion is  of  the  greatest  importance.  It  must 
be  notorious,  excluiiive,  continuous,  and  in  pur- 
suance of  the  contract. 

[Ed.  Noto. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  S§  128,  129.] 

2.  Same— iNSTBUCTioNS. 

An  instruction  that  plaintiff  is  entitled  to 

recover  if  he  has  ptoved  that  he  was  placed  in 

possession  of  the  land  under  the  contract,  held 

Insufficient  under  the  conceded  facts  in  the  case. 

(Syllabus  by  the  Ourt.) 

Error  from  District  Court,  Clay  County; 
Sam  Kimble,  Judge. 

Action  by  John  Baldwin  against  Albert 
Baldwin.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

This' is  an  appeal  from  a  Judgment  ren- 
dered against  plaintiff  in  error  in  an  action 
for  damages  for  the  breach  of  a  parol  agree- 
ment to  convey  certain  lands  consisting  of  a 
farm  in  Clay  county.  Albert  Baldwin,  now 
past  96  years  of  age,  is  the  father  of  John 
Baldwin,  defendant  In  error,  and  in  1893 
owned  an  80-acre  farm  upon  which  he  was 


living  with  an  unmarried  daughter.  John 
Baldwin  was  then  visiting  at  bis  father's, 
with  his  family,  on  the  way  to  take  up  land 
in  Oklahoma.  He  claims  that  his  father  of- 
fered that  if  he  would  move  upon  the  place, 
stay  there,  and  keep  and  support  his  father, 
the  latter  would  deed  to  him  the  land.  He 
says  that  he  told  his  father  he  would  agree 
to  this,  provided  he  could  purchase  the  ad- 
joining 120  acres,  which  be  did  a  few  days 
thereafter,  and  informed  his  father  that  be 
had  decided  to  accept  the  offer;  that  his 
father  said:  "All  right,  I  will  make  you 
out  a  deed  the  first  time  I  go  to  Clay  Cen- 
ter." That  he  moved  with  bis  family  at 
once  upon  the  place  and  farmed  it,  in  con- 
nection with  the  120  acres  he  had  purchas- 
ed, until  1896  when  he  built  a  house  on  his 
own  land.  He  also  claims  from  the  time  he 
moved  upon  the  80  acres  In  18U3.  until  1001, 
his  father  continued  to  live  with  him  and 
that  be  furnished  the  support  aud  mainte- 
nance agreed  upon  during  this  time.  In  1001 
Albert  Baldwin  went  upon  a  visit  to  a 
married  daughter  in  Idaho,  where  be  has 
ever  since  remained,  and  some  time  after 
going  there  conveyed  the  80  acres  to  this 
daughter.  The  conveyance  was  recorded  In 
February,  1002.  The  son  then  brought  this 
action,  claiming  that  he  has  fully  performed 
the  contract  on  bis  part  so  far  as  It  was 
possible  for  him  to  do  and  except  as  ■pre- 
vented by  his  father;  that  the  value  of  the 
land  is  $800;  and  that  the  reasonable  value 
of  the  services  performed  under  the  agree- 
ment is  ?S00.  There  were  no  valuable  and 
lasting  Improvements  placed  upon  the  land 
by  plaintiff  and  except  for  some  slight  al- 
terations in  some  wire  fencing  no  improve- 
ments of  any  kind  were  made  upon  It 
There  were  10  acres  broken  out  in  1893  and 
the  same  when  the  action  was  brought.  The 
son  used  the  remainder  of  the  land  In  con- 
nection with  his  own  farm  as  a  pasture. 
Defendant  below  filed  a  general  dental  and 
also  a  counterclaim  upon  an  open  account 
for  money  loaned  to  the  son  at  various 
times,  and  supplies  and  property  which  he 
claims  tbe  son  received  from  him. .  Among 
other  Items  was  one  for  $300  which  he  testi- 
fies was  pension  money  loaned  the  son  and  for 
which  he  says  the  son  agreed  to  execute  a 
note,  but  never  did  so.  Some  of  the  items 
he  says  he  never  Intended  to  charge  against 
the  son  unless  the  son  charged  him  for 
board.  In  bis  testimony  he  denies  making 
any  agreement  to  convey  the  land,  and  de- 
clares that  the  son  rented  a  part  of  the  80 
acres  from  blm  and  gave  him  a  share  of  the 
crops,  and  that  he  always  held  possession 
of  the  land  himself;  that  portions  of  it  were 
rented  by  him  to  other  persons  during  the 
time  plaintiff  claims  to  have  bad  possession. 
He  denies  that  the  son  kept  or  maintained 
him.  He  testifies  that  be  lived  with  his  son 
during  the  first  three  years  In  his  own  house 
on  this  land  and  furnished  provisions  and 
money  for  his  share  of  tbe  living  expenses, 
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that  after  the  son  moved  to  the  other  place 
be  remained  In  bis  own  house  hut  tool£  part 
of  his  meals  at  the  son's  and  stayed  at  the 
son's  house  alMut  one-fourth  of  the  time. 
He  also  testifies  that  bis  reason  for  leaving 
and  going  to  the  daughter's  in  Idaho  Tvas 
that  his  son's  wife  told  him  she  could  not 
keep  him  any  longer,  and  that  be  would  have 
to  leave.  The  jury  found  generally  for 
plaintiCr  for  $800. 

Coleman  &  Williams,  for  plaintiff  in  error. 
F.  P.  Harkness,  R.  C.  Miller,  and  Geo.  I* 
Davis,  for  defendant  in  error. 

PORTER,  J.  (after  stating  the  facts). 
Defendant  in  error  contends  that  by  filing  a 
general  denial,  and  falling  to  plead  the  stat- 
Tite  of  frauds,  plaintiff  in  error  waived  any 
defense  under  the  statute.  The  petition  al- 
leges a  contract  to  convey  lands,  but  is 
silent  as  to  whether  the  contract  was  in 
writing  or  in  parol.  Plaintiff  offered  evi- 
dence of  a  parol  contract  and.  the  case  ap- 
pears to  have  been  tried  upon  the  theory 
that  the  statute  of  frauds  was  a  defense 
except  as  certain  facts  relied  upon  by  plain- 
tiff served  to  avoid  the  statute.  It  was  said 
in  WIswell-  V.  Tefft,  6  Kan.  263,  that  the 
statute  of  frands  can  be  relied  upon  as  de- 
fense under  a  general  denial.  Without  re- 
viewing the  authorities  upon  that  question, 
or  considering  the  claim  of  defendant  in 
error  that  the  statement' in  WIswell  v.  Tefft 
Is  dictum,  It  Is  suflScient  to  say  that  the  ob- 
jection in  this  case  to  the  statute  of  frauds 
as  a  defense  is  raised  for  the  first  time  in 
this  court,  and,  for  that  reason,  cannot  be 
regarded  with  favor. 

The  principles  governing  the  case  are  the 
same  as  though  this  were  an  action  for 
specific  performance  of  an  oral  agreement 
to  convey  the  land.  Part  performance  is  re- 
lied npon  to  take  the  contract  out  of  the 
statute.  It  is  elementary  tbat  the  acts  of 
jiart  performance  must  be  such  that  it  would 
be  a  fraud  upon  the  party  seeking  the  decree 
for  the  other  to  refuse  to  perform.  When  he 
bns  so  altered  his  situation  upon  the  faith 
of  the  oral  promise  that  a  refusal  to  convey 
would  result  not  merely  in  damages,  not 
simply  in  the  denial  of  what  he  was  to  re- 
ceive, but  also  in  Inflicting  upon  him  an  in- 
justice which  the  courts  consider  a  con- 
structive fraud,  equity  then  lifts  the  oral 
contract  out  of  the  statute  -and  compels  a 
performance.  Browne  on  the  Statute  of 
Frauds,  §§  447,  448,  457.  It  is  likewise  ele- 
mentary that  the  acts  of  part  performance  re- 
lied upon  must  have  been  done  in  pursuance 
of  the  contract  and  must  be  clearly,  definite- 
ly, and  satisfactorily  shown.  I^ewis  v.  North, 
62  Neb.  552,  87  N.  W.-312,  314;  Brown  v. 
Hoag.  35  Minn.  373,  376,  29  N.  W.  135 ;  Browne 
on  the  Statute  of  Frauds,  §  457.  It  is  also 
said  that  the  acts  of  part  performance  are  not 
confined  to  the  doing  what  the  contract 
stipulates,  although  they  must  be  related  to 


and  connected  with  the  contract  The  acts 
which  plaintiff  below  claims  amounted  to 
part  performance  are  (1)  the  payment  of  the 
purchase  price  or  the  performance  of  the  serv- 
ice contracted  for,  and  (2)  the  entry  into, pos- 
session of  the  land.  It  is  well  settled  that 
payment  of  the  purchase  price  alone  Is  not 
suflBclent  part  performance.  Goddard  v. 
Donaha,  42  Kan.  754,  22  Pac.  708;  Barnes 
V.  Boston  &  Maine  Railroad,  130  Mass.  388, 
390 ;  Edwards  v.  Fry,  9  Kan.  417. 

The  only  question  we  need  consWor  Is 
whether  the  court  erred  in  instructing  the 
Jury  that  plaintiff  was  entitled  to  recover 
if  he  proved  that  the  contract  was  entered 
into  and  the  services  performed  by  him,  so 
far  as  he  was  permitted  to  perform  them, 
and  that  "under  said  contract  he  was  placed 
in  possession  of  the  real  estate."  A  distinc- 
tion has  been  made,  by  many  of  the  authori- 
ties between  the  acts  which  are  considered 
sufficient  part  performance  In  case  of  parol 
gift  of  land  arid  a  parol  agreement  to  con- 
vey, which  distinction  Is  without  any  sub- 
stantial foundation.  In  the  one  case  pos- 
i  session  without  valuable  and  lasting  Im- 
'  provements,  or  some  other  special  facts,  is 
held  not  sufllclent;  in  the  other  it  is  said 
possession  alone  is  all  that  Is  required.  "A 
I  parol  gift  of  land,  even  from  father  to  son, 
will  not  be  enforced  unless  followed  by 
I  possession  and  by  valuable  improvements 
I  made  by  the  donee,  or  unless  there  are  some 
I  other  special  facts  which  render  the  failure 
j  to  complete  the  donation  peculiarly  Inequl- 
able  and  unjust."  Pomeroy  on  Contracts, 
i  130.  The  same  author  says  (section  133): 
"Possession  of  the  land  Is  a  sufficient  act 
In  case  of  an  agreement;  possession  and  im- 
provements In  case  of  a  mere  parol  promise 
or  gift"  This  distinction  has  been  repudi- 
ated by  a  number  of  courts  and  for  the 
very  sound  reason  that  In  both  classes  of 
cases  courts  afford  relief  and  compel  specific 
performance  upon  exactly  the  same  equitable 
considerations.  Aside  from  the  contract  In 
the  one  case  and  the  gift  In  the  other,  the 
acts  of  the  parties  have  resulted  in  such 
change  in  the  situation  or  condition  of  the 
party  seeking  to  compel  that  it  would  l<e 
unjust  and  inequitable  to  deny  him  relief. 
The  enforcement  is  not  based  upon  the  con- 
tract ip  the  one  or  the  gift  In  the  other. 
In  Galbralth  v.  Galbralth,  5  Kan.  402,  It  is 
said  (page  410):  "So  far,  we  have  considered 
the  case  as  one  arising  out  of  pure  contract 
as  between  strangers,  because  the  petition 
alleges  a  direct  and  positive  contract,  but 
if  it  be  considered  as  a  gift  without  consid- 
eration, the  conclusions  will  not  be  changed. 
The  fundamental  principle  upon  which  courts 
obtain  Jurisdiction  remains  the  same.  It 
would  as  much  be  a  hardship  and  fraud 
on  the  donee  to  be  put  In  possession,  to  be 
induced  to  make  large  Improvements  for  the 
melioration  of  the  estate,  and  then  for  the 
donor  to  refnse  to  execute  the  gift  as  It 
would  be  in  the  case  of  a  purchaser.    •    •    •" 
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Page  411:  'It  Is  admitted,  however,  that  on 
this  point  the  decisions  hare  not  been  as 
uniform  and  harmonious  as  In  the  case  of 
a  purchase  for  a  valuable  consideration, 
though  the  general  current  of  authorities,  as 
well  as  the  reasons  given,  apply  equally  as 
well  to  a  gift  as  to  a  purchase.  The  same 
rule  holds  in  the  one  as  In  the  other.  The 
possession  and  improvements  must  be  under 
the  gift,  and  Induced  by  it,  or  made  In  con- 
sequence of  it."  In  the  same  case  the  court, 
referring  to  the  diversity  of  opinion  upon 
the  sufficiency  of  possession  alone,  uses  the 
following  language  (page  409):  "It  seems 
to  be  almost  universally  held  that  the  de- 
livery of  possession,  and  the  making  of 
valuable  Improvements,  will  be  such  part 
performance  as  will  entitle  the  vendor  to 
speciflc  execution  of  the  contruct.  While 
there  is  some  diversity  of  views  as  to  wheth- 
er the  mere  letting  Into  possession  alone, 
or  possession  and  payment  of  the  considera- 
tion money.  In  whole  or  In  part,  or  some 
other  acts,  will  constitute  such  part  perform- 
ance, there  seems  to  be  none  where  the  pos- 
session Is  taken  under  the  contract,  in  pur- 
suance thereof,  and  continued,  accompanied 
by  lasting  and  valuable  Improvements  of  the 
premises."  In  stating  the  general  rule  In 
reference  to  the  eCTect  of  part  performance 
upon  a  parol  gift  of  land,  the  language  fre- 
quently adopted  by  this  court  and  others 
seems  to  Ignore  any  distinction  between 
parol  gifts  and  parol  agreements  to  convey. 
In  Flanlgan  v.  Waters,  57  Kan.  18,  4.5  Pac. 
56,  It  is  said :  "Equity  protects  and  enforces 
a  parol  gift  equally  with  a  parol  contract  of 
the  sale  of  land,  where  possession  Is  taken 
In  pursuance  of  the  gift,  improvements  made, 
and  the  donee  changes  situation  or  condition 
upon  the  faith  of  the  gift."  The  language 
used  by  the  Supreme  Court  of  the  United 
States  in  Neale  v.  Neale.  9  Wall.  (U.  S.)  1, 
19  L.  Ed.  590.  Is  the  same  in  substance;  but 
it  Is  said  In  Edwards  v.  Fry.  9  Kan.  417,  423, 
that  delivery  of  possession  will  take  a  case 
out  of  the  statute  and  the  weight  of  author- 
ities supports  this  contention.  If  the  question 
were  a  new  one,  we  should  Incline  to  hold 
that  bare  possession  Is  not  sufHcient;  and 
there  Is  certainly  no  substantial  reason  for 
requiring  valuable  improvements  In  a  case 
of  parol  gift  which  does  not  apply  with  equal 
force  to  the  case  of  a  parol  agreement  to 
convey. 

All  the  authorities  agree,  however,  that 
when  possession  Is  relied  upon  as  part  per- 
formance. It  must  he  notorious,  exclusive, 
and  obviously  In  pursuance  of  the  contract. 
Browne  on  the  Statute  of  Frauds,  fS  472- 
476;  Baldwin  v.  Squler.  31  Kan.  283,  284.  1 
Pac.  591.  It  appears,  without  contradiction, 
that  at  the  time  the  agreement  is  alleged  to 
have  been  made  the  old  man  was  living  on 
this  land.  The  son  brought  his  family  there 
and  moved  into  the  house  with  his  father  and 
this  arrangement  continued  for  three  years. 
The  son  then  built  a  house  for  himself  on  his 


adjoining  land  and  removed  there  with  bis 
family.  For  some  time  afterwards  the  old 
man  continued  to  occupy  his  own  house. 
The  son  claimed  that  he  farmed  the  80  acres 
in  connection  with  his  own  land,  but  the 
character  of  his  possession  under  the  conced- 
ed facts  could  hardly  be  said  to  have  been 
exclusive.  At  least,  under  all  the  circum- 
stances In  evidence  and  the  claim  of  defend- 
ant that  be  never  surrendered  the  possession 
to  his  son  but  kept  it  himself  and  rented  the 
land  to  others,  the  instructions,  with  refer- 
ence to  the  character  of  the  possession  which 
It  was  necessary  for  plaintiff  to  establish  In 
order  to  recover,  were  very  meager.  The 
Jury  was  instructed  that  It  was  sufficient  if 
plaintiff  proved  that  "under  said  contract 
he  was  placed  in  possession  of  the  real 
estate."  It  Is  said  In  Browne  on  the  Statute 
of  Frauds,  §  474:  "Secondly,  it  must  be 
exclusive.  Where  the  purchaser  moves  in 
upon  the  premises  and  remains  there  in  com- 
pany with  the  previous  occupant,  not  as  the 
ostensible  and  exclusive  proprietor,  or  where 
the  metes  and  bounds  of  the  land  allowed  to 
be  purchased  are  not  fixed  and  recognized, 
and  the  purchaser  occupies  It  In  common 
with  adjacent  land  of  his  own,  It  has  been 
held  that  possession,  as  an  act  "of  part  per- 
formance, was  not  sufficiently  made  out" 
The  authorities  also  hold  that  the  possession 
must  be  continuous.  The  Instruction  entire- 
ly Ignores  this  element  of  possession,  and  lit- 
erally construed,  iVould  authorize  a  verdict 
for  plaintiff  If  possession  under  the  contract 
was  delivered  and  afterward  abandoned. 
We  think  that  where  possession  Is  relied 
upon  in  a  case  of  this  kind,  the  character 
of  the  iKtssesslon  Is  of  the  greatest  importance 
and  it  must  be  open,  notorious,  exclnsive,  and 
continuous,  and,  as  said  in  Baldwin  v.  Squler, 
supra,  obviously  in  pursuance  of  the  contract 

It  is  also  held  that  before  specific  perform- 
ance of  a  parol  agreement  to  convey  lands 
will  be  enforced,  the  facts  relied  upon  must 
be  established  by  clear  and  satisfactory 
proof.  This  rule  rests  upon  solid  grounds. 
The  evidence  In  this  case  is  conflicting.  The 
Jury  found  upon  the  Issues  In  favor  of  the 
plaintiff,  and  while  we  cannot  consider  the 
weight  of  the  evidence  with  a  view  of  re- 
versing or  affirming  their  verdict,  it  is  prop- 
er to  say  that  the  evidence  relied  upon  to 
establish  the  contract  and  the  performance  of 
It  Is  not,  in  our  opinion,  clear  or  satisfactory. 

For  the  errors  in  the  instructions,  there- 
fore, the  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  netir  trial.  All  the  Jos- 
tlces  concurring. 


(73  Kan.  ]• 

HARRINGTON  v.    LOWE  et  al. 

(Supreme  Court  of  Kansas.    Feb.  10,  1906.) 

Husband  and  Wife  —  Contbact  bs-   Mab- 
bied  wouan. 

In  Kansas,  coverture  affords  no  ground  for 
declaring  invalid  a  married  woman's  contract, 
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«Teii  although  she  possesses  no  separate  estate 
or  separate  trade  or  business. 
(Syllabus  bj  the  Court.) 

Error  from  District  Court,  Phillips  County ; 
A.  C.  T.  Geiger,  Judge. 

Action  by  M.  J.  Harrington  against  E.  J. 
Lowe  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Reversed. 

Tbe  plaintiff  in  error  commenced  the  ac- 
tion from  which  this  proceeding  in  error 
arises  for  tbe  purpose  of  foreclosing  a  real 
estate  mortgage  executed  by  James  and  Ma- 
Uuda  Stiggs.  B.  A.  Mason  answered  that  he 
is  the  owner  of  the  mortgaged  premises,  and 
traced  bis  title  from  James  and  Mallnda 
Suggis  through  their  deed  to  the  First  Nation- 
al Bank  of  Orleans,  Neb.,  the  deed  of  a  receiv- 
er for  that  institution  to  W.  A.  Green,  and 
tbe  deed  of  the  latter  to  him.  O.  E.  Nelson 
answered,  claiming  that  0.  V.  Rand  Is  the 
owner  of  the  land,  and  asked  for  the  fore- 
closure of  a  mortgage  given  by  Rand  to  one 
E3.  J.  Lowe  and  by  the  latter  transferred 
to  biiu.  E.  J.  Lowe  answered  that,  having 
obtained  title  by  means  of  quitclaim  deeds 
frum  the  heirs  of  James  Suggs,  who  was 
then  deceased,  and  by  means  of  a  convey- 
ance from  tbe  holder  of  a  tax  deed  to  the 
land,  he  had  conveyed  It  to  0.  V.  Rand.  C.  V. 
Rauil  answered,  admitting  tbe  conveyance 
to  blm,  but,  being  doubtful  in  respect  to  the 
soundness  of  bis  title  and  Its  freedom  from 
Incumbrance,  he  asked  for  relief  against  the 
Nelson  mortgnge  and  against  Lowe  as  bis 
warrantor  in  tbe  event  that  a  right  superior 
to  bis  should  be  established.  The  Selbya 
claimed  a  fractional  Interest  In  the  land  as 
heirs  of  James  Suggs,  deceased.  The  stat- 
ute of  limitations  was  pleaded  ae  a  bar  to 
any  kind  of  relief  upon  tbe  plaintiff's  mort- 
gage. Tbe  case  was  submitted  upon  an 
agreed  statement  of  facts,  which  reads  as 
follows: 

"(1)  It  is  stipulated  between  the  parties 
hereto  for  the  purpose  of  this  bearing  that 
the  following  are  the  facts  in  the  case: 

"(2)  Tbnt  James  Suggs  received  a  patent 
to  tbe  land  in  controversy  from  the  United 
States,  dated  March  25,  18S6,  and  on  tbe 
same  day  the  said  James  Suggs,  together 
with  Mallnda  Suggs,  bis  wife,  then  residents 
of  Phillips  county,  Kan.,  borrowed  of  one 
Edward  E.  Parker  the  sum  of  $500,  which 
sum  tbey  agreed  to  repay  on  tbe  1st  day  of 
March,  1801,  all  of  which  was  evidenced  by 
a  note  of  that  date  which  is  hereto  attached 
and  marked  Exhibit  A,  and  that  on  the  same 
day,  as  a  part  of  the  same  transaction,  and 
for  tbe  better  securing  of  said  note  and  Inter- 
est as  the  same  matured,  the  said  James 
Suggs  and  Mallnda  Suggs  executed  to  the 
said  Edward  E.  Parker  their  certain  mort- 
gage deed  conveying  to  the  said  Edward  E. 
Parker  tbe  land  In  controversy,  which  mort- 
gage is  attached,  marked  Exhibit  B,  and  that 
said  mortgage  waf  duly  filed  for  record  on 
the  27th  day  of  March,  1886. 

"(3)  That  on  the  1st  day  of  January,  1886, 


the  Fhgst  National  Bank  of  Orleans,  Neb., 
wait  a  going  concern,  duly  organized  under 
the  national  banking  act,  and  continued  to 
be  8  going  concern  until  the  1st  day  of  May, 
18'.>7,  upon  which  date  It  became  and  was 
insolvent,  and  was  so  declared  by  the  CompH 
troller  of  the  Currency,  and  one  P.  O.  Iled- 
luud  was  duly  appointed  receiver  thereof, 
and  that  thereafter  and  upon  the  resignation 
of  said  P.  O.  Iledluud  one  John  W.  McDonald 
was  duly  appointed  receiver  and  continued 
to  act  as  such  until  the  affairs  of  said 
bank  were  wound  up,  which  date  was*  about 
th'j  Isl  day  of  January,  1903.  That  from  the 
1st  day  o(  January,  1886,  up  to  the  1st  day  of 
May.  1807.  and  dui;Ing  all  the  time  said 
bank  was  a  going  concern,  George  W.  Burton 
was  the  president  thereof.  That  on  the  30th 
day  of  November,  1888,  James  Suggs  and 
Mallnda  Suggs,  bis  wife,  executed  a  deed 
to  the  premises  in  controversy  In  which  the 
name  of  the  grantee  was  blank,  and  delivered 
the  same  to -George  W.  Burton,  as  president 
of  said  bank;  such  deed  being  a  warranty 
with  full  covenants,  and  was  made  expressly 
subject  to  .the  mortgage  hereinbefore  recited. 
That  thereafter  the  premises  in  controversy 
were  shown  In  the  reports  of  the  bank  as  an 
asset  thereof  and  continued  to  be  so  shown 
until  the  year  1804,  when  the  same  was,  by 
order  of  the  Comptroller  of  the  Currency, 
ordered  to  and  was  charged  off  the  books  of 
said  bank  under  the  limitation  Imposed  In 
the  banking  act  Itself.  That  during  all  the 
time  said  premises  were  listed  as  an  asset  of 
the  bank  drafts  were  Issued  by  said  bank  and 
remitted  by  George  W.  Burton  to  tbe  assignee 
of  said  mortgage  and  note  in  payment  of  in- 
terest. That  after  said  assets  were  charged 
off  the  books  of  said  bank  said  George  W. 
Btu*ton  remitted  on  March  25,  1895,  the  in- 
terest due  on  March  1st  of  that  year.  On 
October  10,  1895,  be  remitted  tbe  Interest 
due  on  September  1,  1895.  On  April  5,  189(i, 
he  remitted  the  Interest  due  on  March  1,  1897. 
"(4)  That  on  or  about  the  22d  day  of  May, 
1889,  the  said  James  Suggs  departed  this  life, 
leaving  surviving  blm  his  widow,  Mallnda 
Suggs,  and  tbe  following  children  and  heirs 
at  law,  to  wit:  Eliza  Suggs,  Katie  Suggs, 
Sarah  B.  Thompson,  Sarah  M.  Selby,  and 
Mary  Selby,  daughters,  and  Alexander  Cor- 
bett  and  Sarah  E.  Corbett,  children  of  a 
deceased  daughter  and  grandchildren  of  the 
said  James  Suggs.  Tbe  said  Alexander  Cor- 
bett was  also  known  as  Harry  Corbett  That 
on  the  29th  day  of  August,  1901,  Mallnda 
Suggs,  the  widow,  and  Eliza  Suggs,  single, 
Katie  Suggs,  single,  Sarah  K.  Thompson 
and  husband,  and  Alexander  Harry  Corbett 
and  Sarah  E.  Corbett,  conveyed  to  E.  J.  Lowe, 
by  quitclaim  deed,  the  premises  in  contro- 
versy, which  deed  was  duly  filed  for  record 
September  2,  1901.  That  on  the  4th  day  of 
September,  1899,  the  county  of  Phillips  in 
tbe  state  of  Kansas,  acting  by  and  through  Its 
officers,  duly  authorized  thereunto,  executed 
to  one  Eliza  Bundle  a  tax  deed  to  tbe  yrem- 
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Ises  to  controversy,  which  deed  was  duly  re- 
corded un  September  14,  1899,  and  on  the  6tb 
day  of  September,  1901,  the  said  Eliza  Run- 
die,  single,  conveyed  the  premises  in  contro- 
versy to  the  said  E.  J.  Lowe,  by  quitclaim 
deed,  which  deed  was  duly  recorded  on  Sep- 
tember 14,  1901. 

"(5)  That  afterwards,  and  on  the  20th  of 
September,  1901,  the  said  E.  J.  Lowe  and  hus- 
band conveyed  to  one  C.  V.  Rand,  by  war- 
ranty deed,  with  full  covenants,  the  premises 
In  controversy,  which  deed  was  duly  recorded 
on  the  23d  day  of  September,  1901.  That 
said  C.  V.  Rand  purchased  the  said  premises 
In  controversy  from  E.  J.  Lowe  In  reliance 
upon  the  records,  and  without  any  notice  of 
outstanding  equities  further  than  the  record 
disclosed,  and  that  he  paid  a  full  considera- 
tion to  the  said  E.  J.  Lowe, In  good  faith  and 
In  reliance  upon  the  warranty  of  said  E.  J. 
Lowe,  to  wit,  the  sum  of  $390  In  cash  and  a 
mortgage  of  $350  executed  as  a  part  of  the 
consideration  of  said  purchase,  dated  Septem- 
ber 20,  1901,  payable  to  the  order  of  E.  J. 
liowe.  That  on  the  21st  day  of  November, 
1901,  the  .said  C.  V.  Rand  duly  filed  in  the 
office  of  the  register  of  deeds  of  Phillips  coun- 
ty. Kan.,  an  acknowledged  caveat  to  the  ef- 
fect that  said  $.130  mortgage  was  given  as 
part  consideration  of  the  purchase  of  said 
premises ;  that  the  title  to  said  premises  was 
defective  and  that  the  consideration  for  said 
mortgage  had  In  whole  or  in  part  failed ;  and 
that  afterwards,  on  the  7th  day  of  December, 
1901,  said  note  and  mortgage  was  duly  as- 
signed to  one  John  C.  Bullard  for  a  valuable 
consideration  as  collateral  security  for  a  loan, 
and  that  he  subsequently,  upon  payment  of 
the  debt,  delivered  the  same  to  the  said  E. 
J.  Lowe.  That  the  said  E.  J.  Lowe,  on 
March  28,  1902,  duly  sold  and  Indorsed  said 
note  and  assigned  said  mortgage  before 
Its  maturity  to  the  said  defendant,  C.  E. 
Kelson,  who  still  owns  the  same,  hereto  at- 
tached as  Exhibits  C  and  D  and  E  and  F. 
That  said  Nelson  was  Informed  at  the  time 
of  said  purchase  that  such  caveat  was  on 
file. 

"(O  That  upon  the  appointment  of  the 
said  P.  O.  rtedlund  as  receiver  of  snld  First 
National  Bank,  of  Orleans,  Neb.,  he  found 
among  the  books,  papers,  and  assets  In  the 
vault  of  said  bank  the  deed  executed  by  the 
said  James  Suggs  and  wife,  as  hereinbefore 
recited,  and  took  possession  of  the  same,  and 
delivered  the  same,  with  the  books  and  papers 
of  said  bank,  to  his  successor,  John  W.  Mc- 
Donald. That  said  deed  was  in  all  respects 
In  the  same  condition  as  when  It  was  de- 
livered to  the  said  George  W.  Burton,  as 
president  of  said  the  First  National  Bank  of 
Orleans,  Neb. 

"(T)  That  on  the  8th  day  of  January,  1902, 
John  W.  McDonald,  as  receiver  of  said  the 
First  National  Bank  of  Orleans,  having  pre- 
viously applied  to  the  circuit  court  of  the 
United  States  for  the  district  of  Nebraska 
for  authority  to  sell  the  premises  In  contro- 


versy or  the  interest  of  the  bank  therein,  did 
on  said  date  execute  to  one  W.  A.  Green  a 
deed  to  said  promises  executed  by  him,  the 
said  John  W.  McDonald,  as  such  receiver. 
In  accordance  with  and  under  the  direction  of 
said  circuit  court,  which  deed  was  duly  filed 
of  record  on  the  1st  day  of  April,  1902.  That 
on  March  28,  1902,  said  W.  A.  Green  and  wife 
executed  and  delivered  to  one  B.  A.  Mason 
their  quitclaim  deed  to  the  premises  in  con- 
troversy, which  deed  was  duly  recorded  on 
the  1st  day  of  April,  1902.  That  the  deed 
made  by  James  Suggs  and  wife,  in  blank, 
was,  on  the  1st  day  of  April,  1902,  filed  for 
record  in  the  office  of  the  register  of  deeds 
of  Phillips  county,  Kan.,  and  at  the  time  of 
the  filing  thereof  It  had  written  or  printed 
therein  as  the  name  of  the  grantee,  'First 
National  Bank  of  Orleans,  Neb.' 

"(8)  It  is  further  stipulated  that  the  remit- 
tances of  interest  made  by  George  W.  Bur- 
ton were  sent  to  one  and  directed  to  William 
A.  Porter,  Marshall,  Mich.,  and  were  written 
npou  the  letter  heads  of  the  bank  of  which 
said  Burton  was  president,  and  were  signed 
'Geo.  W.  Burton.' 

"(0)  That  shortly  after  the  execution  of  the 
bond  the  said  Edward  E.  Parker  indorsed 
the  same  as  appears  thereon,  and  for  value 
sold  and  delivered  it,  together  with  the  ac- 
companying mortgage,  to  one  Bethia  L. 
Humphrey,  and  at  the  same  time  he  placed 
the  assignment  on  the  said  mortgage  which 
appears  thereon,  but  said  assignment  was  un- 
acknowledged and  was  never  recorded.  That 
afterward,  and  on  the  29tb  day  of  January, 
1902,  E.  E.  Parker  executed  in  writing  an  as- 
signment of  said  mortgage  to  said  Bethia  L. 
Humphrey,  duly  acknowledged  the  execution 
of  the  same,  which  assignment  was  duly  re- 
corded on  the  2d  day  of  April,  1902.  That 
on  the  21st  day  of  March,  1902,  said  Bethia 
L.  Humphrey  executed  an  asssignment  of 
8a*ld  mortgage  to  one  M.  J.  Harrington,  which 
assignment  was  duly  filed  for  record  on  the 
2d  day  of  April,  1902. 

"(10)  That  on  or  about  the  year  1800  the 
said  James  Suggs  and  Mallnda  Suggs  re- 
moved from  Phillips  county,  Kan.,  and  con- 
tinued at  all  times  thereafter  until  the  death 
of  said  James  Suggs  to  reside  In  or  near 
Orleans,  In  the  state  of  Nebraska,  and  said 
Mallnda  Suggs  thereafter  continued  to  be  a 
resident  of  Nebraska. 

"(11)  That  after  said  James  Suggs  and 
family  removed  to  the  state  of  Nebraska  said 
premises  were  unoccupied  until  about  the 
year  1809,  when  the  same  was  taken  posses- 
sion of  by  Eliza  Bundle,  under  her  tax  deed. 
The  only  possession.  If  any,  prior  thereto, 
after  the  removal  of  said  Suggs,  being  the 
constructive  possession  which  the  law  would 
imply  from  ownership  under  said  warranty 
deed  from  Suggs  and  wife,  delivered,  as 
aforesaid,  to  the  said  George  W.  Burton,  as 
president  of  said  First  National  Bank  of 
Orleans,  Neb. 

"(12)  It  is  further  stipulated  that  neltbei 
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the  said  defendants  Selbys,  Interveners  here- 
in, defendants  Lowe  and  wife  and  Rand  and 
wife,  had  any  notice  or  laiowledge  of  the 
assignment  of  snid  Suggs'  note  and  mortgage 
until  said  assignments  were  placed  of  rec- 
ord in  April,  1902. 

"(13)  It  is  further  agreed  that  said  defend- 
ants unmcd  in  the  last  paragraph  would  tes- 
tify that  they  had  no  notice  of  the  payments 
of  installments  of  Interest  on  said  note  so 
made  by  said  George  W.  Burton,  president  of 
said   First  National  Bank  of  Orleans,  Neb. 

"(14)  Tliat  the  consideration  for  which  said 
tax  deed  was  issued  to  Eliza  Rundle  was 
$71.90,  at  the  date  of  the  Issuance  of  said 
deed  on  September  4,  1899. 

"(15)  That  Immediately  upon  the  con- 
veyance of  the  said  land  to  the  defendant  C. 
V.  Rand,  as  aforesaid,  said  Rand  entered 
Into  the  possession  thereof,-  and  Immediately 
and  before  the  commencement  of  this  suit, 
made  lasting  and  valuable  improvements 
thereon,  but  the  value  of  such  Improvements 
and  the  value  of  the  rents  and  profits  of  said 
land  are  not  agreed  to  at  this  time,  but  are 
reserved  until  the  final  determination  of 
this  action. 

"(10)  It  is  further  agreed  that  all  the  fore- 
going facts  are  also  agreed  to  upon  behalf  of 
and  for  the  interveners,  Sarah  M.  Selby, 
Lewis  Selby,  Solomon  Selby,  and  Mary  Selby, 
and  the  defendant  U.  E.  Nelson. 

"(17)  It  is  further  stipulated  In  the  above 
case  that  at  the  time  the  patent  issued  to 
gaid  James  Suggs  to  the  premises  In  con- 
troversy, to  wit,  March  25,  1886,  he.  the  said 
James  Suggs,  toolc  a  fee-simple  title  to  the 
premises  in  controversy.  That  Mallnda 
Suggs,  his  wife,  had,  at  the  date  of  the  exe-  j 
cution  of  said  note  and  mortgage,  no  separate  l 
property  or  estate;  and  that  her  only  right 
of  property  at  that  time  was  the  marital 
right  of  expectancy  in  the  said  premises 
owned  by  and  patented  to  the  said  James 
Suggs,  and  covered  by  the  note  and  mortgage 
In  controversy,  and  that,  on  the  death  of  the 
said  James  Suggs,  she,  the  said  Mallnda 
Suggs,  his  widow,  tooi{  a  fee-simple  title 
by  inheritance,  under  the  laws  of  the  state 
of  Kansas,  to  the  undivided  half  interest  of 
whatever  interest,  if  any,  the  said  James 
Suggs  may  have  had  at  the  time  of  his  death 
In  the  said  mortgaged  premises  in  controver- 
sy. That  at  the  time  said  note  and  mortgage 
were  given  the  said  premises  were  used  and 
occupied  as  the  homestead  of  James  and  Ma- 
llnda Suggs." 

The  court  held  that  action  upon  the  note 
secured  by  the  plaintiff's  mortgage  is  barred 
by  the  statute  of  limitations;  that  Mason's 
title  is  invalid;  that  the  Selbys  have  no  in- 
terest In  the  land;  that  Rand  is  the  owner 
of  it;  and  that  the  Nelson  mortgage,  which, 
pending  the  hearing, .  had  been  assigned  to 
Lowe,  was  a  valid  lien,  and  should  be  en- 
forced. Judgment  was  rendered  accordingly, 
and  the  plaintiff,  Harrington,  and  the  defend- 
ant Mason,  prosecute  error. 


Burnbam  &  Dashiell  and  C.  A.  Lewis,  for 
plaintiffs  in  error.  Flansburg  &  Williams, 
for  defendant  in  error. 

BURCH,  J.  (after  stating  the  facts).  If 
tiie  note  in  suit  be  a  valid  obligation,  en- 
forceable against  Mrs.  Suggs,  her  absence 
from  the  state  tolls  the  statute,  and  the 
plaintiff's  mortgage  may  be  foreclosed.  If 
not,  his  action  is  barred.  It  is  claimed  that 
Mrs.  Suggs  is  not  bound  because  she  had 
no  separate  estate  when  the  note  was  given, 
and  it  does  not  appear  to  be  a  contract  made 
in  connection  with  any  trade  or  business 
conducted  on  her  sole  and  separate  account; 
that  the  so-called  married  woman's  act  per- 
mits contracts  only  In  reference  to  these  mat- 
ters, and  that,  except  as  they  are  removed 
by  statute,  all  the  common-law  disabilities 
of  married  women  persist  The  question  for 
determination,  therefore,  is  the  measure  of 
capacity  to  enter  into  contracts  which  a  mar- 
ried woman  possesses  under  the  laws  of  Kansas. 
The  legislative  act  referred  to  took  effect 
October  31,  ISfiS,  and  reads  as  follows: 

"Section  1.  The  property,  real  and  personal, 
which  any  woman  in  this  state  may  own  at 
the  time  of  her  marriage,  and  the  rents,  is- 
sues, profits  or  proceeds  thereof,  and  any 
real,  personal  or  mixed  property  which  shall 
come  to  her  by  descent,  devise  or  bequest, 
or  the  gift  of  any  person  except  her  husband, 
shall  remain  her  sole  and  separate  property, 
notwithstanding  her  marriage,  and  not  be 
subject  to  the  disposal  of  her  husband  or 
liable  for  his  debts. 

"Sec.  2.  A  married  woman,  while  the  mar- 
riage relation  subsists,  may  bargain,  sell 
and  convey  her  real  and  personal  property 
and  enter  Into  any  contract  with  reference 
to  the  same  In  the  same  manner,  to  the  same 
extent  and  with  like  effect  as  a  married  man 
may  In  relation  to  his  real  and  personal 
property. 

"Sec.  3.  A  woman  may,  while  married, 
sue  and  be  sued,  in  the  same  manner  as  if 
she  were  unmarried. 

"Sec.  4.  Any  married  woman  may  carry 
on  any  trade  or  business;  and  perform  any 
labor  or  services,  on  her  sole  and  separate 
account;  and  the  earnings  of  any  married 
woman  from  her  trade,  business,  labor  or 
services  shall  be  her  sole  and  separate  prop- 
erty, and  may  be  used  and  invested  b^  her 
in  her  own  name." 

Gen.   St.  1901,  c.  62. 

Much  stress  is  placed  upon  the  words  of 
the  second  section,  "enter  into  any  contract 
with  reference  to  the  same";  that  is,  with 
reference  to  her  real  and  personal  property. 
In  the  case  of  Peering  v.  Boyle,  8  Kan.  525, 
12  Am.  Rep.  480,  decided  at  the  July,  1871, 
term,  suit  had  been  brought  on  a  promissory 
note  given  by  a  married  woman.  She  an- 
swered that  when  the  note  was  given  she  was 
a  married  woman;  that  the  note  was  given 
to  the  payee  in  satisfaction  of  her  husband's 
sole,  separate,  and  individual  debt,  and  that 
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It  waa  given  without  any  benefit  or  consid- 
eration whatever  moving  to  her.  The  dis- 
trict court  sustained  a  demurrer  to  this  de- 
fense, and  this  court  affirmed  the  judgment 
In  the  facts  of  the  case  there  can  be  found 
no  Intimation  that  the  woman  had  ever  pos- 
sessed any  property,  trade,  or  business. 
There  Is  no  presumption  of  taw  that  she 
bad  done  so,  and,  if  such  had  been  the 
case,  the  allegations  of  the  answer  show  that 
her  contract  could  not  have  had  any  possible 
connection  with  them  or  with  her  services  or 
earnings.  The  note  concerned  a  matter  en- 
tirely outside  of  the  statute,  and  yet  it  was 
held  that  she  had  capacity  to  make  It,  and 
that  judgment  might  be  rendered  upon  it 

In  the  case  of  Wicks  v.  Mitchell,  9  Kan. 
80,  decided  at  the  January,  1872,  term,  suit 
was  brought  on  a  promissory  note  executed 
by  a  married  woman  with  others,  one  of 
whom  was  her  husband.  She  answered  that 
the  note  was  given  in  liquidation  of  the  debt 
of  the  other  makers,  and  that  she  signed 
as  surety  .only.  Iler  answer  also  contained 
the  following  allegations:  "That  said  note 
was  not  given  to  the  plaintiff  for  the  benefit 
of  this  defendant  nor  for  the  use  and  benefit 
of  her  sole  and  separate  property,  nor  with 
reference  to  the  same,  nor  for  anything  which 
might  or  could  inure  to  Its  or  her  benefit; 
that  this  defendant  did  not  nor  has  she 
charged  her  sole  or  separate  property  with 
the  payment  of  said  note,  but  at  the  time  of 
Its  execution  refused  to  in  any  manner  so 
charge  her  sole  and  separate  property,  or 
any  part  thereof."  A  demurrer  was  sustain- 
ed to  the  answer,  and  judgment  given  for 
the  plaintiff.  This  answer  went  beyond  the 
one  made  In  Decring  v.  Boyle,  supra,  in  that 
It  pleaded  the  woman's  refusal  to  charge  her 
separate  property  with  the  satisfaction  of 
the  contract.  If  the  possession  of  a  separate 
estate  which  may  be  bound  Is  necessary  In 
order  to  confer  capacity  to  contract,  the  ex- 
clusion of  such  estate  from  benefit  from  the 
transaction  and  from  liability  for  the  satis- 
faction of  the  contract  ought,  it  would  seem, 
to  be  equivalent  to  the  possession  of  no  es- 
tate, so  far  as  that  contract  Is  concerned. 
Nevertheless,  it  was  held  by  this  court  that 
Mrs.  Wicks  had  capacity  to  make  the  con- 
tract; that  the  answer  stated  no  defense, 
and  that  the  judgment  upon  it  against  her 
was  authorized  by  law. 

In  the  case  of  Larimer  v.  Kellcy,  10  Kan. 
298,  decided  at  the  July,  1872,  term,  it  ap- 
peared that  In  18G4  Mrs.  Larimer  and  Mrs. 
Kelley  were  captured  by  the  Sioux  Indians. 
They  both  escaped,  and  afterwards  entered 
into  an  agreement  with  each  other  to  write 
and  publish  a  book  describing  their  experi- 
ences during  captivity.  The  expenses  of  the 
work  were  to  be  borne  by  Mrs.  Larimer,  and 
the  profits  were  to  be  divided  equally.  The 
petition  of  Mrs.  Kelley  alleged  that  when  the 
manuscript  was  nearly  completed  Mrs.  Lari- 
mer took  possef^sion  of  It,  carried  it  to  Phila- 
delphia, and  bad  It  published  In  her  own 


name,  thereby  depriving  Mrs.  Kelley  of  the 
credit  and  reputation  of  the  authorship  of 
the  book,  and  of  her  share  of  the  profits  of 
Its  publication.  The  answer  alleged  that  at 
the  time  the  agreement  was  made  the  de- 
fendant was  a  married  woman  and  had  no 
trade,  business,  or  property  on  her  own  ac- 
count, bad  no  earnings  from  any  such  trade 
or  business  or  from  the  performance  of  any 
labor  or  services,  was  Incapable  of  making 
the  contract  sued  upon,  was  not  authorized 
to  do  so  by  her  husband,  and  that  the  plain- 
tiff was  also  a  married  woman  when  the  con- 
tract was  made,  and  therefore  Incapacitated 
to  enter  Into  a  binding  agreement  A  demur- 
rer was  sustained  to  this  answer,  and  judg- 
ment was  rendered  accordingly.  The  con- 
tract pleaded  was  made  while  the  married 
woman's  act  of  1859  was  still  In  force. 
Comp.  Laws  18G2,.c.  141 ;  chapter  94,  p.  6G4, 
Acts  1859.  Under  that  act,  as  under  the  act 
of  1868  which  supplanted  it,  the  only  express 
grant  of  power  to  make  contracts  Is  that 
contained  in  section  2,  which  relates  ex- 
clusively to  property.  The  points  of  the 
argument  made  in  support  .of  Mrs.  Larimer's 
answer  are  Identical  with  those  made  in  op- 
position to  the  liability  of  Mrs.  Suggs :  Dis- 
ability at  common  law  to  contract  at  all; 
capacity  to  contract  now  only  to  the  extent 
to  which  the  common-law  disability  has  been 
removed ;  the  letter  of  the  married  woman's 
act  which  allows  contracts  only  "In  reference 
to  the  same" — that  Is,  in  reference  to  prop- 
erty. This  court,  speaking  by  Mr.  Justice 
Brewer,  made  short  work  of  this  argument, 
and  announced  a  capacity  to  contract  which 
does  not  relate  to  real  or  personal  property 
:  and  which  is  not  described  in  the  statute. 
I  In  connection  with  a  citation  of  the  statute, 
I  he  said :  "The  third  and  fourth  defenses  are 
that  a  feme  covert  camiot  make  a  contract 
such  as  Is  set  forth  in  the  petition.  That 
contract  is  one  for  labor.  Each  Is  to  furnish 
her  skill  and  knowledge,  her  time  and  labor, 
In  "the  production  of  a  book.  •  •  •  If  she 
can  perform  labor  and  services  on  her  sepa- 
rate account,  she  can  contract  for  them.  If 
she  performs  them,  she  can  recover  for  them. 
The  coverture  of  the  parties  did  not  there- 
fore, avoid  their  contract,  and  the  demurrer 
to  the  third  and  fourth  defenses  was  properly 
sustained."  Larimer  v.  Kelley,  10  Kan.  98, 
305. 

In  the  case  of  Tallman  v.  Jones,  13  Kan. 
43S,  decided  In  1871,  a  strict  and  literal  In- 
terpretation of  the  statute  was  rejected,  and 
It  was  held  that  a  married  woman  without 
any  separate  estate  might  purchase  property 
on  credit  for  the  purpose  of  engaging  in 
business,  and  that  her  note  given  for  such 
property  was  a  valid  obligation. 

In  the  case  of  Miner  v.  Pearson,  16  Kan. 
27,  the  action  was  brought  to  recover  upon 
the  note  of  Louisa  B.  Pearson  and  Walter 
C.  Pearson,  and  to  foreclose  a  mortgage  se- 
curing it.  The  district  court  refused  to  ren- 
der a  judgment  against  Louisa  B.  Pearson 
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on  the  ground,  as  counsel  stated,  tbat  sbe  was 
a  feme  covert.  There  Is  nothing  In  the  ease 
to  show  that  sbe  owned  the  land  or  bad 
any  separate  estate  when  the  note  and  mort- 
gage were  given,  or  tbat  they  were  given 
with  reference  to  any  trade  or  business.  This 
court  ordered  Judgment  against  her,  saying: 
"A  married  woman  may  In  this  state  bind 
herself  by  her  contracts  to  the  extent  of  her 
separate  property.  And  a  personal  Judg- 
ment may  be  rendered  against  her  which 
will  reach  any  or  all  her  separate  property 
not  exempt  from  execution  under  the  exemp- 
tion laws." 

In  the  case  of  Bollnger  v.  Brake,  4  Kan. 
App.  180,  45  Pac.  950,  a  married  woman  had 
Joined  in  the  covenants  of  a  warranty  deed 
of  her  husband's  land.  Her  capacity  to 
bind  herself  by  such  a  contract  was  denied,  i 
but  botb  the  trial  court  and  the  Court  of 
Appeals  held  her  liable,  and  the  Judgment 
was  affirmed  by  this  court.  47  Pac.  537; 
58  Kan.  818,  51  Pac.  290.  Other  significant 
decisions  might  be  adverted  to. 

This  court  has  been  organized  some  44 
years  but  counsel  have  cited  no  decision  it 
has  ever  made  in  which  any  defense  based 
on  the  common-law  doctrine  of  coverture  has 
been  allowed  to  prevail  against  a  married 
woman's  contract  It  Is  true  that  In  Deer- 
Ing  V.  Boyle,  and  Wicks  v.  Mitchell,  it  is 
said  a  married  woman  does  not  bind  herself 
personally  as  a  man  does,  and  that  her  con- 
tracts bind  her  separate  estate  or  not  at 
all.  These  statements,  however,  did  not  con- 
trol the  decisions  rendered,  and  were  soon 
recognized  to  be  of  no  special  significance. 
In  each  case  capacity  to  make  a  contract 
which  was  not  and  could  not  be  connected 
with  the  maker's  separate  property,  trade, 
business  earnings,  or  services  was  recognized 
and  the  contract  enforced,  and  in  Deerlng  v. 
Boyle  the  possession  of  a  separate  estate  as 
an  element  of  capacity  was  utterly  Ignored. 
In  Deering  v.  Boyle,  Mr.  Justice  Valentine 
undertook  to  show  that  the  contract  involved 
did  relate  to  property  in  a  sense  sufliclent 
to  afford  technical  authority  for  it  as  a  strict- 
ly statutory  affair.  He  argued  tbat  a  man 
contracts  with  reference  to  his  property  with- 
out mentioning  it  The  man  makes  bis  con- 
tracfe  The  law  says  what  shall  be  done 
witb  his  property  If  he  fails  to  pertorm. 
He  contracts  in  view  of  the  law,  and  there- 
by relates  the  contract  to  his  property  and 
binds  it  Under  the  statute  a  married  wo- 
man may  do  as  a  married  man  may  do,  and 
hence  her  promissory  note  given  to  pay  the 
debt  of  her  husband  may  be  said  to  refer  to 
her  property  in  its  obligation.  A  man's 
contract,  however,  does  not  refer  merely  to 
property  in  present  ixissession  or  ownership. 
Future  acquisitions  are  within  its  obligation, 
and  the  reference  of  a  man's  contract  to  bis 
property  may  be  to  such  future  acquisitions. 
His  contract  is  tbat  if  he  do  not  pay  bis 
creditors  may  sue  him,  obtain  a  Judgment 
against  him,  cause  execution  to  be  issued  and 


levied  on  his  property,  and  cause  such  prop- 
erty to  l>e  sold  to  satisfy  the  execution.  But 
he  need  not  have  the  smallest  item  or  article 
of  property,  real  or  personal,  to  make  the 
contract,  or  to  make  it  refer  to  his  property,- 
or  to  support  a  Judgment  upon  it  The  opin- 
ion concludes:  "This  is  a  married  man's 
contract  with  reference  to  his  property.  A 
married  woman  may,  under  said  section  2 
of  the  married  woman's  act,  contract  'in  the 
same  manner,  to  the  same  extent,  and  witb 
like  effect,'  with  reference  to  her  property." 
Deering  v.  Boyle,  8  Kan.  525,  537. 

From  the  context  it  is  plain  that  the  ex- 
pression used  in  that  opinion,  to  the  effect 
that  unless  a  married  woman's  contract  bind 
her  separate  estate  it  Is  a  nullity,  referred  to 
the  source  of  satisfaction,  and  not  to  capacity 
to  contract  The  argument  is  this :  A  mar- 
ried woman  does  not  bind  herself  personally 
— tbat  is,  ber  body  cannot  be  taken  on  a 
capias  ad  satisfaciendum;  ber  husband  Is  no 
longer  liable  for  ber  debts  and  he  Is  not 
bound;  therefore,  unless  she  blud  ber  own 
property,  the  obligation  comes  to  naught 
The  same  expression  is  repeated  in  Wicks 
V.  Mitchell,  but  the  context  there  also  shows 
tbat  the  ineffectiveness  referred  to  does  not 
arise  from  a  lack  of  capacity  altogether  pro- 
hibiting any  kind  of  an  engagement,  but 
tbat  it  results  from  the  want  of  a  fund  to 
apply  to  the  satisfaction  of  a  contract  enter- 
ed into  by  one  at  all  times  competent  to  make 
it.  "A  party  is  held  obligated  to  do  that 
which  is  the  legal  effect  of  the  instrument  he 
executes.  The  rule  is  as  fixed  and  clear 
for  married  women  as  for  any  other  persons. 
When  they  sign  promises  to  pay,  the  law 
holds  tbat  they  act  in  good  faith,  and  that 
they  intend  to  do  what  they  have  promised. 
It  couwiders  tbat  instrument  a  valid  instru- 
ment, and,  as  it  can  be  held  valid  only  be- 
cause enforceable  against  her  separate  es- 
tate, it  enforces  it  against  such  estate." 
Wicks  V.  Mitchell,  9  Kan.  80,  89.  But  the 
potentiality  of  property  which,  as  the  stat- 
ute contemplates,  may  come  to  her  by  gift, 
descent,  devise,  or  bequest,  or  which  she  may 
acquire  through  her  own  means,  or  in  con- 
nection witb  her  own  trade  or  business,  is 
sufficient  to  authorize  the  formation  of  the 
contractual  relation. 

From  the  foregoing  it  will  be  observed  that 
there  are  no  restrictions  upon  the  authority 
of  married  women  to  contract  generally. 
Whatever  contract  her  husband  can  make  she 
can  make.  The  court  availed  Itself  of  the 
first  opportunity  presented  to  make  this  de- 
cision, and  tbat  the  legislative  intention  was 
properly  grasped  is  certain  from  the  fact 
that  the  married  woman's  act  of  18C8  has 
remained  unchanged  to  this  day.  The  state- 
ment in  Deering  v.  Boyle  and  Wicks  v. 
Mitchell,  that  a  married  woman  does  not 
bind  herself  personally,  was  merely  a  some- 
what automatic  enunciation  of  the  old  law 
found  in  all  the  unregenerated  texts.  Thus, 
In  Reeve's  "The  Law  of  Baron  and  Femme" 
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It  Is  said :  "It  Is  a  general  rule  that  a  wife 
cannot  so  contract  as  to  bind  herself;  her  con- 
tracts are  said  to  be  void  In  law.  The  prin- 
ciples on  which  this  doctrine  Is  founded  are 
two:  1st,  the  right  of  the  husband  to  the 
person  of  his  wife.  This  Is  a  right  guarded 
by  the  law  with  the  utmost  solicitude;  if 
she  could  bind  herself  by  her  contract,  she 
would  be  liable  to  be  arrested,  taken  in  exe- 
cution, and  confined  in  a  prison;  and  then  the 
husband  would  be  deprived  of  the  company  of 
his  wife;  which  the  law  will  not  suffer.  2d, 
the  law  considers  the  wife  to  be  In  the  power 
of  the  husband;  It  would  not,  therefore,  be 
reasonable  that  she  should  be  bound  by  any 
contract  which  she  makes  during  the  covert- 
ure, as  it  might  be  the  effect  of  coercion.  On 
the  first  ground  she  is  privileged  for  the  sake 
of  her  husband;  on  the  last,  for  her  own 
sake."  Chapter  8,  p.  98.  "No  action  at  law 
can  be  maintained  against  her.  For  the 
Judgment  In  that  case  would  subject  her  per- 
son to  Imprisonment;  and  thus  the  husband's 
right  to  the  person  of  his  wife  would  be 
Infringed,  which  the  law  will  not  permit  in 
any  case  of  a  civil  action."  Chapter  13,  p. 
171.  When  the  statements  noted  were  writ- 
ten. Imprisonment  for  debt  except  In  cases 
of  fraud  already  had  been  abolished,  and,  by 
virtue  of  the  very  statute  the  court  was  con- 
sidering, the  power  of  the  husband  over  the 
wife  in  the  matter  of  contracts  and  property 
had  hsen  destroyed.  Therefore,  as  suggest- 
ed In  2  Cord  on  Married  Women,  $  1045,  the 
reasons  assigned  for  the  Incapacity  of  the 
wife  and  for  her  exemption  from  personal 
Judgments  are  destitute  of  force  under  our 
altered  and  amended  law.  In  recognition  of 
this  fact,  no  doubt,  the  tone  of  Judicial  utter- 
ance soon  changed,  and  in  State  v.  Hendricks, 
82  Kan.  559,  664,  4  Pnc.  1050,  the  Justice  who 
wrote  the  opinion  in  Deering  v.  Boyle  said: 
"In  Kansas,  women  have  all  the  rights  and 
privileges  that  men  hflve,  excepi.  merely  that 
they  cannot  vote  at  general  elections.  A  mar- 
ried woman  may  sue  and  be  sued,  contract 
and  be  contracted  with,  buy,  sell,  barter, 
trade,  and  carry  on  business  In  the  same 
manner,  to  the  same  extent,  with  like  effect, 
and  as  freely  as  any  other  person  may.  And 
all  this  she  may  do  in  her  own  name,  and  in 
the  same  manner  as  others  not  In  her  condi- 
tion." For  all  those  who  feel  that  the  rea- 
soning of  Deering  v.  Boyle  is  artificial,  at- 
tenuated, and  against  the  overwhelming 
weight  of  Judicial  opinion  elsewhere,  there  is 
secure  ground  upon  which  to  declare  that  the 
final  conclusion  reached  was  sound.  The 
word  "feme  covert"  no  longer  has  for  us 
anything  more  than  a  historical  Interest. 
The  species  Is  .extinct  In  this  state.  This 
fact  can  best  be  brought  into  appreciation  by 
standing  for  a  moment  with  hand  on  mouth 
peering  into  the  hole  of  the  pit  from  whence 
we  were  digged. 

The  common  law  relating  to  the  rights  and 
powers  of  married  women  was  based  upon  a 
belief  in  the  complete  union  of  the  married 


pair,  which  would  be  destroyed  by  allowing 
any  opportimlty  for  a  divided  will.  It  was 
assumed  that  conjugal  affection  would  lead 
the  husband  to  deal  justly  with  his  wife, 
and,  if  that  motive  were  not  sufilciently 
potent,  that  a  realization  of  the  fact  that  bis 
wife's  interests  were  Identical  with  his,  fear 
of  family  discord,  pride  of  appearance,  and 
other  promptings  wou.u  move  him  to  eschew 
all  arbitrariness.  But  it  was  believed  that 
occasional  lapses  into  desx)otlsm  might  better 
be  suffered  than  to  compromise  the  indivis- 
ibility and  Indissolubility  of  the  matrimonial 
union.  Hence,  to  the  numerous  and  re.spect- 
able  audience  present  at  bis  lectures,  Black- 
ston^  said:  "By  marriage,  the  husband  and 
wife  are  one  person  In  law — that  Is,  the  very 
being  or  legal  existence  of  the  woman  Is 
suspended  during  the  marriage,  or  at  least 
Is  Incorporated  and  consolidated  into  that  of 
the  husband,  under  whose  wing,  protection, 
and  cover,  she  performs  everything;  and 
is  therefore  called.  In  our  law  French,  a 
feme-covert,  foemlna  vlro  co-operta;  Is  said 
to  be  covert-baron,  or  under  the  protection 
and  Infiuence  of  her  husband,  her  baron,  or 
lord;  and  her  condition  during  ber  marriage 
is  called  her  coverture.  Upon  this  principle, 
of  a  union  of  person  in  husband  and  wife 
depend  almost  all  the  legal  rights,  duties, 
and  disabilities,  that  either  of  them  ac- 
quire by  the  marriage."  Commentaries,  bk.  1, 
c  15,  p.  442.  In  fact,  the  woman  acquired 
nothing  but  a  right  to  support.  She  was 
despoiled  of  all  her  goods,  chattels,  and 
money,  which  the  husband  might  dispose  of 
as  absolutely  as  if  they  had  always  belonged 
to  him,  and  which  he  might  will  away  from 
ber  at  his  death.  He  fras  entitled  to  the 
possession  and  profits  of  her  land  during 
the  marriage,  and  if  he  survived  her  and  a 
child  had  been  born  the  right  continued  until 
his  death.  If  she  acquired  property,  she 
could  not  hold  It  It  went  to  him.  She 
could  not  make  a  contract  or  a  testamentary 
disposition  of  her  property,  because  she  had 
no  Independent  will  of  her  own.  Tue  mak- 
ing of  a  contract  with  her  hus^band  was 
inconceivable.  He  was  the  guardian  of  ber 
children,  and  was  entitled  to  her  earnings 
and  ber  services.  Whatever  she  did  was 
presumed  to  be  under  his  coercion.  He  could 
restrain  her  person  and  could  visit  cdl-poral 
punishment  upon  her  for  the  purpose  of  re- 
storing that  concord  and  harmony  which 
marital  unity  required.  If  the  baron  killed 
his  feme.  It  was  an  ordinary  kind  of  homi- 
cide. If  the  feme  killed  her  baron,  it  was 
a  species  of  treason,  because  she  rebelled 
against  the  authority  and  supremacy  of  her 
lord,  and  she  was  disemboweled  and  burnt 
alive. 

All  this  followed  naturally,  logically,  and 
Inevitably  from  the  ideal  nature  of  the  perfect 
union,  with  headship  in  the  husband,  which 
the  sacramental  ceremony  of  marriage  at 
the  common  law  established,  but  it  stifled  the 
free   growth   and   expression  of  that  indi- 
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vlduality  which  the  laws  of  nature  entitled 
a  woman  to  display,  and  it  resulted  in  un- 
conscionable tyranny.  Misfortune  frequently 
overtook  the  matrimonial  rentore.  Wires 
were  reduced  to  poverty  by  the  conduct  of 
vacuous  and  profligate  husbands..  Rapacious 
creoitors  knew  no  distinction  between  prop- 
erty produced  by  the  impecunious,  but  domi- 
neering, husband,  and  that  which  the  wife 
had  surrendered  when  she  passed  in  manu 
viri,  and  because  she  was  a  legal  and  eco- 
nomic nonentity  she  was  obliged  to  sufifer 
and  submit  in  abject  helplessness.  Courts 
of  equity  interposed  their  cumbersome  make- 
shifts of  trusteeship,  uses,  settlements,  and 
equitable  separate  estates;  but  equity  follows 
the  law,  and  unaided  it  could  not  overthrow 
the  harsh  and  stem  legal  doctrines  by  which 
the  degradation  of  married  women  was  ac- 
complished. Finally,  remedial  legislation  put 
In  its  tardy  appearance.  In  Kansas  a  begin- 
ning was  made  with  the  territorial  act  of 
1859,  already  cited.  When  the  state  Consti- 
tution was  framed  it  commanded  the  Legis- 
lature to  provide  for  the  protection  of  the 
rights  of  married  woman  In  acquiring  and 
possessing  property,  real,  personal,  and 
mixed,  separate  and  apart  from  their  hus- 
bands and  for  their  equal  rights  in  the  pos- 
session of  their  children,  and  created  the 
homestead,  which  it  exempts  from  forced 
sale  for  the  payment  of  debts  and  which  it 
prohibits  the  husband  from  incumbering  or 
alienating  without  the  Joint  consent  of  his 
wife.  Const  art.  15,  {g  6  and  9.  These 
constitutional  provisions  themselves  Irretriev- 
ably broke  down  the  common-law  theory  of 
marital  unity,  destroyed  the  notion  of  femi- 
nine sujection  to  baronial  authority,  threw  off 
the  restraints  of  coverture,  and  Installed  the 
modem  doctrine  of  the  equality  of  man  and 
wife  l)efore  the  law.  Legislative  acts  based 
upon  the  same  principles  speedily  followed 
until  not  only  does  n  inarried  woman  have 
the  right  to  acquire,  possess,  and  dispose  of 
her  own  property  in  her  own  way  free  from 
her  husband's  dictation  and  domination,  pos- 
sess the  homestead  equally  with  him  and 
defeat  Its  alienation.  If  such  be  her  will, 
make  and  fulfill  contracts  for  her  services, 
keep  her  own  earnings,  conduct  her  own  busi- 
ness and  retain  the  profits,  buy'  from  her 
husband  and  sell  to  him  as  if  he  were  a 
stranger,  sue  and  be  sued,  make*a  will,  edu- 
cate and  control  her  children  equally  with 
her  spouse,  and  govern  ber  own  conduct  free 
from  his  interference  or  restraint,  but  she  is 
authorized  to  attend  political  caucuses  and 
conventions,  nominate  candidates,  vote  at 
municipal  and  school  elections  according  to 
ber  own  Independent  judgment  and  inclina- 
tion, and  to  hold  public  ofllces  of  profit,  trust, 
and  honor.  What  there  is  left  of  subjuga- 
tion by  her  husband  or  subjection  to  him  to 
Incapacitate  her  to  make  any  kind  of  contract 
Bhe  please  is  difficult  to  perceive. 
All  the  legislation  affecting  the  status  of 
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married  women  must  be  considered  in  order 
that  the  full  virtue  of  each  separate  act  may 
be  appreciated,  and  it  is  noteworthy,  indeed, 
that  on  t{ie  same  day  the  married  women's 
act  of  1868  became  operative  the  following 
statute  went  into  effect :  "The  common  law, 
as  modified  by  constitutional  and  statutory 
law.  Judicial  decisions  and  the  condition  and 
wants  of  the  people,  .shall  remain  in  force 
in  aid  of  the  general  statutes  of  this  state; 
but  the  rule  of  the  common  law,  that  statutes 
in  derogation  thereof  shall  be  strictly  con- 
strued, shall  not  be  applicable  to  this  state; 
but  all  such  statutes  shall  be  literally  con- 
strued to  promote  their  object."  Gen.  St.  1868, 
c.  119,  i  3.  The  courf,  therefore,  is  not  obliged 
to  bend  its  efforts  toward  the  preservation 
of  the  swollen  autocracy  of  the  baron  over  the 
feme,  but  it  is  at  liberty  to  Interpret  acts  of 
the  Legislature  from  the  standpoint  of  the 
Legislature  Itself  and  according  to  the  re- 
medial purpose  it  had  In  view.  This  purpose 
clearly  appears  to  involve  a  recognition  of  the 
fact  that  the  exercise  of  rights  which  former- 
ly attended  marriage  by  capture  Is  no  longer 
to  be  tolerated;  that  in  the  family,  as  else- 
where in  society,  the  finer  relations  of  adult 
individuals  are  not  fixed  by  statutes,  but  Sow 
from  uncoerced  consent  and  mutual  agree- 
ment: that  the  wants,  the  interests,  the 
capacities,  the  activities,  and  the  aspirations 
of  a  married  woman  cannot  be  incorporated 
and  consolidated  into  those  of  ber  husband 
so  that  she  performs  everything  under  his 
wing  and  cover,  as  Blackstone  would  have; 
that  the  kernel  of  her  life  is  herself,  which 
conjugal  love  no  more  obscures  in  ber  than 
in  a  man;  and  that  she  is  entitled  to  the 
same  untrammeled  opportunity  for  the  de- 
velopment and  display  of  her  womanhood 
that  he  possesses  for  the  development  and 
display  of  bis  manhood.  "The  tendency  In 
Kansas  has  always  been  toward  an  exact 
equality  among  the  sexes  under  the  law. 
The  tendency  has  been  to  place  all  adult 
persons,  male  and  female,  ui)on  the  same 
legal  plane  so  far  as  such  a  thing  can  be  ac- 
complished." Mr.  Justice  Valentine,  in  Mil- 
ler V.  Morrison,  43  Kan.  44C  449,  23  Pac.  G12. 
"In  Kansas  a  woman  is  in  nearly  all  matters 
accorded  civil  and  political  equality  with 
man;  she  is  not  his  servant  nor  his  slave. 
Here,  the  sexes  may  harmonize  in  opinion 
and  co-operate  in  effort;  here  woman  is 
no  longer  subordinate  to  man,  but  the  two 
are  co-ordinate  together;  here,  the  burden 
of  a  common  prejudice  and  a  common  igno- 
rance against  woman  has  been  wholly  remov- 
ed; hei-e,  the  tyranny  which  degrades  and 
crushes  the  wives  and  mothers  in  other 
countries  no  longer  exists;  here,  the  coveted 
rewards  of  life  forever  forbidden  them  in 
some  of  the  states  are  within  their  reach; 
here,  a  fair  field  for  their  genius  and  industry 
is  open,  and  womanhood,  with  the  approba- 
I  tion  of  all,  may  assert  its  divinely  chartered 
I  rights,  and  fulfill  its  noblest  duties."    Chief 
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Justice  Horton,  In  State  ▼.  Walker,  36  Kan. 
297,  311,  13  Pac.  279,  59  Am.  Rep.  556.    ' 

Therefore  the  one-person  Idea  of  the  mar- 
riage relation  as  expounded  by  the  common- 
law  authorities  can  no  longer  be  made  the 
touchstone  of  a  married  woman's  rights  or 
capacities  In  this  state.  Her  powers  and  re- 
sponsibilities do  not  depend  upon  the  prin- 
ciple of  unity,  but  upon  the  principle  of  dl- 
Terslty.  True,  some  adumbrations  of  the  doc- 
trine are  shown  by  our  law,  and,  so  far  as 
they  hare  become  fixed  and  settled  rules, 
must  be  respected.  But  coverture  Is  an  ob- 
solete relation.  It  flourished  originally  in 
the  atmosphere  of  caste  and  privilege,  and  it 
has  gone  the  way  of  the  patrla  potestas  and 
chattel  slavery.  "In  this  state  a  husband 
and  wife  are  two  Independent  persons;  and 
the  hnsband  has  no  more  Immediate  Interest 
or  control  over  the  property  of  the  wife  than 
any  other  person.  Our  system  of  marriage 
literally  Implies  the  equality  of  the  husband 
and  wife,  the  Integrity  and  individuality  of 
each,  the  mutual  obligation  In  which  love  and 
duty  find  no  bondnge,  the  division  of  labor, 
and  the  multiplication  and  sharing  of  happi- 
ness." Baker  v.  Stewart,  40  Kan.  442.  459, 
19  Pac.  904,  2  L.  R.  A.  434,  10  Am.  St.  Rep. 
213.  There  Is  no  longer  any  reason  for  the 
common-law  doctrine  relating  to  the  contracts 
of  married  women,  and  with  the  death  of  the 
reason  for  It  every  legal  doctrine  dies.  Reeves 
applies  this  test  to  the  case  of  married  wo- 
men's contracts:  "The  true  criterion,  by 
which  we  determine  whether  she  Is  liable  or 
not  upon  her  contracts.  Is  whenever  the  afore- 
said marital  right  of  the  husband  can  be  af- 
fected, and  whenever  we  can  presume  a  pos- 
sibility of  coercion,  her  contracts  are  utterly 
void ;  but  If  we  can  find  a  case  when  no  mari- 
tal right  can  be  affected,  and  every  presump- 
tion of  any  opposite  coercion  Is  removed  out 
of  the  way.  the  wife  Is  bound.  The  words  of 
that  distinguished  character.  Lord  Hnrd- 
wlcke.  In  1  Ves.  305,  are  these:  'The  disabili- 
ty arising  from  coverture  is  not  for  want  of 
discretion,  but  because  she  Is  under  the  power 
of  the  husband;  this  position  T  take  to  be 
correct,  and  the  consequence  Is  clear,  that 
when  she  ceases  to  be  under  his  power,  there 
Is  no  solid  objection  to  her  managing  her  own 
estate  as  she  chooses.  If  no  marital  right  Is 
affected  by  It.' "  Reeves'  Baron  and  Femme, 
c.  8.  pp.  98.  99. 

This  court  has  had  occasion  to  act  upon  the 
same  principle:  "The  laws  of  Kansas  do  not 
presume  that  a  wife  who  unites  with  her  hus- 
band In  the  commission  of  a  crime  acts  under 
his  coercion.  On  the  contrary,  the  laws  of 
Kansas  presume  that  all  persons  of  mature 
age  and  sound  mind  act  upon  their  own  voli- 
tion, and  are  responsible  for  their  acts. 
•  •  •  But  giving  this  presumption  Its  full- 
est scope— supposing  that  It  has  operation  at 
common  law  in  murder  cases,  as  well  as  in 
many  others— still  we  do  not  think  It  can 
have  any  operation  In  Kansas;  and  this  on 
account  of  the  changed  condition  of  our  so- 


ciety and  institutions.    The  presumption  was 
probably  right,  when  first  adopted,  for    the 
state  of  society  which  then  existed.    Bat  it 
cannot  be  right  now  under  our  present  condi- 
tion of  society,  and  it  is  not  the  law.    There 
was  once  a  reason  for  the  presumption,   but 
that  reason  has  long  ago  ceased  to  exist  iu 
Kansas,  and  when  the  reason  for  the  presomp- 
tlon  has  ceased  to  exist,  the  presumption  it- 
self must  also  cease  to  exist."    State  v.  Hend- 
ricks, 32  Kan.  559,  564,  4  Pac.  1050.    "Under 
the  provisions  of  our  statute  the  reasons  as- 
signed for  liability  of  the  husband  for   tbe 
torts  of  his  wife  no  longer  hold  good,  and 
therefore,  in  our  opinion,  under  the  changes 
made  by  the  statutes,  the  liability  no  longer 
exists.    It  is  a  part  of  the  common  law  tbat 
where  the  reason  of  the  rule  falls,  the  rule 
fails  with  it    •    •    •    Again,  in  this  state, 
the  common-law  power  of  correction  of  the 
wife  by  the  husband  is  no  longer  tolerated. 
Under  the  common  law,  the  married  woman's 
legal  existence  was  almost  entirely  ignored. 
She  was  sunk  Into  almost  absolute  nonentity, 
and  rested  In  almost  total  disability;  bat  all 
of  this  has  been  changed  by  the  statute,  and 
today,  in  our  state,  'her  brain  and  hands  and 
tongue  are  her  own,  and  she  should  alone  be 
responsible  for  slanders  uttered  by  herself.' 
Our  conclusion  is  that  the  provisions  of  oar 
statute  change   the  common-law   rule,   and 
thereby  discharge  the  husband  from  liability 
for  the  torts  of  the  wife  committed  when  be 
is  present  and  with  which  be  has  no  connec- 
tion.   In  this  state  the'  wife  stands  upon  an 
equality,  in  all  respects,  with  the  husband. 
6he  is  alone  responsible  for  her  contracts, 
and  should  be  alone  responsible  for  her  words 
and  her  acts."    Norris  v.  Corkill,  32  Kan. 
409,  410,  412,  4  Pac.  862,  49  Am.  Rep.  489. 
The  conclusion  must  be  that  In  Kansas  cover- 
ture affords  no  ground  for  declaring  invalid 
a  married  woman's  contract,  even  although 
she  possess  no  separate  estate  or  separate 
trade  or  business.    This  being  true,  the  Sugga 
mortgage  is  a  valid  lien  upon  the  real  estate 
in  controversy,  and  the  plaintiff  Is  entitled 
to  have  It  foreclosed. 

B.  J.  Lowe  stands  upon  the  proposition  tbat 
Suggs  and  wife  did  not  execute  or  deliver  the 
Instrument  through  which  Mason  claims  title, 
and  she  verifies  her  pleading  to  this  effect. 
But  she  alleges  that  if  she  should  l>e  mis- 
taken the  instrument  is  no  more  than  a  mort- 
gage upon  which  action  Is  barred,  and  hence 
that  the  receiver's  deed  to  Green  Is  a  nullity 
as  a  conveyance  of  land.  Besides,  she  denies 
under  oath  the  authority  of  the  receiver  to 
execute  and  deliver  that  deed.  She  is,  there- 
fore, thoroughly  committed  to  the  position 
that  the  title  to  the  land  passed  to  the  Suggs 
heirs  upon  the  death  of  James  Suggs,  and  she 
cannot  be  allowed  to  assume  antagonistic  at- 
titudes upon  the  record.  The  Suggs  belrs 
could  not  have  taken  a  valid  tax  title  to 
their  own  land.  It  was  their  duty  to  pay 
their  taxes,  and  a  purchase  by  them  from 
the  bolder  of  a  tax  deed  would  have  amount- 
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ed  to  no  more  than  a  redemption.  The  same 
Is  true  of  their  grantee,  and  Lowe  acquired 
nothing  by  virtue  of  her '  acquisition  of  the 
Bundle  tax  title  after  she  had  bought  out 
the  Suggs  heirs.  The  district  court  finds  that 
the  First  National  Bank  deed  was  executed 
and  delivered,  and  does  not  find  that  it  was 
a  mortgage.  It  was  made  subject  to  the 
plaintiff's  mortgage.  The  copy  In  the  record 
shows  a  consideration  of  $1,000.  Soon  after 
its  execution  and  delivery  Suggs  and  wife 
left  the  land,  and  the  deed  drew  to  the  bank 
constructive  possession.  The  bank  made  pub- 
lic claim  to  the  land  in  its  reports  to  the 
Comptroller  of  the  Currency,  paid  the  taxes 
upon  it  and  paid  the  Interest  upon  the  plain- 
tiff's mortgage.  Finally  it  sold  the  land  as 
Its  own  to  one  not  shown  to  have  possessed 
any  knowledge  of  the  claimed  defect,  who, 
in  turn,  sold  it  to  the  defendant  Mason.  Un- 
der these  circumstances  James  and  Mallnda 
Suggs  would  be  estopped  to  deny,  as  against 
the  present  claimant  under  that  deed,  that 
it  was  Ineffectual  as  a  conveyance.  The 
Suggs  heirs  would  be  estopped  In  the  same 
manner,  and  their  grantee,  Lowe,  possesses 
no  right  to  dispute  it  superior  to  theirs. 

The  defendant  Rand  makes  no  claim  that 
be  acquired  a  good  title  to  the  land,  or  that 
he  was  an  Innocent  purchaser.  He  claims 
no  higher  right  than  those  which  Lowe  pos- 
sessed and  could  convey.  Lowe  cannot  pjead 
for  him  that  he  purchased  innocently,  for 
he  holds  Lowe's  covenants  that  the  title  is 
good  in  fact.  Lowe  acquired  title  by  a  quit- 
claim deed  reciting  only  a  nominal  considera- 
tion. Inquiry  at  the  treasurer's  office— one  of 
the  public  record  offices  of  the  county — ^would 
have  disclosed  the  fact  that  the  bank  had 
paid  the  taxes  on  the  land  for  a  series  of 
years.  An  Inquiry  at  the  bank  or  of  its  re- 
ceiver would  have  discovered  the  bank's  title. 
Hence  Lowe  was  not  an  Innocent  purchaser, 
and  Band's  title  obtained  through  her  al- 
together fails.  The  purchase  money  mort- 
gage given  by  Band  likewise  fails  for  want  of 
consideration. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded,  with  in- 
struction to  render  judgment  on  the  flndlngs 
of  fact  in  accordance  with  the  views  express- 
ed in  the  foregoing  opinion.  All  the  Justices 
concurring. 


(43  Wasb.  107) 

BEYNOLDS  v.  BEYNOLDS  et  al. 

(Supreme    Court    of    Washington.    March    2, 
1900.) 

L  APPEAI/—D1SMISSAI.  —  Notice  —  Pboof   of 
Sekvicb— Filing. 

Under  Laws  1899,  p.  79,  c  49,  providing 
that  no  appeal  shall  be  dismissed  for  any 
defect  in  the  notice  of  appeal  or  service  thereof, 
if  the  appellant  shall  forthwith  pei-fect  the 
appeal,  where  proper  notice  is  served  within  the 
time  prescribed,  and  proof  thereof  is  made  and 
filed,  the  appeal  will  not  be  dismissed  because 
soch  proof  18  not  filed  within  five  days  after 
service  of  the  notice. 


2.  M0BTOA.0EB— Absoltjtk  Deeds— Evioencx. 

Before  an  absolute  deed  will  be  declared 
a  mortgage,  clear  and  satisfactory  proof  must  _ 
be   produced   to   establish   that   the   deed   was  * 
given   as  security   for  a  debt  and  was  really 
intended  as  a  mortgage. 

[Ed.  Note. — For  cases  in  point,  see  voL  35, 
Cent.  Dig.  Mortgages,  §  lOO.J 

3.  Same. 

Plaintiff  never  held  the  record  title  to  the 
property  in  controversy,  which  passed  directly 
from  the  vendor  to  piain.iS's  father,  who 
agreed  to  sell  the  property  to  plaintiff  for 
$2,000,  and  gave  his  bond  for  a  deed,  which 
was  to  be  executed  on  plaintiff's  payment  of 
the  note  with  interest,  which  note  was  execuled 
about  two  weeks  before  the  bond  was  given. 
The  note  remained  unpaid  at  the  death  of  the 
father,  aa  did  other  indebtedness  of  plain  iff 
to  bis  father,  to  an  amount  equal  to  plaintifTs 
distributive  share  of  his  father's  estate,  which 
the  father's  will  provided  should  be  canceled. 
Ueld,  that  evidence  that  plaintiff  paid  $1,500 
of  the  purchase  price  of  the  property  at  the 
time  it  was  conveyed  to  his  father,  and  bor- 
rowed the  $2,000  to  make  up  the  balance, 
was  insuCBcient  to  establish  that  the  deed  by 
the  vendor  to  the  father  was  in  fact  a  mortgage. 

4.  Witnesses  —  Transactions     with    De- 
ceased' Persons — Interest. 

Where,  in  an  action  to  recover  certain  land, 
defendants  claimed  as  representatives  of  plain- 
tiff's deceased  father  and  derived  title  to  the  , 
land  through  the  executor  of  the  father's  will, 
plaintiff  was  inrompetent  to  give  evidence  to 
explain  the  condiMons  of  a  liond  for  title,  and 
other  writings  between  himself  and  his  father, 
under  2  Ballinger's  Ann.  Codes  &  St.  §  5991, 
providing  that  a  party  in  interest  shall  not  be 
admitted  to  testify  in  his-own  behalf  as  to  any 
transaction  had  by  him  with,  or  any  statement 
made  to  him  by  a  deceased  person,  in  an  action 
against  a  party  deriving  title  through  such 
deceased  person. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent.  Dig.  Witnesses,  §§  651,  652,  6C4.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Henry  L.  Kennan,  Judge. 

Action  by  Charles  H.  Beynolds  against 
Blanche  A.  Reynolds  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

B.  H.  Belden,  D.  B.  Glasgow,  and  Guy  B. 
Groff,  for  appellant.  James  A.  Williams  and 
Denton  M.  Crow,  for  respondent 

MOUNT  C.  J.  This  action  was  brought  by 
the  plaintiff,  who  prayed  in  his  complaint  to 
be  adjudged  the  owner  of  certain  lots  in 
Spokane,  and  that  his  title  to  said  lots  be 
quieted  against  the  claims  of  the  defend- 
ants. After  issues  Joined  upon  the  facts,  the 
cause  was  tried  to  the  court  At  the  close 
of  plaintiff's  evidence,  the  action  was  dis- 
missed.   Plaintiff  appeals. 

Bespondents  move  to  dismiss  the  appeal, 
because  the  notice  of  appeal  was  first  filed 
and  then  served,  and  because  proof  of  service 
of  the  notice  of  appeal  was  not  filed  within 
five  days  after  the  service  of  the  notice. 
Prior  to  the  act  of  1899,  p.  79,  c  49,  the  lat- 
ter ground  of  the  motion  was  held  sufficient 
for  a  dismissal  of  the  appeal.  Puckett  v. 
Moody,  17  Wash.  610,  50  Pac.  494,  and  cases 
there  cited.    But  since  that  time  the  ameud- 
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ment  of  1899  was  passed,  which  materially 
changes  the  prior  act,  and  which  provides 
that  no  appeal  shall  be  dismissed  for  any 
defect  In  the  notice  of  appeal  or  the  service 
thereof.  If  the  appellant  shall  forthwith  per- 
fect the  appeal.  It  Is  conceded  in  this  case 
that  a  proper  notice  was  served  within  time, 
and  that  proof  thereof  was  subsequently 
made,  but  not  within  time.  This  later  stat- 
ute was  evidently  Intended  to  cover  such 
cases.  Since  the  appeal  appears  not  to  have 
been  delayed,  or  respondents  Injured  In  any 
way,  the  motion  to  dismiss  Is  denied  with- 
'out  terms. 

Upon  the  merits,  the  facts  as  shown  by 
the  record  are  that  on  May  11,  1891,  Job 
Reynolds,  who  was  appellant's  father,  pur- 
chased from  James  Monoghan  and  wife  the 
land  In  question,  for  a  consideration  of  $3,- 
500.  At  that  time  the  appellant  was  In- 
debted to  his  father.  Job  Reynolds,  In  large 
amounts,  which  indebtedness  was  evidenced 
by  promissory  notes.  On  June  23.  1891,  Job 
Reynolds  agreed  to  sell  said  land9  to  bis 
son,  this  appellant,  upon  consideration  that 
the  son  would  pay  to  bis  father  a  promissory 
note  for  $2,000,  dated  April  29,  1891.  and  due 
April  29,  1894.  At  the  time  of  this  agree- 
ment, the  said  Job  Reynolds  executed  and 
delivered  to  his  son  a  bond  for  a  deed,  which 
was  to  be  made  upon  compliance  with  the 
terms  of  the  note.  Appellant  did  not  pay  the 
note  when  it  matured,  and  thereafter,  upon 
a  request  of  bis  father,  refused  to  pay  It 
On  March  6,  1899,  the  said  Job  Reynolds 
made  his  last  will,  which  contained  the  fol- 
lowing provisions:  "Fifth.  Whereas,  on  the 
let  day  of  February,  A.  D.  1889,  at  the  in- 
stance and  request  of  my  son  Charles  H. 
Reynolds,  I  made  an  advancement  to  him 
of  the  sum  of  $8,000,  which  said  advance- 
ment was  made  and  paid  by  me  and  accept- 
ed by  the  said  Charles  H.  Reynolds  as  his 
full  distributive  share  of  my  estate  as  beii;  at 
law  or  otherwise  at  the  time  of  my  death, 
and  that  by  reason  of  the  foregoing  recital 
and  the  further  fact  of  my  having  furnished 
large  sums  of  money  since  the  advancement 
above  referred  to  and  at  the  instance  and  re- 
quest of  my  said  son  Charles  H.  Reynolds, 
for  Investment  in  real  estate  for  his  bene- 
fit, and  as  the  same  has  been  accompanied 
by  great  pecuniary  loss  to  me,  I  have  omitted 
him  as  one  of  the  general  beneficiaries  under 
this  will  as  he  has  received  from  me  more 
that  his  pro  rata  share  Of  my  estate.  Sixth. 
I  direct  that  should  my  said  son  Charles  H. 
Reynolds  accept  and  concur  in  the  provisions 
of  my  will  that  my  executor  shall  cancel 
and  deliver  to  him  ail  of  the  various  evi- 
dences of  indebtedness  which  I  may  hold 
against  him  at  the  time  of  my  death.  Other 
wise  all  such  Indebtedness  shall  be  enforced 
against  him  for  the  benefit  of  my  estate." 
In  June,  1900,  Job  Reynolds  died,  and  sub- 
sequently his  will  was  probateu  in  the  state 
of  Iowa,  where  he  resided.  The  will  was 
not  submitted  for  probate  in  this  state.    Ap- 


pellant did  not  contest  the  will  bnt,  without 
filing  any  written  acceptance,  submitted 
thereto.  Upon  the  settlement  of  the  estate, 
the  executor  of  the  will  conveyed  the  proper- 
ty In  question  to  Florence  M.  Price,  a  sister 
of  the  appellant  and  one  of  the  legatees  un- 
der the  win,  in  consideration  of  $900  which 
was  her  distributive  share  of  the  estate. 
After  the  property  bad  been  conveyed  to  the 
said  Florence  M.  Price,  appellant  placed  his. 
bond  for  a  deed  upon  the  records  in  Spokane 
county,  and  brought  this  action,  claiming 
that  he  had  purchased  the  property  in  1891 
from  Monoghan  and  wife  for  a  considera- 
tion of  $3,100;  that  at  the  Ume  of  the  pm> 
chase  he  p^id  Mr.  Monoghan  in  cash  $1,.'>50 
of  the  purchase  price,  and  tliat  a  year  there- 
after, when  the  balance  became  due,  be  bor- 
rowed $2,000  from  his  father  for  the  purpose 
of  paying  the  balance  with  interest,  and  that 
the  title  was  thereupon  conveyed  by  Mono- 
ghan and  wife  direct  to  bis  father  Job  Rey- 
nolds, as  security  for  the  payment  of  the  $2,- 
000;  that  the  conveyance  to  his  father  was 
In  fact  a  mortgage;  that  by  the  terms  of 
the  will  the  note  was  canceled,  and  thereby 
appellant  became  the  owner  of  the  property. 
There  is  no  evidence  In  the  record  tending  to 
show  that  the  deed  from  Monoghan  and  wife 
to  Job  Reynolds  was  Intended  to  be  a  mort- 
gage to  secure  the  payment  of  the  note  of  ap- 
pellant to  his  father  for  $2,000,  except  itbe 
Inference  in  the  bond  Itself,  which  recites 
that  If  the  appellant  shall  pay  the  said  note 
at  its  maturity,  then  the  said  Job  Reynolds 
will  convey  the  property  to  tbe  appellant;  al- 
so some  letters  written  in  the  year  1898,  by 
Job  Reynolds  to  his  son.  In  which  letters 
Job  Reynolds  asks  his  son  for  a  quitclaim 
deed  for  this  and  other  property,  for  the 
reason  that  the  bond  "has  long  since  been 
due  and  Is,  so  to  speak,  dead."  ■  It  is  conced- 
ed that  Job  Reynolds  paid  the  taxes  on  the 
property  from  the  year  1891  to  the  time 
of  his  death  in  1900,  and  that  appellant,  up- 
on demand  of  his  father  after  the  maturity 
of  the  note,  refused  to  pay  the  said  note. 

Before  a  deed  absolute  in  form  will  be  de- 
clared to  be  a  mortgage,  clear  and  satis- 
factory proof  must  be  produced  to  establish 
that  the  deed  was  given  as  security  for  a 
debt,  and  was  really  intended  as  a  mortgage. 
We  do  not  find  such  proof  In  the  record  be- 
fore us.  Appellant  has  never  held  the  rec- 
ord title;  the  title  passed  directly  from  Mon- 
oghan and  wife  to  Job  Reynolds,,  and  shortly 
thereafter  Job  Reynolds  agreed  to  sell  the 
property  to  bis  son  for  $2,000,  and  gave  bim 
a  bond  for  a  deed,  which  was  to  be  executed 
upon  the  payment  of  a  note  for  that  sum  witb 
Interest.  Tbe  note  appears  to  have  been  made 
about  two  weeks  before  tbe  bond  was  given. 
The  note  was  never  paid.  It  is  true,  tbe  last 
will  of  Job  Reynolds  released  all  notes  held 
by  him  against  his  son,  but  It  did  not  pro- 
vide for  the  conveyance  of  the  property  to 
the  son.  It  appears  that  tbe  father  held 
notes  for  large  sums  against  the  son,  and 
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that  Ilia  son  hnd  received  advancements  for 
more  than  his  distributive  share  of  the  es- 
tate. The  will  provided  for  the  cancellation 
of  all  these  notes,  and  nothing  more.  The 
transaction  between  appellant  and  bis  father. 
In  regard  to  the  land  in  question,  was  either 
a  mortgage  or  an  agreement  to  sell  npon  the 
payment  of  |2,000.  The  record  satisfies  us 
that  tbe  latter  was  the  true  condition,  and 
being  so,  the  appellant  is  not  entitled  to  the 
land  because  he  has  not  paid  the  purchase 
price.  Under  the  terms  of  the  will  lie  is  en- 
titled to  a  cuncellatiou  of  the  note  and  noth- 
hig  more. 

Ap|>ellant  claims,  by  bis  pleadings,  that  he 
was  the  purchaser  of  the  land  from  Mono- 
ghan  and  wife;  that  In  the  year  18»8  he  en- 
tered Into  a  contract  of  purchase  with  said 
Monogban  for  the  sum  of  $3,100.  and  paid 
thereon  $1,550  at  the  time  the  contract  was 
made.  But  subsequently  his  father  loaned 
him  $2,000  with  which  be  made  a  flnal  pay- 
ment on  the  land,  and  that, a  deed  was  made 
directly  from  Monogban  and  wife  to  his 
father  to  secure  that  snm.  Appellant  testi- 
fied, that  there  were  two  original  copies  of 
this  alleged  contract,  one  held  by  Monogban 
and  one  by  an  agent  of  appellant;  that  both 
these  originals  were  in  the  city  of  Spokane 
at  the  time  of  the  trial.  Neltlierof  these  origi- 
nals was  offered  in  evidence,  and  there  was  no 
showing  that  either  of  them  was  lost  or  not 
obtninaiile.  Appellant  offered  in  evidence  a 
purported  copy  made  by  himself  from  the 
original,  which  the  court  properly  rejected, 
because  the  copy  was  not  the  best  evidence. 

Appellant  complains  that  tbe  court  erred  in 
rejecting  oral  evidence  of  the  appellant  him- 
self, to  explain  the  conditions  of  the  bond 
and  other  writings  between  appellant  and  bis 
deceased  father.  Tbe  respondents  In  this  ac- 
tion are  defending,  as  representatives  of  Job 
Reynolds  and  as  deriving  title  through  the 
executor  of  his  last  will.  The  statute  pro- 
vides in  such  cases  that  "a  party  In  interest 
or  to  the  record  shall  not  be  admitted  to  tes- 
tify In  his  own  behalf  as  to  any  transaction 
bad  by  him  with  or  any  statement  made  to 
him  by  any  such  person."  Section  5991,  2 
Balllnger's  Ann.  Codes  &  St.  The  court  prop- 
erly rejected  the  offered  evidence. 

Upon  tbe  record  before  us,  the  Judgment  of 
the  lower  coui-t  appears  to  be  right.  It  is 
therefore  affirmed. 

ROOT,  DUNBAR,  HADLET,  FULLER- 
TON,  and  RUDKIN,  JJ.,  concur.  CROW,  J., 
baring  been  of  counsel,  took  no  part 

(41  Wash.  S80) 

CAREY  V.    HATS. 
(Supreme  Court  of  Washington.    Feb.  7,  1906.) 

1.   Pl.BADINO— CONSTBDCTION. 

A  more  liberal  construction  will  be  given  a 

pleading  after  issue  joined  and  trial  bad  than 

when  its  sufficiency  is  questioned  by  demurrer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 

Cent.  Dig.  Pleading,  {  T2.] 


2.  Bills  and  Notes— Fobu  and  Contents- 
Recitals— Cokstbuction. 

A  note  containing  a  stipulation  that  the 
same  is  given  "as  a  security  of  said  (payee) 
with  an  assignment  of  scrip  made  find  executed 
to  her  by  me  this  day,"  and  further  reciting 
that  "on  the  payment  of  this  note,  according 
to  these  terms,  said  order  and  assignment  to 
be  fully  canceled  and  discharged,"  was  not  a 
mere  security  for  the  assignment  of  the  scrip, 
but  the  note  and  the  assignment  were  given 
as  security  for  the  payment  of  the  sum  men- 
tioned in  the  note. 

Appeal  from  Superior  Court,  King  County; 
George  E.  Morris,  Judge. 

Action  by  Mary  Carey  against  W.  F.  Hays. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Fred  Page-Tusfin  and  W.  F.  Hays,  for  ap- 
pellant. Blaine,  Tucker  &  Hyland,  for  re- 
spondent. 

DUNBAR,  J.  This  Is  an  action  brought  by 
the  respondent  against  tbe  appellant  to  re- 
cover tbe  sum  of  $500  and  Interest,  alleged  to 
I  be  due  on  a  promissory  note 'set  out  In  tbe 
complaint  Tbe  cause  was  tried  by  tbe  court 
without  a  Jury,  and  resulted  in  a  Judgment 
In  favor  of  respondent. 
-  Tbe  principal  contention  Is  as  to  whether 
or  not  the  complaint  states  a*  cause  of  action. 
Tbe  allegations  of  tbe  complaint,  omitting 
the  formal  parts,  are  as  follows:  "That,  at 
Seattle,  "Wash.,  on  June  2,  1890,  for  a  valu- 
able consideration  to  him  In  band  paid,  the 
said  defendant  D)ade,  e.xecuted,  and  delivered 
to  tbe  plaintiff  bis  certain  promissory  note 
in  writing  bearing  date  on  that  date,  which 
said  promissory  note  Is  in  words,  letters,  and 
figures  following,  to  wit,  'Seattle,  Wash.,  June 
2,  1896.  Six  months  after  date  I  promise  to 
pay  to  the  order  of  Mary  Carey  five  hundred 
($500)  dollars  gold  coin  of  tbe  United  States 
of  America,  with  interest  thereon  at  the  rate 
of  one  per  cent,  per  month  from  date.  This 
note  Is  given  as  a  security  of  said  Miss  >fary 
Carey  with  an  assignment  of  scrip  made  and 
executed  to  her  b,v  me  this  day,  directed  to 
the  commissioner  of  pubic  lands  for  the  sum 
of  one  thousand  dollhrs  to  be  delivered  to 
said  Miss  Mary  Carey  when  the  same  shall 
have  been  Issued  by  the  state  to  me,  my  heirs 
or  assigns,  within  the  said  six  months  from 
this  date;  and  If  not  so  Issued  by  the  state 
within  said  time,  then  said  Mary  Carey  is 
to  rettirn  said  assignment  or  order  for  Issue 
of  scrip  from  the  state,  and  on  the  payment 
of  this  note,  according  to  these  terms,  said 
order  and  assignment  to  be  fully  canceled  and 
discharged.  [Signed]  W.  F.  Hays.'  Where- 
in and  whereby  tbe  said  defendant  promised 
and  agreed  to  pay  the  sum  of  $500  according 
to  the  terms  and  conditions  of  said  promis- 
sory note,  and  then  and  there  delivered  said 
promissory  note  to  the  plaintiff,  who  Is  now 
the  owner  and  holder  thereof,  and  no  part  of 
the  same  has  been  paid."  Demand  for  Judg- 
ment No  demurrer  was  Interposed  to  this 
complaint,  but  answer  was  made  admitting 
the  execution  of  the  Instrument  set  up  in 
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paragraph  1  of  the  complaint,  bnt  alleging 
that,  under  the  terms  of  a  certain  contract  en- 
tered into  between  the  defendant  and  the 
state,  be  was  entitled  to  the  issuance  of  cer- 
tain certificates  or  scrip  for  land,  and  that 
in  conjuDctlon  with  the  giving  of  tbe  note, 
he  had  directed  tbe  commissioner  to  execute 
and  deliver  to  the  respondent  $1,000  in  cer- 
tificates when  the  same  should  be  Issued  by 
the  state  to  him  under  the  aforesaid  contract; 
that  concurrently  therewith,  and  as  a  guar- 
anty on  the  part  of  tbe  appellant  that  the 
contract  referred  to  would  be  performed, 
and  tbat  the  said  scrip  would  be  issued  and 
delivered  to  the  respondent,  he  executed  tbe 
note  which  was  set  up  in  tbe  complaint;  that 
the  contract  for  the  tide  land  filling  bad  not 
yet  been  performed,  nor  the  scrip  Issued  by 
the  state  of  Washington ;  but  that  the  con- 
tract was  yet  In  force,  and  that  it  would.  In 
due  course  of  time,  be  performed  and  the 
scrip  issued  to  the  respondent.  Denied  that 
be  was  Indebted  to  tbe  respondent  In  the  sum 
of  $500,  or  any  other  sum,  and  asUed  for  a 
dismissal  of  tlie  cause  with  costs.  The  ma- 
terial part  of  the  reply  was  to  the  effect  that 
the  note  was  not  given  as  a  guaranty  for 
the  fulfillment  of  tbe  contract.  Tbe  suffi- 
ciency of  the  contract  was  not  a.ssailed  until 
after  the  Issues  were  made  up  and  the  wit- 
nesses for  the  respondent  Introduced,  when 
the  appellant  moved  tbe  court  for  a. nonsuit 
upon  the  ground,  and  for  the  reason  that  the 
evidence  was  Insufficient  to  support  a  verdict 
In  favor  of  respondent,  and  tbat  the  com- 
plaint did  not  state  facts  sufficient  to  consti-. 
tute  a  cause  of  action  against  the  appellant 
A  more  liberal  construction  will  always  be 
given  to  a  pleading  that  Is  assailed  after  Is- 
sue joined  and  trial  had.  than  will  be  when 
tbe  sufflclency  of  tbe  pleading  Is  raised  upon 
a  demurrer.  We  think  there  was  sufficient  In 
this  complaint  especially  supplemented  by 
tbe. testimony,  to  state  a  cause  of  action.  If, 
Indeed,  It  Is  not  sufficient  upon  Its  face.  The 
accompanying  annoimcement  tbat  this  note 
is  given  as  a  security  of  Miss  Mary  Carey, 
with  an  assignment  of  scrip,  etc.,  does  not 
sustain  appellant's  contention  that  tbe  note 
was  given  to  respondent  as  security  for  tbe 
assltrnment  of  the  scrip  spoken  of.  The  court 
evidently,  and  we  think  properly,  construed 
the  Instrument  as  meaning  that  the  note 
and  assignment  were  given  as  security  for 
the  payment  of  the  money  borrowed,  viz., 
the  $.")00.  The  assignment  was  brought  Into 
court  by  tbe  respondent  and  tendered  to  tbe 
appellant  in  the  case.  This  the  respondent 
bad  a  right  to  do  under  the  terms  of  the 
agreement  which  further  provides  that  upon 
the  payment  of  tbe  note,  the  order  and  as- 
signment should  be  canceled  and  discharged; 
all  tending  to  show  tbat  It  was  tbe  intention 
of  the  parties  to  the  contract  that  the  as- 
signment or  order  for  the  scrip  was  to  be 
held  simply  as  security  for  tbe  payment  of 
the  note. 

■    No  error  was  committed  by  the  court  In 
overruling  the  appellant's  motion  to  dismiss. 


The  Judgment  seems  to  be  right,  and  is  there- 
fore affirmed. 

MOUNT,  O.  J.,  and  CROW,  FULLERTON, 
HADLEY,  RUDKIN,  and  ROOT,  JJ.,  concur. 


(41  Wash.  SS7) 
KDLZER  T.    SIMONTON. 
(Supreme  Court  of  Washington.    Feb.  8,  1900.) 
Replevin— JnoGMKNT—CoNDrriON  Imposed. 

Where,  in  replevin  by  a  sellet  of  lumber, 
the  evidence  juKtitied  a  verdict  against  the 
fraudulent  buyer  and  a  third  person,  who  ob- 
tained po.ssession  without  paying  anything  ez- 
cppt  freight  charges  for  transportation  from 
the  seller's  mill  to  the  place  of  delivery,  the 
seller  must  repay  tbe  freight  to  obbiin  a  judg- 
mrnt  for  the  return  of  tbe  lumber  or  its 
value. 

Appeal  from  Superior  Coiu*t,  Spokane 
County;  Miles  Polndexter,  Judge. 

Action  by  John  G.  Eulzer,  doing  business 
under  tbe  name  of  tbe  Valley  Lumber  Com- 
pany, against  E.  B.  Simonton  and  another. 
From  a  judgment  for  plaintiff,  defendant  EL 

B.  Simonton  appeals.    Modified. 

Gallagher  &  Thayer,  for  appellant    John 

C.  Kleber,  for  respondent  • 

ROOT,  J.  This  Is  an  action  to  replevin 
lumber  bought  by  defendant  Cobum  from 
respondent  and  subsequently  sold  to  appel- 
lant Respondent  manufactured  the  lumber 
at  Valley,  Wash.  Cobum  was  a  dealer  In 
lumber  in  Spokane.  Appellant  was  a  con- 
tractor and  builder  In  the  last-mentioned 
city.  Coburn  by  letter  ordered  two  car  loads 
of  lumber  from  respondent,  both  of  which 
were  shipped  to  him  at  Spokane.  Cobum 
was  absent  from  Spokane  when  the  lumber 
arrived.  Ills  agent,  one  Powell,  went  to  ap- 
pellant and  told  him  tbat  tbe  lumber  bad  ar- 
rived, but  that  there  was  no  money  with  which 
to  pay  tbe  freight  charges.  Appellant  ad- 
vanced $09.75  to  pay  said  freight  charges  and 
one  car  load  of  lumber  was  turned  over  to  blm, 
and  a  portion  of  the  other  car  load.  Cobum 
was  owing  appellant  at  this  time.  He  paid 
Coburn  nothing  for  tbe  lumber  excepting  the 
$09.75  advanced  for  freight  charges,  but  gave 
blm  credit  for  $280  on  tbe  existing  Indebt- 
edness. Respondent  alleged  that  Coburn  was 
hopelessly  insolvent  at  the  time  he  ordered 
the  lumber  and  had  no  Intention  and  no  rea- 
sonable expectation  of  being  able  to  pay 
therefor,  and  maintains  tbat  appellant  knew 
or  should  have  known  of  Cohurn's  insolvent 
condition  and  of  the  fact  tbat  he  bad  not 
paid  for  said  lumber.  The  value  of  the  two 
car  loads  of  lumber  was  $350.75.  The  case 
was  tried  before  the  court  without  a  jury  and 
findings  of  fact  and  conclusions  of  law 
and  Judgment  for  the  return  of  the  lumber  or 
for  $280,  In  the  alternative,  were  made  and 
entered  in  favor  of  respondent  Appellant 
excepted  to  tbe  principal  findings  of  fact  and 
contends  tbat  the  judgment,  from  which  he 
appeals,  was  erroneous. 
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The  court  found  that  Cobnrn  was  hope- 
lessly Insolvent  and  concealed  his  Insolvency 
from  respondent,  who  had  no  knowledge 
thereof,  and  that  he  bad  no  reasonable  ex- 
pectation of  being  able  to  pay  for  said  Inm- 
ber,  and  that  he  bought  It  with  fraudulent 
Intent  not  to  pay  for  the  same;  and  found 
that  appellant  parted  with  nothing  of  value 
in  consideration  of  getting  said  lumber.  The 
decision  of  the  case  must  t-urn  largely  upon 
the  Intent  of  Coburn  acd  the  knowledge, 
actual  or  constructive,  of  appellant  of  the 
drcomstances  Involved.  These  were  ques- 
tions of  fact  depending  upon  the  evidenc& 
It  would  probably  serve  no  good  purpose  to 
analyze  and  discuss  the  evidence  adduced. 
While  It  is  not  as  satisfactory  as  might  be 
desired,  nevertheless  we  think  it  sustains 
the  material  facts  found  by  the  trial  judge, 
and  was  sufficient  to  sustain  the  Judgment 
with  the  following  exception.  The  $69.75 
freight  bill  was  a  charge  which  It  was  nec- 
essary to  pay  before  Coburn  or  appellant  or 
respondent  could  get  possession  of  the  lumber 
from  the  railway  company.  We  do  not 
think  that  respondent  was  entitled  to  be 
placed  In  a  better  position  than  he  would 
have  been  had  appellant  not  taken  the  lum- 
ber. The  latter  having  been  transported 
from  Valley  to  Spokane,  the  resondent  had 
the  benefit  of  this  transportation  which 
rendered  the  lumber  that  much  more  val- 
uable where  delivered. 

The  case  will  be  remanded  to  the  superior 
court  with  the  following  Instructions:  If, 
within  30  days  from  the  ^ate  of  the  filing 
of  the  remittitur,  tbe  respondent  shall  pay 
Into  the  registry  of  the  court,  for  the  benefit 
of  the  appellant,  the  sum  of  $69.75,  then  tbe 
Judgment  of  the  lower  court  shall  stand  af- 
firmed. If  said  amount  is  not  so  paid  within 
said  time  then  the  superior  couft  shall  enter 
an  order  and  Judgment  dismissing  the  action. 
Said  deposit  of  $69.75  shall  not  be  delivered 
by  tbe  clerk  of  court  to  appellant  until  the 
lumber  shall  have  been  delivered  to  respond- 
ent If  said  lumber  has  been  removed  or  in 
any  manner  dissipated  so  that  tbe  same  can- 
not be  delivered  to  respondent,  the  latter  may 
withdraw  the  $69.75  giving  appellant  credit 
for  said  amount  upon  the  Judgment  of  $280 
as  entered  by  the  superior  court.  Neither 
party  shall  recover  costs  In  this  court 

MOUNT,  C.  J.,  and  DUNBAR,  CROW, 
PULLERTON,  RUDKIN,  and  HADLEY,  JJ., 
concur. 


(41  Wash.  699) 

MILLER  ▼.  CITY  OP  SEATTLE. 
(Snpreme  Court  of  Washington.    Feb.  9,  1906.) 
1.  AppEAt  — Dismissal— Want  or  Actual 

CONTBOVERSY. 

Where,  pending  an  appeal  from  a  judgment 
dismiesing  a  proceeding  by  mandamus  to  com- 
pel a  city  to  repay  to  plaintiff  liis  pro  rata 
share  of  the  part  of  a  special  asscs-sment  levied 
for  paving  streets  not  neressary  to  pay  the 
cost  of  the  improvement,  the  city  adopted  an 


ordinance  providing  for  a  refund  ta  the  taxpay- 
ers of  their  pro  rata  share  of  the  excess,  tfie 
court  on  the  motion  of  the  city  will  dismiss 
tbe  appeal. 

■  [Ed.  Note. — ^Por  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  §§  63,  75,  76; 
vol.  3,  Cent  Dig.  Appeal  and  Error,  f§  3122, 
3139.] 

2.  Costs— Or  Disuissai.  of  Appeal. 

The  appellant  is  entitled  to  such  costs  as 
he  incurred  up  to  tbe  date  the  ordinance  was 
approved  by  the  mayor. 

Appeal  from  Superior  Court,  King  Coun- 
ty; A.  W.  Prater,  Judge. 

Mandamus  by  C.  M.  Miller  against  the  city 
of  Seattle.  From  a  judgment  of  dismissal, 
plaintiff  appeals.    Dismissed. 

C.  M.  Miller,  for  appellant  Scott  Cal- 
houn, for  respondent 

ROOT,  J.  The  city  of  Seattle  levied  a  spe- 
cial assessment  to  pay  for  paving  certaba 
streets.  When  the  work  was  completed,  it 
was  ascertained  that  said  assessment  produced 
an  excess  of  about  $19,000  over  and  above 
what  was  necessary  to  fully  pay  the  cost  of 
the  improvement.  Appellant  was  one  of  the 
owners  of  property  specially  assessed.  He 
instituted  this  proceeding  to  compel  the  city, 
by  mandamus,  to  refund  to  bim  the  pro  rata 
portion  of  said  excess  which  should  come  to 
him.  The  trial  court  sustained  a  demurrer 
to  his  complaint,  on  the  ground  that  the  ac- 
tion was  not  commenced  within  the  time  re- 
quired by  the  city  charter,  and  the  proceeding 
was  dismissed  From  the  judgment  of  dis- 
missal an  appeal  was  taken. 

After  the  appeal  had  been  perfected,  the  re- 
spondent city  duly  enacted  an  ordinance 
wherein  and  whereby  it  was  provided  that  all 
property  owners  within  the  district  covered 
by  the  assessment  referred  to  should  be  en- 
titled to  and  receive  their  pro  rata  portion  of 
the  excess  on  hand.  Respondent  moves  to 
dismiss  the  appeal  herein  (1)  for  the  reason 
that  the  amount  involved  is  less  than  $200; 
(2)  for  the  reason  that  the  controversy,  on 
account  of  the  enactment  of  said  ordinance, 
has  ceased.  Appellant  urges  that  the  last 
ground  is  not  well  taken,  for  the  reason  that 
the  city  cannot  pay  him  under  this  ordi- 
nance as  long  as  the  judgment  of  the  lower 
court  remains  unreversed.  We  do  not  think 
this  position  tenable.  By  passing  the  ordi- 
nance referred  to,  the  city  acknowledged  its 
obligation  to  pay  appellant  and  all  other  prop- 
erty owners  within  said  district  the  amounts 
respectively  which  they  had  paid  in  excess  of 
what  was  necessary  to  do  the  work  Having 
so  done,  and  then  having  moved  to  dismiss 
this  appeal  upon  the  ground  that  the  effect  of 
said  ordinance  was  to  provide  payment  and 
satisfaction  of  appellant's  claim,  the  city 
would  be  estopped  to  hereafter  deny  its  obli- 
gation to  pay  appellant  said  amount  We 
think  tbe  appeal  must  be  dismissed  upon  the 
second  ground  mentioned. 

This  disposition  necessitates  our  consider- 
ation of  the  question  of  costs.    It  appears 
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that  this  appeal  was  taken  prior  to  the  pas- 
sage of  the  ordinance  wherein  and  whereby 
the  city  made  provision  for  the  payment  of  ap- 
pellant's claim.  We  think  appellant  Is  en-, 
titled  to  such  costs  as  he  incurred  up  to  the 
date  that  said  ordinance  was  approved  by 
the  mayor,  to  wit,  December  28,  1905. 

The  appeal  will  be  dismissed,  and  costs 
in  this  court  taxed  in  favor  of  appellant. 

MOUNT,   C.  J.,   and   CROW,    HADLEY, 
DUNBAR,  and  RUDKIN,  JJ.,  concur. 


(41  Wash.  601) 

STATE  T.  ARMSTRONG. 
(Supreme  Ciourt  of  Washington.    Feb.  9,  1906.) 

1.  Cbiminal  Law— Judgment  —  Writ  Coram 
Nobis— Sufficiency  of  Petition. 

A  petition  for  a  writ  coram  nobis  to  review 
a  conviction  of  homicide,  made  after  an  affirm- 
ance of  tlie  conviction  on  appeal,  on  ttie  ground 
that  a  juror  had,  contrary  to  his  testimony 
on  his  voir  dire,  expressed  opinions  as  to  de- 
fendant's guilt  in  the  presence  of  a  certain 
person,  which  was  not  accompanied  by  the 
affidavit  of  the  person  referred  to,  nor  of  any 
other  person  claiming  to  have  beard  the  state- 
ments made  by  the  juror,  and  was  not  signed 
or  verified  by  defendant,  but  'only  by  bis  attor- 
ney, was  insufficient. 

2.  Same— Grounds. 

A  writ  coram  nobis  will  not  be  issued  to 
review  a  conviction  of  homicide  on  the  ground 
that  a  Juror  swore  falsely  as  to  his  qualifica- 
tions on  bis  voir  dire. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  {  2547.] 

Appeal  from  Superior  Court,  Cbehalls 
County;    Mason  Irwin,  Judge. 

A.  A.  Armstrong  was  convicted  of  murder 
Itf  the  first  degree,  and  petitioned  for  a 
writ  coram  nobis.  From  a  Judgment  of  dis- 
missal, petitioner  appeals.    AlHrmed. 

See  79  Pac.  490. 

W.  H.  Abel,  for  appellant  E.  B.  Boner, 
for  the  State. 

ROOT,  J.  The  appellant  was  informed 
against  In  the  trial  court  on  a  charge  of 
murder  in  the  first  degree,  and  a  verdict  find- 
ing him  guilty  thereof  returned.  Motion 
for  a  new  trial  was  made  and  denied,  and 
Judgment  entered  on  the  verdict.  An  appeal 
from  the  Judgment  was  taken  to  this  court, 
where  an  affirmance  was  had.  Thereafter 
appellant  filed  in  the  superior  court  a  peti- 
tion for  a  writ  coram  nobis,  alleging  therein 
that  one  Robert  Lowry,  who  was  one  of  the 
members  of  the  Jury  before  whom  appellant 
was  tried,  and  who  on  his  voir  dire  had 
stated  that  he  was  not  acquainted  with  ap- 
pellant, had  never  seen  or  heard  of  him  be- 
fore, and  had  not  formed  nor  expressed 
any  opinion,  and  had  no  impression  re$:pecting 
the  guilt  or  innocence  of  the  defendant,  and 
was  entirely  free  from  bias  and  ill  will, 
and  knew  of  no  reason  why  he  could  not 
sit  as  a  juror,  had,  a  few  days  prior  to  said 
trial,  stated,   in  the  presence  of  one  May 


Lamb,  that  If  be  sat  upon  the  trial  of  said 
cause  as  a  Juror  be  would  see  to  it  that 
appellant  was  hung,  meaning  thereby  that  be 
would  insist  on  convicting  appelliant  of  mur- 
der In  the  first  degree,  and  that  said  Lowry 
then  and  there  expressed  great  animus  and 
bias  against  appellant;  that  neither  affiant 
nor  his  attorney  knew  of  the  said  statements 
at  the  time  the  said  Juror  was  examined 
upon  his  voir  dire;  that  said  Juror  was 
actuated  by  strong  personal  bias,  and  enter- 
tained the  fixed  opinion  at  said  time  that 
this  appellant  was  guilty  and  should  be  con- 
victed of  murder  in  the  first  degree  (all  of 
which  was  unknown  to  appellant  or  bis  attor- 
ney until  long  after  the  trial  and  entry  of 
Judgment,  and  after  the  termination  of  the 
appeal  in  the  Supreme  0>urt);  that  defendant 
did  not  receive  a  fair  and  impartial  trial 
on  account  of  these  matters.  To  this  peti- 
tion the  prosecuting  attorney  interposed  a 
motion  to  dismiss  upon  the  following  grounds: 
"(1)  The  court  is  without  authority  in  law 
to  issue  said  writ;  (2)  the  said  petition  Is 
not  verified  according  to  law;  (3)  the  peti- 
tion does  not  set  forth  facts  sufficient  to 
warrant  or  upon  which  to  base  the  issuance 
of  said  writ,  or  to  grant  the  relief  prayed 
for  In  the  petition."  This  motion  was  sus- 
tained by  the  trial  court  and  the  petition 
dismissed.  From  the  order  and  Judgment  of 
dismissal,  this  appeal  is  taken. 

The  petition  is  neither  signed  nor  verified 
by  appellant  but  bears  the  signature  and 
verification  of  his  attorney.  Neither  is  It 
accompanied  by  ^he  affidavit  of  the  said  May 
Lamb,  referred  to  therein,  nor  by  the  affida- 
vit of  any  other  person  or  persons  claiming 
to  have  heard  any  of  the  statements  alleged 
to  have  been  made  by  said  Lowry.  Coming 
In  this  form  at  so  late  a  day,  we  think  the 
petition  was  entirely  insufficient,  and  that 
the  order  of  the  court  dismissing  the  same 
was  not  error.  Reid  t.  Hoffman,  6  Heisk. 
(Tenn.)  440;  Collins  v.  State,  07  Am.  St  Rep. 
301  and  notes;  Dobbs  v.  State  (Kon.  Sup.) 
65  Pac.  658.  Under  our  statutes  and  prac- 
tice, it  may  t>e  possible  that  occasion  might 
arise  where  a  writ  coram  nobis  could  he 
properly  granted;  but  such  occasions  must 
be  very  rare,  as  provision  is  made  to  afford 
relief  by  other  meails  In  most  coses.  It 
has  been  held,  and  we  think  It  to  be  the 
general  rule,  that  the  .writ  will  not  be  issued 
to  correct  an  error  involving  a  question  that 
has  been  adjudicated.  5  Ency.  P.  &  P, 
29,  34. 

In  this  case  the  question  of  the  qualifica- 
tion of  Lowry  as  a  Juryman  was  adjudicated. 
He  was  questioned  and  cross-questioned  upon 
his  voir  dire  as  to  his  qualifications,  and 
was  duly  accepted  as  a  Juryman.  That  the 
writ  cannot  be  employed  to  set  aside  ver- 
dicts and  Judgments  on  account  of  perjury 
seems  to  he  .well  established.  State  ex  reL 
Davis  V.  Superior  Court,  15  Wash.  338,  46 
Pac.  309.  There  would  seem  to  be  no  great- 
er reason  why  the  writ  should  issue  in  a 
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case  where  a  prospective  Juryman  is  alleged 
to  have  answered  falsely  as  to  bis  qunliUca- 
tlons.  We  do  not  think  the  petition  present- 
ed in  this  case  Justified  the  issuance  of  tbe 
writ. 

The  Judgment  of  the  superior  court  is 
affirmed. 

MOUNT,  C.  J.,  and  r»TJNBAR,  CROW, 
HADLEY,  FULLERTOX,  and  RUDKIN,  JJ., 
concur. 


(41  Wash,  m) 

MAT  V.  SUTHERLIN. 
(Supreme  Court  of  Washington.    Feb.  15,  1906.) 

1.  Limitation  op  Actions  —  Disabilities — 

MiNOBITy. 

Under  Ballinger's  Ann.  Codes  &  St.  i  4809, 
providing  that  if  a  person  entitled  to  bring  an 
action  be  under  the  age  of  21  years  at  the 
time  the  cause  of  action  accrues,  .the  time  of 
his  disability  shall  not  be  a  part  of  tbe  time 
limited  for  the  commencement  of  the  action, 
the  10-year  statute  of  limitatiops  (Ballinger's 
Ann.  Codes  &  St.  §f  4796,  4797),  governing 
actions  for  the  recovery  of  real  property,  is 
unavailable  to  defeat  the  claim  ef  one  who 
is  a  minor  at  the  time  bis  right  of  action  ac- 
crued, and  who  asserts  such  claim  within  the 
prescribed  period  after  attaining  his  majority. 
(Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  §  302.] 

2.  Adverse  Possession— Good  Faith  of  Pos- 
session—Purchaser  Pendente  Lite. 

Ballinger's  Ann.  Codes  &  St.  $  5503,  pro- 
vides that  every  person  in  actual  and  notorious 
possession  of  lands  under  claim  and  color  of 
title  made  in  good  faith,  and  who  shall  continue 
in  possession  and  pay  taxes  for  eseven  successive 
years,  shall  be  adjudged  to  be  the  legal  owner 
of  the  lands,  to  the  extent  of  his  paper  title. 
Section  5505  requires  a  minor  to  commence 
an  action  to  recover  lands  held  under  the  above 
section  within  three  years  after  attaining  his 
majority.  Section  5515  provides  that  an  action 
to  recover  land,  brought  against  a  person  in 
possession,  cannot  be  prejudiced  by  any  alien- 
ation made  by  such  person  either  before  or 
after  the  commencement  of  the  action.  Section 
5518  provides  that  in  an  action  to  recover  land, 
the  judgment  shall  be  conclusive  as  to  the 
estate  in  such  property  and  the  right  to  the 
possession  thereof,  upon  the  party  against  whom 
the  same  is  given  and  against  all  persona 
claiming  under  such  party  after  the  commence- 
ment of  the  action.  Beld,  that  one  who  pur- 
chased land  from  the  person  in  possession  pend- 
ing suit  against  such  person  to  recover  the 
lands  was  not  a  purchaser  in  good  faith  and 
nnder  color  of  title  within  the  meaning  of  sec- 
tion 5r,03,  and  a  minor  owner  of  the  lands  was 
not  bound  to  sue  such  purchaser  within  three 
yeqrs  after  attgining  his  majority  in  accordance 
with  section  5u05. 
8.  Lis  Pendens— Application  op  Statute. 

Code  1881,  S  61,  and  Ballinger's  Ann. 
Codes  &  St.  {  4887.  providing  for  tbe  filing 
of  a  not'ce  of  lis  pendens  in  acUons  affecting 
real  property,  do  not  supersede  or  control  Bal- 
linger's Ann.  Ck>des  &  St.  §§  5515,  5518,  pro- 
viding that  an  action  to  recover  ^ssession  of 
real  property  cannot  be  prejudiced  by  any 
alienation  made  by  the  person  in  possession, 
and  declaring  judgments  in  actions  to  recover 
the  possession  of  real  property  conclusive  as 
to  the  estate  in  such  property  and  the  right 
to   tbe    possession    thereof    upon    the    parties 


against  whom  the  same  are  rendered  and  all 
persons  claiming  under  them  after  the  com- 
mencement of  the  action. 

Appeal  from  Superior  Ctoturt,  Lincoln  Coun- 
ty; Miles  Polndexter,  Judge. 

Action  by  C  C.  May  against  Edmund  Sutb- 
erlin.  From  a  Judgment  for  defendant,  plain' 
tiff  appeals.    Affirmed. 

H.  A.  P.  Myers,  for  appellant  Alfred  M. 
Craven  and  Joseph  Sessions,  for  respondent 

RUDKIN,  J.  Some  time  prior  to  the  21st 
day  of  August,  1889,  John  Y.  Sutherlln  en- 
tered tlie  land  In  controversy  ip  this  action, 
under  the  homestead  laws  of  the  United 
States.  On  the  above  date  Sutherlln  died 
intestate  in  Lincoln  county,  and  thereafter 
one  Alice  Rice,  claiming  to  be  the  widow  of 
said  Sutherlln,  made  final  proof  and  obtained 
patent  for  said  lands,  pursuant  to  said  home- 
stead laws.  On  the  8th  day  of  July,  1891, 
the  defendant  Edmund  Sutherlln,  then  a  mi- 
nor, through  bis  guardian  ad  litem,  brought 
an  action  In  tbe  superior  court  of  Lincoln 
county,  against  the  said  Alice  Rice,  to  re- 
cover possession  of  said  homestead  claim  and 
to  quiet  his  title  thereto.  Thereafter  such 
proceeding:?  were  had  In  said  action  that  on 
tbe  12th  day  of  March,  1894,  a  Judgment  was 
duly  entered,  adjudging  the  defendant  herein 
to  be  the  owner  in  fee  of  said  lands,  and  that 
tbe  said  Alice  Rice  and  all  persons  claiming 
under  her  as  purchasers,  Incumbranceiy,  or 
otherwise,  were  forever  barred  of  all  right, 
claim,  or  equity  In  or  to  said  lands,  and  every 
part  thereof.  This  Judgment  was  never  ap- 
pealed from,  and  remains  of  full  force  and  ef- 
fect On  the  30th  day  of  November,  1891, 
while  said  last-mentioned  action  was  pend- 
ing and  before  final  Judgment  therein,  tbe 
plaintiff  In  this  action  purchased  the  premises 
in  controversy  from  the  said  Alice  Rice,  and 
immediately  entered  Into  possession  thereof, 
and  has  continued  such  po.ssession  ever  since. 
i.Tbe  plaintiff  in  this  action  was  not  made  a 
I  party  to  said  last-mentioned  action,  and  no 
I  notice  of  the  pendency  of  said  action  wa8( 
I  filed  In  the  office  of  the  county  auditor  of* 
said  Lincoln  county.  On  tbe  26th  day  of 
March,  1894,  the  defendant  herein  commeuccd 
a  further  action  against  the  plaintiff  herein 
In  tbe  same  court,  to  recover  the  possession 
of  the  lands  in  controversy.  This  last-uien- 
tloned  action  was  dismissed  for  want  of  pros- 
ecution on  the  29th  day  of  September,  1903. 
The  plaintiff  brought  the  present  action 
against  tbe  defendant  to  quiet  his  title  to 
said  lands,  alleging  in  his  complaint  that  he 
was  the  owner  in  fee  and  had  been  In  tbe  ac- 
tual possession  thereof  for  more  than  10 
years.  Tbe  answer  puts  the  plaintiff's  title 
In  issue,  admits  his  possession  for  more  than 
10  years,  avers  that  the  defendant  did  not  ar- 
rive at  the  age  of  majority  until  the  28th 
day  of  February,  1901,  and  pleads  tbe  above- 
mentioned  Judgment  in  bar  of  the  action. 
The  defendant  also  filed  a  cross-complaint. 
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asking  for  the  recovery  of  the  possession  of 
the  premises  In  controversy  and  for  dam- 
ages for  their  detention.  The  case  was  tried 
before  the  court  without  a  Jury,  and  i-esulted 
in  findings  and  a  Judgment  in  favor  of  the 
defendant,  according  to  the  prayer  of  his 
cross-complaint  From  this  Judgment  the 
plaintiff  has  appealed. 

The  only  question  presented  on  the  ap- 
peal is  that  of  the  appellant's  title  to  the 
lands  in  controversy,  and  the  only  title  claim- 
ed by  him  Is  under  the  7  and  10  year  statute 
of  limitations.  Sections  4796,  4797,  BalUn- 
ger's  Ann.  Codes  &  St.  provide  that  actions 
for  the  recovery  of  real  property  or  for  the 
recovery  of  the  possession  thereof  must  be 
brought  within  10  years  after  the  cadse  of 
action  shall  have  accrued,  and  no  action  shall 
be  maintained  for  such  recovery  unless  it 
appears  that  the  plaintiff,  his  ancestor,  pred- 
ecessor, or  grantor,  was  seised  or  possessed 
of  the  premises  In  question  within  10  years 
before  the  commencement  of  the  action.  Sec- 
tion 4809  provides  that  if  a  person  entitled 
to  bring  an  action  be  at  the  time  the  cause 
of  action  accrues,  either  under  the  age  of 
21  years,  or  insane,  or  Imprisoned  on  a  crim- 
inal charge,  or  in  execution  under  the  sen- 
tence of  a  court  for  a  term  less  than  his 
natural  life,  the  time  of  such  disability  shall 
not  be  a  part  of  the  time  limited  for  the 
commencement  of  the  action.  It  is  conceded, 
that  the  respondent  was  a  minor  at  the  time 
the  right  of  action  to  recover  the  premises  in 
controversy  accrued,  and  that  he  did  not  at- 
tain his  majority  until  February,  1901.  It  is 
manifest,  therefore,  that  the  10-year  statute 
of  limitations  cannot  avail  the  appellant. 

Section  5503,  Ballinger's  Ann.  Codes  &  St., 
provides  that  "Every  person  in  actual,  open 
and  notorious  possession  of  lands  or  tene- 
ments under  claim  and  color  of  title,  made  In 
good  faith,  and  who  shall  for  seven  succes- 
sive years  continue  in  possession  and  shall 
also  during  said  time  pay  all  taxes  legally 
assessed  on  such  lands  or  tenements,  shall 
be  held  and  adjudged  to  be  the  legal  owner 
of  said  lands  or  tenements,  to  the  extent  and 
according  to  the  purport  of  his  or  her  paper 
title." 

Section  5505,  Ballinger's  Ann.  Codes  &  St, 
provides  that  a  minor  shall  commence  an  ac- 
tion to  recover  lands  and  tenements  held  or 
claimed  under  the  above  section  within  three 
years  after  attaining  his  majority.  The  ap- 
plication of  the  last  statute  mentioned  de- 
pends upon  whether  the  appellant  was  In  pos- 
session under  claim  and  color  of  title  made 
in  good  faith,  and  this  in  turn  depends  upon 
whether  he  was  bound  by  the  Judgment  In  the 
prior  action  brought  against  his  predecessor  in 
Interest,  he  being  a  pendente  lite  purchaser; 
for,  if  bound  by  that  Judgment,  It  complete- 
ly destroyed  all  claim  or  color  of  title  as  ef- 
fectually as  would  a  deed  from  the  appellant 
to  the  respondent  of  the  same  date  As  said 
by  the  court  In  Sholl  v.  German  Coal  Co.  (111.) 
28  N.  E.  748:    "The  Important  Inquiry,  then. 


Is  whether  Gideon  H.  Rupert  at  the  time  he 
paid  taxes  and  held  possession  as  stated,  had 
color  of  title,  as  the  three  must  unite  to  au- 
thorize a  recovery.  The  deed  from  Ansel 
Haines  and  Jonathan  Haines  of  April  12, 
1853,  to  Rupert  and  Gill,  and  the  deed  of 
November  17,  1855,  from  Gill  to  Rupert  were 
sufficient  to  place  under  color  of  title  Gideon 
H.  Rupert;  and  had  nothing  transpired  to 
divest  such  title,  we  would  feel  indined  to 
hold  that  under  such  color,  and  the  payment 
of  taxes  and  possession,  as  we  have  hereto- 
fore mentioned,  a  recoveiy  might  be  had. 
But  in  September,  1869,  by  the  decree  of  the 
circuit  court  In  the  partition  suit  heretofore 
mentioned,  Gideon  H.  Rupert  was  divested 
of  all  title  to  the  land  involved  in  N.  W.  % 
of  section  12,  and  his  payment  of  taxes  and 
possession  after  that  date  was  under  no 
title  whatever,  as  the  decree  had  deprived 
him  of  title.  Suppose  that  Rupert  had  con- 
veyed the  pcemises  to  a  third  party  by  quit- 
claim deed,  and  after  making  such  deed  had 
continued  in  possession  and  paid  taxes  for 
seven  successive  years;  under  such  circum- 
stances, would  he  be  entitled  to  claim  the 
benefit  of  the  statute  of  limitations?  In  Hea- 
cock  V.  Lubuke,  107  III.  396,  we  held  that  aft- 
er a  conveyance  a  party  could  not  claim  the 
benefit  of  the  statute.  The  same  principle 
has  been  laid  down  in  Harris  v.  Hardeman, 
27  Tex.  248;  Gower  v.  Quinlan,  40  Mich.  572. 
By  the  decree  the  title  of  Rupert  was,  in  ef- 
fect, extinguished,  and  after  that  time  he  oc- 
cupied as  one  holding  the  possession  of  land 
under  no  paper  title."  But  It  should  require 
no  argument  to  show  that  a  party  who  holds 
property  contrary  to,  and  in  defiance  of, 
the  Judgment  of  a  court  of  competent  Juris- 
diction, Is  without  color  or  claim  of  title,  and 
that  good  faith  Is  entirely  wanting. 

Counsel  suggests,  however,  that  this  Judg- 
ment was  not  binding  on  the  appellant  be- 
cause he  was  a  pendente  lite  purchaser,  was 
not  made  a  party  to  the  action,  and  no  notice 
of  lis  pendens  was  filed.  Section  5515,  Ballin- 
ger's Ann.  Codes  &  St,  provides  that  "an  ac- 
tion for  the  recovery  of  the  possession  of  real 
property  against  a  person  in  possession  can- 
not be  prejudiced  by  any  alienation  made  by 
such  person  either  before  or  after  the  com- 
mencement of  the  action."  Section  5518  pro- 
vides that  "In  an  action  to  recover  the  pos- 
session of  real  property,  the  Judgment  therein 
shall  be  conclusive  as  to  the  estate  In  such 
property  and  the  right  to  the  possession 
thereof,  so  far  as  the  same  is  thereby  deter- 
mined, upon  the  party  against  whom  the  same 
is  given,  and  against  all  persons  claiming 
from,  through,  or  under  such  party  after  the 
commencement  of  such  action,  except  as  in 
this  section  provided.  When  service  of  the 
notice  is  made  by  publication,  and  Judgment 
Is  given  for  failure  to  answer,  at  any  time 
within  two  years  from  the  entry  thereof,  the 
defendant,  or  his  successor  in  interest  as  to 
the  whole  or  any  part  of  the  property,  shall, 
upon  application  to  the  court  or  Judge  there- 
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of,  be  entitled  to  an  order  vacating. the  judg- 
ment, and  granting  htm  a  new  trial,  upon  the 
payment  of  the  costs  of  the  action."  It  is 
true  that  section  61  of  the  code  of  1881,  which 
was  In  force  at  the  time  the  former  action 
was  commenced,  and  the  conveyances  to  ap- 
pellant made,  and  section  4887,  Ballinger's 
Ann.  Codes  &  St,  which  was  in  force  at 
the  time  of  the  rendition  of  the  final  Judgment, 
provide  for  thefllingofanoticeof  lis  pendens  in 
actions  affecting  real  property;  but  the  form- 
er sections  are  special,  relate  to  a  particular 
class  of  actions,  and  are  not  superseded  or 
controlled  by  the  general  statute  relating  to 
notice  of  lis  pendens.  It  was  so  held  In 
Sheridan  v.  Andrews,  49  N.  T.  478,  and  Web- 
ster V.  Pierce,  108  Wis.  407,  83  N.  W.  938, 
under  similar  statutory  provisions,  .and  this 
is  in  accord  with  the  general  rule  of  statu- 
tory construction. 

We  are,  therefore,  of  opinion  that  the  ap- 
pellant has  no  title  to  the  property  in  contro- 
versy, under  the  statute  of  limitations  or  oth- 
erwise, and  the  judgment  of  the  court  below 
is  accordingly  affirmed. 

MOUNT,  C.  J.,  and  HADLEY,  FULLER- 
TON,  DUNBAB,  root,  and  CROW,  JJ., 
concur. 

(41  Wash.  614) 

SCHULZE  et  ux.  v.  OREGON  R.  &  NAVI- 
GATION CO.  et  al. 
(Supreme  Court  of  Washington.    Feb.  IG,  lOOC) 

1.  Appeal  —  Pabties  Entitled  to  Appeal  — 
Parties  Aoorieved. 

Where  an  action  was  dismissed  aa  against 
certain  defendants  before  verdict,  but  inad- 
vertently a  judgment  was  rendered  against  them 
all,  and  subsequently  the  court,  by  an  order, 
eliminated  the  names  of  the  defendants  as  to 
whom  the  action  had  been  dismissed,  the  de- 
fendants were  not  aggrieved  and  could  not 
prosecute  an  appeal  from  the  order. 

2.  Same— Time  fob  Takjno  Appeal. 

Where  an  action  was  dismissed  as  against 
certain  defendants  before  verdict,  but  inadver- 
tently a  judgment  was  rendered  against  them 
all,  and  subsequently  the  court  by  an  order 
eliminated  the  names  of  the  defendants  as  to 
whom  the  action  bad  been  dismissed,  an  appeal 
would  not  lie  from  the  judgment  as  modified, 
the  time  for  talcing  an  appeal  from  the  judg- 
ment as  originally  entered  having  expired. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §g  1891-1899.] 

Appeal  from  Superior  Court,  Spokane 
County ;  George  W.  Belt,  Judge. 

Action  by  Alexander  Schnize  and  wife 
against  the  Oregon  Railroad  &  Navigation 
Company  and  others.  From  a  judgment  In 
favor  of  plaintiff,  defendants  prosecute  sepa- 
rate appeals.    Appeals  dismissed. 

W.  W.  Cotton,  Samuel  R.  Stern,  and  James 
G.  Wilson,  for  appellant  Oregon  R.  &  Naviga- 
tion Co.  Wm.  T.  Mulr,  J.  C.  Veazle,  Samuel 
R.  Stem,  for  appellant  Burns  Bros.  Munter 
&  Jesseph,  for  respondents. 

ROOT,  J.  This  cause  came  on  for  trial  be- 
fore the  judge  and  jury  In  the  trial  court,  and 


resulted  in  a  verdict  for  plaintiffs,  against 
all  the  defendants,  excepting  John  Burns  and 
James  Bums,  who  were  dismissed  from  the 
action  before  the  verdict  was  returned.  Judg- 
ment thereafter,  to  wit,  on  the  27th  day  of 
December,  1904,  was  entered  against  all  of 
the  defendants.  'Thereafter  an  appeal  was 
taken  from  said  judgment  to  this  court,  which 
appeal  was  dismissed,  on  the  28th  day  of 
April,  1905.  On  the  11th  day  of  September, 
1905,'  the  appellants  Oregon  Railroad  &  Navi- 
gation Company,  John  Bums,  and  James 
Bums,  and  Bums  Bros.,  a  copartnership, 
filed  a  motion  in  the  superior  court  to  vacate 
and  modify  the  judgment  which  had  been 
entered  on  the  27th  of  December,  1904, 
basing  their  motion  on  several  grounds.  On 
the  13th  of  September,  1905,  the  respondents 
filed  a  motion  in  the  superior  court  to  amend, 
nunc  pro  tunc,  the  judgment  entered  Decem- 
ber 27,  1904,  in  such  a  manner  as  to  elimi- 
nate the  names  of  James  Burns  and  John 
Bums  as  judgment  debtors,  and  to  show  that 
the  action  had  been  dismissed  as  to  said 
•Tames  Burns  and  John  Bums.  The  court 
denied  the  motion  of  appellants  and  granted 
that  of  resiK>ndents.  Thereafter  appellants 
appealed  from  what  they  term  the  "judgment 
rendered  and  entered  on  September  20,  1905, 
modifying  said  judgment  and  order  of  Decemi 
her  27,  1904,  and  from  said  judgment  and  or- 
der of  December  27,  1904,  as  modified."  The 
Oregon  Railroad  &  Navigation  Company  ap^ 
pealed  in  Its  behalf.  John  Burns  and  Jame; 
Burns  join  In  a  separate  appeal,  and  Burns 
Bros.,  a  copartnership,  prosecutes  still  an- 
other appeal. 

The  respondents  move  to  dismiss  all  of 
tliese  appeals.  They  contend  that  the  order 
of  the  court  made  September  20,  1905,  made 
no  change  whatever  in  the  judgment  of  De- 
cember 27,  1904,  in  so  far  as  It  affected  the 
rights  or  Interests  of  the  appellant,  the  Or- 
egon Railroad  &  Navigation  Company,  or 
the  appellant  Bums  Bros.,  a  partnership; 
They  contend  that  said  order  of  September, 
1905,  could  not  be  appealed  from  by  James 
Burns  and  John  Burns,  for  the  reason  that 
It  was  an  order  in  their  favor  and  had  the 
result  of  making  the  judgment  of  December, 
1904,  one  of  dismissal  as  to  them.  They  urge 
that  the  appeals  could  In  no  wise  be  effective 
for  the  purpose  of  reviewing  the  judgment  of 
December,  1904,  Inasmuch  as  the  time  for 
taking  an  appeal  from  said  judgment  had  ex- 
pired long  before  these  appeals  were  taken, 
and  that  the  appeals  from  the  order  made  In 
September  could  not  authorize  or  Justify  a 
review  In  any  manner  of  the' judgment  of 
December,  1904.  We  think  the  contention  of 
respondents  must  be  sustained.  The  pres- 
ence of  the  names  of  James  and  John  Bums 
as  judgment  debtors  in  the  Judgment  en- 
tered In  December,  1904,  was  clearly  the  re- 
sult of  Inadvertence.  The  only  effect  of  the 
order  of  September,  1905,  was  to  correct  this 
mistake.  The  action  which  the  court  took  in 
thus .  making   the   record   speak   the   truth 
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could  In  no  wise  Injure  tbe  other  appellants, 
or  in  any  manner  Impair  or  affect  their 
rights.  The  judgment  as  to  them  remained 
as  entered  in  December,  1904.  The  time  for 
appealing  from  that  Judgment  bad  expired 
long  before  these  appeals  were  taken.  So  far 
as  James  and  John  Burns  a're  concerned,  tbe 
order  of  September,  1905,  had  for  its  purpose 
the  correction  of  the  Judgment  entry  of  De- 
cember, 1904,  so  that  it  would  speak  tbe 
truth  and  show  that  tbe  action  was  dismissed 
as  to  them.  Hence,  they  were  not  aggrieved 
by  this  order,  and  no  relief  could  be  accorded 
them  upon  appeal  to  this  court. 

The  respondents'  motions  to  dismiss  the 
appeals  herein  are  granted. 

'mount,    C.    J.,    and    DUNBAR,    CROW, 
HADLET,  and  FULLERTON,  JJ„  concur. 

(41  Wasb.  618) 

WESTCOTT  et  ux.   v.   SEATTLE,   R.  &   S. 

BY.  CO. 
(Supreme  Court  of  Washington.    Feb.  IC,  1006.) 
Cabriers— Injury     to     Passenger— Injury 
FROM  Doo  IN  Car. 

A  carrier  was  liable  for  injuries  inflicted 
upon  a  passenger  by  a  dog  brought  into  a  street 
cor  by  another  passenger  and  permitted  to  re- 
main there. 

Appeal  from  Stjperior  Court,  King  Coun- 
ty;  George   E.  Morris,   Judge. 

Action  by  P.  H.  Westcott  and  another 
against  the  Seattle,  Renton  &  Southern  Rail- 
way Company.  From  a  Judgment  In  favor 
of   plaintiffs,    defendant    appeals.    Affirmed. 

Peters  &  Powell,  for  appellant  Robert  A. 
Devers,  for  respondents. 

PER  CURIAM.  This  action  was  brought 
by  the  respondents,  to  recover  for  damages 
to  the  clothing  and  to  tbe  sensibilities  of 
respondent,  Margaret  Westcott,  while  a  pas- 
senger upon  one  of  appellant's  cars.  These 
damages '  were  inflicted  by  a  four  months 
old  puppy,  brought  Into  the  car  by  another 
lady  passenger,  and  permitted  by  the  con- 
ductor to  remain  there.  Verdict  was  ren- 
dered In  favor  of  the  respondents.  Judgment 
was  entered  thereon,  and  from  such  judgment 
this  appeal  is  taken. 

A  street  car  company  has  no  right  to 
carry  dogs  upon  a  coach  that  is  set  apart 
for  passengers,  and  if  it  does  so,  and  dam- 
age is  caused  by  said  dog,  it  must  respond 
to  the  same.  There  being  no  errors  in  in- 
structions, or  in  the  admission  of  testimony, 
tbe  Judgment  is  affirmed. 


(41  Waeb.  630) 

STATE  T.  OPPENHEIMER. 

(Supreme  C!ourt  of  Washington.    Feb.  19,  1906.) 

1.  CsiMiNAL  Law  —  Evidence  —  Similar 
Crimes. 

In  a  prosecution  for  obtaining  money  under 
false  pretenses  consisting  of  fraudulent  repre- 
sentations   of    agency    to    collect    money    for 


another  on  account  of  certain  advertisements, 
evidence  of  otlier  collections  made  by  defend.tnt 
on  account  of  tbe  advertisements  was  incom- 
petent. 

lEd.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Crimmal  Law,  SI  822-S33.] 
2.  False   Pretenses— Evidence— Ad  tice  of 

Attorney. 

In  a  prosecution  for  obtaining  money  un- 
der false  pretenses,  an  offer  by  defendant  to 
prove  ,.hat  bis  attorney  had  advised  him  to  col- 
lect the  money  was  properly  rejected,  when 
not  accompanied  by  a  further  showin<  that  the 
advice  was  given  after  a  full  and  fair  state- 
ment of  all  the  facts,  and  was  acted  on  in  good 
faith. 

Appeal  from  Superior  Conrt,  Chebalis 
County;  Mason  Irwin,  Judge. 

B.  Oppenheimer  was  convicted  of  obtain- 
ing money  under  false  pretenses,  and  appeals. 
Reversed. 

W.  II.  Abel,  for  appellant.  E.  E.  Boner 
and  J.  C  Cross,  for  the  State. 

RUDKIN,  J.  The  defendant  was  Informed 
against  In  the  court  below  for  the  crime 
of  obtaining  money  under  false  pretenses. 
The  substance  of  the  charge  was  that,  on 
the  11th  day  of  July,  1905,  the  defendant 
obtained  from  the  Grays  IJarbor  Oyster  Com- 
pany the  sum  of  $1.50,  by  falsely  and  fraudu- 
lently representing  and  pretending  that  he 
was  the  agent  and  in  the  employ  of  one  Car- 
ney, and  was  duly  authorized  to  collect  said 
amount  The  defendant  was  convicted,  and 
prosecutes  this  appeal  from  the  final  Judg- 
ment of  the  court  It  appears  from  the  testi- 
mony that  some  time  during  the  month  of 
May,  1905,  the  prosecuting  witness  Carney, 
who  published  the  Aberdeen  Herald  and  ran 
a  printery  in  connection  therewith,  made  ar- 
rangements with  the  proprietors  of  the  An- 
beuser  Music  Hall  for  the  printing  of  their 
programs.  Carney  was  to  print  the  pro- 
grams at  his  own  expense,  but  received  as 
compensation  for  bis  services  the  fees  for  all 
advertisements  printed  In  connection  there- 
with. Carney  entered  into  an  agreement 
with  the  appellant  whereby  tbe  appellant 
was  to  solicit  advertisements  for  the  pro- 
gram and  receive  for  bis  services  one-half 
the  fees  for  all  advertisements  which  he 
might  procure.  Carney,  as  a  witness  for  the 
state,  testified  that  tbe  advertising  fees 
amounted  to  the  sum  of  |60  in  all,  and  that 
be  paid  tbe  appellant  bis  half  thereof,  $10 
by  check  and  $20  on  an  order  given  by  tbe 
appellant  He  was  then  asked  tbe  follow- 
ing question:  "I  will  ask  you  whether  or 
not,  about  tbe  22d  day  of  May,  1905,  or  Just 
prior  thereto,  you  had  any  conversation  with 
Mr.  Oppenheimer  in  relation  to  his  assuming 
to  collect  your  money."  To  this  question  the 
appellant  objected  unless  the  answer  was 
confined  to  the  particular  collection  mention- 
ed in  the  Information.  Tbe  objection  was 
overruled  and  the  witness  detailed  the  con- 
versation as  follows:  "I  had  Just  started 
out  to  collect  my  bills  on  the  program,  from 
,tbe  office.    Oppenheimer  came  to  me  and 
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wanted  me  to  go  back  to  the  office.  I  told 
him  I  wag  in  a  burry,  but  be  persisted,  and  I 
walked  back  there  witb  bim.  When  be  got 
In  tbere  b6  Informed  me  that  be  bad  gotten 
into  serious  trouble  and  bnd  to  have  some 
money,  and  tbat  be  bad  collected  some  money 
ontbeprogram — "  Mr.  Shields:  "Defendniit 
objects  and  asks  tbat  this  statement  tbat  Mr. 
Carney  bas  made  already  be  stricken  and 
tbe  Jury  Instructed  not  to  regard  It.  for  the 
reason,  I  don't  know  wbetber  or  not  I  cnre 
to  state  my  reason  In  length,  Carney  and  Op- 
penbeimer  have  had  trouble  here  for  six 
or  eight  months.  Now,  your  honor,  that  is 
tbe  reason  for  objecting  to  these  conversa- 
tions. If  It  relates  to  the  particular  crime, 
I  will  not  have  any  objection."  Court: 
"That  Is  what  be  Is  stating.  Proceed."  An- 
swer continued:  "He  informed  me  tbat  be 
bad  the  day  before  collected  some  payments 
on  tbat  program.  He  gave  me  the  names 
of  tbe  parties  and  the  amount  obtained  from 
each,  which  figured  $17.50.  I  said,  'Opiien- 
helmer,  you  may  have  been  in  trouble  yester- 
day, but  you  are  In  bigger  trouble  to-duy 
unless  you  dig  tbat  money  up.'  He  agreed  to 
get  tbat  money  by  6  o'clock  tbat  evening. 
Tbat  is  tbe  extent  of  that  conversatiou." 
The  witness  further  testified  tbat  tbe  ap- 
pellant made  other  collections  after  said  con- 
versation, to  the  amount  of  $18,  $1C.50  of 
which  was  from  parties  other  than  tbe 
Grays  Harbor  Oydter  Company.  Tbeadrals- 
.  Blon  of  tbis  testimony  is  assigued  as  error. 
Testimony  as  to  tbe  admissions  or  confes- 
sions of  June  2d,  might  have  had  a  bearing 
on  tbe  question  of  tbe  appellant's  authority 
to  make  collections  on  account  of  program 
advertisements  at  some  stage  of  tbe  trial, 
bad  tbe  appellant  asserted  or  relied  upon  an 
authority  conferred  or  existing  before  sncb 
earlier  collections  were  made;  but  tbe  tes- 
timony was  not  admitted  for  tbat  purpose, 
nor  does  tbe  respondent  attempt  to  sustain 
tbe  ruling  of  the  court  on  any  such  ground. 
The  respondent  takes  the  broad  position  tbat 
testimony  as  to  any  and  all  collections  made 
by  tbe  appellant  on  account  of  tbe, program 
advertisements,  whensoever  and  from  whom* 
soever  made,  was  competent  as  bearing  upon 
the  question  of  intent,  and  the  court  below  so 
rnled.  This  ruling  was  error,  onder  the  de- 
eislon  of  this  court  In  State  v.  Boklen,  14 
Wasb.  403,  44  Pac.  889.  The  defendant  In 
that  case  was  accused  of  obtaining  money 
under  false  pretenses  by  giving  a  check  on  a 
bank  in  which  he  bad  no  funds.  Tbe  court 
admitted  testimony  tending  to  show  that  the 
defendant  had  given  checks  to  various  other 
parties,  seven  In  number,  shortly  befare  tbe 
giving  of  tbe  check  In  controversy,  all  of 
which  were  not  paid  for  want  of  funds. 
This  court.  In  reversing  tbe  Judgment,  said : 
TTbe  evidence  was  not  competent  to  prove 
the  intent  of  tbe  defendant  In  the  particular 
transaction  mentioned  In  the  information, 
for  the  reason  tbat  It  would  not  logically  or 
tegjtlmately  follow  that  he  Intended  to  de- 


fraud Sbarrlck  because  he  bad  defrauded 
other  parties  at  various  times  previously. 
It  was  not  competent  for  the  purpose  of 
showing  defendant's  motive,  for  that,  as  well 
as  bis  intent,  would  be  Inferred  from  bis 
acts.  The  question  of  mistake  was  not  in- 
volved In  the  case,  and  tbe  previous  trans- 
actions of  the  defendant,  which  were  per- 
mitted to  be  shown,  no  more  formed  a  part 
of  a  single  scheme  than  tbe  several  larcenies 
of  a  thief  (State  v.  Kelley.  65  Vt.  5:n,  36 
Am.  St.  Rep.  884,  27  Atl.  203) ;  and  It  cer- 
tainly would  not  be  competent  In  order  to 
show  that  one  had  stolen  cerfciin  property 
to  prove  that  he  hud  committed  larceny  nt-a 
previous  time.  Tbe  evidence  as  to  those 
checks  which  were  not  mentioned  In  the  In- 
foriuntlon  must  have  been  greatly  prejudi- 
cial to  the  defendant,  for  It  In  effect  com- 
pelled bIm,  without  previous  notice,  to  ac- 
quit himself  of  at  least  seven  distinct  offenses 
in  addition  to  tbe  one  with  wlilcb  he  was 
dii-ectiy  charged."  In  State  v.  Gottfrcedson, 
24  Wash.  3!18,  04  Pac.  52:{,  the  court  renfflrm- 
ed  tbe  Bokien.  Case,  and  In  both  cases  cited 
with  approval  Commoiiwenlth  v.  Jackson, 
132  Mass.  Ifl.  where  It  was  held  that,  on  the 
trial  of  an  Indictment  for  obtiilning  the  prop- 
erty of  another  under  false  pretenses  in  the 
sale  of  a  horse,  evidence  of  sluiiinr  false  pr.e- 
teuses  in  sales  to  other  parties  shortly  be- 
fore the  sale  In  question  was  iniidmlsslble 
on  tbe  qnestlon  of  Intent  The  Massachu- 
setts court  alludes  to  tbe  harmful  effect  of 
such  testimony,  and  e-xpresses  a  doubt  as  to 
whether  the  exception  to  the  general  rule  of 
law  should  be  further  cxtemled.  In  Regina 
v.  Holt.  8  Cox,  C.  C.  411,  the  prisoner  was 
charged  with  obtaining  a  8pe<-iilc  sum  of 
money  from  one  Hirst  by  false  pretenses. 
It  ar>peared  tbat  be  was  eniftloyed  by  his 
master  to  take  orders,  but  not  to  receive  mon- 
eys, and  indeed  was  forbidden  so  to  do,  and 
he  was  proved  to  have  obtained  the  sum 
from  Hirst  by  representing  tbat  he  was  nu- 
tborUsed  by  bis  master  to  receive  It.  Evi- 
dence was  admitted  of  bis  having,  within  a 
week  from  tbe  above  obtaining,  obtained  an- 
other sum  of  money  from  another  person  by 
a  similar  false  pretense,  such  obtaining  not 
being  In  any  way  mentioned  In  tbe  indict- 
ment It  was  held  by  the  conrt  of  crlnitnal 
appeals  tbat  such  evidence  was  not  admis- 
sible for  the  purpose  of  proving  the  Intent  of 
the  prisoner  when  be  committed  the  act 
charged  In  the  Indictment  and  tbat  the  con- 
viction should  be  quashed.  These  cases  are 
not  distinguishable  from  tbe  case  at  bar.  In 
tbe  Bokien  Case  tbe  defendant  obtained  mon- 
ey •  or  property  from  various  persons/ by 
means  of  the  same  false  representation,  vis., 
tbat  he  bad  money  In  bank  subject  to  check ; 
In  the  Jackson  Case  tbe  defendant  obtained 
money  or  property  from  various  persons  by 
means  of  similar  false  pretenses  in  tbe  sale 
of  horses ;  and  in  the  Holt  Case  the  defend- 
ant obtained  money  from  various  person* 
by  falsely  representing  that  he  had  autlior- 
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Ity  from  his  master  to  make  the  collections, 
Jast  as  In  this  case. 

The  respondent  attempts  to  distinguish 
this  case  from  the  cases  we  have  cited,  under 
the  rule  announced  by  this  court  In  State 
V.  Plttam,  32  Wash.  137,  72  Pac.  1042.  In 
that  case  the  defendant  was  accused  of  the 
embezzlement  of  the  sum'  of  $150  belonging 
to  his  employer.  The  defendant  admitted  the 
receipt  of  the  money,  but  disclaimed  any 
Intention  to  misappropriate  it  The  state 
was  permitted  to  prove  that  the  defendant, 
who  was  the  agent  and  cashier  of  a  corpora- 
tion, had  given  receipts  to  various  patrons  of 
the  corporation,  and  made  entries  In  the  [ 
books  for  less  than  the  amounts  received, 
just  as  he  had  done  In  the  instance  of 
the  $150  mentioned  in  the  charge  against 
him.  This  court  affirmed  the  Judgment, 
holding  "that  the  evidence  tended  to  prove 
a  system  or  scheme  on  the  part  of  the 
defendant  to  defraud  the  corporation  by  em- 
bezzling its  funds."  That  case  falls  within 
a  recognized  exception  to  the  general  rule 
that  testimony  tending  to  proye  the  commis- 
sion of  other  crimes  is  not  competent  on  the 
trial  of  a  criminal  charge.  It  is  not  easy  to 
say  In  every  case  whether  such  a  system  or 
scheme  has  been  established  as  will  render 
prfiot  of  other  lilte  crimes  competent;  but 
the  rule  should  not  be  extended  to  include 
cases  where  nothing  further  is  shown  than  that 
the  defendant  obtained  money  from  various 
parties  by  means  of  a  similar  false  pretense, 
unless  there  is  something  unusual  or  extraor- 
dinary in  the  means  employed.  There  was 
no  such  connection  between  the  different 
collections  made  by  the  appellant  as  to  render 
proof  of  all  such  collections  competent  on  the 
trial  of  this  information.  For  this  error  the 
Judgment  must  be  reversed.   • 

In  view  of  a  retrial  of  the  case,  we  will 
briefly  consider  the  other  errors  assigned. 
The  appellant  contends  that  he  should  have 
been  permitted  to  prove  that  he  collected  the 
money  mentioned  in  the  information  under 
the  advice  of  his  attorney.  It  would  doubt- 
less have  been  competent  for  the  appellant  to 
prove  that  he  collected  the  money  in  good 
faith,  believing  that  he  had  a  right  so  to  do, 
and  that  in  making  the  collection  be  was  act- 
ing "under  the  advice  given  by  his  attorney 
after  a  fair  and  full  statement  of  all  the 
facts.  But  the  offer  of  the  appellant  fell 
far  short  of  these  requirements.  He  simply 
offered  to  show  by  his  attorney  that  the  at- 
torney had  advised  him  to  collect  the  money. 
Whether  the  advice  was  given  after  a  full 
and  fair  statement  of  all  the  facts  or  was 
acted  upon  in  good  faith,  or  at  all,  does  not 
appear.  The  ,showlng  was  wholly  Insuffi- 
cient, and  the  offer  was  properly  rejected. 
The  Deming  letter  and  the  Freeland  check 
do  not  seem  to  have  any  relevancy  on  the 
trial  of  this  case,  and  should  have  been  ex- 
cluded, though  their  admission  would  seem 
to  have  been  harmless  error. 

For  the  error  in  the  admission  of  testi- 


mony, the  Judgment  Is  reversed  and  a  new 
trial  ordered. 

HADLEY,  CROW,  DDNBAB,  and  ROOT, 
JJ.,  concur. 


(41  Wash.  t») 
DISHMAN  T.  HUETTER. 
(Supreme  Court  of  Washington.    Feb.  19, 1906.) 

1.  Contract— Rescission. 

Under  a  contract  by  which  plaintiffs  lease 
their  stone  quarry  to  defendant  for  a  term 
of  years,  he  asreeing  to  pay  thetn  10  cents  a: 
perch  for  all  stone  quarried  by  him  out  of  that 
or  his  mine,  and  they  agreeing  not  to  engage 
in  the  stone  business  during  the  term  of  the 
lease,  their  agreement  to  abstain  from  the 
business  is  the  principal  object  and  a  vital  part 
of  the  contract ;  so  that  a  violation  of  it  by 
them  releases  him  from  further  obligation  to 
perform  on  his  part;  and  he  having  rescinded 
the  contract  on  their  violating  It,  and  paid  for 
the  rock  removed  up  to  that  time,  and  thereafter 
refrained  from  entering  on  their  quarry,  they 
cannot  recover  for  the  rock  thereafter  removed 
by  him  from  his  own  mine. 

2.  Samb  —  Pleading  —  Variance  —  Con- 
tract  and  quantum  meruit. 

PlaintiCT,  in  an  action  on  contract  for  the 
price  of  stone  taken  from  a  quarry,  cannot, 
without  amendment,  recover  the  value  of  stone 
taken  by  mistake  after  rescission  of  the  con- 
tract. 

3.  Samb— JuDGireNT— Findings  to  Support. 

The  finding  in  an  action  for  stone  removed 
from  a  quarry  that,  if  any  was  removed  after 
rescission  of  the  contract  for  removal  thereof,  it 
was  taken  by  mistake,  would  not  support  a 
judgment  for  plaintiff;  there  being  no  finding 
as  to  value  or  that  stone  was  in  fact  removed. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Wm.  A.  Huneke,  Judge. 

Action  by  A.  T.  Dlshman  against  John 
T.  Huetter.  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

I>.  J.  Blrdseye  and  Harris  Baldwin,  for 
appellant  Post,  Avery  &  Hlggins  for  re- 
spondent 

RUDKIN,  J.  The  plaintiff  and  one  Evans 
are  the  owners  of  a  stone  quarry  in  Spokane 
county  and  the  defendant  owns  a  quarry 
on  adjoining  lands.  On  the  23d  day  of 
September,  1900,  the  plaintiff  and  said  Evans 
of  the  first  part,  and  the  defendant  of  the 
second  part,  entered  Into  a  written  agree- 
ment whereby  the  plaintiff  and  Evans  leas- 
ed their  said  quarry  to  the  defendant  for 
a  term  of  three  years,  together  with  the 
right  of  access  thereto  and  the  right  to 
quarry  and  remove  stone  therefrom.  The 
defendant  agreed  to  pay  10  cents  per 
ton  or  perch  for  all  stone  removed  from 
both  qwarries  during  said  term.  The  agree- 
ment contained  this  further  provision:  "It 
Is  further  expressly  agreed  and  understood 
between  the  parties  to  these  presents  that 
said  first  parties  are  not  to  take  any  rocks 
from,  operate  or  work  in  said  at>ove-men- 
tioned  quarry,  nor  are  they  to  give  a  lease 
thereon  to  any  person  for  that  purpose,  and 
they  further  agree  that  during  the  time  and 
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term  of  this  agreement  they  are  not  to  sell 
any  rubble  rock  to  any  person  or  persons 
In  the  city  of  Spokane  or  at  any  place  with- 
in a  radius  of  one  hoiMlred  (100)  miles  from 
Spokane,  and  are  not  to  engage  either  direct- 
ly or  indirectly  or  be  interested  with  any 
person  in  any  manner  in  the  selling  or 
quarrying  of  rubble  rock  within  the  afore- 
said territory," 

This  action  was  brought  to  recover  the 
purchase  price  or  royalty  for  the  rock  quar- 
ried and  removed  under  said  contract  The 
complaint  alleged  the  ownership  of  the  quar- 
ries by  the  respective  parties,  the  execu- 
tion of  the  above  agreement,  the  removal  of 
20,000  ton  or  perch  of  rock  under  the  agree- 
odent,  the  failure  to  pay  for  the  same  at 
the  contract  price,  the  assignment  by  Evans 
of  his  Interest  In  the  contract  to  the  plain- 
tiff, and  prayed  for  Judgment  in  the  sum 
of  $2,000.  The  answer,  after  certain  denials, 
alleged  affirmatively,  that  on  or  about  the 
let  day  of  October,  1801,  and  continually 
thereafter  the  plaintiff  and  said  Evans  violat- 
ed the  terms  of  said  contract  by  quarrying 
and  selling  rubble  rock  within  the  city  of 
Spokane  and  surrounding  territory  contrary 
to  the  provision  of  said  contract,  that  on 
said  date  the  defendant  notified  the  plaintiff 
and  said  Kvans  of  such  violation  and  tbere- 
apon  rescinded  said  contract,  that  the  de- 
fendant has  paid  in  full  for  all  rock  quar- 
ried or  removed  prior  to  such  rescission, 
and  that  since  such  rescission  the  defendant 
has  exercised  no  act  of  possession,  right, 
or  control  over  the  quarry  owned  by  the 
plaintiff  and  said  Evans  and  has  quarried 
or  removed  no  rock  therefrom.  The  reply 
denied  the  affirmative  portion  of  the  answer. 
The  action  was  tried  by  the  court  with- 
out a  Jury.  The  court  found  the  execution 
of  the  contract  as  alleged,  the  assignment 
from   Evans  to  the  plaintiff,   and   further: 

"(3)  That  in  the  summer  of  1901,  and 
continuously  thereafter  until  September  22, 
1903,  the  plaintiff  violated  said  contract 
In  that  he  was  throughout  said  time  in- 
tere8te4  in  the  selling  and  quarrying  of 
mbble  rock  within  the  territory  mentioned 
in  said  contract,  to  wit,  the  city  of  Spokane 
and  within  a  radius  of  100  miles  from  said 
city,  and  during  all  of  said  time  he  was 
engaged  in  selling  rabble  rock  to  various 
parties  in  said  city  of  Spokane. 

"(4)  That  defendant  learned  of  the  plain- 
tiff's violation  of  said  contract  on  or  about 
October  1.  1901,  and  thereupon  notified  blm 
of  such  violation  and  that  the  contract  was 
at  an  end,  and  he  would  pay  no  further 
royalty  thereunder. 

"(5)  That  prior  to  the  time  of  the  notifica- 
tion mentioned  in  the  preceding  paragraph, 
the  defendant  had  paid  the  royalty  accord- 
ing to  said  contract  for  all  rubble  rock 
theretofore  mined  or  removed. 

''(6)  That  the  promise  of  the  parties  of  the 
first  part  named  In  said  contract,  and  of  each 
of  them,   not  to  cngnge  in  the  business  of 


quarrying  or  selling  rubble  rock  within 
the  territory  aforesaid  during  the  period 
of  three  years  named  in  said  contract,  was 
the  sole  consideration  for  the  promise  of 
the  defendant  In  said  contract  to  pay  said 
royalty  of  ten  (10)  cents  per  ton  or  perch 
for  the  rubble  rock  quarried  during  said 
period. 

"(7)  That  after  the  defendant  learned  of 
the  said  violation  of  said  contract  on  the 
part  of  the  plaintiff,  he  did  not  do  any  work 
under  said  contract,  nor  did  he  iutentionall; 
remove  rock  whatsoever  from  the  quarry 
owned  by  the  plaintiff  and  said  Evans.  That 
whatever  rock  was  removed  by  him  there- 
after from  said  quarry  was  so  mined  and 
removed  under  the  mistake  as  to  the  location 
of  the  line  dividing  defendant's  quarry  from 
the  quarry  owned  by  the  plaintiff  and  said 
Evans." 

Upon  these  findings  a  Judgment  of  dis- 
missal was  entered  from  which  the  plaintiff 
appeals.  There  Is  no  statement  of  facts  or 
bill  of  exceptions,  so  that  the  only  question 
before  us  for  -review  is  the  sufficiency  of 
the  findings  to  support  the  judgment. 

Counsel  criticise  the  sixth  finding  of  the 
court  as  above  set  forth,  wherein  the  court 
finds  that  the  agi'eement  not  to  engage  in 
the  business  of  quarrying  or  selling  rubble 
rock  within  certain  territory  was  the  sole 
consideration  for  the  promise  on  the  part 
of  the  defendant  to  pay  10  cents  per  perch 
or  ton  for  all  rock  removed  from  the  quarries. 
This  finding  is  perhaps  broader  than  a  true 
construction  of  the  contract  would  warrant, 
as  the  value  of  the  rock  that  might  be  re- 
moved from  the  quarcy  owned  by  the  ap- 
pellant and  Evans  was  some  consideration 
for  the  promise  on  the  part  of  the  respond- 
ent, but,  however  this  may  be,  it  is  manifest 
that  the  agreement  on  the  part  of  the  ap- 
pellant and  Evans,  not  to  engage  In  the 
business  of  quarrying  or  selling  rock  within 
the  territory  named,  was  the  principal  object 
and  a  vital  part  of  the  contract  in  suit,  and 
a  violation  of  that  portion  of  the  contract  by 
the  appellant  and  Evans  would  release  the 
respondent  from  further  obligation  to  per- 
form on  his  part.  7  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  153;  Munsey  v.  Butterfield,  133 
Mass.  492.  And  If  the  respondent  paid  in 
full  for  all  rock  removed  up  to  the  time  of 
the  rescission  of  the  contract  at  the  contract 
price  and  thereafter  refrain  from  entering 
upon  the  quarry  of  appellant  and  Evans,  and 
from  quarrying  or  removing  rock  therefrom 
it  is  equally  manifest  that  the  appellant  can- 
not recover. 

Counsel  further  criticise  the  seventh  find- 
ing of  fact  wherein  the  court  finds  that  the 
respondent  did  not  intentionally  remove  any 
rock  from  the  quarry  of  appellant  and  Evans 
after  the  rescission  of  the  contract,  and  that 
whatever  rock  was  thereafter  removed  was 
by  mistake.  If  the  contract  was  rescinded 
as  found  by  the  court,  the  appellant  could 
not  under  the  allegations  of  bis  complaint. 
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recover  the  value  of  rock  thereafter  removed 
by  mistake,  as  tnere  Is  no  allegation  in  the 
complaint  as  to  such  value.  The  action  Is 
founded  upon  the  contract  and  as  no  recov- 
ery can  be  had  on  the  contract  by  reason 
of  its  rescission  there  could  be  no  recovery 
at  all,  in  the  absence  of  an  amendment,  or 
the  reception  of  proof  which  would  be  equiv- 
alent thereto.  In  any  event  the  finding  as 
made  by  the  court  would  not  support  a  judg- 
ment in  any  amount  in  favor  of  the  appel- 
lant. The  court  did  not  find  that  any  rocis 
was  in  fact  removed  after  the  rescission,  nor 
did  It  find  the  value  thereof.  It  simply  found 
that  If  any  was  in  fact  removed  It  was  re- 
moved by  mistake. 

The  appellant  brought  the  case  to  this 
court  on  the  findings  alone  and  as  these  will 
support  no  other  Judgment  than  that  which 
the  court  actually  rendered,  the  judgment 
must  be  affirmed,  and  it  is  so  ordered. 

FULLERTON,  HADLET,  CROW,  DUN- 
BAR, and  ROOT,  JJ.,  concur. 


(41  Wasb.  €36) 

CREAMER  et  al.  v.  MORAN  BROS.  CO. 
(Supreme  Court  of  Washington.    Feb.  19,  190C.) 

1.  Master  and  Sebvant— iNJtmiES  to  Sebv- 

ANT— NEGUGENCE   of    MASTEB  —  QUESTION 
FOB  JUBY. 

In  an  action  for  the  death  of  a  servant 
caused  by  his  being  burned  witli  oU  precipitated 
from  a  hub  which  the  servant  and  his  fellow 
servants  were  attempting  to  remove  under  the 
direction  of  a  superintendent  who  struck  the 
bub  with  a  sledge  so  as  to  loosen  it,  and  there- 
by caused  the  oil  to  run  therefrom,  whether 
the  master  was  negligenL  in  failing  to  in-^pect 
the  hub  and  ascertain  the  amount  of  oil  therein 
contained,  and.  through  its  superintendent,  in 
striking  the  liub  so  as  to  throw  the  oil  thce- 
from,  held,  under  the  evidence,  a  question  for 
the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  S§  1000-1003.] 

2.  Same— Assumption  or  Risk. 

Whether  the  servant  knew  or  should  have 
known  tbat  the  hub  contained  such  a  quantity 
of  oil  as  to  be  dangerous  when  the  hub  should 
become  loosened,  and  whether  he  knew  or  should 
have  known  that  the  superintendent  was  about 
to  strike  the  hub  so  as  to  loosen  the  same  and 
precipitate  the  oil  therefrom,  and  consequently 
assumed  the  risk,  was  a  question  for  the  jury. 
[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  1072,  1073.] 

3.  S>ME— CONTRIBCTOKT     NEGLIGENCE. 

Wliether  the  Servant  was  guilty  of  con- 
tributory negligence  was  a  question  for  the 
jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  34. 
Cent.  Dig.  Master  and  Servant,  §  lOSO.] 

4.  Same— Assumption    of    Risk— Statement 
OF  Doctrine. 

A  servant  assumes  those  dangers  which  are 
open  and  obvious  and  of  which  he  knows,  or 
which,  by  the  exercise  of  ordinary  care  aid  pru- 
dence, he  should  know  to  be  naturally  and 
necessarily  connected  with  his  work. 

[BM.  Note. — For  cases  m  point,  see  vol.  34, 
Cent,  Dig.  Master  and  Servant,  §S  550,  010- 
624.J 


6.  Santi:- Fellow  Sebvants. 

The  act  of  a  superintendent  directing  the 
removal  of  a  huh,  in  striking  the  hub  with  a 
heavy  sledge  without  the  knowledge  of  the  work- 
men and  in  such  a  way  as  to  precipitate  hot 
oil  from  the  hub  onto  one  of  the  workmen,  was 
not  an  act  of  fellow  service,  but  was  an  act 
of  superintendence  for  which  the  master  was 
liable. 

6.  Appeal— Review  op  Facts— Conclusive- 
ness OF  Verdict. 

The  Supreme  Court  cannot  pass  upon  the 
prepond»rance  of  the  evidence,  but  must  accept 
the  jury's  verdict,  where  it  does  not  appear  as 
a  matter  of  law  that  the  evidence  was  false  or 
unb-Uovable,  and  the  same  has  been  deemed 
credible  by  the  jury,  and  the  trial  court  has 
denied  a  motion  for  a  new  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  3949.] 

7.  Death— Actions— Damages. 

In  an  action  by  the  widow  and  minor  chil- 
dren of  a  decedent  to  recover  damages  for  h=s 
death,  where  it  appeared  that  deceased  was  48 
years  of  age  at  the  time  of  bis  death  and  was 
earning  tbe  sum  of  $^.50  per  day,  that  he  bad 
once  abandoned  his  wife  and  family  for  a  time, 
that  he  had  left  his  home  some  time  prior  to 
the  accid<^nt.  and  that  bis  wife  did  not  know 
of  his  whereabouts  at  that  time,  a  judgment 
for  $13,.50fl  was  excessive,  and  would  be  re- 
duced to  !f8,0CO. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Death.  |  12j.] 

Appeal  from  Superior  Court,  King  County; 
Mitchell  Gilliam,  Jiidge. 

Action  by  Martha  Agnes  Creamer  and 
others  against  the  Moran  Bros.  Company. 
EYom  a  Judgment  for  plaintiffs,  defendant 
appeals.    Afllrmed  on   condition. 

Kerr  &  McCord,  for  appellant  Wooten  & 
Welch,  Brady  &  Gay,  and  Dudley  G.  Wooten, 
for  respondents 

BOOT,  J.  Respondents  are,  respectively^ 
the  widow  and  minor  children  of  John  0. 
Creamer,  deceased,  and  bring  this  -action  to 
recover  damages  on  account  of  his  death, 
which  Is  alleged  to  have  been  occasioned  by 
the  negligence  of  appellant  for  whom  and 
in  whose  shipyards  he  was  working.  The 
case  was  tried  In  the  8Ui>er!or  court  before 
a  judge  and  jury,  a  verdict  of  $13,500  re- 
turned, and  judgment  entered  thereupon. 
From  this  judgment  an  appeal  is  taken. 

The  facts  are  about  as  follows:  Said 
Creamer  with  several  other  workmen,  under 
the  Immediate  direction  of  one  or  two  of  the 
foremen  or  superintendents  of  the  defendant, 
was  assisting  to  remove  the  propeller  from  a 
certain  steamship  that  was  then  upon  the 
ways  in  said  shipyard.  The  hub  of  the  pro- 
peller bad  become  so  tightly  fastened  to  the 
shaft  that  It  could  be  removed  only  with  great 
difficulty.  After  applying  the  usual  and  or- 
dinary methods  to  no  avail,  the  foreman  direct- 
ed that  a  fire  be  built  and  kept  immediately 
under  the  bublnordertbatthe  latter  might  be 
heated  and  thereby  expanded,  while  at  the 
same  time  a  stream  of  cold  water  was  kept 
running  upon  the  shaft  that  ran  through 
the  bub.  Some  time  after  this  fire  bad  been 
beating  the  hub,  oil  was  seen  to  be  running. 
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trom  the  cavity  of  said  hub.  The  latter  was 
about  two  feet  in  diameter  and  something 
over  30  inches  in  length,  and  was  to  a  con- 
siderable extent  hollow.  .  The  hollow  place  or 
places  In  the  hub  had  been  filled  with  tallow, 
and  it  was  by  reason  of  4he  melting  of  this 
tallow  that  the  said  oil  was  caused  to  run 
tiierefrom.  The  running  of  said  hot  oil,  after 
being  kept  up  for  some  time,  appeared  to 
practically  cease,  and  it  seemed  to  be  the 
general  opinion  of  all  engaged  that  it  had 
probably  all  run  out.  No  inspection,  how- 
ever, appears  to  have  been  made  by  the  fore- 
man or  superintendent  In  charge,  or  by  any 
one,  as  to  bow  much  oil  there  was  in  the  hub 
or  as  to  whether  or  not  it  had  all  escaped. 
While  the  fire  was  still  being  kept  up  and 
the  propeller  still  unyielding,  the  superin- 
tendent or  foreman  ordered  some  of  the  men, 
including  Creamer,  to  elevate  a  "ram"  which 
was  a  heavy  piece  of  Iron  about  a  foot  in 
diameter  and  two  or  three  feet  long,  with  a 
long  narrow  handle  projecting  several  feet 
beyond  this.  This  ram  could  be  raised  by 
means  of  block  and  tackle  to  a  position 
where  it  would  be  on  a  line  with  the  shafting, 
and  could  be  swung  back  and  forth  and  made 
to  strike  the  end  of  the  shaft  so  as  to  pro- 
duce a  jar  which  it  was  hoped  might  have 
the  effect  of  loosening  the  propeller  from  the 
shaft  While  Creamer  and  four  or  five  other 
men  were  pulling  on  the  ropes  to  raise  this 
ram,  and  while  he  was  standing,  with  his 
back  toward  the  sbqft,  on  a  scaffolding  which 
had  been  built  up  under  the  stern  of  the  ship 
so  that  the  men  working  about  the  propeller 
could  reach  the  same  and  handle  their  work 
thereabout,  one  of  defendant's  superintend- 
ents took  a  large  sledge  and  struck  the  bub 
of  the  propeller  a  blow  which  had  the  effect 
of  loosening  the  hub  from  the  sliafting  and 
causing  it  to  slide  down  toward  the  end  of 
the  shaft,  thereby  precipitating  from  the  heat- 
ed hub  a  large  amount  of  hot  oil,  which  struck 
Creamer  in  the  back  and  ran  over  his  body, 
producing  bums  which  caused  his  death  some 
weeks  later. 

The  defendant  denies  that  there  was  any 
negligence  on  its  part,  and  alleges  affirma- 
tively the  defenses  of  assumed  risk,  con- 
tributory negligence,  and  fellow  servant. 
Under  numerous  decisions  of  this  court,  we 
think  that  the  issue  upon  each  one  of  these 
mattors  was,  under  the  evidence  Introduced, 
one  of  fact,  and  the  evidence  is  such  that  we 
cannot  review'  the  Jury's  action.  The  neg- 
ligence of  the  defendant  which  constituted 
the  proximate  cause  of  this  unfortunate  in- 
Jury  consisted  in  Its  neglect  to  Inspect  the 
hub  and  learn  of  the  large  amount  of  hot  oil 
therein  contained,  together  with  the  act  of 
its  superintendent  In  striking  with  a  sledge 
this  hub  in  such  a  manner  as  to  precipitate 
this  hot  oil  against  the  person  of  Creamer 
at  a  time  when  bis  attention  was  absorbed 
in  a  different  direction. 

As  to  assumed  risk,  a  workman  assumes 
those  dangers  which  are  open  and  apparent 
84P.~38 


and  of  which  he  knows  or  of  which,  by  the 
exercise  of  ordinary  care  and  prudence,  be 
should  know,  and  such  as  he  knows  or  ought 
to  know  to  be  naturally  and  necessarily  con- 
nected with  his  work.  In  this  case  the  facts 
and  evidence  were  such  that  it  was  for  the 
Jury  to  say  whether  or  not  he  knew  or  ought 
to  have  known  that  the  bub  contained  more 
oil  than  had  escaped  and  such  a  quantity 
as  to  be  dangerous  when  the  hub  should  be- 
come loosened,  and  to  say  whether  or  not 
under  the  cliviimstances  he  knew  or  by  the 
exercise  of  reasonable  care  should  have 
known  that  the  superintendent  was  about  to 
strike  the  bub  in  a  manner  that  might  loosen 
the  same  and  precipitate  the  hot  oil  upon  him. 

As  to  contributory  negligence,  it  apears 
from  the  evidence  in  behalf  of  respondents 
that  Creamer  was  engaged  with  the  other  . 
men  in  helping  to  raise  the  ram.  His  back 
was  toward  the  shaft  and  propeller.  He  had 
hold  of  the  rope,  pulling  with  the  other  man 
and  giving  his  attention  to  the  work  that 
he  and  they  were  engaged  In.  The  evidence 
tends  to  show  that  be  did  not  know  whether 
or  not  there  was  any  more  oil  In  the  bub, 
or  as  to  whether  or  not  there  was  a  sufficient 
amount  to  endanger  bis  safety,  and  that 
he  did  not  know  that  the  superintendent 
was  to  strike  the  bub  at  that  time.  On 
account  of  these  things  and  of  all  the  es- 
tablished circumstances,  the  question  of 
whether  or  not  he  was  guilty  of  contributory 
negligence  became  one  for  the  Jury. 

It  is  urged  by  appellant  that  the  act  of 
the  superintendent  In  striking  the  hub  with 
the  sledge  at  the  time  and  in  the  manner  In 
which  he  did,  constituted  an  act  of  a  fellow 
servant  of  Creamer;  that  such  an  act,  al- 
though performed  by  the  superintendent,  was 
not  one  of  superintendence,  was  not  one  of 
the  nondelegable  duties  of  the  master,  was 
not  the  act  of  a  vice  principal ;  but  was  the 
manual  act  of  one  working  with  Creamer  in 
the  same  undertaking  and  to  accomplish  the 
same  end  toward  which  they  were  all  work- 
ing; that  in  striking  said  blow  said  super- 
intendent was  for  the  time  being  a  fellow 
workman  of  Creamer,  and  that  his  neg- 
ligence as  such  would  not  render  the  appel- 
lant company  liable.  This  argument  would 
appeal  strongly  to  the  writer  of  this  opinion 
were  It  not  for  the  former  decisions  of  this 
court.  Nelson  v.  Willey  Steamship  &  Nav. 
Co.,  26  Wash.  548,  67  Pac.  237:  Dossett  v. 
St  Paul  &  Tacoma  L.  Co.  (Wash.)  82  Pac. 
273;  O'Brien  v.  Page  L.  Co.  (Wash.)  82 
Pac.  114.  Under  the  authority  of  those  de- 
cisions, when  the  superintendent  without  the 
knowledge  of  the  workmen  negligently  set  in 
operation  an  agency  fraught  with  danger, 
he  thereby  rendered  the  company  liable  for 
the  result  of  such  negligence.  Upon  the  qnes- 
tions  of  appellant's  negligence  and  of  Cream- 
er's contributory  negligence  and  of  assumed 
risk,  there  was  some  conflict  of  evidence — in 
fact,  a  sharp  conflict  as  to  some  matters 
bearing   upon   these   Questions.    But   ««   to 
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every  one  of  these  issues,  respondents  In- 
troduced a  substantial  amount  of  competent 
and  material  evidence,  sufficient,  if  believed, 
to  sustain  tbeir  contention.  It  not  appearing 
by  tbe  record  as  a  matter  of  law  tbat  tbls 
evidence  was  false  or  unbelievable,  and  tbe 
Jury  having  deemed  it  credible,  and  the  trial 
court  having  denied  a  motion  for  a  new  trial, 
it  is  not  for  us  to  decide  where  the  prepon- 
derance of  evidence  lies,  but  we  must  accept 
the  jury's  verdict 

Appellant  assigns  several  errors  upon  the 
matter  of  the  giving  of  certain  instructions 
and  tbe  refusal  to  give  others.  While  the 
action  of  tbe  court  in  some  of  these  matters 
may  have  been  technically  erroneous,  yet  we 
find  no  substantial  error,  none  which  we 
think  could  possibly  have  misled  the  jury, 
.  and  none  constituting  reversible  error. 

It  is  urged  by  the  appellant  that  the  ver- 
dict herein  was  excessive.  We  think  this 
contention  must  be  sustained.  Mr.  Creamer 
was  48  years  old  and  earning  the  sum  of 
$i>.50  per  day.  The  record  shows  that  he 
had  once  abandoned  bis  wife  and  family  for 
a  time.  It  also  appears  that  he  had  again 
left  his  home  some  time  prior  to  the  accident, 
and  that  his  wife  did  not  know  of  his  where- 
abouts at  the  time  of  the  accident,  nor 
learn  of  it  until  11  days  thereafter.  In  the 
light  of  all  of  the  evidence  In  this  case,  we 
think  that  the  judgment  of  the  lower  court 
should  t>e  reduced  to  $8,000. 

It  is  therefore  ordered  that  this  case  be 
remanded  to  the  superior  court,  and  that  re- 
spondents be  given  30  days  from  the  time 
of  tbe  filing  of  the  remittitur  In  the  superior 
court  within  which  to  remit  all  over  and 
above  the  sum  of  $8,000,  in  which  amount 
tbe  judgment  will  then  stand  affirmed.  If 
said  remission  be  not  made  within  that 
time,  then  the  trial  court  Is  directed  to  enter 
an  order  granting  a  new  trial.  If  said  re- 
mission is  made,  then  no  costs  shall  be  al- 
lowed to  either  party  upon  this  appeal.  If 
said  remission  is  not  made,  appellant  shall 
have  costs  in  this  court. 

MOUNT,  C.  J.,  and  DUNBAR.  HADLEY, 
RUDKIN,  FULLERTON,  and  CROW,  JJ., 
ooncur. 


(41  Wasb.  644) 

PATTEN  V.  TOWN  OF  AUBURN. 

(Supreme  Court  of  Washington.    Feb.  2.3.  1906.) 

Appeai.  —  Reversible  Erbob  —  Remarks  of 
.TonoE— Comments  on  Facts. 

In  an  action  for  pergonal  injuries  against 
a  fourth-class  city,  to  which  the  statute  re- 
quiring a  written  claim  for  damages  on  account 
of  such  injuries  to  be  presented  before  suit, 
does  not  apply,  plaintiff,  on  cross-examination, 
intended  to  show  that  she  did  not  cease  active 
business  until  just  before  she  decided  to  try  to 
obtain  damages  from  the  city,  testified  that  she 
did  not  Rsl{  the  city  for  damages  until  about  a 
certain  date.  Defendant's  counsel,  in  argument, 
asserted  tliat  plaintiff  presented  her  claim  for 
damages  on  the  date  named,  and  on  objection, 
(he  judge  8tate<1  to  the  jury  that  there  was  no 


evidence  of  the  presentment  of  any  claim.  Held 
reversible  error,  under  Const  art  4.  §  16,  de- 
claring that  judges  shall  not  charge  juries  with 
respect  to  matters  of  fact  nor  comment  thereon. 
[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  4134 ;  vol.  46, 
Cent  Dig.  Trial,  §§  £0-84.] 

Appeal  from  Superior  Court,  King  County; 
George  C.  Hatch,  Judge. 

Action  by  Nancy  Patten  against  the  town 
of  Auburn.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

I.  B.  Knickerbocker  and  Graves,  Palmer, 
Brown  &  Miu-phy,  for  appellant  Douglas, 
Lane;  &  Douglas,  for  respondent 

CROW,  J.  This  action  was  brought  by  re- 
spondent, Nancy  Patten,  against  appellant 
the  town  of  Auburn,  a  municipal  corporation 
of  the  fourth  class,  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  a  fall  on  one  of  the  public  side- 
walks of  said  town.  Respondent  alleged  tbe 
accident  occurred  on  September  30, 1903,  while 
she,  in  company  with  two  other  ladies,  was 
walking  along  Cedar  street  She  contends 
tbat  by  said  accident  she  was  permanently 
crippled  in  one  of  her  knees,  and  also  sus- 
tained other  injuries.  Trial  was  had  before 
a  jury,  which  rendered  a  verdict  in  respond- 
ent's favor  in  the  sum  of  $1,250.  A  motion 
for  a  new  trial  and  motion  for  Judgment  non 
obstante  veredicto  having  been  denied.  Judg- 
ment was  entered  upon  said  verdict,  and  this 
appeal  has  been  taken. 

Many  assignments  of  error  have  been  made, 
but  it  is  unnecessary  for  us  to  refer  to  any 
except  the  assignment  tbat  the  court  erred 
In  overruling  appellant's  motion  for  a  new 
trial.  In  support  of  this  contention  appel- 
lant first  insists  tbat  tbe  evidence  offered  to 
show  constructive  notice  to  the  town  of  the 
unsafe  condition  of  the  sidewalk  was  insuffi- 
cient. It  not  being  contended  tbat  any  actual 
notice  had  been  given.  We  will  not  enter 
into  a  detailed  discussion  of  the  evidence  on 
tbls  point,  as  we  find  a  sufficient  conflict  ex- 
isted to  authorize  the  submission  of  this  Issue 
to  the  Jury  for  its  determination.  In  further 
support  of  said  assignment,  appellant  con- 
tends the  trial  court  erred  in  commenting  on 
the  evidence  in  the  presence  of  the  jury.  Re- 
spondent's injuries  were  alleged  to  have  been 
sustained  on  September  30, 1903.  It  appeared 
from  undisputed  evidence  that  Immediately 
after  her  fall  she  proceeded  to  a  place  of  busi- 
ness in  the  town  of  Auburn,  and  thereafter  re- 
turned to  her  home,  walking  with  the  two 
ladies  who  accompanied  her ;  that  after  arriv- 
ing at  her  home  she  complained  of  consider- 
able pain  and  soreness  In  ber  right  knee.  She 
did  not  call  a  physician  for  a  period  of  two 
weeks,  nor  did  she  again  consult  a  physician 
until  after  another  period  of  two  weeks.  She 
complained  of  no  other  injuries  until  about 
January  of  the  following  year.  There  was 
a  dispute  in  the  evidence  as  to  whether  the 
condition  of  licr  knee  might  not  have  resulted 
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from  preTlous  rheumatic  trouble;  also  as  to 
whether  her  other  ailments  were  not  of  a 
chronic  and  long-standing  nature,  existing 
prior  to  the  accident  .  The  evidence  of  physi- 
cians who  testified  was  conflicting  on  these 
points.  It  appears  the  appellant,  at  the  time 
of  her  alleged  Injury,  was  Iceeplng  a  boarding 
house,  having  about  eight  boarders  and  doing 
her  own  worlc.  She  continued  to  keep  board- 
ers until  the  following  January;  but  stated 
that  In  the  meantime  she  bad  employed  serv- 
ants to  assist  her.  About  January  she  quit 
Iceeping  boarders;  her  contention  being  that 
ahc  was  compelled  to  terminate  the  business 
by  reason  of  the  severity  of  her  injmries.  On 
respondent's  cross-examination  counsel  for 
appellant  endeavored  to  show  that  her  alleged 
injuries  were  feigned,  were  not  the  result  of 
her  fall,  and  that  her  claim  against  the  mu- 
nicipality was  not  prosecuted  in  good  faith. 
On  such  cross-examination  she  testified  in 
part  as  follows:  "Q.  After  he  (the  last  serv- 
ant employed  by  her)  left  whom  did  you  get? 
A.  I  quit  when  he  left.  Q.  That  Is  when  you 
gave  up?  A.  That  Is  when  I  gave  up.  Q. 
Now,  that  was  in  January,  was  It,  when  you 
gave  up  the  boarding  business?  A.  Yes,  sir. 
Q.  What  day  in  January?  A.  I  think  it  was 
the  middle  of  January.  Q.  Now,  that  was  a 
little  after  yon  had  determined  to  look  to 
the  city  for  damages,  wasn't  It?  A.  A  little 
after.  Q.  You  had  made  up  your  mind  that 
yon  would  ask  the  city  to  pay  you  damages 
for  this  accident  at  that  time,  hadn't  you? 
A.  No,  I  didn't  ask  them  until  I  quit.  I 
didn't  ask  them  until  the  18th  of  January. 
Q.  Now,  are  you  sure  about  that,  Mrs.  Patten? 
A.  Very  sure  about  it.  Q.  That  was  of  course 
this  year?  A.  Yes,  that  was  this  year^  Q. 
What  day  did  you  say  that  was?  A.  Well, 
now,  as  near  as  I  can  remember,  I  think  It 
was  the  18th."  It  further  appears  from  her 
cross-examination  that  she  had  consulted  an 
attorney  In  the  city  of  Seattle  some  time  in 
the  month  of  December  following  the  accident. 
This  action  was  not  Instituted  until  June 
11,  1904. 

The  statement  of  facts  shows  that  appel- 
lant's attorney  In  his  argument  to  the  Jury 
asserted  that  respondent.  In  January,  present- 
ed her  claim  to  the  town  for  Injuries  alleged 
to  have  been  sustained.-  Thereupon  counsel 
for  respondent  objected  to  said  statement, 
which  objection  the  court  sustained,  and  stat- 
ed to  the  Jury  that  there  was  no  evidence  of 
the  presentment  to  the  town  of  any  claim  by 
respondent.  To  this  statement  of  the  court, 
appellant,  by  its  counsel,  at  the  time  excepted. 
Appellant  now  contends  that  this  remark  of 
the  court,  made  to  the  Jury  during  the  argu- 
ment of  counsel,  was  a  comment  upon  the 
evidence.  In  violation  of  the  provisions  of 
section  16,  art.  4,  of  the  Constitution,  which 
reads  as  follows:  "Judges  shall  not  charge 
Juries  with  respect  to  matters  of  fact,  nor 
comment  thereon,  but  shall  declare  the  law." 
Evidently  it  was  not  the  Intention  of  the 
framers  of  the  Constitution  that  this  provi- 


sion should  Impose  any  undue  restraint  upon 
a  trial  Judge  In  passing  upon  the  competency 
or  admissibility  of  evidence,  or  In  Instructing 
the  jury  as  to  the  law.  We  think  their  In- 
tention was  to  provide  against  any  undue  in- 
fluence being  exerted  upon  the  Jury  by  the 
judge  communicating  to  them  his  opinion  as 
to  facts  proven  or  not  proven  by  the  evidence. 
The  honorable  trial  judge  In  making  this 
statement  to  the  jury  undoubtedly  had  in 
mind  the  fact  that,  by  the  charters  of  cities 
of  the  first  class  in  this  state,  it  Is  provided 
that  before  an  action  of  this  character  can 
be  brought,  a  written  claim  must  be  present- 
ed to  the  city  authorities  within  a  limited 
time.  There  is  no  such  provision  in  the  law 
pertaining  to  cities  of  the  fourth  class,  and 
In  this  instance  It  was  not  necessary  to  pre- 
sent any  written  or  formal  claim  to  the  mu- 
nicipal authorities.  Yet,  from  the  cross-ex- 
amination of  respondent,  we  Infer  that  she 
had  in  fact  presented  a  claim.  Whether  It 
was  oral  or  written  does  not  distinctly  ap- 
pear. Although,  as  a  condition  precedent  to 
the  bringing  of  this  action,  it  was  Immaterial 
whether  she  had  presented  any  claim  what- 
ever, still  this  evidence  became  material  as 
affecting  her  credibility  as  a  witness,  as  tend- 
ing to  show  whether  she  had  acted  in  good 
faith,  and  whether  she  had,  prior  to  Janu- 
ary, 1904,  honestly  claimed  to  have  suffered 
the  Injuries  alleged  In  her  complaint.^  In 
State  V.  Walters,  7  Wash.  246,  250,  34  Pac. 
938,  939,  this  court  said:  "It  is  not  the 
quantum  of  any  particular  comment,  but  all 
comment  whatever,  that  is  inhibited  by  the 
Constitution :  and,  therefore,  courts  should  be 
extremely  careful  to  confine  their  Instructions 
solely  to  declaring  the  law.  All  remarks  and 
observations  as  to  the  facts  before  the  jury 
are  positively  prohibited,  and  if  any  such 
are  made,  the  judgment  will  be  reversed  un- 
less the  appellate  'court  can  see  that  the  ac- 
cused was  In  no  wise  prejudiced  thereby." 
In  Drumheller  v.  American  Surety  Co.,  30 
Wash.  530,  71  Pac.  25,  94  Am.  St.  Rep.  844, 
it  appeared  that  when  instructing  the  Jury, 
the  trial  judge  omitted  any  mention  of  n 
contested  item  of  a  certain  door  until  his 
attention  was  called  thereto  by  counsel  for 
the  plaintiff.  Thereupon  one  of  the  Jurors 
asked  the  court  what  kind  of  a  door  had 
heen  furnished,  and  the  Judge  replied:  "I 
think  the  testimony  is  silent  as  to  that  point, 
as  to  the  kind  of  a  door  It  was.  You  will 
simply  have  to  determine  that  matter  from 
the  testimony  in  the  case.  I  do  not  think 
there  Is  any  testimony  about  It."  In  fact, 
the  evidence  was  silent  on  the  question,  yet' 
the  appellant  assigned  error  on  this  remark 
of  the  court  as  being  a  comment  on  the  evi- 
dence. In  passing  upon  such  assignment 
this  court  said:  "It  is  always  proper  for 
the  court  to  state  to  the  Jury  that  there  Is 
no  evidence  as  to  a  certain  matter,  when, 
as  in  this  case,  such  is  the  fact.  But  it  is 
for  the  Jury  alone  to  determine  the  weight  of 
the  evidence  submitted  to  them,  without  In- 
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terference  or  suggestion  on  the  part  of  the 
court"  In  this  case  the  evidence  was  not 
silent  as  to  the  matter  involTed,  &b  there  was 
testimony  tending  to  show  a  claim  of  some 
kind  had  been  presented  to  appellant  On  Janu- 
ary 18,  1904,  and  the  evidence  was  material. 
When  the  trial  judge  made  the  statement  of 
which  appellant  complains,  he  commented  up- 
on matters  of  fact  In  the  presence  of  the  jury, 
and  In  so  doing  committed  prejudicial  error. 

Other  assignments  of  error  are  made  which 
are  based  upon  instructions  either  given  or 
refused.  We  have  carefully  examined  the 
entire  body  of  the  Instructions  contained 
In  the  record,  and  find  that  the  law  was 
fairly  and  properly  given  to  the  jury. 

For  the  error  above  mentioned,  the  Judg- 
ment Is  reversed  and  the  cause  remanded 
for  a  new  trlaL 

MOUNT,  C.  J.,  and  HADLEY  and  DUN- 
BAR. JJ.,  concur.  ROOT,  J.,  having  been  of 
counsel,  did  not  participate. 


(41  Wasb.  «23) 

STATE  V.  WONG  TUNG  HEE. 
(Supreme  Court  of  Washington.    Feb.  19,  1906.) 

Grtminal  Law— TaiAiy— Remabks  or  CooN- 

6EL— Prejudicial  Erbob. 

Wlipre,  at  the  close  of  the  argument  for  the 
state,  dpfpndant  excepted  to  statements  of  the 
prosecuting  attorney  as  to  defendant's  failure 
to  produce,  at  the  preliminary  hearing,  witnesses 
which  under  the  law  he  was  not  entitled  to. 
whereupon  the  court  fully  instructed  the  jury 
to  disregard  such  statements  and  all  other  state- 
ments of  counsel  not  borne  out  by  the  testimony, 
and  no  exception  was  taken  to  any  of  the 
court's  rulings,  such  statements  were  not  so 
prejudicial  to  defendant  as  to  warrant  the  re- 
versal of  conviction. 

(Ed.  Note. — For  cases  In  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law.  §  1603;  vol.  15.  Cent 
Dig.  Criminal  Law,  §  3127.] ' 

Appeal  from 'Superior  Court,  Walla  Walla 
County;  Thos.  II.  Brents,  Judge. 

Wong  Tung  Hee  was  convicted  of  crime, 
and  appeals.    Affirmed. 

Oscor  Cain  and  M.  O.  Reed,  for  appellant 
Lester  S.  Wilson,  for  the  State. 

RUDKIN,  J.  The  defendant  was  convicted 
of  the  crime  of  manslaughter  under  an  in- 
formation charging  the  crime  of  murder  in 
the  first  degree,  and  from  the  judgment  and 
sentence  of  the  court  this  appeal  Is  prose- 
cuted. 

The  errors  assigned  are  all  based  on  al- 
leged misconduct  of  the  prosecuting  attorney 
In  his  closing  argument  to  the  jury  and  the 
rulings  of  the  court  In  relation  thereto.  In 
the  course  of  his  argument  the  attorney  for 
the  state  made  some  allusion  to  the  course 
pursued  by  the  appellant  on  his  preliminary 
examination.  Counsel  for  appellant  said: 
"T  submit  that  the  preliminary  examination 
Is  not  in  this  case."  The  Court:  "Mr.  Wil- 
son may  be  getting  outside  of  the  record,  but 
every  attorney  in  the  country  does  It,  and 


ought  to  be  willing  to  accord  the  same  priv- 
ilege to  another.  Mr.  Wilson,  do  not  tran- 
scend the  record  any  more  than  you  are  war- 
ranted In.  If  I  kept  you  all  down  to  the  ex- 
act material  questions  you  could  not  speak 
over  three  minutes."  To  this  statement  or 
ruling  of  the  court  no  exception  was  taken. 
Later  in  the  argument  the  court  of  its  own 
motion  said:  "Mr.  Wilson,  I  think  yon  are 
going  too  far.  You  are  asserting  matters 
and  things  not  shown  by  the  record.  You  can 
draw  deductions  If  you  have  a  mind  to,  but 
you  ought  not  to  state  as  a  fact  anything  not 
shown  by  this  record  here."  At  the  close  of 
the  argument,  counsel  for  appellant  said: 
"We  desire  to  take  exception  to  the  state- 
ments of  the  prosecuting  attorney  regarding 
matters  outside  of  the  record  and  his  miscon- 
duct in  making  this  statement."  The  Court: 
"Will  you  designate  those  statements?"  Jlr. 
Cain:  "In  regard  to  our  not  producing  wit- 
nesses at  the  preliminary  hearing  which  un- 
der the  law  we  are  not  entitled  to."  ,  The 
Court:  "I  will  strike  It  out  There  are  al- 
ways statements  made  by  counsel  on  each 
side  that  are  not  strictly  evidence.  Counsel 
frequently  make  statements  not  In  evidence, 
that  are  hardly  fair  deductions  from  the  evi- 
dence that  is  before  the  court  I  called  Mr. 
Wilson's  attention  to  it,  and  I  now  strike  It 
out  I  will  strike  out  any  statement  made 
as  to  any  facts  occurring  outside  of  the  evi- 
dence in  this  case.  I  will  say  to  the  jury 
now,  before  entering  upon  my  general  In- 
structions, I  win  Instruct  the  jury  to  disre- 
gard any  statement  made  by  counsel  on  either 
side  of  this  case,  that  Is  not  borne  out  by  the 
testimony  in  this  case.  Look  to  the  testimony 
and  the  testimony  alone  In  reaching  your  con- 
clusion and  In  reaching  the  verdict  you  will 
render."  To  which  statement  and  ruling  of 
the  court  no  exception  was  taken. 

While  our  attention  has  been  directed  to 
numerous  statements  made  by  the  prosecuting 
attorney  In  the  course  of  his  argument  It 
will  be  seen  from  the  foregoing  reference  to 
the  record  that  the  only  statement  objected  to 
or  called  to  the  attention  of  the  trial  court 
was  the  statement  In  relation  to  the  failure 
of  the  defense  to  produce  witnesses  at  the 
preliminary  examination.  The  court  fully 
and  explicitly  instructed  the  jury  to  disregard 
this  and  ail  other  statements  of  counsel  not 
borne  out  by  the  testimony,  and  no  exception 
was  taken  to  any  of  the  court's  rulings. 
This  court  has  repeatedly  held  that  "the 
remedy  to  correct  misconduct  of  counsel  Is 
to  move  the  trial  coiu-t  to  act  in  the  mattbr 
and  except  to  Its  refusal  so  to  do,  if  It  does 
so  refuse ;  It  Is  not  enough  merely  to  except 
to  the  supposed  misconduct"  State  v.  Van 
Waters,  36  Wash.  358,  78  Pac.  897.  See, 
also,  State  t.  Regan,  8  Wash.  506,  36  Pae 
472 ;  State  v.  Hawkins,  27  Wash.  375,  67  Pac. 
814 ;  State  v.  Bailey,  81  Wash.  89,  71  Pac.  715. 
In  this  case  there  were  no  exceptions  to  any 
rulings  of  the  court  or  to  any  refusal  to  rule 
The  court  corrected  so  far  as  lay  within  Its 
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power  the  only  misstatement  to  which  Its 
«ttentloD  waa  directed.  Cases  may  arise  In 
which  statements  of  counsel  outside  the  rec- 
ord will  be  so  prejudicial  to  the  rights  of  a 
party  that  no  action  of  the  trial  court  can 
counteract  their  effect,  hot  no  such  case  is 
presented  here. 
The  judgment  is  therefore  affirmed. 

FULLERTON,    HADLEY,    CROW,    DUN- 
BAR, and  BOOT,  JJ.,  concor. 


441  Wasb.  657) 

WEIR  ▼.   SEATTLE   ELEOTRIO  CO. 
(Supreme  Court  of  Washington.    Feb.  23,  IDOC.) 

1.  CaRRIEBS    —    INJUBT   TO    STREET    RaILWAT 

Passenger— Neolioence. 

Testimony  that  just  as  a  street  car  was 
■lowly  torn  ins  from  an  avenue  onto  a  street 
the  condtictor,  at  the  Instance  of  a  passenser 
on  the  back  platform,  signaled  to  stop  the  car, 
whereupon  the  passenger  crossed  the  platform 
and  took  his  position  on  the  lower  step  of  the 
car,  with  his  band  on  the  stanchion,  ready  to 
alight  when  the  car  stopped ;  and  that,  instead 
of  stopping,  the  motorman  increased  the  speed 
of  tlie  car  so  that  it  was  going  8  or  10  miies 
when  or  soon  after  It  got  round  the  curve,  and 
that  the  pHssenger  was  thrown  off,  is  sufficient 
to  go  to  the  jury  on  the  question  of  negligence 
«f  the  persons  operating  the  car  in  leading  the 
pas<<enger  into  a  place  of  danger  and  throwing 
sim  off  bis  goard. 

(Ed.  Note. — For  cases  in  point,  see  vol  8^ 
Cent.  Dig.  Carriers,  {{  1244,  1315-1322.] 

2.  TB1A1>— DiBECTINa    Jddoment. 

Where  there  is  evidence  to  support  plain- 
tifTs  cose,  the  court  may  not  direct  judgment  for 
defendant,  though  the  preponderance  of  evidence 
is  so  great  for  it  that  a  verdict  for  plaintiff 
eoiild  be  set  aside  as  against  the  evidence. 
Judgment  can  be  directed  only  where  the  grant- 
ing of  a  nonsuit  would  be  warranted. 

[E<).  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trial,  H  381-888.] 

Appeal  from  Superior  Court,  King  Coun- 
ty; Mitchell  Gilliam,  Judg& 

Action  by  Allen  Weir  against  the  Seattle 
Electric  Company.  Judgment  for  defendant 
Plaintiff  appeals.    Reversed. 

Brady  &  Gay,  for  appellant  Hughes, 
HcMicken,  Dovell  &  Ramsey,  for  respondent 

RUDKIN,  J.  On  the  evening  of  December 
16.  1004,  the  plaintiff  became  a  passenger  on 
-one  of  the  defendant's  First  Avenue  cars  la 
th«  city  of  Seattle,  with  a  view  of  reaching 
bis  home  on  Virginia  street  First  avenue 
and  Virginia  street  intersect  at  right  angles. 
Immediately  south  of  the  south  line  of  Vir- 
ginia street  there  is  a  switch  on  the  First 
Avenue  Line  where  the  cars  turn  from  First 
avenue  Into  Virginia  street  The  ontgoing 
cars  on  the  First  Avenue  Line  stop  at  this 
switch,  but  do  not  as  a  rule,  stop  on  the  north 
side  of  Virginia  street  The  incoming  cars, 
«n  the  other  band,  stop  at  the  north  side  of 
Virginia  street  but  do  not  on  the  south.  In 
otlier  words,  the  general  rale  that  cars  stop 
on  the  far  side  of  Intersecting  streets  is  here 
(«v«tiied.    Up  to  this  point  there  Is  no  conflict 


in  the  testimony,  except  as  to  the  custom  of 
stopping  ontgoing  cars  on  the  north  side  of 
Virginia  street  The  plaintiff  testified  that 
he  got  off  the  car  at  that  point  a  number  of 
times,  while  the  employes  of  the  defendant 
testified  that  the  cars  rarely  stopped  there.. 
The  plaintiff  further  testified  that  he  was 
riding  on  the  back  platform  of  the  car,  talk- 
ing to  a  friend  and  waiting  for  the  conductor 
to  call  out  Virginia  street  The  car  stopped 
at  the  switch  at  the  south  side  of  Virginia 
street  and.  as  the  car  started  up.  the  plaintiff 
touched  the  conductor  on  the  elbow.  Inquired 
if  that  was  Virginia  street  and  Informed 
him  that  be  desired  to  get  off  there.  The 
conductor  replied  that  the  car  would  not 
stop  again  until  it  reached  Lenora  street 
which  is  the  next  street  beyond  Virginia. 
The  plaintiff  protested  against  this,  and  said: 
"Lenora  notliing;  I  get  off  here."  The  con- 
ductor thereupon  gave  one  bell,  which  is  the 
usual  signal  to  stop  the  car,  and  the  plaintiff 
made  his  way  across  the  platform  and  took  a 
position  on  the  lower  step  of  the  car,  with  his 
left  hand  on  the  stanchion,  so  as  to  be  ready 
to  alight  when  the  car  reached  the  north 
side  of  Virginia  street  At  the  time  the  sig- 
nal to  stop  was  given  the  car  was  moving 
slowly  into  Virginia  street  and  by  the  time 
the  plaintiff  reached  the  lower  step  the  car 
was  about  the  middle  of  the  street  Instead 
of  stopping  at  the  north  side  of  Virginia 
street  the  car  Increased  its  speed  so  that  by 
the  time  It  reached  that  point  or  very  soon 
thereafter,  it  was  going  at  the  rate  of  8  or  10 
miles  per  hour.  The  plaintiff  in  some  manner 
slipped  or  was  thrown  from  the  car,  receiv- 
ing the  injury  complained  of.  The  plaintiff 
was  corrolK>rated  in  a  measure  by  the  person 
with  whom  be  was  conversing  Just  before 
leaving  the  car.  The  defendant  on  the  other 
hand,  called  the  conductor,  the  motorman, 
and  several  passengers  who  were  on  the  car 
at  the  time,  all  of  whom  testified  that  the  sig- 
nal to  stop  the  car  was  not  given  mtil  the 
car  had  passed  beyond  the  north  side  of  Vir- 
ginia street  and  some  of  whom  testified  that 
the  plaintiff  voluntarily  stepped  or  jumped 
from  the  car.  At  the  close  of  ail  the  testi- 
mony the  court  discharged  the  jury,  and  di- 
rected a  judgment  for  the  defendant  From 
this  judgment  the  plaintiff  appeals. 

In  determining  whether  the  court  erred  in 
withdrawing  the  case  from  the  jury  we  must 
accept  the  appellant's  theory  of  the  case.  In  so 
far  as  there  is  testimony  to  sustain  it  We 
must  assume  that  the  conductor  signalled  the 
motorman  to  stop  the  car  just  as  it  was  en- 
tering Virginia  street  at  a  slow  rate  of  speed; 
that  the  appellant  made  bis  way  across  the 
platform  and  took  bis  position  on  the  lower 
step  of  the  car,  with  his  hand  on  the  stan- 
chion, so  as  to  be  ready  to  alight  when  the  car 
came  to  a  stop  in  obedience  to  the  signal; 
that  instead  of  stopping  the  motorman  in- 
creased the  speed  of  the  car  so  that  it  had  at- 
tained a  speed  of  from  8  to  10  miles  an  hour 
at  or  soon  after  reaching  the  north  side  ot 
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Virginia  street,  and  that  the  appellant  was 
burled  or  thrown  from  the  car  without  fault 
on  his  part  Was  there  no  evidence  of  negli- 
gence here,  as  a  matter  of  law,  or  was  this  an 
exercise  of  the  highest  degree  of  care  con- 
stetent  with  the  practical  operntlon  of  a  street 
railway?  A  person  who  voluntarily  rides 
on'the  steps  of  a  street  car  assumes  the  ordi- 
nary risk  incident  to  his  position,  and,  if  in- 
jured through  the  ordinary  Jerking  or  jolt- 
ing of  the  car.  he  cannot  recover;  but  the  ap- 
pellant was  not  riding  on  the  car  step  volun- 
tarily, nor  was  be  guilty  of  negligence,  ns  a 
matter  of  law.  In  making  bis  way  to  the 
step  after  the  signal  to  stop  was  given  .  We 
may  take  judicial  notice  of  the  fact  that  this 
is  a  common  practice  in  ail  street  car  trafl3c. 
The  apt>ellHnt  assumed  the  risk  arising  from 
the  ordinary  jerking  or  jolting  of  the  car 
In  reaching  the  stopping  place,  but  be  did  not 
assume  any  risk  arising  from  the  negligence 
of  the  rexiiondent  or  its  servants*.  Tbe  negli- 
gence on  tbe  part  of  tbe  respondent  consisted 
In  this:  Tiie  servants  In  cliarge  of  the  car 
led  tbe  appellant  into  a  place  of  more  or  less 
danger,  and  threw  him  oflT  his  guard.  In 
other  words,  tbe  appellant  had  a  right  to 
presume  that  tbe  car  would  come  to  a  stop 
at  the  .north  side  of  Virginia  Street,  and  to 
act  upon  that  presumption.  The  jury  might 
Infer  from  this  testimony  that  the  failure  to 
stop  tbe  car  in  obedience  to  tbe  signal  was 
the  direct  and  proximate  cause  of  tbe  appel- 
lant's Injury.  It  cannot  be  said,  as  a  matter 
of  law,  that  the  appellant  was  guilty  of  con- 
tributory negligence.  Indeed,  the  respondent 
does  not  so  contend.  It  cannot  be  said  that  tbe 
appellant  assumed  tlie  extra  hazard  arising 
from  tbe  failure  of  tbe  respondent  to  stop  tbe 
car,  as  It  was  In  duty  bound  to  do,  nor.  In  our 
opinion,  can  it  be  said,  as  a  matter  of  law, 
that  tlie  respondent  was  entirely  free  from 
negligence  which  contributed  approximately 
to  the  injury.  As  above  stated,  we  have  thus 
far  assumed  that  tiie  appellant's  testimony  is 
true.  Of  course,  if  tbe  appellant  voluntarily 
stepped  or  Jumiied  from ,  tbe  car,  or  was 
otherwise  guilty  of  contributory  negligence, 
he  cannot  recover. 

Tbe  res|)ondent  further  contends  that  the 
preponderance  of  the  testimony  was  so 
strongly  In  its  favor  that  It  would  have  been 
the  duty  of  the  court  to  set  aside  a  verdict 
In  favor  of  tbe  appellant,  bad  one  been  found 
or  returned,  and  that  tbe  court  was  therefore 
justified  In  directing  a  judgment  in  tbe  first 
instance.  Judging  from  the  number  of  wit- 
nesses alone — and  that  is  practically  the  only 
guide. we  have — It  will  readily  be  conceded 
that  a  preponderance  of  the  testimony  was 
with  the  respondent  but  that  alone  would 
not  justify  tbe  action  of  the  trial  court 
Doubtless  In  some  jurisdictions  the  rule  pre- 
vails that  If  the  court  would  set  aside  a  verdict 
In  favor  of  one  of  the  p.nrtles  as  against  the 
evidence,  It  may  direct  a  verdict  or  judgment 
In  favor  of  the  adverse  party,  bnt  that  nile 
does  not  obtain  In  this  state.    We  have  uni- 


formly held  that  tbe  granting  of  a  new  trial 
rests  In  tbe  discretion  of  tbe  trial  court  and. 
If  we  concede  to  tbe  trial  courts  tbe  same 
power  or  discretion  In  directing  Judgments, 
the  right  of  trial  by  jury  will  be  practically 
abrogated.  Tbe  power  of  a  superior  court  to 
direct  a  Judgment  is  practically  commensurate 
with  its  power  to  direct  a  nonsuit  The  only 
substantial  difference  between  the  two  judg- 
ments is  that  tbe  former  Is  res  adjudicata, 
while  the  latter  Is  not,  unless  based  upon 
some  affirmative  finding.  Cases  may  arise 
In  which  a  plaintiff's  prima  facie  case  It  so 
fully  explained  and  controverted  as  to  leave 
no  substantial  conflict  in  tbe  testimony,  bnt 
ordinarily  testimony  which  is  sufficient  to 
carry  a  case  beyond  a  nonsuit  will  carry  It 
to  the  jury  at  tbe  close  of  the  testimony. 
In  construing  the  statute  under  which  tbe 
court  directed  tbe  judgment  appealed  from, 
in  Spokane  &  Idaho  Lumber  Co.  v.  Ix>y,  21 
Wash.  501,  58  Pac.  e72,  CO  Pac.  1119,  the  court 
said:  "We  do  not  think  It  was  the  Inten- 
tion of  the  Legislature,  In  enacting  this 
statute, to  empower  the  superior  courts  of  the 
state  to  determine  matters  of  fact  such  as  are 
usually  determined  by  a  jury,  but  simply  to 
authorize  the  taking  of  a  case  from  the  jury 
when  tbe  facts  are  so  clearly  establtsbed  that 
the  court  can  see,  as  a  matter  of  law,  what 
tbe  verdict  and  decision  should  be.  In  other 
words,  where  the  court  would  not  have  been 
warranted,  under  the  prior  statute,  in  grant- 
ing a  nonsuit,  it  would  not,  we  think,  be 
justified  under  this  statute.  In  taking  tbe 
case  from  tbe  jury  and  directing  a  judgment 
to  be  entered." 

We  think  tliat  under  the  testimony,  the 
court  should  have  submitted  the  case  to  the 
jury,  and.  If  dissatisfied  with  the  verdict  Its 
power  was  limited  to  the  granting  of  a  new 
trial. 

Tbe  judgment  of  the  court  below  is  there- 
fore reversed. 

MOUNT,  C.  J.,  and  PULLERTON.  HAD- 
LEY.  CROW,  ROOT,  and  DUNBAR,  JJ, 
concur. 


(41  Wash.  663) 
CniLBERG  T.  SIEBENBAUM  et  al. 
(Supreme  Court  of  Washington.    Feb.  23,  1!)06.> 

1.  CoRPOKATioNS— Liability  or  Stockhold- 
KRs  FOB  Unpaid  Stock  — Action  to  Ek- 
FOBCG  LiAniLiTT— Limitations. 

The  right  of  action  by  a  creditor  of  a  cor- 
poration to  enforce  the  unpaid  stock  subscrip- 
tions accrues  nt  least  as  soon  as  the  corpora- 
tion disposes  of  ell  of  its  property,  ceases  to  be- 
come a  goins  concern,  and  becomes  insolvpnt 
notniilistaoiling  Ballinger's  Ann.  Codea  &  St. 
S  4202.  authorizing  corporations  to  prescriht 
the  timps.  manner,  and  amounts  in  which  «to<'lc 
subscriptions  shall  be  made,  otherwise  the 
same  shall  he  paid  when  the  trustees  deem 
proper,  wiiicli  controls  while  the  corporatroD 
is  solvent,  and  when  it  becomes  insolvent  the 
unpaid  stock  subscriptions  l)ecoine  due  at  ono?. 
fKd.  Note. — For  cases  in  point,  sc«  ToU  U, 
C«uu  Dig.  Coryoratioua,  I  1091.] 
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2.  Same  — Natube  of  Action  —  Obtainino 
Jddquent  Against  Cobpobation— Necxb- 

SITT. 

An  action  by  a  creditor  of  a  corporation 
to  enforce  unpaid  stock  subscriptions  is  in 
the  nature  of  a  creditor's  bill,  and  in  the 
absence  of  a  statute  it  is  not  nece8sary_  to 
first  obtain  a  judgment  against  tlie  corporation, 
which  had  disposed  of  all  its  assets  and  was  in- 
solvent. 

[Ed.  Note. — For  cases  in  point,  8e«  vol.  12, 
Gent.  Dig.  Corporations,  §  1020.] 

3.  Same— Limitations— SosPENSiON    op    Op- 
ebation  of  Statute. 

Since,  under  the  express  provisions  of  Bal- 
lin^er's  Ann.  Codes  &  St.  $  42C9,  a  creditor  of 
corporation  may  ascertain  who  the  stockhold- 
ers are  by  an  inspection  of  the  corporate 
books,  mere  ignorance  on  the  part  of  a  credi- 
tor as  to  the  name  of  the  stockholders  does 
not  suspend  the  operation  of  the  statute  of 
limitations  in  a  suit  to  enforce  unpaid  stock 
subscriptions. 

Appeal  from  Superior  Court,  Jefferson 
County;   George  O.  Hatch,  Judge. 

Action  by  J.  E.  Chilberg  against  John 
Slebenbaum  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

G.  M.  Emory  and  F.  R.  Conway,  for  appel- 
lant   A.  W.  Buddress,  for  respondents. 

RUDKIN,  J.  This  action  was  brought  by 
a  Judgment  creditor  of  the  Copper  River 
Transportation  &  Mining  Company,  an  In- 
solvent corporation,  to  enforce  the  stock  sub- 
scription liability  of  certain  of  its  stockholders. 
Several  defenses  veere  Interposed  by  answer, 
but  only  one  of  these  Is  before  us  for  con- 
sideration on  this  appeal.  The  answer  aver- 
red. In  substance,  that  the  Copper  River 
Transportation  &  Mining  Company  was  or- 
ganized on  the  26th  day  of  November,  1807; 
that  prior  to  the  1st  day  of  April,  1898, 
said  company  disposed  of  all  of  its  prop- 
erty and  assets,  became  insolvent,  and  ceased 
to  do  business,  and  since  said  1st  day  of 
April,  1808,  said  company  has  transacted  no 
business  of  any  kind,  has  had  no  property 
or  assets,  and  has  been  notoriously  insol- 
vent and  defunct;  that  a  receiver  was  appoint- 
ed for  said  company,  as  an  insolvent  cor- 
poration, at  the  suit  of  the  plaintiff's  assign- 
or and  one  Barneson,  on  the  28th  day  of 
October,  1808,  and,  on  the  24th  day  of 
October,  1900,  the  receiver  was .  discharged 
for  the  reason  that  there  was  no  longer 
need  for  a  receivership,  there  being  no  prop- 
erty or  assets  of  any  kind  belonging  to  said 
company;  that  this  action  was  commenced 
on  the  24th  day  of  October,  1904,  on  a  judg- 
ment theretofore  recovered  on  certain  demand 
notes  executed  by  said  company,  under  date  of 
March  23,  1808;  and  that  by  reason  of  the 
foregoing  facts  the  action  was  not  com- 
menced within  the  time  limited  by  law.  The 
court  found  the  facts  substantially  as  alleged 
in  this  affirmative  defense,  found  that  the 
action  was  not  commenced  within  the  time 
limited  by  law,  and  entered  a  Judgment  of 
dismissal.  From  that  Judgment  the  plaintiff 
has   appealed. 


From  the  foregoing  statement  It  will  appear 
that  the  only  question  presentied  on  this 
appeal  is,  when  does  the  right  of  action  in 
favor  of  the  creditors  of  an  insolvent  corpo- 
ration, as  against  its  stockholders,  to  enforce 
the  stock  subscription  liability,  accrue?  We 
are  of  opinion  that  such  right  of  action 
accrues,  at  least,  as  soon  as  the  corporation 
disposes  of  all  of  its  property  and  assets, 
ceases  to  be  a  going  concern,  and  becomes 
notoriously  Insolvent,  and  that  is  as  far  as 
we  are  required  to  go  in  this  case.  In  Mc- 
Kay v.  Elwood,  12  Wash.  579,  41  Pac.  919, 
the  court  said:  "We  think,  also,  that  from 
the  tihie  of  an  assignment  by  a  corporation, 
the  obligation  of  each  stockholder  to  make 
payment  of  the  ))mount  remaining  unpaid  on 
hts  subscription  to  stock,  or  so  much  there- 
of as  might  be  necessary  to  satisfy  the  in- 
debtedness of  the  corporation,  must  be  treat- 
ed as  a  debt  that  is  presently  due,  because, 
after  the  assignment,  no  power  remains  in 
the  directors  to  make  a  call,  and  it  would 
be  contrary  to  all  considerations  of  right 
to  permit  the  stockholder,  thereby,  to  avoid 
making  payment  for  bis  stock  as  against 
creditors  of  the  corporation."  See,  also. 
Cook  on  Corporations  (5th  Ed.)  200;  26  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  1049;  Terry  v. 
Anderson,  95  U.  S.  628,  24  L.  Ed.  365; 
Hatch  V.  Dana,  101  U.  S.  205,  25  L.  Ed.  88.'5; 
West  V.  Bank,  66  Kan.  524,  72  Pac.  252, 
63  L^  R.  A.  137,  97  Am.  St  Rep.  385; 
Hodges  &  Wilson  v.  Silver  Hill  Mining  Co., 
9  Or.  200;  Swearingen  v.  Dairy  Co.,  108  Pa. 
68,  47  Atl.  941,  53  L.  R.  A.  471;  Hardware 
Co.  V.  Milling  Co.,  13  Utah,  423,  45  Pac'  200; 
Franklin  Sav.  Bank  v.  Bridges  (Pa.)  8  Atl. 
611.  In  Bennett  v.  Thome,  36  Wash.  253, 
78  Pac.  936.  68  L.  R.  A.  113,  this  court  held 
that  a  right  of  action  accrued  in  favor  of 
the  receiver  of  an  Insolvent  banking  corpora- 
tion to  recover  the  superadded  or  statutory 
liability  of  the  stockholders  upon  the  declared 
Insolvency  of  the  bank,  and  that  the  statute 
of  limitation  commenced  to  run  from  that 
date.  Unless  there  is  a  distinction  between 
the  right  of  action  to  enforce  the  statutory 
liability  of  stockholders  and  the  right  of 
action  to  enforce  the  stock  subscription  lia- 
bility, that  case  is  controlling  here. 

Counsel  for  appellant  claim  there  is  a  dis- 
tinction, and  that  such  distinction  was  recog- 
nized by  this  court  in  Bennett  v.  Thome. 
In  support  of  this  contention,  counsel  quote 
from  the  opinion  in  that  case  as  follows: 
"As  we  have  above  indicated,  it  Is  the  re- 
spondent's contention  that  the  statute  of 
limitations  did  not  begin  to  run  against  the 
liability  until  the  date  of  the  decree  ordering 
the  assessment  and  a  number  .of  cases  are 
cited  in  support  thereof.  The  cases  cited, 
however,  with  one  exception,  are  not  in  point. 
They  relate  to  the  stock  subscription  liabil- 
ity, or  to  national  bank  cases,  both  of  which 
are  governed  by  entirely  different  principles 
from  those  controlling  the  Uabllity  created 
by  the  Constitution.    The  necessity  of  a  call 
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and  assessment  on  nnpald  stock  subscription 
is  based  solely  on  the  express  contract  of  tlie 
parties.  Scovill  v.  Thayer,  105  U.  S.  143, 
26  L.  Ed.  968;  Terry  v.  Anderson,  95  D.  S. 
628.  24  L.  Ed.  366.  The  contract  of  the  sub- 
scriber to  the  stocli  is  that  he  will  pay  upon 
a  demand  by  the  proper  authorities  of  the 
corporation.  And  it  has  been  invariably 
held  that,  as  to  the  stocl:  subscription  liabil- 
ity, a  call  or  demand  must  precede  the 
suit."  The  rule  there  stated  is,  no  doubt, 
correct,  but  the  necessity  for  a  call  or  de- 
maud  Is  not  as  general  as  might  be  inferred 
from  the  language  used.  Section  4262,  Bal- 
linger's  Ann.  Codes  &  St.,  provides  as  follows: 
"The  stoclcholders  of  any  corporation  form- 
ed under  this  chapter  may,  in  the  by-laws 
of  the  company,  prescribe  the  times,  manner, 
and  amounts  in  which  payments  of  the  sums 
subscribed  by  them,  respectively,  shall  be 
made;  but  in  case  the  same  shall  not  be  so 
prescribed,  the  trustees  shall  have  the  power 
to  demand  and  call  in  from  the  stockholders 
the  sums  by  them  subscribed,  at  such  time 
and  in  such  manner,  payments  or  install- 
ments, as  they  may  deem  proper."  And  as 
between  the  corporation  and  Its  stockholders, 
so  long  as  the  corporation  is  solvent  and  a 
going  concern,  this  statute  will  doubtless  con- 
trol. But  when  the  corporation  disposes  of 
all  its  property,  ceases  to  be  a  going  concern, 
and  becomes  Insolvent,  the  whole  sitiiation 
is  changed;  the  liability  of  the  stockholder 
becomes  fixed,  and  the  unpaid  stock  subscrip- 
tion becomes  Immediately  due.  In  Adamant 
Manufacturing  Co.  v.  Wallace,  16  Wash.  6i4. 
48  Pac.  415.  the  court  said:  "The -next  ob- 
jection was  thut  there  was  no  allegation  in 
the  complaint  that  any  demand  or  call  was 
ever  made  by  the  trustees  of  the  defendant 
corporation,  or  otherwise,  or  at  all,  upon  the 
Individual  defendants,  or  imon  any  of  them, 
for  the  sums  respectively  subscribed  by  them 
and  alleged  by  the  complaint  not  to  have 
been  paid;  citing  Elderkin  v.  Peterson,  8 
Wash.  674,  30  Pac.  1089,  which  case  was 
also  an  action  by  a  receiver  against  a  stock- 
holder, and  is  therefore  not  in  point.  The 
creditor  has  no  control  over  the  corporation 
or  its  business;  is  not  supposed  to  know 
whether  calls  have  been  regularly  made,  or 
made  at  all.  So  it  will  be  readily  seen  that 
while  this  may  be  a  duty  of  the  corporation 
itself  in  suing  one  of  its  members  over  whom 
it  has  control,  the  duty  should  not  be  im- 
posed upon  a  creditor.  That  no  calls  are 
necessary  before  an  action  can  be  commenced 
by  a  creditor  against  the  stockholder,  see 
2  Morawetz  on  Private  Corporations,  §  821, 
where  the  distinctions  above  referred  to  are 
commented  on  at  length.  We  think  the  com- 
plaint in  all  respects  was  sufficient."  See, 
also.  Cook  on  Corporations  (5tb  Ed.)  {  108, 
and  authorities  above  cited.  We  see  no  rea- 
son ^hy  the  right  of  action  to  enforce  the 
stock  subscription  liability  should  not  accrue 
as  soon  as  the  right  of  action  to  enforce  the 
statutory  or  superadded  liability,  and,  in 
law,  we  think  there  Is  none. 


The  appellant  contends,  however,  that  his 
action  against  the  stockholders  is  based  on 
his  Judgment  against  the  corporation,  not 
upon  the  original  corporate  indebtedness 
which  is  merged  in  the  Judgment,  and  that 
his  cause  of  action  against  the  stockholders 
did  not  accrue  until  the  recovery  of  his 
Judgment  against  the  corporation  and  the  re- 
turn of  nulla  bona,  or,  at  least,  until  the 
recovery  of  the  Judgment.  If  this  be  true 
it  must  be  for  one  of  two  reasons:  First, 
because  his  right  of  action  against  the  stock- 
holders did  not  acccuc  until  be  exhausted 
his  legal  remedies  against  the  corporation 
by  the  recovery  of  a  Judgment  and  a  return 
of  nulla  bona;  or,  second,  because  the  stock- 
holders continue  liable  as  long  as  a  liabil- 
ity exists  against  the  corporation,  and  can- 
not interpose  the  statute  of  limitations  as  a 
defense,  unless  the  statute  has  also  run  in 
favor  of  the  corporation.  What  we  have 
said  is  sufficient  to  demonstrate  the  fallacy 
of  the  first  proposition.  An  action  of  this 
kind  is  in  the  nature  of  a  creditor's  bill,  and, 
in  the  absence  of  statute,  it  is  not  necessary 
to  first  obtain  a  Judgment  against  the  t-orpo- 
ration,  when  it  is  otherwise  shown  that  sncb 
a  proceeding  would  be  utterly  futile  and 
subserve  no  useful  purpose.  Benbam  v.  Ham, 
5  Wash.  128,  31  Pac.  459,  34  Am.  St.  Kep. 
851;  Cook  on  Corporations,  §  200,  and  au- 
thorities above  cited.  Nor  does  the  liability 
of  the  stockholder  continue  as  long  as  the 
creditors  may  be  able  to  keep  their  obliga- 
tions alive  against  the  corporation.  As  said 
by  the  court  in  Swearingen  v.  Dairy  Co., 
supra:  "When  does  the  right  of  action  by 
the  creditors  for  tmpald  subscription  accrue? 
Such  subscriptions  are  a  fund  in  the  bands 
of  the  stockholders  charged  with  a  trust 
for  the  payment  of  the  corporate  debts. 
This  trust  does  not  depend  on  any  statute, 
but  is  deduced,  on  general  principles  ot 
equity,  from  the  premise  that  the  capital -is 
publicly  pledged  to  those  who  deal  with  the 
corporation  for  their  security.  Lane's  Ap- 
peal, 105  Pa.  49,  51  Am.  Rep.  1C6.  So  long 
as  the  corporation  is  solvent,  the  whole  sub- 
scription is  due  in  accordance  with  its  terms, 
and  is  payable  when  and  as.  called  by  the 
corporation.  But  when  the  corporation  be- 
comes Insolvent,  the  contract  between  it  and 
the  subscriber  is  terminated,  and  his  debt 
to  it  then  is  only  for  such  part  of  bis  sub- 
scription as  is  required  to  pay  the  corporate 
debts.  It  is  a  debt,  not  to  it  in  its  own 
right,  but  in  the  right  of  its  creditors.  But 
it  would  seem  that  the  status  of  the  stock- 
holder as  holder  of  a  fund  liable  at  least 
contingently  to  the  creditors  must  be  fixed 
at  the  time  and  by  the  fact  of  the  ascertain- 
ment of  Insolvency.  It  is  the  general  rule 
that  insolvency  fixes  the  relative  rights  of 
all  the  parties  concerned.  From  that  moment 
tlie  unpaid  subscriptions  became  part  of  the 
assets  for  payment  of  the  creditors.  It  is 
true,  they  are  fecial,  or,  as  they  may  be 
called,  reserved,  assets,  not  to  be  put  in  distri- 
bution until  the  insufficiency  of  the  other  assets 
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is  shown;  but  this  is  no  reason  why  the  credit- 
ors may  not  proceed  at  once  to  show  that 
fact.  In  Franklin  Sav.  Bank  v.  Bridges, 
<Pa.)  8  Atl.  611,  already  cited,  it  wag  said 
by  Albright,  J.,  in  entering  a  nonsuit  which 
was  sustained  by  this  court:  'Conceding  that 
the  unpaid  subscription,  When  realized, 
would  be  a*  fund  to  be  held  for  the  benefit 
of  the  depositors  and  other  creditors  of  the 
corporation,  it  is  apparent  that  as  soon  as 
the  assignment  was  made  the  depositors 
and  creditors  were  entitled,  through  the  as- 
signee, to  demand  that  the  unpaid  subscrip- 
tions should  be  paid.  The  creditors  were  at 
that  time  in  the  position  of  one  to  whom  an 
obligation  is  due  on  demand,  or  who  can 
make  demand  upon  the  doing  of  an  act 
himself.'  In  Terry  v.  Anderson,  95  TJ.  S. 
628,  24  L.  Ed.  365,  the  charter  of  a  bank 
provided  that  the  stockholders  should  be  in- 
dividually liable  for  the  bills  or  notes  issued 
by  the  bank.  The  main  question  was  on  the 
constitutionality  of  the  statute  of  limita- 
tions reducing  the  time  for  bringing  suit,  but 
it  was  also  held  that  not  only  this  liability, 
but  the  equitable  liability,  for  unpaid  sub- 
scriptions to  stock,  arose  when  the  bank  stop- 
pt<d  payment,  and  the  statute  began  to  run 
from  that  time,  though  It  antedated  by  nearly 
a  year  and  a  half  the  assignment  by  the  bank 
for  the  benefit  of  its  creditors."  See,  also. 
West  V.  Bank,  supra. 

The  final  contention  of  the  appellant  Is 
that  his  right  of  action  did  not  accrue  until 
notice  of  the  fact  that  there  were  unpaid 
stock  subscriptions  was  brought  home  to  him 
or  his  assignor.  His  assignor  was  a  creditor 
of  the  corporation,  and  as  such  had  access 
to  its  books,  and  the  law  afforded  him  ample 
opportunity  to  ascertain  who  were  stockhold- 
ers, and  what  amount  of  the  stock  subscribed 
remained  unpaid.  Bnlllnger's  Ann.  Codes  & 
St.  i  4269.  Mere  Ignorance  on  the  part  of  a 
plaintlflt  with  respect  to  his  rights,  where 
there  Is  no  fraud  or  concealment,  does  not 
suspend  the  operation  of  the  statute  of  limita- 
tions. 19  Am.  Ency.  of  Law  (2d  Ed.)  213, 
214. 

We  will  add,  in  conclusion,  that  the  stat- 
ute of  limitations  commenced  to  run  in  favor 
of  the  respondents  as  early  as  April  1,  1898, 
under  the  facts  disclosed  by  this  record,  and 
that  the  bar  of  the  statute  Is  a  complete 
defense  to  the  action. 

The  Judgment  is  therefore  aflSrmed. 

MOUNT,  O.  J.,  and  FULLERTON,  HAD- 
LEY,  CROW,  BOOT,  and  DU^'BAB,  JJ., 
concur. 


(41  Was^.  664) 

MACY  V.  SULLIVAN. 

(Supreme  Court  of  Washington.    Feb.  3,  1906.) 

1.  Appeai,— Bonds— Sdfticienct. 

Upon  an  appeal  from  a  judgment  which, 
in  addition  to  the  payment  of  money,  requires 
the  return  of  a  deed,  the  court  must  fix  the 
•mount  of  the  supersedeas  bond  and  a  bond 


given  as  both  an  appeal,  and  supersedeas  bond 
without  any  order  of  court  fixing  the  amount 
thereof  is  insuiJicient  to  confer  jurisdiction  of 
the  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  g{  2036-2039, 
2095,  2096.] 

2.  Same  —  Mattebs  Appealable  —  Default 
Judgments— Pbeliminaey  Motions. 

Where  a  demurrer  was  sustained  to  de- 
fendant's answer,  and  he  failed  to  file  an  amend- 
ed answer  within  the  time  allowed  him,  no 
appeal  would  lie  from  a  default  judgment  pro- 
cured by  plaintiff,  in  the  absence  of  a  motion 
in  the  trial  court  to  set  aside  the  default. 

(Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.    Appeal  and  Error,  $f  1391-1394.] 

Appeal  from  Superior  Court,  Chelan  Coun- 
ty; K.  S.  Stelner,  Judge. 

Action  by  John  W.  Macy,  as  administrator 
of  the  estate  of  Matthew  Green,  deceased, 
against  John  Sullivan.  From  a  judgment 
for  plaihtiff,  defendant  appeals.    Dismissed. 

S.  D.  Griffith,  for  appellant  Frank  Reeves 
and  Beeves  &  Reeves,  for  respondent 

PER  CURIAM.  The  Judgment  appealed 
from  In  this  case  Is  for  $o48.4U  damages,  and 
for  the  quieting  of  title  to  a  certain  tract 
of  land  by  the  retturn  and  annulment  of  a 
deed  given  by  mistake  to  the  appellant  by 
the  respondent  The  discussion  of  the  merits 
of  the  appeal  Is  obviated  by  the  interposition 
by  the  respondent  of  a  motion  to  dismiss  the 
appeal  and  aflirm  the  Judgment,  for  two 
reasons:  (1)  That  the  Judgment  appealed 
from  requires  the  performance  of  something 
other  than,  and  in  addition  to,  the  payment 
of  money,  no  order  fixing  the  amoimt  of  a 
supersedeas  bond  ever  having  been  made 
or  entered  by  the  trial  court;  and  (2)  that 
the  Judgment  appealed  from  is  not  appeal- 
able. It  appearing  in  this  case  that  the 
Judgment  did  require  something  in  addition 
to  the  payment  of  money,  viz.,  the  returning 
of  the  deed,  the  case  Is  brought  squarely 
within  the  rule  announced  in  Matter  of  the 
Estate  of  Paul  Drasdo,  Deceased,  35  Wash. 
412,  77  Pac.  735,  where  It  was  held  that  upon 
an  appeal  from  an  order  other  than  a  Judg- 
ment for  the  recovery  of  money,  the  amount 
of  the  bond  to  effect  a  stay  of  proceedings 
must  be  fixed  by  the  court  and  that  a  bond 
given  as  both  an  appeal  and  supersedeas 
bond,  without  any  order  of  the  court  fixing 
the  amount  Is  insufficient  to  give  Jurisdiction 
of  the  appeal.  The  record  is  silent  In  this 
case,  as  it  was  In  the  case  Just  referred  to, 
concerning  the  fixing  of  the  supersedeas  bond 
by  the  court  and.  In  fact,  no  claim  Is  made 
that  any  such  bond  was  fixed  by  the  court 

As  to  the.  second  proposition.  It  appears 
from  the  record  that  a  demurrer  was  sus- 
tained to  the  appellant's  affirmative  defense 
to  the  complaint,  and  at  bis  request  be  was 
given  until  April  29th  In  which  to  -file  a 
second  amended  answer;  that  he  failed  to  file 
Bald  pleading  within  the  time  allowed,  or  at  a  11, 
and  that  on  May  1st  respondent  moved  for 
appellant's   default   for   such   falliure;   that 


Digitized  by 


Google 


602 


84  PACIFIC  REPORTER. 


(Wasb. 


such  default  was  granted  by  the  court,  and 
no  request  was  ever  made  to  the  trial  court 
to  set  aside  the  default.  Under  such  circum- 
stances, no  appeal  lies.  Paciflc  Supply  Co. 
V.  Brand,  7  Wash.  357,  35  Pac.  72;  Hall  v. 
Skavdale.  21  Wash.  203,  57  Pac.  807. 

The  appeal  will  be  dismissed,  and  the  Judg- 
ment affirmed. 

PULLERTON,  J.    I   concur  In  the  judg- 
ment on  the  ground  last  stated. 


(41  Wash.  670) 

In  re  FARNHAM'S  ESTATE. 

WILTSIE  V.  YOUNG. 

(Supreme  Court  of  Washington.    Feb.  6,  1900.) 

1.  Executors   and   Administbatobs— Right 

TO     ADMINISTfcB  —  CBEDITOBS  —  WaIVEB     OF 

RionT. 

Whtre  a  creditor  of  deceased,  who  had  no 
interest  in  the  estate  except  as  creditor,  agreed 
with  the  heirs  to  wait  for  payment  for  a  few 
weelts.  at  the  expiration  of  wliich  time  the  heirs 
were  to  pay  the  bill,  he  thereby  waived  his  right 
to  administer  upon  the  estate,  at  least  until  the 
time  at  which  the  heirs  were  to  pay  the  bill,  and 
letters  issued  to  him  during  the  absence  of  the 
heirs  from  the  state  to  attend  th^  funeral,  before 
the  expiration  of  the  time  specified  in  the  agree- 
ment for  the  payment  of  his  claim,  were  proper- 
ly revoked. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  |§ 
192-104.] 

2.  Tbial— Findings— Necessity  of  Making — 
Application  of  Statute. 

The  statute  requiring  findings  of  fact  and 
conclusions  of  law  made  by  the  trial  court  to 
be  sepa'rately  stated  applies  only  to  actions  at 
law  tried  without  a  jury,  and  has  no  application 
to  equitable  or  probate  proceedings. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  §  924.] 

3.  ExEccTons  and  Administbatobs  — Revo- 
cation OF  Letters— Review. 

In  the  absence  from  the  record  of  the 
statement  of  facts  or  bijl  of  exceptions  con- 
taining the  testimony,  the  Supreme  Court  will 
not  review  an  order  of  the  superior  court  revok- 
ing letters  of  administration. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  8 
210.]  ' 

4.  Same— Appointment  of  Successob. 

Where  letters  of  administration  issued  to  a 
creditor  of  deceased  were  properly  revoked, 
the  Supreme  Court  will  not,  on  appeal  from 
the  order  of  revocation,  review  the  discretion  of 
the  trial  court  in  appointing  a  successor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  Dig.  Executors  and  Administrators,  g 
210.] 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Prater,  Judge. 

In  the  matter  of  the  estate  of  Jeremiah 
W.  Farnham,  deceased.  Petition  by  J.  C. 
Young  to  revoke  letters  of  administration 
granted  to  S.  F.  Wlltsle  and  to  appoint  peti- 
tioner administrator  In  bis  stead.  From  an 
order  granting  the  prayer  of  the  petition, 
said  Wiltsie  appeals.    Affirmed. 

Vince  H.  Faben,  for  appellant  Wiley, 
Herr  &  Bayley,  for  respondent 


RUDKIN,  J.  On  the  20th  day  of  Febru- 
ary, 1905,  J.  W.  Farnham  died  Intestate  In 
King  coimty,  leaving  an  estate  therein  sub- 
ject to  administration.  On  the  4th  day  of 
March,  1905,  the  appellant  Wllbsie,  filed 
his  petition  in  the  superior  court  of  snld  coun- 
ty praying  that  he  be  appointed  administra- 
tor of  said  estate.  On  the  16th  day  of  March, 
1905,  an  order  was  regularly  entered  grant- 
ing the  prayer  of  said  petition  and  appoint- 
ing the  appellant  as  such  administrator.  The 
heirs  and  the  next  of  kin  of  the  deceased 
consisted  of  a  brother,  two  sisters,  and  a 
son  of  a  deceased  brother.  One  of  the  sisters 
resided  with  the  deceased  In  the  city  of 
Seattle  up  to  the  time  of  his  death.  The 
other  heirs  were  nonresidents  of  the  state.' 
On  the  9th  day  of  March,  1905,  the  two  sisters 
and  the  nephew  of  the  deceased  prepared  a 
petition  asking  for  the  appointment  of  John 
C.  Young  as  administrator  of  said  estate; 
snld  Young  being  a  son-in-law  of  Nancy  S. 
Boyd,  a  sister  of  the  deceased.  This  peti- 
tion was  prepared  at  San  Francisco,  Cal., 
whither  the  parties  had  gone  to  attend  the 
funeral  of  the  deceased.  On  the  return  of 
the  respondent,  Young,  from  California  with 
said  last-mentioned  petition  he  discovered 
that  the  appellant  had  been  appointed,  ad- 
ministrator of  the  estate  during  his  absence. 
The  respondent  thereon  filed  a  petition  and 
afterwards  an  amended  petition  asking  for 
the  revocation  of  the  letters  issued  to  the 
appellant  and  that  the  respondent  be  ap- 
pointed administrator  in  his  stead.  The  ap- 
pellant appeared  In  opposition  to  this  peti- 
tion in  obedience  to  a  citation  served  upon 
him,  and  a  demurrer  Interposed  by  him  to 
the  amended  petition  was  overruled.  A  hear- 
ing was  thereupon  had,  and  the  court  made 
an  order,  granting  the  prayer  of  the  peti- 
tion, revoking  the  letters  issued  to  the  ap- 
pellant, and  appointing  the  respondent  ad- 
ministrator In  his  stead.  From  this  order 
an  appeal  has  been  prosecuted  to  this  court 

In  addition  to  the  foregoing  facts  the 
amended  petition  averred:  "That  a  few 
days  after  the  death  of  said  Jeremiah  W. 
Farnham,  your  petitioner,  as  representing 
the  heirs  of  said  deceased,  was  attending  to 
the  settlement  of  some  of  the  debts  which  had 
been  incurred  by  the  Intestate  during  his 
last  Illness,  and  that  while  so  doing  be  met 
the  administrator  appointed  herein.  Dr.  S. 
F.  Wlltsle,  for  the  first  time;  that  at  this 
meeting  your  petitioner  asked  for  said  Wllt- 
sie's  bill,  to  which  said  Wlltsle  replied  that 
he  did  not  have  it;  that  It  your  petitioner 
would  go  to  the  office  of  said  Wlltsle,  he 
(Wiltsie)  would  furnish  a  bill,  which  peti- 
tioner did;  that  at  that  time  said  Wiltsie 
presented  a  bill  against  said  estate  for  $50 
for  services  rendered.  Thereupon  and  at 
said  first  conversation  with  said  Wlltsle, 
your  petitioner  offered  to  pay  said  amount 
but  said  he  would  prefer  If  said  Wlltsle 
would  wait  until  be  returned  from  the  fn- 


Digitized  by 


Google 


Wash.) 


O'NEIL  V.  LINDSBT. 


603 


neral,  which  would  be  In  about  two  or  three 
weeks  from  that  time.  Thereupon  said  Wllt- 
8ie  replied  that  he  was  willing  to  wait  until 
your  petitioner  returned  to  Seattle;  that 
relying  upon  said  conversation  and  the  prom- 
ise of  said  Wlltsle,  your  petitioner  post- 
poned the  payment  of  said  claim  until  he 
should  return  to  the  city  of  Seattle;  that 
the  claim  of  said  Wlltsle  is  the  ouly  claim 
outstanding  and  impald  now  held  against 
said  estate,  except  such  as  have  been  paid 
by  your  petitioner  and  such  as  are  held  by 
the  heirs  of  the  deceased  po  far  as  your  peti- 
tioner is  advised."  If  these  facts  are  true, 
we  think  the  court  was  fully  warranted  in 
revoking  the  letters  of  administration  issued 
to  the  appellant  His  right  to  administer 
upon  the  estate  arose  solely  from  the  fact 
that  he  was  a  creditor  of  the  deceased.  If 
he  entered  into  the  agreement  set  forth  In 
the  amended  petition,  this  would  constitute 
a  waiver  of  his  right  to  administer  upon  the 
estate,  at  least  until  the  expiration  of  the 
time  at  which  the  respondent  agreed  to  re- 
turn and  pay  the  bill,  and  his  conduct  in 
violating  this  agreement  and  obtaining  hia 
own  appointment  as  administrator  while 
the  respondent  and  next  of  kin  were  attend- 
ing the  funeral  of  the  deceased  In  a  dis- 
tant state  should  not  be  countenanced  by  the 
courts.  The  demurrer  -to  the  amended  peti- 
tion was  properly  overruled. 

The  appellant  further  objects  to  the  order 
of  removal  on  the  ground  that  the  findings 
of  fact  and  conclusions  of  law  made  by  the 
trial  court  on  the  bearing  of  the  petition  for 
removal  were  not  separately  stated.  This 
requirement  of  the  statute  only  applies  to 
actions  at  law  tried  without  a  Jury.  It  dpcs 
not  apply  to  equitable  proceedings,  nor  by 
analogy  to  probate  proceedings.  There  is 
no  statement  of  facts  or  bill  of  exceptions, 
and.  In  the  absence  of  the  testimony,  this 
court  will  not  review  the  order  revoking  the 
letters  of  the  appellant 

It  is  further  contended  that  the  heirs  and 
next  of  kin  have  no  right  to  nominate  or  re- 
quest the  appointment  of  a  third  person  as 
administrator  of  the  estate.  This  question 
does  not  arise  in  this  case.  As  we  hold  that 
the  letters  of  the  appellant  were  properly 
revoked,  we  will  not  review  the  discretion 
of  the  trial  court  in  appointing  bis  successor. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed. 

MOUNT,  O.  J.,  and  CROW,  DUNBAR, 
ROOT,  HADLBT,  and  FULLERTON,  JJ., 
concur. 

(41  Wash.  649) 

O'NEIIi  V.  LINDSEY  et  al. 

(Supreme  Court  of  Washington.    Feb.  23, 1906.) 

New  Tbial— ScBPBisE. 

Where  a  complaint  on  a  note  showed  that 
the  note  was  barred  b.T  limitations.  In  the  ab- 
sence of  the  payments  thereon,  alleged  that  cer- 


tain payments  were  made,  and  the  court  re- 
fused to  require  the  complaint  to  be  made  more 
definite  and  certain,  and  there  was  evidence 
at  the  trial  of  a  payment  at  a  particular  place, 
which  the  defendant  was  unable  to  disprove 
at  the  time  ot  the  trial  but  could  afterwards 
produce  witnesses  to  disprove,  a  new  trial 
should  he  granted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  New  Trial,  f  177.] 

Appeal  from  Superior  Court,  Mason  Coun- 
ty; O.  V.  Linn,  Judge. 

Action  by  Joseph  O'Neil  against  Kate 
Lindsey  and  others.  From  a  Judgment 
against  the  defendant  Mary  Hurley,  exec- 
utrix of  the  last  will  and  testament  of  Den- 
nis Hurley,  she  appeals.    Reversed. 

J.  W.  Robinson,  for  appellant  Phil.  Skill- 
man  and  G.  C.  Israel,  for  respondent 

HADLEY,  J.  This  Is  an  action  to  procure 
a  Judgment  upon  a  promissory  note,  and  to 
foreclose  a  mortgage  given  to  secure  the 
same.  It  is  alleged  that  the  note  was  for 
$282.50,  dated  February  1,  1890,  payable 
three  months  after  date,  and  executed  by 
Kate  Hurley,  now  Kate  Lindsey,  and  also 
by  Mary  Hurley  and  Dennis  Hurley;  that  the 
mortgage  was  executed  on  the  same  date  by 
sold  Kate  Hurley;  that  both  note  and  mort- 
gage were  made  to  Hobart  O.  Hagan,  as 
payee  and  mortgagee,  respectively,  and  that 
plaintiff,  by  assignment,  is  the  holder  there- 
of. It  is  alleged  that  certain  payments  were 
made  upon  the  note.  Dennis  Hurley  having 
died  testate  before  the  commencement  of  this 
suit,  the  said  Mary  Hurley  was  made  defend- 
ant in  her  own  right  and  also  as  the  executrix 
of  the  will  of  the  deceased,  Dennis  Hurley. 
Kate  Hurley  was  made  defendant  under  her 
present  name  of  Kate  Lindsey,  together  with 
her  husband.  Price  Lindsey.  It  Is  alleged 
that  prior  to  this  suit  the  claim  based  upon 
the  note  was  duly  presented  to  the  said  exec- 
utrix, and  by  her  rejected.  The  defendants 
moved  the  court  to  require  the  complaint  to 
be  made  more  definite  and  certain,  in  the 
particular  that  plainticr  should  state  by 
whom,  to  whom,  and  upon  what  dates  the 
payments  alleged  to  have  been  made  were 
made.  The  motion  was  denied.  The  said 
executrix  answered  separately,  denying  the 
material  allegations  of  the  complaint,  and 
pleading  the  statute  of  limitations.  The  de- 
fendants other  than  the  executrix,  answered 
similarly  by  separate  pleading.  The  cause 
was  tried  by  the  court  without  a  Jury.  The 
defendants  other  than  the  executrix  were 
dismissed  from  the  action,  foreclosure  was 
denied,  and  Judgment  was  rendered  against 
the  executrix  for  $787.69  and  costs,  from 
which  she  has  appealed. 

It  is  assigned  that  the  court  erred  In  not 
sustaining  appellant's  motion  to  mak«  the 
complaint  more  definite  and  certain  with  re- 
spect to  the  allegations  as  to  payments,  and 
also  in  refusing  to  reopen  the  case  for  fiurther 
testimony,  or  for  a   new   trial.    The  corn- 
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plaint  sbowect  npon  its  face  that  the  note  was' 
barred  by  the  statute  of  limitations,  in  the 
absence  of  payments  thereon.  There  were 
three  makers  of  the  note,  and,  while  the 
complaint  alleges  that  payments  were  made, 
yet  it  does  not  allege  by  whom,  or  to  whom 
they  were  made.  It  Is  alleged  that  a  pay- 
ment of  $2  was  made  in  September,  1897,  the 
day  not  given.  It  is  upon  this  alleged  pay- 
ment that  respondent  relies  to  prevent  the 
bar  of  the  statute.  To  make  such  payment 
binding  upon  the  deceased.  Hurley,  in  the 
way  of  tolling  the  statute,  it  was  necessary 
that  it  should  have  been  made  by  him,  or  by 
his  authority,  and  with  his  knowledge  and 
.  consent.  He  being  dead,  it  was  but  reason- 
able that  respondent  should  have  advised  the 
executrix  If  he  claimed  that  the  payment  was 
made  by  the  deceased.  The  court  having  de- 
clined to  require  this,  appellant  was  met  at 
the  trial  by  the  testimony  of  a  witness  who 
claimed  that,  acting  as  agent  of  the  holder  of 
the  note,  she  received  from  the  deceased, 
Hurley,  at  Seattle,  In  September,  1897,  $2  as 
a  payment  upon  the  note.  The  witness  ad- 
mitted that  the  indorsement  upon  the  note 
of  the  credit  for  the  alleged  payment  was 
made  in  her  own  handwriting,  and  that  It 
was  not  placed  there  until  a  short  time  be- 
fore this  suit  was  brought,  about  5%  years 
after  she  claims  the  payment  was  made. 
The  executrix,  who  Is  the  widow  of  the  de- 
ceased. Hurley,  was  surprised  by  this  testi- 
mony. She  testified  that  soon  after  the  note 
was  given,  the  deceased  became  so  aCiicted 
physically  and  mentally  that  be  could  not 
transact  any  business,  and  that  from  some 
time  In  1896  she  transacted  all  the  business 
for  the  two,  and  did  so  continually  to  the 
time  of  his  death  in  July,  1902;  that  during 
those  years  her  husband  never  left  home  un- 
less she  was  with  him;  that  he  never  had 
td  exceed  25  or  50  cents  In  money  with  him 
at  any  one  time  during  those  years;  that  he 
was  never  in  Seattle  but  once  after  1896,  and 
that  she  was  with  him  during  that  time; 
that  he  could  not  have  made  the  alleged 
payment  in  Seattle  without  her  knowledge, 
and  that  she  bad  no  such  knowledge.  She 
could  not  then  remember  certainly  the  year 
that  they  made  the  trip  to  Seattle,  but  stated 
that  if  she  could  be  allowed  to  communicate 
with  certain  parties  in  Seattle,  she  could 
show  by  them  the  date  when  her  husband 
was  there,  and  the  only  time  he  was  there 
after  1896.  After  the  trial  she  produced  affi- 
davits to  the  effect  that  the  aforesaid  trip  to 
Seattle  was  not  made  in  the  year  1897,  but 
was  made  In  April,  1900.  She  asked  that  the 
case  might  be  reopened,  or  that  she  might 
have  a  new  trial,  in  order  that  she  might  In- 
troduce testimony  upon  the  alwve  subject, 
shown  by  the  affidavits  to  be  available.  This 
was  denied.  We  think,  in  view  of  the  fact 
that  the  court  had  denied  the  motion  to  make 
the  complaint  more  definite  upon  the  sul>- 
ject  of  payments,  that  it  was  error  to  deny  ap- 
pellant the  opportunity  she  asked.    The  cause 


was  tried  by  the  court,  and  could  easily  have 
been  reopened  if  a  full  new  trial  was  thought 
unnecessary.  If  the  complaint  bad  been  made 
more  definite,  appellant  might  have  been  ap- 
prised before  trial  of  what  she  was  required 
to  meet.  But,  as  it  was,  she  clearly  did  not 
know  until  the  witness  who  claims  to  have 
received  the  payment  had  testified.  If  the 
deceased  was  not  in  Seattle  in  the  year  1807, 
then  the  payment  could  not  have  been  made  . 
as  testified  by  the  witness.  Under  all  the 
circumstances,  we  think  appellant  Is  entitled 
to  introduce  the  proposed  testimony. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  grant  a  new 
trial 

MOUNT,  C.  J.,  and  FULLERTON,  CROW, 
and  DUNBAR,  JJ.,  concur. 


(41  Wash.  653) 
MERCHANTS'    BANK    OF   PORT    TOWN- 
SEND  V.   SUPERIOR  CANDX   & 
CRACKER   CO. 

(Supreme  Court  of  Washington.    Feb.  23,  1906.) 

Banks  and  Banking  —  Pathknts  bt  Mis- 
take—Right  TO  Recover. 

A  passbook  showing  a  balance  to  the  credit 
of  a  depositor  named  G.  B.,  and  containing  a 
check  drawn  by  him  and  paid  by  the  bank,  was 
sent  to  him  by  mail,  and  by  mistake  forwarded 
to  one  O.  W.  B.,  a  former  resident  of  the  place 
to  which  the  book  was  sent.  The  book  was  re- 
ceived by  the  wife  of  G.  W.  B.,  and  exhibited 
by  her  to  a  creditor  of  G.  W.  B.,  who  finally 
persuaded  him  to  give  a  draft  on  the  bank  in 
payment  of  his  debt,  althoagb  he  insisted  that 
he  never  transacted  any  business  with  the  bank, 
that  the  book  was  not  his,  and  that  be  knew 
nothing  about  it.  The  draft  was  not  paid  but 
on  a  telegraphic  order  from  the  son  of  G.  W.  B. 
whbse  name  was  the  same  as  that  of  the  real 
depositor  the  bank  forwarded  the  money  to  a 
bank  in  the  town  where  G.  W.  B.  lived  and  it 
paid  a  check  drawn  by  G.  W.  B.  in  favor  of  the 
creditor.  The  bank  of  deposit,  on  discovering 
that  the  money  had  been  paid  to  the  wrong  per- 
son, took  the  note  of  G.  W.  B.  for  the  amount 
of  the  check  and  received  payments  thereon. 
Held,  that  the  acceptance  of  the  note  and  pay- 
ments was  not  an  election  to  accept  G.-  W.  B. 
as  the  banks'  debtor,  but  that,  as  the  creditor 
had  knowledge  of  facts  putting  it  upon  inquiry, 
it  was  liable  to  the  bank  of  deposit  for  the 
money.- 

Appeal  from  Superior  Court,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  tbe  Merchants'  Bank  of  Port 
Townsend  against  the  Superior  Candy  St 
Oacker  Company.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

Elmmons  &  Emmons  and  H.  T.  Granger, 
for  appellant  Harrison  Bostwick,  for  re- 
spondent 

BO(Xr,  J.  Appellant  Is  a  banking  corjto- 
ration,  doing  business  at  Port  Townsend. 
Respondent  is  engaged  In  tbe  wholesale  candy 
and  cracker  business  at  Seattle.  One  George 
Blake,  residing  at  or  near  Center,  In  Jeffei^ 
son  county,  had  on  deposit-  in  appellant's 
bank    |305.60.    One   George   W.   Blake   and 
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wife,  formerly  living  In  the  vicinity  of  Cen- 
ter, have  for  'several  years  resided  at  Bel- 
Ungbam,  where  they  were  engaged  In  busi- 
ness, and  were  in  March,  1903,  Indebted  to 
respondent  In  the  sum  of  $225,  for  goods, 
wares,  and  merchandise  theretofore  purchas- 
ed. In  March,  1903,  appellant  bank  balanced 
the  passbook  of  George  Blake,  showing  a  bal- 
ance of  $3ti5.G0  to  his  credit,  and  forwarded 
said  book  by  mall  to  him  at  Center.  For 
some  reason  not  disclosed,  the  postmaster, 
instead  of  delivering  the  book  to  George 
Blake,  forwarded  the  same  to  Bellingham, 
where  It  was  received  through  the  mail  by 
Mrs.  George  W.  Blake.  The  latter  examined 
the  book  without  first  informing  her  husband 
of  ItEl  receipt,  and  found  that  It  showed  de- 
posits of  small  sums  from  time  to  time  during 
the  years  1901, 1902,  and  1903,  and  also  found 
In  the  book  a  return  check  which  bad  been 
drawn  by  George  Blake  upon  bis  account  and 
paid  by  the  bank.  Mrs.  George  W.  Blake  con- 
ceived the  idea  that  her  husband,  without 
her  knowledge,  had  been  drawing  small  sums 
from  their  business  and  depositing  the  same 
in  this  bank.  She  said  nothing  at  this  time 
to  her  husband  about  the  matter.  Shortly 
thereafter  one  Foster,  the  president  of  the 
respondent  company,  went  to  Belliugham  and 
urged  Mrs.  Blake  to  pay  the  amount  due  his 
company.  She  pleaded  her  luability  to  pay. 
and  showed  Mr.  Foster  this  passbook,  and 
told  him  of  her  suspicions  about  her  husband 
taking  money  from  their  business.  Foster 
and  Mrs.  Blake  then  Interviewed  her  husband 
George  W.  Biake,  and  exhibited  to  him  the 
passbook,  and  charged  him  with  withdrawing 
money  from  the  business  and  secreting  it  in 
this  bank,  and  Insisted  upon  his  using  this 
money  to  pay  the  debt  due  the  candy  company. 
George  W.  Blake  protested  that  the  charge 
was  unfounded;  that  he  had  no  money  In 
the  baiik,  and  that  the  passbook  did  not  be- 
long to  him;  that  he  Utid  never  seen  It  before; 
and  that  he  had  no  dealings  whatever  with 
tlie  bank.  Foster,  by  his  insistence,  seems 
to  have  convinced  said  Blake  that  be  had 
money  in  said  bank.  It  seems  that  Blake's 
mother-in-law,  some  years  before,  had  given 
some  intimation  to  the  effect  that  she  would 
make  Blake's  son,  whose  name  was  George 
Blake,  one  of  her  heirs;  and  George  W. 
Blake,  under  the  influence  of  the  argument 
of  Foster  and  Mrs.  Blake,  strengthened  by 
the  presence  of  the  passbook,  was  led  to  be- 
lieve that  perhaps  some  money  might  have 
been  left  at  the  bank  by  bis  mother-in-law  for 
bis  son;  and,  at  the  Instance  of  Foster  and 
his  wife,  drew  a  draft  on  the  appellant  bank 
for  $365.60.  He  was  then  at  the  bank  of 
Whatcom  in  company  with  Foster,  and  the 
draft  was  presented  to  Mr.  Post,  the  cashier 
of  the  bank  Just  mentioned.  Mr.  Post  sent 
a  telegram  to  the  appellant  baui^,  asking  If 
the  draft  was  good.  As  received,  the  name 
In  the  telegram  read  "J.  W.  Blake."  The  ajv 
pellant  bank  replied  by  telegraph  that  it  had 
DO  such  account    Foster  then  took  the  pass- 


book and  went  to  Port  Townsend,  and  showed 
the  appellant  bank  the  passbook,  and  asked 
why  It  had  sent  such  a  telegram.-  The  cash- 
ier of  appellant  bank  called  Foster's  attention 
to  the  fact  that  the  passbook  was  In  the  name 
of  "George  Blake,"  while  the  name  In  the 
telegi-am  was  "J.  W.  Blake."  Shortly  there- 
after George  Blake,  the  son  of  George  W. 
Blake  of  Bellingham,  sent  a  telegram  to  the 
appellant  bank,  instructing  It  to  forward  to 
the  bank  at  Bellingham  any  money  due  him. 
Appellant  bank,  supposing  this  telegram  to 
have  come  from  their  depositor  George  Blake, 
forwarded  the  entire  deposit  to  the  bank  at 
Bellingham.  Shortly  thereafter  Foster  visit- 
ed Bellingham,  and  received  from  George  W. 
Blake  a  check  for  $225,  in  payment  of  the 
amount  due  from  George  W.  Blake  and  his 
wife  to  respondent  company.  This  check 
was  paid  to  Mr.  Foster  out  of  the  money  sent 
by  appellant  bank  to  the  Bank  of  Whatcom. 
Said  Blake  also,  out  of  the  same  fund,  paid 
Foster  $75  for  goods  which  Mrs.  Blake  had 
ordered  a  month  or  so  prior.  Some  time 
thereafter  the  appellant  bank  discovered 
that  It  had  paid  this  money  to  the  wrong 
person,  and  was  required  to  pay  to  George 
Blake  of  Center  the  money  due  him.  One 
Strong,  the  cashier  of  appellant  bank,  went 
to  Bellingham  and  took  from  George  W. 
Blake  a  note  for  the  amount  which  had  been 
paid  by  mistake  as  aforesaid,  and  undertook 
to  collect  from  the  candy  company  the 
amount  which  had  been  paid  to  it  out  of 
this  fund.  Foster  had  given  George  W. 
Blake  a  receipt  for  $300.  Strong  arranged 
with  said  Blake  to  place  this  receipt  In  the 
hands  of  the  Whatcom  bank,  to  be  surrender- 
ed to  the  candy  company  if  the  latter  re- 
turned the  money  to  appellant  Respondent 
refused  to  pay  the  money  back.  Thereafter 
George  W.  Blake  or  wife  made  payments  ag- 
gregating $40  in  amount  upon  said  note. 
This  action  was  brought  to  recover  $300  re- 
ceived by  respondent  as  aforesaid.  Trial 
was  had  before  the  court  without  a  Jury. 
Findings  of  fact  and  conclnsione  of  law  were 
made  and  entered,  favorable  to  respondent 
and  a  Judgment  in  Its  favor  entered.  From 
this  Judgment  an  appeal  is  taken. 

It  is  the  contention  of  the  respondent  that 
the  appellant  by  taking  the  note  from  George 
W.  Blake  and  receiving  payments  thereupon, 
thereby  elected  to  accept  him  as  Its  debtor, 
and  that  It  must  consequently  look  solely 
to  him.  We  cannot  uphold  this  contention. 
The  fundamental  fact  in  this  case  is  that 
the  respondent  received  $300  of  appellant's 
money  for  which  the  latter  has  received 
no  consideration  whatever.  It  received  the 
same  as  the  result  of  mistake  on  the  part  of 
appellant  We  can  see  no  reason  In  law  or 
morals  why  the  respondent  should  be  per- 
mitted to  hold  this  money.  Respondent's 
president  was  present  when  the  passbook 
was  first  called  to  the  attention  of  George 
W.  Blake,  and  heard  the  latter's  statements, 
that  the  book  was  not  his;   that  he  had  no 
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money  in  that  bank ;  that  be  bad  never  done 
business  there.  Foster  knew,  or  was  In  a 
position  to  4)ave  ascertained,  every  fact  and 
circumstance  connected  with  tbe  transfer  of 
tbis  money.  His  knowledge,  of  course,  is 
imputed  to  tbe  respondent  company,  of  wbich 
he  was  president.  It  is  perfectly  apparent 
tbat  be  and  bis  company  bad  no  good  reason 
to  believe  tbat  tbe  money  belonged  to  George 
W.  Blake  or  wife.  Tbat  the  passbook  was  in 
tbe  name  of  George  Blake,  and  tbat  it  con- 
tained a  check  with  the  signature  of  George 
Blake  of  Center,  were  in  themselves  sufficient 
facts  to  have  put  Foster  and  bis  company 
upon  inquiry  that  would  readily  have  In- 
formed them  as  to  the  ownership  of  tbis 
money. 

Tbe  judgment  of  the  honorable  superior 
court  is  reversed,  and  the  cause  remanded, 
with  directions  to  enter  judgment  in  appel- 
lant's favor  in  tbe  sum  of  $300  and  costs. 

MOUNT,  C.  J.,  and  DUNBAR,  CROW, 
HADLBY,   and   FULLBRTON,   JJ.,   concur. 


(41  Wash.  642) 

OWEN  V.  OWEN  et  al. 
(Supreme  Court  of  Washington.    Feb.  23,  1906.) 

1.  Appeal  —  Fobeclosube  or  Tax  Liens  — 
Bond— Statutory  Pbovisions. 

The  bond  provided  for  in  Laws  1897,  p. 
186,  c.  71,  I  104,  as  amended  by  Laws  1903, 
pp.  74,  75,  c.  59,  §  4,  providing  for  an  appeal 
from  a  judgment  of  foreclosure  in  tax  casea, 
is  required  to  be  given  only  on  an  appeal  from 
a  judgment  foreclosing  a  tax  lien,  and  an  ap- 
peal from  an  order  denying  a  motion  to. vacate 
a  judgment  is  governed  by  tbe  general  statute 
of  appeals. 

2.  Taxation  —  Fobeclosube  of  Tax  Lien- 
Summons— Sufficiency. 

A  summons  served  b^  publication  in  a 
suit  to  foreclose  a  tax  certificate  wliicli  requir- 
ed defendant  to  appear  "witliin  GO  days  (after 
service  of  tbe  summons  exclusive  of  the  first  pub- 
lication of  summons)  wbich  will  be"  on  June  6, 
1901,  is  insufficient  under  Laws  1901,  pp.  383- 
387,  c.  178.  declaring  that  a  summons  siiall 
contain  a  direction  to  the  owner  summoning 
him  to  appear  within  60  days  after  the  date  of 
the  first  publication  thereof,  exclusive  of  the 
day  of  the  first  publication. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty; Mason  Irwin,  Judge. 

Action  by  Felix  Owen  against  Ora  Clyde 
Owen  and  others.  From  an  order  denying  a 
motion  to  vacate  the  judgment,  Ora  Clyde 
Owen  appeals.    Reversed. 

Forney  &  Powder,  for  appellant  J.  B. 
Willis,  for  respondents. 

ROOT,  J.  A  tai  certificate  was  foreclosed 
against  real  estate  belonging  to  appellant 
After  the  judgment  and  sale,  he  filed  a  peti- 
tion and  motion  in  the  foreclosure  proceeding 
asking  to  have  the  judgment  and  decree  va- 
cated. The  court  made  an  order  denying 
this  petition  and  motion.  From  said  order 
this  appeal  was  sought  to  be  taken.  No 
bond  was  served  with  tbe  notice  of  appeal. 


A  bond  was  filed  two  days  after  the  notice 
of  appeal  was  served.  Respondent  moves  to 
dismiss  the  appeal  upon  the  ground  tbat  tbe 
appeal  bond  was  not  served  and  filed  at  tbe 
same  time  with  tbe  notice  of  appeal  as  pro- 
vided by  section  4  of  the  act  of  March  9, 
1903,  amending  section  104  of  tbe  act  of 
March  15,  1897.  Laws  1897,  g.  186,  c  71; 
Laws  1903,  pp.  74,  75,  c.  59. 

Appellant  contends  tbat  the  provisions  of 
said  section  of  tbe  revenue  law  do  not  apply 
to  an  appeal  from  an  order  refusing  to  vacate 
a  judgment  of  foreclosure,  but  tbat  tbey 
refer  only  to  an  appeal  from  tbe  judgment  of 
foreclosure  itself.  We  think  the  contention 
should  be  upheld.  Tbe  bond  provided  for 
in  tbe  revenue  law  is  applicable  only  in  a 
case  where  an  appeal  is  taken  directly  from 
a  judgment  foreclosing  tbe  tax  lien  or  cer- 
tificate which  judgment  is  sought  to  be  su- 
perseded during  the  appeal.  In  other  cases 
a  bond  with  such  conditions  would  be  useless. 
There  could  be  no  liability  upon  It  except 
such  as  would  exist  against  tbe  bond  pro- 
vided by  tbe  general  statute  governing  ap- 
peals. It  cannot  be  supposed  that  tbe  LiCgis- 
lature  Intended  to  require  a  useless  and  idle 
ceremony.  We  think  the  entire  proceeding 
regarding  tbe  bond  is  governed  by  the  general 
statute  of  appeals  and  that  tbis  case  falls 
within  the  principles  announced  in  Meagher 
V.  Hand,  28  Wash.  332,  68  Pac.  842,  and  No- 
lan V.  Arnot  36  Wash.  101,  78  Pac.  463.  The 
motion  to  dismiss  the  appeal  is  denied. 

Tbe  summons  in  this  case  was  served  by 
publication.  It  required  tbe  defendant  "to 
appear  within  60  days  (after  the  service  of 
this  summons  exclusive  of  tbe  first  publica- 
tion of  summons),  which  will  be  on  tbe  6tb 
day  of  June,  1901,  and  defend  tbe  above- 
entitled  action."  Judgment  was  entered  Au- 
gust 14,  1901,  foreclosing  tbe  tax  certificate. 
On  May  25,  1904,  appellant  filed  bis  petition 
to  vacate  the  judgment*  To  this  petition  the 
court  sustained  a  demurrer.  Appellant  elect- 
ing to  stand  upon  his  demurrer,  the  action 
was  dismissed  and  from  tbis  judgment  an  ap- 
peal Is  taken.  Appellant  Insists  that  tbcf 
summons  published  was  insufficient  The 
statute  of  1901  (Laws  1901,  pp.  383-387,  a 
178)  required  the  summons  to  contain  "a 
direction  to  the  owner  summoning  him  to  ap- 
pear within  60  days  after  the  date  of  the 
first  publication  of  tbe  summons,  exclusive  of 
the  day  of  said  first  publication,  and  defend 
the  action  or  pay  tbe  amount  due."  We  do 
not  think  there  was  a  substantial  compliance 
with  this  statute.  The  summons  as  publish- 
ed leaves  it  indefinite  and  uncertain  as  to 
tbe  time  within  which  appellant  was  required 
to  answer.  Tbis  is  fatal  to  its  validity  under 
former  decisions  of  this  court  Tliompson  v. 
Bobbins,  32  Wash.  149,  72  Pac.  1043;  Smith 
V.  White,  32  Wash.  414,  73  Pac.  480;  Wood- 
bam  V.  Anderson,  32  Wash.  500,  73  Pac.  536; 
Young  V.  Dorz,  38  Wash.  648,  80  Pac.  810; 
Dolnn  V.  Jones,  37  Wash.  176,  79  Pac.  640; 
Sturgiss  V.  Dart,  23  Wash.  244,  62  Pac.  858. 
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Tbe  Judgment  of  the  honorable  8\iperior 
court  is  reversed,  and  the  case  remanded  with 
Instructions  to  overrule  the  demurrer,  and 
permit  appellant  to  defend  tbe  action  or 
malce  payment. 

MOUNT,  C.J..  and  FDLLBRTON,  DUN- 
BAR, CROW,  and  HADLEY,  JJ.,  concur. 


(41  Wash,  em) 

HARRIS  ▼.  LEVY  et  al. 
(Supreme  Court  of  Washington.    Feb.  24, 1906.) 

On  rehearing.    Appeal  dismissed. 

For  former  opinion,  see  81  Pac.  650. 

PER  CURIAM.  In  this  case  a  petition  for 
a  rehearing,  accompanied  by  a  strong  argu- 
ment, was  filed  and  a  rehearing  granted. 
After  a  careful  reconsideration  of  tbe  ques- 
tions involved,  a  majority  of  tbe  members 
of  the  court  feel  that  no  change  should  l>e 
made  In  the  decision  heretofore  rendered! 

Tbe  appeal  will  therefore  l>e  dismissed. 

(41  Wash,  en) 

JAMES  SHEEHAN  &  CO.  v.   MAISON 

BARBERIS. 

(Supreme  Ourt  of  Washington.    Feb.  24, 1906.) 

1.  Landlobd  ANn  Tenant— Injukt  to  Ten- 
ant's Goods— Negligence  of  Landlord. 

In  an  action  b.v  a  tenant  against  the  land- 
lord for  damages  from  defendant's  negligence 
in  allowing  water  to  leak  throngb  from  the 
second  floor  Into  the  premises  occupied  by  plain- 
tiff, evidence  held  sufficient  to  support  a  finding 
that  defendant  was  negligent. 

2.  Same  —  Existence  op  Relation  —  Evi- 
dence. 

Where  the  lessee  of  a  building  Joined  other 
persons  in  the  formation  of  a  corporation,  and 
put  into  the  corporation  as  payment  for  stock 
all  the  property  which  he  had  used  in  connection 
with  a  restaurant  operated  in  the  building,  in- 
cluding the  lease,  which,  however,  was  not 
formally  assigned  in  writing,  and  thereafter 
tbe  corporation  paid  the  rent,  usually  with  its 
checlra,  there  was  sufficient  evidence  to  show 
tliat  the  corporation  was  the  owner  of  the  lease, 
and  hence  liable  for  negligently  allowing  water 
to  leak  through  the  ceiling  into  the  premises  of 
a  sublessee. 

Appeal  from  Superior  (3onrt,  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  James  Sheehan  &  Co.  against 
Maison  Barberis.  From  a  judgment  for 
plaintiflt,  defendant  appeals.    Affirmed. 

McCaCTerty  &  Bell,  for  appellant  John 
Arthur  and  John  Francis  McLean,  for  re- 
spondent 

ROOT,  J.  Appellant  and  respondent  oc- 
cupied portions  of  the  same  building  in  tbe 
ci^  of  Seattle.  Tbe  premises  occupied  by 
respondent  were  on  tbe  ground  floor,  and 
were  used  as  a  saloon,  while  those  occupied 
by  appellant  were  in  tbe  second  story  of  said 
building  immediately  above  those  occupied 
by  respondent,  and  were  used  as  a  restau- 
rant. One  Jacls  Bart)eri8,  who  was  the  prin- 
cipal stockholder  of  appellant  obtained  a 


lease  on  tbe  entire  building  for  a  term  of 
years.  Before  the  matters  complained  of 
herein  by  respondent,  said  Jack  Barberis  and 
certain  other  parties  formed  tbe  appellant 
corporation,  the  said  Barberis  putting  into 
said  corporation,  as  payment  for  his  portion 
of  the  stock,  all  of  the  property  he  then  own- 
ed in  connection  with  said  restaurant,  includ- 
ing the  lease  aforesaid,  the  latter,  however, 
not  being  formally  assigned  in  writing.  For 
a  year  or  more  respondent  claims  that  ap;- 
pellant  negligently  permitted  water  to  seep 
through  the  celling  and  run  down  into  that 
portion  of  the  building  occupied  as  a  saloon, 
greatly  to  the  damage  of  respondent's  prop- 
erty and  business.  This  action  was  brought 
to  recover  damages  therefor.  From  a  Judg- 
ment in  favor  of  respondent,  this  appeal  is 
taken. 

Appellant  maintains  that  the  evidence  does 
not  show  that  the  leakage  and  seepage  was 
due  to  any  negligence  on  tbe  part  of  the  ap- 
pellant, and  that  there  is  nothing  to  show 
that  it  was  other  than  accidental.  One  of 
respondent's  witnesses  testified  as  follows: 
"Sometimes  the  water  would  come  down 
three  or  four  times  a  week — sometimes  twice 
a  week.  Once,  there,  it  came  down  every 
day  for  a  week  or  so.  Then  it  continuously 
kept  coming  down — sometimes  in  the  back 
part  of  the  room,  and  sometimes  in  front  of 
the  bar.  So  there  was  times  that  I  couldn't 
go  up  to  tell  Mr.  Barberis,  and  1  sent  some- 
body up.  *  •  *  It  started,  I  believe,  in 
January,  1903,  and  continued  until  1904;  then 
Mr.  Sheehan  bad  the  place  remodeled,  and  a 
new  celling  put  in,  and  everything."  One 
of  the  former  stockholders  and  ofllcers  of  ap- 
pellant testified  as  follows:  "Q.  These  com- 
plaints kept  coming  right  along  to  you?  A. 
Well,  they  came  right  along  two  years — I 
don't  remember — every  two  or  three  days  or 
week  or  two  weeks  they  telephone,  would  he 
coming  up,  l)ecause  be  says  tbe  water  is  run- 
ning down.  Of  course,  always  I  can  say  It 
Is  by  accident  that  that  water  goes  down,  you 
see.  because  we  bad  the  plumber  over  it,  to 
fix  it  There  was  something  wrong  all  the 
time.  The  water  goes  down,  you  see." 
There  was  <!onsiderable  other  evidence  going 
to  the  fact  and  extent  of  said  leakage,  seep- 
age, and  the  damage  occasioned  to  respond- 
ent thereby.  This  evidence  was  amply  suf- 
ficient to  Justify  the  Jury  in  believing  that 
there  must  have  been  carelessness  or  neglect 
on  the  part  of  appellant  and  to  sustain  the 
verdict. 

There  was  sufficient  evidence  to  show  that 
all  property  rights  and  interests  In  and  by 
virtue  of  the  lease  which  Jack  Barberis  had 
received  were  turned  over  to  appellant  corpo- 
ration. Tbe  latter  paid  the  rent  and  usually 
with  tbe  checks  of  the  corporation. 

Finding  no  reversible  error  in  tbe  record. 
It  is  ordered  that  the  Judgment  of  tbe  trial 
court  be  affirmed. 

MOUNT.  C.  J.,  and  DUNBAR.  HADLEY, 
FULLERTON,  and  CROW,  JJ.,  concur. 
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PETERSON  T.  WELLS  et  al. 
(Supreme  Court  of  Washington.    Feb.  26, 190«.) 

PnTSICIANS    AND     SUBQEONS— MALPBACTICB— 

Evidence. 

Thoug;h  a  bad  result  from  the  setting  of  a 
broken  leg  does  not  of  itself  show  malpractice, 
evidence  that  the  bones  were  rebroken  and  reset 
by  another,  resulting  in  a  considerable  improve- 
ment in  the  condition  of  the  leg,  and  testimony 
of  a  doctor  who  examined  the  leg  after  the  first 
treatment  as  to  its  indicating  improper  treat- 
ment, is  enough  to  take  the  case  to  the  jury  on 
the  question  of  want  of  diligence  or  skill. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Physicians  and  Surgeons,  §  44.] 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty; D.  H.  Carey,  Judge. 

Action  by  C.  O.  Peterson  against  R.  A. 
Wells  and  another.  Judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

Robertson,  Miller  &  Roscnbaupt  and  J.  A. 
Rocbford,  for  appellant.  Kellogg  &  Neal,  for 
respondents. 

RUDKIN,  J.  This  action  was  brought  to 
recover  damages  for  malpractice.  On  the 
J4th  day  of  January,  1904,  the  plaintiff  sus- 
tained a  fracture  of  both  bones  of  the  left 
leg,  at  or  near  the  ankle  Joint,  while  taking 
out  limestone  for  the  Northpoi-t  smelter.  The 
accident  occurred  about  11 :00  o'clock  in  the 
forenoon,  and  the  plaintiff  was  Immediately 
removed  to  the  Northport  hospital,  conduct- 
ed by  the  defendants,  for  treatment  About 
4 :00  o'clock  In  the  afternoon  of  the  same  day, 
the  defendants  set  the  bones  and  placed  the 
leg  In  a  plaster  cast  extending  from  the  knee 
down  over  the  foot.  The  leg  remained  In  this 
cast  for  about  four  weeks,  and  the  plaintiff 
remained  at  the  hospital  for  about  two  weeks 
after  the  cast  was  removed.  After  he  left 
the  hospital  he  stopped  at  the  hotel  in  North- 
port  for  about  a  week,  and  then  went  to  the 
quarry  where  he  had  been  working  prior  to 
the  Injury  and  remained  about  two  months. 
According  to  the  testimony  of  the  plaintiff 
and  his  witnesses,  when  the  plaster  cost 
was  removed  the  leg  was  crooked,  curving  In 
at  the  ankle,  so  that  the  plaintiff  walked  on 
the  inside  of  the  ball  of  the  foot  and  heel 
and  was  very  lame.  After  the  plaintiff  left 
the  quarry,  some  three  or  four  months  after 
the  injury,  he  went  to  Spokane  and  consulted 
Dr.  Newman,  who  was  a  witness  In  bis  be- 
half at  the  trial.  The  doctor  made  a  some- 
what cursory  examination  of  the  leg  and,  in- 
asmuch as  the  plaintiff  was  without  means, 
the  doctor  advised  him  to  go  to  the  county 
physician.  Soon  after  this  the  plaintiff  went 
to  a  hospital  In  Spokane  and  there  the  bones 
were  rebroken  and  reset.  The  condition  of 
the  leg  was  materially  Improved  by  this  sec- 
ond operation.  At  the  close  of  the  plaintiff's 
case  the  court  granted  a  nonsuit,  and  from 
the  judgment  of  nonsuit  this  appeal  is  taken. 

The  appellant  contends  that  he  made  out 
a  prima  facie  case  of  negligence  or  want  of 
akill  on  the  part  of  the  respondents,  and 


that  he  was  entitled  to  have  his  case  submit- 
ted to  the  jury.  The  respondents  on  the 
other  hand  contend  that  the  appellant  proved 
nothing  more  than  a  "bad  result,"  and  that 
this  of  itself  is  no  evidence  of  want  of  care 
or  skill  in  actions  of  this  kind.  "The  contract 
implied  by  law  from  the  mere  employment  of 
a  surgeon  is  that  be  will  treat  the  injury  he  Is 
employed  to  treat  with  ordinary  diligence 
and  skill.  This  requires  that  he  bring  to  its 
treatment  such  a  degree  of  skill  and  diligence 
as  surgeons  practicing  In  the  same  general 
neighborhood,  in  the  same  line  of  practice, 
ordinarily  have  and  exercise  in  like  cases." 
Sawdey  v.  Spokane  Falls  N.  Ry.  Co.,  30  Wash. 
349,  70  Pac.  972,  94  Am.  St  Rep.  880.  He 
does  not  undertake  to  effect  a  cure  or  restore 
a  broken  limb  to  its  normal  condition.  If 
he  treats  the  injury  with  a  reasonable  degree 
of  skill  and  care  be  is  not  responsible  for  the 
results.  The  testimony  In  this  case,  as  to 
the  nature  of  the  fractures,  was  very  general, 
and  If  nothing  further  was  shown  than  the 
"bad  result"  as  contended  by  the  respond- 
ents, the  judgment  below  was  doubtless 
right ;  but  we  cannot  agree  with  the  respond- 
ents that  nothing  beyond  a  bad  or  unfavor- 
able result  was  shown.  It  was  further 
proved  that  a  second  operation  was  perform- 
ed in  which  the  bones  were  rebroken  and  re- 
set and  that  the  second  operation  resulted  in 
a  very  considerable  improvement  in  the  con- 
dition of  the  leg.  This  of  Itself  was  some 
evidence  of  negligence  or  want  of  skill  in  the 
flri!t  treatment  and  would  probably  carry  the 
case  to  the  jury,  without  more.  Sawdey  v. 
Spokane  Falls  N.  Ry.  Co.,  supra.  In  addition 
to  this,  however.  Dr.  Newman,  who  examined 
the  leg  after  the  first  treatment  and  before 
the  second,  testified  as  follows :  "Q.  Doctor, 
take  the  case  of  a  simple  fracture  where  the 
limb  Is  encased  In  a  plaster  cast  and  when 
the  cast  Is  taken  off  the  limb  Is  crooked 
like  you  say  yon  found  this  one  when  yon  ex- 
amined it,  would  you  say  that  the  limb  had 
been  treated  with  the  ordinary  skill  usually 
exercised  by  practitioners  In  treating  a  case 
of  that  kind?  A.  Well,  of  course,  if  It  was 
like  that  when  the  cast  came  off  (of  course 
I  don't  know),  why,  necessarily,  it  would  fol- 
low that  It  was  a  bad  result  Q.  What  would 
you  say  as  to  the  skill  exercised  in  treating 
it?  A.  Well  It  would  not  look  good;  of 
course,  It  would  not  look  like  the  treatment 
did  it,  but  It  would  look  like  it  had  not  been 
straightened  In  the  first  place  when  It  was 
put  up  unless  some  accident  had  happened  to 
it  in  the  meantime  to  bend  it  Of  course,  in 
a  case  like  that  the  bones  would  not  be  solid 
yet  and  it  would  be  very  easy  to  straighten 
It  at  that  time  by  breaking  it  over.  Q. 
Would  you  say  that  the  case  had  received 
the  ordinary  diligence  and  skill  that  a  case 
of  that  kind  usually  receives  among  the  medi- 
cal profession?  A.  Well  If  the  man  had  not 
been  walking  on  the  leg,  or  If  the  plaster  had 
been  solid  enongh  to  hold  it  there  it  could 
not  have  happened ;  if  it  was  straight  In  the 


Digitized  by 


Google 


Wash.) 


HINDMAN  y.  BOYD. 


609 


first  place,  I  woald  not  consider  It  a  good 
case.  Q.  Take  the  result  as  you  found  It  and 
conceding  tbat  the  patient  bad  iieen  ordinar- 
ily careful,  bad  not  walked  on  tbe  limb  and 
there  were  no  complications,  what  would 
you  say  then  as  to  whether  or  not  it  had 
been  treated  with  the  ordinary  skill  and  dili- 
gence which  a  physician  would  use?  A.  You 
say  assuming  it  was  in  that  position  when 
the  cast  came  off?  Q.  Yes,  sir.  A.  Th^t 
is  a  hypothetical  question?  Q.  Yes,  sir.  A. 
I  should  say  no,  it  had  not  been  treated  with 
ordinary  skill.  Q.  Is  It  usual  to  find  a  leg 
or  limb  crooked  at  the  time  the  splints  or  tbe 
plaster  is  removed?  A.  No  certainly  not.  Q. 
If  a  limb  were  in  a  position  crooked  as  this 
one  was  when  you  found  it  at  the  time  the 
cast  was  taken  oft,  what  would  be  the  prob- 
ability of  its  straightening  up  after  that 
time?  A.  It  would  get  worse  Instead  of 
stralfehter,"  etc.  After  a  searching  cross-ex- 
amination of  the  appellant  nothing  was  ad- 
duced tending  to  show  that  any  act  of  his 
contributed  In  any  way  to  tbe  unfavorable 
results  produced  by  the  respondents'  treat- 
ment, and  we  are  clearly  of  opinion  that  a 
prima  fade  case  of  want  of  diligence  or 
skill  on  the  part  of  the  respondents  was  made 
oat,  and  that  tbe  case  should  have  been  sub- 
mitted to  the  Jury. 

For  the  error  in  granting  the  nonsuit,  tbe 
Jndi;ment  is  reversied,  and  a  new  trial  or- 
dered. 

MOUNT,  C.  J.,  and  FUIiliBKTON,  HAD- 
LEY,  and  CROW,  JJ.,  concur. 


(40  Wash.  US) 

KRRBBS  V.   OREGON  R.  tc  NAV.  OO. 
(Supreme  CJourt  of  Washington.    Feb.  26. 1906.) 

On  rehearing.    Motion  denied. 

For  original  opinion,  see  82  Pac.  130. 

W.  W.  Cotton,  Thomas  O'Day,  L.  S.  Wil- 
son, and  James  G.  Wilson,  for  appellant 
Barnes  &  Latimer  and  Alfred  M.  Craven, 
for  respondent 

PER  CURIAM.  A  rehearing  was  granted 
In  this  case  on  account  of  a  change  In  the 
membership  of  the  court  after  the  case  was 
originally  submitted.  After  further  consid- 
eration we  see  no  reason  to  change  or  modify 
the  views  expressed  In  the  original  opinion 
on  file,  and  the  rehearing  is  accordingly  de- 
nied. 

DUNBAR,  J.  I  dissent  I  think  the  judg- 
ment of  the  lower  court  should  be  affirmed. 


(tt  Wash.  17) 

HINDMAN  V.  BOYD.  Mayor,  et  al. 
(Supreme  Court  of  Washington.    Feb.  26,  1906.) 

1.  Appkal— Waiveb  of  Right. 

Defendants  in   mandamus  to  compel  sub- 
mission of  a  propoiied  charter  amendment   to 
the  vote  of  the  people  will  not  be  denied  a  re- 
84  P.— 39 


view  on  the  ground  of  waiver  of  right  of  ap- 
peal, because  of  their  compliance  with  the  man- 
date for  submission,  they  having  previously  ap- 
pealed, and  unsuccessfully  applied  to  the  trial 
and  appellate  courts  to  have  tbe  amount  of  a 
supersedeas  l>ond  fixed. 

[Ed.   Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  §§  971,  972.] 

2.  Courts— Sessions. 

Const,  art  4,  S  5.  provides  that  in  a  coun- 
ty where  there  shall  be  more  than  one 
superior  court  judge  there  may  be  as  many  ses- 
sions of  the  superior  court  at  the  same  time  as 
there  are  judges  thereof,  and  whenever  the  Gov- 
ernor shall  direct  a  superior  court  judge  to  bold 
court  in  a  county  other  than  that  for  which 
lie  was  elected,  there  may  be  as  many  sessions  of 
the  superior  court  in  said  county  at  the  same  time 
as  there  are  judges  therein  or  assigned  to  duty 
therein  by  the  Governor ;  and  section  7,  provides 
that  the  judge  of  any  superior  court  may  hold  a 
superior  court  in  any  county  at  the  request  of 
the  judge  of  the  superior  court  thereof,  and  on 
the  request  of  the  Governor  it  shnll  l>e  his  duty  to 
do  so.  Held,  tbat  there  may  at  the  same  time  l>e 
as  many  sessions  of  the  superior  court  in  any 
county  as  there  are  resident  judges  and  judges 
assigned  thereto,  whether  assigned  by  the  Gov- 
ernor or  by  request  of  a  local  judge. 
8.  Constitutional  Law  — Raisino  Consti- 
tutional Questions— Persons  Entitled. 
The  constitutionality  of  a  statute  defining 
the  duty  sought  to  be  enforced  may  be  raised 
by  defendants  in  mandamus. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
(3ent  Dig.  Constitutional  Law,  §§  39,  41.]  < 

4.  Municipal  Corporations  —  Taxati<>n  —  . 
Power  op  Legislature. 

Const,  art  11.  §  12,  d^laring  that  the  Leg- 
islature may  not  impose  taxes  on  municipal  cor- 
porations for  municipal  purposes,  but  may  vest 
in  tbe  corporate  authorities  thereof  power  to  as- 
sess taxes  tor  such  purposes,  relates  to  the  impo- 
sition of  taxes  concerning  ordinary  corporate  af- 
fairs incidental  to  the  existence  of  the  corpora- 
tion ;  and  so  is  not  contravened  by  Acts  1903, 
p.  393,  c.  186,  requiring  the  corporation  tosubmit 
to  vote  of  the  people,  on  petition  of  a  certain 
proportion  of  the  voters,  a  proposed  amendment 
of  its  charter,  though  this  will  occasion  expense 
to  the  corporation. 

[Ed.  Note. — For  cases  in  noint  see  vol,  36, 
Cent  Dig.  Municipal  Corporations,  §  2016.] 

5.  Same — Amendment  op  Ciiarter. 

Even  if  Ballinger's  Ann.  Codes  &  St.  S 
740.  vests  the  legislative  power  of  a  city  with 
respect  to  franchises  exclusively  in  the  mayor 
and  city  council.  Acts  1903,  p.  39^,  c.  18C,  pro- 
viding that  on  petition  of  a  certain  proportion 
of  the  voters  for  a  charter  amendment,  provid- 
ing for  anything  "within  the  realm  of  local 
affairs."  the  amendment  shall  be  submitted  to 
the  voters,  authorizes  submission  of  a  charter 
amendmeut  giving  the  people  the  power  to  grant 
frajichises  in  the  city. 

[Ed.  Note. — For  cases  in  point,  see  vol.  .36, 
Cent.  Dig.  Municipal  Corporations,  §§  122-124.] 

6.  Same  —  Petitions  —  Qualification  of 
Signers. 

Hegistratlon,  which  is  not  an  element  enter- 
ing the  definition  of  a  qualiSed  voter  given  by 
Const,  art.  6.  §  1,  is  not  a  necessary  element  in 
the  qualiliwtion  of  a  voter  to  entitle  him  to 
sign  a  petition  for  amendment  of  a  city  charter, 
under  Acts  1903.  p.  303,  c.  186,  providing  that 
the  petition  shall  be  signed  by  a  number  of  the 
"qnalifiod  voters"  of  the  city,  equal  to  15  per 
cent,  of  the  votes  cast  at  the  last  municipal 
election. 

7.  Same— Effect  of  Verification. 

Under  Acts  1903.  p.  393.  c.  186,  providing 
that  on  petition  of  a  certain  proportion  of  the 
qualified  voters  of  a  city  for  a  charter  amend- 
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ment,  tlie  genalneneas  of  the  signatures  to  be 
attested  by  affidavit,  the  amendment  shall  be 
submitted  to  the  voters  at  the  next  election, 
affidavits  appended  to  the  petition  that  the 
signers  are  qualified  voters  are  not  evidence  of 
the  qualification  of  the  signers. 

8.  Same— Province  of  Cod  sen.. 

Under  Acts  1903,  p.  393,  c.  186.  requiring 
submission  to  the  voters  of  an  amendment  of  a 
city  charter,  on  petition  of  a  certain  propor- 
tion of  the  qualified  voters  of  the  city,  it  lies 
with  the  city  council,  in  the  first  instance,  to 
pass  on  the  question  of  the  qualification  of  the 
signers. 

9.  Mandamus— EviDENCB. 

In  mandamus  to  compel  a  city  council  to 
subm't  to  the  voters  a  charter  amendment 
on  petition  of  voters,  a  peremptory  writ  should 
not  issue  without  proof  of  the  validity  of  the 
petition,  the  answer  alleging  that  it  was  not 
signed  by  the  requisite  number  of  qualified  vot- 
ers, and  that  signatures  thereto  were  obtained 
by  fraud. 

Appeal  from  Superior  Court,  Spokane 
Coun'.y;  W.  T.  Warren,  Judge. 

Mandamus  by  W.  W.  Hlndman  against  L. 
F.  Boyd,  mayor  of  Spokane,  and  others. 
Judgment  for  relator.  Defendants  appeal. 
Remanded. 

Danson  &  Williams,  F.  M.  Dudley,  C.  R. 
Lmid,  H.  M.  Stephens,  and  Turner  &  Geragh- 
ty,  for  appellants.  James  T.  Burcham,  Cbas. 
A.  Murray,  Merritt  &  Merritt,  Happy  & 
Hindinan,  for  respondent 

HADLEY,  J.  This  Is  a  proceeding  In  man- 
damus. Application  was  made  to  the  su: 
perlor  court  of  Spokane  county  for  a  writ  of 
mandate  directed  to  the  mayor,  city  council- 
men,  and  city 'clerk  of  the  city  of  Spokane, 
requiring  them  to  submit  to  a  vote  of  the 
people  of  said  city  a  proposed  amendment  to 
the  city  charter  governing  the  manner  of 
granting  certain  franchises  In  the  city.  The 
afiOdavit  in  support  of  the  application  for  the 
writ  alleges  that  more  than  1700  of  the  quali- 
fied voters  of  the  city,  a  number  equal  to 
more  than  15  per  cent,  of  the  total  number 
of  votes  cast  at  the  last  preceding  municipal 
election,  have  petitioned  the  city  council  to 
submit  said  proposed  charter  amendment  at 
the  next  regular  municipal  election.  It  is 
arerred  that  the  council  refused  to  take 
any  action  toward  the  submission  of  the 
proposed  amendment,  and  that  the  relator 
believes  the  council  does  not  Intend  to  com- 
ply with  (he  petitions  and  submit  the  amend- 
ment Application  for  the  writ  was  made 
March  22,  1905,  and  on  the  same  day  the 
court  made  an  order  directing  that  an  alter- 
native writ  should  Issue,  and  that  the  same 
should  be  made  returnable  on  the  25tb  day  of 
March,  1005.  An  alternative  writ  was  is- 
sued accordingly.  The  defendants  to  the 
writ  interposed  some  preliminary  motions  and 
demurrers  attacking  the  writ,  which  were 
overruled,  and  thereafter  they  made  return 
by  way  of  answer.  The  answer  denies  that 
the  petitions  were  signed  by  qnalifled- voters 
equal  in  number  to  15  per  cent  of  the  total 
votes  cast  at  the  last  preceding  municipal 
election,  and  denies  that  the  council  refused 


to  take  any  action  toward  the  submission  of 
the  proposed  amendment  or  that  it  has  done 
nothing  in  respect  thereto.  It  is  also  af- 
firmatively alleged  that  the  various  petitions 
which  have  been  filed  with  the  city  clerk 
were  obtained,  by  fraud  in  obtaining  the  sig- 
natures thereto  of  a  large  number  of  individ- 
uals who  were  not  and  are  not  qualified  vot- 
ers of  the  city;  that  the  verifications  made 
to.thepetiticms  were  made  by  persons  who  did 
not  sec  the  signatures  made,  who  did  not 
know  the  indiriduals  who  signed  them,  who 
were  unacquainted  with  the  signatures  of 
the  signers,  and  who  bad  no  knowledge  of 
the  individuals  or  of  the  signing  of  the  peti- 
tions; that  the  petitions  were  falsely  verified 
for  the  fraudulent  purpose  of  misleading  the 
members  of  the  council  and  inducing  tbem  to 
submit  the  proposed  amendment  In  violation 
of  law,  and  to  thereby  incur  an  expenditure 
and  debt  on  the  part  of  the  city,  unauthori- 
zed by  law.  It  Is  further  alleged  that  the 
demand  for  the  submission  of  ttie  amendment 
was  made  upon  the  council  on  March  21,  1905, 
and  that  the  petitions  were  at  once  referred 
to  the  committee  of  the  whole  for  the  purpose 
of  investigating  tbem  and  ascertaining  wheth- 
er they  were  signed  by  the  qualified  voters 
of  the  city  equal  in  number  to  15  per  cent 
of  the  persons  who  voted  at  the  last  munic- 
ipal election;  that  within  the  short  timt*  that 
has  since  elapsed  the  investigation  has  dis- 
closed the  above  stated  facts  with  reference 
to  the  procurement  of  signatures  and  the 
verifications  of  the  petitions;  that  after  strik- 
ing or  rejecting  the  names  of  those  who  were 
not  qualified  voters,  the  numt>er  left  does  not 
equal  15  per  cent  of  the  persons  who  voted 
at  the  last  municipal  election.  The  answer 
contains  other  affirmative  matter  to  which  we 
need  not  refer  at  this  time.  When  the  cause  came 
on  for  bearing,  the  relator  interposed  a 
general  demurrer  to  the  whole  answer,  and 
the  same  was  by  the  court  sustained,  to  which 
ruling  exception  was  taken.  Relator  then 
called  as  a  witness  the  city  clerk  of  the  city 
who  identified  the  several  petitions  for  the 
submission  of  the  proposed  amendment  as 
being  records  and  files  in  bis  ofl3ce,  and  they 
were  thereupon  admitted  in  evidence.  The 
relator  then  rested,  and  Inasmuch  as  the  de- 
fendants to  the  writ  were  left  without  plead- 
ings by  reason  of  the  ruling  of  the  court  on 
the  demurrer  to  their  answer,  they  offered 
no  testimony.  A  Judgment  directing  a  per- 
emptory writ  of  mandate  was  then  entered, 
and  tbis  appeal  is  from  that  Judgment. 

Respondent  has  moved  to  dismiss  the  ap- 
peal, on  the  ground,  as  he  alleges,  that  the 
controversy  has  ceased,  for  the  reason  that 
the  appellants  have  by  their  acts  waived  their 
right  to  appeal.  In  support  of  this  conten- 
tion, it  Is  brought  to  our  attention  that 
after  the  judgment  was  rendered  in  this  cause 
below,  the  appellants  did  submit  the  proposed 
charter  amendment  to  a  vote  of  the  people. 
It  further  appears,  however,  that  their  acts 
in  that  regard  were  because  of  the  mandate 
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of  the  court  below,  which  peremptorllr  com- 
manded tbem  to  submit  the  amendment 
They  bad  prevlutisly  appealed  to  this  court 
from  the  Judgment  be|ow,  and  bad  applied 
to  the  trial  court  for  an  order  fixing  the 
amount  of  the  supersedeas  bond  pending  the 
appeal,  which  was  denied.  Application  was 
then  promptly  made  to  this  court  for  a 
writ  of  mandate  directed  to  the  lower  court, 
compelling  It  to  fix  the  amount  of  a  superse- 
deas bond.  That  application  was  also  denied. 
Under  such  circumstances  appellants  obeyed 
the  mandate  of  the  court  below,  and  It  can- 
not be  suld  that  their  action  was  voluntary. 
Ttiey  have  not  waived  their  contention  by 
any  volnntary  act  of  their  own,  bnt  have  act- 
ed solely  In  obedience  to  Judicial  command, 
and  under  such  circumstances  their  right 
to  have  the  action  of  the  court  reviewed  on 
appeal  should  not  be  denied.  Dodds  ,▼.  Greg- 
son,  33  Wash.  402,  77  Pac.  791.  Other 
grounds  mentioned  In  the  motion  to  dismiss 
the  appeal  we  think  are  also  insufficient,  and 
the  motion  Is  denied. 

The  first  point  urged  by  appellants  is  that 
the  Judge  who  tried  this  cause  was  not  com- 
petent to  sit  as  a  court  under  the  circumstan- 
ces. The  Hon.  W.  T.  Warren,  a  regularly 
qoalifled  Judge  of  the  superior  court  for  the 
counties  of  Lincoln  and  Adams,  was  at  the 
time  acting  as  a  Jud^e  In  Spokane  county, 
at  the  request  of  the  Hon.  Henry  L.  Kennan, 
one  of  the  Judges  for  Spokane  county.  It  la 
argued  that,  under  the  statutes  of  this  state, 
Spokane  county  Is  entitled  to  have,  and  does 
have,  three  superior  Judges;  that  on  the  day 
this  cause  was  beard,  each  of  said  Judges 
held  a  session  of  said  court  in  Spokane  coun- 
ty, and  that  Inasmuch  as  Judge  Warren  was 
not  assigned  by  the  Governor  of  the  state  to 
act  in  Spokane  county  at  the  time,  he  there- 
fore acted  without  authority.  This  conten- 
tion is  based  upon  section  5,  art  4,  of  the 
state  Constitution,  the  pertinent  portion  of 
which  Is  as  follows:  "In  any  county  where 
there  shall  be  more  than  one  superior  Judge, 
there  may  be  as  many  sessions  of  the  superior 
court  at  the  same  time  as  there  are  Judges 
thereof,  and  whenever  the  Governor  shall  di- 
rect a  superior  Judge  to  hold  court  in  any 
county  other  than  that' for  which  he  has  been 
elected,  there  may  be  as  many  sessions  of  the 
superior  court  in  said  county  at  the  same 
time  as  there  are  Judges  therein  or  assign- 
ed to  duty  therein  by  the  Governor." 

It  Is  contended  that,  under  the  above  pro- 
vision, there  conld  have  been  but  three  ses- 
sions of  the  superior  court  in  Spokane  county 
on  the  day  in  question,  unless  additional 
Judges  had  been  assigned  thereto  by  the  Gov- 
ernor. Section  7,  art.  4,  of  the  Constitution, 
however,  provides  as  follows:  "The  Judge  of 
any  superior  court  may  hold  a  superior  court 
In  any  county  at  the  request  of  the  Judge  of 
the  superior  court  thereof,  and  upon  the  re- 
quest of  the  Governor  it  shall  be  his  duty  to 
do  so."  Under  the  last-quoted  provision  It 
Is  clear  that  a  visiting  Judge  may  act  at  the 


request  of  a  resident  Judge  and  without  the 
request  of  the  Governor,  and  that  upon  the 
request  of  the  latter  It  becomes  ;hls  duty  to  do 
so.  The  two  provisions  must  be  construed 
together  so  as  to  give  harmonious  effect  if 
possible.  It  Is  clear  that  the  Constitution 
designates  two  methods  for  the  assignment  of 
visiting  Judges.  If  the  above  portion  of  sec- 
tion 7  should  be  read  as  a  part  of  section  6,  and 
It  may  properly  be  so  read,  then  we  think 
the  Intention  appears  that  there  may  be  as 
many  sessions  In  a  county  at  one  time  as 
there  are  local  and  assigned  Judges.  We 
therefore  believe  that  the  provision  of  section 
7  should  be  held  to  be  a  mere  enlargement  of 
that  In  section  5,  to  the  effect  that  there  may 
be  as  many  sessions  as  there  are  resident 
Judges  and  additional  assigned  Judges,  wheth- 
er assigned  by  the  Governor  or  by  request 
of  a  local  Judge.  We  therefore  hold  that  the 
trial  Judge  was  competent  to  act 

The  Important  question  presented  by  the 
appeal  is,  did  the  court  err  in  sustaining 
the  demurrer  to  the  answer?  Appellants 
present  several  reasons  which  they  urge 
against  the  ruling  on  the  demurrer.  The  an- 
swer expressly  challenges  the  constitutional- 
ity of  the  act  of  1903,  p.  393,  c.  186,  of  the 
session  laws  of  that  year.  It  was  by  au- 
thority of  that  act  that  the  action  of  the 
council  was  invoked  for  the  submission  of 
the  proposed  amendment  By  reference  to 
the  statute  it  will  be  seen  that,  when  quali- 
fied voters  of  the  city,  equal  In  number  to 
15  per  cent  of  the  total  number  of  votes  cast 
at  the  last  municipal  election,  shall  petition 
the  city  council  for  the  submission  of  a  pro- 
posed charter  amendment,  it  becomes  the 
duty  of  the  council  to  submit  the  question  at 
the  next  regular  muulclpal  election,  occur- 
ring SO  days  or  more  after  the  petition  is 
filed.  The  answer  avers  that  the  publication 
of  the  necessary  notice  of  the  proposed 
amendment  and  the  submission  thereof  will 
compel  the  city  to  incur  an  Indebtedness  of 
at  least  (500,  and  it  Is  argued  that,  under  the 
Constitution  of  the  state,  the  Legislature  can- 
not compel  the  city  council  to  incur  a  debt; 
whereas,  under  the  said  act  of  1903,  the  city 
will  be  compelled  to  incur  a  debt  every  time  a 
petition  properly  signed,  together  with  a  pro- 
posed amendment  shall  be  presented,  and 
that  too,  regardless  of  the  consent  of  the 
corporate  authorities,  tlie  mayor,  and  council. 
In  this  connection  appellants  invoke  the  pro- 
visions of  article  11,  g  12,  of  the  state  Consti- 
tution, the  section  being  as  follows:  "The 
Legislature  shall  have  no  power  to  impose 
taxes  upon  counties,  cities,  towns  or  other 
municipal  corporations,  or  upon  the  inhabi- 
tants or  property  thereof,  for  county,  city, 
town,  or  other  municipal  purposes,  but  may, 
by  general  laws,  vest  in  the  corporate  au- 
thorities thereof  the  power  to  assess  and  col- 
lect taxes  for  such  purposes."  It  Is  contend- 
ed that  the  act  of  1903  violates  the  above 
provision,  in  that  it  attempts  to  vest  in  other 
than  the  corporate  authorities  tha  power  to 
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CTeate  a  debt  or  Impose  a  tax,  even  against 
tbe  will  of  the  corporate  authorities. 

Respondent  Insists  that  appellants  occupy 
tbe  position  of  mere  ministerial  oiBcers,  and 
that  in  a  mandamus  proceeding  such  officers 
are  not  entitled  to  raise  the  question  of  the 
constitutionality  of  a  statute  which  defines 
the  duty  sought  to  be  enforced.  The  authori- 
ties are  much  In  conflict  upon  this  subject. 
No  decision  of  this  court  has  been  called  to 
our  attention  where  the  actual  right  to  raise 
such  a  constitutional  question  in  a  mandamus 
case  was  discussed,  but  this  court  has  passed 
upon  the  constitutional  question  in  a  man- 
damus case.  State  ex  rel.  Olmstend  v.  Mud- 
gett,  21  Wash.  09,  57  Pac.  351.  We  prefer 
to  follow  the  authorities  which  hold  that  the 
constitutional  question  may  be  raised  even 
in  mandamus  proceedings,  for  the  reason  that 
such  a  rule  leads  to  the  Immediate  settlement 
of  the  question  without  repeated  litigation. 
It  is  the  evident  policy  of  the  state  Consti- 
tution that  the  charters  of  cities  of  the  first 
class  and  amendments  thereto  shall  be  sub- 
ject  to  the  control  of  general  laws.  Article 
11,  i  10.  Const  The  power  Is  vested  In  the 
people  to  adopt  their  own  charter,  and  also 
to  amend  it ;  but  the  matter  Is  subject  to  the 
control  of  general  laws.  By  the  act  in  ques- 
tion the  Legislature  has,  by  a  general  law, 
simply  designated  a  method  by  which  the 
charter  may  be  amended.  The  adoption  of  a 
charter  or  the  amendment  thereof  Is  the  act 
of  the  people,  and  not  of  the  corporate  au- 
thorities. It  Involves  a  power  which  Is 
superior  to  that  of  the  corporate  authorities, 
and  there  must  be  some  reasonable  method 
by  which  that  power  can  be  exercised  In- 
dependently of  the  will  of  the  constituted  au- 
thorities. We  think  the  constitutional  provi- 
sion invoked  by  appellants  must  be  held  to 
relate  to  the  imposition  of  taxes  concerning 
brdinary  corporate  affairs  incidental  to  the 
existence  of  the  organized  corporation.  To 
hold  that  it  relates  also  to  the  expense  of  an 
amendment  to  the  organic  law  of  the  city 
would  place  It  within  the  power  of  the  cor- 
porate authorities  to  perpetually  prevent  the 
people  from  exercising  a  fundamental  power. 
The  power  resides  with  the  people,  Its  ex- 
ercise may  be  In  the  manner  provided  by  gen- 
eral laws,  and  the  expense  thereof  Is  not  nec- 
essarily at  the  win  of  the  corporate  authori- 
ties, as  In  the  case  of  ordinary  obliga- 
tions Incurred  by  the  corpora'te  government 
We,  therefore,  hold  that  the  act  Is  not  uncon- 
stitutional In  the  particular  above  discussed. 
We  think  also  that  the  objection  to  the  title 
of  the  act  is  not  well  taken. 

It  Is  next  urged  that  the  proposed  charter 
amendment  would  operate  to  delegate  legis- 
lative power  to  the  people,  which  Is  now  vest- 
ed In  the  mayor,  and  city  council.  The  pro- 
posed amendment  provides  that,  whenever 
any  ordinance  granting  or  amending  any  fran- 
chise for  gas,  electric  light  water,  telephone, 
or  telegraph  purposes,  shall  have  been  Intro- 
duced, then  the  council  may,  and  upon  the 


presentation  of  a  petition  signed  by  the  electors 
of  the  city  equal  In  number  to  15  per  cent 
of  the  entire  vote  cast  at  the  last  municipal 
election,  the  council  shall  submit  to  a  vote  of 
tbe  people  tbe  question  of  tbe  adoption  of  the 
franchise;  and  If  a  majority  of  the  qualified 
voters  voting  thereon  at  the  election  shall 
approve  the  ordinance,  it  shall  take  effect; 
but  otherwise  it  shall  be  defeated.  It  is  con- 
tended that  tbe  granting  of  a  franchise  is 
the  exercise  of  a  legislative  function,  and 
that  the  proposed  amendment  divests  tbe 
mayor  and  the  council  of  the  power  to  exer- 
cise It  This  contention  is  based  upon  the 
statute  as  found  in  section  740,  Balllnger's 
Ann.  Codes  &  St.,  which  provides  that  tbe  leg- 
islative powei;s  shall  be  vested  In  a  mayor 
and  city  council.  Speaking,  however,  with 
reference  to  the  powers  of  the  mayor  and 
council,  -the  same  section  says,  "to  have  such 
powers  as  may  be  provided  for  In  Its  charter." 
It  Is  clear,  therefore,  that  the  powers  of  the 
mayor  and  council  are  such  as  are  granted 
by  the  charter.  If  the  people  choose  to  pro- ' 
vide  In  their  charter  that  the  power  to  grant 
franchises  of  a  given  character  shall  not  be 
given  wholly  to  the  mayor  and  council,  but 
shall  be  reserved  to  themselves,  can  It  be  said 
that  the  granting  thereof  Is  such  a  legislative 
act  as  cannot  be  exercised  by  the  people  them- 
selves? The  power  to  make  a  charter  Is  in  a 
sense  a  legislative  one.  It  Is  well  known  that 
charters  so  made  often  contain  much  that  is 
legislative  In  its  nature,  such  as  the  adoption 
of  a  complete  scheme  for  making  special  as- 
sessments and  other  similar  elaborate  and  de- 
tailed provisions.  It  is  practically  conceded 
by  appellants  that,  if  the  statute,  section  740, 
supra,  were  not  in  existence,  it  would  lie 
with  the  people  to  discbarge  legislative  func- 
tions. It  Is  contended,  however,  that  the 
statute  Is  in  full  force,  and  that  it  Is  prohibi- 
tive of  legislation  In  any  manner  except  by 
the  mayor  and  council.  It  Is  argued  that  the 
act  of  1903  In  no  way  affects  the  provisions 
of  said  section  740.  It  Is  true  the  act  does 
not  refer  to  the  former  statute,  but  If  it 
reaches  the  same  subject  It  should  be  held  to 
affect  the  older  statute  in  so  far  as  it  treats 
of  the  same  subject  .The  later  act  provides 
that  charters  may  be  amended  In  the  manner 
outlined,  "providing  for  any  matter  within  the 
realm  of  local  affairs  or  municipal  business." 
The  terras  could  not  be  broader  and,  If  the 
former  statute  can  be  said  to  have  vested 
the  power  to  legislate  with  respect  to  fran- 
chises exclusively  In  the  mayor  and  council, 
the  later  one  authorizes  the  people  to  reserve 
that  power  to  themselves,  since  they  may 
amend  the  charter  providing  for  any  matter 
"within  the  realm  of  local  affairs."  It  has 
been  held  that  the  granting  of  such  privileges 
as  are  mentioned  in  the  proposed  amendment 
rests  in  contract  or  license  in  tbe  nature 
of  a  local  easement  Maybury  v.  Mut  Gas- 
light Co.,  38  Mich.  154.  We,  therefore,  be- 
lieve that  the  power  to  grant  such  privileges 
rests  with  tbe  people,  if  they  so  provide  in 
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tbeir  charter.  The  proposed  amendment  seeks 
to  do  this,  and  we  think  It  Is  not  Invalid  for 
the  reason  discussed. 

Referring,  now,  to  the  Issue  hiade  by  the 
answer,  that  the  petitions  to  submit  the  pro- 
posed amendment  did  not  contain  the  requi- 
site number  of  qualified  voters,  we  find  that 
appellants  in  tbeir  briefs  have  discussed 
much  the  subject  of  registration  as  pertinent 
to  the  qualification  of  a  voter.  They  main- 
tain that  the  term  "qualified  voters."  as  used 
in  the  statute  of  1903,  necessarily  means 
ench  only  as  have  duly  registered  during'  a 
current  year.  Article  6,  S  1,  of  the  state 
Constitution,  defines  who  are  qualified  voters 
as  follows:  "All  male  persons  of  the  age 
of  twenty-one  years  or  over,  possessing  the 
following  qualifications,  shall  be  entitled  to 
vote  at  all  elections.  They  shall  be  cltlssens 
of  the  United  States;  they  shall  have  lived 
in  the  state  one  year,  and  in  the  county  nine- 
ty days,  and  in  the  city,  town,  ward,  or  pre- 
cinct thirty  days  immediately  preceding  the 
election  at  which  they  offer  to  vote ;  they 
shall  be  able  to  read  and  speak  the  English 
language."  It  will  be  seen  that  registration 
Is  not  an  element  entering  into  the  definition 
of  a  qualified  voter.  It  is  held  by  eminent 
authority  that  registration  laws  cannot  he 
Justly  regarded  as  adding  a  new  qualification 
to  those  prescribed  by  the  Constitution,  but 
that  they  are  nSerely  reasonable  and  con- 
venient regulations  prescribing  the  mode  of 
exercising  the  right  to  vote.  Capen  v.  Fos- 
ter. 12  Pick.  (Mass.)  485,  23  Am.  Dec.  632; 
State  V.  Comer,  22  Neb.  265.  34  N.  XV.  499, 
8  Am.  St.  Rep.  267;  State  v.  Butts  (Kan. 
Sup.)  2  Pac.  618;  People  ex  rel.  v.  Hoffman, 
lie  III.  587,  5  N.  E.  596,  8  N.  E.  788,  56  Am. 
Rep.  793;  Edmonds  v.  Banbury,  28  Iowa,. 267, 
4  Am.  Rep.  177;  Cooley's  Const.  LIm.  (6th 
Ed.)  757.  In  harmony  with  the  foregoing 
and  other  authorities  which  might  be  cited. 
It  )s  held  here  that  registration  Is  not  a  nec- 
essary element  in  a  qualification  of  a  voter 
to  entitle  him  to  sign  a  petition  under  the 
aforesaid  act  of  1903. 

Appellants,  however,  urge  that,  under  their 
answer  and  without  regard  to  the  question 
of  registration,  the  Issue'  was  made  that  the 
petitions  were  lacking  in  the  requisite  num- 
ber of  qualified  voters.  The  issue  Is  so 
squarely  made,  both  by  the  denials  and  by 

'Affirmative  allegations.  The  court,  at  the 
time  of  the  trial,  sustained  a  demurrer  which 
■was  then  orally  interposed  and  which  was 
stated  by  counsel  as  going  to  the  whole  an- 
swer. The  court  seemed  to  be  of  the  view 
that  appellants  were  not  entitled  to  raise  any 
Issue  as  against  the  sufficiency  of  the  peti- 
tions. The  only  proof  required  on  the  part 
of  the  relator  was  the  Identification  of  the 
petitions  as  having  been  filed  with  the  city 
clerk.  No  proof  was  required  or  made  as  to 
the  qualifications  of  the  signers  of  the  pe- 
titions, although  the  averments  of  relator's 
affidavit  In  that  regard  were  denied.    It  is 

'  true  the  petitions  were  verified  by  append- 


ed affidavits,  stating  that  the  singers  were 
qualified  voters ;  but  that  was  the  statement 
of  a  mere  conclusion  not  based  upon  any 
stated  facts.  And,  moreover,  the  statute  of 
1903  does  not  authorize  such  a  verification. 
It  provides  that  the  verification  shall  go  only 
to  the  genuineness  of  the  signatures.  The 
affidavits  were,  therefore,  not  competent 
proof  of  the  qualification  of  the  signers.  The 
statute  provides  no  method  for  determining 
the  qualification  of  the  petitioners.  It  must 
follow,  therefore,  that  It  lies  with  the  city' 
council,  whose  action  in  the  premises  is  in- 
voked, to  determine  that  question  in  some 
reasonable  manner,  and  within  a  reasonable 
time.  .  Clearly  the  statute  does  not  Intend 
that  the  council  shall  submit  the  amendment 
until  the  fact  exists  that  the  net^essacy  num- 
ber of  qualified  voters  have  petitioned.  Some 
one  must  determine  that  fact,  and  under  the 
statute  It  must  lie  with  the  council  to  pass 
upon  it  in  the  first  instance.  .It  Is  general- 
ly held,  under  similar  statutes,  that  It  Is  the 
duty  of  the  body  to  whom  petitions  for  the 
submission  of  questions  to  the  voters  are 
presented  to  carefully  scrutinize,  examine, 
and  determine  as  to  the  number  and  (Qualifi- 
cation of  the  signers  before  putting  the  peo- 
ple to  the  expense  of  an  election.  Ayres  v. 
Moan  '(Neb.)  51  N.  W.  830.  15  li.  R.  A.  501; 
La  Londe  v.  Board  of  Supervisors  CWIs.) 
49  N.  W.  9G0 ;  Dntten  v.  Village  of  Hanover, 
42  Ohio  St  215;  State  v.  Eggleston  (Kan. 
Sup.)  10  Pac.  3. 

The  answer  not  only  put  In  issue  the  quali- 
fication of  the  requisite  number  of  voters, 
but  also  alleged  that  many  signatures  were 
obtained  through  fraudulent  representation; 
that  the  signers  did  not  understand  the  effect 
of  what  they  signed,  and  that  the  verifica- 
tions of  the  petitions  as  to  the  genuineness  of 
the  signatures  were  made  by  persons  who 
neither  knew  the  signatures  nor  the  persons. 
It  is  argued  that  the  council  were  not  acting 
In  good  faith,  and  that  they  were  unneces- 
sarily delaying  action.  The  record  does  not 
present  such  features  as  would  warrant  us 
in  saying  that  such  was  the  fapt.  In  any 
event,  when  the  matter  came  on  for  trial, 
the  court  should  have  heard  such  evidence  as 
they  were  prepared  to  offer  In  support  of  the 
issues  which  they  tendered.  Vl^lth  the  Issues 
thus  standing,  the  court  did  not  direct  ap- 
pellants to  proceed  to  act  and  investigate  the 
necessary  preliminary  facts,  but  ordered 
them  to  submit  the  amendment  to  a  vote 
without  regard  to  any  ascertainment  of  such 
facts.  In  short,  the  record  as  It  stands  dis- 
closes that  appellants  stood  ready  to  show  to 
the  court  that  the  petitions  were  not  such  as 
the  law  requires,  but  they  were  denied  the 
right  to  do  so.  Such  was,  we  think,  clearly 
error.  'We  are  therefore  confronted  with  the 
problem  as  to  what  disposition  should  be 
made  of  the  case  under  all  the  circimi stances. 
We  have  passed  upon  and  settled  all  ques- 
tions raised  in  the  case,  except  as  to  the  issue 
upon  the  sufficiency  and  validity  of  the  pe- 


Digitized  by 


Google 


6t4 


84  PACIFIC  RBPOBTEB. 


(Wash. 


titlons.  It  Is  conceded  tbat  npon  those  pe- 
titions the  amendment  was  submitted  to  a 
vote  of  the  people  and  was  carried.  The 
situation  Is,  therefore,  one  of  public  Inter- 
est. The  expense  of  an  election  has  been  In- 
curred, and  if  the  petitions  for  the  submis- 
sion were  valid,  the  vote  upon  the  amend- 
ment was  effective. 

We  have,  therefore,  decided  that  we  shall 
directly  neither  afSrm  nor  reverse  the  Judg- 
ment which  ordered  the  writ  of  mandate, 
but  the  cause  Is  remanded  with  instructions 
to  take  testimony  upon  the  necessary  facts 
concerning  the  validity  of  the  petitions,  and 
to  enter  findings  thereon.  If  the  findings 
shall  establish  facts  showing  that  the  peti- 
tions were  in  compliance  with  the  law.  then 
an  order  shall  be  entered  confirming  and  rati- 
fying the  one  originally  made.  But  if  the 
facts  shall  be  found  otherwise,  the  judgment 
shall  be  vacated,  and  the  action  dismissed. 

MOUNT,  O.  J.,  and  CROW,  DUNBAR,  and 
ROOT,  JJ.,  concur. 


(41  Wa»h.  676) 

McCOWAN   V.    NORTHEASTERN    SIBE- 
RIAN CO..  Limited. 

(Supreme  Court  of  Washington.    Feb.  26, 1906.) 

1.  Tbial  —  Nonsuit— Insufficienot  of  Bvi- 

DBNCB. 

A  nonsuit  on  the  ground  of  the  insufficiency 
of  the  evidence  is  properly  denied,  where  there 
is  substantial  evidence  on  which  a  jury  can 
find  a  verdict  for  plaintiff. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  $  338.] 

2.  Masteb  and  Sebvant— Amount  of  Com- 
pensation— Question  fob  Jubt. 

In  an  notion  for  services  rendered  under 
a  contract,  plaintiff  testified  to  the  contract  of 
employment  and  that  the  manager  of  defendant 
•greed  that  plaintiff  should  be  paid  $2,500  for 
the  season  of  five  months,  and  that  if  he  remain- 
ed longer  his  services  should  he  paid  for  at 
that  rate.  He  also  testified  concerning  the  em- 
ployment he  quit  in  order  to  engage  with  de- 
fendant, the  nature  of  his  duties  with  defendant, 
the  responsibilities  he  assumed,  and  the  charac- 
ter of  the  tnisiness  in  which  defendant  was  en- 
gaged. Held  that,  thoui^h  his  statement  with 
respect  to  bis  compensation  was  denied  by  two 
witnesses,  the  issue  was  for  the  jury. 

8.  Same— Evidence— ADMissiBiLrrr. 

In  an  action  by  an  employ^  for  services 
rendered,  evidence  of  the  character  of  the  em- 
plover's  business,  the  extent  of  its  corprations, 
and  the  employe's  connection  with  the  businens, 
was  admissible  on  the  issue  of  the  truth  or 
falsity  of  the  employe's  testimony  as  to  the 
agreement  for  his  salary. 

1.  Witnesses— INTEBEST  of  Witness— Cboss- 

EXAMINATION. 

In  an  action  by  an  employ^  of  a  corpora- 
tion for  services  rendered  under  a  contract  made 
urith  a  director  who  was  the  manager  of  the  cor- 
poration, it  was  competent  to  show  by  the  cross- 
examination  of  the  director,  testifying  in  con- 
tradiction to  the  employ^  as  to  the  agreed  com- 
pensation, the  amount  of  the  capital  stock  ot 
the  corporation  as  showing  the  director's  in- 
terest in  the  controversy. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Oent.  Dig.  Witnesses,  §{  1192-1196.] 


5.  ApfeaIv— Habmless  Ebbob— Admission  of 
IMFBOPEB  Evidence. 

Where,  in  an  action  by  an  employ^  of  a 
corporation  for  services,  the  evidence  on  the 
issue  of  the  agreed  compensation  was  conflict- 
ing, the  error  in  admitting  evidence  showing 
the  amount  of  the  capital  stock  of  the  corpora- 
tion was  not  prejudicial  to  it. 

6.  Trial— Instbuctions—Pbepondebance  of 
Evidence. 

An  instruction  that  the  preponderance  of 
the  evidence  is  not  necessarily  determined  by 
the  greater  number  of  witnesses,  and  that  the 
jury  must  give  weight  to  that  part  of  the  evi- 
dence in  the  veracity  of  which  they  have  the 
most  confidence,  is  not  misleading,  though  the 
testimony  of  one  witness  on  the  issue  involved 
was  contradicted  by  two  imimpeached  witnesses. 
[Ed.  Note. — For  cases  in  point,  see  voL  4«, 
Cent.  Dig.  Trial,  i%  549,  550.) 

Appeal  from  Superior  Court,  King  County; 
George  E.  Morris,  Judge. 

Action  by  E.  B.  McCowan  against  the 
Northeastern  Siberian  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

John  P.  Hartman,  for  appellant  Klrkpat- 
rlck  &  Price,  for  respondent 

FULLERTON,  J.  The  respondent  brought 
this  action  against  the  appellant  to  recover 
a  balance  claimed  by  him  to  be  due  for  sarv- 
ices  rendered  the  appellant  In  bis  complaint 
be  alleged  tbat  he  was  employed  by  the  ap- 
pellant to  act  as  its  confidential  agent  attor- 
ney in  fact,  and  manager  in  connection  with 
its  business  in  Japan,  Siberia,  and  elsewhere; 
and  that  his  services  began  on  April  23,  1003, 
and  ended  on  April  7,  1904;  that  by  the  terms 
of  his  contract  of  employment  the  appellant 
agreed  to  pay  him  the  sum  of  $2,500  for  a  peri- 
od of  five  months  and  $500  a  month  thereafter 
80  long  as  he  should  remain  in  its  employ. 
He  then  alleged  tbat  be  was  entitled  to  re- 
ceive for  bis  services  the  sum  of  $5,733;  that 
be  bad  received  $4,947,  which  left  a  balance 
due  him  of  $785,  in  which  amount  be  de- 
manded judgment  For  answer  the  appel- 
lant admitted  that  it  had  employed  the  appel- 
lant to  render  services  for  it  as  alleged  in 
the  complaint  but  that  it  had  agreed  to  pay 
him  therefor  the  sum  of  $2,500,  and  no  more; 
tbat  there  had  come  into  the  possession  of 
the  respondent  during  the  course  of  his  em- 
ployment large  sums  of  money,  and  that  he 
bad  retained  thereof  $4,947,  which  was  $2,- 
477  in  excess  of  the  amount  due  him  under 
bis  contract  and  demanded  Judgment  against 
blm  for  tbat  sum.  On  the  issues  thus  made 
a  trial  was  had  before  the  court  and  a  Jury 
which  resulted  In  a  verdict  and  Judgment  in 
favor  of  the  respondent  for  the  amount  claim- 
ed by  bim.  This  appeal  is  from  tbat  Judg- 
ment 

It  is  first  assigned  tbat  the  court  erred  in  re- 
fusing to  grant  the  appellant's  motion  for  a 
nonsuit  on  the  ground  that  the  evidence  in- 
troduced on  behalf  of  the  respondent  was  In- 
sufficient to  sustain  a  verdict  in  bis  favor. 
In  bis  argument  lu  support  of  the  contention  ' 
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the  appellant's  counsel  quotes  from  the  de- 
cisions of  tbe  Supreme  Court  of  the  United 
States,  and  from  those  of  this  state  follow- 
ing that  court,  the  rule  to  the  effect  that  the 
question  before  thecourt  Isnotwhether  there 
is  literally  no  evidence  on  the  question  at 
Issue,  but  whether  there  is  any  upon  which 
the  Jury  can  properly  proceed  to  find  a  yer- 
dlct  for  the  party  producing  It — the  party  on 
whom  the  burden  of  proof  Is  Imirased;  and 
he  argoes  further  that  while  In  this  case 
there  may  be  a  scintilla  of  evidence  In  favor 
of  the  respondent,  there  Is  no  substantial  evi- 
dence sustaining  his  side  of  the  controversy, 
and  hence  no  sufficient  evidence  to  sustain 
the  verdict  The  rule  of  law  here  announced 
by  the  appellant  must  be  conceded.  Unques- 
tionably If  It  be  true  that  there  was  no  more 
than  a  scintilla  of  evidence  in  favor  of  the 
respondent,  or,  to  state  tbe  rule  in  another 
form,  uo  substantial  evidence  in  his  favor, 
then  the  judgment  must  be  set  aside.  Tbe 
question  therefore  Is,  was  there  any  sub- 
stantial evidence  on  which  tbe  Judgment  can 
be  sustained? 

On  the  Immediate  question  of  the  amount 
of  compensation  the  respondent  was  to  re- 
ceive there  was  no  direct  testimony  save  his 
own,  given  while  testifying  on  his  own  be- 
half, and  that  of  the  appellant's  witnesses 
testifying  in  contradiction.  The  respondent, 
after  testifying  that  the  contract  of  employ- 
ment was  made  between  himself  and  one 
John  Rosene,  the  resident  director  and  mana- 
ger of  the  appellant  acting  on  its  behalf,  and 
of  the  negotiations  leading  up  to  his  employ- 
ment, continued  as  follows:  "A  day  or  two 
before  we  sailed  Mr.  Rosene  said:  'Now 
alMut  your  salary.'  He  said:  'It  might  bap- 
pen  that  you  would  not  stay  over  there,  or 
we  would  not  need  you,  or  you  would  not 
want  to  stay,  longer  than  tbe  end  of  tbe  sea- 
son, owing  to  these  fishermen  might  get  left 
on  the  coast,  and  you  will  have  to  get  back 
to  Vladivostok  about  October  1st,  perhaps. 
In  case  you  should  not  stay,  or  we  would  not 
want  you  to  stay,  your  pay  will  be  $2,500  for 
the  season.'  I  said:  That  would  not  be 
right,  because  I  quit  more  money  than  that, 
and  tbe  season  would  be  the  same  as  the 
year,  and  before  I  could  get  back  the  year 
will  be  gone.'  And  he  said:  'Tour  precau- 
tion is  unnecessary,  anyway.  We  will  un- 
doubtedly want  you,  for  perhaps  I  will  want 
you  to  go  to  St  Petersburg  and  meet  me 
there.  You  go  along,  and  your  pay  will  be 
$2,500  for  the  season  of  five  months,  and  If 
yon  stay  beyond  that  it  will  be  at  that  rate, 
or  at  any  rate  I  will  do  what  is  right  by 
you.'"  In  addition  to  this  be  testified  con- 
cerning the  employment  he  quit  in  order  to 
engage  with  the  appellant,  the  nature  of  bis 
duties  with  tbe  appellant,  the  responsibili- 
ties be  assumed,  and  the  character  of  the 
business  in  which  the  appellant  was  engaged. 
It  seems  to  us  that  there  was  here  something 
more  than  a  scintilla  of  evidence  supporting 
the  respondent    In  tbe  above  quotation  be 


testifies  clearly  and  positively  that  he  was 
to  have  $2,500  for  the  season  of  five  months, 
and  salary  at  the  same  rate  if  he  was  en- 
gaged longer,  and  his  general  statements  as  to 
the  nature  of  his  duties  and  responsibilities 
supports  rather  than  weakens  the  force  of  bis 
testimony.  Therefore,  notwithstanding  bis 
statements  were  positively  denied  by  tbe  two 
witnesses  on  behalf  of  tbe  appellant,  we 
think  it  was  a  question  (or  the  Jury  to  say 
whether  his  statement  or  the  statement  of 
tbe  appellant's  witnesses  contained  the  truth, 
and  that  we  cannot  rightly  Interfere  with 
their  finding. 

The  second  assignment  is  that  the  court 
erred  in  admitting  testimony  concerning 
the  character  of  the  business  the  appellant 
was  engaged  in,  the  extent  of  its  operation 
and  the  amount  of  its  capital  stock.  To  show 
the  character  of  the  appellant's  business,  tbe 
extent  of  its  operations,  and  the  respondent's 
connection  with  this  business  while  in  its  em- 
ploy was  admissible  and  material  on  the 
question  of  the  truth  or  falsity  of  his  state- 
ments concerning  the  salary  be  was  to  re- 
ceive. It  is  held  by  this  court,  in  common 
with  many  other  courts,  that.  In  controversies 
where  a  special  agreement  is  alleged  on  one 
side  and  dented  on  tbe  other,  it  is  relevant 
to  put  in  evidence  any  circumstances  which 
tend  to  make  the  question  at  issue  more  or 
less  probable;  this  not  to  change  the  contract, 
but  as  evidence  of  what  it  was.  Wheeler  v. 
P.  A.  Buck  &  Co.,  23  Wash.  679,  63  Pac.  506; 
DImmick  v.  Collins,  24  Wash.  78,  63  Pac. 
1101.  The  amount  of  the  appellant's  capi- 
tal stock  was  not  material  for  this  purpose, 
but  this  was  brought  out  on  the  cross-ex- 
amination of  Mr.  Rosene  while  be  was  being 
questioned  as  to  his  interests  in  tbe  con- 
troversy, and  was  admissible  as  showing  the 
Interest  of  tbe  witness  In  the  controversy. 
But  bad  it  been  wholly  immaterial  it  could 
In  no  way  have  prejudiced  the  appellant's 
case.  Jurors  must  be  credited  with  at  least 
a  modicum  of  intelligence,  and  it  Is  idle  to 
say  that  they  might  have  found  for  tbe  ap- 
pellant on  tbe  question  before  them  here 
had  It  not  been  shown  that  the  appellant's 
capital  stock  was  much  or  little. 

The  court  Instructed  the  Jury  to  tbe  effect 
that  in  determining  the  preponderance  of  tbe 
evidence  they  might  take  into  consideration 
tbQ  demeanor  -of  the  witnesses  while  on  the 
witness  stand,  their  candor  or  lack  of  candor, 
their  bias,  prejudice,  or  Interest  in  the  result 
if  any,  and  their  means  of  knowledge  con- 
cerning the  matters  of  which  they  testified:  In^ 
structlng  them  further  in  this  connection  that 
the  preponderance  of  the  evidence  was  not 
necessarily  determined  by  tbe  greater  num- 
ber of  witnesses,  but  that  they  were  to  make 
up  their  verdict  from  tbe  whole  of  the  evi- 
dence, giving  weight  to  that  part  of  the 
evidence  "veracity  of  which  they  had  the 
most  confidence  in."  It  is  contended  that 
this  instruction,  while  correct  as  a  general 
principle,  was  misleading  and  prejudicial  in 
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this  instance,  because  of  the  somewhat  pecu- 
liar circumstances  of  the  case.  It  is  argued 
that  inasmuch  as  there  were  two  witnesses 
on  the  part  of  the  appellant  while  the  re- 
spondent was  alone  as  to  the  material  part 
of  the  contract.  It  Was  the  duty  of  the  court 
to  instruct  the  jury  "that  generally  speaking, 
and  other  things  being  equal,  the  weight  of 
the  eyldence  was  with  the  grreater  number 
of  witnesses,  and  that  the  testimony  of  two 
unlmpeached  witnesses  could  not  be  disre- 
garded." But  manifestly  the  rule  is  in  ac- 
cord with  the  Instruction  given  by  the  court 
and  not  with  the  contention  of  the  appellant. 
While  It  may  be  proper  in  certain  cases  to 
tell  thejnry  that,  other  things  being  equal,  the 
'weight  of  the  evidence  is  likely  to  be  found 
with  the  greater  number  of  witnesses,  it 
would  be  grossly  Improper  to  tell  them  that 
they  could  not  disregard  the  testimony  of 
two  unlmpeached  witnesses,  or  that  they 
could  not  find  in  favor  of  that  party  on  whose 
side  only  one  witness  testified  because  two 
unlmpeached  witnesses  testified  tbe  other 
way.  To  give  such  an  Instruction  would  be 
to  usurp  tbe  province  of  the  Jury.  Where 
there  is  a  substantial  conflict  in  the  evidence 
tbe  question  on  which  side  it  preponderates 
Is  always  for  the  Jury. 

There  l)eing  no  error  in  the  record,  the 
Judgment  will  stand  affirmed. 

MOUNT,    C.    J.,    and    HADLET,    ROOT, 
CROW,  and  DUNBAR,  JJ.,  concur. 


(42  Wash.  S) 
COLVIN  V.   NORTHERN  PAC.  BY.   CO. 
(Supreme  Court  of  Washington.    Feb.  26, 1906.) 

1.  Appeai/— Review— Oedeb  GBANTina  New 
Tbial. 

Where  a  motion  for  a  new  trial  was  based 
upon  tbe  ordinary  statutory  grounds,  and  the 
order  was  in  general  terms,  not  specifying  any 
particular  ground,  and  it  does  not  appear  on 
what  grounds  the  order  was  made,  it  will  be 
affirmed  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  {  3775.] 

2.  Sake  —  S0PFICIENCY  of  Evidence— Tbiai. 
Coubt's  Discretion. 

An  order  grantins:  a  new  trial  under  Bal- 
linger's  Ann.  Codes  &  St  §  5071,  subd.  7,  au- 
thorizing a  new  trial  on  account  of  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict, 
will  not  be  disturbed  on  appeal,  unless  an  abuse 
of  discretion  appears. 

[Ed.  Note. — For  cases  in  point,  see  voL  3, 
Cent.  Dig.  Appeal  and  Error,  |  3871.] 

8.  Same— Conflicting  Evidence. 

Tbe  action  of  the  trial  court  in  granting 
a  new  trial  was  not  an  abuse  of  discretion, 
where  there  was  a  substantial  conflict  in  the 
evidence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  3871.] 

Appeal  from  Superior  Court,  King  County; 
George  E.  Morris,  Judge. 

Action  by  Claude  C.  Colvin  against  the 
Northern   Pacific  Railway   Company.    From 


an  order  granting  a  new  trial,  plalntUT  ap- 
peals.   Affirmed. 

Rossman  &  Johnson,  for  appellant  Car- 
roll B.  Graves,  for  respondent 

DUNBAR,  J.  This  action  was  brought  by 
the  appellant  to  recover  from  the  respondent 
$1,950,  damages  for  Injuries  alleged  to  have 
been  sustained  by  appellant  in  consequence 
of  the  careless,  negligent,  wanton,  and  wrong- 
ful acts  of  the  respondent.  Its  agents,  serv- 
ants, and  employte,  in  throwing  oX  appellant 
from  one  of  its  passenger  trains.  The  Jury 
returned  a  verdict  for  $675,  In  favor  of  the 
appellant,  and,  upon  the  motion  of  the  re- 
spondent, a  new  trial  was  granted  by  the 
court.  From  the  order  of  the  court  granting 
a  new  trial,  this  appeal  is  prosecuted. 

There  is  no  particular  assignment  of  er- 
ror made  by  the  appellant  In  bis  brief,  but 
it  can  be  gathered  from  tbe  whole  tenor  of 
the  brief  that  the  contention  Is  that  the 
court  erred  in  granting  a  new  trial,  for  tbe 
reason  that  tbe  evidence  was  not  sufficient 
to  sustain  the  verdict  which  be  had  received 
at  the  hands  of  the  Jury.  This  Judgment 
must  be  affirmed  for  two  reasons.  In  the 
first  place,  it  does  not  appear,  from  the  record 
brougbt  here  by  the  appellant,  upon  what 
ground  the  motion  for  new  trial  was  granted. 
The  motion  stated  tbe  ordinary  statutory 
grounds.  The  order  granting  the  new  trial 
was  a  general  order.  All  intendments  are  In 
favor  of  the  Judgment,  and  there  is  nothing 
to  indicate  whether  the  motion  was  granted 
for  the  reason  that  the  weight  of  evldaice 
was  against  the  verdict,  or  for  Irregularity 
In  the  proceedings  of  the  court  and  of  the 
jury  by  which  the  defendant  was  prevented 
from  having  a  fair  trial,  because  there  was 
newly  discovered  evidence  material  for  the 
defendant  which  It  did  not  and  could  not 
with  reasonable  diligence  have  discovered  and 
produced  at  the  trial,  or  on  account  of  ex- 
cessive damages  appearing  to  have  been  giv- 
en under  the  influence  of  passion  and  prej- 
udice, all  of  which  were  incorporated  In  the 
motion,  or  for  other  errors  in  law  occurring 
at  the  trial  and  excepted  to  at  the  time  by 
the  defendant,  which  was  also  another  ground 
of  tbe  motion.  If  the  Judgment  can  be  sus- 
tained on  any  ground.  It  will  not  be  reversed ; 
and  before  a  judgment  Is  reversed,  It  must 
affirmatively  appear  that  error  was  commit- 
ted. That  error  was  committed  does  not 
affirmatively  appear  by  the  record  in  this 
case.  It  was  said  by  this  court,  in  Trumbull 
V.  Jackman,  9  Wash.  524,  37  Pac.  680,  that 
if  there  Is  any  theory  upon  which  the  action 
of  the  lower  court  can  be  reasonably  sus- 
tained, the  order  should  be  affirmed.  And 
this  question  was  passed  upon  directly  by 
this  court  in  Bender  v.  Rlnker,  21  Wash. 
636,  59  Pac.  504,  where  it  was  held  that 
the  action  of  the  superior  court  in  granting 
a  new  trial  would  not  be  reviewed  on  appeal, 
when  the  record  did  not  disclose  the  grounds 
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upon  which  the  action  of  the  conrt  was  based. 
In  that  case  It  was  said:  "Under  the  cir- 
cumstances, we  are  unable  to  determine  upon 
which  ground  of  the  motion  the  new  trial 
was  granted.  If  it  was  because  of  the  al- 
leged insufficiency  of  the  evidence  to  Justify 
tb3  verdict,  that  was  a  matter  within  the  dis- 
cretion of  the  lower  court,  who  heard  and 
saw  the  witnesses ;  and  the  conclusion  reach- 
ed thereon  would  not  be  disturbed  by  this 
court,  excepting  for  an  abuse  of  discretion, 
and  where,  as  here,  the  evidence  at  the  trial 
is  'conflicting  this  court  -will  not  disturb  the 
conclusion  of  the  trial  court  upon  such  a 
motion.  On  the  other  hand,  if  it  was  for 
alleged  errors  of  law  occurring  at  the  trial 
and  It  could  tie  ascertained  from  the  record 
that  such  were  the  reasons  for  awarding  the 
new  trial,  an  appeal  from  such  an  order 
would  present  a  clear-cut  legal  question,  and 
a  ruling  of  the  lower  court  in  such  a  case 
would  not  involve  the  exercise  of  any  discre- 
tion, and  this  court  would  unhesitatingly  re- 
view it."  In  that  case,  as  in  this,  the  motion 
for  a  new  trial  was  based  upon  the  ordinary 
statutory  grounds,  and  the  order  was  in 
general  terms,  not  specifying  any  particular 
ground  upon  which  the  new  trial  was 
awarded. 

But,  even  If  the  appellant's  contention  were 
true  that  the  new  trial  was  granted  upon  the 
theory  that  the  evidence  did  not  sustain 
the  verdict,  still,  under  the  uniform  rulings 
of  this  court,  the  Judgment  would  not  be 
disturbed,  unless  it  appeared  that  the  dis- 
cretion vested  in  the  coiu-t  by  the  statute  had 
been  abused.  Subdivision  7  of  section  5071, 
2  Balllnger's  Ann.  Codes  &  St.,  provides  that 
a  n^w  trial  may  be  granted  on  motion  of  the 
party  aggrieved  on  account  of  the  insuffici- 
ency of  the  evidence  to  Justify  the  verdict 
or  other  decision.  Force  was  given  to  this 
statute  by  this  court  in  Rinebart  v.  Watson, 
11  Wash.  526,  40  Pac.  127,  where  it  was  held 
that  the  granting  of  a  new  trial,  being  a 
matter  addressed  to  tb^  discretion  of  the 
lower  court.  Its  action  therein  will  not  be 
disturbed  when  there  is  no  showing  of  an 
abuse  of  discretion.  This  case  was  followed 
in  Rotting  v.  Cleman,  12  Wash.  C15,  41  Pac. 
907,  where  it  was  held  that  where  the  record 
shows  that  the  motion  for  a  new  trial  was 
made  on  several  groimds,  but  does  not  show 
upon  which  of  them  the  ruling  of  the  court 
was  based,  the  order  of  the  court  will  be 
reversed  if  It  was  within  the  sound  discretion 
of  the  court  to  make  It  upon  any  of  the 
grounds  stated.  In  that  case  it  was  said: 
"In  this  case  it  was  within  the  discretion  of 
the  court  to  grant  a  new  trial  upon  the 
ground  of  insufficiency  of  the  evidence  to 
Justify  the  verdict.  While  It  Is  the  duty  of 
the  trial  court  to  grant  a  new  trial  when  it 
appears  to  the  court  that  the  verdict  is 
manifestly  against  the  weight  of  the  evidence 
and  the  Justice  of  the  case,  the  rule  Is  dif- 
ferent in  appellate  courts.  On  appeal  the 
orders  of  the  trial  court,  in  granting  or  re- 


fusing new  trials,  will  not  be  disturbed  where 
tue  record  shows  a  substantial  conflict  in 
the  testimony" — citing  Hayne  on  New  Trial 
and  Ai^eal,  §  288,  where  that  author  says: 
"Where  there  Is  a  substantial  conflict  in  the 
evidence  the  Supreme  Court  will  not  disturb 
the  decision  of  the  court  below.  This  rule 
has  been  announced  more  frequently  than 
any  other  rule  of  practice.  It  applies  equally 
where  the  court  below  granted  as  where  It 
denieu  the  motion  for  new  trial."  To  the 
same  effect  are  Corbitt  v.  Harrington,  14 
Wash.  197,  44  Pac.  132;  State  v.  Symes,  17 
Wash.  506,  50  Pac.  487 ;  McBroom  &  Wilson 
Co.  V.  Gandy,  18  Wash.  79,  50  Pac.  572 ;  Hol- 
gate  V.  Parker,  18  Wash.  200,  51  Pac.  368; 
Friedman  v.  Mauley,  21  Wash.  43,  56  Pac. 
832.  In  O'Rourke  v.  Jones,  22  Wash.  629, 
61  Pac.  709,  we  held  that  the  action  of  the 
trial  court  in  granting  a  new  trial  was  not 
an  abuse  of  the  discretion  conferred  on  the 
court  in  such  matters,  when  there  was  a  sub- 
stantial conflict  In  the  evidence  submitted 
to  the  Jury.  To  the  same  effect  are  Bracka 
V.  Fish,  28  Wash.  410.  68  Pac.  872 ;  Latimer 
v.  Black,  24  Wash.  231,  64  Pac.  176;  Weiever 
y.  Advance  Shingle  Co.,  34  Wash.  331,  75 
Pac.  863;  Brennan  v.  Seattle  (Wash.)  81 
Pa&  1092.  In  fact,  the  ruling  on  this  ques- 
tion has  been  uniform  and  frequent. 

An  Inspection  of  the  record  showing  that 
the  evidence  was  conflicting,  and  it  not  ap- 
pearing therefrom  that  the  court  abused  Its 
discretion  In  granting  a  new  trial,  the  Judg- 
ment Is  afSrmed. 

MOUNT,  C.  J.,  and  HADLEY,  PULLER- 
TON,  CROW,  and  ROOT,  JJ.,  concur. 


(41  Wash.  680) 
STONE  et  al.  v.  MOODY  et  ux. 
(Supreme  Court  of  Washington.    Feb.  26, 1906.) 

1.  Cancei,i,ation  op  Instbukents  —  Unjust 
Provisions— Effect. 

Tiie  insertion  in  a  contract  for  the  sale  of 
real  estate,  stipulating  for  a  nominal  cash  pay- 
ment and  the  balance  in  installments  extending 
over  several  yearsl  of  a  provision  authorizing 
the  purchaser  to  sell  any  part  of  the  property 
and  binding  the  vendor  to  accept  contracts  of 
sale  as  cash  payments  is  so  unconscionable  and 
obnoxious  to  every  sense  of-  honesty  as  to  be 
sufficient  to  overcome  the  claim  of  the  purchaser 
that  the  vendor  knew  of  its  presence  in  the 
contract  and  to  warrant  the  court  in  conclud- 
ing that  the  vendor  did  not  know  of  its  pres- 
ence or  did  not  comprehend  its  meaning,  in  the 
al>sence  of  any  evidence  clearly  showing  a  rea- 
son for  its  insertion  and  equity  may  set  the 
contract  aside. 

2.  Same. 

Where  it  is  plain  that  one  party  to  a  con- 
tract has  gained  an  unjust  advantage  over  the 
other,  which  it  would  be  inequitable  to  permit 
him  to  enforce,  equity  should  set  the  contract 
aside  though  the  party  victimized  was  careless. 

Appeal  from  Superior  Conrt,  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Action  by  Iredell  S.  Stone  and  others 
against  H.  L.  Moody  and  wife.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal  Re- 
versed. 
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T.  P.  &  C.  0.  Gose,  for  appellants.  W.  H. 
Wlnfree  and  F.  L.  Taylor,  for  respondents. 

ROOT,  J.  Appellants  owned  about  3,840 
acres  of  land  in  Klickitat  county,  upon  whicli 
they  lived.  Respondent  H.  L.  Moody,  who 
up  to  the  time  in  question  bad  been  unknown 
to  the  appellants,  called  upon  tbem  with 
reference  to  making  a  purchase  of  said  land. 
After  esamining  tbe  land  and  spending  two 
or  three  days  with  them,  a  written  contract 
was  entered  into,  wherein  and  whereby 
Moody  agreed  to  pay  appellants  $25,000  for 
the  land,  and  in  lieu  of  interest,  agreed  to 
pay  $600  additional.  The  terms  of  the  pay- 
ment were  as  follows :  $100  cash,  $400  Feb- 
ruary 1904,  $1,000  March  10,  1904,  $600  Feb- 
ruary 1,  1905,  and  $2,500  on  the  1st  day  of 
each  and  every  February  thereafter  until 
paid,  with  permission  to  pay  the  whole  at 
any  time.  The  contract  provided  that  Moody 
should  have  the  right  to  sell  any  part  of  the 
property,  not  less  than  one-half  section  at  a 
time,  whenever  he  desired;  and  it  was  fur- 
ther provided  that  appellants  should  not 
take  any  deficiency  Judgment,  nor  require 
any  insurance,  and  that  they  would  allow 
second  party  to  assign  the  agreement  if  be 
desired.  The  written  contract  also  contain- 
ed tbe  following:  "He  [Moody]  may  draw 
the  contract  direct  from  the  first  parties 
hereto  to  such  purchasers,  or  from  himself, 
and  the  first  parties  agree  to  accept  such 
contracts  as  cash  payments  on  this  contract, 
when  either  drawn  to  themselves  or  properly 
assigned  to  them,  without  recourse,  by  tbe 
second  party  hereto,  or  his  assigns."  Tbe 
foregoing  contract  was  entered  Into  on  the 
Ist  of  February,  1904.  Moody  paid,  at  the 
time  of  entering  into  the  contract,  $100,  and 
on  February  9  made  a  further  payment  of 
$400.  On  the  26th  of  February,  1904,  Moody 
sold  to  one  Fred  W.  Heller  2,560  acres  of 
said  land,  upon  a  contract  wherein  and 
whereby  said  Heller  agreed  to  pay  $22,500. 
Thereafter  said  Moody  presented  said  Heller 
contract  to  appellants,  and  demanded  that 
they  give  him  credit  for  $22,500  upon  his  con- 
tract with  them,  and  after  considerable  con- 
troversy over  the  matter,  appellants  signed 
upon  the  back  of  the  contract  the  following 
indorsement  and  receipt :  February  27,  1904. 
"Received  $22,500  on  the  payments  mention- 
ed within,  to  be  paid  after  February  1,  1005, 
leaving  $2,500  now  unpaid,  sections  33,  29,  9, 
the  south  half  of  the  northeast  quarter,  the 
south  half  of  the  northwest  quarter,  and  the 
south  half  of  section  21 — ^within  mentioned, 
are  hereby  released  from  this  agreement;" 
which  receipt  was  signed  by  all  of  appellants. 
On  the  9th  of  March,  1904,  respondents  paid 
to  appellants  the  further  sum  of  $1,000  on 
account  of  the  purchase  price.  On  the  9th 
day  of  April,  1904,  respondents  tendered  ap- 
pellants the  further  sum  of  $1,600,  on  ac- 
count of  said  contract,  and  as  full  and  com- 
plete payment  of  the  purchase  price,  and  de- 


manded .of  appellants  a  good  and  sufBcient 
deed  to  all  of- the  remaining  lands.  Appel- 
lants refused  to  accept  said  money  or  to 
make  said  deed.  They  soon  after  instituted 
this  action  to  set  aside  the  contract  made 
with  respondent  Moody. 

They  claim  that  said  Moody  was  guilty  of 
fraud,  misrepresentation,  and  overreaching, 
and  that  they  signed  tbe  co,ntract  and  the 
receipt  hereinbefore  mentioned  under  a  mis- 
take and  misapprehension  as  to  the  contents 
and  effect  of  the  contract,  and  as  to  the  sig- 
nificance and  effect  of  the  receipt  They 
claim  that,  when  Moody  was  negotiating 
with  tbem  for  the  purchase  of  the  property, 
they  expressed  a  desire  to  consult  an  attor- 
ney and  obtain  legal  advice,  but  that  be  dis- 
suaded tbem  by  representing  that  he  was  a 
man  thoroughly  familiar  with  such  trans- 
actions, accustomed  to  drawing  contracts  of 
sale;  that  he  was  an  honest  and  upright 
Christian  man,  and  would  protect  tbeir  inter- 
ests fully  in  every  respect;  that  he  was  in 
a  hurry  to  get  away,  and  delay  would  oc- 
casion him  great  inconvenience;  and  that 
there  was  no  need  of  the  delay  or  expense 
attendant  upon  going  to  town  to  consult  at- 
torneys; that  he  manifested  every  appearance 
of  being  fair,  upright,  and  honorable,  and 
won  their  confidence  and  trust.  Appellants 
strenuously  contend  that  tbe  clause  of  the  con- 
tract hereinbefore  quoted,  which  refers  to 
tbe  acceptance  of  contracts  as  cash,  was  put 
into  tbe  contract  without  their  knowledge 
and  consent,  and  against  tbeIr  wishes,  and 
that  they  did  not  know  of  Is  presence  in  the 
contract  until  long  after  its  execution.  In 
preparing  tbe  contract,  a  printed  blank  was 
used,  covering  the  usual  and  ordinary  con- 
ditions found  in  contracts  for  the  sale  of 
land,  and  containing  spaces  wherein  could  be 
written  any  special  matters  of  agreement  be- 
tween tbe  parties.  In  discussing  these  lat- 
ter. Moody  suggested  tbe  proposition  of  bis 
being  permitted  to  sell  portions  of  the  land, 
and  to  turn  the  contracts  thus  received  over 
to  appellants  as  cash.  Appellants  say,  that 
they  emphatically  refused  to  accede  to  this 
proposition,  'and  that  Moody  said  that  be 
would,  therefore,  not  place  the  same  in  the 
contract;  that  tbey  signed  the  contract  with- 
out reading  the  same,  having  heard  Moody 
read  it  After  the'  latter  had  made  the  con- 
tract of  sale  with  and  to  Heller,  and  present- 
ed tbe  contract  to  appellants,  and  demanded 
from  tbem  an  acceptance  of  the  same  as 
cash,  and  a  receipt  showing  that  It  was  so 
accepted,  appellants  at  first  declined  and  re- 
fused to  comply  with  these  demands,  and  one 
or  two  stormy  interviews  took  place  between 
tbem.  Tbey  claim,  however,  that  Moody  rep- 
resented to  them  that  tb^  receipt  did  not 
mean  what  tbey  thought  it  did,  and  that  by 
signing  it  they  would  not  release  tbe  proper- 
ty from  tbe  effect  of  their  contract,  and  that 
It  would  not  In  any  way  release  him  from 
making  complete  payment,  or  in  any  way 
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release  the  property  from  the  Hen  which  they 
would  have  inasmuch  as  the  title  still  re- 
mained in  their  name,  and  that  be  would 
see  that  they  were  In  no  manner  imposed  up- 
on, but  should  have  and  receive  the  money 
for  which  they  had  agreed  to  sell  the  proper- 
ty; and  that  being  misled  by  his  statements, 
suavity,  and  misrepresentations,  they  signed 
said  receipt  They  claim  that  they  did  not 
understand  the  purport  or  significance  ot  said 
contract  or  of  said  receipt  in  any  different 
way  from  that  in  which  be  ornlly  explained 
and  interpreted  it  to  them,  until  Moody  ten- 
dered them  the  $1,G00  and  demanded  a  deed 
for  the  balance  of  the  property.  The  claims 
made  by  appellants,  as  hereinbefore  set  forth, 
are  substantiated  by  the  evidence  they  ad- 
duced at  the  trial. 

The  lower  court  rendered  Jndgment  In  fa- 
Tor  of  respondents,  upon  tlu-ir  motion  for 
nonsuit  at  the  close  of  appellants'  case,  hav- 
ing, however,  after  the  making  of  the  motion, 
permitted  the  respondents  to  Introduce  evi- 
dence as  to  the  value  and  present  ownership 
of  the  property,  and  as  to  tender  of  payment 
and  refusal.  The  court  found  that  appellants 
were  people  of,  or  above,  average  Intelligence, 
and  found  that  Moody  was  an  utter  stranger 
to  them  prior  to  the  commencement  of  the 
negotiations  with  regard  to  the  purchase  of 
the  land  ;  that  they  knew,  or  had  oi>portunlty 
to  know,  of  all  that  was  In  the  contract,  and 
of  all  that  was  In  the  receipt,  and  that  there 
was  no  fraud  or  misrepresentation  or  over- 
reaching, and  that  appellants  were  not  In 
a  position  to  be  heard  to  say  that  they  did  not 
know  what  they  were  signing.  We  reach  a 
different  conclusion  from  that  of  the  trial 
court,  but  are  able  to  do  so,  we  admit, 
with  considerable  difBculty.  Ordinarily,  when 
people  of  average  Intelligence  sign  instru- 
ments which  they  have  an  opportunity  to 
read,  but  do  not,  they  should  not  be  after- 
wards permitted  to  say  that  they  did  not 
know  what  they  were  signing.  If  this  con- 
tract did  not  contain  a  provision  which  we 
deem  to  be  absolutely  unconscionable,  and  one 
which  no  Intelligent  vendor  would  knowingly 
bave  subscribed  to,  we  would  not  be  dispo.sed 
to  listen  to  any  claim  on  the  part  of  these 
appellants  that  they  did  not  know  of  the  con- 
tents of  this  contract  Why  intelligent  peo- 
ple, unfamiliar  with  business  matters  and 
the  forms,  terms,  and  requisites  of  written 
contracts,  should  enter  into  one  of  this  rong- 
nltnde  without  legal  advice,  and  do  so  rely- 
ing solely  upon  the  representations  of  the 
opposite  party  to  said  contract  is  bard  to 
understand;  and  why  these  appellants  should 
have  signed  the  receipt  hereinbefore  men- 
tioned is  still  more  difficult  of  comprehen- 
sion. These  things  evidence  a  stupidity  most 
prononnced.  When  we  turn  to  the  other 
party  to  the  contract,  however,  we  see  evi- 
dences of  something  worse  than  stupidity. 
The  provision  in  this  contract  which  permit- 
ted Moody  to  sell  any  portion  of  this  land 
<not  Ittaa  than  320  acres  at  a  time)  upon 
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contract  for  any  amount  which  be  might 
choose  above  a  certain  price,  and  to  have  the 
privilege  ot  turning  over  such  a  contract  as 
cash  to  appellants,  afforded  an  opportunity 
for  the  rankest  kind  of  fraud.  To  perpetrnto 
the  fraud,  all  that  would  be  necessary  would 
be  to  make  out  a  contract  In  form,  to  a 
"straw"  man,  or  to  an. absolutely  irresponsi- 
ble person,  for  a  small  portion  of  the  prop- 
erty, and  then  receive  for  this  valueless  thing 
a  credit  upon  his  contract  with  appellants, 
for  whatever  amount  might  be  mentioned  as 
the  consideration  In  the  sham  contract 

Eiiuiinating  from  the  case  the  evidence 
of  appellants  that  they  did  not  know  that 
this  clause  was  in  the  contract,  we  tliirik  the 
presence  of  such  a  clause,  without  some  clear 
and  strong  reason  In  behalf  of  appellants 
for  Its  being  there,  would  of  Itself  be  suffi- 
cient to  overcome  the  claim  of  Moody  that  ap- 
pellants knew  of  its  presence  in  the  contract 
In  cases  of  tills  character,  to  set  aside  a  writ- 
ten Instrument  where  the  issue  Is  as  to  wheth- 
er the  parties  knew  of  certain  things  being  In 
the  contract,  the  question  Is  usually  one  of 
veracity  between  the  respective  parties;  and 
whore  It  Is  evident  that  the  parties  sought 
to  he  charged  might  have  known  by  the  exer- 
cise of  their  natural  faculties  of  what  the 
Instrument  contained,  the  law  will  not  |>er- 
mlt  them  to  say  that  they  did  not  know, 
but  lets  the  Instrument  speak  fbr  Itself  and  be 
controiiliig.  Rut  where  such  an  estraor- 
dlnnry  provision  as  we  have  here  Is  found  in 
a  contract — one  wlilch  as  a  matter  of  law 
renders  the  contract  obnoxious  to  every  sense 
of  fairness,  honesty,  and  right  and  Is  such 
as  to  make  its  enforcement  clearly  tmcon- 
sclonabie— the  court  is  Justified  In  believing 
that  the  parties  sought  to  be  charged  did  not 
know  of  the  presence  of  such  provision,  or 
did  not  have  any  coinpreliension  of  Its  sig- 
nificance. Where  It  Is  to  the  court  perfectly- 
plain  that  one  party  has  overreached  the 
other  and  has  gained  an  unjust  and  unde- 
served advantage  which  it  would  be  inequi- 
table and  unrighteous  to  permit  him  to  en- 
force, we  do  not  believe  that  a  court  of  equity 
should  hesitate  to  interfere,  even  though  the 
victimized  parties  owe  their  predicament 
largely  to  tlieir  own  stupidity  and  careless- 
ni<ss.  It  Is  well  known  that  many  good  people 
and  people  of  average  or  greater  intelligence 
are  sonu-times  duiied  and  misled  by  the  skill, 
clevernoss,  and  artifices  of  those  who  are 
adepts  In  the  matter  of  deceiving  their  fel- 
low men ;  and  courts  should  not  throw  about 
schemers  of  this  kind  a  protection  that  will 
tend  to  encourage  the  practice  of  their  arts. 
Such  people  should  not  find  encouragement 
in  the  thought  that,  by  keeping  their  machi- 
nations within  the  letter  of  the  law,  they  may 
find  sanction  for  their  practices  and  reap 
the  reward  of  their  craftiness.  To  the  vlc^ 
tim  it  is  of  little  import  whether  his  prop- 
erty is  taken  from  him  by  a  bold  and  forcible 
robbery  or  by  an  ingenious  and  unsuspected 
deception.    The  injury  to  him  Is  tb«  8aui«; 
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and  the  evil  effect  of  court  decisions  ■whlcli 
permit  the  wrongdoer  to  enjoy  tlie  frnits  of 
his  chicanery  is  of  no  small  import  when 
viewed  from  the  standpoint  of  public  policy. 
It  Is  not  the  function  of  courts  to  make  con- 
tracts for  parties,  or  to  relieve  them  from  the 
effects  of  bad  bargains.  But  where  the  sim- 
plicity and  credulity  of  people  are  talcen  ad- 
vantage of  by  the  shrewdness,  overreaching 
and  misrepresentation  of  those  with  whom 
they  are  dealing,  and  they  are  thereby  In- 
duced to  unwittingly  something  the  effect 
of  which  they  do  not  intend,  foresee,  or 
comprehend,  and  which,  if  permitted  to 
culminate,  would  be  shocking  to  equity  and 
good  conscience,  we  think  a  court  of  equity 
may  with  propriety  Interpose. 

The  judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  is  remanded,  -with  in- 
structions to  grant  the  relief  prayed  for  In 
appellants'  complaint 

MOUNT,  C.  J.,  and  DUNBAR,  CROW, 
and  FULLERTON,  JJ.,  concur. 


(42  Wash.  64) 

ALLEN    &    GILBERT-RAMAKER    CO.    v. 

CANADIAN  PAC.  RY.  CO. 
(Supreme  Court  of  Washington.    Feb.  28,  lOOG.) 

1.  Carriers  —  Contract  fob  THBOtron  Cab- 
BTAOR  —  Injury  to  Goods  —  Liability  of 

(JONTBACTINO  CaRBIEB. 

A  railroad  company,  which  contracts  to 
transfer  g;oods  to  a  point  beyond  its  own  line, 
is  liable  for  injuries  to  the  goods  without  regard 
to  whether  the  injury  occurs  on  its  own  line 
or  that  of  a  connecting  carrier. 

[Ed.  Note. — For  caxes  in  noint,  see  vol.  9, 
Cent  Dig.  Carriers,  H  7T9-700.] 

2.  Same  — Biix  of  Ladinq  —  Limitation  op 

LlA  BII.ITY. 

In  a  bill  of  lading,  providing  for  the  carry- 
ing of  the  goods  beyond  the  line  of  the  carrier 
'  issuing  the  bill,  a  provision  in  fine  print,  some- 
what obscured  by  the  use  of  stamps,  that  in 
case  of  injury  to  the  goods  only  the  carrier 
having  custody  of  the  goods  at  the  time  of  the 
injury  shall  be  linble,  cannot  be  regarded  as 
part  of  the  contract 

Appeal  from  Superior  Court,  King  CJounty; 
George  E.  Morris,  Judge. 

Action  by  Allen  &  Gilbert-Ramaker  Com- 
pany against  the  Canadian  Pacific  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AlBrmed. 

Norwood  W.  Brockett  and  Thomas  B. 
Hardin,  for  appell.ant  Balliuger,  Ronald 
&  Battle,  for  respondent 


DUNBAR,  J.  The  judgment  appealed  from 
Is  for  $500  and  costs  in  favor  of  the  plaintiff 
and  against  defendant,  for  damages  to  pianos 
shipped  from  New  York  to  Seattle  In  the 
transportation  of  which  defendant  was  an 
Intermediate  carrier.  "The  car  In  which  the 
pianos  were  shipped  was  delivered  to,  and 
accepted  and  sealed  by,  the  New  York,  New 
Haven  &  Hartford  Railroad  Company,  which 
issued  and  delivered  to  Ludwig  &  Co.  Its  bill 


of  lading.  Ludwig  &  Co.,  the  consignors, 
delivered  the  bill  of  lading  of  the  New  York, 
New  Haven  &  Hartford  Railroad  Clompany 
to  the  agent  of  the  defendant,  the  Canadian 
Pacific  Railroad  Company,  and  received  a  new 
bill  of  lading,  or  receipt  from  the  defendant 
The  other  intermediate  companies  were  the 
New  York  Central  &  Hudson  River  Railroad 
Company  and  the  Northern  Pacific  Railway 
Company.  The  end  of  thedefendaut'sllne  was 
at  Sumas  in  Washington.  When  the  car  reach- 
ed there,  It  was  turned  over  to  the  North- 
ern Pacific  Railway  Company,  wldch  carried  it 
to  its  destination  at  Seattle.  The  cause  was 
tried  by  the  court,  a  jury  having  been  waived. 
The  court,  among  other  things,  found,  that 
the  plaintiff  bad  purchased  from  Ludwig 
&  Co.'s  manufactory  In  New  York  the 
pianos  In  question;  that  Ludwig  &  O.  had 
shipped  thsm  to  the  plaintiff  at  Seattle: 
that  the  New  York,  New  Haven  &  Hartford 
Railroad  Company  issued  to  Ludwig  &  Co. 
a  bill  of  lading  for  said  pianos;  that  there- 
upon Ludwig  &  Co.  delivered  the  original 
bill  of  lading  to  the  duly  authorized  agent  of 
the  defendant  In  NeW  York,  who  thereupon 
issued  and  delivered  to  said  Ludwig  &  C!o. 
a  bill  of  lading  upon  which  the  goods  were 
shipped ;  found  that  the  goods  were  damaged 
In  transit  through  the  negligence  of  the  de- 
fendant and  that  the  plaintiff  was  entitled 
to  the  judgment  obtained.  Exceptions  were 
taken  to  the  findings  of  fact,  but  an  examina- 
tion of  the  record  convinces  us  that  they 
were  justified. 

The  only  question  which  It  is  necessary  to 
discuss  In  this  case  Is  a  legal  one,  viz.,  what 
is  the  responsibility  of  the  defendant  com- 
pany where  goods  were  shipped  under  the 
circumstances  under  which  these  goods  were 
shipped,  the  goods  passing  over  the  lines  of 
different  companies  and  being  Injured  In 
transit?  The  court  in  this  case  found  that 
it  was  not  possible  to  determine  on  what 
particular  line  the  damage  occurred.  We 
will  consider  the  case  as  though  the  defend- 
ant here  were  the  original  company  to  which 
the  goods  were  consigned,  which  It  made  It- 
self, we  think,  by  Issuing  the  bill  of  lading 
or  receipt,  which  stands  for  the  contract  be- 
tween the  shipper  and  the  common  carrier. 
Was  the  defendant  responsible  to  the  shippers 
for  damages  done  to  their  goods  beyond  the 
termination  of  its  own  lines?  It  may  be  con- 
ceded, we  think,  that  a  carrier  is  under  no 
common-law  obligation  to  transport  goods  be- 
yond  its  own  line,  and  It  may  also  be  con- 
ceded that  It  cannot  exempt  itself  from  lia- 
bility for  its  own  negligence  on  its  own  line. 
The  contention  of  the  appellant  here  is  two- 
fold: (1)  That  the  carrier  did  not  assume  to 
ship  the  goods  l>eyond  its  own  lines,  and  (2) 
that  It  did  by  express  stipulation  exempt 
Itself  from  liability;  while  the  contention  of 
the  respondent  is  that  the  case  at  bar  is  one 
where  by  special  contract  the  defendant  as- 
sumed the  duty  of  transporting  the  pianos 
from  New  York  to  Seattle,  and  that  having 


Digitized  by 


Google 


Wash.)    Allen  a  oilbebt-ramakeb  co.  t.  Canadian  pac.  bt.  go. 


621 


done  80,  by  mere  provisions  inserted  In  Its 
receipt  or  bill  of  lading  It  cannot  limit  Its 
«ouinion-law  liability  to  a  particular  part 
of  such  through  route ;  that  when,  by  special 
contract,  it  un^lertnkes  to  transport  freight 
throughout  the  whole  route  to  points  beyond 
its  own  line,  Ihe  law  for  the  time  being  makes 
the  whole  Due  Its  line,  and  Imposes  upon  It 
the  duty  of  transporting  Its  freight  to  Its 
destination:  that  other  connecting  carriers 
for  the  purpose  of  that  transportation  be- 
come Its  agents,  and  that  It  cannot  limit  its 
common  law  liability  to  any  particular  por- 
tion or  link  of  that  through  line. 

On  tills  subject  of  responsibility  of  trans- 
portation companies,  there  is  a  wilderness 
of  conflicting  authority,  some  courts  holding 
that.  In  the  absence  of  a  special  contract.  It 
will  not  be  presumed  that  the  carrier  at- 
tempts to  deliver  the  goods  beyond  the  ter- 
minus of  Its  own  line;  others  that  the  fact 
of  the  acceptance  of  the  goods  by  the  carrier 
and  the  Issuance  of  a  receipt  or  bill  of  lading 
Implies  a  contract  to  safely  deliver  to  desti- 
nation mentioned  In  the  bill  of  lading.  This 
Is  the  universal  rule  In  England,  and  was 
laid  down  in  the  celebrated  case  of  Muschamp 
V.  Lancaster,  etc.,  Ry.  Co.,  8  Meeson  &  Wels- 
by,  421,  and  has  been  adhered  to  uniformly 
by  the  English  courts  ever  since.  In  that 
case  a  parcel  was  delivered  at  Lancaster,  to 
the  Ijineaster  and  Preston  Junction  Railway 
Company,  directed  to  a  person  at  a  place  In 
Derbyshire.  The  Lancaster  &  Preston  Junction 
Railway  Company  was  known  to  be  proprietor 
of  the  line  only  as  far  as  Preston,  where  the 
railway  united  with  the  North  Union  line, 
and  that  afterwards  with  another,  and  so 
on  Into  Derbyshire.  The  parcel  having  been 
lost  after  It  was  forwarded  from  Preston, 
It  was  held  that  the  r^ncaster  &  Preston  Rail- 
way Company  was  liable  for  Its  loss.  In  speak- 
ing of  the  Instruction  that  bad  been  made  by 
the  lower  court,  and  which  was  the  alleged 
orror  In  the  case,  via.,  that  the  Jury  might 
Infer  the  contract  to  deliver  at  the  end  of 
the  route,  that  the  goods  had  been  received 
and  a  receipt  given  therefor.  Lord  Ablnger 
said:  "I  hardly  think  they  would  be  likely 
to  Infer  so  elaborate  a  contract  as  that  which 
the  dcierdants'  counsel  suggest,  namely,  that 
as  the  line  of  the  defendants'  railway  termin- 
ates at  Preston,  It  Is  to  be  presumed  that  the 
plaintiff,  who  Intrusted  the  goods  to  them, 
made  It  part  of  bis  bargain  that  they  should 
employ  for  him  a  fresh  agent  both  at  that 
place  and  at  every  subsequent  change  of 
railway  or  conveyance,  and  on  each  shifting 
of  the  goods  give  such  a  document  to  the  new 
agent  as  should  render  ihlm  responsible. 
•  •  •  Besides,  the  carriage  money  being 
In  this  case  one  undivided  sum,  rather  sup- 
ports the  inference,  that  although  these  car- 
riers carry  only  a  certain  distance  with  their 
own  vehicles,  they  make  subordinate  con- 
tracts with  the  other  carriers,  and  are  part- 
ners lnt«r  se  as  to  the  carriage  money;  a  fact 
of   which   the  owner  of  the  goods  could 


know  nothing,  as  he  only  pays  the  one  en- 
tire sum  at  the  end  of  the  Journey.  •  •  • 
It  Is  better  that  those  who  undertake  the 
carriage  of  parcels,  for  their  mutual  bene- 
fit, should  arrange  matters  of  this  kind  inter 
se,  and  should  be  taken  each  to  have  made 
the  others  their  agents  to  carry  forward." 

It  Is  asserted  by  the  appellant  in  its  re- 
ply brief  that  the  cases  cited  by  the  respond- 
ent do  not  sustain  the  contention  made  by  the 
respondent  that,  while  the  carrier  owes  no 
duty  to  the  shipper  to  carry  goods  marked 
to  a  destination  beyond  its  own  line,  yet 
when  it  does  so  undertake,  It  is  prohibited 
by  law  from  stipulating  in  Its  contract  that 
it  shall  be  liable  only  for  Its  own  negligence. 
An  examination  of  these  cases  assures  us, 
however,  that  while  many  of  them  are  de- 
cided on  the  particular  facts  in  the  case, 
many  of  them  do  In  principle  sustain  re- 
spondent's contention,  and  announce  their 
adherence  to  the  rule  laid  down  in  Mns- 
cbamp's  Case;  and  many  more  are  cited  by 
Hutchinson  on  Carriers,  pp.  168,  169.  So 
that  It  will  not  be  necessary  to  reproduce 
them  here.  That  author  also  states  tha^ 
upon  the  question  of  the  Justice  and  policy 
of  this  rule,  the  American  courts  are  divid- 
ed; that  a  number  of  them  have  emphatically 
approved  and  adopted  It,  while  In  a  major- 
ity of  the  states  the  rule  has  been  denied. 
But  It  seems  to  ns,  as  a  matter  of  first  Im- 
pression, that  the  rule  Is  &  wise  and  equit- 
able one  and  necessary  for  the  protection 
of  rights,  without  depriving  the  carrier  of 
any  rights  or  of  any  legitimate  defense. 
If  it  should  be  held  that  the  shipper  could 
recover  only  against  the  carrier  on  whose 
line  the  damage  was  actually  done.  It  can 
readily  be  seen  that  In  many  instances  he 
would  be  deprived  of  his  remedy  altogether; 
for,  as  Is  found  by  the  court  in  this  case, 
In  a  majority  of  cases  it  would  probably 
be  impossible  for  him  to  establish  the  time 
at  which  the  damage  complained  of  was 
engendered.  It  would  also  be  Impracticable 
for  him  to  make  special  contracts  with  all 
the  difterent  transportation  lines.  These 
companies  enter  into  these  traffic  arradge- 
ments  with  each  other  for  their  mutual  bene- 
fit, and  may  enter  Into  them  with  agree- 
ments as  to  the  protection  of  their  separate 
Interests  by  Inspection,  surveillance,  or  other- 
wise, while  surveillance  or  care  of  the  goods 
by  the  owner  would  be  Impossible. 

Some  of  the  difficulties  besetting  the  con- 
tention of  nonresponslbllity  are  noticed  by 
the  Supreme  Court  of  New  Hampshire,  In 
Lock  Company  v.  Railroad  Company,  48  N. 
H.  339,  2  Am.  Rep.  242,  where  all  the  lead- 
ing authorities  are  collated  and  reviewed. 
Among  other  things.  It  Is  said:  "The  use 
of  steam  In  carrying  goods  and  passengers 
has  produced  a  great  revolution  In  the  whole 
business.  The  amount  and  Importance  of 
It  have  of  late  vastly  Increased  and  are 
every  day  Increasing.  The  large  business 
between  different  parts  of  the  country  Is 
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done,  as  In  this  case,  by  parties  who  are 
associated  In  long  continuous  lines,  re- 
ceiving one  fare  through  and  dividing  It 
among  themselves  by  mutual  agreement. 
They  act  together  for  all  practical  purposes 
so  far  as  their  own  interests  are  concern- 
ed as  one  united  and  joint  association.'  In 
managing  and  controlling  the  business  on 
their  lines  they  have  all  the  advantages 
that  could  be  derived  from  a  legal  partner- 
ship. They  make  such  an  arrangement 
among  themselves  as  they  see  fit  for  shar- 
ing the  losses,  as  they  do  the  profits  that 
happen  in  any  part  of  their  route.  If  by 
their  agreement  each  party  to  the  connect- 
ed line  is  to  make  good  the  losses  that  hap- 
pen in  his  part  of  the  route,  the  assoclntetl 
carriers,  and  not  the  owner  of  the  goods, 
have  the  means  of  ascertaining  where  the 
losses  have  happened.  And  if  this  cannot 
be  known,  there  is  nothing  unreasonable 
or  Inconvenient  in  their  sharing  the  loss, 
as  In  case  of  a  legal  partnership,,  in  propor- 
tion to  their  respective  Interests  in  the  whole 
route.  They  undertake  the  business  of  com- 
mon carriers,  and  must  be  understood  to  as- 
sume the  legal  liabilities  of  that  business. 
They  transact  the  business  under  a  change  of 
circumstances;  but  the  principles  and  the 
general  policy  of  the  common  law,  which,  as 
an  elementary  maxim,  holds  the  common  car- 
rier liable  for  all  accidental  losses,  must 
be  applied  to  these  new  methods  of  transact- 
ing the  same  business;  and  there  Is  certainly 
nothing  In  the  present  condition  of  the  busi- 
ness which  calls  for  any  relaxation  of  the 
old  rule.  The  great  value  of  commodities 
transported  over  these  connected  lines;  the 
Increased  risk  of  loss  and  damage  from  the 
Immense  distances  over  which  they  carry 
goods;  the  fact  that  where  goods  are  once 
entrusted  to  carriers  on  these  long  routes 
they  are  placed  beyond  the  control  and  super- 
vision of  the  owner  are  cogent  reasons  for 
holding  those  who  associate  in  these  con- 
nected lines,  to  a  rule  that  shall  give  effect- 
ual and  convenient  remedy  to  the  owner, 
whose  goods  have  been  lost  or  damaged  In 
any  part  of  the  line.  Any  rule  which  should 
have  the  effect  to  defeat  or  embarrass  the 
owner's  remedy,  would  be  In  direct  con- 
flict with  the  principles  and  whole  policy 
of  the  common  law."  And  much  more  to 
the  same  effect  Is  said  by  this  court  In 
fact.  It  seems  to  us  that  to  deny  this  right 
to  the  shipper  would  be  equivalent  to  a  denial 
of  justice  at  the  hands  of  the  law.  The 
money  Is  paid  in  one  lump  sum.  The  equit- 
able distribution  of  this  money  is  not  with- 
in the  province  of  the  shipper.  He  has  no 
way  of  ascertaining  what  the  contract  Is 
between  the  different  connecting  lines  in 
relation  to  their  recompense  or  responsibility, 
and  if  his  goods  are  lost  or  damaged  be  Is 
relegated  to  a  search  across  the  continent  to 
obtain  Information  as  to  tlie  responsibility 
of  the  different  carriers  for  the  damage,  in- 
formation which  In  many,  cases  would  be 


entirely  unavailable.  He  has  no  way  of  ac- 
companying the  goods  to  look  after  them 
himself;  probably  would  not  be  allowed  to  do 
so,  under  the  transportation  rules  of  the 
different  companies,  If  he  were  so  inclined. 
He  deals  with  one  company,'  which  accepts 
his  goods,  receipts  him  for  the  same,  and  con- 
tracts to  carry  them  to  their  destination; 
and  any  rule  which  would  throw  upon  him 
the  difficulties  we  have  suggested  would  be 
unnecessary  and  inequitable. 

It  is  contended,  however,  by  the  appellant 
that  there  is  a  special  contract  in  this  case, 
by  which  the  defendant  has  exempted  itselt 
from  liability;  that  by  the  bill  of  lading  it- 
self it  is  stipulated,  "in  case  of  any  loss,, 
detriment,  or  damage  dope  to  or  sustained  by 
any  of  the  property  herein  receipted  for 
during  such  transportation,  whereby  any  le- 
gal liability  or  responsibility  shall  or  may  be 
incurred,  that  the  company  alone  shall  be 
held  answerable  therefor  In  whose  custody 
the  same  may  be  at  the  time  of  the  happen- 
ing of  such  loss,  detriment,  or  damage." 
Even  conceding,  without  deciding,  that  these 
conditions  are  reasonable  and  could  be  en- 
forced If  agreed  to,  they  are  In  very  fine  type, 
almost  impossible  for  any  one  not  accustom- 
ed to  them  to  read,  and  frequently,  as  in 
this  case,  made  more  Illegible  by  the  use  of 
stamps  which  cover  large  parts  of  the  print- 
ed matter:  and  without  deciding  whether  or 
not  the  shipper,  having  made  the  other  con- 
necting shippers  his  agents  In  handling  the 
goods  which  he  started,  wonld  be  boimd  by 
the  action  of  such  agents,  and  could  not 
therefore,  escape  the  common  law  liability 
wliicb  attaches  to  carriers,  we  think  that  this 
and  similar  expressions  or  announcements  in 
bills  of  lading  and  receipts,  etc.,  can  in  ao 
vrUe  be  said  to  be  contracts  which  bind  par- 
ties to  business  transactions.  Many  of  the 
cases,  which  take  the  view  that  carriers 
under  the  circumstances  of  this  case  can  ex- 
empt themselves  from  liability  by  contracts, 
hold  that  such  statements  made  by  the  ship- 
per do  not  constitute  a  contract;  especially 
statements  made  on  bills  of  lading  that  are 
frequently  not  handed  to  the  shipper  until 
the  transaction  is  completed  as  far  as  be 
is  concerned  and  the  goods  shipped.  In  lay- 
ing down  the  text,  on  page  642,  6  Am.  &  Eng 
Enc.  Law  (2d  Ed.)  the  author  says:  "It  is 
therefore  of  no  effect  where  it  is  brought  to 
the  knowledge  of  the  shipper  after  the  goods 
have  been  shipped  and  it  is  too  late  for  him 
to  recede  as  where  It  Is  contained  In  a  bill 
of  lading  handed  to  the  shipper  after  the 
goods  have  left." 

There  is  by  some  courts  held  to  be  a  dis- 
tinction between  the  right  of  a  carrier  to  ex- 
empt ItFclf  from  liability  beyond  the  line  of 
Its  road  absolutely,  and  the  right  to  an  ex- 
emption from  its  negligence.  On  page  643, 
Enc.  supra,  It  Is  said:  "Where  the  carrier 
undertakes,  either  expressly,  or,  as  is  the  rule 
in  some  jurisdictions.  Impliedly  by  acceptlng- 
the  goods  marked  to  a  point  beyond  Its  Ilue^ 
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to  carry  tlie  goods  over  the  entire  route  al- 
tbongb  the  point  of  destination  is  beyond  tlie 
terminus  of  Its  line,  it  is  said  that  it  cannot 
<»ntract  for  an  absolute  exemption  from  lia- 
bility for  losses  not  occurring  on  its  own  line; 
that  In  such  a  case  it  can  only  limit  its  com- 
mon-law  liability  as  insurer,  and  remains  lia- 
ble for  any  loss  caused  by  negligence,  even 
-on  a  connecting  line."  It  would  seem  to  us 
tbat  there  might  be  some  reason  in  this  dis- 
tinction. Supporting  this  view  is  cited  Oal- 
veston,  etc.,  R.  Co.  v.  Allison,  59  Tex.  193; 
HaUiday  v.  St  Louis,  etc.,  R.  Co.,  74  Mo.  159, 
41  Am.  Rep.  309;  Cincinnati,  etc.,  R.  Co.  v. 
Pontius,  19  Ohio  St  221,  2  Am.  Rep.  391; 
Condict  V.  Grand  Trunk  R.  Co.,  54  N.  Y.  500, 
and  several  cases  from  the  Dominion  of  Can- 
ada. 

On  the  whole  case,  we  think  no  error  was 
committed  by  the  lower  court,  and  the  Judg- 
ment is  affirmed. 

MOUNT,  a  X,  and  ROOT,  CROW,  FUL- 
LERTON,  and  HADLEY,  JJ.,  concur. 


(42  Waah.  77) 

CREECH  et  al.  v.  CITY  OP  ABERDEEN. 

(Supreme  Court  of  Washington.    March  1, 
1906.) 

1.  Appeal— Notice  pp  Appeal— Entbt—Sup- 

PICIENCY. 

Under  Ballinger's  Ann.  Codes  &  St.  J! 
6503,  providing  tbat  a  party  may  give  a  notice 
of  appeal  in  open  court,  and  that  thereupon 
the  judge'  shall  direct  tlie  clerk  to  make  an 
entry  of  such  notice  in  the  journal  of  the  court 
and  section  4722,  providing  for  the  keeping 
of  an  "order  ixrok  or  journal"  in  which  the 
clerk  shall  record  the  daily  proceedings  of  the 
court  and  enter  all  verdicts,  orders,  judgments, 
and  decisions,  the  fact  tbat  a  notice  of  appeal 
given  in  open  court  was  entered  in  the  "minute 
book,"  instead  of  the  journal,  does  not  render 
the  notice  defective,  or  require  dismissal  of  the 
appeal. 

2.  Same— Time  for  Notice. 

Ballinger's  Ann.  Codes  &  St.  §  6303.  provid- 
es that  a  party  may  give  a  notice  of  appeal  in 
open  court  when  the  judgment  or  order  appeal- 
ed from  is  rendered  or  made.  It  is  elsewhere 
provided  that  upon  the  return  of  the  verdict, 
the  judgment  may  be  at  once  entered  thereon, 
execution  to  be  held  in  aljeyance  on  a  motion 
for  a  new  trial  until  the  disposition  of  that  mo- 
tion. A  judgment  was  signed  and  entered  while 
a  motion  for  a  new  trial  was  pending.  Held, 
that  a  notice  of  appeal,  made  in  open  court  at 
the  time  of  the  motion  for  a  new  trial  was  de- 
nied, was  a  sufiScient  compliance  with  the  stat- 
ute, inasmuch  as  the  judgment  was  not  effective 
until  the  motion  was  denied. 

Appeal  from  Superior  Court,  Cbeballs 
'County;  Mason  Irwin,  Judge. 

Action  by  F.  E  Creech  and  others  against 
the  city  of  Aberdeen.  iVom  a  Judgment  for 
plaintiffs,  defendant  appeals.  On  motion  to 
dismiss.    Motion  denied. 

Ben  Shecks,  for  appellant.  W.  H.  Abel 
and  John  C.  Hogan,  for  respondents. 

ROOT,  J.  This  cause  was  tried  below 
before  the  court  and  a  Jury,  and  resulted  in 
«  verdict  favorable  to  respondents.    This  ver- 


dict was  filed  October  14,  1905.  On  October 
16th  appellant  filed  and  served  a  motion  for 
a  new  trial.  On  October  19th  a  Judgment 
was  signed  by  the  Judge,  and  entered.  On 
October  20th  notice  of  the  taking  of  the  Judg- 
ment was  served  and  filed.  On  October  23d 
the  motion  for  new  trial  was  by  the  court 
denied.  At  the  time  of  fhis  ruling,  the  ap- 
pellant In  open  court,  gave  notice  of  appeal 
to  this  court  The  minutes  of  the  court  for 
that  day  show  the  following  entry:  "5931. 
F.  R  Creech  et  al.  v.  City  of  Aberdeen.  Or- 
der denying  motion  for  new  trial  signed, 
whereupon  defendant  gave  notice,  by  an- 
nouncement in  open  court  of  appeal  to  the 
Supreme  Court  of  Washlbgton.  •  •  » 
E.  A.  Philbrlck,  Clerk."  The  respondents 
move  to  dismiss  this  appeal,  assigning  as 
reasons,  that  the  order  attempted  to  be  ap- 
pealed from  is  not  appealable,  and  that  no~ 
proper  notice  of  appeal  was  given.  They 
urge  In  support  of  their  motion  the  follow- 
ing points :  (1)  That  the  recording  of  appel- 
lant's announcement  of  appeal  in  the  minute 
book  by  the  clerk,  Instead  of  in  the  court's 
Journal,  was  ineffectual  to  perfect  an  appeal; 
(2)  that  the  order  denying  a  new  trial  was 
'  not  an  appealable  order,  and  that  the  at- 
tempted appeal  from  it  was  a  nullity;  (3) 
"that  the  announcement  in  open  court  of  an 
appeal  from  the  order  denying  new  trial,  made 
at  the  time  of  the  entry  of  such  order,  was 
Ineffectual  as  an  appeal  from  the  Judgment 
entered  some  four  .days  previously." 

Section  bM3,  Ballinger's  Ann.  Codes  &  bt, 
provides  that  a  party  may  give  a  notice  of 
appeal  in  open  court,  and  "thereupon  the 
court  or  Judge  shall  direct  the  clerk  to  make 
an  entry  of  such  notice  in  the  Journal  of  the 
court"  Section  4722  provides  for  the  keep- 
ing of  an  "order  book  or  Journal,"  in  which 
the  clerk  shall  record  the  "daily  proceedings 
of  the  court;  enter  all  verdicts,  orders,  Judg- 
ments and  decisions."  The  fact  tbat  the 
clerk  entered  in  the  minute  book,  Instead  of 
the  Journal,  appellant's  announcement  of  its 
intention  to  appeal  should  not  be  permitted 
to  defeat  the  appeal.  If  the  minute  book  is 
not  in  contemplation  of  law,  the  same  as  the 
Journal  provided  for  by  the  statute,  then  the 
action  of  the  clerk  in  entering  this  announce- 
ment in  the  minute  book  Instead  of  the  Jour- 
nal was  an  error  on  his  part,  and  one  for 
which  we  do  not  think  appellant  should  be 
held  responsible,  especially  as  we  are  unable 
to  perceive  that  respondents  have  been  in  any 
way  prejudiced  thereby. 

The  second  and  third  points  argued  cannot 
be  maintained.  The  statute,  as  aforesaid, 
provides  tbat  a  notice  of  appeal  may  be  given 
In  open  court  at  the  time  when  such  Judg- 
ment or  order  Is  rendered  or  made.  Sub- 
sequent to  the  enactment  of  this  statute,  the 
Legislature  provided  by  statute  that,  upon 
the  return  and  filing  of  the  verdict  of  a  Jury, 
a  Judgment  might  be  at  once  entered  there- 
upon, by  the  clerk  of  court  execution  to  be 
held  in  abeyance  In  case  of  the  interposition  of 
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a  motion  for  a  new  trial,  until  the  disposition 
of  said  motion.  According  to  the  record  before 
ns,  It  appears  tbat  the  Judgment  In  this  case 
was  signed  and  entered  by  the  court  while  the 
motion  for  new  trial  was  pending  undetermin- 
ed. Our  attention  Is  not  called  to  any  statute 
providing  for 'such  a  practice.  The  motion  for 
new  trial  was  served  and  filed  within  time.  As 
to  whether  the  Judgment  should  remain  ef- 
fective depended  upon  the  action  of  the  court 
with  reference  to  said  motion.  The  Judg- 
ment could  become  absolute,  only  upon  the 
denial  by  the  court  of  the  motion  for  a  new 
trial.  Keeping  in  mind  the  purposes  to  be 
served  by  the  various- provisions  of  the  stat- 
utes referred  to,  we  can  see  no  reason  why 
the  giving  of  a  notice  of  appeal  orally  in 
open  court,  at  the  time  of  the  denial  of  the 
motion  for  a  new  trial,  should  not  be  deemed 
a  substantial  compliance  with  the  require- 
ments of  the  statute.  It  could  occasion  no  de- 
lay, because  the  appellant  would  have  a 
conMderable  period  of  time  thereafter  within 
which  to  take  appeal  by  giving  written  no- 
tice. It  would  cause  no  confusion  or  misap- 
prehension, nor  in  any  way  Impair  the  rights 
of  the  respondents.  Unless  we  should  hold 
in  this  manner,  It  would  be  Incumbent  upon 
ns  to  hold  that  the  statute  permitting  the  en- 
try of  Judgment  upon  the  filing  of  the  verdict 
had  practically  the  effect  of  repealing  the 
statute  authorizing  the  giving  of  oral  notice 
of  appeal  In  open  court,  as  the  defeated  par- 
ty, on  the  entry  of  verdict  and  Judgment  Im- 
mediately thereupon,  could  not  at  that  time 
Interpose  such  oral  notice  of  appeal  without 
seeming  to  waive  bis  right  to  a  motion  for 
a  new  trial,  which  might  be,  and  often  is,  a 
valuable  right. 
The  motion  to  dismiss  the  appeal  is  denied. 

MOUNT,    C.    J.,    and    CROW,   DUNBAR. 
PULLERTON,  and  HADLEY,  JJ.,  concur. 


(42  Wash.  74) 

IMESON  et  al.  ▼.  TACOMA  RT.  &  POW- 
ER CO. 

(Supreme  Coiut  of  Wasbiogton.     March  1, 
1906.) 

ELECTRicrrr  —  Fibes  Capseo   bt  Fallen 
Wire— Evidence— Sufficiency. 

In  an  action  against  a  street  railway  com- 
pany for  the  destruction  of  a  building  by  a  fire 
alleged  to  have  been  caused  by  the  falling  of  de- 
fendant's trolley  wire,  evidence  held  insuffi- 
cient to  require  submission  to  the  jury  of  the 
question  whether  the  fire  originated  as  plaintiff 
claimed. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   Thad  Huston,  Judge. 

Action  by  Joseph  Imeson  and  others 
against  the  Tacoma  Railway  &  Power  Com- 
pany. From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

John  B.  Van  Dyke,  for  appellants.  B.  S. 
Gfosscup,  A.  G.  Avery,  J.  F.  Fitch,  and 
Sample  J.  Pritcbard,  for  respondent 


FULLBRTON,  J.  In  1904,  the  appellant 
Imeson  owned  and  operated  4  shingle  mill 
at  Midland,  In  Pierce  county.  The  respond- 
ent, at  the  same  time,  owned  and  operated 
an  electric  railway,  the  main  line  of  which 
passed  through  Midland  some  100  feet  north 
of  the  appellant's  mill.  From  this  main  line 
a  spur  bad  been  constmcted  over  to  a  point 
some  10  feet  east  of  the  northeast  comer  of 
the  mill.  The  railway  of  the  respondent,  to- 
gether with  this  spur,  was  equipped  in  the 
manner  electric  railways  are  usually  equip- 
ped, and  bad  a  trolley  wire  suspended  over  its 
tracks  to  carry  the  electric  current  which 
furnished  the  motive  power.  The  mill  was 
burned  on  the  night  of  June  2.  1904.  It  was 
Imeson's  conception  tbat  the  fire  was  caused 
by  the  falling  of  the  trolley  wire  which  had 
been  suspended  over  the  spur  track,  and,  in 
making  bis  claim  to  the  insurance  company  In 
which  he  had  the  property  insured,  he  gave 
this  as  his  belief  as  to  the  origin  of  the  fire. 
On  paying  the  loss,  the  Insurance  company 
took  a  subrogation  receipt,  and  this  action  Is 
prosecuted  by  Imeson  and  the  Insurance  com- 
pany Jointly  to  recover  the  loss  suffered.  The 
case  was  tried  below  without  a  Jury,  and 
ended  In  a  Judgment  of  nonstiit  at  the  conclu- 
sion of  the  plaintiffs'  case.  This  appeal  is 
from  that  Judgment. 

Two  questions  are  presented  by  the  record, 
namely,  did  the  falling  of  the  troKey  wire 
start  the  fire,  and  If  so,  did  It  fall  becanse  of 
the  negligence  of  the  respondent?  The  conclu- 
sion we  have  reached  on  the  first  question 
makes  It  unnecessary  to  investigate  the  sec- 
ond. That  the  fire  was  not  started  by  the 
trolley  wire,  it  seems  to  us  is  a  necessary  de- 
duction from  Imeson's  testimony  He  was 
acting  as  watchman  on  the  night  of  the  fire. 
He  testifies  that  shortly  before  10  o'clock  of 
that  night  he,  in  company  with  two  other 
men,  made  the  rounds  of  the  mill,  and  return- 
ed to  his  cabin  which  was  some  80  feet  dis- 
tant northerly  from  the  mill;  that  the  men 
then  went  to  their  homes,  while  be  went  In- 
to bis  cabin;  that  about  20  minutes  later 
he  stepped  out  of  bis  cabin  to  take  another 
look,  and  had  advanced  some  20  feet  towards 
the  mill  when  fie  discovered  a  fire  near  Its 
northeast  comer.  The  blaze,  he  says,  was 
about  three  feet  high,  was  burning  in  highly 
Inflammable  material,  and  had  evidently  just 
started;  that  he  went  at  once  to  the  back  of 
the  mill  for  the  purpose  of  starting  the 
pumps,  and  in  doing  so  crossed  the  spur  'track 
directly  In  front  of  the  mill  and  at  a  place- 
where  the  trolley  wire  was  afterwards  fonnd 
on  the  ground.  He  did  not  see  the  trolley 
wire.  It  was  discovered  lying  across  the  path- 
be  took  some  minutes  later  by  other  persons 
who  came  to  the  fire,  who  described  It  as 
writhing  and  twisting  on  the  ground,  burning 
everything  with  which  It  came  in  contact 
and  making  a  crackling  noise  not  unlike  the 
sound  of  firecrackers;  in  fact  It  appeared 
so  dangerous  that  it  was  considered  unsafe 
even  to  throw  a  stream  of  water  on  the  fire- 
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nntll  tt  was  gotten  out  of  the  way.  It  hardly 
seems  possible  that  Imeson  conld  have  passed 
over  the  wire  and  not  have  noticed  it,  in  fact 
be  admits  as  much  himself,  yet  be  must  have 
passed  over  It  If  It  was  down  at  that  time. 
On  the  other  band,  if  It  was  not  down  at 
that  time  It  could  not  have  been  the  origin  of 
the  Are.  The  fact  that  he  did  not  discover  it 
has,  to  our  mind,  almost  the  force  of  pos- 
itive evidence  that  It  was  not  down,  and  could 
not  for  that  reason  have  been  the  origin  of 
the  fire. 

The  evidence  supporting  the  appellants' 
view,  moreover,  is  wholly  circumstantial.  It 
rests  chiefly  on  the  fact  that  the  wire  was 
discovered  to  be  down  so  soon  after  the  fire 
started,  and  evidence  tending  to  show  that  it 
bad  been  insecurely  fastened  In  place  origi- 
nally, and  had  been  recently  subjected  to 
severe  strains.  This  would  have  been  more 
potent  bad  it  been  shown  that  there  was  no 
other  source  from  which  the  fire  could  have 
originated.  But  this  was  a  steam  mill  hav- 
ing its  furnaces  and  engines  in  the  mill  prop- 
er, and  on  that  day  the  furnaces  had  been 
fired  for  some  special  purpose,,  although  the 
mill  seems  not  to  have  been  in  active  opera- 
tion. Thereafter,  without  specially  reviewing 
the  evidence,  we  are  of  the  opinion  that  it 
was  Insuflacient  to  make  a  prima  facie  case 
against  the  respondent.  It  was  incumbent  on 
the  appellants  to  prove  their  case  with  rea- 
sonable certainty,  and  it  was  not  doing  this 
to  show  a  cause  from  which  the  fire  might 
have  originated,  without  showing  further  that 
It  conld  have  originated  from  no  other  cause, 
or  that  it  was  more  probable  that  It  originat- 
ed from  the  cause  shown,  than  from  any 
other. 

The  Judgment  Is  affirmed. 

MOUNT,  C.  X,  and  HADLEY,  ROOT, 
CROW,  and  DUNBAR,  JJ.,  concur. 


(42  Wash.  lU) 

BLAKE  V.  YOUNT  et  al. 

(Supreme  Court  of  Washington.    March  2, 
190C.) 

UsuBY— Notes— iNTEnEST. 

A  note  for  $1,000.  which  stipulates  for  in- 
terest at  the  rate  of  10  per  cent,  per  annum  from 
date  until  paid,  and,  if  It  is  not  paid  wlien  due. 
the  interest  to  be  added  to  the  principal  and 
the  whole  sum  to  l)ear  interest  thereafter  at  the 
rate  of  .12  per  cent,  per  annum,  is  not  usurious 
wider  Ballinger's  Ann.  Codes  &  St.  §  3009,  which 
provides  that  interest  not  exceeding  12  per  cent, 
per  annum  shall  be  legal,  though  after  the  ex- 
piration of  the  year  the  interest  will  be  at  12 
per  cent,  on  the  loan  and  on  the  accrued  in- 
terest, if  not  paid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Usury,  J|  101-106.] 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty;  W.  T.  Warren,  Judge. 
Action  by  J.  W.  Blaise  against  B.  H.  Yount 
84  P.— 40 


and  others.    From  a  Judgm«it  for  plaintiff, 
defendants  appeal.    Affirmed. 

Routhe  &  Maxwell,  H.  J.  HIbscbman,  and 
H.  N.  Martin,  for  appellants.  J.  T.  Mulligan 
and  H.  A.  P.  Myers,  for  respondent 

DUNBAR,  J.  This  was  an  action  on  a 
promissory  note  secured  by  a  real  estate 
mortgage.  Tbe  defense  is  (1)  that  the  note 
was  usurious;  (2)  that  the  court  erred  In 
not  finding  sufficient  payment  Tbe  es- 
sential part  of  tbe  note  Is  as  follows: 
"$1,000.00.  Wilbur,  Wash.,  March  25.  1899. 
For  value  received,  one  year  after  date,  I 
promise  to  pay  at  Wilbur,  Wash.,  to  the  order 
of  Isaac  B.  Armstrong,  one  thousand  dollars 
in  gold  coin  of  the  United  States  of  America 
of  tbe  present  standard  value,  with  interest 
thereon  at  tbe  rate  of  10  per  cent,  per  an- 
niun  from  date  until  paid.  If  not  paid  when 
due  the  Interest  to  be  added  to  and  become 
a  part  of  the  principal,  and  tbe  whole  sum  of 
both  principal  and  interest  to  bear  Interest 
thereafter  at  12  per  cent,  per  annum."  Sec- 
tion 3G69,  1  Ballinger's  Ann.  Codes  &  St,  pro- 
vides.: "Any  rate  of  Interest  not  exceeding 
twelve  per  centum  per  annum  agreed  to  in 
writing  by  the  parties  to  the  contract,  shall 
be  legal,  and  no  person  shall  directly  or  in- 
directly take  or  receive  in  money,  goods  or 
thing  in  action,  or  in  any  other  way,'  any 
greater  interest,  sum  or  value  for  the  loan 
or  forbearance  of  any  money,  goods  or  thing 
in  action  than  twelve  per  centum  per  annum." 
And  subsequent  sections  provide  tbe  penalty. 
We  do  not  think  that  the  appellants'  conten- 
tion that  this  loan  was  usurious  can  be 
sustained. 

Nor  is  bis  contention  sustained  by  the 
cases  cited.  In  tbe  case  of  Brown  v.  Crow 
(Tex.  Civ.  App.)  29  S.  W.  C53,  upon  which 
appellants  strongly  rely,  tbe  note  in  question 
was  as  follows:  "$200.00.  Austin,  Texas, 
September  12,  1892.  Four  months  after  date 
for  value  received,  I,  we,  or  either  of  us 
promise  to  pay  Osceola  Archer,  or -order,  In 
Austin  City,  Texas,  at  bis  law  office,  tbe  sum 
of  $200.00,  with  interest  thereon  from  date 
until  paid  at  the  rate  of  ten  per  cent,  per  an- 
num, interest  to  be  paid  semiannually,  and 
in  default  thereof  the  same  shall  become 
principal  and  bear  tbe  same  rate  of  interest" 
etc.  Under  the  Texas  statute,  10  per  cent, 
was  tbe  maximum  rate  of  interest  allowed; 
and  it  will  readily  be  seen  that,  under  tbe 
conditions  of  tbe  note  in  that  case,  tbe  whole 
amount  of  interest  for  a  year  would  have 
been  $20.50  Instead  of  $20,  which  was  the 
largest  amount  which  tbe  law  would  permit 
on  the  sum  of  $200,  and,  was  plainly  ob- 
noxious to  tbe  statute.  But  in  this  case  the 
Interest  Is  not  to  be  paid  until  tbe  end  of 
tbe  year,  and  when  so  paid  would  fall  short 
of  the  maximum  amount,  $20.  It.  is  true 
that,  after  tbe  expiration  of  tbe  year,  the 
interest  would  be  at  the  rate  of  12  per  cent 
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on  the  $1,000  loaned,  and  on  the  accrued  in- 
terest of  $100,  or  the  legal  rate  of  interest  on 
$1,100.  But  the  extra  $100  would  belong  at 
the  maturity  of  the  note  to  the  lender,  and 
not  to  the  borrower;  tbat  amount  he  has 
legally  earned,  and  we  see  no  reason  why 
he  should  not  hare  the  benefit  of  it  It  -is 
within  the  power  of  the  borrower  to  avoid 
paying  interest  on  this  extra  $100  by  paying 
it  to  its  legal  and  equitable  owner,  and  if, 
Instead  of  paying  it,  he  appropriates  it  to 
his  own  use,  there  Is  no  reason  why  be 
should  not  pay  interest  on  it  the  same  as 
upon  the  original  sum.  It  was  evidently  not 
the  intention  of  the  Supreme  Court  of  Texas 
to  hold,  in  Brown  v.  Crow,  supra,  that  the 
compounding  of  interest  created  usury,  for 
the  same  court  (60  S.  W.  478),  in  the  case 
of  Geisberg  v.  Mat.  Bldg.  &  Loan  Ass'n,  in 
discussing  this  question  of  usury,  said: 
"  •  •  •  It  certainy  cannot  be  held  that 
a  contract  is  usurious  simply  because,  under 
its  provisions,  legal  interest  might  be  de- 
manded upon  overdue  interest  agreed  to  be 
paid  in  such  contract  In  such  case  the  overdue 
Interest  becomes  a  separate  interest  demand 
from  the  principal  of  the  contract,  and  the  in- 
terest charged  upon  it  cannot  be  added  to  or 
considered  a  part  of  the  Interest  stipulated  to  he 
paid  upon  the  principal,  so  as  to  make  the 
contract  usurious." 

Miller  V.  Life  Ins.  Co.,  118  N.  C.  612,  24 
S.  E.  484,  54  Am.  St  Rep.  741,  is  a  case 
where  a  life  insurance  company  lent  to  a 
borrower  a  sum  of  money  at  the  full  legal 
rate  of  Interest,  payable  monthly.  Its  re- 
payment being  amiHy  secured  by  mortgage 
on  real  estate,  but  required  the  borrower, 
In  addition  to  and  as  a  condition  of  the  lease, 
to  take  from  and  reassign  to  it  an  endow- 
ment policy  for  a  sum  equal  to  the  amount 
of  the  loan  upon  which  the  premituns  should 
be  paid  monthly  for  seven  years  (or  until 
his  death)  \  the  payment  of  the  premiums 
being  also  secured  by  the  mortgage.  There 
it  was  rightly  held,  we  think,  that  the  trans- 
action was  usurious;  that  It  was  the  intent 
or  purpose  of  the  lender  of  the  money  to  get 
more  than  the  legal  rate  of  Interest  for  the 
loan;  and  the  court  properly  stated  that, 
Jf  there  be  a  provision,  a  condition,  or  a 
contingency  In,  or  connected  with,  the  con- 
tract, by  which  he  may  do  so,  the  transaction 
is  usurious.  It  was  also  stated  in  that  case 
that  if  the  usurious  character  of  a  transac- 
tion is  not  manifest  upon  Its  face,  but  de- 
pends on  facts  and  circumstances  connected 
with  the  transaction  as  a  part  of  the  res 
gest£,  it  is  a  question  of  fact  as  well  as  of 
law,  and  should  be  submitted  to  the  jury. 

Watson  V.  Mims,  56  Tex.  451,  was  a  case 
where  a  note  was  given  for  $800,  with  in- 
terest at  the  rate  of  20  per  cent,  per  annum. 
A  partial  payment  was  afterwards  made, 
and  a  new  note  given  for  the  principal  and 
unpaid  Interest,  amounting  to  $000,  with  In- 
terest  thereon   at  the  same  rate;    the   law 


having  In  the  meantime  made  a  greater  rate 
than  12  per  cent,  usurious.  It  was  held  that 
the  second  note  was  not  a  mere  renewal  of 
the  previous  one,  but  was  a  new  and  Illegal 
contract  by  reason  of  the  excessive  rate  of 
interest  charged  on  the  previously  accrued 
interest  It  is  manifest  that  this  decision 
was  right,  but  It  in  no  way  tends  to  estab- 
lish the  fact  that  the  note  under  discussion 
in  this  case  Is  usurious.  And  so  we  think 
with  all  the  other  cases  cited  by  the  appel- 
lants— tbat  none  of  them  sustain  the  conten- 
tion. 

As  showing  that  the  note  is  not  usurious, 
the  respondent  cites :  Hager  v.  Blake  (Neb.) 
19  N.  W.  780;  Crapo  v.  Hefner  (Neb.)  73 
N.  W.  702;  Havemeyer  v.  Paul  (Neb.)  63 
N.  W.  932;  Geisberg  v.  Mat  Bldg.  &  Loan 
Ass'n  (Tex.  Civ.  App.)  60  8.  W.  478;  Martin 
v.  Bank  (Tex.  Civ.  App.)  23  S.  W.  1032; 
Stewart  v.  Pettee  (N.  H.)  14  Am.  Rep.  352; 
Hale  V.  Hale  (Tenn.)  78  Am.  Dec  490; 
Gilmore  v.  Bissell  (III.)  16  N.  E.  925; 
Bledsoe  v.  Nixon  (N.  C.)  12  Am.  Rep.  642. 
These  cases  also  support  the  contention  that 
the  simple  compounding  of  interest  is  not 
usurious,  and  that  wherever  the  debtor  by 
the  terms  of  the  contract  can  avoid  the 
payment  of  the  larger  by  the  payment  of 
the  smaller  sum  at  an  earlier  date,  the  con- 
tract is  not  usurious,  bnt  additional,  and  the 
larger  sum  becomes  a  mere  penalty.  The 
rule  is  stated  in  29  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  507,  as  follows:  "Stipulations 
to  the  effect  that  if  the  debt  be  not  paid  at 
maturity  it  shall  draw  interest  thereafter 
at  a  rate  greater  than  the  statutory  limit  are 
now  generally  regarded  as  penalties  to  induce 
prompt  payment  and,  as  the  debtor  has  it 
in  his  power  to  avoid  paying  the  penalty  by 
discharging  the  debt  when  dVie,  such  agree- 
ments are  held  to  be  free  from  usury." 

Of  course,  if  it  appears  upon  the  face  of 
the  transaction  tbat  there  is  any  trick  or 
device  or  subterfuge  by  which  the  borrower 
is  compelled,  in  order  to  get  the  money,  to 
pay  a  larger  amount  of  interest  than  is 
allowed  by  the  statute,  the  note  will  be  de- 
termined to  be  usifrious;  as,  for  instance, 
where  the  interest  Is  computed  in  advance 
and  added  to  the  principal,  and  the  maximum 
rate  of  interest  charged  on  the  principal 
and  interest  so  compounded.  In  such  case 
it  is  evident  that  the  borrower  is  compelled 
to  pay  more  than  the  maximum  rate  of  in- 
terest prescribed  by  the. statute,  because  the 
form  of  the  note  can  in  no  wise  change  the 
legal  character  of  the  contract  Or,  If  the 
Interest  Is  to  be  paid  so  often  and  if  not  so 
paid  compounded,  and  it  is  evident  tbat  the 
intention  is  to  obtain  more  than  the  legal 
rate  of  Interest,  the  result  would  be  the 
same.  But  in  this  case,  where  the  interest 
is  not  due  or  payable  until  the  end  of  a  year, 
the  cycle  of  time  which  is  taken  notice  of 
by  the  statute,  the  borrower  has  the  privi- 
lege of  paying  the  Interest  at  that  time,  and 
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we  Bee  no  reason  for  holding  the  note  osnri- 
ons.    Nor  are  we  able  to  discover  from  tbe 
record  that  tbe  court  erred  in  finding  tbe 
amount  tbat  was  paid  upon  tbe  note. 
Tbe  Judgment  is  affirmed. 

MOUNT,  C.  X,  and  ROOT,  CROW,  VVlr 
LBRTON,  HADLE7,  and  RUOKIN,  JJ., 
concur. 

(42  Waah.  230) 

JOHNSTON   et   al.    v.   NORTHERN    LUM- 
BER CO. 

(Supreme  Court  of  Wasliington.    March  9, 
1906.) 

Masteb  and  Servant— Inj0bih»  to  Servant 
—  Assumption  of  Risk  —  Violation  of 
Factory  Law. 

Though  tbe  violation  of  the  factory  act 
of  1903  deprives  an  employer  of  the  common- 
law  defense  of  assumption  of  risk,  yet  where 
the  employer  has  placed  guards  over  machinery 
in  a  sawmill,  approved  by  experienced  worlt- 
men,  though  insuiScieat  to  prevent  an  accident, 
which  could  not  have  been  foreseen  by  the  ex- 
ercise of  ordinary  care,  and  a  servant  worked 
at  tbe  machine  with  ttie  same  guard  for  more 
than  three  years,  took  care  of  his  own  machine. 
and  Imew  as  much  about  the  safeguards  as  did 
the  employer,  he  assumed  the  risk  of  injury 
from  an  accident  so  unusual  tliat  it  could  not 
have  been  foreseen. 

[Ed.  Note.^For  cases  fai  point, 'see  vol.  34, 
Cent.  Dig.  Master  and  Servant.  {  552.] 

Appeal  from  Superior  Court,  Snobomisb 
Connty ;  George  A.  Joiner,  Judge. 

Action  by  Mabel  Johnston  and  others 
against  the  Northern  Lumber  Company. 
From  a  Judgment  In  favor  bf  plaintiffs,  de- 
fendant appeals.    Reversed. 

Graves,  Palmer,  Brown  &  Murphy,  Cooley 
&  Hornn,  and  C.  H.  Winders,  for  appellant 
Robt.  A.  Hulbert  and  Earl  W..  Husted,  for 
respondents. 

CROW,  J.  This  action  was  Instituted 
by  Mabel  Johnston,  widow,  and  Allen  F. 
Johnston  and  Dorothy  D.  Johnston,  children 
and  minor  heirs  at  law,  of  Fred  J.  Johnston, 
deceased,  to  recover  damages  for  tbe  alleged 
wrongful  death  of  their  husband  and  father. 
The  respondents  alleged  that  prior  to  and  on 
March  9,  1004,  Fred  J.  Johnston  was  in  the 
employ  of  appellant,  the  Northern  Lumber 
Company,  as  an  edgerman,  at  its  sawmill 
near  Everett  In  Snohomish  county;  that  it 
was  his  duty  to  feed  or  push  timbers  between 
certain  rollers  into  an  edger  in  the  center  of 
which  were  located  a  number  of  circular 
saws  designed  to  cut  said  timber  into  boards 
of  proper  width  and  sizes.  Respondents 
claim  (1)  that  tbe  edger  was  not  properly  con- 
structed, and  (2)  tbat  it  was  not  provided 
with  proper  and  necessary  guards.  The  com- 
plaint alleges  that  while  said  Fred  J.  Johns- 
ton was  feeding  said  edger,  by  reason  of  Its 
Impei^fectlons  and  defective  condition,  and 
by  reason  of  the  negligence  and  failure  of 
appellant  to  provide  proper  safegnards,  a 
large  splinter,  thrown  from  the  saws  over  tbe 


front  rollers,  struck  him  over  the  heart,  in- 
flicting injuries  causing  his  death.  It  be- 
ing shown  at  the  trial  tbat  the  machine  was 
of  a  standard  make  and  in  good  repair,  re- 
spondent's entire  claim  to  negligence  on  the 
part  of  appellant  hinged  upon  the  question 
whether  the  edger  was  provided  with  the 
proper  and  necessary  safeguards  required  by 
the  factory  act  of  1903.  Appellant,  answer- 
ing tbe  complaint,  denied  tbat  Fred  J.  Johns- 
ton's death  was  the  result  of  any  negligence 
upon  Its  part,  denied  tnat  tbe  edger  was  de- 
fective, or  that  it  was  not  properly  guarded, 
and  affirmatively  pleaded  contributory  neg- 
ligence and  assumption  of  risk.  At  the  close 
of  respondents'  case,  appellant  made  a  motion 
for  a  nonsuit,  which  motion  was  denied.  At 
tbe  close  of  all  the  evidence,  appellant  made 
a  motion  for  a  directed  verdict  in  its  favor, 
which  motion  was  also  denied.  Tbe  jury  hav- 
ing returned  a  verdict  in  favor  of  respondents, 
and  appellant's  separate  motions  for  a  new 
trial  and  for  Judgment  non  obstante  veredicto  ■ 
having  been  denied,  judgment  was  entered  up- 
on tbe  verdict,  and  this  appeal  has  been  taken. 
It  appears  from  undisputed  evidence  tbat 
Fred  J.  Johnston  had  been  In  charge  of  this 
particular  edger  and  had  operated  It  as  an 
employe  of  appellant  for  a  period  of  more 
than  three  years  immediately  preceding  bis 
death;  that  at  tbe  time  of  the  accident  be 
was  pushing  two  pieces  of  lumber,  each  2 
by  12  Inches  in  size,  between  the  front  roll- 
ers, to  be  cut  by  the  saws  into  2  by  6'8.  One 
of  these  pieces  of  limiber  was  placed  immedi- 
ately on  top  of  tbe  other,  making  a  total 
tbiclcness  of  4  inches,  thus  requiring  the 
front  rollers  to  be  that  distance  apart.  There 
were  two  pairs  of  rollers,  one  pair  in  front, 
and  the  other  in  the  rear  of  tbe  saws;  tbe 
two  sets  being  about  20  to  24  inches  apart 
There  were  several  saws  In  tbe  edger,  each 
about  20  Inches  in  diameter,  and  extending 
about  7%  to  8  Inches  above  the  arbor.  The 
rollers  were  operated  and  adjusted  by  levers 
located  at  the  front  end  of  the  machine, 
where  the  edgerman  stood.  Each  roller  was 
about  40  Inches  In  length  and  6  Inches  in 
diameter.  When  the  rollers  were  receiving 
lumber  the  space  between  them  not  occupied 
by  the  lumber  was  open  and  unprotected. 
Respondents  do  not  claim  this  space  should 
have  been  guarded.  In  fact.  It  Is  conceded 
It  could  not  be  guarded,  and  no  claim  of  neg- 
ligence Is  based  upon  the  absence  of  any 
guard  there.  Appellant  bad  provided  two 
guards  to  protect  the  edgerman  from  flying 
sawdust  and  splinters,  one  in  a  horizontal 
position  immediately  over  the  saws  and  about 
9  inches  above  the  surface  of  the  edger,  and 
no  claim  Is  made  that  It  was  not  a  proper 
and  sufficient  guard.  As  the  rollers,  bow- 
ever,  could  be  adjusted  from  a  close  contact 
with  each  other  to  a  distance  of  about  7 
Inches  apart,  there  was  an  open  space  of  vari- 
able width  in  front  of  the  saws  above  the 
front  rollers,  and  below  the  stationary  or 
horizontal    guard,    requiring    some    proper 
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guard  to  prevent  dnst  and  splinters  from 
coming  over  the  rollers  and  striking  the 
edgernian.  To  provide  siich  protection,  ap- 
pellant had  adjusted  a  wooden  curtain  or 
guard,  about  IVa  inches  thick,  20  Inches  wide, 
and  40  inches  long,  which  was  suspended 
by  binges  from  an  Iron  bar  above  the  rollers, 
hanging  in  a  slanting  position  in  front  of 
the  open  space  above  the  rollers,  resting  upon 
the  rollers,  and  so  adjusted  as  to  be  swung 
upon  the  hinges.  This  curtain  weighed  from 
30  to  50  pounds.  During  all  the  years  the 
deceased  had  operated  this  edger,  It  had  been 
provided  with  a  guard  of  this  character.  He 
never  complained  of  it,  nor  did  he  ever  claim 
the  edger  was  not  a  suitable  machine  or  not 
in  good  repair. 

Respondents  contend  the  curtain  was  not 
a  proper  or  suflScient  guard;  that  it  did  not 
comply  with  the  requirements  of  the  factory 
act  of  1903;  that  appellant  was  negligent  in 
not  providing  a  better  and  safer  guard,  and 
that  the  splinter  which  caused  Mr.  Johnston's 
death  struck  said  guard,  caused  the  same  to 
rise  by  swinging  on  its  hingesi,  and  came 
out  of  the  edger  above  the  rollers,  which 
with  a  proper  guard  could  not  have  occurred ; 
while  appellant  contends  tbat  the  splinter 
came  through  the  open  space  between  the 
rollers.  No  witness,  either  on  behalf  of  ap- 
pellant or  respondents,  testified  to  an  utter 
absence  of  any  guard,  or  gave  any  evidence 
tending  to  show  an  absolute  failiu:e  on  the 
part  of  appellant  to  provide  any  guard  what- 
ever. Some  two  or  three  witnesses  on  be- 
half of  respondents  gave  testimony  tending 
to  show  that,  in  their  opinion,  the  curtain 
was  not  the  best  or  safest  guard  that  could 
have  been  provided;  but  they  are  quite  in- 
definite and  indistinct  in  explaining  what 
would  have  been  a  proper  guard.  On  the 
other  hand,  a  number  of  experienced  millmen, 
as  witnesses  for  appellant,  testified  that  the 
curtain  was  not  only  a  proper  and  suitable 
safeguard,  but  that  it  was  the  best  protection 
that  could  be  designed. 

Many  assignments  of  error  are  discussed  in 
the  briefs,  yet  the  two  controlling  questions 
here  are:  (1)  Does  a  failure  or  refusal  to 
comply  with  the  factory  act  of  1903  deprive 
appellant  of  the  common-law  defense  of  as- 
sumption of  risk?  (2)  If  so,  does  the  factory 
act  render  the  master  an  Insurer  of  his  serv- 
ant, or  has  he  complied  with  the  statute  when 
he  has  furnished  guards  which  are  a  suffi- 
cient protection  against  all  dangers  which 
en  ordinarily  prudent  person  could  antici- 
pate? The  first  of  these  questions  has  been 
answered  in  the  affirmative  by  the  cases  of 
Hall  V.  West  &  Slade  Mill  Co.  (Wash.)  81 
Pac.  915 ;  Whelan  v.  Washington  Lumber  Co. 
(Wash.)  83  Pac.  98;  Hoveland  v.  Hail  Bros. 
Marine  Ry.  Co.  (Wash.)  82  Pac.  1090;  and 
Erickson  v.  McNeeley  &  Co.  (Wash.)  84  Pac. 
3.  The  evidence  shows  appellant  had 
made  an  honest,  careful,  and  bona  fide  effort 
to  safeguard  the  edger,  and  that  in  doing  so 
it  bad  exercised  due  caution  and  its  very  best 


Judgment.  It  Is  conceded  that  this  accident 
was  a  most  unusual  and  unexpected  one,  such 
as  none  of  the  witnesses  save  one  had  ever 
seen  or  beard  of,  and  that  one  witness  testi- 
fied that  the  accident,  within  his  knowledge, 
had  occurred  in  an  Eastern  state  on  a  dif- 
ferent make  of  machine,  provided  with  a  dif- 
ferent guard,  and  under  circumstances  not 
similar  to  those  of  this  case.  The  decedent 
had  worked  at  the  machine  with  the  same 
guard  in  apparent  safety  for  more  than 
three  years.  He  took  care  of  his  own  ma- 
chine, and  knew  as  much  about  the  safe- 
guards as  did  appellant  In  the  Hall  Case, 
and  other  recent  cases  above  cited,  there  was 
no  attempt  to  maintain  a  proper  guard,  or 
any  guard  at  all.  Here  the  facts  are  dif- 
ferent, as  a  guard  approved  by  experienced 
millmen  was  maintained.  In  Oaflfron  v.  Ma- 
jestic Laundry  Co.  (Wash.)  82  Pac.  1090.  this 
court  said:  "Respondent  contends  that  it 
was  not  a  'proper'  guard,  for  the  reason  that 
It  did  not  prevent  the  injury,  while  some 
other  kind  of  a  guard  would  have  done  so. 
It  was  not  shown  that  any  particular  kind 
of  guard  was  recognized  or  accepted  gen- 
erally as  being  essential  to  meet  the  require- 
ments of  the  statute.  But  It  was  shown  by 
respondent's  witnesses  that  there  are  several 
different  kinds  of  gu.trds  iu  use.  No  partic- 
ular kind  is  required  by  the  statute,  or  any 
recognized  custom  or  authority.  This  being 
true,  what  would  be  the  duty  of  a  laundry 
owner  in  the  premises?  How  could  he  tell 
what  would  be  regarded  as  a  'proper*  guard 
within  the  meaning  of  this  statute?  He  has 
no  standard  to  go  by.  He  could  only  rely  up- 
on his  own  experience,  observation,  and 
Judgment.  Before  appellant  can  be  deprived 
of  the  defense  of  assumed  risk,  it  must  af- 
firmatively appear  that  it  violated  this  fac- 
tory act  in  not  having  a  proper  guard.  It 
is  only  required  to  provide  guards  sufficient 
to  protect  against  such  dangers  as  reasonably 
intelligent  and  experienced  laundrymen 
would  anticipate."  So,  here,  appellant  was 
only  required  to  provide  guards  sufficient  to 
protect  against  such  dangers  as  reasonably 
intelligent  and  experienced  millmen  would 
anticipate.  Witnesses  for  both  appellant  and 
respondents  concede  this  accident  to  have 
been  most  unusual,  and  one  that  could  not 
have  been  reasonably  expected  or  anticipated. 
In  Daffron  v.  Majestic  Laundry  Co.,  supra, 
this  court  further  said:  "The  law  is  well 
settled  that,  wbere  an  employer  places  a  guard 
suffirieut  to  protect  against  all  dangers  rea- 
sonably to  be  anticipated,  he  is  not  guilty  of 
negligence  because  the  guard  fails  to  protect 
against  an  unforeseen  danger  against  which 
it  was  not  intended  as  a  protection.  Decker 
V.  Stimson  Mill  Co.,  31  Wash.  522,  72  Pac.  98." 
The  evidence  shows  that  the  decedent,  an 
experienced  man,  had  worked  at  the  edger 
for  more  than  three  years,  and  it  is  not  con- 
tended by  respondents  that  the  defense  of 
assumption  of  risk  could  be  denied  to  ap- 
pellant except  for  the  factory  act  of  1903,  a  penal 
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statute.  Assume  that  appellant's  manager 
or  president  bad  been  arrested  in  a  criminal 
action,  and  Charged  with  a  riolation  of  this 
statute,  would  It  he  contended  for  one  mo- 
ment under  the  facts  here  shown  that  any 
Jury  would  find  bim  gnllty,  or  that  any  court 
would  permit  a  verdict  of  guilty  to  stand; 
be  haying  made  a  bona  fide,  judicious,  and 
careful  effort  to  comply  with  the  statute? 
If  so,  he  would  be  convicted  simply  because, 
after  the  guard  bad  proven  suflicient  for 
many  years,  an  unexpected  and  unusual  ao- 
-ddent,  not  anticipated  by  practical  and  ex- 
perienced milluien,  bad  occurred.  Such  a 
judgment  of  conviction  could  not  be  permitted 
to  stand.  Yet  it  will  be  conceded  that  ap- 
pellant can  be  deprived  of  the  defense  of  as- 
sumption of  risk,  If  at  all,  only  because  of 
the  existence  of  this  penal  statute.  Al- 
though the  doctrine  announced  in  the  Hall 
Case  Is  the  law  of  this  state.  It  would  be 
going  too  far  to  so  extend  It  as  to  cut  off  the 
defense  of  assumption  of  rislc  when  there 
has  been  nn  Intelligent,  careful,  judicious,  and 
honest  effort  on  the  part  of  the  master. to 
comply  with  the  requirements  of  the  factory 
act  Where  such  an  effort  has  been  prudent- 
ly made  by  the  master  and  an  experienced, 
skillful  servant  has  ample  opportunity  for 
seeing,  knowing,  and  learning  whether  a 
guard  is  proper,  and  with  such  opportunities 
continues  his  work,  he  should  be  held  to  have 
assumed  the  risk  of  his  emplo}rment.  Includ- 
ing the  sulflciency  of  such  guard.  To  bold 
otherwise  would  be  to  announce  not  only  the 
doctrine  that  the  master  must  provide  the 
servant  with  a  reasonably  safe  place  to 
work,  but  also  that  he  must  under  all  cir- 
cumstances be  an  insurer  of  the  life  and 
safety  of  his  servant.  Appellant,  having  in 
good  faith  endeavored  to  comply  with  the 
requirements  of  the  factory  act  in  a  careful 
and  judicious  manner,  is  entitled  to  Inter* 
pose  the  defense  of  assumption  of  risk. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  Instructions  to  dismiss  the 
action. 

MOUNT,  C.  J.,  and  RUDKIN,  FULLER- 
TON,  HADLEY.  and  DUNBAR,  JJ.,  concur. 
ROOT,  J.,  having  been  of  counsel,  did  not 
participate  herein. 


(42  Wash.   80) 

AMES  v.  KINNEAR  et  al. 

(Supreme  Coart  of  Washington.    March  1, 
1906.) 

1.   PUiAOINO— DEMTTBREB-^OinnEB  07  CAt7SE8 
OF  AOTIONS. 

As  Ballingcr's  Ann.  Codes  &  St  !  4942, 
authorizes  the  joinder  of  several  causes  of  ac- 
tion arif>ing  ont  of  contract,  and  as  section 
4907  makes  an  improper  joinder  of  actions  a 
ground  for  demurrer,  the  objection  that  a  com- 
plaint improperly  joins  actions  for  accounting, 
for  specific  performance  and  for  partition  is  not 
reached  by  a  general  demurrer. 

[Ed.  Note. — For  cases  in  point,  see  voL  89, 
Gent  Dig.  Pleading,  {  503.] 


2.    CORTBACTS  —  COMSTBUOTION  —  FaILUBK  OF 
CONSIOEBATIOS— RiGUT  TO  SifOW. 

An  owner  of  an  island  entitled  to  the  pref- 
erence right  to  purcliase  tide  lands  executed 
an  instrument  whereby  an  undivided  half  ot 
tide  lands  described  togetlier  with  the  prefer- 
ence right  to  purchAse  the  same  was  conveyed, 
the  grantee  in  consideration  thereof  agreeing  to 
accept  it  in  payment  of  the  subsidy  subscribed 
by  the  owner  to  the  grantee.  The  considera- 
tion of  the  subscription  was  the  construction  of 
a  canal  by  the  grantee.  Held,  that  the  instru- 
ment was  merely  an  agreement  that  the  owner 
would  transfer  an  interest  in  tide  lands  on  ac- 
quiring title  thereto  and  be  was  entitled  to  show 
a  failure  of  consideration  for  the  subsidy. 

Appeal  from  Superior  Court,  King  County; 
Mason  Irwin,  Judge. 

Action  by  Edgar  Ames  against  George 
Kinnear  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeaL  Reversed.  See 
82  Pac.  094. 

Jas.  M.  Epler  and  Chas.  A.  Kinnear,  for 
appellants.    Sachs  &  Hale,  for  respondent 

HADLEY,  J.  This  actton  Involves  a  con- 
troversy over  certain  tide  lands  situate  near 
the  bead  of  Elliott  Bay.  The  facts  alleged  in 
the  complaint  necessary  to  be  stated  here  are 
substantially  as  follows:  That  on  the  25tb 
day  of  April,  1895,  the  defendants,  together 
with  one  D.  C.  Brawley,  since  deceased,  ex- 
ecuted the  written  instrument  hereinafter  set 
forth.  Omitting  the  description  of  the  lands 
mentioned  therein,  the  said  written  instrument 
Is  as  follows:  "This  Indenture,  made  and  en- 
tered into  this  25th  day  of  April,  1895,  by 
and  between  George  Kinnear  and  Angle  Kin- 
near, his.  wife;  W.  B.  Brawley  and  Gertude 
F.  Brawley,  bis  wife;  D.  C.  Brawley  and 
Ella  R.  Brawley,  his  wife,  all  of  Seattle, 
King  county,  Washington,  the  parties  of  the 
first  part  and  the  Seattle  &  Lake  Washing- 
ton Waterway  Company,  a  corporation  duly 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Washington,  with 
its  principal  office  at  tbe  city  of  Seattle, 
Washington,  the  party  of  tbe  second  part, 
witnesseth,  that  the  said  parties  of  the  first 
port  being  the  owners  in  fee  simple  of  a  cer- 
tain island  at  tbe  bead  of  Elliott  Bay,  In  King 
county,  Washington,  known  and  designated  as 
Island  Number  1,  and  being  thereby  entitled  un- 
der tbe  laws  of  tbe  state  of  Washington  to 
tbe  preference  right  of  purchase  to  the  tide 
lands  hereinafter  described,  do,  for  and  In 
consideration  of  tbe  sum  of  one  dollar  to 
them  in  hand  paid,  the  receipt  whereof  is  here- 
by acknowledged,  convey  and  quitclaim  to  the 
said  party  of  the  second  part  Its  successors 
and  assigns,  the  undivided  one-half  interest  in 
tbe  following  described  tide  lands,  together 
with  prefer^ice  right  of  purchase  of  the  same, 
under  the  laws  of  tbe  state  of  Washington, 
to  wit:  [Description]  Together  With  all  the 
rights  and  privileges  In  connection  therewith, 
together  with  the  preference  right  of  tbe  pur- 
chase thereof  from  the  state  of  Washington, 
under  existing  laws.  To  have  and  to  hold  the 
same  unto  tbe  said  party  of  tbe  second  part. 
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its  successors  and  assigns  forever.  Second 
party  as  part  consideration  of  this  deed 
agrees  to  pay  one-lialf  of  the  costs  and  ex- 
penses Incurred  in  making  application  and 
obtaining  title  to  said  lands  from  tbe  state, 
also  to  accept  and  receive  tliis  deed  to  tlie 
undivided  one-tialf  of  said  lands  in  full  pay- 
ment of  the  subsidy  subscribed  by  first  par- 
ties to  it,  this  being  the  subsidy  subscribed; 
and  further  divide  said  lands  equally  between 
the  parties  hereto,  each  party  paying  one-half 
of  the  expense.  Division  of  said  lands  to  be 
made  prior  to  the  date  when  tbe  first  payment 
to  the  state  must  be  made." 

It  Is  further  alleged  that,  by  assignment, 
the  rights  of  said  Seattle  &  Lake  Washington 
Waterway  Company  have  l)een  transferred  to 
the  plaintiff,  and  that  he  is  now  the  owner 
of  an  undivided  half  of  tbe  Interest  In  tbe 
lands  set  forth  in  the  said  instrument  It  is 
also  alleged  that  tbe  defendants,  in  March, 
1897,  caused  the  commissioner  of  public  lauds 
for  tbe  state  of  Washington  to  execute  and 
deliver  to  them  a'  certain  contract  of  sale 
for  a  portion  of  said  lands,  the  same  being  de- 
scribed; that  tbe  plaintiff  Is,  and  has  been, 
ready  and  willing  to  comply  with  all  condi- 
tions required  of  him  as  grantee  of  the  Inter- 
est aforesaid,  and  has  demanded  of  the  de- 
fendants that  they  procure  to  be  Issued  con- 
tracts from  tbe  said  commissioner  for  the 
remainder  of  tbe  lands;  that  be  has  further 
demanded  a  partition  of  tbe  lands  equally  t>e- 
tween  himself  and  tbe  defendants,  and  has  of- 
'  fered  to  pay  one-half  of  the  expenses  thereof; 
that  such  demand  for  division  and  such  offer 
to  pay  one-balf  of  the  expenses  occurred  prior 
to  the  date  when  other  contracts  for  other  por- 
tions of  said  lands  were  obtained  by  defend- 
ants from  the  state  of  Washington,  and 
prior  to  making  the  first  payment  thereon  to 
the  state;  that  defendants  refused  to  render 
any  statement  of  such  expenses,  or  to  make 
any  division  of  the  lands.  The  relief  de- 
manded by  the  complaint  is  that  defendants 
shall  be  required  to  render  a  full  account  of 
tbe  expenses  Incurred  in  obtaining  the  con- 
tracts from  the  state,  and  that  when  such  ac- 
count has  been  taken  and  the  amount  due 
from  plaintiff  ascertained,  then  upon  payment 
of  the  amount  into  the  registry  of  the  court, 
the  defendants  shall  be  required  to  make  a  di- 
vision of  the  lands. 

A  general  demurrer  to  the  complaint  was 
overruled,  and  the  defendants  thereupon  an- 
swered with  denials,  and  also  affirmatively  al- 
leged that  the  only  deed,  indenture,  or  con- 
tract they  ever  made  in  the,  premises  with  tbe 
said  company  was  made  H  pursuance  of,  and 
as  part  of,  a  subsidy  subscription  to  said  com- 
pany, tbe  consideration  for  which  was  tnat  the 
company  should  construct  a  canal  connecting 
Lake  Washington  with  Puget  Sound.  The 
answer  then  proceeds  as  follows;  "That  the 
said  Seattle  &  Lake  Washington  Waterway 
Company  Issued  a  pamphlet  entitled  'Lake 
Washington  Ship  Canal,'  addressed  to  the 
citizens  of  King  county,  wherein,  to  use  the 


language  of  the  said  pamphlet.  The  impor- 
tance, feasibility,  and  immense  benefits  of 
tills  canal,  locally,  and  nationally,  were 
thoroughly  set  forth,'  and  which  pamplet 
concluded  with  tbe  following  paragraphs: 
'The  forests,  coal,  and  iron  mines  situated  al- 
most upon  the  shores  of  the  lake,  would  prac- 
tically be  brought  to  the  water's  edge,  and 
deep  sea  going  vessels  or  small  craft  could  be 
loaded  with  lumber,  ores,  or  coal  at  a  min- 
imum cost.'  'Returning  to  the  manner  by 
which  the  cost  of  tbe  Lake  Washington  Ship 
Canal  is  to  be  provided  for,  it  will  readily 
be  seen  that  it  is  absolutely  necessary  that 
this  company  ask  from  the  land  owners  and 
others  directly  benefited  by  its  construction 
such  reasonable  subsidies  as  may  be  necessary 
to  cover  the  costs  of  extra  expenditures  en- 
tailed.' 'The  construction  of  locks,  as  well 
as  maintenance  and  securing  of  right  of  way 
would  amount  to  a  considerable  sum.  In 
view  of  the  vital  importance  of  this  canal  and 
the  immense  benefits  which  will  accrue  from 
its  construction,  it  would  seem  that,  as  a  mere 
business  proposition  devoid  of  all  local  patri- 
otism, this  matter  will  appeal  forcibly  and 
logically  to  every  land  owner,  business  man 
and  citizen  of  King  county.  The  subsidies  are 
not  solicited  upon  the  propose^  building  of 
these  waterways,  but  payment  of  the  same  16 
positively  made  contingent  upon  their  actual 
and  final  completion.' "  It  is  then  alleged 
that,  in  pursuance  of  tbe  statements  and  pro- 
posals in  said  pamphlet  contained,  tbe  defend- 
ants offered  and  agreed  to  donate  to  said  com- 
pany as  a  subsidy  for  constructing  said  canal, 
riparian  rights  In  said  tide  landa  A  writ- 
ten offer  to  that  effect  is  set  forth  in  tbe  an- 
swer, the  same  being  as  follows:  "As  own- 
ers of  the  large  Island  at  tbe  head  of  Elliott 
Bay,  known  as  the  Kinnear  &  Brawley  Is- 
land, we  agree  to  donate  to  Lake  Washing- 
ton Waterway  &  Ship  Canal  Co.,  as  a  subsidy 
for  cutting  a  canal  from  head  of  Elliott  Bay 
to  Lake  Washington,  one-half  of  all  our 
riparian  rights  extending  north  from  said 
island."  It  is  alleged  that  tbe  above  offer 
was  accepted  by  said  company,  the  plaintiff's 
assignor,  and  that  In  pursuance  of  such  offer 
and  acceptance,  and  as  a  part  of  tbe  same 
transaction,  the  Instrument  sued  on  in  this  ac- 
tion was  executed;  that  the  sole  considera- 
tion therefor  was  the  construction  of  the  ship 
canal  as  proposed  In  said  pamphlet,  and  that 
the  instrument  was  executed  In  full  reliance 
upon,  and  with  f^Il  faith  in,  the  said  pledge 
of  said  company;  that  the  instrument  was 
made  with  tbe  full  faith  and  belief  on  tbe 
part  of  defendants  that  said  company  would 
construct  said  canal  in  a  reasonable  time;  but 
that  almost  seven  years  hare  since  elapsed, 
and  no  part  of  said  canal  has  been  built;  that 
tbe  plaintiff  bad  notice  of  all  these  facts 
prior  to  tbe  assignment  to  him  of  said  con- 
tract and  the  interest  therein;  that  be  is  now 
asking  the  court  to  compel  tbe  defendants  to 
surrender  to  him  a  one-half  Interest  in  tbe 
contracts  which  they  hold  from  the  state  for 
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the- purchase  of  lands  described  In  the  com- 
plaint, without  having  done  anything  to  earn 
the  same. 

A  general  demurrer  to  the  affirmative  de- 
fense was  sustained,  and  the  cause  was  tried 
without  proofs  in  support  of  the  affirmative 
defense.  The  court  made  findings  of  facts 
and  conclusions  of  law,  and  entered  a  decree 
to  the  eftect  that  the  plaintiff  shall  pay  to  the 
defendants,  or  into  the  registry  of  the  court, 
one-half  of  the  costs  and  expenses  incurred 
by  the  defendants  on  account  of  the  con- 
tracts with  the  state  for  said  lands,  and  the 
cause  was  referred  to  James  McNeny  as  ref- 
eree to  talce  testimony  and  report  his  find- 
ings and  cohclnslons  upon  that  subject  The 
decree  also  declares  ttiat  the  plaintiff  Is  the 
owner  of  a  one-half  interest  in  said  tide  land 
contracts,  and  provides  for  the  partition  of 
the  lands.  The  defendants  have  appealed 
from  the  Judgment. 

It  Is  first  Insisted  that  the  court  erred  In 
overruling  the  demurrer  to  the  complaint 
This  is  urged  upon  the  alleged  ground  that 
the  complaint  improperly  joins  three  causes 
of  action,  viz.,  for  an  accounting,  for  specific 
performance,  and  for  partition.  The  demur- 
rer was  general,  however,  and  whatever  might 
be  said  upon  the  merits  of  this  question,  we 
think  the  demurrer  did  not  sufficiently  raise 
It  Under  our  statute  (section  4942,  Ballin- 
gers's  Ann.  Codes  &  St),  several  causes  of  ac- 
tion may  be  united  in  the  same  complaint 
when  they  arise  out  of  contract  express  or 
Implied,  and  the  question  of  Improper  joinder 
Is  made  a  distinct  and  si)eclBl  ground  for 
demurrer.  Section  4907,  Ballinger's  Ann. 
Codes  Sc  St  The  general  demurrer  did  not, 
therefore,  challenge  the  court's  attention  to 
this  objection,  and  It  was  not  error  to  over- 
rule it  on  the  gronnd  here  urged. 

The  next  assignment  is  that  the  court  erred 
In  sustaining  the  demurrer  to  the  affirmative 
defense.  This  presents  a  more  serious  ques- 
tion, and  we  think  the  contention  of  appel- 
lants must  be  upheld.  Respondent  contends 
that  the  Instrument  set  out  in  the  complaint 
Is  an  absolute  deed,  conveying  an  undivided 
half  Interest  In  the  preference  right  to  pur- 
chase the  tide  lands  therein  described,  and 
that  he  is  entitled  to  relief  accordingly.  The 
Instrument  shows  upon  its  face,  however,  that 
It  was  made  in  pursuance  of  a  subsidy  sub- 
scription, and  the  defendants  have  the  un- 
doubted right  to  show  a  failure  of  the  con- 
sideration for  the  subsidy.  It  also  shows 
that  the  appellants  did  not  then  have  title  to 
the  lands,  which  they  could  convey.  They 
held  only  a  preference  right  to  purchase  them 
from  the  holder  of  the  title,  the  state  of 
Washington,  and  they  manifestly  could  do  no 
more  than  agree  that  when  title  was  acquired 
from  the  state,  it  should  Inure  In  whole  or  in 
part  to  the  benefit  of  another.  It  matters  not 
that  the  Instrument  may  have  been  called  a 
"deed."  It  was,  In  eflfect,  no  more  than  an 
agreement  that  appellants  would  cause  a  cer- 
tain Interest  to  be  transferred  to  plaintiff's 


assignor  when  they  acquired  title  from  the 
state.  The  instrument  shows  that  it  was 
made  as  an  agreement  for  subsidy  purposes, 
all  the  terms  of  the  subsidy  not  appearing 
therein,  and  appellants  may  show  by  answer 
what  those  terms  were,  and  whether  the  con- 
sideration for  their  agreement  has  failed. 
SorrellB  v.  McHenry,  38  Ark.  127;  Morrow  v. 
Hanson,  9  Ga.  398,  54  Am.  Dec.  346;  Jones  v. 
Buffum,  50  III.  277;  Jones  v.  Hathaway,  77 
Ind.  14;  Simpson  Centenary  College  v.  Bryan, 
50  Iowa,  293;  Dodge  v.  Oatls,  27  Kan.  762; 
Rice  V.  Goddard,  14  Pick.  (Mass.)  293. 

Appellants  cite  many  other  authorities  upon 
this  subject  but  it  would  seem  that  further 
citation  here  is  unnecessary.  The  instrument 
upon  which  the  suit  is  predicated  shows  that 
It  embodied  an  agreement  by  appellants  to 
give  a  subsidy,  and  the  answer  alleges  facts 
which,  if  true,  disclose  an  absolute  failure  of 
consideration  therefor.  We  think  It  states  a 
complete  defense.  If  appellants'  agreement 
In  the  premises  was  made  solely  In  consid- 
eration that  the  proposed  Lake  Washington 
canal  should  be  built  and  under  the  in- 
ducements and  promises  in  the  answer  set 
forth,  then  the  Judgment  of  the  trial  court 
takes  their  lands  from  them  and  gives  them 
to  respondent  without  requiring  him  to  ren- 
der any  compensation  whatever  in  return. 
The  mere  statement  of  the  proposition  seems 
to  us  unconscionable.  It  is  proper  to  say  that 
the  record  shows  that  the  .iudge  who  tried  the 
cause  did  not  pass  upon  the  demurrer.  He 
tried  the  cause  upon  the  pleadings  as  there- 
tofore settled,  and  expressed  himself  at  the 
time  be  directed  the  decree  as  not  fully  satis- 
fied with  the  result 

The  judgment  Is  reversed,  and  the  cause  re- 
manded with  Instructions  to  vacate  the  Judg- 
ment and  overrule  the  demurrer  to  the 
answer. 

MOUNT.  0.  J.,  and  BOOT,  CROW,  DUN- 
BAR, and  PULLERTON,  JJ.,  concur. 


(42  Wash.  106) 
SPROUIi   ▼.    HUSTON   et   al. 

(Supreme  0>art  of  Washington.    March  2, 
1906.) 

1.  Damages  —  Brkach  of  Contbact  —  Find- 
INO— Nominal  Damages. 

In  an  action  for  breach  of  contract  stipu- 
lating that  pHintitF  should  receive  a  specified 
sum  per  1.000  feet  for  cutting  and  delivering 
timber,  a  finding  that  there  was  some  timber  to 
be  taken  off  by  plaintiff,  and  that  be  would 
have  made  gome  profit  thereby,  justified  a  judg- 
ment for  nominal  damages  only. 

2.  Same  —  Findings  —  SuFFioiENCT  to  Sup- 
port Judgment. 

In  an  action  for  breach  of  contract  stipu- 
lating that  plaintiff  should  hnve  a  specified  sum 
per  1.000  feet  for  cutting  and  delivering  timber, 
the  court  found  that  there  was  some  timlier  to 
be  taken  off  by  plaintiff,  that  be  would  have 
made  some  profit  thereby,  and  that  defendant 
advanced  $150  to  plaintiff.  There  was  nothing 
to  show  that  his  damages  exceeded  such  sum. 
Held  not  to  jiuitify  a  judgment  for  $250. 
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Appeal  from  Superior  Court,  Clarke  Coun- 
ty; A  E.  Rice,  Judge. 

Action  by  O.  A  Sproul  against  J.  C.  Huston 
and  another,  partners  under  the  firm  name 
of  Lucia  Mil]  Company.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Reversed. 

A.  li.  Miller,  for  appellants.  H.  W.  Arnold 
and  Jas.  P.  Stapleton,  for  respondent 

ROOT,  J.  Respondent  and  appellants  en- 
tered into  a  contract  by  which  respondent 
was  to  receive  $2.50  per  thousand  feet  for 
cutting  and  delivering  certain  timber  at  the 
railway  track  of  appellants.  Respondent 
brought  this  action  to  recover  damages 
against  appellants  on  account  of  an  alleged 
breach  of  said  contract.  The  trial  was  had 
before  the  court  without  a  Jury.  The  trial 
judge  made  findings  and  conclusions,  al- 
though not  separately  stating  them.  A  judg- 
ment in  the  sum  of  $250  was  made  and  en- 
tered in  favor  of  respondent  Appeal  is  tak- 
en therefrom. 

It  is  urged  by  appellants  that  the  findings 
do  not  justify  this  judgment.  An  examina- 
tion reveals  no  finding  whatever  as  to  the 
.  amount  of  the  damages  sustained  by  re- 
spondent The  nearest  approach  to  a  finding 
of  this  character  is  that  where  the  trial  judge 
states  "that  there  was  some  saw  timber  to 
be  taken  off  by  plaintiff  under  his  agree- 
ment and  plaintiff  would  have  made. some 
profits  thereby."  This  could  justify  a  judg- 
ment in  nothing  more  than  a  nominal  sum. 
Elsewhere  there  Is  a  finding  to  the  effect  that 
appellants  had  advanced  $150  to  respondent. 
There  Is  nothing  to  show  that  his  damages 
exceeded  this  sum.  The  evidence  is  not 
brought  to  this  court,  and  we  must  pass  upon 
the  sufficiency  of  the  findings.  We  deem 
them  insufficient  to  sustain  the  judgment  for 
$250  made  and  entered  by  the  court 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  Instructions 
to  make  a  finding  as  to  the  amount  of  dam- 
ages sustained  by  the  respondent.  If  any. 

MOUNT,  C.  J.,  and  CROW,  DUNBAR, 
HADLEY,  FULLERTON,  and  RUDKIN,  JJ., 
concur. 


(42  Wssh.  W) 

PEARSON  v.  FEDERAL  MINING  & 
SMELTING    CO. 

(Supreme  Court  of  Washington.    March  2, 
190C.) 

1.  Mastkb  and  Sebvant—Injubies  to  Sebv- 
ANT— Assumption  op  Risk. 

While  a  skip  was  descending  in  defendant's 
mine,  the  clothing  of  a  servant  on  the  lower 
deck  of  the  skip  was  cau^bt  by  a  device  pro- 
jecting from  the  side  of  the'  shaft,  whereby  he 
was  dragged  from  bis  place  and  killed,  and  his 
body  thrown  forcibly  against  plaintiff,  who  was 
performing  his  duties  on  the  upper  deck  of 
the  skip.  It  was  dark  in  tbe  shaft,  and  plain- 
tiff knew  of  other  instances  where  the  clothing 
of  servants  had  been  caught  by  the  device,  but 
plaintiff  had  taken  no  part  in  the  placing  of 
the  men  upon  the  decks,  and  was  himself  stand- 


ing on  the  side  furthest  from  tbe  device.    Held, 

that  plaintiff  had  not  assumed  tbe  risk  of  his 

injury. 

2.  Same— Question  fob  Jubt. 

The  question  of  assumed  risk  is  for  the 

jury,  where  reasonable  minds  may  differ  upon  it. 

[Ed.   Note. — For  cases  in  point,  sec  vol.   34, 

Cent  Dig.  Master  and  Servant,  §§  lOCS-lOSaj 

Appeal  from  Superior  Court;  Spokane 
County;   R.  B.  Albertson,  Judge. 

Action  by  Peter  Pearson  against  tbe  Fed- 
eral Mining  &  Smelting  Company.  From  a 
judgment  In  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Graves  &  Graves  and  B.  H.  Kizer,  for  ap- 
pellant. Robertson,  Miller  &  Roseuhaupt, 
for  respondent 

MOUNT,  C.  J.  Action  for  personal  Inja- 
rles.  The  plaintiff  recovered  a  verdict  for 
$1,000  in  the  court  below.  Defendant  ai>- 
peals  from  a  Judgment  entered  on  the  ver- 
dict At  tbe  close  of  plaintiffs  case,  de- 
fendant moved  for  a  directed  verdict  In  Its 
favor.  This  motion  was  denied,  and  defend- 
ant elected  to  stand  upon  the  case  made  by 
tbe  plaintiff.  Tbe  case  was  thereupon  sub- 
mitted to  the  jury,  and  a  verdict  was  re- 
turned as  stated.  Appellant  relies  upon  but 
one  point,  which  Is  that  the  trial  court  erred 
In  refusing  to  direct  a  verdict  in  favor  of  ap- 
pellant, upon  the  ground  that  the  respondent 
assumed  the  risk  of  the  accident  which  ca\ia- 
ed  his  injury. 

The  facts  are  tbese:  Appellant  was  en- 
gaged in  operating  a  mine  in  Idaho.  Re- 
spondent was  an  employ^  working  in  the 
mine.  This  mine  in  which  respondent  was 
employed  when  Injured  was  worked  by  means 
of  levels  running  from  a  shaft  Tbese  levels 
were  200,  400,  COO,  800,  and  1,000  feet  deep 
from  the  surface.  To  each  of  these  levels 
a  certain  number  of  men  were  assigned  in 
tbe  work  of  getting  out  the  ore.  About  20 
feet  from  tbe  surface  was  an  ore  pocket  or 
dump,  to  which  the  ore  mined  in  tbe  levels 
was  hoisted  through  the  shaft  Two  shifts 
of  men  were  employed ;  one  shift  working  by 
day,  the  other  by  night.  In  the  shaft  was 
a  cage,  which  was  used  in  hoisting  ore  from 
the  levels  to  the  ore  pocket  or  dump  above 
referred  to,  and  in  lowering  and  hoisting 
workmen  to  and  from  their  work.  The  cage 
was  made  in  three  compartments  or  decks. 
The  upper  deck  of  the  cage  consisted  of  an 
Iron  car  about  6  feet  square  and  10  feet 
deep,  called  a  "skip."  It  was  capable  of 
holding  about  five  tons  of  ore,  and  was  used 
exclusively  for  hoisting  ore.  The  two  lower 
decks  were  platforms  for  the  workmen  to 
ride  upon.  These  decks  were  suspended  from 
the  skip,  or  ore  ear,  by  means  of  iron  bars 
about  2  Inches  wide  and  18  inches  apart 
Tbese  bars  came  down  on  but  two  sides  of 
the  platforms,  in  an  A  shape.  .The  other 
two  sides  of  the  platforms  were  open.  Tlie 
upper  passenger  deck  was  smaller  than  the 
lower  one.    The  lower  one  held  8  men.    Tbe 
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upper  one,  being  about  1%  feet  narrower, 
held  bnt  6  men.  Wben  the  men  of  a  shift 
«ame  to  go  to  work,  those  working  In  the 
thousand-foot  level  were  first  sent  down, 
being  placed  in  position  on  the  decks  of  the 
cage  by  the  hoist  man  at  the  top  of  the  shaft, 
8  men  on  the  lower  deck  and  6  men  on  the 
upper  deck.  In  charge  of  the  cage  on  the 
upper  passenger  deck  was  a  man  called  a 
"eager,"  who,  when  the  cage  had  reached 
its  destination  and  the  passengers  had  gotten 
off,  signaled  thehoistman  to  draw  up  the 
'cage.  The  eager  remained  on  the  cage,  ex- 
ercising these  dnties,  until  all  the  workmen 
of  the  shift  were  unloaded  at  the  several 
levels.  He  then  went  about  other  worlt. 
When  the  cage  was  not  In  use  in  lowering 
and  hoisting  workmen,  It  was  used  for  hoist- 
ing ore,  by  means  of  the  skip  or  Iron  car,  to 
the  ore  pocket  or  dump  above  referred  to. 
At  this  pocket  was  a  trip,  consisting  of  a 
V-shaped  piece  of  iron,  projecting  some  two 
or  three  inches  Into  the  shaft  bat  clearing 
the  sides  of  the  cage  by  about  the  same  num- 
ber of  Inches.  Wben  ore  was  being  hoisted, 
a  catch  was  turned  so  that  the  trip  caught 
the  iron  car,  causing  It  to  turn  and  dump 
-s  load  of  ore  Into  the  pocket  or  ore  dump. 
Wben  workmen  were  using  the  cage,  the 
catch  was  arranged  so  that  the  trip  would 
not  dump  the  car.  The  passenger  decks  as 
above  stated  cleared  the  trip,  but  the  car 
struck  it  even  wben  not  arranged  for  dump- 
ing ore,  making  a  clicking  noise  as  the  cage 
passed  It.  When  respondent  was  injured  he 
was  acting  as  eager  In  lowering  the  night 
shift  of  men  to  work.  On  the  sixth  or  sev- 
enth trip  down,  while  respondent  was  stand- 
ing at  bis  station  on  the  upper  passenger 
deck  of  the  cage,  and  the  cage  was  going 
rapidly  down  loaded  to  Its  limit  with  men, 
the  clothing  of  a  man  named  Farley,  one  of 
the  workmen  on  the  lower  passenger  deck, 
caught  on  the  trip  as  the  cage  passed  the 
ore  pocket,  and  Mr.  Farley  was  dragged  from 
bis  place  on  the  lower  deck  through  the  space 
between  the  lower  and  upper  passenger 
decks,  and  then  torn  loose  by  tbe  iron  car 
as  it  came  down,  and  his  dead  body  was 
thrown  upon  the  men  standing  on  tbe  upper 
passenger  deck.  The  respondent  was  struck 
by  Mr.  Farley's  body,  bruised  by  his  heavy 
shoes,  and  severely  Injured. 

Respondent  was  an  experienced  miner,  and 
had'  been  employed  In  this,  mine  for  about 
eight  months  before  be  was  injured.  His 
work  was  as  trammer  for  a  period  of  about 
six  months,  and  as  assistant  eager  for  a 
period  of  about  two  months  of  that  time. 
His  work  as  trammer  was  pushing  tbe  ore 
cars  on  one  of  tbe  levels.  As  eager  or  as- 
sistant to  the  eager.  It  consisted  in  riding 
on  the  cage  and  giving  signals  to  the  men  at 
the  hoist.  These  signals  could  only  be  given 
at  tlie  levels  when  the  cage  was  not  in 
motion.  Respondent  had  been  eager  for 
about  two  months  before  bis  Injury.  In  ad- 
dition to  the  six  or  seven  trips  which  he 


took  each  day  in  distributing  the  men  to 
their  places  at  work  while  he  was  eager,  he 
uad  also  ridden  in  the  cage  each  day  during 
the  time  he  had  been  employed  In  tbe  mine. 
He  knew  what  the  trip  was  like,  Its  purpose, 
and  ths  manner  in  which  It  worked,  and, 
also,  where  It  was  located  In  the  shaft  He 
also  knew  when  the  cage  passed  It  by  its 
clicking  noise.  He  also  knew  that  it  pro- 
jected into  the  shaft,  and  that  other  miners 
riding  on  the  cage  had  caught  their  clothes 
upon  it  He  had  once  caught  and'  torn  his 
clothes  upon  it,  although  he  said  he  had  never 
seen  the  trip.  The  shaft  and  cage  were  dark 
except  at  tbe  openings  of  the  levels  into 
the  main  shaft.  Light  could  not  be  carried 
on  the  cage  on  account  of  the  draught  cauFed 
by  tbe  rapid  operation  of  tbe  cage.  At  the 
time  of  tbe  injury,  respondent  was  on  the 
upper  passenger  deck  and  on  the  side  of  the 
cage  opposite  the  trip.  Upon  these  facts 
appellant,  apparently  conceding  that  it  was 
negligent  in  maintaining  the  trip  in  the  condi- 
tion described,  contends  that  the  danger  of 
persons  being  caught  thereon  was  apparent 
and  known  to  the  respondent,  and  was  there- 
fore assumed  as  one  of  the  ordinary,  obvious 
risks  of  his  employment.  Tbe  general  rule 
is  that  if  the  servant  knows  the  danger,  or 
if  it  is  so  patent  that  an  ordinarily  prudent 
person  would  see  and  appreciate  It,  and  he 
continues  in  the  master's  service,  he  assumes 
the  obvious  risk;  but  if  the  defects  in  the 
machinery  or  appliances  grow  out  of  the 
want  of  ordinary  care  on  the  part  of  the 
master,  and  are  not  so  serious  but  that  the 
appliances  may  be  safely  used  with  care  and 
prudence,  tbe  master  Is  liable,  where  an  ln< 
Jury  occurs  when  the  injured  servant  wes 
the  appliances  with  care.  20  Am.  &  Eng. 
iinc.  of  Law  (2d  Bd.)  126. 

Wl)lle  the  re^ondent  in  this  case  testified 
that  he  knew  of  the  arrangement  and  location 
of  the  trip,  and  that  he  and  others  on  dif- 
ferent occasions  had  caught  and  torn  their 
clothes  upon  it,  we  think  it  does  not  appear 
that  the  danger,  at  the  time  of  the  injury, 
was  so  patent  that  an  ordinary  person  would 
see  an*  appreciate  it.  The  trip  was  not  ex- 
posed where  it  could  be  seen.  It  was  in 
the  dark.  While  respondent  beard  it  click 
against  the  Iron  car  every  time  the  cage 
passed  it,  he  bad  never  seen  It.  It  had  never 
done  any  more  harm  than  to  tear  clothes 
prior  to  the  time  when  he  was  injured. 
With  care  and  prudence  It  could  be,  and  was, 
passed  daily  with  safety.  Respondent,  in 
order  to  avoid  any  danger,  rode  upon  the  op- 
posite side  of  the  car  from  the  trip.  Tbe 
other  ■passengers  were  placed  upon  tbe  car 
by  the  man  at  the  hoist.  Respondent  had 
no  part  In  arranging  these  pasi^engers  in 
their  positions,  and  he  no  doubt  relied, 
as  he  had  a  right  to  do,  upon  the  fact  that 
the  passengers  were  so  placed  by  tne  master 
that  tbe  clothing  of  none  of  them  would  be 
caught  upon  the  trip.  Respondent  stood  up- 
on the  upper  passenger  deck  oh  the  side  of 
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the  cage  opposite  the  trip,  where  be  was  ax>- 
parently  perfectly  safe.  The  cage  and  the 
shaft  being  dark,  be  bad  no  opportunity  to 
see  and  appreciate  the  danger  of  other  pas- 
sengers being  caught  and  Injured  or  burled 
against  him.  He  was  careful  for  bis  own 
safety,  and  only  assumed  the  rislc  which  was 
apparent  and  obvious  to  him.  If  be  had 
loaded  the  car,  or  if  be  might  reasonably 
be  held  to  hare  seen  and  appreciated  the 
danger  of  other  persons  on  the  cage  being 
caught  upon  the  trip  at  the  time  of  the  in- 
Jury,  he  no  doubt  would  be  held,  as  a  matter 
of  law,  to  have  assumed  the  risk;  but  when 
it  was  shown  that  the  cage  was  crowded  to 
its  limit,  so  that  be  was  unable  to  move  from 
bis  position;  that  he  was  on  the  opposite 
side  of  the  cage  and  upon  another  platform 
from  the  person  who  was  caught  and  hurled 
against  him;  that  the  cage  and  tbe  shaft 
were  dark,  so  that  he  conld  not  see  the  other 
passengers  or  their  positions  upon  tbe  plat- 
form; that  he  was  not  required  to  place 
the  passengers  in  position,  and  did  not  do 
so— these  facts  tend  very  strongly  to  show 
that  the  risk  was  not  one  assumed  by  him. 
He  knew  that  the  position  of  tbe  trip  made 
it  liable  to  catch  persons  riding  carelessly 
in  the  cage,  yet,  with  careful  placing  of  tbe 
passengers  and  prudence  in  operating  tbe 
cage,  he  also  knew  that  the  appliances  were 
safe,  because  they  were  dally  used  with  safe- 
ty. The  record  does  not  show  that  Mr.  Par- 
ley shifted  his  position  upon  the  cage,  or 
that  the  passengers  were  loaded  by  a  fellow 
servant,  or  that  respondent  was  negligent 
in  any  way.  We  have '  uniformly  held  that 
the  question  of  assumed  risk  is  for  the  jury, 
where  reasonable  minds  may  differ  upon  it. 
Christiansen  v.  Pacific  Bridge  Co..  27  Wash. 
582.  68  Pac.  191 :  Shoemaker  v.  Lumber  Co., 
27  Wash.  637.  68  Pac.  380 ;  Gaudle  v.  North- 
em  Lumber  Co..  34  Wash.  34,  74  Pac.  lOOft; 
Jancko  T.  West  Coast  Co.,  34  Wash.  H^e, 
76  Pac.  78;  Currans  v.  Seattle,  etc.,  Nav. 
Co..  34  Wash.  512,  76  Pac.  87:  De  Mase  v. 
O.  R.  &  N.  Co.  (Wash.)  82  Pac.  170.  This  case, 
upon  Its  facts,  falls  within  that  rule. 
The  judgment  Is  therefore  afllrroed. 

ROOT,    DUNBAR.    HADLET,    FULLER- 
TON,  and  CROW,  JJ.,  concur. 


(40  Wa8h.   U7) 

QUARLES  V.  FREDERICK  et  al. 

(Supreme  C!ourt  of  WnBhinRton.    March  3. 
■    190C.) 

Appeai.  —  Vabiance  —  Objection  Not  Madb 

Bei.ow. 

WTiere  each  party  gave  in  evidence  his 
version  of  the  tranaaction,  regsirdless  of  the 
pleadintra.  it  is  too  late  on  appeal  to  object  that 
the  verdict  was  not  in  accord  with  the  claim  of 
either  party  as  made  by  the  pleadings. 

FEd.   Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  {  1323.] 

Appeal  from  Superior  Ck>urt,  King  County ; 
George  E.  Morris,  Judge. 


Action  by  D.  M.  Qnarles  against  M.  M. 
Frederick  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Fred  H.  Peterson  and  H.  C.  Force,  for  ap- 
pellants. George  McKay  and  Thomas  ,B.  Mc- 
Mabon,  for  respondent 

PER  CURIAM.  This  action  was  brought 
by  the  respondent  against  the  appellants  to 
recover  a  balance  claimed  to  be  due  for  ser- 
vices. Tbe  appellants  are  Jewelers,  and  em- 
ployed tbe  respondent  to  work  for  them  as 
a  cleaner  and  repairer,  agreeing  to  pay  him 
for  bis  services  at  the  rate  of  $35  per  week. . 
The  appellant  workiad  from  May  9,  1901,  to 
September  24,  1904,  and  received  in  part 
payment  for  bis  services  the  sum  of  $493. 
At  tbe  conclusion  of  bis  services  tbe  re- 
spondent claimed  that  be  was  entitled  to 
$85  per  week  for  the  entire  time  between  the 
dates  above  mentioned,  while  the  appellants 
claimed  that  he  was  entitled  to  $35  per  week 
up  to  June  11  only,  and  $25  per  week  there- 
after, averring  that  tbe  agreement  as  to 
wages  was  modified  by  tbe  mutual  consent 
of  the  parties  on  June  11  to  tbe  effect  that 
the  respondent's  wages  should  be  $25  per 
week  thereafter  Instead  of  $35  per  week. 
Under  the  claim  of  tbe  respondent  there  was 
a  balance  due  bim  of-  $257 ;  while  under  ap- 
pellants' contention  there  wasonly$111.65due. 
On  the  trial  tbe  jury  brought  In  a  verdict 
in  favor  of  the  respondent  for  $217,  and  for 
this  sum  judgment  was  entered  In  his  favor 
by  the  court 

While  tbe  appellants  assign  three  separate 
errors  tbey  can  all  be  summed  up  In  tbe  con- 
tention that  tbe  evidence  does  not  support 
the  verdict  returned  by  tbe  jury.  Tbe  ap- 
pellants admit  that  bad  tbe  jury  returned 
the  amount  claimed  by  the  respondent,  or  the 
amount  admitted  to  be  due  by  them,  tbe 
verdict  could  not  be  assailed  on  this  ground, 
but  tbey  say  there  was  no  evidence  w^batso- 
ever  that  the  appellants  owed  tbe  respondent 
$217;  and,  from  the  fact  that  tbe  jury  re- 
turned that  sum  as  their  verdict,  tbey  draw 
tbe  c6ncIusIon  that  the  verdict  was  the  re- 
sult of  a  willful  disregard  of  the  facts  shown 
at  tbe  trial,  and  a  compromise  of  the  con- 
flicting opinions  held  by  different  m^nliers 
of  the  jury  which  the  Jury  had  no  right  to 
make.  It  Is  our  opinion,  however,  that  tbe 
evidence  does  justify  tbe  verdict  As  we 
have  stated,  the  principal  contest  was  over 
the  question  whether  or  not  there  bad  been 
a  change  in  tbe  original  contract  with  refor- 
ence  to  wages.  On  this  question  there  was 
evidence  from  which  the  jury  c«uld  have 
found  that  a  change  was  made  In  accordance 
with  tbe  appellants'  contention,  not  at  the 
time  claimed  by  them,  but  at  a  later  date. 
It  was  In  evidence  also  that  the  appellants 
bad  made  some  allowances  as  to  charges 
for  a  room  which  they  had  rented  to  the  re- 
spondent on  tbe  assumption  that  there  bad 
been  a  modification  of  the  lease  on  June  11. 
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If  tbe  wages  b«  calculnted  on  the  basis  of 
the  later  change,  and  the  allowances  for  room 
rent  tbe  appellants  deducted  be  charged  to 
tbe  respondent,  tbe  stun  total  is  practically 
tbe  verdict  returned  by  the  Jury. 

It  is  objected  to  this  computation  that 
tbe  Issues  were  not  made  upon  such  a 
theory.  But  tbe  case  was  not  tried  on  tbe 
theory  made  by  the  pleadings.  Each  side 
gave  In  evidence  their  version  of  tbe  trans- 
action, regardless  of  the  pleadings,  and  It 
Is  now  too  late  to  complain  that  the  verdict 
does  not  accord  with  the  claim  of  either 
party  made  by  tbe  pleadings. 

The  Judgment  Is  affirmed. 


(41   Wash  U9) 

CRIMM  V.  OLYMPIA   LIGHT  &  POWER 
CX). 
(Supreme  Court  of  Washington.    March  3, 

looa) 

Masteb  and  Sebvakt— Injttbies  to  Sebvant 

— Fellow  Servants. 

Where  plaintiff  and  D.  for  several  years 
bad  lieen  in  defendant's  employ  as  motormen, 
'operating  two  freight  motor  cars,  wiiich  defend- 
ant maintained  and  operated  for  the  purjMse 
of  hanling  beer  for  a  brewery,  and  plaintiff  and 
D.  operated  such  cars  without  any  fixed  sched- 
ule under  arrangements  made  between  them- 
selves, plaintiff  and  D.  were  fellow  servants. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  {{  486,  506- 
509,  571.] 

Hadley  and  Dunbar,  JX,  dissenting. 

Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  Linn,  Judge. 

Action  by  John  S.  Grimm  against  the  Olym- 
pla  Light  &  Power  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

T.  N.  Allen  and  Troy  &  Falknor,  for  appel- 
lant.   Vance  &  Mitchell,  for  respondent 

CROW,  3.  This  Is  an  action  to  recover 
for  personal  Injuries.  Tbe  appellant  Is  the 
owner  and  operator  of  a  single  track  electric 
railway  line,  between  the  city  of  Olympla 
and  the  town  of  Tumwater.  Tbe  line  la 
used  for  the  transportation  of  both  passen- 
gers and  freight  At  Tumwater  Is  located 
a  brewery,  and  tbe  tracks  of  the  appellant 
company  extend  to  the  brewery  for  the  pur- 
pose of  affording  means  to  transport  beer  in 
large  quantities  to  the  Northern  Padflc  rail- 
way depot  and  also  to  a  shipping  dock,  both 
of  which  are  in  Olympla.  The  electric  rail- 
way company  supplies  the  necessary  cars 
and  motormen  and  brakemen  to  operate  them 
for  transporting  the  beer.  Long  prior  to  and 
at  tbe  time  of  the  happening  of  the  events 
here  Involved,  It  had  been  customary  for  tbe 
brewery  company  to  call  out  cars  whenever 
it  desired  to  make  shipments.  No  regular 
time  schedule  was,  or  could  be,  established 
for  tbe  running  of  the  beer  cars.  There 
were  at  least  four  switches  along  tbe  line, 
which  were  used  to  facilitate  the  passage  of 


tbe  cars.  The  operators  of  the  cars  were  au- 
thorized to  select  the  times  for  their  running, 
and  In  this  they  appear  to  have  been,  unre- 
stricted except  in  tbe  observance  of  tbe  time 
schedules  for  passenger  cars.  Two  beer  cars 
were  In  use,  and  the  motormen  con- 
trolled their  running  time.  The  method 
of  operation  was  substantially  as  follows: 
When  a  car  was  loaded  with  beer  at  Turn- 
water,  It  was  taken  over  the  line  to  Olympla, 
and,  after .  the  load  was  discharged,  was 
started  on  tbe  return  trip  to  Tumwater. 
Ordinarily  it  was  expected  that  somewhere 
on  the  line  tbe  other  car  would  be  met  on  Its 
way  to  Olympla  with  a  load  of  beer.  There 
was  no  established  rule  or  custom  as  to .  a 
place  for  meeting  and  passing.  The  custom 
adopted  by  tbe  motormen  themselves  seems 
to  have  been  for  each  car  to  proceed  when 
ready  to  go,  and  when  it  reached  a  switch, 
if  tbe  other  car  was  not  there  and  could  not 
be  seen  approaching,  tbe  car  at  the  switch 
continued  on  its  course  until  it  met  tbe  oth- 
er car  at  a  switch  or  elsewhere.  If  the  two 
met  between  switches,  the  one  nearest  a 
switch  was  expected  to  retreat  to  such  switch 
where  a  passage  was  effected.  These  ar- 
rangements were  made  by  the  motormen 
themselves,  being  tbe  result  of  such  confer- 
ences as  they  were  enabled  to  have  from  time 
to  time  as  tbey  came  in  touch  witb  eacb 
other.  On  the  day  respondent  received  bis 
injuries,  be  was  acting  as  motorman  of  one 
of  the  beer  cars.  A  Mr.  Dye  was  motorman 
of  tbe  other  car,  and  the  latter  car  also  pushed 
In  front  of  It  a  flat  car,  both  being  loaded  with 
beer.  A  Mr.  Edwards  was  brakeman  for 
the  flat  car.  There  were  no  conductors ;  tbe 
motorman  having  control  of  the  movements 
of  the  cars.  At  an  early  hour  In  tbe  morn- 
ing, respondent  proceeded  to  Tumwater  with 
bis  car,  where  it  was  loaded  with  beer.  He 
then  started  for  Olympla.  About  the  time 
he  left  Tumwater  he  saw  tbat  the  other  car 
and  flat  car  had  arrived  In  charge  of  Mr. 
Dye,  and  he  knew  that  it  was  Dye's  inten- 
tion, when  the  cars  were  loaded,  to  immedi- 
ately proceed  with  them  to  Olympla.  Re- 
spondent proceeded  with  his  car  to  Olympla, 
where  tbe  load  was  soon  discharged,  and 
he  thereupon  started  on  tbe  return  trip  to 
Tumwater.  He  passed  several  switches  with- 
out meeting  the  other  car  and  flat  car.  Tb6 
morning  was  very  foggy;  witnesses  for  ap- 
pellant claiming  tbe  fog  was  generally  heavy 
at  all  parts  along  the  line  including  the 
point  of  the  collision  hereinafter  mentioned, 
while  respondent's  witnesses  contended  it 
was  "banked,"  being  much  heavier  at  some 
places  than  at  others.  Respondent  was  ac- 
companied on  the  return  trip  by  bis  son,  and 
also  by  a  Mr.  Mcintosh,  an  employ^  of  the 
brewery.  Testimony  of  tbe  respondent  was 
to  tbe  effect  that  bis  car  was  going  at  the 
rate  of  from  5  to  8  miles  per  hour,  when 
he  and  bis  companions  discovered  tbe  other 
car  with  the  flat  car  in  front  of  it  approach- 
ing thFougii  the  fog.    Tbey  estimate  the  dis- 
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tance  between  the  two  when  they  first  saw 
the  approaching  cars  at  from  20O  to  300  feet 
Appellant's  witnesses  estimate  tne  distance 
at  from  100  to  125  feet  Respondent's  wit- 
nesses also  estimate  the  speed  of  the  other 
cars  to  have  been  considerably  greater  than 
that  of  respondent's. car,  but  appellant's  wit- 
nesses estimate  it  as  less.  Respondent's 
companions  Jumped  from  his  car,  but  he  re- 
mained at  bis  post  and  says  be  succeeded 
in  stopping.  He  also  says  he  bad  Just  suc- 
ceeded In  starting  his  car  on  a  backwai-d 
movement  when  the  flat  car  plunged  Into 
his  own.  Appellant's  witnesses  contended 
that  respondent  never  succeeded  in  stopping 
his  car.  Prior  to  the  collision,  the  other 
motorman.  Dye,  and  the  fiat  car  brakeman, 
Edwards,  had  jumped  from  their  car.  The 
latter  was  not  at  bis  braise  upon  the  fiat 
car,  but  was  standing  by  the  motorman  on  the 
motor  car.  The  first  impact  stayed  the  prog- 
ress of  tbe  fiat  car  and  its  motor  car,  and 
caused  them  to  retreat  slightly;  but  imme- 
diately tbey  plunged  again  into  tbe  respond- 
ent's car,  and  he  was  injured.  Immediate- 
ly after  this  Mr.  Mclntosb  Jumped  upon  the 
pursuing  motor  car,  and  stopped  it  Re- 
spondent says  that,  when  be  saw  the  other 
cars  approaching,  be  believed  there  was  time 
to  avoid  a  collision;  that  if  tbe  power  bad 
been  disconnected  and  tbe  brakes  set  upon 
tbe  approaching  cars,  as  it  was  tbe  duty  of 
tbe  motorman  and  brakeman  to  do,  and  as  be 
assumed  would  be  done,  the  collision  would 
not  have  occurred.  The  testimony  was  con- 
flicting as  to  whether  Dye  had  set  bis  brake 
and  turned  off  the  current  before  leaving  bis 
car.  The  foregoing,  we  l>elieve,  is  a  fair 
statement  of  the  more  material  facts.  While 
there  is  some  dispute  as  to  some  of  them,  yet 
we  assume  for  tbe  purposes  of  this  opinon 
that  the  verdict  of  tbe  Jury  has  established 
the  facts  in  accordance  with  respondent's  con- 
tention. Tbe  complaint  charges  tbe  appel- 
lant witb  negligence  in  the  operation  of  tbe 
approaching  cars,  and  avers  that  respondent 
had  no  power  or  authority  of  any  kind  over 
them.  Other  allegations  of  negligence  were 
made,  but  are  not  before  us  on  this  appeal. 
The  answer  denies  that  tbe  appellant  was 
negligent;  alleges  that  the  respondent  and 
the  motorman  upon  the  other  car  were  fel- 
low servants;  that  respondent  was  guilty  of 
contributory  negligence,  and  that  be  assum- 
ed tbe  risk.  Tbe  cause  was  tried  before  a 
Jury,  and  a  verdict  was  returned  for  the 
respondent  Appellant's  motion  for  a  new 
trial  was  denl^^d.  Judgment  was  entered  up- 
on the  verdict  and  this  appeal  has  been 
taken. 

Numerous  assignments  of  error  have  been 
made,  but  we  will  discuss  those  only  which 
have  a  controlling  influence  on  this  case  as 
It  is  regarded  by  the  majority  of  this  court 
Appellant's  principal  contention  Is  that  tin- 
der the  undisputed  facts  as  disclosed  by  tbe 
evidence,  respondent  and  Dye  were  fellow 
servants;  that  If  any  negligent  act  was  per- 


formed T)y  Dye,  It  was  the  act  of  respond- 
ent's fellow  servant,  for  which  appellant 
was  not  liable.  On  the  other  band,  respond- 
ent contends  that  Dye  in  charge  oLone  train 
and  respondent  in  charge  of  the  other  were 
vice  principals  or  representatives  of  appel- 
lant, their  common  master.  In  support  of 
this  contention  respondent  bases  especial  re- 
liance upon  the  case  of  Northern  Pacific  Rail- 
road Co.  V.  O'Brien,  1  Wash.  St  599,  21  Pac 
32,  in  which  our  territorial  Supreme  Court 
followed  Chicago,  Milwaukee  R.  R.  Co.  v. 
Ross,  112  U.  S.  377,  5  Sup.  Ct  184,  28  L.  Ed. 
787.  Respondent  also  calls  attention  to  the 
fact  that  although  the  Ross  Case  has  been 
overruled  In  Ni?w  England  R.  R.  Co.  v.  Oon- 
roy,  175  U.  S.  323,  20  Sup.  Ct  83,  44  L.  Ed. 
181,  this  court  has  still  adhered  to  the  doc- 
trine of  the  Ross  Case  in  Mullin  v.  N.  P.  Ry. 
Co.,  38  Wash.  550,  80  Pac.  814.  With  other 
authorities,  he  also  cites  Conine  v.  Oiympia 
Logging  Co.,  36  Wash.  345,  78  Pac.  932,  in 
which  this  court  cites  with  approval  the  case 
of  Cooper  v.  Mullins,  30  Ga.  14C,  76  Am. 
Dec.  638.  We  have  carefully  considered  aD 
these  authorities  and  others  of  similar  char- 
acter cited  by  respondent,  but  are  unable  to 
arrive  at  any  other  conclusion  than  to  hold 
respondent  and  Dye  to  have  been  fellow 
servants.  In  Uammarberg  v.  St  Paul  &  Ta- 
coma  Lumber  Co.,  19  Wash.  637.  53  Pac.  727. 
Dunbar,  J.,  after  discussing  the  history  of 
the  doctrine  of  fellow  servant  and  com- 
mentlug  on  the  fact  that  the  principles  In- 
volved had  by  some  courts,  by  inharmonious 
and  indiscriminate  application,  been  made 
productive  of  oppressive  wrong,  said :  "It  is 
gratifying,  however,  to  observe  that  recently 
Judicial  opinion  seems  to  favor  a  restriction 
of  the  doctrine  of  nonliability  for  the  actions 
of  fellow  servants,  and  the  English  rule,  that 
a  servant  In  command  is  a  fellow  servant 
has  been  repudiated  by  a  great  majority  of 
tbe  American  cases,  and  It  seems  now  to  be 
pretty  well  established  that  in  order  to  con- 
stitute one  a  fellow  servant  he  must  be  In  the 
same  common  employment  with  the  one  who 
has  suffered  from  his  negligence.  Shearman 
&  Redfleld,  Negligence  (4th  Ed.)  S  234,  And 
the  question  of  whether  particular  employes 
are  fellow  servants  is  in  some  states  submit- 
ted to  the  Jury.  Mullan  v.  Philadelphia  &  S. 
M.  S.  Co.,  78  Pa.  25,  21  Am.  Rep.  2.  The 
rule  was  announced  in  that  case  that  the  risk 
which  tbe  laborer  assumes  from  the  neglect 
of  his  fellow  is  where  they  are  co-operating 
in  tbe  same  business,  so  that  he  knows  that 
tbe  employment  Is  one  of  tbe  Incidents  of 
their  common  service.  It  has  been  held  in 
Georgia  that  none  are  deemed  to  be  in  a  com- 
mon employment  who  have  no  opportunity 
to  use  precautions  against  each  other's  neg- 
ligence. Cooper  T.  Mullins,  30  Oa.  146.  76 
Am.  Dec  638.  And  this,  we  think,  is  In 
strict  consonance  with  the  Just  theory  upon 
which  the  rule  was  first  recognized." 

There  Is  no  doubt  but  that  the  doctrine  of 
nonliability  of  the  ma:ster  for  negligent  acts  of 
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fellow  serrants  has  been  materially  restrict- 
ed io  tbis  as  well  as  some  other  jarlsdlctions, 
but  It  certainly  has  not  been  entirely  abol- 
ished. The  rules  of  consociation  of  duties 
and  connective  or  controlling  Influence  are 
recognized  by  us.  In  the  latter  portion  of 
section  501,  of  bis  work  on  Master  &  'Serv- 
ant, Mr.  Labatt  says ;  "  •  ♦  •  the  exist- 
ence of  common  employment  resolves  itself 
Into  the  inquiry,  whether  there  was  such  a 
relation  between  the  duties  of  the  negligent 
and  delinquent  servants — such  consociation 
and  co-operation  in  the  performance  of  the 
work  which  was  being  done  when  the  in- 
jury was  received — that  such  self-protection 
was  reasonably  feasible  by  one  or  other  of 
the  means  noted  in  the  cases  cited  in  the  fol- 
lowing section."  Then  follows  section  501a, 
noting  the  various  means  of  self-protection, 
in  which  the  author  in  part  says:  "An  ex- 
amination of  the  cases  shows  that  the  ele- 
ments upon  the  existence  or  nonexistence  of 
which  the  applicability  or  nonapplicabllity 
of  the  doctrine  of  consociation  depends  are 
those  indicated  by  the  following  paragraphs : 
(1)  Tbe  fact  that  the  injured  servant  had  or 
had  not  an  opportunity  of  observing  the  extent 
to  which  the  negligent  servant  was  compe- 
tent for  tbe  performance  of  his  duties  and 
the  manner  in  which  be  habitually  conduct- 
ed himself.  ♦  ♦  •  (3)  The  fact  that  the 
Injured  servant  was  or  was  not  able  to  lessen 
the  risk  of  injury  by  exercising  upon  tbe  neg- 
ligent servant  an  Influence  calculated  to  pro- 
mote caution  and  diligence  on  tbe  part  of  the 
latter.  ♦  •  •  It  will  be  found  that  the 
whole  of  these  elements  are  seldom  adverted 
to  In  a  single  case.  As  a  general  rule  tbe 
conrts  content  themselves  with  a  reference 
to  that  particular  one  which  hai^ns  to  be 
suggested  by  the  special  aspect  of  the  evi- 
dence under  wblch  the  case  has  been  submit- 
ted." The  undisputed  evidence  shows  ap- 
pellant had  passenger  cars  running  according 
to  a  fixed  schedule  or  time  table ;  that  it  had 
only  two  freight  motor  cars,  one  in  charge 
of  Mr.  Dye,  and  tbe  other  In  charge  of  re- 
spondent These  freight  motor  cars  had  no 
fixed  time  or  schedule  for  running,  nor  was 
It  practicable  that  they  could  or  should  have 
any.  They  were  called  out  at  irregular  and 
uncertain  intervals  by  the  brewery  people, 
when  needed  for  hauling  beer  or  other 
freight  The  motormen  In  charge  of  these 
cars  had  received  general  instructions  from 
appellant's  manager  against  running  at  a 
high  or  unsafe  rate  of  speed,  and  by  common 
rule  or  consent  of  the  company  were  permit- 
ted and  expected  to  otherwise  arrange  their 
own  schedule  and  plans.  By  reason  of  the 
necessity  of  the  case,  occasioned  by  their  ir- 
regular periods  of  running,  they  arranged 
their  own  places  of  meeting  and  passing.  It 
is  dot  contended  that  the  cars  were  in  an  un- 
safe condition,  or  that  they  were  not  prop- 
erly constructed  and  equipped.  Neither  is 
it  contended  that  the  truck,  switches,  or.  In 
fact,  any  portions  of  the  right  of  way  were 


out  of  repair,  or  In  a  dangerous  condition. 
Respondent  had  been  employed  in  charge 
of  his  freight  motor  car  for  several  years, 
and  Dye  In  charge  of  his  for  more  than  one 
year  prior  to  the  accident  Diiring  all  tbis 
period  of  Joint  service  they  bad  personally 
arranged  places  of  meeting,  had  acted  to- 
gether In  one  common  employment,  and  were 
almost  continually  In  a  position  affording 
frequent  and  r^teated  opportunities  for  con- 
ferring together  and  exercising  Influence  and 
caution,  the  one  over  the  other.  Now,  apply- 
ing the  rules  laid  down  by  Mr.  Labatt  in  tbe 
section — 501a — above  quoted,  If  any  'one  of 
tbe  methods  of  mutual  self-protection  men- 
tioned by  him  existed,  they  were  fellow  ser- 
vants, and  not  vice  principals.  We  find  that 
respondent  had  ample  opportunity  for  per- 
sonally observing  the  extent  to  which  Mr. 
Dye  wa^  competent  for  tbe  performance  of 
his  duties,  and  the  manner  in  which  he  ha- 
bitually conducted  himself ;  also  that  respon- 
dent had  opportunities  to  lessen  his  risk  of 
injury  by  exercising  upon  Mr.  Dye  an  infln- 
ence  calcnlated  to  promote  caution  and  dil- 
igence on  bis  part 

In  Donnelly  v.  Packing  Co.,  68  Kan.  653, 
066,  75  Pac.  1017,  the  Supreme  Court  of 
Kansas  says:  "From  tbe  authorities  the 
following  rule  may  be  deduced:  Whenever 
co-employ6s,  under  the  control  of  one  master, 
are  engaged  In  the  discharge  of  duties  direct- 
ed to  one  common  end,  such  duties  being  so 
closely  related  that  each  employ^  must  know 
he  Is  exposed  to  the  risk  of  being  injured  by 
the  negligence  of  another,  they  are  fellow 
servants,  and  each  assumes  the  risk  to  which 
he  is  thus  exposed."  In  1897  the  Legisla- 
ture of  the  state  of  Missouri  enacted  a  stat- 
ute providing  that  every  railroad  coriwra- 
tlon  owning  or  operating  a  railr-md  In  that 
state  should  be  liable  for  all  damages  sus- 
tained by  any  kgeat  or  servant  thereof,  while 
engaged  In  tbe  work  of  operating  such  rail- 
road, by  reason  of  the  negligence  of  any  other 
agent  or  servant  thereof,  thus  abolishing 
the  defense  of  fellow  servants  as  to  employ- 
ees of  such  a  company.  This  statute  placed 
a  greater  restriction  on  the  doctrine  of  fellow 
servant  when  applied  to  ouployes  of  steam 
railroads,  than  has  ever  been  recognized  In 
this  state ;  yet  the  Supreme  Court  of  Missouri, 
In  Sams  v.  St  Louis  &  M.  R.  B.  Co.,  174  Mo. 
63,  73  S.  W.  686,  61  L.  R.  A.  475,  not  only 
held  this  statute  did  not  apply  to  street  rail- 
way employes,  but  also  held  a  moterman 
and  conductor  on  an  electric  street  car  to  be 
fellew  servants.  Afterwards  the  Court  of 
Appeals  of  Missouri,  in  Stocks  v.  St  Louis 
Transit  Co.,  106  Mo.  Aw>.  129,  79  S.  W.  1176, 
held  a  conductor  on  one  trolley  car  was  tbe 
fellow  servant  of  a  moterman  operating 
another  trolley  car  on  tbe  same  line  of  street 
railway,  so  that  the  one  could  not  recover 
damages  for  personal  Injuries  sustained  by 
reason  of  the  negligence  of  the  other  while 
in  tbe  discharge  of  his  duties.  In  Chicago 
City  Ry.  Co.  v.  Leach,  208  111.  198,  70  N.  E. 
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222,  100  Am.  St  Rep.  216,  the  Supreme 
Court  of  Illinois  held  a  gripman  on  one  cable 
car  to  be  the  fellow  servant  of  a  conductor 
on  another.  We  think  these  authorities  shoTV 
a  tendency  on  the  part  of  the  various  courts 
of  this  country  to  apply  a  less  strict  rule  to 
the  doctrine  of  fellow  servants  when  em- 
ployes of  a  street  railway  company  are  con- 
cerned, than  is  applied  to  employes  of  a 
steam  railway  company.  The  distinction  Is 
apparent  and  reasonable,  as  it  grows  out  of 
the  fact  that  the  employes  of  street  railway 
companies  have  more  favorable  and  frequent 
opportunities  to  associate  together  and  to  ex- 
ercise a  controlling  or  restrictive  Influence 
one  over  the  other.  As  said  by  the  Supreme 
Court  of  Illinois,  there  is  no  similarity  be- 
tween the  relations  of  servants  on  different 
trains  on  a  steam  railroad  which  are  run 
under  orders  and  directed  by  a  train  dis- 
patcher, for  the  purpose  of  preventing  In- 
terference and  collision,  and  the  relations 
of  servants  on  street  cars  which  followed 
each  other  over  tracts  and  managed  their 
trains  with  reference  to  each  other. 

In  this  case  it  was  the  duty  of  the  respond- 
ent and  the  motorman  Dye  to  Jointly  manage 
their  trains  In  such  a  manner  as  to  avoid 
collision  or  danger,  and  for  this  purpose  they 
had  ample  authority  and  opportunity  to  com- 
plete arrangements  satisfactory  to  them- 
selves. Under  the  undisputed  facts  of  this 
case,  we  arrive  at  the  conclusion  that  re- 
spondent and  Dye  were  fellow  servants,  and 
that  appellant,  as  their  common  master,  was 
not  liable  for  any  personal  Injuries  which  re- 
spondent has  sustained  by  reason  of  any  neg- 
ligent acts  of  Dye,  performed  by  him  while 
in  the  discharge  of  his  duties  as  motorman. 
Without  regard  to  the  question  of  fellow  serv- 
ant. Despondent  cannot  recover  for  the  fur- 
ther reason  that  be  assumed  all  risks  and  dan- 
gers naturally  or  necessarily  Incident  to  his 
employment  He  was  engaged  as  motorman 
in  charge  of  bis  car,  running  under  the  same 
methods  and  on  the  same  plan  for  a  period  of 
several  years  prior  to  the  accident,  and  for 
more  than  one  year  had  been  associated  with 
Dye  to  such  Intimate  extent  tbat  he  bad  am- 
ple opportunity  for  observing  the  manner  in 
which  Dye  discharged  his  duties,  and  also 
had  ample  opportunity  for  knowing  all  dan- 
gers liable  to  arise.  It  was  a  very  common 
occurrence  for  fogs  to  prevail  upon  the  line 
of  the  right  of  way,  and  respondent  must 
have  known  that  additional  dangers  were 
liable  to  arise  by  the  presence  of  such  fogs. 
This  accident  was  one'  respondent  might  have 
anticipated  as  a  natural  consequence  of  exist- 
ing conditions,  and  the  system  under  which 
the  freight  cars  were  operated.  In  any  event 
he  must  be  held  to  have  been  fully  aware  of 
all  the  dangers  necessarily  Incident  to  bis 
employment  and  having  continued  in  such 
employment  for  several  years,  he  must  be 
held,  under  the  law,  to  have  assumed  all  the 
risks  necessarily  incident  thereto,  and  such 


assumption  of  risk  Is  an  available  defense  to 
be  Interposed  by  appellant. 

In  view  of  what  we  have  said  npon  the 
defenses  of  fellow  servant  and  assumption  of 
risk,  It  is  not  necessary  to  discuss  any  other 
assignments  of  error. 

The  Judgment  of  the  superior  court  is  re- 
versed, and  the  cause  is  remanded,  with  In- 
structions to  dismiss  the  action. 

MOUNT,  C.  J.,  and  ROOT,  J.,  concur. 
FULLEKTON,  J.,  concurs  In  the  result  RUD- 
KIN,  J.,  concurs  on  the  first  ground  discussed 
In  the  opinion. 

HADLEY,  J.  I  dissent  from  the  conclu- 
sion reached  by  the  majority  In  this  case.  In 
view  of  former  decisions  of  this  court  up6n 
tbe  subject  of  fellow  servants,  I  believe  the 
majority  opinion  tends  to  create  confusion 
as  to  what  doctrine  tbe  court  intends  to  es- 
tablish in  relation  to  liability  for  the  acts  of 
employ^  under  some  circumstances. 

Appellant's  counsel  have  exhaustively  and 
ably  argued  the  law  upon  tbe  subject  of  fel- 
low servants,  and  have  cited  and  reviewed 
many  authorities.  Tbe  authorities  upon  this 
subject  are  so  hopelessly  at  variance  that  It 
would  be  as  Impossible  to  harmonize  them 
as  It  would  be  unprofitable, to  review  them 
In  this  opinion.  This  court  early  approved 
the  doctrine  of  Chicago,  M.  &  St  P.  Ry.  Co. 
V.  Ross,  112  U.  S.  377,  5  Sup.  Ct  184,  28  L. 
Ed.  787.  It  was  held  in  that  case  that  a  con- 
ductor of  a  railway  train  or  one  who  has  the 
right  to  command  tbe  movements  of  the 
train  represents  the  company  while  perform- 
ing those  duties,  and  does  not  sustain  tbe 
relation  of  a  fellow  servant  to  other  em- 
ployes of  the  company  on  the  train.  This 
court  applied  tbe  doctrine  of  tbat  case  in 
an  oplnon  written  by  Burke,  C.  J.,  In  the 
early  case  of  Northern  Pacific  R.  R.  Co.  v. 
O'Brien,  1  Wash.  St  599,  21  Pat  32.  It  is 
true,  tbat  decision  was  rendered  In  territorial 
days,  and  a  short  time  before  the  organiza- 
tion of  the  state,  but  the  court  as  subse- 
quently organized,  has  repeatedly  applied  the 
principles  of  the  Ross  Case.  In  the  late  case 
of  MulUn  V.  Northern  Pacific  Ry.  Co.  (Wash.) 
80  Pac.  814,  the  court  said:  "Appellant  cites 
the  leading  case  of  New  England  R.  Co.  v. 
Conroy,  175  U.  S.  323,  20  Sup.  Ct  85,  44  L. 
Ed.  181,  where  that  court  enters  Into  a  lengthy 
review  of  the  doctrine  of  fellow  servants,  and 
overrules  the  case  of  Chicago,  M.  &  St  P.  R. 
Co.  V.  Ross,  112  U.  S.  377,  5  Sup.  Ct  184,  28 
L.  Ed.  787.  This  court  has  previously  avowed 
its  determination  to  abide  by  the  principles 
announced  in  tbe  decision  of  tbe  Ross  Case, 
and  has  refused  to  follow  the  doctrines  an- 
nounced in  the  later  case  just  above  cited." 
It  will  therefore  be  seen  tbat  this  court  has 
refused  to  depart  from  tbe  principles  of  the 
Ross  Case,  notwithstanding  tbe  fact  that  it 
has  been  overruled  by  the  court  that  render- 
ed that  decision.    If  the  principles  of  the 
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Ross  Case  are  applied  to  the  case  at  bar, 
then  the  motomian  who  controlled  and  di- 
rected the  approaching  car  was  not  a  fellow 
servant  with  respondent.  He  was  not  un- 
der the  direction  of  any  conductor,  but  had 
entire  charge  of  the  movements  of  the  car, 
and  as  fully  represented  the  master  as  did 
the  conductor  in  the  Ross  Case.  Under  the 
mle  here  discussed,  both  be  and  respondent 
were  delegated  by  appellant  to  control  their 
respective  ears,  and  each  stood  as  the  repre- 
sentative of  appellant,  controlling  and  direct- 
ing an  independent  agency  of  appellant's 
business;  that  agency  being  the  management 
and  control  of  a  car  for  the  transportation  of 
freight  The  cars  were  as  distinct  in  their 
character  as  separate  railway  trains,  unless 
a  different  rule  should  be  applied  to  electric 
or  street  railway  companies,  which  appellant 
contends  should  be  done.  Upon  this  point 
the  case  of  Chicago  City  Ry.  Co.  v.  Leach,  208 
lU.  198,  70  N.  a  222,  100  Am.  St.  Rep.  216,  is 
citedi.  It  was  held  in  that  case  that  gripmen 
and  conductors  whose  duties  are  to  run  their 
trains  in  such  a  manner  as  not  to  Injure  those 
In  charge  of  trains  next  preceeding  or  follow- 
ing them,  and  who  have  power  and  oppor- 
tunity to  exert  influence  over  each  other,  are 
fellow  servants  with  other  men  in  the  service 
running  such  preceding  or  following  trains. 
The  theory  of  the  decision  is  that  such  em- 
ployte  are  engaged  in  tbe  same  character  of 
service;  that  they  are  brought  Into  such  rela- 
tions with  each  other  as  to  depend  upon  each 
other  for  their  safety,  and  that  they  have 
power  to  observe  the  manner  in  which  each 
discharges  his  duty,  and  to  influence  each  oth- 
er by  caution,  advice,  and  example.  Three 
Judges  refused  to  concur  In  the  opinion,  and 
dissented.  Tbe  supposed  Influence  of  one 
employ^  over  another  under  such  circum- 
stances, it  seems  to  me,  is  too  remote.  >How 
can  an  employ^  upon  one  car,  who  Is  busy  at- 
tending to  bis  own  duties,  anticipate  the  neg- 
ligence of  those  In  charge  of  another'  In  such 
a  degree  as  to  exercise  a  preventive  influence 
when  the  negligence  occurs?  The  opportunity 
to  exercise  such  an  Influence  at  such  a  time. 
In  the  nature  of  things,  would  seldom  be  af- 
forded. The  opportunity  for  that  preventive 
Influence  which  establishes  the  relation  of 
fellow  servant  should  be  such  as  enables  one 
to  exert  some  such  reasonably  direct  influence 
as  may  tend  to  avoid  threatened  negligence 
that  may  result  In  injury.  Such  was  the  the- 
ory upon  which  Colne  v.  Olympla  Logging 
Co.,  36  Wash.  345,  78  Pac.  932,  was  decided. 
I  am  unable  to  distinguish  in  principle  be- 
tween the  relations  of  Conine  and  tbe  engi- 
neer in  that  case  and  those  of  respondent 
and  the  controller  of  the  approaching  car  in 
this  case.  In  the  former  case  we  said:  "The 
situation  alleged,  as  we  have  seen,  was  such 
that  appellant  could  not  see  tbe  engineer, 
and  bad  not  an  opportunity  to  exercise  any 
preventive  Influence  over  him,  or  to  guard 
himself  against  tbe  act  of  starting  the  en- 
gine at  the  time  it  was  done.    They  were 


neither  In  sight,  nor  within  reasonable  bear- 
ing distance,  of  each  other.  While  the  work 
of  each  was  directed  to  a  common  end,  yet 
they  were  so  remote  from  each  other  that 
they  bad  no  opportunity  for  the  connective 
influence  by  which  one  fellow  servant  is  re- 
quired to  guard  himself  against  the  neglect 
of  another,  and  it  appears  that  sufficient 
means  for  so  doing  had  not  been  supplied 
by  respondent"  In  any  event,  the  circum- 
stances of  the  Illinois  case  differed  from 
those  in  the  case  at  bar.  That  involved  a 
double-trade  street  railway,  and  there  were 
established  rules  for  operating  cars  under 
a  regular  and  continued  service,  while  the 
cars  In  the  case  at  bar  were  operated  at 
irregular  and  uncertain  intervals.  But  even 
If  the  facts  were  in  all  respects  similar,  i 
am  nevertheless  unable  to  distinguish  the 
present  case  from  the  principle  applied  in 
the  Conine  Case.  Other  decisions  are  cited 
by  appellant  to  the  point  that  the  employ^ 
upon  one  street  car  are  fellow  servants  with 
those  upon  another.  These  are  based  upon 
tbe  theory  that  the  association  of  such  em- 
ployes is  sufficiently  close  to  enable  them  to 
exercise  a  preventive  influence  over  each 
other,  and  are  from  jurisdictions  where  this 
doctrine  has  not  been  limited  to  as  close  associa- 
tion in  a  common  employment  as  has  been 
done  in  this  state.  Some  federal  decisions 
are  cited.  Emphasis  is  placed  upon  the  au- 
thority of  tbe  case  of  Baltimore  Trust  & 
Guaranty  Co.  v.  Atlanta  Traction  Co.  (C.  C.» 
69  Fed.  358.  as  being  exactly  in  point  here. 
There  it  was  held  that  tbe  conductors  of 
two  electric  railway  cars  on  the  same  road 
are  fellow  servants,  and  that  the  common 
employer  is  not  liable  for  an  injury  to  one 
resulting  from  a  collision  caused  by  the  neg- 
ligence of  tbe  other.  The  trial  judge  said  in 
tbe  opinion:  "The  question  is  raised  as  to 
whether  the  two  conductors  are  fellow  ser- 
vants as  applicable  to  the  question  of  employ- 
ers' liability.  My  opinion  is  that  they  are. 
I  think  they  are  such  under  the  general 
law  and  under  the  decisions  of  the  Supreme 
Court  of  tbe  United  States.  Any  other  con- 
clusion cannot  be  reached  from  the  later  de- 
cisions of  the  Supreme  Court."  It  will  be 
observed  that  the  learned  judge  refers  to  the 
authority  of  tbe  later  decisions  of  the '  Su- 
preme Court  of  tbe  United  States.  The  de- 
cision in  the  Ross  Case  had  not  been  ac- 
tually overruled  at  that  time,  but  tbe  tenden- 
cy of  tbe  later  decislMis  was  sucb  that  the 
federal  trial  judge  doubtless  felt  under  obli- . 
gatlons  to  bold  as  be  did.  In  view  of  tbe 
position  which  this  court  has  taken  as  to  tbe 
Ross  Case,  tbe  later  federal  decisions  are 
not  authority  here.  Under  tbe  decisions  of 
this  court  tbe  motorman  of  the  approaching 
car  in  tbe  case  at  bar  was  tbe  delegated 
representative  of  the  master,  having  control 
and  direction  of  the  car,  and  the  respondent, 
at  tbe  time  of  tbe  accident,  was  not  associa- 
ted with  him  in  such  a  common  employment 
as  enabled  him  to  exercise  a  preventive  con- 
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trol  or  influence  over  tbe  motorman,  and 
make  blm  tbe  fellow  servant  of  tbe  latter. 
If  tbe  motorman  was  negligent,  tben,  as 
tbe  master's  representative,  bis  negligence 
became  tbat  of  tbe  master  so  far  as  his  re- 
lation to  tbe  respondent  was  concerned. 
Wbetber  be  was  negligent  in  abandoning  tbe 
car,  in  failing  to  disconnect  tbe  power  and 
set  tbe  brakes,  and  wbetber  bis  acts  in  tbe 
premises  proximately  caused  tbe  collisiou 
and  injury,  were  all  for  tbe  Jury.  A  similar 
application  of  principles  was  made,  by  tbig 
court  in  tbe  following  cases:  Bateman  v. 
Peninsular  Ry.  Co.,  20  Wasb.  133,  54  Pac. 
996;  Uren  V;  Golden  Tunnel  !ilining  Co.,  24 
Wasb.  261,  64  Pac.  174;  Sbannon  v.  Consoli- 
dated, etc..  Mining  Co.,  24  Wasb.  119,  64 
Pac.  169;  Brabon  v.  Seattle,  29  Wash.  6, 
69  Pac.  365;  Howe  v.  Northern  Pacific  Ry. 
Co.,  30  Wasb.  669,  70  Pac.  1100,  60  L.  R.  A. 
949. 

The  majority  opinion  holds  tbat  respond- 
ent assumed  tbe  risk  of  tbe  danger.  He  did 
not  assume  tbe  risk  of  negiigencfe  of  appel- 
lant through  its  representative  in  the  matter 
of  improperly  controlling  and  handling  tbe 
operating  mechanism  of  the  other  car.  He 
was  not  required  to  anticipate  negligence  in 
that  regard.  That  danger  would  arise  from 
such  negligence  of  tbe  master's  representa- 
tive was  not  to  blm  open  and  obvious,  and 
every  reasonable  expectation  was  against  it 
In  tbat  particular  appellant  was  obligated 
to  furnish  blm  a  safe  place  in  which  to 
work.  Appellant  Is  not  relieved  from  the 
responsibility  because  It  left  these  men  free 
to  operate  tbe  cars  when  they  chose.  Tbe 
railway  and  cars  belonged  to  appellant,  and 
they  were  being  operated  by  Its  authority. 
In  its  behalf,  and  for  its  profit  It  bad 
delegated  tbe  motorman  to  direct  and  con- 
trol the  movements  of  tbe  approaching  car, 
and  respondent  did  not  assume  tbe  risk  of 
negligent  control  of  tbat  car. 

Upon  ground  discussed  in  tbe  majority 
oi>inion,  I  think  tbe  Judgment  should  be 
affirmed. 

DUNBAR,  J.  I  concur  in  what  HADLEY, 
3.,  has  said  above,  and  fear  tbat  It  will  be 
difficult  now  to  determine  what  tbe  law  in 
relation  to  fellow  servants'  is  in  tbls  state. 
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HART  et  ux.  ▼.  CITY  OP  SEATTLE  et  al. 

(Supreme  Court  of  Washington.     March  3, 
1906.) 

1.  Eminent   Domain  —  Injunction  —  Chah- 
GiNO  Street  Grade. 

Where  a  proposed  change  of  the  grade 
of  a  street  will  seriously  damage  abutting 
property,  and  the  damage  has  not  been  ascer- 
tained and  paid,  the  change  may  be  enjoined. 

[Ed.  Note. — For  cases  in  point,  see  vol.   18, 
Cent.  Dig.  Eminent  Domain,  §1  768,  770.  773.] 

2.  Same— MoDiFTiNo  Order. 

An  order  prohibiting  the  excavation  and 
cutting  down  of  a  street,  and  the  changing  and 
altering  of  the  condition  thereof,  made  in  the 


case  of  a  threatened  nnanthorlzed  change  of  the 
grade  of  a  street  in  paving  it,  will  be  modified 
so  as  to  allow  the  city  to  proceed  to  complete 
and  repair  the  pavement  on  the  previously  es- 
tablished grade. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  it  753.  756.  76&- 

3.  Costs— On  Appeal. 

Though  an  order  enjoining  the  cutting 
down  of  a  street  and  the  changing  of  its  con- 
dition, procured  by  plaintiffs,  is  modified  on  ap- 
peal, so  as  to  allow  completion  of  work  on  a 
previously  established  grade,  costs  of  appeal 
will  be  allowed  neither  party ;  defendants  not 
having  specially  requested  the  trial  court  to 
eliminate  the  feature  of  total  stoppage  of  work. 
but  having  resisted  any  injimction. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  .Judge. 

Action  by  John  B.  Hart  and  wife  against 
tbe  city  of  Seattle  and  others.  From  an 
adverse  order,  part  of  tbe  defendants  appeaL 
Modified. 

Scott  Calhoun  and  Rimer  E.  Todd,  for  ap- 
pellants. William  Parmerlee,  for  respond- 
ents. 


HADLEY,  J.  This  action  was  brought  to 
procure  an  Injunction  against  the  city  of  Se- 
attle, tbe  members  of  its  board  of  public 
works,  and  tbe  Independent  Asphalt  Com- 
pany, to  prevent  tbe  lowering  of  tbe  grade 
of  Thirteenth  Avenue  North,  a  street  in  said 
city.  Tbe  plaintififs  are  tbe  owners  of  lots 
9  and  10,  in  block  9,  supplemental  plat  of 
Frank  Pontius'  addition  to  Seattle,  and  also 
of  lots  13  and  14,  block  6,  In  tbe  First  Divi- 
sion of  Capitol  Hill  addition  to  tbe  city. 
Said  lots  have  a  continuous  frontage  upon 
tbe  above-named  street.  It  Is  alleged  that 
tbe  defendants  are  paving  and  macadamizing 
tbe  street ;  tbat  they  are  wrongfully  and  un- 
lawfully excavating  and  lowering  tbe  level 
of  tbe  street  In  front  of  said  property ;  tbat 
tbe  Intended  cut  will  be  some  three  feet  be- 
low tbe  surface  of  the  street  as  it  now  exints. 
It  is  stated  that  no  ordinance  has  l>een  passed 
by  tbe  city  authorizing  the  threatened  change 
of  tbe  established  grade.  It  appears  tbat  an 
improvement  district  was  organized  for  pav- 
ing tbe  street  with  asphalt,  extending  to  tbe 
line  of  tbe  Capitol  Hill  addition.  The  dis- 
trict therefore  extends  In  front  of  tbe  two 
lots  first  described,  bnt  not  in  front  of  the 
others  which  lie  in  tbe  Capitol  Hill  addition. 
Asphalt  pavement  already  exists  In  front  of 
tbe  Capitol  Hill  addition  lots,  and  tbe  new 
Improvement  Is  designed  to  connect  there- 
with at  tbe  line  of  tbe  Capitol  Hill  additioa 
Tbe  j>avement,  or,  at  least  a  portion  thereof, 
bas  been  turned  up  in  front  of  tbe  Capitol 
Hill  lots.  There  is  a  rise  in  tbe  grade  from 
a  point  near  tbe  place  where  the  new  grade 
connects  with  tbe  older  one,  and  It  is  alleged 
tbat  it  is  the  view  of  the  city's  officers  that 
a  lowering  of  the  street  is  necessary  In  or- 
der to  properly  connect  the  asphalt  of  tbe 
new  Improvement  with  tbat  of  tbe  older  one. 
An  emergency  restraining  order,  without  no- 
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tlce,  was  Issued,  and,  after  notice  and  a  bear- 
ing, a  temporary  Injunction  pending  final 
bearing  of  the  cause  was  granted.  The  city 
and  Its  said  oSlcers  have  appealed. 

It  Is  first  contended  that  It  was  error  to 
grant  any  restraining  order  In  the  premises. 
It  Is  said  that  the  city  denies  that  it  Is 
changing  the  grade,  and  It  Is  also  argued  that. 
Inasmuch  as  the  lots  are  unimproved,  the 
threatened  change  can  result  in  but  slight 
damage,  for  which  reason  the  court  should 
not  hare  Interfered.  With  regard  to  the  fact 
as  to  the  threatened  change  of  grade,  we 
think  the  court  was  Justified,  under  the  plead- 
ings and  afQdavlts  submitted,  in  reaching 
the  conclusion  that  such  change  was  threat- 
ened by  the  city's  officers.  We  also  think  the 
showing  as  to  resultant  damage  justified  In- 
terference by  injunction.  One  of  the  afiBda- 
Tlts  placed  the  damages  as  high  as  $6,000, 
and  the  attendant  facts  stated  are  such  as, 
we  think,  bring  the  case  within  the  rule  es- 
tablished by  this. court,  that  where  a  propos- 
ed change  of  the  grade  of  a  street  will  seri- 
ously damage  an  abutting  owner's  property, 
the  change  may  be  enjoined,  unless  the  dam- 
age has  been  ascertained  and  paid.  Brown 
V.  Seattle.  6  Wash.  35,  31  Pac.  313,  32  Pac. 
214,  18  L.  R.  A.  161:  Swope  T.  Seattle,  35 
Wash.  69,  76  Pac.  517.  In  any  event,  ap- 
pellants urge  that  the  temporary  Injunction 
Is  too  sweeping,  and  that  it  actually  prevents 
them  from  finishing  the  street  improvement 
without  reference  to  any  change  of  grade. 
Authority  existed  to  pave  the  street  with  as- 
phalt beyond  the  line  of  the  Capitol  Hill 
addition;  but  there  was  no  ordinance  pro- 
viding for  paving  that  twrtlon  of  the  street 
within  that  addition.  Before  the  temporary 
restraining  order  was  issued,  the  city's  of- 
ficers had,  however,  caused  a  portion  of  the 
pavement  already  within  said  addition  and 
In  front  of  respondents'  lots  to  be  removed. 
This  seems  to  have  been  done  witb  a  view 
to  making  what  they  deem  to  be  a  proper 
connection  with  the  new  Improvement,  In 
order  to  form  a  continuous  pavement,  and 
It  Incidentally  Involved  the  lowering  of  the 
grade.  It  Is  insisted  that  the  order  of  the 
court  prevents  appellants  from  relaying  the 
aforesaid  pavement,  even  upon  the  estab- 
lished grade,  and  also  from  completing  the 
improvement  In  front  of  respondents'  other 
lots,  which  are  actually  within  the  improve- 
ment district  The  order  made  at  the  time 
of  the  hearing  simply  continued  In'  force 
the  one  first  made.  The  terms  of  that  or- 
der provide  against  the  excavation  and  cut- 
ting down  of  the  street,  and  also  against 
"changing  or  altering  the  condition  of  Thir- 
teenth Avenue  North."  The  latter  clause 
probably  supports  appellants'  contention. 
In  that  respect  the  order  should  be  modi- 
fled  so  as  to  make  It  clear  that  appellants 
may  proceed  to  complete  and  repair  the 
pavement  upon  the  previously  established 
grade. 

Willie   affidavits  submitted   at  the   bear- 
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ing  alleged  that  the  order  had  the  abOve-stat- 
ed  effect,  yet  appellants  were  resisting  any 
temporary  injunction  whatever,  and  It  does 
not  appear  that  the  court  was  especially 
requested  to  eliminate  the  above  feature 
at  the  time  the  last  order  was  made.  It  is 
reasonable  to  suppose  that  if  the  point  had 
been  made  clear  to  the  court  by  the  pre- 
sentation of  a  prepared  order  to  that  effect 
or  otherwise,  the  request  would  have  been 
granted.  In  the  absence  of  snob  a  clear 
showing  In  the  record,  we  think  appellants 
should  not  recover  their  costs  on  appeal, 
notwithstanding  the  fact  that  the  order  Is 
modified  as  a  result  of  the  appeal.  More- 
over, since  the  order  as  made  was  procured 
at  the  Instance  of  respondents,  and  is  modi- 
fied here.  It  would  not  be  equitable  for  them 
to  recover  their  costs  on  appeal.  The  cause. 
Is  remanded,  with  Instructions  to  modify  the 
order  In  the  particular  above  indicated,  and 
neither  party  shall  recover  costs  on  appeal. 

MOUNT,  C.  J.,  and  FULLERTON,  EUD- 
KIN,  CROW,  ROOT,  and  DUNBAR,  JJ.,  con- 
cur. 


(42  Wash.  134) 
CUNNINGHAM  v.   CITY   OF  SEATTLE. 

(Supreme  Court  of  Washington.    March  5, 
1900.) 

On  rehearing.    Petition  denied. 
For  former  opinion,  see  82  Pac.  143. 

ROOT,  J.  A  petition  for  a  rehearjng  was 
granted  in  this  case.  After  reargument  and 
a  careful  consideration  of  the  question  in- 
volved, the  majority  of  the  court  have  been 
unable  to  reach  a  conclusion  different  from 
that  heretofore  announced.  Cunningham  v. 
Seattle,  82  Pac.  143.  An  exhaustive  examina- 
tion of  the  authorities  convinces  us  that  there 
Is  no  legal  efseape  from  that  conclusion.  It 
is  sought  to  distinguish  this  case  as  being 
one  of  trespass  and  not  controlled  by  the 
ordinary  rule  that,  municipalities  are  not 
hoiden  for  damages  occasioned  by  its  officers 
and  agents  in  the  exercise  of  its  govern- 
mental functions,  ^e  think  no  such  distinc- 
tion Is  established  by  the  authorities  or  sus- 
tainable on  principle.  To  uphold  such  a 
distinction  would  be  to  entail  absurd  con- 
sequences. To  illustrate:  A  fireman  neg- 
ligently absents  himself  from  the  city's  fire 
engine,  under  his  control,  and  for  lack  of 
attention  the  boiler  explodes,  burling  a  mass 
of  iron  which  damages  a  citizen's  lot.  It  is 
admitted  that  the  citizen  cannot  recover 
against  the  city.  The  same  fireman  absents 
himself  from  the  engine  horses  under  his 
care,  and  for  lack  of  attention  one  escapes 
and  tramples  the  citl7,en's  lawn.  The  latter, 
under  respondent's  theory.  Is  entitled  to  re- 
cover damages  because  It  Is  a  trespass.  Take 
another  illustration :  A  fireman  purposely 
or  accidently  "turns  the  hose"  upon  a  citizen's 
i  yard  and  Injures  it  without  subjecting  the 


Digitized  by 


Google 


G42 


84  PACIFIC  REPORTER. 


(Wasb. 


city  to  damage.  But  If  he  purposely  or  care- 
lessly permitted  the  city's  Are  engine  horses 
to  go  into  said  yard,  respondent  says  the 
city  would  be  liable.  Another:  If  a  city's 
policeman,  while  on  duty,  should  go  upon 
the  premises  of  a  citizen  and  unlawfully  beat 
him,  the  city  would  not  be  liable.  But  If 
the  policeman  had  one  of  the  city's  horeea 
under  his  control  and  permitted  it  to  stray 
upon  the  citizen's  lawn,  it  Is  contended  that 
the  city  would  be  liable.  Again:  If  the 
horses  hauling  the  fire  engine  are  negligently 
bandied  by  the  driver,  and,  on  account  of  his 
carelessness,  run  across  a  citizen's  lawn,  no 
liability  is  thereby  occasioned  against  the 
city.  But  if  the  fireman's  attention  is  drawn 
from  the  horses  to  the  fighting  of  a  dangerous 
fire  or  for  any  other  purpose,  and  the  horses 
in  the  meantime  trespass  upon  the  premises 
of  a  citizen,  it  is  urged  that  the  city  is  bolden 
for  damages.  In  the  absence  of  a  statute  or 
established  Judicial  authority,  we  are  not 
justified  in  recognizing  such  distinctions.  In 
the  discbarge  of  governmental  functions,  the 
city  exercises  a  portion  of  the  state's  sover- 
eignty. "The  king  can  do  no  wrong"  was 
long  ago  a  familiar  maxim.  The  principle 
Is  still  extant  and  pervades  our  laws  except 
where  its  application  has  been  limited  by 
Constitutions,  statutes,  and  tlie  customs,  in- 
stitutions, and  conditions  of  our  people.  It 
Is  a  logical  consequence  of  the  conditions 
where  it  obtains.  Politically  ard  socially, 
wuat  Is  a  city?  An  aggregation  of  people. 
Who  own  the  fire  engine  horses?  The  peo-, 
pie  comprising  the  city.  Respondent  owned 
as  great  an  interest  in  this  horse  as  any  other 
citizen  of  Seattle.  Can  a  person  maintain 
an  action  against  his  associates  for  injury 
done  him  by  an  animal  owned  jointly  by 
bim  and  them?  Can  he  sue  them  for  the 
result  of  a  trespass  which  could  not  have 
occurred  but  for  the  neglect  of.  the  animal's 
keeper,  who  was  the  servant  of  himself  and 
them  jointly?  When  this  respondent  sues 
the  city  of  Seattle  for  the  Injuries  oc- 
casioned by  its  trespassing  horse,  is  he  not 
prosecuting  his  Joint  owners  (perhaps  him- 
self also)  for  damages  done  by  his  horse 
while  running  loose  as  a  result  of  the  neg- 
lect and  carelessness  of  his  own  servant,  the 
fireman?  It  is  said  that  the  case  does  not 
depend  upon  the  negligence  of  the  fireman. 
Let  us  fee  if  this  argument  is  consistent  with 
respondent's  other  contentions.  He  claims 
that  it  was  the  duty  of  the  city  to  prevent 
Its  horses  from  trespassing.  It  was  necessary 
that  this  duty  should  be  performed  by  some 
agent  or  servant  of  the  city.  The  fireman 
was  the  agent  or  servant  upon  whom  the 
c.iy  fixed  that  obligation.  If  he  had  not 
neglected  the  duty,  the  horse  would  not  have 
escaped.  His  neglect  was  negligence.  Hence 
It  is  Impossible  to  conceive  of  the  horse  be- 
ing at  large  except  as  a  result  of  negligence 
—of  a  breach  or  neglect  of  duty — on  the  part 
of  some  agent  employed  to  care  for  the  horse. 
The  rule  exempting  municipalities  from  lia- 


bility for  negligence  in  the  matter  of  govern- 
mental functions  has  one  ^ell-recognized  ex- 
ception— that  in  regard  to  injuries  sus- 
tained upon  sidewalks,  streets,  and  public 
places.  Possibly  there  are  other  exceptions, 
but  we  are  not  advised  of  any  covering  a 
case  like  that  at  bar.  In  Lawson  t.  Seattle, 
6  Wash.  184,  33  Pac.  347,  this  court,  through 
Dunbar,  C.  J.,  said:  "We  believe  there  are 
no  authorities  whicb  support  appellant's  con- 
tention that  a  municipal  corporation  is  lia- 
ble for  the  negligence  of  firemen  engaged  in 
the  line  of  their  duty.  The  authorities  cited 
by  appellant  certainly  do  not  maintain  this 
proposition,  but,  on  the  contrary,  most  of 
them  assert  exactly  the  opposite  proposition, 
viz.,  the  rule  that  a  municipal  corporation  is 
not  liable  for  the  negligence  of  firemen  en- 
gaged in  the  line  of  their  duty.  This  is 
so  plainly  the  well-established  rule  that  it 
is  scarcely  necessary  to  discuss  it.  See  Dil- 
lon on  Municipal  Corp.  (4th  Ed.)  S  976,  and 
cases  cited."  In  Rusfell  v.  Tacoma,  8  Wash. 
156,  35  Pac.  605,  40  Am.  St  Rep.  895,  An- 
ders, J.,  speaking  for  the  court,  employed  this 
language:  "While  it  is  not  always  easy 
to  draw  the  line  t>etween  the  public,  or 
governmental,  and  private  powers  of  munici- 
pal corporations,  we  think  the  respondent 
city,  under  the  facts  in  this  case,  in  improv- 
ing the  park,  was  exercising  a  power  or 
franchise  conferred  upon  it  for  the  public 
good  and  not  for  private  corporate  advantage. 
And  this  being  so,  it  is  not  liable  for  the 
acts  or  omissions  of  its  otflcers  In  that  be- 
half." In  Sutton  V.  Snohomish,  11  Wasb.  24, 
39  Pac.  273,  48  Am.  St  Rep.  874,  this  court 
spoke  as  follows:  "In  preserving  tbe  peace, 
coring  for  the  poor,  preventing  the  destruc- 
tion of  property  by  fire,  and  preserving  the 
public  health,  it  [the  city]  assumes  duties 
which  are  said  to  be  In  their  nature  solely 
governmental  (Jones,  Neg.  Mun.  Corp.  c.  4), 
and  for  the  nonexercise  or  negligent  exercise 
of  which  the  corporation  is  not  generally  lia- 
ble to  individual  citizens."  In  Lynch  v. 
Xorth  Yakima,  37  Wash.  657,  80  Pac.  79. 
the  following  appears:  "It  would  seem, 
therefore,  that  In  creating,  maintaining,  and 
operating  the  fire  department,  the  city  was 
exercising  governmental  functions.  This 
seems  to  have  been  the  view  entertained  by 
the  courts  that  have  considered  this  subject. 
In  tbe  case  at  bar  the  respondent  bad  pro- 
vided, and  was  maintaining,  a  fire  depart- 
ment. Tbe  horses,  engines,  and  apparatus 
were  under  the  charge  of  a  fire  chief.  In 
view  of  these  facts,  and  in  view  of  the  char- 
acter of  the  employment  in  which  appellant 
was  engaged,  it  impresses  us  as  a  case  where 
the  circumstances  of  his  injury  occasion  no 
liability  upon  the  part  of  the  city."  In  the 
case  last  cited  there  was  a  second  cause  of 
action  based  upon  negligence  of  tbe  city 
officers  in  handling  a  smallpox  patient 
Touching  that  branch  of  the  case  the  fol- 
lowing language  was  used:  "The  handling 
of  persons  sick  with  contagious  diseases  is 
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a  duty  which  the  city  performs,  through  Its 
officers  and  agents,  In  the  exercise  of  govern- 
mental functions.  The  benefits  of  such  serv- 
ice go  to  the  pubiic,  and  not  to  the  municipali- 
ty as  a  corporate  body.  Hence,  the  manner 
in  which  the  officers  of  the  city  perform  said 
service  cannot,  ordinarily,  render  the  munici- 
pality liable  in  damages."  In  Murtaugh  v. 
St  Louis,  44  Mo.  479,  the  Supreme  Court  of 
Missouri  spoke  as  follows:  "Where  the  of- 
ficer or  servant  of  a  municipal  corporation 
is  in  the  exercise  of  a  power  conferred  upon 
the  corporation  for  its  private  benefit,  and 
injury  ensues  from  the  negligence  or  mis- 
feasance of  such  officer  or  servant,  the  cor- 
poration is  liable,  as  in  the  case  of  private 
corporations  or  parties;  but  when  the  acts 
or  omissions  complained  of  were  done  'or 
omitted  in  the  exercise  of  a  corporate  fran- 
chise conferred  upon  the  corporation  for  the 
public  good,  and  not  for  private  corporate 
advantage,  then  the  corporation  is  not  lia- 
ble for  the  consequences  of  such  acts  or 
omiss^ions  on  the  part  of  its  officers  and 
servants." 

Cooley  on  Torts  (2d  Ed.)  p.  730,  says: 
"For  taking  or  neglecting  to  take  strictly 
governmental  action,  municipal  corporations 
are  under  no  responsibility  whatever  except 
the  political  responsibility  to  their  corpora- 
tors and  to  the  state.  The  reason  is  that  it 
is  Inconsistent  with  the  nature  of  their  pow- 
ers that  they  should  be  compelled  to  respond 
to  individuals  In  damages  for  the  manner  of 
their  exercise.  They  are  conferred  for  pub- 
lic purposes,  to  be  exercised  within  prescribed 
limits,  at  discretion,  for  the  public  good; 
and  there  can  be  no  appeal  from  the  Judg- 
ment of  the  proper  municipal  authorities 
to  the  Judgment  of  courts  and  Juries.  There- 
fore one  shows  no  ground  of  action  what- 
ever when  be  complains  that  he  has  suffered 
damage  because  the  city  he  resides  in  has 
made  Insufficient  provision  for  protection 
against  fire,  or  because  cattle  are  not  prohibit- 
ed from  running  at  large."  Dillon  on  Munici- 
pal Corporations,  vol.  2,  {  976,  uses  this 
language:  "The  exemption  from  liability  in 
these  and  tlie  like  cases  is  upon  the  ground 
that  the  service  Is  performed  by  the  corpora- 
tion in  obedience  to  an  act  of  the  Legisla- 
ture; is  one  in  which  the  corporation,  as 
such,  has  no  particular  interest,  and  from 
which  it  derives  no  special  benefit  in  its 
corporate  capacity;  that  the  members  of  the 
fire  department,  although  appointed,  em- 
ployed, and  paid  by  the  city  corporation, 
are  not  -the  agents  and  servants  of  the  city, 
for  whose  conduct  It  Is  liable,  but  they  act 
rather  as  officers  of  the  city,  charged  with 
a  public  service,  for  whose  negligence  In  the 
discharge  of  official  duty  no  action  lies 
against  the  city,  without  being  expressly 
given;  the  maxim  of  respondeat  superior  has, 
therefore,  no  application."  Thompson,  Com- 
mentaries on  Negligence,  at  section  5789,  vol. 
5,  says:  "A  frequent  expression  of  this 
doctrine  Is  that  no  private  action  will  lie 


against  a  municipal  corporation  for  damages 
sustained  in  consequence  of  its  neglect  to 
perform  a  public  or  governmental  duty,  or  in 
consequence  of  the  trespasses  or  misfeasances 
of  its  officers  or  agents  in  the  performance  of 
such  a  duty."  In  Current  Law,  vol.  4,  p. 
737,  the  following  appears:  "In  the  extin- 
guishment of  fires  and  in  making  arrange- 
ments therefor,  a  municipal  corporation  acts 
in  a  governmental  capacity,  and  is  not  liable 
for  the  negligent  construction,  maintenance^ 
or  use  of  its  appliances." 

The  following  are  a  few  of  the  many  cases 
bearing  upon  the  question  involved  herein: 
Hafford  v.  New  Bedford,  82  Mass.  297; 
TIndley  y.  Salem,  137  Mass.  171,  60  Am. 
Rep.  289;  Wheeler  v.  Cincinnati,  19  Ohio 
St.  19,  2  Am.  Rep.  3C8;  Jewett  v.  New 
Haven,  38  Conn.  368,  9  Am.  Rep.  382;  Mead 
v.  New  Haven,  40  Conn.  72,  16  Am.  Rep. 
14;  Burrill  v.  Augusta,  78  Me.  US,  3  Atl. 
177,  57  Am.  Rep.  788;    Grube  v.  St  Paul, 

34  Minn.  402,  26  N.  W.  228;  Bryant  v. 
St  Paul,  33  Minn.  289,  23  N.  W.  220,  53 
Am.  Rep.  31;  Hayes  v.  Oshkosh,  33  Wis.  314, 
14  Am.  Rep.  700;  Maxmillan  v.  New  York, 
62  N.  Y.  160,  20  Am.  Rep.  408;  Ham  v. 
Mayor,  etc.,  70  N.  Y.  459;  Wilcox  v.  Chicago, 
107  111.  334,  47  Am.  Rep.  434;  Welsh  v. 
Rutland,  56  Vt  228,  48  Am.  Rep.  702;  Fish- 
er V.  Boston,  104  Mass.  87,  6  Am.  Rep.  196; 
Curran  v.  Boston,  151  Mass.  503,  24  N.  B. 
781,  8  L.  R.  A.  243,  21  Am.  St.  Rep.  405; 
Robinson  v.  Evansville,  87  Ind.  334,  44  Am. 
Rep.  770;  Rivers  v.  Augusta,  65  Ga.  376,  38 
Am.  Rep.  787;  Hart  v.  Bridgeport,  13 
Blatchf.  289,  Fed.  Cas.  Xo.  6,149;  White 
V.  Yazoo,  27  Miss.  357;  Richmond  v.  Long's 
Adm'rs,  17  Grat  (Va.)  375,  M  Am.  Dec. 
461;  Eastman  ▼.  Meredith,  36  N.  H.  284, 
72  Am.  Dec.  302;  Hunt  v.  BoonvlUe,  65  Mo. 
620,  27  Am.  Rep.  299;  Sherboume  v.  Yuba 
County,  21  Cal.  113.  81  Am.  Dec.  151;  Mc- 
Crowell  v.  Bristol,  5  Lea  (Tenn.)  685;  Kansas 
City  v.  Lemen,  37  Fed.  905,  6  C.  .C.  A. 
027;  Cooley  v.  Essex,  27  N.  J.  Law,  415: 
Condlct  V.  Jersey  City,  46  N.  J.  Law,  157; 
Nicholson  V.  Detroit  129  Mich.  246,  88  N. 
W.  695,  66  L.  R.  A.  601;    Ogg  v.  Lansing, 

35  Iowa,  495,  14  Am.  Rep.  499;  Edgerly  v. 
Concord,  59  N.  H.  78.  In  Lawson  v.  Seattle, 
supra,  this  court,  inter  alia,  said:  "It 
is  a  well-known  fact  that  the  apparatus 
used  by  the  fire  company  is  not  under  con- 
trol of  the  city,  but  Is  under  the  special 
control  and  Inspection  of  the  fire  company." 
If  this  be  a  correct  proposition,  it  would 
seem  to  irresistibly  follow  that  the  horse 
involved  in  this  case  was  not  under  the 
control  of  the  city.  Ordinarily,  an  action 
for  damages  caused  by  a  trespassing  animal 
must  be  maintained  against  the  person 
having  the  custody  and  control  of  said 
animal.  As  a  rule,  the  owner  is  not  liable 
where  the  custody  and  control  Is  at  the  time 
in  some  one  else.  Cooley  on  Torts  (2d  Ed.) 
p.  401;  Ingham  on  Animals,  p.  234;   Reddlck 

j  v.  Kewburn,  70  Mo.  423;  Ozbum  v.  Adams, 
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70  111.  291.  It  Is,  however,  not  necessary 
to  base  our  decision  upon  this  ground. 

It  Is  a  hardship  for  respondent  to  be 
denied  damages  in  this  case.  His  would 
seem  to  be  one  of  a  class  and  character 
of  injuries  for  which  the  Legislature  might 
properly  permit  recovery  against  the  munic- 
ipality. But  until  the  lawmaking  body 
makes  provision  therefor,  we  are  without 
authority  to  award  a  Judgment  for  damages 
In  such  a'case.  Courts  must  follow  the  law 
as  they  find  it 

The  decision  heretofore  announced  will 
not  be  disturbed. 

MOUNT,  'C.  J.,  and  HADLET  and 
CROW.  JJ.,  concur.  DUNBAR,  FULLER- 
TON;  and  RUDKIN,  JJ.,  dissent. 


(42  Wash.  161) 

CITY  OP  SEATTLE  v.  PARK  et  aL 

(Supreme  Court  of  Washington.    March  5, 
1000.) 

1.  Eminent   FtoMATN  — Condemnation  Pbo- 
CEEDiNOS— Statutes. 

Sesa.  Laws  1903,  p.  84,  c.  55.  provides  for 
the  condemnation  of  property  by  cities,  and 
section  8  (page  87)  declares  that  the  jury  shall 
ascertain  the  just  compensation  to  be  paid  to 
any  person  claiming  an  interest  In  any  lot.  par- 
cel of  land,  or  property  which  may  be  taken  or 
damaged  by  the  improvement.  Section  13  (page 
89)  declares  that  no  delay  in  ascertaining  the 
amount  of  corapensation  shall  be  occasioned  by 
any  doubt  or  contest  as  to  the  ownership  of  the 
property,  or  as  to  the  interests  of  the  respective 
owners  or  claimants,  but  that  the  court  shill 
ascertain  the  entire  compensation  or  damage  for 
the  property  or  part  condemned,  and  the 
entire  interests  of^  all  the  parties  therein, 
and  may  require  the  adverse  claimants  to 
Interplead  as  to  their  rights  and  interests  in  the 
compensation  so  ascertained.  Held,  that  section 
8  constituted  a  grant  to  the  several  claimants  of 
the  right  to  have  separate  awards  of  damages 
by  the  jury  in  a  condemnation  proceeding,  ex- 
cept where  there  was  a  doubt  or  contest  as  to 
the  ownership  or  interests  in  the  property,  sec- 
tion 13'then  applying  for  the  purpose  of  requir- 
ing the  adverse  claimants  to  interplead  after 
condemnation. 

[Ed.  Note. — For  cases  in  point,  see  voL  18, 
Cent,  Dig.  Eminent  Domain,  S  570.] 

2.  Same— Appeai^-Pbesdmptions. 

Where,  on  appeal  from  an  award  in  con- 
demnation proceedings,  the  record  showed  that 
12  persons  appeared  at  the  trial,  were  represent- 
ed by  counsel,  and  apparently  claimed  interests 
in  the  property  and  in  the  damages  resulting 
from  the  condemnation  proceedings,  it  would 
be  presumed  on  appeal,  the  contrary  not  ap- 
pearing, that  there  was  a  doubt  as  to  the  owner- 
ship of  the  respective  interests  by  reason  of 
contesting  and  conllicting  claims,  and  that  the 
court  did  not  therefore  err  in  dismissing  a 
cross-petition  demanding  separate  awards  of 
damages  by  the  jury,  and  in  refusing  to  con- 
sider the  interests  of  the  several  claimants  until 
after  the  award. 

3.  Same— Distribution— iNTEBPi-EADEB. 

Where,  in  proceedings  to  condemn  land, 
cross-petitions  filed  by  claimants  of  various 
interests  were  stricken  because  of  an  alleged 
contest  as  to  the  ownership  of  their  respective 
interests  in  the  property.  It  was  the  court's 
duty,  after  an  award  had  been  made,  to  rein- 
state such   cross-petitions  as   an  interpleader, 


and  determine  the  respective  interests  of  the 
cross-petitioners  as  provided  by  Laws  1905,  p. 
89,  c.  55,  $  13. 

Appeal  from  Superior  Court,  King  (?onnty; 
Mitchell  Gilliam,  Judge. 

Proceedings  for  the  condemnation  of  land 
by  the  city  of  Seattle  against  F.  C.  Park 
and  others.  A  judgment  was  rendered  in 
favor  of  plaintiff,  and  defendants  appeal. 
Affirmed 

H.  D.  Moore  and  Frank  C.  Park,  for  appel- 
lants. Scott  Calhoun  and  Elmer  E.  Todcl,  for 
respondent 

HADLET,  J.  This  is  a  condemnation  pro- 
ceeding, instituted  by  the  city  of  Seattle 
to  condemn  certain  property  in  aid  of  widen- 
ing and  extending  Western  avenue,  a  street 
in  said  city.  The  property  here  Involved 
is  a  portion  of  lot  12  in  block  G,  of  A.  A. 
Denny's  addition  to  Seattle.  There  is  a 
three-story  frame  building  upon  the  land. 
The  action  was  brought  under  the  law  of 
1905,  which  relates  to  the  exercise  of  the 
right  of  eminent  domain  by  cities  for  public 
purposes.  Sees.  Laws  1005,  p.  84,  c.  55. 
The  statutory  method  as  to  the  petition  and 
notice  was  followed.  The  defendants  In- 
terested in  said  property  entered  an  appear- 
ance in  the  action,  and  before  the  trial  the 
defendants  F.  C.  Park  and  Ada  F.  Brown 
filed  a  cross-petition,  to  the  following  effect: 
That  the  Pacific  Coast  Company  is  the  owner 
of  the  fee  of  said  lot,  and  that  In  October, 
1901,  said  company  executed  a  lease  for  the 
whole  of  the  lot  to  one  Kirk  and  wife, 
for  a  term  of  20  years;  that,  under  the 
terms  of  the  lease,  the  lessees  were  to  erect 
upon  the  lot  a  substantial  frame  or  brick 
building,  two  stories  in  height  which  build- 
ing, together  with  all  other  improvements 
placed  upon  the  lot,  shall,  at  the  termina- 
tion of  the  lease,  become  the  property  of 
the  lessor  as  a  part  consideration  for  the 
lease.  The  defendants '  also  alleged  that  In 
pursuance  of  the  provisions  of  the  lease,  the 
said  lessees  and  their  transferees  erected  a 
three-story  frame  building  upon  the  lot,  to 
be  used,  and  which  Is,  now  used,  as  a  hotel 
and  lodging  house;  that  through  mesne  as- 
signments and  transfers,  the  lease  is  now 
owned  and  held  as  follows:  An  undivided 
one-half  Interest  by  Olof  Olson  and  the  remain- 
der by  F.  C.  Park,  and  Ada  F.  Brown,  who  each 
own  an  undivided  one-fourth  Interest,  and  that 
the  same  was  so  owned  prior  to  the  com- 
mencement of  this  proceeding;  that' by  the 
proposed  condemnation,  a  portion  of  said 
building  will  be  cut  off  and'  removed,  there- 
by greatly  lessening  the  rental  and  revenue 
receipts  that  can  be  derived  therefrom;  that 
the  removal  of  such  portion  of  the  building 
will  require  the  construction  of  a  new  front 
in  order  to  make  the  remainder  thereof  hab- 
itable, and  that  other  necessary  alterations 
and  repairs  will  be  required  to  again  pnt 
the  building  in  condition  for  use  and  occu- 
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pancy.  The  amotitit  of  resultant  damages 
claimed  is  stated,  and  demand  Is  mude  for 
a  separate  award  to  the  lessees  to  be  mnde 
separate  and  apart  from  tbe  award  to  tbe 
owner  of  tbe  fee.  On  motion  of  the  peti- 
tioner, tbe  court  struck  tbe  cross-petition, 
and  tbe  cause  proceeded  to  trial  before  a 
Jury.  Demand  was  then  mnde  by  tbe  cross- 
petitioners  and  other  claiunints  of  interests 
In  tiie  proi)erty,  that  tbe  jury  should  be  re- 
quired to  seiMirately  award  tbe  damages  to 
tbe  several  oltiiuinnts.  This  was  denied,  and 
tbe  Jury  were  required  to  find  only  the  to- 
tal damage  to  the  whole  property  by  reason 
of  tbe  condeninntion;  thus  leaving  tbe  ques- 
tion of  tlie  distribution  of  tbe  damages  among 
tbe  several  claimants  for  future  adjustment. 
In  the  verdict,  the  jury  found  separate 
amounts  as  damages  for  the  tniiing  of  the 
Iniul.  not  Including  the  Imlldlng.  for  tbe 
taking  of  the  portion  of  tbe  building,  for  dama- 
ge.'; to  the  remainder  of  the  building,  and  for 
tbe  value  of  tbe  removal  of  the  portion  of  tbe 
building  tal<en.  No  sum  was  returned  as  dama- 
ges to  the  remainder  of  the  land  by  reason  of 
tbe  taking  of  a  part,  the  blanic  provided 
foi'  that  |iur|>ose  being  left  unfilled.  Judgment 
was  entered  u|ion  tbe  jury's  findings,  and 
this  appeal   is  from   tbe  judgment. 

It  Is  contended  that  tbe  court  erred  In 
striking  the  cross-petition.  Upon  this  point 
resiMindent  argues  that  the  statute  does  not 
provide  for  any  answer  or  pleadings  on  tbe 
part  of  owners  of  Interests  in  the  property. 
Se<-tlon  8  of  the  act,  however,  does  provide 
tbpt  any  person  claiming  an  interest  "shall 
file  the  stntemeuc  of  bis  interest  In  and  de- 
scription of  the  lot.  parcel  of  land,  or  other 
property.  In  respect  to  which  he  claims  com- 
pensation." We  think  the  filing  of  the  cross- 
petition  was  in  compliance  with  that  pro- 
vision, and  that  It  was  error  to  strike  it 
Whether  It  amounted  to  reversible  error, 
in  c-onnection  with  the  trial  that  was  after- 
wards bad  upon  the-  question  of  damages, 
must  be  determined  by  what  is  hereinafter 
said. 

At  tbe  trial,  tbe  cross-petitioners  and  other 
claimants  offered  evidence  upon  tbe  subject 
of  damages  to  their  respective  Interests  In 
support  of  their  demand  for  separate  findings 
of  the  jury  as  to  tbe  damages  to  tbe  several 
Interests.  This  was  refused,  and  the  court's 
ruling  In  that  regard  Is  also  assigned  as  error. 
Api>el hints  urge  that,  under  section  8  of  the 
statute,  they  were  entitled  to  Introduce  such 
evidence  and  to  have  sucb  separate  findings. 
The  pertinent  portion  of  the  section  Is  as 
follows:  "Sucb  Jury  shall  also  ascertain  the 
Just  compensation  to  be  paid  to  any  person 
claiming  an  Interest  in  any  lot.  parcel  of 
land,  or  property  which  may  be  taken  or 
damaged  by  sucb  Improvement."  The  alwve 
seems  to  support  appellants'  contention.  Sec- 
tion 13  of  the  act.  however,  provides  as  fol- 
lows: "No  delay  In  ascertaining  the  amount 
of  com|M>nsation  sliall  be  occasioned  by  any 
doubt  or  couleiit  wbicb  may  arise  as  to  tbe 


ownership  of  the  property,  or  any  part  there- 
of, or  as  to  the  Interests  of  tbe  respective 
owners  or  claimants,  but  in  such  case  the 
court  may  impanel  a  jury  to  ascertain  tbe 
entire  compensation  or  damage  that  should 
l»e  paid  for  tbe  property  or  part  of  property, 
and  the  entire  interests  of  all  the  parties 
therein,  and  may  require  adverse  claimants, 
to  Interplead,  so  ds  to  fully  determine  their 
rights  and  interests  In  tbe  compensation  so 
ascertained.  And  the  court  may,  make  such 
order  as  may  be  necessary  in  regard  to  the 
deposit  or  payment  of  such  compensation." 
Tbe  action  of  the  court  in  tbe  premises 
was  based  upon  section  13  above  quoted. 
At  first  glance  there  appears  to  be  a  conflict 
between  sections  8  and  13,  but  upon  closer 
reading,  we  think  they  do  not  conflict  The 
two  must  be  read  together  and  harmonized 
if  possible.  In  view  of  the  provisions  of 
section  13,  we  think  it  should  be  held  that 
section  8  relates  to  cases  where  there  may 
be  separate  Interests  in  tbe  property,  but 
wberd  no  conflict  as  to  tbe  ownership  of 
sucb  Interests  exists.  In  sucb  event  the 
section  seems  to  grant  to  tbe  several  claim- 
ants the  right  to  have  separate  awards  of 
damages  by  tbe  jury  at  the  condemnatlor 
hearing.  When,  however,  there  is  any  doubt 
or  contest  as  to  the  ownership  of  Interests 
In  the  property,  section  13  clearly  authorizes 
the  court  to  proceed  at  once  to  ascertain 
tbe  entire  damage  to  tbe  whole  property, 
and  may  then  require  the  adverse  claimants 
to  Interplead  "so  as  to  fully  determine  their 
rights  and  Interests  In  the  compensation  so 
ascertained."  The  statement  of  facts  brotight, 
here  shows  that  the  ruling  of  the  court  de- 
nying separate  findings  and  denying  tbe  In- 
troduction of  evidence  in  support  thereof, 
was  for  the  reason  that  there  were  a  num- 
l)er  of  diverse  Interests  in  the  property  and 
that  doubt  existed  as  to  tbe  Interests  of  tbe 
respective  claimants.  We  find  no  pleadings 
In  tbe  record  which  disclose  upon  what  tbe 
respective-  claims  of  Interest  are  based, 
except  as  stated  in  the  cross-petition  here-' 
tofore  mentioned.  That  alleges  that  the  Pa- 
cific Coast  Company  Is  tbe  owner  of  the  fee, 
and  that  tbe  leasehold  Interest  Is  now  owned 
^y  Olof  Olson,  F.  C.  Park,  and  Ada  F. 
Brown.  The  record  of  the  trial,  however, 
shows  that  12  persons  appeared  at  tbe  trial, 
represented  by  counsel  as  apparently  claim- 
ing interests  In  the  property  and  in  the 
damages  resulting  from  the  condemnation. 
In  vle<v  of  what  appears  In  tbe  record  as 
to  tbe  reasons  for  tbe  course  taken  by  the 
court,  we  must  therefore  assume,  In  aid  of 
the  proceedings,  that  it  sufficiently  appeared 
that  there  was  doubt  as  to  the  ownership 
of  the  respective  Interests,  by  reason  of  con- 
testing and  conflicting  claims.  Tbe  court 
did  not  therefore,  err  in  proceeding  to  cause 
the  jury  to  ascertain  the  whole  damage  In 
the  manner  that  it  did.  Section  13  plainly 
provides  that  In  sucb  a  case  a  city  shall 
not  be  delayed  In  the  ascertalumeiit  of  dam- 
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ages  which  a  condemnation  will  cause  to 
property  by  having  to  await  the  adjustment 
of  differences  between  contesting  claimants 
to  conflicting  Interests  In  the  property.  It 
will  now  be  seen  that  the  stril^ing  of  the 
cross-petition  was  not"  material,  so  far  as 
the  trial,  which  was  had,  was  concerned. 
It  should,  however,  now  be  reinstated  In 
the  record  as  the  interpleader  of  said  cross- 
petitioners,  pertaining  to  the  disposition  of 
the  damages  under  the  terms  Of  section  13 
of  the  statute,  unless  they  shall  desire  to 
file  a  new  or  additional  pleading. 
The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  ROOT,  DUNBAR,  FUIi- 
LEBTON,  RUDKIN,  and  CROW,  JJ.,  con- 
cur. 

(12   Wash.  142) 

MURPHY  et  al.  v.  MURPHY  et  al. 

(Supreme  Court  of  Washington.    March  5, 
1900.) 

1.  EXECUTOBS    AND    ADMINISTBATORS— NECES- 
SITY OP  Administbation. 

Ballinger's  Ann.  Codes  &  St.  §  4640,  pro- 
vides that,  when  one  dies  seised  of  lands,  his 
title  shall  vest  immediately  in  his  heirs  or  de- 
visees, subject  to  his  debts.  Section  4042  pro- 
vides that  the  real  estate  of  a  decedent  shall  not 
be  liable  for  his  debts  unless  administration  l>e 

f ranted  within  six  years  from  decedent's  death. 
feW,  thfl*'  where  11  years  had  elapsed  since 
a  testator's  'lecease,  and  his  estate  had  been 
finally  settled  in  another  state  by  a  court  of 
competent  .lurisdiction,  and  he  left  no  personal 
estate  in  Washinffton.  hut  only  an  interest  in 
certain  real  estate,  there  was  no  necessity  for 
any  administration  in  Washington. 

2.  Same— Appointment  ok  Administeatoe— 
Revocation. 

The  superior  court,  after  appointing  an 
administrator,  had  authority  to  revoke  the  ap- 
pointment to  terminate  unnecessary  adminis- 
tration. 

Appeal  from  Superior  Court,  King  Coun- 
ty; A.  W.  Frater,  Judge. 

Application  by  Mary  A.  Murphy  for  the 
appointment  of  an  administrator  of  the 
estate  of  J.  H.  Murphy  In  the  state  of  Wash- 
ington. From  an  order  revoking  letters  of 
administration  granted  to  R.  P.  Oldham, 
and  directing  William  M.  Desmond  to  con- 
vey to  applicant  an  undivided  Interest  In 
certain  real  estate,  she  and  Oldham  appeal. 
Affirmed. 

F.  C.  Kapp,  for  appellants.  James  Keifer 
and  Hughes,  McMicken,  Dovell  &  Ramsey, 
for  respondents. 

GROW,  J.  On  December  11,  1893,  one  J. 
H.  Murphy  died  testate  in  Washington,  D. 
C,  being  then  a  resident  of  that  city.  On 
January  23,  1894,  his  .last  will  and  testament 
was  duly  admitted  to  probate  by  the  dis- 
trict court  of  the  state  of  Iowa  in  and  for 
Scott  county,  a  court  of  competent  Juris- 
diction. Scott  county,  Iowa,  seems  to  have 
been  the  previous  domicile  of  said  decedent, 
and  he  left  there  a  considerable  estate.  Said 
decedent  left  suviving  him  his  widow,  one 


Mary  A.  Murphy,  appellant  herein,  and  two 
children,  T.  A.,  Murphy,  a  son,  and  Jessie  A. 
Murphy,  a  daughter,  respondents  herein,  his 
only  heirs  at  law.  The  will  provided  for  the  pay- 
ment of  debts  and  certain  special  bequests,  and 
that  the  residue  of  the  estate  should  be  distribut- 
ed to  Mary  A.  Murphy,  T.  A.  Murphy,  and 
Jessie  A.  Murphy,  share  and  share  alike. 
It  also  provided  that  said  residue  of  the  es- 
tate should  be  held  for  five  years  after  the 
death  of  the  testator;  that  during  said  period 
the  executor  should  make  certain  semiannual 
payments  to  the  widow  and  daughter  of  de- 
cedent from  the  Income  of  their  shares,  and 
that  at  the  end  of  said  five  years  final  dis- 
tribution should  be  made.  All  debts  and 
legacies  were  fully  paid,  and  final  distribu- 
tion and  settlement  of  the  estate  was  had 
In  the  state  of  Iowa,  prior  to  any  attempted 
administration  In  this  state.  The  decedent 
left  in  King  county,  Wash.,  a  considerable 
Interest  In  real  estate,  but  no  personal  prop- 
erty. He  held  an  equitable  title  to  such  real 
estate;  the  record  legal  title  being  in  re- 
spondent, W.  M.  Desmond,  who  held  the 
same  in  trust  for  said  J.  H.  Murphy.  W.  M. 
Desmond  at  all  times  recognized  the  rights 
of  J.  H.  Murphy  and  of  his  estate,  and  was 
willing  to  transfer  his  Interests  by  appropri- 
ate conveyances  to  the  parties  entitled  there- 
to. On  January  16,  1905,  more  than  11  years 
after  the  death  of  said  J.  H.  Murphy,  appel- 
lant Mary  A.  Murphy,  his  widow,  caused 
to  be  filed  in  the  superior  court  of  King 
county,  in  this  state,  a  petition  for  the  pur- 
pose of  having  the  last  will  and  testament 
of  said  J.  H.  Murphy  probated  as  a  foreign 
will,  and  also  having  appellant  B.  P.  Oldham 
appointed  administrator  c.  t.  a.  Said  peti- 
tion, Inter  alia,  alleged  the  probate  of  said 
will  in  Scott  county,  Iowa,  and  that  J.  H. 
Murphy  died  seised  of  certain  real  estate  In 
King  county,  describing  the  same.  An  order 
was  made  fixing  a  time  for  bearing,  proper 
notice  was  given,  and  ■on  February  2.  1905, 
the  will  was  admitted  to  probate  as  a  foreign 
will,  and  appellant  R.  P.  Oldham  was  ap- 
pointed administrator  c.  t  a.  The  admin- 
istrator qualified,  notice  to  creditors  was  pub- 
lished, and  on  April  7,  1905,  the  adminstra- 
tor  filed  a  petition  in  probate  department  of 
the  superior  court  of  King  county,  alleging 
the  legal  title  of  the  decedent's  Interests  in 
said  real  estate  to  be  in  W.  M.  Desmond, 
and  asking  that  he  be  cited  to  appear,  and 
ordered  to  convey  to  the  administrator.  W. 
M.  Desmond  appeared,  acknowledged  the  in- 
terests of  said  decedent,  stated  that  he  was 
willing  to  convey  the  same  to  the  proper  par- 
ties, but  alleged  that  the  respondents  T.  A. 
Murphy  and  Jessie  A  Murphy  objected  to 
his  making  any  conveyannce  to  the  admin- 
istrator. Respondents  T.  A.  Murphy  and  Jes- 
sie A.  Murphy,  being  nonresidents  of  Wash- 
ington, knew  nothing  of  the  application  for 
the  probate  of  said  will  and  appointment  of 
an  administrator  In  King  county  until  the 
appointment  bad  been  made.    On  March  30, 
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1905,  they  appeared  by  petition  and  alleged 
tbey  were  children,  legatees,  and  sole  heirs 
at  law  of  the  decedent;  that  J.  H.  Murphy's 
will  bad  been  admitted  to  probate  In  Iowa, 
where  bis  estate  bad  been  fully  settled  and 
distributed;  that  during  bis  lifetime  he  bad 
acquired  interests  in  real  estate  in  King  coun- 
ty. Wash.;  that  be  left  no  personal  property 
in  Washington^  that  W.  M.  Desmond,  holding 
the  legal  title  to  said  real  estate,  bad  been 
at  all  times  ready  and  willing  to  deliver  deeds 
to  *iid  Mary  A.  Murphy,  and  to  the  petition- 
ers for  their  respective  shares;  that  there 
were  no  taxes  or  liens  on  said  real  estate; 
that  J.  H.  Murphy  was  never  during  his  life- 
time a  resident  of  the  state  of  Washington; 
that  he  never  had  any  debts  therein;  that 
said  Mary  A.  Murphy  and  the  petitioners 
T.  A.  Murphy  and  Jessie  A.  Murphy  were 
the  only  persons  interested  in  said  estate, 
and  were  all  of  full  age  at  the  date  of  said 
testator's  death;  that  no  necessity  existed 
for  administration  within  the  state  of  Wash- 
ington, and  that  an  administrator  would 
entail  large  and  unnecessary  expense  upon 
said  petitioners  and  said  estate.  The  peti- 
tioners prayed  an  order  revoking  and  setting 
aside  the  order  appointing  B.  P.  Oldham  as 
administrator,  and  also  asked  for  other  re- 
lief. To  this  petition  the  administrator  in- 
terposed a  demurrer,  which,  being  heard 
In  the  absence  of  the  petitioners,  was  sus- 
tained; leave  being  given  to  amend.  On 
April  7,  1905,  an  amended'  petition  was  filed, 
in  substance  the  same  as  the  original,  but 
containing  an  additional  allegation  to  the 
effect  that  said  probate  proceedings  were  in- 
Btltnted  by  the  widow  of  decedent  for  the 
purpose  of  harassing  and  annoying  petition- 
ers, and  for  the  further  purpose  of  securing 
to  herself  a  widow's  allowance.  The  admin- 
istrator moved  to  strike  the  amended  petition, 
which  motion  Ijeing  denied,  he  then  demurred, 
and  the  demurrer  was  overruled.  The  ad- 
ministrator thereupon  answered,  denying 
certain  allegations  of  the  amended  petition 
and  making  alflrmative  allogationsnot  neces- 
sary to  be  here  stated,  as  the  controlling  facts 
appear  to  be  as  above  detailed,  and  are  not 
seriously  disputed.  The  petitioners  interpos- 
ed a  demurrer  to  this  answer,  which  was 
sustained,  and  an  amended  answer  being  filed, 
a  demurrer  thereto  was  also  sustained. 
Thereupon  a  hearing  was  had,  and  the  trial 
court,  having  found  there  was  no  legal  neces- 
sity for  an  administration  in  this  state,  made 
an  order  revoking  the  letters  of  administra- 
tion, discharging  said  R.  P.  Oldham,  and  di- 
recting the  petitioners  T.  A.  Murphy  and 
and  Jessie  A.  Murphy  to  pay  two-thirds  of 
the  taxable  costs  and  disbursements  expend- 
ed herein  by  said  Mary  A.  Murphy,  the  same 
amounting  to  $18.75.  The  court  also  ordered 
said  W.  M.  Desmond  to  convey  to  said  Mary 
A.  Murphy,  by  proper  deeds,  her  undivided 
interest  In  said  real  estate.  From  said  final 
orders,  the  widow  and  administrator  have 
appealed  to  this  court 


Appellants  contend  the  trial  court  erred  in 
refusing  to  strike  the  amended  petition,  and 
also  In  overruling  their  demurrer  thereto, 
insisting  that  after  a  demurrer  bad  been 
sustained  to  the  original  petition,  the  court 
could  not  lawfully  overrule  a  demurrer  to 
what  was  in  substance  the  same  pleading, 
especially  without  modifying  Its  former  rul- 
ing. We  think  there  is  no  merit  in  this  sug- 
gestion. The  court  granted  leave  to  amend, 
an  amendment  was  made,  and  the  second 
demurrer  was  properly  overruled. 

Although  several  assignments  of  error  have 
been  made,  the  controlling  questions  herein 
are:  (1)  Could  the  trial  court,  after  entering 
an  order  appointing  an  administrator,  law- 
fully revoke  said  appointment  and  discharge 
him?  (2)  Could  the  trial  court  lawfully  rer 
'fuse  the  demand  of  the  widow  and  legatee, 
Mary  A.  Murphy,  for  an  administration  in 
this  state,  on  the  ground  that  it  was  unneces- 
sary? These  questions  can  be  discussed  to- 
gether. Appellants  contend  that  the  adminis- 
tration Is  necessary  and  must  accompany  the 
probate  of  the  foreign  will.  In  support  of 
their  position  they  cite  Hanford  v.  Davies, 
1  Wash.  St  476,  25  Pa&  329,  which  we  do 
not  think  applicable,  by  reason  of  the  subse- 
quent statute  of  1895  (1  Ballinger's  Ann. 
Codes  &  St  i§4(MO-4(545).  The  decedent  bad 
neither  debts  nor  personal  estate  in  the  state 
of  Washington.  He  had  never  been  a  res- 
ident of  this  state.  If  he  ever  had  Incurred 
debts  here,  they  were  barred  as  claims 
against,  or  liens  upon,  any  real  estate  of 
which  he  died  seised.  Section  4642,  Ballin- 
ger's Ann.  Codes  &  St  This  being  true,  it 
was  not  necessary  to  administer  bis  estate 
in  Washington  for  the  purpose  of  freeing  his 
real  estate  from  liability  for  any  possible 
debts,  and  after  bis  will  bad  been  probated 
and  a  showing  had  been  made  that  bis  estate 
had  been  fully  settled  in  Iowa,  and  all  debts 
there  bad  been  paid,  it  was  unnecessary  to 
administer  here  for  the  purpose  of  ordering 
any  disposition  of^  said  real  estate  to  his 
legatees.  Section  4640,  Ballinger's  Ann. 
Codes  &  St.,  provides :  "When  a  person  dies 
seised  of  lauds,  tenements  or  hereditaments, 
or  any  right  thereto  or  entitled  to  any  inter- 
est thei'ein  in  fee  or  for  the  life  of  another, 
bis  title  shall  vest  Immediately  in  his  heirs 
or  devisees,  subject  to  his  debts,  family  allow- 
ance, expenses  of  administration  and  any 
other  charges  for  which  such  real  estate  Is 
liable  under  existing  laws.  No  administra- 
tion of  the  estate' of  such  decedent  and  no 
decree  of  distribution  or  other  finding  or 
order  of  any  court  shall  be  necessary  In  any 
case  to  vest  such  title  in  the  heirs  or  devisees, 
but  the  same  shall  vest  in  the  heirs  or  de- 
visees instantly  upon  the  death  of  such  de- 
cedent: Provided,  that  no  person  shall  be 
deemed  a  devisee  until  the  will  has  been  pro- 
bated. •  •  • "  Then  follows  section  4C41, 
which  provides  that  said  act  of  1895  shall 
apply  to  and  govern  the  transmission  of  title 
of  l.nnds  in  case  of  the  estates  of  persons  al- 
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ready  deceased.  Woerner,  In  volume  1,  Am. 
Law  of  Adm'n,  at  section  199,  says:  "The 
necessity  of  official  administration — that  is 
to  say,  of  obtaining  a  grant  of  letters  testa- 
mentary or  of  administration,  as  the  case 
may  be,  and  the  Judicial  sanction  of  payment 
of  debts  and  legacies  out  of  the  estate  and 
the  distribution  of  the  residue,  arises  out  of 
the  common-law  doctrine  that  the  personal 
property  of  a  decedent  descends  to  the  ex- 
ecutor or  administrator,  while  his  real  estate 
descends  to  the  devisees  or  heirs,  subject, 
under  English  and  American  statutes,  to  the 
payment  of  his  debts  and  legacies."  In  sec- 
tion 201,  Mr.  Woerner  says:  "The  rights  of 
creditors  to  the  assets  of  a  deceased  person 
Is  the  principal  reason  for  requiring  official 
administration,  and  courts,  therefore,  sanc- 
tion the  disposition  of  the  property  of  a  de- 
cedent without  the  appointment  of  an  admin- 
istrator where  It  Is  certain  that  no  debts 
are  owing."  "It  may  be  stated  generally 
that  the  question  of  necessity  for  administra- 
tion is  one  for  the  court  having  probate  Juris- 
diction, and  it  appears  to  be  a  matter  resting 
largely  In  the  discretion  of  the  court  especi- 
ally where  there  are  no  debts,  whether  an 
administration  shall  be  had  or  the  estate 
awarded  to  the  persons  entitled  to  It  with- 
out any  administration.  In  some  states  there 
are  statutes  providing  that  administration 
shall  not  be  granted  after  a  certain  time  from 
the  death  of  the  decedent,  and  even  In  the 
absence  of  statute  a  long  lapFe  of  time  since 
the  death  of  the  decedent  without  adminis- 
tration may  raise  a  presumption  against  the 
necessity  for  any  administration."  18  Cyc 
60. 

If  there  be  an  administration  of  this  estate 
In  King  county,  the  only  possible  duty  devolv- 
ing upon  the  administrator  would  be  to  se- 
cure an  order  of  distribution,  which  would  be 
superfluous,  as  the  rights  of  the'  legatees 
In  and  to  said  real  estate  have,  under  our 
statutes,  already  vested  in  them,  so  that  no 
decree  of  any  court  Is  needed  to  protect  their 
title.  All  possible  debts*  which  might  have 
been  proven  have  been  long  since  barred  and 
could  not  be  a  lien  upon  said  real  estate.  In 
Fretwell  v.  McLemore,  52  Ala.  124, 133,  Bricli- 
eIl,.C.  J.,  says:  •'  ♦  •  *  a  court  of  equity 
will  dispense  with  an  administration,  and 
decree  distribution  directly,  when  It  affirma- 
tively appears  that.  If  there  was  an  adminis- 
trator, the  only  duty  devolving  on  him  would 
be  distribution.  Then  administration  Is  re- 
garded as  'a  useless  ceremony.'"  This  Ian- 
guage  Is  cited  with  approval  by  Mr.  Woerner 
In  section  201  of  his  worlj  on  the  American 
Law  of  Administration.  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.)  vol.  11,  at  page  742,  states  the 
law  thus :  "The  principle  of  the  common  law 
that  the  title  to  a  decedent's  personal  estate 
passes  to  his  personal  representative  makes 
administration  necessary  If  there  are  credit- 
ors of  the  estate,  so  as  to  enable  the  credit- 
ors to  bring  suit  and  subject  the  property  of 
the  estate  to  the  payment  of  the  debts.    In 


those  jurisdictions,  however,  where  the  title 
to  a  decedent's  property  vests  In  the  heirs, 
subject  only  to  the  payment  of  debts,  the  rulp 
is  different,  and  the  lielrs  may  dispense  with 
the  necessity  of  administration  by  paying  the 
debts."  In  this  case  there  was  no  personal 
property  remaining  to  be  administered,  nor 
were  there  any  debts  to  be  paid.  The  assets 
of  the  decedent  in  this  state  being  only  an 
equitable  title  to  real  estate,  such  title  had 
vested  In  the  devisees,  and  their  rights  had 
become  absolute  under  the  statute,  w^itbout 
the  necessity  of  any  administration  or  any 
decree  of  distribution.  Tucker  v.  Brown,  9 
Wash.  357,  37  Pac.  456 ;  Griffin  v.  Warburton. 
23  Wash.  231,  62  Paa  765;  Anmd  v.  Bank, 
27  Wash.  17,  67  Pac.  364. 

In  view  of  the  above  authorities,  we  are 
of  opinion  that,  under  the  facts  shown,  no 
real  necessity  existed  for  any  administration 
In  this  state;  11  years  having  elapsed  since 
the  testator's  decease  and  his  estate  In  Iowa 
having  been  fully  settled  there  by  a  court  of 
competent  Jurisdiction.  Had  any  good  and 
sufficient  reason  existed  at  any  time  for  ad- 
ministration in  Washington,  the  Interested 
party  desiring  the  same  should  have  applied 
for  the  appointment  of  an  administrator  witb- 
to  at  least  six  years  after  the  death  of  said 
J.  H.  Murphy.  We  think  the  trial  court  com- 
mitted noerror  In  flndingthe  administration  un- 
necessary. Flood,  Adm'r,  v.  Pilgrim,  32  Wis. 
276;  Granger  v.  Harriman  (Minn.)  94  N.  W. 
869;  Succession  of  Graves  (La.)  23  South. 
738.  An  administrator,  however,  was  act- 
ually appointed,  and  appellants  now  contend 
that  the  court  had  no  authority  to  revoke 
such  appointment,  except  upon  statutory 
grounds.  We  do  not  think  this  contention 
can  be  sustained.  The  court  did  not  remove 
him  for  the  purpose  of  appointing  a  successor, 
but  for  the  sole  purpose  of  ending  an  nn- 
necessary  administration,  which,  for  reasons 
above  stated,  was  a  proper  order. 

The  judgment  Is  affirmed. 

MOUNT,  a  X,  and  ROOT,  DUNBAR. 
HADLpy,  FULLEKTON,  and  EUDKIN,  JJ, 
concur. 


(«  Wash.  SIT) 
GIBSON  V.  SLATER  et  us. 

(Supreme  Court  of  Wnsbington.    March  17, 
1900.) 

Executors  and  Administratobs— Action  bt 
Administrator— Recovery  op  Land. 

Sess.  Laws  189r..  n.  197  c.  10"),  S  1  (Bal- 
lingcr's  Ann.  Codes  &  St  §  4640),  provides  that 
title  to  lands  of  which  an  intestate  dies  seised 
shall  immediately  vest  in  his  heirs  and  he  valid 
against  persona  claiming  adversely  excent  the 
executor  or  administrator  wbon  appointed,  and 
thnt  the  heirs  may  recover  their  interests  in  any 
such  lands,  whether  letters  testamentary  be 
granted  or  not.  from  any  person  excent  the  ex- 
ecutor or  administrator.  Section  4642  imposes 
a  6-.rear  limitation  upon  claims  against  the 
estate  of  a  decedent  Section  6200  gives  the 
administrator  the  right  of  possession  to  all  real 
estate  of  which  the  intestate  died  seised.  Sec- 
tion 6296  makes  it  his  duty  to  take  possession. 
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while  section  6297  gives  Mm  authority  to  main-  i 
tain  actions  for  its  recovery.    By  section  C2o7  I 
an  administrttor  has  no  right  to  sell  the  real   j 
estate  except  to  pay  debts  and  expenses.    Held 
that,  while  spftion  4040  was  e^nrted  subsequent 
to  sections  6200,  6290,  and  6297,  there  is  no 
inconsistency  Iwtween  it  and  the  other  sectionn 
as   to    the   administrator's   riitht   to   possession. 
and  where   administration   was  granted   within 
six  years  from  the  death  of  decedent,  the  ad- 
ministrator had  a  right  to  bring  an  action  to 
recover  possession  of  real  estate  of  the  intes- 
tate held  by  one  claiming  adversely. 

Appeal  from  Superior  Court,  Lincoln 
County;    Miles  Polnde.\ter,  Judge. 

Action  by  >L  F.  Gibson,  as  administrator 
of  the  estate  of  Laura  Slater,  deceased, 
against  Frank  Slater  and  wife.  From  a 
Judgment  in  favor  of  plaintilT,  defendants 
appeal.    Affirmed.' 

H.  A.  P.  Myers,  C.  S.  Voorhees,  and  Reese 
H.  Voorbees,  for  appellants.  A.  C.  Routhe 
and  Martin  &  Grant,  for  respondent 

CROW,  J.'  On  February  4,  1903,  re- 
spondent, vf.  F.  Gibson,  as  administrator 
of  tbe  estate  of  Laura  Slater,  deceased, 
commenced  action  No.  3,269  In  tbe  superior 
court  of  Lincoln  county  against  appellants, 
Frank  Slater  and  Jlrs.  Frank  Slater,  his 
wife,  to  recover  possession  of  certain  real 
estate,  being  tbe  action  in  wbicb  this  appeal 
Is  prosecuted.  In  bis  second  amended  com- 
plaint he  alleged  that  appellants  are  husband 
and  wife;  that  on  or  about  January  1,  1899, 
one  Laura  Slater  died  Intestate,  leaving 
certain  minor  heirs,  and  also  leaving  as 
her  separate  estate  240  acres  of  land  In 
Lincoln  county.  Wash.;  that  after  her  death 
appellant  Frank  Slater  Immediately  and 
wrongfully  seized  possession  of  said  real 
estate,  and  with  his  *lfe,  Mrs.  Frank  Slater, 
ha^s  ever  since  retained  tbe  same;  that  the 
rental  value  of  said  land  has  been  $1,000 
per  year  since  January  1,  1899;  that  on 
October  21,  1902,  respondent,  M.  F.  Gibson, 
was  duly  appointed  and  qualified  as  ad- 
admlnistrator  of  the  estate  of  said  Laura 
Slater,  deceased,  and  that  on  November  15, 
1902,  he  demanded  possession  of  said  real 
estate,  which  appellants  refused,  claiming 
to  own  the  same.  Appellants  demurred  to 
tbe  setwnd  amended  complaint  for  (1)  defect 
of  parties  plaintiff;  (2)  defect  of  parties 
defendant;  (3)  want  of  facts  sufficient  to 
constitute  a  cause  of  action.  This  demurrer 
being  overruled,  appellants  answered,  making 
certain  dentals  and  affirmatively  alleging 
that  prior  to  June  15,  1899,  appellant  Frank 
Slater,  and  said  Laura  Slater,  now  deceased, 
were  husband  and  wife,  residing  in  the  state 
of  Oregon,  where  Frank  Slater  owned  certain 
real  estate  wbicb,  under  tbe  laws  of  Oregon, 
was  his  Individual  and  separate  property, 
and  to  which  the  said  Laura  Slater,  then  his 
wife,  Iiad  no  claim;    that  on  said  June  6, 

1899,  appellant  Frank  Slater  with  his  then 
wife,  Laura  Slater,  moved  to  Lincoln  county, 
Wasli.,  where  they  resided  imtil   January, 

1900,  when  said  Laura  Slater  died  intestate, 


leaving  surviving  her  as  her  heirs  at  law 
Edvrard  Broadley,  William  Broadley,  George 
Broadley,  Frank  Broadley,  Susie  Fawcett, 
Sadie  Fawcett,  Allen  Fawcett,  and  Zebbie 
Fawcett,  issue  of  said  Laura  Slater  by  former 
husbands;  that  on  or  about  June  15,  1899, 
said  Frank  Slater  exchanged  his  Oregon  real 
estate  for  160  acres  of  the  real  estate  In  the 
second  amended  complaint  described,  wbicb 
then  became  bis  separate  property;  that 
on  or  about  June  15,  1809,  one  Frank  Broad- 
ley and  his  wife  deeded  to  appellant  Frank 
Slater  the  remaining  80  acres  of  tbe  real 
estate  described  in  tbe  second  amended  com- 
plaint, which  then  became  the  community 
property  of  said  Frank  Slater  and  his  then 
wife,  Laura  Slater;  that  since  the  death  of 
said  Laura  Slater,  and  prior  to  the  appoint- 
ment of  any  administrator,  appellant  Frank 
Slater  had  paid  all  debts  of  her  estate,  and 
that  no  debts  were  outstanding  at  the  time  of 
the  appointment  of  respondent,  M.  F.  Gibson, 
as  administrator.  Appellant  Frank  Slater 
intermarried  with  his  present  wife  and  co- 
appellant  since  the  decease  of  said  Laura 
Slater.  Paring  tbe  trial  appellants  were 
permitted  to  amend  tbelr  answer  by  alleging 
that  said  Frank  Slater,  since  the  death 
of  said  Laura  Slater,  had  made  permanent 
Improvements  on  said  land  of  the  value 
of  $4,000.  On  May  9,  1904,  Zebulon  Fawcett 
and  Sarah  Fawcett,  minors,  by  their  guard- 
Ian  ad  litem,  and  Susan  Fawcett,  three  of 
tbe  heirs  at  law  of  said  Laura  Slatet,  de- 
ceased, having  first  obtained  leave  of  court, 
filed  a  complaint  in  Intervention  In  said  cause 
No.  3,209.  It  Is  not  necessary  to  state  tbe 
allegations  made  therein,  but  in  their  prayer 
they  asked  that  tbe  entire  240  acres  describ- 
ed in  tbe  second  amended  complaint  be 
given  into  the  Immediate  possession  of  re- 
spondent, as  administrator  of  the  estate  of 
Laura  Slater  deceased.  There  Is  no  show- 
ing that  Frank  Slater  ever  applied  for 
letters  of  administration  on  the  estate  of 
bis  deceased  wife  in  said  80  acres  which  h« 
admits  to  have  been  community  property, 
but  on  July  20,  1903,  he  Instituted  in  tbe 
superior  court  of  Lincoln  county  action 
No.  3,405,  wherein  he  was  plalntlS,  and 
Eidward  Broadley,  William  Broadley,  George 
Broadley,  Frank  Broadley,  Susie  Fawcett, 
Sadie  Fawcettf  Allen  Fawcett,  and  Zebbie 
Fawcett,  the  issue  and  beirs  at  law  of 
Laura  Slater,  deceased,  and  M.  F.  Gibson,  as 
administrator  of  the  estate  of  Laura  Slater, 
deceased,  were  defendants,  to  quiet  his 
title  to  tbe  160  acres  of  said  land  which, 
in  his  answer  In  cause  No.  3,269,  be  had 
claimed  to  be  bis  separate  estate.  In  bis 
complaint  be  made  sabstantially  the  same 
allegations  as  those  contained  in  bis  answer 
in  cause  No.  3,209.  On  January  5,  1906, 
an  order  was  made  consolidating  said  causes 
No.  3,269  and  No.  3.405  so  that  tbe  same  might 
thereafter  be  held  together  and  tried  as  one 
action.  After  this  consolidation,  respondent, 
M.  F.   Gibson,   as  administrator,  filed  090 
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pleading  to  serve  as  a  reply  to  appellants' 
answer  in  cause  No.  3,2G9,  and  as  an  answer 
to  bis  complaint  in  cause  No.  3,405.  On 
February  23,  1903,  the  consolidated  actions 
were  tried  before  a  Jury,  and  the  following 
verdict  was  returned:  "We,  the  Jury  duly 
impaneled  to  try  the  issues  in  the  above-en- 
titled cause,  do  find  for  the  plaintiff,  as 
administrator  of  the  estate  of  Laura  Slater, 
deceased,  that  be  is  entitled  to  the  possession 
of  the  following  described  real  estate,  to  wit: 
The  N.  E.  V*  of  section  31  and  W.  %  of  the 
N.  W.  Vi  of  section  32,  township  24,  range  39 
E.  W.  M.  Lincoln  county,  Wash.,  described 
in  plaintiff's  complaint  We  do  furtiier  find 
that  said  plaintiff,  as  such  administrator  rep- 
resenting the  estate  of  Laura  Slater,  de- 
ceased, in  his  representative  capacity,  and 
the  heirs  of  the  said  Laura  Slater  are  the 
owners  and  hold  the  title  to  said  property  in 
fee  simple,  and  we  assess  their  damage  for 
the  detention  of  said  property  in  the  sum  of 
$3,600,  being  the  rents  and  profits  thereof." 
Afterwards  appellants,  Frank  Slater  and 
Mrs.  Frank  Slater,  interposed  a  motion  for 
Judgment  in  their  favor  non  obstante 
veredicto.  This  motion  was  sustained  as 
to  the  damages  found  which  were  offset 
by  order  of  the  court  against  the  value  of 
the  permanent  improvements  made  by  ap- 
pellants, Slater  and  wife.  Thereupon  Judg- 
ment was  .  entered  upon  the  verdict  In 
favor  of  respondent,  M.  F.  Glljson,  as  ad- 
ministrator for  the  Immediate  possession  of 
all  of  said  real  estate.  From  said  Judg- 
ment Frank  Slater  and  Mrs.  Frank  Slater, 
his  wife,  have  appealed  to  this  court 

Respondent  has  moved  to  strike  appel- 
lants' brief  and  dismiss  this  appeal,  but, 
as  his  motions  are  without  merit,  they  will 
be  denied. 

Appellants  have  not  caused  any  statement 
of  facts  to  be  proposed,  served,  or  filed. 
Their  assignments  of  error  are  all  based 
upon  the  one  contention  that  the  trial  court 
erred  In  overruling  their  demurrer  to  the 
second  amended  complaint  Relying  on  sec- 
tion 4640,  Ballinger's  Ann.  Codes  &  St,  they 
contend  that  respondent,  M.  P.  Gibson,  as 
aduiinlstrotor  has  no  right  to  the  possession 
of  said  real  estate;  no  outstanding  unpaid 
debts  of  the  estate  being  alleged  in  the  sec- 
ond amended  complaint  It  is  not  urged 
that  respondent  was  improperly  or  Illegally 
appointed  as  administrator.  In  fact,  the 
regularity  or  necessity  of  his  appointment 
■could  not  be  questioned  or  attacked  in  this 
collateral  proceeding.  Appellants,  in  their 
opening  brief,  say :  "Under  existing  lesls- 
latlon  the  absence  from  the  second  amended 
complaint  of  any  allegation  of  a  necessity 
for  tile  po8,se8siou  of  the  lands  in  controversy 
by  the  administrator,  for  the  payment  of 
'debts,  family  allowance,  expenses  of  ad- 
niinlstrntion'  or  "other  charges  for  which 
such  real  estat3  Is  liable  under  e.xisting 
•  laws,"  is  manifestly  fatal  to  the  integrity 
'of  the  cause  of  action  attempted  to  be  as- 


serted therein.  Such  allegation  was  abso- 
lutely essential,  under  the  rule  at  common 
law,  to  the  right  of  an  administrator  to 
the  possession  of  the  decedent's  real  estate, 
and  the  act  of  1895  (section  4040,  1  Bal- 
linger's Ann.  Codes  &  St),  has  clearly  re- 
stored the  common-law  status,  in  that  behalf, 
in  this  state."  In  other  words,  appellants 
simply  contend  that  said  section  4040,  which 
was  enacted  in  1895,  was  intended  by  the 
Legislature  to  so  qualify  the  scope  and  effect 
of  sections  6200.  0290,  and  6207.  Ballinger's 
Ann.  Codes  &  St,  as  to  leave  the'  right  of 
an  administrator  to  the  possession  of  real 
estate  as  It  existed  at  common  law — that 
he  could  in  no  event  reduce  the  same  to 
his  possession  except  for  the  purpose  of 
the  payment  of  the  debts  of  the  decedent 
and  expenses  of  administration,  and  there- 
fore cannot  maintain  this  action.  We  think 
this  contention  cannot  be  sustained.  Sec- 
tion 4640,  Ballinger's  Ann.  Codes  &  St,  is 
section  1,  c.  105,  Sess.  Laws  1805,  p.  197, 
which  chapter  contains  no  section  or  clause 
purporting  to  repeal  any  previous  act  of  the 
Legislature.  If,  then,  it  has  affected  any 
repeal  or  modification  of  the  sections  to 
which  appellant  refers,  such  repeal  or  modi- 
fication must  necessarily  be  by  Implica- 
tion. "If  two  statutes  on  the  same  sub- 
ject are  mutually  repugnant,  the  later  act 
without  any  repealing  clause  operates,  in 
the  absence  of  expressed  Intent  to  the  con- 
trary, as  a  repeal  of  the  earlier  one,  on 
the  obvious  principle  that  the  enactment  of 
provisions  inconsistent  with  those  previously 
existing  manifests  a  clear  intent  to  abolish 
the  old  law.  In  order  that  an  implied  re- 
peal may  result  from  the  principles  now 
under  consideration  the  repugnancy  ap- 
pearing In  the  two  statutes  must  be  wholly 
irreconcilable,  and  it  must  also  be  clear 
and  convincing,  and  following  necessarily 
from  the  language  used.  Hence  every  ef- 
fort must  be  used  to  make  all  acts  stand, 
and  the  later  act  will  not  operate  as  a  re- 
peal of  the  earlier  one,  if  by  any  reasonable 
construction  they  can  be  reconciled."  26 
Am.  &  Eng.  Ency.  of  Law  (2d  E2d.)  p. 
723-726.  If  there  Is  any  apparent  incon- 
sistency or  repugnancy  between  section  4640 
as  a  part  of  the  law  of  1893,  and  the  earlier 
sections  6200,  6296,  and  6297,  It  Is  our  duty 
to  reconcile  all  of  said  sections  and  per- 
mit them  to  stand  if  we  can  do  so  by  any 
reasonable  construction.  We  do  not  think 
they  are  necessarily  inconsistent  Section 
4640,  after  providing  that  the  title  to  lands 
of  which  an  intestate  dies  seized  shall  Im- 
metliateiy  vest  In  his  heirs  at  law,  further 
provides  that:  "*  *  •  The  title  and 
right  to  possession  of  such  lands,  tenements, 
or  hereditaments  so  vested  in  such  heii* 
or  devisees,  togetlier  with  the  rents.  Issues 
and  profits  thereof,  shall  be  good  and  valid 
against  all  persons  claiming  adversely  to 
the  claim  of  auy  such  heirs,  or  devisees, 
excepting    only    the    executor    or    adminis- 
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trator  when  appointed,  and  persons  law- 
fully claiming  under  such  executor  or  ad- 
ministrator: and  any  one  or  more  of  such 
heirs  or  devisees,  or  their  grantees,  jointly 
or  severally,  may  sue  for  and  recover  their 
respective  shares  or  interests  in  any  such 
lands,  tenements,  or  hereditaments  and  the 
rents.  Issues  and  profits  thereof,  whether 
letters  testamentary  or  of  administration 
be  granted  or  not,  from. any  person  except 
the  executor  or  administrator  and  those 
iEwfuliy  claiming  under  such  executor  o; 
administrator ."  This  language  clearly  im- 
plies that  the  right  of  possession  in  the 
heirs  at  law  shall  be  subject  to  the  right  of 
an  administrator  when  appointed,  dnd  this 
is  especially  true  If  letters  of  administration 
be  granted  within  six  years  from  the  date 
of  death  of  the  decedent  before  debts  are 
barred  as  claims  against  real  estate.  Section 
4012,  Ballinger's  Ann.  Codes  &  St  Section 
({200  gives  to  the  administrator  the  immedi- 
ate right  of  iMtssession  to  all  real  estate  of 
which  the  intestate  dies  seized.  Section  6296 
makes  it  bis  duty  to  take  possession,  while 
section  6297  gives  him  authority  to  maintain 
actions  for  its  recovery.  No  question  Is 
raised  as  to  whether  respondent,  M.  P.  Gib- 
son, as  administrator,  can  maintain  an 
action  for  possession  against  the  heirs  at 
law,  there  being  no  debts  nor  any  dispute 
as  to  title,  but  the  question  is  raised  whether 
he  can,  as  such  administrator,  on  behalf  of 
the  estate  and  all  of  the  heirs  at  law  main- 
tain such  an  action  against  one,  whether 
one  of  the  heirs  or  not,  who  has  wrongfully 
seized  the  real  estate  and  retained  posses- 
sion under  an  adverse  claim  of  title,  thus 
depriving  both  the  administrutor  and  the 
heirs  at  law  from  the  enjoyment  of  their 
rights.  We  think  the  administrator  can 
maintain  such  an  action. 

Appellants  call  attention  to  the  fact  that, 
under  section  6257,  Ballinger's  Ann.  Codes  & 
St,  an  administrator  has  no  right  to  sell  the 
real  estate  of  the  decedent  except  to  pay 
debts  and  expenses  of  administration.  While 
this  Is  true,  said  section  in  no  way  deprives 
him  of  his  right  to  possession  under  the  pro- 
visions of  sections  0200,  6296,  and  6297, 
which  right  Is  recognized  in  the  latter  act 
of  1805  by  section  4640.  We  think  the  points 
raised  by  appellants  have  been  substantially 
decided  against- their  contention  In  the  recent 
case  of  Noble  v.  WTiltten,  38  Wash.  262,  80 
Pac.  451,  In  which  it  was  contended  that  an 
administrator  was  not  entitled  to  any  com- 
mission on  the  appraised  value  of  the  real  es- 
tate of  bis  Intestate,  as  the  title  vested  im- 
mediately in  the  heirs,  and  he  was  not  entit- 
led to  possession.  After  quoting  from  sec- 
tions 4640,  6200.  6201,  6296,  and  6309,  we 
said :  "Section  6314  provides  that  the  admin- 
istrator 'shall  be  allowed  commission  on  tbe 
whole  estate  accounted  for  by  him.'  Under 
these  provisions  of  the  statute,  it  is  too  plain 
for  argument  that  the  administrator  is  entitl- 


ed to  the  possession  of  the  real  estate,  and  Is 
entitled  to  commissions  on  the  whole  estate, 
both  personal  and  real.  It  was  not  error, 
therefore,  for  the  court  to  allow  such  com- 
missions." In  our  opinion  there  is  no  in- 
consistency between  section  4640  and  the 
earlier  provisions  of  our  probate  act.  In 
the  recent  case  of  Murphy  v.  Murphy,  84 
Pac.  646,  we  held,  under  the  law  of  1895 
(Ballinger's  Ann.  Codes  &  St.  §  4610  et  seq.), 
an  attempted  administration  for  which  ap- 
plication was  made  11  years  after  the  death 
of  a  testator,  to  have  been  unnecessary,  and 
sustained  the  trial  court  in  discontinuing 
the  same  on  tbe  theory  that  the  real  estate 
had  descended  to  the  legatees  without  the 
necessity  of  any  administration.  This  case 
can  be  distinguished  from  that  one  In 
several  particulars:  (1)  No  direct  att'— U 
is  made  here  on  the  necessity  of  administra- 
tion by  any  of  the  heirs  at  law ;  (2)  a  period 
of  six  years  not  having  elapsed  between  the 
date  of  the  death  of  the  Intestate  and  the 
appointment  of  the  administrator  herein,  any 
possible  debts  of  the  decedent  have  not  been 
barred.  In  the  Murphy  Case  we  said :  "We 
are  of  opinion  that,  under  the  facts  shown, 
no  real  necessity  existed  for  any  adminis- 
tration in  this  state,  11  years  having  elapsed 
since  the  testator's  decease,  and  his  estate 
in  Iowa  having  been  fully  settled  there  by 
a  court  of  competent  jurisdiction.  Had  any 
good  and  sufficient  reason  existed  at  any 
time  for  administration  In  Washington,  the 
interested  party  desiring  the  same  should 
have  applied  for  the  appointment  of  an 
administrator  within  at  least  six  years  after 
the  death  of  said  J.  H.  Murphy."  It  will 
thus  be  seen  that  our  holding  in  the  Mur- 
phy Case  was  based  not  only  upon  the  pro- 
visions of  section  4640,  but  also  section  4042. 
Here  the  appellant  Frank  Slater  failed  to 
procure  letters  of  administration  on  tbe  es- 
tate of  his  deceased  wife,  but  instead  seized 
upon  and  claimed  title  to  all  of  tbe  real 
estate  adverse  to  her  heirs  at  law,  issue  by 
former  marriages;  and  respondent,  a  little 
more  than  three  years  after  her  death,  with- 
in the  six  years  mentioned  in  section  4642, 
Ballinger's  Ann.  Codes  &  St.,  was  appointed 
administrator  apparently  for  the  express 
purpose  of  protecting  tbe  interests  of  said 
heirs,  a  number  of  whom  are  minors.  It 
is  true,  appellant  contends  that  there  were 
no  outstanding  debts',  and  has  alleged  be 
paid  all  that  ever  existed,  but  that  makes 
no  difference,  as  the  heirs  at  law  are  here 
entitled  to  have  tbe  administrator  recover 
and  distribute  the  real  estate  free  from  the 
possibility  of  any  such  liens.  In  tbe  views 
we  have  here  expressed  we  bear  In  mind  the 
former  cases  of  Anrud  v.  Scandinavian- 
American  Bank,  27  Wash.  16,  67  Paa  364, 
and  Grlffln  v.  Warburton,  23  Wash.  231, 
62  Pac.  765,  cited  by  api)ellant8,  but  we  do 
not  think  they  tend  to  show  that  it  woula 
be  an  unauthorized  proceeding  for  an  ad- 
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mintstrator  to  institute  an  action  to  recover 
possession  of  real  estate  of  his  intestate 
wliicli  lias  been  wrongfully  seized  and  held 
by  a  party  who  claims  adveree  title  to  the 
same.  Such  an  action  would  ultimately 
inure  to  the  benefit  of  all  the  heirs  at  law, 
and  would  be  a  proper  proceeding. 

We  think  the  trial  court  committed  no 
error  in  overruling  appellants'  demurrer. 
The  second  amended  complaint  being  suffi- 
cient, it  sustains  the  final  judgment  entered 
on  the  verdict  of  the  Jury,  which  verdict,  in 
the  absence  of  any  statement  of  facts,  cannot 
be  questioned  on  this  appeal. 

The  Judgment  is  aflirmed. 

MOUNT.  C.  J.,  and  DUNBAR,  HADLET, 
PULI"HTON,  J  J.,  concur. 


(42  Wish.  182) 

CITY  OP  SPOKANE  v.  COSTELLO  et  al. 

(Supreme  Court  of  Washington.    March  7, 
1900.) 

1.  EviDENCK— Testimony  on  Fobmeb  Triait- 

AOMI.SSIBILITT. 

Where  a  city  paid  a  Judgment  rendered 
against  it  in  an  action  for  injuries  owing  to 
failure  to  guard  an  excavation  in  a  street,  and 
the  city  then  sued  a  eontrnctor  on  the  ground 
that  he  had  left  the  excavation  unpiuarded  con- 
trary to  his  contract  with  the  city,  the  testimony 
of  the  one  injured,  given  by  him  in  the  first 
action,  was  not  admissible  to  show  that  the  ex- 
cavation was  one  that  it  was  the  contractor's 
duty  to  guard,  though  the  one  Injured  had 
since  died,  and  though  the  contractor  had  no- 
tice of  the  first  action  and  an  opportunity  to 
defend. 

2.  Tbial— Reception    of    Evidence— Stbik- 
INO  OUT  Evidence. 

The  fact  that  it  appeared  on  cross-examina- 
tion that  a  portion  of  a  witness'  testimony  was 
derived  from  hearsay  was  no  ground  for  striking 
out  all  his  testimony. 

[Ed.  Note. — For  cases  In  iraint,  see  vol.  46, 
Cent  Dig.  Trial,  8  248.] 

5.  AccoBD  AND  Satisfaction— Intention  of 
Pabties. 

Full  payment  by  a  city  to  a  contractor  for 
a  public  improvement  was  not  an  accord  and 
satisfaction  precluding  the  city  from  maintaining 
an  action  against  the  contractor  because  of  his 
negligence  in  failing  to  guard  an  excavation 
whereby  a  judgment  had  been  recovered  against 
the  city  for  injuries  to  a  pedestrian,  where  it 
did  not  appear  that  the  liability  in  question  was 
in  contemplation  of  the  parties  at  the  time,  or 
that  there  was  any  intent,  in  making  the  pay- 
ment, to  settle  all  mutual  differences. 
4.  Pbincipal   and    Sdrett   —   Release   of 

SUBETY— CREniTOR'S    FAILURE    TO    RELY    0.\ 

■    Pbimaby  B'und. 

Where  a  contract  between  a  city  and  the 
contractor  for  a  street  improvement  providea 
that  if,  in  the  judgment  of  the  board  of  public 
works,  it  should  be  necessary  to  retain  a  portion 
of  the  contract  price,  the  city  might  do  so.  in 
the  absence  of  any  fraud  or  collusion,  the  fail- 
fare  of  the  City  to  retain  moneys  on  the  contract 
was  no  bar  to  a  'recovery  against  the  contrac- 
tor's surety  in  an  action  against  the  contractor 
and  the  surety,  because  of  the  city  having  paid 
a  Judgment  obtained  against  it  in  an  action  for 
injuries  arising  from  an  open  excavation  daring 
the  progress  of  the  improvement. 

6.  Same— Action— Evidence— .\DMissiBiLiTY. 

A  city  paid  a  judgment  against  it  in  an 


action  for  Injuries  owing  to  an  unguarded  ex- 
cavation in  a  street,  and  then  sued  the  contract- 
or for  the  improvement  and  the  surety  on  bis 
bond  on  the  ground  that  the  contractor  bad 
negligently  failed  to  guard  the  excavation, 
and  defendants  offered  in  evidence  an  aflS- 
davit  for  a  continuance  filed  by  the  corporation 
counsel  in  the  first  action,  to  show  that  the  city 
made  no  sufficient  preparation  for  the  tr.al  and 
that  for  that  reason  a  longer  time  than  the  time 
elapsing  between  the  notice  of  the  action  to  the 
surety  and  contractor  and  the  day  fixed  for 
trial  was  necessary,  to  enable  the  surety  and 
contractor  to  prepare  for  trial.  Held,  that  the 
aliidavit  was  properly  excludrd  as  not  support- 
ing the  contention ;  it  appearing  that  th»  affi- 
davit recited  that  the  corporation  counsel  had 
personally  prepared  for  the  trial  and  was  alone 
familiar  with  the  facts,  and  that  be  was  ill  in 
bed. 

6.  Continuance  —  Tbiai.  Coubt's  Discbb- 

TION. 

The  right  of  the  trial  court  to  grant  a  con- 
tinuance is  largely  discretionary,  and  may  be 
exercised  in  favor  of  the  real  party  in  interest, 
although  he  is  rot  a  party  to  the  record. 

I  Ed.  Note. — For  cases  In  point,  see  vol.  10, 
Cent." Dig.  Continuance,  §S  17.  18,   122.] 

7.  iNTEnEST— Recovery— Pleading — Absence 
OF  Special  Demand. 

Where  interest  is  the  legal  consequence  of 
the  debt  without  express  stipulation,  it  may 
be  recovered,  although  the  complaint  does  not 
contain  a  demand  for  interest. 

[Ed.  Note.— For  cases  in  point,  see  voL  29, 
Cent.  Dig.  Interest.  §  147.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Geo.  W.  Belt,  Judge. 

Action  by  the  city  of  Spokane  against 
Peter  Costello  and  another.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendants  appeaL 
Affirmed. 

Hamblen,  I/und  &  Gilbert  and  John  A. 
Pierce,  for  appellants.  Fred  M.  Dudley  and 
James  M.  Geraghty,  for  respondent 

FULLERTON,  J.  in  September,  1901,  one 
Philip  Born  recovered  a  judgment  against 
the'  city  of  Spokane  for  personal  Injuries 
suffered,  as  be  alleged,  from  a  fall  into  an 
excavation  made  In  a  street  of  the  city,  which 
the  city  had  negligently  allowed  to  remain 
unguarded  or  otherwise  unprotected.  The 
city  appealed  from  the  judgment,  but  the 
same  was  affirmed  by  this  court  Born  v. 
Spokane,  27  Wash.  719,  08  Pac.  380.  After  the 
case  was  remanded  with  Instructions  to  carry 
the  Judgment  into  execution,  the  city  paid 
the  Judgment,  and  thereupon  instituted  this 
action  to  recover  the  amount  so  paid  from 
the  appellants.  The  complaint  of  the  city 
contained  all  the  necessary  averments  to 
fix  liability  on  the  appellants.  In  brief,  it 
charged  that,  the  excavation  into  which  Bom 
fell  was  dug  by  the  appellant  Costello  while 
In  the  performance  of  a  contract' he  had  with 
the  city  to  improve  the  street  on  which  the 
accident  happened,  and  that  he  bad,  con- 
trary to  his  contract  with  the  city,  negli- 
gently left  the  excavation  unguarded  and 
otherwise  unprotected;  further  alleging  that 
the  appellant  American  Bonding  &  Trust 
Company  was  Jointly  liable  with  Mm,  be- 
cause it  had  executed  Its  bond  to  'the  city, 
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by  the  terms  of  which  It  expressly  contracted 
to  save  the  city  harmless  from  any  liability 
It  might  Incur  by  reason  of  the  negligence 
of  Costello.  Issue  was  taken  on  the  com- 
plaint and  a  trial  entered  upon.  In  the  course 
of  which  the  court  discharged  the  Jury 
4!alled  to  try  the  case  and  entered  a  Judgment 
for  the  city.  This  Judgment  -was  reversed 
by  this  court  on  two  grounds :  First,  because 
it  did  not  appear  In  the  proofs  that  the  ex> 
cavatlon  into  which  Bom  fell  was  one  made 
by  Ckwtello,  and  which  it  was  his  duty  under 
bis  contract  to  guard;  and,  second,  that  the 
notice  served  upon  the  appellants  by  the 
-city,  giving  them  notice  of  the  pendency  of 
the  action  by  Born  against  It,  was  not  served 
in  time  to  constitute  anything  more  than 
prima  fade  evidence  of  "due  notice"  called 
for  by  the  contract,  and  that  the  court  erred 
in  refusing  to  permit  the  respondent  to  show 
that  it  was  not  served  in  time  to  enable  them 
to  prepare  their  defense.  33  Wash.  9S,  74 
Pae  SB.  The  case  was  again  tried  after 
its  remand  on  the  last-mentioned  appeal,  and 
again  resulted  in  a  Judgment  for  the  city. 
This  appeal  Is  from  the  Judgment  last  en- 
tered. 

The  provisions  of  the  contract- and  bond 
on  which  the  city  relies  for  a  recovery  are 
set  out  In  the  opinion  of  the  court  on  the 
former  appeal,  and  It  is  unnecessary  to  set 
them  out  again  here.  We  shall  proceed, 
therefore,  to  examine  the  assignments  of  er- 
ror in  the  order  in  which  they  are  argued 
in  the  brief  of  the  appellants.  On  the  trial, 
after  showing  that  Philip  Bom,  the  plaintUF 
in  the  original  case  agalnat  the  city,  had 
died,  the  respondent  offered  in  evidence  cer- 
tain parts  of  his  testimony  given  on  that 
trial,  for  the  purpose,  as  stated  by  counsel, 
of  showing  the  particular  place  where  he  met 
with  the  accident,  how  the  accident  hap- 
pened, and  the  condition  of  the  lights  and 
barriers  at  the  place  of  the  accident  To 
this  the  appellants  objected,  on  the  ground 
that  It  was  not  competent  for  the  purposes 
offered,  as  that  trial  was  res  Inter  alios  and 
the  testimony  of  witnesses  given  there  could 
not  be  Independent  evidence  against  tbem 
on  the  trial.  The  trial  court  overruled  the 
objection,  and  permitted  the  evidence  to  be 
read.  This  ruling  constitutes  the  first  error 
assigned.  In  Washington  Gas  Co.  v.  Dist 
of  Columbia,  161  U.  S.  3l6,  16  Sup.  Ct  564, 
40  L.  Ed.  712,  where  the  facts  were  similar 
to  the  case  at  bar,  It  was  held  that  the 
testimony  of  witnesses  given  on  the  original 
trial  was  admissible  along  with  1;^e  entire 
record  to  prove  the  scope  of  the  thing  ad- 
Judged  in  the  action  in  which  It  was  given, 
but  that  such  evidence  possessed  no  in- 
trinsic proving  power,  and  was  not  competent 
to  establish  a  fact  necessary  to  be  shown 
outside  of  the  record  to  bind  a  person  liable 
over  to  the  original  Judgment  debtor,  even 
tbough  such  person  had  been  given  notice 
of  the  institution  of  the  action  in  which  the 
judgment  was  obtained,  and  had  been  re- 


quested to  take  upon  himself  the  defense  of 
It  Under  the  rule  as  announced  here  it 
would  seem  that  the  evidence  objected  to 
was  not  competent  for  the  purpose  for  which 
It  was  offered.  As  we  said  on  the  former 
appeal,  the  Judgment  roll  in  the  Born  Case 
failed  to  show  that  the  excavation  into 
which  the  injured  plaintiff  fell  was  made 
by  Costello,  or  was  one  against  which  he  was 
bpund  under  his  contract  to  guard.  This 
l>elng  a  fact  necessary  to  be  established  by 
evidence  having  Intrinsic  proving  power,  it 
was  error  to  admit  this  evidence  for  that 
purpose,  and  reversible  error,  unless  it  clear- 
ly appears  that  it  was  not  prejudicial.  Pass- 
ing to  the  latter  inquiry,  we  are  unable  to 
see  how  the  appellants  were  prejudiced  by 
the  evidence.  The  ultimate  fact  that  It  was 
intended  to  establish  was  shown  later  in  the 
course  of  the  trial  by  evidence  against  which 
no  objection  was  made,  or  could  have  been 
successfully  made;  and,  more  than  this,  no 
attempt  was  made  by  the  appellants  to  con-  ' 
trovert  the  fact  that  the  injury  to  Bom  was 
caused  by  an  excavation  which  Costello  was 
bound  by  the  terms  of  his  contract  to  guard 
against  This  being  true,  it  became  one  of 
the  established  facts  of  the  case,  and  it  was 
not  error  requiring  reversal  that  lnit>m- 
petent  evidence  was  Introduced  on  the  ques- 
tion. Schwede  v.  Hemrlch,  29  Wash.  124,  C» 
Pac.  643;  Lownsdale  v.  Grays  Harbor  Boom 
Co.,  36  Wash.  198,  78  Pac.  904;  Elster  v. 
Seattle,  18  Wash.  3fH,  SI  Pac.  394;  Bell  v. 
Spokane,  30  Wash.  508,  71  Paa  31. 

It  is  next  complained  that  lae  court  re- 
fused to  strike  out  the  evidence  of  the  wit- 
ness Latimer.  This  motion  was  properly 
overruled,  because  too  broad.  The  witness 
plainly  testified  to  some  matters  that  were 
within  his  knowledge  and  therefore  com- 
petent, and  it  was  not  ground  for  striking 
out  the  whole  of  his  evidence  to  show,  on 
cross-examination,  that  a  part  of  the  matters 
testified  to  were  derived  from  hearsay. 

The  third  assignment  is  the  refusal  of 
the  court  to  grant  a  nonsuit  This  motion 
was  based  on  the  ground  that  the  evidence 
was  InsuflScient  to  sustain  a  verdict  or 
Judgment  for  the  respondent  But,  with- 
out setting  out  the  evidence  on  which  we 
base  our  conclusion,  we  have  noi  hesitancy 
in  saying  that  the  verdict  and  Judgment  are 
sustained  by  competent  evidence  on  all  of 
the  issues.  The  contract  between  Costello 
and  the  city  contained,  among  others,  the 
following  provisions:  "It  Is  further  agreed, 
that,  if  in  the  Judgment  of  the  board  of 
public  works  It  shall  be  necessary  to  retain 
a  portion  of  the  consideration  to  be  paid  by 
the  first  party  to  the  second  party  after  the 
completion  of  the  work  under  this  contract 
and  its  acceptance  by  the  first  party  said 
first  party  may  retain  such  amount  as  said 
board  may  deem  necessary  for  such  period 
after  the  completion  and  acceptance  of  said 
work  and  the  fulfillment  of  this  contract  as 
Itmaydetermln&    •    •    •    Upontbefull  and 
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complete  performance  of  the  terms  and  condi- 
tions of  tbis  contract  by  the  party  of  the  sec- 
ond part  and  the  acceptance  of  the  work  to  be 
done  thereunder  by  the  first  party,  the  party 
of  the  first  part  agrees  to  pay  to  the  said 
party  of  the  second  part  the  sum  of  four 
thousand  dollars  ($4,000)  In  the  manner  fol- 
lowing, to  wit,  by  issuing  to  the  said  second 
party  its  warrants  drawn  upon  the  'Nora 
Avenue  Improvement  Fund,  District  Number 
One'  in  an  aggregate  amount  equal  to  the 
total  special  assessments  assessed  to  and  lev- 
ied upon  the  lots  and  parcels  of  real  estate 
Included  in  the  assessment  district  created 
in  sold  ordinance  No.  A  854,  passed  July 
11,  1890,  and  by  issuing  to  said  party  Its 
warrants  drawn  on  the  general  fund,  or 
such  other  fund  as  may  be  hereafter  desig- 
nated by  the  city  council,  for  the  difference 
between  the  total  amount  of  the  assessments 
made  as  aforesaid  and  the  said  sum  of  four 
thousand  dollars  ($4,000),  provided  that  none 
'  of  such  warrants  shall  be  issued  until  such 
time  as  shall  be  hereafter  designated  by  the 
city  council,  and  provided,  further,  that  no 
warrants  shall  issue  for  any  portion  of  the 
cost  of  said  improvement  which  has  been 
forfeited  to  or  retained  by  the  first  party 
under  the  terms  of  this  contract,  until  such 
time  as  the  second  party  may  become  en- 
titled thereto.  Said  second  party  hereby 
consents  to  the  foregoing  and  agrees  to 
accept  payment  for  the  performance  of  this 
contract  as  above  provided."  It  appeared 
from  the  evidence  of  the  city  that  some  two 
months  after  Bom  had  begun  his  action 
against  the  city,  it  accepted  the  work  done 
by  Costello  and  paid  him  the  balance  due 
under  his  contract  by  dr'awlng  warrants  on 
the  ftmds  therein  specified.  It  is  claimed  by 
the  appellants  that  the  act  of  the  city  In 
accepting  and  paying  for  the  work  released 
both  Costello  and  bis  bondsman  from  their 
obligation  to  respond  to  the  judgment  sub- 
sequently recovered  by  Born.  In  behalf  of 
both  of  the  appellants  It  is  claimed  that  such 
acceptance  and  payment  was  a  settlement  of 
the  matters  between  them,  and  that  the  city 
l8  ^ow  estopped  to  claim  that  the  appellants 
are  liable  over  to  it  for  the  judgment  re- 
covered by  Bom;  and  on  behalf  of  the  surety 
it  is  claimed  that  the  failure  of  the  city  to 
retain  from  Costello  a  sufficient  sum  to 
satisfy  any  judgment  Bom  might  recover  was 
a  neglect  to  resort  to  a  fund  already  in  its 
bands  In  the  very  matter  for  which  the 
appellant  was  surety,  and  its  surrender  con- 
stituted a  release  of  the  surety. 

As  to  the  first  contention,  the  payment 
could  be  a  defense  only  on  the  theory  that 
it  was  an  accord  and  satisfaction  of  all  the 
dlfl'erences  between  the  parties;  but  plainly 
there  was  in  this  payment  no  accord  and 
satisfaction.  Before  payment  for  the  work 
done  could  be  held  to  be  an  accord  and 
satisfaction  it  would  have  to  be  shown  that 
this  liability  was  in  contemplation  of  the 
parties  at  the  time,  or  that  there  was  a  pur- 


pose in  making  such  payment  to  settle  all  of 
their  mutual  differences.  Doubtless  the 
parties  could  have  compromised  their  differ- 
ences, and  could  have  agreed  that 'the  pay- 
ment of  a  certain  sum  from  one  to  the  other 
should  be  a  final  settlement  betweeu  them  of 
all  of  such  differences,  but  that  such  an  . 
agreement  was  entered  Into  is  not  to  be  Infer- 
red from  the  mere  fact  that  a  payment  was 
made  by  the  one  to  the  other.  Accord  and 
satisfaction  is  a  special  contract,  and  must 
be  alleged  and  proven  like  other  special  con- 
tracts. The  questlQU  of  the  release  of  the 
surety  presented  by  the  second  branch  of  the 
contention  is  of  more  difficulty,  but  we  think 
the  ruling  of  the  court  was  correct  upon  it 
also.  The  cases  cited  as  maintaining  the 
contrary  doctrine  are  distinguishable  from 
this  case  in  the  fact  that  the  contracts  there 
under  consideration  expressly  made  it  th3  duty 
of  owner  to  withhold  of  the  contract  price  a 
specific  sum  until  final  settlement  between  the 
parties,  and  the  release  of  the  surety  was 
based  on  the  fact  that  payment  of  the  entire 
contract  price  had  been  made  after  the  owner 
had  notice  that  claims  were  made  against 
bis  property  for  which  the  contractor  was 
primarily  -liable.  In  other  words,  the  pay- 
ment was  made  In  violation  of  the  express 
terms  of  the  contract  But  here  the  facts 
are  different  It  will  be  noticed  from  the 
quotation  made  from  the  contract  that  the 
city  was  not  required  to  withhold  any  fixed 
sum,  but  It  is  provided  that  "if,  in  the  judg- 
ment of  the  board  of  public  works,  it  shall 
be  necessary  to  retalft  a  portion"  of  the 
contract  price,  the  city  may  retain  such 
amount  as  the  board  may  deem  necessary.  The 
board  of  public  works,  therefore,  was  made  by 
the  contract  the  judge  of  the  necessity  of  re- 
taining any  portion  of  the  contract  price,  and 
their  conclusion  as  to  the  necessity  in  any 
given  case  must  bind  the  city  and  the  surety 
alike,  unless  it  be  shown  that  there  was  fraud 
on  the  part  of  the  board,  or  collusion 
between  It  and  the  party  In  whose  favor  the 
decision  was  made.  Neither  fraud  nor 
collusion  was  alleged  or  proven.  The  pre- 
sumption, therefore,  is  that  the  board  of 
public  works  acted  in  good  faith  and  In  a(^ 
cofd  witli  Its  best  judgment  In  making  the 
final  payment,  and  this  being  true  the  surety 
cannot  claim  a  discbarge  because  of  that 
act  Mayor,  etc.,  of  City  of  New  York  v. 
Brady  (Sup.)  24  N.  Y.  Supp.  296. 

The  fifth  assignment  of  error  is'  based  on 
the  ruling  of  the  court  refusing  to  admit 
in  evidence  an  affidavit  asking  for  a  continu- 
ance made  and  filed  in  the  case  of  Bom 
against  the  city  of  Spokane  by  A.  H.  Kenyon, 
assistant  corporation  counsel,  at  the  time 
that  case  was  called  for  trial.  This  was 
offered  on  the  theory  that  It  tended  to  support 
the  appellants'  contention  that  they  had  not 
received  due  notice  of  the  pendency  of  the 
Born  action;  the  argument  being  that  it 
tended  to  sliow  that  the  city  bad  made  no 
sufflelcut   preparation   for   the   trial   of  the 
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caose,  and  for  that  reason  a  longer  time  than 
11  days  (the  time  between  the  notice  and  the 
day  fixed  for  trial)  was  necessary  to  enable 
the  appellants  to  prepare  for  trial.  But 
the  affidavit  in  no  way  supports  the  con- 
tention. As  grounds  for  continuance  It 
recited  that  the  corporation  counsel  bad 
personally  made  the  preparations  for  trial 
and  was  alone  familiar  with  the  facts  of  the 
case,  and  that  he  bad  been  taken  suddenly  ill 
and  was  then  c<mflned  to  his  bed,  and  a 
continuance  was  nsked  tbnt  he  might  take 
part  in  the  trial.  This,  It  is  plain,  in  no  way 
supports  the  claim  that  the  city  bad  not  made 
efficient  pr^aration  for  the  trial,  and  clear- 
ly had  no  probative  force  as  evidence  on  that 
issue.  It  was  not  error,  therefore,  to  re- 
ject It. 

After  the  jury  had  been  permitted  to  retire 
to  consider  of  their  verdict.  It  was  found 
necessary  to  recall  them  for  further  In- 
structions on  a  matter  that  bad  been  in- 
advertently overlooked.  After  this  had  been 
concluded  a  juror  asked  the  court  if  it 
would  have  been  possible  for  Costello  to 
have  secured  a  ''ontinuance  of  the  Bom 
case.  The  court  Inquired  of  counsel  If  there 
was  any  objection  to  his  answering  the 
question,  and  was  answered  negatively  by 
counsel  for  both  parties;  the  appellants,  how- 
ever, reserving  the  right  to  except  to  the 
answer  If  they  deemed  it  Incorrect.  The 
court  thereupon  answered  the  question  by 
making  an  abstract  statement  of  the  law 
applicable  to  the  granting  of  continuances. 
The  appellants  excepted  to  the  Instruction, 
and  now  say  that  the  Instruction  was 
misleading,  apparently  (for  the  reason  that 
the  appellants  could  not  for  any  reason  have 
obtained  a  continuance.  But  manifestly  such 
Is  not  the  rule.  The  right  of  tlie  trial  court 
to  grant  a  continuance  Is  largely  discretion- 
ary, and  may  be  exercised  In  favor  of  the 
real  defendant,  although  not  a  party  to  the 
record,  whenever  the  requirements  of  justice 
demand  it,  and  the  court  did  not' err  in  as- 
suming that  the  ordinary  rules  applicable 
thereto  could  have  been  Invoked  in  that 
action  by  these  appellants,  had  they  attempt- 
ed so  to  do. 

The  complaint  did  not  contain  a  demand 
for  interest  on  the  sum  paid  by  the  city  in 
satisfaction  of  the  Bom  judgment.  The  jury, 
however,  returned  In  their  verdict  interest 
at  the  legal  rate  from  the  time  of  payment 
up  to  the  time  of  trial,  and  the  judgment 
entered  included  that  sum.  The  entering  of 
judgment  for  this  interest  constitutes  the 
last  error  assigned.  On  the  question  whether 
or  not  interest  may  be  recovered  without  a 
specific  demand  therefor  In  the  complaint  the 
authorities  are  not  uniform,  but  in  a  number 
of  states  it  is  held  that  where  interest  is 
the  legal  consequence  of  the  debt  without 
express  stipulation,  it  may  be  recovered,  al- 
though not  demanded  In  the  complaint;  the 
rule  being  founded  on  the  principle  that  In- 
terest In  such  cases  is  an  Incident  of  the 


debt,  and  a  demand  for  the  debt  is  a  demand 
for  both  principal  and  interest.  This  court 
has  heretofore  taken  part  with  the  cases 
holding  Interest  recoverable  in  such  cases, 
and  we  see  no  sufficient  reason  now  to  de- 
part from  the  rule.  Edison,  etc.,  Co.  v.  Navi- 
gation Co.,  8  Wash.  370,  36  Pac.  2C0,  24  U 
R.  A.  315,  40  Am.  St  Rep.  910;  Tilden  v. 
Gordon  &  Co.,  84  Wash.  92,  74  Pac.  1016. 

There  being  no  reversible  error  in  the  rec- 
ord, the  judgment  will  stand  affirmed. 

MOUNT.  C.  J.,  and  HADLEY,  RUDKINS, 
CROW,  and  DUNBAR,  JJ.,  concur. 


(42  Wash.  172) 
MOYNAHAN  v.  SUPERIOR  COURT  OF 
SPOKANE  COUNTY. 

(Supreme  Court  of  Washington.    March  7,    , 
1906.) 

Eminent  Domain— PBOCKEDiuas  to  Condemn 
Land— Notice— Sl'Fficie.ncy  of  Proof  to 
Authorize  Service  bv  I'ublication. 
In  proceedings  by  a  railway  company  to 
condemn  land  for  a  right  of  way,  one  of  the 
attorneys  of  tlie  company  filed  an  affidavit  that 
the  residence  of  the  landowner  was  unknown 
and  after  diligent  inquiry  could  not  l>e  discover- 
ed. The  sheriff's  return  showed  that  he  receiv- 
ed the  notice  for  service  on  the  owner  and  that 
after  diligent  inquiry  he  was  unable  to  find  him 
in  the  county.  Held,  that  the  proof  showed  that 
the  residence  of  the  owner  was  unknown  and 
authorized  a  service  of  the  notice  by  publica- 
tion under  2  Ballinger's  Ann.  Codes  &  St.  § 
.'iCSS;  the  statute  not  requiring  that  the  affi- 
davit should  state  that  the  owner's  residence 
was  unknown  to  and  could  not  be  discovered  by 
any  of  the  agents  or  officers  of  the  corporation. 

Proceeding  by  writ  of  review,  on  the  rela- 
tion of  Frank  Moynaban,  against  the  superi- 
or Court  of  Spokane  county,  to  review  an 
order  in  an  action  to  condemn  lands  for  a 
railway  right  of  way.    Affirmed. 

Patrick  C.  Shine,  Thomas  M.  Vance,  and 
Richardson,  Roche  &  Oustine,  for  relator. 
Graves  &  Graves  and  B.  II.  Kiacr,  for  re- 
siwndent 


MOUNT,  C.  J.  This  is  a  proceeding  by 
writ  of  review,  issued  out  of  this  court, 
upon  the  application  of  petitioner  to  review 
an  order  of  the  superior  court  of  Spokane 
county,  in  an  action  to  condemn  certain  lauds 
for  a  right  of  way  for  railway  purposes.  The 
order  sought  to  be  reviewed  is  one  adjudging 
the  contemplated  use  of  the  lands  a  public 
use,  and  that  the  public  interest  requires 
the  prosecution  of  the  enterprise.  Several 
errors  are  alleged,  but  the  principal  one 
necessary  for  us  to  determine  at  this  time 
Is  whether  the  court  had  jurisdiction  to  make 
the  order.  The  return  of  the  writ  shows 
that  on  July  15,  1905,  the  Spokane  &  In- 
land Railway  Company,  a  corporation,  com- 
menced condemnation  proceedings  In  the 
superior  court  of  Spokane  county,  against 
relator  and  his  alleged  wife,  to  condemn  a 
strip  of  land  200  feet  in  width  across  the  lands 
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of  the  relator.  On  July  25th,  of  the  same  year, 
B.  H.  Klzer,  one  of  the  attorneys  for  the  rail- 
way company,  made  and  filed  an  affldarit, 
averriug  that  the  residence  of  the  Moynabans 
was  unknown  and,  after  diligent  search  and 
lnquli*y,  could  not  be  discovered.  On  July 
2i,  1905,  the  sheriff  of  Spokane  county  filed 
a  return  attached  to  a  notice  as  required  by 
law,  showing  that  he  bad  received  the  notice 
on  the  14tb  of  July,  1905,  for  service  upon 
the  defendants,  and  after  diligent  search  and 
Inquiry  be  was  unable  to  find  the  defendants, 
or  either  of  them,  In  Spokane  county ;  where- 
upon a  copy  of  the  notice  was  duly  pub- 
lished as  required  by  law.  Afterwards,  on 
August  9,  1905,  proof  of  publication  of  the 
notice  was  filed.  On  August  16,  1905,  which 
was  the  date  fixed  in  the  notice  for  a  bear- 
ing on  the  question  of  tlie  public  use  and 
necessity  for  the  land  sought,  the  hearing 
was  adjourned  to  August  20,  1905,  and  on 
that  date,  defendants  not  appearing,  the 
court  found  that  all  the  parties  Interested 
In  the  land  had  been  duly  served  with  notice, 
and  adjudged  a  public  use  and  the  necessity 
for  the  taking,  and  set  the  bearing  on  the 
question  of  damages  for  September  20,  1905. 
On  that  doy  the  relator  appeared  specially 
and  moved  the  court  to  quash  the  notice, 
upon  the  ground  that  the  service  was  in- 
suiflcisnt,  and  recited  in  his  motion:  "If 
the  above  motion  Is  denied,  then  defendajit 
moves  the  court  for  a  continuance  of  said 
cause  for  a  reasonable  time  to  prepare  for 
his  defense."  This  motion  was  beard  by 
the  court  upon  the  day  it  was  filed.  AflS- 
davlts  were  filed  by  both  sides  to  the  contro- 
versy, and  oral  evidence  was  taken.  After 
the  bearing  the  court  denied  the  motion  to 
quash,  but  granted  a  continuance  upon  the 
question'  of  the  amount  of  damages,  until 
September  26,  1905.  Defendants  then  de- 
manded a  jury,  which  was  denied.  The 
cause  was  thereupon  tried  to  the  court  upon 
the  question  of  damages,  both  sides  appearing 
and  submitting  evidence.  The  court  made 
the  award  of  damages  and,  upon  payment, 
a  judgment  of  appropriation  was  entered. 
This  writ  was  thereupon  sued  out  to  review 
the  question  of  the  jurisdiction  of  the  court 
to  make  an  order  adjudging  the  use  a  public 
use. 

The  statute  relating  to  service  of  notice 
Is  found  In  section  5038,  2  Ballinger's  Ann. 
Codes  &  St.,  which  provides:  "In  all  cases 
where  the  owner  or  person  claiming  an  in- 
terest In  such  real  or  other  property  is  a  non- 
resident of  this  state,  or  where  tbe  re.°ldence 
ot  such  owner  or  person  Is  unknown,  and 
an  affidavit  of  the  agent  or  attorney  of  the 
corporation  shall  be  filed  that  such  owner  or 
person  is  a  nonresident  of  this  state,  or  that, 
after  diligent  Inquiry,  bis  residence  le  un- 
known, or  cannot  be  ascertained  by  such  de- 
pcment,  service  may  be  made  by  publication. 


•  •  •  And  snch  publication  shall  be  deemed, 
service  upon  each  of  such  nonresident  per- 
son or  persons  whose  residence  is  unknown."^- 
The  return  of  the  sheriff,  and  also  tbe  affi- 
davit of  the  attorney,  shows  that  extraordi- 
nary efforts  were  made  to  find  the  relator 
personally,  and  that  inquiries  bad  been  made 
of  neighbors  and  persons  likely  to  know  where 
he  was  and  where  he  resided;  but  without 
success.  Relator  does  not  contend  that  th» 
affidavit  of  the  attorney  does  not  strictly 
follow  tbe  statute,  but  be  argues  that  the  affi- 
ant must  show  that  the  residence  is  unknown, 
not  only  to  tbe  attorney  or  deponent,  bnt  also- 
to  the  party  making  the  application  for  serv; 
lee;  and  in  cases  of  corporations  which  ac- 
quire knowledge  through  agents,  it  must  ap- 
pear that  the  residence  is  unknown  and  can- 
not be  discovered  by  any  of  the  agents,  of* 
ficers,  or  servants  of  said  corporation. 

We  cannot  give  such  construction  to  the- 
statnte.  In  the  first  place,  it  permits  an 
attorney  to  make  the  affidavit,  and  only  re- 
quires that  he  shall  state  that,  after  diligent 
inquiry,  the  residence  is  unknown  to  him,  or 
cannot  be  ascertained  by  him.  The  words 
"by  such  deponent"  refer  both  to  the  fact  of 
unknown  residence  and  to  the  fact  that  the- 
residence  cannot  be-  ascertained.  In  the  next 
place,  the  construction  contended  for  by  the 
relator  would  render  the  statute  practically 
useless,  because  corporations  usually  have  a 
large  number  of  officers,  agents,  and  «n- 
ployfs,  and  one  agent  or  attorney  could 
not  swear  that  persons  unknown  to  him  had 
no  knowledge  of  the  residence  of  certain  de- 
fendants. Unless  the  statute  clearly  re- 
quired such  unreasoQabie  things,  it  would 
not  be  so  construed.  On  tbe  facts  shown  at 
the  hearing  to  quash  the  service  of  notice, 
we  are  clear  that  the  court  was  right  in 
denying  the  motion.  The  relator  had  a  bouse- 
upon  tbe  land,  but  the  doors  and  windows 
were  securely  fastened,  the  windows  bein^ 
covered  over  with  boards.  He  was  awoy  and 
had  not  been  seen  there  for  many  months, 
and  none  of  his  neighbors  or  acquaintances 
knew  anything  at>out  him  or  where  he  ac- 
tually resided.  It  developed  In  the  course 
oi.  the  proceedings  that  the  relator  was  an 
unmarried  man,  and  no  one  but  himself  was 
interested  in  tbe  land.  The  reUtor  himself 
does  not  state  that  he  made  the  bouse  his 
actual  residence  at  the  time  or  subsequent 
to  the  commencement  of  the  action,  and  the 
Inference  from  his  own  affidavit  is  that  he 
had  not  done  so  for  many  months  prior  there- 
to. 

We  are  satisfied  that  the  court  had  juris- 
diction to  make  the  order  complained  of, 
and  also  that  there  Is  no  error  in  the  record.. 
The  order  is  therefore  affirmed. 

CROW,  HADLEY,  FULLERTON,  EDIK 
KIN,  and  ROOT,  JJ.,  concur. 
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ata  Cat.  <T) 

In  re  DUNSMUIR'S  ESTATE.    (S.  F.  4,323.) 

(Supreme  Court  of  ColUoroia.    March  28,  190C.) 

Wills— Probate— Vacation   of  Obder  Ad- 
MiTTiNO  Will— Validity. 

Where  a  motion  to  vacate  an  order  ad- 
mitting a  will  to  probate  is  not  made  with- 
in the  time  preBcrlbed  by  Code  Civ.  Proc.  § 
473,  and  the  order  admitting  the  will  to  pro- 
bate is  not  void  on  its  face,  an  order  grant- 
ing such  motion  is  erroneous  and  void. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  V.  Coffey,  Judge. 

Motion  by  Edna  Wallace  Hopper  for  the 
vacation  and  amendment  of  an  order  admit- 
ting the  last  will  of  Alexander  Dunsmnir  to 
probate  and  appointing  James  Dunsmuir  ex- 
ecutor. From  an  order  vacating  and  annul- 
ling the  order  admitting  tiie  will  to  probate 
and  appointing  the  executor,  James  Duns- 
muir appeals.    Reversed. 

Andrew  Thome  and  Charles  8.  Wheeler 
(J.  F.  Bowie,  of  counsel),  for  appellant. 
Campbell,  Metson  &  Campbell  (G.  D.  Woods, 
of  counsel),  for  respondent. 

PER  CURIAM.  On  May  9,  1900,  an  ortfer 
was  made  in  the  superior  court  of  the  city 
and  county  of  San  Francisco,  Cal.,  admit- 
ting to  probate  the  last  will  of  Alexander 
Dunsmuir,  deceased,  upon  an  authenticated 
copy  of  the  will  and  of  a  decree  of  a  court 
in  British  Columbia  admitting  It  to  probate, 
and  appointing  James  Dunsmuir  executor; 
be  being  named  in  the  will  as  executor 
thereof.  The  administration  of  the  estate 
of  said  Dunsmuir,  deceased,  proceeded  reg- 
ularly and  culminated  in  a  decree  of  final 
distribution  and  the  discharge  of  the  execu- 
tor. This  decree  was  entered  June  4,  1901, 
and  the  estate  was  distributed  to  said  James 
Dunsmuir,  who  was  the  sole  devisee  and 
legatee  under  the  will.  On  March  30,  1905 
— nearly  five  years  after  the  sold  order  ad- 
mitting the  said  will  to  probate,  and  four 
years  after  the  order  of  final  distribution 
and  discharge  of  the  executor — on  motion 
of  Edna  Wallace  Hopper  claiming  to  be  an 
heir  of  the  deceased,  the  said  superior  court 
made  an  order  vacating  and  annulling  the 
said  order  admitting  said  will  to  probate  and 
appointing  said  Dunsmuir  executor.  From 
that  order  .Tames  Dunsmuir  ap])eals. 

As  the  motion  to  vacate  the  order  admit- 
ting the  will  to  probate  was  not  made  within 
the  time  prescribed  In  section  473,  Code 
Civ.  Proc,  the  order  granting  said  motion  was 
erroneous  and  void,  unless  the  order  admit- 
ting the  will  to  probate  was  Itself  void  on 
Its  face.  But  this  court  has  definitely  deter- 
mined In  the  case  of  James  Dunsmuir,  Peti- 
tioner, V.  Coftey,  Judge  of  Superior  Court 
(Cal.  Sup.)  82  Pac.  682,  tl|iat  said  order  ad- 
mitting said  will  to  probate  was  not  void  on 
Its  face,  and  that  the  order  vacating  it, 
from  which  this  present  appeal  is  taken,  was 
void.  On  the  authority  of  that  decision 
84  P.— 42 


the  order  herein  appealed  from  must  be  re- 
versed. The  decision  in  the  Estate  of  Clark 
(Cal.  Sup.)  82  Pac.  700,  cited  by  respondent 
is  not  in  point.  That  case  came  here  upon  a 
regular  appeal  and  directly  involved  the  ques- 
tion whether  or  not  the  order' there  appealed 
from  was  erroneous;  it,  therefore.  Is  not 
inconsistent  with  tlie  decision'  In  Dunsmuir 
T.  Coffey. 
The  order  appealed  from  is  reversed. 


(W  Cal.  35) 

MANNING  V,  APP  CONSOLIDATED  GOLD 

MINING  CO.    (two  oases).    (Sac. 

1,108,  1,257.) 

(Supreme  Court  of  California.  March  27,  1000.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant —  COMI^AINT  —  SUFTIOIENOT  —  CAUSE 

OF  Injubt. 

In  an  action  by  a  servant  for  Injuries 
sustained  while  working  in  a  mine,  the  com- 
plaint alleged  that  defendant  operated  a  skip 
attached  to  a  cable,  by  means  of  which  skip 
timbers  and  other  articles  used  in  the  mine 
were  lowered,  and  tliat  on  a  certain  day 
while  plaintiff  was  employed  at  the  bottom  of 
the  shaft  defendant  neKligently  lowered  in 
the  skip  mining  poles  which  were  longer  than 
the  depth  of  the  skip,  without  lashing  them  to 
the  cable.  It  was  olso  alleged  that  defendant 
negligently  failed  to  piovi<le  ropes  with  which 
to  lash  such  timbers  and  that  while  defendant 
was  negligently  lowering  poles  which  were 
longer  than  the  depth  of  the  skip  and  were 
not  lashed,  a  polp  fell  down  the  shaft  and  in- 
jured plaintiff.  Held,  that  under  Code  Civ. 
Pcoc.  §  4.'32,  derlat'iug  that  for  the  purpose  of 
determining  wlietbcr  a  pleading  states  a  cause 
of  action  it  must  be  liberally  construed-  with 
a  view  to  substantial  justice,  the  complaint 
was  sufficient  to  show  that  the  pole  which  fell 
down  the  shaft  and  injured  plaintiff  was  one 
of  those  which  defendant  was  negligently  low- 
ering without  being  lashed, '  although  there 
was  no  direct  allegation  to  this  effect. 

2.  Trial  —  Instructions  —  Cbarginq  as  to 
Matters  of  Fact. 

In  an  action  by  a  servant  for  personal 
injuries  resulting  from  being  struck  by  a  min- 
ing pole,  which  fell  down  tlie  shaft  because  of 
the  alleged  negligence  of  defendant  in  fail- 
ing to  Insh  the  pole  to  the  cable  of  ttie  skip, 
an  instruction  thot  if  the  jury  found  that  the 
pole  was  lowered  by  defendant  without  being 
lashed  and  the  failure  to  lash  the  pole  con- 
tributed directly  to  the  injury  of  the  plain- 
tiff, the  omission  to  lash  the  ijole  was  evi- 
dence of  negligence  and  the  verdict  should  be 
for  plaintiff,  was  in  conflict  with  Const,  art. 
C.  §  19,  prohibiting  the  court  from  charging 
the  jury  as  to  matters  of  fact. 

3.  Same— Operation  of  JIines— Reoitlation 
—Construction  of  Statute— Lasiii no  Tim- 
bers to  Bucket. 

St.  1893,  p.  82,  c.  74,  !  1,  requires  the 
installation  in  all  mines  of  a -system  of  bell 
signals.  Section  2  declares  that  for  the  pur- 
pose of  enforcing  the  code  of  signals  estab- 
lished certain  rules  are  to  be  established,  and  ■ 
rule  4  provides  that  all  timbers,  tools,  etc., 
longer  than  the  depth  of  the  bucket  must, 
before  being  hoisted  or  lowered,  be  securely 
lashed  at  the  upper  end  to  the  cable  and  that 
miners  must  know  that  the  timbers,  etc.,  will 
ride  up  and  down  shafts  without  catching  on 
rocks  and  timbers  and  being  thrown  out.  Rule 
5  provides  that  the  foreman  shall  see  that  a 
printed  sheet  of  rules  and  signals  shall  be 
posted,  and  rule  6  states  that  nil  rules  must 
be  obeyed  and  that  any  violation  will  be  suf- 
ficient  ground    for    discharging  .  the    party    or 
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parties.  Section  3  declares  that  any  person 
or  company  failing  to  caiTy  out  any  of  the 
provisions  of  the  act  shall  be  responsible  for 
all  damaRes  to  any  person  working  in  the 
mine  during  the  time  of  such  failure.  Beld, 
that  rule  4  does  not  impose  a  positive  person- 
al obligation  on  persons  and  corporations  oper- 
ating mines  to  see  that  timbers  longer  than 
the  bucket  are  lashed  to  the  cable  so  as  to 
render  such  persons  and  corporations  absolute- 
ly liable  for  all  injuries  resulting  from  a  fail- 
ure to  lash  such  timbers. 

In  Bank.  Appeal  from  Superior  Court, 
Tijplumne  County;   G.  W.  NIcol,  Judge. 

Action  by  Daniel  Manning  against  the  App 
Consolidated  Gold  Mining  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defend- 
ants prosecute  separate  appeals.  Affirmed 
as  to  tbe  appeal  from  the  judgment,  and  re- 
versed as  to  the  appeal  from  the  order  denying 
the  motion  for  a  new  trial. 

A.  H.  RIcketts    and    Carter,    Ricketts    & 
Dolpb,    for    appellant    J.  P.    O'Brien,   for 
'  respondent 

LORIGAN,  J.  In  this  action  two  sepa- 
rate appeals  are  taken  by  defendant  one  from 
the  judgment  in  favor  of  plaintiff  for  tbe 
stmi  of  $5,000,  which  Is  taken  on  the  judg- 
ment roll,  tbe  other  an  appeal  from  tbe 
order  denying  tbe  motion  of  defendant  for 
a  new  trial,  which  Is  presented  upon  a  state- 
ment of  the  case. 

Upon  the  appeal  from  the  judgment  the 
only  point  made  is  that  tbe  complaint  falls 
to  show  by  proper  averment  that  the  Injury 
complained  of  by  plaintiff  was  caused  by 
tbe  negligent  act  of  tbe  defendant  Tbe 
complaint  alleges  that  the  defendant  Is  a 
corporation,  and  at  tbe  time  plaintiff  was 
Injured  was  the  owner  and  engaged  In  work- 
ing the  App  mine  In  Tuolumne  county;  that 
said  mine  was  operated  by  and  through  an 
Inclined  shaft  sunk  to  a  depth  of  about 
1,140  feet  from  the  surface;  that  levels  and 
drifts  were  run  at  various  points  between 
the  surface  and  the  bottom  of  the  shaft;  that 
tracks  were  laid  In  and  along  said  shaft  over 
and  upon  which  a  skip  was  run;  that  said 
skip  was  attached  to  a  cable  and  was  lower- 
ed and  hoisted  by  means  of  it,  and  that  the 
skip  was  used  for  the  purpose,  among  others, 
of  lowering  Into  tbe  mine  through  said  shaft 
timbers,  mining  poles  and  other  things  that 
were  used  In  the  mine;  that  on  the  ICtb  day 
of  February,  1902,  the  plaintiff  was  In  the 
employ  of  the  defendant  as  a  miner  and  was 
working  In  said  mine  at  tbe  bottom  of  tbe 
shaft  In  sinking  the  shaft;  that  on  said  day 
■  the  defendant  negligently  lowered  In  the  skip 
and  down  the  shaft  into  said  mine  mining 
poles  that  were  longer  than  the  depth  of  tbe 
skip  without  lashing  them  at  the  upper  end 
of  the  cable,  and  without  lashing  them  at 
all.  Also  that  tbe  defendant  on  said  day 
negligently  failed  to  provide  ropes  with 
which  to  lash  to  the  cable  mining  poles  that 
were  longer  than  tlic  depth  of  the  skip;  that 
defendant  also  negligently  failed  to  i»rovlde 


a  safe  and  secure  place  for  the  plaintiff  to 
work  In  said  mine;  that  on  the  16th  day  of 
February,  1902,  while  plaintiff  was  working 
as  a  miner  In  the  bottom  of  said  shaft  and 
while  the  defendant  was  carelessly  and 
negligently  lowering  down  the  shaft  in  the 
skip  mining  poles  that  were  longer  than  the 
depth  of  tbe  skip  without  being  lashed,  and 
while  the  defendant  was  working  and  opera- 
ting said  App  mine  without  providing  ropes 
with  which  to  lasb  tbe  mining  pules,  and 
while  tbe  defendant  was  operating  said 
mine  without  providing  a  safe  and  secure 
place  for  the  plaintiff  to  work  in  the  bottom 
of  the  said  shaft,  a  mining  pole  that  was 
longer  than  the  depth  of  the  skip,  to  wit  a 
mining  pole  about  18  feet  long  fell  down  the 
shaft  to  tbe  place  where  plaintiff  was  work- 
ing and  struck  bim,  causing  very  serious 
injuries;  that  the  falling  of  said  mining  pole 
down  said  shaft  was  caused  by  and  through 
tbe  carelessness  and  negligence  of  tbe  de- 
fendant In  lowering  down  tbe  said  shaft  in 
said  skip  mining  poles  that  were  longer  than 
the  depth  of  said  skip  without  lashing  them, 
and  also  in  not  providing  safe  and  suitable 
appliances  with  which  to  lower  down  the 
shaft  In  the  skip  mining  poles  that  were 
longer  than  tbe  depth  of  said  skip,  and  also 
In  not  providing  a  safe  and  secure  place  for 
tbe  plaintiff  to  work  In  said  mine. 

Defendant  interposed  a  general  demurrer 
to  the  complaint  which  was  overruled.  The 
particular  point  urged  against  the  legal  suffi- 
ciency of  the  complaint  on  this  appeal  U 
that,  while  it  alleges  that  the  defendant  at 
tbe  time  mentioned  negligently  conducted 
itself  In  lowering  down  the  shaft  mining 
poles  that  were  longer  than  the  depth  of 
the  skip,  without  lashing  them  to  the  skip 
cable,  or  lashing  them  at  all.  It  is  not  alleged 
that  the  fall  of  the  mining  pole  which  caused 
the  injury  to  plaintiff  was  the  result  of 
that  negligence;  that  there  is  an  absence  of 
any  allegation  that  the  act  of  negligently  low- 
ering said  poles  was  the  direct  or  proximate 
cause  of  such  injury.  In  this  view  It  Is 
contended  that,  as  far  as  appears  from  any 
allegation  in  the  complaint,  the  pole  by  which 
plaintiff  was  Injured  may  have  fallen  from 
the  surface  while  being  placed  in  the  skip 
and  before  it  was  In  a  position  to  be  lashed, 
or  have  fallen  from  some  point  within  the 
shaft  after  being  safely  landed  at  some  sta- 
tion In  the  shaft  below  the  surface,  or  es- 
caped down  the  shaft  while  being  bandied  at 
some  station  above  the  point  where  plaintiff 
was  at  work,  after  It  had  been  unloaded 
from  the  skip  and  when  danger  from  failure 
to  lash  had  passed. 

It  must  be  conceded  tliat  the  complaint  is 
open  to  criticism  in  not  directly  and  distinct- 
ly alleging  that  the  pole  wblcb  fell  and  in- 
jured plaintiff  was  one  of  those  which  was 
being  lowered  unlashed  down  tbe  shaft  In  the 
skip.  The  most,  however,  that  can  be  urged 
against  tbe  complaint  In  this  respect  is  that 
the  causal  relation  between  the  alleged  neg- 
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Ugent  lowering  of  unlasbed  poles  in  tbe  skip 
and  tbe  Injury  to  plaintiff  is  not  alleged  wltb 
sufficient  certainty;  tbat  tbe  allegation  Is  too 
general.  Conceding  tbis  to  be  true,  tbere  was 
no  entire  absence  of  averment  upon  tbis 
subject,  but  simply  a  defective  averment 
wbicb  sbould  bave  been  reached  by  special 
demurrer.  Sllveira  v.  Iversen,  128  Cal.  187, 
60  Pac.  687;  Eacbns  v.  Los  Angeles,  130  Cal. 
496.  62  Pac.  820,  80  Am.  St.  Rep.  147;  Hunt  v. 
Davis,  135  Cal.  35,  G6  Pac.  957.  Besides,  in 
construing  a  pleading  for  tbe  purpose  of  de- 
termining its  effect  tbe  rule  is  tbat  its  allega- 
tions must  t)e  liberally  construed  witb  a 
view  to  substantial  Justice  between  tbe  par- 
tics.  Code  Civ.  Proc.  {  452.  All  tbe  allega- 
tions in  the  complaint  previous  to  tbe  one 
wbicb  deals  with  the  falling  pole  are  ad- 
dressed to  alleged  negligence  of  the  defendant 
In  tbe  method  of  lowering  and  the  act  of 
lowering  poles  in  the  skip  which  were  longer 
than  tbe  skip  itself.  The  gist  of  tbe  negli- 
gence is  alleged  to  consist  in  lowering  them 
in  tbe  skip  unlasbed. 

As  to  tbe  fall  of  the  pole,  it  is  then  al- 
leged that  while  such  lashing  of  poles  was 
going  on,  a  pole  longer  than  the  depth  of 
tbe  skip  fell  down  tbe  shaft  and  injured 
plaintiff.  It  is  true  that  It  is  not  directly 
alleged  tbat  tbe  pole  which  fell  was  one  ot 
the  unlasbed  poles  wbicb  were  then  being 
lowered,  but,  taking  tbe  allegation  as  to 
the  falling  of  a  pole  in  connection  with  tbe 
allegation  Immediately  preceding,  tbat  It 
occurred  while  unlasbed  poles  were  being 
lowered,  we  think  the  complaint  must  be 
fairly  construed  as  substantially  charging 
that  the  pole  which  fell  was  one  of  those 
which  were  being  lowered  unlasbed  in  the 
skip  down  the  shaft.  It  would  hardly  be  a 
fair  construction  to  bold.  In  view  of  the 
reiterations  In  tbe  complaint  of  negllgeiice 
on  the  part  of  defendant  in  lowering-  un- 
lasbed poles,  with  the  further  and  accom- 
panying allegation  that  plaintiff  was  injur- 
ed by  a  pole  falling  while  such  lowering 
was  going  on  that  all  this  might  have  refer- 
ence to  some  other  pole  than  one  of  those 
wbicb  were  being  lowered  in  the  skip  at  the 
time.  Evidently  the  only  poles  which  were 
referred  to  in  the  complaint  were  those 
which  were  being  actually  lowered  unlasb- 
ed at  tbe  time  of  tbe  accident,  and,  fair- 
ly construed,  tbe  allegation  tbat  a  pole  fell 
while  this  was  being  done  had  reference  to 
tbe  falling  from  tbe  skip  of  one  of  the 
poles  which  were  being  lowered  therein. 
So  construed,  the  complaint  stated  a  cause 
of  action  and  is  sufficient  to  sustain  the 
Jndgment. 

As  to  the  second  appeal  which  is>  taken 
by  tbe  defendant  from  the  order  denying 
its  motion  for  a  new  trial.  We  have  al- 
ready referred  to  the  allegatious  in  tbe 
complaint.  In  its  answer  defendant  denied 
any  negligence  on  Its  part  in  lowering  said 
poles  in  tbe  manner  stated  in  tbe  complaint; 
denied   that  it  bud   failed   to  and  did   not 


furnish  rope  witb  which  to  lash  all  mining 
poles  sent  down  Into  tbe  mine,  and  affirm- 
atively averred,  among  other  things,  tbat 
at  the  time  the  accident  occurred,  the  most 
approved  method  and  manner  of  lowering 
them  down  tbe  shaft  bad  l>een  adopted  and 
was  then  in  use,  and  that  it  bad  supplied 
suitable  appliances  and  safe  materials  for 
tbat  purpose.  To  these  issues  tbe  evidence 
in  tbe  case  was  addressed.  It  appears  from 
the  evidence  tbat  the  plaintiff  was  injured 
by  tbe  fall  of  a  pole,  one  of  four  which  were 
being  sent  down  In  the  skip  to  the  900-foot 
level  of  tbe  mine;  that  these  poles  were 
lonp-.T  than  tbe  depth  of  the  skip,  which 
measured  about  11  feet,  and  were  sent  down 
by  tbe  skip  tender  of  defendant,  whose  duty 
it  was  to  lower  timbers  and  mining  poles 
down  the  shaft;  that  these  mining  poles 
were  sent  down  unlasbed,  save  tbat  chains 
attached  to  the  middle  of  tbe  skip  on  each 
side  of  It  were  brought  around  them,  but 
evidently  were  not  sufficiently  tightened  to 
hold  them  securely  in  place;  that  in  tbe 
descent  of  tbe  skip  one  of  these  poles — 18 
feet  long — ^fell  out  of  it  and  lodged  In  the 
shaft;  tbat  immediately  thereafter  this  pole 
became  dislodged,  fell  to  the  bottom  of  the 
shaft  and  injured  plaintiff  who  was  working 
tbere.  Tbere  was  evidence  on  tbe  part  of 
defendant  that  tbe  chains  on  tbe  skip  could 
have  been  adjusted,  by  tbe  skip  tender,  about 
the  skip  and  poles  so  as  to  securely  hold 
in  tbe  skip  the  poles  sent  down,  and  that 
tbe  chains  were  sufficient  for  that  purpose, 
tbongb  there  was  also  evidence  on  tbe  part 
of  plaintiff  that  these  chains,  from  their 
position  in  the  skip,  could  not  be  tightly 
fastened  about  such  a  small  load  and  tbat 
these  poles  could  not  be  secured  in  the  skip 
without  being  lashed  with  rope.  Upon  tbe 
issue  as  to  whether  the  defendant  had  fur- 
nished lash  ropes  for  use  by  the  skip  tender 
In  lashing  tbe  poles,  tbe  evidence  in  tbe 
case  was  conflicting;  that  Introduced  on  the 
part  of  tbe  plaintiff  tending  to  show  that  it 
had  not,  while  tbat  upon  the  part  of  the 
defendant  tending  to  show  tbat  It  had  fur- 
nished ample  rope  to  the  skip  tender  for 
tbat  purpose,  witb  instructions  to  use  it  in 
lastiing  the  poles.  It  is  unnecessary  to  fur- 
ther detail  the  evidence,  as  enough  of  it  is 
shown  under  which  to  consider  the  grounds 
urged  by  appellant  for  a  reversal  of  tbe  order. 
The  principle  point  made  by  appellant  is 
tbat  tbe  court  erred  In  its  instructions  to  tbe 
Jury.  The  instruction  particularly  complain- 
ed of  was  one  given  at  the  request  of  the 
plaintiff,  and  reads:  "(3)  If  you  believe 
from  the  evidence  tbat  tbe  defendant,  tbe 
App  Consolidated  Gold  Mining  Company,  on 
tbe  ietl>  day  of  February,  1902,  lowered  In 
tbe  skip  and  down  the  shaft  in  tbe  Ap|i 
mine  any  mining  pole  tbat  was  longer  than 
the  depth  of  said  skip,  without  being  secure- 
ly lashed  at  tbe  upper  end  of  tbe  cable  by 
means  of  which  cable  said  skip  was  hoisted 
and  lowered  in  said  mine,  and  if  you  also 
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believe  from  the  evidence  that  the  failure 
of  the  defendant  to  securely  lash  at  the  up- 
per end  of  the  cable  any  mining  pole  longer 
than  the  depth  of  said  skip,  that  was  being 
lowered  down  the  shaft  in  said  mine,  con- 
trlbttted  directly  to  the  Injury  of  the  plain- 
tiff, provided,  however,  that  you  also  be- 
lieve from  the  evidence  that  the  plaintiff 
sustained  any  injuries,  then  I  charge  you  that 
such  omission  on  the  part  of  the  defendant 
Is  evidence  of  negligence,  and  your  verdict 
should  therefore  be  for  plaintiff."  This  in- 
struction, under  the  issues  and  the  evidence 
in  the  case,  was  clearly  in  violation  of  sec- 
tion 10,  article  6  of  the  Constitution  prohibit- 
ing the  court  from  charging  the  jury  as  to 
matters  of  fact,  unless  the  giving  of  it  can 
be  sustained  for  the  reasons  presently  to  be 
considered.  It  was  a  question  exclusively 
for  the  jury  to  determine  whether,  under  all 
the  evidence  presented  to  It,  the  defendant 
was  guilty  of  negligence  in  the  respect  char- 
ged. By  its  instruction  the  court  told  them 
that  tlie  fact  itself  that  poles  were  sent 
down  unlashed  constituted  negligence  on  the 
part  of  defendant;  that  this  fact  constituted 
negligence  per  se.  In  so  doing  It  determined 
the  sufficiency  of  the  evidence  as  to  the  very 
matter  which  in  this  case  was  within  the 
exclusive  providence  of  the  jury  from  all  the 
evidence  to  determine.  While  It  was  proper 
for  the  court  to  Instruct  the  jury  as  to  the 
degree  of  care  to  be  exercised  by  an  employer 
in  the  prosecution  of  bis  business,  towards 
ensuring  the  safety  of  his  employes,  still, 
whether,  under  the  evidence  In  a  case,  he 
did  exercise  due  care  and  vigilance  in  that 
respect,  or  was  guilty  of  carelessness  and 
negligence  by  failing  to  do  so.  is  a  question 
of  fact  upon  which  the  defendant  has  the 
right  to  the  Judgment  of  the  jury.  Welder- 
kind  ▼.  Tuolumne  Water  Co.,  65  Cal.  431, 
4  Pac  415;  Kerrigan  v.  Market  St  Ry.  Co., 
138  Cal.  506,  71  Pac.  021;  Hampton  v.  Occi- 
dental and  Oriental  S.  S.  Co.,  139  Cal.  70a 
73  Pac.  579. 

When  the  court  Instructed  the  jury  that  if 
mining  poles  longer  than  the  depth  of  the 
skip  were  sent  down  the  shaft  unlashed  to 
the  cable  It  (Constituted  negligence  on  the  part 
of  defendant  It  assumed  a  determination  of 
the  very  question  at  Issue.  In  effect,  by  this 
instruction  the  court  told  the  jury  to  return 
a  verdict  for  the.  plaintiff.  This  was  neces- 
sarily that  effect  because  there  was  no  dis- 
pute In  the  case  but  that  poles,  longer  than 
the  depth  of  the  skip,  were  sent  down  by  the 
skip  tender  unlashed  to  the  cable,  nor  any 
reasonable  question  under  the  evidence  but 
that  this  fact  contributed  directly  to  the  in- 
Jury  of  plaintiff.  The  question,  however,  was 
whether,  under  all  the  evidence  in  the  case, 
the  defendant  was  shown  to  have  been  negli- 
gent in  the  discharge  of  any  duty  it  owed 
plaintiff.  In  determining  that  question  there 
was  more  to  be  taken  Into  consideration  by 
the  Jury  than  the  mere  fact  that  the  skip 
tender  sent  down  mining  poles  unlashed.    It 


was  an  issue  in  the  case  whether  the  defend- 
ant had  furnished  reasonable  and  adequate 
appliances  with  which  its  skip  tender  could 
have  carefully  and  safely  secured  these  poles 
In  the  skip,  and  there  was  evidence  tending 
to  show  that  it  had.  There  was  no  personal 
duty  devolving  on  the  defendant  to  lash  tlie 
poles,  unless  It  was  cast  on  it  under  the  terms 
of  a  statute  shortly  to  be  referred  to.  While 
the  law  required  defendant  to  furnish  suit- 
able and  proper  appliances  with  which  the 
work  to  be  performed  by  its  employes  might 
be  safely  done,  when  these  had  been  furnished 
the  duty  of  defendant  in  that  particular  had 
been  discharged.  If  in  the  case  at  bar  the 
defendant  had  furnished  to  its  skip  tender 
sufficient  lash  rope  with  which  he  could  have 
fastened  the  mining  poles  before  they  were 
sent  down  into  the  mine,  then  its  duty  to 
furnish  proper  appliances  was  fulfilled  be- 
cause It  is  not  claimed  by  the  plaintiff  that  It 
was  derelict  in  any  other  particular  as  re- 
gards such  appliances.  It  was  not  rcsi>on8i- 
ble  for  the  negligence  of  -the  skip  tender  in 
failing  to  properly  adjust  the  appliances  and 
materials  after  they  had  been  furnished  to 
him.  Having  furnished  the  necessary  ap- 
pliances, the  matter  of  adiustment  pertaining 
to  the  duties  of  the  skip  keeper  was  a  mere 
detail  In  the  discbarge  of  his  work.  Bums 
V.  Sennett  99  Cal.  308,  33  Pac.  910 ;  Callan  v. 
Bull,  113  Cal.  593,  45  Pac.  1017;  Kerrigan 
V.  Market  St  Ry.  Co.,  138  Cal.  510,  71  Pac 
621;  Leishman  v.  Union  Iron  Works  (Cal.), 
83  Pac.  30.  In  fact,  the  court  so  Instructed 
the  jury  to  this  effect  at  the  request  of  de- 
fendant In  the  case  at  bar.  but  it  will  be  per- 
ceived that  such  an -instruction  was  radically 
at  variance  with  the  instruction  now  in  ques- 
tion. 

If,  as  contended  for  by  defendant  it  fur- 
nished sufficient  appliknces  to  the  skip  tender 
for  use  In  securing  and  lashing  the  poles 
during  their  descent  into  the  mine,  and  the 
latter  failed  to  use  them  for  the  designed 
purpose,  the  defendant  could  not  be  made  re- 
sponsible for  that  failure.  Any  Injury  sus- 
tained by  plaintiff  through  such  failure  would 
l>e  the  result  of  negligence  on  the  part  of  a 
fellow  employ^  with  plaintiff  in  the  same 
general  employment  for  which,  under  a  fa- 
miliar principle  of  law,  the  defendant  would 
not  be  responsible.  The  defendant  was  en- 
titled under  proper  instructions  from  this 
court  to  have  these  matters  considered  by 
the  jury  upon  the  question  of  its  alleged 
negligence.  This  right,  under  the  instruction 
complained  of,  was  denied,  and  the  jury  er- 
roneously instructed  that  the  act  of  the  skip 
'tender  in  sending  down  the  poles  in  the  man- 
ner referred  to  therein  was  negligence  per 
se  and  the  defendant  responsible  for  the  re- 
sultant Injury.  In  supporting  this  instruc- 
tion of  the  court  we  do  not  understand  coun- 
sel for  respondent  to  question  but  that  under 
the  general  rule  of  law  the  duty  of  defend- 
ant to  furnish  suitable  appliances  to  its 
employes  for  the  purpose  of  safely  perform- 
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Ing  their  labor  was  discharged,  when  It  fur- 
nished the  necessary  rope  to  the  skip  tender 
with  which  to  have  lashed  the  mining  poles 
In  qnestion  when  he  sent  them  down  In  the 
skip.  On  the  contrary,  the  position  of  coun- 
sel for  respondent  is,  conceding  this  to  be  the 
general  rule,  that  It  has  no  application  to 
the  case  at  bar  because  he  claims  that  by  a 
statute  of  this  state  it  is  made  the  positive 
personal  duty  of  defendant  to  securely  lash, 
In  the  manner  as  stated  iu  the  instructions, 
all  mining  poles  of  the  length  which  were 
being  sent  down  In  the  shaft  when  plaintiff 
was  injured,  and  that  irrespective  of  all  other 
considerations.  It  was  negligence  per  se  ou 
the  part  of  defendant  under  the  statute  to 
send  them  down  without  being  lashed  to  the 
cable,  as  the  statute  required. 

The  statute  to  which  counsel  for  respondent 
refers  as  sustaining  this  claim  is  one  passed 
by  the  Legislature  of  this  state  at  Its  session 
of  1893  (St  1893,  p.  82,  c.  74),  and  is  entitled: 
"An  Act  to  establish  a  Uniform  System  of 
Mine  Bell  Signals,  to  be  used  in  all  the  Mines 
operated  In  the  state  of  California  and  for 
the  protection  of  Miners."  Referring  to  such 
portions  of  this  act  as  are  germane  to  the 
present  inquiry,  section  1  thereof  declares: 
"Every  person,  company,  corporation,  or  In- 
dividual, operating  any  mine  within  the  state 
of  California — gold,  silver,  copper,  lead,  coal, 
or  any  other  metal  or  substance,  where  It  Is 
necessary  to  ose  signals  by  means  of  bell  or 
otherwise,  for  shafts.  Inclines,  drifts,  cross- 
cuts, tunnels,  and  underground  workings — 
shall,  after  the  passage  of  this  bill,  adopt, 
use,  and  put  in  force  the  following  system  or 
«ode  of  mine  bell  signals,  as  follows:"  Here 
Immediately  follows,  as  part  of  this  section  a 
system  of  mine  bell  signals  with  a  statement 
as  to  the  meaning  and  purpose  of  each,  for 
«zample:  "1  bell,  to  hoist.  1  bell,  to  stop  If 
In  motion.  2  bells,  to  lower,"  and  a  number 
of  other  bell  signals  and  their  meanings. 
Among  these  signals  is  found :  "6  bells;  send 
down  timbers  (See  Rule  4)."  Section  2  pro- 
vides: "For  the  purpose  of  enforcing  and 
properly  understanding  the  above  code  of 
signals,  the  following  rules  are  hereby  es- 
tablished." Immediately  following  are  six 
rules.  Rule  4  reads:  "All  timbers,  tools, 
etc  'longer  than  the  depth  of  the  bucket'  to 
be  hoisted  or  lowered,  must  be  securely  lash- 
■ed  at  tbe  upper  end  of  the  cable.  Miners 
must  know  they  will  ride  up  or  down  the 
shaft  without  catching  on  rocks  or  timbers 
and  be  thrown  out."  Rule  5  reads:  "The 
foreman  will  see  that  one  printed  sheet  of 
these  rules  and  signals  for  each  level  and 
one  for  the  engine-room  are  attached  to  a 
board  hot  less  than  12  inches  wide  by  36 
Inches  long,  and  securely  fasten  the  boards  up 
where  signals  can  be  easily  read  at  the  places 
above  stated."  Rule  6  reads:  "The  above 
signals  and  rules  must  be  obeyed.  Any  viola- 
tion will  be  sufficient  grounds  for  discharging 
the  party  or  parties  so  doing.  No  person, 
-company,  corporation,  or  Individuals  operat- 


ing any  mine  within  the  state  of  California, 
shall  be  responsible  for  accidents,  that  may 
happen  to  men  disobeying  the  above  rules 
and  signals.  Said  notice  and  rules  shall  be 
signed  by  the  person  or  superintendent  hav- 
ing charge  of  tbe  mine,  who  shall  designate 
the  name  of  the  corporation  or  the  owner  of 
the  mine."  ''Sec.  3.  Any  person  or  company 
failing  to  carry  out  any  of  tbe  provisions  of 
this  act  shall  be  responsible  for  all  damages 
arising  to  or  Incurred  by  any  person  work- 
ing in  said  mine  during  the  time  of  such 
failure." 

It  is  Insisted  by  respondent  that  rule  4 
of  this  statute,  supplemented  by  the  closing 
section  of  the  act — section  3— Imposed  a 
personal  duty  upon  the  defendant  as  a  mining 
corporation  to  securely  lash  all  mining  poles 
of  a  certain  character  in  a  designated  man- 
ner, when  they  were  to  be  sent  In  a  skip 
down  the  shaft,  'and  made  It  responsible  for 
any  Injury  occasioned  through  a  failure  to 
comply  with  the  statutory  rule,  and  It  Is 
only  fair  to  say  that  it  was  doubtless  upon 
such  a  construction  of  the  statute  that  the 
lower  court  based  the  instruction  complained 
of.  If  the  construction  contended  for  by  re- 
spondent were  true.  It  would  no  doubt  sup- 
port the  correctness  of  the  Instruction,  be- 
cause It  is  well  settled  as  the  law  In  this 
state  that  failure  to  perform  a  duty  imposed 
upon  one  by  statute  or  other  legal  authority, 
which  omission  has  proximately  contributed 
to  an  Injury,  Is  always  to  be  considered  as 
evidence  of  negligence.  Siemers  v.  Elsen, 
54  Cal.  418;  DriscoU  v.  Market  St  Ry.  Co., 
97  CaL  663,  32  Pao.  591,  33  Am.  St.  Rep.  203; 
McKune  V.  Santa  Clara,  etc.,  Co.,  110  Cal.  486, 
42  Pac.  980.  But  we  do  not  think  tbe  statute 
can  be  reasonably  construed  as  counsel  for 
respondent  and  the  lower  court  undoubtedly 
construed  It  Tbe  statute  certainly  In  no 
direct  or  positive  terms  Imposes  ahy  such 
persona'l  duty  or  fixes  any  such  responsibility, 
and  without  some  Indication  in  the  statute 
that  it  was  intended  to  Impose  a  greater 
liability  upon  persons  operating  mines  than 
Is  generally  imposed  upon  other  corporations 
and  Individuals,  a  court  will  not  give  It  that 
eff^t  by  construction.  Conceding  the  power 
of  the  Legislature  to  Impose  a  personal 
liability  upon  those  operating  mines,  such 
as  r«8pondent  contends  is  Imposed  here,  there 
is  no  reason  why  courts,  unless  the  Legis- 
lature has  clearly  evidenced  that  Intention 
in  the  statute,  should  industriously  construe 
Indefinite  and  uncertain  language  as  Imposing 
tbe  liability  when  tbe  eitect  of  the  construc- 
tion Is  to  deprive  such  person  of  defenses 
similor  to  those  Interposed  In  the  case  at  bar, 
and  which  are  available  to  all  other  employ- 
ers who  are  conducting  a  business  In  which 
injuries  to  the|r  employes  may  occur. 

We  do  not  think,  however,  that  under  any 
reasonable  construction  of  the  statute  it 
could  be  held  that  such  personal  liability  Is 
Imposed.  Tbe  statute  is  not  a  model  of 
perspicuity.    It  Is  lacking  In  that  clear  ex- 
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presslon  of  Intention  and  coherence  of  pro- 
vision which  generally  characterizes  legis- 
lative enactments.  'When,  however,  it  Is 
carefully  examined  it  is  apparent  that  the 
enactment  was  Intended  to  serve  a  twofold 
purpose.  It  was  intended,  first,  to  establish 
a  uniform  system  of  signals  and  accompany- 
ing rules  to  be  put  in  operation  and  use  In 
all  mines  of  the  state,  so  that  no  matter  in 
what  mine  he  worked,  or  how  often  he 
changed  his  employment  from  one  mining 
locality  to  another  within  the  state,  a  minor 
would  find  the  same  system  of  signals  and 
rules  in  operation  in  every  mine,  and  not  be 
required  to  learn  a  new  system  of  signals 
and  rules  accompanying  them,  each  time 
he  changed  his  employment  from  one  mine  to  an- 
other. In  the  second  place,  the  establish- 
ment of  this  system  of  signals  and  rules  was 
intended  to  afford  an  additional  protection 
to  the  miners  In  the  operation  of  the  mine 
upon  their  part.  It  is,  of  course,  a  matter 
of  common  experience  In  operating  mines 
that,  notwithstanding  an  employer  has  select- 
ed competent  employes,  furnished  proper  ap- 
pliances for  doing  the  work,  and  a  safe  place 
to  do  it,  still  accidental  injuries  happen 
through  negligence  of  fellow  employes  after 
all  these  precautions  are  taken  by  the  enploy- 
er.  The  signals  and  rules  were  intended  to 
afford  an  additional  security  to  the  men  in 
tbeir  operation  of  the  mine  among  them- 
selves, after  the  employer  has  discharged  the 
duties  cast  upon  him  ot-  furnishing  for  their 
protection,  among  other  things,  the  proper 
appliances  for  doing  so.  When  the  act  is 
examined  it  will  be  seen  that  all  the  signals 
prescribed  are  signals  which  are  to  be  given 
by  the  employes  In  the  mine,  either  from  the 
levels  or  shaft,  to  their  co-employgs  in  the 
engine  room  or  at  the  mouth  of  the  shaft  as  to 
tbeir  wants  below;  mainly  as  to  hoisting  or 
sending  down  tools  or  materials  into  the  mine. 
As  to  the  rules  themselves,  they  are  not  formu- 
lated as  Independent  provisions,  but,  as  the  act 
distinctly  says,  areestablisbed  "for  the  purpose 
of  enforcing  and  properly  understanding  the 
above  code  of  signals."  As  the  signals, 
from  their  character,  are  clearly  devised  for 
use  among  the  employes  of  the  mine,  and  the 
rules  are  established  expressly  for  the  pur- 
pose of  enforcing  and  understanding  these 
signals.  It  Is  quite  evident  that  the  signals 
and  the  rules  constitute  one  system,  designed 
to  be  used  among  the  employes  with  regard 
to  their  common  employment,  and  as  an  addi- 
tional protection  against  the  carelessness  or 
negligence  of  fellow  employes,  particularly 
in  the  use  of  or  failure  to  use  the  proper  ap- 
pliances which  the  employer  has  furnished 
for  the  work. 

When  rule  4  is  considered  without  relation 
to  the  general  scope  and  purpose  of  the  act, 
or  its  other  provisions,  it  will  be  observed 
that  there  is  an  entire  absence  of  any  lan- 
guage In  it,  which  in  any  manner  indicates 
upon  whom  Is  cast  the  duty  of  doing  the  lash- 
ing.   As  far  as  any  Intention  is  expressed, 


it  amounts  to  no  more  than  that  the  Legis- 
lature deemed  that  mining  timbers  or  poles 
of  certain  character  should  be  lashed. 
Whether  the  Legislature  intended  to  fix  a 
personal  duty  upon  the  employer  to  do  this, 
or  whether  It  considered  that  in  the  exercise 
of  ordinary  care  the  employer  would  furnish 
the  necessary  lashing  material,  and  that 
the  employ^  whose  duty  it  was  to  respond  to 
the  signal  to  send  down  timbers  should  lash 
them  before  sending  them  down  is  a  matter 
upon  which  there  is  not  the  faintest  indication  in 
the  rule.  On  this  subject  it  is  absolutely 
silent  In  this  indefinite  condition  of  the 
rule  Itself  as  to  what  was  intended  in  this 
respect,  it  is  not  to  be  assumed  that  the 
Legislature  Intended,  by  a  system  of  signals 
and  rules  designed  for  the  benefit  of  the 
employ^  in  the  mine,  to  be  used  in  relation 
with  each  other  in  prosecuting  their  common 
employment,  to  interfere  with  the  general 
rule  of  law  that  the  duty  of  the  employer 
is  discharged  when  he  furnishes  to  his  em- 
ployes suitable  and  proper  appliances  to  do 
their  work,  and  that  It  is  their  negligence 
and  not  his  should  one  of  their  fellow  em- 
ployes neglect  to  use  them.  If  the  Legisla- 
ture designed  to  change  the  general  rule,  it 
required  a  clear  expression  of  intention  to  that 
end;  a  clear  indication  that  as  to  this  par- 
ticular matter  and  its  application  to  mining 
operations,  the  general  rule  should  be  chan- 
ged and  a  different  rule  of  liability  on  the 
part  of  the  employer  established.  This  stat- 
ute rule  4  itself  expresses  no  such  intention, 
directly  or  inferentlally.  The  general  scope 
and  purpose  of  the  statute  indicates  that, 
aside  from  requiring  the  employer  to  adopt 
and  enforce  the  system  of  signals,  and  to  post 
them,  and  the  rules  established  in  connection 
with  them,  at  certain  points  in  the  mine,  and 
making  the  employer  liable  for  damages  in- 
curred during  the  time  .of  bis  failure  to  do  so. 
there  is  nothing  to  indicate  any  intention  in 
any  manner  to  change  or  interfere  with  the 
general  rule  of  liability  t>ctween  employer 
and  employe.  That  there  was  no  intention  to 
Interfere  with  the  general  rule  is  indicated 
by  the  terms  of  rule  4  Itself.  Its  indefinite 
language,  which  simply  directs  that  timbers 
must  be  securely  lashed,  without  declaring 
who  shall  do  it  or  who  shall  be  responsible 
for  the  failure  to  do  so,  is  significant  to  the 
effect  that  it  did  not  Intend  to  legislate  .on 
thfe  matter  of  duty  or  responsibility  at  all. 
but  to  leave  that  to  be  determined  under  the 
general  law.  It  contented  Itself  with  making 
a  declaration  of  what  in  its  judgment  should 
be  done,  without  prescribing  upon  whom  the 
legal  responsibility  should  be  cast  of  doing  it. 
And  that  the  entire  scheme,  with  reference  io 
signals  and  rules,  was  intended  to  afford  ad- 
ditional security  to  the  employC>s,  and  to  bo 
used  and  adhered  to  by  them  in  dlsehargiug 
the  duties  of  their  common  employment  for 
the  protection  of  each  other,  is  apparent  from 
an  Inspection  of  rules  1.  2,  and  3,  which  we 
have  not  quoted,  but  which  have  relation  to 
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matters  pertaining  to  the  conduct  o(  the  em- 
ployes under  the  signals  and  rules  as  between 
themselves,  with  a  yiew  to  their  protection 
from  accident 

It  is  also  apparent  from  rule  6  that  all  the 
signals  and  rules  are  for  the  government  of 
the  employes.  It  provides  for  discharging 
parties  disobeying  them,  and  relieves  the  per- 
son operating  the  mine  from  responsibility  for 
accidents  to  the  men  disobeying  such  rules 
and  signals.  These  provisions  of  this  partic- 
ular rule  clearly  Indicate  that  all  the  signals 
and  rules  are  designed  for  the  use  and  govern- 
ment of  the  employes,  Impose  duties  upon 
them,  and  that  none  of  them  Impose  any 
personal  obligation  upon  the  employer.  Nor 
Is  the  construction  of  rule  4,  contended  for 
by  respondent,  at  all  strengthened  by  the 
language  of  section  3  of  the  act,  making  any 
person  or  company  failing  to  carry  out  any  of 
the  provisions  of  the  act,  responsible  for  all 
damages  arising  to  or  Incurred  by  any  person 
working  In  the  mine  during  the  time  of  such 
-failure.  This  provision  could  only  have  ap- 
plication In  the  event  of  a  failure  of  defend- 
ant to  discharge  some  duty  It  owed  to  plain- 
tiff, Imposed  by  the  terms  of  rule  4.  But,  as 
under  our  construction,  that  rule  Imposes  no 
such  liability,  the  section  can  have  no  ap- 
plication as  far  as  Jhat  rule  Is  concerned. 
This  section  has  reference  to  the  particular 
duties  Imposed  on  the  defendant  under  the 
act;  these  duties  are  to  adopt  and  put  in 
force  the  system  or  code  of  mine  bell  signals 
designated,  and  to  see  that  a  copy  of  these 
signals  and  the  accompanying  rules  Is  posted 
at  each  level  In  the  mine  and  in  the  engine 
room.  It  Is  for  a  failure  to  discharge  these 
Imposed  duties  that  the  mine  operator  shall 
be  held  responsible  under  section  3  of  the  act 
What  the  extent  of  that;  rtsponslbility  ml?ht 
be,  in  the  event  of  a  failnre  to  comply  with 
the  statute  in  these  particulars,  is  a  matter 
of  no  present  concern.  It  Is  not  alleged  In 
the  complaint,  nor  is  there  any  evidence,  that 
the  defendant  failed  to  do  any  of  those 
things,  and  under  the  theory  of  counsel  for 
respondent  whether  the  defendant  did  or  did 
not  was  of  no  moment,  because  If  rule  4  im- 
posed a  personal  duty  on  defendant  to  lash 
the  poles.  It  would  be  clearly  liable,  whether 
It  put  In  force  the  signals  and  posted  a  copy 
of  them  and  of  the  rules  or  not 

It  1b  unnecessary  to  pursue  this  subject 
further.  In  the  view  we  take  of  the  statute, 
rule  4  imposed  no  personal  duty  on  the  de- 
fendant. It  does  not  do  so  in  terms  or  by 
reasonable  or  necessary  implication.  On  the 
contrary,  considering  It  with  reference  to  the 
signals  and  the  rules  and  the  general  scope 
and  purpose  of  the  act  it  is  apparent  that 
it  was  not  Intended  to  do  so.  The  conclusion 
we  have  reached  upon  the  proper  construc- 
tion to  be  given  to  the  provisions  of  the  stat- 
ute in  question  destroys  the  only  support 
upon  which  the  Instruction  given  by  the  lower 
court  can  rest  As  no  personal  liability  was 
imposed  on  the  defendant  under  the  statute, 


the  instruction  complained  cf,  given  upon  the 
theory  that  It  did  so,  was  erroneous.  It  was 
a  question  for  the  jury  to  determine  whether, 
under  all  the  evidence  in  the  case,  the  de- 
fendant had  been  guilty  of  negligence  as  al- 
leged, and  that  matter  should  have  been  sub- 
mitted to  them  imder  instructions  which 
would  have  left  It  exclusively  to  them  to  de- 
termine this  controverted  tact 

Another  instruction  given  by  the  court.  No. 
4,  is  also  complained  of.  This  Instruction 
need  not  be  quoted  at  length.  The  court  by 
it  Instructed  the  jury  that  If  the  defendant 
"failed  to  and  did  not  provide  ropes  with 
which  to  lash  at  the  upper  end  of  the  cable 
any  mining  poles  longer  than  the  depth  of 
the  skip  that  were  being  lowered  down  the 
shaft  of  said  mine  in  said  skip  ♦  *  • 
that  the  omission  of  the  defendant  In  that  be- 
half is  evidence  of  negligence."  Much  that 
we  have  heretofore  said  applies  to  the  giving 
of  this  Instruction,  and  it  should  not  have 
been  given.  As  we  have  said,  the  court 
should  not  have  assumed  that  this  fact  con- 
stituted negligence,  but  under  proper  in- 
structions as  to  the  degree  of  care  to  be  ex- 
ercised by  defendant  in  operating  the  mine 
should  have  left  It  to  the  jury  to  determine 
under  the  evidence  In  the  case  whether  or 
not  that  care  had  been  exercised  by  defend- 
ant. 

As  we  have  heretofore  stated,  two  appeals 
are  taken  In  this  case  upon  separate  records : 
an  appeal  from  the  judgment  and  an  appeal 
from  the  order  denying  the  motion  for  a  new 
trial,  both  prosecuted  by  defendant.  We 
have  considered  and  disposed  of  both  in  this 
opinion.  In  the  appeal  from  the  judgment 
the  only  point  Involved  Is  as  to  the  legal  suffi- 
ciency of  the  complaint,  and,  as  we  have  de- 
cided that  is  Is  sufficient  the  judgment  ap- 
pealed from  is  affirmed.  As  to  the  appeal 
from  the  order  denying  the  motion  for  a  new 
trial,  discussion  of  which  we  have  just  finish- 
ed, for  the  reasons  we  have  given  with  respect 
to  the  error  committed  by  the  court  In  giv- 
ing the  instructions  comj>lained  of,  that  order 
must  be  and  Is  reversed,  and  the  cause  re- 
manded for  a  new  trial.  As  these  appeals 
are  taken  and  presented  upon  separate  rec- 
ords, the  plaintiff  Is  entitled  to  his  costs  on 
the  appeal  from  the  judgment  and  the  de- 
fendant to  Its  costs  on  the  appeal  from  the 
order  denying  the  motion  for  a  new  trial. 

We  concur :  ANGELLOTTI,  J. ;  SHAW,  J. ; 
HENSIIAW,  J. ;   McFAKLAND,  J. 


(1«9  Cal.  32) 

SMITH'S   CASH    STORE   v.    FIRST    NAT. 

BANK  OF  SAN  FRANCISCO.    (S. 

F.  3,576.) 

(Supreme  Court  of  Califoroia.   March  25,  1900.) 

Limitation  of  Actions— Banks— Refusal  to 
Pay  Check. 

An  action  by  a  depositor  against  a  bank 
to  recover  consequential  damages  arising  from 
defeodant's  unwarranted  refusal  to  pay  a  check 
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drawn  by  plaintiff  was  barred  In  two  years, 
under  Code  Civ.  Proc.  i  339,  as  an  action  up- 
on a  contract  obligation  or  liability  not  found- 
ed upon  a  written  instrument 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Jobn  Hunt,  Judge. 

Action  by  Smith's  Cash  Store  against  the 
First  National  Bank  of  San  Francisco.  From 
a  Judgment  in  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

E.  R.  Bellew,  Denson  &  Scblesinger,  for 
appellant.    Lloyd  &  Wood,  for  respondent. 

McFARLAND,  J.  The  demurrer  to  the 
complaint  was  sustained,  and  Judgment  ren- 
dered for  defendant,  and  from  this  Judgment 
plaintiff  appeals. 

The  demurrer  was  upon  the  grounds  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  that  the 
alleged  cause  of  action  is  barred  by  the 
provisions  of  subdivision  1  of  section  339  of 
the  Code  of  Civil  Procedure.  The  substan- 
tial averments  of  the  complaint  are  these: 
That  at  the  times  mentioned  In  the  complaint 
the  plaintiff  was  engaged  in  conducting  a 
"general  merchandise  and  commission  busi- 
ness," and  the  defenuant  was  carrying  on 
"a  general  banking  business";  that  for  sev- 
eral years  prior  to  January  29,  1900,  plaintiff 
as  a  depositor  had  an  account  with  defend- 
ant; that  on  January  29,  1900,  plaintiff  de- 
posited with  defendant  $4,000,  and  on  said 
day  drew  checks  for  certain  amounts  upon 
defendant  in  favor  of  various  persons,  such 
checks  amounting  In  the  aggregate  to  |3,C79. 
d5;  that  said  checks  were  presented  by  the 
holders  thereof  to  the  defendant  for  payment 
on  January  30,  1900,  and  on  said  day  the 
defendant  refused  to  pay  or  honor  said' 
checks,  or  any  of  them,  and  returned  them 
to  the  holders  thereof  with  the  statement 
that  defendant  had  not  sufficient  funds  on 
deposit  to  Insure  their  payment.  It  Is  then 
averred  that  by  the  refusal  of  the  defendant 
to  pay  checks  plaintiff  was  greatly  Injured  In 
its  credit;  that  its  creditors  threatened  liti- 
gation and  attachments,  and  to  avoid  the 
same  plaintiff  was  compelled  to  make  certain 
assignments  of  its  property,  and  in  making 
such  assignments,  and  In  matters  incident 
thereto,  plaintiff  was  put  to  large  expense, 
aqd  compelled  to  pay  out  large  sums  of  money 
amounting  to  $25,000;  that  It  was  compelled 
to  sell  large  quantities  of  Its  goods  at  a 
sacriflce,  and  suffered  a  loss  thereby  In  the 
Bxua  of  $25,000;  that  in  order  to  meet  the 
demands  of  its  creditors  It  had  to  borrow 
large  sums  of  money  at  large  rates  of  Inter- 
est, and  suffered  other  damage,  all  to  the 
amount  of  $100,000.  The  purpose  of  the  ac- 
tion, and  the  prayer  of  the  complaint,  is  not 
to  recover  Judgment  for  the  amount  of  the 
$4,000,  and  interest  deposited  with  defend- 
ant, but  to  recover  $100,000,  damages,  alleged 
to  have  been  the  consequential  result  of  the 
refusal  of  the  defendant  to  pay  the  said 
checks  for  $3,079.55. 


We  need  not  definitely  pass  upon  respond- 
ent's contention  that  no  cause  of  action  is 
stated  because  the  complaint  merely  shows 
that  the  alleged  wrongful  act  of  defendant 
was  the  breach  of  an  obligation  to  pay  money 
only,  and  that  the  damage  for  such  breach 
Is,  as  declared  in  section  3302,  Civ.  Code,  "the 
amount  due  by  the  terms  of  the  obligation, 
with  Interest  thereon" ;  for,  even  if  plaintiff 
had  a  cause  of  action  as  alleged.  It  was 
barred  by  the  statute  of  limitations.  The 
alleged  cause  of  action,  whether  good  or  not, 
was  clearly  "upon  a  contract,,  obligation,  or 
liability,  not  founded  upon  a  written  instra- 
ment,"  and  therefore,  under  section  330,  Code 
of  Civil  Procedure,  was  barred  In  two  years 
after  It  accrued.  The  alleged  canse  of  action 
In  the  cas^  at  bar  was  the  refusal  of  the 
defendant  to  pay  the  checks,  and  It  accrued 
on  January  30,  1900,  the  time  of  said  re- 
fusal, and  as  the  action  was  not  commenced 
until  more  than  two  years  thereafter.  It  was 
barred  by  the  provisions  of  said  action.  Lat- 
tln  V.  Gillette,  95  Cal.  317.  30  Pac.  545,  29 
Am.  St.  Rep.  115;  Wood  v.  Carrey,  57  Cal. 
209.  Appellant  seems  to  contend  that  there 
was  some  sort  of  a  trust  relation  between 
the  parties  which  respondent  fraudulently 
violated,  and  that  therefore  the  action  may 
be  considered  as  founded  on  fraud,  and  with- 
in the  three  years'  limitation  of  subdivision 
4  of  section  338,  but  It  Is  well  settled  here 
that  the  relation  between  a  general  deposi- 
tor and  the  bank  in  which  his  deposit  is 
made,  is  simply  that  of  debtor  and  creditor. 
The  moneys  deposited  immediately  become 
the  property  of  the  bank,  and  the  latter  be- 
comes the  debtor  of  the  depositor  for  the 
amount  of  the  deposit,  the  same  being  pay- 
able on  demand,  and  on  checks  of  the  cred- 
itor. San  Franclsto  v.  Lux,  64  Cal.  4S3,  2 
Pac.  264;  Janln  v.  London  &  San  Francisco 
Bank,  92  Cal.  14,  27  Pac.  1100,  14  L.  R.  A. 
320,  27  Am.  St  Rep.  82.  This  relation  Is 
stated  by  Morse  on  Banking,  p.  26,  as  follows: 
"The  ordinary  relation  existing  between 
a  bank  and  Its  customer.  If  not  complicated 
by  any  further  transaction  than  that  of  the 
depositing  and  withdrawing  of  moneys  by 
the  customer  from  time  to  time.  Is  simply 
that  of  debtor  and  creditor  at  common  law. 
The  original  and  every  subsequent  deposit 
by  the  customer  is.  in  strict  legal  effect  a 
loan  by  the  customer  to  the  bank,  and  e  con- 
verse every  payment  by  the  bank  to,  or  on 
account  of,  the  customer  Is  a  repayment  of 
the  loans  pro  tanto.  Wherefore  -It  follows 
that  the  customer  can  never  hold  or  charge 
the  bank  as  a  trustee,  quasi  trustee,  factor, 
or  agent"  In  Foley  v.  Hill,  2  House  of 
Lord  Cases,  37,  the  principle  Is  stated  as 
follows:  "The  money  placed  in  the  custody 
of  a  banker  Is,  to  all  intents  and  purpo-ses. 
the  money  of  the  banker,  to  do  with  it  as 
he  pleases ;  be  Is  guilty  of  no  breach  of  trust 
In  employing  it ;  be  is  not  answerable  to  the 
principal  if  he  puts  it  into  Jeopardy,  if  be 
engages  in  a  hazardous  speculation;    he  is 
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not  bonnd  to  keep  It,  or  deal  with  it  as  the 
property  of  his  principal,  but  be  is,  of  course, 
answerable  for  the  amount,  because  he  has 
contracted,  having  received  that  money,  to 
repay  to  the  principal,  when  demanded,  a 
sum  equivalent  to  that  paid  into  bis  hands." 
There  was,  therefore,  no  relation  of  trust 
between  plaintiff  and  defendant  The  aver- 
ment of  the  complaint  that  defendant,  "with 
Intent  to  defraud  the  plaintiff  out  of  said 
sum  of  money,  did  then  and  there,  secretly, 
willfully,  knowingly,  and  fraudulently  with- 
drew from  plaintiff's  account  at  said  banlc 
the  sum  of  $4,000,  being  the  money  deposited 
by  plaintiff  for  the  payment  of  said  check, 
and  converted  said  money  to  its  own  use  and 
beneOt"  is  of  no  significance.  The  money 
der>oslted  by  plaintiff  was  the  property  of 
defendant  and  the  latter  could  not  convert 
its  own  money. 
The  judgment  appealed  from  Is  affirmed. 

We  concur:    HENSHAW,  J;  LORIGAN,  J. 

(US  Cal.  746)  =^=" 

JOHNSON  T.  GUNN.    (S.  F.  8,640.)* 

(Supreme  Court  of  California.    Feb.  27,  1906.) 

Statxjtks— Speciai,  Leotslatior— Compensa- 
tion OF  Justices  of  the  Peace. 

County  Government  Act  (St  1897,  p.  538, 
C  277J  §  184.  8ubd.  13,  as  amended  by  St  1901, 
p.  7S0.  c.  234,  providing  thnt  for  tlje  purpose 
Of  regulating  tl^e  compensation  of  justices  of 
the  peace  townsiiips  in  the  twenty-seventh  clnsa 
of  counties  are  classified  according  to  tlieir 
popnintion  "as  shown  by  the  federal  census 
of  1000."  is  not  local  or  special  legislation 
in  violation  of  Const  art.  11,  f  5,  providing 
that  the  Legixlnture  by  general  and  uniform 
laws,  shall  provide  for  the  election  or  appoint- 
ment of  county  and  township  officers,  and  sball 
regulate  the  compensation  of  such  officers  in 
proportion  to  dirties,  and  for  snch  purpose 
may  clnssify  the  countips  according  to  popu- 
lation, though  in  other  sections  of  the  act,  re- 
lating e.\cluaively  to  other  classes  of  counties 
in  wb'icb  townships  are  classified  by  popu- 
lation for  the  purpose  of  fixing  the  compensa- 
tion of  the  oflleers  of  snch  townships,  a  dif- 
ferent mode  for  determining  the  population 
is  provided,  and  a  different  ratio  of  popula- 
tion to  compensation  is  provided  by  other  sec- 
tions in  fixing  the  compensation  of  township 
officers  in  other  classes  of  counties. 

In  Bank.  Appeal  from  Superior  Court  Na- 
pa County;   H.  O.  Gesford,  Judge. 

Mandamus  proceedings  by  William  D. 
Johnson  against  H.  L.  Gunn.  From  an  ad- 
verse Judgment,  plaintiff  appeals.    Affirmed. 

Bell,  York  &  Bell,  for  appellant  B.  Ben- 
jamin, for  respondent 

SHAW,  J.  This  is  a  proceeding  in  manda- 
mus to  compel  the  defendant  as  county  audi- 
tor of  Napa  county,  to  draw  a  warrant  upon 
the  county  treasurer  for  the  sum  of  $55  In 
payment  of  the  salary  of  plaintiff,  for  bis 
services  in  criminal  cases,  as  justice  of  the 
peace  of  Yount  township  of  that  county  for 
the  month  of  January,  1903.  The  defendant 
refused  to  draw  such  warrant  for .  a  sum 
exceeding  $30,  as  the  full  salary  for  that 

•For  opinion  Is  Court  ol  Appeal,  •••  St  Pac  370. 


month.  Judgment  was  given  In  the  court 
below  In  favor  of  the  defendant  upon  a  de- 
murrer to  the  complaint 

The  question  raised  is,  whether  the  salary 
of  the  plaintiff  is  by  law  fixed  at  $55  a  mouth 
or  $30  a  month,  and  It  depends  upon  the  va- 
lidity and  effect  of  provisions  thereunto  re- 
laUng,  found  in  the  act  of  March  23,  1901, 
amending  section  184  of  the  coimty  govern- 
ment act  of  April  1,  1807.  St  1901,  p.  750, 
c.  234;  Sf  1897,  p.  538,  c.  277.  Section  184 
relates  exclusively  to  the  subject  of  the  com- 
pensation of  the  county  and  township  officers 
of  counties  of  the  twenty-seventh  class,  which 
consists  of  counties  having  a  population  of 
10,000  and  imder  1C,475,  and  Includes  Napa 
county  alone.  The  provision  for  the  com- 
pensation of  township  officers,  so  far  as  ma- 
terial to  the  question  presented,  is  as  follows: 
"(13)  For  the  puniose  of  regulating  the  com- 
pensation of  justices  of  the  peace  and  con- 
stables, townships  in  this  class  of  counties  are 
hereby  classified  according  to  their  popula- 
tion, as  shown  by  the  federal  census  of  nine- 
teen hundred,  as  follows:  Townships  having 
a  population  of  five  thousand  or  more  shall 
belong  to  and  be  known  as  townships  of  the 
first  class;  townships  having  a  population 
of  three  thousand  and  less  than  five  thousand 
shall  belong  to  and  be  known  as  townships 
of  the  second  class;  townships  having  a 
population  of  one  thousand  and  less  than 
three  thousand  shall  belong  to  and  be  known 
as  townships  of  the  third  class;  and  town- 
ships having  a  population  of  less  than  one 
thousand  sball  belong  to  and  be  known  as 
townships  of  the  fourth  class.  Justices  of 
the  peace  and  constables  shall  receive  the  fol- 
lowing salaries,  which  shall  be  paid  monthly, 
in  the  same  manner  as  salaries  of  couu^ 
officers  are  paid,  and  which  sball  be  in  full 
for  all  services  rendered  by  them  in  crim- 
inal cases,  to  wit:  In  townships  of  the  first 
class,  seventy-five  dollars;  in  townships  of 
the  second  class,  flfty-flve  dollars;  In  town- 
ships of  the  third  class,  thirty  dollars;  and 
in  townships  of  the  fourth  class,  twenty  dol- 
lars." According  to  the  census  of  liiOO  the 
population  of  Yount  township  at  that  time 
numbered  2,982.  The  complaint  alleges  thnt 
its  actual  population  then  and  thereafter 
was  over  3,000. 

The  principal  objection  to  the  validity  of 
this  provision  is  that  It  is  not  a  "general  and 
uniform  )aw"  within  the  Intent  and  purpose 
of  section  5,  art  11,  of  the  Constitution,  which 
declares  that  "the  I^eglslature,  by  general 
and  uniform  laws,  shall  provide  for  the  elec- 
tion or  appointment,  in  the  several  counties, 
of  boards  of  supervisors,  sheriffs,  county 
clerks,  district  attorneys,  and  such  other  coun- 
ty, township,  and  municipal  officers  as  pub- 
lic convenience  may  require,  and  shall  pre- 
scribe their  duties  and  fix  their  terras  of 
office.  It  shall  regulate  the  compensation  of 
ail  such  officers.  In  proportion  to  duties,  and 
for  this  purpose  may  classify  the  counties  by 
population."    Another   objectioii,   wliich   to 
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practically  the  same,  is  tbat  It  la  contrary  to 
the  provisions  of  section  11,  art  1,  requiring 
all  laws  of  a  general  nature  to  be  of  uniform 
operation,  and  also  to  section  25,  art.  4,  subds. 
0  and  33,  wUicta  forbid  tbe  passage  of  special 
or  local  laws  regulating  county  and  town- 
ship business,  or  in  any  case  wbere  a  general 
law  can  be  made  applicable.  It  Is  not  con- 
tended tbat  this  provision  is  local  or  special, 
or  not  uuiform,  when  it  is  considered  solely 
with  respect  to  Its  application  to  the  several 
townships  of  the  class  of  counties  to  which, 
alone,  it  relates,  nor  tbat  the  classification 
made  by  the  subdivision  quoted  does  not  show 
such  a  substantial  difference  in  the  popula- 
tion of  the  different  classes  estabiislied  as 
would  Justify  a  difference  in  the  respective 
salaries  allowed.  The  part  of  the  subdivi- 
sion quoted,  which,  it  is  claimed,  violates 
these  constitutional  restrict  ions,  Is  the  provi- 
sion whereby  the  classification  of  townships  is 
to  be  made  according  to  their  population  "as 
shown  by  the  federal  census  of  1900."  The 
proixjsltion  that  it  is  local  and  special  and 
not  uniform  in  its  operation.  Is  deduced  from 
the  fact  that  in  otiier  sections  of  the  county 
government  act,  relating  e-tcluslvely  to  other 
classes  of  counties  in  wbiob  the  townships 
are  classified  by  population  for  tlie  purj)ose  of 
fixing  the  compensation  of  the  otUcers  of  such 
townships  in  those  classes  of  counties,  a  dif- 
ferent mode  is  established  for  determining  the 
population.  In  12  of  tiiese  classes  no  method 
of  ascertaining  the  population  is  prescribed. 
In  others  it  is  respectively  to  be  determined 
by  multiplying  by  five  tlie  vote  of  the  particu- 
lar township  at  the  last  general  election  for 
governor,  or  the  vote  for  presidential  electors, 
or  the  number  of  registered  voters  at  the  last 
preceding  election;  in  otiiers  the  supervisors 
are  to  determine  the  popirlution  in  such  ninn- 
ner  as  they  may  see  fit.  and  in  seven  of  the 
classes  the  mode  here  involved  isadopted.  The 
consequence  of  the  adoption  of  these  different 
methods  of  ascertaining  the  poimlation  of 
the  townships  in  the  respective  classes  of  the 
counties  is,  according  to  the  theory  of  the  ap- 
pellant, tbat  it  renders  void  a  provision  ap- 
plying to  any  particular  class  and  not  to  the 
others,  and,  presumably,  in  its  logical  results, 
that  It  destroys  the  uniform  operation  of  the 
law  as  a  whole  and  makes  all  the  provisions 
on  the  subject.  In  every  one  of  the  57  classes 
established  by  law,  wherein  a  classification  of 
townships  Is  made,  unconstitutional  and  void, 
not  only  as  to  the  mode  of  ascertaining  such 
population,  but  also  as  to  the  compensation  of 
township  officers  fixed  by  reference  to  such 
classification.  We  are  of  the  opinion  that  this 
proposition  cannot  be  successfully  maintained. 
The  general  principles  which  determine 
the  validity  of  such  legislation  are  well  set- 
tled. In  this  state  and  elsewhere.  "A  law 
which  applies  alilie  to  all  the  subjects  upon 
which  It  acts,  or,  in  other  words,  a  law 
which  ap-ilies  equally  to  all  persons  or 
things  within  a  legitimate  class  to  which. 


alone,  it  Is  addressed,  does  not  violate  the 
provision  requiring  laws  of  a  general  nature 
to  have  a  uuiform  operation,  and  it  is  neith- 
er local  nor  special.  People  v.  Ileiisliaw, 
76  Cal.  44U,  18  Pac.  413;  KiX  parte  llulstead, 
89  Cal.  472,  20  Pac.  901;  Cody  v.  Murphey, 
89  Cal.  524,  26  Pac.  1081;  Abeel  v.  Clark. 
84  Cal.  230,  24  Pac.  383;  Summerland' v. 
Blckuell,  111  Cal.  5(j9,  44  Pac.  232;  Ueliman 
V.  Shoulters,  114  Cul.  147,  44  Pac.  Olo,  45 
Pac.  1057."  Ex  parte  Sobncke  (Cal.  Sup.) 
82  Pac.  950.  "It  has  been  uniformly  held 
that  a  law  Is  general  which  applies  to  all  of 
a  class — the  classification  being  a  proper  one 
— and  that  the  requirement  of  uniiormity 
Is  satisfied,  if  it  applies  to  all  of  the  class 
alike."  Ueliman  v.  Shoulters,  supra.  The 
clussiflcation  is  a  proper  one  If  the  subjiicts 
included  in  It  have  some  natural,  or  iutriusic, 
or  cuiistitutional  distinction  which  differen- 
tiates them  from  other  subjects  of  like  gen- 
eral character,  a  distinction  which  bears 
some  relation  to,  furnishes  reasonable  cause 
for,  or  makes  appropriate,  the  particular 
legislation.  I'asadena  v.  Stimson,  91  CaL 
249.  251,  27  Pac.  004;  Darcy  v.  Mayor,  IW 
Ca  1. 045,38  Pac  500;  Bruch  v.  Colombet,  104  CaL 
351,  38  Pac.  45;  Bauer  v.  Williams,  118  Cal. 
401,  50  Pac.  601;  Deyoe  v.  Sui>erior  Court, 
140  Cal.  476,  481.  74  Pac.  28,  98  Am.  SL  Kep. 
73;  Ex  parte  Sobncke,  supra;  26  Am.  &  Eug. 
Ency.  of  Law  (2d  Ed.)  083;  8  C^-c.  of  L.  & 
P.  1052. 

In  the  present  case  the  distinction  necessary 
for  the  justification  of  the  particular  legis- 
lation Involved  Is  furnished  by  the  section 
of  the  Constitution  above  quoted.  That  sec- 
tion, under  the  principles  above  stated,  au- 
thorizes the  Legislature  to  create  these  class- 
es of  counties  and  to  make  laws  applying 
exclusively  to  any  one  of  such  classes.  It 
furnishes  a  constitutional  distinction  for 
tlie  separate  legislation,  and  thus  reiiders 
It  unnecessary  that  there  should  be 
any  natural  or  Intrinsic  distinction  which 
might  also  serve  to  make  the  legislation 
appropriate.  The  section  empowers  the 
Legislature  to  make  the  classification 
of  counties  for  the  purpose  of  regulating 
the  compens.itlon  of  all  the  ofl^cers  therein 
named.  It  therefore  Includes  the  township 
ottlcers  in  the  respective  classes  of  counties 
and  puts  tliem  In  the  same  category  In  this 
respect  as  the  county  ottlcers.  Hence,  a  law 
which  classifies  the  counties  by  population, 
for  the  purpose  of  regulating  the  comi)ensa- 
tion  of  the  township  officers  of  such  counties, 
or  which,  for  that  purpose,  creates  a  single 
class  of  counties  embracing  all  which  fall 
witiiin  certain  limits  of  population,  and  which 
regulates  the  compensation  of  such  township 
officers,  without  operating  at  all  on  the  town- 
ship officers  of  other  counties  not  coming 
within  the  class.  Is  valid  and  constitutional 
because  it  Is  law  specially  permitted  by  tills 
clause  of  the  Constitution,  although.  In  the 
absence  of  such  permission,  we  might  not 
be  able  to  discover  a  natural  or  intrinsic 
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difference  between  tbe  particular  county  and 
otber  counties,  not  within  tlie  class,  sufficient 
to  Justify  the  different  legislation.  In  Sum- 
merland  v.  Bickneli,  supra,  speaking  witb 
reference  to  a  classification  of  counties,  made 
for  tbe  purpose  of  regulating  tbe  compensa- 
tion of  county  and  townsblp  officers,  tbe  court 
says:  "Wben.sucb  a  classification  of  counties 
as  tbe  Constitution  warrants  bas  been  made 
by  tbe  Legislature,  a  statutory  provision 
wbicb  applies  equally  to  all  tbe  counties  of 
that  class  is  neither  local,  special,  nor  want- 
ing in  uniformity."  In  Welsb  t.  Bramlet, 
98  Cal.  22C,  33  Pac.  68,  it  is  said:  "Wben 
sucb  ciassiflcation  bas  been  made,  a  statute 
providing  for  tbe  compensation  of  tbe  officers 
witbln  any  class  is  a  general  law,  and  it  Is 
immaterial  wbether  sucb  provision  be  In 
a  special  statute  for  eacb  class,  or  In  a  sin- 
gle act  providing  for  all  of  tbe  classes,  and  an 
amendment  to  sucb  statute  wbicb  affects  an 
entire  class  is  equally  a  general  law,  as  was 
tbe  original  act"  Tbe  same  doctrine  was 
announced  in  Cody  v.  Murpbey,  89  Cal.  522, 
26  Pac.  1081,  and  Famum  v.  Warner,  101 
Cal.  679,  38  Pac.  421. 

We  bave,  therefore,  a  classification  au- 
thorized by  the  Constitution  and  one  wbicb 
is  sufficient  to  Justify  distinct  and  separate 
legislation  for  each  class,  and  a  law  which 
regulates  tbe  compensation  of  tbe  township 
oflicers  of  all  the  counties  In  tbe  class  to 
wbicb  It  Is  directed  and  which  applies  equal- 
ly to  all  the  counties  of  that  class,  its  valid- 
ity must  be  determined  by  the  same  stand- 
ards and  principles  as  if  it  had  been  enacted 
in  a  separate  act  applying  to  this  class  of 
counties  alone  and  had  been  passed  at  a 
different  time  and  independently  of  legisla- 
tion respecting  any  other  class.  Under  these 
circumstances  and  In  view  of  the  principles 
heretofore  stated,  we  must  conclude  that  the 
provisions  made  by  tbe  Legislature  In  other 
acts,  or  in  other  sections  of  tbe  same  act, 
regulating  the  compensation  of  officers  in 
others  classes  of  counties,  cannot  be  referred 
to,  or  taken  into  consideration,  for  the  pur- 
pose of  determining  from  them  that  the  pro- 
visions relating  to  tbe  tovfnsblps  In  this  class 
of  counties  are  unconstitutional  l>ecause  spe- 
cial or  local  or  not  uniform  with  those  adopt- 
ed for  the  other  classes.  This  proposition 
was  practically  decided  In  Tulare  Co.  v. 
May,  118  Cal.  308,  60  Pac.  427.  Tbe  same 
doctrine  has  been  announced  by  this  court 
In  other  cases  and  with  respect  to  other  sub- 
jects. In  every  county  government  law  en- 
acted since  tbe  adoption  of  tbe  present  Con- 
stitution tbe  Legislature  has  prescribed  dif- 
ferent standards  of  compensation  and  differ- 
ent modes  of  determining  tbe  same,  in  the 
different  classes  of  counties  created,  and  in 
some  cases  there  bave  been  similar  differences 
as  to  tbe  different  officers  within  the  same 
class.  In  some  classes  there  has  been  a 
fixed  salary  at  so  much  a  yenr  or  month, 
while  In  others  there  has  been  allowed  a  cer- 


tain fee  for  eacb  item  of  service,  and  the 
precise  amount  for  eacb  year  or  month  is 
thereby  left  indeterminate  and  variable  from 
month  to  month.  Nevertheless,  this  want  of 
uniformity  In  tbe  provisions  governing  tbe 
several  classes  does  not  affect  the  validity  of 
the  law.  Vail  v.  Sai)  Diego  County,  120 
Cal.  36,  58  Pac.  392;  San  Luis  Obispo  County 
V.  Drake,  76  Cal.  94,  18  Pac.  118.  So,  also, 
in  the  case  of  cities,  tbe  Legislature  bas  ex- 
press power  by  tbe  Constitution  to  classify 
them  by  population  for  tbe  purpose  of  pro- 
viding for  their  incorporation  and  organiza- 
tion, and  it  has  done  so  by  a  general  law 
providing  for  six  different  classes  of  cities. 
The  manner  of  carrying  on  the  city  govern- 
ment In  each  class  differs  In  material  re- 
spects from  that  provided  In  any  other  class. 
And  changes  bave  been  made  from  time  to 
time  by  laws  applicable  solely  to  a  particular 
class.  It  bas  not  been  contended  that  tbe  en- 
actment of  sucb  law  for  a  single  class  of 
cities  providing  a  form  of  government  radi- 
cally different  from  that  of  any  other  class 
has  any  effect  upon  tbe  validity  of  the  law 
applying  to  tbe  other  classes,  nor  that  tbe 
fact  that  it  was  a  different  plan  of  govern- 
ment from  the  others  brings  It  within  the  con- 
stitutional limitations  prohibiting  local  and 
special  laws  or  laws  not  of  uniform  applica- 
tion. It  is  different  with  regard  to  laws  up- 
on a  subject  not  pertaining  to  the  purpose 
for  wbicb  the  classification  Is  permitted. 
With  respect  to  such  laws  the  constitutional 
distinction  does  not  exist,  and  there  must  be 
some  natural  or  Intrinsic  distinction  to  au- 
thorize tbe  difference  in  tbe  legislation. 
This  is  pointed  out  In  Pasadena  v.  Stlmson, 
supra,  on  page  240  of  91  Cal.,  page  606  of  27 
Pac.  where  the  court  says :  "It  is  true  that 
the  Legislature  is  empowered  by  srctlon  6 
of  article  11  of  tbe  Constitution  to  classify 
cities  In  proportion  to  population  for  tbe  pur- 
pose of  Incorporation  and  organization,  and  it 
Is  undoubtedly  true  that  a  law  limited  to 
these  purposes  Is  not  unconstitutional  brcauso 
it  makes  different  regulations  for  the  differ- 
ent classes.  But  the  mode  of  exercising  the 
power  of  eminent  domain,  dnd  the  conditions 
upon  which  it  may  be  Invoked  (which  were 
the  statutory  provisions  there  Involved)  are 
no  part  of  municipal  organization.  They  are 
the  subject  of  general  laws  applicable  to 
every  person  alike,  and  the  Legislature  has 
no  power  to  make  arbitrary  discriminations 
in  this  respect  between  different  classes  of 
persons."  The  same  proposition  has  been  ap- 
plied to  laws  expressly  made  applicable  to 
certain  classes  of  counties  according  to  tbe 
classification  made  for  tbe  purpose  of  fixing 
compensation  of  officers  but  wbicb  did  not  re- 
late at  all  to  the  subject  of  compensation. 
Such  discrimination  Is  held  unconstitutional, 
unless  there  exists,  as  a  reason  therefor,  some 
natural  or  Intrinsic  distinction,  as  distin- 
guished from  tbe  constitutional  distinction 
which  It  was  held  was  not  api>llcable  to  tbe 
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particular  legislation.  Bloss  ▼.  IjCwIs,  109 
f^al.  497,  41  Pac.  1081 ;  Pratt  ▼.  Browne,  135 
Cal.  652,  67  Pac.  1082. 

The  provision  of  the  law  declaring  the 
mode  of  ascertaining  the  population  of  the 
respective  townships  in  counties  of  the  twen- 
ty-seventh class,  for  the  purpose  of  adjusting 
the  salaries  of  the  respective  oflScers  of  such 
townships  in  proportion  to  duties.  Is  a  pro- 
vision relating  directly  to  the  purposes  for 
which  such  classification  of  counties  is  per- 
mitted, and  it  is  limited  to  those  purposes 
alone.  Under  the  principles  established  by 
the  decisions  to  which  we  have  referred, 
such  a  law  was  properly  made  applicable  ex- 
clusively to  counties  of  that  particular  class 
and  cannot  be  said  to  be  either  local  or  special 
or  lacking  in  uniformity.  Section  5,  article 
11,  of  the  Constitution  does  not  expressly  con- 
fer power  to  classify  by  population  the  town- 
ships within  any  particular  class  of  counties, 
for  the  purpose  of  regulating  the  compensa- 
tion of  the  oflBcera  of  such  townships.  The 
power  to  make  such  classification  for  that 
purpose  Is  a  part  of  the  general  power  of 
the  Legislature  to  classify  whenever  there 
is  a  natural  or  Intrinsic  distinction  sufficient 
to  Justify  different  legislation.  But  the  pow- 
er to  make  a  classification  of  this  character 
Is  now  established  by  the  decisions  of  this 
court  In  Tucker  t.  Barnum,  144  Cal.  269, 
77  Pac  919,  the  Court  said:  "Since,  within 
the  yiew  of  the  framers  of  the  Constitution, 
this  (classifying  counties  by  population)  was 
the  proper  mode  for  fixing  the  compensation 
of  county  officers.  If  there  be  no  constitu- 
tional inhibition  to  the  contrary,  no  reason 
can  be  perceived  why  a  like  method  of  class- 
ification of  townships  should  be  other  than 
proper.  And,  notwithstanding  the  dictum  in 
Sanchez  v.  Fordyce,  141  Cal.  427,  75  Pac.  56, 
we  can  discover  no  such  inhibition  in  the  Con- 
stitution. •  •  •  When  the  Legislature 
undertakes  to  salary  such  township  officers 
It  Is  difficult  to  perceive  how  this  can  fairly 
be  done  within  the  requirements  of  the  Con- 
stitution if  It  were  not  permissible  so  to  class- 
Ity  townships."  McCauley  v. .  Cuibert,  144 
Cal.  277,  77  P«ic.  923,  Is  to  the  same  eOTect, 
both  decisions  being  by  the  court  In  bank. 
The  decisions  In  Tucker  v.  Barnum,  supra, 
and  MlMard  v.  Kern  County  (Cal.  Sup.)  82 
Pac.  329,  holding  that,  with  respect  to  the 
different  townships  of  a  given  class  of  coun- 
ties the  method  of  fixing  the  compensation 
of  townships  officers  must  be  uniform  and  in 
substantially  the  same  proportion  to  duties, 
when  applied  to  such  townships,  have  no  ap- 
plication to  the  question  on  which  the  present 
case  depends.  They  manifestly  go  upon  the 
proposition  we  have  stated,  that  such  laws 
are  not  valid  unless  they  operate  uniformly 
upon  all  the  subjects  as  to  which  there  ex- 
ists no  natural  or  intrinsic  distinction  justi- 
fying the  different  legislation. 

The  argument  has  been  advanced  that  the 


law  in  question  is  nncodstltutlonal  because, 
when  compared  with  the  provisions  of  law 
applying  to  townships  in  other  classes  of 
counties,  in  which  also  the  compensation  is 
fixed  in  accordance  with  population,  it  is 
found  that  an  entirely  different  ratio  of  pop- 
ulation to  compensation  Is  adopted,  and 
hence,  It  is  said,  that  the  law  as  a  whole  is 
not  uniform,  and  that  It  violates  that  provi- 
sion of  section  5,  article  11,  commanding  the 
Legislature  to  fix  the  compensation  In  pro- 
portion to  duties.  The  argument  implies  that 
the  duties  must  always  bear  the  same  pro- 
portion to  population.  In  respect  to  this  con- 
tention it  must  be  observed  that  the  Con- 
stitution does  not  declare  that  the  compensa- 
tion of  officers  must  be  regulated  In  propor- 
tion to  population.  Its  command  is  that  such 
compensation  is  to  be  regulated  in  proportion 
to  duties.  In  Longan  v.  Solano  County,  65 
Cal.  122,  3  Pac.  463,  the  same  argument  was 
made  with  regard  to  the  county  government 
act  of  1883,  the  first  act  passed  In  pursuance 
of  this  section  of  the  Constitution.  Per- 
haps no  subsequent  act  of  this  character  has 
presented  snch  striking  disparities  in  the 
amount  of  compensation  fixed  for  officers  of 
the  same  kind  In  different  counties  having 
substantially  the  same  population.  In  the 
briefs  of  counsel  In  that  case  this  was  made 
the  principal  subject  of  attack  upon  the  con- 
stitutionality of  the  law.  The  court,  how- 
ever, in  that  case  refused  to  adopt  this  argu- 
ment as  a  sufficient  objection  to  the  law,  say- 
ing: "Counsel  argues  this  proposition  as  If 
the  constitutional  provision  was  that  the 
Legislature  should  regulate  the  compensa- 
tion of  the  officers  of  the  various  counties, 
townships,  etc..  In  accordance  to  tbii>  class- 
ification by  population.  But  this  is  not  at  ail 
so.  The  requirement  is  that  the  compensa- 
tion shall  be  regulated  in  proportion  to  du- 
ties, and  as  a  means  of  doing  that,  the  Legis- 
lature Is  authorized  to  classify  the  counties 
by  population."  This  has  ever  since  been 
considered  the  settled  law  of  the  state.  The 
population,  therefore,  is  not  the  controlling 
factor  In  the  determination  of  the  proper 
compensation.  It  is  but  a  convenient  meth- 
od of  classification.  In  order  the  better  to  ap- 
proximate the  Just  proportion  of  compensa- 
tion to  duties,  and  It  is  the  duties  to  be 
performed  which  the  Legislature  must  par- 
ticularly have  In  mind,  so  far  as  It  is  prac- 
ticable to  ascertain  them,  when  it  con^iiders 
the  question  of  proper  compensation  to  be 
gh'en.  It  is  consequently  a  matter  of  no 
great  importance  that  the  method  .of  arriving 
at  the  number  of  the  population  of  the  town- 
ships shall  be  the  same  In  one  class  of  counties 
as  In  theothers,  slncethe  Legislature  may,  and 
generally  does,  to  some  extent  disregard  the 
measure  afforded  by  tbe  population,  and  fixes 
the  compensation  according  to  its  judgment  as 
to  the  duty  to  be  performed.  The  courts 
cannot  say,  as  matter  of  law,  that  the  duties 
would  bear  tbe  same  proportion  to  popula- 
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tlon  Jn  one  cotntninilty  as  In  another.  The 
Constitution  does  not  establish  the  rule  that 
the  compensation  allowed  to  the  oflSeers  of 
townslilps  In  tlie  several  counties  of  the 
Btate  must  bear  the  same  proportion  to  pop- 
ulation in  one  township  as  it  does  In  the  oth- 
ers, nor  the  same  proportion  in  all  the 
classes  of  counties.  We  are  of  the  opinion 
that  the  law  In  question  Is  valid,  that  un- 
der it  the  plaintier  was  entitled  to  but  $30 
a  month  for  bis  salary,  and  that  the  superior 
court  properly  sustained  the  demurrer  to  the 
complaint,  and  rendered  Judgment  in  favor 
of  the  defendant 
The  Judgment  is  affirmed. 

We  concur:  ANOELLOTTI,  X;  HEN- 
SHAW.  J.;  McFAULAND,  J.;  LORIOAN,  J. 

0«8  CaL  7o6)  == 

CniN'N  T.  GUNN.     (S.  r.  3.039.) 
(Supreme  Court  of  California.    Feb.  27,  lOOa) 
Justices  or  tiib  Peace  —  Cokfejisatioh  — 

COUNTT  GOVERNUENT  ACT. 

County  (Jovernment  Act.  (St.  1897.  p.  K?S, 
e.  277)  {  MU,  siibd.  l."}.  as  amended  by  St. 
1901,  p.  7S0.  c.  2:{4,  which  for  the  purpose  of 
regulating  the  compensation  of  justices  of  the 
peac  in  township  of  coimties  of  the  twenty- 
sereiitb  class  claHsiHea  the  townships  according 
to  their  population  as  shows  by  the  federal 
census  of  UKX),  and  according  to  the  popula- 
tiou  of  the  township  gives  the  justices. salaries 
for  services  in  criminal  cases,  authorizes  no 
salaries  for  justices  in  a  township  created  after 
the  census  of  1000,  wliere  tb:it  census  affoi-ds 
DO  means  of  ascertaining  the  population  of 
such.  towQib'in. 

In  Bant.  Appeal  from  Superior  Conrt, 
Napa  Coanty ;  H.  C.  Gesford,  Judge. 

Mandnn.iw  proceedings  by  H.  J.  Chinn 
against  H.  L.  Gnnn.  From  an  adverse  Judg- 
ment, plaintiff  appeals    Affirmed. 

For  opinion  in  Court  of  Appeal,  see  6i 
Pac.  3U. 

Bell,  York  ft  Bell,  for  appellant  B.  Ben- 
jamin, for  respondent 

STTAW,  J.  This  Is  an  application  by  the 
plaintiff  for  a  writ  of  mandate  to  comi>eI  the 
defendant,  as  auditor  of  Napa  county,  to  is- 
soe  his  warrant  upon  the  treasurer  of  that 
coanty  for  the  sum  of  $55  for  plaintltTs 
services  as  Justice  of  the  peace  of  St  Helena 
township  in  criminal  cases  for  the  month  of 
January,  1003,  and  for  a  like  sum  for  similar 
services  for  February,  1003.  The  auditor 
refuses  to  Issue  his  warrant  for  a  larger 
sum  than  $30  per  month.  A  demurrer  was 
sustained  to  the  complaint  and  a  Judgment 
rendered  thereon  in  favor  of  the  defendant 
from  which  the  plaintiff  appeals. 

The  case  is  similar  in  its  facts  to  that  of 
Johnson  v.  Gunn  (S.  F.  3,040)  84  Pac.  003, 
but  it  differs  in  one  important  particular. 
The  act  of  1001  (St  1001,  p.  750,  c.  234) 
provided  that  the  townships  of  counties  of 
the  twenty-seventh  class  should  be  classified 
by  population  "as  shown  by  the  federal 
census  of  1900."    At  the  time  this  act  was 


passed,  and  at  the  time  the  cen!>us  of  1000 
was  taken,  the  township  of  St  Helena  did 
not  exist  It  was  created  In  August  1902.  by 
dividing  one  of  the  previously  existing  town- 
ships of  the  county  and  forming  therefrom 
two  townships.  The  census  of  1!KX)  does  not 
sliow  the  population  of  the  territory  now 
composing  the  township  of  St  Helena,  nor 
does  It  furnish  any  means  by  which  such 
po]mlation  can  be  determined.  The  question 
therefore  arises  whether  the  compensation  is 
to  be  fixed  according  to  the  actual  population 
or  whether  It  Is  to  be  considered  that  the 
law  makes  no'  provision  by  salary  for  the 
compensation  of  the  officers  of  St  Helena 
township,  leaving  them  to  receive  such  fees 
as  may  be  provided  by  law,  or  wiietlier  the 
law  makes  no  provision  whatever  for  such 
compensation.  The  contention  of  the  plain- 
tiff is  that  the  clause  referring  to  the  census 
of  1000  being  Inapplicable,  owing  to  tlie  fact 
that  the  census  does  not  show  tlie  population 
of  this  newly  created  township,  the  law  must 
be  construed  to  de<-lnre  that  the  class  of  the 
township,  and  the  corresponding  salary.  Is  to 
be  determined  by  ascertaining  the  actual 
population  of  tlie  township  at  the  time  of  its 
creation,  or  at  the  time  the  services  were 
rendered.  He  avers  that  at  the  time  the 
township  was  created,  and  ever  since,  the 
township  has  had  and  now  has  a  population 
of  over  3.000  Inhabitants.  Upon  this  he  con- 
tends that  it  is  a  township  of  tlie  second 
class,  and  that  be  Is  therefore  entitled  to  a 
salary  of  $55  a  month  for  his  services  In 
criminal  cases.  Where  a  law  is  so  framed 
as  to  make  the  classes  of  townships  or  coun- 
ties depend  upon  the  actual  population,  dif- 
flcultles  may  arise.  Whether  it  Is  taken  to 
refer  to  the  population  at  the  time  of  the 
passage  of  the  law,  or  at. the  time  It  takes 
effect  upon  the  particular  township,  or  to  the 
time  the  services  are  performed.  In  either 
case  there  will  be  no  certain  means  of  as- 
certaining the  exact  number  from  which  to 
determine  the  class  to  which  a  given  town- 
ship belongs.  If  the  population  Is  near  the. 
point  dividing  two  classes,  and  it  is  left  to 
be  determined  by  evidence  of  witnesses,  it 
might  easily  happen  that  upon  a  first  tnqniry 
it  would  be  adjudged  to  be  In  one  class, 
while  upon  a  second  Investi!;ation  It  would  be 
determined  to  be  of  a  higher  class.  The 
actual  population  varies  from  day  to  day, 
and  if  the  time  of  the  service  is  to  govern, 
theii.  In  some  cases.  It  would  be  necessary  to 
make  a  new  enumeration  for  every  month 
to  ascertain  the  actual  population,  and  de- 
termine the  salary  to  which  the  officer  is  en- 
titled. It  Is  to  be  presumed  that  the  Legis- 
lature had  these  objections  In  mind,  and  that 
In  order  to  avoid  them  and  secure  a  fixed 
and  permanent  standard,  of  which  there  was 
a  public  record  from  wrhich  the  facts  could 
be  easily  and  accurately  ascertained,  the 
classes  were  made  to  depend  on  the  census  of 
1900  of  which  the  courts  take  Judicial  notice. 
We  are,  therefore,  not  at  liberty  to  say  that 
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this  proylsion  (or  determining  the  classes  can 
be  disregarded  as  an  unimportant  part  of  the 
plan,  and,  consequently,  that  where  such 
census,  for  any  reason,  fails  to  show  the 
population  of  a  particular  township,  or  to 
give  data  from  which  it  can  be  ascertained, 
the  class  of  such  township  is  to  be  determined 
by  the  actual  population  at  the  time  of  such 
census,  or  at  some  other  time,  by  the  testi- 
mony of  witnesses,  or  by  an  enumeration,  or 
other  evidence.  It  would  be  impossible  for 
the  court  to  ascertain  or  determine,  from  the 
act,  the  precise  time  at  which  the  population 
should  .be  taken  as  the  standard,  or  the 
nature  of  the  evidence  necessary  to  prove  it 
The  auditor  would  be  required  to  issue  war- 
rants for  the  salaries  of  the  township  officers, 
and  would  be  afforded  no  means  of  ascer- 
taining what  the  salaries  were,  except  by 
himself  talking  evidence,  or  making  an 
enumeration.  And  neither  he,  nor  the  board 
of  supervisors,  is  authorized  to  determine  the 
question  conclusively.  The  officer  would  be 
at  liberty  to  assert  and  maintain  that  the 
population  was  greater,  and  to  demand  a 
salary  accordingly.  While  these  difficulties 
might  not  be  sufficient  to  Justify  the  court  in 
declaring  invalid  a  law  which  fixed  tlie 
classes  by  population  without  providing  for 
the  determination  of  such  population,  we 
think  they  are  sufficient  to  prevent  a  con- 
struction whicb  will  give  the  law  that  effect, 
where  the  construction  is  based  solely  on  the 
ground  that  the  law,  as  enacted,  does  not 
provide  for  the  classification  of  a  township 
created  after  its  passage.  It  follows  that  the 
contention  of  the  plaintiff  cannot  be  ap- 
proved. 

The  act  of  1893  (St  1895,  p.  8,  c.  2),  regu- 
lating the  fees  of  county  and  township  of- 
ficers, provides  that  justices  of  the  peace 
may,  for  their  own  use,  collect,  for  all-  serv- 
ices In  a  criminal  action,  $3.00.  Section  228 
of  the  county  government  act  (St  1897,  p. 
575,  c.  277),  declares  that  all  charges  for 
services  of  Justices  of  the  peace  In  criminal 
cases,  not  otherwise  provided  for  and  allow- 
ed by  law,  are  chargeable  to  the  county. 
These  provisions  apply  to  all  cases  where  the 
law  relating  to  a  particular  class  of  counties 
falls  to  provide  for  the  compensation  of 
Justices  for  such  services,  and,  under  them, 
the  plaintiff  would  be  entitled  to  the  fees 
thereby  allowed  for  such  criminal  cases  as 
had  come  before  him  and  had  been  disposed 
of  by  him.  But  as  the  complaint  does  not 
allege  that  be  had  performed  any  such  serv- 
ices, nor  that  they  amounted  to  the  $55  de- 
manded, the  court  below  properly  sustained 
the  demurrer  thereto.  We  are  of  the  opinion 
that  section  184  of  the  amendment  of  1901  to 
the  county  government  act  does  not  provide 
any  salary  for  Justices  of  the  peace  of  town- 
ships created  after  the  census  of  1900  was 
taken,  where  that  census  affords  no  means  of 
ascertaining  the  population  of  such  town- 
ships, and  that  as  the  complaint  did  not  show 


that  the  plaintiff  had  performed  any  services 
In  criminal  cases  whicb  would  entitle  him  to 
the  sum  demanded,  it  failed  to  state  a  cause 
of  action. 
The  Judgment  is  affirmed. 

We   concur:    ANGELLOTTI,   X;  McFAR- 
IiAND,  J.;  HENSHAW,  J.;  LOUIGAN,  J. 


(3  Cal.  App.  178) 
PEOPLE  V.  BROWN. 

(Court  of  Appeal,  Second  District,  California. 
Feb.  27,  1906.) 

1.  HoMicroE  —  Appeal  —  Habuless   Ebbob  — 
Refusal  of  Instructions. 

Wiiere  tiie  court  directed  the  jury,  unless 
it  found  defendant  guilty,  of  either  murder  in 
the  first  or  Rccond  degree,  to  acquit  him  alto- 
gether, dcf  3ndant  cannot  complain  of  the  refusal 
of  an  instruction  relating  to  the  evidence  re- 
quired to  justify  a  verdict  of  manslaughter,  as 
it  is  presumed  that,  unless  the  jurors  are  satis- 
fied beyond  a  reasonable  doubt  of  defendant's 
guilt  of  the  higher  offense,  they  will  perform 
tlieir  duty  and  acquit,  even  though  they  be 
satisfied  that  he  is  guilty  of  a  lesser  offense. 

2.  Witnesses— ^Refreshing  Memobt — ^Use  of 
Memorandum — Copt. 

Under  the  direct  provisions  of  Code  Civ. 
Proc.  §  2047,  a  witness  may  refresh  his  memory 
from  a  memorandum  written  under  his  direc- 
tion at  a  time  when  the  facts  were  fresh  in 
his  memory,  and  he  knew  that  the  same  was 
correctly  stated  in  the  writing;  and  the  rule 
is  not  different  where  the  witness  has  a  copy 
of  the  original  in  hia  hands,  whicli  he  has 
compared,  and  swears  that  the  same  is  an  exact 
copy  of  the  original  memorandum. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  S  87&] 

Appeal  from  Superior  Court,  San  Diego 
C!ounty;  N.  H.  Conklin,  Judge. 

Anson  Brown  was  convicted  of  murder  in 
the  second  degree,  and  from  the  judgment,  and 
an  order  denying  him  a  new  trial,  he  appeals. 
Affirmed. 

H.  S.  Utley  and  E.  E.  Capps,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  J.  O.  Daly,  Dep- 
uty Atty.  Gen.,  for  the  People; 

ALLEN,  J.  Defendant  was  convicted  of 
murder  In  the  second  degree,  and  from  the 
Judgment  and  an  order  denying  him  a  new- 
trial,  he  appeals. 

The  conit  upon  the  trial  charged  the  Jury 
fully  as  to  what  constituted  the  crime  of  mur- 
der, both  in  the  first  and  second  degree,  and 
directed  the  Jury  that  unless  It  found  the  de- 
fendant guilty  of  one  of  such  offenses  to  ac- 
quit bim  altogether.  The  defendant  contends 
that  the  trial  court  erred  in  refusing  to  give 
certain  other  instructions  tendered  by  defend- 
ant pertinent  to  the  Issue.  The  first  of  these 
instructions  related  to  the  duty  of  the  JnrJ-,  In 
the  event  it  should  determine  that  d!>ath  re- 
sulted from  an  accidental  fall ;  the  second  re- 
lated to  the  evidence  required  to  Justify  a  ver- 
dict of  manslaughter.  There  Is  nothing  In  the 
record  rendering  either  of  these  charges  so 
tendered  applicable,  and  were  the  contrary 
true  as  to  the  second  charge,  nevertheless  ap- 
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pellant  could  not  be  heard  to  complain.  The 
natural  presiunptlon  is  that,  unless  the  jurors 
are  satisfied  beyond  a  reasonable  doubt  of  the 
defendant's  guilt  of  the  higher  offenses,  they 
will  perform  their  duty  and  acquit,  even 
though  they  be  satisfied  that  he  is  guilty  of 
a  lesser  offense.  People  t.  Lopez,  135  Cal. 
25,  66  Pac.  965 ;  People  v.  Clark,  145  Cal.  730, 
79  Pac.  434. 

There  was  no  error  in  permitting  a  witness 
to  refresh  his  memory  from  a  memorandum 
written  under  bis  direction  at  a  time  when 
the  facts  were  fresh  In  his  memory  and  he 
knew  that  the  same  were  correctly  stated  In 
the  writing.  Code  Civ.  Proc.  §  2047;  Paige 
v.  Carter,  64  Cal.  490,  2  Pac.  260.  And  the 
rule  Is  not  different  where  the  witness  has 
a  copy  of  the  original  In  his  hands,  which  he 
has  compared,  and  swears  that  the  same 
is  an  exact  copy  of  the  original  memoran- 
dum. 

We  find  no  error  in  the  record,  and  the 
Judgment  and  order  appealed  from  are  af- 
firmed. 

I  concur:    GRAY,  P.  J. 

I  concur  in  the  Judgment:    SMITH,  J. 


(3  Cal.  App.  180) 

TOUT  T.  BLAIR. 

(Court  of  Appeal,  Second  District,  California. 
Feb.  27,  1906.) 

1.  Officeps — Salaht. 

The  general  principle  that  the  salary  an- 
nexed to  a  public  office  is  incident  to  the  title 
of  the  office,  and  not  to  its  occupation  and 
exercise.  Is  subject  to  the  legislative  power  of  a 
state  to  establish  a  different  rule. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  Officers,  §i  132-1G2.] 

2.  Save — Pending  Contest. 

Under  Pol.  Code,  $  930,  which  provides 
that,  when  the  title  of  the  incumbent  of  any 
office  is  contested,  no  part  of  hia  salary  can 
be  paid  until  the  contest  is  finally  determined, 
amended  by  St.  1801,  p.  28,  c.  44,  by  the  pro- 
viso that  such  section  will  not  apply  to  any 
party  to  a  contest  who  holds  the  certificate  of 
election  or  comm!<ision  of  office  and  discharges 
the  duties  thereof,  and  that  such  party  shall 
receive  the  salary  the  same  as  if  no  contest 
was  pending,  the  successful  contestant  of  an 
office  is  not  entitled  to  compensation  for  the 
time  during  which  the  contest  was  pending, 
where  the  salary  for  such  period  had  been  paid 
to  and  the  duties  discharged  by  another,  to 
whom  a  certificate  of  election  bad  been  i^ued. 
[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Officers,  {  136.] 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty;  W.  B.  Wallace,  Judge. 

Mandamus  by  Ellas  Tout  against  T.  H. 
Blair.  From  a  judgment  for  defendant,  and 
an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Charles  6.  liamberson,  for  appellant  Dan- 
iel McFadzean,  Dist.  Atty.,  and  Roth  &  Hc- 
Fadzean,  for  respoudenU 


ALLEN,  J.  Plaintiff,  Tout,  and  one  W.  E. 
Hawkins,  were,  at  the  general  'election  of 
1902,  opposing  candidates  for  the  office  of 
supervisor  of  district  No.  4  In  Tulare  county. 
Upon  a  canvass  of  the  returns  Hawkins 
was  declared  elected  and  a  certificate  of 
election  regularly  Issued  to  him,  and  he 
thereupon,  within  the  time  required  by  law, 
took  the  oath  of  office,  executed  his  bond,  and, 
on  the  5th  day  of  January,  1903,  entered  up- 
on the  discharge  of  the  duties  of  such  office 
and  continued  so  to  act  until  the  Slst  day  of 
May,  1904.  Plaintiff,  within  due  time  after 
the  canvass  of  vote.  Instituted  In  a  proper 
court  his  contest  of  the  right  of  Hawkins  to 
hold  the  office,  upon  the  ground  that  he  had 
received  at  such  election  a  greater  number  of 
votes  than  any  other  candidate,  and  averring 
that  he  was  duly  elected  to  such  office.  A 
trial  was  had  and  judgment  went  for  plain- 
tiff, which  Judgment  became  final  May  31, 
1904.  The  salary  of  the  office  for  the  period 
within  which  Hawkins  performed  the  duties 
of  supervisor  under  his  certificate  was  regu- 
larly paid  to  him  by  warrants  drawn  by  the 
auditor  upon  the  treasury.  Plaintiff,  on  June 
28.  1904,  demanded  of  the  auditor  that  he 
draw  his  warrants  upon  the  treasury  In  bis 
favor  for  the  salary  covering  the  period  be- 
tween January  6,  1903,  and  May  31,  1904, 
which  demand  was  by  the  auditor  refused. 
Plaintiff  thereupon  instituted  a  proceeding  lu 
the  superior  court  of  Tulare  county  in  man- 
damus to  compel  the  issuance  of  his  warrants. 
Judgment  went  for  defendant  auditor,  from 
which,  and  an  order  denying  a  new  trial, 
plaintiff  appeals. 

The  principal  contention  of  appellant  Is 
that  the  salary  annexed  to  a  public  office  is 
Incident  to  the  title  of  the  office,  and  not  to 
its  occupation  and  exercise.  This  establish-  * 
ed  principle  received  recognition  by  our  Su- 
preme Court  in  Stratton  v.  Oulton,  28  Cal. 
45,  and  In  succeeding  cases;  and  appellant 
claims  that,  being  actually  elected  to  the  of- 
fice, the  right  to  receive  tue  salary  follows  as 
a  natural  consequence.  The  general  principle 
l>efore  stated  should  not  be  carried  to  the 
extent  of  asserting  that  the  legislative  power 
of  a  state  may  not  establish  a  different  rule. 
To  obviate  consequent  difficulties  Involving 
the  personal  liability  of  public  officers  en- 
trusted the  duty  of  disbursing  salaries,  sec- 
tion 936  of  the  Political  Code  was  adopted, 
which  provides:  "When  the  title  of  the  in- 
cumbent of  any  office  in  this  state  is  contest- 
ed by  proceedings  Instituted  In  any  court  for 
that  purpose,  no  warrant  can  thereafter  be 
drawn  or  paid  for  any  part  of  his  salary  un- 
til such  proceedings  have  been  finally  de- 
termined." This  section  was  amended  in 
1891  by  the  following  proviso:  "Provided, 
however,  that  this  section  shall  not  be  con- 
strued to  apply  to  any  party  to  a  contest  or 
proceeding  now  pending  or  hereafter  insti- 
tuted who  holds  the  certificate  of  election, 
or  commission  of  office,  and  discbarges  the 
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duties  of  the  oflSce;  but  such  party  shall  re- 
ceive the  salary  of  such  office,  the  same  as  If 
no  such  contest  or  proceeding  was  pending." 
St  1891,  p.  28,  c.  44.  The  salary  mentioned 
in  this  act  Is  the  compensation  which,  by  sec- 
tion 5,  art  11,  of  the  Constitution,  the  Legis- 
lature may  regulnte  in  proportion  to  duty. 
"There  Is  no  mandate  in  section  5  directing 
the  Legislature  to  provide  for  the  payment  of 
salaries  to  county  officers."  San  Luis  Obis- 
po Co.  V.  Darke,  76  Cal.  95,  18  Pac.  lia  It 
is  therefore  within  the  power  of  the  Legisla- 
ture to  determine  what  salary  or  compensa- 
tion. If  any,  shall  be  paid  for  duties  per- 
formed by  a  county  officer,  and  to  provide 
that  when  no  duty  was  actually  performed 
no  salary  shall  be  allowed.  The  county  gov- 
ernment act  fixes  the  salary  of  a  supervisor 
of  a  county  of  the  class  to  which  Tulare 
belongs.  But  one  compensation,  however,  la 
attempted  to  be  fixed.  The  Legislature  has 
seen  fit  by  this  proviso  to  give  that  compen- 
sation to  the  bolder  of  a  certificate  of  election 
who  Is  performing  thereunder  the  duties  of 
the  office,  and  to  withhold  from  any  other 
person  claiming  title  to  such  office  any  part 
of  such  salary.  The  proposition  is  most 
aptly,  and.  In  our  opinion,  correctly  put  by 
the  trial  judge  In  his  opinion,  as  follows: 
"While  It  may  be  a  hardship  for  one  elected 
to  office  to  have  bis  term  abridged  and  his 
salary  diminished  because  the  supervisors 
may  have  erroneously  declared  bis  opponent 
elected.  It  must  be  remembered  that  an  of- 
ficer elect  tal:es  his  office  subject  to  all  of  the 
limitations  Imposed  by  law.  Including  that, 
that  a  portion  of  the  salary  may  in  case  of  a 
contest  be  paid  to  another."  There  Is  noth- 
ing In  Bledsoe  v.  Colgan,  138  CaL  30,  70  Pac. 
024,  counter  to  this.  In  that  case  the  effect 
of  the  proviso  was  not  Involved.  No  one 
holding  the  legal  Indicia  of  title  had  perform- 
ed the  duties.  While  Wilson  v.  Fisher,  140 
Cal.  188.  73  Pac.  850,  and  Anderson  v.  Brown- 
ing, 140  Cal.  222,  73  Pac.  986,  both  give  sup- 
port to  the  proposition  here  advanced,  In 
those  cases  It  Is  determined  that  the  holder 
of  a  certificate  of  election  is  entitled  to  his 
compensation  until  final  judgment  is  en- 
tered 'against  him.  If  such  Incumbent  Is  en- 
titled to  the  salary,  even  pending  appeal,  and 
there  being  but  one  salary  to  which  any  one 
is  entitled,  It  must  follow  that  no  other  per- 
son can  receive  It. 

It  Is  suggested  that  It  Is  possible  so  to  con- 
strue section  936,  Pol.  Code,  as  to  hold  that 
the  Legislature  was  Intending  to  be  generous 
and  thereby  give  two  salaries.  This  con- 
struction can  scarcely  be  maintained,  when 
we  consider  the  constitutional  limitation  of 
legislative  power  in  the  matter  of  fixing  the 
compensation  of  county  officers. 

We  are  of  the  opinion  that  appellant  Is  en- 
titled to  no  part  of  the  salary  accruing  be- 
fore be  assumed  the  duties  of  the  office :  and 
the  judgment  and  order  appealed  from  are 
affirmed 

We  concur:    GRAY,  P.  J.;  SMITn,  J. 


(»  CaL  App.  174) 

CLED  V.  BOARD  OF  POLICE  COM'RS  et  al. 

(Court  of  Appeal,    First  District,  California. 
Feb.  26,  1906.) 

1.  MuNiciPAi.  Corporations — Board  of  Po- 
lice COUUISSIONEBS — BDI£8 — REASONABLE- 
NESS. 

Under  a  city  charter  giving  the  board  of 
police  commissioners  power  to  appoint,  promote, 
suspend,  disrate,  or  dismiss  any  member  of  the 
department  and  to  prescribe  reasonable  rales 
and  regulations  for  the  government  <f  the  de- 
partment, and  declaring  that  any  member  of  the 
department  guilty  of  a  violation  of  the  rules 
should  be  punished  by  reprimand,  or  fine,  the 
board  had  authority  to  adopt  a  rule  that  any 
member  of  the  department  neglecting  to  pay 
any  debt  should  be  punished  by  reprimand, 
fine,  or  dismissal. 

2.  Same — Powers  of  Boabd — Disobedience  of 
Rules — Punishu  ent. 

Where  a  rule  adopted  by  a  board  of  police 
commissioners  of  a  city  provided  that  any  mem- 
ber of  the  police  department  neglecting  to  pay 
a  debt  should  be  punished,  the  board  were  not 
required  to  wait  until  a  court  bad  passed  on  the 
question  of  indebtedness  before  taking  action 
against  an  ofiScer  charged  with  neglecting  to 
pay  his  debts. 

3.  Same — Pboceedino  to  Punish  Officeb — 
Subsequent  TiEOAL  Procbedino — Effect. 

Neither  did  the  fact  that  ffter  a  charge 
had  been  filed  the  officer  accused  Hied  his  peti- 
tion In  bankruptcy  oust  the  jurisdiction  of  the 
board. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  John  Hunt  Judge. 

Petition  for  writ  of  review  by  Paul  E.  Cleu 
against  the  board  of  police  commissiopera  of 
the  city  of  San  Francisco  to  review  the  ac- 
tion of  respondents  in  removing  plaintiff 
from  his  olRce  as  member  of  the  police  de- 
partment From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed. 

P.  V.  Long,  City  Atty.,  W.  G.  Burke,  City 
Atty.,  and  A.  S.  Newburgh,  Asst  City  Atty., 
for  appellants.  J.  J.  Scrlvner  and  Leonard 
Stone,  for  respondent 

HALL,  J.  This  la  an  appeal  by  defendants 
from  a  judgment  vacating  and  annulling 
the  proceedings  of  the  defeddants,  the  board 
of  police  commissioners  of  the  city  and  coun- 
ty of  San  Francisco,  removing  plaintiff  from 
his  position  as  a  policeman  of  said  city  and 
county. 

Upon  the  petition  of  plaintiff  a  writ  of 
review  was  issued  to  the  board  of  police 
commissioners,  to  which  they  made  return; 
from  which  and  the  petition  It  appears  that 
the  said  board  had  adopted  a  rule  that  "any 
member  of  the  police  department,  neglecting 
to  pay  any  debt  owing  by  him,  shall,  on 
complaint  by  one  of  his  creditors,  be  punished 
by  reprimand,  or  fine,  or  by  dismissal  from 
the  police  department"  It  was  for  a  vio- 
lation of  this  rule  that  plaintiff-  was,  after 
trial,  dismissed  from  the  department  Plain- 
tiff contends  that  the  said  rule  Is  unreason- 
able and  void,  and  that  the  board  of  police 
commissioners  had  no  power  to  make  or  en- 
force such  a  rule. 

The  charter  of  the  city  and  county  of  San 
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Francisco  (article  7,  c.  3,  $  1)  provides  tlint: 
"Tbe  board  of  police  commissioners  shall 
have  power:  (1)  To  appoint,  promote,  sus- 
pend, disrate,  or  dismiss  any  member  of  ttie 
department  In  the  manner  hereinafter  pro- 
vided. (2)  To  prescrltte  rules  and  regulations 
for  the  government,  discipline,  equipment, 
and  uniform  of  the  department,  and  from 
time  to  time  to  alter  or  repeal  the  same,  and 
to  prescrliKi  penalties  for  the  violation  of 
any  of  such  rules  and  regulations.  All  such 
rules  and  regulations  must  be  reasonable." 
Another  chapter  (7)  provides' that  "any  mem- 
ber of  the  department  guilty  of  any  oCfense, 
or  violation  of  rules  or  regulations,  shall  be 
liable  to  be  punished  by  reprimand,  or  by  fine 
to  be  fixed  by  the  commissioners,  or  by 
dismissal  from  the  department;  but  no  fine 
shall  ever  be  imposed  at  any  one  time  for 
any  offense  exceeding  one  month's  salary." 
Provision  is  also  made  for  the  manner  of 
making  charges,  giving  notice  and  for  trial. 
It  is  from  the  above  provisions  of  the  char- 
ter that  the  Isoard  of  police  commissioners 
must  derive  their  power  to  make  the  rule 
in  question.  If  the  rule  concerns  the  govern- 
ment and  discipline  of  the  police  department 
and  is  reasonable,  it  must  be  held  to  be  valid. 
The  board  has  the  right  to  make  all  reason- 
able rules  to  secure  efficiency  and  good 
service  in  the  department.  Whether  or  not 
the  rule  in  question  tends  to  secure  efficiency 
and  good  service  may  be  tested  by  contem- 
plating the  probable  effect  on  the  efficiency 
of  the  department  If  every  member  thereof 
violated  the  rule — If  every  policeman  neglect- 
ed to  pay  his  debts.  In  such  a  case  can  it 
be  doubted  that  the  efficiency  of  the  depart- 
ment would  be  greatly  impaired;  that  the 
public  would  soon  lose  all  respect  and  con- 
fidence in  the  department,  which  would 
necessarily  greatly  militate  against  Its  use- 
fulness. 

In  State  ex  rel.  McKenzie  v.  Hyman,  22 
Ohio  Cir.  Ct  R.  213,  a  similar  rule  of  the 
fire  department  of  the  city  of  Cleveland 
was  upheld.  It  provided  that  an  officer  of 
the  department  shall  "not  sell  or  assign  his 
salary,  or  incur  or  contract  any  debts  or 
liabilities  which  he  Is  unable  or  unwilling  to 
pay,  or  neglect  or  refuse  to  honorably  dis- 
cbarge and  promptly  pay  all  Indebtedness, 
claims,  and  judgments  and  satisfy  all  execu- 
tions that  may  be  held  or  issued  against 
him."  In  speaking  of  this  rule  the  court 
said:  "That  a  strict  enforcement  of  this 
rule  might  work  great  hardship  in  some 
cases  may  be  conceded,  and  yet  we  are  not 
prepared  to  say  that  the  rule  is  an  unreason- 
able one.  If  members  of  the  department 
may  constantly  contract  debts  without  pay- 
ing them,  discredit  Is  likely  to  come  to  tbe 
department,  and  the  head  of  the  department 
may  be  subject  to  constant  annoyance  by 
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creditors  of  those  In  his  department.  If  one 
undertakes  service  In  the  department,  cer- 
tain Important  advantages  come  to  him,  and 
it  Is  not  unreasonable  that  he  should  be 
required  to  look  after  his  debts  with  greater 
promptness  than  one  not  In  tbe  public  serv- 
ice." Slackness  in  payment  of  rl'eirts  by  a 
fireman  would  have  much  less  effect  on  his 
efficiency  as  a  fireman  than  would  the  same 
slackness  on  the  part  of  a  police  officer. 
A  fireman  In  tbe  discbarge  of  bis  duties 
is  mainly  confined  to  work  in  extinguishing 
fires,  and  he  touches  tbe  public  at  fewer 
points  than  does  a  police  officer  In  the  dis- 
charge of  his  duties.  A  police  officer  is  in- 
timately connected  with  the  enforcement  of 
all  laws  and  ordinances  concerning  crimes, 
and  Is  an  Important  factor  In  preserving  the 
peace  and  good  order  of  the  community. 
His  efficiency  In  this  regard  largely  depends 
upon  the  respect  and  confidence  in  which  he 
and  his  associates  are  held  by  the  citizens. 
A  course  of  conduct,  such  as  neglecting  to 
pay  his  debts,  that  forfeits  such  respect  tends 
to  interfere  with  his  usefulness  as  an  officer. 
It  must  bQ  borne  in  mind  that  the  rule  under 
discussion,  as  to  penalty  for  a  violation 
thereof,  is  quite  elastic.  The  penalty  may 
be  a  reprimand,  a  fine,  or  dismissal,  as  the 
special  circumstances  of  tbe  case  may  war- 
rant It  must  be  presumed  that  the  txmrd,  in 
enforcing  such  a  rule,  will  act  in  good  faith 
for  the  welfare  of  the  service,  and  not  for 
purposes  of  oppression.  A  wide  discretion 
must  be  lodged  in  the  board  in  determining 
what  conduct  on  tbe  part  of  members  of 
the  department  is  injurious  to  tbe  efficiency 
of  the  department.  We  cannot  say  that  the 
rule  In  quesion  here  is  not  reasonable,  and 
does  not  tend  to  promote  the  efficiency  of 
tbe  department 

In  such  a  case  as  this  the  board  of  police 
commissioners  arc  not  required  to  wait  until 
a  court  has  passed  on  tbe  question  of  tbe 
Indebtedness  of  the  party  charged  before 
them.  People  v.  French,  82  Hun  (N.  Y.)  112; 
People  V.  Commissioners,  93  N.  Y.  97;  People 
V.  Commissioners,  77  N.  Y.*  153;  People  v. 
Commissioners,  11  Hun  (N.  Y.)  403.  The  fact 
that  after  tbe  charge  bad  been  lodged  against 
plaintiff  with  the  board,  and  the  evidence 
taken,  plaintiff  filed  his  petition  in  bank- 
ruptcy did  not  oust  the  board  of  its  Juris- 
diction to  proceed.  The  breach  of  the  rule 
had  already  occurred,  and  tbe  plaintiff  had 
already  subjected  himself  to  the  penalty  that 
tbe  board  might  see  fit  under  the  rule  to 
impose. 

For  tbe  reasons  above  set  forth,  the  judg- 
ment is  reversed. 

We  concur:  HARRISON,  P.  X;  COOP- 
ER, J. 


Digitized  by 


Google 


C74 


84  PACIFIC  BEPORTBB. 


(CaL 


(3  Cal.  App.  156) 

TAIT  V.  McINNES. 

(Conrt  of  Appeal,   First'  District,   California. 
Feb.   24,   1006.) 

1.  Affeal  —  Bbiefs  —  Failure  to  Refes  to 
Tbakscupt. 

Where  an  appeal  is  taken  on  the  groond 
that  the  findings  of  fact  are  not  sustained  by 
the  evidence,  and  appellant  fails  to  point  out, 
in  his  brief  or  otlierwise,  the  evidence,  or  any  of 
the  particulars  thereof,  and  makes  no  reference 
to  the  transcript  except  in  certain  respects,  the 
appellate  court  will  confine  its  examination  to 
those  particulars. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  |§  3093-3095.) 

2.  Sales — E\7dence  or  Unconditional  Sale. 

A  receipt  by  the  seller,  merely  acknowl- 
edging payment  cf  a  certain  sum  by  the  pur- 
chaser on  sale  of  the  property,  was  insufficient 
to  show  that  the  sale  was  complete  and  uncon- 
ditional. 

3.  Saue  —  Action  fob  Pbice  —  Bubden  of 
Pboof. 

Where  the  seller  of  the  business  of  a  hotel 
and  its  contents  was  required  to  tender  to  the 
purchaser  a  lease  by  the  owner  of  the  hotel  as  a 
condition  precedent  to  his  right  to  recover  the 
price,  it  was  incumbent  on  him  to  show  affirma- 
tively that  the  lease  had  been  tendered. 

4.  Same — Bill  of  Sale — Delivebt.' 

Where  the  seller  of  goods  tendered  the 
necessary  papers  of  transfer  at  the  purchaser's 
bouse,  and,  failing  to  see  the  purchaser  person- 
ally, put  the  papers  In  a  bank,  there  was  no 
sufficient  tender  of  such  papers. 

Appeal  from  Superior  Court,  Santa  Clara 
County;  A.  I-.  Rhodes,  Judge. 

Action  by  George  L.  Talt  against  J.  S.  Mc- 
Innes.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  H.  Campbell,  for  appellant  William 
Hoff  Cook,  for  respondent 

HARRISON,  P.  J.  Action  for  money  had 
and  received.  Judgment  was  rendered  in 
favor  of  the  plaintiff,  and  tbe  defendant  has 
appealed. 

The  complaint  sets  forth  the  plaintiff's 
cause  of  action  In  two  counts;  in  the  first 
of  which  he  alleges  that  he  paid  to  the  defend- 
ant $900  as  part  payment  upon  a  contract  for 
the  purchase  of  the  business  of  a  hotel  and  its 
contents  in  Ix>s  Gatos,  and  that  tbe  contract 
was  thereafter  mutually  rescinded.  In  the 
second  count  he  alleges  that  on  August  24, 
1903,  the  defendant  received  from  him  the 
sum  of  f900  to  and  for  bis  use,  and  has  re- 
fused to  pay  the  same  upon  demand  therefor. 
The  defendant  denied  that  the  contract  of 
sale  had  been  rescinded,  or  that  he  had  re- 
ceived any  money  to  the  use  of  the  plain- 
tiff. He  also  filed  a  cross-complaint  against 
the  plaintiff,  setting  forth  the  contract  refer- 
red to  In  the  complaint  and  the  receipt  there- 
on of  $900;  that  the  plaintiff  agreed  to  pay 
the  further  sum  of  $2,000  "when  a  good  and 
sufficient  lease  of  said  premises  for  tbe  term 
of  three  years  had  been  obtained  from  the 
owner  thereof;  that  he  bad  secured  and 
tendered  said  lease  to  the  plaintiff,  together 
with  a  sufficient  bill  of  sale;  and  that  the 
plaintiff  had  refused  to  accept  the  same  or  to 


pay  the  $2,000.  Wherefore  he  prayed  judg- 
ment against  tbe  plaintiff  for  tbe  sum  of  $'A- 
000  In  pursuance  of  said  contract  of  sale. 
The  cause  was  tried  by  the  court  and  find- 
ings of  fact  were  made  sustaining  the  allega- 
tions of  the  second  count  of  the  complaint 
and  against  tbe  allegations  of  the  cross- 
complaint  Tbe  present  appeal  is  directly 
from  the  Judgment  upon  the  judgment  roil, 
with  a  bill  of  exceptions  setting  forth  the  evi- 
dence, and  Is  urged  solely  upon  the  ground 
that  the  findings  of  fact  are  not  sustained 
by  the  evidence. 

As  tbe  appellant  has  failed  to  point  out. 
In  his  brief  or  otherwise,  the  evidence,  or  any 
of  the  particulars  thereof,  wherein  it  fails  to 
sustain  the  findings,  and  has  made  no  ref- 
erence to  the  transcript  except  in  two  re- 
spects, we  shall  confine  our  examination  to 
those  particulars.  See  Brovelll  v.  Blanchi, 
136  Cal.  612,  69  Paa  416. 

(a)  He  refers  to  a  receipt  signed  by  the  de- 
fendant, concerning  which  he  says:  "The  re- 
ceipt proves  that  the  sale  was  unconditional 
and  complete;  $2,000  remained  to  be  paid, 
and  this  was  never  tendered  to  Mr.  Mclnnes." 
This  receipt  is  as  follows,  viz.:  "August  24, 
1903.  Received  from  George  L.  Talt  nine 
hundred  and  00-100  dollars.  In  payment  on  sale 
of  Los  Gatos  Hotel  and  contents.  J.  S.  Mc- 
lnnes." There  Is  nothing  upon  the  face  of  the 
receipt  from  which  It  can  be  ascertained  that 
$2,000  remained  to  be  paid;  and.  Instead  of 
"proving"  that  the  sale  was  complete  and  un- 
conditional. It  merely  shows  that  the  defend- 
ant received  $900  from  the  plaintiff  as  a  pay- 
ment on  the  same.  Tbe  terms  of  the  sale  are 
not  given  therein;  and,  if,  as  found  by  tbecourt 
tbe  parties  entered  into  no  agreement  fora  sale, 
but  made  only  an  attempt  at  an  agreement, 
tbe  plaintiff  Is  entitled  to  a  return  of  the 
money  paid  by  him. 

(b)  The  court  found  that  the  defendant 
never  tendered  to  the  plaintiff  the  necessary 
papers  for  the  consummation  of  any  sale  of  tbe 
property,  and  did  not  tender  to  the  plaintifr 
a  bill  of  sale  of  said  property,  or  a  lease  by 
the  owner  of  the  hotel  to  the  plaintiff.  Upon 
this  finding  tbe  specification  In  tbe  bill  of  ex- 
ceptions is  as  follows:  "There  is  no  evidence 
that  the  defendant  did  not  tender  to  the 
plaintiff  a  bill  of  sale  of  said  property,  and  a 
lease  by  the  owner  of  said  hotel  to  said  plain- 
tiff." The  tender  of  this  lease  was  a  condi- 
tion precedent  to  be  performed  by  the  defend- 
ant In  order  to  establish  his  right  to  tbe  $2,- 
000  claimed  in  his  cross-complaint;  and  it 
was  incumbent  on  him  to  show  affirmatively 
that  it  bad  been  tendered.  In  support  of  bis 
specification  of  error  the  appellant  says  in  his 
brief:  "The  appellant  tendered  the  necessary 
papers  of  transfer  at  Dr.  Talt's  house,  and 
falling  to  see  the  doctor  personally  put  tbe 
papers  In  a  bank  at  Los  Gatos  and  notified 
Dr.  Talt  thereof."  Assuming  that  this  is  a  full 
and  correct  statement  of  all  the  evidence  In 
the  record  which  tends  to  show  that  any  ten- 
der was  made^  It  is  in  Itself  an  admission  that 
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the  defendant  did  not  tender  the  necessary 
papers  of  transfer  to  the  plaintiff.  We  Imve 
not  been  cited  to  any  provision  of  law  by 
which  the  defendant  was  authorized  to  malce 
such  deposit  of  the  papers,  merely  because  he 
failed  to  see  the  plaintiff  personally,  or  that 
a  deposit  of  the  papers  in  a  bank  and  notice 
thereof  to  the  plaintiff  was  equivalent  to  a 
tender  of  them  to  the  plaintiff. 
The  judgment  is  affirmed. 

We  concur:    HALL,  J.;  COOPER,  J. 


<3  Cal.  App.  16S) 

MERRITT    T.    TRINITY    COUNTY. 

(Court  of  Appeal,  Third  District,  California. 
Feb.   24,   1906.) 

EviDBNCK— Judicial  Notice— BotrRDABiES  of 

Counties. 

Under  Pol.  Code,  §§  3918,  3919,  defining 
the  boundary  line  between  Trinity  county  and 
Mendocino  county,  it  was  the  duty  of  the  court, 
in  an  action  aeninst  one  of  the  connties  to  re- 
cover taxes  paid  to  it  on  the  ground  that  the 
land  taxed  was  in  the  other  county,  to  take 
jndicial  notice  as  to  which  county  the  •  land 
was  in. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  g§  31-33.] 

Appeal-  from  Superior  Court,  Trinity  Coun- 
ty; A.  I.  MeSorley,  Judge. 

Action  by  George  N.  Merrltt  against  the 
County  of  Trinity.  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

Hudson  Grant,  for  appellant  H.  R.  Given 
and  D.  J.  Hall,  for  respondent. 

BUCKLES,  J.  This  is  an  action  to  recover 
taxes  which  the  plaintiff  claims  were  Illegal- 
ly assessed  and  collected  In  Trinity  county, 
the  lands,  on  which  the  said  taxes  were  lev- 
led  and  collected,  as  plaintiff  claims,  are  not 
located  within  the  boundary  lines  of  Trinity 
county.  The  answer  denies,  and  also  alleges, 
that  the  said  taxes  were  properly  due  to  the 
county  of  Trinity.  The  taxes  were  paid  un- 
der written  protest,  and  all  allegations  of 
the  complaint  were  admitted,  except  as  to 
the  land  not  being  in  Trinity  county.  At 
the  trial  the  plaintiff  offered  no  evidence 
tending  to  show  that  the  land  taxed  was  not 
In  Trinity  county,  but  moved  the  court  to  take 
Judicial  notice  of  the  location  of  said  lands 
and  to  determine  of  Its  judicial  knowledge 
and  without  evidence  offered  by  plaintiff  tiiat 
the  said  lands  were  not  In  Trinity  county.  The 
plaintiff  then  rested  his  case,  whereupon  the 
defendant  moved  for  a  nonsuit,  which  the  court 
granted  (without  prejudice)  and  refused  to 
determine  the  location  of  the  said  lands  of 
Its  judicial  knowledge.  The  appeal  Is  from 
the  judgment  of  nonsuit 

The  bill  of  exceptions  sets  forth;  "That 
the  court  refused  to  determine  the  location  of 
said  lands,  of  its  judicial  knowledge  and 
without  evidence  Introduced  by  plaintiff,  for 
the  reason  that  It  appeared  to  the  court  from 
the  records  on  file  In  the  county  clerk,  audi- 


tor, and  recorder's  office  of  Trinity  county, 
California  (none  of  which  records  or  files 
were  Introduced  In  evidence),  and  by  the  ad- 
mission of  counsel  that  the  lands  described 
in  plaintiff's  complaint,  as  amended,  are  sit- 
uated between  two  surveyed  lines,  each  of 
said  lines  purporting  to  be  the  true  boundary 
line  between  Trinity  and  Mendocino  counties, 
the  plaintiff  claiming  that  the  most  norther- 
ly of  said  two  surveyed  lines  (made  In  1891) 
Is  the  true  boundary  Ihie  between  said  coun- 
ties of  Trinity  and  Mendocino,  and  the  de- 
fendant claiming  that  the  most  southerly  of 
the  two  surveys,  the  one  made  In  1872,  Is  the 
true  boundary  line  between  said  counties." 
The  land  is  described  In  the  compjaint  as 
sections  and  parts  of  sections  and  as  all  be- 
ing in  township  5  S.,  range  6  and  7  E.,  Hum- 
boldt meridian,  according  to  government 
survey.  Trinity  county  lies  directly  north 
of  Mendocino  county,  and'  section  3918,  Pol. 
Code,  defines  the  boundaries  of  Mendocino 
county  making  the  fortieth  parallel  north 
latitude  the  northern  boundary,  while  section 
3019,  Pol.  Code,  makes  the  same  line  the 
southern  boundary  line  of  Trinity  county. 
The  only  question  In  the  appeal  is ;  Did  the 
court  err  I9  refusing  to  determine  by  that 
class  of  evidence  known  as  "judicial  knowl- 
edge," the  county  in  which  the  said  land  Is 
located? 

Under  the  authority  of  Rogers  v.  Cady,  104 
Cal.  288,  38  Pac.  81,  43  Am.  St  Rep.  100,  we 
are  compelled  to  hold  that  the  question  of 
the  situs  of  the  land  as  to  the  county  In 
which  It  is  located.  Is  one  of  which  the  trial 
court  must  take  judicial  notice,  and  the  re- 
fusal thereof  was  reversible  error.  The 
boundary  line  between  Trinity  and  Men- 
docino counties  is  fixed  by  law.  Sections 
3918,  3919,  Pol.  Code,  or  the  survey  made, 
under  the  provisions  of  Pol.  Code,  S§  3SG9, 
3872,  and  the  surveys  by  the  surveyor  g-neral 
are  public  and  official  acts  (under  direction 
and  sanction  of  law)  of  the  executive  depart- 
ment of  the  state  government ;  and  the  gov- 
ernment surveys  of  the  public  lands  are  the 
public  and  official  acts  of  the  executive  de- 
partment of  the  United  States  government 
and  are  both  matters  of  official  record.  And 
as  held  in  Rogers  v.  Cady,  supra :  "It  was 
therefore  a  matter  for  the  court  to  determine, 
either  from  the  personal  knowledge  of  the 
judge  or  from  an  examination  by  him  of 
those  records"  whether  the  said  land  was  in 
Trinity  county.  The  Supreme  Court  further 
said  In  that  case,  "for  the  purpose  of  Inform- 
ing Itself,  the  court  might  inquire  of  others, 
or  refer  to  books  or  documents,  or  any  other 
source  of  Information  which  It  might  deem 
authentic,  but  Its  action  in  this  respect  Is 
no  part  of  the  trial  of  issues  in  the  action." 

On  the  authority  of  Rogers  v.  Cady,  supra, 
the  judgment  is  reversed,  and  the  case  re- 
manded. . 

We  concur:  CHIPMAN,  P.  J. ;  MCLAUGH- 
LIN, J. 
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(3  Cal.  App.  162) 

PEOPIiB  T.  BLIS. 

(Conrt  of  Appeal,  Third  District,  Californta. 

Feb.  24,  1906.) 
Oriuinal  Law  —  Appeal  —  Bii.1.  of  Excep- 
tions —  Time  fob  Settlinq  —  Exteksioit 
-^Necessity  of  Notice  and  Affidavit. 
Under  Pen.  Code.  §§  1171,  1174,  as  amend- 
ed by  St.  1003,  p.  701,  c.  509,  requiring  notice 
In  writing  to  be  given  the  district  attorney  of 
the  intended  presentation  of  tlie  bill  of  excep- 
tions to  the  judge  at  least  two  days  before  such 
presentation,  and  declaring  that  the  time  spec- 
ified for  the  presentation  of  the  bill  of  excep- 
tions to  the  judge  may  be  extended  for  a  rea- 
sonable period  by  the  judge,  but  only  for 
good  cause,  and  upon  affidavit  showing  the 
necessity  therefor,  presented  upon  written  no- 
tice of  at  least  two  days,  the  judge  cannot, 
in  his  discretion,  extend  the  time  for  the  pre- 
sentation of  a  bill  of  exceptions  without  no- 
tice to  the  district  attorney,  or  any  affidavit 
showing  the  necessity  for  such  extension. 

Petition  for  a  writ  of  probibitlon  by  tbe 
people  of  tbe  state  of  California  against  Louis 
BUS  to  restrain  respondent  from  settling  a 
bill  of  exceptions.    Writ  Issued. 

R.  Benjamin,  Dlst  Atty.,  for  the  People. 
Bell,  Tork  &  Bell,  for  respondent 

CHIPMAN,  P.  J.  It  appears  that  defend- 
ant was,  on  the  4tb  day  of  August,  1905,  duly 
convicted  of  the  crime  of  obtaining  money 
by  false  pretenses.  Thereafter,  on  August  7, 
1905,  his  motion  for  a  new  trial  was  denied, 
and  judgment  of  conviction  was  thereupon 
rendered.  On  August  8tb  he  served  upon  the 
district  attorney,  and  filed  In  said  superior 
court,  notice  of  appeal.  Thereafter,  on  Au- 
gust ICtb,  the  judge  of  said  conrt  made  an 
order  extending  the  time  in  which  defendant 
might  prepare  and  present  his  bill  of  excep- 
tions, to  and  Including  August  20,  1905.  On 
August  28,  1905,  the  said  judge  made  and  en- 
tered an  order  further  extending  tbe  time  to 
and  Including  September  6,  1905.  It  appears, 
also,  that  neither  the  defendant  nor  his  at- 
torney served  any  notice  on  the  district  at- 
torney of  defendant's  intention  to  present  a 
bill  of  exceptions  for  settlement  nor  made, 
presented,  or  filed  any  affidavit  of  any  Iciud 
whatever  with  the  judge  of  said  court  or  with 
the  district  attorney  showing  any  necessity 
or  reason  for  any  extension  of  time  within 
which  to  present  or  file  said  bill  of  exceptions, 
nor  was  any  notice  given  to  the  district  at- 
torney by  the  defendant  or  by  his  attorney  of 
any  intention  to  apply  for  an  order  extend- 
ing the  time  within  which  to  present  and  file 
a  bill  of  exceptions,  nor  was  tbe  district  at- 
torney given  any  opportunity  to  oppose,  by 
afiidavit  or  otherwise,  such  extension  of  time 
as  grantetl  by  the  said  court  On  Septem- 
ber 6,  1905,  the  defendant  In  the  action,  pre- 
sented and  filed  his  proposed  bill  of  excep- 
tions with  the  clerk,  but  at  no  time  prior 
thereto  had  tbe  district  attorney  notice  of 
such  Intended  presentation  or  filing  with  the 
clerk  of  said  bill  of  exceptions.  Subsequent- 
ly, to  wit  on  September  22.  1905,  the  said  bill 
of  exceptions  was  presented  to  the  judge  of 


said  conrt  and  was  placed  upon  the  calendar, 
and,  thereafter,  the  settlement  thereof  was 
postponed  from  time  to  time  until  October  23, 
1905,  on  which  day  the  district  attorney  filed 
his  affidavit  objecting  to  the  settlement  of 
said  proposed  bill  of  exceptions.  In  which 
were  set  forth  the  facts  above  appearing.  On 
November  15,  1905,  the  said  court  made  an 
order  overruling  the  objections  made  to  the 
settlement  and  ordered  "that  the  settlement 
of  said  bill  of  exceptions  be  placed  on  tbe 
calendar  for  hearing  for  Monday,  November 
20,  1905."  Whereupon  this  proceeding  was 
brought  to  prohibit  the  court  from  settling 
the  said  bill.  It  being  alleged  tbat  the  court 
will  settle  the  same  unless  prohibited  from  so 
doing  by  this  court 

The  defendant  made  no  counter  show- 
ing, by  affidavit  or  otherwise,  either  at 
the  hearing  of  the  objections  of  the  district 
attorney  on  November  15th  or  at  the  bear- 
ing of  this  petition;  and  at  no  time  dur- 
ing any  of  said  proceedings  did  defendant 
make  or  offer  any  excuse  for  his  failure  to 
present  his  bill  of  exceptions  for  settlement 
as  required  by  the  statute.  Prior  to  the 
filing  of  the  Information  against  the  .defend- 
ant, sections  1171  and  1174  of  the  Penal  Code 
were  amended  by  tbe  Legislature,  materially 
changing  the  practice  In  some  particulars  re- 
lating to  the  preparation  of  bills  of  excep- 
tions. St  1905,  p.  761,  c.  5G9.  Section  1171 
requires  notice  In  writing  to  be  given  the  dis- 
trict attorney  of  the  intended  presentation  of 
the  bin  to  the  judge,  "at  least  two  days  be- 
fore such  presentation  or  delivery."  "The 
judge  must  immediately  upon  tbe  draft  be- 
ing presented  or  delivered  to  him,  designate  a 
time  for  the  settlement  of  tbe  bill,  and.  if 
the  parties 'are  not  present,  require  the  clerk 
to  notify  them  in  writing  of  such  date.  The 
time  so  fixed  must  not  be  changed  for  Incon- 
venience to  a  party,  except  upon  good  cause 
shown  by  affidavit  of  necessity  therefor." 
Section  1174  provides  that  "the  time  specified 
in  this  section  and  section  1171  within  which 
the  draft  of  a  bill  of  exceptions  must  be  pre- 
sented to  tbe  judge  or  delivered  to  the  clerk, 
may  be  extended  for  a  reasonable  period  by 
the  trial  judge.  or»  in  his  absence  from  the 
county  or  inability  to  act  by  a  justice  of  the 
Supreme  Court,  but  only  for  good  cause  and 
upon  affidavit  showing  the  necessity  therefor, 
presented  upon  written  notice  of  at  least  two 
days  to  the  adverse  party,  who  shall  have 
the  right  to  file  counter  affidavits.  In  no 
case  can  tbe  time  be  extended  by  stipulation 
of  the  parties."  These  provisions  are  not 
found  in  the  former  statute.  See  Code  com- 
missioner's note  in  supplement  to  the  Codes, 
p.  353,  as  to  the  object  of  the  amendments. 
It  is  not  pretended  that  the  statute  was  com- 
plied with  In  tills  case. 

It  was  held  In  an  early  case.  People  v. 
Woppner,  14  Cal.  437  (followed  In  People  t. 
Lee,  Id.  510;  People  y.  Sprague,  53  Cal.  422; 
Brown  v.  Prewett,  94  Cal.  502,  29  Pac.  95L 
and  perhaps  others),  "tbat  tbe  statute  direct- 
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Ing  the  statement  or  bill  of  exceptions  to  be 
settled  witbin '  10  days,  and  signed  by  tbe 
Judge,  in  a  criminal  case,  was  directory 
merely."  In  Brown  v.  Prewett  it  was  con- 
ceded "tbat  tbe  jadge  of  tbe  superior  court 
has  tbe  power  to  settle  a  bill  of  exceptions 
In  a  criminal  case  presented  after  tbe  10 
days  prescribed  by  tbe  statute,  and  after  such 
additional  time  as  may  have  been  granted  by 
him,  or  by  a  Justice  of  this  court,  and  even 
in  a  case  like  this,  where  It  is  presented  long 
after  the  lapse  of  the  statutory  time,  and  no 
effort  bas  been  made  to  procure  an  exten- 
sion." It  was  also  held  tbat  it  is  tbe  duty 
of  tbe  Judge  to  settle  tbe  bill  so  presented. 
"If  the  failure  to  comply  with  the  statute  is 
shown  to  have  been  unavoidable  or  excus- 
able." The  court  said,  however,  that  tbe 
"rule,  though  directory,  was  intended  to  be 
enforced  in  proper  cases,  and  It  Is  tbe  duty 
of  the  court  to  uphold  It  It  was  meant  to 
avoid  unnecessary  .delays  and  to  enable  the 
Judges  to  settle  bills  of  exceptions  while  tbe 
facts  are  fresh  In  tbeir  memory."  It  was 
also  said  tbat  the  rule  Is  luconsistent  with 
the  notion  "tbat  a  defendant  In  a  criminal 
action,  after  appealing  and  giving  bail  pend- 
ing the  appeal,  can  take  bis  own  time  in 
bringing  the  appeal  to  a  hearing."  The  court 
said.  If  not  presented  within  the  statutory 
time,  "the  bill  may  still  be  settled  If  the  court. 
In  the  exercise  of  its  discretion,  finds  that  the 
delay  Is  excused.  But  If  the  delay  Is  not  ex- 
cused, the  court  not  only  may,  but  ought  to, 
denv  the  application. 

The  statute  now  Is  much  more  explicit 
than  when  these  cases  were  decided,  and 
Introduces  some  additional  and  material  re- 
quirements. It  now  provides  that  tbe  time 
can  be  extended  "only  for  good  cause  and 
upon  affidavit  showing  tbe  necessity  there- 
for, presented  upon  written  notice  of  at  least 
two  days  to  the  adverse  party,  who  shall 
have  the  right  to  file  counter  affidavits." 
Tbe  code  comroif:sloner,  in  bis  note,  says: 
"Tbe  design  of  the  amendment  to  these  sec- 
tions is  to  bring  about,  as  far  as  possible, 
an  avoidance  of  tbe  delay  now  so  common 
In  getting  criminal  cases  to  a  hearing  In 
tbe  Supreme  Court,  and  to  require  bills  of 
exceptions  in  criminal  cases  to  be  settled 
as  expeditiously  as  is  compatible  with  the 
circumstances  of  the  case."  Even  under  the 
former  statute,  and  In  the  cases  first  an- 
nouncing the  rule  In  criminal  cases  (People 
y.  Wopper  and  People  v.  Lee,  supra).  It  was 
Bald :  "But  though  the  statute  is  only  direct- 
ory to  the  Judge,  it  Is  not  on  that  account 
to  be  the  less  observed  by  bim,"  and  It  was 
held  that  the  defendant  must  show  good  and 
sufficient  excuse  for  his  failure  to  prepare 
bis  bill.  Said  the  court:  "When  such  ex- 
cuse Is  shown,  the  Judge  should  settle  the 
bill;  otherwise  not."  In  the  case  of  People 
▼.  Spragne,  supra,  the  trial  Judge  refused 
to  settle  tbe  bill  for  the  reason,  among  others, 
tbat  tbe  defendant  bad  not  served  the  stat- 
ntocy  notice  on  the  district  attorney.    Tbe 


Supreme  Court,  on  appeal,  affirmed  tbe  order. 
The  court  said:  "When  it  is  Intended  to 
apply  for  the  settlement  of  the  bill  of  ex- 
ceptions after  the  expiration  of  tbe  statutory 
period,  the  two  days'  notice  should  be  given 
to  the  district  attorney:  First,  because  sec- 
tion 1171  of  the  Penal  Code  requires  such 
notice,  whenever  a  bill  of  exceptions  shall 
be  presented  or  filed:  and,  second,  because 
that  ofticer  should  have  an  opportunity  not 
only  to  prepare  amendments  to  tbe  draft-bill, 
but  also  to  contradict  the  statements  In  tbe 
affidavits  on  which  tbe  application  is  baFed, 
or  otherwise  to  prove  tbat  unnecessary  delay 
bas  occurred." 

It  was  objected,  to  the  first  extension  of 
time  given  by  the  court— first,  that  the  time 
in  which  the  bill  must  be  presented  to  the 
Judge  can  be  extended  only  for  good  cause 
and  uix>n  affidavit  showing  the  necessity 
therefor;  and,  second,  tbat  there  must  be 
written  notice  of  at  least  two  days  given  to 
tbe  adverse  party  wben  an  extension  of  time 
is  sought,  and  in  no  case  can  the  time  be 
extended  by  stipulation.  To  the  second  ex- 
tension the  same  objections  are  made  as  to 
tbe  first  extension  above  mentioned,  and  fur- 
ther, tbat  tbe  time  given  in  the  first  exten- 
sion had  expired  and  the  court  lost  Jurisdic- 
tion to  make  any  further  order  extending 
tbe  time.  The  ca*  of  Brown  v.  Prewett, 
supra,  seems  to  hold  tbat  under  the  former 
statute  Jurisdiction  Is  not  lost  to  settle  a 
bill  or  to  extend  tbe  time  withtai  which  to 
settle  it,  although  the  statutory  period  has 
expired  before  the  bill  Is  presented  or  an 
extension  of  time  bas  been  asked.  The  ques- 
tion was  there  treated  as  one  of  discretion, 
and  Its  abuse  or  nonabuse,  rather  than  one 
of  power.  The  present  statute  Introduces  ad- 
ditional requirements  which  we  cannot  hold 
to  be  merely  directory.  The  Judge  may  ex- 
tend the  time  "for  a  reasonable  period,"  but 
fhe  statute  expressly  provides  that  he  may 
do  this  "only  for  good  cause  and  upon  affi- 
davit showing  the  necessity  therefor,"  on 
notice  to  the  district  attorney,  "who  shall 
have  tbe  right  to  file  counter  affidavits." 
And  the  right  of  the  parties  to  stipulate  for 
further  time  is  expressly  taken  away.  If 
tbe  Judge  can,  in  the  ex  parte  manner  here 
shown,  grant  extensions  of  time  without  re- 
quiring the  defendant  to  conform  in  any 
particular  to  the  provisions  of  the  statute, 
we  might  as  well  have  no  statute ;  the  whole 
subject  would  be  at  large  and  the  procedure 
absolutely  nullified.  The  statute  ie  a  rea- 
sonable one  and  Imposes  no  hardship  and  its 
constitutionality  Is  not  questioned.  In  hold- 
ing that  the  time  within  which  the  bill  must 
be  presented  was  directory,  the  court  here- 
tofore gave,  for  the  benefit  of  tbe  defendant 
In  a  criminal  case,  a  different  interpretation 
to  the  then  statute  from  that  given  to  like 
provisions  in  tbe  Civil  Procedure.  But  we 
do  not  think  the  reasons  expressed  for  tbe 
departure  In  tbe  particular  in  the  early  cases 
mentioned  can  be  so  applied  as  to  Justify 
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the  utter  disregard  of  all  the  present  exist- 
ing legislative  directions.  To  do  «o  would 
•  be  equivalent  to  the  court's  substituting  Its 
own  procedure  for  that  prescribed  by  statute. 
This  would  be  far  beyond  the  rightful  ex- 
ercise of  power  by  the  court  whose  function 
It  is  to  Interpret  and  enforce  the  law,  not 
to  enact  it  or  annul  It. 

We  think  It  was  clearly  the  duty  of  the 
court  to  have  refused  to  settle  the  bill  or 
fix  a  definite  time  when  it  would  do  so.  Had 
the  court  refused,  it  is  certain  the  defendant 
could  not,  under  the  facts  shown,  have  com- 
pelled it  by  mandamus.  To  have  obtained 
the  benefit  of  such'  writ  he  would  have  been 
required  to  show  compliance  with  the  stat- 
ute or  have  shown  good  cause  for  not  having 
done  so,  thus  having  brought  the  case  within 
the  Jurisdiction  of  the  court  to  exercise  the 
power  given  it  by  the  statute.  We  can  con- 
ceive of  no  circumstances  under  which  the 
defendant  would  not  at  least  be  able  to  show 
why  he  should  be  excused  for  failure  to  com- 
ply with  the  statute.  If  he  fails  to  do  this 
much,  he  fails  to  give  the  court  Jurisdiction 
to  extend  bis  time.  It  was  admitted  by  de- 
fendant's counsel  at  the  argument  that  the 
procedure  laid  down  In  the  statute  "is  ab- 
solutely necessary  to  be  taken  by  defendant 
to  give  him  an  absolute  right  to  have  the  bill 
settled."  But  It  Is  claimed  that  it  was  never- 
theless within  the  discretion  of  the  court, 
"after  hearing  the  whole  matter,  to  make  the 
order  setting  down  the  bill  for  settlement 
and  giving  the  district  attorney  time  In  which 
to  file  his  amendments  to  the  bill";  that 
the  people  had  the  right  of  appeal  under 
subdivision  6,  $  1238,  of  the  Penal  Code,  and 
therefore  prohibition  will  not  lie.  We  can- 
not concur  in  this  view  of  sections  1171  and 
1174,  and  must  hold  that  when  a  defendant, 
in  a  criminal  action,  seeks  to  obtain  an  ex- 
tension of  time  within  which  to  have  his 
bill  of  exceptions  settled,  he  must  proceed 
suDstantlally  as  directed  by  the  statute. 
Doing  this  the  Judge  is  then  clothed  with 
discretion  and  his  action  would  be  disturbed 
only  where  its  abuse  Is  made  to  appear. 
Brown  v.  Prcwett,  supra. 

Let  the  peremptory  writ  of  prohibition 
issue. 

We  concur:  BUCKLES,  J.;  MCLAUGH- 
LIN, J. 

(3  Cal.  App.  151) 

HARRIS  V.  MORRIS  et  al. 

(Court  of  Appeal,  Tliird  District,   California. 

Feb.  24,  1906.) 

Process— Service  by  Publication— Proof. 

Where  an  order  for  publiontion  of  sum- 
mons required  a  mailing  of  copies  to  eacli  of 
the  defendants,  an  aindavit  setting  forth  that 
"a  copy  of  said  summons  attached  to  a  copy 
of  the  complaint,  directed  to"  numerous  defend- 
ants, was  deposited  in  the  post  office,  does 
not  show  complete  service  on  any  of  the  de- 
fendants, mailing  being  as  much  a  part  of  the 
service  as  publication ;  and  there  was  no  abuse 
of  the  court's  discretion  in  setting  aside  a 
default  based  thereon. 


Appeal  from  Superior  Court,  Fresno  Coun- 
ty; Geo.  B.  Church,  Judge. 

Action  by  Ike  Harris  against  Walter  B. 
Morris  and  others.  From  an  order  setting 
aside  default  of  defendants,  and  from  an 
order  setting  aside  a  Judgment  entered  in  fa- 
vor of  plaintiff,  plaintiff  appeals.    Affirmed. 

A.  M.  Drew,  for  appellant  George  Cos- 
grove,  for  respondents. 

BUCKLES,  J.  This  is  an  appeal  from  an 
order  setting  aside  default  of  defendants  and 
from  the  order  setting  aside  the  Judgment 
entered  In  favor  of  plaintiff  and  against  de- 
fendants on  May  14,  1904.  The  suit  was  to 
quiet  title  to  certain  lots  In  the  city  of  Fres- 
no and  service  of  summons  was  by  publica- 
tion and  mailing.  The  Judgment  by  default 
was  rendered  May  14,  1904,  and  on  May  25. 
1004,  the  motion  to  set  aside  the  default  and 
Judgment  was  served  on  plaintiff's  attor- 
ney and  the  same  was  heard  exclusively  on 
aflldavlts  on  June  9,  1904,  and  the  motion 
granted  upon  condition  that  defendants  pay 
to  plaintiff  the  sum  of  $20  within  20  days 
from  date.  The '  defendants  were  permitted 
to  and  did  file  an  answer  on  June  0,  1904. 
Payment  of  the  $20  was  tendered  and  refus- 
ed. As  said  by  the  Supreme  Court  in  Bailey 
V.  Taaffe,  29  Cal.  423,  Setting  aside  a  default 
rests  very  much  In  the  discretion  of  the  court 
below  and  will  not  be  disturbed  unless  the 
appellate  court  Is  satisfied  that  the  order  Is 
so  plainly  erroneous  as  to  amount  to  an 
abuse  of  discretion,  and  this  discretion  must 
be  an  Impartial  one  guided  and  controlled  In 
Its  exercise  by  fixed  legal  principles.  It  Is 
to  be  exercised  in  conformity  with  the  spirit 
of  the  law,  and  In  a  manner  to  subserve  and 
not  to  Impede  or  defeat  the  endsof  substantial 
Justice.  These  rules  have  been  followed  by 
our  Supreme  Court .  ever  since.  Measured 
then  by  these  general  rules,  should  the  default 
have  been  set  aside  and  the  Judgment  va- 
cated? 

The  motion  was  made  and  heard  upon  the 
following  grounds:  (1)  insufficient  service 
of  summons;  (2)  that  the  default  of  defend- 
ants was  Improvldently  entered  and  that  no 
sufficient  affidavit  for  an  order  of  service  of 
summons  by  publication  has  been  made;  (3) 
that  no  sufficient  return  of  service  is  on  file ; 
and,  (4)  the  further  grounds  of  inadvertance, 
mistake,  surprise  and  excusable  neglect. 
Taking  these  up  In  their  order : 

The  summons  was  published  In  compli- 
ance with  an  order  made  for  that  purpose, 
which  order  was  founded  upon  the  affidavit 
of  A/  M.  Drew,  the  attorney  of  plaintiff.  As 
no  errors  are  pointed  out  in  either  the  af- 
fidavit for  publication  of  summons,  or  the 
order  of  the  court  made  thereon,  they  are 
held  to  have  been  sufficient  The  summons 
was  published  In  the  Fresno  Morning  Repub- 
lican, and  the  affidavit  of  publication  of  said 
summons  was  made  by  J.  T.  Holden,  the  prin- 
cipal clerk  of  said  newspaper,  setting  forth. 


Digitized  by 


Google 


CaL) 


MoRAE  V.  BLAKELET., 


679 


apparently,  all  the  law  required,  tor  the  pe- 
riod of  60  days  In  every  Issue  of  said  paper 
during  that  period.  No  error  in  affidavit 
for  publication,  order  for  publication  of  sum- 
mons, or  the  publication  itself  has  been  point- 
ed out  to  us,  and  we  have  discovered  none. 
The  affidavit  made  to  procure  publication  of 
summons  set  forth  that  the  "defendants  reside 
out  of  the  state  of  California  and  cannot, 
after  due  diligence,  be  found  therein"  and 
their  last  known  place  of  residence  was  the 
dty  of  Los  Angeles,  and  the  order  issued  on 
said  affidavit  "directed  that  a  copy  of  the 
summons  and  complaint  in  this  suit  be  forth- 
with deposited  in  the  United  States  Post 
Office  at  the  city  of  BYesno,  county  of  BYes- 
no,  state  of  California,  post-paid,  directed 
to  the  said  defendants  and  to  each  of  them 
at  their  said  last  known  place  of  residence, 
to  wit,  the  city  of  Los  Angeles,  state  of  Cal- 
ifornia." The  affidavit  of  A.  M.  Drew,  the 
attorney  for  plaintiff,  shows:  "lliat  forth- 
with, to  wit,  on  the  17th  day  of  February, 
1904,  and  in  pursuance  of  the  said  order  of 
court  he  deposited  In  the  United  States 
Poet  Office  at  the  city  of  Fresno  a  copy 
of  sold  summons  attached  to  a  copy  of 
the  complaint,  directed  to  Walter  B.  Mor- 
ris, Ethel  Morris,  Anna  D.  Morris,  and 
Lewis  S.  Morris,  the  said  defendants,  at 
Los  Angeles,  county  of  Los  Angeles,  state  of 
California,  the  last  known  place  of  residence 
as  aforesaid,  and  paid  the  postage  thereon  In 
advance."  There  Is  much  doubt  as  to  wheth- 
er this  evidence  shows  a  compliance  with  the 
order.  The  order  required  a  mailing  of 
copies  to  each  of  the  defendants,  and  the 
proof  of  mailing  does  not  affirmatively  show 
that  a  copy  was  mailed  to  each.  The  lan- 
guage is:  "A  copy  of  said  summons  and  a 
copy  of  the  complaint."  Does  It  clearly,  or 
at  all,  appear  from  the  affidavit  that  one 
copy  of  the  summons  and  one  copy  of  the 
complaint  was  mailed  to  each  of  the  defend- 
ants? The  service  was  not  complete  unless 
a  copy  of  the  summons  and  complaint  was 
deposited  In  the  post  office  for  each  defendant 
and  directed  to  each.  The  mailing  Is  as 
much  a  part  of  the  service  as  the  publica- 
tion. For  this  reason,  and  a  failure  of  the 
return  to  show  proper  service  by  mall,  the 
service  was  not  complete  on  iny  of  the  de- 
fendants. Scbart  v.  Schart,  116  Cal.  93.  47 
Pac.  927.  In  Cohn  v.  Kember,  47  Cal.  144,  It 
is  declared  that:  "In  proceedings  against 
an  absent  defendant  upon  mere  constructive 
service,  the  conditions  of  the  statute  must 
be  strictly  pursued  or  the  Judgment  cannot 
be  supported  upon  appeal."  Also  Rlcketson 
V.  Richardson,  26  Cal.  149. 

As  we  have  seen,  the  matter  of  setting 
aside  a  default  Is  very  largely  In  the  discre- 
tion of  the  court.  If  true,  as  it  clearly  ap- 
pears here,  that  the  constructive  service  at- 
tempted was  not  complete,  then  the  trial 
court  never  acquired  jurisdiction  of  the  de- 
fendants, and  the  setting  aside  of  the  default 


was  not  only  the  exercise  of  legal  discretion 
In  a  sound  way,  but  it  was  the  duty  of  the 
court,  upon  the  fact  appearing  that  the  de- 
fendants had  not  been  served  either  person- 
ally or  constructively,  to  set  aside  the  default 
Appellant  sets  forth  in  his  brief  many  ver^ 
sound  reasons  why  the  default  should  not  be 
set  aside,  and  which  might  lead  us  to  different 
conclusions  than  the-  one  we  have  reached 
did  the  record  show  the  service  by  publica- 
tion to  have  been  complete.  But,  as  the  con- 
clusion reached  upon  this  one  point  compels 
us  to  affirm  the  order  setting  aside  the  de- 
fault and  Judgment,  we  see  no  reason  for 
pursuing  the  matter  farther,  or  announcing 
any  opinion  upon  other  points  and  the  points 
made  by  appellant  as  to  want  of  diligence 
on  the  part  of  defendants,  their  mistake,  sur- 
prise, or  defense  without  merits. 

The  order  setting  aside  the  default  and 
Judgment  ig  affirmed. 


We  concur: 
LIN,  J. 


CHIPMAN,  P.  J.;  McLAUGH- 


(3  Cat.  App.  171) 
McRAE  V.  BLAKBLEY. 

(Court  of   Appeal,  Third   District,   California. 
Feb.  24,  1900.) 

1.  Trespass  —  Wronoful  Construction  of 
DiTcn— Action  fob  Damages— Evioencb>— 
Sufficiency. 

In  an  action  for  dnmapres  for  constructing 
a  ditch  across  plaintiff's  land  and  for  an  in- 
junction restrainiuK  the  maintenance  o(  the 
ditcli,  evidence  merely  that  plaintiff  owned 
the  land,  and  that  defendant  constrncted  the 
ditch  justified  a  finding  that  plaintiff  was  in 
possession,  and  that  defendant  constructed 
the  ditch  witbont  right,  and  against  the  wish 
of  plaintiff,  and  that  plaintiff  was  damaged. 

2.  Same. 

In  an  action  for  damages  for  the  con- 
struction of  a  ditch  across  plaintiff's  land,  and 
for  an  injunction  to  restram  the  maintenance 
of  the  ditch,  evidence  that  plaintiff  bad  title 
to  the  land,  and  that  defendant  had  constructed 
the  ditch  from  110  to  122  feet  wide  and  4  to 
5  feet  deep,  was  snfilpient  to  justify  findinfrs 
that  defendant  intended  to  maintain  the  ditch 
and  run  water  through  It,  and  that  plaintiff 
would  suffer  damage  from  the  continuance  of 
the  ditch. 

3.  Injunction— Continued  Trespass— Main- 
tenance OF  Ditch— Relief. 

Where  defendant  wrongfully  constructed 
a  ditch  from  110  to  122  feet  wide  across  plain- 
.tiff's  land,  plaintiff  was  entitled  to  an  injunc- 
tion compelling  defendant  to  fill  up  the  ditch. 

(Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Injunction,  §  101.] 

4.  Trespass— Complaint— Sufficiency. 

In  an  action  for  damages  for  constructing 
a  ditch  across  plaintiff's  lands  and  to  enjoin 
the  maintenance  of  the  same  a  complaint  al- 
legiuK  that  plaintiff  owned  the  land,  and  that 
defendant  without  right  dug  the  ditch,  was 
sufficient  without  any  allegation  that  defend- 
ant's entry  and  acts  on  the  land  were  "wrong- 
ful and  unlawful." 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent.  Dig.  Trespass,  $  83.] 

Appeal  from  Superior  Court,  Kings  County; 
M.  L.  Short,  Judge. 
Action  by  P.  McRae  against  Frank  Blake- 
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ley.    From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Charles  J.  Lamberson  and  H.  P.  Brown, 
for  appellant  Hannab  &  Miller,  for  re- 
spondent. 

BUCKLES,  J.  This  action  was  brought  to 
recover  damages  against  the  defendants  for 
constructing  a  ditch  across  certain  lands  be- 
longing to  plaintiff  and  to  secure  a  perpetual 
injunction  restraining  defendant  from  main- 
taining, using,  enlarging,  or  turning  Into, 
running,  carrying  or  conducting  water  through 
said  ditch  and  also  for  general  relief.  The 
answer  denied  all  the  allegations  of  the  com- 
plaint and  set  up  leave  of  plaintiff  to  con- 
struct said  ditch.  At  the  trial  the  plaintiff 
called  a  civil  engineer  by  whom  he  proved  the 
existence  of  a  ditch  on  plaintiff's  land  and  Its 
dimensions  and  that  it  was  from  110  to  122 
feet  wide  and  from  four  to  fiv«  feet  deep. 
Defendant  then  admitted  that  he,  Frank  Blake- 
ley,  built  the  ditch  across  plaintlCTs  land  and 
admitted  that  plaintiff  was  the  owner  of  the 
land  across  which  the  said  ditch  was  made. 
This  was  all  the  testimony  and  both  parties 
rested.  Judgment  was  for  plaintiff  that  de- 
fendant fill  up  said  ditch  and  a  mandatory 
Injunction  granted.  The  appeal  Is  from  the 
Judgment 

The  question  to  be  determined  Is:  Does 
the  evidence  Justify  the  findings?  The  com- 
plaint alleges  that  the  defendant  "without 
any  right  or  claim  of  right,'  willfully,  wrong- 
fully, and  unlawfully  and  against  the  will 
and  wish  of  plaintiff,  and  with  force  and 
arms  and  during  plaintiff's  absence  from  the 
premises  broke,  and  entered  the  said  lands  of 
plaintiff  and  trod  down  and  destroyed  the 
crops  growing  thoreon,  and  dug  up  and  exca- 
vated, and  removed  the  soil  and  earth  there- 
from, and  dug  a  deep  ditch  or  canal  through 
and  across  said  lands  •  •  •  to  the  plain- 
tiff's damage  •  •  •"  This  the  answer 
specifically  denies  and  by  the  fifth  paragraph 
alleges  that  a  certain  canal  or  ditch  was 
made  across  the  said  lands  of  plaintiff  with 
the  consent  of  the  plaintiff,  and  that  the  same 
Is  now,  and  has  been  of  great  value  to  plain- 
tiff, eta  The  court  found  in  the  language  of 
tlie  complaint  as  to  the  construction  of  the 
ditch  and  appellant  claims  that  the  evidence 
does  not  Justify  such  finding.  We  think  that 
the  ownership  of  the  land  and  the  construc- 
tion of  the  ditch  being  admitted  the  possession 
In  plaintiff  is  presumed,  as  is  also  the  entry 
of  defendant  without  right;  and  no  evidence 
on  the  question  of  damage  being  presented  by 
plaintiff,  the  plaintiff  established  a  prima  fade 
case  and  It  then  devolved  upon  defendant  to 
show  his  "leave  and  license"  to  do  the  things 
that  he  admitted  doing,  and  as  he  made  no  at- 
tempt to  do  so,  we  think  the  finding  correct 
and  supported  by  the  evidence.  Brownell  v. 
Fisher,  67  Cal.  150;  Lentz  V.  Victor,  17  Cal. 
272. 

The  third  finding  Is  also  objected  to  as  not 


being  supported  by  the  evidence.  This  find- 
ing is  that  defendant  has  ever  since  the  con- 
Btructlon  of  said  ditch  wron^ully  and  unlaw- 
fully and  without  claim  or  color  of  right  will- 
fully maintained  and  still  continues  to  so 
maintain  said  ditch  on  plaintiffs  lauds,  and  it 
is  his  purpose  and  Intention  and  he  threatens 
to,  unless  restrained,  continue  to  so  maintain 
the  same,  and  to  turn  into  and  carry  water 
through  the  same,  and  over  the  said  lands  to 
the  damage  and  Injury  of  said  lands,  and  that 
said  damage  will  be  continuous,  and  unless 
enjoined  and  prevented  will  ripen  into  a  right 
to  maintain  such  ditch.  Notwithstanding  de- 
fendant's allegation  In  his  answer  that  run- 
ning water  through  this  ditch  on  plain- 
tiff's land  is  a  benefit  to  said  land,  he 
offered  no  proof  of  the  fact  and  the 
plaintiff  having  alleged  the  damage  to  his 
land  by  reason  of  said  ditch,  and  the  run- 
ning of  water  through  the  same  over  his  land, 
and  the  proof  showing  the  ditch  having 
boen  put  there  by  defendant  without  claim 
or  color  of  right,  and  that  the  ditch  was 
still  there,  110  to  122  feet  wide  and  four 
or  five  feet  deep,  would  surely  have  a  tend- 
ency to  show  an  Injury  to  plalntiGTs  land  as 
well  as  the  defendant's  intention  to  maintain 
the  same  and  to  run  water  through  the  said 
ditch.  We  think  the  third  finding  fully  sup- 
ported by  the  evidence. 

The  fourth  and  fifth  findings,  that  the  ditcfa 
made  by  defendant  is  an  obstruction  to  the 
free  use  of  said  land,  and  the  plaintifTs  com- 
fortable  enjoyment  thereof,  and  that  the 
plaintiff  is  entitled  to  a  Judgment  restraining 
the  defendant  from  maintaining  or  In  any 
manner  using  said  ditch,  enlarging  the  same, 
or  running  water  through  the  same,  or  In  any 
manner  trespassing  on  plaintifTs  land,  and 
entitled  to  an  order  commanding  said  defend- 
ant to  fill  up  said  ditch  and  restore  the 
premises  to  their  former  condition,  are  fully 
supported  by  the  evidence,  admissions  and 
presumption  aforesaid.  To  say  that  a  ditch 
or  canal  of  the  dimensions  this  one  Is  shown 
to  be  constructed  across  the  lands  of  plaintiff 
by  another  without  any  right  whatever  to  do 
so,  under  an  allegation  by  the  plaintiff  of  in- 
Jury  to  his  lands,  does  not  furnish  at  least  a 
presumption  of  Injury  would  be  contrary  to 
common  knowledge  and  human  experience. 
This  injury  to  the  land  being  done  by  making 
the  ditch,  a  Judgment  of  the  court  enjoining 
the  use  thereof  or  any  further  maintenance  by 
defendant  would  not  correct  the  evil  or  abate 
th5  nuisance.  Nothing  short  of  filling  np  the 
ditch  and  restoring  the  premises  to  their 
condition  prior  to  the  trespass  by  the  defend- 
ant can  accomplish  It.  Gardner  t.  Stroever, 
89  Cal.  26,  2C  Pac.  618.  The  findings  are  all 
supported  by  the  evidence.  That  the  acts 
complained  of  were  done  willfully  and  wrong- 
fully appears  the  moment  it  is  shown  that 
they  were  done  by  a  trespasser,  one  without 
any  claim  or  color  of  right  The  plaintiff 
herein  alleged  ownership,  and  surely  this, 
coupled    with    an    allegation   of   possession 
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(tbough  unnecessary),  and  tbat  defendant, 
without  claim  or  color  of  right,  went  thereon 
and  committed  some  detrimental  act,  the 
complaint  wonld  be  sufficient  without  an  al- 
legation that  the  entry  and  the  act  complain- 
ed  of  were  "wrongful  and  unlawful"  No 
statement  of  fact  is  comprised  within  those 
words.  They  are  merely  a  statement  of  a 
conclusion  of  law  which  follow  by  reason  of 
the  existence  of  the  allegation  of  fact  Payne 
and  Dewey  v.  Treadwell,  16  Cal.  244;  P.  A. 
Hibn  Company  v.  Fleckner,  106  Cal.  95,  39 
Pac.  214. 
The  Judgment  is  affirmed. 

We  concur:    CHIPM AN,  P.  J. ;  MCLAUGH- 
LIN, J. 


CHITTENDEN  t.  BLAKELEY. 

(Conrt  of  Appeal,  Third   District,  California. 
Feb.  24.  1906.) 

Appeal  from  Superior  Court,  Kings  Coun- 
ty; M.  L.  Short,  Judge. 

Action  by  L.  S.  Chittenden  against  Frank 
Blnkeley.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Charles  J.  Lnmberson  and  H.  P.  Brown,  for 
appellant.    Hannah  &  Miller,  for  respondent. 

BUCKLES,  J.  This  Is  an  action  to  recover 
damages  from  the  defendant  for  constructing 
a  ditch  across  the  lands  of  defendant,  to  re- 
cover a  i)erpetual  injunction  restraining  de- 
fendant from  maintaining,  using,  enlarging 
or  turning  Into,  running,  carrying,  or  con- 
ducting water  through  said  ditch,  and  for 
general  relief  In  the  premises.  Judgment 
was  for  the  plaintiff,  without  damages,  but 
granting  the  Injunction  and  commanding  de- 
fendant to  All  up  said  ditch. 

This  Is  a  case  Involving  exactly  the  same 
questions  contained  in  the  case  of  P.  McRae 
▼.  Frank  Blakeley  (No.  165,  this  day  decided 
by  this  court)  SI  Pac.  670;  and  on  the  au- 
thority of  that  case  the  judgment  In  this  case 
Is  affirmed. 

We  concur:  OHIPMAN,  P.  J. ;  MCLAUGH- 
LIN, J. 

(3  Cal.  App.  145) 
HUGHES  BROS,  et  al.  v.  HOOVER  et  aL 

(Court  of  Appeal,  Second  District,  California. 
Feb.  23,  1900.) 

1.  Appeai/— Presentation  op  Questions  in 
Tbial  Court— Cross-Complaint. 

Where  a  cross-complaint  was  filed  in  an 
action  to  foreclose  a  mechanic's  lien,  and  a 
motion  to  strike  the  cross-complaint  wns  with- 
drawn, and  no  further  objection  made  to  it, 
but  iFsnes  were  rande  upon  it,  it  will  be  as- 
snmed  on  appeal  that  the  cross-complainant's 
claims  were  properly  before  the  court 
'2.  Mechanics'  Liens  —  Knfobceuent—Liiu- 
tations. 

Where,  on  default  of  n  bnilding  pontrn'-tnr.' 
the  owner,  in  accordance  with  the  express  terms 
of  the   contract   terminated   the   employment 


and  completed  the  work,  the  90  day's  limita- 
tion of  the  time  to  commence  actions  to  en- 
force mechanics'  liens,  prescribed  by  Code  Civ. 
Proc.  §  1190,  commeoced  to  run  aKainst  a 
person  who  furnished  materials  to  be  paid 
for  within  35  days  after  completion  of  the 
building,  at  tlie  end  of  35  days  from  tlie  own- 
er's completion  of  the  work,  and  not  from  the 
contractor's  abandonment  of  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Mechanics'  Liens,  §  403.] 

3.  Same— Extension    of  Cbeoit— Statutory 
Provisions. 

Code  Civ.  Proc.  §  1190,  providing  that 
no  mechanic's  lien  shiill  be  binding  on  the 
property  for  more  than  90  days,  unless  proceed- 
ings be  commenced  to  enforce  it  within  that 
time,  or  if  a  credit  be  given,  90  days  after 
its  expiration,  is  not  limited,  in  tlie  applica- 
tion of  the  proviso  relnting  to  credit,  to  liens 
based  on  direct  contract  with  the  owner,  and 
if  section  1201,  forbidding  the  owner  or  con- 
tractor to  impair  the  liens  of  others,  by  con- 
tract or  otherwise,  be  construed  as  invalidating 
contracts  between  the  owner  and  contractor 
for  credit  when  they  impair  other  liens,  still 
section  1190  would  apply  to  other  liens. 

4.  Same — Contract  fob  Payment  by  Instail- 

UGNTS. 

Under  Code  Civ.  Proc.  8  1190.  limiting  the 
enforcement  of  materialmen's  liens  to  90  days 
after  the  completion  of  the  work  or  after  the 
expiration  of  credit  extended,  where  a  mnterial- 
mnn  was  to  be  paid  in  installments  during  the 
progress  of  the  work,  the  last  payment  to 
be  made  35  days  after  completion  of 
the  building,  he  did  not  lose  his  lien  for  the 
first  installments  where  he  commenced  an  ac- 
tion to  enforce  the  lien  more  than  90  days 
after  the  completion  of  the  building,  hut  with- 
in 90  days  from  the  expiration  of  the  35-day 
period. 

5.  Same  —  Pebsonai,    Juugment    Against 
Owner. 

One  furnishing  materials  for  the  erec- 
tion of  a  building,  does  not,  by  notice  to  the 
owner  to  withltold  mone.v,  become  entitled  to 
a  personal  judgment  against  the  owner  for 
the  sum  due  him  in  excess  of  the  sum  due 
the  contractor.  • 

fBd.  Note. — For  esses  in  point,  see  vol.  84, 
Cent  Dig.  Mechanics'  Liens,  U  632-635.] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  N.  P.  Conrey,  Judge. 

Action  by  Hughes  Bros,  and  others  against 
G.  W.  Hoover  and  others.  From  the  judg- 
ment, and  from  an  order  denying  a  new 
trial,  plaintiff  E.  K.  Wood  Lumber  Company 
appeals.    Reversed. 

Flint  &  Barker  and  Barker  &  Bowen,  for 
appellant.  Hunsaker  &  Brltt  Borden  & 
Carbart,  Haas  &  Garrett  Charles  L.  Batcbel- 
ler,  J.  W.  McKlnley,  Walter  Bordwell,  George 
M.  Holton,  W.  D.  McConnell,  and  Walter  L. 
Krug,  for  respondents. 

GRAY,  P.  J.  Appeal  by  the  E.  K.  Wood 
Lumber  Company  from  a  Judgment  and  an 
order  denying  a  new  trial  In  an  action  to 
foreclose  a  mechanic's  lien. 

It  appears  from  the  record  that  the  con- 
tract between  the  owner  and  contractor  was 
valid;  tbat  one  of  Its  provisions  gave  to  the 
owner  the  right,  should  the  contractor  neglect 
to  supply  a  sufficient  number  of  skilled  work- 
men, or  materials  of  the  proper  quality,  or 
to  prosecute  the  work  with  promptness  and 
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diligence,  after  three  days'  notice,  to  termi- 
nate the  employment  and  complete  the  work; 
that  the  contractor,  making  default,  the 
owner-  gave  the  notice,  and  three  days  after 
its  service  took  possession  of  the  building 
and  completed  the  same;  that  deducting 
from  the  contract  price  the  sum  necessarily 
expended  in  the  completion,  and  a  certain 
payment  made  by  stipulation,  there  re- 
mained in  the  owner's  hands  on  February 
19,  1903,  the  date  of  completion,  $5,933.86. 
That  all  of  the  claims  of  Hen  In  controversy 
were  filed  In  time,  and  actions,  either  original 
or  by  way  of  cross-complaliit  to  other  actions, 
were  commenced  within  90  days  of  the  filing 
thereof,  except  the  claim  of  appellant,  which 
was  commenced  92  days  after  Its  filing. 
Appellant's  claim  of  lien,  however,  which  Is 
stipulated  to  be  true  In  every  respect,  dis- 
closed that  the  materials  furnished  by  ap- 
pellant were  payable  in  installments  during 
the  progress  of  the  work,  the  last  payment 
to  be  made  within  or  betote  35  days  from 
the  completion  of  the  building.  In  one  of 
the  original  actions  brought  to  foreclose  the 
Hens,  being  case  No.  41,412,  appellant  was 
not  named  as  a  party  defendant,  but  in 
said  action  one  E.  K.  Wood,  John  Doe,  and 
others  were  named.  Appellant  answered, 
alleging  that  E.  K.  Wood  had  no  interest  In 
the  controversy,  but  that  it  had,  and  set 
up  in  proper  way  its  claim  of  Hen.  This 
pleading,  denominated  a  cross-complaint,  was 
served  upon  plaintiff,  service  acknowledged, 
and  plaintiff  entered  an  appearance  thereto; 
the  same  was  filed  In  the  action,  and  subse- 
quently all  parties  stipulated  that  they  should 
be  deemed  as  having  answered  thereto. 
Subsequently,  appellant  filed  an  original  ac- 
tion, setting  up  that  it  had  served  the  statu- 
tory notice  upon  the  owner  to  withhold 
money  under  the  contract,  and  upon  this  it 
claimed  the  right  to  a  personal  Judgment 
against  tb3  owner  and  contractor.  This 
case,  and  all  of  the  other  cases  involving  the 
question  of  the  rights  of  the  various  parties 
to  the  unpaid  balance  on  the  contract,  were 
consolidated  and  heard  together.  Upon  the 
bearing  the  court  found  that  appellant  bad 
never  commenced  any  action  upon  Its  claim 
of  Hen,  and  apportioned  ail  of  the  unpaid 
balance  in  the  hands  of  the  owner  among  the 
lien-claimants  other  than  appellant;  but  ren- 
dered a  personal  judgment  in  favor  of  appel- 
lant against  the  contractor. 

This  appeal  presents  two  primary  and  con- 
trolling questions:  First,  was  an  action  corn- 
commenced  by  appellant  upon  Its  claim  of  lien 
when  it  filed  the  cross-complaint?  Second, 
was  the  same  filed  in  time  to  avoid  the  force 
of  the  limitation  provided  In  section  1190, 
Code  Civ.  Proc?  The  trial  court,  apparently 
with  the  acquiescence  of  ail  parties,  proceed- 
ed upon  the  theory  that  all  parties  plaintiff 
and  defendant  In  an  action  of  this  cliaracter 
who  arc  served  with  process  and  appear 
thereto  and  answer  are  iietors;  and  Ihls 
seems  *o  find  support  In  Grant  v.  Murphy, 


116  Cal.  431.  48  Pac.  481,  58  Am.  St  Rep. 
188,  wherein  It  assigned  the  reasons  why  In 
proceedings  In  partition  all  parties  thereto 
are  actors,  such  reasons  therein  applying 
with  equal  force  to  a  case  of  the  character 
under  consideration.  It  is  apparent  in  this 
case,  from  the  fact  that  the  contract  was  a 
valid  one  and  that  a  fixed  balance  unex- 
pended of  the  contract  price  was  the  fund 
from  which  alone  the  parties  were  entitled 
to  base  their  claims,  that  all  llen-bolders 
were  entitled  to  share  therein.  The  cross- 
complaint  of  E.  K.  Wood  Lumber  Company, 
appellant  herein,  was  filed,  and  all  parties 
stipulated.  In  effect,  that  Its  allegations 
should  be  deemed  to  be  denied  by  each  of  the 
several  parties.  To  be  sure,  the  cross-com- 
plalnt  was  once  stricken  out  by  the  court  on 
motion,  but  It  was  afterwards  restored  by 
consent,  and  was  left  In  the  case  as  If  no 
motion  to  strike  out  had  ever  been  made. 
It  wasi  also  stipulated  that  the  defense  that 
the  00  day  period  for  bringing  action  to 
foreclose  the  Hen  should  be  deemed  to  be 
pleaded  to  the  said  cross-complaint.  It  seems 
clear  from  the  record,  therefore,  that  no 
question  was  made  in  the  court  below  about 
appellant's  Hen  not  being  properly  before 
the  court;  but,  on  the  contrary,  by  express 
stipulations.  Issues  were  made  up  fully  In- 
volving that  lien  and  every  defense  that 
could  be  urged  thereto.  The  trial  court  was 
thus,  by  the  consent  of  all  parties,  given 
Jurisdiction  of  the  subject-matter  of  all  those 
issues  and  of  the  person  of  all  the  parties 
interested  therein.  It  is  too  late  to  urge  here 
for  the  first  time  that  the  appellant  and  its 
rights  had  no  place  in  the  trial  court  No 
objection  to  that  effect  having  been  made,  or, 
rather,  the  objection  which  was  made  hav- 
ing been  withdrawn  and  no  similar  objectloii 
thereafter  made  In  the  court  below,  no  such 
an  objection  wUl  be  beard  here.  From  these 
facts  we  say  we  must  assume  for  the  pur- 
poses of  this  appeal,  that  an  action  was 
commenced  upon  appellant's  claim  of  lien 
when  it  filed  its  cross-complaint  and  that 
thereafter  the  said  cross-complainant  and  its 
rights  of  Hen  and  the  defenses  thereto  were 
properly  treated  as  before  the  trial  court  for 
Its  adjudication. 

We  are  also  of  opinion,  that  the  cross- 
complaint  w,as  filed  in  time.  It  appears 
from  such  cross-complaint  that  credit  was 
extended  and  the  filing  thereof  was  within 
90  days  after  the  expiration  of  such  credit 
The  proposition  that  this  credit  should  be 
construed  as  expiring  35  days  after  abandon- 
ment of  work  by  the  contractor  cannot  be 
maintained;  for  it  affirmatively  appears 
that  there  was  no  actual  abandonment  of 
work  in  the  sense  contemplated  by  the  stat- 
ute, wherein  abandonment  Is  held  to  be  the 
equivalent  of  completion.  In  cases  of  actual 
abandonment  the  right  of  the  owner  to  com- 
plete, after  awaiting  the  30-day  suspension, 
is  derived  from  the  statute.  In  this  case 
the  right  of  completion  was  given  by  the  con- 
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tract  Itself,  and  no  cessation  of  labor  for 
any  nmnber  of  days  was  a  condition  pre- 
cedent to  tbe  owner's  rigbt  of  completion. 
Whatever,  therefore,  the  owner  did  in  the 
way  of  completing  the  building  was  as  much 
performance  under  the  contract  as  were 
similar  acts  performed  by  the  contractor,  and 
the  completion,  therefore,  by  the  owner  was 
a  completion  under  the  contract  Section 
1100,  Code  Civ.  Proc.,  provides:  "No  lien 
provided  for  in  this  chapter  binds  any  build- 
ing, mining  claim.  Improvement,  or  structure, 
lor  a  longer  period  than  ninety  days  after 
the  same  has  been  filed,  unless  proceedings 
be  commenced  In  a  proper  court  within  that 
time  to  enforce  the  same;  or,  If  a  credit 
be  given,  then  ninety  days  after  the  expira- 
tion of  such  credit;  but  no  lien  continues  in 
force  for  a  longer  time  than  two  years  from 
the  ttme  the  work  Is  completed,  by  any  agree- 
ment to  give  credit." 

There  Is  nothing  in  this  section  Indicating 
that  the  credit  therein  mentioned  refers  to 
liens  based  upon  direct  contract  with  the 
owner.  Its  language  makes  it  applicable  to 
all  liens,  and  were  section  1201,  Code  Civ. 
Proc.,  construed  as  Invalidating  the  terms 
of  credit  between  owner  and  original  con- 
tractor when  the  same  afFected  or  impaired 
other  liens,  still  section  1190  would  apply  to 
liens  other  than  those  inhibited  by  section 
1201.  Nor  are  we  of  opinion  that  tbe  in- 
stallments maturing  during  the  progress  of 
tbe  work  were  barred  by  the  provisions  of 
section  1190.  In  this  state  tbe  lien  of  ma- 
terialmen is  a  right  given  by  the  Constitu- 
tion, the  legislative  functions  being  to  pro- 
vide a  system  through  which  such  right  might 
be  executed  and  carried  Into  effect ;  and  the 
language  in  section  1190,  which  declares  that 
the  lien  ceases  to  exist,  may  he  ignored,  as 
the  same  exceeds  legislative  power.  Giving 
to  section  1190  the  only  force  which  it  can 
possibly  have  is  to  interpret  It  as  a  statute 
of  limitation  which  provides  tbe  time  within 
which  an  action  may  be  brought  for  tbe  en- 
forcement of  a  right.  This  constitutional 
right  of  lien  becomes  perfected  and  enforce- 
able only  when  a  written  claim  of  lien  con- 
taining certain  facts  properly  verified  Is  filed. 
It  Is  this  written,  filed  Instrument,  then, 
which  forms  the  basis  of  the  action,  and  It 
Is  an  action  upon  this  Instrument  which 
must  be  commenced  within  90  days.  There 
Is  no  intimation  in  the  section  that  any  items 
specified  In  such  Instrument  shall  be  barred, 
or  when  the  action  is  properly  commenced, 
that  any  part  of  the  claim  of  lien  shall  be 
affected  unless  the  whole  thereof  Is  affected 
in  like  manner.  A  different  construction  has 
been  placed  npon  a  similar  section  by  the 
Supreme  Court  of  Oregon  in  Capital  Lum- 
bering Co.  V.  Ryan  et  al..  54  Pac.  1093.  It 
must  be  home  in  mind,  however,  that  the 
Constitution  of  Oregon  confers  no  right  of 
Hen,  and  that  such  right  Is  a  statutory  priv- 
ilege. Brown  v.  Harper,  4  Or.  89.  This  be- 
ing true,  it  was  entirely  competent  for  the 


Legislature  to  provide  that  a  lien  which  ex- 
ists by  virtue  of  the  furnishing  of  materials, 
and  which  attaches  as  to  each  item  when  so 
furnished,  should  cease  at  any  time.  But  a 
different  rule  should  apply  In  this  state  under 
our  Constitution,  where  the  Legislature  may 
not  extinguish  a  Hen  at  the  expiration  of 
the  credit,  or  at  any  time,  but  may  only  legis- 
late with  reference  to  the  remedy.  The  Leg- 
islature, then,  not  having  attempted  to  enact 
a  statute  of  limitations  for  recovery  on  ac- 
count of  items  entering  Into  the  claim  of 
Hen,  but  only  as  to  the  right  of  action  upon 
the  Hen  Itself,  a  cause  of  action  upon  the 
entire  claim  of  lien  did  not  accrue  until  the 
expiration  of  the  credit,  from  which  time 
tbe  90  days  began  to  run. 

The  contention  of  appellant  that  it  was 
entitled  'to  a  personal  Judgment  against  the 
owner,  growing  out  of  the  notice  to  withhold 
money,  is  not  tenable.  The  equitable  gar- 
nishment which  is  said  to  be  occasioned  by 
such  notice  attaches  only  to  such  sum  as 
might  be  payable  to  the  contractor  after  the 
extinguishment  of  tbe  Hens,  for  until  such 
Hens  are  extinguished  no  sum  is  payable  from 
the  owner  to  the  contractor.  It  appears  from 
the  record  that  the  claims  of  Hen  exceeded 
the  amount  of  money  in  the  hands  of  the 
owner ;  hence,  there  was  nothing  upon  which 
the  garnishment  could  operate.  We  are  of 
opinion,  therefore,  that  the  court  erred  in  its 
judgment  and  decree,  by  which  It  awarded 
to  the  lien  claimants  other  than  appellant 
the  whole  of  the  fund  unexpended,  and  that, 
from  the  stipulations  In  the  record,  the  ap- 
pellant is  shown  to  have  been  entitled  to  its 
proportion  of  such  fund. 

The  judgment  and  order  of  the  court  are 
therefore  reversed,  with  instructions  to  the 
court  below  that  the  judgment  be  modified 
and  corrected  in  this,  that  the  fund  In  the 
owner's  bands,  found  to  be  the  correct  and 
total  amount  applicable  to  Hens,  be  divided 
pro  rata  among  the  said  llen-clalmants  who 
are  entitled  to  enforce  liens  against  said  prop- 
erty, according  to  the  amounts  due  them, 
respectively,  and  in  like  proportion  including 
appellant's  claim  of  Hen  so  stipulated  to  be 
correct 

We  concur:    ALLEN,  J;    SMITH,  J. 


(35  Colo.  BOS) 

MUNSON      V.      CITY      OP      COLORADO 

SPRINGS. 
(Supreme   Court   of  Colorado.    Jan.   8,   1906.) 

1.  Licenses  —   Municipai.     Ordinances  — 
Vaudity— Review. 

2  Mills'  Aon.  St  §  4403,  subd.  4,  confers 
on  cities  the  power  to  fix  the  amount,  terms,  and 
manner  of  issuing  and  revolting  licenses,  and 
subdivision  61  delegates  to  municipal  bodies  tbe 
power  "to  tax,  license  and  regulate  brokers." 
Held,  that  tbe  power  so  conferred  was  general, 
the  mode  of  its  exercise  not  being  prescribed, 
and  hence  the  reasonableness,  as  well  as  the  con- 
stitutionality, of  an  ordinance  passed  thereunder 
was  subject  to  judicial  determination. 
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2.  Saub    —    Obdinances    —    Beasonable- 
NESS— Ticket  Bboeers. 

A  city  ordinance  licensing  railway  ticket 
brokers,  and  providing,  as  a  condition  precedent 
to  tlie  issuance  of  a  license  autliorizing  them  to 
do  business,  tliat  they  should  present  a  certif- 
icate from  some  reputable  ticket  brokers'  as- 
sociation, was  void  for  unreasonableness. 

3.  Same— Delegated  Poweb— Abandonment. 

Where  cities  were  authorized  by  2  Mills' 
Ann.  St.  §  4403,  subd.  01,  to  license  brokers,  an 
ordinance,  requiring  ticket  brokers  to  present  a 
certificate  of  membership  in  some  reputable 
ticket  brokers'  association,  as  a  condition  pre- 
cedent to  their  right  to  a  license,  was  invalid, 
as  an  unwarranted  abandonment  by  the  city 
of  its  delegated  power. 

In  banc.  Error  to  Ea  Paso  County  Court; 
James  A.  Orr,  Judge. 

Action  by  the  city  of  Colorado  Springs 
against  R.  D.  Munson.  From  a  judgment  In 
fovor  of  plaintiff,  defendant  brings  error. 
Beversed. 

Frank  J.  Baker  and  R.  L.  Holland,  foif 
plaintiff  in  error.  William  C.  Robinson,  for 
defendant  In  error. 

CAMPBELL,  J.  This  is  a  proceeding,  in 
the  nature  of  a  civil  action,  against  the  de- 
fendant Munson  for  the  violation  of  a  city 
ordinance  of  the  city  of  Colorado  Springs 
concerning  licenses.  That  part  of  the  ordi- 
nance which  bears  upon  the  pending  contro- 
rersy  provides  that  no  person  shall  engage 
in  the  railroad  ticket  brokerage  business  in 
the  city,  without  first  having  obtained  a 
license  therefor  and  paid  to  the  city  treasurer 
the  prescribed  license  fee.  In  addition  to  the 
payment  of  the  fee,  the  applicant  for  a 
license  must,  before  it  is  issued,  file  with  the 
city  clerk  a  certificate  of  meml>ersbip  in 
some  reputable  ticket  brokers'  association. 
Munson  applied  for  a  license  to  carry  on  the 
business  of  a  railroad  ticket  broker  in  tlie 
city  and  tendered  the  prescribed  fee  to  the 
city  treasurer.  He  did  not,  however,  on  ac- 
count of  bis  Inability  to  procure  the  same, 
file  with  the  city  clerk  the  certificate  of 
membership  which  the  ordinance  required, 
and  because  of  his  failure  in  this  particular 
the  treasurer  declined  to  receive  the  fee,  and 
the  clerk  refused  to  issue  the  license.  Not- 
withstanding the  fact  that  he  did  not  procure 
a  license,  defendant  engaged  in  the  business 
of  a  ticket  broker  in  the  city,  and  this  pro- 
ceeding against  him  therefor  resulted  in  his 
conviction  and  a  fine  in  the  court  of  the 
police  magistrate  and  on  appeal  In  the  county 
court,  and  to  the  Judgment  of  the  latter  im- 
Itosing  the  same  he  prosecutes  this. writ  of 
error,  asserting  that  the  ordinance  violates 
various  provisions  of  the  federal  and  state 
Constitutions. 

No  objection  is  raised  as  to  the  character 
of  the  action,  or  the  manner  in  which  the 
▼alidity  of  the  ordinance  is  tested.  At  the 
trial  defendant  offered  to  show  that  be  had, 
in  good  faith,  applied  for  membership  in  every 
reputable  ticket  brokers'  association,  but  did 
not  succeed  in  obtaining  it,  through  no  fault 


of  his  own,  and  without  any  valid  reason 
being  given  fpr  the  refusal  He  also  offered 
to  show  that  membership  In  these  associa- 
tions is  conferred  in  the  judgment  of  their 
executive  committees;  that  it  is  limited  in 
numbers,  which  limit  was  reached  when  be 
applied,  and  therefore  it  was  impossible  for 
hiin  to  bring  himself  within  the  requirement 
of  the  ordinance  in  this  respect  Such  offer 
of  proof  was  denied,  and  the  trial  court  in- 
structed the  jury,  on  the  admitted  facts, 
to  return  a  verdict  against  the  defendant 

If  a  municipal  corporation  is.  In  specific 
and  defined  language,  given  the  power  to 
enact  a  particular  ordinance,  that  is,  if  the 
power  and  the  manner  of  Its  exercise  are 
both  conferred  by  the  Legislature,  the  courts- 
may  not  adjudge  it  invalid  merely  because 
it  is  unreasonable,  but  only  if  It  is  un- 
constitutional. But  if  the  power  be  given  in 
general  terms,  or  if  the  method  of  its  exercise 
is  not  prescribed,  the  courts  may  declare  it 
invalid,  if  unreasonable,  even  though  it  may 
not  contravene  any  specific  constitutional 
provision.  Phillips  v.  City  of  Denver,  19 
Colo.  170,  34  Pa&  902,  41  Am.  St  Rep.  230; 
1  Dillon  on  Mun.  Corp.  (4tb  Ed.)  §  328.  The 
warrant  for  this  ordinance  is  snid  to  be 
subdivision  4  of  section  4403,  2  Mills'  Ann. 
St,  which  confers'  upon  city  councils  the 
power  "to  fix  the  amount,  terms  and  manner 
of  issuing  and  revoking  licenses,"  and  sul>- 
dlvlslon  01,  which  delegates  to  municipal 
bodies  the  power  "to  tax,  license  and  regulate 
•  *  *  brokers."  It  is  clear  therefrom  that, 
while  the  general  power  thus  to  legislate  is 
conferred,  the  mode  of  Its  exercise  Is  not 
prescribed,  hence  the  reasonableness,  as  well 
as  the  constitutionality,  of  this  ordinance  is 
a  matter  of  judicial  cognizance.  It  is  well 
to  ronark  that  we  have  not  before  us  an  act 
of  the  General  Assembly  which  is  attacked 
because  inhibited  by  some  specific  constitu- 
tional provision.  Statutes  supposed  to  be 
similar  in  character  to  this  ordinance  have 
been  before  the  courts  for  construction.  In 
People  V.  Warden,  etc.,  157  N.  Y.  116.  51 
N.  B.  1006,  43  L.  B.  A.  264,  68  Am.  St  Rep. 
763,  the  Court  of  Appeals  of  New  Tork  de- 
clared unconstitutional  a  statute  which  for- 
bade all  but  duly  appointed  agents  of  trans- 
portation companies  from  engaging  in  the 
business  of  a  ticket  broker,  while  similar 
statutes  have  been  sustained  in  Illinois  and 
Minnesota.  Burdick  v.  People,  149  111.  600, 
36  N.  E.  948,  24  L.  B.  A.  152,  41  Am.  St  B^. 
329;  State  v.  Corbett  57  Minn.  345,  59  N. 
W.  317,  24  L.  B.  A.  49& 

Whether  the  general  assembly  may  itself 
pass  an  act,  or  in  express,  defined,  and 
specific  terms  delegate  to  a  municipal  corpo- 
ration the  power  to  pass  an  ordinance,  re- 
quiring an  applicant  for  a  license  to  engage 
In  the  railroad  ticket  brokerage  business  to 
furnish,  as  a  condition  precedent  to  the 
granting  of  the  license^  a  certificate  of  mem- 
bership in  some  reputable  ticket  brokers'  as- 
sociation, we  do  not  say.    It  has  done  neither 
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In  this  Instance.  Tbe  scope  of  onr  Inquiry, 
therefore,  Is  limited  to  the  sole  question 
whether,  under  tbe  clauses  of  the  statute 
cited,  the  city  council  of  a  city  has  tbe 
power  to  ordain  the  particular  provision  of 
this  ordinance.  We  have  before  us  an  ordi- 
nance, passed  in  pursuance  of  a  delegation 
of  general  power  by  tbe  General  Assembly, 
whose  mode  of  exercise  is  not  defined,  which 
requires  a  certificate  from  a  purely  private 
voluntary  association,  as  a  condition  pre- 
cedent to  tbe  issuance  of  a  license  to  engage 
in  a  business  recognized  by  tbe  city  as  per- 
fectly legitimate.  We  think  such  an  ordi- 
nance Is  imreasonable,  as  well  as  an  unwar- 
ranted abandonment  of  delegated  power. 
^be  power  to  license  ticket  brokers  has  been 
conferred  by  tbe  General  Assembly  upon  the 
city  council  of  cities,  but  that  body  may  not 
relinquish  the  delegated  power,  or  any  es- 
sential part  of  It,  to  a  private  person  or  cor- 
poration or  a  purely  voluntary  private  as- 
sociation, or  confer  upon  any  such  associa- 
tion power  to  perform  any  municipal  func- 
tion whatever.  Section  35,  art.  5,  of  our 
Constitution.  If  this  part  of  the  ordinance 
Is  valid,  then  a  private  association  of  in- 
dividuals may,  in  the  Judgment  of  its  ex- 
ecutive committee  or  governing  body,  wholly 
without  any  regulation  of  law  or  legislative 
restraint  or  guidance,  arbitrarily  select  what 
citizens  may,  and  reject  other  citizens  who 
may  not,  pursue  a  lawful  vocation,  entirely 
irrespective  of  their  fitness,  qualifications, 
or  personal  integrity,  and  even  though  tbey 
all  belong  to  tbe  same  class  and  are  of  tbe 
same  general  ability  and  fitness.  Tbe  city 
council  has  attempted  to  divest  Itself,  and 
all  of  its  ofBcers,  of  the  power  to  pass  upon 
the  fitness  and  qualifications  of  applicants. 
.  It  assumes  to  confer  upon  a  private  associa- 
tion the  power,  as  to  an  ordinary  business, 
to  select  those  who  shall,  and  reject  others, 
of  tbe  same  class,  and  under  tbe  same  con- 
ditions, who  shall  not,  engage  In  it  Clearly 
this  ordinance  purports  to  confer  upon  a 
private  association  the  power  to  perform  a 
purely  municipal  function,  and  it  Is  therefore 
inoperative. 

The  ordinance  recognizes  the  lawfulness 
of  tbe  business.  To  conduct  it  requires  of 
those  who  follow  It  no  special  skill  or  pre- 
liminary training  or  scientific  or  technical 
knowledge.  Whatever  may  he  said  of  legis- 
lation which  Intrusts  to  tbe  discretion  of 
public  oflicers,  under  proper  prescribed  regu- 
lations of  tbe  lawmaking  body,  the  deter- 
mination of  the  fitness  and  qualifications  of 
applicants  for  a  license  to  sell  liquor,  or 
pursue  an  avocation  which,  in  the  interest 
of  public  morals,  the  public  health,  public 
safety,  or  general  welfare  of  tbe  people,  re- 
quires of  those  engaged  in  it  some  special 
skill,  or  scientific  or  technical  knowledge,  no 
Justification,  In  law,  can  be  found  for  this 
ordinance  which  leaves  to  a  purely  private 
body,  wholly  unrestrained  and  without  any 
leglslatiTe  guidance  whatever  for  controlling 


Its  action,  the  arbitrary  determination  as  to 
who  may,  and  who  may  not,  pursue  a  busi- 
ness thereby  declared  lawful,  and  which  one 
citizen  Is  as  capable  of  conducting  as  another. 
Wholly  aside,  therefore,  from  tbe  question  as 
to  Its  Invalidity  on  tbe  specific  grounds  urged, 
this  ordinance,  is  so  far  as  it  requires  of  ap- 
plicants for  a  license  to  conduct  It  a  cer- 
tificate of  membership  In  a  reputable  ticket 
brokers'  association,  is  unreasonable  and  be- 
yond tbe  power  of  the  city  council  to  enact, 
in  that  it  is  an  attempt  to  delegate  to  a 
private  individual  legislative  power  delegated 
to  it  by  tbe  General  Assembly.  It  comes 
within  tbe  ban  of  tbe  doctrines  announced  in 
tbe  decisions  of  this  court  adjudging  invalid 
an  ordinance  regulating  tbe  location  of 
livery  stables,  rhlllips  v.  City  of  Denver, 
supra;  May  v.  Teople,  1  Colo.  App.  157,  27 
Pac.  1010,  in  which  an  ordinance  concerning 
nuisances  was  declared  void;  and  Walsh  v. 
City  of  Denver,  11  Colo.  App.  523,  53  Pac 
458,  where  it  was  said  that  a  city  may  not 
delegate  Its  discretionary  legislative  power 
to  other  bodies,  or  to  other  individuals.  See, 
also,  Fite  v.  State  (Tenn.  Sup.)  88  8.  W.  041, 
on  a  kindred  subject 

Tbe  Judgment  Is  reversed,  and  tbe  cause 
remanded,  with  Instructions  to  tbe  county 
court  to  dismiss  the  proceeding,  at  the  costs 
of  tbe  city. 

Beversed. 


(SS  Colo.  146) 
HARTMAN  ▼.  TRESISQ. 
(Supreme  Court  of  Colorado.    June  5,  1005.) 

1.  Fish— Rionr  of  Fishebt— Tbespass— Jus- 
TincATiOK— Constitutional   Law. 

Const  art  16,  {  5,  providing  that  "the 
water  of  every  natural  stream,  not  hereto- 
fore appropriated,  within  the  state  of  Colorado, 
is  hereby  declared  to  be  the  property  of  the 
pnblie,  and  tbe  same  is  dedirnted  to  the  nse 
of  the  people,  snbject  to  appropriation  as  here- 
inafter provided,"  and  section  6,  proTiding  tliat 
the  right  to  divert  the  same  to  beneficial  uses 
shall  never  be  denied,  afford  no  iiistification 
for  a  trespass  by  one  man  on  tbe  land  of 
another  in  pursuing  the  right  of  fishery. 

2.  Same— Common  Law. 

As  between  those  claiming  a  public  riKht . 
of  fishery  and  a  private  rixbt  of  fishery,  tbe 
doctrine  of  the  common  law  that  tbe  owner 
of  lands  which  border  on  a  navigable  river 
above  the  ebb  and  flow  of  the  tide,  and  the 
owner  of  lands  alonz  a  nonnavigrable  fresh 
water  stream,  as  an  incident  of  such  owner- 
ship, owns  the  bed  of  the  stream,  and  the  ex- 
clusive right  of  fishery  therein  to  the  middle 
thereof,  and  if  he  owns  the  land  bordering 
on  both  sides,  he  has  the  exclusive  rieht  of 
fishing  in  the  entire  stream  to  tbe  extent  that 
it  flows  through  bis  lands,  applies  in  Colorado 
under  Gen.  St  1883.  §  197,  providing  that 
the  common  law  of  England  shall  be  the  rule 
of  decision,  and  shall  be  considered  as  of  full 
force  until  repealed  by  legislative  authority. 

[Ed.  Note. — For  cases  in  point  see  voL  23, 
Cent.  Dig.  Fish,  S  H.] 
8.  Eminent  Domain— Nature  of  Poweb. 

Sess.  Laws  1903,  p.  233.  c  112,  providing 
that  the  public  shall  have  the  right  to  fish 
in  any  stream  in  the  state,  stocked  at  pub- 
lic expense,  subject  to  actions  In  trespass  for 
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nnj  damage  done  property  alonrt  the  bank  of 
any  such  stream,  in  so  far  as  it  attempts  to 
malce  lawful  a  trespass  by  one.  man  on  the 
lands  of  another,  contravenes  Const  art.  2, 
§  13,  prohibiting  the  taking  of  private  property 
for  publ  ic  or  private  use  without  just  compensa  tion. 
4.  Fisn— Rionrs  of  Fisiieby— Statutes — Va- 
lidity UNDER  Acts  of  Congress. 

Since  whatever  riRht  the  state  had  to  ex- 
ercise authority  in  disposing  of  the  public  do- 
main therein  sitnate  was  relinquished  by  th» 
enabling  act  (1  Mills'  Ann.  St.  pp.  90,  91,  109), 
providing,  as  one  of  the  conditions  precedent 
to  the  right  of  the  people  of  the  territory  to 
form  the  state,  that  they  should  (and  comply- 
ing therewith  did)  by  irrevocable  ordinance 
disclaim  all  right  and  title  to  public  lands  with- 
in the  territory,  and  expressly  recognize  the 
exclusive  right  of  Congress  to  disnose  of  the 
same,  Sess.  Laws  1903,  p.  23.S,  c.  112,  providing 
that  the  public  shall  have  the  right  to  fish  in 
any  stream  in  the  state,  stocked  at  public  ex- 
pense, suliject  to  actions  in  trespass  for  any 
damage  done  property  along  the  bank  of  any 
such  stream,  is  in  conflict  with  the  laws  of  con- 
gress relating  to  the  disposition  of  the  public 
domain,  in  so  far  as  it  attempts  to  make  lawful 
a  trespass  by  one  man  on  the  land  of  another, 
patented  to  him  by  the  United  States  after  the 
admission  of  Colorado  as  a  state,  in  the  ab- 
sence of  any  reservation  of  any  public  right  of 
fishery  or  of  any  easement  over  his  lands  to 
enable  the  pnblic  to  enjoy  such  right,  either  in 
the  pateiit  or  by  authority  of  an  act  of  Congress. 
Steele  and  Bailey,  JJ.,  dissenting,  and  Gunter, 
J.,  dissenting  in  part, 

Ed  Banc.  Appeal  from  District  Court, 
Gunnison  County ;  Theron  Stevens,  Judge. 

Action  by  A.  Hartman  against  George 
Tresise.  From  a  judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 

Action  against  defendant  for  breaking  and 
entering  plaintiff's  close.  Plaintiff  is  tbe 
owner,  and  in  possession,  of  cultivated  lands 
wbicb  were  patented  after  our  state  govern- 
ment was  organized.  They  were  enclosed  by 
a  fence  and  posted  as  required  by  law.  De- 
fendant, a  citizen  of  Colorado,  forcibly  broke 
and  entered  thereupon,  knowing  of  tbe  post- 
ing, and  having  previously  been  personally 
notified  by  plaintiff  not  to  enter  tbe  same  or 
fish  in  the  natural  stream  wbicb  flowed 
therethrough  and  had  been  stocked  with  fish 
at  tbe  public  expense.  Defendant's  sole  pur- 
pose In  making  the  entry  was  to  fish  In  such 
stream,  which  he  succeeded  In  doing.  He 
justifies  under  section  5  of  article  IG  of  tbe 
Constitution  which  reads:  "Tbe  water  of 
every  natural  stream,  not  heretofore  appro- 
priated, within  the  state  of  Colorado,  Is  here- 
by declared  to  be  the  property  of  the  public, 
and  the  same  Is  dedicated  to  the  use  of  tbe 
people  of  the  state,  subject  to  appropriation 
as  hereinafter  provided ;"  and  under  an  act 
of  tbe  General  Assembly  (Sess.  I,aws  1903, 
p.  233,  c.  112)  which  provides:  "That  the 
public  shall  have  the  right  to  fish  In  any 
stream  In  this  state,  stocked  at  public  ex- 
pense, snbject  to  actions  in  trespass  for  any 
damage  done  property  along  the  bank  of  any 
such  stream."  The  district  court  dismissed 
the  action  upon  the  ground  that  citizens  of 
this  state  have  tbe  constitutional  and  statu- 
tory right  to  fish  In  our  natural  streams 
against  the  wish  and  protest  of  tbe  owner 
of  the  land  through  which  the  streams  flow 


when  the  waters  thereof,  have  been  stocked 
with  flsh  at  public  expense.  In  announcing 
the  decision  the  district  judge  said:  "The 
ratification  of  this  Constitution  by  the 
United  States  government  amounted  to  a 
declaration  on  the  part  of  the  government 
that  the  state  should  have  a  perpetual  ease- 
ment over  the  public  lands  of  the  United 
States  for  the  natural  streams  contemplated 
by  the  Constitution,  of  which  these  streams 
were  a  part,  and  that  all  persons  acquiring 
a  part  of  the  public  domain  acquired  the 
same  subject  to  this  constitutional  provision 
and  this  right  of  the  state."  It  was  therefore 
held  that  "defendant,  as  one  of  tbe  citizens 
of  this  state,  was  only  exercising  the  right 
granted  to  bim  by  the  General  Assembly 
under  the  Constitution." 

Sprigg  Shaekleford,  for  appellant  Dexter 
T.  Snpp.  for  appellee.  N.  C.  Miller,  Atty. 
Gen.,  and  I-.  B.  Melville,  Asst.  Atty.  Gen., 
for  the  State.  D.  C.  Beamnn,  Charles  D. 
Ilnyt,  John  A.  Gordon,  Ralph  Talbot,  and 
Ward  &  Ward,  am  lei  curiae. 

CAMPBELL,  3.  (after  stating  the  facts). 
Tbe  conclusion  reached  by  tbe  trial  court  Is 
not  tenable.  Tbe  section  of  the  Constitution 
relied  upon,  declares  the  unappropriated 
waters  of  our  natural  streams  to  be  the 
property  of  the  public,  and  dedicates  the 
same  to  the  use  of  tbe  people  of  the  state, 
subject  to  appropriation,  as  bi  that  Instru- 
ment provided ;  and  the  following  section 
provides  that  the  right  to  divert  the  same  to 
beneficial  uses  shall  never  be  denied.  It  Is 
this  right  of  appropriation  which  the  gener- 
al government  has  recognized  and  confirmed, 
and  subject  to  which  Its  grants  of  pnblic 
lands  In  the  arid  states  since  1806  have  been 
made.  But  neither  In  this,  nor  In  any  other, 
clause  of  our  Constitution,  nor  in  any  act  of 
Congress,  Is  the  right  of  fishery  In  the  natur- 
al streams  of  this  state,  or  an  easement  over 
the  public  domain  for  Its  enjoyment  declared 
to  be.  or  recognized  as  vested.  In  the  state; 
nor  has  any  authority  to  grant  the  same  to 
Its  citizens  been  conferred  upon  tbe  state, 
or  claimed  by  It,  except  In  the  statute  cited. 
This  does  assume  to  grant  such  right  and  It 
Is  upon  this  alone,  if  at  all,  that  defendant 
can  justify.  That  this  act  is  void  for  at 
least  two  reasons,  we  proceed  to  show. 

If  tbe  state,  when  formed,  might  have  ex- 
ercised authority  In  disposing  of  the  pnblic 
domain  therein  situate.  It  was  relinquished, 
for  In  our  enabing  act  1  Mills'  Ann.  St  pp. 
90,  91.  109,  It  was  specifically  provided,  as 
one  of  the  conditions  precedent  to  the  right 
of  the  people  of  our  territory  to  form  a  state,- 
that  they  should,  and  complying  therewith 
they  did,  by  irrevocable  ordinance,  disclaim 
all  riglit  and  title  to  public  lands  within  the 
territory,  and  expressly  recognfased  the  ex- 
clusive right  of  Congress  to  dispose  of  the 
same.  That  Congress  has  such  exclusive 
right  has  been  expressly  decided.  Wilcox  v. 
McConnell,  13  Pet  (U.  S.)  61 T,  10  L.  Ed,  264. 
When  our  Constitution  was    adopted,    the 
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United  States  owned  tbe  lands  which,  after 
ratification,  It  conveyed  to  tbe  plaintiff. 
Whatever  rights  and  title  therein  it  owned 
passed  to  the  plaintiff,  unless  excepted  or  re- 
served in  the  Instrument  of  conveyance,  or 
by  some  act  of  Congress.  Plaintiff  took  and 
held  the  same  subject,  of  course,  to  tbe  right 
of  appropriation  just  noted,  and  h^  holds 
it  subject,  also,  to  the  state  taxation  laws, 
the  laws  of  eminent  domain,  and  otber  statu- 
tory regulations  to  which  the  owners  of  all 
property  are  amenable.  But  the  power  of 
the  state  Is  not  so  comprehensive  as  to  en- 
able it,  without  compensation'  to  the  owner 
of  lands,  to  take  any  part  of  them  from  him 
and  give  them  to  another  citizen,  and  no 
act  of  Congress  authorized,  nor  did  plaintiff's 
patent  contain,  any  reservation  of  any  public 
right  of  fishery,  or  of  any  casement  over  his 
lands  to  enable  the  public  to  enjoy  such  right 
Defendant  concedes  that  at  the  common  law, 
and  the  authorities  so  hold,  tbe  owner  of 
lands  which  border  on  a  navigable  river, 
above  tbe  ebb  and  flow  of  tbe  tide,  and  the 
owner  of  lands  along  a  nonnavlgable  fresh 
water  stream,  as  an  Incident  of  such  own- 
ership, owns  the  bed  of  tbe  stream,  and  the 
exclusive  right  of  fishery  therein  to  the  mid- 
dle thereof ;  and  If  he  owns  the  land  border- 
ing upon  both  sides,  he  has  the  exclusive 
right  of  fishing  in  the  entire  stream,  to  the 
extent  that  it  fiows  through  his  lands.  Hol- 
yoke  Co.  v.  Lyman,  15  Wall.  (TT.  S.)  500,  21 
L.  Ed.  133;  13  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  565  et  seq. ;  New  England  Trout  Club  v, 
Mather,  68  Vt  338,  35  Atl.  323,  33  L.  R.  A. 
569;  Albright  v.  Cortrlght,  64  N.  J.  Law,  330, 
45  Atl.  634;  Rockefeller  v.  Lamora  (Sup.) 
83  N.  Y.  Supp.  289;  Grlfllth  v.  Ilolman,  23 
Wash.  347,  63  Pac.  239,  54  L.  R.  A.  178,  83 
Am.  St.  Rep.  821 ;  3  Washburn  on  Real  Prop- 
erty (4tb  Ed.)  187, 191,  and  authorities  cited. 
As  between  those  claiming  a  right  of  the 
same  character,  that  is,  a  public  right  of 
fishery  and  a  private  right  of  fishery,  this 
doctrine  of  the  common  law,  being  of  a-  gen- 
eral nature.  Is  just  as  applicable  in  Colorado 
as  elsewhere.  Necessity  does  not  furnish  a 
basis  for  the  right  of  public  fishery  upon 
which,  it  is  said  in  Tunker  v.  Nichols,  1 
Colo.  551,  rests  the  dominant  right  of  one 
landowner  in.  this  state  to  build  a  conduit 
over  the  lands  of  another  in  order  to  get 
water  from  the  stream  to  irrigate  agricul- 
tural lands.  Of  course,  as  between  those 
claiming  either  a  public  or  private  right  of 
fishery  in  our  natural  streams,  and  those 
asserting  the  superior  constitutional  right  of 
appropriation,  the  latter,  in  case  of  conflict, 
must  prevail.  But  the  rights  here  in  con- 
troversy are  both  of  the  same  character  and 
subject  to  the  common-law  rule  of  decision. 
Gen.  St  1883,  §  197.  Plahitlff  owns  lands 
bordering  on  both  banks  of  natural  streams. 
As  between  him  and  the  defendant,  he  owns 
the  right  of  fishery  in  their  waters  within 
bis  outer  boandarles.  As  between  them, 
plaintiff  also  owns  the  beds  of  the  streams 


just  as  much  as  he  owns  the  adjacent  banks 
or  the  soil  anywhere  within  bis  surface  lines. 
It  necessarily  follows  that  defendant  has  no 
right  of  fishery  within  plaintiff's  enclosure. 

But,  if  he  does,  he  certainly  has  no  ease- 
ment over  any  portion  of  plaintiff's  property, 
either  in  the  beds  of  the  streams  or  the  ad- 
jacent soil,  for  the  purpose  of  reaching  the 
streams.  In  the  enjoyment  of  bis  private 
property  plaintiff  is  protected,  both  by  federal 
law  and  the  state  Constitution,  against  en- 
croachment by  defendant.  Neither  the  state, 
nor  an  individual,  nor  a  corporation  to  whom 
the  right  of  eminent  domain  is  delegated, 
can  take  private  property  for  public  use 
without  just  compensation;  much  less  can 
tbe  state,  without  any  compensation  at  all, 
take  the  private  property  of  one,  and  give  It 
to  another  citizen  to  be  enjoyed  by  the  latter  ' 
for  a  mere  private  use.  Tbe  Legislature 
cannot  make  lawful  a  trespass  by  one  man 
upon  tbe  lands  of  another  by  providing  that, 
if  any  damage  Is  thereby  done,  a  recovery 
therefor  may  be  bad.  That  is  just  what  our 
General  Assembly  by  its  statute  has  attemp- 
ted. But  the  act  contravenes  the  provisions 
of  section  15  of  article  2  of  our  state  Con- 
stitution, and  is  clearly  in  conflict  with  the 
laws  of  Congress  relating  to  tbe  disposition 
of  the  public  domain. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  the  district  court  to  enter  a 
judgment  favorable  to  plaintiff. 

Reversed. 

GABBERT,  O.  J.,  and  GODDARD  and 
MAXWELL,  JJ.,  concur.  GUNTER,  J.,  con- 
curs specially.  STEELE  and  BAILEY,  JJ., 
dissent. 

GUNTER,  J.  (concurring  specially).  I 
think  the  judgment  below  should  be  reversed,' 
and  to  this  extent  concur  in  the  majority 
opinion.  I  do  not,  however,  think  it  neces" 
sary  in  reaching  this  conclusion  to  go  into 
tbe  important  question  of  riparian  rights 
upon  which  the  court  divides.  It  is  said  by 
our  Attorney  General,  who  appears  as  an 
amicus  curiie,  also-  by  other  amicl  curite, 
all  of  whom  are  of  counsel  in  the  case  now 
pending  betv«'een  this  commonwealth  and 
the  state  of  Kansas  In  our  national  Supreme 
Court,  that  the  questions  considered  In  the 
majority  and  minority  opinions  are  to  some 
extent  Involved  in  that  case.  It  would  seem 
to  be  wise  to  avoid  discussing  unnecessarily 
here  any  question  that  may  be  ruled  there. 

The  facts  Involved  herein  are  simple: 
Plaintiff  was  the  owner  In  fee  of  certain 
lands  which  were  enclosed,  and  through 
which  ran  a  section  of  Tumicbe  creek;  de- 
fendant standing  In  the  bed  of  this  section 
of  the  stream  frequently  fished  therein,  and 
when  requested  to  desist  refused  to  do  so, 
and  asserted  his  right  to  continue  the  al- 
leged trespasses.  I  think,  as  stated  by  one 
of  amici  curlse,  the  simple  question  here  Is: 
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Has  a  fishennon  tbe  right  to  fish  where  the 
game  law  suys  be  sbull  not? 

Tbe  questlou  iovolved  arises  under  tbe  game 
law  of  180»  (chapter  96,  p.  lU,  Laws  1801)); 
tbe  omeudineutB  of  ItKKS  not  affecting  tbeui 
when  tbe  proviso  of  that  year,  found  in  sub- 
division 7,  {  7,  p.  233,  Laws  1003,  discussed 
In  tbe  inoln  opinion  and  held  therein  to  be 
unconiititutionul.  Is  eliminated.  Section  lU, 
dlv.  "a,"  c.  98,  p.  188,  Laws  1890,  reads  as 
follows:  "All  game  and  fish  now  or  here- 
after within  this  state  not  held  by  private 
ownerslilp,  legally  acquired,  and  which  for 
the  puriioses  of  tbis  act  shall  Include  all 
quadrut)eds,  birds  and  fish  mentioned  in  tbis 
act,  are  hereby  declared  to  be  the  property 
of  the  state,  and  no  right,  title.  Interest  or 
pro|ierty  therein  con  be  acquired  or  trans- 
ferred, or  possession  ther'eof  bad  or  maintain- 
ed except  as  herein  expressly  provided." 
Illinois  has  a  similar  statute,  and  in  Meul 
V.  I'eople,  198  111.  258.  04  N.  R  1100,  it  Is 
said :  "I'rior  to  this  enactment  tbe  state  bad 
general  ownership  of  animals  ferae  naturte; 
not  as  a  proprietor,  but  in  Its  sovereign  ca- 
pacity, as  the  representative  of  the  people, 
and  for  tbe  benefitof  allthe  people  In  common. 
Section  11  places  tbe  title  and  ownership  in 
the  state  as  a  proprietor  and  tbe  individual 
may  no  longer  acquire  ownership  by  captur- 
ing, kllliug  or  reclaiming  such  animals,  ex- 
cept in  so  far  as  permitted  so  to  do  by  other 
provisions  of  tbe  act."  In  Geer  v.  Con- 
necticut. 101  U.  S.  610.  10  Sup.  Ct.  000,  40  L. 
Ed.  793,  perhaps  tbe  leading  game  case  in  this 
country,  it  is  said:  "From  the  earliest  tra- 
ditions the  right  to  reduce  animals  ferse 
naturae  to  possession,  has  been  subject  to 
the  control  of  the  law  mailing  power.  *  *  • 
In  most  of  the  states  laws  have  been  passed 
for  tbe  protection  and  preservation  of  game. 
We  have  been  referred  to  no  case  where 
the  power  to  so  legislate  has  been  so  ques- 
tioned, although  tlie  books  contain  cases  in- 
volving controversies  as  to  tbe  meaning  of 
some  of  the  statutes  *  •  *."  In  Magner 
T.  People,  97  111.  320,  the  court  said:  "Tbe 
ownership  being  In  the  people  of  tbe  state, 
the  repository  of  the  sovereign  authority,  and 
DO  iiulivldual  having  any  property  rights  to 
be  affected.  It  necessarily  results  that  the 
Legislature,  as  tbe  representative  of  tbe  peo- 
ple of  tbe  state,  may  withhold  or  grant  to 
individnals  tbe  right  to  hunt  and  kill  gome 
or  qualify  or  restrict  as,  in  the  opinions  of 
Its  members,  will  best  subserve  the  public 
welfare."  These  authorities  are  approved  in 
Qornbeke  v.  White  (Colo.  App.)  70  Pac.  920. 
Tbe  statutes  of  Colorado,  read  In  the  light 
of  these  decisions,  vest  the  ownership  of 
game  in  the  state  as  a  proprietor,  and  take 
away  the  "right  to  capture  and  kill  unless 
prohibited"  as  It  existed  at  common  law, 
leaving  under  these  statutes  no  right  to  cap- 
ture and  kill  except  as  permitted.  In  the 
language  of  counsel:  "In  other  words  the 
game  without  such  statute  was  like  the  water 
of  the  streams^  ordinarily  open  to  the  first 


appropriator,  except  as  prohibited  by  law, 
wuile  under  these  statutes,  like  the  land  and 
timber  of  tbe  state,  it  can  be  pursued,  ap- 
propriated to  use,  or  held  in  possession  only 
aa  permitted  by  law." 

Section  2,  div.  "b,"  p.  191,  Laws  1809,  so 
far  as  pertinent  is:  "No  person  shall  shoot 
from  a  public  highway  at  game,  or  fish,  or 
hunt  game  hi  any  enclosure  not  public  land, 
without  tbe  consent  of  the  owner  or  persons 
In  charge  of  the  same."  This  section  pro- 
hibiting fishing  within  the  enclosure  of  an- 
other without  bis  consent  was  in  force  at 
the  time  of  tbe  alleged  trespasses  of  defend- 
ant, unless  repealed  by  said  subdivision  7, 
{  7,  p.  233,  Laws  1903.  This  latter  section 
reads:  "That  the  public  shall  have  tbe  right 
to  Usb  in  any  stream  in  this  state  stocked  at 
public  expense,  subject  to  actions  in  trespass 
for  any  damages  done  property  along  the 
bank  of  any  such  stream."  If  this  section 
be.unconstltutlonal,  as  tbe  main  opinion  holds 
it  to  be,  and  as  I  think  it  to  be,  then  said 
section  2  of  division  "b"  of  the  game  law  of 
1809  is  in  existence.  Said  subdivision  7,  I 
7,  Laws  1903,  puri>orts  to  give  tbe  public  a 
right  of  way  over  the  land  of  another  "sub- 
ject to  actions  in  trespass  for  any  damage 
done  proiierty  along  the  bank  of  any  such 
stream."  The  right  of  way,  so  attempted  to 
be  given,  is  not  confined  to  tbe  bed  of  tbe 
stream.  It  purports  to  give  the  public  sucb 
ways  over  tbe  lands  of  an  owner  as  may  be 
convenient  or  necessary  to  exercising  the 
right  of  fishery.  This  section  attempts  to 
make  lawful  a  trespass  upon  the  lands  of  an- 
other by  providing  that  if  any  damage  is  done 
a  recovery  therefor  may  be  had.  It  was  an 
attempt  to  take  private  property  for  private 
use  without  just  compensation.  I  think  it 
clearly  violates  section  15  of  article  2  of  our 
Onstltntlon  prohibiting  the  taking  of  pri- 
vate property  for  public  or  private  use  with- 
out Just  compensation.  New  England  Club 
V.  Mather  (Vt)  35  Atl.  323.  33  L.  R.  A.  509; 
Rockefeller  v.  Lamora  (Sup.)  83  N.  T.  Supp. 
28.').  We  conclude  therefore  that  said  section 
2  of  division  "b,"  Laws  1899,  was  In  force  pro- 
hibiting fishing  within  any  enclosure  without 
the  consent  of.  the  owner. 

To  sum  up.  It  was  competent  for  the  Legis- 
lature to  say  that  defendant  should  not  fish 
within  the  enclosure  of  plaintiff  without  his 
consent  The  Legislature  has  so  said.  De- 
fendant was  fishing  within  the  enclosure  ot 
plaintiff  without  his  consent,  therefore,  was 
there  In  violation  of  the  law.  The  defend- 
ant was  unlawfully  on  tbe  premises  of  tlie 
plaintiff,  and,  as  the  lower  court  held  other- 
wise, its  judgment  should  l>e  reversed. 

Reversed. 

BAILEY,  J.  (dlfSentlng).  After  the  former 
opinion  of  the  court  was  announced  the  At- 
torney General,  on  behalf  of  the  state,  was 
permitted  to  Intervene  and,  upon  reargnment, 
I  am  convinced  that  the  opinion  announced 
by  the  majority  of  the  court  is  erroneous. 
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for  tbe  following  reasons:  The  Angles  and 
Saxons,  who,  in  company  with  tlie  Jutes,  in- 
Taded  and  conquered  England  in  tlie  latter 
part  of  the  flt'tb  and  earlier  portion  of  the 
sixth  centuries,  were  an  energetic,  freedom- 
loving  people,  excessively  fond  of  outdoor 
sports,  hunting,  and  fishing.  These  char- 
acteristics were  accentuated  and  emphasized 
by  the  Norsemen  occasionally  making  war 
upon  the  Anglo-Saxons  and  in  their  raids 
leaving  a  portion  of  their  people,  who  remain- 
ed and  mingled  with  the  Britons.  Until  the 
advent  of  the  Normans,  such  a  thing  as  regu- 
lations concerning  the  right  of  fishery  was 
unknown.  Tbe  waters  of  the  streams,  and 
the  fish  within  tbe  waters,  were  common  prop- 
erty. They  were  as  free  as  the  air  was  free 
and  as  the  birds  which  flew  In  tbe  air  were 
free.  The  Normans  vere  a  different  class  of 
people.  They  strove  for  individual  power 
anddominlon.  Thegrentbaronsdemanded,  and 
William'  and  his  successors  conceded  to  them, 
great  landed  estates.  Then  it  was,  for  tbe 
first  time,  that  the  right  of  fishery  was  vested 
in  individuals,  instead  of  the  common  people. 
The  king,  however,  reserved  tbe  sea,  the  armg 
thereof,  and  the  rivers  entering  therein,  so 
far  as  the  tide  ebbed  and  flowed,  because  it 
was  necessary  to  have  access  to  the  bays 
and  rivers  for  navigation  purposes.  These 
were  called  public  waters,  and  the  right  of 
the  public  to  fish  therein  was  conceded  be- 
cause they  were  public  waters.  There  then 
grew  up  a  series  of  distinctions  of  the  right 
of  fishery.  These  were  divided  Into  the  "sev- 
eral right  of  fishery,"  the  "free  right  of  fish- 
ery" and  the  "public"  or  "common  right  of 
fishery."  Tbe  public  right  of  fishery  was  the 
common  right  to  take  fish  from  tbe  waters 
over  which  tbe  king  held  dominion.  There 
arose  in  England  much  litigation  over  these 
rights  and  their  alleged  violation. 

It  Is  unnecessary  in  this  opinion  to  follow 
tbe  erudition  of  tbe  judges  and  lawyers  con- 
cerning those  matters,  except  to  say,  that 
among  other  principles  which  were  establish- 
ed, it  was  held  that  in  a  free  fishery  a  man 
had  a  property  in  the  fish  before  they  were 
caught;  In  a  common  of  piscary,  or  public 
fishery,  and  In  a  several  fishery,  not  until 
afterwards;  that  a  public  river  Is  a  public 
highway,  and  this  is  Its  distinguishing  char- 
acteristic; that  the  right  to  common  of  fish- 
ery was  vested  in  tbe  people  in  all  public 
rivers.  These  are  the  principles  which  are 
deduced  from  the  learning  of  the  English 
courts  and  jurists  as  they  existed  at  common 
law.  2  Blackstone.  39 ;  Coke  on  Littleton.  122 
(Hargraves*  Note  181);  Lord  Hale.  De  Jure 
Marls,  11.  At  that  time  what  were  called 
public  rivers  were  only  tbe  rivers  affected, 
and  to  the  extent  that  they  were  affected, 
by  the  tides,  because  that  was  the  extent  to 
which  they  were  used  for  navigation. 

In  the  United  States  tbe  right  of  public 

fishery  was  acquiesced  in  for  many  years. 

At  any  rate,  the  books  are  silent  as  to  any 

question  concerning  it  being  raised  for  many 

81  P.- 


years;  until  tbe  landed  proprietors.  In  imi- 
tation of  their  Norman  ancestors,  began  to 
exclude  the  public  from  the  streams  running 
through  private  lands.  It  was  then  deter- 
mined, In  this  country,  that  tbe  right  of  fish- 
ery existed  In  all  public  rivers  and  streams, 
and  rivers  were  public  which  were  navigable 
under  the  then  existing  conditions.  It  was 
no  longer  limited  to  that  portion  of  the  stream 
whldi  was  affected  by  tbe  tide,  but,  so  far 
as  a  boat  could  travel,  tbe  right  of  fishery 
existed.  This  right  of  public  fishery  was 
based  upon  tbe  fact  that  the  stream  was  a 
public  stream,  and  that  tbe  public  bad  the 
right  of  way.  It  has  never  been  held  that 
in  these  public  streams  the  landed  proprie- 
tors had  any  property  in  the  fish  before  they 
were  caught  The  doctrine  was  next  ex- 
tended to  all  streams  upon  which  logs  oi*  ties 
or  the  like  could  be  floated,  even  though  it 
was  necessary  by  use  of  physical  strength  to 
force  the  logs  or  ties  over  the  shallows  and 
rifiles;  and  tbe  doctrine  was  still  announced 
that  the  right  of  fishery  existed  because  the 
people  had  the  right  of  way  along  the  stream, 
and  that  tbe  right  of  fishery  went  with  tbe 
right  of  way. 

The  case  of  Sebulte  v.  Warren,  75  N.  B. 
783,  decided  by  the  Supreme  Court  of  Illinois 
in  October  last,  is  strenuously  argued  as  be- 
ing of.  great  force  in  this  contention.  Right- 
ly viewed,  the  Sebulte  Case  should  have  but 
little  infiuence  in  this  matter  for  at  least  two 
reasons: 

First  Tbe  matter  before  the  court  and  the' 
principles  involved  in  a  detern)ination  of  that 
matter  were  entirely  different  from  that 
which  is  here  involved,  and  the  principles 
necessary  for  a  determination  of  the  same. 
In  the  Sebulte  Case  it  aiipeared  that  tbe 
plaintiff  owned  a  large  tract  of  land  situate 
in  the  Illinois  river  bottom.  It  was  bounded 
on  the  west  side  by  the  river.  This  land  was 
swamp  and  overflow  land,  and  was  subject  to 
overflow  in  times  of  bigb  water  from  natural 
causes.  Previous  to  tbe  construction  of  a 
certain  lock  and  dam,  and  tbe  opening  of  a 
certain  canaK  the  lands  were  valuable  for 
pasturage  during  the  late  summer  and  early 
fall,  when  tbe  bigb  waters  had  subsided. 
Part  of  the  land  had  been  under  cultivation. 
By  tbe  construction  of  this  dam  and  lock,  and 
the  canal,  the  water  in  tbe  river  was  so 
raised  as  to  overflow  the  lands  and  render 
them  worthless  for  agricultural  purposes. 
These  swamps  and  overflowed  lands  t>ecame 
the  resort  of  large  flocks  of  wild  fowl.  This 
gave  tbe  lands  a  market  value  for  bunting 
purposes.  It  also  appeared  that  tbe  plaintiff, 
in  order  to  render  these  lands  more  attrac- 
tive, had  seeded  certain  portions  to  grasses 
and  other  vegetation  seductive  to  the  wild 
fowl.  The  defendants,  who  were  insolvent, 
(there  is  no  allegation  of  insolvency  here)  had 
repeatedly  trespassed  upon  tbe  lands  and 
hunted  over  tbe  same,  and  threatened  to  con- 
tinue to  bunt  thereon.  An  Injunction  was 
prayed  for.    Defendants  contended  that  be- 
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canse  of  the  construction  of  the  dam,  lock, 
and  canal,  the  waters  had  been  raised  and 
covered  the  lands  to  a  depth  sufficient  for 
navigation,  and  that  therefore  the  public  ac- 
quired the  right  of  bunting  and  fishing  in 
said  narlguble  waters.  It  will  be  observed 
that  these  lands  were  private  lands,  and  the 
waters  outside  of  the  bed  of  the  stream  were 
not  navigable  in  their  natural  condition,  but 
that  the  lands  were  available  for  agricultural 
purposes.  The  public,  either  rightfully  or 
wrongfully,  caused  the  river  to  overflow  Its 
banks  permanently  so  that  which  bad  there- 
tofore been  agricultural  land  became  covered 
.  with  water  to  such  a  depth  that  it  was  pos- 
sible to  navigate  it.  This  made  of  it  arti- 
ficial water,  and  it  was  apparent  that  the  only 
question  properly  before  the  court  was  as  to 
whether  the  taking  of  the  lands  for  one  pur- 
pose, to  wit,  the  maintenance  of  the  dam, 
lock,  and  canal,  made  of  the  waters  standing 
thereon  public  waters  for  all  purposes.  With 
us,  as  we  shall  presently  see,  waters  of  the 
natural  streams  of  this  state  are  made  public 
waters  for  all  purposes,  subject  only,  how- 
ever, to  the  coddition  that  the  right  of  ap- 
propriation is  a  privileged  right  Conse- 
quently, the  principles  Involved  In  the  de- 
termination of  the  Schulte  Case  are  entirely 
foreign  to  the  principles  involved  in  the  de- 
termination of  this  case. 

Second.  The  doctrine  as  announced  in  the 
Schulte  Case  is  not  In  harmony  with  the 
great  weight  of  authority  in  the  United 
States  while,  as  above  stated,  the  sole 
question  which  was  properly  before  the 
Illinois  court  was  as  to  whether  the  tak- 
ing of  the  lands  of  plaintiff  by  the  state 
for  one  purpose  gave  the  citizens  of  the 
state  the  right  to  use  them  for  other  pur- 
poses, yet  the  court.  In  its  opinion,  goes 
learnedly  Into  the  entire  question  of  the  right 
of  hunting  and  fishing  in  navigable  waters, 
and  determines,  obiter  dicta,  that  waters 
which  are  capable  of  floating  logs  are  not 
navigable ;  that  they  must  be -capable  of  bear- 
ing up  and  floating  vessels  for  the  trans- 
portation of  property ;  and  the  f&ct  that  there 
Is  water  enough  for  row  boats  or  launches 
does  not  render  the  waters  navigable.  It 
Is  further  determined  that  the  right  to  hunt 
and  fish  In  waters  is  not  incident  to  a  riglit 
of  navigation  In  such  waters.  The  owner  of 
the  land  has  the  exclusive  right  to  bunt  and 
fish  on  his  own  land,  irrespective  as  to  wheth- 
er the  waters  are  navigable  or  not. 

In  rendering  this  obiter  dictum  opinion, 
the  court  simply  announced  what  has  long 
been  the  rule  in  Illinois.  Beckman  v.  Krea- 
mer,  43  111.  447,  92  Am.  Dec.  146.  But  it  is 
entirely  at  variance  with  the  great  weight  of 
authority.  In  Willow  River  Club  v.  Wade, 
100  Wis.  86,  76  N.  W.  273,  42  h.  R.  A.  305, 
and  Lincoln  v.  Davis,  53  Mich.  375,  19  N.  W. 
103,  51  Am.  Rep.  116,  It  Is  held  that  the  pub- 
lic use  of  a  stream  for  floating  timbers  or  for 
small  boats  is  on  the  snrae  principle  as  the  use 
of  highways  by   land  for  simliac  purposes; 


that  one  In  passing  along  a  stream  may  stop 
and  fish,  or  he  may  go  Into  or  upon  the 
stream   for  the  express  purpose  of  fishing. 

This  doctrine  is  also  announced  in  People 
V.  Horiing  (Mich.)  100  N.  W.  691;  Lamprey  y. 
State,  52  Minn.  181,  53  N.  W.  1139,  18  L.  R. 
A.  670,  38  Am.  St  Rep.  541,  and  New  England 
Trout  Club  V.  Mather,  68  Vt  338,  35  Atl.  323, 
33  L.  R.  A.  569.  Similar  rules  were  announ- 
ced In  Pennsylvania,  South  Carolina,  North 
Carolina,  and  Louisana.  In  Gould  on  Wat- 
ers, 106,  it  is  said  that  the  purpose  of  navi- 
gation Is  immaterial,  and  those  who  pass  upon 
the  water  for  the  purpose  of  pleasure,  fish- 
ing and  fowling  have  equal  rights  with  those 
who  navigate  for  business,  trade,  or  agricul- 
ture. "If  fishery  at  a  particular  place  is  of 
such  Importance  to  the  public  that  the  public 
shall  have  the  right  to  exercise  It,  It  is  with- 
in the  true  line  or  development  of  the  law  to 
hold  that  such  use  was  within  the  original 
purpose  of  the  highway,  so  that  the  public 
right  would  extend  to  It"  Farnbam  on 
Waters  and  Water  Rights,  171.  Again,  It  is 
well  settled  in  this  country,  as  well  as  In  Eng- 
land, that  where  the  title  to  the  bed  of  a 
river  is  in  one  owner  and  the  title  to  the 
water  Is  In  another,  the  right  of  fishery  fol- 
lows the  title  to  the  water.  Washburn  on 
Eas.  &  Serv.  566;  Jackson  v.  Haistead,  5 
Cow.  (N.  Y.)  216;  Halford  v.  Bailey,  8  Q.  B. 
1000;  Malcombson  v.  O'Dea,  10  H.  L.  Cases 
503;  Lee  v.  Mallard.  IIG  Ga.  18,  42  S.  E. 
372.  While  we  have  not  gone  to  great  length 
In  reviewing  the  many  cases  bearing  upon 
the  right  of  fishery,  a  carefnl  study  of  them 
will  demonstrate  two  things;  that  where  the 
land  belongs  to  one  party  and  the  water  to 
another,  the  right  of  fishery  follows  the  own- 
ership of  the  water;  and  where  the  public  has 
an  easement  in  the  water  for  the  purpose  of 
navigation,  fishing  goes  with  the  easement  as 
an  incident  thereto,  for  the  reason  that  the 
waters  are  public. 

Now,  let  us  endeavor  to  determine  whether 
or  not  the  natural  streams  of  this  state  are 
public  or  private  property.  Public  property 
may  be  defined  as  that  which  Is  dedicated  to 
the  public  use  and  over  which  the  state  ex- 
ercises control  and  dominion.  With  this  defi- 
nition in  mind,  we  will  examine  the  Constitu- 
tion and  various  acts  of  the  Legislature  with 
some  care.  The  Constitution  of  this  state 
provides:  "The  water  of  every  natural 
stream,  not  heretofore  appropriated,  within 
the  state  of  Colorado,  Is  hereby  declared  to 
be  the  property  of  the  public,  and  the  same  is 
dedicated  to  the  use  of  the  people  of  the  state, 
subject  to  appropriation  as  hereinafter  pro- 
vided." Section  5,  art  16.  This  makes  the 
waters  of  every  natural  stream  public.  They 
are  dedicated  to  the  use  of  the  people,  to  be 
used  by  them  in  such  manner  as  they  see 
fit,  subject  only  to  one  condition;  that  of 
the  right  of  appropriation  for  beneficial  pur- 
poses. Until  the  waters  are  appropriated  and 
diverted  from  the  stream,  they  belong  to  the 
public.    No  stronger  words  could  have  been 
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ased  b)r  the  people  than  are  used  In  this  dec- 
laration. It  is  idle  to  say  that  the  waters  of 
the  streams  are  dedicated  to  the  public  for 
the  purpose  of  appropriation,  because  those 
are  not  the  words  <jf  the  Constitution.  It  is 
a  grant  made  subject  to  that  right  The 
moment  thnt  water  is  appropriated,  it  ceases 
to  belong  to  the  public,  but  becomes  the  prop- 
erty of  the  approprlatpr.  The  individual  who 
makes  the  dlTersion,  and  the  appropriation, 
has  the  exclusive  right  to  its  use,  and  the 
public  is  barred  from  interfering  with  it 
The  contention  that  the  water  of  a  stream  is 
dedicated  to  the  people  for  the  purpose  of  ap- 
propriating, it  must  fall  of  its  own  weight 
because,  immediately  upon  its  being  appropri- 
ated. It  no  longer  belongs  to  the  people.  The 
appropriated  water  belongs  to  the  approprl- 
ator.  If  the  dedication  to  the  people  was  for 
the  sole  purpose  of  appropriation,  there  is  no 
dedication;  the  dedication  does  not  go  into 
effect  until  the  appropriation  is  made,  and  the 
moment  it  is  made  the  water  ceases  to  belong 
to  the  people,  but  becomes  the  property  of 
the  appropriator.  So,  the  right  does  not  ex- 
ist until  the  appropriation  is  made,  and  it 
ceases  to  exist  the  moment  the  appropriation 
is  mad&     It  has  therefore  no  existence  at  all. 

Inasmuch  as  the  right  of  public  fishery  has 
always  existed  in  streams  known  as  public 
streams,  the  right  of  fishery  exists  In  tbenatur- 
al  streams  of  Colorado,  because,  the  water  be- 
ing dedicated  to  the  public,  makes  the  streams 
In  which  thitt  water  flows,  public  streams. 
It  Is  scarcely  correct  to  say  that  the  right  of 
fishery  existed  in  navigable  streams,  simply 
because  they  were  navigable.  The  act  of 
fishing  Is  not  necessarily  connected  with  the 
act  of  navigation.  Their  being  navigable 
made  them  public,  and  their  being  public  gave 
the  right  of  fishery.  So  that,  it  ought  not  to 
be  said  that  fishing  Is  limited  to  navigable 
streams.  Navigation  Is  only  one  of  the  ways 
by  which  a  stream  may  be  made  public. 
There  is  no  higher  authority  for  making  a 
stream  public  than  the  declaration  of  the 
people  themselves.  In  their  compact  of 
organization  dedicating  It  to  the  use  of  the 
people. 

The  grant  made  by  the  Constitution  is  the 
fundamental  law  of  the  land.  It  Is  one  of 
the  sacred  rights  of  the  people  and  the  courts 
being,  to  a  large  extent  the  guardians  of 
these  rights,  should  see  to  It  that  they  are 
not  annulled,  violated,  or  abridged.  When, 
by  the  Constitution,  the  water  of  the  natural 
streams  of  the  state  was  declared  to  be  the 
property  of  the  public,  and  was  dedicated  to 
the  use  of  the  people,  there  was  also  dedicat- 
ed to  their  use  a  right  of  way  through  the 
channel  of  every  natural  stream  of  the  state, 
because  such  right  of  way  Is  a  necessary  in- 
cident to  the  full  and  complete  use  and  en- 
joyment of  the  grant,  and  no  private  owner- 
ship can  defeat  such  right  of  way.  The  leg- 
islation of  this  state  has  always  assumed, 
not  only  public  ownership  of  the  water,  but 


also  the  right  to  direct  and  control  the  use 
of  the  channel  or  bed  of  the  stream.  In 
1872,  before  Colorado  became  a  state,  the 
Legislature  passed  an  act  which  provided: 
"That  it  shall  and  may  be  lawful  for  any 
person  or  persons  to  float  any  and  all  kinds 
of  timber,  such  as  saw  logs,  ties,  fencing  poles 
or  posts  and  firewood  down  any  of  the 
streams  of  this  state."  If,  as  has  been  fre- 
quently determined  by  courts  of  last  resort, 
,the  floating  of  logs  or  ties  is  an  act  of  nav- 
igation, then  the  floating  of  poles  or  posts  or 
firewood  is  navigation  and  her^,  by  a  legis- 
lative grant,  the  right  of  way  was  given  to 
the  public  down  and  through  these  streams 
and  they  were  made  public  streams.  Then 
came  the  adoption  of  the  Constitution,  which 
reiterated  tbe  doctrine  that  these  were  pub- 
lic streams.  Again,  in  1879,  tbe  Legislature 
passed  an  act  providing  that  the  owners  of  . 
reservoirs  may  conduct  the  water  from  the 
reservoirs  into  and  along  any  of  tbe  natural 
streams  of  the  state,  thus  empbaslzlug  the 
doctrine  that  these  were  public  streams.  In 
1881  the  Legislature  recognized  the  right  to 
construct  dams  in  the  public  streams  of  the 
state,  but  made  tbe  condition  that  in  the 
construction  of  such  dams,  flshways  shouM 
be  made,  providing  for  the  passage  of  the 
flsb.  This  was  reiterated  in  1897  and  again 
in  1899,  and  in  the  act  of  1899  It  is  provided 
that  no  ties  or  timber  shall  be  driven  or 
floated  down  any  streams  containing  fish. 
Upon  this  last  provision  great  stress  is  laid 
by  some  of  the  friends  of  the  court,  because 
it  is  said  that  it  directly  repeals  the  law 
of  1872,  making  provision  for  tbe  floating  of 
logs  and  other  timber  down  the  public 
streams. 

The  conclusion  to  be  drawn  from  tbe  act 
of  1899  is  favorable  to  the  defendant,  rather 
than  otherwise,  because,  while  It  prohibits 
the  floating  of  timber  on  the  streams  contain- 
ing flsb,  it  reiterates  and  emphasizes  the  fact 
that  the  state  assumes  absolute  control  over 
these  streams.  It  having  in  effect  theretofore 
declared  that  they  were  public  hlghwayE^. 
It  now  declares  that  such  use  shall  not  be 
made  of  the  public  highway  as  to  be  inju- 
rious or  detrimental  to  the  flshing  interests. 
In  1897  tbe  Legislature  passed  an  act  which 
permitted  any  person  or  company  to  divert 
water  from  one  public  stream,  and  turn  it 
into  another  public  stream  and  take  out  the 
same  amount  of  water  again,  making  pro- 
vision for  loss  by  seepage  and  evaporation. 
So,  here,  again.  Is  a  solemn  declaration  that 
these  are  public  streams.  By  the  act  of  1897 
the  people  were  given  the  right  to  increase 
the  flow  of  the  stream,  the  exercise  of  which 
right  might  easily  Injure  adjoining  property. 
In  this  case  it  is  contended  that  tbe  right 
to  wade  in  the  stream,  which  could  not  pos- 
sibly injure  the  property,  could  not  be  given. 
Then  came  the  act  which  Is  In  question  here, 
approved  in   1903.    This  provides  that   the 
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public  Bball  have  the  rlgbt  to  flsb  In  any 
Btreams  In  tbts  state,  stocked  at  public  ex- 
pense, wbicb  Is  but  a  reiteration  of  tbe  doc- 
trine as  first  announced  In  1872,  tb'at  tbese 
streams  are  public.  For  more  tban  30  years 
tbey  have  been  treated  by  the  people,  and  by 
tbe  representatives  of  the  people  at  each  Gen- 
eral AsFembly,  as  public  streams.  It  is  as- 
serted that  this  act  Is  In  violation  of  section 
15,  article  2  of  tbe  Constitution,  In  that  It  is 
an  attempt  to  take  property  without  doe. 
process  of  law.  I  fail  to  see  tbe  force  of  this 
assertion.  The  same  Constitution  provides 
that  these  streams  are  public,  the  waters  are 
dedicated  to  tlie  use  of  the  people  and,  as  we 
have  seen,  if  the  streams  themselves  are  public, 
and  the  water  belongs  to  tbe  people,  the  people 
have  the  right  of  way  In  the  bed  of , the  stream 
for  all  purposes  not  inconsistent  with  the 
constitutional  grant,  and  he  who  comes  into 
tbe  state  and  settles  here  and  takes  land, 
must  take  it  according  to  the  local  usages  and 
customs,  and  under  tbe  provisions  of  the  laws 
of  the  state.  Faull  v.  Cooke,  10  Or.  455,  26 
Pac.  C02.  20  Am.  St.  Rep.  830. 

Riparian  rights  In  tbe  several  states  are 
dependent  upon  the  state  laws.  Lamprey  v. 
State,  52  Minn.  181,  68  N.  W.  1130,  18  L.  R. 
A.  G70,  38  Am.  St.  Rep.  541;  Kenyon  v.  Knlpe. 
(C.  C.)  46  Fed.  309.  In  the  opinion  of  the 
majority  of  the  court  It  is  stated  that  this 
land  was  filed  upon  and  taken  subsequent  to 
the  adoption  of  the  Constitution  and  there- 
fore It  was  taken  subject  to  the  constitutional 
provisions  and,  if  that  Is  true,  the  right  of 
way  in  the  bed  of  tbe  stream  never  did  be- 
long to  tbe  proprietor  of  tbe  estate,  except 
subject  to  the  right  of  tbe  public,  and,  in- 
asmuch as  It  never  belonged  to  the  plain- 
tiff, it  could  not  be  taken  from  him.  The 
people  have,  at  all  times  since  the  adoption 
of  the  Constitution,  acted  along  the  belief 
that  the  right  of  public  fishery  existed  in  all 
of  the  streams  of  the  state.  They  have  es- 
tablifihed  hatcheries  for  the  propagation  of 
fish  wherewith  tbe  streams  might  be  stocked, 
80  that  the  supply  would  not  be  exhausted. 
They  have  established  a  department  of  tbe 
government  of  the  state  for  tbe  purpose  of 
guarding,  controlling,  and  protecting  the  fish 
in  tbese  public  streams.  In  the  establish- 
ment of  the  fish  batcberles  they  expended, 
since  the  year  1881,  $52,900.  In  the  payment 
of  expenses  for  tbe  flsb  and  game  department, 
for  salaries  and  the  maintenance  and  protec- 
tion of  these  fish,  they  have  expended  since 
the  adoption  of  the  Constitution,  $258,600, 
making  the  princely  sum  of  $311,500  which 
the  people  iiave  paid  that  they  and  their 
children  and  their  guests  might  enjoy  the 
privilege  of  a  few  months'  recreation  in  the 
summer  season,  by  fishing  and  the  like. 

Can  it  be  said  that  the  construction  placed 

upon  the  Constitution  by  the  representatives 

of  the  people,  practically  contemporaneous 

therewith  and  continuously  down  to  the  pres- 

^^ms,  shall  have.no  Influence  with  the 


court?  Can  It  be  said  that  the  constant 
and  repeated  declarations  of  the  Legislature 
since  the  territorial  days,  to  the  effect  that 
these  waters  and  these  streams  are  public 
waters  and  public  streams,  and  the  filling 
of  them  with  flsb  propagated  and  cultivated 
at  great  expense,  should  have  no  weight  in 
determining  tbe  matters  here  involved?  Can 
it  be  said  that  the  representatives  of  tbe 
people  have  done  these  things  for  the  advan- 
tage and  profit  of  the  landed  proprietors, 
and  not  for  the  beneflt  of  the  people  them- 
selves? It  is  fully  recognized  that  tbe  para- 
mount right  to  tbe  use  of  the  waters  of  this 
state  shall  be  for  irrigation,  mechanical  and 
domestic  purposes,  yet,  this  right  must  be 
exercised  as  far  as  possible  so  as  not  to 
interfere  with  tbe  right  of  fishing.  If  tbe 
contention  of  tbe  plaintiff  and  some  of  the 
friends  of  the  court  is  correct,  bow  vain  have 
been  the  acts  of  the  people  and  of  their 
representatives  in  .  Legislature  assembled ! 
For  more  than  30  years  they  have  made  tbe 
most  elaborate  provision  for  tbe  cultivation 
.and  preservation  of  tbe  fish  in  the  natural 
streams  of  this  state,  yet,  it  is  said  that  tbe 
people  at  whose  expense  this  has  all  been 
done  shall  neither  have  profit  nor  pleasure 
therefrom,  but  it  all  inures  to  tbe  beneflt 
of  the  adjacent  proprietor. 

One  of  the  friends  of  the  court,  in  bis 
elaborate  brief,  goes  outside  of  tbe  record  to 
state  that  many  portions  of  the  public 
streams  are  not  owned  by  private  individ- 
uals, but  still  remain  a  part  of  the  public 
domain.  The  learned  counsel  says  that  this 
may  be  outside  of  the  record,  but  that  it 
may  fairly  be  considered  as  a  matter  of  pub- 
lic knowledge.  We  are  willing  to  take  it 
upon  that  ground,  but  it  may  be  fairly 
stated,  as  a  matter  of  fact,  tbat  counsel  is 
mistaken.  For  example,  take  the  principal 
fishing  streams  of  this  state,  for  Instance, 
the  Laramie,  tbe  Cache  la  Poudre,  the  Big 
Thompson,  the  Platte,  the  Gunnison,  and  the 
Grand  rivers.  There  is  scarcely  a  foot  of 
an;  of  these  streams  that  is  not  owned  or 
claimed  by  settlers,  except  those  portions 
which  flow  through  rugged  and  inaccessible 
gorges  and  canons,  where  fishing  Is  imprac- 
ticable. However,  this  is  but  begging  tbe 
question.  If  one  man  may  acquire  tbe  land 
through  which  a  few  miles  of  a  stream  flows 
and  thereby  prevent  fishing,  he,  or  any  num- 
ber of  men,  may  acquire  all  of  the  land 
through  which  the  stream  flowsi  and  thus 
absolutely  destroy  the  right  of  public  fishery. 

This  action  is  unconscionable  and  should 
not  be  tolerated,  even  though  it  might  be 
maintained  upon  technical  grounds,  because 
there  is  no  allegation,  claim,  or  pretense  that 
the  defendant  was  in  any  way  injuring  tbe 
property  of  tbe  plaintiff.  There  is  no  conten- 
tion that  the  property  of  tbe  plaintiff  was  not 
In  as  good  condition  after  the  defendant  bad 
ceased  his  fishing  operations,  as  it  was  be- 
fore. He  was  not  walking  upon  the  banks 
of  the  stream;  be  was  not  treading  down  the 
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grass  of  the  plaintiff;  be  was  not  breaking 
the  twigs  of  the  trees  that  grew  along  the 
banks.  In  no  way  was  be  interfering  with 
the  right  of  possession,  nor  was  be  injuring 
the  freehold.  He  was  simply  walking  upon 
the  ground  which  was  covered  with  water, 
and  which  ground  was  of  no  benefit  or  use 
to  the  plalutiff,  except  for  the  purpose  of 
supporting  bis  other  ground.  It  is  not  con- 
tended that  the  disturbance  of  the  gravel  or 
boulders  which  lie  in  the  bottom  of  the 
stream  and  which  might  be  trampled  upon 
by  the  defendant,  would  be  of  any  injury 
to  the  plaintiff.  All  that  Is  complained  of 
is  that  be  stepped  his  foot  upon  the  plaintiff's 
banen  soil,  or  boulders  and  gravel,  and  tills 
is  made  the  basis  of  an  action.  The  doctrine 
of  "de  minimis  non  curat  lex"  ought  to 
apply  with  striking  force  in  a  case  so  barren 
of  right,  equity,  or  justice  as  this.  If  not. 
It  may  be  well  Inquired  as  to  when,  and 
under  what  circumstances,  the  court  will 
cease  to  take  cognizance  of  trifles. 

If  it  is  determined  that  the  right  of  pub- 
lic fishery  does  not  exist  in  this  state,  the 
court  by  a  judicial  act,  will  have  confiscated 
nearly  $500,000  of  the  peoples'  money  and  di- 
verted it  to  the  use  and  benefit  of  a  few 
landed  proprietors,  country  clubs,  and  fishing 
associations.  That  wblcb  belongs  to  the* 
whole  people  will  be  given  to  a  few  and,  in 
that  event,  the  only  consistent  thing  for  the 
Iiegislature  to  do  will  be  to  pass  an  act 
aatborizing  the  dismantling  of  these  fish 
hatcheries  and  abollstalug  the  offices  of  the 
fish  warden  and  his  deputies,  and  refuse  to 
make  further  appropriations  for  the  purpose 
-of  maintaining  establishments  which  are  to 
be  used  solely  to  afford  the  means  of  enjoy- 
ment to  those  who  are  enabled  by  reason  of 
tbelr  wealth  or  other  fortunate  condition  to 
acquire  by  purchase,  lease  or  otherwise,  the 
right  of  fishery  from  the  ranchmen  who  live 
npon  these  streams.  That  which  has  hereto- 
fore been  free,  will  become  an  object  of  bar- 
ter and  sale.  The  poor,  to  whom  work  is  a 
necessity  and  recreation  a  blessing,  will  be 
4eprlved  of  a  constitutional  right,  so  that 
the  pleasure  of  the  clubmen  and  the  land- 
holders may  be  Increased.  It  having  been 
-declared  by  the  people  In  their  Constitution 
that  the  waters  of  the  state  belong  to  the 
people,  and  everything  necessary  to  the  com- 
plete enjoyment  of  those  waters  perforce  go- 
lug  with  the  constitutional  graut,  and  the 
I)eople  having  exercised  the  right  of  way 
through  these  streams  for  every  conceivable 
pui-pose  since  the  territorial  days,  and  the 
streams  having  been  stocked  with  fish  belong- 
ing to  the  people,  and  the  representatives  of 
the  people,  in  Legislature  assembled,  uaving 
frequently  declared,  In  effect,  the  existence  of 
this  right  of  way,  and  prohibiting  by  legis- 
lative enactment  the  right  of  the  freeholder 
to  Interfere  with  the  flow  of  the  water;  I, 
for  one,  am  not  willing  to  consent  that  this 
PiTopet-ty  and  these  rights  may  be  taken  by 
Judicial  repeal  from  the  people  In  whom  they 


are  vested  by  constitutional  igrant,  and  given 
to  the  individual  proprietors  and  the  club 
lessees  by  judicial  enactment. 

Since  the  foregoing  was  prepared,  Mr.  Jus- 
tice GUNTEB  has  written  his  concurring 
opinion.  In  which  he  agrees  with  the  con- 
clusion arrived  at  by  the  majority  of  the 
court,  but  arrives  at  the  same  conclusion  by 
a  different  mode  of  reasoning  which  In  my 
opinion  is  also  untenable.  The  question  in 
this  case  Is  not:  "Has  a  fisherman  the  right 
to  flsh  where  tbe  game  law  says  be  shall 
not?"  But  It  Is:  May  a  fisherman  fish 
where  the  game  law  says  he  may?  Sup- 
pose this  proviso  of  the  act  of  1803  is  uncon- 
stitutional, it  does  not  necessarily  follow  that 
the  contention  of  tbe  learned  justice  is  cor- 
rect, for,  as  I  have  shown.  In  tbe  absence  of 
a  statute  in  this  state,  the  flsherman  would 
have  the  right  to  flsh  in  the  waters  flowing 
over  the  land  of  another,  provided  this  could 
be  accomplished  without  damaging  the  prop- 
erty of  the  proprietor,  and  it  Is  a  grave  ques- 
tion ns  to  whether  the  act  of  1809  is  not  re- 
pealed by  tbe  repealing  clause  of  the  act  of 
iy03.  It  is  unnecessary  to  investigate  that 
matter,  because  in  order  to  declare  this  act 
unconstitutional  it  is  necessary  to  read  into 
it  words  which  are  not  there.  Tbe  words  of 
the  statute  are  that  tbe  "pnbllc  shall  have 
the  right  to  flsh  in  any  stream  in  thiS'State. 
stocked  at  public  expense,  subject  to  actions 
for  trespass  for  any  damage  done  the  prop- 
erty along  the  bank  of  any  such  stream." 
I  am  unable  by  any  process  of  reasoning  to 
rend  Into  this  statute  a  permission  to  damage 
tbe  property  along  the  bank  of  the  stream 
or  elsewhere.  The  right  that  is  given  Is  only 
of  flsbing  and  if  that  right  can  be  exercised 
without  damaging  the  adjoining  property, 
then  no  property  has  been  taken  or  damaged 
in  violation  of  the  statute.  To  say  that  this 
act  violates  tbe  Constitution  because  it  per- 
mits the  public  to  take  or  damage  private 
property  Is  to  say  that  the  act  authorized  the 
taking  or  Injuring  of  tbe  property  and,  with 
all  due  deference  to  the  learned  jurists  who 
have  written  the  foregoing  opinions,  I  must 
say  tbat  It  is  impossible  for  me  to  flnd  any- 
thing In  the  words  of  the  statute  which  war- 
rant such  a  construction.  The  statute  gives  the 
right  to  flsh  in  the  stream  and  that  is  all  that 
it  gives.  If  tbe  right  may  be  exercised 
without  damaging  or  Injuring  the  property  of 
another,  then  it  does  not  violate  tbe  provis- 
ions of  the  Constitution.  The  statute  should 
be  so  construed  as  to  permit  these  things 
whlcb  the  law  says  may  be  done,  if  by  so 
doing  tbe  constitutional  rights  of  others  are 
not  impaired.  That  flsbing  may  be  engaged 
in  without  damaging  the  property  of  tbe  ad- 
joining proprietor,  is  apparent  from  this  case. 
Here,  tbe  defendant  was  standing  In  tbe 
stream  without  damaging,  injuring  or  molest- 
ing the  property  of  another,  and  this  the 
law  says  tbat  he  may  do,  and  the  Constitution 
does  not  prohibit  it  Tbe  provision  of  tbe 
statute  wblcb  gives  tbe  right  to  maintain  »" 
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action  to  recover  for  damage  done  to  the  prop- 
erty under  the  banks,  cannot  be  construed 
as  authorizing  the  commission  of  a  trespass. 
The  fair  construction  to  be  placed  upon  those 
words  is  simply  that  the  statute  shall  not  be 
so  construed  as  to  permit  the  commission  of 
damage. 

It  Is  a  fundamental  doctrine  that  where  a 
statute  is  capable  of  two  constructions,  that 
must  be  adopted  which  will  render  the  statute 
constitutional,  and  this  is  true  even  though 
it  be  not  the  most  obvious  construction. 
Sedgwick  on  Construction  of  Statutes  and 
Constitutional  Law,  260,  and  note  A;  Iowa 
Homestead  Company  v.  Webster  County, 
21  Iowa,  221;  Col  well  v.  May's  Landing 
Water  Power  Co.,  19  N.  J.  Eq.  245;  BIgelow 
V.  West  Wis.  Ry.  Co.,  27  Wis.  478.  "When 
courts  are  called  upon  to  pronounce  the  in- 
validity of  an  act  of  Legislature  passed  with 
all  the  forms  and  ceremonies  requisite  to  give 
it  the  force  of  law,  they  will  approach  the 
question  with  great  caution  and  examine  it 
In  every  possible  aspect  and  ponder  upon  it  as 
long  as  deliberate  and  patient  attention  can 
throw  any  new  light  upon  the  subject,  and 
never  declare  the  statute  void  unless  the 
nullity  and  invalidity  of  the  act  are  placed  in 
their  judgment  beyond  reasonable  doubt 
A  reasonable  doubt  must  be  solved  in  favor  of 
the  legislative  action  and  the  act  be  sus- 
tained." Cooley  on  Constitutional  Limita- 
tions, 252.  And  again,  the  same  author  at 
page  255  says:  "The  duty  of  the  court  to  up- 
bold  a  statute  when  conflict  between  It  and 
the  Constitution  Is  not  clear  and  the  Implica- 
tion which  must  always  exist  that  no  viola- 
tion has  been  intended  by  the  Legislature, 
may  require  it  in  some  cases  where  the  mean- 
ing of  the  Constitution  Is  not  In  doubt  to  lean 
In  favor  of  such  a  construction  of  the  statute 
as  might  not  at  first  view  seem  most  obvious 
and  natural.  For,  as  a  conflict  between  the 
statute  and  the  Constitution  is  not  to  be  Im- 
plied, it  would  seem  to  follow  that  the  court 
If  possible  must  give  the  statute  such  con- 
struction as  will  enable  it  to  have  effect" 

There  is  no  necessity  to  further  multiply 
words  or  add  authorities  upon  propositions 
which  appear  to  be  fundamental.  In  order  to 
declare  this  statute  unconstitutional,  the 
court  must  say  that  the  Legislature  Intended 
to  give  the  right  to  take  or  damage  private 
property  and  avoid  the  law,  not  because  of 
what  the  Legislature  did,  but  because  of 
what  the  court  thinks  It  intended  to  do,  and 
must  add  to  the  law  words  which  are  not 
there,  and  which  by  fair  construction  cannot 
be  presumed  to  be  there.  The  courts  have 
sometimes  given  a  forced  construction  to  a 
law  In  order  to  maintain  it,  but  that  this 
should  be  done  In  order  to  destroy  It  Is  con- 
trary to  the  authorities.  It  Is  rather  anoma- 
lous to  assume  that  the  Legislature  Intended 
to  say  what  it  did  not  and  then  declare  what 
it  did  unconstitutional  because  of  such  as- 
Mumed  intention.  As  to  whether  or  not  a 
flsberman  would  have  the  right  to  walk  along 


the  banks  of  the  stream  and  tread  down  the 
grass  of  the  proprietor  by  virtue  of  the  terms 
of  this  statute,  is  a  question  not  before  the 
court  The  question  here  determined  is  as 
to  whether  or  not  the  Legislature  can  give 
the  right  to  flsh  in  streams  flowing  over  the 
laud  of  another  when  that  right  is  exercised 
without  damage,  injury  or  detriment  to  the 
estate  of  the  adjoining  proprietor.  I  am 
firmly  convinced  that  the  construction  placed 
upon  this  statute,  in  order  that  the  same  may 
be  declared  unconstitutional,  is  a  violent  one 
and  unwarranted  by  the  terms  of  the  act 

My  excuse,  if  any  be  needed,  for  the  filing 
of  this  dissenting  opinion  is  the  grave  danger 
to  the  agricultural  interests  of  the  state  by 
the  announcement  of  the  doctrine  that  the 
state  has  not  full  and  absolute  control  of  the 
unappropriated  waters  of  the  state,  and  the 
fear  I  have  that  such  a  ruling  will  plunge  the 
people  Into  interminable  litigation. 

STEELE,  J.,  concurs. 


(36  Colo.  14) 
PEOPLE   ex   rel.    HODGES   et  al.   v.    DIS- 
TRICT COURT,  SECOND  JUDICIAL 
DIST.  et  al. 
>   (Supreme  Court  of  Colorado.    Sept.,  1904.) 

1.  COUBTS  —  03I0INAI.  JUBISDICTIOn  OF  SD- 
FBEME  COITBT. 

The  Supreme  Court  will  assume  jurisdic- 
tion of  an  original  proceeding  in  certiorari  to 
review  a  judgment  claimed  to  deprive  the 
election  judge  of  one  party  of  the  joint  cus- 
tody of  the  registration  lists  and  of  nis  share 
of  the  official  ballots. 

2.  Elections— Registbation  Lists. 

In  making  copies  of  registration  lists  for 
the  use  of  the  election  judges,  all  names  known 
to  be  fictitious,  false,  or  fraudulent  should  be 
omitted. 

Original  proceedings  in  certiorari  by  the 
people,  on  the  relation  of  one  Hodges  and 
others,  against  the  district  court  of  the  Sec- 
ond Judicial  district  and  others.  Orders  en- 
tered by  the  court  below  vacated,  and  juris- 
diction of  the  case  retained. 

H.  J.  Hersey,  C.  W.  Waterman,  E.  P.  Costl- 
gan,  W.  E.  Hutton,  Clinton  Reed,  L.  W. 
Banister,  and  A.  M.  Stevenson,  for  petition- 
ers. George  F.  Dunklee,  S.  W.  Belford,  Har- 
vey Riddell,  A.  M.  Berry,  and  Gerald  Hughes, 
for  respondents. 

PER  CURIAM.  The  cause  presented  by 
petitioners  is  of  a  character  which  fully  justi- 
fies this  court  in  assuming  jurisdiction.  Pe- 
titioners complain  of  the  judgment  entered 
by  the  district  court,  because,  they  claim, 
its  effect  is  to  deprive  the  judge  of  the  party 
which  they  represent  of  the  joint  custody 
of  the  registration  lists,  and  also  his  share 
of  the  official  ballots.  The  respondents  con- 
tend that  the  judgment  below  Is  not  suscepti- 
ble of  this  construction,  but.  In  order  to  set 
that  question  at  rest,  have  frankly  offered  iu 
open  court  to  have  a  judgment  rendered 
which  shall  direct  that  the  registration  lists 
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of  tbe  several  predncta  be  delivered  Into  the 
Joint  custody  of  the  Judge  appointed  by  the 
respondent  Riddle  and  one  of  the  Judges  ap- 
pointed by  one  of  the  other  respondents,  and 
that  the  ballots  for  the  nse  of  tbe  voters  In 
each  precinct  be  divided  equally  between  the 
Judge  appointed  by  Mr.  Riddle  and  one  of 
tbe  Judges  appointed  by  either  of  the  other 
respondents.  As  to  these  matters,  Judgment 
will  be  directed  accordingly. 

It  Is  also  charged  on  behalf  of  the  petition- 
ers that  the  registration  lists  now  in  tbe 
bands  of  respondents,  and  which  they  are 
about  to  coi)y  and  send  out  to  the  several 
election  Judges,  contain  fictitious  names  and 
false  and  fraudulent  registrations,  and  that 
the  judgment  of  the  court  below  directs  that 
respondents  shall  make  a  full  and  true  copy 
of  all  registration  lists,  which  would  neces- 
sarily Include  the  alleged  fictitious  names 
and  false  and  fraudulent  registrations.  Tbe 
stntute  contemplates  that  the  registration 
lists  shall  only  contain  tbe  names  of  quali- 
fied electors. 

The  respondents  will,  therefore,  be  directed 
that.  In  making  out  and  delivering  the  lists 
of  voters  for  the  several  precincts,  they  shall 
omit  from  such  lists  all  names  which  they 
know  to  be  fictitious,  false,  or  fraudulent 
An  order  will  also  be  entered  directing  that 
the  district  Judge  take  no  further  action  In 
the  cause  to  which  the  writ  of  certiorari  here- 
in was  sued  out  and  that  all  orders  hereto- 
fore entered  therein  be,  and  the  same  are 
hereby,  vacated  and  set  aside.  Jurisdiction 
of  the  cause  will  be  expressly  retained  for 
such  further  orders  as  may  be  proper. 

Nothing  herein  shall  be  construed  as  ren- 
dering tbe  lists  of  voters  so  to  be  certified 
as  conclusive  that  they  are  In  ail  respects  cor- 
rect, or  that  the  names  so  certified  are,  in 
fact.  legal  voters;  but  that  all  questions  In 
relation  thereto  may  be  raised  the  same  as 
though  such  lists  had  not  been  furnished  un- 
der tbe  order  of  this  court  In  performing 
the  dntles  herein  enjoined  upon  the  several 
members  of  the  election  commission,  they 
shall  not  be  interfered  with  through  any  pro- 
ceeding oy  the  court  below  concerning  the 
matters  Involved  In  this  proceeding ;  the  pur- 
pose being  to  permit  tbe  election  commission 
to  honestly  and  conscientiously  perform  the 
duties  enjoined  by  law  as  herein  enumerated. 


(36  Colo.  1) 

DAVIDSON  V.  FRASER  (tvro  cases). 
(Supreme  Court  of  Colorado.    Jan.  8,  1906.) 

1.  Appeal  — Scope  and  Contents  op  Recobd 
—Bill  or  Exceptions— Combination  witu 
Record. 

Where,  Instead  of  lodging  In  the  Supreme 
Court  transcripts  of  the  record  proper,  togetiier 
with  a  bill  of  exceptions,  appellnnt  blended  tlie 
two  in  one,  and  the  record  as  tbus  made  was 
certified  and  attested  by  the  trial  judge  and  by 
the  clerk,  the  exceptions  were  properly  pre- 
served. 

[Ed.   Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {  2402.] 


2.  Mines  and  KTinerals— Advebse  Claiv^^ 
BjJEctment— Pleading. 

Tbougb  an  amended  complaint  in  ejectment 
in  support  of  an  adverse  to  a  mining  location, 
was  inartificial,  in  that  it  contained  averments 
in  support  of  an  adverse  between  hostile  loca- 
tions, inKtead  of  limiting  tbe  ailegntions  to  a 
statement  that  plaintiff  had  been  ousted  from 
bis  interest  in  tlie  premises  in  controversy  by 
a  co-owner,  on  which  be  relied  to  maintain  bis 
action,  it  was  not  for  that  reason  objectionable, 
because  tbe  original  complaint  only  embraced 
parts  of  tbe  claim  wbicb  did  not  conflict  with 
another  claim,  while  tbe  amended  complaint 
limited  tbe  ground  in  controversy  to  tbe  con- 
flict t>etween  the  two. 

3.  rLBADiNO  —  AMENDVsRT— Cause  or  Ao- 

TION. 

Where  the  cause  of  action  pleaded  by 
plaintiff  in  his  original  complaint  consisted  of 
his  alleged  exclusion  by  defendant  from  bis  in- 
terest in  a  certain  mining  tinim  and  his  inter- 
rat  in  such  claim,  an  amended  complaint  direct- 
ed to  plaintiff'd  interest  as  a  co-tenant  in  tbe 
land  in  controversy,  and  pleading  bis  exriusion 
therefrom  by  defendant  was  not  objectionnble 
as  changing  the  cause  of  action  originally  plead- 
ed, because  tbe  facts  were  presented  differently. 

4.  Mines  and  Minbbals— Aovebsb  CulUIB— 
Federal  Statutes— Application. 

Rev.  St.  U.  S.  IS  2.125.  2320  ID.  S.  Corap. 
St  I'JOl.  pp.  1429,  14301.  providing  for  the 
issuance  of  patents  for  mineral  lands  and  the 
prosecution  of  adverse  claims  to  mining  locations, 
apply  only  to  adverse  claims  arising  out  of  in- 
dependent conflicting  locations  of  tbe  same 
ground,  and  not  to  controversies  between  co- 
owners  claiming  under  the  same  location. 
6.  Same— Co-OwNEBS— Adverse  Proceedtnos. 

An  owner  of  an  interest  in  a  mining  claim, 
who  has  been  excluded  by  bis  co-owner  from 
an  application  for  patent,  may  adverse  or  pro- 
test such  application  and  maintain  an  action  in 
support  thereof,  under  Code  Civ.  Proc  {  275, 
permitting  an  action  for  possession  of  an  inter- 
est in  realty  to  be  brought  by  a  tenant  in  com- 
mon against  bis  co-tenant,  where  tbe  latter  baa 
actually  ousted  the  former  or  done  some  act 
or  acts  amounting  to  a  denial  of  his  rights  as  ^ 
co-tenant 

Appeal  from  District  Court,  Park  County; 
Samuel  L.  Carpenter,  Judge. 

Actions  by  Alexander  B.  Davidson  against 
Willl.nra  Fraser.  From  a  Judgment  in  favor 
of  defendant  In  each  case,  plaintiff  appeals. 
Reversed. 

The  main  question  In  each  of  these  appeals 
being  the  same,  they  will  be  disposed  of  In  - 
one  opinion.  Appellee  filed  separate  applica- 
tions in  bis  own  name  and  right  for  patent 
on  tbe  A.  Alexander  and  the  East  Saginaw 
lode  mining  claims.  These  applications  were 
adversed  by  appellant  who  brought  suits  In 
ejectment  in  support  thereof.  In  each  of 
these  actions  he  set  up  In  bis  complaint 
that  be  was  a  co-tenant  with  defendant  and 
tbe  owner  of  an  undivided  one-third  Interest 
In  each  claim,  and  further  pleaded  facts 
from  which  it  appeared  tbe  defendant  bad 
excluded  him  from  his  interest  therein,  and 
denied  bis  rights  as  a  co-tenant  To  each  of 
these  complaints  a  defense  was  interposed 
by  way  of  motions  or  demurrers,  to  tbe  ef- 
fect that  one  claiming  to  be  a  co-tenant  In  a 
mining  claim  upon  which  application  for 
patent  is  made,  from  which  he  is  excluded. 
Is  not  entitled  to  file  an  adverse  against  6ucb 
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application,  nor  maintain  an  action  In  gup- 
port  thereof.  These  defenses  were  sustained. 
Thereupon  the  plaintiff  filed  an  amended 
complaint  in  the  action  which  iurolved  the 
'Cast  Saginaw  lode.  The  latter  amended  the 
original  in  some  particulars,  which,  however, 
it  is  not  necessary  to  notice.  The  same  de- 
fense was  again  Interposed  and  sustained, 
and  the  action  dismissed.  Plaintiff  also  fil- 
ed an  amended  complaint  In  the  cause  in- 
volving the  A.  Alexander  lode.  This  plead- 
ing. In  addition  to  the  facts  originally  pleaded, 
based  the  right  of  ownership  of  the  interest 
in  the  premises  in  controversy  upon  an  execu- 
tory contract  and  a  conveyance  which  plain- 
tiff sought  to  have  reformed,  from  each  of 
which,  by  mutual  mistake  of  himself  and  his 
grantor,  there  had  been  omitted  the  interest 
in  the  premises  which  It  was  the  intention  of 
the  parties  to  include  In  such  contract  and 
conveyance.  The  contract  referred  to  and 
the  deed  mentioned  had  not  been  executed 
by  the  defendant,  but  by  another  party,  who 
subsequently  conveyed  to  the  defendant  the 
Interest  In  the  claim  which  the  plaintiff  con- 
tended belonging  to  him;  It  being  alleged  that 
the  defendant  took  this  interest  with  full 
knowledge  of  plaintiffs  rights.  The  defend- 
ant moved  to  dismiss  the  amended  com- 
plaint, for  the  reasons  stated  In  the  defense 
interposed  to  the  original,  and  also  upon  the 
ground  that  the  amended-  complaint  stated 
a  different  cause  of  action  from  the  original, 
and  against  a  stranger  to  the  suit.  This 
motion  was  sustained. 

Geo.  K.  Elder,  for  appellant  C.  A.  Wilkin, 
for  appellee. 

GABBERT,  C.  J.  (after  stating  the  facts). 
It  is  contended  on  behalf  of  appellee  that  no 
•  exceptions,  to  the  rulings  of  the  court  on  the 
motions  have  been  properly  preserved  by 
bills  of  exceptions.  What  are  termed  bills 
of  exceptions  In  these  cases  have  been  pre- 
pared In  a  form  different  from  that  usually 
followed.  Instead  of  lodging  in  this  court 
transcripts  of  the  record  proper,  together 
with  bills  of  exceptions,  the  two  have  been 
blended  In  one;  that  Is  to  say,  the  record 
proper,  together  with  those  matters  which 
can  only  be  brought  to  the  attention  of  this 
(ourt  by  a  bill  of  exceptions,  have  been  pre- 
pared and  treated  as  bills  of  exceptions. 
The  record  as  thus  made  up  is  certified  and 
attested  by  the  trial  judge,  and  also  by  the 
clerk.  From  this  it  appears  that  the  plain- 
tiff did  except  to  the  rulings  of  the  court  un- 
der consideration;  so  that  over  the  signature 
and  seal  of  the  trial  judge  the  exceptions 
taken  to  the  rulings  of  the  trial  court  have 
been  made  a  matter  of  record. 

The  two  mining  claims  conflict,  and  coun- 
sel for  appellee  objects  to  the  amended  com- 
plaint filed  in  the  case  involving  the  East 
Saginaw,  for  the  reason  that  the  original 
only  embraced  the  parts  of  the  claim  which 
did  not  conflict  with  the  A.  Alexander,  where- 
as, by  the  amended  complaint,  the  gi^ound 


in  controversy  Is  limited  to  the  conflict  be- 
tween the  two  claims.  The  complaint  is  In- 
artificial in  this:  That  It  makes  averments 
which  would  be  appropriate  in  support  of  an 
adverse  between  hostile  locations,  instead  of 
limiting  It  to  a  statement  of  the  case  upon 
which  the  plaintiff  relies  to  maintain  his  ac- 
tion, namely,  that  be  had  been  ousted  and 
excluded  from  bla  interest  In  the  premises  in 
controversy  by  a  co-owner.  Notwithstanding 
these  Inconsistencies,  we  do  not  think  the 
pleading  is  objectionable  upon  the  ground 
urged. 

The  next  question  to  consider  is  whether 
or  not  the  plaintiff,  by  his  amended  complaint 
filed  In  the  cause  involving  the  A.  Alexander 
lode,  departed  from  the  cause  of  action  origi- 
nally pleaded.  A  cause  of  action  Is  the 
fact,  or  combination  of  facti,  which  gives 
rise  to  a  right  of  action.  The  cause  of  ac- 
tion, as  originally  pleaded  by  the  plaintiff, 
consisted  of  two  ultimate  facts:  (1)  His  ex- 
clusion by  the  defendant  from  bis  interest  in 
the  premises;  and  (2)  his  Interest  therein. 
By  his  amended  complaint  there  was  no 
change  with  respect  to  either  of  these  two 
facts.  He  thereby  pleaded  his  exclusion  by 
the  defendant,  and  his  Interest  which  he 
claimed  in  the  premises.  With  respect  to 
the  latter,  the  facts  pleaded  were  some- 
what different,  but  they  were  directed  to 
the  same  ultimate  fact  presented  by  his 
original  complaint,  namely,  his  Interest  as 
a  co-tenant.  The  amended  complaint  did  not 
change  the  cause  of  action  originally  pleaded, 
because,  according  to  each  pleading.  It  was 
Identical  as  against  the  defendant 

The  vital  question  is  whether  or  not  an 
owner  of  an  interest  in  a  mining  claim,  who 
has  been  excluded  by  his  co-owner  from  an 
application  for  patent,  may  adverse  or  protest 
such  application  and  maintain  an  action  in 
support  thereof.  So  far  as  advised,  this  pre- 
cise point  has  not  been  ruled  upon  by  a  court 
of  review.  Mr.  Morrison,  In  his  work  on 
Mining  Rights  (10th  Ed.  413)  and  Mr.  Lind- 
ley,  in  his  work  on  Mines  (2d  Ed.  vol.  2,  t 
728),  each  express  views  to  the  effect  that, 
where  a  co-owner  applies  for  a  patent  in 
bis  own  name,  to  the  exclusion  of  bis  co- 
tenant  the  latter  may  Institute  proceedings 
In  the  Land  Office  and  maintain  an  action  in 
support  thereof.  The  personal  views  of  these 
learned  authors  on  the  subject  of  mining  law 
are  entitled  to  great  weight  Sections  2325, 
2326  of  the  Revised  Statutes  of  the  United 
States  [U.  S.  Comp.  St  1901,  pp.  1429,  1430] 
only  apply  to  adverse  claims  arising  oat  of 
Independent  confilctlng  locations  of  the  same 
ground,  and  not  to  controversies  between  co- 
owners  claiming  under  the  same  location. 
Turner  v.  Sawyer,  150  U.  S.  578,  14  Sup.  Ct 
192,  37  L.  Ed.  1189 ;  Stevens  v.  Grand  Central 
M.  Co.,  133  Fed.  28,  67  O.  C.  A.  284 ;  4  Current 
Law,  656;  Thomas  v.  Filing,  25  Land  Dec. 
Dep.  Int.  495.  There  is  no  statute  prescrib- 
ing the  steps  which  shall  be  taken  by  an  own- 
er of  an  Interest  in  a  mining  claim  from  wbicb 
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be  has  been  excluded  by  bis  co-owner  in  an 
application  for  patent  Rule  58  of  tbe  Land 
Department  provides,  in  substance,  tbat  the 
claimant  of  a  present  Interest  in  a  mineral 
location,  wbo  is  excluded  from  the  applica- 
tion for  patent  tbereon,  may  protest  against 
tbe  issuance  of  a  patent,  and  sucb  protestant 
will  be  deemed  a  party  in  interest  pntitled  to 
appeal.  Under  tbis  rule,  and  prior  to  its 
promulgation,  it  is  now,  and  was,  tbe  prac- 
tice of  the  Land  Department,  wben  an  owner 
of  an  interest  in  a  mining  claim  wbo  bas  been 
excluded  from  tbe  application  for  patent 
tbereon  by  a  co-owner  filed  bis  protest,  to 
direct  tbat  a  suit  be  brougbt  in  support  of 
sucb  protest,  and  await  tbe  result  of  sucb  ac- 
tion before  issuing  patent  Coleman  v.  Home- 
stake  M.  Co.,  30  Land  Dec.  Dep.  Int  364; 
Tbomas  v.  Elllng,  20  Land  Dec.  Dep.  Int  220. 
While  tbe  department  is  not  required  to  await 
tbe  bringing  of  a  suit  In  support  of  sucb 
protest  because  tbere  is  no  provision  in  the 
statute  therefor,  and  no  obligation  upon  either 
party  to  Invoke  the  Jurisdiction  of  a  court  to 
determine  their  rights  in  sucb  circumstances, 
nevertheless,  tbe  department  bas  adopted  tbe 
practice  indicated,  for  tbe  reason  that  it  la 
its  duty,  before  issuing  patent  to  determine 
who  is  entitled  thereto,  and  that  It  Is  de- 
sirable, as  well  as  expedient,  to  permit  the 
parties  to  proceedings  Initiated  In  tbe  Land 
Office  by  protest  to  have  their  rights  finally 
determined  In  a  court  of  the  vicinage  where 
witnesses  can  be  more  readily  produced  than 
before  the  Land  Department,  and  then  ac- 
cept tbe  judgment  of  such  court  as  determina- 
tive of  the  rights  of  tbe  parties.  This  Is 
certainly  a  wise  policy,  and  there  Is  no  legal 
objection  to  Its  recognition  by  the  courts.  An 
owner,  wbo  has  been  excluded  by  his  co- 
owner  from  an  appllontlon  for  patent  may 
maintain  an  action  against  the  patentee  to 
establish  and  enforce  a  trust  In  tbe  patented 
claim.  Having  this  right  there  can  certainly 
be  no  valid  objection  against  the  mainte- 
nance of  an  action  during  the  pendency  for 
patent  the  purpose  of  which  Is  to  have  his 
rights  determined  before  patent  Issues.  In 
fact,  this  course  ought  to  be  encouraged,  es- 
pecially when  the  Land  Department  will 
await  the  result  of  such  an  action  before  Is- 
suing patent,  if  the  excluded  owner  Initiates 
the  necessary  proceedings  In  the  Land  Office 
through  which  the  application  for  patent  Is 
maf'p. 

Tbere  may  be  instances  wherein  it  might  be 
ne/^essary  for  the  excluded  co-owner  to  fol- 
low this  course,  rather  than  await  the  issu- 
ance of  patent  before  bringing  suit  because 
of  tbe  dangers  which  might  arise  of  losing 
bis  rights  by  loches,  the  statute  of  limitations, 
or  the  Intervention  of  the  rights  of  innocent 
third  parties.  Section  275  of  our  Code  of 
Civil  Procedure  permits  an  action  for  tbe 
possession  of  an  Interest  In  realty  to  be 
brougbt  by  a  tenant  In  common  against  bis 
co-tenant  where  tbe  latter  actually  ousted 
tbe  former,  or  did  some  act  or  acts  amount- 


ing to  a  denial  of  his  right  as  a  co-tenant 
By  virtue  of  tbis  provisioD,  tbe  plaintiff  could 
maintain  an  action  against  the  defendant  in- 
dependent of  tbe  fact  tbat  he  bad  filed  a  pro- 
test against  the  issuance  of  patent  to  tbe 
premises  from  which  he  bas  been  excluded. 
The  action  of  the  defendant  in  excluding  the 
plaintiff  by  applying  for  a  patent  in  his  own 
name  amounts  to  a  denial  of  the  rights  of 
the  plaintiff,  and  such  action  cannot  be  plead- 
ed as  a  bar  to  a  suit  instituted  by  tbe  plain- 
tiff to  establish  bis  rights.  Tbe  wrong  com- 
mitted by  tbe  defendant  cannot  abate  an  ac- 
tion instituted  by  the  plaintiff,  the  purpose 
of  which  is  to  right  that  wrong,  and  establish 
his  rights  in  tbe  premises  In  controversy, 
and  which  may  result  when  the  Judgment  in 
such  action  is  exhibited  to  the  Land  Depart- 
ment In  the  issuance  of  a  patent  to  tbe 
plaintiff  and  defendant  Instead  of  tbe  latter, 
which,  for  tbe  purposes  of  tbe  motions  inter- 
posed below,  he  admits  be  Is  not  entitled  to. 

Tbe  judgment  of  tbe  district  court  In  each 
casQ  Is  reversed,  and  tbe  causes  remanded 
for  further  proceedings  not  inconsistent  with 
this  opinion. 

Judgments  reversed. 

GODDARD  and  BAILET,  JJ.,  concur. 


(47  Or.  tSO) 
BULL  V.  PATNB  et  al. 
(Supreme  Court  of  Oregon.    March  20,  1006.) 

1.  EXECtJTORS  AND  ADMINISTRATORS — ALLOW- 
ANCE OF  Claims— Agreement  with  Deced- 
ent—Effect OF  Subsequent  Agreement. 

Plaintiff  conveyed  a  mining  claim  to  de- 
cedent to  sell  and  to  pay  $1,500  on  the  «ale  being 
made.  Decedent  made  the  sale  and  failed  to  pay 
piaintilT.^  Subsequently  plaintiff  agreed  to  ac- 
cept $300  and  a  farm  on  decedent  cle-nring  tbe 
title  thereto.  Before  perfecting  tlie  title  deced- 
ent (lied,  and  plaintiff  filed  a  claim  against  the 
estate  on  tbe  original  agreement,  and  the  is<ue 
was  limited  to  the  purcliase  price  of  the  claim 
at  tbe  time  it  was  conveyed.  Held,  that  his 
right  of  recovery  was  not  affected  by  the  subse- 
quent agreement. 

2.  Same— Evidence— SuFFiciENCT. 

In  proceedings  to  establish  a  claim  against 
tbe  estate  of  a  decedent,  based  on  a  contract 
whereby  decedent,  on  claimant  conveying  a  min- 
ing claim  to  him.  agreed  to  sell  it  and  pay  the 
claimant  a  specified  sum,  the  deed  conveying  the 
mining  claim  from  plaintif  to  decedent  was  in 
evidence.  The  lawyer  who  drew  it  testified 
that  uo  consideration  passed  at  the  time,  and 
that  the  claim  was  placed  in  decedent's  name  to 
sell.  Others  testified  to  conversations  with  de- 
cedent wherein  he  acknowledged  liability  to 
plaintiff  on  account  thereof.  Held,  that  plaintiff 
est.ibllshed  his  claim  by  satisfactory  evidence 
other  than  his  own  testimony. 

3.  Same— Instbuctions— Allowance  or  Re- 
covery ON  Claimant's  Own  Testimony. 

In  an  action  to  establish  a  claim  against 
a  decedent,  an  instruction  that  the  jury  can- 
not rely  on  claimant's  testimony  alone,  and, 
if  he  comes  Into  court  without  any  evidence 
except  his  own,  he  cannot  recover,  and  tbat 
while  he  is  a  competent  witness  he  caiinot  pre- 
vail unless  he  proves  his  case  by  other  eompe- 
tent  evidence,  is  sufficient  against  the  objection 
tbat  it  admits  a  recovery  on  claimant's  own 
testimony. 
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4.  Same— Evidence— Admissibility. 

In  a  proceeding  to  establish  a  claim  against 
a  decedent,  based  on  a  contract  whereby  de- 
cedent, on  claimant  conveying  to  him  a  mining 
claim,  agreed  to  sell  it  and  pay  claimant  a 
specified  sum,  evidence  that  subsequent  to  the 
sale  decedent  orally  agreed  to  pay  claimant  a 
specified  sum  and  to  convey  a  farm  on  perfect- 
ing the  title  thereto  was  admissible  as  showing 
that  decedent  recognized  some  liability  to  claim- 
ant. 

5.  Fbauds,  Statute  of— Parol  Agreement— 
Validity. 

The  subsequent  agreement  was  invalid  be- 
cause in  parol. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  SI  113,  311-314.] 

0.  Contracts— Consideration. 

The  subsequent  agreement  was  invalid  be- 
cause not  supported  by  a  consideration. 

Appeal  from  Circuit  Court,  Josephine  Coun- 
ty;  H.  K.  Hanna,  Judge. 

Proceedlnga  by  Benjamin  Bull  for  the  al- 
lowance of  a  claim  against  the  estate  of 
James  Lyttle,  deceased.  From  a  judgment 
of  the  circuit  court  allowing  the  claim  ren- 
dered on  appeal  from  the  county  court  dis- 
allowing the  claim,  Pettis  P.  Payne  and  an- 
other, executors  of  deceased,  appeal.  Af- 
firmed. 

The  plaintiff  and  James  Lyttle  were  old- 
time  friends,  and  at  one  time  had  been  part- 
ners, and  the  plaintiff  filed  upon  a  copper 
claim  adjoining  a  like  claim  owned  by  Lyttle, 
and  thereafter  deeded  it  to  Lyttle  to  sell  with 
bis  claim  for  a  consideration  of  $15,000,  out 
of  which  Lyttle  was  to  pay  plaintiff,  $1,500 ; 
but,  this  sale  having  failed,  Lyttle  after- 
ward sold  the  two  claims  for  $11,000,  but  did 
not  pay  the  plaintiff  for  bis  claim.  After 
this  sale,  and  before  tue  entire  purchase  price 
had  been  paid  to  Lyttle,  plaintiff  and  Lyttle 
had  an  understanding  whereby  plaintiff 
agreed  to  accept  for  the  amount  due  him  from 
Lyttle  $.300  cash  and  a  certain  farm  which 
had  been  sold  for  taxes,  if  Lyttle  would  clear 
the  title  to  the  farm,  which  was  then  In  liti- 
gation. Pending  this  matter  Lyttle  died,  and 
the  defendants  were  appointed  executors  of 
his  estate.  Plaintiff  then  presented  bis  claim 
to  the  defendants  for  $1,000,  "amount  due, 
being  the  purchase  price  of  a  copper  claim 

known   as   the  claim,   conveyed  to" 

Lyttle  by  plaintiff.  Defendants  rejected  It, 
and  plaintiff  then  presented  it  to  the  county 
court  for  allowance  under  section  1161,  B. 
&  C.  Comp.  The  court  disallowed  It,  and  he 
then  appealed  to  the  circuit  court,  where  a 
trial  was  had  de  novo  before  a  jury,  and  a' 
verdict  for  $1,000  was  rendered  In  his  favor, 
upon  which  was  entered  the  judgment  now 
appealed  from  by  defendants. 

J.  H.  Austin  and  II.  D.  Norton,  for  appel- 
lants.   R.  O.  Smith,  for  respondent 

HAILET,  J.  (after  staUng  the  facts).  Bas- 
ed upon  the  testimony  of  the  plaintiff  re- 
garding the  agreement  to  accept  $300  and  the 
farm  from  Lyttle  when  the  title  thereto  had 
been  cleared,  the  defendants  asked  the  court 


to  limit  the  amount  of  plaintiff's  recovery  In 
this  action  to  $300,  but  the  instruction  was 
refused.  This  action  Is  based  upon  the  claim 
presented  for  the  purchase  price  of  the  min- 
ing claim  conveyed  by  plaintiff  to  Lyttle,  and 
not  upon  the  subsequent  agreement  to  accept 
$300  and  the  farm ;  the  issue  In  the  case  be- 
ing limited  to  the  purchase  price  at  the  time 
the  mining  claim  was  conveyed.  The  instruc- 
tion was  properly  refused. 

2.  It  Is  urged  that  the  court  erred  In  refus- 
ing to  Instruct  "that  the  plaintiff  has  failed  to 
prove  his  case  by  competent  or  satisfactory 
evidence  other  than  the  testimony  of  himself. 
Therefore  your  verdict  should  be  in  favor  of 
the  defendants."  The  deed  conveying  the 
mining  claim  from  plaintiff  to  Lyttle  was  In 
evidence.  The  lawyer  who  drew  It  testified 
that  no  consideration  passed  at  the  time  it 
was  drawn,  and  that  the  claim  was  put  In 
Lyttle's  name  sp  he  could  sell  the  two  claims, 
and  several  other  witnesses  testified  to  con- 
versations with  Lyttle,  both  before  and  after 
the  sale  of  the  claim,  wherein  he  acknowl- 
edged liability  to  plaintiff  In  the  sum  of 
$1,000  on  account  qt  the  claim,  all  of  which 
evidence  was  competent,  and,  if  satisfactory 
to  the  jury,  was  suflSdent  corroboration  of 
the  testimony  of  the  plaintiff,  within  the  rule 
laid  down  in  Goltra  v.  Penland,  45  Or.  254. 
77  Pac.  129.  The  Instruction  was  -therefore 
properly  refused,  and  the  question  left  to  the 
jury  as  the  judges  of  the  facts  In  the  case. 

3.  It  is  contended  that  the  court  erred  In 
giving  certain  Instructions,  on  the  ground  that 
such  instructions  admitted  the  right  of  the 
plaintiff  to  recover  on  his  own  testimony  un- 
corroborated. We  do  not  so  read  the  Instruc- 
tions. The  court  expressly  stated,  "You  can- 
not rely  upon  his  [plaintiff's]  testimony 
alone."  Then,  again.  "If  Mr.  Bull  came  In 
here  without  any  evidence  whatever  except 
his  own,  he  could  not  recover  In  this  action." 
At  the  request  of  the  defendants  this  instruc- 
tion was  given:  "I  Instruct  you  that,  while 
the  claimant  Bull  Is  a  competent  witness  In 
this  action,  he  cannot  prevail  unless  he  proves 
his  case  by  some  competent  or  satisfactory 
evidence  other  than  the  testimony  of  himself. 
His  testimony  may  be  used  to  corroborate 
other  evidence  in  the  case,  but  It  Is  not  suf- 
ficient In  itself  to  establish  his  claim."  The 
contention  of  the  defendants  therefore  on  this 
point  Is  not  tenable. 

4.  The  defendants  further  except  to  that 
portion  of  the  charge  wherein  the  court  states 
In  substance  that  the  contract  for  the  sale 
of  the  land  was  invalid  and  that  Lyttle  could 
not  comply  with  the  contract,  and  that  Bull 
bad  a  right  to  rescind  or  sue  for  the  cash  or 
money  due,  on  the  ground  that  there  was  no 
evidence  or  issue  upon  which  to  base  the  in- 
struction, and  that  it  Is  against  the  law. 
This  objection  is  based  upon  the  theory  of 
the  defendants  that  plaintiff  could  only  re- 
cover in  this  action  upon  the  agreement  to 
accept  $300  and  the  farm,  and  not  upon  the 
original  purchase  price  of  the  mining  claim. 
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All  the  testtniony  regarding  the  $300  cash  and 
the  farm  was  received  without  objection,  and 
was  admissible  to  show  that  Lyttle  recognized 
some  liability  to  plaintiff,  and,  while  the  Issae 
In  the  case  was  not  npon  that  agreement.  It 
was  proper  for  the  court  to  submit  the  matter 
to  the  Jury  as  having  some  bearing  upon  the 
real  issue,  and.  In  doing  so,  to  explain  the  ef- 
fect of  such  agi-eement  and  the  rights  of  the 
parties  under  It  The  agreement  regarding 
the  farm  was  not  in  writing  and  was  without 
consideration,  for  the  plaintiff  bad  conveyed 
the  mining  claim  long  prior  thereto,  and  did 
not  agree  to  release  his  claim  for  the  par- 
chase  price  thereof  nntll  the  title  to  the  farm 
bad  been  cleared  and  a  deed  given  him.  The 
court  was  therefore  right  in  telling  the  Jury 
that  such  agreement  was  Invalid  and  that 
plaintiff  bad  a  right  to  sae  for  the  original 
porcbase  price.  There  is  nothing  In  the 
record  to  show  that  the  agreement  was  bind- 
ing upon  either  party  at  law  or  In  equity. 

The  foregoing  being  the  only  assignments 
of  error,  the  Judgment  of  the  lower  court  Is 
therefore  affirmed. 

<47  Or.  617)  ■«=— ■ 

NEIS  T.  WHITAKER  et  al.» 
(Supreme  Court  of  Oregon.    Feb.  6,  1906.) 

1.  CoNTBACTs— Action  fob  Bbbach— Ausweb 
—Plea  of  Expbess  Rescission. 

An  answer,  In  an  action  on  contract,  which 
alleges  that  the  parties  mutually  agreed  that 
the  contract  "should  be  annulled,  rescinded  and 
held  for  naught,"  and  that  a  new  contract 
"should  cover  •  •  •  the  subject-matter"  of 
the  original  contract,  alleges  an  express  rescis- 
sion of  the  original  contract,  and  is  a  plea  in 
bar  to  a  recovery  thereon. 

2.  Same— Ibbelev ANT  Alleoattons— Issues. 

Id  an  actioa  on  a  contract  binding  defendant 
to  cultivate  a  hopyard  from  1902  to  ItMXI  and 
deliver  to  plaintiff  the  bops  produced,  the  com- 
plaint alleged  a  breach  of  contract  for  lOUi. 
Defendant  pleaded  a  rescission  of  the  contract 
in  1903  and  set  forth  the  terms  of  the  new 
contract  for  that  yeaf.  PlaintiCf's  rtply  denied 
the  allegation  of  the  answer.  Held  that,  thouRh 
the  allegations  with  respect  to  the  contract  for 
1903  were  not  stricken  out  as  irrelevant  as  au- 
thorized by  B.  ft  C.  Comp.  8  80,  evidence  es- 
tablishing the  contract  for  1P03  was  improper 
unless  offered  to  rebut  plaintiff's  contention  that 
the  delivery  of  the  hops  in  1003  was  a  recogni- 
tion on  defendant's  part  of  the  validity  of  the 
new  contract. 

3.  Tbial— Inconsistent  Instbdctions. 

An  insrnirtion,  in  an  action  on  a  contract, 
in  which  defendant  pleaded  an  express  rescission 
and  set  up  a  new  contract,  that,  if  the  parties 
agreed  that  the  original  contract  should  be  of 
no  effect,  plaintiff  could  not  sue  thereon,  was 
Inconsistent  with  an  instruction  that  if  the  par- 
ties agreed  on  a  different  contract,  which  was  to 
be  in  lieu  of  the  original  one,  and  which  was 
executed  by  the  parties  acting  thereunder,  there 
could  be  no  recovery,  because  the  first  in- 
struction treated  the  rescission  as  having  been 
secured  by  express  agreement,  and  the  second 
treated  it  as  having  been  brought  about  by  im- 
plication resulting  from  the  making  of  a  new 
contract,  necessitating  a  reversaL 

Appeal  from  Clrcnit  Goort,  Benton  C!oiiii- 
t7;  J.  W.  Hamilton,  Judge. 
Action  by  Kola  Nels,  as  administrator  of 


*BebMrii>(  denied  April  8,  UOft. 


the  partnership  estate  of  WtUtaMi  Faber  and 
Kola  Nels,  partners  as  Faber  &  Nels,  against 
John  Whltaaer  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

This  is  an  action  by  Kola  Nels,  as  ad- 
minstrator  of  the  partnership  estate  of  Faber 
ft  'Nels,  against  John  Wbitaker  and  Frank 
Whltaker,  to  recover  damages  for  an  alleged 
breach  of  an  agreement.  The  complaint 
states  that  November  21,  1001,  the  defendants 
entered  Into  a  written  contract  with  Faber 
&  Nels,  whereby  they  stipulated  annually, 
from  1002  to  1906.  Inclusive,  to  cultivate  a 
hopyard  In  Benton  county  and  on  or  before 
the  15th  day  of  October  of  such  years  to 
deliver  to  the  latter,  at  Corvallis,  20.000 
pounds  of  merchantable  hops,  properly  baled, 
for  which  they  were  to  be  paid  10  cents  per 
pound  and  were  to  receive  as  advances  on 
account  thereof  the  sums  of  $200  and  $1,000, 
respectively,  on  the  Ist  day  of  April  and 
of  September  of  such  years,  the  remainder 
of  the  purchase  price  to  be  paid  when  the 
hops  were  delivered;  that  Faber  died  Janu- 
ary 21,  1904,  and  12  days  tliereafter  Nels 
was  duly  appointed  and  immediately  quallfled 
as  adminifstrator  of  the  partnership  estate; 
that  In  1904  the  defendants  raised  20,000 
pounds  of  merchantable  bops,  and  pursuant 
to  the  terms  of  the  contract  Nels,  as  such 
administrator,  advanced  to  them  the  sums 
agreed  npon  at  the  times  specified,  and  Oc- 
tober 17,  1904,  demanded  of  the  defendants 
the  delivery  of  that  quantity  of  hops  which 
were  baled  and  In  store  at  Corvallis,  ten- 
dering the  remainder  of  the  purchase  prlce^ 
but  they  refused  to  .comply  therewith,  where- 
by -Inlntlff,  as  such  administrator,  sutsalned 
damage  In  the  sum  of  $5,419,  the  recovery 
of  which  la  demanded.  The  answer  denies 
the  material  allegations  of  the  complaint, 
and,  for  a  separate  defense,  statbs  "that  on 
or  about  the  20tb  day  of  February,  1908, 
the  said  plaintiffs,  Nels  ft  Faber,  and  these 
defendants  by  mutual  agreement  agreed  that 
the  said  contract  of  November  21,  1001,  set 
oat  In  the  complaint  herein,  should  be  an- 
nulled, rescinded,  and  held  for  naught  and 
that  a  new  and  different  contract  should 
cover  all  and  singular  of  the  subject-matter 
of  the  hops  to  be  produced  on  the  said  farm 
or  yard  mentioned  in  the  complaint  herein, 
wherein  and  whereby  the  said  plaintiffs 
agreed  to  pay,  and  these  defendants  agreed 
to  accept  payment  for  all  hops  grown  on 
said  yard  during  the  year  1003  to  the  extent 
of  20,000  pounds,  or  such  less  amount  as 
might  be  produced  thereon  of  good  merchant- 
able hops  at  the  rate  of  12  cents  per  pound 
in  the  city  of  Corvallis,  Or.,  the  same  to  be 
iHiled  In  good  condition,  and  the  plaintltts 
farther  agreed  at  said  time  that  In  addition 
to  the  said  12  cents  net  per  pound  for  the 
said  bops  to  be  grown  as  aforesaid,  they 
would  well  and  truly  pay  to  the  defendants 
a  per  cent  l)etter  In  the  event  that  the  mar- 
ket price  of  the  bops  In  the  year  1903  was  15 
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cents  per  pound  or  more:  that  pursuant 
thereto  the  eald  plaintiff  paid  to  these  de- 
fendants for  all  the  bops  grown  by  them 
dnrlng  the  said  year  1003,  to  wit,  17,951 
pounds,  the  sum  of  12  cents  per  pound  net 
tnerefor,  and  refused  to  pay  any  further, 
other,  or  greater  per  cent-  on  the  market 
price  of  the  said  hops  than  $50,  the  market 
price  of  hops  at  the  date  of  the  said  pay- 
ment, to  wit,  September  25,  1903,  being  23 
cents  per  pound  or  thereabouts."  For  an- 
other defense  It  Is  alleged,  in  effect,  that  In 
February,  1904,  the  parties  attempted  to 
make  another  contract  for  the  sale  and  de- 
livery of  hops  to  be  grown  that  year,  and 
that  relying  upon  such  agreement,  the  terms 
of  which  had  been  assented  to,  the  defend- 
ants accepted  certain  advances  made  to  them 
on  account  thereof,  but,  plaintiff  having  re- 
fused to  sign  such  contract,  they  tendered 
to  him  the  money  so  received  and  Interest 
tnereon,  which  sums  he  refused  to  accept, 
whereupon  they  deposited  the  same  with  the 
clerk  of  the  court  for  him.  The  reply  specifi- 
cally denied  each  allegation  of  new  matter 
In  the  answer,  and  averred  that  no  note  or 
memorandum  expressing  the  consideration  or 
terms  of  the  alleged  modified  agreement  was 
ever  made  or  subscribed  by  the  plaintiff  or 
by  any  person  authorized  so  to  do  by  him. 
The  cause  having  been  tried.  Judgment  was 
rendered  for  the  costs  and  disbursements  of 
the  action  against  the  plaintiff,  and  he  ap- 
peals. 

J.  K.  Weatherford  and  W.  T.  Slater,  for 
appellant    W.  S.  McFadden,  for  respondents. 

MOORB,  J.  (after  Bta.ting  'the  facts).  It 
Is  contended  by.  plaintiff's  counsel  that  the 
allegations  of  new  matter  in  the  answer,  as 
hereinbefore  quoted,  constitute  an  averment 
of  a  rescission  by  Implication,  limited  in  Its 
application  to  the  year  1903,  and  that,  as 
the  original  contract  was  severable  in  re- 
spect to  each  of  the  five  years  of  the  specified 
term,  the  annulment  alleged  left  such  con- 
tract in  force  and  effect  In  1904,  when  the 
cause  of  action  stated  In  the  complaint  ac- 
crued, and,  this  being  so,  the  court  erred 
in  admitting  testimony  over  plaintifTs  ob- 
jection and  exception.  An  examination  of 
the  language  used  in  the  affirmative  defense, 
to  which  attention  is  called,  will  show  an 
intent  to  plead  an  agreement  of  the  parties 
In  the  following  particulars,  to  wit:  (1) 
That  the  contract  of  November  21,  1901, 
"should  be  annulled,  rescinded,  and  held  for 
naught";  and  (2)  that  a  new  and  different 
contract  "should  cover  all  and  singular  of 
the  subject-matter  of  the  hops  to  be  pro- 
duced." If  the  answer  bad  stated  that  the 
original  contract  had  been  rescinded  by  the 
making  of  a  new  agreement,  such  supposed 
abrogation  would  probably  be  by  implication 
only,'  for  the  use  of  the  preposition  "by," 
Indicating  that  the  revocation  was  secured 
In  a  particular  manner,  in  the  case  assumed, 
would   show   that   the   annulment   resulted 


from  the  conduct  of  the  parties,  and  not  in 
pursuance  of  their  stipulation  to  that  effect 
The  agreement  of  February,  1903,  as  alleged 
in  the  answer,  states  a  meeting  of  the  minds 
of  the  parties  In  respect  to  the  cancellation 
of  the  contract  of  November  21,  1901,  and 
to  the  makiqg  of  a  new  agreement  for  futurft 
production  and  delivery  of  hops.  The  use 
of  the  word  "and,"  connecting  the  independ- 
ent sentences  quoted,  manifests  an  intention 
to  plead  the  separate  propositions  embodied 
in  the  agreement  of  February,  1903;  thus 
showing  tha't  the  language  used  in  the  first 
affirmative  defense  constitutes  an  averment 
of  an  express  rescission.  The  annulling  of 
the  contract  having  been  thus  distinctly  al- 
leged, the  averment  thereof  constituted  a 
plea  in  bar  of  plaintiff's  recovery,  and,  this 
being  so,  no  necessity  existed  for  stating  la 
the  answer  the  making  of  a  "new  and  dif- 
ferent contract"  in  respect  to  the  growth,  sale, 
or  delivery  of  hops  in  the  year  1903.  The 
terms  of  such  agreement  alid  the  performance 
thereof  by  the  parties,  as  alleged  In  the 
answer,  were  probably  averred  to  explain 
the  defendants*  delivery  to  Faber  &  Nels  of 
the  hops  grown  in  the  year  1903,  notwith- 
standing the  cancellation  of  the  original  con- 
tract 

No  motion  was  made  to  strike  out  the  aver- 
ments of  the  making  of  a  new  contract  re- 
lating to  the  future  production,  sale,  or  de- 
livery of  hops,  but  plaintiff  specifically  de- 
nied such  allegations  in  the  reply,  and  testi- 
mony having  been  admitted,  over  his  objec- 
tion and  exception,  tending  to  show  what  the 
defendants  did  pursuant  to  the  terms  of 
the  new  agreement,  it  remains  to  be  seen 
■whether  or  not  such  testimony  should  have 
been  excluded,  notwithstanding  the  issue  on 
that  subject  If  Irrelevant  or  redundant 
matter  be  inserted  In  a  pleading.  It  may  be 
stricken  out  on  motion  of  the  adverse  party. 
B.  &  C.  Comp.  i  86.  "Unnecessary  matter," 
says  Mr.  Bliss,  in  his  work  on  Code  Pleading 
(3d  Ed.,  i  215),  "Is  called  'redundant'  when 
there  Is  an  effort  to  reform  the  pleadings  by 
striking  it  out  It  Is  called  'surplusage' 
when  there  has  been  no  such  effort,  in  which 
case  it  should  be  disregarded  by  the  court, 
as  If  the  pleading  did  not  contain  it."  See, 
also,  Boone  on  Code  Pleading,  S  249.  The 
editors  of  the  Encyclopedia  of  Pleading  and 
Practice  (volume  21,  p.  256),  in  speaking  of 
surplusage,  say :  "In  most  code  states  Irrele- 
vant or  redundant  matter  goes  for  nothing 
at  the  trial,  whether  controverted  or  disre- 
garded In  pleading."  In  Specht  v.  Spang.-a> 
berg,  70  Iowa,  488,  30  N.  W.  875,  Mr.  Chief 
Justice  Adams,  speaking  upon  this  subject, 
says :  "An  averment  Irrelevant,  when  made, 
does  not  become  relevant  by  being  denied." 
If  the  parties  to  this  action  agreed  to  annul 
the  original  contract  as  alleged  In  the  an- 
swer, such  fact  If  established,  constituted 
a  bar  to  plaintiff's  recovery,  and  hrnce  tlie 
making  of  a  new  agreement,  relating  to  tbe 
hops  to  be  produced  in  1903,  bad  no  bearing 
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on  the  question  In  dispute,  did  not  affect  the 
subject-matter  of  the  controversy,  and  could 
In  no  way  assist  the  decision  of  the  court, 
bat  .probably  tended  to  confuse  and  preju- 
dice the  jury.  The  Issue  being  Immaterial, 
tbe  testimony  so  objected  to  shonld  hare 
bfen  rejected  (20  Enc.  PI.  &  Pr.  108),  unless 
It  was  offered  to  repel  plaintiff's  contention 
that  tbe  defendants'  delivery  of  the  hops 
grown  In  1903  evidenced  their  recognition 
of  the  validity  and  continuity  of  the  original 
contract  It  does  not  appear  whether  or 
not  this  testimony  was  offered  for  a  purpose 
that  would  render  It  admissible,  but  in  view 
of  n  new  trial,  to  which  we  think  the  plain- 
tiff Is  entltlrd  on  another  feature  of  the 
case,  the  discussion  of  this  question  has  been 
deemed  advisable. 

The  court,  referring  to  the  defense  Inter- 
posed. In  charging  the  Jury,  said:  "This  an- 
swer Is  In  substance  that  the  parties  made  a 
new  agreement  whereby  they  annulled  and 
set  aside  this  alleged  contract  entered  Into 
In  IflOl,  and  that  this  agreement  was  sub- 
stituted instead  of  that  and  that  tbe  other 
was  to  be.  by  the  terms  of  this  agreement, 
no  longer  In  force."  In  alluding  to  the  origi- 
nal contract,  the  Jury  were  charged  as  fol- 
lows : ,  "If    you    find    from    the    evidence 

•  •    •    that   the   parties    •    •    •    agreed 

*  •  •  that  the  old  contract  was  to  be 
no  longer  of  any  effect,  that  tbe  terms  were 
changed,  I  Instruct  you  that  It  was  within 
tbe  power  of  tbe  parties  to  change  that  con- 
tract, and.  If  they  did,  then  plaintiff  could 
not  bring  an  action  npon  the  contract  of 
1901."  The  court,  adverting  to  the  agree- 
ment of  February,  1903,  also  gave  the  follow- 
ing Instruction:  "But  If  the  parties  agreed 
upon  a  different  contract  and  it  was  under- 
stood that  It  was  to  be  in  lieu  of,  and  to  an- 
nul, tbe  old  one,  and  they  executed  tbe  con- 
tract by  delivery  of  the  hops  for  that  year, 
and  plaintiff  received  the  hope  with  that  un- 
derstanding, that  would  be  a  complete  de- 
fense to  this  cause  of  action."  Elxceptlons 
were  taken  by  plaintiff's  counsel  to  the  lan- 
guage thus. used,  on  the  ground  that  though 
Faber  &  Nels  In  1903  donated  to  the  defend- 
ants two  cents  a  pound  for  their  hops  more 
than  specified  tbfrefor,  and  also  gave  them, 
in  addition  thereto,  the  sum  of  $50,  such  bene- 
factions did  not  even  modify  tbe  original 
contract. 

An  examination  of  the  parts  of  tbe  charge 
hereinbefore  quoted  will  show  that  tbe  court 
seems  to  place  the  bar  to  plaintiff's  recovery 
upon  an  Implied  rescission  of  tbe  contract  of 
November  21,  1901,  by  the  making  of  a 
new  agreement,  whereby  the  terms  of  the 
original  contract  were  changed,  which  agree- 
ment was  adopted  in  lieu  of  and  to  annul 
the  old  contract  In  the  brief  of  defend- 
ants' counsel  the  following  statement  is 
made:  "There  Is  nothing  In  this  cause  of 
any  implied  rescission  of  the  contract  of  No- 
vember 21,  1901,  as  contended  by  the  appel- 
lants."   This  assertion  seems  to  be  warrant- 


ed by  an  examination  of  certain  parts  of  the 
court's  charge,  which  we  do  not  deem  neces- 
sary to  set  out,  wherein  the  Jury  were  told, 
in  effect,  that  the  rescission  was  secured  by 
an  express  stipulation  of  the  parties;  the 
court  having  told  the  Jury,  In  the  parts  of  the 
charge  hereinbefore  quoted,  that  If  they 
found  that  the  parties  had  made  a  new  agree- 
ment In  lieu  of  and  to  annul  tbe  old  contract, 
the  plaintiff  could  not  recover  in  this  action. 
It  will  thus  be  observed  that  the  rescission 
Is  treated  by  the  court  as  having  been  se- 
cured by  express  stipulation  of  the  parties 
to  that  effect  and  also  brought  about  by  Im- 
plication, resulting  from  tbe  making  of  a 
new  agreement,  wlien  the  answer  directly 
states  that  tbe  annulling  of  tbe  contract  was 
based  on  the  former  ground:  thus  showing 
that  the  Instructions  are  inconsistent  Tbe 
giving  of  Inconsistent  and  conflicting  instruc- 
tions is  erroneous,  when  It  is  impossible  to 
say  which  rule  the  Jury  adopted  In  render- 
ing their  verdict,  and  such  error  Is  not  cured 
though  the  law  may  have  been  correctly 
stated  in  another  part  of  the  charge.  Mor- 
rison V.  McAtee,  23  Or.  630,  32  Pac.  400. 

For  the  error  committed  In  the  giving  of 
such  Instructions,  the  Judgment  Is  reversed, 
and  a  new  trial  ordered. 


(47  Or.  631) 
DICKEY   ▼.   JACKSON  et  al. 
(Supreme  Court  of  Oregon.    Feb.  13,  1908.) 

1.  CONTBACTS— Seal— CONBIDEBATION— Pbb- 
SUUPTION. 

A  contract  under  seal  Is  itself  prima  facie 
evidence  of  a  consideration  as  provided  by  B. 
&  C.  Comp.  S  705. 

(Ed.  Note. — For  cases  in  point  see  vol.  11, 
Cent  Dig.  CTontracts,  (  400.] 

2.  CoSfPBOHISE    AND    SETTLEMENT— CONSIDEB- 
ATJON. 

A  settlement  of  claims  made  by  plaintiff 
against  defendant  in  good  faith,  tboueh  whether 
they  are  well  founded  may  be  doubtful  to  settle 
tbe  dispute,  is  based  on  a  sufBcient  considera- 
tion. 

[Ed.  Note. — For  cases  In  point  see  vol.  10, 
Centr  Dig.  ComproiaiBe  and  Settlement  S(  37, 

sai 

3.  Same— DuBESs. 

In  an  action  to  enforce  a  settlement  made 
to  avoid  litigation,  evidence  held  insufficient  to 
establish  that  defendant  acted  under  duress. 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  Judge. 

Action  by  J.  B.  Dickey  agai.ist  O.  W.  Jack- 
son and  others.  From  a  Judgment  for  plain- 
tiff, defendant  Jackson  appeals.    Affirmed. 

This  is  a  suit  on  a  written  contract  to  ob- 
tain a  Judgment  against  tbe  defendant  Jack- 
sou  for  $10,400,  and  to  foreclose  a  lien  on  a 
certificate  of  deposit  for  ?20,000,  issued  by 
tbe  defendants  Ladd  &  Tilton  to  Jackson, 
and  by  bim  pledged  to  the  plaintiff  as  secu- 
rity for  the  payment  of  the  above-named 
amount  The  facts  In  brief  are  these:  For 
some  years  prior  to  1809,  the  plaintiff  and 
defendant  bad  been  living  together  in  Port- 
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land  as  husband  and  wife,  without  the  for- 
mality of  a  marriage.  During  that  time 
they  had  accumulated  considerable  prop- 
erty; the  title  to  which  was  in  the  defendant, 
but  to  which  the  plaintiff  made  some  claim. 
In  the  spring  of  1899,  the  defendant  went  to 
Manila  to  engage  in  business,  and  soon  after 
Ills  arrival  purchased  on  interest  in  a  hotel 
or  restaurant  and  saloon  combined,  and  a  few 
weelvs  later  bought  out  his  partner,  and  obtain- 
ed title  to  the  entire  business.  The  plaintiff 
thereafter  Joined  him  at  Manila  and  imme- 
diately toolt  charge  of  and  looked  after  the 
hotel  or  restaurant  part  of  the  business,  and 
the  defendant  devoted  his  attention  to  the 
saloon  department.  They  thus  continued  the 
business  until  June,  1901,  when  they  sold  out, 
and  returned  to  Portland,  bringing  with  them 
$2,000  in  cash  received  as  part  of  the  pur- 
chase price  and  $20,000,  profits  derived  from 
the  business  during  the  time  it  was  conduct- 
ed by  them.  Before  leaving  Manila,  the  mon- 
ey was  divided  Into  two  parts,  each  of  the 
parties  having  custody  of  one  part  during  the 
voyage  home.  Upon  their  arrival  in  Port- 
land they  went  to  the  banking  Iiouse  of  Ladd 
&  Tllton  and  deposited  the  money,  receiv- 
ing a  certificate  of  deposit  therefor  In  the 
name  of  the  defendant.  They  thereafter  con- 
tinued to  live  together  as  before  until  some 
time  in  1903,  when  the  plaintiff  again  went 
to  Manila.  After  she  had  been  there  for 
some  time,  she  wrote  to  the  defendant  for 
money  with  which  to  make  some  Investments, 
but,  being  unable  to  obtain  it,  returned  to 
Portland  about  the  1st  of  May,  1904,  and  de- 
manded a  settlement  of  their  business  affairs, 
claiming  to  have  been  a  partner  in  the  hotel 
and  saloon  business  in  Manila,  and  entitled 
to  one-half  the  profits  thereof,  and  also  to 
have  causes  of  action  against  him  for  breach 
of  promise  to  marry  and  for  seduction.  As 
the  plaintiff  was  unable  to  reach  a  satis- 
factory settlement,  she  placed  the  matter  in 
the  hands  of  Judge  Northup,  who,  after  con- 
siderable negotiation  with  the  defendant,  fin- 
ally obtained  a  compromise  by  which  the  lat- 
ter agreed  to  assign  and  transfer  to  the 
plaintiff  one-half  the  sum  of  $20,000,  with 
interest  thereon,  as  represented  by  a  cer- 
tificate of  deposit  issued  by  the  defendants 
Ladd  &  Tllton  in  his  favor,  for  that  amount 
dated  November  3,  1903,  payable  one  year 
after  date,  and  bearing  interest  at  4  per 
cent ;  and,  to  secure  the  payment  of  the  same, 
the  certificate  was  assigned  and  transferred 
to  her.  In  consideration  of  such  settlement 
the  plaintiff  was  to  release  and  satisfy  all 
claims  of  whatsoever  nature  she  had  against 
him,  including  all  matters  arising  out  of 
their  alleged  partnership.  The  contract  was 
reduced  to  writing,  signed  by  the  parties, 
and  complied  with  by  plaintiff,  but  when  the 
certificate  matured,  defendant  refused  to  in- 
dorse the  same  so  that  plaintiff  could  collect 
her  half  of  it,  or  to  pay  the  money;  and 
hence  this  suit 


The  complaint  sets  out  the  contract  In 
full,  alleges  its  execution  under  seal,  the 
compliance  therewith  by  the  plaintiff,  the 
breach  thereof  by  the  defendant  and  prays 
for  a  decree  against  blm  for  $10,400  for  the 
sale  of  the  certificate  of  deposit,  and  for  the 
application  of  the  proceeds  thereof  to  the  pay- 
ment of  such  sum,  and  of  the  costs  and  dis- 
bursements of  the  suit  The  answer  admits 
the  making  of  the  contract,  but  denies  that 
there  was  any  consideration  therefor,  and 
avers  that  defendant  was  induced  to  execute 
it  through  fear  and  duress.  The  plaintiff 
had  decree  in  the  court  below,  and  the  de- 
fendant appeals. 

A.R.  Mendenhall,  for  appellant  H.  H. 
Northup  and  Harry  E.  Northup,  for  respond- 
ent, 

BEAN,  C.  J.  (after  stating  the  facts). 
Sundry  motions  and  demurrers  were  sustain- 
ed or  overruled  by  the  trial  court,  but  the 
errors  assigned  on  account  of  such  rulings 
are  not  of  sufficient  importance  to  merit  an 
extended  consideration. 

The  coii..,Iaint  alleges  that  the  contract 
was  under  seal,  which  is  of  itself  prima  facie 
evidence  of  a  consideration.  B.  &  G.  Comp. 
i  765.  And,  moreover,  it  appears  from  the 
complaint  that  it  was  in  settlement  and  as 
a  compromise  of  certain  claims  made  by  the 
plaintiff  against  the  defendant  In  good  faith, 
and  was  therefore  supported  by  a  sufficient 
consideration.  Smith  v.  Farra,  21  Or.  395,  2S 
Pac.  241,  20  L.  B.  A.  115.  The  portions  of 
the  answer  stricken  out  consisted  principal- 
ly of  an  extended  and  somewhat  detailed  nar- 
rative of  the  conduct  temper,  and  disposition 
of  the' plaintiff,  and  the  relationship  of  the 
parties  from  the  time  of  their  first  acquaint- 
ance to  the  t)eglnning  of  this  suit,  and  was 
either  evidentiary  In  character  or  wholly  im- 
material to  any  Issue  In  the  case.  There  Is 
no  averment  that  the  consideration  of  the 
contract  was  the  illicit  relations  of  the  par- 
ties, or  that  such  consideration  was  immoral, 
and  therefore  the  character  or  conduct  of 
the  parties  have  no  particular  bearing  upon 
the  real  Issues,  except  as  they  may  affect  the 
defense  that  the  contract  was  executed  by 
the  defendant  through  fear  and  duress.  The 
only  questions  presented  by  the  pleadings  are 
whether  the  contract  or  agreement  of  settle- 
ment was  supported  by  a  sufficient  consid- 
eration, and.  If  so,  whether  the  defendant 
executed  It  voluntarily. 

1.  The  plaintiff  asserts  that  the  considera- 
tion for  the  agreement  was  the  settlement 
and  compromise  of  bona  fide  claims  which 
she  had  against  the  defendant  arising  out 
of  their  buisness  transactions  and  personal 
relations,  while  the  defendant's  position  Is 
that  there  was  no  ground  for  such  claims, 
and  that  they  were  not  made  in  good  faith, 
and  therefore  did  not  constitute  a  sufficient 
considerntion  to  support  the  contract.  The 
defendant  alleges  and  testifies  that  be  left 
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Portland  In  1899,  and  went  to  Manila  to  es- 
cape from  tbe  plaintiff,  but  that  she  followed 
bim  without  his  consent  and  against  his  will. 
In  this  he  is  contradicted,  not  only  by  the 
testimony  of  tbe  plaintiff,  but  by  his  own 
letters  written  to  her  after  he  arrived 
in  Manila.  Before  he  had  been  permitted,  to 
land,  and  while  still  in  quarantine,  he  wrote, 
advising  her  of  his  arrival,  telling  her  where 
to  address  letters  to  him,  and  saying  he 
would  write  again  when  be  got  ashore. 
From  that  time  until  she  left  Portland  be 
was  in  correspondence  with  her,  and  his 
letters  are  In  evidence.  On  August  19th  he 
wrote  that  be  bad  purchased  the  interest  of 
bis  partner  in  the  business,  and  asked  her  to 
come  to  Manila  as  soon  as  she  could.  On  the 
next  day  he  wrote  again,  telling  her  of  a 
line  of  steamers  which  she  could  take  direct 
from  Portland,  and  asked  her  to  come  "as 
soon  as  you  get  things  straightened  up.  1 
need  you.  Come  soon."  And  added,  1 
think  we  can  make  all  the  money  we  need  in 
the  next  five  years."  The  plaintiff  testified 
that  after  she  arrived  in  Manila  defendant 
said  to  her:  "Little  girl,  work  bard.  I  know 
It  is  pretty  bard,  but  when  we  get  home  we 
will  be  all  right,  we  will  be  fixed";  that  she 
and  tbe  defendant  were  sbpposed  to  be  part- 
ners; that  he  always  said  the  money  made 
would  belong  to  them  equally;  that  she  nego- 
tiated the  sale  of  the  business  in  1901,  and 
after  it  was  completed,  tbe  defendant  divided 
the  money  then  on  hand  ($22,000)  and  gave 
one-balf  of  It  to  her  and  kept  the  other  him- 
self; that  when  they  arrived  home  they 
each  deposited  in  Ladd  &  Tllton's  bank 
^11,000;  that  when  they  got  to  the  bank 
with  the  money  the  defendant  said:  "'Now, 
we  will  put  tbe  money  in  tbe  bank;  I  want 
to  put  this  money  in  so  and  so.'  Well,  I  said: 
'You  want  to  put  it  in  so  I  can  draw,  and 
80  you  can  draw."  He  said:  'We  will  di- 
vide It,  half  and  half;'  and  he  said  to  the 
cashier:  'You  had  better  put  it  In  Jackson 
per  Jackson.' "  The  defendant  contradicts 
tbe  plaintiff  In  many  particulars  and  as- 
serts that  she  was  working  for  him  while 
In  Manila  at  a  salary  of  $100  a  month,  and 
had  no  interest  In  the  business.  Whatever 
the  truth  in  this  regard  may  be,  enough  ap- 
pears to  show  that  at  the  time  agreement 
sued  upon  was  made,  plaintiff  was  claiming 
one-half  tbe  profits  of  such  business  as  a 
partner,  and  that  such  claim  had  some 
foundation  in  fact  and  was  made  in  good 
faith.  The  agreement  was  entered  into  in 
settlement  of  and  as  a  compromise  of  tbe 
dispute  or  controversy,  and  will  therefore  be 
enforced  if  voluntarily  executed  by  the  de- 
fepdant  "If  there  be  a  dispute  between 
parties,"  says  tbe  Supreme  Court  of  West 
Virginia,  "in  which  one  of  tbe  parties  not 
only  makes  a  bona  fide  claim  against  the 
other,  but  there  is  in  law  and  fact  some 
foimdation  for  his  claim,  though  whether  It 
be  well  founded  may  be  doubtful,  and  the 
party,  who  is  thus  claimed  to  be  subject  to 


a  liability,  to  settle  the  dispute  and  avoid 
litigation,  agrees  to  pay  the  other  party  a 
sum  of  money  or  makes  to  him  a  promise 
to  do  anything  else,  such  promise  Is  based 
on  a  sufficient .  consideration,  and  may  be 
enforced."  Davlsson  v.  Ford,  23  W.  Va.  C17. 
Tbe  same  principle  was  applied  in  Smith  v. 
Farra,  supra. 

2.  The  defendant  testifies  that  plaintiff 
Is  a  desperate  and  dangerous  woman;  that 
she  threatened  him  with  a  criminal  prosecu- 
tion for  seduction,  and  with  great  personal 
violence,  even  to  the  taking  of  bis  life,  if 
he  did  not  sign  the  agreement  in  question, 
and  that  by  reason  of  such  threats  and 
through  fear  of  such  violence  he '  executed 
the  same.  In  this  he  is  not  only  contradict- 
ed by  the  plaintiff,  but  by  Judge  Nortbup. 
who  acted  for  her  In  making  the  settlement. 
Tbe  latter  says:  "I  communicated  with  Mr. 
Jackson  In  regard  to  the  statement  of  Mrs. 
Dickey,  the  plaintiff.  I  was  In  communica- 
tion with  Mr.  Jackson  nearly  two  weeks. 
Mr.  Jackson  was  In  my  office  several  times. 
I  cannot  say  how  many  times,  and  we  were 
negotiating  In  regard  to  the  settlement.  1 
informed  Mr.  Jackson  that  there  would  be 
litigation  unless  there  was  a  settlement. 
Mr.'  Jackson  said  immediately  that  be  did 
not  want  any  litigation;  he  was  willing  to 
settle  if  we  could  come  to  terms.  Various 
sums  were  named,  until  finally,  on  the  26th 
of  May,  1904,  Mr.  Jackson,  Mrs.  Dickey,  and 
I,  were  in  the  office,  and  it  was  agreed  that 
the  sum  of  $10,000  and  $400  interest  on  the 
maturity  of  the  certificate  of  deposit  should 
be  paid  to  Mrs.  Dickey.  •  »  •  I  told  tbe 
parties  at  that  time  that  I  would  draw  the 
papers  up.  For  some  reason  I  do  not  now 
recall  that  the  papers  would  not  be  ready 
earlier  than  Thursday,  tbe  28th.  This  was 
on  Tuesday,  the  26th,  and  I  told  tbe  parties 
to  appear  in  my  office  on  Thursday,  the  28tb, 
at  2  o'clock  In  the  afternoon.  On  Thursday, 
tbe  28th,  Mr.  Jackson  came  in  before  Mrs. 
Dickey  appeared.  I  had  the  papers  drawn, 
and  handed  a  copy  to  Mr.  Jackson,  and  said 
to  Mr.  Jackson,  'Read  tills  paper  and  ex- 
amine it,  and  take  It  to  your  lawyer  and 
see  that  it  is  all  right.'  Mr.  Jackson  read 
tbe  paper.  He  remarked  before  he  read  It, 
'No,  I  don't  want  any  lawyer,'  and  In  sub- 
stance I  think  be  said:  'I  am  lawyer  enough 
for  this  matter.  I  know  what  I  want,'  or 
words  to  that  effect.  Thereupon  the  papers 
were  executed,  Mrs.  Dickey  coming  In  shortly 
after,  and  after  both  parties  were  there 
the  witnesses  were  called  In,  tbe  papers  were 
signed,  and  one  copy  of  the  Instrument  was 
handed  to  Mr.  Jackson  and  tbe  other  was  re- 
tained by  Mrs.  Dickey,  who  gave  it  to  me  to 
keep  until  the  maturity  of  the  certificate." 
And  that  Mr.  Jackson  was  not  in  any  way 
averse  to  tbe  signing  of  this  agreement. 
"I  told  Mr.  Jackson  that  litigation  would 
arise  unless  there  was  a  settlement,  and  he 
said:  'No,  I  don't  want  any  litigation.  I 
want  to  keep  out  of  the  courts.'    That  was 
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tbe  substance  of  what  he  said.  It  may  not 
be  bis  exact  language." 

It  Is  apparent,  therefore,  that  the  agree- 
ment In  question  was  Yoluntarily  executed 
by  the  defendant,  In  settlement,  and  as  a 
compromise  of  a  dispute  between  himself  and 
the  plaintiff  concerning  her  interest  or  rights 
in  property  held  by  him,  and,  as  such,  ought 
In  justice  and  equity  to  be  enforced. 

The  decree  of  the  court  below  Is  affirmed. 

(47  Or.  448) 

PACIFIC   UNIVERSITY   v.    JOHNSON, 

Mayor,  et  al.  * 

(Supreme  Court  of  Oregon.    Feb.  20,  1906.) 

Intoxicatino    Oquohs— Authority   to    Li- 
cense—STAitrrBfr—CoxsTBucTioN. 

B.  &  C.  Comp.  I  700,  provides  that  in  the 
construction  of  a  statute  the  office  of  the  judge 
is  eiuiply  to  declare  what  Is  in  terms  or  in  sub- 
stance contained  therein;  and  section  707  pro- 
vides that  in  construing  a  statute  the  IPKislative 
Intention  is  to  be  pursued,  if  possible.  The 
origrinat  charter  of  a  town  gave  the  board  of 
trustees  authority  to  license,  tax,  regulate,  re- 
strain, and  prohibit  various  occupations,  in- 
cluding the  sale  of  liquor:  but  thereafter  a  new 
charter,  which  repealed  the  old,  gave  the  board 
of  trustees  power  to  license,  tax,  and  regulate 
such  occupations,  except  the  sale  of  liquor,  and 
to  "suppress,  regulate  and  prohibit  the  sale  of 
liquor."  The  town  was  the  seat  of  an  institu- 
tion of  learning  for  young  people.  Held,  that 
tbe  trustees  had  no  authority  to  grant  a  license 
for  the  sale  of  liquor. 

[Ed.  Note. — For  cases  In  point,  see  voL  29, 
Cent.  Dig.  Intoxicathig  Liquors,  §  11.] 

Appeal  from  Circuit  Court,  Washington 
CJounty;  T.  A.   McBride,   Judge. 

Suit  by  the  Pacific  University  against  C.  N. 
Johnson,  as  mayor  of  the  city  of  Forest 
Grove,  and  others,  to  restrain  defendants 
from  issuing  a  liquor  license.  From  a  decree 
In  favor  of  complainant,  defendants  appeaL 
Affirmed. 

This  Is  a  suit  brought  by  the  plaintiff,  an 
educational  institution  existing  under  a 
special  act  of  the  council  of  the  territory  of 
Oregon,  passed  January.  10,  1854,  to  restrain 
the  defendants,  who  are  the  mayor  and  city 
officers  of  the  city  of  Forest  Grove,  and  one 
Albert  G.  Watson,  from  issuing  to  said  Wat- 
son a  license  to  conduct  a  saloon  and  sell 
intoxicating  and  spirituous  liquors  therein 
in  the  city  of  Forest  Grove,  pursuant  to  an 
ordinance  passed  by  the  common  council  of 
said  city,  which  ordinance  the  plaintiff  claims 
is  void  for  the  reason  that  the  city  coun- 
cil had  no  authority  under  its  charter  to 
license  the  sale  of  intoxicating  liquors  within 
its  limits.  A  demurrer  was  filed  to  the  com- 
plaint in  the  court  below,  and  after  it  had 
been  overruled  the  defendants  declined  to 
plead  further,  and  a  decree  was  entered  as 
prayed  for  in  the  complaint,  prohibiting  the 
issuance  of  a  license  and  the  establishment 
of  a  saloon.  In  effect  holding  the  ordinance 
void,  and  declaring  that  the  city  had  no  au- 
thority to  grant  a  license  for  the  sale  of  in- 
toxicating liquors,  frotn  which  decree  this  ap- 
peal has  been  perfected. 


B.  B.  Tongue  and  W.  M.  Cake,  for  appel- 
lants. S.  B.  Huston  and  H.  H.  Nortbup,  for 
respondent 

HAILEY,  J.  (after  stating  the  facts).  The 
only  question  involved  on  this  appeal  is 
whether  or  not  under  the  charter  of  the  city 
of  Forest  Grove  the  common  council  has  au- 
thority to  grant  a  license  for  the  sale  of  in- 
toxicating liquors  within  Its  limits.  The  por- 
tion of  the  charter  in  question  is  clause  7  of 
section  7  of  article  6,  conferring  upon  the 
common  council  power  and  authority  "to 
suppress,  regulate  and  prohibit  the  sale  or. 
giving  away  of  spirituous,  malt  or  vinous 
liquors,  or  other  intoxicating  compounds,  or 
cigarettes,"  found  on  page  435  of  the  Ses- 
sion Laws  of  1895.  It  is  contended  on  the 
part  of  defendants  that  the  word  "regulate," 
as  used  In  the  foregoing  clause.  Includes  the 
power  to  license  the  sale  of  intoxicating 
compounds;  while  the  plaintlCT  argues  that 
the  omission  of  the  word  "license"  from  that 
clause,  and  Its  use  in  the  clauses  Immediate- 
ly preceding  and  succeeding  the  one  quoted, 
coupled  with  the  fact  that  the  amended 
charter  of  the  city  of  Forest  Grove,  enacted 
in  1885,  omitted  Jhe  word  "license,"  which 
had  been  in  the  original  charter  granted  in 
1872,  does  not  authorize  the  common  council 
to  license  the  sale  of  intoxicating  compounds. 
The  word  "regulate"  is  construed  by  the  de- 
fendants to  be  a  much  broader  term  than  the 
original  word  "license,"  dropped  from  the 
charter  when  amended  In  1885,  and  It  Is 
claimed  by  them  to  be  an  enlargement,  rather 
than  a  restrictlbn,  of  the  powers  conferred 
upon  the  council  In  the  matter  of  the  sale  of 
intoxicating  compounds;  while  the  construc- 
tion placed  upon  the  word  "regulate"  by 
plaintiff  restricts,  rather  than  enlarges,  tbe 
powers  of  the  council. 

There  are  certain  established  and  well- 
recognized  rules  which  must  be  considered 
in  the  construction  of  every  law.  Among 
others,  our  Code  provides:  First  "In  the 
construction  of  a  statute  or  instrument  the 
office  of  the  judge  Is  simply  to  ascertain  and 
declare  what  is,  in  terms  or  In  substance, 
contained  therein,  not  to  Insert  what  has 
been  omitted,  or  to  omit  what  has  been  In- 
serted; and  where  there  are  several  pro- 
visions or  particulars,  such  construction  is, 
if  possible,  to  be  adopted  as  will  give  effect 
to  all."  B.  &  C.  Comp.  {  706.  Second.  "In 
the  construction  of  a  statute  the  Intention  of 
the  Legislature  •  *  •  Is  to  be  pursued  If 
possible;  and  when  a  general  and  particular 
provision  are  Inconsistent,  the  latter  is  para- 
mount to  the  former.  So  a  particular  Intent 
shall  control  a  general  one  that  is  inconsist- 
ent with  it"  B.  ft  C.  Comp.  (  707.  This 
legislative  intention,  however,  must  he  as- 
certained from  the  words  used  In  connection 
with  the  surrounding  circumstances.  State 
ex  rel.  Everding  v.  Simon,  20  Or.  305,  28 
Pac.  170.  Again,  where  a  statute  bas  been 
amended,  resort  may  be  had  to  the  original 
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act  to  explain  any  ambiguity  which  may  ex- 
ist in  the  language  of  the  amended  act,  but 
not  to  supply  omissions;  and  statutes  .and 
parts  of  statutes  omitted  from  amendments 
to  such  statutes  ai*e  to  be  construed  as  annul- 
led, and  cannot  be  rerived  by  construction, 
nor  can  a  court,  in  order  to  give  effect  to 
what  is  supposed  to  be  the  intention  of  the 
Legislature,  put  upon  the  provisions  of  a 
statute  a  construction  not  supported  by  the 
words.  The  court  cannot  supply  omissions  of 
the  Legislature.  State  ex  rel.  Everding  t. 
Simon,  supra.  "The  settled  rule  of  construc- 
tion of  grants  by  the  Legislature  to  corpo- 
rations, whether  public  or  private,  is  that 
only  such  powers  and  rights  can  be  exercised 
under  them  as  are  clearly  comprehended 
within  the  words  of  the  act  or  derived  there- 
from by  necessary  implication;  regard  being 
had  to  the  objects  of  the  grant  Any  ambi- 
guity or  doubt  arising  out  of  the  terms  used 
by  the  Legislature  must  be  resolved  in  favor 
of  the  publia"  Sutherland  on  Statutory 
Construction,  S  380. 

Applying  the  foregoing  rules  of  construc- 
tion to  the  case  In  band,  we  find  that,  under 
the  original  charter  granted  the  town  of 
rorest  Grove  in  1872,  the  board  of  trustees 
was'  given  power,  among  other  things,  "to 
license,  tax,  regulate,  restrain  and  prohibit 
theatrical  and  other  exhibitions,  shows  and 
amusements,  the  sale  of  Intoxicating  liquors, 
ale  and  beer" ;  and  that  in  1885,  by  a  new 
charter,  repealing  the  old,  the  board  of  trus- 
tees had  power  and  authority,  first,  "to  li- 
cense, tax  and  regulate  auctioneers,  taverns, 
hawkers,  peddlers,  pawnbrokers,  and  all  of- 
fensive or  noxious  trades  or  occupations;" 
second,  "to  license,  tax,  and  regulate  theat- 
rical and  other  exhibitions,  shows,  public 
amusements,  billiard  tables,  bowling  alleys, 
and  no  tax  or  license  given  under  tills  act 
shall  be  less  than  that  required  under  the 
general  laws  of  the  state;"  third,  "to  sup- 
press, regulate,  and  prohibit  the  sale  or  giv- 
ing away  of  any  Intoxicating  liquors,  ale  or 
beer."  In  1801  a  new  charter  was  granted 
to  the  city  of  Forest  Grove  and  the  old 
charter  of  1885  repealed,  and  In  this  new 
charter  the  common  council  was  given  power 
and  authority,  under  article  6,  |  7,  d.  6,  "To 
licenpe;  tax  and  regulate  theatrical  and  other 
exhibitions,  shows,  public  amusements,  bil- 
liard tables  and  bowling  alleys,  and  no  tax  or 
license  given  under  this  act  shall  be  less 
than  that  required  under  the  general  laws  of 
the  state  in  force  at  the  time  such  license  Is 
issued."  Clause  7.  "To'  suppress,  regulate 
and  prohibit  the  sale  or  giving  away  of 
spirituous,  malt  or  vinous  liquors  or  other 
Intoxicating  compounds."  Clause  8.  "To  li- 
cence, tax  and  regulate  auctioneers,  taverns, 
drays,  hacks,  wagons,  hawkers,  peddlers, 
brokers,  pawnbrokers,  money  changers,  trav- 
eling salesmen  and  solicitors,  and  all  busi- 
ness bouses,  branches  of  business  or  profes- 
sions not  elsewhere  In  this  act  otherwise 
provided  for."  In  1803  this  last  charter  was 
84  P.— 45 


amended  by  adding  the  words  "or  cigarettes" 
to  clause  7. 

It  will  be  noted  that  in  the  original  grant 
of  power  over  the  liquor  traffic  in  Forest 
Grove  the  board  of  trustees  bad  power  to 
"license,  tax,  regulate,  restrain  and  prohibit" 
the  sale  of  intoxicating  liquors,  but  in  the 
charter  adopted  in  1885  the  words  "license, 
tax  and  restrain"  were  omitted,  and  the  words 
"regulate  and  prohibit"  retained,  and  the 
word  "suppress"  added.  'While,  as  affecting  the 
power  over  theatrical  and  other  exhibitions, 
the  words  "license,  tax,  and  regulate"  were  re- 
tained, and  are  still  retained  and  made  appli- 
cable to  all  matters  mentioned  in  clauses  6 
and  8  of  section  7,  art  6,  of  the  charter  now 
in -force,  yet  the  words  "license  and  tax" 
are  not  used  in  clause  7  of  said  section.  The 
necessary  Inference,  then,  from  this  retention 
of  the  words  "license  and  tax,"  as  used  in 
clauses  6  and  8  of  section  7,  and  the  omission 
of  such  words  in  clause  7  of  said  section,  Is 
that  the  Legislature  did  not  intend  to  confer 
authority  upon  the  common  council  to  license 
or  tax  the  sale  of  Intoxicating  liquors  men- 
tioned In  clause  7,  but  expressly  limited  the 
power  conferred  by  said  clause  to  suppress- 
ing, regulating,  and  prohibiting  such  traffic. 
In  clauses  6  and  8,  as  stated  above,  the  words 
"license  and  tax"  are  used  in  connection  with 
the  word  "regulate,"  and,  having  been  so  used 
In  those  clauses,  there  can  be  no  other  Inter- 
pretation of  the  Legislature's  Intent  in  omit- 
ting the  nse  of  the  words  "license  and  tax" 
in  clause  7  than  that  such  omission  was  for 
the  purpose  of  limiting  the  power  of  the  com- 
mon council  to  regulating.  The  Legislature 
evidently  did  not  give  to  the  word  "regulate" 
In  clauses  6  and  8  the  broad  meaning  which 
defendants  claim  it  bears  in  clause  7,  to  wit 
that  of  Including  the  power  to  license  and  tax; 
for,  if  it  had  so  done,  then  the  use  of  the 
words  "license  and  tax"  in  these  two  clauses, 
in  connection  with  the  word  "regulate," 
would  have  been  surplusage,  and  such  a  con- 
struction would  violate  the  well-known  rule 
of  Interpretation  that  every  word  used  must 
be  given  a  meaning  if  possible.  'We  therefore 
conclude  that  in  the  use  of  the  words  "license 
and  tax"  in  clauses  6  and  8  the  Legislature 
conferred  express  power  upon  the  common 
council  to  do  what  those  words  Import,  and  In 
the  omission  of  the  use  of  those  words  in 
clause  7  it  as  clearly  intended  not  to  grant 
power  to  do  what  the  omitted  words  import 

It  is  argued,  however,  that  the  whole  policy 
and  Intent  of  the  law  of  this  state,  as  evinced 
by  the  acts  of  the  Legislature,  is  not  along 
the  line  of  prohibition,  but  rather  along  the 
line  of  license,  leaving  the  entire  matter  to 
the  Incorporated  town  or  city  for  determina- 
tion, which  may  be  true  in  a  certain  sense; 
but  under  the  rule  that  a  particular  Intent 
shall  control  a  general  one  that  is  Incon- 
sistent with  It,  we  hold  that  whatever  the 
general  Intent  of  the  Legisiatiu-e  may  have 
been  as  to  Its  policy  regarding  the  liquor 
traffic  In  the  state^  In  this  case  the  particular 
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Intent  was  not  to  confer  tbe  power  of  licens- 
ing such  business  upon  tbe  common  council 
of  the  city  of  Forest  Grove.  To  read  the 
omitted  word,  "license,"  into  clause  7  would 
be  to  supply  the  words  omitted  from  the 
amended  law  and  thus  rerive  by  construction 
what  had  been  eliminated  by  positive  enact- 
ment, and  this  tbe  court  cannot  do.  Again, 
when  there  is  any  ambiguity  or  doubt  arising 
out  of  tbe  terms  used  by  the  Legislature, 
such  doubt  must  be  resolved  in  favor  of  the 
public,  or.  In  other  words,  where  the  words 
used  do  not  in  themselves  or  by  clear  implica- 
tion confer  the  power  claimed  by  a  corpora- 
tion, public  or  private,  such  power  Is  not 
granted  to  the  corporation,  but  reserved  to 
the  public.  In  this  case,  the  word  "regulate" 
having  been  used  in  at  least  two  of  tbe 
clauses  of  tbe  charter  In  question  in  Its 
limited  sense,  as  not  including  the  power 
to  license  or  tax,  we  cannot  presume  or  Infer 
that  it  has  a  broader  meaning  when  used  In 
the  clause  now  in  question.  It  is  true  there 
are  many  cases  in  the  Reports  which  have 
given  to  the  word  "regulate"  a  meaning 
broad  enough  to  include  the  power  to  license ; 
but,  in  construing  this  word  In  the  statute 
oefore  us,  we  must  do  so  in  the  light  of  sur- 
rounding circumstances,  and  the  history  of 
the  legislation  of  this  state  upon  tbe  Im- 
mediate subject  before  us  In  the  locality  to 
which  it  applies.  The  history  of  that  lo- 
cality as  set  forth  in  the  pleading  shows 
that  the  plaintiff  Is  an  institution  of  learn- 
ing, patronized  by  many  young  people,  and 
possessed  of  valuable  properties,  the  title  to 
which  was  given  conditioned  that  no  In- 
toxicating liquors  should  be  allowed  sold  or 
used  upon  tbe  premises,  and  that  in  the 
history  of  the  city  of  Forest  Grove,  the  site 
of  plaintiff's  location,  no  license  has  ever 
been  issued  for  the  sale  of  Intoxicating  liq- 
uors, and  these  facts,  together  with  the 
legislative  history  of  the  charter,  which 
shows  that,  although  at  one  time  the  power 
to  license  the  sale  of  intoxicating  liquors 
was  conferred  upon  the  board  of  trustees, 
such  power  was  afterward  restricted  by  strik- 
ing the  word  "license"  from  the  charter, 
all  of  which  evidences  are  to  be  considered  in 
determining  the  intention  of  tbe  Legislatnre, 
clearly  Impel  us  to  the  belief  that  tbe  Legis- 
lature did  not  Intend  to  grant  to  the  city 
council  power  to  do  more  than  regulate  the 
liquor  traffic.  Forest  Grove  being  a  college 
town,  where  young  people  gather  for  Instruc- 
tion and  learning,  and  many  homes  having 
doubtless  been  established  for  tbe  education 
of  sons  and  daughters,  we  can  readily  see 
why  the  Legislature  in  its  wisdom  would 
hesitate  to  license  the  sale  of  intoxicating 
liquors,  which  necessarily  brings  into  ex- 
istence the  saloon,  a  place  where  those  who 
indulge  in  such  things  habitually  congregate 
and  spend  their  time,  but  might  confer  the 
power  to  regulate  such  traffic  In  the  way  of 
permitting  tbe  sale  of  liquors  for  medicinal 
and  other  purposes,  where  tbe  sale  would 


not  permit  the  people  to  gather  in  numbers 
and  loaf  and  loiter  as  they  do  often  about 
a  saloon.  To  license  is  one  thing  and  to 
regulate  another.  To  license  means  to  per- 
mit, to  give  authority  to  conduct  and  carry 
on ;  whue  to  regulate  means  to  prescribe  the 
manner  tn  wblch  a  thing  licensed  may  be 
conducted. 

It  is  argued  on  the  part  of  defendants 
that  the  power  to  regulate  necessarily  implies 
the  existence  of  that  which  is  to  be  regulated, 
which  is  true;  but  the  further  contention 
made  by  defendants  that  the  power  to  regulate 
necessarily  implies  the  sale  of  intoxicating 
liquors,  and  therefore  the  existence  of  a 
saloon  where  such  sale  can  be  made,  does 
not  follow.  The  common  council  might  bave 
power  to  regulate  the  sale  of  liquor  for 
medicinal  and  other  purposes,  and  the  sale 
thereof  could  readily  be  made  In  accordance 
with  such  regulations,  without  being  done 
In  .a  saloon  or  place  of  resort  where  people 
might  congregate  and  drink  to  excess. 

Taking,  then,  the  charter  by  its  four  cor- 
ners, and  considering  it  by  the  rules  of  con- 
struction laid  down  in  tbe  beginning  of  this 
opinion,  we  are  constrained  to  bold  that  no 
power  was  conferred  by  tbe  Legislature  upon 
tne  common  council  of  tbe  city  of  Forest 
Grove  to  license  the  sale  of  liquors  within 
its  limits,  and  that  the  ordinance  attempting 
to  do  so  Is  void,  and  the  decree  of  the  lower 
court  herein  should  be,  and  is,  affirmed. 


(33  Mont.  400) 

MONTANA    ORE   PURCHASING    CO.    v. 

BOSTON  &  MONTANA  CONSOL. 

COPPER  &  SILVER  MIN.  CO. 

(Supreme  Court  of  Montana.    Jan.  22,   1908.) 

1.  Costs  —  Appeai  —  Necessaby  Disbdbsk- 

MENTS. 

Disbursements  necessarily  made  to  secure 
a  review  of  a  case  are  a  part  of  tbe  costs  neces- 
sarily incurred. 

[Ed.  Note. — For  cases  In  point,  see  voL  13, 
Ceht.  Dig.  Costs,  §  959.] 

2.  Samr— Copies  op  Testimont. 

Under  Code  Civ.  Proc.  5  1866,  providing 
that  "a  party  to  whom  costs  are  awarded  in  an 
action  is  entitled  to  include  in  his  bill  of  costs 
necessary  disburaoments  as  follows:  •  •  • 
the  legal  foes  paid  stenographers  for  per  diem 
or  for  copies ;  •  •  •  •  the  reasonable  expense 
In  making  transcript  for  the  Supreme  Court" 
the  fact  that  copies  of  the  testimony  were  order- 
ed during  the  trial  and  prior  to  a  final  decision, 
being  paid  for  by  the  parties  obtaining  them, 
did  not  prevent  a  recovery  of  the  amount  paid 
for  them  within  the  limitation  fixed  by  stat- 
ute ;  such  copies  being  necessary  to  secure  a  re- 
view of  the  case. 

[Ed.  Note. — For  cases  In  point,  see  vol.  13, 
Cent.  Dig.  CJosts,  8§  974,  975.] 

3.  Clebks  op  Codkts— Fees. 

Under  Pol.  Code,  g  4636,  allowing  the  clerk 
of  the  district  court  10  cents  per  folio  for  verba- 
tim copies  of  typewritten  transcripts  on  appeal, 
where  the  principal  part  of  the  transcript  was 
made  up  of  copies  of  the  evidence  obtained  from 
tbe  stenographer  in  the  case,  the  rest  being 
copies  of  the  pleadings  and  findings,  all  prepared 
by  a  copyist  employed  by  defendant,  the  clerk  was 
entitled  to  charge  only  for  comparing  the  copy 
with  the  originfU,  and  for  bis  certificate. 
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4.  Costs  —  Appeal  —  Tbanscbipt— CoNTaACT 
Pbii'e— Allowance. 

Where  the  transcript  on  appeal  was  printed 
under  contract  at  a  certain  rate  per  page,  the 
contract  price  only  should  have  been  charged, 
and  no  allowance  should  have  been  made  for 
cuts  used  in  the  printing  and  made  expreasly 
for  that  purpose. 

5.  Same— CouET— StjPREME  .Couet— Jcbisdio- 

TIO.V. 

Under  the  statnte  allowing  reasonable  char- 
ges for  a  transcript  of  a  case  on  appeal  from  a 
judgment  therein,  the  questions  as  to  what  rec- 
ord is  necessary,  and  what  papers  should  be 
filed,  are  exclusively  for  the  Supreme  Court. 
The  only  questions  for  the  district  court  on  a 
motion  to  tax  costs  of  an  appeal  after  filing  of  a 
remittitur  are  whether  particular  items  fall 
within  the  statute  and  whether  the  charge  made 
is  reasonable. 

6.  Same— SupplemkntalBbief— Objections — 
Pbesentation, 

An  objection  to  the  filing  of  a  supplemental 
brief  in  the  Supreme  Court  must  be  presented 
to  and  determined  by  such  court. 

7.  Clerks  of  Cocbts— Fees— Copt  of  Opin- 
ion on  Appeal. 

Under  Pol.  Code,  §  872,  fixing  the  fee  bill  of 
the  clerk  of  the  Supreme  Court,  and  requiring 
him  to  collect  in  advance  15  cents  per  folio  for 
making  copies  of  papers  or  records ;  section  873, 
requiring  him  to  make  such  copies  when  de- 
manded by  law  or  the  rules  of  a  court ;  and  Su- 
preme Court  rule  19  (Uules  1S99,  22  Mont 
zxxriii,  57  Pac.  viii;  Rules  1905,  rule  19, 
30  Mont,  xlii,  82  Pac.  xi),  providing  that  "a 
copy  of  the  opinion  will  accompany  the  remit- 
titur when  the  judgment  or  order  of  the  trial 
court  is  reversed  or  modified" — a  party  may  be 
charged  for  a  copy  of  the  opinion  on  appeal 
attached  by  the  clerk  to  the  remittitur. 

Appeal  from  District  Court,  Silyer  Bow 
County ;  Wm.  Clancy,  Judge. 

Action  by  the  Montana  Ore  Purchasing 
Company  against  the  Boston  &  Montana  Con- 
solidated Copper  &  Silver  Mining  Company. 
From  an  order  taxing  costs,  defendant  ap- 
peals.   Modified. 

A.  J.  Shores,  Q.  F.  Kelly,  and  Forbis  & 
Evans,  for  appellant.  John  J.  McHatton  and 
Jas.  M.  Denny,  for  respondent 

BRANTLY,  C.  J.  On  appeal  to  this  court 
from  a  judgment  In  favor  of  plaintiff  and 
an  order  denying  defendant's  motion  for  a 
new  trial,  the  order  was  aflBrmed,  but  the 
Judgment  was  modified,  and  the  defendant 
was  permitted  to  recover  one-half  of  the 
costs  of  the  appeals.  Montana  Ore  Pur.  Co. 
T.  Boston  &  Montana  Con.  C.  &  S.  M.  Co.,  27 
Mont  288,  70  Pac.  1114;  Id.,  27  Mont  536, 
71  Pac.  1005.  Within  30  days  after  remit- 
titur went  down,  the  defendant  filed  with  the 
clerk  of  the  district  court  Its  verified  memo- 
randum of  costs.  The  plaintiflC  then  moved 
that  court  to  tax  the  bill  by  striking  out 
each  Item  thereof.  The  motion  was  sustain- 
ed as  to  certain  of  the  Items  as  a  whole  and 
certain  others  In  part,  but  denied  as  to  the 
rest  Thereupon  defendant  appealed  from 
the  order  as  a  special  order  after  final  judg- 
ment Ryan  v.  Maxey,  15  Mont  100,  38  Pac. 
228. 

The  contention  is  made  that  the  court  erred 
in  striking  out  any  item  as  a  whole  or  In 
part    An  Item  of  |1,424.75  for  14,247%  folios 


of  copies  of  the  stenographer's  notes  of  the 
testimony  used  in  the  preparation  of  bills  of 
exceptions  was  stricken  out,  on  the  ground 
that  the  expense  for  It  had  been  Incurred 
during  the  trial,  and  before  it  was  known 
what  the  result  would  be.  The  evidence  as 
to  this  item  shows  that  copies  of  the  testi- 
mony were  furnished  to  the  respective  par- 
ties from  day  to  day  during  the  trial  by  two 
stenographers,  who  took  the  notes  of  It ;  that 
they  were  paid  for  by  the  parties  obtaining 
them,  and  that  the  copies  thus  obtained  were 
used  by  the  defendant  In  preparing  Its  bills  of 
exception.  It  Is  said  by  the  plaintiff  that 
since  the  expense  of  these  copies  had  already 
been  incurred.  It  cannot  be  claimed  by  de- 
fendant that  the  expense  was  necessary  at 
the  time  the  bills  were  prepared ;  and  hence 
that  the  expense  for  them  cannot  be  Included 
In  a  charge  for  necessary  disbursements  un- 
der the  statute.  Code  Civ.  Pro.  S  1800.  This 
section  provides:  "A  party  to  whom  costs 
are  awardM  In  an  action  is  entitled  to  in- 
clude In  his  bill  of  costs,  his  necessary  dis- 
bursements as  follows:  *  *  •  the  legal 
fees  paid  stenographers  for  per  diem  or  for 
copies;  »  »  •  the  reasonable  expense  In 
making  transcript  for  the  Supreme  Court." 
This  court  has  always  observed  the  rule  that 
no  item  of  disbursements  may  be  recovered 
by  the  successful  party,  which  does  not  come 
within  the  statute.  It  was  so  held  on  the 
former  appeal  In  this  case.  27  Mont  288,  70 
Pac.  1114.  The  question,  then,  Is :  Does  this 
Item  fall  wlthhi  the  terms  of  the  statute? 
The  words  of  the  statute  are  "the  legal  fees 
paid  stenographers  for  per  dIem  or  for 
copies."  The  per  diem  here  .referred  to  Is 
the  fee  required  to  be  paid  by  each  party  at 
the  beginning  of  the  trial.  Code  Civ.  Proc. 
i  374.  So  the  word  "copies"  refers,  not  to 
the  copies  ordered  by  the  parties  from  day 
to  day  to  be  used  only  as  an  aid  In  the  ex- 
amination of  witnesses,  but  to  such  as  are 
furnished  for  the  purpose  of  making  up  bills 
of  exceptions,  either  during  or  after  the 
close  of  the  trial,  or  statements  on  motion 
for  new  trial.  Code  Civ.  Proc.  S  373.  The 
copies  in  question  we  think  fall  within  the 
rule.  They  were  actually  used  for  the  pur- 
pose Indicated;  and  necessarily  so,  since  no 
proceeding  could  have  been  instituted  to  have 
the  action  of  the  district  court  upon  the  trial 
of  the  case  reviewed  on  motion  for  new  trial 
and  on  appeal,  and  the  review  by  this  court 
would  otherwise  have  been  confined  to  such 
questions  only  as  arose  upon  the  face  of  the 
judgment  roll.  The  disbursements  necessarily 
made  to  secure  a  review  of  a  case  are  a  part 
of  the  costs  necessarily  Incurred.  Snch  being 
the  case,  the  fact  that  these  copies  were  or- 
dered during  the  trial  and  prior  to  a  final 
decision,  does  not  prevent  a  recovery  of  the 
amount  paid  for  them,  within. the  limitation 
fixed  by  the  statute.  If  they  had  not  already 
been  obtained,  It  would  have  been  necessary 
to  Incur  the  cost  of  them  at  the  time  they 
were  used.    The  amount  charged  In  the  bill 
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\B  excessive,  however.  The  legal  fee  for  such 
copies  Is  5  cents  per  folio,  when  they  are 
verbatim  transcripts.  Code  Civ.  Proa  |  373. 
In  this  case  the  defendant,  as  a  precaution- 
ary measure,  and  by  the  order  of  the  district 
court,  incorporated  in  the  bills  of  exception 
verbatim  copies  of  the  testimony,  as  was  per- 
mitted by  the  rules  of  this  court  Rules  1899. 
rule  7,  subdiv.  3  (22  Mont  xxxl,  57  Pae.  vl) ; 
Rules  1905,  rule  7  (30  Mont  xxxlv,-  82  Pac. 
Ix).  The  charge  for  the'se  copies  should 
therefore  have  been  5  cents  per  folio,  Instead 
of  10  cents.  The  item  should  have  been  re- 
duced to  $712.37.  The  same  objection  is  made 
to  a  charge  of  $1,501  for  15,010  folios  for  type- 
written transcript,  filed  with  the  clerk  of  this 
court  The  clerk  of  the  district  court  is  al- 
lowed 10  cents  per  folio  for  such  transcripts. 
Pol.  Code,  $  4636.  The  evidence  shows,  how- 
ever, that  the  principal  part  of  the  transcript 
was  made  up  of  copies  of  the  evidence  obtain- 
ed from  the  stenographer,  the  rest  being 
copies  of  the  pleadings  and  of  the  findings, 
all  prepared  by  a  copyist  employed  by  the 
defendant.  The  clerk  was  therefore  not  en- 
titled to  charge  anything,  except  for  com- 
paring the  copy  with  the  original  and  for 
his  certificate.  Pol.  Code,  S  4636.  The  tran- 
script except  the  copies  of  the'evidence,  cost 
as  much  as  the  allowance  made  to  the  clerk 
under  the  statute  for  his  work.  The  number 
of  folios  thus  paid  for  was  7(53,  for  which 
defendant  Is  entitled  to  charge  $76.30.  This 
Item  should  therefore  have  been  charged 
and  allowed  as  follows:  14,247  folios  at  5 
cents,  $712.35;  703  folios  at  10  cents,  $70.30; 
clerk's  fee  for  comparing  and  for  certificate, 
$6 ;  making  a  total  of  $793.05. 

The  specific  objection  made  to  the  item  of 
$3,424.90  for  printing  the  transcript  was  that 
it  was  excessive,  unreasonable,  and  unneces- 
sary. The  court  disallowed  of  It  $102.50. 
This  sum  was  made  up  of  an  Item  of  $23.40, 
paid  for  cuts  used  in  the  printing  and  made 
especially  for  that  purpose,  and  the  balance 
of  $79.10  for  portions  of  the  transcript  which 
the  court  held  to  have  been  unnecessary  to 
present  the  case  on  appeal.  The'evidence 
shows  that  the  transcript  was  printed  under 
contract,  at  50  cents  per  page.  There  is  no 
controversy  but  that  under  the  evidence  this 
was  a  reasonable  charge,  but  since  it  was 
printed  under  contract,  the  contract  price  only 
should  have  been  charged.  The  defendant 
was  not  entitled  to  add  the  Item  for  cuts. 
The  court  was  therefore  correct  In  disallowing 
the  amount  paid  for  them.  But  it  had  no 
power  to  say  that  any  portion  of  the  tran- 
script should  have  been  omitted  as  unneces- 
sary. This  court  is  the  exclusive  Judge,  with- 
in the  limitations  of  the  statute,  of  what  the 
record  should  contain  In  order  to  present  ap- 
pellant's case  to  It  for  review.  It  will  strike 
out  the  portions  of  a  transcript,  which  should 
not  be  Incorporated  therein,  and  disallow  the 
cost  of  Its  preparation  to  that  extent  (Rules 
1809,  rule  7,  snbd.  6  [22  Mont  xxxil,  57  Pac. 
Ti] ;  Rules  1905,  rule  7  (30  Mont  zxxv,  82 


Pac.  ix]),  for  the  statute  allows  only  reason- 
able charges  for  It ;  but  to  permit  the  district 
court  to  purge  the  record,  and  fix  the  proper 
charge  for  it,  would  be  equivalent  to  allowing 
that  court  to  be  the  Judge  of  the  extent  to 
which  this  court  may  go  in  its  review  of  the 
case.  This  could  not  be  tolerated  for  a  mo- 
ment If  the  ttanscript  contained  matter 
which  was  not  necessary,  the  plaintiff  should 
have  presented  Its  objections  to  this  court 
The  only  questions  which  the  district  court 
has  to  do  with  on  a  motion  to  tax  the  costs 
of  the  appeal  after  remittitur  .has  been  filed, 
are  whether  particular  items  are  within  the 
statute,  and  whether  the  charge  made  is  rea- 
sonable. The  questions  as  to  what  record 
is  necessary  and  what  papers  should  be  filed, 
are  exclusively  for  this  court  The  district 
court  should  not,  therefore,  have  stricken  out 
the  item  of  $79.10.  Subject  to  a  reduction  by 
striking  out  the  item  of  $23.20,  the  charge 
for  cuts,  the  Item  charged  for  printing  is 
proper,  and  must  be  allowed. 

The  court  disavowed  an  item  of  $47.25, 
charged  for  a  supplemental  brief  filed  by  de- 
fendant after  the  appeals  had  been  argued 
and  submitted.  For  the  reasons  heretofore 
stated  this  was  error.  This  court  must  be 
Its  own  Judge  as  to  whether  any  brief  is 
necessary;  and  If  the  adverse  party  desires 
to  object  to  the  filing  of  a  supplemental  brief 
In  this  court  the  objection  must  be  presented 
to  and  determined  by  this  court  There  Is 
no  objection  that  the  amount  charged  is  not 
reasonable,  and  it  must  be  allowed.  Of  an 
item  of  $23.90,  charged  for  remittitur  from 
this  court,  there  was  allowed  $1.80 ;  the  court 
holding  that  the  plaintiff  could  not  be  charged 
for  a  copy  of  the  opinion  of  this  court  which 
the  clerk  attached  to  it  In  this  ruling  the 
court  was  also  wrong.  By  Rule  19  of  this 
court.  In  force  at  that  time,  and  now  (Rules 
1899,  rule  19  [22  Mont  xxxvlll,  57  Paa  vlil] ; 
Rules  1905,  rule  19  [30  Mont  xlll,  82  Pac. 
xil),  the  requirement  is  that  "a  copy  of  the 
opinion  will  accompany  the  remittitur  when 
the  Judgment  or  order  of  the  trial  court  is 
reversed  or  modified."  By  the  statute  fixing 
the  fee  bill  of  the  clerk  of  this  court  (Pol. 
Code,  §  872),  he  Is  required  to  collect  in  ad- 
vance fifteen  cents  per  folio  for  making  copies 
of  papers  or  records.  By  the  following  sec- 
tion (873)  it  is  his  duty  to  make  copies  of 
papers  or  records  wbm  demanded  by  law  or 
the  rules  of  tbiB  court  These  provisions  of 
the  statute  and  the  rules  of  this  court  are 
controlling,  but  were  evidently  overlooked  by 
the  district  court  in  disallowing  part  of  this 
Item  so  striken  out  The  whole  of  this  item 
must  be  allowed. 

The  order  appealed  from  must  be  modified 
to  meet  the  views  herein  stated.  The  matter 
Is  remanded  to  the  district  court,  with  direc- 
tions to  modify  the  order  accordingly. 

Modified. 

MILBURN,  and  HOLLOWAX,  JJ.,  concur. 
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KALISPELL  LIQUOR  &  TOBACCO  00.  ▼. 

McGOVERN  et  al. 
(Supreme  Court  of  Montana.    Jan.  22,  1900.) 

1.  Appeal— Questions  not  Raised  at  Tbial 
— Variance. 

The  question  of  variance  will  not  be  con- 
Bidored  when  raised  for  the  first  time  on  ap- 
peal. 

2.  TniAT,— Variance— Motion  fob  Nonsuit. 

Defendant  was  not  precluded  from  moving 
for  a  nonsuit  on  the  ground  of  variance  because 
of  hia  friilure  to  object  to  the  testimony  when  it 
was  introduced. 

8.  Fbauhs,   Statute  of— Contract  to  An- 
swer FOR  Debt  of  Another. 

An  oral  promise  to  pay  for  such  goods  as 
another  might  purchase,  in  case  he  failed  to 
pay  therefor,  is  unenforcible  under  the  statute  of 
frauds. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  if  13,  16.] 

4.  Same. 

Where,  after  goods  had  been  sold  to  a  third 
person  for  whom  defendant  K.  had  agreed  to 
answer,  K.  agreed  to  pay  for  the  goods  in  con- 
sideration of  the  release  of  his  property  from  at- 
tachment, such  promise  was  not  within  the  stat- 
ute of  frauds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  |  55.] 

6.  Gdabantt  —  Action  —  Pleading  —  Vabi- 

ANCe. 

Where  the  contract  sued  on  waa  a  promise 
by  defendant  K.  to  pay  for  the  goods  purchased 
by  a  third  person,  recovery  could  not  be  had  on 
proof  of  a  contract  made  by  K.  after  the  goods 
were  sold  and  delivered,  by  which  he  agreed  to 
pay  for  the  goods  in  consideration  of  the  release 
of  his  property  from  attachment. 

6.  Same— Materiality. 

Such  variance  was  not  an  immaterial  one 
which  the  court  was  empowered  to  disregard  by 
Code  Civ.  Proc.  {§  770,  771.] 

7.  Guaranty  —  Action  —  Evidence  —  Rele* 

VANCY. 

In  an  action  on  a  promise  to  pay  for  cer- 
tain liquors  purchased  by  a  third  person  after 
delivery.  In  consideration  of  plaintiff's  release 
of  an  attachment  against  defendant's  goods, 
evidence  that  defendant  was  an  Indian  main- 
taining tribal  relations,  and  that  a  sale  of  liq- 
uors to  an  Indian  was  illegal,  was  irrelevant; 
the  cootract  not  being  for  a  purchase  of  liquors. 

Appeal  from  District  Court,  Flathead  Coun- 
ty; D.  F.  Smitb,  Judge. 

Action  by  the  Kallspell  Liquor  &  Tobacco 
Company  against  Thomas  McGovern  and  an- 
other. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  Kipp  appeals.    Reversed. 

M.  D.  Baldwin  and  Sidney  M.  Logan,  for 
appellant  Noffslnger  &  Foisom,  for  respond- 
ent 

HOLLOWAT,  J.  This  action  was  com- 
menced in  the  justice  of  the  peace  court 
where  s'ervlce  of  summons  was  had  upon  the 
defendant  Elpp,  but  not  upon  the  defendant 
McGovern.  "The  complaint  states  a  cause  of 
action  for  $91.42  for  goods,  wares,  and  mer- 
chandise sold  by  the  plaintiff  to  the  defend- 
ant Ttie  defendant  Kipp  made  answer, 
denying  generally  the  allegations  c<Hitained  In 
the  complaint,  and,  as  a  further  defense,  set 
forth  the  fact  that  be  is  an  Indian,  resides 
on  an  Indian  reservation,  lias  never  severed 


his  tribal  relations,  and  that  the  goods  sold 
by  the  plaintiff  consisted  of  vinous  and  spirit- 
uous liquors.  The  plaintiff  had  Judgment 
and  defendant  Kipp  appealed  to  the  district 
court,  where  the  plaintiff  again  prevailed, 
and  from  the  Judgment  entered  therein,  and 
from  an  order  denying  him  a  new  trial,  de- 
fendant Kipp  appeals  to  this  court 

Three  questions  are  directly  urged  upon  onr 
consideration:  (1)  Was  there  a  fatal  vari- 
ance between  the  allegations  of  the  com- 
plaint and  the  proof  adduced  at  the  trial? 
(2)  was  the  defendant  Kipp's  promise  to  pay 
for  the  goods  Invalid  under  the  statute  of 
frauds?  (3)  did  the  court  err  in  excluding 
testimony  and  instructions  offered  by  defend- 
ant relative  to  his  status  as  an  Indian? 
Upon  the  trial  in  the  district  court  the  plain- 
tiff offered  evidence  tending  to  prove  that 
Kipp  had  brought  McGovern  to  the  plaintiff's 
place  of  business  and  had  Introduced  him 
as  a  prospective  customer,  and  bad  agreed 
to  pay  for  such  goods  as  McGovern  might 
purchase,  in  case  McGovem  did  not  do  so. 
This  promise,  if  made,  was  not  in  writing, 
and  confessedly  void  under  the  statute  of 
frauds.  The  evidence,  however,  further  tends 
to  prove  that  afterwards  plaintiff  commenced 
an  action  against  Kipp  and  McGovern  to 
recover  upon  this  same  cause  of  action,  and 
attached  certain  property  l>elonglDg  to  Kipp, 
and  that  thereupon  Kipp  promised  to  pay 
the  bill  if  the  action  was  dismissed  and  the 
attached  property  released.  All  of  this  evi- 
dence was  admitted  without  objection.  At 
the  close  of  plaintiff's  case  the  defendant 
moved  for  a  nonsuit  upon  the  ground  that 
there  was  a  fatal  variance  between  the  alle- 
gations of  the  complaint  and  the  proof. 

On  behalf  of  respondent  it  is  said  that 
admitting  that  the  variance  Is  otherwise 
fatal,  It  was  in  this  instance  waived  by  the 
defendant  Kipp  by  not  objecting  to  the  tes- 
timony when  offered;  and  numerous  cases 
are  cited  in  support  of  this  rule.  But  we 
think  the  rule  is  subject  to  this  qualification: 
"Provided  the  attention  of  the  trial  court  is 
not  directed  to  the  variance."  In  other 
words,  the  question  of  variance  will  not  be 
considered  when  raised  In  the  appellate  court 
for  the  first  time.  Southmayd  v.  Southmayd, 
4  Mont  100,  107,  5  Pac.  318;  First  Nat 
Bank  v.  McAndrewa,  7  Mont  150,  158,  14 
Pac.  763;  Nyhart  v.  Pennington,  20  Mont 
158,  161,  50  Pac.  413.  But  the  variance  is 
not  waived  if  timely  objection  Is  made  and 
the  attention  of  the  trial  court  directed  to  it 

The  question,  then,  presented  is,  may  such 
objection  be  made  by  motion  for  nonsuit? 
And  this  question  is  answered  and  the  con- 
tention set  at  rest  by  the  former  decision 
of  this  court  Wortman  v.  Montana  Central 
Ry.  Co.,  22  Mont  266,  285,  56  Pac.  816; 
Johnson  v.  Moss,  45  Cal.  51.5.  In  this 
latter  case  it  Is  said:  "No  objection  was 
taken  to  the  testimony  as  it  was  introduced: 
but  the  defendant  was  not  thereby  precluded 
from  moving  for  a  nonsuit,  on  the  ground 
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that  it  failed  to  proye  tbe  contract  declared 
on."  Tbe  contract  sued  upon  was  one  under 
which  the  defendant  KIpp  purchased  the 
goods  described  In  tbe  complaint  Recovery 
was  had  upon  a  contract  made  by  the  de- 
fendant Klpp  subsequently  to  the  time'  the 
goods  were  sold  and  delivered,  by  wblcih  be 
agreed  to  pay  for  the  goods  in  consideration 
of  the  release  of  bis  property  from  attach- 
ment. Under  the  authority  of  McCormlcIt  v. 
Johnson  et  a!.,  31  Mont  266,  78  Pac.  500, 
this  promise  was  not  within  the  statute  of 
frauds.  But  it  cannot  be  said  that  such  va- 
riance was  an  immaterial  one  which  the  court 
might  disregard  under  the  provisions  of  sec- 
tions 770  and  771  of  tbe  Code  of  Civil  Pro- 
cedure. The  contract  upon  which  recovery 
was  bad  was  wholly  different  from  the  one 
set  forth  in  tbe  complaint  and  brings  the 
case  wltbln  tbe  provisions  of  section  772  of 
tbe  Code  of  Civil  Procedure. 

We  are  of  tbe  opinion  that  tbe  court  did 
not  err  in  excluding  the  testimony,  or  In  re- 
fusing to  give  tbe  Instructions,  offered  by  tbe 
defendant,  relative  to  bis  status  as  an  In- 
dian. Upon  the  theory  of  tbe  case  as  pre- 
sented by  the  plaintitT  in  its  evidence,  Kipp's 
promise  was  founded  upon  a  contract  made 
subsequently  to  the  time  tbe  goods  were  sold 
and  delivered,  and  therefore  it  was  im- 
material whether  he  was  an  Indian  or  a 
white  man,  for  tbe  contract  upon  which 
recovery  was  had  was  not  for  intoxicating 
liquors  sold  to  Klpp— a  transaction  unenforce- 
able. If  Kipp  Is  an  Indian  maintaining  tribal 
relations. 

As  tbe  testimony  of  tbe  defendant  did  not 
aid  the  plaintiff's  case,  we  are  of  the  opin- 
ion that  tbe  court  erred  in  refusing  to  grant 
tbe  nonsuit 

Tbe  judgment  and  order  are  reversed,  .and 
the  cause  remanded  for  a  new  trial.  Re- 
versed and  remanded. 

BRANTLY,  &  J.,  and  MILBURN.  J., 
concur. 

(U  N.  M.  3»2) 

LDND  V.  OZANNB. 
(Supreme  Court  of  New  Mexico.    Jan.  II,  1906.) 

1.  ivawdlord  and  tsnawt— notice  to  quit— 
Sufficiency. 

The  notice  to  quit  from  a  landlord  to  a  ten- 
ant provided  for  by  section  3.347  of  the  Com- 
piled L«ws  of  New  Mexico  of  1807,  should  be 
sufficiently  definite  to  inform  the  tenant  of  tbe 
origiD  and  meaning  of  tbe  notice;  but  it  is  not 
IndiRpensahle  that  It  should  l>ear  the  signature 
of  the  landlord. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant  SS  1190-1102.J 

2.  Appeal— Question  Not  Raised  Below. 

Questions  of  law,  not  brought  to  tbe  atten- 
tion of  the  court  in  proper  form  at  the  trial 
of  a  cause,  will  not  be  considered  by  this  court 
on  appeal  or  writ  of  error. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  {  1018.] 

8.  Landlobd  and  Tenant— Demand  ofRent. 

If  a  lease  contuins  uo  provision  fixing  tiie 

(laoe  for  payment  of  tbe  rent  reserveU,  a  de- 


mand on  the  leased  premises  Is  not  essential  to 
establish  tbe  liability  of  tbe  lessee  to  forfeiture 
for  failure  to  pay  rent  which  is  due,  if  the 
practice  of  the  parties  to  the  lease  tiad  l>een  to 
make  and  receive  payment  elsewhere. 

[Ed.  Note. — For  cases  in  point  see  ,voL  3S, 
Cent  Dig.  Landord  and  Tenant  i  339.] 
4.  Pleading— Copy  or  Lost  Papeb— Substi- 
tution. 

It  is  a  proper  exercise  of  tbe  discretion  of 
a  district  court  in  this  territory  to  pennit  the 
substitution  of  a  copy  of  a  lost  paper,  constitut- 
ing a  part  of  the  pleadings,  for  the  original. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  t§  1027-1032.] 

6.  Justices  of  toe  Peace- Appeal— Recobd 

— Jubisdiction. 

It  does  not  appear  from  the  record  that 
the  justice  of  the  peace  before  whom  this  cause 
was  originally  tried  bad  not  jurisdiction. 

(Syllabus  by  the  Court) 

Error  to  District  Court  Lincoln  Covmty; 
before  Justice  Wm.  H.  Pope. 

Action  by  Helen  L.  Ozanne  against  Fletcher 
M.  Lund.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

By  a  written  Instrument  made  May  31, 1901, 
TJrbaIn  Ozanne  and  Helen  L.  Ozanne,  hus- 
band and  wife,  the  latter  being  tbe  defend- 
ant In  error,  leased  to  Fletcher  M.  Lund,  tbe 
plaintiff  in  error,  "the  Hotel  Ozanne  on  lot 
8,  block  5,  a  store  building  and  reasonable 
ground  in  tbe -rear  thereof  on  part  of  lot  4, 
block  10,  and  the  Ozanne  corral  and  build- 
ings on  lots  1  and  2,  block  61,"  all  in  the 
town  of  White  Oaks,  N.  M.,  for  tbe  term  of 
one  year  from  June  1, 1901,  with  tbe  right  to 
the  lessee  to  continue  In  the  use  and  occupa- 
tion of  the  premises  a  second  year,  and  then 
a  third,  at  bis  election,  at  a  rentol  of  $25 
per  month.  The  lease  did  not  provide  that 
tbe  lessee  should  give  any  notice  of  his  elec- 
tion to  take  a  fnrtber  term,  and  no  sucb  no- 
tice was  given;  but  be  continued  in  posses- 
sion Into  the  third  year,  without  objection  on 
the  part  of  tbe  lessors  or  either  of  tbem,  so 
far  as  the  record  shows.  Early  in  the  ten- 
ancy of  Lund,  the  leased  premises  were  sold 
under  an  order  of  court  and  purchased  by 
Henry  A.  Ozanne,  a  son  of  Crbaln  Ozanne, 
by  agreement  between  tbem.  By  deed  dated 
November  25,  1902.  Urbain  Ozanne  and  Helen 
L.  Ozanne  conveyed  to  Henry  A.  Ozanne  lot 
4,  block  19,  lot  1,  block  01,  and  lot  2,  blodc 
02,  with  other  parcels  of  land.  By  a  deed 
dated  December  13,  1902,  Henry  A.  Ozanne 
conveyed  to  Helen  L.  Ozanne  the  Hotel 
Ozanne  and  tot  8,  block  5  of  tbe  leased  prem- 
ises. It  would  seem  to  have  been  token  for 
granted  by  tbe  parties  concerned  that  lot  2, 
bkick  61  was  meant  by  the  first  conveyance 
referred  to,  instead  of  lot  2,  block  62 ;  but  tbe 
question  is  not  of  essential  Importonce.  Evi- 
dence was  admitted  that  at  about  tbe  time 
when  the  two  deeds  above  named  were  given, 
Henry  A.  Ozanne  wrote  bis  fatlier  that  be 
would  not  claim  tbe  rentol  of  the  portion  of 
tbe  leased  premises  deeded  to  bim,  but  it  is 
fairly  to  be  inferred  from  the  testimony  on 
the  subject  that  f  tie  letter,  which  was  not  pro- 
duced, preceded  the  execution  of  the  deed. 
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Whether  the  letter  was  written  and  received 
before  or  after  that  date,  It  did  not  appear 
that  It  was  brought  to  the  notice  of  the  les- 
see, Lund,  and  the  deed  to  Henry  A.  Ozanne 
contained  no  proTlsion  of  the  kind  claimed 
to  have  been  promised  In  it  The  two  deeds 
named  were  recorded.  The  I^ase  was  not 
recorded.  Urbaln  Ozanne  died  August  12, 
1903.  In  October,  1903,  Lund  received  a 
notice  purporting  to  come  from  Henry  A. 
Ozanne,  stating  that  he  was  the  owner  of  lot 
4,  block  18,  and  of  lots  1  and  2,  block  61; 
that  be  should  claim  five  dollars  per  month 
rental  for  the  same,  and  forbidding  him 
(Lund)  to  pay  rent  therefor  to  any  other  i>er- 
son.  The  notice  was  signed:  "B.  L.  Ozanne, 
Agent  for  Henry  A.  Ozanne."  It  was  ad- 
mitted Id  evidence,  but  there  was  no  proof  of 
the  agency  of  E.  L.  Ozanne.  After  that  time 
Loud  refused  to  pay  to  Helen  L.  Ozanne  the 
full  rental  of  $25  per  month,  provided  for  by 
the  lease,  but  offered  to  pay  the  $20  per 
month  for  the  portion  of  the  leased  premises 
of  which  she  appeared  to  be  still  the  owner. 
December  10,  1903,  he  was  served  with  a  no- 
tice to  surrender  and  deliver  up  the  "hotel 
and  premises  known  as  Hotel  Ozanne,  lot  8, 
block  5,  in  the  town  of  White  Oakes."  On 
December  16,  1903,  the  defendant  brought 
suit  against  the  plaintiff  In  error  for  the  un- 
lawful detainer  of  the  Hotel  Ozanne  and  lot 
8.  block  5,  before  a  justice  of  the  peace  of 
the  precinct,  and  finally,  after  verdict  of  a 
Jury  In  said  district  court,  obtained  Judgment 
for  the  possession  of  the  premises  demanded, 
and  for  the  rental  of  $25  per  month,  doubled 
after  the  date  of  Judgment  by  the  Justice  of 
the  peace  in  favor  of  the  plaintiff. 

Robert  M.  Lund  and  Catron  &  Gortner, 
for  plaintiff  in  error.  Ceo.  W.  Prichard,  for 
defendant  In  error. 

ABBOTT,  J.  (after  stating  the  facts).  Of 
the  grounds  of  error  assigned,  the  brief  for 
the  plaintiff  In  error  specifically  presents  for 
the  consideration  of  this  court  the  following: 

First  That  notice  to  quit  and  surrender 
possession  of  the  demanded  premises  was  not 
given  to  the  plaintiff  In  error  as  required 
by  section  3347  of  the  Compiled  Laws  of 
1887.  It  is  not  denied  that  what  purported 
to  be  such  a  notice  was  seasonably  served 
on  him,  but  it  is  alleged  that  It  was  not  suf- 
ficiently definite  to  inform  him  that  it  came 
from  the  defendant  In  error  and  did  not  bear 
her  signature.  The  statute  in  question  does 
not  require  that  such  a  notice  shall  be  signed. 
Unquestionably,  however.  It  should  be  so 
definite  as  to  inform  the  party  to  whom  It 
is  directed  of  its  source  and  meaning.  The 
notice  was  directed  to  Fletcher  M.  Lund,  and 
besides  describing  the  premises  he  occupied 
under  the  lease,  less  the  portion  deeded  to 
Henry  A.  Ozanne,  as  what  he  was  required 
to  surrender,  contained  this  language :  "This 
demand  is  made  by  me  as  the  owner  and 
lessor  against  yon  as  the  occupant  and  lessee 
of  said  hotel  and  premises."    There  were  no 


other  persons  or  premises  to  whom  tiiose 
words  could  have  referred.  Their  meaning 
was  unmistakable  and  could  not  have  left 
the  plaintiff  in  error  in  doubt  as  to  the 
meaning  and  origin  of  the  notice. 

Second.  That  the  plaintiff  in  error  was  re- 
leased from  liability  for  at  least  a  part  of 
the  rent  stipulated  In  the  lease  to  liim  by 
eviction  under  a  paramount  title  from  a 
portion  of  the  leased  premises,  and  so  was 
not  in  default,  and,  if  liable  for  any  part  of 
the  rent  in  this  cause,  could  not  be  held  for 
the  entire  rental  of  $25  per  month.  The 
deed  from  the  lessors  to  Henry  A.  Ozanne 
of  a  portion  of  the  leased  premises  referred 
to  in  the  statement  of  facts,  in  connection 
with  the  notice  received  by  the  lessee  pur- 
porting to  come  from  the  grantee  in  the  deed. 
It  is  claimed,  had  the  effect  of  evicting  him 
from  the  premises  conveyed  by  the  deed, 
which  was  absolute  In  form,  and  not  in 
terms,  subject  to  the  lease  held  by  Lund. 
The  record  does  not  show  that  this  question 
was  raised  by  a  request  for  an  appropriate 
Instruction  to  th(>  Jury  or  by  an  exception  to 
any  instruction  that  was  given,  or  to  any- 
thing done  or  omitted  by  the  court  prior 
to  or  at  the  time  of  trial.  Such  being  the 
case,  it  Is  not  open  to  consideration  by  this 
court  Territory  v.  Watson  (N.  M.)  78  Pac. 
504,  and  cases  cited;  Territory  v.  Baton 
(N.  M.)  79  Pac.  713. 

Third.  That  the  rent  was  not  demanded 
on  the  leased  premises  on  the  day  when  due. 
Tne  rigor  of  the  common-law  rule,  which  Is 
here  invoked,  no  longer  prevails,  so  far  as 
we  are  aware,  in  any  Jurisdiction.  If  the 
lease  is  silent  as  to  the  place  of  payment, 
the  practice  of  the  parties  may  establish  it 
In  the  case  at  bar,  it  appeared  that  the  rent 
had  invariably  been  paid  at  the  residence  of 
the  lessors,  and  an  offer  to  pay  so  much  of 
the  rent  for  which  the  plaintiff  in  error  was 
held  liable  In  the  present  cause  as  he  ad- 
mitted to  be  due  was  made  there  In  his  be- 
half, and  refused  on  the  ground  that  it  was 
less  than  the  amount  claimed  and  then  stated 
to  be  due.  We  think  the  lessee  must  be  held 
to  have  waived  the  right,  if  it  at  any  time 
existed,  to  have  demand  made  on  the  leased 
premises.        ' 

Fourth.  That  permission  to  file  a  com- 
plaint in  place  of  one  alleged  to  have  been 
lost  was  given  by  the  district  court  We 
think  it  was  a  proper  exercise  of  the  dis- 
cretion of  the  court  to  permit  a  copy  of  the 
complaint  which  had  been  lost  to  be  sub- 
stituted for  it,  under  section  2685,  subsec 
11«,  of  the  Compiled  Laws  of  1897. 

Fifth.  That  the  justice  of  the  peace  before 
whom  the  cause  was  originally  tried  had  no 
power  to  try  it  for  the  reason  that,  as  al- 
leged, his  oath  of  office  had  not  been  recorded, 
as  required  by  section  3226  of  the  Compiled 
Laws  of  1897.  The  oath  of  office  Itself,  and 
not  the  record  of  It,  Is  made  a  condition  pre- 
cedent to  the  right  to  act  as  justice  of  the 
peace,  and  there  was  no  evidence  that  sncb 
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oath  had  not  been  taken  by  the  justice  In 
qnestion. 

The  judgment  of  the  district  court  is  af- 
firmed. 

inLLS,  C.  J.,  and  McFlB,  PARKER,  and 
MANN,  JJ.,  concur.  POPE,  J.,  having  tried 
the  case,  did  not  participate  in  this  decision. 


(U  Idaho,  7«3) 
SHOSHONE  COUNTY  v.  PROFIT  et  al. 
(Supreme  Court  of  Idaho.    Feb.  3,  1906.) 

1.  Counties— Altebation  of  Boundabies— 
Existing  Indebtedness  —  Liability  op 
Detacued  Territoby. 

Under  the  requirements  of  that  portion  of 
section  3.  of  article  IS  of  the  state  Constitution 
whicli  provides  tliat,  "when  any  part  of  a  coun- 
ty is  stricken  off  and  attached  to  another  coun- 
ty, the  part  stricken  off  shall  be  held  to  pay  its 
ratable  proportion  of  all  then  existinK  liabili- 
ties of  the  county  from  which  it  is  taken,"  the 
detached  territory  continues  liable  for  its  ratable 
proportion  of  the  {ndeb;:edness  existing  against 
the  mother  county  at  the  time  of  the  segregation. 
[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent  Dig.  Counties,  {§  12-16.] 

2.  Same. 

Section  3  of  article  IS  of  the  (^institution 
is  as  much  a  prohibition  against  the  Legislature 
imposing  the  ratable  proportion  of  indebtedness 
on  the  county  to  which  the  detached  territory 
is  annexed  as  it  is  a  prohibition  against  leaving 
the  entire  indebtedness  to  be  paid  by  the  old 
county  from  which  the  portion  is  stricken  off. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
<3ent.  Dig.  Counties,  §§  12-17.] 

3.  Same. 

The  Constitution,  having  provided  that  one 
particular  portion  of  territory  shall  pay  a  cer- 
tain portion  of  indebtedness,  has  thereby  ex- 
cluded and  exempted  all  other  territory  from 
paying  such  indebtedness. 

4.  Same— Speciai,  Act— Constitutionality. 

The  provisions  of  an  act  approved  March 
10,  1803  (Laws  1903,  p.  204),  submitting  the 
question  of  the  annexation  of  a  part  of  Shoshonu 
county  to  Nez  Perce  county  to  a  vote  of  the 
electors  within  the  territory  to  be  annexed,  and 
to  apportion  the  debt  of  Shoshone  county  be- 
tween the  county  of  Shoshone  and  the  segre- 
gated portion  thereof,  and  authorizing  and  di- 
recting the  tx>ard  of  commissioners  of  Nez  Perce 
county  to  cause  warrants  to  be  drawn  by  the  au- 
ditor of  that  county  in  favor  of  Shoshone  coun- 
ty for  the  amount  ascertained  to  be  due  by 
the  accountants  provided  for  in  the  act.  Held 
valid  and  constitutional. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent  Dig.  CounUes,  §§  7-11.] 

5.  Same— CoNSTBUcnoN  op  Statute. 

The  act  of  March  10,  1903  (Laws  1903,  p. 
204).  providing  for  the  annexation  of  a  i>ortion 
of  Shoshone  county  to  Nez  Perce  county,  should 
be  read  and  construed  in  the  light  of  and  in  con- 
nection with  the  existing  laws  in  relation  to  the 
same  subjort-matter,  and  is  not  in  conflict  with 
sections  .3005  and  3C06,  Rev.  St.  1887,"  as 
amended  by  the  act  of  March  8,  1895  (Laws 
1895.  pp.  58,  59). 

6.  Same  — Payment  op  Indebtedness— Col- 
lection OP  Taxes. 

By  the  provisions  of  section  3606,  Rev.  St. 
1887,  as  amended  by  act  of  March  8,  1895 
(Laws  1803,  p.  59),  it  is  made  the  duty  of  the 
board  of  commissioners  of  a  county  from  which 
a  portion  of  its  territory  is  stricken  off  to  an- 
nuiilly  certify  to  the  assessor  and  tax  collector 
of  the  county  to  which  such  territory  has  been 


annexed  the  rate  of  tax  levied  by  the  board 
of  commissioners  for  the  purpose  of  paying  the 
interest  and  providing  a  sinking  fund  in  pay- 
ment of  the  outstanding  indebtedness  of  the 
county  at  the  time  of  the  segregation  of  territory ; 
and  it  is  thereupon  made  the  duty  of  the  asseif 
sor  of  the  county  to  which  such  territory  is  an- 
nexed to  collect,  within  the  segregated  territory, 
the  tax  so  levied  and  certified  in  the  same  man- 
ner as  other  taxes  are.  by  him,  collected. 
7.  ^ame— Wabbants-i-Method  or  Payment. 

The  provisions  of  section  4  of  the  act  of 
March  10,  1903  (Laws  1903,  p.  20G),  requiring 
the  commissioners  of  Nez  Perce  county  to  issue 
their  warrants  in  favor  of  Shoshone  county  for 
the  amount  found  due  from  the  segregated  terri- 
tory to  the  parent  county,  is  only  an  evidence  of 
the  results  of  the  investigation,  adjustment,  and 
settlement  as  to  the  pro  rata  proportion  of  in- 
debtedness to  be  borne  by  the  segregated  terri- 
tory, and  such  warrants  will  only  be  payable 
as  money  shall  be  received  by  the  treasurer  of 
Nez  Perce  county  from  taxes  collected  from 
the  segregated  territory  in  accordance  with 
the  provisions  of  section  360G,  Rev.  St.  1887, 
as  amended  by  act  of  March  8,  1895  (Laws 
1895,  p.  59). 

Sullivan,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Application  in  behalf  of  Shoshone  county 
for  a  writ  of  mandate  to  compel  John  O. 
Profit  and  certain  other  officials  of  Nrz  Perce 
county  to  cause  to  be  Issued  and  delivered 
to  Shoshone  county  the  warrants  of  Ncb 
Perce  county  In  compliance  with  the  provi- 
sions of  the  act  approved  March  10,  1903 
(Laws  1903,  p.  204),  providing  for  the  strik- 
ing off  of  a  portion  of  the  territory  of  Sho- 
shone county  and  annexing  the  same  to  Nez 
Perce  county.    Writ  granted. 

This  is  an  original  applicatioh  made  on 
behalf  of  Shoshone  county  for  a  writ  of 
mandate  to  compel  certain ,  officials  of  Nes 
Perce  county  to  Issue  warrants  on  the  gener- 
al fund  of  that  county  for  the  sum  of 
$60,655.98,  which  amount  was  certified  to  by 
accountants  appointed  under  the  provisions 
of  section  4  of  an  act  approved  March  10, 
1903.  Scss.  Laws  1903,  p.  206.  This  contro- 
versy grows  out  of  the  detachment  of  a  por- 
tion of  the  territory  of  Shoshone  county  and 
annexing  the  same  to  Nez  Perce  county  pur- 
suant to  the  provisions  of  said  act.  PUIn- 
tlff's  petition,  or  complaint,  sets  out,  among 
other  things,  the  appointment  of  accoontants 
mentioned  in  section  4  of  the  act ;  the  meet- 
ing of  such  accountants ;  the  making  of  a  cer- 
tificate of  the  adjustment  of  the  debt  of 
Shoshone  county;  their  making  and  subse- 
quent signing  of  a  certificate  of  adjustment 
under  the  direction  of  this  court  (See  Sho- 
shone County  V.  Thompson  [Idaho]  81  Pac. 
73) ;  their  filing  of  a  copy  of  that  certificate 
with  the  commissioners  of  Nez  Perce  coun- 
ty on  the  19th  day  of  July,  1905 ;  the  refusal 
of  the  commissioners  to  act  upon  the  tender 
of  money  from  Shoshone  county,  and  the 
demand  of  Shoshone  county  for  warrants 
drawn  upon  the  general  fund  of  Nez  Perce 
county,  and  the  tender  of  the  sum  shown  by 
the  certificate  to  be  due  from  Shoshone  coun- 
ty and  the  demand  for  warrants  drawn  up- 
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on  the  general  fund  at  tbe  regular  meeting 
of  the  commissioners  of  Nez  Perce  county 
in  October,  1005,  and  the  refusal  of  the  ten- 
der and  demand.  The  prayer  is  for  the  Is- 
suance of  a  writ  of  mandate  to  compel  the 
commissioners  to  Issue  and  deliver  the  war- 
rants of  Nez  Perce  county  to  the  amount 
above  named,  as  provided  by  the  act. 

Conns -1  for  the  defendants  Interposed  a 
genera!  demurrer  to  plaintiff's  complaint,  and 
the  argument  on  that  demurrer  was  directed  . 
to  the  constitutionality  of  the  annexation 
act,  and  particularly  to  the  conslltntlonallty 
of  the  provisions  of  section  4  thereof,  re- 
quiring the  warrants  to  he  delivered  to  Sho- 
shone county  by  Nez  Perce  county  In  th^  ad- 
justment of  their  differences.  Section  4  of 
the  act  Is  as  follows:  "At  the  first  regular 
meeting  of  the  board  of  commissioners,  next 
following  the  annexation  of  the  territory 
her.  Inbefore  In  this  act  described,  to  the 
county  of  Nez  Perce  the  said  county  com- 
missioners shall  each  appoint  a  competent 
accountant  who  shall  within  ten  days  after 
the  appointment,  meet  at  the  county  seat  of 
Shoshone  county  and  take  the  usual  oath  of 
office  and  proceed,  then  and  there,  to  ascer- 
tain from  the  books  and  records  in  the  au- 
ditors and  recorders  offices  the  whole  amoimt 
of  the  Indebtrdness  of  the  said  Shoshone 
county  at  the  date  that  this  act  takes  effect 
and  to  apportion  said  indebtedness  pro  rata 
between  the  counties  of  Shoslione  and  Nez 
Prrce,  according  to  the  taxable  property 
that  the  territory  annexed  bears  to  the  whole 
as  now  organized  under  the  provisions  of  this 
act  should  the  same  take  effect;  basis  and 
valuation  of  property  to  be  taken  and  com- 
puted from  the  assessment  roll,  and  books  of 
the  present  Shoshone  county  made  for  the 
year  next  preceding  the  date  of  such  elec- 
tion. Said  commissioners  shall  apportion  the 
value  of  the  said  county  property  of  Sho- 
shone county  upon  the  same  basis  as  Is  pro- 
vided for  the  apportionment  of  the  indebted- 
ness of  Shoshone  county,  and  said  account- 
ant shall  In  adjusting  said  indebtedness  of 
the  said  county  property,  allow  Shoshone 
county  to  retain  all  county  property,  such  as 
court  houses,  furniture  and  fixtures,  but  the 
said  Nez'  Perce  must  give  Shoshone  county 
credit  In  the  adjustment  of  the  accounts  for 
the  annexed  territory's  apportionment  of  the 
value  of  the  said  court  bouses  and  other 
county  property.  Said  credit  to  apply  in 
the  adjustment  of  Nez  Perce  county's  por- 
tion of  the  Indebtedness  to  Shoshone  county. 
Said  accountants  shall  make  certificates  of 
the  adjustment  they  make  showing  a  fully 
Itemized  statement  of  the  debits  and  credits, 
and  file  one  each  with  the  chairman  of  the 
board,  of  commissioners  of  each  of  the  coun- 
ties of  Shoshone  and  Nez  Perce,  and  what- 
ever amount  Is  shown  by  such  certificate  to 
be  due  from  either  one  of  the  counties  to 
the  other,  the  board  of  commissioners  of  the 
proper  county  shall  cause  warrants  to  be 
drawn  by  the  auditor  of  their  county  In  fa- 


vor of  the  other  of  the  amount  due,  at  their 
first  regular  session  after  the  filing  of  the 
accountants  certificate  as  aforesaid:  Pro- 
vided, that  In  fixing  values  on  Shoshone  coun- 
ty property  no  value  shall  be  placed  upon  the 
roads  and  bridges  within  said  county ;  Pro- 
vided further,  that  if  said  accountants  can- 
not agree  as  to  the  value  of  the  county  prop- 
erty, as  herein  'stated,  the  Governor  of  the 
state  of  Idaho  shall  appoint  one  disinterest- 
ed person  who  must  be  a  resident  of  some 
other  county  who  shall  fix  and  determine  the 
value  of  said  property,  and  make  out  and  file 
certificates  accordingly,  with  the  chairman 
of  the  boards  of  county  commissioners  of 
Shoshone  and  Nez  Perce  counties."  It  ap- 
pears from  the  record  that  the  accountants 
appointed  for  adjusting  the  differences  be- 
tween Shoshone  county  and  the  portion  de- 
tached therefrom  and  annexed  to  Nez  Perce 
county  certified  that  there  was  due  to  Sho- 
shone county  the  sum  of  f60,C55.98 — ^tliat  Is, 
that  such  sum  was  the  proportionate  part  of 
the  Indebtedness  of  Shoshone  county  for 
which  the  detached  portion  was  liable — and 
It  Is  contended  by  counsel  for  the  defendants 
that  Nez  Perce  county  is  not  liable  for  any 
part  of  such  Indebtedness,  and  that  an  Issu- 
ance of  the  warrants  of  Nez  Perce  county 
on  the  general  fund  of  the  county  would  be 
simply  a  transfer  of  ?60,656.98  of  Shoshone 
county's  past  Indebtedness  to  Nez  Perce 
county.  The  act  under  which  the  detached 
portion  of  Shoshone  county  was  annexed  to 
Nez  Perce  county  provides  for  a  vote  of  the 
qualified  electors  upon  the  proposition  wheth- 
er a  portion  of  Shoshone  county  should  be  an- 
nexed to  Nez  Perce  county.  An  election  was 
held  and  resulted  in  favor  of  annexation.  The 
county  commissioners  and  other  officers  of 
Nez  Perce  county  thereafter  assumed  juris- 
diction over  the  annexed  portion  and  have 
levlrd  and  collected  taxes  therein. 

The  question  presented  for  determination 
in  this  case  Is  whether  or  not  the  act  of 
March  10,  1903,  known  as  the  "Annexation 
Act,"  Is  In  violation  of  the  provisions  of  sec- 
tion 3  of  article  18  of  the  state  Constitution, 
and,  if  not  In  violation  thereof,  whether  or 
not  Nez  Perce  county  as  a  whole  is  liable  for 
the  proportionate  part  of  Shoshone  county's 
indebtedness  which  has  been  apportioned  to 
the  segregated  territory.  Section  3,  art.  18, 
of  the  C!onstitutlon  is  as  follows :  "No  coun- 
ty shall  be  divided  unless  a  majority  of  the 
qualified  electors  of  the  territory  proposed 
to  be  cut  off,  voting  on  the  proposition  at 
a  general  election,  shall  vote  in  favor  of  such 
division:  Provided,  that  this  section  shall 
not  apply  to  the  creation  of  new  counties. 
No  person  shall  vote  at  such  election  who  has 
not  been  ninety  days  a  resident  of  the  ter- 
ritory proposed  to  be  annexed.  When  any 
part  of  a  county  Is  stricken  off  and  attached 
to  another  county,  the  part  stricken  off  shall 
be  held  to  pay  its  ratable  proportion  of  all 
then  existing  liabilities  of  the  county  from 
which  It  is  taken." 
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James  E.  Gyde,  Pros.  Atty.,  for  plaintiff. 
B.  S.  Crow,  Pros.  Atty.,  and  Ben.  F.  Tweedy, 
for  defendants 

■  AILSHIE,  J.  (after  stating  the  facts). 
The  decisive  question  in  this  case  Is  to  de- 
termine the  meaning  of  that  portion  of  sec- 
tion 3  of  article  18  of  the  Constitution  which 
reads  as  follows:  "When  any  part  of  a 
county  is  striclcen  off  and  attached  to  another 
county,  the  part  striclcen  off  shall  be  held 
to  pay  its  ratable  proportion  of  all  then  ex- 
isting liabilities  of  the  county  from  which 
it  is  taken."  It  seems  to  me  that  this  lan- 
guage is  too  pla'M  and  simple  to  either  re- 
quire or  admit  ot  construction.  It  continues 
the  liability  of  the  detached  territory  for 
its  ratable  proportion  of  the  debts  of  the 
county  from  which  it  was  taken.  That  was 
the  evident  intention  of  the  framers  of  the 
Constitution,  and  was  clearly  so  expressed 
by  them.  It  is  as  much  a  prohibition  against 
the  Legislature  imposing  such  indebtedness 
on  the  county  to  which  the  detached  ter- 
ritory is  annexed  as  it  is  against  leaving  the 
entire  indebtedness  to  be  paid  by  the  old 
county  from  which  the  portion  is  stricken 
off.  The  express  language  is  that  "the  part 
stricken  off  shall  be  held  to  pay  its  ratable 
proportion"  of  the  existing  debts.  The  max- 
im "expresslo  unius  est  exeluslo  alterius"  is 
peculiarly  applicable  here.  The  C!onstitution, 
having  said  that  one  particular  portion  of 
territory  should  pay  a  certain  portion  of  in- 
debtedness, has  thereby  excluded  and  ex- 
empted all  other  territory  from  paying  the 
same.  Sections  4  and  5  of  article  14  of  the 
Constitution  of  Colorado,  adopted  in  1876, 
are  as  follows:  "Sec.  4.  In  all  cases  of  the 
establishment  of  any  new  county,  the  new 
county  shall  be  held  to  pay  its  ratable  pro- 
I>ortion  of  all  then  existing  liabilities  of  the 
county  or  counties  from  which  such  new 
county  shall  be  formed.  Sec.  5.  When  any 
part  of  a  coimty  is  stricken  off  and  attached 
to  another  county,  the  part  stricken  off  shall 
he  held  to  pay  its  ratable  proportion  of  all 
then  existing  liabilities  of  the  county  from 
which  It  is  taken."  Section  4  above  quoted 
is  not  to  be  found  and  has  no  parallel  in 
our  Constitution;  but  section  5  is  in  the 
identical  language  of  the  last  sentence  of 
section  3,  article  18,  of  our  (Constitution  as 
quoted  above.  This  sentence  found  in  the 
Idaho  CJonstitution  was  evidently  copied  from 
the  (Colorado  Constitution,  for  I  cannot  find 
the  identical  language  in  the  Constitution 
of  any  other  state.  In  1886,  and  long  prior 
to  the  adoption  of  our  Constitution,  the  Su- 
preme Court  of  Colorado,  in  Re  House  Bill 
No.  122,  21  Pac.  478,  9  Colo.  G40,  had  under 
consideration  the  application  of  sections  4 
and  5  of  article  14  of  their  Constitution,  and 
in  the  course  of  the  discussion  said :  "While 
sections  4  and  5  of  article  14  of  the  (Constitu- 
tion relate  to  a  common  subject,  viz.,  the 
pro  rata  payment  of  existing  linbiiities  upon 
a  subdivision  of  a  county  or  counties,  yet 


they  relate  to  this  subject  under  wholly 
different  circufflstances  and  conditions.  A 
distinct  and  different  rule  is  likewise  pro- 
vided for  each  case.  Section  4  refers  to 
the  liabilities  of  a  new  county  created  out 
of  a  part  or  parts  of  one  or  more  existing 
counties.  Section  5  has  no  reference  to  the 
formation  of  a  new  county,  but  to  the  divi- 
sion of  an  existing  county,  whereby  a  portion 
of  its  territory  is  stricken  off  and  added 
to  another  existing  county.  In  the  first  case 
the  new  county,  as  a  distinct  organization.  Is 
'ueid  to  pay  its  ratable  proportion  of  all  then 
existing  liabilities  of  the  county  or  counties 
from  which  such  nevv  county  shall  be  form- 
ed'; ta  the  second,  the  original  liability  of 
the  part  stricken  off  Is  contlniled."  The 
court,  as  will  be  seen,  held  in  that  case,  and 
so  advised  the  Legislature,  that  "the  original 
liability  of  the  part  stricken  off  Is  continued." 
xt  must  be  assumed  that  the  framers  of  the 
(Constitution,  in  Incorporating  section  5  of 
article  14  of  the  Colorado  Constitution  Into 
the  Idaho  (Constitution,  did  so  with  full 
luiowledge  of  the  construction  and  Interpre- 
tation previously  placed  on  it  by  the  Colorado 
court  and  meant  and  intended  to  adopt  that 
construction. 

In  Stein  v.  Morrison,  75  Pac.  246,  this  court 
held  that  "when  a  statutory  or  constitutional 
provision  Is  adopted  from  another  state, 
where  the  courts  of  that  state  have  placed 
a  construction  upon  the  language  of  such 
statute  or  (Constitution,  it  Is  to  be  presumed 
that  It  was  taken  in  view  of  such  judicial 
interpretation,  and  that  the  purpose  of  adopt- 
ing the  language  as  the  same  had  been  inter- 
preted and  construed  by  the  courts  of  the 
state  from  which  it  was  taken."  If,  there- 
fore, there  can  be  any  doubt  as  to  the  mean- 
ing of  the  provision  of  section  3,  art  18, 
now  under  consideration,  that  doubt  ought 
to  be  entirely  and  completely  dispelled  by 
the  authority  of  the  (Colorado  court  above 
quoted.  We  are  not,  however,  without  far- 
ther authority  on  this  subject  to  the  same 
effect  as  above  quoted.  There  Is  to  be  found 
In  section  1  of- article  9  of  the  Constitution 
of  Texas,  as  adopted  In  1875,  a  provision  to 
the  same  effect,  and  in  almost  the  same  lan- 
guage as  In  our  (Constitution.  It  reads: 
"When  any.  part  of  the  county  is  stricken 
off  and  attached  to  or  created  into  another 
county,  the  part  stricken  off  shall  be  holden 
for  and  obliged  to  pay  its  proportion  of  all 
the  liabilities  then  existing  of  the  county 
from  which  it  was  taken;  In  such  manner 
as  may  be  prescribed  by  law."  This  provi- 
sion of  the  Texas  (Constitution  was  construed 
and  upheld  in  Mills  County  v.  Brown  (Coun- 
ty, 20  S.  W.  81,  where  the  Supreme  (Cotirt 
01  Texas  held  an  act  unconstitutional  for 
the  reason  that  the  Legislature  had  attempted 
to  measure  the  pro  rata  proportion  of  the 
liabilities  to  be  paid  by  the  detached  portion 
by  the  extent  of  its  area,  Instead  ot  by  the 
amoimt  of  its  taxable  property.  In  Blount 
(County  V.  Loudon  County,  8  Ueisk.  854,  and 
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Commissioners  of  Granville  t.  Commissioners 
of  Vance,  12  S.  E.  39,  the  Supreme  Courts  of 
Tennessee  and  North  Carolina  have  each 
placed  a  like  -constraction  on  similarly  word- 
ed .legislative  acts  of  their  several  states. 
The  courts  there  held  that  the  indebtedness 
is  continued  against  the  portion  of  territory 
stricken  off  to  the  extent  of  its  proportionate 
share  thereof.  Some  comment  has  been 
made  to  the  effect  that  this  provision  works 
an  injnstlce  on  the  people  of  the  detached 
territory.  A  careful  consideration  of  the 
origin  of  the  liability,  and  the  legal  and 
moral  obligation  of  the  people  who  incurred 
tlie  same  to  see  it  paid,  makes  it  clear  that 
justice  Is  more  effectually  done  by  requiring 
the  segregated  territory  to  pay  than  by  Im- 
posing the  liability  on  a  county  and  territory 
that  received  no  consideration  therefor.  But 
it  is  Aot  out  of  place  to  say  here  that  the 
duty  of  this  court  is  to  ascertain  the  mean- 
ing and  Intent  of  the  Constitution,  and  when 
that  object  Is  accomplished  to  so  declare  It 
The  question  of  Its  justice  or  Injustice  has 
been  passed  on  by  the  people  in  Its  adoption, 
and  with  that  the  courts  have  nothing  to  do. 
The  courts  are  not  the  authors  of  the  Con- 
stitution, but  are  rather  Its  interpreters. 

My  next  inquiry  will  be  to  ascertain  wheth- 
er or  not  the  Legislature  In  the  passage  of 
House  Bin  No.  123,  approved  March  10,  1903, 
and  providing  for  the  annexation  of  a  por- 
tion of  Shoshone  county  to  Nez  Perce  county, 
in  any  way  avoids  or  contravenes  the  fore- 
going constitutional  provision.  It  is  con- 
ceded that  it  provides  a  just  and  equitable 
method  of  ascertaining  and  establishing  the 
"ratable  proportion"  of  liabilities  to  be  borne 
by  the  detached  territory.  In  fact,  the  only 
part  of  the  act  of  which  Nez  Perce  county 
complains  is  that  sentence  contained  in  sec- 
tion 4  which  reads  as  follows:  "Said  account- 
ants shall  make  certificates  of  the  adjust- 
ment they  make  showing  a  fully  itemized 
statement  of  the  debits  and  credits,  and  file 
one  each  with  the  chairman  of  the  board  of 
commissioners  of  each  of  the  counties  of 
Shoshone  and  Nez  Perce,  and  whatever 
amount  is  shown  by  such  certificates  to  be 
due  from  either  of  tbe  counties  to  the  other, 
the  l)oard  of  commissioners  of  tbe  proper 
county  shall  cause  warrants  to  be  drawn  by 
the  auditor  of  their  county  in  favor  of  the 
other  of  the  amount  due,  at  their  first  regular 
session  after  the  filing  of  the  accountant's 
certificate,  as  aforesaid."  It  is  claimed  by 
the  defendant  that  the  Legislature,  by  the 
foregoing  provision,  have  attempted  to  make 
the  whole  of  Nez  Perce  county  liable  for 
the  indebtedness  which  the  Constitution 
meant  should  be  borne  by  the  annexed  terri- 
tory. There  was  no  attempt  by  this  act  to 
repeal  .any  existing  laws,  except  such  as 
might  be  in  confilct  with  the  act  This  act 
should  therefcHTe  l>e  read  in  connection  with 
the  existing  laws  on  the  same  subject  The 
r.«gi8lature  by  an  act  approved  March  8, 
-1885  iSeaa.  Laws  1805,  pp.  G8,  69),  amended 


sections  3605  and  3C06  of  the  Revised  Stat- 
utes of  1887,  which  provided  for  the  Issu- 
ance of  ftmding  and  refunding  county  l>onds 
and  for  continuation  of  liability  tnerefor  by 
the  whole  territory  included  within  the  Juris- 
diction at  the  time  of  the  Issuance  of  tbe 
bonds.  Section  3005,  which  provides  for  the 
levy  and  collection  of  a  tax  to  pay  the  prin- 
cipal and  interest  of  such  bonds,  contains 
this  provision:  "The  faith,  credU,  and  all 
taxable  property  within  the  limits  of  the 
county  as  constituted  at  the  time  of  such  Is- 
sue are,  and  must  continue  pledged,  to  tbe 
payment  of  such  bonds."  Section  3C06  is  as 
follows:  "Should  any  part  of  a  county  that 
has  incurred  a  bonded  Indebtedness,  be  cut 
off,  and  annexed  to  another  county,  or  erect- 
ed into  a  new  or  separate  county,  the  asses- 
sor of  tbe  county  to  which  the  segregated  por- 
tion is  attached,  or  the  assessor  of  the  new 
county  created  as  aforesaid,  shall  upon  notice 
from  the  board  of  county  commissioners  of 
the  original  county  from  which  such  segre- 
gated portion  was  detached,  given  at  the  reg- 
ular session  of  the  l>oard  when  county  and 
state  taxes  are  levied,  collect  In  said  segrega- 
ted territory,  and  in  addition  to  the  other 
taxes  collected  by  bim  for  county  and  state 
purposes,  and  at  the  same  time  and  in  the 
same  manner,  tbe  tax  levied  by  said  board  of 
commissioners  as  herein  provided;  and  the 
laws  of  the  state  relating  to  the  levy  and  col- 
lection of  taxes,  and  prescribing  the  powers, 
duties  and  liabilities  of  officers,  charged  with 
the  collection,  and  disbursement  of  the  rev- 
enue arising  from  taxes,  are  made  applicable 
to  this  act.  The  money  collected  by  the  as- 
sessor as  aforesaid,  shall  be  paid  over  by  the 
treasurer  of  the  county  collecting  It  to  the 
treasurer  of  the  county  losing  the  said  ter- 
ritory, and  for  the.  purposes  herein  directed, 
but  such  segregated  territory  so  attached  to 
another  county,  or  erected  into  a  new  county 
shall  be  relieved  of  the  annual  tax,  levied  as 
provided  in  the  foregoing  section,  when  the 
county  acquiring  the  same,  or  the  new  or 
separate  county  pays  to  the  county  losing  the 
territory  that  proportion  of  the  whole  indebt- 
edness, together  with  legal  Interest  thereon, 
that  tbe  assessed  value  of  property  in  the 
segregated  territory,  bears  to  the  assessed 
value  of  the  property  In  the  whole  county, 
as  constituted  before  the  division  or  segre- 
gation thereof."  These  sections  were  re-en- 
acted and  approved  February  7,  1899.  Sess. 
Laws  1899,  pp.  137, 138.  It  may  be  said  that 
the  foregoing  provisions  apply  especially  to 
bonded  indebtedness ;  but  I  do  not  think  that 
can  make  any  difference  for  the  purposes  of 
this  case.  All  the  legal  Indebtedness  must 
be  paid  and  for  that  purpose  revenue  must 
be  raised  by  taxation.  The  record  before  us 
is  silent  as  to  whether  tbe  indebtedness  is 
warrant  or  bonded ;  but,  in  view  of  our  con- 
stitutional and  statutory  restrictions  on  coun- 
ties and  county  indebtedness,  I  can  scarcely 
Imagine  a  county  of  this  state  as  having  an 
outstanding  warrant  indebtedness  of  1366,373. 
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It  is  reasonable  to  assume  that  this  Is  bonded 
Indebtedness. 

It  is  fair,  and  indeed  our  duty,  to  presume 
tbat  the  Legislature  knew  of  the  provisions 
and  requirements  of  sections  3C05  and  3006, 
supra,  when  enacting  House  Bill  No.  123,  for 
the  annexation  of  the  territory  therein  de- 
scribed, and  passed  the  same  with  an  Inten- 
tion of  the  provisions  of  section  3006  apply- 
ing to  the  collection  of  taxes  for  the  payment 
of  the  pro  rata  proportion  of  Indebtedness  to 
be  borne  by  the  detached  territory.  There 
Is  nothing  in  the  act  authorizing  annexation 
tbat  Is  In  conflict  with  section  3606,  nor  Is 
that  section  in  conflict  In  any  manner  with 
the  provisions  of  the  annexation  act.  They 
should  therefore  both  stand  as  valid  and  ef- 
fective legislative  provisions  and  be  construed 
together.  Territory  stricken  ofif  from  one 
county  and  annexed  to  another  has  of  itself 
and  alone  no  organization,  or  oflScers  to  act 
for  It,  and  is  necessarily  represented  by  the 
officers  of  the  county  to  which  It  Is  annexed 
and  becomes  a  part  of  such  county  and  coun- 
ty government.  It  was  therefore  competent 
and  proper  for  the  Legislature  to  authorize 
and  require  Nez  Perce  county  and  its  officers 
to  act  as  the  agent,  representative,  or  trustee 
of  and  for  the  territory  annexed  in  the  ad- 
justment and  settlement  of  Its  business  and 
fiscal  relations  with  the- parent  county.  That 
is  what  the  Legislature  has  done.  The  is- 
suance and  delivering  of  warrants  by  Nez 
Perce  county  to  Shoshone  county  Is  merely 
an  evidence  of  the  results  of  the  investiga- 
tion and  adjustment  and  of  the  amount  found 
due  to  Shoshone  county  from  the  territory 
It  has  lost  These  warrants  will  be  payable 
only  out  of  taxes  collected  from  the  annexed 
territory  In  the  manner  and  under  the  re- 
quirements and  restrictions  of  section  3606, 
Rev.  St.,.  supra.  Under  these  provisions  no 
greater  rate  of  taxation  can  be  collected  from 
the  segregated  territory  In  any  given  year 
than  shall  be  levied  and  collected  for  the 
same  year  in  Shoshone  county  for  the  pur- 
pose of  defraying  the  Indebtedness  of  that 
county  existing  at  the  time  of  the  settlement 
and  adjustment  of  liabilities  between  the 
county  of  Shoshone  and  the  segregated  por- 
tion. The  warrants  Issued  by  Nez  Perce 
county  as  an  evidence  of  indebtedness  will 
only  be  payable  as  moneys  shall  be  received 
by  the  treasurer  of  Nez  Perce  county  from 
such  taxation.  They  can  only  be  drawn 
against  such  revenue  to  be  raised  in  the  man- 
ner designated.  This  arrangement  and 
these  provisions  entail  no  unusual  complica- 
tions. Under  the  existing  school  laws  of  this 
state,  any  school  district  Is  authorized  to 
Iwnd  for  the  purpose  of  erecting  school  build- 
ings, and.  In  addition  thereto,  is  authorized 
to  vote  a  si)ecial  school  tax  for  such  district. 
Some  of  the  counties  of  the  state  have  as 
many  as  100  school  districts,  and  each  hav- 
ing a  different  rate  of  taxation  for  the  pay- 
ment of  interest  and  principal  on  bonds  and 
the  maintenance  of  the  schools.    These  tax 


levies  are  certified  by  the  local  or  school  dis- 
trict authorities  to  the  proper  county  official, 
and  the  taxes  are  collected  by  the  tax  col- 
lector in  the  same  manner  as  county  and  state 
taxes  are  collected. 

I  therefore  conclude  that  the  act  of  March 
10,  1903,  providing  for  the  annexation  of  a 
portion  of  Shoshone  county  to  Nez  Perce 
county,  Is  constitutional  and  valid,  and  that 
It  Is  the  duty  of  Nez  Perce  county  to  Issue 
Its  warrants  In  favor  of  Shoshone  county  for 
the  amount  found  due  qud  payable  out  of  the 
revenue  to  be  raised  in  the  manner  herein 
designated.  I  also  conclude  that  such  war- 
rants will  become  the  liability  of  Nez  Perce 
county  only  to  the  extent  of  its  duties  and 
obligations  as  agent  or  trustee  for  the  segre- 
gated territory  in  the  collection  of  the  tax 
as  the  same  may  be  levied  and  certified  from 
time  to  time  by  Shoshone  county  in  accord- 
ance with  the  provisions  of  law  hereinbefore 
cited.  The  writ  prayed  for  will  issue  to  the 
extent  and  for  the  purposes  herein  decreed. 
No  costs  awarded. 

STOCKSLAGER,  C.  J.  (concurring).  T  o»n- 
cur  in  the  conclusion  reached  by  Mr.  Justice 
AILSHIE.  I  can  see  nothing  buf  equity  and 
justice  In  this  conclusion.  It  seems  to  me 
tbat  It  is  the  only  logical  construction  of  sec- 
tion 3,  art  18,  of  our  Constitution.  Under 
this  provision  of  our  Constitution  and  the 
laws  enacted  by  our  Legislature  quoted  by 
Mr.  Justice  AILSHIE,  It  would  seem  that, 
when  any  number  of  Inhabitants  of  a  county 
desire  to  be  annexed  to  another  county,  the 
penalty  Is  that  they  must  pay  their  propor- 
tion of  the  existing  debt  of  the  mother  coun- 
ty without  assistance  from  the  county  to 
which  attached.  With  these  constitutional 
and  legislative  enactments  to  guide  them  as 
to  their  future  status  in  both  counties,  they 
are  given  the  privilege  of  voting  upon  and 
determining  entirely  upon  their  own  respon- 
sibility their  future  responsibilities.  After 
the  Legislature  has  given  them  the  right 
to  determine  this  question,  neither  the 
mother  county  nor  the  county  to  which 
it  has  been  determined  they  may  de- 
cide to  be  attached,  or  otherwise,  has  any 
voice  In  the  matter;  and  In  this  case,  when 
they  decided  by  their  votes  that  they  desired 
to  secede  from  Stioshone  county  and  become 
attached  to  Nez  Perce  county,  the  officers 
of  Nez  Perce  county  could  do  nothing  other 
than  comply  with  the  law  in  appointing  an 
accountant  to  ascertain  the  existing  debts 
of  the  two  coiuties,  appointing  officers,  and 
doing  all  things  required  of  them  to  put  them 
under  precinct,  school,  and  county  govern- 
ment They  came  Into  Nez  Perce  county 
bringing  their  burdeiis  for  which  Nez  Perce 
was  In  no  wise  responsible,  and  in  equity 
should  not  be  required  to  pay.  All  this  l>e- 
ing  true,  where  is  the  Injustice?  Shoshone 
county  may  collect  all  that  territory  owes 
her  on  the  debt  existing  at  the  time  of  the 
severance^  and  for  which  Nez  Perce  was  cer- 
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tainly  In  no  wise  to  be  held  responsible,  hold- 
ing the  warrants  of  Nez  Perce  as  a  guaranty 
of  future  payment.  Nez  Perce  has  no  rea- 
sonable or  valid  complaint,  for  the  reason 
that  no  additional  burden  is  placed  upon  the 
taxpayers  for  which  there  is  not  provided 
ample  security  by  the  addition  of  the  new 
territory  and  the  requirement  that  It  must 
pay  its  own  obligation.  The  Inhabitants  of 
the  annexed  territory  have  less  reason  for 
complaint  (we  are  not  informed  that  they  are 
complaining)  than  Shoshone  as  it  now  ex- 
ists or  Nez  Perce  since  annexation,  as  it 
was  a  privileged  question  with  them,  and  it 
is  to  be  presumed  they  voted  upon  the  ques- 
tion of  annexation  advisedly  and  fully  real- 
izing that  they  could  not  sever  their  relations 
with  Shoshone  county  without  paying  their 
portion  of  the  debt  of  that  county. 

SULLIVAN,  J.,  dissents. 


(73  Kan.  127) 

GARNER  V.  MILWAUKEE  MECHANICS' 

INS.  CO. 

(Supreme  Court  of  Kansas.    Feb.  10.  1906.) 

1.  iNsuBANCB— Policy— Chanok  in  Intebest. 

Tlie  word  "interest"  in  a  forfeiture  clause 
■  of  an  insurance  policy,  wliicli  provides  tliat  the 
policy  shall  become  void  "if  any  change  shall 
take  place  In  the  interest,  title,  or  possession 
of  the  snbject  of  insurance,"  has  application 
only  where  the  insured  owns  and  insures  an  in- 
terest less  than  title,  and  has  no  application 
where  the  insnred  owns  the  title. 

2.  Same. 

Where  the  insnred  owns  the  title  of  the 
subject  of  insurance,  and  afterwards  makes  an 
executor^f  contract  to  convey  the  property,  and 
the  consideration  has  been  fully  paid,  but  no 
transfer  either  of  title  or  possession  has  been 
actually  made,  no  change  has  taken  place  in  In- 
terest, title,  or  possession,  within  the  meaning 
of  the  forfeiture  clause  quoted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
CenL  Dig.  Injunction,  ii  794-799.] 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Ford  County; 
E.  H.  Madison,  Judge. 

Action  by  T.  F.  Garner  against  the  Mil- 
waukee Mechanics'  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Sutton  ft  Scates  and  F.  Dumont  Smith,  for 
plaintiff  in  error.  F.  J.  Oyler  and  Fike  & 
Snider,  for  defendant  in  error. 

GREENE,  J.  The  plaintiff  was  defeated 
in  an  action  on  an  insurance  policy,  and  to 
reverse  the  judgment  he  prosecutes  this  pro- 
ceeding. 

The  policy  contained  the  provision  that  it 
shall  become  void:  "If  any  change  other 
than  by  the  death  of  the  insured  takes  place 
in  the  interest,  title,  or  possession  of  the  sub- 
ject of  insurance  (except  change  of  occupants 
without  Increase  of  hazard),  whether  by  le- 
gal process  or  judgment  or  by  the  voluntary 
act  of  the  Insured,   or  otherwise."    When 


the  insurance  was  obtained  the  insnred  was 
the  owner  of  the  title  to  the  property.  Sub- 
sequently he  entered  into  the  following  con- 
tract: "This  contract  and  agreement  made 
and  entered  into  this  16th  day  of  Jane,  1903, 
between  Joseph  W.  Baker,  of  Bates  county. 
Mo.,  party  of  the  first  part,  and  T.  F.  Garner, 
of  Ford  county,  Kansas,  part  of  the  second 
part,  witnesseth :  That  the  party  of  the  first 
part  has  this  day  sold  to  the  party  of  the 
second  part  all  his  land  situated  in  sections 
4  and  5,  township  39,  range  30,  Bates  county, 
Missouri,  consisting  of  364  acres,  in  consid- 
eration of  which  the  party  of  the  second  part 
agrees  to  pay  to  the  said  party  of  the  first 
part  the  sum  of  $10,920  to  be  paid  as  follows : 
To  assume  the  present  mortgage  on  the  land 
to  the  amount  of  $4,800,  and  one-half  of  the 
interest  on  the  same  from  March  1,  1903, 
to  date  and  one  livery  stable  in  Dodge  City, 
Kansas,  with  the  lots  comprising  the  site  of 

said  lots  1,  2,  3,  and  4,  and  block ,  to  be 

valued  at  $6,000  and  13  bead  of  horses,  two 
surreys,  one  spring  wagon,  one  cart,  seven 
buggies,  one  farm  single  harness,  one  side 
saddle,  one  man  saddle  and  all  other  fixtures 
now  a  part  of  said  stable;  said  chattel  prop- 
erty to  be  valued  at  $1,500.  It  is  further 
agreed  that  the  said  second  party  is  to  loan 
the  first  party  the  sum  of  $3,800  at  8  per  cent 
per  annum,  to  be  secured  by  said  above  livery 
barn  and  chattels.  The  party  of  the  first 
part  agrees  to  give  a  clear  and  perfect  ab- 
stract to  his  land  with  a  warranty  deed  to 
same,  subject  to  the  above-mentioned  incum- 
brance. The  party  of  the  second  part  agrees 
to  give  to  the  first  party  a  good  bond  for  a 
deed,  said  deed  to  be  made  when  said  above- 
mentioned  loan  shall  be  repaid;  alsp  a  good 
and  perfect  abstract  to  same;  each  party  to 
be  given  immediate  possession  to  property. 
Witness  our  hands  and  seals  this  day  and 
year  above  written.  [Signed]  Joseph  W.  Ba- 
ker. T.  F.  Garner.  Witness:  G.  G.  Cook. 
U.  S.  G.  PowelL" 

Baker  deeded  to  plaintiff  the  Missouri 
lands,  which  was  the  full  consideration  to  be 
paid  by  him  for  the  Insured  property.  The 
plaintiff  made  no  conveyance,  nor  had  he  de- 
livered possession  at  the  time  the  property 
was  destroyed  by  fire,  July  29,  1903.  The 
defense  was  that  by  this  contract  a -change 
had  taken  place  in  plaintiff's  interest  In  the 
subject  of  insurance,  which,  under  the  con- 
dition quoted,  forfeited  the  policy.  Forf en- 
ures are  not  favored  and  will  never  be  en- 
forced if  by  a  reasonable  interpretation  of 
the  agreement  and  contract  of  the  parties 
they  can  be  avoided.  The  provision  was  in- 
tended to  protect  the  company  against  any 
increased  hazard  resulting  from  a  change 
of  Interest,  title  or  possession  of  the  Insured. 
An  insurance  company  may  contract  against 
such  contingency,  and  if  such  provision  of  the 
contract  is  violated  It  would  have  the  right 
to  insist  upon  being  released  from  liability. 
The  company  contracted  for  the  care,  super- 
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vision,  and  vigilance  of  the  assured  in  pro- 
tecting the  property  from  fire.  This  is 
largely  its  security  against  loss,  and  a  dis- 
position by  the  assured  of  all  of  his  interest, 
title,  or  possession  in  the  property,  or  of  such 
a  substantial  part  thereof  as  would  entirely 
or  partially  abate  this  diligence  would  be  a 
violation  of  the  contract 

The  word  "interest"  as  used  in  the  policy 
is  not  synonymous  with  title.  It  means  some 
right  different  from  title;  It  cannot  mean  a 
greater  estate  than  title,  since  title  as  there 
used  was  intended  to  mean  the  entire  estate. 
It  must  therefore  have  been  used  with  the 
meaning  generally  attached  to  it,  when  used 
in  contradistinction  to  title  as,  "any  right,  In 
the  nature  of  property,  less  than  title."  An- 
derson's Law  Diet.  562.  "In  the  narrower 
sense  It  was  used  in  the  English  common 
law  of  real  property,  to  designate  a  right 
less  than  an  estate."  Century  Diet  vol.  4, 
p.  3142.  This  we  think  is  the  sense  in  which 
It  was  used  in  the  policy.  In  the  interpre- 
tation of  the  policy  this  word  is  Important. 
The  form  of  the  policy  was  Intended  to 
cover  two  classes  of  risks.  There  are  large 
interests  in  real  estate  owned  by  persons  who 
have  neither  title  nor  possession.  The  form 
of  this  policy  Is  adapted  to  the  Insurance  of 
such  Interests,  as  well  as  to  the  insurance  of 
property  where  the  Insured  is  the  owner  of 
the  title.  Where  the  Insured  Is  the  owner  of 
only  an  Interest  In  the  estate,  the  word  "in- 
terest" used  In  the  forfeiture  clause  has 
force,  and  any  change  In  such  interest  would 
forfeiture  the  policj';  but  where  the  insured 
is  the  owner  of  the  title  the  word  "Interest" 
has  no  application.  In  the  latter  case  if  any 
change  takes  place  In  the  title  the  policy  Is 
forfeited. 

The  insurance  In  the  present  case  was  pro- 
cured by  one  owning  the  title,  as  to  him 
dnly  a  change  In  the  title  would  forfeit  the 
policy.  We  do  not  feel  Inclined  to  follow  the 
decision  of  Glbb  v.  Philadelphia  Fire  Ins. 
Co.,  59  Minn.  267,  61  N.  W.  137,  50  Am.  St 
Rep.  405,  because  we  do  not  believe  that  the 
word  "interest"  as  used  in  the  policy  In  that 
case,  which  was  the  same  as  the  one  we  are 
considering.  Is  broader  and  inclusive  of  title; 
and  because  in  that  case  It  was  wholly  un- 
necessary to  define  "Interest"  After  Glbb 
had  procured  the  Insurance  be  sold  the  in- 
sured property  by  a  written  contract,  and 
gave  the  purchaser  possession,  and  he  re- 
mained in  possession  until  the  property  was 
destroyed.  This  of  Itself  was  such  a  viola- 
tion of  the  express  terms  of  the  policy  against 
change  of  title,  or  possession  as  would  ren- 
der the  policy  void. 

Tiie  main  contention  of  defendant- in  error 
is  that  the  contract  between  Davis  and  Gar- 
ner for  the  sale  of  the  insured  property,  hav- 
ing been  fully  performed  by  Davis,  is  en- 
forceable in  equity  agnlust  Garner,  there- 
fore It  operntcd  as  a  present  change  of  In- 


terest In  the  property,  within  the  forfeiture 
clause  of  the  contract  A  party  pleading  a 
forfeiture  must  make  it  clear  that  a  for- 
feiture has  taken  place;  he  cannot  speculate 
upon  what  a  court  of  equity  would  do  In  a 
given  case,  or  anticipate  its  decrees,  and 
upon  an  assumption  that  his  forecast  Is  cor- 
rect ask  a  court  to  declare  a  forfeiture.  For 
the  purpose  of  finding  grounds  for  a  forfeit- 
ure courts  of  law  will  not  go  so  far  afield  as 
to  determine  the  enforceability  of  a  contract 
in  equity  between  parties  not  before  it  If, 
however,  this  court  should  believe  that  spe- 
cific performance  of  that  contract  could  be 
decreed  the  relief  asked  for  by  defendant 
would  not  be  granted.  It  is  held  tuat  an 
executory  contract  to  convey  insured  real 
estate  does  not  operate  as  a  forfeiture  of  the 
policy  under  a  provision  that  "It  should  t»e 
void  if  the  interest  of  the  insured  were  oth- 
erwise than  unconditional  and  sole  owner- 
ship" (Arkansas  Fire  Insurance  Co.  ▼.  Wil- 
son, 67  Ark.  553,  55  S.  W.  933,  48  L.  R.  A 
510,  77  Am.  St  Rep.  129;  Franklin  Ins.  Co. 
V.  Feist  [Ind.  App.)  68  N.  E.  188),  or  where 
the  condition  of  the  policy  is  that  it  shall  be 
void,  "in  case  of  any  sale  or  transfer,  or 
any  change  in  title  or  possession"  (Browning 
V.  Home  Insurance  Ompany,  71  N.  Y.  508, 
27  Am.  Rep.  80),  or  "If  any  change  •  •  • 
take  place  In  the  Interest,  title,  or  posses- 
sion of  the  subject  of  the  insurance"  (Erb  v. 
Insurance  Co.,  98  Iowa,  606,  67  N.  W.  583,  40 
L.  R.  A.  845;  Home  Mut  Ins.  Co.  T.  Tomkies 
[Tex.  Sup.)  71  S.  W.  814). 

The  Judgment  is  reversed,  and  the  cause  re- 
manded.   All  the  Justices  concurring. 


as  Kan.  7C1> 
BISHOP  v.  ATCHISON,  T.  &  a  F.  RY.  CO. 
(Supreme  Court  of  Kansas.    Feb.  10,  1006.) 

ArPEAI.    AND    ERBOB    —    HABHI.ESS    ESROB    — 

Striking  Pboposition  rsoM  Instbcction. 
Striking  from  an  instruction  a  theoretical 
proposition  of  law  is  harmless,  where,  in  view 
of  the  instructions,  fully  and  accurately  explain- 
ing the  doty  of  the  party  under  the  circum- 
stances, and  the  evidence,  it  cannot  be  seen  how 
the  jury  court  have  been  aided  by  the  reading 
to  them  of  such  proposition. 

[Ed.  Note. — For  cases  in  point  see  voL  3, 
Cent  Dig.   Appeal  and  Error,  S  4219.] 

Error  from  District  Court,  Stafford  Oonnty ; 
J.  W.  Brinckerhoff,  Judge. 

Action  by  Jacob  Bishop  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  defendant  Plaintiff  brings  er- 
ror.   Aflb'med. 

T.  W.  Moseley,  for  plaintiff  In  error.  W. 
R.  Smith,  O.  J.  Wood,  and  Alfred  A.  Scott 
for  defendant  in  error. 

PER  CURIAM.  In  this  case  a  separate 
discussion  of  each  of  the  27  errors  assigned 
would  extend  the  opinion  of  the  court  to  an 
insufferaltis  length,  and  it  would  then  be  of 
no  assistance  to  the  profession  generally. 
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Tbe  chief  ground  of  complaint  is  that  tbe 
coort  gave  undue  prominence  to  certain  state- 
ments made  in  connection  with  tbe  defend- 
ant's charge  tliat  tbe  plaintiff  was  guilty  of 
contributory  negligence.  When  these  state- 
ments were  first  called  to  tbe  attention  of  tbe 
court  in  tbe  amended  answer  there  was  noth- 
ing about  them  to  Indicate  that  they  might  be 
prejudicial,  and,  so  far  as  tbe  court  could 
tell,  they  might  become  material  on  the  trial. 
Hence  there  was  no  error  in  allowing  the 
amended  answer  to  be  filed  or  in  refusing  to 
strike  out  the  matter  of  which  complaint  Is 
made.  When  the  instructions  were  given  the 
court  did  not*,  as  the  plaintiff  urges,  impose 
tbe  matters  referred  to  upon  tbe  Jury  as  in- 
gredients of  negligence.  Tbe  weight  to  be 
given  to  every  item  of  evidence  in  the  case 
was  left  to  tbe  Jury.  Tbe  Jury  was  plainly 
told  that  tbe  plaintiff  bad  the  right  to  use 
bis  premises  for  all  lawful  purposes,  including 
those  for  which  it  was  adapted,  and  the  rest 
of  bis  conduct  under  every  phase  of  tbe  case 
was  stated  to  be  that  which  an  ordinarily 
prudent  man  would  have  exhibited  under  the 
circiunstances.  This  being  true  assignments 
of  error  numbered  1,  2,  3,  11,  12,  13,  14,  and 
16  fail. 

Tbe  nature  of  the  defendant's  duty,  under 
tbe  circumstances  of  the  case,  was  fully  and 
accurately  explained,  and  tbe  evidence  was 
such  that  this  court  is  unable  to  discover 
in  what  manner  the  Jury  would  have  been 
aided  by  reading  to  them  the  theoretical  prop- 
osition of  law  striclcen  from  instruction  num- 
ber 8.  The  modification  of  tbe  instruction  Is 
readily  distinguishable  (Campbell  v.  Fuller, 
25  Kan.  723)  and  tbe  plaintiff  has  lost  noth- 
ing by  reason  of  the  court's  conduct  respect- 
ing It  Tbe  plaintiff  presents  conflicting 
theories  in  reference  to  this  subject,  but  none 
of  them  is  valid,  and  assignments  of  error 
numbered  6, 7,  8,  9,  and  10  are  not  well  taken. 

Instructions  numbered  17  and  18  correctly 
state  the  law  and  the  Jury  may  have  believed 
from  all  tbe  evidence  that  the  plaintiff  did 
not  exercise  due  care  notwithstanding  his 
negotiations  with  the  defendant  respecting  the 
plowing  of  fire  guards.  It  was  not  erroneous 
for  the  court  to  refuse  the  plaintiff's  oral  re- 
quest for  instructions;  instruction  numbered 
25  was  properly  given  and.  as  it  appears  in 
tbe  record,  is  duly  identified.  This  disposes 
of  all  the  remaining  assignments  of  error 
except  those  which  are  formal  and  those  num- 
Ijered  4  and  5  which  do  not  comply  with 
rule  10  of  this  court  (73,Pae.  viit). 

The  Judgment  of  the  District  Court  is  af- 
firmed. 

(73  Kan.  76<) 

BREWER  V.  MOTER  et  al. 
(Supreme  Conrt  of  Kansas.    Feb.  10,  1906.) 
Appeal  and  Ebbob  —  Auendino  Petition  in 
Ebror. 

The  time  within  which  errors  might  be  pre- 
sented to  tiie  Supreme  Court  having  expired, 
the  petition  in  error  cannot  be  amended,  so  as 
to  present  a  totally  new  assignment. 


Error  from  District  Court,  Franklin  Coun- 
ty; C.  A.  Smart,  Judge. 

Action  between  Urlas  Brewer  and  George 
H.  Moyer  and  others.  Judgment  was  ad- 
verse to  Brewer,  and  he  brings  error.  Af- 
firmed. 

Gamble  &  Costlgan,  for  plaintiff  In  error. 
Pleasant  &  Pleasant  and  Benson  &  Harris, 
for  defendants  in  error. 

PER  CURIAM.  Tbe  errors  assigned  in  this 
proceeding  relate  to  matters  passed  upon  by 
tbe  trial  court  when  the  motion  for  a  new 
trial  was  under  consideration.  The  conclu- 
sion of  tbe  trial  court  respecting  them  reach- 
ed at  that  time  is  not  assailed,  and  hence, 
tinder  the  well-established  rule,  this  court 
will  not  now  examine  them.  The  motion 
for  leave  to  amend  the  petition  in  error  is 
denied  because  the  time  within  which  errors 
in  tbe  case  might  have  been  presented  to 
this  conrt  has  expired.  Crawford  v.  K.  C,  P. 
S.  &  O.  R.  Co.,  45  Kan.  474,  25  Pac.  8C5: 
Cogshall  V.  Spurry,  47  Kan.  448,  28  Pac.  154. 
If  the  petition  in  error  contained  a  defective. 
Informal,  or  incomplete  assignment  relating 
to  the  conduct  of  the  trial  court  in  over- 
ruling the  motion  for  a  new  trial  the  charge 
might  be  made  definite,  formal,  and  complete, 
but  there  is  a  total  absence  of  anything  by 
which  to  amend. 

Therefore  tbe  Judgment  of  tbe  district 
court  is  affirmed. 


as  Kan.  758) 
COFFETVILLB  GAS  CO.  v.  DOOLET 

et  al. 
(Supreme  Conrt  of  Kansas.    Feb.  10,  1906.) 

Appeai,  ano  Ebbob— Petition  in  Ebbob— As- 
signment OP  Ebbobs. 

The  petition  in  error  not  having  assigned 
as  error  the  overruling  of  the  motion  for  new 
trial,  questions  arising  on  the  trial  cannot  b< 
considered. 

Error  from  District  Court,  Montgomery 
County;  Tbos.  J.  Flannelly,  Judge. 

Action  by  H.  C.  Dooley  and  others  against 
tbe  Coffeyville  Gas  Company.  Judgment  for 
plaintiffs.    Defendant  brings  error.   Affirmed. 

Zlegler  &  Dana  and  Montgomery  &  Mont- 
gomery, for  plaintiff  in  error.  S.  H.  Piper 
and  S.  J.  Osbom,  for  defendants  in  error. 

PER  CURIAM.  The  defendants  in  error 
brought  this  action  to  recover  for  legal  serv- 
ices alleged  to  have  been  performed  by  them 
for  the  Coffeyville  Gas  Company  upon  Its 
request.  The  defendant  as  an  answer  filed 
its  general  denial.  Judgment  was  rendered 
for  the  plaintiffs. 

The  petition  In  error  does  not  assign  as 
error  tbe  overruling  of  the  defendant's  mo- 
tion for  a  new  trial,  therefore  no  questions 
arising  upon  the  trial  of  tbe  cause  can  be 
considered  by  this  court.  Struthers  v.  Fuller, 
45  Kan.  735,  28  Pac.  471;  Dryden  v.  C.  K.  Sc 
N.  Ey.  Co,  47  Kan.  445,  28  Pac.  153;  Natton- 
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al  Bank  v.  Jaffray,  41  Kan.  091,  19  Pa& 
626;  Carson  v.  Funk,  27  Kan.  524;  Clark  y. 
Schnur,  40  Kan.  72,  19  Pac.  327;  Blnns  v. 
Adams,  54  Kan.  615,  38  Pac.  792;  Cogsball 
V.  Spurry,  47  Kan.  448,  28  Pac.  154;  City  of 
McPherson  v.  Manning,  43  Kan.  120,  23  Pac. 
109.  The  errors  assigned  raise  questions 
arising  upon  the  trial  and  cannot  be  con- 
sidered by  this  court 
The  Judgment  is  affirmed. 


(73  Kan.  7S9) 

REYNOLDS   v.    DUNLAP. 
(Supreme  Court  of  Kansas.    Feb.  10,  1906.) 

1.  Malicious  Prosecution— Instructions. 

An  instruction  in  an  action  for  malicious 
prosecution  that  such  actions  have  never  been 
favored  is  properly  refused. 

2.  Same— Pbobajblb  Cause. 

Conduct  sufficient  to  excite  a  well-grounded 
suspicion  in  men  unskilled  in  technical  rules 
of  law  is  not  the  test,  in  an  action  for  malicious 
prosecution,  of  probable  cause ;  nor  is  allow- 
ance to  be  made  for  the  prejudice,  partiality, 
and  excitement  of  a  person  instituting  a  prose- 
cution, but  the  standard  is  what  a  reasonably 
prudent  man  would  do. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Malicious  Prosecution,  f§  27,  28.] 

3.  Same— Damages— Evidence. 

That  a  person  arrested  does  not  secure 
his  release  on  his  own  recognizance  does  not  as 
matter  of  law  indicate  that  he  attached  small 
importance  to  his  arrest  or  deprive  him  of  the 
right  to  damages  on  the  ground  that  he  does 
not  consider  himself  injured. 

Error  from  District  Court,  Norton  County ; 
A.  C.  T.  Gelger,  Judge. 

Action  by  E.  P.  Dunlap  against  W.  H. 
Reynolds.  Judgment  for  piaintitf.  Defend- 
ant brings  error.    Affirmed. 

E.  D.  McKeever  and  L.  H.  Wilder,  for  plaln- 
tltr  in  error.  C.  D.  Jones  and  J.  L.  McPbeely, 
for  defendant  In  error. 

PER  CURIAM.  The  court  has  examined 
each  assignment  of  error  made  In  this  pro- 
ceeding, and  after  a  consideration  of  tbe  en- 
tire case  Is  unable  to  declare  that  prejudicial 
error  was  committed.  Many  of  tbe  speciflca- 
tions  are  ashes  from  which  tbe  heat  of  tbe 
fire  of  the  trial  has  subsided.  Such  are  tbose 
relating  to  leading  questions,  evidence  mere- 
ly immaterial,  and  instructions  refused  In 
form  but  given  in  substance.  Most  of  the 
testimony  assailed  is  not,  when  fairly  con-' 
sidered,  open  to  criticisni.  Standing  alone  a 
few  answers  appear  to  be  Improper,  but  tbe 
entire  body  of  tbe  evidence  is  such  that  tbe 
verdict  and  judgment  ought  not  to  be  set 
aside  on  account  of  the  occasional  infraction 
of  an  arbitrary  rule. 

It  would  have  been  error  to  have  told  tbe 
jury  that  actions  for  malicious  prosecution 
have  never  been  favored.  Conduct  sufficient 
to  excite  a  well-grounded  suspicion  In  men 
unskilled  in  technical  rules  of  law  is  not  the 
test  of  probable  cause.  The  jury  should  not 
allow  for  the  prejudice,  partiality  and  exclte- 
"<>nt  of  a  person  instituting  a  prosecution  in 


wblcb  he  is  Interested  in  determining  bis 
liability.  The  standard  is  that  which  a  rea- 
sonably prudent  man  would  do.  The  fact 
that  a  person  arrested  does  not  secure  bis  re- 
lease upon  his  own  recognizance  does  not  as 
a  matter  of  law  indicate  that  be  attached 
small  importance  to  bis  arrest  or  incarcera- 
tion or  deprive  him  of  tbe  right  to  damages 
on  the  ground  that  be  does  not  consider  him- 
self injured.  Instructions  embodying  these 
misstatements  of  tbe  law  were  rightfully  re- 
fused, and  all  other  Instructions  asked  were 
either  given  in  substance  or  properly  refused. 
Considered  separately,  one  or  two  Instructions 
given  seem  to  be  brief,  but  this"  is  probably  a 
matter  for  commendation.  When  all  the  In- 
structions given  are  read  together  tbey  fairly 
present  tbe  law  of  the  case. 

Upon  the  whole,  the  parties  appear  to  have 
been  afforded  a  fair  trial.  A  full  publication 
of  the  views  of  the  court  upon  each  specific 
question  raised  would  only  incumber  the  Re- 
ports, and  It  is  sufficient  to  say  that  the  judg- 
ment of  tbe  district  court  is  affirmed. 


(73  Kan.  TC) 

ATCHISON,  T.   &  S.  F.  RY.  CO.   v. 

WEIKAL. 

(Supreme  Court  of  Kansas.    Feb.  10,  190a) 

Master  and  Servant— Injury  to  Servant— 

Waknino  of  Danger. 

For  an  employer  not  to  warn  a  machinist]* 
helper,  who  has  been  such  for  months,  and  is 
a  youne  man  of  intelligence,  of  the  danger  of 
chips  flviPfr  when  steel  is  cut  with  a  chisel, 
is  not  negligence;  the  danger  being  obvious 
and  assumed. 

FBd.  Note.— For  cases  in  point,  see  voL  34, 
Ont.  Dig.  Master  and  Senant,  $§  308^  310. J 

Error  from  District  Ciourt,  Kingman  Coun- 
ty; P.  B.  Glllett,  Judge. 

Action  by  H.  C.  Welkal  against  tbe  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed 

W.  R.  Smith,  O  J.  Wood,  and  Alfred  A. 
Scott,  for  plaintiff  in  error.  C.  W.  Fairchlld 
(J.  F.  Conly,  of  counsel),  for  defendant  in  er- 
ror. 

PER  CURIAM.  While  H.  G.  Welkal  waft 
helping  Walter  Moyer,  a  machinist,  to  fur- 
row out  a  key  seat  in  a  steel  sbaft  of  hoist- 
ing machinery  at  a  coal  chute  be  was  struck 
in  the  eye  by  a  chip  which  flew  from  the 
chisel,  and  which  destroyed  the  sight  of  the 
eye.  It  occurred  in  the  nighttime,  while 
Welkal  was  holding  a  torch  for  tbe  ma- 
chinist. He  charged  that  suitable  light  wa» 
not  furnished;  that  tbe  tools  used  were  de- 
fective; that  tbe  machinist  was  negligent  in 
the  use  of  tbe  tools;  that  the  place  was  not 
a  suitable  one  in  which  to  work,  and  that 
Welkal  was  not  warned  of  the  danger  to 
which  he  was  exposed. 

The  plaintiff's  testimony  does  not  establish 
liability.  The  machinist  was  competent,  and 
there  was  no  defect  in  the  tools  used.    It 
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was  a  proper  place  to  do  the  work,  unless 
tbe  ligbt  was  iusufflclent,  and  it  does  not 
appear  that  tbe  absence  of  better  light  af- 
fected tbe  case.  Welkal  relied  principally 
upon  tbe  failure  of  bis  employer  to  Instruct 
or  inform  blm  of  tbe  danger  of  working  in 
tbat  place.  Tbls  omission  cannot,  under  tbe 
circumstances,  be  regarded  as  culpable  negli- 
gence of  tbe  railway  company.  He  was  a 
young  man  of  intelligence  and  experience 
wbo  bad  worked  at  tbat  place  for  some  time, 
and  bad  been  a  helper  for  machinists  for 
months,  and  the  fact  tbat  chips  or  particles 
of  steel  would  fly  from  a  chisel  could  not 
have  eseoped  his  observation.  In  fact,  tbe 
testimony  presented  by  blm  was  to  tbe  efTect 
that  In  cutting  steel  with  a  chisel  chips  fly 
in  every  direction.  It  Is  claimed  that  be 
did  not  appreciate  the  danger  of  working 
in  tbat  particular  place  at  tbat  time.  He 
bad  worked  on  that  Job,  however,  the  after- 
noon preceding  the  night  of  the  injury.  Dur- 
ing the  afternoon  he  used  the  sledge  hammer, 
and  struck  the  chisel  which  was  held  by  the 
niacblnlst  most  of  tbe  tlnie.  At  night  Moyer 
used  the  chisel  and  small  hammer  while 
Wetkal  stood  behind  him  with  the  torch. 
Tbe  position  occupied  by  blm  at  night  was 
no  closer  to  the  work,  nor  to  danger  than 
tbe  one  be  was  in  during  tbe  day.  Tbe 
chips  are  said  to  have  struck  a  gearing  and 
rebounded,  but  It  was  not  practicable  to  use 
a  screen  or  other  protection,  and  tbe  gearing 
was  In  tbe  same  position  nt  night  that  It  was 
during  the  day.  The  danger  from  the  flying 
chips  was  not  latent,  and  there  was  neither 
immaturity  nor  lock  of  Intelligence  to  pre- 
vent Welkal  from  comprehending  the  ob- 
vious risks  of  tbe  work.  It  did  not  require 
any  warning  to  acquaint  him  with  the  fact 
that  chips  would  fly.  and  the  testimony  which 
he  offered  showed  tbat  any  one  of  ordinary 
intelligence  could  not  have  failed  to  under- 
stand the  risk.  There  was  danger  in  the 
work,  it  was  true,  but  it  was  an  ordinary 
hazard  of  the  business,  one  which  was  open 
and  obvious,  and  which  Wetkal  must  be  held 
to  have  assumed. 

As  tbe  testimony  did  not  show  liability,  tbe 
Judgment  will  be  reversed,  and  tbe  cause  re- 
Uanded  for  further  proceedings. 


(42  Wash.  264) 

MULLIGAN  T.   CITY  OP   SEATTLE. 

(Supreme  Court  of  Washington.    March  14, 
1906.) 

1.  Municipal  CoBPOBATidNs  —  Defkctivk 
Sidewalk  — IsjuBY  to  Pedestrian  —  No- 
tice OP  INJCBT— Sufficiency. 

A  city  charter  provided  that  claims  for 
damages  owing  to  a  defect  in  a  sidewalk  should 
accurately  locate  and  describe  the  defect.  A 
notice  stated  that  claimant  was  walking  on  the 
south  side  of  a  certain  street  between  two  cer- 
tain othe:  streets  in  the  city,  when  she  stepped 
upon  a  loose  plank,  the  end  of  which  had  become 
rotten  and  which  bad  rotten  sti-ingers  under- 
84  P.- 


<   neatb,  whereby,  etc.    Held,  that  tbe  notice  was 

suUicient. 
'       [Ed.  Note. — For  cases  in  point,  see  vol.  36, 
!   Cent  Dig.  Municipal  Corporations,  |  1702.J 
i  2.  Same— Time  fob  Giving  Notice. 

In  an  action  against  a  city  for  injuries  to 
a  pedestrian  from  a  defective  sidewalk,  there 
was  no  merit  in  a  contention  that  notice  of  tbe 
injury  was  presented  to  the  city  so  long  after 
the  accident  that  the  condition  of  the  walk 
might  have  charged,  where  the  notice'was  given 
'  within  the  time  permitted  by  the  charter. 

Appeal  from  Superior  Court,  King  County ; 

i  R.  B.  Albertson,  Judge. 

I  Action  by  Mary  Mulligan  against  tbe  city 
of  Seattle.  From  a  Judgment  in  favor  of 
defendant,  plaintiff  appeals.    Reversed. 

!      Wooten  &  Welch,  Brady  &  Gay,  and  Dud- 
ley G.  Wooten,  for  appellant.    Scott  Calhoun 
and  Elmer  E.  Todd,  for  respondent 
I 

I  HADLEY,  J.  This  is  a  suit  to  recover 
I  damages  for  personal  injuries  alleged  to  have 
'  been  caused  by  defective  sidewalk  in  tbe 
;  city  of  Seattle.  A  trial  was  bad  before  a 
Jury,  and  a  verdict  was  returned  in  favor 
of  the  plaintiff.  Tbe  city  moved  for  a  new 
'  trial,  and  tbe  same  was  granted.  Tbe  plaln- 
I  tiff  has  appealed. 

I      It  Is  assigned  that  it  was  error  to  grant 
the  new  trial.    Tbe  order  upon  tbe  motion 
'  for  new  trial  recites  as  follows :    "The  court 
grants  defendant's  motion  for  a  new   trial 
on  the  sole  ground  that  the  claim  of  Injuries 
;  presented  by  the  plaintiff  to  the  city  council 
of  tbe  defendant  city  of  Seattle  did  not  com- 
!  ply  with  tbe  provisions  of  tbe  city  charter 
i  of  said  city,  relative  to  the  presentation  of 
!  such  claims,  in  tbat  it  did  not  accurately 
,  locate  the  defect  which  caused  the  Injury  to 
tbe  plaintiff."    With  respect  to  tbe  location 
;  of  the  defect  In  the  sidewalk,  tbe  written 
claim  presented  to  the  city  and  which  was  ad- 
mitted in  Evidence  at  the  trial  was  as  follows: 
"That  on  Thursday,  July  7,  1904,  at  or  about 
11  a.  m.  of  the  said  day,  while  Mrs.  Mary 
.Mulligan,  tlieclnlmant herein,  was  walking  on 
Bay  street  between  First  and  Western  avenues 
in  tlie  city  of  Seattle,  King  county,  Wash.,  said 
street  being  regularly  laid  out  by  the  said  city 
as  a  public  thoroughfare  and  ured  by  tbe  peo- 
ple as  such  thoroughfare,  the  claimant,  Mary 
Mulligan,  while  so  walking  and  while  upon 
tbe  south  side  of  Bay  street  between  First 
and  Western  avenues,  stepped  upon  tbe  plank 
that  was  loose,  and  tbe  end  of  it  had  become 
rotten  and  rotten  stringers  underneath,  and 
as  she  stepped  upon  the  same,  wholly  un- 
aware of  danger,  tbe  plank  tipped  making  tbe 
center    stringer    a    fulcrum,    and    she    fell 
down."    The  charter  provision  of  tbe  city  up- 
on this  subject  provides  that  "all  such  claims 
for  damages  must  accurately  locate  and  de- 
scribe tbe   defect   that   caused   the   Injury." 
At  tbe  trial  an  objection  to  the  offer  of 
the   written   claim   for   damages   was   over- 
ruled:   but  when  considering  the  motion  for 
new  trial,  tbe  court  adopted  a  different  view. 
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The  only  question  involved  In  the  appeal  Is, 
was  the  description  sufficiently  accurate  to 
comply  with  the  terms  of  the  charter?  The 
notice  locates  the  place  on  the  south  side  of 
Bay  street  between  First  and  Western  av- 
enues. The  side  of  the  street  is  definitely 
stated,  and  it  is  conceded  that  the  location 
Is  otherwise  placed  within  the  distance  of 
one  block.'  A  more  definite  statement  would 
seem  to  have  called  for  measurements,  and 
we  do  not  think  the  charter  term  "accurate- 
ly" should  be  construed  as  requiring  such 
exactness.  It  should  receive  a  reasonable 
interpretation,  and  the  purpose  of  the  provi- 
sion evidently  is  that  the  city  shall  be  ad- 
vised with  reasonable  certainty  of  the  place, 
and  may  thereupon  make  examination  with 
a  view  to  ascertaining  for  itself  the  facts 
with  reference  to  the  alleged  Injury.  An  ex- 
amination of  the  limited  extent  of  the  block 
mentioned  would  have  revealed  such  a  defect 
as  that  described.  Respondent  argues  that 
the  claim  was  not  presented  to  the  city  nntll 
the  twenty-ninth  day  after  the  accident,  and 
that  the  condition  of  the  sidewalk  In  the 
block  may  have  changed  within  that  time. 
It  was,  however,  filed  within  the  time  per- 
mitted by  the  charter,  and  in  law  It  must 
therefore  be  presumed  to  have  given  the  city 
ample  time  for  proper  Investigation.  In  the 
late  case  of  Hammock  v.  Tacoma  (Wash.) 
82  Pac.  893,  the  place  of  injury  was  desig- 
nated in  the  notice  to  the  city  as  between 
8outh  Forty-First  and  South  Forty-Second 
streets.  An  affidavit  accompanying  the  no- 
tice stated  that  It  was  about  half  way  be- 
tween those  two  streets.  The  fact  Is,  how- 
ever, that  Forty-Second  street  does  not  ex- 
tend to  the  street  upon  which  the  place  of 
the  defect  was  located,  but  ends  at  a  point 
four  blocks  distant  therefrom.  An  attempt 
to  locate  the  place  strictly  with  reference  to 
Forty-Second  street  as  described  in  the  notice 
would  have  failed,  because  there  was  no  such 
street  there.  The  next  street  south  of  Forty- 
First  street  In  that  locality  Is  Forty-Third 
street;  but  it  was  held  that  the  notice  was 
sufficient  Inasmuch  as  It  informed  the  city 
that  the  place  was  at  some  point  south  of 
Forty-First  street,  and  that  It  was  reasonable 
to  conclude  from  the  notice  that  the  place 
was  between  Forty-First  and  the  next  street. 
Respondent  argues  that  the  notice  In  that 
case  described  the  place  as  half  way  between 
the  streets,  whereas  In  the  case  at  bar  it 
was  not  limited  to  any  particular  portion 
of  the  block.  But  in  the  former  case  if 
exact  statement  had  been  required,  there 
could  have  been  no  location  found  strictly 
conformable  to  the  notice.  The  Tacoma 
charter  requires  that  the  location  shall  be 
stateu  "so  far  as  practicable."  We  see  no 
essential  difference  between  the  two  charter 
provIslon.s.  Both  evidently  mean  that  a  rea- 
sonable degree  of  accuracy  shall  be  used. 
»Ve  think  that  in  principle  the  case  cited 
should  not  be  distlugnlshed  from  the  one 
now  before  us.    It  Is  due  the  trial  court  to 


say  that  the  Tacoma  case  was  decided  since 
the  judgment  was  rendered  in  this  cause. 

The  judgment  is  reversed,  and  the  cause 
remanded  with  instructions  to  vacate  the 
order  granting  a  new  trial,  and  enter  Judg- 
ment upon  the  verdict  for  appellant 

MOUNT,  C.  J.,  and  FULLERTON,  CROW, 
ROOT,  and  DUNBAR,  JJ.,  concur. 


(42  Wash.  15S) 
LOHSB  et  ux.  v.  BUBCH  et  al. 
(Supreme  Court  of  Washington.    March  7, 
1900.) 

1.  QuranNG  Title— Evidence— SoFFiciENCT. 

In  an  action  to  quiet  title,  evidence  held 
insufficient  to  sustain  the  claim  that  one  of 
the  defendants  had  paid  $300  for  an  interest 
in  the  land. 

2.  Advebse  Possession  —  Claoi  of  Titlb  — 
Evidence. 

In  an  action  to  quiet  title,  evidence  held 
insufficient  to  show  that  defendants,  who  had 
been  in  possession  of  tlio  land  for  more  than  the 
statutory  period  for  acquiring  title  by  adverse 
possession,  bad  claimed  tide  thereto  until  a  short 
time  previous  to  the  commencement  of  the  ac- 
tion. 

3.  Same— Necessitt  fob  Clatu  of  Tnix. 

The  possession  of  real  property  to  be_  ad- 
verse must  be  not  only  actual,  open,  notorious, 
and  continuous,  but  also  under  a  claim  of  right 
or  color  of  title. 

[Ed.  Note. — For  cases  in  point,  see  voL  1, 
Cent  Dig.  Adverse  Possession,  SS  387-389.] 

4.  Same — Exclusive  Possession. 

Parties  who  claimed  the  record  title  to 
land,  for  more  than  the  statutory  period  for  ac- 
quiring title  by  adverse  possession  did  not  there- 
by acquire  title  where  the  land  was  in  the  ac- 
tual possession  of  others,  who  held  possession 
at  their  sufferance. 

[Ed.  Note. — For  cases  in  point  see  voL  1. 
Cent  Dig.  Adverse  Possession,  }  141.] 

5.  QuiETiNQ  Title  —  Evidence  —  Advis- 
smiLrrr. 

In  an  action  to  quiet  title,  where  it  was 
shown  that  the  land  had  been  patented  to  the 
heirs  of  the  decedent  without  naming  them,  a 
deed  by  the  heirs,  executed  16  years  before  the 
commencement  of  the  action,  was  inadmissible 
in  evidence  without  proof  that  they  were  the 
only  heirs  of  the  decedent ;  the  recital  of  that 
fact  in  the  deed  being  insufficient 

Appeal  from  Superior  Court,  King  County; 
John  B.  Yakey,  Judge. 

Action  by  Henry  Lobse  and  his  wife 
against  Frederick  R.  Burcb  and  others. 
From  a  judgment  In  favor  of  plaintiffs,  de- 
fendant Burcb  and  wife  appeal.     Reversed. 

Frank  0.  Park  and  Robert  H.  Lhadsay,  for 
appellants.  Hastings  &  Stedman  and  Jesse 
A.  Frye,  for  respondents. 

FULLERTON,  "J.  In  1853  one  William 
Heebner  settled  upon  a  quarter  section  of 
land  situated  In  what  is  now  King  coun- 
ty, claiming  the  same  under  the  act  of 
Congress  of  September  27,  1850,  commonly 
known  as  the  "Oregon  Donation  Act."  Pat- 
ent to  the  land  was  issued  after  the  death  of 
Heebner,  and  runs  "unto  the  heirs  at  law  of 
the  said  William  Heebner,  deceased,"  with- 
out specifically  naming  them.    In  1888  cer- 
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tain  persons,  describing  themselves  in  the  in- 
strnment  of  conveyance  as  "Ann  M.  Garber 
(widow),  of  Trappe,  Montgomery  county, 
Pennsylvania,  Catherine  Gross  (widow),  of 
Berlubire  county,  Massachusetts  (both  sis- 
ters and  the  only  sisters  of  William  Heeb- 
ner,  deceased,  late  of  'King  county,  Washing- 
ton territory),  Samuel  Y.  Heebner  and  Re- 
becca H.  Heebner,  his  wife,  and  Julia  R. 
Heebn'«r  (a  single  woman),  all  of  the  city  of 
Philadelphia  (said  Samuel  Y.  Heebner  and 
Julia  R  Heebner  only  surviving  children  of 
Charles  Heebner,  who  was  ibe  only  brother 
of  William  Heebner  aforesaid,  and  who  died 
prior  to  the  death  of  said  William  Heebner], 
said  grantors  being  all  of  lawful  age  and  sul 
Juris  and  the  sole  and  only  heirs  at  law  of 
William  Heebner,  deceased,  aforesaid,"  etc., 
conveyed  the  land  to  John  P.  Hoyt,  who  sub- 
sequently conveyed  It  to  one  George  M.  Bo- 
man,  who,  in  turn,  by  mesne  conveyances 
not  necessary  to  be  further  noticed,  convey- 
ed a  part  thereof  to  the  respondent  Henry 
Lohse.  The  part  purchased  by  Lohse  fronts 
on  an  inlet  or  small  bay,  forming  a  part  of 
the  waters  of  Paget  Sound.  The  defend- 
ants Sitwalqt,  Kaquolt,  and  Homolgood  are 
Indians.  At  the  time  Lohse  made  his  pur- 
chase they  w«re  residing  on  the  land,  in 
small  wooden  shacks  built  on  the  edge  of 
the  inlet.  Just  above  the  line  of  high-water 
mark.  As  to  the  time  when  they  first  went 
upon  the  land,  the  evidence  is  conflicting. 
The  testimony  of  the  Indians  Is  to  the  effect 
that  their  ancestors  were  on  the  land  longprior 
to  its  settlement  by  William  Heebner,  and 
that  they  have  been  on  it  continuously  ever 
since.  They  claim,  furthermore,  that  after 
Heebner  had  settled  upon  the  land  one  of 
their  ancestors  ("Old  Charley")  procured  of 
him  the  perpetual  right  to  live  upon  the 
premises,  paying  him  for  the  privilege  the 
sum  of  $300,  taking  from  him  a  writing 
which  acknowledged  the  receipt  of  the  money 
and  described  the  boundaries  of  the  tract 
set  apart  to  their  use.  This  writing  was  not 
recorded,  and  was  lost,  so  the  Indians  re- 
late, in  an  accident  resulting  in  the  over- 
turning of  a  canoe  In  which  the  person  carry- 
ing the  instrument  was  riding.  Witnesses 
on  behalf  of  the  respondents,  however,  say 
there  were  no  Indians  on  this  land  at  the 
time  it  was  settled  upon  by  Heebner.  The 
appellants  Burch  claim  through  the  India  n!>. 
Just  the  nature  of  their  contract  with  him 
the  Indians  seem  not  to  have  any  very  clear 
idea.  The  record  shows  a  deed  from  the 
Indians  to  Burch  conveying  to  him  the  fee 
in  a  tract,  described  by  metes  and  bounds, 
containing  about  22  acres,  reserving  a  life 
estate  in  the  Indians  for  a  portion  thereof; 
the  consideration  for  the  conveyance  being 
according  to  Frederick  R.  Burch  the  agree- 
ment on  his  part  to  protect  them  In  their 
IMSsession  during  their  natural  lives.  The 
respondents  are  husband  and  wife,  and 
brought  this  action  to  recover  possession 
and  quiet  title  in  themselves  to  the  property. 


The  answer  of  the  appellants  was  a  denial 
of  title  in  the  respondents,  and  an  affirmative 
allegation  of  title  in  themselves,  followed  by 
a  prayer  to  the  effect  that  their  title  be 
quieted.  The  cause  was  tried  before  the 
court  without  a  Jury,  resulting  in  a  Judgment 
and  decree  in  accordance  with  the  prayer  of 
the  complaint  From  the  judgment  and  de- 
cree so  entered  this  appeal  is  taken. 

Taking  up  the  question  of  the  appellants' 
title  first,  we  find  very  little  in  the  record 
that  supports  their  claims,  and  nothing  that 
appears  to  us  convincing.  The  contention 
that  the  Indian  Charley  paid  Heebner  $300 
for  an  interest  in  the  land  and  received  from 
Heebner  a  writing  evidencing  the  purchase 
is  In  Itself  so  highly  improbable  as  to 
scarcely  merit  denial,  and  no  time  will  be 
taken  to  refute  It  It  rests  on  the  testimony 
of  an  Indian  witness,  who  would  prove  its 
chief  beneficiary  if  the  contention  was  deem- 
ed established,  and  is  not  only  unsupported 
by  any -single  scrap  of  other  testimony,  but 
is  positively  contradicted  by  the  declarations 
and  acts  of  the  Indians  themselves. 

The  contention  that  they  have  title  by  the 
statute  of  limitations  is  more  plausible;  but 
we  think  It  not  established.  Undoubtedly 
these  Indians  have  lived  upon  this  land  for 
a  long  period  of  time,  and  they  have  at  dif- 
ferent times  maintained  rude  fences  around 
portions  of  It  for  the  purpose  of  controlling 
their  ponies,  and  It  may  be  that  they  have 
cultivated  at  different  times  small  parts  of 
It  to  garden  vegetables;  but  there  Is  no  evi- 
dence that  they  ever,  until  Just  prior  to  the 
commencement  of  this  action,  claimed  that 
they  held  their  possession  as  a  matter  of 
right.  On  the  contrary,  the  evidence  In  the 
record  that  seems  to  us  worthy  of  credence 
Is  all  the  other  way.  Lohse  testifies  that 
before  purchasing  the  land  he  and  his  son, 
together  with  an  interpreter,  went  to  the 
Indians  and  inquired  of  them  what  claim 
they  made  to  the  land  and  by  wtiat  right 
they  were  living  upon  it,  telling  them  at 
the  same  time  that  he  contemplated  purchas- 
ing it  for  a  brickyard,  and  that  If  he  did  so, 
he  would  need  the  land  they  were  occupy- 
ing, and  it  would  be  necessary  for  them  to 
move,  and  that  the  Indians  then  told  him, 
and  In  this  he  is  corroborated  by  both  his 
son  and  the  Interpreter,  that  they  made  no 
claim  either  to  the  land  or  the  right  to 
occupy  it  but  would  move  away  whenever 
required  to  do  so.  He  further  testifies  that, 
after  be  had  made  the  purchase  and  had 
commenced  the  construction  of  his  brick- 
yard, the  Indians  came  to  him  from  time  to 
time  8S  the  work  progressed,  and  inquired 
how  soon  he  would  need  the  place  they  were 
occupying,  telling  him  tbey  did  not  wish  t<* 
move  until  It  was  necessary  for  them  to  do 
so,  and  that  finally,  when  he  told  them  he 
needed  the  land,  they  actually 'Commenced 
moving  and  had  partially  removed  the  ef- 
fects from  the  property  before  they  changed 
their  minds.    It  appears,  furthermore,  that 
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of  all  the  many  witnesses  that  were  called  to 
testify  concerning  the  length  of  time  the 
Indians  had  occupied  the  land  not  one  bad 
ever  beard  them  claim  to  own  the  same,  or 
claim  that  they  lived  upon  it  by  any  other 
right  than  that  of  sufferance.  In  this  state 
possession  of  real  property,  to  be  adverse, 
must  be  actual,  open,  notorious,  continuous, 
and  under  a  claim  of  right  or  color  of  title. 
Mere  nalced  possession  is  not  sufficient. 
Yesler  Estate  v.  Holmes  (Wash.)  80  Pac. 
851;  Sulfsdorf  v.  Humphrey,  30  Wash.  1, 
77  Pac.  1071;  Hesser  v.  Siepmann,  35  Wash. 
14,  70  Pac.  205;  Port  Townsend  v.  Lewis, 
34  Wash.  413,  75  Pac.  982;  Blake  v.  Shriver, 
27  Wash.  503,  G8  Pac.  330;  Moore  v.  Brown- 
field,  7  Wasb.  23,  34  Puc.  190;  Bellingham 
Bay  Land  Co.  v.  Dibble,  4  Wash.  704,  31 
Pac.  30;  Balch  v.  Smith,  4  Wash.  497,  30  Pac. 
648.  This  record  does  not  disclose  such  it 
possession  as  the  rule  announced  in  these 
cases  requires.  While  the  possession  shown 
has  been  sufficiently  long,  open,  notorious, 
and  continuous  to  ripen  into  title  for  at  least 
a  part  of  the  land  in  dispute,  it  was  not 
shown  to  have  been  either  under  a  claim  of 
right  or  color  of  title,  and  without  one  or 
the  other  of  these  essentials  possession,  no 
matter  bow  open  and  notorious,  or  bow  long 
continued,  can  never  ripen  into  title.  We 
conclude,  therefore,  that  the  trial  court  did 
not  err  in  refusing  to  quiet  title  in  the  ap- 
pellants to  the  land  In  dispute. 

Passing  to  the  respondents'  claim  of  title, 
we  think  the  court  erred  in  adjudging  them 
to  be  owners  in  fee  of  the  property.  In 
the  court  below  the  respondents  seem  to 
have  relied  solely  upon  their  record  title. 
In  this  court  they  insist  that  they  not  only 
have  title  of  record,  but  by  virtue  of  the 
statute  of  limitations  also.  We  find  nothing 
In  the  evidence,  however,  to  support  the  lat- 
ter claim.  The  record  not  only  fails  to  show 
that  they  have  had  open,  notorious,  and 
exclusive  possession  of  the  property  under  a 
claim  of  right  for  the  statutory  period,  but 
it  shows  conclusively  that  they  have  not  had 
exclusive  possession  at  all.  The  appellants 
and  their  predecessors  have  been  In  posses- 
sion of  portions  of  the  land  since  title  was 
acquired  thereto  from  the  government  of 
the  United  States,  and  while  they  have  ad- 
mittedly held  at  the  sufferance  of  the  true 
owner,  and  cannot  claim  title  by  virtue  of 
their  possession  for  that  reason,  no  one  else 
can  claim  title  by  adverse  possession  as 
ngainst  them.  Their  possession  is  adverse 
to  every  one  except  the  true  owner.  Nor 
for  the  same  reason  can  they  claim  title  by 
virtue  of  the  seven-year  statute.  By  that 
statute  the  claimant  must  not  only  have 
color  of  tivie  and  pay  the  taxes  for  seven 
consecutive  years,  but  he  must  be  In  the 
actual,  open,  and  notorious  possession,  or 
the  land  must  be  "vacant  and  unoccupied." 
Here  the  claimants  neither  had  possession, 
nor  was  the  land  vacant  and  unoccupied, 
daring  the  years  they  claim  to  have  paid 


taxes  upon  it  The  claim  of  the  respondents 
must  rest,  therefore,  upon  their  record  title, 
and,  nnlese  the  deed  from  Ann  M.  Garber 
and  others  to  Jolm  P.  Hoyt  was  admissible 
as  evidence  without  proof  that  the  grantors 
were  the  heirs  at  law  of  William  Heebner, 
they  have  failed  to  show  title  sufficient  to 
warrant  the  relief  awarded  them  by  the 
Judgment  of  the  trial  court  It  is  our  opinion 
that  it  was  not  admissible  without  proof  of 
such  facts.  In  Mace  ▼.  Duffy  (Wasb.)  81 
Pac.  1053,  we  )ield  that  recitals  in  a  deed 
to  the  effect  that  the  grantors  were  the  sole 
heirs  at  law  of  the  person  ^fho  died  seised 
of  the  land  conveyed  were  not  competent 
evidence  of  the  fact  of  heirship  against 
one  claiming  the  land  adversely  to  the  gran- 
tee In  the  deed.  There  the  desd  was  of  recent 
execution,  and  obviously  the  rule  was  cor- 
rectly stated  as  to  such  deeds.  If  the  rule 
were  otherwise,  then  one  claiming  lands  as 
the  sole  heir  at  law  of  the  person  dying 
seised  of  It  could  escape  the  necessity  of 
proving  his  beirgtaip  by  conveying  the  land 
to  a  third  person  .and  reciting  in  the  instru- 
ment of  conveyance  that  he  is  the  original 
owner's  sole  heir  at  law.  Such  a  rule  would 
violate  every  principle  of  evidence,  as  well 
as  conduce  to  the  perpetration  of  fraud. 
The  effect  of  recitals  in  deeds,  however,  grows 
stronger  as  time  progresses,  and  finally  be- 
comes concltisive,  especially  In  those  deeds 
which  form  a  part  of  the  chain  of  title. 
As  at  common  lav,  a  deed  forming  a  muni- 
ment of  title  more  than  30  years  old  could 
be  read  in  evidence  without  ptoot  of  its 
execution  on  making  the  showing  that  tbe 
possession  of  the  land  it  assumed  to  convey 
had  gone  along  and  been  held  In  accordance 
with  Its  provisions,  or  that  the  Instriunent 
came  from  such  custody  as  to  afford  a  rea- 
sonable presumption  of  its  genuineness  and 
was  otherwise  free  from  Just  ground  of  sus- 
picion. So  recitals  in  deeds  were  given  au- 
thenticity when  accompanied  by  a  like  show- 
ing. The  rule  had  its  foundation  In  the 
necessities  of  the  case ;  for,  if  strict  proof  of 
tbe  execution  of  an  ancient  Instrument  were 
required  In  all  cases.  It  is  manifest  that  it 
would  frequently  cause  a  failure  of  Justice. 

Tbe  respondent  seeks  to  have  the  rule  with 
respect  to  ancient  deeds  applied  to  tbe  deed 
In  question  here ;  but  we  think  It  of  too  recent 
date  to  prove  itself.  It  was  executed  in  18SS, 
but  little  more  than  16  years  before  tbe  com- 
mencement of  this  action,  and  there  Is  noth- 
ing shown  of  the  surrounding  circumstances, 
save-  only  lapse  of  time,  which  tends  to 
prove  the  truth  of  its  recitals.  But  16  years, 
where  lapse  of  time  alone  is  relied  upon, 
is  too  sbort  a  period  to  raise  a  presumption 
that  such  recitals  are  true.  So  far  from 
raising  a  presumption  that  the  persons  who 
have  knowledge  of  the  facts  are  dead,  or 
that  no  probability  exists  that  they  could 
be  found  if  living,  the  presvunptions  would  be 
rather  tbe  other  way;  that  is,  there  is  a 
greater  probability  that  some  of  these  vrlt- 
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nesses  are  still  living  and  can  be  found  than 
there  i»  that  tbey  are  all  dead  or  have  disap- 
peared. Nor  does  a  lapse  of  time  so  short 
furnish  a  presumption  that  the  rights  of 
adverse  claimants,  If  any  there  are,  are 
barred  by  the  statute  of  limitations.  In  this 
case,  for  example,  had  there  been  a  minor  un- 
der the  age  of  14  years  at  the  time  this 
deed  was  executed  entitled  to  share  in  the 
property,  his  right  to  recover  would  not  have 
been  barred  at  the  time  this  action  was 
commenced,  bad  sole  and  exclusive  possession 
of  the  property  been  taken  by  the  grantee 
named  in  the  deed.  But,  without  attempting 
to  further  elucidate  the  question,  we  are  con- 
vinced that  the  court  erred  In  holding  that 
the  respondent  had  shown  such  title  in  them- 
selves as  to  warrant  a  Judgment  of  ejectment 
against   the   appellants. 

Since,  however,  the  parties  are  before  the 
court,  the  controversy  between  them  may  as 
well  be  settled  in  this  action  as  In  another, 
and  to  permit  It  to  be  so  Fettled  we  will  not 
direct  that  the  action  be  dismissed,  but  will 
•direct  that  It  be  reversed  and  remanded,  with 
instructions  to  grant  leave  to  the  parties  to 
■offer  further  evidence,  provided  they  apply 
for  such  leave  within  30  days  after  the  re- 
mittitur from  this  court  reaches  the  court 
below.  If  no  such  aT)pllcatIon  Is  made  the 
cause  will  be  dismissed,  without  cost  to  either 
party.  Neither  party  will  recover  costs  In 
this   court 

MOUNT,  O.  J.,  and  HADLET,  EUDKIN, 
<aaOW,  DUNBAR,  and  ROOT,  JJ.,  concur. 


(42  Wash,  no 

WIEST  V.  COAL  CREEK  R.  CO. 

(Supreme  Court  of  Wasiiington.    March  7, 
190«.) 

1.  Mastxb  and  Sgbvant— Injdbt  to  Brake- 
man  ON  I.,oQoiNo  Tbain— Complaint. 

A  complaint,  in  an  action  for  iQJuries  re^ 
■ceived  b.v  a  brakeman  on  a  logging  train,  which 
Alleged  tliat  defendant's  railroad  was  corstruct- 
-ed  in  a  negliRent  manner  because  its  grade  was 
too  steep,  that  tlie  train  was  too  heavily  loaded 
for  the  equipment  to  handle,  that  the  brakes  on 
the  cars  were  insufficient,  that  the  brakeman 
did  not  know  of  the  defects  and  was  not  warned 
■of  tiie  danger,  that  the  train  got  beyond  the 
control  of  tlie  crew  and  proceeded  down  a  steep 
grade  at  a  high  rate  of  speed,  and  that  the 
brakeman,  at  the  instance  of  the  conductor, 
jumped  from  the  train  and  was  injured,  stated 
a  cause  of  action. 

2.  Same— Evidence— Admissibility. 

.  Where,  in  an  action  for  injuries  to  a  brake- 
man  on  a  logging  train,  the  complaint  alleged 
that  the  cars  were  equipped  with  defective 
brakes,  and  in  such  a  manner  that  when  the 
cars  were  loaded  only  one  brake  to  a  car  could 
be  used,  questions  asked  a  witness  as  to  whether 
there  was  anything  about  the  brakes  which 
would  render  them  unsafe  by  reason  of  their 
position  on  the  cars,  and  as  to  whether  any  of 
the  brakes  were  broken,  were  not  objectionable. 

3.  Trial  —  Instbuctions  —  Statement  of  Is- 
sues Made  bt  Pleadings. 

Where  the  court  submitted  the  question 
as  to  what  the  testimony  was  under  the  plead- 
ings a  charge  stating  the  issues  made  by  the 


pleadings  was  not  erroneous,  as  submitting  is- 
sues on  which  no  evidence  was  offered. 

■4.  MaSTEB  and  SEBVAKT— iNtTOBT  TO  SEBV- 
ANT— I  NffTBUCTIONS. 

An  instruction,  in  an  action  for  injuries  re- 
ceived by  a  brakeman  on  a  logging  train,  that 
it  was  the  duty  of  the  company,  exercising 
ordinary  care,  to  keep  the  brakes  on  the  cars 
in  repair,  and  if  it  failed  to  do  so  and  this 
caused  the  injury,  and  "if  other  causes  con- 
tributed to  it"  the  company  was  liable,  was  not 
prejudicial  to  it,  for  the  instruction  authorized 
a  verdict  against  it,  on  the  jury  finding  that  the 
failure  of  the  company  to  exercise  ordinary 
care  to  keep  the  brakes  in  repair  caused  the 
injury,  though  other  causes  might  also  have  con- 
tributed to  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  {  1151.] 

5.  Same— Existence  of  Relation— Loan  Of 
Sebvant  to  Thibd  Pebson- Liability  of 
TuiKD  Person. 

Where  an  employer  lends  his  employ*  to  a 
third  person  for  a  particular  employment,  the 
employ*,  for  anything  done  in  the  particular 
employment,  is  the  employ*  of  the  third  per- 
son, though  he  remains  the  general  employ*  of 
the  employer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  8  144.]  ■ 

6.  Same— Duty  of  Mabteb  to  Fubnish  Safe 
Appliances  —  Reliance  by  Servant  on 
Pebfobmance  of  Duty. 

An  employ*  has  a  right  to  rely  on  the  per- 
formance by  the  employer  of  the  duty  to  furnish 
a  safe  place  in  which,  and  safe  appliances  with 
which,  to  work. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §  675.] 

Appeal  from  Superior  Court,  Cowlitz  Coun- 
ty;  A,  L.  Miller,  Judge. 

Action  by  George  Wiest  against  the  Coal 
Creek  Railroad  Company.  From  a  judgment 
for   plaintiff,   defendant   appeals.    Affirmed. 

Ralph  Ei.  Moody,  for  appellant  Coovert 
ft  Stapleton,  for  respondent 

DUNBAR,  J.  The  complaint  in  this  case 
alleges,  in  substance,  the  corporate  capacity 
of  the  defendant;  that  defendant  owns  and 
operates  a  railroad  leading  from  Coal  Creek 
slough  to  the  logging  camp  of  the  Rue  & 
Cl.vde  Logging  Company  in  Cowlitz  county,, 
a  distance  of  about  2%  miles,  by  haullug  logs 
thereon,  with  engines  and  logging  cars  be- 
longing to  said  defendant,  from  said  logging 
cnmp  to  said  Coal  Creek  slough;  that  on 
Is'ovember  9,  1003,  while  plaintiff  was  In  the 
employ  of,  and  working  for,  said  Rue  &  Clyde 
Ix>gging  Company,  In  its  said  logging  camp, 
said  company,  by  agreement  with  defendant, 
loaiied  plaintiff  to  defendant  at  defendant's 
reqv>cs^  'or  the  purpose  of  acting  and  work- 
ing^ on  said  defendant's  logging  train  as  a 
brakeman  In  making  a  trip  on  a  train  of  logs 
from  said  camp  to  said  Coal  Creek  slough, 
and  that  plaintiff  so  worked  as  a  brakeman 
on  said  trip  at  the  request  of  defendant,  and 
by  defeudant's  license  and  permission,  and 
under  Its  direction;  that  in  making  said 
trip  the  train  consisted  of  five  logging  cars, 
heav'ly  loaded  with  green  logs  and  in  charge 
of  Tpm  Allen,  conductor  and  foreman  of  the 
defendant's  crew ;  that  plaintiff  had  no  prev- 
ious'^mowledge  and  experience  as  a  brakeman 
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upon  a  railroad  train;    that  tbis  was  well 
known  to  defendant;    that,  notwithstanding 
tbis,    the   defendant   recklessly,    carelessly, 
and  negligently  gave  plaintiff  no  Instrnctions 
as  such  brakeman,  or  any  warning  of  the 
danger  and  risk  of  such  employment,  though 
defendant  well  knew  that  its  said  railroad 
track,   by   reason  of   its  heavy   grades  and 
defective  equipment,  was  a  peculiarly  danger- 
ous one,  and  that  this  was  unknown  to  piain- 
tiCT;    that   defendant  bad  constructed  said 
railroad   in  such  n  careless,  negligent,  and 
unn-orkmanlike  manner,  in  that  its  grade  was 
too  steep  for  safety  and  its  rails  too  light  for 
logging  railroad  tra£Bc  or  a   heavy  strain, 
and  on  said  trip  used  a  defective,  old,  and 
worn-out  engine  which  was  originally  built 
for  light,  quick  traffic,  and  which  was  not 
equipped  with  good  and  sufficient  brakes,  and 
was  not  fitted  for  hauling  so  heavy  a  load, 
not  properly  geared  and  without  whistle  or 
bell,  and  without  any  means  of  signaling  to 
brakeman  or  crew,   and   had  so  carelessly 
and  negligently  equipped  said  car  with  such 
poor,  defective  brakes,  and  in  such  a  manner, 
that  only  one  brake  to  a  car  could  be  set 
when  said  car  was  loaded,  and  bad  negli- 
gently overloaded  the  said  train,  of  which 
plaintiff  bad  no  knowledge;  that  said  train, 
by  reason  thereof,  got  beyond  control  of  its 
crew,  and  proceeded  down  the  steep  grade 
aforesaid  at  a  terrific  and  unmanageable  rate 
of  speed,  causing  the  entire  train  to  leave 
the  track  and  pile  up  in  a  disastrous  wreck. 
The  complaint  proceeded  to  state  that  the 
plaintiff,  realizing  the  uselessness  of  longer 
remaining  upon  the  train,  at  the  Instance 
of   the   conductor   Allen,  Jumped   from   the 
train,   struck   the  bank,  rolled  down  upon 
the  track,  had  one  of  his  feet  cut  off,  and 
received  other  injuries,  and  asked  damages 
in  the  sura  of  $2O..50O.    A  demurrer  was  in- 
terposed to  the  complaint,  which  was  over- 
ruled.   The  answer  was  a  denial  of  the  negli- 
gent acts  alleged  in  the  complaint,  and  an 
nllogatlon  that  the  defendant  entered  into 
acontractwiththeRue  &  Clyde  Logging  Com- 
pany, whereby  the  defendant  was  to  trans- 
port  the   logs  over   its   railroad   from   the 
logging  camp  of  the  said  Rue  &  Clyde  Log 
glng  Company  to  Coal  Creek  slough  for  t 
compensation,  under  which  contract  the  Re 
&  Clyde  Logging  Company  was  to  load  ne 
logs  upon  the  cars  of  the  defendant  and  hve 
full  charge  and  control  of  the  loadlnr  of 
sold  cars,  and  that  the  only  obligation  onhe 
defendant  was  to  convey;    alleged  that  the 
Rue  &  Clyde  Logging  Company  did  loa*  the 
cars  and  train  on  the  said  9th  day  of  N</em- 
ber,  1903,  upon  which  the  plaintiff  aieges 
.he  was,  and  that  the  plaintiff  was  an  eniloyC 
of  the  said  Rue  &  Clyde  Logging  Copany 
at  said  date  and  time;   alleged  assnmtion 
of  risk  on  the  part  of  the  plaintiff,  an<  con- 
tributory  negligence.    Upon   the  comjitlon 
of  tiie  respondent's  testimony,  motion  fo  non- 
suit was  ttindo  "-'''"ii  was  overruled,    -ppel- 
lant  Introduced  ttn  Ti-^>i..iony.  rebuttii    the 
testimony  which  was  Introduced  by  tt  re- 


spondent. The  Jury  was  instructed,  and  re- 
turned a  verdict  In  favor  of  respondent  tor 
15,000. 

The  appellant  In  Its  brief  presents  28  as- 
signments of  error.  While  It  Is  barely  pos- 
sible that,  on  the  trial  of  a  reasonably  short 
case,  28  reversible  errors  might  occur,  yet, 
ordinarily,  where  so  many  errors  are  as- 
signed, It  is  an  Indication  that  no  particular 
assignment  of  error  is  relied  upon.  The  first 
error  assigned  is  the  action  of  the  court  in 
overruling  the  demurrer  to  the  plaintiff's 
complaint.  The  appellant  insiste  that  the 
complaint  Is  so  general  that  it  is  not  specific 
enough  to  be  sufficient,  and  does  not  therefore 
state  a  cause  of  action.  We  think  It  Is 
sufficient  to  say,  In  relation  to  this  assign- 
ment, that  the  complaint  plainly  states  a 
good  cause  of  action.  This  disposes  of  the 
second  assignment,  that  the  court  erred  In 
not  sustaining  the  objection  to  the  Introduc- 
tion of  any  testimony. 

It  is  also  alleged  that  the  court  erred  In  not 
sustaining  defendant's  objection  to  the  ques- 
*'"•'•    "Was  there  anything  about  this  brake. 


tlon: 


i  in  operating  It  on  that  road  in  that  manner, 
.  which  would  render  it  luisafe  by  reason  of 
Its  position  on  the  car,  or  Its  construction, 
or  being  difficult  to  get  at,  or  any  of  those 
.  things?"    Inasmuch    as   the   allegations   of 
the  complaint  were  that  the  cars  were  equip- 
'  ped  with  poor,  defective  brakes,  and  were 
H]ulpped  in  such  a  manner  that  only  one 
■rake  to  a  car  could  be  set  when  said  cars 
ere  loaded,  it  would  seem  that  the  question 
18  pertinent  and  directed  to  the  proof  of 
.  e  allegations  of  the  complaint.    The  next 
ojection  is  that  the  court  erred  in  not  sus- 
t  Ining  the  defendant's  oftjection  to  the  qnes- 
'on:    "Were  any  of  those  brakes  broken  at 
lat  time?"    This  assignment  may  be  classed 
1th  the  one  just  above  referred  to.    An  ex- 
minatlon  of  these  alleged  errors  In  relation 
-o  the  introduction  of  testimony  shows  that 
hey  are  without  merit,  and  that  no  error 
was  committed  in  the  introduction  of  testi- 
mony  or   in   sustaining  objections  thereto. 
Neither  did  the  court  err  in  denying  defend- 
ant's motion  for  nonsuit,  at  the  close  of  plain- 
tiff's case,  as  there  was  testimony  which,  if 
not  contradicted,  would  sustain  the  main  al- 
legations of  the  complaint 

It  Is  claimed  that  the  court  erred  In  giving 
the  following  instructions  to  the  Jury:  "The 
plaintiff  charges  that  the  defendant's  railroad 
was  constructed  in  a  careless,  negligent,  and 
unworkmonlike  manner,  in  that  Its  grade  was 
too  steep  for  safety  for  the  operation  of  the 
train  of  the  character  of  the  one  claimed 
to  have  been  operated  when  the  Injury  oc- 
curred :  that  the  troin  on  this  occasion  was 
too  heavily  loaded  for  the  equipment  to 
handle;  and  that  the  brakes  on  the  cars 
were  insufficient  and  out  of  repair."  It  is 
alleged  that  the  court  erred  in  giving  tbis 
Instruction,  because  it  submitted  to  tiie  Jury 
issues  upon  which  no  evidence  had  been 
offered.  The  court  in  this  particular  was 
merely  stating  to  the  Jury  the  Issues  which 
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had  been  made  np  by  tbe  pleadings.  The 
court.  If  It  had  seen  fit,  might  have  read  the 
pleadings  to  the  Jury,  or  It  might  haTC  stated 
them  In  a  concise  way,  as  It  did.  And  so 
far  as  the  criticism  is  concerned,  that  it  was 
an  Instruction  upon  which  no  evidence  was 
offered,  this  cannot  be  maintained  in  view  of 
what  the  record  shows;  and,  as  to  what 
the  testimony  was  under  the  allegations  of 
the  complaint  and  answer,  the  court  submit- 
ted that  question  to  the  jury.  The  follow- 
ing instruction  is  also  assigned  as  error:  "It 
was  also  the  duty  of  the  company  to  exercise 
ordinary  care  in  keeping  tbe  bralces  in  re- 
pair. If  the  company  ha^  notice  that  the 
bralces  were  out  of  repair,  or  could  have 
known  It  by  the  exercise  of  ordinary  care. 
It  was  its  duty  to  repair  them  so  as  t6  tanke 
them  reasonably  safe  for  the  use  intended, 
measured  by  the  standard  of  ordinary  care, 
and  if  it  failed  to  so  do,  and  this  caused  the 
Injury,  or  directly  contributed  to  it  (if  you, 
find  that  other  causes  contributed  to  If), 
then  the  company  would  be  liable.  But  If 
the  brakes  were  kept  In  a  reasonably  safe 
condition  for  doing  the  work,  or  If  the  com- 
pany exercised  ordinary  care  In  keeping  the 
brakes  In  repair,  then  there  would  be  no. 
liability  In  this  particular."  The  objection, 
to  this  instruction  seems  to  be  to  the  paren-; 
tbetical  clause  "if  you  find  that  other  causes 
contributed  to  It"  But,  while  It  is  a  littlW 
difficult  to  understand  what  was  Intended 
by  tbe  interjection  of  that  sentence,  it  1^ 
plain  that  It  was  not  prejudicial  to  the  appel- 
lant, as  it  Imposed  an  additional  burden  of 
proof  on  the  part  of  the  respondent;  because 
the  court  correctly  stated  the  law  that  If 'It 
failed  so  to  do — referring  to  its  duty  as  e-x- 
pressed  above — and  this  failure  caused  t^Je 
Injury  or  directly  contributed  to  it,  then  tlhe 
company  would  be  liable,  whether  the  jury 
found  that  other  causes  contributed  to  '.'t 
or  not.  The  most  favorable  constructio^, 
in  appellant's  interest,  that  could  be  put  upofij 
It,  would  be  that  the  Jury  were  instructed\ 
that  if  they  found  by  a  preponderance  of  the 
evidence,  etc.,  the  failure  of  the  defendant 
to  exercise  ordinary  care,  and  that  such  fail- 
ure caused  the  injury  or  directly  contributed 
to  If,  then  the  defendant  would  be  liable,  even 
though  the  Jury  should  find  that  other  causes 
might  also  have  contributed  to  the  Injury. 
And  this  would  have  been  a  proper  Interpre- 
tation of  tbe  law.  Tbe  same  objection  Is 
raised  in  several  subsequent  assignments  in 
regard  to  the  Instructions.  The  instructions 
as  a  whole  were  exceedingly  fair  and  clear, 
and  no  possible  prejudice  could  have  attached 
to  appellant's  interest  by  reason  thereof. 
The  instructions  asked  for  either  had  been 
given,  in  substance,  or  did  not  state  the  law. 
It  is  also  contended  by  the  appellant  that, 
under  the  circumstances  shown  by  the  plead- 
ings and  tbe  proof,  the  respondent  was  a 
volunteer,  and  that  be  was  in  reality  a  serv- 
ant of  tlie  Rue  &  Clyde  Logging  Company. 
But  the  Inw  is  well  established  that,  when 


one  person  lends  his  servant  to  another  for 
a  particular  employment,  the  servant,  for 
anything  done  in  that  particular  employment, 
must  be  dealt  with  as  the  servant  of  tbe 
man  to  whom  be  Is  lent,  although  he  remains 
the  general  servant  of  tbe  person  who  lent 
him.  Rourke  v.  White  Moss  Colliery  Co..  2 
C.  P.  D.  203;  Grace  &  Hyde  Co.  v.  Probst 
(111.)  70  N.  E.  12 ;  Consolidated  Fire  Works 
Co.  V.  Koehl,  190  111.  145,  00  N.  E.  87. 

On  the  question  of  assumption  of  risk,  un- 
der tbe  allegations  of  the  complaint  and  the 
proof  In  this  case,  tbe  respondent  had  a 
right  to  rely  upon  the  well-known  duty  of  the 
employer  to  furnish  him  a  safe  place  in  which 
to  work,  and  safe  appliances  to  work  with. 
The  dangers  were  not  so  apparent  that  he 
was  called  upon  to  take  notice  of  them 
and  make  an  investigation. 

The  case  seems  to  be  singularly  free  from 
errors. 

The  cause  was  submitted  to  the  Jury  under 
proper  Instructions,  and  the  judgment  is  af- 
firmed. 

MOUNT,  C.  X,  and  HADLEY,  RUDKIN, 
CROW,  and  ROOT,  JJ.,  concur.  FULLER- 
TON,  J.,  concurs  in  result 


(42  Wash.  192) 

STATE   T.    POOLE. 

(Supreme  Court  of  Washington.    March  7, 
1900.) 

1.  STATtTTES  —  SOBJECTS    AND    TrriX— CBIMI- 

MAL  Prosecutions. 

Sess.  Laws  1903,  p.  230.  c.  123,  entitled  "An 
act  relating  to  husbands  who  connive  at  tlie 
prostitution  of  their  wives,  and  to  persons  who 
live  off  of  or  accept  tbe  earnings  of  prostitutes, 
or  solicit  persons  to  go  to  houses  of  ill  fame  for 
immoral  purposes,  or  who  permit  or  solicit 
females  under  18  to  enter  any  boose  of  ill 
fame,"  Is,  in  so  far  as  the  statute  makes  it  an 
offense  for  a  male  person  to  live  with  a  prosti- 
tute, void  under  Const  art  2,  {  19,  declaring 
that  no  bill  shall  embrace  more  than  one  sub- 
ject which  shall  be  expressed  in  the  title. 

[E!d.  Note. — For  cases  in  point  see  vol.  44, 
Cent  Dig.  SUtutes,  §  123.] 

2.  Cbiminal  Law  —  Prosecutions— Instbuc- 

TIONS. 

t  On  a  prosecution  imder  Sess.  Laws  1903, 
<,p.  230,  c.  123,  making  it  an  offense  for  a  bus- 
Ipand  to  connive  at  the  prostitution  of  bis  wife, 
to  live  off  or  accept  the  earnings  of  a  prostitute, 
o£"  solicit  persons  to  go  to  bouses  of  ill  fame. 
tlt.e  court  charged  that  to  convict  the  jury  must 
fiifed  that  defendant  on  a  certain  date  lived  off 
anoT  accepted  the  earnings  of  the  prostitute  in 
question,  and  that  he  had  done  so  for  a  long 
tim,e  previously,  and  another  instruction  was  to 
tlie>  effect  that  it  was  not  necessary  for  the  state 
to  I^rove  l>oth  of  the  charges  made  in  order  to 
estaiblish  the  offense.  Another  instruction  stat- 
ed ffhat  the  prosecution  was  founded  on  a  stat- 
ute providing  that  any  male  person  who  lives 
wit  h  or  lives  off  of  or  accepts  the  earnings  of  a 
pro  stitute  shall  Be  guilty  of  a  felony  and  then 
sta:  ted  that  living  with  a  prostitute  would  not 
of  ,  itself  render  defendant  guilty,  but  that  he 
muj  t  have  lived  off  of  or  from  her  earnings. 
Hcl\(.  that  though  the  instruction  was  erro- 
neouis,  owing  to  the  fact  that  that  part  of  the 
stat.iute  making  it  an  offense  to  live  with  a  pros- 
tituYo  is  unooaititutionfll.  no  error  was  com- 
mitl  cd  prejudicial  to  dcfeudanL 
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3.  Same— Evidence— Otiieb  Offenses. 

On  a  prosecution  under  Sess.  Laws  1903, 
p.  230,  c.  123.  making  it  an  offense  to  accept 
the  earnings  of  a  prostitute,  etc..  the  admission 
of  testimony  as  to  statements  made  by  defend- 
ant and  the  orostitute  in  question  in  a  conver- 
sat'on  between  them  shown  by  the  evidence  to 
have  been  at  a  time  when  defendant  was  under 
arrest  charged  with  grand  larceny  and  va- 
grancy, was  not  erroneous  on  the  theory  that 
It  amounted  to  the  admission  of  evidence  tend- 
ing to  show  the  commission  of  another  offense. 

4.  Same— Confessions. 

Under  the  express  provisions  of  the  Code 
the  confessions  of  one  accused,  made  ander 
inducement,  with  alt  the  circumstances,  may  be 
given  against  him.  except  when  made  under  the 
influence  of  fear  produced  by  threats. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  |  1146.] 

Appeal  from  Superior  Court;  Spokane 
County;  W.  T.  Warren,  Judge. 

L.  M.  Poole  was  convicted  of  accepting 
tbe  earnings  of  a  prostitute,  and  he  appeals. 
Affirmed. 

Del  Cnry  Smith  and  George  M.  Ferris, 
for  appellant.  Richard  M.  Barnhart,  A.  J. 
Lauglion,  and  Fred  C.  Pugh,  for  tbe  State. 

DUNBAR,  J.  The  following  Is  the  In- 
formation upon  which  appellant  was  con- 
victed: "That  the  said  defendant,  L.  M. 
Poole,  on  the  23d  day  of  January,  1005, 
In  the  county  of  Spokane,  state  of  Wash- 
ington, then  and  there  being  and  then  and 
there  being  a  male  person,  did  then  and 
there  willfully,  unlawfully  and  feloniously 
live  with,  live  oft  of,  and  accept  the  earn- 
ings of,  and  for  a  long  time  previous  to 
said  date  had  then  and  there  been  living 
with,  and  living  off  of  and  accepting  the 
earnings  of,  one  Freda  Roberts,  then  and 
there  being  a  female  and  a  prostitute." 
Appellant  moved  In  the  lower  court  to 
quash  and  set  aside  the  Information,  which 
motion  was  overruled.  He  then  demurred 
to  the  Information,  and  the  demurrer  was 
likewise  overruled.  A  plea  of  not  guilty 
was  then  entered,  trial  was  had,  and  a 
verdict  of  guilty  was  returned  by  the  Jury. 
After  the  rendition  of  the  verdict,  appellant 
moved  to  set  aside  the  verdict  and  grant  i 
a  new  trial,  upon  the  several  grounds  set/ 
forth  In  the  motion.  The  motion  was  over/ 
ruled,  and  appellant  was  sentenced  tp  /'ji 
term  of  five  years  In  the  penitentiary. 

The  errors  assigned,  that  the  court  errr*id 
In  denying  appellant's  motion  to  quash  afid 
set  aside  the  information,  and  in  overrun  ng 
appellant's  demurrer  to  the  InformatU  on, 
may  be  considered  together,  and  are  ba  sed 
upon  the  fact  that  the  enactment  of  chapV'ter 
123,  p  230,  Sess.  Laws  1903,  upon  which  \he 
Information  Is  based.  Is  obnoxious  to  art!*  -le 
2,  §  51,  of  the  state  Constitution,  whtl'^ch 
provides  that  no  bill  shall  embrace  mt  )re 
than  one  subject,  which  shall  be  expresr.ied 
In  the  title.  The  title  is  as  follows:  «  'An 
act  relating  to  husbands  who  connive  at  T  the 
prostitution  of  their  wives,  and  to  pers.^ons 
who  live  off  of  or  accept  the  earnlug&^^  of 


prostitutes,  or  solicit  persons  to  go  to  house? 
of  ill  fame  for  immoral  purposes,  or  who 
permit  or  solicit  females  under  eighteen 
years  of  age  to  enter  any  house  of  111  fame, 
or  other  houses  for  Immoral  purposes,  de- 
claring the  violation  hereof  a  felony  and 
fixing  a  punishment"  It  will  be  noted  that 
in  the  title  of  the  act  there  Is  no  mention 
of  anythUig  relating  to  a  male  person  who 
lives  with  a  prostitute.  This  particular  dis- 
crepancy between  the  act  and  the  title  has 
never  heretofore  been  called  to  the  atten- 
tion of  this  court,  and  we  are  Inclined  to 
think  that  the  title  is  not  sufficiently  broad 
to  cover  that  provision  of  the  act  which 
relates  to  any  male  jimwab  .vlWiJives  with 
a  prostitute,  -tad  that  therefore  one  cannot 
*e  tnatvted  for  that  act  But  that  under 
(he  general  and  undisputed  rule,  does  not 
Sestroy  the  validity  of  the  remainder  of 
the  act  because  it  Is  not  connected  with  the 
act  the  title  of  which  Is  omitted,  in  such 
}i  way  as  to  embarrass  In  any  manner  the 
execution  of  the  subsequent  provisions. 
.  It  is  contended,  however,  by  the  appel- 
lant, who  does  not  maintain  that  the  bai- 
lee of  the  act  is  rendered  unconstitutional 
py  the  omission  in  the  title  which  we  have 
just  mentioned,  that  the  court  instmcted 
■the  jury  that  living  with  a  prostitute  was 

J  me  of  the  material  allegations  of  the  In- 
formation to  be  proven  beyond  a  reasonable 
dioubt,  and  that  this  was  clearly  error,  as 
Ikving  with  a  prostitute  is  not  a  crime  under 
toe  law  on  which  the  information  is  based, 
fo^'  the  reason  that  tbe  same  Is  not  em- 
brrftced  In  the  title  of  the  act.  We  have 
ca^'efully  examined  tbe  instructions  of  the 
cow'rt  and  are  unable  to  conceive  that  there 
wa's  any  prejudicial  error  In  this  respect 
Instruction  No.  3  Is  as  follows:  "In  order 
to.  find  the  defendant  guilty  of  the  crime 
cbfarged,    you   must   find   beyond   a   reason- 

f)le  doubt,  that  the  defendant.  L.  M.  Poole, 
d,  upon  the  23d  day  of  January,  190S.  in 
jokane  county,  state  of  Washington,  wlll- 
I  lully,  unlawfully  and  feloniously  iive  off  of 
and  accept  the  earnings  of,  and  for  a  long 
time  previous  to  said  date  had  there  been 
living  with,  and  living  off  of  and  accepting 
the  earnings  of,  one  Freda  Roberts,  said 
Freda  Roberts  then  and  there  being  a  fe- 
male and  a  prostitute,  and  if  yon  should 
entertain  a  reasonable  doubt  as  to  the  truth 
of  the  allegations  of  said  Information,  then 
It  Is  your  duty  to  give  the  defendant  the 
benefit  of  said  doubt,  and  to  acquit  him." 
In  this  instruction  tbe  court  imposed  upon 
the  state  a  greater  burden  than  the  law 
Imposed,  viz.,  the  burden  of  proving,  not 
only  that  the  defendant  had  lived  off  of 
the  earnings  of  Freda  Roberts,  but  that  he 
had  for  a  long  time  previous  to  said  date 
been  living  with  her;  and  No.  4  is  to  the 
effect  that  it  Is  not  necessary  for  the  state 
to  prove  both  of  these  charges  made,  in 
order  to  establish  the  offense  charges  (evi- 
dently referring   to  the  living  off  of  and 
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accepting  the  earnings),  "but  If  you  should 
find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  either  lived  oft 
of,  or  accepted  the  earnings  of,  Freda  Rob- 
erts, at  the  time  and  place  charged,  and 
that  she  was  then  and  there  a  prostitute, 
then  you  should  find  the  defendant  guilty 
as  charged  In  the  information."  So  far,  we 
think,  there  was  nothing  in  the  instructions 
of  which  the  appellant  could  complain,  al- 
though the  state  might  Justly  have  done 
Bo.  But  the  court  further  on,  in  paragraphs 
9  and  10,  put  this  question  beyond  a  per- 
adventnre  by  stating  to  the  Jury  that  the 
Information  was  founded  upon  section  2  of 
an  act  of  the  Legislature  of  1903,  which 
provides  that  any  male  person  who  lives 
with,  or  lives  oft  of.  In  whole  or  in  part, 
or  accepts  the  earnings  of  a  prostitute  shall 
be  deemed  guilty  of  a  felony.  It  then  pro- 
ceeds: "The  Jury  are  further  Instructefl 
that  living  with  a  prostitute  as  alleged  n 
the  Information  herein  would  not  of  Its. -If 
render  defendant  guilty  as  charged  In  ttie 
Information,  but  that  if  the  Jury  shoil|ld 
find  from  the  evidence  beyond  a  reasonabfe 
doubt  that  the  defendant  lived  with  a  prot*- 
tltute,  but  did  not  live  oft  of  or  from  her 
earnings,  in  whole  or  In  part,  or  did*  not 
accept  her  earnings.  In  such  an  event  the 
jury  could  not  find  the  defendant  guilty, 
but  on  the  other  band  If  you  And  from  the 
evidence  beyond  a  reasonable  doubt  tUat 
the  defendant  lived  with  a  prostitute,  and 
did  live  ott  from  and  upon  her  earnings  in 
whole  or  In  part,  or  did  accept  the  earnings 
of  such  prostitute,  if  yon  should  so  "find' 
beyoud  a  reasonable  doubt,  then  your  ver- 
dict should  be  guilty  as  charged."  So  that 
it  will  be  seen  that  the  Instruction,  while 
erroneous  under  the  theory  that  a  portion 
of  the  act  Is  unconstitutional,  was  error 
committed  against  the  state  and  not  against 
the  appellant.  We  think  the  Instructio^ns 
as  a  whole  fairly  stated  the  law  outside  ,if 
the  matter  which  we  have  Just  mentioneij!. 
and  that  no  reversible  error  was  committed 
either  In  giving  Instructions  or  In  refusing 
to    give. 

It  is  contended  that  the  court  erred  In 
the  admission  of  the  testimony  of  William 
Shannon,  as  to  statements  made  by  appel- 
lant and  Freda  Roberts  when  appellant  was 
under  arrest  charged  with  the  crime  of 
grand  larceny,  and  under  arrest  and  upon 
trial  charged  with  vagrancy,  prior  to  his 
arrest  on  the  crime  charged  in  the  informa- 
tion herein;  and  also  In  the  admission  of 
the  testimony  of  Capt  Coverly  and  Chief 
Waller,  under  the  same  circumstances.  The 
record  shows  that  this  was  testimony  show- 
ing admissions  made  by  the  appellant  and 
converntlons  between  him  and  Freda  Rob- 
erts, which  conversations  and  assertions  on 
the  part  of  Freda  Roberts  admitted  by  the 
appellant  tended  to  show  that  the  appellant 
had  been  living  off  of  the  earnings  of  the 


said  Freda  Roberts;  earnings  which  had 
been  acquired  by  the  prosecution  of  her 
business  as  a  prostitute.  The  contention 
of  the  appellant  is  that  in  a  prosecution 
for  a  particular  offense,  evidence  tending 
to  show  the  defendant  guilty  of  other  of- 
fenses not  connected  with  the  crime  charged 
is  reversible  error,  and  many  authorities 
are  cited  to  sustain  that  contention.  Among 
others,  upon  which  the  appellant  stoutly 
relies.  Is  State  v.  Gottfreedson,  24  Wash. 
398,  61  Pac.  523.  It  Is,  no  doubt,  a  well 
established  general  rule  that  the  prosecu- 
tion cannot  prove  the  commission  of  another 
and  distinct  offense  from  that  charged,  for 
the  purpose  of  rendering  it  more  probable 
in  the  minds  of  the  Jury  that  the  defendant 
committed  the  offense  for  which  he  was  on 
trial,  and  this  is  the  basis  of  the  objection 
to  all  such  testimony,  viz.,  that  it  Is  an 
assault  on  the  defendant's  reputation,  and 
that  the  Jury  is  liable  to  convict  him,  not 
because  there  Is  testimony  that  he  com- 
mitted the  crime  with  which  be  stands 
charged,  but  because  be  had  committed 
other  crimes.  But  that  was  not  the  object 
of  the  testimony  in  this  case.  It  was  not 
intended  to  show  that  appellant  had  been 
convicted  of  the  crime  of  vagrancy  or  grand 
larceny,  with  which  he  had  been  charged, 
and  the  mention  of  those  trials  was  merely 
an  incident,  the  confessions  which  he  made 
having  been  made  in  the  presence  of  the 
officers  at  the  time  of  the  prosecution  of 
these  aforementioned  trials,  viz.,  for  va- 
grancy and  larceny.  They  were  admitted 
as  testimony  In  the  nature  of  confessions, 
not  a  confession  of  the  crimes  of  which  be 
stood  chargeable  at  the  time  the  confessions 
were  made,  but  of  the  crime  of  which  he 
now  stands  charged.  And  we  think,  under 
all  authority,  that  such  testimony  is  ad- 
missible; that  It  tended  to  prove  the  direct 
charge  contained  in  the  Information,  and, 
that  being  true,  it  was  competent  evidence 
for  that  purpose,  no  matter  where  and  un- 
der what  circumstances  the  confessions 
were  made,  the  only  limitation  being  that 
they  must  be  voluntarily  made.  Our  Code 
,  provides  that  the  confession  of  the  defend- 
.aut  made  under  Inducement,  with  all  the 
Circumstances,  may  be  given  against  him,  ex- 
jpept  when  made  under  the  influence  of  fear, 
produced  by  threats.  We  held,  in  State  v. 
(40S8,  12  Wash.  673,  42  Pac.  127,  that  such 
testimony  was  competent  when  there  was 
nothing  to  show  that  the  confession  ad- 
mitted was  made  under  the  Influence  of 
fe«r  produced  by  threats:  and .  in  State  v. 
I^opkins,  13  Wash.  5,  42  Pac.  627,  It  was 
S4ld:  "The  first  ground  of  error  alleged  Is 
tl^at  the  court  erred  In  permitting  a  witness 
td  testify  to  what  the  appellant  had  testified 
to\  In  a  civil  action  brought  against  him 
and  others,  involving  the  property  in  ques- 
tidn.  It  is  contended  that  this  was  a  viola- 
tion of  the  constitutional  rights  of  appellant 
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on  the  ground  tbat  the  testimony  given  by 
him  In  said  action  should  be  considered  as 
given  under  duress,  it  being  necessary  to 
protect  bis  rights  therein.  There  is  no  claim 
that  appellant  was  compelled  by  the  court 
to  testify  to  such  matters  upon  the  former 
trial;  It  was  simply  a  matter  of  choice  with 
him  as  to  whether  he  would  testify  to  the 
facts  in  the  action  brought  against  him,  or 
whether  he  would  not  do  so,  and  the  rule 
seems  to  be  well  settled,  by  the  weight  of 
authority,  that  such  statements  not  given 
under  compulsion  may  be  put  in  evidence 
in  a  criminal  proceeding  against  the  party 
testifying." 

Evidence  of  admissions  of  the  accused  is 
admissible  where  the  Jailer  testifies  tbat  no 
Inducements  were  held  out  to  the  accused, 
and  that  they  were  made  in  the  presence 
of  his  wife,  when  she  was  visiting  him  in 
the  Jail.  State  v.  Carpenter,  32  Wash.  254, 
73  Pac.  357.  It  Is  not  error  to  receive  as 
a  voluntary  confession  evidence  of  statements 
made  by  an  Indian  before  a  committing  mag- 
istrate, upon  being  charged  with  horse  steal- 
ing, in  answer  to  questions  put  by  the  magis- 
trate, although  he  was  not  represented  by 
counsel  and  was  not  informed  of  his  right  to 
refuse  to  answer.  State  v.  Washing,  36 
Wash.  485,  78  Pac.  1019.  In  State  v.  Royce, 
38  Wash.  Ill,  80  Pac.  268,  we  held  that, 
in  a  prosecution  for  burglary,  statements 
made  by  the  accused  to  police  officers  who 
were  investigating  the  matter  of  stolen  prop- 
erty, made  before  any  charges  were  preferred 
against  the  deceased,  were  not  inadmissible 
as  confessions  Induced  by  threats,  when  they 
were  voluntarily  made  without  threats  or  In- 
ducemeuts  on  the  part  of  the  officers.  "Sworn 
testimony  which  the  defendant  as  a  witness 
has  voluntarily  given  In  any  cause  or  pro- 
ceeding, civil  or  criminal, — for  example,  be- 
fore a  commissioner  in  bankruptcy,  a  com- 
mittee of  the  Legislature,  committing  magis- 
trate, a  grand  Jury,  a  coroner,  a  fire  inquest, 
or  any  court  in  an  ordinary  law  suit,  or  in 
the  same  court  on  a  motion  for  continuance 
— is,  when  pertinent  to  the  Issue,  competent 
against  him  as  an  admission  or  confession." 
1  Bishop's  New  Crim.  Proc.  §  1255.  See,  also, 
Starkey  on  Evidence,  p.  51;  People  v.  Sex- 
ton (Cal.)  64  Pac.  107;  People  v.  Chrlsman 
(Cal.)  67  Pac.  136.  In  fact  it  Is  doubtful  if 
any  authority  can  be  found  to  the  contrary. 

The  appellant  assigns  error  of  the  court  $n 
the  admission  of  the  testimony  of  J.  D.  Ilin- 
kle,  police  Justice  of  Spokane,  as  to  stalfe- 
ments  made  by  Freda  Roberts  and  apnel- 
lant.  In  the  trial  of  the  action  against  ap- 
pellant for  vagrancy  in  the  police  court,  prior 
to  appellant's  arrest  upon  the  charge  In  this 
information.  We  are  not  able  to  determine 
from  the  record  that  the  witness  undertook 
to  recite  the  testimony  of  Freda  Roberts  giv- 
en in  the  police  court.  The  question  was: 
"Now,  you  may  state  to  the  Jury  whether^  or 
not  on  or  about  that  date,  you  had  a  con\|er- 
sation  with  the  defendant,  or  beard  any  dpn- 


versatlon,  or  held  any  conversation  with  the 
defendant  here  in  the  presence  of  yourself, 
Capt.  Coverly,  chief  of  police,  in  your  office 
in  the  basement  of  the  city  hall."  This  was 
objected  to  as  incompetent,  irrelevant,  and 
immaterial.  The  nest  question  is:  "Now, 
Judge,  you  may  state  to  the  Jury,  as  near  as 
you  can  recollect  what  was  said  by  tliis  de- 
fendant on  this  occasion  at  your  place  with 
reference  to  his  relation  with  the  woman. 
Freda  Roberts."  And  the  witness  proceeds 
to  state  what  the  defendant  said,  and  in 
the  course  of  the  examination  the  following 
was  interpolated:  "Mr.  Smith:  TTou  were 
asked  to  say  what  be  said.'  'Well,  they  both 
said  the  same  thing,  no  material  disagree- _ 
ment;  both  stated  the  same  thing.  I  am ' 
telling  what  they  both  said.'  "  Then  the  wit- 
ness proceeded  to  state  a  conversation  had, 
seemingly,  between  the  appellant  and  Fre- 
da Roberts,  but  is  does  not  plainly  appear 
whether  he  was  reciting  testimony  that  they 
gave  under  oatb  or  a  conversation  tbat  they 
had  in  the  presence  of  the  officers.  We  con- 
clude from  the  whole  record  that  the  witness 
was  not  stating  what  Freda  Roberts  swore 
tp,  for  the  Judge  a  short  time  before  bad  re- 
fused on  his  own  motion  to  allow  another 
yfitness  to  state  what  Freda  Roberts  had  tes- 
tified to.  In  any  event,  the  testimony  was  not 
objected  to  on  the  ground  that  the  witness 
wias  relating  the  testimony  of  Freda  Roberts, 
but  on  the  general  ground  that  it  was  an 
attempt  to  prove  a  separate  offense,  the  fame 
objpctlon  that  was  made  wiiere  confessedly 
the^confesslons  made  were  in  a  voluntary  con- 
vertotion  between  the  defendant  and  said 
Freda  Roberts,  the  objection  finally  being: 
"If;  your  honor  please,  I  move  to  strike  all 
the'  testimony  of  this  witness.  It  goes  to 
prove  the  commission  of  another  and  separate 
offence  than  that  charged  in  the  information, 
and  that  he  was  sitting  at  that  time  as  a  com- 
mitting magistrate  and  passed  upon  the  admis- 
sibllty  of  the  testimony  given  at  that  time." 
j(-c  not  sufficiently  appearing  that  the  witness 
undertook  to  testify  as  to  what  Freda  Rob- 
erts bad  said  under  oath,  and  there  being 
no  objection  to  the  testimony  on  that  score, 
the  court  does  not  feel  Justified  in  holding 
that  there  was  any  reversible  error  in  the 
admission  of  the  testimony  of  this  witness. 

A  portion  of  appellant's  brief  is  devoted 
to  the  hardships  of  the  law.  This  is  a  sub- 
ject which  the  court  Is  not  at  liberty  to  enter 
Into,  but  which  appropriately  may  be  ad- 
dressed to  the  Legislature,  whose  province 
it  is  to  make  the  laws.  The  court's  duty  is 
a  narrower  one,  of  construction  alone.  We 
have  been  unable  to  find  any  error  in  the  ad- 
mission or  rejection  of  testimony,  or  any  re- 
versible error  in  any  respect 

The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  RUDKIN,  FULLER- 
TON,  HADLEY,  CROW,  and  ROOT,  JJ., 
concur. 
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PEIRSON  ▼.  PIERCE  et  al. 

(Supreme  CJourt  of  Washington.    March  7, 
1906.) 

1.  Appeal  —  Bonds  —  Amoumt  of  Penaltt— 
Action  for  Specific  Pebsonal  Pbopebtt. 

In  an  action  against  a  banic  for  money  do- 
posited  in  the  bank  by  a  third  person  under  con- 
tract with  plaintiff,  the  bank  paid  the  money 
into  court,  and  the  third  person,  claiming  the 
deposit,  was  substituted  as  defendant.  Plain- 
tiff recovered,  and  the  judgment  recited  that 
plaintiff  was  entitled  to  the  fund  in  possession 
of  the  clerk  and  directed  him  to  pay  the  same. 
Held,  that  the  action  was  for  the  recovery  of 
specific  personal  property,  within  2  Ballinger's 
Ann."  Codes  &  St.  §  C506,  providing  that  the 
bond,  on  appeal  from  the  final  judgment  for 
the  recovery  of  money,  shall  be  in  a  penalty 
double  the  amount  of  damages  recovered,  and 
in  other  cases  the  bond  shall  be  in  such  penalty 
as  the  judge  shall  prescribe,  and  the  third  per- 
son, appealing  from  the  judgment,  need  not 
execute  a  bond  in  double  the  amount  of  the 
judgment. 

2.  Vendor  and  Pubchaseb  —  Action  foe 
Monet  Deposited  bt  Pubohaseb  —  Com- 
plaint—Sufficiency. 

The  complaint,  in  an  action  against  a  bank 
for  a  deposit  made  by  a  third  persop  under  a 
contract  with  plaintiCC  for  the  purchase  of  real 
estate,  set  forth  the  contract  binding  the  third 
person  to  make  the  deposit,  and  declaring  that 
the  same  should  belong  to  plaintiff  on  the  fail- 
ure of  the  third  person  to  comply  with  a  speci- 
fied condition,  and  alleged  that  the  bank  ac- 
cepted the  deposit  with  knowledge  of  the  con- 
tract, that  plaintiff  performed  his  part  of  the 
contract,  and  that  the  third  person  failed  to 
perform  the  specified  condition,  and  averred /a 
demand  for  the  deposit  The  bank  paid  the 
money  into  court,  and  the  third  person  was 
substituted  as  defendant.  Held,  that  the  com- 
plaint stated  a  caose  of  action  against  the  third 
person. 

3.  Evidence— Pabol  Evidence— AdmissiqiI'- 

ITY. 

Where,  in  an  action  for  a  deoosit  in  a 
bank  made  by  a  third  person  under  written 
contract  with  plaintiff,  the  contract  showed  the 
purpose  of  the  deposit,  and  the  evidence  showed 
that  the  bank  had  knowledge  of  the  terms  of 
the  contract.^  parol  evidence  contradicting  it 
was  inadmissible. 

[Ed.  Note. — For  cases  In  point  see  vol.  20, 
Cent  Dig.  Evidence,  SS  175e-1765.] 

4.  Vendob  and  Purchaser  —  Recovebt  or 
Deposit  by  Pubchaseb  —  Findings  of- 
Perfokmance  by  Vendob. 

Where,  in  an  action  to  recover  a  deposit 
made  by  a  purchaser  under  a  contract  stipulating 
that,  on  his  failure  to  complete  the  contract,  on 
plaintiff  furnishing  good  title,  the  deposit 
should  belong  to  plaintiff,  the  evidence  showed 
that  the  purchaser  examined  the  title  papers 
and  was  apparently  satisfied  therewith,  that  he 
took  possession  of  the  premises  and  continued 
in  possession  until  ordered  out  by  plaintiff-  be- 
cause of  the  failure  to  make  payments  as  pro- 
vided, and  that  the  failure  to  comply  with  the 
contract  was  on  account  of  the  purchaser's  in- 
ability to  make  such  payments,  a  finding  for 
plaintiff  was  authorized. 

5.  New  Tbial— Grounds— Newly  Disco veb- 
EO  Evidence. 

A  motion  for  a  new  trial.  In  an  action  by 
a  vendor  for  a  deposit  made  by  the  purchasers 
under  contract  stipulating  that,  on  their  fail- 
ure to  complete  the  purchase,  the  deposit 
should  belong  to  the  vendor,  defendant  by  one 
of  the  purchasers,  was  based  on  the  fact  that 
on  the  trial,  it  first  appeared  that  the  vendor 
had  agreed  to  pay  the  co-purchaser  a  commis- 
sion on  the  Bale  beinc  consummated.    There 


was  no  clear  showing  that  the  vendor  sought 
to  gain  any  advantage  over  the  purchaser,  or 
that  the  prwerty  was  not  worth  the  price 
agreed  on.  Held,  insufficient  to  warrant  a  new 
trial. 

On  rehearing.    Former  opinion  reversed, 
and  Judgment  of  lower  court  affirmed. 
For  former  opinion,  see  79  Paa  1003. 

MOUNT,  C.  J.  This  action  was  brought 
against  the  First  National  Bank  of  Seattle, 
to  recover  the  sum  of  $2,500,  which  was 
alleged  to  have  been  deposited  with  said 
bank  to  be  paid  to  the  plaintiff  upon  the 
failure  of  J.  M.  Starbuck  and  John  Pierce  to 
pay  the  purchase  price  of  a  mine  which  they 
had  agreed  to  buy.  The  complaint  set  out 
the  contract  as  follows:  "This  agreement, 
made  and  entered  Into  on  this  19th  day  of 
March,  1902,  by  and  between  Van  R.  Pelrson 
of  Seattle,  Washington,  party  of  the  first 
part,  and  J.  M.  Starbuck  and  John  Pierce, 
parties  of  the  second  part,  to  wit:  That 
party  of  the  first  part  agrees  to  convey,  with 
good  and  sufficient  title  from  the  owners,  all 
their  right,  title  and  interest  In  and  to  the 
lands,  and  all  appurtenances  thereunto  be- 
longing, now  owned  and  operated  by  Messrs. 
F.  Jacobson,  John  Eek  and  Reginald  Talbot, 
held  under  lease  from  the  British  Crown, 
and  commonly  called  and  known  as  two  placer 
claims  of  eighty  acres  each  on  the  beach  of 
Wreck  Bay,  on  the  west  coast  of  Vancouver 
Island,  B.  C,  said  title  to  be  placed  in  escrow 
with  the  First  National  Bank  of  Seattle, 
Washington,  within  thirty  days  from  the 
date  hereof,  for  the  consideration  of  $35,000, 
on  the  following  terms:  $10,000  to  be  paid 
In  cash  within  thirty  days  from  the  date  of 
this  agreement,  and  the  remaining  $25,000 
to  be  paid  from  gold  as  taken  from  the  prop- 
erty, equal  to  forty  per  cent  of  all  the  gold 
taken  out,  which  Is  to  be  applied  until  the 
full  amount  of  the  purchase  price  Is  pafd, 
when  title  papers  are  to  pass  to  the  party  of 
the  second  part  Said  party  of  the  second 
part  hereby  agrees  with  the  party  of  the 
first  part,  upon  the  signing  of  these  papers, 
to  place  In  the  First  National  Bank  of  Seattle, 
Washington,  the  sum  of  $2,500,  which  amount 
shall  be  subject  to  the  order  of  the  party  of 
,  the  first  part  upon  delivering  the  above- 
mentioned  title  papers  as  an  escrow  to  the 
kbove-named  bank ;  the  above-named  and 
ipientloned  $2,500  to  be  deducted  from  the 
first  payment  of  $10,000,  and  It  being  under- 
stood and  agreed  that  If  the  second  party 
fills  to  pay  the  full  payment  of  $10,000 
within  the  specified  time,  to  wit,  within  thirty 
days  from  the  date  hereof,  that  the  amount 
deposited  shall  be  forfeited  to  the  party  of 
the  first  part  But  If  the  party  of  the  first 
part  falls  to  deliver  the  title  papers  to  the 
satisfaction  of  the  party  of  the  second  part 
an^  complete  the  escrow,  the  $2,500  on  de- 
posit with  the  First  National  Bank  shall  be 
delivered  to  the  party  of  the  second  part. 
It  Is  hereby  agreed  that  the  parties  of  the 
second  part  shall  faithfully  and  continuously 
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work  the  property  for  at  least  six  months 
each  year  until  the  fuil  amount  of  the  pur- 
chase price  has  been  paid.  And  it  is  further 
agreed  that,  If  the  party  of  the  second  part 
fails  to  do  the  worit  as  required  by  the  terms 
of  the  government  lease,  then  the  party  of 
the  first  part  shall  hare  full  power  and  privi- 
lege to  carry  on  said  worlc,  and  the  par;y  of 
the  second  part  thereby  forfeit  ail  right, 
title  and  interest  in  said  property,  and  voids 
this  contract ;  time  being  the  essence  of  this 
agreement.  Van  R.  Pelrson.  J.  M.  Star- 
buck.  John  Pierce.  Witness:  D.  F.  Tur- 
ner." 

The  complaint  alleged  that  the  bank,  with 
full  knowledge  of  all  the  terms  of  the  con- 
tract, accepted  the  deposit  of  $2,500,  which 
it  agreed  to  pay  to  the  plaintiff  as  soon  as 
plaintiff  had  performed  bis  part  of  the  con- 
tract, and  upon  the  failure  of  Starbuck  and 
Pierce  to  make  the  first  payment  as  agreed. 
It  then  alleged  performance  on  the  part  of 
the  plaintiff,  and  the  subsequent  failure  and 
refusal  to  perform  on  the  part  of  Stnrbuck 
and  Pierce,  and  alleged  a  demand  for  the 
money,  and  also  that  the  owners  of  the  mine 
had  assigned  ail  their  interest  in  and  to  the 
$2,500  to  the  plaintiff,  and  prayed  for  the 
said  sum  of  money.  The  bank  appeared  In 
the  action  and  filed  an  affidavit,  under  the 
provisions  of  section  4842,  2  Ballinger's  Ann. 
Codes  &  St,  denying  any  claim  to  the  money, 
and  applied  for  an  order  of  the  court  per- 
mitting the  defendant  bank  to  pay  the  money 
into  court  for  the  benefit  of  the  parties 
which  the  court  should  find  were  entitled  to  ft 
An  order  was  thereupon  made,  permitting  the 
bank  to  pay  the  money  to  the  clerk  of  the 
court  and  dismissing  the  bank  from  the  case, 
and  directing  that  a  summons  be  served  upon 
the  said  J.  M.  Starbuck  and  John  Pierce,  as 
substituted  parties  defendant.  The  bank 
then  paid  the  money  into  court.  These  de- 
fendants Starbuck  and  Pierce  thereupon 
voluntarily  appeared  in  the  action,  without 
service  of  summons,  and  demurred  to  the 
complaint.  Their  demurrer  was  overruled. 
They  then  answered  the  complaint,  denying 
all  the  allegations  thereof,  except  the  making 
of  the  contract,  and  alleged  that  the  plaintiff 
failed  to  comply  with  the  terms  of  the  con- 
tract to  be  performed  by  him ;  that  after  the ' 
time  for  conveying  title  had  expired,  as  pro^ 
vided  In  the  contract,  they  demnnded  fromi 
the  bank  the  return  of  the  $2,500,  which 
demand  was  refused.  The  prayer  of  ttye 
answer  was  for  an  order  upon  the  clerk  \o 
pay  the  money  to  the  substituted  defendants. 
On  these  issues  a  trial  was  bad  to  the  coijirt 
without  a  Jury,  findings  of  fact  were  made  )In 
favor  of  the  plaintiff,  and  a  judgment  wps 
entered  directing  the  clerk  to  pay  the  depodiit 
of  $2,500  over  to  the  plaintiff.  After  a  nio- 
tion  for  a  new  trial  was  denied,  the  defend- 
ant Pierce  appealed,  and  upon  his  applicatlLn 
the  court  fixed  the  amount  of  a  supersedes 
bond  at  $500.  The  appellant  gave  a  bond,  in 
the  sum  of  $800,  conditioned  both  as  a  s(ay 


and  an  appeal  bond.  Respondent  moved 
this  court  to  dismiss  the  appeal,  upon  fbe 
ground  that  the  bond  is  insufilclent  to  give 
the  court  jurisdiction.  We  heard  the  mo- 
tion, and  on  March  11,  1903,  filed  an  opinion 
dismissing  the  appeal  upon  the  ground  stated. 
Pierson  v.  Pelrce,  37  Wash.  443.  79  Pac.  1003. 
Subsequently  a  petition  for  rehejirlng  was 
filed  and  granted,  and  we  now  come  to  re- 
consider the  case. 

The  question  upon  the  motion  to  dismiss 
turns  upon  whether  or  not  the  judgment  is 
one  for  money,  within  the  meaning  of  the 
statute,  which  provides  that  "the  bond,  where 
the  appeal  Is  from  a  final  judgment  for  the 
recovery  of  money,  shall  be  in  a  penalty 
double  the  amount  of  damages  and  costs 
recovered  In  such  judgment,  and  in  other 
cases  shall  be  in  such  penalty  not  less  than 
$;J00,  •  •  •  as  a  judge  of  the  superior 
court  shall  prescriba."  2  Ballinger's .  Ann. 
Codes  &  St  f  650C.  The  judgment  Itself  re- 
cites :  "It  is  ordered,  adjudged,  and  decreed 
that  the  said  plaintiff  is  the  owner  and  en- 
titled to  the  possession  of  the  said  sum  of 
$2,500,  now  In  the  possession  of  the  clerk  of 
tl  is  court,  deposited  In  the  above-entitled 
C:'ise  by  the  original  defendant  herein,  the 
I'irst  National  Bank  of  Seattle.  It  Is  further 
ordered  and  decreed  that  the  substituted  de- 
fendants have  no  Interest  whatever  In  said 
sum  of  $2,500.  It  is  further  ordered,  ad- 
judged, and  decreed  that  the  clerk  of  this 
coitjrt  pay  over  and  deliver  to  the  said  plain- 
tiff said  sum  of  $2,500  now  In  his  hands  in 
this  case."  The  form  of  this  Judgment  Is 
the  one  ordinarily  used  for  the  recovery  of 
speaiflc  personal  property;  but  whatever 
may  have  been  the  form,  we  think  the  facts 
in  the  case  show  that  the  action  was  for  the 
recovery  of  specific  personal  property,  and  the 
for^  of  the  Judgment  only  goes  to  show  how 
the 'Court  and  the  parties  themselves  viewed 
th^  character  of  the  action.  The  confusion 
in^  the  case  arises  by  reason  of  the  fact  that 
tlae  specific  property  sought  to  be  recovered 
}n  the  case  is  money.  If  the  property  had 
■been  any  other  character  of  personal  prop- 
erty. It  Is  clear  that  it  would  not  be  held  to 
be  a  judgment  for  money,  but  would  clearly 
be  a  judgment  for  the  delivery  of  the  prop- 
erty Itself,  and  would  fall  within  the  pro- 
vision of  the  statute  denominated  "otter 
cases."  The  Judgment  did  not  command 
the  defendants  to  pay  money  or  damages, 
but  directed  the  clerk  In  whose  possession 
the  money  was  to  turn  the  same  over  to  the 
plaintiff.  A  stay  of  the  Judgment  merely 
left  the  money  with  the  clerk,  without  the 
control  or  use  by  either  of  the  parties  to  the 
action.  If  the  judgment  had  been  one 
against  the  defendants  for  the  recovery  of 
$2,500  without  specifying  any  particular  mon- 
ey, it  would,  no  doubt,  have  been  a  "final 
judgment  for  the  recovery  of  money,"  with- 
in the  meaning  of  the  statute ;  but  where,  as 
here,  the  judgment,  is  an  order  against  a  third 
party  to  deliver  a  specific  deposit  in  hia  pos- 
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session.  It  must  be  treated  as  a  judgment  for 
the  delivery  of  specific  personal  property, 
notwithstanding  the  property  is  In  fact  money. 
For  these  reasons,  we  have  concluded  that 
we  were  mistaiien  in  our  former  view,  where 
we  held  that  the  Judgment  was  a  Judgment 
for  the  recovery  of  money.  The  motion  to 
dismiss  is  therefore  denied. 

ITpon  the  merits  of  the  case,  appellant  con- 
tends that  the  complaint  does  not  state  a 
cause  of  action  against  the  defendants  inter- 
pleaded. But  It  certainly  states  a  cause  of  ac- 
tion against  the  banli  for  the  $2,500.  The  bank 
came  into  court  and  confessed  that  it  bad  that 
amount  of  money  which  did  not  ttelong  to  it, 
and  which  belonged  either  to  the  plaintiff  or 
the  defendants  interpleaded,  both  of  whom 
were  deninnding  the  money.  It  desired  to 
pay  the  money,  and  did  pay  it  Into  court  for 
the  party  lawfully  entitled  to  it  If  the  facts 
stated  in  the  complaint  were  tme,  the  plain- 
tiff was  entitled  to  the  specific  money  which 
was  brought  Into  court,  as  well  against  the 
substituted  defendants  as  against  the  bank. 
The  complaint  contained  a  plain  and  concise 
statement  of  the  facts  upon  which  plaintiff 
relied.  The  facts  were  stated  In  traversable 
form,  which  is  all  that  Is  required.  The 
fact  that  tbe  money  which  plalntlflt  sought 
to  recover  from  the  bank  was  paid  into  court, 
and  was  claimed  by  other  parties,  did  not 
require  an  amendment  of  the  complaint,  if 
the  facts  upon  which  plaintiff  relied  were  the 
same  against  the  substituted  defendants  as 
against  tbe  bank.  It  is  clear  that  the  facts 
were  the  same  In  this  case.  The  plaintiff's 
title  to  the  money  depended  upon  the  fulfill- 
ment of  the  terms  of  his  contract  If  those 
terms  were  compiled  with,  plaintiff  was 
authorized  to  receive  the  money  both  as 
against  tbe  bank  and  against  the  defendants ; 
otherwise,  not  This  was  the  only  question 
to  be  tried  under  the  pleadings,  and  it  was 
a  very  simple  one.  The  complaint  was  suf- 
ficient and  the  demurrer  was  properly  over- 
ruled. 

Appellant  alleges  error  of  tbe  trial  court 
io  refusing  oral  evidence  of  what  was  said 
at  the  time  the  contract  and  money  were  de- 
posited at  the  hank.  The  contract  itself 
shows  the  purpose  of  it  and  was  the  best 
evidence  of  the  object  for  which  it  was  made. 
When  the  bank  received  tbe  contract  and 
tbe  money  accompanying  it,  and  knew  the 
contents  of  the  contract,  which  were  perfect- 
ly clear.  It  was  clearly  advised  by  the  writ- 
ing as  to  Its  luties  in  the  premises,  and  oral 
evidence  was  therefore  Inadmissible  to  con- 
tradict or  vary  the  terms  of  the  written 
agreement  Tbe  testimony  is  clear  that  the 
bank  understood  from  the  written  contract 
the  intention  of  the  parties  to  the  transaction. 
For  this  reason  the  offered  evidence  was 
properly  rejected. 

Appellant  also  contends  that  tbe  court 
erred  in  making  its  findings  of  facts.  While 
there  is  some  dispute  as  to  whether  the  de- 
fendants were  satisfied  with  tbe  papers  show- 


ing the  title  to  the  mines,  yet  the  evidence 
shows  that  appellant  examined  the  papers 
and  made  inquiries  as  to  the  validity  of  the 
leases,  and  was  apparently  satisfied  there- 
with, and  took  possession  of  the  mines  and 
continued  in  possession,  until  ordered  out 
by  respondent  because  of  failure  to  make  pay- 
ment as  provided  In  the  agreement  There 
was  also  some  evidence  to  the  effect  that 
the  reason  why  the  defendants  did  not  com- 
ply with  the  contract  was  on  account  of  an 
inability  to  make  the  first  payment  of  $10,000 
when  it  became  due,  and  not  because  of  any 
defect  in  the  conveyance  of  title.  The  whole 
evidence  convinces  us  that  the  findings  made 
by  tbe  court  were  in  accord  with  the  facts. 

Appellant  alleges  that  the  court  erred  In  re- 
fusing a  new  trial.  The  motion  for  a  new 
trial  was  based  upon  the  fact  that  during  the 
trial  It  first  appeared  that  the  plaintiff  had 
agreed  with  the  defendant  Starbuck  that 
he  should  be  allowed  a  commission  on  the 
sale,  if  It  should  be  consummated ;  but  there 
is  no  clear  showing  that  respondent  sought 
to  gain  any  advantage  over  tbe  appellant  In 
the  transaction,  or  that  the  result  of  the  case 
would  probably  be  different  on  a  new  trial, 
or  that  the  mining  claims  were  not  worth 
the  full  purchase  price  agreed  upon.  Tbe 
mere  fact  that  one  of  the  defendants  was  to 
receive  a  commission  on  the  sale  was  proba- 
bly some  evidence  of  bad  faith  between  the 
defendants,  but  was  Insufficient  to  warrant 
a  new  trial. 

We  find  no  error  In  the  record. 

Tbe  Judgment  is  therefore  affirmed. 

CROW,  HADLET,  FULLERTON,  and 
ROOT,  JJ.,  concur. 


(42  Wasb.  m.) 
DEXTER  HORTON  &  CO.  v.  McCAFFER- 
TT  et  al. 

(Supreme  Court  of  Washington.    March  9, 
I90U.) 

COBPORATIONS  —  PLEDOK    OF    StOCK  —  IiIEN — 

Extent. 

A  debtor,  to  secure  his  indebtedness,  pledg- 
ed all  shares  of  stock  in  a  corporation  then  is- 
sued to  him  and  to  be  thereafter  issued,  as  rep- 
resenting any  interest  in  the  corporation,  to 
his  creditor.  The  corporation  was  reorganized, 
and  a  new  corporation  took  over  its  property, 
and  the  stockholders  exchanged  their  interests 
in  the  old  corporation  for  shares  of  stock  In  the 
new  one.  The  creditor  consented  to  the  re- 
organization scheme,  on  the  condition  that  it 
should  retain  its  lien  on  the  debtor's  interest 
and  that  tbe  stock  to  l>e  issued  to  him  by  the 
new  corporation  should  be  subject  to  a  pledge 
to  secure  the  debt.  Before  the  new  stock  was 
issued  to  tbe  debtor,  and  the  pledge  thereof 
made  in  place  of  the  old  stock,  the  debtor  as- 
siened  certain  shares  thereof  to  a  third  person. 
TIkj  creditor  knew  of  the  assignment,  but  did 
not  consent  to  tbe  release  of  the  shares  assigned, 
from  tbe  lien  of  tbe  pledge.  Held,  that  the 
creditor  was  entitled  to  claim  the  new  stock 
under  the  pledge. 

Appeal  from  Superior  Court,  King  County; 
Bojd  J.  Tallman,  Judge. 
Action  by  Dexter  Horton  &  Co.,  bankers, 
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against  J.  J.  McCafferty  and  others.  From 
a  judgment  gn'antlng  Insufficient  relief,  plain- 
tiff appeals.    Reversed, 

Peters  &  Powell,  for  appellant  McCaf- 
ferty &  Bell,  for  respondents. 

HADLEY,  J.  This  action  was  brought 
to  foreclose  a  pledge  of  12,000  shares  of 
the  capital  stock  of  the  Spruce  Creek  Power 
Company,  Limited,  a  corporation  of  British 
Columbia.  The  plaintiff  alleges  that  the 
said  number  of  shares  were  pledged  to  it 
by  the  defendant  Brook,  to  secure  the 
payment  of  his  note  to  the  plaintiff  for 
$4,793.11.  No  appearance  was  made  by  the 
defendant  Brook,  but  the  defendant  Mc- 
Cafferty appeared  and  answered  that  prior 
to  the  execution  of  the  said  note  and  pledge 
by  Brook,  he,  McCafferty,  was  the  owner  in 
his  own  right  of  1,763  shares  of  the  stock 
referred  to  in  the  collateral  written  agree- 
ment by  which  the  stock  was  pledged;  that 
prior  to  the  execution  and  delivery  of  the 
note  and  collateral  agreement,  he  notified 
the  plaintiff  that  said  1,763  shares  were  his 
property,  and  that  Brook  had  no  right  or 
authority  to  pledge  them.  The  complaint 
asks  for  foreclosure  upon  the  whole  of  the 
12,000  shares,  and  the  answer  asks  Judgment 
that  the  defendant  McCafferty  is  the  owner 
of  1,763  of  said  shares,  free  and  clear  of 
any  lien  in  favor  of  plaintiff.  The  cause 
was  tried  by  the  court  without  a  Jury,  and 
a  decree  was  entered  awarding  Judgment 
to  the  plaintiff,  and  against  Brook  for  the 
full  amount  of  the  note,  and  decreeing  fore- 
closure against  10,237  shares  of  the  stock. 
The  decree  also  declared  tUa.t  the  remainder 
of  the  pledged  stock  is  the  property  of  de- 
fendant McCafferty,  free  and  clear  of  any 
lien  in  favor  of  plaintiff.  It  is  also  provided 
in  the  decree  that  the  plaintiff  shall  deliver 
said  1,703  shares  to  McCafferty  within  five 
days  of  its  entry,  and  that,  in  the  event  or 
failure  to  do  so,  McCafferty  shall  have  Judg- 
ment against  plaintiff  for  $1,763.  Plaintiff 
has  appealed. 

The  evidence  Is  substantially  to  the  fol- 
lowing effect:  Prior  to  the  execution  of  the 
note  and  pledge  in  suit,  said  Brook  became 
indebted  to  appellant.  He  was  then  inter- 
ested in  the  Consolidated  Spruce  Creek 
Placers,  Limited,  a  Washington  corporation, 
which  for  convenience  may  be  designated  as 
the  "old  company."  As  the  holder  of  tlje 
property  upon  'which  the  involved  stock  'is 
based,  said  company  was  the  predecessor  in 
interest  of  the  Spruce  Creek  Power  Cjbm- 
pany.  Limited,  above  mentioned,  which  'lat- 
ter corporation  may  be  designated  as  ';the 
"new  company."  To  secure  his  indebted- 
ness to  appellant.  Brook  had  pledged  to  it 
ail  of  bis  shares  of  stock  in  the  old  company 
then  issued  and  stock  to  be  thereafter  i8s\ied, 
as  representing  any  Interest  of  himself  in 'the 
property  of  the  old  company  for  wUIch 
stock  had  not  already  issued  to  him.    After- 


wards a  suit  was  brought  upon  said  indebt- 
edness and  to  foreclose  the  lien  upon  all 
of  Brook's  stock  and  interest  in  the  old 
company.  In  that  case  a  writ  of  garnishment 
was  Issued  and  directed  to  the  old  company, 
fo;:  the  purpose  of  subjecting  to  the  payment 
of  the  debt  any  unissued  stock  in  the  old 
company  to  which  Brook  was  entitled,  and  any 
Indebtedness  owing  him  from  the  old  com- 
pany. The  respondent  represented  Brook 
as  bis  counsel  In  that  action,  and  the  debt 
sued  upon  there  was  the  same  indebtedness 
evidenced  by  a  different  note  as  that  sued 
upon  here.  During  the  pendency  of  that 
action,  a  reoi^anization  of  the  old  company 
was  effected  with  the  consent  of  all  of  its 
stockholders,  whereby  the  new  company  was 
organized  and  took  over  all  the  property  of 
the  old  company.  The  stockholders  exchan- 
ged their  Interests  in  the  old  company  for 
shares  of  stock  in  the  new  one.  Under  the 
plan  of  reorganization,  the  amount  of  stock 
in  the  new  company,  representing  Brook's 
entire  interest  in  the  property  of  tbe  old 
one,  was  16,287  shares.  His  entire  interest 
in  the  old  company  was  subject  to  tbe  pledge 
to  appellant,  foreclosure  of  which  was  then 
pending.  He  recognized  the  lien  of  appellant 
upon  his  entire  interest,  and  the  right  of 
appellant  to  have  the  lien  carried  over  to 
the  new  stock.  The  consent  of  appellant 
to  such  an  arrangement  was  necessary.  Other- 
wise it  could  have  proceeded  to  foreclose 
against  bis  entire  interest  in  tbe  old  com- 
pany. In  tbe  form  it  had  been  pledged. 
Recognizing  that  appellant  was  entitled  to 
have  all  the  new  stock  issued  to  It  as  col- 
lateral for  his  debt,  by  reason  of  the  pledge 
it  held,  he  requested  tbe  consent  of  appel- 
lant that  portions  of  the  stock  might  be  is- 
sued to  other  persons  on  account  of  other 
debts  be.  was  owing.  Tbe  appellant  at 
first  declined  to  enter  into  tbe  reorganization 
so'ieme  except  on  the  condition  that  it  should 
t/tain  Its  lien  upon  tbe  whole  of  Brook's 
interest,  and  that  all  tbe  stock  to  be  issued 
to  him  in  tbe  new  company  should  be  subject 
to  a  pledge  to  secure  his  indebtedness,  for 
the  security  of  which  appellant  already 
held  a  pledge  of  bis  entire  interest  Appel- 
lant, however,  did  finally  consent  that  a 
portion  of  the  new  shares  might  be  issued  to 
other  persons,  released  from  Its  lien.  The 
evidence,  we  think,  clearly  shows  that  ap- 
pellant consented  to  the  release  of  all  in 
excess  of  12,000  shares  and  no  more.  Ac- 
cordingly, upon  Brook's  direction,  12,000 
shares  were  issued  to  tbe  appellant,  and  he 
executed  a  new  note  for  the  same  indebted- 
ness and  a  written  pledge  of  that  number  of 
shares. 

Respondent  claims  that  before  the  new 
stock  was  issued  to  appellant  and  the  pledge 
thereof  made.  Brook  had  assigned  to  him 
1,7C3  of  the  12,000  shares,  and  that  Brook 
could  not  for  that  reason  pledge  those  shares 
to  appellant    He  also  claims  that  appellant 
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bad  knowledge  of  this  assignment  Appel- 
lant disputes  that  there  was  an  actual  as- 
signment, but  asserts  that  what  respondent 
claims  amounted  to  such  was  a  mere  memo- 
randum made  during  the  course  of  the  nego- 
tiations concerning  reorganization,  and  re- 
lated only  to  what,  Brool:  desired  appellant 
to  do  in  the  way  of  releasing  a  portion  of 
the  stock.  Be  that  as  it  may,  however,  and 
conceding  that  It  constituted  an  assign- 
ment, and  that  appellant  had  knowledge  of 
it,  still  we  think  the  evidence  establishes 
that  appellant  at  no  time  consented  that 
those  shares  should  be  released  from  its 
lien.  Whatever  the  transaction  between 
Brook  and  respondent  may  have  been.  It 
could  have  amounted  to  no  more  than  an 
assignment  of  the  stock  subject  to  appel- 
lant's lien.  Respondent  must  have  had 
knowledge  of  the  existence  of  that  lien, 
both  because  of  negotiations  to  secure  its 
release,  in  some  of  which  he  participated, 
and  also  because  of  his  representation  of 
Brook  as  bis  counsel  in  the  suit  theretofore 
brought  by  appellant  to  foreclose  against 
all  of  Brook's  interest  in  the  old  company. 

We  have  not  undertaken  to  reconcile  ap- 
parently conflicting  testimony,  for  the  reason 
that  we  think  as  to  material  facts  there  is 
not  necessarily  any  conflict.  Respondent  in 
good  faith  claims  an  assignment  and  that 
appellant  knew  thereof;  but  the  essen- 
tial fact  in  the  case  is,  did  appellant 
release  Its  lien?  A  careful  reading  of  the 
statement  of  facts  convinces  us  that  it 
did  not  The  lien  was,  therefore,  continuous. 
The  mere  fact  that  the  form  of  the  pledge 
was  changed  did  not  release  the  Impress 
of  the  lien  upon  any  portion  of  the  thing 
pledged,  which  was  Brook's  interest  In  the 
property  to  the  extent  that  12,000  shares 
bore  to  the  whole..  There  was  never  a  time 
when  the  shares  were  relieved  of  the  lieu 
so  that  Brook  could  assign  them  without 
carrying  the  lien  with  them.  Even  were  it 
true,  as  the  court  found,  that  appellant  ac- 
cepted the  pledge  In  Its  last  form  of  1,763 
of  the  shares  with  full  knowledge  that  they 
had  been  theretofore  transferred  to  respond- 
ent still  it  does  not  follow  that  such  fact 
defeats  the  lien.  Appellant  might  have 
had  full  knowledge  of  the  assignment,  but 
knowing  that  It  held  an  unreleased  prior 
pledge  of  Brook,  It  knew  that  such  assign- 
ment could  effect  only  a  transfer  of  the  right 
of  Brook  subject  to  the  lien  of  the  pledge. 
We  therefore  think  the  decree  Is  erroneous 
In  so  far  as  it  relates  to  the  1,763  shares, 
and  that  appellant  is  entitled  to  foreclosure 
against  the  whole  of  the  12,000  shares 
pledged. 

The  cause  is  therefore  remanded,  with 
Instructions  to  modify  the  decree  In  said 
particular. 

MOUNT,  O.  J.,  and  FUIiLEBTON,  ROOT, 
CROW,  and  DUNBAR,  JJ.,  concur. 


(42  Wash.  226) 
WEANDER  V.  CIiAUSSEN  BREWING 

ASS'N. 

(Supreme  Oonrt  of  Washington.    March  9, 
1906.) 

Landlobd  and  Tenant— Lease  ob  Assion- 

mjl-nt. 

The  owner  of  land  leased  it  to  M.,  who  in 
turn  leased  it  to  defendant,  and  the  latter  exe- 
cuted to  plaintiff  an  instrument  in  the  form  of 
a  lease,  but  covering  the  entire  term  which  it 
bad  acquired  by  its  lease  from  M..  and  in  the 
exact  words  thereof,  so  far  as  concerned  its 
terms  and  covenants.  Held  that,  though  it  re- 
served the  right  of  re-entry  at  the  close  of  the 
term  and  in  case  of  default  in  payment  of  rent 
or  breach  of  any  covenant,  it  was  not  a  lease, 
creating  the  relation  of  landlord  and  tenant  be- 
tween the  parties  thereto,  but  merely  an  assign- 
ment of  a  lease,  so  that  defendant  was  not 
liable  for  eviction  of  plaintiff  because  of  M.'8 
default. 

[Ed.  Note. — For  cases  in  point,  see  vol.  32, 
Cent  Dig.  Landlord  and  Tenant  £S  234,  235.] 

Appeal  from  Superior  Court  King  County ; 
Boyd  J.  Tallman,  Judge. 

Action  by  A.  G.  Weander  against  the  Claus- 
sen  Brewing  Association.  Judgment  for  de- 
fendant.   Plaintiff   appeals.    Affirmed. 

John  B.  Hart  for  appellant  Brown,  Lee- 
hey  &  Kane,  for  respondent 

HADLET,  J.  This  Is  an  action  to  recover 
damages  on  account  of  an  alleged  eviction 
from  leased  premises.  The  premises  consist 
of  a  part  of  the  Mitchell  hotel  building  In  the  ■ 
city  of  Everett  The  owner  leased  to  one 
Morrill,  who  in  turn  leased  to  the  Ciausseu 
Brewing  Association,  and  the  plaintiff  claims 
that  the  latter  leased  to  him.  By  reason  of 
some  default  on  the  part  of  the  original 
lessee,  the  owner  terminated  his  lease  and 
ousted  him,  and  bis  subtenants  were  like- 
wise ousted.  The  plaintiff  then  brought  this 
suit  against  the  Claussen  Brewing  Associa- 
tion, claiming  damages  against  It  because  of 
the  eviction.  Defendant  answered,  admit- 
ting Its  lease  from  Morrill,  the  original  lessee, 
but  alleged  that  It  assigned  to  the  plaintiff 
all  of  its  rights  in  said  lease.  The  cause 
proceeded  to  trial  before  a  Jury,  and  at  the 
close  of  the  testimony  In  behalf  of  plaintiff, 
the  defendant  challenged  Its  sufficiency,  and 
moved  that  the  case  be  withdrawn  from  .the 
Jury.  The  challenge  and  motion  were  grant- 
ed, the  jury  was  discharged,  and  Judgment 
was  entered  dismissing  the  action.  The 
plaintiff  has  appealed. 

The  real  question  in  the  case  is  did  the 
relation  of  landlord  and  tenant  exist  between 
the  parties?  In  order  to  pass  upon  this 
question  It  is  necessary  to  determine  what 
was  the  legal  effect  of  the  written  Instrument 
which  they  Jointly  executed.  Appellant  con- 
tends that  It  was  a  lease,  and  that  It  con- 
stituted him  a  tenant  of  respondent  while  the 
latter  urges  that  it  was  in  law  an  assignment 
and  not  a  lease,  for  the  reason  that  it  trans- 
ferred all  rights  which  respondent  acquired 
from   its   lessor,   including  the   entire   term 
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under  Its  lease,  with  no  reversionary  in- 
terest reserved.  The  instrument  is  in  tbe 
form  of  a  lease,  and  contains  apt  words 
designating  it  as  sucb ;  but  it  covers  tbe  en- 
tire term  which  respondent  bad  acquired  by 
its  own  lease.  No  portion  of  tbe  term  what- 
ever is  reserved  for  reversion  to  respondent 
It  is  conceded  that  tbe  terms  and  covenants 
of  the  instrument  are  in  tbe  exact  words  of 
the  lease  held  by  respondent,  and  no  other  or 
new  covenants  are  included  therein.  We 
think,  under  the  authorities,  that  the  legal 
effect  of  such  an  instrument  is  that  of  an 
assignment  in  full  of  the  lease  by  its  bolder; 
that  it  Is  not  a  new  lease,  which  creates  a 
new  lessor  and  subtenant,  with  tbe  relation 
of  landlord  and  tenant  between  tbe  two,  but 
tbe  new  nominal  lessee  becomes  an  assignee 
of  the  whole  leasehold  estate  affected.  "A 
lessee's  parting  with  bis  Interest  in  tbe  whole 
of  tbe  leasehold  estate  for  tbe  balance  of  bis 
term,  or  with  bis  interest  in  a  part  of  the 
demised  premises  for  the  entire  term,  con- 
stitutes an  assignment,  or  assignment  pro 
tanto,  of  tbe  lease,  and  the  person  to  whom 
such  an  Interest  Is  conveyed  becomes  an  as- 
signee of  the  term  with  all  the  rights  and 
llabiHties  Incident  to  such  a  position.  It  Is 
immaterial  by  what  kind  of  an  instrument  or 
conveyance  the  term  is  go  disposed  of.  Thus, 
the  grantee  or  nominal  lessee  becomes  an  as- 
signee If  the  lessee  executes  a  quitclaim  deed 
of  bis  rights  In  the  leasehold  estate,  or  ex- 
ecutes an  instrument  purporting  to  be  a  lease 
or  demise  of  tbe  premises  for  tbe  balance  of 
his  unexpired  term  or  a  period  exceeding  his 
term,  or  conveys  the  premises  in  fee  simple. 
To  constitute  an  assignment  tbe  lessee  must, 
however,  part  with  bis  entire  interest  in  the 
whole  or  a  part  of  the  premises."  18  Am. 
&  Eng.  Enc.  of  Law  (2d  Ed.)  636,  657. 
Again,  tbe  same  principle  is  stated  as  fol- 
lows: "A  term  signifies  not  only  tbe  limi- 
tation of  time,  or  period  granted  to  tbe  lessee 
for  tbe  occupation  of  tbe  premises,  but  it  in- 
cludes also  the  estate  and  interest  in  the  land 
that  pass  during  such  period.  The  words 
'lease'  and  'demise'  are  often  used  to  signify 
the  estate  or  Interest  which  is  conveyed,  but 
they  properly  apply  to  tbe  Instrumeht  or 
means  of  conveyance.  And  it  is  essential 
to  a  lease  that  some  reversionary  interest 
be  left  In  the  lessor ;  for  if  by  an  instrument 
purporting  to  be  a  demise,  he  parts  with  his 
whole  interest  in  tbe  premises,  or  makes  a 
lease  for  a  period  exceeding  bis  own  term, 
it  will,  in  either  case,  amount  to  an  assign- 
ment of  tbe  term."  1  Taylor's  Landlord  & 
Tenant  (9tb  Ed.)  §  1ft  The  principle  is  ful- 
ly sustained  by  tbe  following  decided  cases: 
Sexton  v.  Chicago  Storage  Co.  (111.)  21  N.  E. 


920,  16  Am.  St  Rep.  274 ;  Craig  v.  Summers 
(Minn.)  49  N.  W.  742,  15  L.  R.  A.  230; 
Smiley  v.  Van  Winkle,  6  Cal.  605;  Lee  v. 
Payne,  4  Mich.  100;  Woodbnll  v.  Rosenthal, 
61  N.  T.  382;  Bedford  v.  Terhnne,  30  N.  T. 
453,  86  Am.  Dec.  394;  St  J.,  etc.,  R.  Co.  v. 
St  L.,   etc.,  Ry.   Co.   (Mo.    Sup.)   36    S.   W. 

602,  33  L.  R.  A.  607;  Cook  v.  Jones  (Ky.)  28 
S.  W.  960;  Mulligan  v.  Hoilingsworth  (C.  C.) 
99  Fed.  216;  McLennan  v.  Grant  8  Wash. 

603,  36  Pac  682. 

Appellant  argues  that  the  Instrument  Is 
a  lease  as  between  himself  and  respondent 
although  It  may  be  an  assignment  as  to 
others.  We  do  not  think  so,  in  view  of  tlie 
doctrine  maintained  by  tbe  weight  of  the 
decided  cases.  Respondent  parted  with  its 
entire  interest  It  is  true  It  reserved  tbe 
right  of  re-entry  at  the  close  of  the  term; 
but  that  provision  is  without  force  for  the 
reason  that,  at  the  end  of  the  term, '  there 
would  be  nothing  left  of  which  It  could  take 
possession.  It  also  reserved  tbe  right  of  re- 
entry In  case  of  default  in  -payment  of  rent 
or  breach  of  any  of  the  covenants.  The 
rental  terms  and  covenants  bein^,  however, 
precisely  the  same  as'  its  own  In  the  lease 
with  its  lessor,  tbe  authorities  maintain  that 
the  legal  effect  of  tbe  instrument  is  not 
'changed  from  that  of  an  assignment  to  that 
of  a  lease,  even  tbougb  the  right  of  re-entry 
for  condition  broken  be  reserved.  While 
there  is  some  conflict  upon  this  point,  yet 
we  think  the  weight  of  authority  decidedly 
supports  tbe  rule  as  stated.  In  Craig  r. 
Summers,  supra,  it  was  said:  "So  tbe  right 
of  re-entry  is  not  an  estate  or  interest  in 
land.  Nor  does  it  imply  a  reservation  of  a 
reversion.  It  is  a  mere  cboi»e  in  action. 
When  enforced  the  grantor  is  in  through  tbe 
breach  of  the  condition  and  not  by  the  re- 
verter." The  instrument  being  an  asi^Ign- 
ment  of  a  full  leasehold  term  by  respondent 
to  appellant,  an  action  does  not  He  in  favor 
of  tbe  assignee  and  against  tbe  assignor  for 
an  act  of  the  original  lessor.  Blair  v.  Ran- 
kin, 11  Mo.  440;  Waldo  v.  Hall.  14  Mass. 
486;  McClennhan  v.  Gwynn,  3  Munf.  (Va.) 
5.'iC;  Knickerbacker  r.  Killmore,  9  .Tobns. 
(N.  T.)  106.  "There  is  no  instance  produced, 
nor  can  we  find  any,  of  an  action  by  an  as- 
signee against  an  assignor  upon  a  covenant 
in  law  for  an  eviction  in  consequence  of  an 
act  done  by  the  original  lessor."  Waldo  t. 
Hall,  supra. 

We  think  the  court  did  not  err  in  its  ap- 
plication of  tbe  law,  and  the  judgment  ia 
afflrmed. 

MOUNT,  C.  X.  and  FULLERTON.  RUD. 
KIN,  CROW,  ROOT,  and  DUNBAR,  JJ, 
concur. 
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(73  Kan.  334) 

STATE  T.  WILSON. 
(Supreme   Court  of   Kansas.    April   7,    1906.) 

1.  Monopolies  —  Dealing  in  Live  Stock  — 
Repeal  or  Statute. 

Chapter  158,  p.  294.  of  the  Laws  of  1891 
(Gen.  St.  1901.  §§  2439-2441),  prohibiting  com- 
binations to  prevent  competition  among  persons 
engaged  in  buying  and  selling  live  stock,  is 
superseded  by  the  general  anti-trust  law  of  1897 
(I>aw»  1807,  p.  481,  c.  265;  Gen.  St.  1901,  «§ 
7864-7874).  and  is  no  longer  in  force. 

2.  Same— Tbdst— What  Constitutes. 

An  association  of  persons  and  corporations 
engaged  in  the  business  of  baying  and  selling 
live  stock  and  practically  controlling  that  busi- 
ness at  the  place  of  operation,  which  has  a  by- 
law forbidding  its  members  to  buy  or  sell  live 
stock  for  others  without  charging  a  commission 
therefor  of  at  least  50  cent8_  a  head,  is  a  com- 
bination to  carry  out  restrictions  in  the  full  and 
free  pursuit  of  a  lawful  busincsa,  and  in  virtue 
of  thflt  fact  is  a  trust  within  the  terms  of  chap- 
ter 2(S5,  p.  481,  of  the  Laws  of  1897. 

[Ed.  Note. — For  cases  in  point,  see  vol.  85, 
Cent.  Dig.  Monopolies,  §  13.] 

3.  Same— GoNTKACT  to  Pay  Coumissiors. 

The  charging  of  a  commissian,  for  services 
in  the  purchase  of  live  stock  for  another,  by  a 
member  of  such  a  trust  in  pursuance  of  _  the 
by-law  referred  to,  is  an  act  made  a  misde- 
meanor by  that  statute,  and  a  contract  to  pay 
a  commission  exacted  under  such  circumstances 
is  void  because  made  In  violation  of  law. 

4.  Contracts  —  Validity  —  Unlawful  (3on- 
sioebatior. 

A  note  and  mortgage  given  for  a  consid- 
eration, a  part  of  which  is  unlawful  because 
based  upon  a  transaction  made  criminal  by  the 
statute,  are  wholly  void.  The  language  of  the 
second  paragraph  of  the  syllabus  in  Rathbone 
T.  Boyd.  2  Pac.  664,  30  Kan.  485,  and  of  the 
corresponding  portion  of  the  opinion,  is  disap- 
proved. 

fEd.  Note. — For  cases  In  point,  see  vol.  11, 
Cent.  Dig.  Contracts,  tS  468,  701-706.] 

5.  Same. 

Where  two  notes  secured  by  a  mortgage  are 
given  for  a  consideration  in  part  unlawful, 
although  the  unlawful  portion  of  the  considera- 
tion is  less  than  either  of  the  notes,  both  notes 
and  mortgage  are  wholly  void. 

(Ed.  Note. — For  cases  In  point,  see  voL  11, 
Cent.  Dig.  Contracts,  i{  468.  701-706.] 
&  Chattel  .Mortoaoes— Sale  by  Mobtoaoob 

— Criminal  Liability— Defenses. 

In  a  prosecution  under  an  information  char- 
ging the  obtaining  of  money  by  false  pretenses 
through  selling  as  clear  cattle  that  were  in  fact 
mortgaged,  it  is  competent  for  the  defendant  to 
show  in  defense  that  the  mortgage  relied  upon 
by  the  state,  although  fair  on  its  face,  was  void 
b^  reason  of  being  based  in  part  upon  a  con- 
sideration made  illegal  by  the  anti-trust  statute. 

(Syllabus  by  the  (>>urt.) 

On  rebearlng.    Reversed. 

For  former  opinion,  see  80  Pac.  639. 

MASON,  J.  Charles  L.  Wilson,  was  pros- 
ecuted and  convicted  upon  a  charge  of  ob- 
taining money  by  false  pretenses  by  selling 
cattle  which  he  represented  to  be  clear  of  In- 
cumbrance, when  In  fact  they  were  covered 
by  a  mortgage.  At  the  trial,  for  the  purpose 
of  establishing  that  the  mortgage  In  question 
was  void  and  therefore,  In  law,  no  mortgage  at 
all,  be  offered  to  prove  that  the  mortgagee 
was  a  member  of  the  Kansas  City  Live  Stodc 
84  P.— 17 


Exchange;  that  this  exchange  was  an  unlaw- 
ful combination  under  the  provisions  of  vari- 
ous statutes  of  Kansas  known  as  the  anti- 
trust laws;  and  that  the  mortgage  was  given 
in  pursuance  of  the  unlawful  purposes  of 
such  combination,  and  was,  therefore,  by  the 
ver7  terms  of  these  acts,  illegal  and  unen- 
forceable. The  trial  court  rejected  all  evi- 
dence bearing  upon  this  matter,  and  at  the 
original  bearing  of  the  defendant's  appeal  the 
most  serious  question  presented  was  wheth- 
er this  ruling  was  erroneous.  Three  statutes 
were  invoked  by  the  defendant  in  this  con- 
nection, namely,  chapter  237,  p.  389,  of  the 
Laws  of  1889  (Gen.  St  1901,  M  2430-2438), 
which  forbids  divers  enumerated  agreements 
In  restraint  of  trade;  chapter  158,  p.  294,  of 
the  Laws  of  1891  (Gen.  St  1901,  H  2439-2441). 
which  relates  specifically  to  combinations  of 
persons  engaged  in  buying  or  selling  live 
stock,  and  chapter  265,  p.  481,  of  the  Liaws  of 
1897  (Gen.  St  1901,  »  7864-7874),  which  de- 
nominates  associations  for  various  purposes 
as  trusts,  makes  them  unlawful,  and  provides 
direct  and  indirect  penalties  for  the  doing  by 
their  mnnbers  of  the  prohibited  acts,  'xoia 
conrt,  npon  first  consideration,  was  of  the 
opinion  that  the  statutes  of  1891  and  1897 
should  be  construed  together.  Under  such 
construction  it  was  held  that  the  validity  of 
the  mortgage  must  be  tested  by  the  provisions 
of  the  act  of  1891,  because  of  their  more  spe- 
cific reference  to  transactions  of  the  character 
of  that  involved,  and  that  as  so  tested,  It 
was  not  void.  This  view  involved  deciding 
in  the  negative  a  qnestion  which.  In  the 
course  of  the  discussion,  had  been  suggested 
by  the  state,  but 'had  not  been  fully  argued 
upon  either  side,  namely,  whether  the  statnte 
of  1897  was  Intended  to  cover  the  whole  sub- 
ject-matter of  the  act  of  1891  and  therefore 
to  supersede  It  entirely.  By  reas(Hi  of  a  very 
serious  doubt  of  the  correctness  of  the  first 
Impression  of  the  court  In  this  respect  a  re- 
hearing was  granted,  and,  upon  further  con- 
sideration In  the  light  of  a  full  presentation 
of  the  matter,  the  unanimous  conclusion  Is 
reached  that  the  later  enactment  was  de- 
signed as  a  complete  substitute  for  the  earlier 
one  The  legislation  of  1891  was  entitled 
"An  act  prohibiting  combinations  to  prevent 
competition  among  persons  engaged  in  buying 
or  selling  live  stock."  It  forbade  any  agree- 
ment among  such  persons  having  the  purpose 
or  effect  to  prevent  competition  in  the  busi- 
ness of  selling  live  stock  for  others  or  to  fix 
a  minimum  commission  for  such  services. 
The  act  of  1897  makes  no  specific  reference  to 
agreements  concerning  commissions  for  the 
purchase  or  sale  of  live  stock,  and  In  the  opin- 
ion announcing  the  decision  of  the  case  in 
this  court  it  was  said  that  the  mere  general 
expressions  of  the  later  act  did  not  evince 
a  purpose  to  replace  the  more  definite  provi- 
sions of  the  earlier  one.  However,  the  first 
subdivision  of  section  1,  p.  481,  of  the  Act 
ot  1897  (Gen.  St  1901,  t  7864)  makes  uulaw- 
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ful  any  combination  "to  create  or  carry  out 
restrictions  in  trade  or  commerce,  or  aids  to 
commerce,  or  to  carry  out  restrictions  in  the 
full  and  free  pursuit  of  any  business  autlior- 
Ized  or  permitted  by  the  laws  of  this  state," 
and  our  final  conclusion  Is  that  whether  or 
not  any  other  provisions  of  this  act  should 
be  construed  as  having  that  purpose,  the  por- 
tion quoted  was  intended  to  reach,  among 
other  evils,  the  very  one  denounced  by  the  stat- 
ute of  1891;  for  an  agreement  between  per- 
sons engaged  In  buying  and  selling  live  stock 
for  others  that  a  minimum  commission  for 
their  services  shall  be  maintained  Is,  of  neces- 
sity, a  restriction  on  commerce  and  on  the  full 
and  free  pursuit  of  a  lawful  business.  Upon 
this  ground  we  hold  that  the  law  of  1897 
leaves  no  field  for  the  operation  of  that  of 
1891,  and  therefore  becomes  a  substitute  for  it 
and  effects  its  repeal  by  implication.  This 
view  is  supported  by  two  additional  considera- 
tions; the  act  of  1897  presents  a  plan  of  han- 
dling the  whole  subject  of  trusts,  and  it  is 
difficult  to  fit  into  it  the  provisions  of  the  act 
of  1891  without  marring  its  completeness  and 
recognizing  distinctions  between  essentially 
similar  matters,  such  as  we  cannot  believe 
tbe  Legislature  Intended;  and,  while  there  is 
no  repealing  clause  in  the  law  of  1897,  p. 
485,  c.  203,  {  11  (Gen.  St  1901,  !  7874)  pro- 
vides that  the  act  of  which  it  is  a  part 'shall 
not  be  construed  to  affect  any  action  pending 
under  any  earlier  law.  This  saving  clause, 
which  expressly  retains  the  vitality  of  the  for- 
mer statutes  80  far  as  concerns  proceedings  al- 
ready begun  under  them,  fairly  Implies  that 
they  are  to  have  no  further  force,  but  are  to 
be  regarded  as  repealed  except  to  tbe  ex- 
tent indicated. 

The  view  that  the  law  of  1897  Is  complete 
In  itself,  and  does  not  require  to  be  inter- 
preted in  connection  with  that  of  1891,  re- 
opens the  entire  question  whether  the  de- 
fendant should  have  been  permitted  to  give 
in  evidence  tbe  circumstances  under  wbicb 
the  mortgage  referred  to  was  made.  He  of- 
fered among  other  things  to  prove  that  it  was 
given  to  a  member  of  the  Kansas  City  Live 
Stock  Exchange;  that  this  exchange  was  an 
association  of  persons  engaged  in  buying  and 
selling  live  stock  for  others,  and  practically 
controlling  that  business  at  Kansas  City ;  that 
a  by-law  of  such  association  forbade  its  mem- 
bers to  charge  a  less  commission  for  such 
services  than  50  cents  a  head;  that  a  part  of 
tbe  consideration  of  the  two  notes  to  secure 
which  the  mortgage  was  given  was  a  charge 
of  $201  for  tbe  services  of  the  mortgagee  in 
purchasing  for  the  mortgagor  the  402  head 
of  cattle  covered  by  tbe  mortgage;  that  this 
commission'  was  fixed  and  exacted  in  pur- 
suance of  the  by-law  already  mentioned. 
Would  these  facts,  if  proved,  render  tbe  mort- 
gage void?  It  follows  from  what  has  al- 
ready been  said  that  they  would  show  that 
the  Kansas  City  Live  Stock  Exchange  was 
a  trust  within  tbe  terms  of  the  statute  of 


1897.  Section  1  of  that  statute  reads:  "A 
trust  is  a  combination  of  capital,  skill,  or 
acts,  by  two  or  more  persons,  firms,  corpora- 
tions, or  associations  of  persons,  or  either 
two  or  more  of  them,  for  either,  any  or  all 
of  the  following  purposes:  First,  to  create 
or  carry  out  restrictions  In  trade  or  com- 
merce,vor  aids  to  commerce,  or  to  carry  out* 
restrictions  in  the  full  and  free  pursuit  of 
any  business  authorized  or  permitted  by  the 
laws  of  this  state.  Second,  to  increase  or 
reduce  the  price  of  merchandise,  produce  or 
commodities,  or  to  control  the  cost  or  rates 
of  insurance.  Third,  to  prevent  competition 
In  tbe  manufacture,  making,  transportation, 
sale  or  purchase  of  mecbandlse,  produce  or 
commodities,  or  to  prevent  competition  in 
aids  to  commerce.  Fourth,  to  fix  any  stan- 
dard or  fignire,  whereby  its  price  to  tbe  pub- 
lic, shall  be,  in  any  manner,  controlled  or  es- 
tablished any  article  or  commodity  of  mer- 
chandise, produce  or  commerce  Intended  for 
sale,  use  or  consumption  In  this  state.  Fifth, 
to  make  or  entfer  Into,  or  execute  or  carry  out, 
any  contract,  obligation  or  agreement  of  any 
kind  or  description  by  which  they  shall  bind 
or  have  to  bind  themselves  not  to  sell,  manu- 
facture, dispose  of  or  transport  any  article 
or  commodity,  or  article  of  trade,  use,  mer- 
chandise, commerce  or  consumption  below  a 
common  standard  figure;  or  by  wbicb  they 
shall  agree  in  any  manner  to  keep  the  price 
of  such  article,  commodity  or  transportation 
at  a  fixed  or  graded  figure;  or  by  which  they 
shall  in  any  manner  establish  or  settle  tbe 
price  of  any  article  or  commodity  or  transpor 
tation  between  them  or  themselves  and  oth- 
ers, to  preclude  a  free  and  unrestricted  com- 
petition among  themselves  or  others  in  trans- 
portation, sale  ot  manufacture  of  any  such 
article  or  commodity;  or  by  which  they  shall 
agree  to  pool,  combine  or  unite, any  Interest 
they  may  have  in  connection  with'themanufac- 
ture,  sale  or  transportation  of  any  such  article 
or  commodity,  that  its  price  may  in  any  man- 
ner be  affected.  And  any  such  combinations 
are  hereby  declared  to  be  against  public  pol- 
icy, unlawful  and  void."  It  is  needless  to 
determine  in  this  connection  the  effect  of  any 
of  the  subdivisions  of  tbe  section  except  the 
first,  for  that  is  sufficient  for  the  present  pur- 
pose. Tbe  business  of  buying  and  gelling  cat- 
tle is  one  permitted  by  the  laws  of  this  state. 
An  agreement  among  the  members  of  an  as- 
sociation, which  practically  controls  this  busi- 
ness at  a  great  commercial  center,  that  they 
will  make  no  purchases  or  sales  for  others 
without  charging  as  a  commission  for  their 
services  at  least  50  cents  for  each  head  of 
cattle  handled,  obviously  creates  a  restriction 
in  the  full  and  free  pursuit  of  that  business. 
It  also  seemingly  creates  a  restriction  In 
commerce,  although  Hopkins  v.  U.  S.,  171  U. 
S.  578,  19  Sup.  Ct.  40,  43  L.  Ed.  290,  and  An- 
derson V.  U.  S.,  171  U.  S.  604,  19  Sup.  Ct 
50,  43  L.  Ed.  800,  are  cited  as  holding 
against  this.    Xbeee  cases,  however,  merely 
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decide  that  agreements  snch  as  that  referred 
to  are  not  In  direct  restraint  of  Interstate 
commerce  as  such. 

Was  the  mortgage  void  If  It  was  made  to  a 
memhcr  of  a  trust  under  the  circumstances 
claimed  by  the  defendant?  The  question  is 
rendered  one  of  great  importance  by  reason  of 
the  possible  far-reaching  consequences  of  an 
afllrmatlTe  answer.  It,  together  with  related 
questions,  has  been  argued  at  length,  not 
only  by  counsel  for  the  parties  to  this  action, 
but  also  by  attorneys  appearing  as  amid 
cnrlse,  presumably  in  behalf  of  clients  whose 
interests  may  be  affected  by  the  conclusion 
reached.  Since  the  motion  for  a  rehearing 
was  granted  requests  for  extensions  of  time 
for  presentation  of  the  matter  have  been  re- 
peatedly granted  in  order  that  the  fullest  op- 
portunity for  discussion  might  be  given.  The 
parts  of  the  statute  especially  relied  upon 
by  the  defendant  in  this  connection  read: 

"Sec.  7808.  Every  person,  company  or  cor- 
poration within  or  without  this  state,  their 
officers,  agents,  representatives  or  consignees, 
violating  any  of  the  provisions  of  this  act 
within  this  state,  are  hereby  denied  the  right 
and  are  hereby  prohibited  from  doing  any 
business  within  this  state.    •    •    • 

"Sec.  7869.  Each  arid  every  person,  com- 
pany or  corporation,  their  officers,  agents,  rep- 
resentatives or  consignees,  who  either  directly 
or  indirectly  violate  any  of  the  provisions  of 
this  act  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof  shall  be 
subject  to  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars, 
and  shall  be  Imprisoned  not  less  than  thirty 
days  nor  more  than  six  months.    •    •    • 

"Sec.  7870.  Any  contract  or  agreement  In 
violation  of  any  of  the  provisions  of  this  act 
shall  be  absolutely  void  and  not  enforce- 
able in  any  of  the  courts  of  this  state;  and 
when  any  civil  action  shall  be  commenced 
In  any  court  of  this  state  It  shall  be  lawful 
to  plead  in  the  defense  thereof  that  the  plaln- 
tlft  or  any  other  person  mterested  In 
the  prosecution  of  the  case  Is  at  the  time 
or  has  within  one  year  next  preceding 
the  date  of  the  commencement  of  any 
such  action  been  guilty,  enoer  as  princi- 
pal, agent,  representative,  or  consignee,  di- 
rectly or  indirectly,  of  a  violation  of  any  of 
the  provisions  of  this  act,  or  that  the  cause  of 
action  grows  out  of  any  business  transaction 
In  violation  of  this  act" 

They  who  contend  that  the  mortgage  in 
question  would  be  valid  notwithstanding  this 
statute,  although  executed  under  the  circum- 
stances stated  by  the  defendant,  rely  upon  the 
casesof  Barton v.Mulvane,  5Uj^.an.  bi3,  52Pac. 
883;  Crystal  Ice  Co.  v.  Wylle,  C5  Kan.  104, 
(58  Pac.  1086,,  and  State  v.  Jack,  69  Kan.  387, 
76  Pac.  911.  These  cases,  however,  proceed 
upon  the  theory  that  a  wrongdoer  is  not 
to  be  deprived  of  bis  right  to  maintain  an  ac- 
tion In  court  merely  because  he  has  violated  the 
law  In  some  matter  having  no  relation  to  the 
subject  of  the  litigation.    This  principle  for- 


bids the  enforcement  of  the  literal  terms  of  the 
section  last  quoted,  but  leaves  an  abundant 
field  for  their  operation  as  reasonably  con- 
strued. As'  was  said  in  the  case  last  cited: 
"The  provisions  of  section  7  (Gen.  St  1901, 
I  7870)  that  in  any  civil  action  there  may 
be  pleaded  in  defense  that  the  plaintiff,  or 
any  person  Interested  in  the  prosecution, 
has  within  one  year  been  guilty  of  a  violation 
of  any  of  the  provisions  of  the  act,  as  held 
In  Barton  v.  Mulvane,  59  Kan.  313,  52  Pac. 
883,  under  a  very  similar  provision  of  the  anti- 
trust act  of  1889  (Laws  1889,  p.  389,  c.  257), 
contemplates  only  civil  actions  relating  to, 
and  growing  out  of,  transactions  prohibited 
by  the  act  It  was  not  intended  by  the  Leg- 
islature to  deprive  the  litigant  of  the  right 
to  resort  to  the  courts  for  the  protection  of 
property  rights  and  interests  not  connected 
with  such  combinations  or  trusts.  Thus 
interpreted,  the  provision  is  a  valid  exercise 
of  legislative  power,  and  is  not  open  to  the 
charge  of  appellant  that  it  constitutes  out- 
lawry." 

The  contention  here  made  is  that  the  mort- 
gage was  void,  not  because  It  was  given  to 
one  who  was  a  member  of  an  unlawful  com- 
bination, but  because  a  part  of  its  considerar 
tion — the  charge  made  for  commission — was 
itself  illegal.  This  is  not  an  instance  of  an 
attempt  to  fasten  a  disability  to  sue  upon 
an  individual  because  of  his  violating  the 
law  in  some  independent  or  collateral  matter; 
the  objection  goes  to  the  contract  itself.  The 
statute  forbids  a  memt>er  of  a  trust  to  do 
any  business  in  the  state — that  is  to  say,  as 
properly  interpreted,  to  do  any  business  in 
promotion  of  or  in  pursuance  of  the  purposes 
of  the  trust  Assuming  the  facts  to  be  as 
alleged  by  the  defendant,  the  mortgagee, 
a  meml)er  of  the  trust,  bought  these  cattle  for 
him,  and,  in  pursuance  of  the  obnoxious  by- 
law, made  him  a  charge  of  50  cents  a  bead  for 
such  service.  This  was  an  illegal  act,  and 
the  contract  to  pay  such  commission  was  a 
contract  to  pay  a  sum  exacted  in  defiance  of 
the  law.  The  contract  for  this  payment  was 
therefore  a  contract  in  violation  of  the  stat- 
ute, by  the  very  terms  of  which  such  con- 
tracts are  made  not  merely  nonenforceable, 
but  absolutely  void.    9  Cyc.  475. 

A  part  of  the  consideration  of  the  mortgage 
was  therefore  illogal,  if  the  facts  were  as 
the  defendant  a  I  tempted  to  show.  Would 
this  render  the  mortgage  itself  void?  The 
generally  accepted  rule  is  that  if  any  part 
of  a  single  consideration  or  either  of  two 
separate  considerations  of  a  c(  ntract  is  illegal 
the  entire  contract  is  void,  although  where 
two  promises,  one  of  which  is  illegal,  are 
made  upon  a  lawful  consideration,  the  prom- 
ise which  is  unobjectionable  is  ordinarily 
held  to  be  enforceable.  See  9  Cyc.  564-506, 
where  the  cases  bearing  upon  the  matter  are 
collected  and  classified  by  states.  It  Is  true 
that  there  are  cases  arising  upon  contracts 
based  in  part  upon  a  legal  and  in  part  upon 
an  illegal   consideration,   where   the  courts 
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have  permitted  an  enforcement  to  the  extent 
of  the  good  consideration.  But  for  the  most 
part  such  cases  purport  to  follow  the  general 
rule  as  above  stated,  but  reach  a  result  at 
variance  therewith  by  failing  to  distinguish 
between  a  consideration  which  is  merely  In- 
sufficient to  support  a  promise  and  one  which 
is  actually  against  the  law  or  contrary  to 
good  morals.  Where  one  of  two  considera- 
tions, or  a  distinct  part  of  one  consideration, 
is  for  any  reason  not  capable  of  sustaining 
a  contract,  but  is  not  otherwise  obnoxious  to 
the  law,  the  courts  universally  recognize  the 
situation  as  a  partial  failure  of  consideration, 
and  permit  a  pro  tanto  recovery.  But  where 
one  of  two  considerations,  or  a  distinct  part 
of  one  consideration,  is  unlawful,  as  being  for- 
bidden either  by  the  statute  or  by  the  com- 
mon law,  the  prevailing  view  is  that  the  par- 
tial illegality  taints  the  entire  transaction 
and  the  contract  itself  is  void.  According  to 
the  great  weight  of  authority,  and,  as  we 
think,  also  according  to  the  better  reason, 
this  doctrine  is  applicable  where  a  note  or 
series  of  notes  is  given  for  a  consideration,  a 
specific  and  ascertained  amount  of  which  Is 
illegal,  for  example,  for  an  indebtedness  com- 
posed of  various  items,  some  lawful  and 
some  unlawful.  A  typical  and  often  cited 
case  is  that  of  Wldoe  v.  Webb,  20  Ohio  St 
435,  5  Am.  Rep.  664,  where  an  action  was 
brought  upon  a  note  given  in  settlement  of  an 
account,  which  included  various  separate 
charges  made  for  intoxicating  liquor  sold  in 
violation  of  law.  In  the  opinion  It  was  said: 
"The  concurrent  doctrine  of  the  text-books 
on  the  law  of  contracts  Is  that  if  one  of  two 
considerations  of  a  promise  be  void  merely, 
the  other  will  support  the  promise,  but  that 
if  one  of  two  considerations  be  unlawful,  the 
promise  Is  void.  When,  however,  for  a  legal 
consideration,  a  party  undertakes  to  do  one 
or  more  acts,  and  some  of  them  are  unlaw- 
ful, the  contract  is  good  for  so  much  as  is 
lawful,  and  void  for  the  residue.  Whenever 
the  unlawful  part  of  the  contract  can  be 
separated  from  the  rest  it  will  be  rejected, 
and  the  remainder  established.  But  this 
cannot  be  done  when  one  of  two  or  more 
considerations  is  unlawful,  whether  the 
promise  be  to  do  one  lawful  act,  or  two  or 
more  acts,  part  of  which  are  unlawful;  be- 
cause the  whole  couslderntton  Is  the  basis  of 
the  whole  promise.  The  parts  are  Insepara- 
ble. [Citing  text-writers.]  Whilst  a  partial 
want  or  failure  of  consideration  avoids  a  bill 
or  note  only  pro  tanto.  illegality  in  respect  to 
a  part  of  the  consideration  avoids  it  in  toto. 
The  reason  of  this  distinction  is  said  to  be 
founded,  partly  at  least,  on  grounds  of  public 
policy,  and  partly  on  the  technical  notion 
that  the  security  is  entire,  and  cannot  be 
apportioned;  and  it  has  been  said  with  much 
force  that  where  parties  have  woven  a  web 
of  fraud  or  wrong,  It  is  no  part  of  the  duty 
of  courts  of  justice  to  unravel  the  threads 
and  separate  the  sound  from  the  unsound. 
•    •    •    The  suit  was  upon  a  promissory 


note  alone — ^upon  a  single  and  entire  promise. 
This  note  was  given  in  settlement  of  an  ac- 
count embracing  transactions  between  the 
parties  for  a  period  of  18  months.  The  evi- 
dence tended  to  show  that  whilst  some  of 
these  transactions  were  proper  and  legal, 
yet  many  of  the  items  of  the  account  were 
for  intoxicating  liquors  sold  by  the  plaintiff 
to  the  defendant  in.  direct  violation  of  the 
provisions  of  a  highly  penal  statute.  The 
contract  evidenced  by  the  note  was  illegal 
and  void,  because  these  sales  of  liquors,  which 
formed  a  part  of  its  consideration,  were  clear- 
ly illegal. 

With  respect  to  the  items  of  the  plaintiff's 
account  which  were  unconnected  with  the 
illegal  sales,  he  might  well  have  maintained 
an  action  on  the  original  contracts  of  sale^ 
even  after  the  giving  of  this  note.  For,  t)eing 
utterly  void,  it  discharged  none  of  the  Just 
Indebtedness  of  the  defendant.  But  be  chose 
to  sue  upon  the  note  which  was  prima  facio 
evidence  of  Indebtedness  to  the  extent  of  the 
whole  sum  promised  to  be  paid,  and  thus 
attempted  to  throw  npon  the  defendant  the 
burden  of  showing  how  much  of  It  was  given 
upon  an  Illegal  consideration,  and  upon  the 
court  the  task  of  separating  the  sound  from 
the  unsound.  If  this  effort  should  result  in 
his  losing  what  was  Justly  due  blm,  we  can 
bUt  repeat  what  was  said  in  a  similar  case: 
"It  is  but  a  reasonable  punishment  for  In- 
cluding with  his  just  due  that  which  be  had 
no  right  to  take."  So,  in  Wadsworth  v.  Dnn- 
nam,  117  Ala.  661,  23  South.  689 :  "The  doc- 
trine of  the  common  law,  as  it  is  laid  down 
in  the  text-books,  and  supported  by  numerous 
adjudications,  is  that  "if  any  part  of  the 
entire  consideration  for  a  promise,  or  any 
part  of  an  entire  promise,  is  illegal,  whether 
by  statute  or  at  common  law,  the  whole  con- 
tract Is  void.  Indeed,  the  courts  go  far  in 
refusing  to  found  any  rights  upon  wrong- 
doing. [Citing  authorities]  ♦  •  •  There 
has  not,  perhaps,  been  more  frequent  applica- 
tion of  the  doctrine  than  to  promissory  notes, 
or  other  evidences  of  debt,  taken  in  settle- 
ment of  accounts  for  goods,  wares  or  mer- 
chandise, items  of  which  were  for  goods  sold 
on  Sunday,  or  for  spirituous  liquors  sold  in 
violation  of  law.  The  accounts  may  have 
contained  items  having  no  connection  with 
the  illegal  sales;  Items  for  goods  not  sold 
on  Sunday,  or  items  for  the  sales  of  goods 
not  prohibited.  When  all  are  blended,  and  a 
promissory  note  is  taken  for  the  whole,  the 
note  is  entire  and  indivisible,  and  upon  it 
there  can  be-  no  recovery.  The  complaint 
declares  on  eight  several  promissory  notes, 
and  the  uncontrovcrted  fact  is  that  these 
notes  were  given  in  settlement  of  an  account 
for  goods  and  merchandise  sold  by  the  plain- 
tiffs to  the  defendant  And  there  was  evi- 
dence tending  to  show  that  some  of  the  sales 
were  made  on  Sunday,  and  some  were  of 
'Ginseng  Cordial,'  an  intoxicatting  drink.  In 
violation  of  a  law  prevailing  in  the  locality 
of  the  sale,  rendering  such  sale  an  indictable 
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offense.  If  there  were  Items  of  the  account 
closed  by  the  notes,  not  tainted  with  Ille- 
gality— unconnected  with  the  illegal  sale — 
the  plaintiffs  could  have  maintained  an  ac- 
tion on  the  original  contracts  of  sale,  though 
the  notes  had  been  talcen.  The  notes.  If 
tainted  with  Illegality,  are  utterly  void;  in- 
capable of  discharging  the  just  Indebtedness 
of  the  defendant"  To  the  same  effect  are 
Hnnauer  v.  Doane,  12  WaU.  342,  20  L.  Ed. 
439;  Douthart  v.  Congdon  (111.)  64  N.  E. 
348;  Bick  t.  Seal,  45  Mo.  App.  475:  Gotten 
v.  McKenzie,  57  Miss.  418:  Carleton  v. 
Woods,  28  N.  H.  290;  Snyder  v.  WlUey,  33 
Mich.  483;  Deerlng  v.  Chapman,  22  Me.  488, 
3d  Am.  Dec.  592. 

This  application  of  the  doctrine  is  almost 
nnlTersally  upheld  by  the  text-writers.  For 
Instance,  in  1  Daniel  on  Negotiable  Instru- 
ments (5th  Ed.)  S  204,  the  author  says: 
"W^hen  the  defense  is  founded  on  Illegality 
of  consideration  it  is  to  be  distinguished 
from  a  defense  on  the  ground  of  a  want 
or  failure  in  the  consideration  by  this  peculi- 
arity— that  a  partial  illegality  vitiates  the 
bill  or  note  'In  toto.'  while  the  partial  want 
or  failure  of  consideration  only  vitiates  it 
*pro  tanto.'  And  a  mortgage  to  secure  a  bill 
or  note  of  which  the  consideration  is  in  part 
Illegal  is  also  wholly  void.  The  reason  of 
the  distinction  is  based  mainly  upon  the 
ground  of  public  policy;  the  court  not  under- 
taking to  unravel  a  web  of  fraud  for  the 
benefit  of  the  party  who  has  woven  it  If, 
however,  the  legal  portion  of  the  considera- 
tion were  distinctly  severable,  the  party  could 
still  recover  by  the  proper  action  to  its  pro- 
portionate extent,  though  not  upon  the  bill 
or  note."  See,  also,  1  Parsons  on  Contracts 
(9th  Ed.)  450;  Chltty  on  Contracts  (10th 
Am.  Ed.)  7.30;  Jones  on  Chat  Mtgs.  $  350; 
Pollock's  Principles  of  Contracts,  318;  An- 
Bon  on  Contracts  (2d  Am.  Ed.)  252;  Edwards 
on  Bills,  Notes,  and  Negotiable  Instruments 
(3d  Ed.)  !  471;  Bishop  on  C^ontracts,  {  74; 
2  Beach  on  Modem  Law  of  Contracts,  j  1422; 
Ben],  on  Prin.  of  Contracts,  27;  (3omyn  on 
Contracts,  20;  Metcalf  on  Contracts,  247; 
McLaren  on  Bills,  Notes,  and  Cheques  (2d 
Ed.)  185;  Story  on  Promissory  Notes  (5th 
l!,u.)  8  190,  p.  212;  Wood's  Byles  on  Bills 
and  Notes,  146  (243) ;  Story  on  Contracts 
(5th  Ed.)  I  583:  1  Page  on  Contracts,  p. 
777;  Lawson  on  Contracts,  {  840;  Addison 
on  Contracts  (8th  Ed.,  with  American  notes) 
11C9,  note;  Clark  on  Contracts,  471;  4 
A.  &  E.  Encycl.  of  L.  (2d  Ed.)  192;  17 
A.  &  B.  Encycl.  of  L.   (2d  Ed.) 

The  second  paragraph  of  the  syllabus  in 
Bathbone  v.  Boyd,  30  Kan.  485,  2  Paa  C64, 
seemingly  does  not  accord  with  the  general 
rule  already  stated.  It  reads:  "Where  a 
chattel  mortgage  is  made  to  secure,  in  part, 
a  valid  debt,  and  in  part,  money  advanced  up- 
on an  illegal  contract,  the  chattel  mortgage 
may  be  enforced  to  the  extent  of  the  valid 
debt,  although  void  as  to  the  residue."  This 
portion  of  the  syllabus  and  the  corresponding 


part  of  the  opinion  may  not  have  been  essen- 
tial to  the  determination  of  the  case,  but 
whether  this  be  so  or  not,  we  cannot  accept 
the  view  there  expressed  as  controlling  upon 
the  matter  now  under  consideration,  for 
the  reason  that  It  was  announced  without 
discussion  and  seemingly  without  examina- 
tion of  the  consequences  attached  by  the 
courts  to  a  partial  illegality  of  cmisideration, 
as  distinguished  from  mere  insufiBciency.  In 
a  later  case,  Fleming  v.  Greene,  48  Kan.  646, 
30.  Pac.  11,  while  the  precise  point  was  not  di- 
rectly involved,  the  court  quoted  with  approval 
a  statement  of  the  general  doctrine,  taken  from 
Widoe  V.  Webb,  which  is  included  in  the 
quotation  already  made  from  that  case.  See, 
also,  Gerlacb  v.  Skinner,  34  Kan.  86,  8  Pac. 
257,  55  Am.  Rep.  240,  and  Stansfleld  v.  Kunz, 
62  Kan.  797,  64  Pac.  614. 

There  are  cases  holding  that  where  a  mort- 
gage is  given  to  secure  two  separate  debts, 
one  only  of  which  is  unlawful,  the  mortgage 
may  be  enforced  to  the  extent  of  the  valid 
indebtedness.  In  Shaw  v.  Carpenter,  54  Vt 
155,  41  Am.  Rep.  837,  although  the  court  pro- 
fessed to  approve  and  follow  Carleton  v. 
Woods,  supra,  a  mortgage  given  -to  secure 
several  notes,  a  part  of  the  consideration  of 
which  was  illegal,  was  permitted  to  be  enfor- 
ced to  the  extent  of  the  valid  consideration, 
upon  the  theory  that  equity  was  thereby  done. 
In  a  dissenting  opinion  these  cases  are  re- 
viewed and  it  is  pointed  out  that  even  if  a 
mortgage  securing  two  notes,  one  good  and 
one  unlawful,  may  have  vitality  as  to  the 
valid  note,  yet,  where  the  notes  themselves 
are  void  because  tainted  with  an  illegal  con- 
sideration, the  mortgage  can  have  no  effi- 
cacy whatever.  The  distinction  is  obviously 
sound,  and  even  though  the  correctness  of 
the  conclusion  in  Rathbone  v.  Boyd  were 
conceded  It  would  not  give  force  to  tbe  mort- 
gage in  the  present  case,  for  the  two  notes 
secured  by  it  are  equally  affected  by  the 
illegality  of  consideration,  and,  if  the  notes 
are  void,  the  mortgage  is  necessarily  so.  The 
Supreme  Court  of  Indiana  in  Hynds  v.  Hays, 
25  Ind.  31,  repudiated  the  generally  accepted 
doctrine  in  an  opinion  which  presents  a 
plausible  and  complete  argument  In  favor  of 
tbe  position  taken,  based  upon  tbe  view  that 
a  note  given  for  two  distinct  considerations 
is  to  be  treated  as  a  severable  contract.  We 
cannot,  however,  regard  it  as  affording  suffl- 
Icent  ground  for  departing  from  a  rule  so  rea- 
sonable in  Itself  and  bo  firmly  entrenched  in 
the  authorities.  The  case  of  Carradine  v. 
Wilson,  61  Miss.  573,  is  one  which  supports 
the  validity  of  the  mortgage,  but  upon  a 
different  theory.  It  was  there  held  that 
where  two  notes  were  given  for  a  considera- 
tion, a  part  of  which  was  illegal,  each  note 
being  for  a  greater  amount  than  the  Illegal 
portion  of  the  consideration,  and  a  mortgage 
was  given  securing  both  notes,  the  unlawful 
consideration  could  be  referred  to  one  of  the 
notes,  rendering  it  void,  but  thereby  purging 
tbe  other  note  of  the  illegality  and  leaving 
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the  mortgage  as  a  valid  security  for  the  sec- 
ond note.  The  facts  of  the  present  case  are 
substantially  the  same.  The  Illegal  consid- 
eration was  but  ?201.  Two  notes  were  given, 
respectively,  for  $6,000  and  $7,366.80.  We 
cannot  agree,  however,  that  there  is  any 
doctrine  of  law  or  reason  that  would  justlQr 
considering  the  commission  charge  as  having 
entered  as  an  entirety  Into  one  note  and  none 
of  It  as  having  been  Incorporated  In  the  other. 
There  was  In  fact,  but  one  transaction.  The 
Mississippi  court  bases  Its  view  largely  uiion 
Yundt  V.  Roberts,  5  Serg.  &  R.  (Pa.)  139, 
and  Warren  v.  Chapman,  105  Mass.  87.  The 
former  case  Is  at  variance  with  the  prevailing 
view,  and  has  done  much  to  promote  such  con- 
flict as  there  is  In  the  decisions.  The  latter 
holds  that  where  one  owes  two  debts,  one 
legal  and  one  Illegal,  and  gives  bis  creditor 
a  note  for  an  amount  less  than  the  valid  part 
of  bis  obligation,  with  no  express  direction 
as  to  Its  application,  the  law  will  apply  it  to 
the  good  and  not  to  the  bad  account,  and 
treat  it  as  supported  by  a  valid  consideration. 
This  is  an  entirely  reasonable  proposition, 
but  it  has  no  tendency  to  support  the  conclu- 
sion reached  In  Carradine  v.  Wilson.  It  re- 
sults from  what  has  been  said  that  the  view 
of  this  court  Is  that,  upon  the  facts  as  the  de- 
fendant sought  to  develop  them,  the  mortgage 
given  by  him  was  void. 

Some  attack  has  been  made  upon  the  con- 
stitutionality of  the  anti-trust  statute  of  1897. 
but  we  think  the  questions  so  suggested  are 
set  at  rest  by  the  decisions  of  this  court  and  of 
the  federal  Supreme  Court  State  v.  Smiley, 
(35  Kan.  240,  69  Pac.  199,  67  L.  R.  A.  903; 
Smiley  v.  Kansas,  19C  U.  S.  44T,  25  Sup.  Ct 
289,  49  L.  Ed.  546. 

Was  It  competent  for  the  defendant  to  show 
that  the  mortgage  was.  In  fact,  void  for 
the  reason  suggested,  although  the  invalidity 
did  not  appear  on  the  face  of  the  Instrument? 
The  notes  were  non-negotiable,  so  that  the 
question  is  not  affected  by  any  considera- 
tions of  the  possible  rights  of  an  Innocent 
purchaser.  There  was  evidence  that  the  com- 
plaining witness,  who  bought  the  cattle  from 
the  defendant,  was  required  to  pay  the  mort- 
gage, not  being  advised  of  any  fault  in  Its 
origin.  There  is  an  obvious  Incongruity  un- 
der the  circumstances  In  permitting  the  de- 
fendant to  escape  punishment  by  showing 
that  his  representations  that  the  cattle  were 
clear  were,  in  fact,  true,  because  the  mortgage 
upon  them  was  void  under  the  anti-trust  law, 
although  fair  and  legal  on  its  face.  The 
wrong  and  fraud  practiced  upon  the  com- 
plainant are  not  mitigated  by  the  existence 
of  this  concealed  defense  to  the  mortgage. 
Yet  the  criminal  law  can  only  be  admlnstered 
in  accordance  with  fixed  and  unyielding  rules. 
And  no  principle  of  criminal  law  is  better 
settled  than  that,  In  order  to  sustain  a  pros- 
ecution for  obtaining  property  by  false  pre- 
tenses, the  pretenses  must  be  shown  to  have 
been  false.    It  is  not  enough,  even,  that  the 


defendant  believed  them  to  be  false;  there 
can  be  no  conviction  unless  they  were  false  in 
fact  19  Cyc.  394.  The  allegation  in  an  in- 
formation that  a  defendant  obtained  money 
by  false  pretenses  through  the  sale  of  prop- 
erty represented  to  be  clear,  when,  In  fact, 
there  was  a  mortgage  upon  It,  can  only  be  re- 
sponded to  by  proof  of  the  existence  of  a  val- 
id mortgage.  Satchell  v.  State,  1  Tex.  App. 
438 ;  State  v.  Asher,  50  Ark.  427,  8  S.  W.  177 
State  v.  Garris,  98  N.  O.  733,  4  S.  E.  633 
Keller  v.  State,  51  Ind.  111.  If,  for  instance, 
the  mortgage  had  been  paid,  there  Is  no  doubt 
that  the  establishment  of  this  fact  would  re- 
quire an  acquittal,  although  the  notes  and 
mortgage  were  outstanding,  uncanceled  and 
unreleased,  and  although  the  purchaser  might 
have  been  Inconvenienced  thereby.  The  In- 
formation in  this  case  charged  In  set  terms 
that  the  mortgage  In  question'  constituted  a 
valid  Hen  on  the  cattle.  But  even  in  the  ab- 
sence of  an  express  averment  of  Its  validity, 
the  mortgage  referred  to  must  have  been  un- 
derstood to  be  a  valid  and  not  a  void  one. 
It  is  possible  that  If  this  defense  had  been 
anticipated,  a  good  information  might  have 
been  framed  by  charging  the  defendant  with 
selling  cattle  under  the  representation  that  he 
bad  signed  no  instrument  purporting  to  in- 
cumber them,  by  which  a  colorable  claim  of 
lien  upon  them  might  be  asserted,  whereas 
in  truth  be  bad  executed  what  appeared 
to  be  a  good  mortgage  upon  them,  which  fact 
caused  them  to  be  less  valuable  to  the  pur- 
chaser than  they  would  otherwise  have  been, 
and  that  by  reason  of  this  apparent  lien  the 
purchaser,  not  being  advised  of  any  defect  in 
the  mortgage,  was  required  to  pay  the  amount 
or  lose  the  cattle.  Under  such  allegations  a 
conviction  might  perhaps  have  been  sustained, 
irrespective  of  the  legal  suffldehcy  of  the 
mortage. 

The  judgment  of  conviction  is  reversed,  and 
a  new  trial  ordered.  All  the  Justices  con- 
curring. 


MOORHEAD  v. 


(73  lUn.  Ut) 
ARNOLD. 


(Supreme  Court,  of  Kansas.    Feb.  10,  1906.) 

1.  Elections— Contest — Review. 

Findings  made  by  a  court  organized  for  the 
trial  of  a  contested  county  election  relating 
to  the  physical  appearance,  condition,  and  con- 
tents of  a  sack  produced  before  it  as  the  one 
in  which  the  ballots  from  an  election  precinct 
had  been  sealed  up,  and  conveyed  to  the  county 
clerk,  will  not  be  set  aside  for  the  lack  of  evi- 
dence, when  the  bag,  with  its  contents,  was 
brought  into  the  immediate  presence  of  the 
court  for  inspection,  and  both  the  bag  and  its 
contents  were  inspected  by  each  of  the  tliree 
judges. 

2.  Same— Pleahing — ^Answeb. 

An  objection  by  the  contestee  to  the  count- 
ing of  papers  offered  by  the  contestor  as  the 
ballots  from  an  election  precinct,  on  the  ground 
that  they  have  not  been  preserved  as  required 
by  law,  and  are  not  brought  into  court  in  the 
same  condition  as  that  m  which  they  were 
left  by  the  election  board.  Is  an  objection  to 
evidence  only,  is  not  the  statement  of  a  defense 
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to  tbe  canses  of  contest  set  forth  In  the  con- 
testator's   statement,    and   the   grounds  of   the 
objection  need  not  be  pleaded  in  the  contestee's 
answer. 
3.  Same— Rejection  op  Baixots. 

The  mere  fact  that,  upon  the  production  in 
court  by  the  county  clerk  of  what  purports  to  be 
a  bag  of  ballots  from  an  election  precinct,  the 
contestee  waives  investigation  concerning  the 
cnstody  and  identity  of  the  supposed  ballots 
and  the  court  proceeds  to  count  them,  does  not 
preclude  the  court,  in  its  discretion  and  in  the 
public  interest,  from  making  such  investigation 
and  rejecting  such  ballots  as  not  tlve  best  evi- 
dence at  any  time  before  it  finally  determines 
who  was  elected. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  County; 

F.  A.  Meckel,  Judge. 

Election  contest  by  E.  Moorbead  against 

G.  F.  Arnold.    Judgment  for  defendant,  and 
contestee  brings  error.    AflSrmed. 

The  official  returns  disclosed  that  G.  F. 
Arnold  was  elected  to  the  office  of  county 
commissioner  from  the  Second  commissioner 
district  of  Lyon  county,  over  his  opponent,  E. 
Moorbead.  In  due  time  Moorbead  commenced 
a  contest  for  the  office,  alleging  errors  and 
mistakes  on  the  part  of  the  Judges,  clerks 
and  canvassers  of  election  In  ascertaining 
and  declaring  the  result  of  the  election 
whereby  legal  ballots  In  bis  favor  were  re- 
jected, whereby  the  benefit  of  ballots  cast 
for  blm  was  lost  In  keeping  and  footing  the 
tally  sheets,  whereby  ballots  for  blm  were 
counted  for  the  contestee,  and  wheeeby  de- 
fective and  illegal  ballots  were  counted  for 
the  contestee.  The  contestee  denied  the 
contestor's  claims  and  asserted  that  ballots 
for  him  bad  been  thrown  out,  and  that  mis- 
takes in  counting  '  and  tallying  had  been 
made  against  him.  A  contest  court  was  duly 
organized  and  a  trial  begun.  Proceedings 
were  then  had  as  follows:  "And  thereupon 
the  said  clerk  produced  in  court  the  said 
ballots  cast  in  Americus  precinct.  Sugges- 
tion by  the  court  that  the  county  clerk  be 
sworn  and  show  the  custody  and  identity  of 
tbe  ballots.  Thereupon,  the  swearing  and 
testifying  of  W.  F.  Eggers  as  county  clerk 
was  waived  by  the  attorneys  for  the  con- 
testee. Thereupon,  the  clerk,  in  open  court, 
opened  the  ballots,  which  were  contained  in 
a  gnnny  sack  and  strung  upon  a  cord.  It 
was  here  agreed  by  the  attorneys  for  the 
contestee  and  contestor  that  tbe  attorneys 
should  examine  the  ballots  and  such  as  were 
conceded  to  be  lawful  and  valid  ballots 
should  be  counted  for  the  respective  parties, 
and  such  as  should  be  excepted  to  by  either 
party  should  be  passed  to  tbe  court,  marked 
for  Identification,  and  reserved  for  the  fur- 
ther consideration  of  tbe  court  In  pursu- 
ance of  the  said  agreement  tbe  ballots  were 
brought  into  court  In  tbe  order  of  precinct 
as  named  in  tbe  statement  of  contestor,  and 
counted  in  the  same  order.  All  of  the  bal- 
lots of  all  of  the  precincts  of  tbe  said  com- 
mlsioner  district  were  counted  except  the 
ballots  from  Fhilllps  and  Reading  precincts, 


and  tbe  contested  ballots  from  the  other 
precincts.  Each  of  the  parties  took  an  ob- 
jection to  one  ballot  for  each  the  contestor 
and  contestee  of  the  ballots  from  Ajuericus 
precinct,  which  objection  was  overruled 
and  both  ballots  counted,  one  for  each  party, 
both  parties  agreeing  they  were  good  bal- 
lots. And  thereupon  the  court  adjourned 
until  9  o'clock,  a.  m.  of  tbe  24tb  of  December, 
1901.  On  December  24th,  1904,  tbe  court 
having  convened  and  all  parties  being  pres- 
ent, it  was  ordered  that  said  court  proceed, 
and  the  clerk  was  ordered  to  produce  the 
balance  of  the  ballots  cast  at  said  election 
In  tbe  said  district,  and  they  were  produced 
and  counted  in  the  following  order:  Phil- 
lips precinct,  Reading  precinct.  The  undis- 
puted ballots  having  been  counted  by  the 
court,  the  court  -then  heard  arguments  of 
the  attorneys  touching  the  validity  of  the 
ballots  which  each  side  claimed  should  not 
be  counted.  Thereupon  the  court  took  tbe 
matter  under  advisement  until  the  27th  day 
of  December,  1904,  and  declared  the  court 
adjourned  until  that  date  at  9  o'clock  a.  m. 
At  9  o'clock  a.  m.  on  the  27th  day  of  Decem- 
ber the  court  having  met  pursuant  to  ad- 
journment, and  all  parties  being  present,  tbe 
contestee  produced  W.  F.  Eggers,  county 
clerk,  as  a  witness  in  his  behalf.  The  con- 
testor objected  to  the  introduction  of  any 
evidence  for  tbe  reason  that  the  same  was 
incompetent,  irrelevant,  and  immaterial  un- 
der the  pleadings,  no  fraud  having  been  al- 
leged by  either  party,  and  as  tending  to  throw 
no  light  on  any  issue  Joined  in  the  plead- 
ings. The  said  objection  was  by  the  court 
overruled,  and  at  the  time  excepted  to  by 
the  contestor."  At  this  point  In  the  record 
there  follow  some  58  pages  of  evidence  in- 
troduced by  both  parties  relating  to  the  au- 
thenticity of  the  ballots  produced  by  the 
the  county  clerk  as  the  ballots  receiv- 
ed by  him  from  Americus  township, 
and  relating  to  the  manner  in  which 
the  ballots  cast  In  that  township  were 
counted  and  tbe  official  returns  of  the  .elec- 
tion kept.  The  record  also  contains  the  fol- 
fowing  statement:  "During  all  of  the  con- 
test while  any  and  all  of  the  ballots,  or 
purported  ballots,  sacks  or  papers  were  In 
the  contest  court  the  same  were  In  the 
immediate  presence  of  all  three  of  tbe  Judges 
for  Inspection  and  were  Inspected  by  said 
Judges  except  the  ballots  agreed  to  by  coun- 
sel as  being  valid  on  their  face." 

Tbe  contest  court  made  elaborate  findings 
of  fact  and  conclusions  of  law  as  follows: 
"Our  reasons  for  putting  our  decision  in 
tbis  contest  in  writing  is  that  tbe  questions 
involved  are  unusual,  and  we  wish  to  put  on 
record  not  only  what  we  do,  but  why  we 
do  it.  By  the  official  returns  Mr.  Moorbead 
received  816  votes  and  Mr.  Arnold  850  votes, 
giving  Mr.  Arnold  a  majority  of  34  votes, 
and  he  received  the  certificate  of  election. 
In  due  time  Mr.  Moorbead  filed  a  contest, 
putting  in  issue  the  count  and  official  re- 
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turns  of  eacb  of  the  election  precincts  In 
the  commissioner  district.  A  prefer  determi- 
nation of  tbis  issue  involved  a  recount  of  all 
tbe  votes  cast  in  the  second  commissioner 
district  of  ttils  county.  What  purported  to 
be  tbe  ballots  cast  at  eacb  of  tbe  nine  pre- 
cincts In  the  district  were  brought  beforfe 
tbe  contest  court,  by  tbe  proper  custodian 
of  such  ballots,  the  county  clerk,  and  ex- 
amined In  the  presence  of  the  court.  Of 
tbe  ballots  counted  by  several  election  l>oards 
both  contestor  and  contestee  agreed,  la  open 
court,  that  all  but  116  were  valid  and  were 
counted  as  such.  These  116  were  objected 
to,  some  by  tbe  contestor  and  some  by  tbe 
contestee  because  it  was  claimed  that  there 
were  distinguishing  marks  thereon.  As  to 
(U  of  the  116  ballots  objected  to  tbe  objec 
tions  are  overruled  and  tbe  votes  counted; 
as  to  62  of  them  tbe  objections  are  sustained 
and  tbey  are  not  counted  Of  the  objected 
ballots  thus  counted  36  are  Arnold  votes 
and  28  are  Moorhead  votes,  and  of  tbe  52 
ballots  not  counted  by  the  contest  court  26 
are  Arnold  votes  and  26  are  Mooruead  votes. 
There  were  also  presented  to  tbe  contest 
court,  by  the  contestor,  what  purported  to 
be  33  ballots  cast  In  tbe  Americus  township 
precinct,  which  were  rejected  by  the  elec- 
tion board,  and  4  of  these  which  were  Moor- 
head votes  were  found  not  to  have  distin- 
guishing marks  thereon,  and  so  far  as  any 
invalidity  by  reason  of  any  such  marks 
tbey  should  bave  been  counted  for  Moorhead. 
If  these  4  votes  are  counted  and  there  Is 
added  thereto  the  votes  conceded  to  be 
valid  on  their  face  for  Mr.  Moorhead,  and 
tbe  28  objected  votes  counted  for  blm,  it 
will  give  him  816  votes  in  the  district, 
while  the  votes  conceded  to  be  valid  on 
their  face,  cast  for  Mr.  Arnold  and  tbe  36 
objected  votes  counted  by  this  court  for  blm 
will  give  him  but  805  votes  in  the  district, 
and  giving  Mr.  Moorhead  a  majority  of  11. 
Mr.  Arnold,  however,  objects  to  the  count- 
ing by  this  court  of  any  of  tbe  ballots  pur- 
porting to  have  cast  at  the  Americus  pre- 
cinct, for  tbe  reason  that  tbey  bave  not 
been  preserved  as  required  by  law,  and 
were  not  brought  into  the  contest  court  in 
tbe  same  condition  in  which  tbey  were  left 
by  tbe  election  board  and  are  therefore  not 
as  good  and  safe  evidence  of  tbe  vote  cast 
in  the  Americus  precinct  as  the  returns 
kept  and  made  by  the  board  to  the  county 
commissioners  as  provided  by  law.  Tbe 
official  returns  as  shown  by  tbe  tally  sheets 
kept  and  returned  by  tbe  Americus  election 
board  give  Mr.  Moorhead  219  votes,  and  Mr. 
Arnold  200  votes.  The  count  by  this  court 
of  the  purported  ballots  from  that  precinct 
gives  Mr.  Moorhead  239  votes  and  Mr.  Ar- 
nold but  187  votes.  Mr.  Moorbead's  major- 
ity on  the  face  of  tbe  returns  Is  but  19  In 
Americus  precinct,  and  on  tbe  count  made 
by  this  court  of  the  purported  ballots  from 
that  precinct  his  majority  there  is  52,  being 
a  difference  of  33  votes  in  favor  of  Mr. 


Moorhead,  and  if  that  is  taken  as  correct 
it  gives  Mr.  Moorhead  a  majority  of  11  in 
the  district;  but  if  the  count  as  returned  by 
tbe  election  board  is  taken  as  tbe  best  and 
safest  evidence  of  the  Americus  vote,  it 
gives  Mr.  Arnold  a  majority  of  22  votes  In 
the  district.  It  is  therefore  apparent  that 
tbe  controlling  question  of  tbis  contest  is, 
which  is  tbe  best  and  safest  evidence  of  tbe 
vote  cast  In  the  Americus  precinct?  The  law- 
makes  tbe  count  and  returns  of  tbe  election 
board  prifaia  facie  evidence  of  the  Americus 
vote  and  lays  upon  Mr.  Moorhead  the  burden 
of  showing  by  competent  evidence  tliat  such 
returns  are  incorrect  so  as  to  effect  the  re- 
sult of  tbe  election  of  commissioner  in  the 
second  commlsloner  district  The  law  also 
makes  tbe  ballots  when  properly  preserved 
and  produced  tbe  primary  and  controlling 
evidence,  and  If  such  ballots  and  the  returns 
made  by  the  election  board  differ  tbe  ballots 
will  control  and  be  admitted  as  the  best 
and  safest  evidence.  It  is  said,  however,  by 
our  Supreme  Court,  in  Hudson  v.  Solomon, 
19  Kan.  186,  that  'in  order  to  continue  tbe 
ballots  controlling  as  evidence  it  must  ap- 
pear that  they  bave  been  preserved  in  tbe 
manner  and  by  the  officers  prescribed  in  the 
statute,  and  that  while  In  such  custody  they 
bave  not  been  so  exposed  to  the  reach  of 
unauthorized  persons  as  to  afford  a  reasona- 
ble probability  of  their  having  been  changed 
or  tampered  with.'  This  principle  was  an- 
.nounced  by  Judge  Brewer,  now  one  of  tbe 
Justices  of  tbe  Supreme  Court  of  tbe  United 
States,  and  has  been  adhered  to  by  our 
courts  ever  since.  Other  courts  have  laid 
down  the  same  rule.  In  People  v.  Living- 
ston, T9  N.  Y.  288,  it  is  said:  'Every  con- 
sideration of  public  policy  as  well  as  tbe  or- 
dinary rules  of  evidence  require  that  the 
party  offering  this  evidence  sliould  establish 
tbe  fact  that  tbe  ballots  are  genuine.  It 
is  not  sufficient  that  a  mere  probability  of 
security  -is  proven,  but  tbe  fact  must  be 
shown  with  a  reasonable  degree  of  certainty. 
If  tbe  boxes  bave  been  rigorously  preserved, 
tbe  ballots  are  tbe  best  and  highest  evi- 
dence, but  if  not,  tbey  are  not  only  the  weak- 
est  but  tbe  most  dangerous  evidence.  The 
Jury  might  not  be  satisfied  with  tbe  proof  of 
identity  and  yet  not  be  able  to  find  tbe  evN 
dence  that  actual  tampering  or  fraud  had 
been  committed.'  In  O'Gorman  v.  RIchter, 
16  N.  W.  418,  the  Supreme  Court  of  Minne- 
sota said:  'It  is  incumbent,  however,  upon 
the  party  offering  tbe  evidence  to  show  clear- 
ly and  to  tbe  satisfaction  of  tbe  court,  that 
the  ballots  bave  been  preserved  intact  be'ore 
tbey  can  be  admitted.'  In  Newton  v.  Newell, 
26  Minn.  529,  6  N.  W.  346,  tbe  court  held  that 
'it  must  affirmatively  appear  that  tbey  have 
been  carefully  preserved,  and  tbey  must 
have  been  so  carefully  preserved  as  to  place 
their  Identity  beyond  any  reasonable  doubt' 
McCrary  on  Elections,  {  472,  says:  "The  bur' 
den  of  proof  in  such  a  case  does  not  rest 
upon  tbe  party  objecting  to  the  ballots  as 
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eTidence.'  Other  authorities  are  to  the 
same  effect,  and  the  law  is  therefore  well 
settled,  that  to  entitle  Mr.  Moorbead  to 
bare  these  Amerlcus  ballots  counted,  he 
must  show  their  identity  to  the  satisfaction 
of  the  court,  and  that  they  have  been  pre- 
served substantially  as  required  by  law,  and 
falling  to  do  so,  the  returns  of  the  election 
board  Is  the  best  evidence.  The  Supreme 
Court  of  California  said  in  People  v.  Bur- 
den, 45  Cal.  241,  that:  'If  there  Is  evidence 
tending  to  show  that  the  ballots  cast  at 
an  election  are  not  sealed  up  after  being 
counted  by  the  board  of  canvassers,  or  that 
the  packages  of  ballots  have  been  opened 
and  changed  after  they  were  received  by  the 
clerk,  the  ballots  on  a  recount  by  the  board 
of  supervisors  are  not  tue  best  evidence,  but 
the  court  may  adopt  the  result  arrived  at 
by  the  board  of  canvassers  in  determining 
who  is  elected.'  To  the  same  effect  is  Mc- 
Crary  on  Elections,  {  474,  and  other  authori- 
ties. The  evidence  shows  that  the  Amerlcus 
election  board  strung  all  the  counted  ballots 
on  a  cord  as  they  were  counted,  united  the 
ends  of  the  cords  by  a  knot,  but  did  not 
seal  the  knot  with  sealing  wax  as  required 
by  law.  That  after  the  counting  they  at- 
tempted to  put  the  ballots  into  the  large 
paper  sack  or  envelope  furnished  by  the  coun- 
ty clerk  for  that  purpose,  that  the  string  of 
ballots  was  too  large  to  go  Into  the  large 
envelope,  and  in  the  attempt  to  put  them 
Into  It.  it  was  torn  part  way  down  one  side, 
leaving  a  portion  of  the  string  of  ballots 
outside.  That  they  then  took  a  gunny  sack, 
the  only  tbing  available,  and  put  the  large 
envelope  with  the  ballots,  part  in  and  part 
out,  into  it,  gunny  sack,  sewed  it  up,  over 
and  over  the  end  with  a  cord,  united  the 
ends  of  such  cord  in  a  knot  and  sealed  the 
knot  with  sealing  wax  as  best  tliey  could 
and  delivered  it  in  that  condition  to  the 
county  clerk  at  Emporia.  That  the  count; 
clerk  kept  It  with  other  packages  of  ballots 
received  from  other  precincts  in  the  vault  in 
his  office,  upstairs  in  the  courthouse,  for  a 
few  days,  until  he  got  time  to  take  them  to 
the  storage  vault  in  the  basement  of  the 
courthouse,  where  the  gunny  sack  remained 
until  a  few  days  before  the  commencement  of 
the  hearing  of  this  contest,  when  he  brought 
It  up  to  his  office  vault  and  placed  it  in  a 
locker  where  it  remained  until  called  for  by 
the  contest  court.  That  while  in  the  stor- 
age vault  the  gunny  sack  was  either  in  a 
box  locked  with  a  padlock,  the  key  to  which 
the  county  clerk  carried  on  bis  person,  or  in 
a  box  with  the  lid  nailed  down.  That  the 
county  clerk  was  away  from  Emporia  for  at 
least  a  week  of  the  time  that  the  gunny 
sack  was  In  the  storage  vault,  and  that 
others  than  himself  knew  the  combination 
of  the  lock  on  the  door  of  the  storage  vault, 
although  be  was  not  aware  of  that  fact, 
and  he  did  not  know  who  all  did  have  such 
knowledge  of  tbe  combination  on  that  door. 
That  when  tbe  gunny  sack  was  brought  be- 


fore tbe  contest  court  It  was  fastened  In  a 
different  manner  from  that  In  which  it  wab 
sewed  up  and  sealed  by  tbe  election  board. 
That  there  was  Inclosed  in  tbe  gunny  sack 
with  ballots,  all,  except  a  piece  about  six 
inches  square  of  a  large  paper  sack  or  en- 
velope such  as  was  fturnished  by  the  coun- 
ty clerk  to  the  election  board  wherein  to 
return  the  counted  ballots,  all  torn  to  .pieces, 
and  also  a  good  sized  piece  of  anothed  simi- 
lar paper  sack  or  envelope.  In  other  words, 
there  were  parts  of  two  similar  paper  sacks  ' 
or  envelopes  inclosed  in  the  gunny  sack  said 
to  contain  tbe  ballots  counted  by  the  elec- 
tion board  of  Amerlcus  precinct,  the  two 
parts  of  the  envelope  having  on  each  Identi' 
cal  printed  matter  or  words.  Upon  tbla 
state  of  facts  we  are  compelled  to  sustain 
tbe  objection  to  these  purported  ballots  ab 
evidence.  Tbey  are  surrounded  with  unmis- 
takable evidence  of  having  been  opened  for 
some  unexplained  purpose  and  their  integ- 
rity and  Identity  are  thereby  destroyed. 
There  Is  no  evidence  tending  to  show  who 
opened  the  gunny  sadc  in  which  the  ballots 
were  delivered  to  the  county  clerk,  or  when 
it  was  opened,  but  there  Is  clear  evidencft 
that  it  was  opened  by  some  one  between  tbe 
time  it  was  sealed  by  the  election  board  and 
the  time  It  was  brought  Into  the  contest 
court,  and  that  Is  sufficient  to  destroy  tbe 
Integrity  of  tbe  ballots  contained  In  such 
sack  as  the  best  and  primary  evidence.  Tbe 
testimony  shows  that  the  ballots  have  not 
been  preserved  so  as  not  to  be  so  exposed 
to  tbe  reach  of  unauthorized  persons  as  to 
afford  a  reasonable  probability  of  their  hav- 
ing l)een  changed  or  tampered  with,  accord- 
ing to  tbe  rule  laid  down  in  Hudson  v.  Solo- 
mon, 19  Kan.  177.  It  is  true  that  tbe  testi- 
mony also  shows  that  certain,  and  indeed 
numerous,  clerical  errors  were  made  by  the 
clerks  of  election,  in  keeping  the  tally  of  votes 
in  Amerlcus  precinct,  and  that  no  attempt 
was  made  to  rectify  the  errors  and  discrep- 
ancies by  a  recount  of  any  ballots,  still  tbe 
evidence  is  clear  that  all  such  errors  were 
rectified,  and  the  tally  sheets  corrected  to 
the  satisfaction  of  all  the  Judges  and  clerks 
of  election,  and  that  to  tbe  best  of  their 
knowledge  and  belief  every  legal  ballot  was 
correctly  counted  and  so  entered  on  the 
tally  sheet.  We  therefore  find  that  tbe  re- 
turns of  the  election  board  are  the  best  and 
controlling  evidence  of  the  vote  cast  in  Amer- 
lcus precinct.  These  returns  and  our  re- 
count of  the  ballots  cast  In  tbe  other  pre- 
cincts in  the  district  give  Mr.  O.  F.  Arnold 
a  majority  of  22  votes,  and  we  find  that  he 
was  duly  elected  commissioner  for  the  sec- 
ond district  in  Lyon  county,  Kan.,  and  w« 
pronounce  Judgment  accordingly." 

The  district  court  sustained  the  contest 
court,  and  In  this  proceeding  in  error  It  is 
urged  that  the  findings  of  the  contest  court 
are  not  sustained  by  tbe  evidence,  that  the 
question  of  the  authenticity  of  the  ballots 
from   Amerlcus  township  was  outside  tbe 
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Issues  made  by  the  pleadings,  and  that  an 
investigation  of  that  matter  was  waived  by 
the  contestee.' 

W.  C.  Harris  and  W.  A.  Randolph,  for 
plaintiCr  In  erroh  Bucli  &  Spencer,  for  de- 
fendant in  error, 

BURCH,  J.  (after  stating  the  facts).  In 
the  second  TOlume  of  Wigmore  on  Evidence, 
at  page  1345,  It  Is  said  that  the  law  "assumes 
the  objectivity  of  esternr.l  nature;  and  for 
the  purposes  of  Judicial  Inrestigation  a  thing 
perceived  by  the  tribunal  as  existing  does 
exist"  On  the  following  page  of  the  same 
work  It  is  further  stated:  "There  is  al- 
ways a  question  as  to  the  relevancy  of  a 
circumstance,  or  the  quailflcatlons  of  a  wit- 
ness; there  can  never  be  a  question  as  to 
the  relevancy  of  the  thing  Itself,  autoptlcally 
produced.  Add  to  this  that,  since  either  sort 
of  evidence,  testimonial  or  circumstantial, 
is  one  step  removed  from  the  thing  itself  to 
be  proved,  the  production  of  the  thing  itself 
would  seem  to  be  the  most  natural  and  effi- 
cient process  of  proof.  If  the  question  is 
whether  a  shoe  Is  fastened  by  laces  or  by 
buttons,  the  testimony  of  one  who  has  seen 
the  shoe  or  the  circumstance  that  a  button 
has  fallen  from  the  shoe,  can  at  least  be 
no  more  satisfactory  than  the  Inspection  of 
the  shoe  in  court.  Accordingly,  It  might  be 
asserted,  a  priori,  that  where  the  existence 
or  the  external  quality  or  condition  of  a 
material  object  are  in  issue  or  are  relevant 
to  the  issue,  the  Inspection  of  the  thing  It- 
self, produced  before  the  tribunal,  is  always 
proper,  provided  no  spedflc  reason  of  policy 
or  privilege  bears  decidedly  to  the  contrary. 
Such  ought  to  be,  and  such  apparently  is,  the 
principle  accepted  by  the  courts."  In  one  of 
the  cases  cited  in  support  of  this  test  It  Is 
said:  "There  can  be  no  objection  to  the 
otber  finding,  to  wit,  'that  the  plaintiff  Nan- 
ny Is  a  white  woman.'  The  Jury  find  this 
fact  upon  their  own  Icnowledge, — in  other 
words,  by  Inspection.  Was  this  improper?- 
•  •  •  If  the  plaintiff  Nanny  had  not  been 
before  the  Jury,  they  must  have  found  their 
verdict  upon  the  testimony  of  others,  which 
would  have  amounted  only  to  a  probability. 
But  here  they  have  the  highest  evidence,  the 
evidence  of  their  own  senses."  Hook  v. 
Pagee,  2  Munf.  (Va.)  379,  384.  This  court 
has  gone  far  enough  to  uphold  a  verdict  for 
damages  in  a  railroad  right  of  way  case  for 
the  expense  of  constructing  and  maintaining 
farm  crossings  although  there  was  no  evi- 
dence of  the  nec^slty  of  such  crossings  ex- 
cept the  Jury's  view  of  the  land.  K.  C.  &  S. 
W.  Rid.  Co.  V.  Baird,  41  Kan.  69,  21  Pac. 
227.  These  authorities  control  the  decision 
of  the  iflrst  question  presented. 

There  Is  no  dispute  concerning  the  manner 
In  which  the  election  board  of  Amerlcus 
township  disposed  of  the  ballots  cast  in  that 
precinct  as  they  were  counted  and  after  they 
were  counted.    There  is  ample  evidence  to 


sustain  the  finding  of  the  contest  court  in 
reference  to  the  manner  In  which  the  ballots 
were  kept  and  exposed  after  they  were  re- 
turned to  the  county  clerk,  and  before  they 
were  brought  Into  court.  The  members  of 
the  contest  court  needed  no  witnesses  to 
tell  them  what  they  saw  when  the  gunny 
sack  containing  the  8ui)posed  ballots  was 
brought  before  them  and  when  It  was  open- 
ed. The  record  Is  specific  upon  the  point 
that  they  did  inspect  the  sack  and  Its  con- 
tents at  that  time.  However  strange  It  may 
seem  that  the  bag  should  have  been  tamper- 
ed with  this  court  cannot,  contend  with  the 
Judges  of  the  contest  court  In  reference  to 
the  report  of  their  own  senses.  Therefore, 
this  court  cannot  declare  to  be  unsupported 
an  unequivocal  finding  that  the  receptacle 
in  which  the  ballots  were  kept  was  fastened 
In  a  different  manner  from  that  in  which  It 
was  sewed  up  and  sealed  by  the  election 
board,  and  that  it  contained  matter  which 
the  election  board  did  not  place  there.  Be- 
sides, the  finding  under  consideration  Is  sup- 
ported by  the  testimony  of  one  of  the  at- 
torneys for  the  contestee,  and  by  an  infer- 
ence from  the  testimony  of  one  of  the  elec- 
tion officials  of  Amerlcus  township,  so  that 
the  rule,  sometimes  invoked,  that  evidence 
obtained  by  Inspection  must  be  supplement- 
ed by  evidence  capable  of  being  embodied 
In  a  bill  of  exceptions,  has  been  complied 
with.  See  City  of  Topeka  v.  Martlncau,  42 
Kan.  387,  391,  22  Pac.  419,  5  L.  R.  A.  775. 
The  proceeding  of  this  court  is  one  In  error. 
The  facts  cannot  be  retried  here.  Disputed 
evidence  cannot  be  weighed  at  all,  and  If  an 
attempt  were  made  to  do  so  the  most  enlight- 
ening piece  of  Information  the  contest  court 
received,  that  afforded  by  an  Inspection  of 
the  bag  and  Its  contents  is  unavailable. 
The  facts  found  bring  the  case  clearly  within 
the  rule  announced  by  the  authorities  cited 
and  relied  upon  by  the  contest  court,  and 
the  rejection  by  that  tribunal  of  the  ballots 
offered  by  the  contestor  as  primary-evidence 
to  establish  his  claim  must  be  sustained. 
The  evidence  was  clearly  sufficient  to  war- 
rant the  contest  court  in  adopting  the  official 
returns  as  the  next  best  evidence  of  the  re- 
sult of  the  election  In  Amerlcus  township 
and  Its  conduct  in  that  respect  is  approved. 
The  complaint  that  the  question  which 
was  raised  concerning  the  authenticity  of  the 
papers  produced  by  the  contestor  as  the 
ballots  from  Amerlcus  township  Is  not  re- 
ferred to  in  'the  pleadings,  is  clearly  not 
ground  for  reversal:  The  objection  was  to 
the  lutroductiou  of  certain  papers  as  not  the 
best  evidence.  The  facts  upon  which  the  ob- 
jection was  based  did  not  constitute  a  de- 
fense to  the  contestor's  claim  even  If  they 
had  been  stated  in  the  answer.  His  causes 
of  contest  still  might  be  true  and  easily 
provable,  and  certainly  it  Is  not  permissi- 
ble to  plead  In  an  answer  facts  merely  as  a 
foundation  upon  which  to  base  objections  io 
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evidence  wblcli.  tt  to  anticipated  the  moving 
party  will  nse  at  the  trial  to  Bustaln  the  al- 
legations of  bts  pleading.  An  answer  sub- 
serves other  purposes.  Its  function  to  limit- 
ed to  the  definition  of  Issues. 

In  this  case  the  issue  was  the  number  of 
lawful  ballots  tbat  bad  been  cast  at  an  elec- 
tion and  the  number  which  each  of  two 
candidates  had  received.  The  burden  of 
proving  that  be  had  a  majority  rested  upon 
the  contestor.  He  offered  in  support  of  bis 
dalm  certain  papers  taken  from  a  bag  pro- 
duced by  the  county  clerk.  Then  the  Inevit- 
able question  arose,  what  were  those  papers 
and  what  persuasive  efTect  ougbt  to  be  con- 
ceded to  them  under  the  law?  If  they  were 
genuine  ballots  they  were  Important ;  If  tbey 
were  not  genuine  or  if  tbey  bad  been  sub- 
jected to  fraudulent  manipulation,  tbey  pos- 
sessed no  evidential  value.  Therefore  a  pre- 
liminary Investigation  became  essential  in  or- 
der to  decide,  not  who  was  elected  but  if  this 
evidence  tendered  by  the  contestor  in  sup- 
port of  his  claim  could  be  admitted.  This 
preliminary  question  was  not  different  from 
innumerable  others  of  analogous  character 
constantly  arising  in  the  course  of  trials  of 
questions  of  fact,  and  tbat  it  bad  no  place 
in  the  pleadings,  and  no  effect  whatever  to 
enlarge  the  Issues  Is  too  obvious  to  require 
further  comment 

It  is  said  that  the  record  falls  to  note  a 
specific  objection  to  the  reception  in  evidence 
as  genuine  ballots  of  the  papers  produced  as 
such.  The  parties  examined  and  cross-ex- 
amined many  witnesses  and  filled  many 
pages  of  the  record  with  testimony  bearing 
upon  the  authenticity  of  the  returns  from 
Amerlcus  township  in  all  respects  as  If  some 
serious  question  regarding  them  had  arisen. 
The  record  bears  Internal  Indications  that 
tbe  contestor  was  fully  aware  of  the  point 
toward  which  the  investigation  tended.  He 
Introduced  evidence  which  to  the  mind  of 
this  court  strongly  supported  the  proposition 
tbat  the  returns  were  uncorrupted.  Even 
tf  tbe  contestee  Interposed  no  objection  the 
contest  court  was  not  obliged  to  count  spuri- 
ous returns.  The  action  of  that  court  was 
clearly  described  in  its  written  findings,  and 
accident  and  surprise  are  not  argued  as 
grounds  for  a  new  trial.  Therefore  the  par- 
ties are  bound  in  all  respects  as  if  the  record 
contained  tbe  formal  verbal  expression 
which  the  contestor  Insists  should  have  been 
employed. 

The  objection  that  the  contestee  waived 
ail  questions  relating  to  the, Identity  and 
trustworthiness  of  the  ballots  from  Amerlcus 
township  is  not  sustainable.  If  the  same  rule 
were  applied  to  tisc  contestor  which  be  in- 
vokes against  the  contestee  the  matter  could 
not  be  considered.  The  objection  of  waiver 
new  made  was  not  urged  upon  the  trial  court 
It  is  not  necessary,  however,  to  rest  a  decis- 
ion upon  such  narrow  ground. 

The  contestor  makes  no  attempt  to  show 
that  he  was  injured  by  the  reopening  of  the 


case.  He  asked  for  no  delay,  datmed  no 
change  In  circumstance  or  modification  of 
condition  rendering  the  inquiry  prejudicial, 
produced  witnesses  in  his  own  behalf,  and 
participated  In  the  proceeding  until  be  volun-. 
tarlly  rested.  Neither  is  there  any  element 
of  estoppel  in  the  case.  The  contestor  was 
not  induced  to  give  up  any  rights  on  account 
of  what  the  contestee  did.  Besides  this, 
the  public  bad  an  interest  in  the  contest 
which  the  rival  claimants  to  the  olBce  could 
not  barter  away.  Arnold  and  Moorhead 
could  not  bind  the  contest  court  by  an  ar-. 
rangement  that  one  of  them  should  be  elect- 
ed by  a  canvass  of  unidentified  returns,  and 
the  court  was  not  obliged  to  rest  under  the 
imputation  that  its  findings  were  based  upon 
a  count  of  Illegitimate  ballots.  It  had  the 
right  to  demand  the  production  of  further 
evidence  if  it  saw  fit,  and  to  open  the  pro- 
ceeding's for  that  purpose.  Upon  the  sugges- 
tion to  it  of  suspicious  facts  it  was  not  only 
authorized,  but  was  under  obligation  to  take 
the  steps  necessary  to  ascertain  the  truth. 

The  propriety  of  tbe  com-t's  conduct  In 
opening  the  case  to  not  to  be  determined  by 
the  result  of  the  hearing,  and  tbe  contestor 
really  has  no  substantial  complaint  to  make 
except  tbat  the  court  found  against  what 
be  believes  to  be  the  weight  of  tbe  evidences 
If  his  position  upon  that  subject  be  correct 
the  record  is  such  that  under  the  establishr 
ed  rules  of  law  thto  court  can  grant  no  rer 
lief. 

Therefore  tbe  judgment  of  the  district 
court  to  affirmed.  All  tbe  Justices  coucuiv 
ring. 


(7S  Kan.  1M> 
TOUNG  et  al.  v.  BIGGER. 
(Supreme  Court  of  Kansas.    Feb.  10,  1006.) 

1.  Ejectment— Partial  Rkcovebt— Costs. 

Where  a  petition  in  ejectment  alleges  a 
full  title,  and  the  answer  includes  a  general 
denial,  coupled  with  tbe  statement  that  the  de- 
fendant owns  only  a  fractional  interest  in  the 
property  and  bag  no  information  regarding  tbe 
ownership  of  the  remainder,  the  plaintiff,  upon 
proof  of  partial  title,  is  entitled  to  a  proportion- 
ate recovery  and  to  a  judgment  for  his  costs, 
such  a  case  not  being  within  the  contemplation 
of  tbe  Code  provision  requiring  a  tenant  m  com- 
mon in  suing  a  co-tenant  for  the  possession  of 
real  estate  to  allege  tbat  the  defendant  has  de- 
nied  his   right. 

2.  Same— EviDENCB— SuFFiCMNCT. 

The  evidence  examined,  and  held  not  te 
support  the  judgment 

S.  Tenancy    in    Common— Taxes— Paymcnt 
BT  One  Tenant— Right  to  Lien. 

The  owner  of  an  undivided  interest  in  real 
estate  who  is  not  in  receipt  of  any  income  from 
it  and  who  has  not  ousted  bis  co-tenant  to 
entitled  upon  paying  taxes  on  the  entire  prop- 
erty to  a  lien  for  the  amount  paid  in  excesr 
of  his  proper  proportion,  which  may  be  en- 
forced against  his  co-tenant's  grantee  who  taket 
title  by  a  quitclaim  deed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49t 
Cent  Dig.  Tenancy  in  Common.  K  00,  89.] 

(Syllabus  by  the  Court) 
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Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  Wm.  O.  Holt,  Judge. 

Action  by  W.  H.  Bigger  against  Kate  Toung 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

T.  J.  Wbite,  for  plaintiffs  In  error.  Kep- 
llnger  &  Trickett,  for  defendant  in  error. 

MASON,  J.  W.  H.  Bigger  sued  Kate  and 
Nannie  Xoung  to  recover  the  possession  of  a 
tract  of  land  and  for  mesne  profits.  The 
plaintiff's  petition  was  general  in  form  and 
claimed  a  complete  title.  The  answer  Includ- 
ed a  general  denial,  coupled  with  a  state- 
ment that  the  defendants  owned  an  undivided 
uine-tweutieths  of  the  land  and  had  no  in- 
formation as  to  who  owned  the  remaining  In- 
terest The  plaintiff  recovered  a  Judgment 
for  the  possession  of  eleven-twentletbs  of  the 
tract,  for  $132  as  bis  share  of  the  rental 
value  for  20  months,  for  $55.15  on  account 
of  taxes  paid  on  the  entire  property,  and  for 
costs.    The  defendants  prosecute  error. 

Plaintiffs  In  error  contend  that  the  form  of 
the  plaintiff's  petition  was  fatal  to  bis  re- 
covery in  this  action,  because  of  tlie  require- 
ment of  section  597  of  the  Civil  Code  (section 
50S4,  Oen.  St  1901),  wblbh  reads:  "In  an 
action  by  a  tenant  in  common  of  real  property 
against  a  co-tenant,  the  plaintiff  must  In  ad- 
dition to  what  Is  required  In  section  five  hun- 
dred and  ninety-five,  state  In  bis  petition  that 
tbe  defendant  either  denied  the  plaintiff's 
right,  or  did  some  act  amounting  to  such 
denial."  Tbe  contention  is  not  well  founded 
for  tbe  reason  that  tbe  plaintiff  did  not  sne 
as  a  tenant  in  common,  but  as  one  having 
complete  title  to  the  property.  That  bis  evi- 
dence failed  to  support  his  claim  in  its  en- 
tirety did  not  affect  his  right  to  recover  the 
interest  to  which  be  established  bis  title. 
Gatton  ▼.  Tolley,  22  Kan.  67a  The  defend- 
ants, by  Including  In  their  answer  a  general 
denial,  made  an  Issue  upon  tbe  question 
whether  the  plaintiff  had  a  right  to  any  part 
of  tbe  property,  and  the  proof  being  against 
them  they  were  properly  taxed  with  the 
costs.  The  fact  that  their  pleading  only 
claimed  title  for  themselves  to  nine-twentieths 
of  the  land,  and  recited  that  they  had  no  In- 
formation concerning  the  ownership  of  the  re- 
maining Interest  has  no  bearing  on  tbe  mat- 
ter. Their  denial  of  plaintiff's  claim  was  no 
less  effective  because  they  avowed  Ignorance 
of  the  real  fact,  or  because  they  asserted 
only  a  partial  title  for  themselves.  Moreover 
there  was  some  evidence  tending  to  show  that 
before  the  bringing  of  the  action  they  had 
asserted  an  exclusive  right  of  possession 
as  against  the  plaintiff. 

Tbe  evidence  showed  that  in  1882  W.  F. 
Winner,  having  then  a  full  title  to  the  land, 
conveyed  an  undivided  eleven-twentletbs.  to 
E.  H.  Allen.  A  tax  deed  to  the  remaining 
nine-twentieths,  the  validity  of  which  is  not 
assailed,  was  issued  to  Robert  Toung  In  189.5, 
and  the  title  so  created  passed  to  tbe  defend- 


ants in  1897.  On  October  6, 1903,  Winner  ex- 
ecuted a  warranty  deed  to  tbe  entire  tract 
to  tbe  plaintiff,  but  tbe  instrument  passed 
nothing,  for  the  grantor  had  already  convey- 
ed away  eleven-twentletbs  and  tbe  tax  deed 
bad  extinguished  bis  title  to  tbe  remainder. 
On  October  20,  1903,  Allen  quitclaimed  blJ> 
eleven-twentieths  to  the  plaintiff.  On  Novem- 
ber 18,  1902,  a  tax  deed  for  tbe  whole  prop- 
erty was  issued  to  B.  Q.  Horton,  who  quit- 
claimed to  the  plaintiff  on  November  4,  1903. 
This  deed  was  held  to  be  invalid  as  a  con- 
veyance of  title.  It  results  from  this  evi- 
dence that  at  the  time  the  action  was  brought 
the  plaintiff  owned  eleven-twentieths  of  the 
land  and  the  defendants  nine-twentieths.  Tbe 
court  80  found,  and  the  correctness  of  the 
finding  is  not  challenged.  Tbe  only  remain- 
ing matters  of  controversy  relate  to  tbe  money 
awards. 

Tbe  action  was  brought  December  3,  1903. 
The  trial  was  completed  and  tbe  cause  sub- 
mitted to  tbe  court  July  18,  1904  The  de- 
cision was  announced  and  Judgment  rendered 
November  19,  1904.  The  court  found  that 
tbe  plaintiff  was  entitled  to  recover  $132  as 
his  proportionate  share  of  the  rent  for  20 
months.  This  finding  seems  to  be  based  up- 
on evidence  of  tbe  reasonable  rental  valno 
of  tbe  property.  Tbe  plaintiffs  in  error  claim 
that  they  were  tenants  in  common  wbo  liad 
not  ousted  tlieir  co-tenant  and  were  only 
liable  for  a  share  of  tbe  rents  actually  re- 
ceived. In  the  brief  of  the  defendant  in  er- 
ror It  Is  said :  "We  recognize  tbe  rule  that  a 
party  can  only  be  held  liable  for  the  amount 
of  rents  actually  received,  if  that  amount  be 
shown.  *  *  *  It  is  not  disputed  ttiat 
Young  was  in  possession  and  rented  and  re- 
ceived the  rent"  We  have  made  no  examina- 
tion of  the  evidence  to  determine  whether 
tbe  case  is  one  in  which  the  defendants  might 
be  chargeable  with  the  reasonable  rental 
value  of  tbe  property  Irrespective  of  tbe 
amount  actually  received.  We  Interpret  tbe 
language  Just  quoted  as  an  admission  that 
It  Is  not  Our  attention  is  not  called  to  any 
part  of  the  evidence  where  It  Is  shown  that 
the  defendants  received  any  rent  whatever. 
In  such  search  of  the  record  as  we  have  been 
able  to  make  we  find  none,  and  therefore  con- 
clude that  upon  tbe  plaintiff's  own  theory 
the  finding  complained  of  was  erroneous.  Tbe 
finding  also  appears  to  lack  support  from 
another  standpoint  No  explanation  Is  offer- 
ed of  the  period  for  which  a  recovery  of  rents 
was  allowed.  Plaintiff's  title  accrued,  as 
has  been  stated,  October  20,  1903.  The  Judg- 
ment was  rendered  13  months  later.  The  tax 
deed  under  which  the  plaintiff  claimed,  but 
which  was  held  to  convey  no  title,  was  Issued 
20  months  before  the  time  the  cause  was 
submitted,  and  it  may  be  that  through  some 
Inadvertence,  such  as  confusing  the  date  of 
the  tax  deed  with  that  of  Allen's  deed  to  tbe 
plaintiff,  this  period  was  assumed  to  be  that 
for  which  the  defendants  should  be  held 
accountable  for  rents.* 
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Tbe  conrt  allowed  the  plaintiffs  a  lien  np- 
on  the  defendants'  interest  In  the  property 
for  a  proportionnte  amount  of  the  taxes  tbe 
payment  of  which  was  evidenced  by  tbe  tax 
deed  that  was  held  to  be  Invalid.  Tbe  de- 
fendants complain  of  tbla  on  the  ground  that 
Inasmuch  as  tbe  plaintiff  was  a  part  owner 
of  the  property  when  Horton  conveyed  to 
him  be  was  disqualified  to  acquire  a  tax  title, 
that  bis  attempted  purchase  of  one  operated 
as  a  redemption,  and  that  be  cannot  take 
advantage  of  the  statute  requiring  tbe  re- 
iiubursement  of  tbe  bolder  of  a  tax  deed 
which  is  set  aside  on  account  of  defects. 
There  was  evidence,  however,  that  tbe  plain- 
tiff really  bought  the  tax  title  before  be  bad 
any  interest  in  the  property,  although  the 
deed  in  consummation  of  tbe  purchase  was 
not  made  until  after  be  received  tbe  deed 
from  Allen.  It  will  not  be  necessary  to  de- 
termine the  questions  thus  suggested.  Tbe 
defendants  concede  that  tbe  plaintiff  was 
entitled  to  a  lien  on  their  interest  in  the  land 
as  for  taxes  paid,  but  say  that  be  could  not 
«iforce  It  in  this  action  because  be  bad  not 
pleaded  a  claim  for  contribution.  We  think 
no  possible  prejudice  resulted  to  the  defend- 
ants from  tbe  manner  in  which  this  matter 
was  brought  to  tbe  attention  of  tbe  court, 
and  that  no  error  was  committed  in  respect 
of  tbe  allowance  made  to  the  plaintiff  for 
taxes  paid. 

The  final  error  assigned  Is  based  upon  tbe 
refusal  of  tbe  conrt  to  allow  the  defendants 
to  charge  against  tbe  plaintiff  a  part  of  the 
taxes  which  they  bad  paid  upon  tbe  entire 
property  before  he  acquired  any  Interest  In  It 
Tbe  taxes  paid  by  the  defendants  upon  tbe 
part  of  tbe  property  owned  by  Allen  gave 
them  a  .Hen  upon  It  Is  against  him.  17  A.  & 
E.  Encycl.  of  L.  (2d  Ed.)  68(5.  Bigger,  when 
be  bought  from  Allen,  received  only  a  quit- 
claim deed.  He  therefore  stood  In  tbe  shoes 
of  the  grantor.  He  acquired  no  higher  right 
than  Allen  bad  bad,  and  took  tbe  property 
charged  with  this  lien.  There  is  no  showing 
that  when  these  taxes  accrued  or  were  paid 
the  defendants  bad  ousted  their  co-tenants  or 
were  In  tbe  receipt  of  any  Income  from  tbe 
property.  We  therefore  think  tbe  court  erred 
In  not  allowing  tbe  defendants  credit  for 
the  taxes  they  bad  paid  in  excess  of  their  due 
•  proportion. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered.    All  tbe  Justices  concurring. 


(73  Kan.  165) 

CITY  OF  OTTAWA  v.  JOHNSON. 
(Supreme  Court  of  Kansas.    Feb.  10,  1006.) 

Cbiuinai,  Law— Summabt  Triai/— Appeal- 
Bond. 

Where  defendant,  upon  conviction  in  police 
court,  offers  an  appeal  bond  signed  only  by 
himself,  and  the  police  judge  approves  it,  and 
disciiai'ges  him  from  custody.  It  is  error  for 
the  di!<trict  court  to  dismiss  tbe  appeal  be- 
canse  the  l>ond  lacks  the  signature  of  a  surety, 
althongh  the  statute  provides  tliat  no  appeal 
shall  be  allowed  onleas  tbe  appellant  enters  in- 


to a  recognizance  with  good  and  sufficient  secur- 
ity to  be  approved  by  tbe  police  judge,  for  bis 
appearance    in    district    court    to    answer    tbe 
charge  against  him. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Franklin  Coun- 
ty;  C.  A.  Smart  Judge. 

Mary  Johnson  was  convicted  of  violation 
of  a  city  ordinance,  and  appeals.    Reversed. 

Gamble  &  Costigan,  for  appellant  Geo.  D. 
Matbbun,  for  appellee. 

MASON,  J.  On  May  29,  1905,  Mary  John- 
son was  convicted  in  police  court  of  tbe  viola- 
tion of  an  ordinance  of  a  city  of  the  second 
class.  On  the  same  day,  for  tbe  purpose 
o..  effecting  an  appeal  to  the  district  court 
she  presented  a  bond  for  her  appearance  at 
tbe  next  term  thereof,  signed  by  Iierself,  but 
by  no  other  person.  Tbe  police  judge  in- 
dorsed bis  approval  upon  tbe  bond,  and  tbe 
defendant  was  discharged  from  custody.  At 
the  next  term  of  the  district  court,  in  Sep- 
tember, she  appeared  for  trial,  and  tbe  prose- 
cution moved  to  dismiss  the  appeal  upon  tbe 
ground  that  tbe  bond,  tteing  signed  by  no 
one  except  the  plaintiff,  was  void.  Tbe  mo- 
tion was  sustained,  and  tbe  defendant  upon 
an  appeal  to  this  court  presents  tbe  single 
question  of  the  correctness  of  that  ruling. 

In  behalf  of  the  appellee  it  Is  argued  that 
the  statute  (section  1041,  Gen.  St  1901) 
makes  It  a  condition  of  the  allowance  of  an 
appeal  from  a  conviction  in  police  court  that 
the  defendant  shall  enter  into  a  recognizance 
"with  good  and  sufllelent  security  to  be  ap- 
proved by  tbe  police  judge,"  for  his  appear- 
ance In  the  district  court;  that  tbe  word 
•security"  as  there  used  means  "surety"; 
and  that  tbe  bond  given  In  this  case,  not 
being  signed  by  a  surety,  failed  to  comply 
with  the  statute  and  was  therefore  an  ab- 
solute nullity  and  conferred  no  Jurisdiction 
upon  tbe  district  court  To  this  we  cannot 
agree.  It  was  held  in  McClelland  Bros.  v. 
Allison,  34  Kan.  155,  8  Pac.  239,  that  an 
appeal  bond  approved  by  a  justice  of  tbe 
peace  in  a  civil  case,  signed  only  by  the 
parties  against  whom  the  judgment  had  been 
rendered,  was  not  entirely  void,  and  might 
be  amended,  although  tbe  statute  (section 
5354.  Gen  St  1901)  required  that  It  should 
be  signed  by  "afr  least  one  good  and  suflJcient 
surety."  It  Is  true  that  there  is  express 
statutory  authority  (s.ection  5361,  Gen.  St 
1901)  for  renewing  an  appeal  bond  in  a 
civil  case  where  the  surety  Is  InsufiBclent  or 
the  undertaking  is  defective  in  form  or 
amount  while  the  Criminal  Code  contains  no 
corresponding  provision.  In  tbe  case  cited 
the  statute  permitting  such  renewal  was  re- 
ferred to,  but-  the  conclusion  reached  in- 
volved a  holding  that  the  bond  there  undw 
consideration,  although  lacking  a  surety,  was 
not  absolutely  void,  and  a  distinction  was 
noted  in  that  regard  between  such  a  bond  and 
one  running  to  tbe  wrong  obligee,  which  was 
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decided  in  rx)\itt  v.  Railroad  Co.,  26  Kan. 
297,  to  be  without  efifect  for  any  purpose. 

It  is  said,  and  tbere  appears  to  be  no  an- 
tbority,  to  the  contrary,  that  "although  the 
statute  provides  that  recognizances  shall  be 
executed  by  two  sureties,  a  recognizance  is 
not  Invalid  because  executed  by  one  only." 
3  A.  &.  E.  Encyc.  of  L.  (2d  Ed.)  683.  See. 
also,  2  Cyc.  922.  Upon  the  same  principle 
it  seems  clear  that  a  recognizance'  upon  ap- 
peal, entered  Into  by  a  defendadt  without 
any  surety  whatever,  although  it  fails  to 
meet  fully  the  requirements  of  the  law.  Is 
not  utterly  void,  but  if  approved  and  acted 
upon  is  eltective  to  bind  the  signer,  and  con- 
fer jurisdiction  upon  the  appellate  court  No 
question  is  presented  regarding  the  right  of 
the  district  court  to  require  the  giving  of  a 
further  recognizance. 

The  Judgment  is  reversed,  with  directions 
to  overrule  the  'motion  to  dismiss.  All  the 
Justices  concurring. 


(73  Kan.  ISl) 


In  re  ELLIOTT. 


(Supreme  Court  of  Kansas.    Feb.  10,  1906.) 

1.  Witnesses— Pbivilbgeu   Communications 
—Communication  to  Attorney. 

In  order  tor  a  communication  from  a  client 
to  his  attorney  to  be  confidential,  and  to  impose 
upon  the  attorney  the  duty  of  not  disclosing  the 
same,  it  must  be  of  a  confidential  character  and 
so  regarded,  at  least  by  the  client,  at  the  time, 
and  must  relate  to  a  matter  which  is,  in  its 
nature,  private  and  properly  the  subject  of  con- 
fidential disclosure. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Cent.  Dig.  Witnesses,  {  763.] 

2.  Same— Confidential  Character. 

An  answer  which  has  been  prepared  for  the 
purpose  of  being  filed  by  or  on  behalf  of  th& 
client  and  read  by  the  notary,  with  the  con- 
sent of  the  client,  and  the  substance  of  which 
has  been  given  by  the  client  to  a  newspaper  re- 
porter and  published,  and  which  answer  has 
been  shown  by  the  client  to  and  with  client's 
consent,  read  by  an  attorney  appearing  against 
said  client  in  the  proceeding  in  which  it  was 
to  be  filed  and  the  substance  of  which  answer 
has  been  incorporated  in  a  petition  by  the  client 
against  his  attorney  and  filed  in  another  action. 
is  not  such  a  confidential  communication. 

[Ed.  Note. — For  cases  in  point,  see  vol.  60, 
Cent.  Dig.   Witnesses,  |   763.] 

3.  Attobnet  —  Disbarment  Pboceedino  — 
Time  fob  Bringing. 

While  there  is  no  statute  of  limitations 
which  is  technically  applicable  to  a  disbarment 
proceeding,  yet  where  the  aHeged  misconduct 
set  forth  in  a  charge  is  shown  to  have  occurred 
more  than  13  years  before  the  charge  is  filed 
in  this  court,  and  it  appears  that  proceedings 
to  investigate  the  occurrence  were  instituted 
soon  thereafter  and  proceeded  so  far  that  an 
accusation  was  prepared  and  the  accused  made 
known  his  defejise  thereto,  and  that  thereupon 
the  district  court  having  jurisdiction,  and  the 
members  of  the  bar  thereof  dropped  further 
proceedings,  and  thereafter  the  judge  of  said 
court  and  the  members  of  the  bar  recognized 
the  accused  professionally  an'd  socially,  this 
court  will  not  consider  such  charge.  It  is  at 
least  stale. 
(Syllabus  by  the  Court.) 

"  Proceedings  for'  the  disbarment  of  O.  B. 
Elltott  '-Be^ondent  acquitted. 


W.  P.  Hackney,  for  relator.  Stanley,  Ver- 
milion &  Evans  and  Gleed,  Ware  &  Gleed, 
for  respondent 

SMITH,  J.  In  this  proceeding  this  court 
Is  the  trior  of  the  facts  involved,  as  shown 
by  the  evidence,  as  well  as  of  the  questions 
of  law  presented.  We  must  weigh  the  evi- 
dence— must'  determine  between  conflicting 
statements  what  Is  most  probably  the  truth. 
The  evidence  Is  presented  In  many  volumi- 
nous depositions  and  exhibits  thereto  at- 
tached; so  we  have  not  the  opportunity  of 
a  jury,  or  of  the  ordinary  trial  court,  of  ob- 
serving the  appearance  and  bearing  of  the 
witnesses,  and  their  manner  of  testifying, 
which  aids  so  largely  In  determining  their 
credibility.  The  history,  therefore,  so  far 
as  it  is  disclosed  by  the  evidoice  of  the 
relator  or  prosecutor  and  of  the  respondent 
and  other  witnesses,  and  especially  of  their 
relations  to  this  proceeding,  becMnes  of  more 
than  usual  importance,  as  does  also  the 
animus  of  the  accuser  disclosed  by  the  briefs. 

The  following  is  a  general  outline  of  the 
history  of  the  prosecutor  and  the  respondent 
as  shown  by  the  evidence.  The  respondent 
was  admitted  to  the  bar  in  Illinois  in  1882 
and  practiced  law  In  that  state  till  1885, 
when  he  came  to  Kansas  and  settled  at  Wel- 
lington, wbei-e  he  has  ever  since  practiced 
his  profession.  It  Is  conceded  by  the  prose- 
cution, and  testified  to  by  his  associates,  that 
respondent  had  for  nearly  20  years  before 
the  filing  of  the  charges  in  this  proceeding 
been  prominent  In  the  practice  of  his  pro- 
fession, and  It  does  not  appear  that  bis  in- 
tegrity bad  theretofore  been  questioned,  ex- 
cept in  the  matter  set  forth  In  a  supplemen- 
tal charge  alleging  an  attempt  to  bribe  Judge 
Ray  in  1891,  to  which  we  will  recnr.  The 
relator,  Cleo  D.  Burnette,  was  admitted  to 
the  bar  In  1895,  and  after  serving  as  justice 
of  the  peace  and  probate  judge  went  Into 
partnership  with  respondent  In  1900.  His 
ability  seems  to  have  been  well  recognized, 
and  it  does  not  appear  that  his  Integrity  was 
ever  questioned  until  the  genuineness  of  the 
letter  copied  in  the  letter  boolE  of  Elliott  & 
Burnette  under  date  of  May  31,  1902,  was 
disputed.  He  was  found  guilty  of  forging 
this  letter  and  disbarred  by  the  district  court 
of  his  county  In  1903.  He  removed  to  Call- ' 
fomia  soon  after  bis  disbarment  to  recupe- 
rate his  health,  but  returned  after  a  residence 
there  of  some  months,  and  in  June,  1905,' 
filed  the  charges  in  this  court  in  this  pro- 
ceeding. A  reading  of  the  testimony  of  the 
accuser  and  the  accused  impresses  one  with 
the  apparent  frankness  and  unevaslveness 
of  the  accused  in  his  answer  and  In  giving 
his  answer.  While  the  accuser  in  one  part 
of  his  deposition  depicts  himself  as  being, 
for  a  considerable  period  of  time,  In  such 
condition  of  mind  as  to  be  practically  uncon- 
scious of  what  took  place  hi  his  presence  and 
unaccountable  therefor,  in  another  part  be 
recites  to  the  minutest  details,  events  which 
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he  says  occurred  within  the  same  period  and 
In  connection  with  the  very  acts  for  which  by 
reason  of  his  mental  condition  he  claims  to 
be  unaccountable.  By  reason  of  this  we 
have  been  unable,  where  a  criminating  fact 
depends  upon  the  assertion  thereof  by  the 
accuser  alone  and  the  denial  thereof  by  the 
accused,  to  find  the  existence  of  the  fact 
established  by  the  dear  and  satisfactory  evi- 
dence requisite  to  sustain  a  charge  of  this 
character  which  is  at  least  quasi  criminal. 
Peyton's  Appeal,  12  Jian.  3l»8.  The  accusa- 
tion in  this  case  contains  14  separate  charges. 
1.'  The  attempt  by  letter  to  coach  and  pro- 
care  a  witness  to  falsify  by  denying  an 
existing  fact.  We  think  the  weight  of  the 
evidence  is  adverse  to  the  charge. 

2.  Secreting  and  withholding  a  case-made. 
It  is  shown  and  admitted  that  accused  did 
withhold  a  case-made  for  a  day  and  two 
nights  from  another  attorney  entitled  to  the 
possession  of  It.  We  fail  to  discover,  how- 
ever, that  any  fraud  or  wrong  was  Intended 
or  was  accomplished  thereby. 

3.  That  accused  perjured  himself  by  testi- 
fying that  a  certain  answer  was  sworn  to  by 
Bumette.  The  answer  had  been  seen  by  ac- 
cused, was  signed  by^Burnette,  and  was  duly 
certified  as  sworn  to  by  a  well-known  notary 
public.  The  most  that  can  be  said  is  that 
the  accused  swore  to  a  conclusion  established 
in  a  legal  manner,  and  did  not  know  the 
fact  from  the  evidence  of  his  own  senses. 
This  Is  not  perjury,  if  he  believed  the  fact 
to  exist,  but  is  simply  incompetent  testi- 
mony. 

4.  Misconduct  In  Smith  divorce  case.  We 
find  no  fact  in  this  case  tliat  should  disbar 
an  attorney.  The  contract  is  not  champer- 
tous. 

5.  Blackmailing  Stevens  to  extort  money 
from  him.  This  charge  rests  entirely  on  the 
«vidence  of  Stevens  and  the  denial  of  the 
most  important  parts  by  the  respondent  No 
denial,  however,  was  necessary.  If  true,  the 
story  makes  out  a  doubtful  case  of  attempted 
blackmail.  But  the  witness  discredits  him- 
-self.  "I  don't  rememl)er,"  given  in  answer 
to  very  numerous  questions  calling  for  facts 
which  appear  to  have  been  necessarily  with- 
in his  knowledge,  is  the  common  cloak  of  a 
smooth  prevaricator.  If  the  memory  of  this 
witness  is  as  poor  as  his  cross-examination 
indicates,  it  would  be  quite  too  unsafe  to 
base  an  important  finding  of  fact  upon  it 
Charges  6,  7,  8,  and  11.  These  charges  all 
relate  to  the  concoctions  of  whiskey  and  mor- 
phine claimed  to  have  been  foimd  In  respond- 
ent's desk  in  the  office  of  Elliott  &  Bumette; 
and  it  is  claimed  both  of  them  drank  from  a 
bottle  in  said  desk  at  different  times  and  that 
by  reason  thereof  Bumette  became  almost  a 
physical,  and  mental  wreck.  The  charge  is 
most  serious — a  charge  of  poisoning.  If  the 
death  of  Bumette  had  ensued,  and  if  the 
concoction  were  shown  to  have  been  the  cause 
thereof,  and  that  the  same  had  been  adminis- 
tered by  Elliott,  or  that  the  poison  was  by 


Elliott  put  at  a  place  and  under  circum- 
stances that  Bumette  would  probably  swal- 
low it  with  a  design  on  Elliott's  part  that 
he  should  so  take  it  the  crime  of  murder  in 
the  first  degree  would  be  fully  established. 
If  the  facts  are  as  claimed,  and  the  con- 
coction was  of  the  deadly  character  sought  to 
be  proven,  the  crime  is  lower  in  grade  only 
because  death  did  not  ensue;  but  the  same 
moral  turpitude  is  involved. 

What  is  the  proof  to  establish  this  grave 
charge?  Elliott  testified  that  he  bad  bought 
morphine  in  the  town  (Wellington),  and  that 
he  told  Bumette  so,  and  also  told  him  that 
he  (Bumette)  never  got  any  of  it  This  was 
'  after  Burnette  retumed  from  .California,  and 
Bumette  does  not  seem  to  have  denied  the 
statement,  at  least  when  made.  Burnette 
also  testified  that  he  did  not  buy  the  mor- 
phine for  himself.  Elliott  denies  that  he 
gave  or  furnished  to  Burnette  such  a  de- 
coction, or  caused  him  to  drink  the  same. 
Bnraette  testifies  that  after  the  fillAg  of  the 
disbarment  proceeding  against  him  both  lie 
and  Elliott  were  under  the  influence  of  drugs 
and  whisky  nearly  every  day.  For  what 
length  of  time  he  does  not  say.  Neither 
does  he  at  any  time  say  that  Elliott  induced 
him  or  asked  him  to  drink.  The  identity 
of  the  bottle  containing  the  liquid  analyzed 
by  Dr.  Mochel  with  the  one  taken  from 
Elliott's  desk  Is  quite  well  established;  but 
the  evidence  of  the  identity  of  the  contents 
thereof  is  not  satisfactory.  According  to  an- 
alysis and  evidence  of  Dr.  Mochel,  if  Bur- 
nette's  testimony  as  to  the  frequency  of  their 
drinking  be  true,  both  Elliott  and  Burnette 
should  be  dead.  Bumette's  evidence  does 
not  fix  the  responsibility  of  the  drinking  any 
more  on  Elliott  than  upon  himself.  Even 
when  pressed  to  do  so,  he  does  not  say  Elliott 
induced  him  to  drink,  or  even  that  they 
drank  together,  but  says,  "We  had  been 
drinking  it  at  the  office."  Neither  are  we 
satisfied  that  Bumette's  physical  and  mental 
ill  health  resulted  from  the  use  of  the  con- 
coction of  whisky  and  morphine  as  alleged. 
The  testimony  of  his  attending  physicians 
tends  the  rather  to  disprove  than  to  estab- 
lish this  theory.  In  short,  we  do  not  find  any 
of -these  charges  sustained  by  the  evidence. 

Charge  9.  This  is  really  a  double  charge: 
(1)  A  conspiracy  between  Elliott  and  three 
other  lawyers  In  preparing  the  answer  of 
Burnette  in  his  disbarment  proceeding,  know- 
ing the  same  to  be  false;  (2)  that  Elliott 
having  acted  as  attorney  for  Burnette  in 
the  disbarment  proceeding,  produced  a  copy 
of  this  answer  in  court,  offered  to  identify  It 
and  when  It  was  ruled  out  as  a  privileged 
communication  handed  it  to  a  member  of  the 
committee  appointed  to  prosecute.  The  first 
branch  of  this  charge  Is  utterly  refuted  by 
Bumette's  own  letters  from  California  and 
a  nimiber  of  witnesses,  if  not  by  his  own  evi- 
dence. The  facts  alleged  in  the  second  part 
of  the  charge  are  fully  established  as  charged. 
The  question  then  arises,  was  the  answer  a 
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privileged  communtcatlon?  We  answer  this 
question  In  tbe  negative.  "In  order  for  a 
communication  from  a  client  to  an  attorney 
to  be  wltbln  the  rule  excluding  evidence 
thereof  on  tbe  ground  of  public  policy,  It  must 
be  of  a  confidential  character,  and  so  regard- 
ed at  least  by  the  client,  at  the  time,  and  must 
relate  to.  a  matter  which  Is  in  its  nature 
private  and  properly  the  subject  of  confiden- 
tial disclosure."  23  Am.  &  Eng.  Encyc.  of 
L.  67,  and  cases  there  cited.  Tbe  only  pur- 
pose of  preparing  this  answer  evidently  was 
that  It  was  to  be  filed  In  court  In  the  case  In 
which  It  was  entitled  and  thns  making  It 
public.  Burnette  had  evidently  not  treated 
It  as  private,  as  he  bad  been  Instrumental  In 
having  the  substance  of  It  printed  In  a  news- 
paper, and  had  requested  or  at  least  allowed 
the  notary  before  whom  he  verified  It  to  read 
It.  He  bad  previously  presented  It  to  the 
very  man  to  whom  Elliott  Is  charged  with 
presenting  It,  allowed  him  to  rend  It,  and  not 
only  urged  that  he  be  allowed  to  file  It  In  tbe 
same  case  In  which  the  breach  of  profession's 
secrecy  Is  charged,  but  also  procured  others 
to  solicit  that  privilege  for  him.  He  bad  also 
made  the  answer  public  by  setting  forth  the 
substance  of  It  In  a  petition  for  damages 
against  Elliott  In  the  same  court 

Charge  10.  That  Elliott  conspired  with 
others  and  advised  Burnette  to  refuse  to  tes- 
tify on  August  6,  1903.  If,  after  Burnette 
had  recovered  his  physical  and  mental  health, 
he  had  testified  when  called  upon  as  a  wit- 
ness In  court  regarding  tbe  facts  of  which 
be  had  refu!>ed  to  speak  months  before,  we 
might  conclude  from  the  circumstances  that 
he  had  been  Influenced  by  some  one  In  mak- 
ing such  refusal.  Instead,  however,  he  again 
refuses  to  speak,  and  at  a  time  when  It  can- 
not be  claimed  that  he  was  under  the  Influ- 
ence of  Elliott  or  bis  alleged  co-consplrators. 
This  circumstance.  In  the  conflict  of  evidence, 
lends  preponderance  to  the  negative  of  the 
charge. 

Charge  12.  That  for  the  year  previous  to 
the  filing  of  these  charges  the  respondent  had 
been  an  habitual  drunkard.  Tbe  evidence 
shows  that  Elliott's  conduct  In  the  respect 
charged  has  been  far  from  exemplary — In 
fact  has  l>een  such  at  times  as  should  subject 
him  to  severe  criticism.  Yet  the  evidence  of 
the  successive  judges  before  whom  he  has 
practiced  law  for  many  years  shows  only  one 
Instance  In  which  Elliott  has  appeared  In 
court  in  such  condition  of  Intoxication  os  to 
attract  attention  thereto  or  to  affect  his  busi- 
ness capacity.  No  client  of  his,  unless  It  be 
Burnette,  has  been  produced  to  testify  «that 
his  business  has  been  neglected  or  In  any 
way  sufl'ered  by  reason  of  Elliott's  Intemper- 
ance, or  who  has  testified  to  any  facts  that 
would  Justify  such  conclusion.  True  it  Is 
that  a  man  Is  required  to  show  upon  his  ad- 
mission to  tbe  bar  that  he  Is  of  a  good  moral 
character.  His  license  to  practice  after  he 
la  admitted,  however,  will  not  be  revoked  on 
account  of  objectionable  personal  habits,  un- 


til it  is  shown  that  such  habits  have  render- ' 
ed  him  unable  to  attend  to  his  duties  as  m 
lawyer  properly,  or  have  rendered  him  un- 
worthy of  tbe  great  trust  and  confidence  gen- 
erally accorded  to  the  members  of  the  profes- 
sion, or  that  such  habits  have  become  so  bad 
as  to  scandalize  his  profession  or  the  courts 
In  which  he  practices.  We  do  not  think  the 
evidence  sufficient  to  establish  either  of  these 
conditions  In  this  case. 

Charge  13.  The  testimony  falls  so  far  short 
of  sustaining  this  chqrge  tliat  we  pass  it 
without  discussion. 

Charge  14.  Nearly  14  years  before  the  filing 
of  these  charges  Elliott  bad  a  conversation 
with  Judge  Kay  relating  to  a  sum  of  money 
which  had  been  deposited  to  indemnify  sure- 
ties on  bonds  for  tbe  appearance  of  certain 
defendants  in  criminal  cases  then  pending  in 
Judge  Ray's  court  From  his  understanding 
of  the  proposition  the  judge  was  justly  very 
Indignant.  He  made  a  statement  In  open 
court  soon  thereafter,  and  appointed  a  com- 
mittee of  members  of  the  bar  to  draft  a 
charge  against  Elliott,  which  was  done.  El- 
liott thereupon  made  a  statement  of  his  on- 
derstandlng  of  the  conversation  and  his  pur- 
pose therein,  which  statement  differed  rad- 
ically from  the  judge's  version.  Elliott's 
statement  seems  plausible,  and  apparently 
was  given  credence  by  the  court  and  members 
of  tbe  bar,  as  the  proceeding  wns  dropped, 
and  Judge  Ray,  as  well  as  the  members  of 
the  bar  conversant  of  the  charge,  thereafter 
reco^lzed  Elliott  both  professionally  and 
socially  as  no  men  of  right  thinking  could 
have  done,  if  they  believed  Judge  Ray  had 
not  been  mistaken  in  bis  version  of  the  mat- 
ter. Conceding  there  Is  no  statute  of  limita- 
tion api)IIcable  to  a  charge  of  this  nature.  It 
must  at  least  be  said  that  it  is  very  stale,  and 
in  this  quasi  criminal  proceeding  tbe  action 
of  the  court  and  the  many  years'  acquiescence 
therein  of  the  members  of  the  bar  to  whom 
the  alleged  facts  were  made  known  at  the  time 
Elliott  should  be  regarded  as  acquitted  of 
this  charge.  At  least,  the  claim  is  so  stale 
and  tbe  circumstances  eo  strongly  Indicate 
that  both  the  bench  and  the  bar,  most  inti- 
mately associated  with  the  accused,  conclud- 
ed, after  hearing  the  version  which  he  gave 
of  the  conversation,  that  the  judge  was  mis- 
taken in  his  version  thereof,  that  we  decline 
to  reconsider  the  matter  now. 

We  have,  we  may  say,  with  care  examined 
each  of  tbe  numerous  charges  In  succession, 
and  the  evidence  offered  in  support  and  in 
rebuttal  of  tbe  same,  and  our  conclusion  is 
that  no  act  of  misconduct  charged  has  been 
so  clearly  established  by  tbe  evidence  as  to 
justify  the  disbarment  of  the  accused.  It 
Is  not  a  question  between  the  accuser  and 
the  accused,  but  between  the  accused  and  tbe 
public.  If  the  accused  has  been  shown  to  be 
guilty  of  such  misconduct  that  tbe  public 
should  be  protected  from  tbe  Implied  recom- 
mendntlon  for  integrity  with  which  he  Is 
armed  aa  a  member  of  the  bar,  that  recom- 
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mendatlon  staonld  be  withdrawn  and  he 
fcbould  be  disbnrred.  On  the  other  band,  bis 
means  of  llvelibood  should  not  be  forfeited, 
and  the  bonoruble  position  to  wbich  bis  abil- 
ity and  a  life  of  toll  bag  entitled  blm  should 
not  be  wrested  from  him  and  his  declining 
jenrs  embittered  with  disgrace,  unless  these 
crimlnnting  charges,  or-rame  one  of  them, 
bnve  been  clearly  eHtnbilsbpd.  Disposed  as  Is 
this  court  to  encourage  and  assist  In  main- 
taining a  high  standard  of  Integrity  in  the 
profession  of  which  we  are  members,  and 
renli/.ing  as  we  do  that  no  profession,  except, 
perhaps,  tliat  of  the  clergy,  demands  a  clean- 
er private  life  or  a  keener  sense  of  profession- 
al honor  than  does  that  of  the  lawyer,  we  are 
nnnble  under  the  eridence  In  this  case  to  im- 
pose this  great  forfeiture  and  penalty  upon 
the  accused. 

The  respondent  is  acquitted.    Ail  the  Jus- 
tices concurring. 


(78  Kan.  160) 

STATE  T.  APPLETON. 
(Snprpme  Court  of  Kansas.    Feb.  10,  1006.) 

1.  CiiiMiNAL  Law— Nkw  Trial. 

Under  section  210  of  the  Crtnitnsl  Code 
new  trials  may  be  awarded  in  criminal  cases 
npon  the  grounds  for  which  new  trials  may  be 
panted  in  civil  cases,  if  such  procedure  is  not 
inconsistent  witt  other  provisions  of  the  Crimi- 
nal Code. 

2.  States— AcTTONS  Against. 

The  state  cnnnot  be  sued  in  its  own  courts, 
except  with  its  own  consent  clearly  conferred  by 
act  of  the  Legislature. 

fEd.  Note. — For  cases  in  point,  see  Tol.  44, 
Cent.  Dig.  SUtes,  {{  lTO-184.] 

&  Criminal  Law— New  Trial— PROCEnuRE. 
Section  210  of  the  Criminal  Code,  authoriz- 
ing the  awarding  of  new  trials  for  like  causes 
and  under  like  circumiitances  as  in  civil  cases, 
and  section  310  of  the  Civil  Code,  providing  for 
instituting  n  procepding  to  obtain  a  new  trial 
within  one  year  after  final  judgment  has  been 
rendered,  do  not  authorize  the  commencement  of 
a  proceeding  against  the  state  by  one  adjudged 
gniity  of  a  public  offense  to  set  aside  the  judg- 
ment of- conviction  and  obtain  a  new  trial. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Rush  County ; 
Chas.  E.  Lobdell,  Judge. 

F;  T.  Appleton  was  convicted  of  murder 
in  the  first  degree,  and  from  an  order  deny- 
ing a  new  trial  he  appeals.    Affirmed. 

David  Ritchie  and  G.  R.  McKee,  for  ap- 
pellant. C.  C.  Coleman,  Atty.  Gen.,  and  J. 
W.  McCormIck,  for  the  State. 

JOHNSTON.  0.  J.  F.  T.  Appleton  was  con- 
victed of  murder  In  the  first  degree.  A  mo- 
tion for  a  new  trial  was  overruled,  Judg- 
ment was  rendered,  and  an  appeal  was  taken 
to  this  court,  where  the  judgment  was  af- 
firmed. State  T.  Appleton,  70  Kan.  217,  78 
Pac.  445.  Afterward,  and  just  within  a  year 
from  conviction,  he  filed  a  petition  asking  for 
a  new  trial  on  the  ground  that  two  jurors 
who  tried  him  w<>re  prejudiced  against  him, 
although  upon  an  examination  of  their  quali- 
84P.-'18 


flcatlons  they  answered  that  they  were  free 
from  bias  or  prejudice,  and  also  that  since 
the  trial  some  Important  testimony  had  been 
discovered,  which  could  not  have  been  sooner 
discovered  by  blm.  On  this  petition  a  sum- 
mons commanding  the  sheriff  to  notify  the 
state  and  county  attorney  was  issued,  and  a 
copy  of  It  was  delivered  to  the  county  at- 
torney. He  appeared  specially  and  moved 
the  court  to  quash  the  summons,  for  the 
reason  that  the  court  had  no  jurisdiction  of 
the  defendant  or  of  the  subject  of  the  pro- 
ceeding, that  the  state,  being  a  sovereign 
power,  could  not  be  sued  or  brought  Into 
court  by  service  of  a  summons,  and  that  Ap- 
pleton Iiad  no  legal  capacity  to  sue.  The 
court  sustain^  the  motion  and  dismissed 
the  proceeding,  and  of  this  ruling  Apple- 
ton  complains. 

Although  his  motion  for  a  new  trial,  filed 
immediately  after  verdict.  In  pursuance  of 
section  275  of  the  Criminal  Code,  was  over- 
ruled, he  Insists  that  he  was  entitled  to 
avail  himself  of  the  provisions  of  section 
810  of  the  Civil  Code,  which  authorizes  a 
proceeding  to  obtain  a  new  trial  after  the 
term  at  which  the  trial  was  had  and  within 
a  year  after  final  judgment.  The  claim  Is 
based  on  section  210  of  the  Criminal  Code, 
which  provides  that  "verdicts  may  be  set 
aside  and  new  trials  awarded  on  the  appli- 
cation of  the  defendant;  and  continuances, 
may  be  granted  to  either  party  In  criminal 
cases  for  like  causes  and  under  the  like 
circumstances  as  in  civil  cases."  It  is  argued 
that  this  provision  docs  not  apply  to  new 
trials  of  criminal  cases  for  two  reasons: 
One  is  that  the  clause  "for  like  causes  and 
under  the  like  circumstances  as  in  civil 
cases"  applies  only  to  continuances,  and  has 
no  application  to  the  setting  aside  of  ver- 
dicts or  the  awarding  of  new  trials.  The 
punctuation  of  tb^  section,  as  It  is  printed 
in  the  General  Statutes  of  1001,  where  there 
is  a  separating  semicolon  after  the  word 
"defendant,"  Is  said  to  support  this  view. 
The  section  was  enacted  In  ISrio,  and  as  then 
printed  a  comma,  instead  of  a  semicolon, 
was  used  after  the  word  "defendant,"  and 
It  appears  that  the  same  section  was  so 
punctuated  In  the  revisions  of  1885,  1859, 
1SG2,  and  18C8.  Punctuation  of  a  statute  is 
not  controlling,  and  certainly  the  changed 
punctuation  made  by  the  printer  or  com- 
piler In  the  recent  Revision  would  hardly 
be  a  safe  guide  for  the  Interpretation  of  this 
statute.  Taking  the  section  as  It  wos  punc- 
tuated when  it  was  enacted,  or  laying  aside 
the  matter  of  the  punctuation  and  taking 
the  structure  of  the  sentence,  the  natural 
import  Is  that  the  last  clause  of  the  section 
applies  to  verdicts  and  new  trials  as  well  as 
continuances.  Unless  the  first  clause  of 
the  section  is  modified  by  the  last,  the  first 
would  seem  to  he  superfluous,  and  under  the 
general  rule  a  construction  which  gives 
effect  to  statutory  language  is  pi-eferred  over 
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one  which  would  make  It  nugatory  and  use- 
less. The  purpose  of  the  Legislature  appears 
to  have  been  to  carry  into  the  Criminal  Code 
the  provisions  of  the  Civil  Code,  relating 
to  the  causes  and  circumstances  for  and  un- 
der which  verdicts  might  be  set  aside,  new 
trials  awarded,  and  continuances  granted  so 
far  as  they  may  be  applicable  in  criminal 
cases. 

It  is  further  contended  that  section  210 
of  the  Criminal  Code,  which  purports  to 
borrow  some  of  the  provisions  of  the  Civil 
Code,  should  not  apply  because  section  275 
of  the  Criminal  Code  specifies  the  causes  for 
wbich  a  new  trial  may  be  given.  It  appears 
that  section  210  Is  the  earlier  provision,  it 
having  been  enacted  in  1855,  while  section 
275  was  not  passed  until  1859.  St.  1859,  p. 
219,  c.  27,  S  258.  In  1859  section  210  was  re- 
enacted  and  placed  in  the  Criminal  Code 
with  section  275,  and  has  been  in  every  re- 
vision of  the  statutes  and  treated  as  an  eftect- 
Ive  provision  since  1859.  The  causes  for 
a  new  trial  specified  in  section  275  are  limit- 
ed and  hardly  meet  the  exigencies  of  an 
ordinary  casa  One  Illustration  of  its  in- 
completeness will  suflSce:  It  provides  that 
a  new  trial  may  be  awarded  for  receiving 
imautborlzed  or  illegal  testimony,  but  does 
not  authorize  a  new  trial  for  the  exclusion 
of  competent  testimony  offered  in  behalf  of 
the  defendant  It  has  been  the  uniform 
practice  from  the  beginning  to  allow  new 
trials  in  criminal  cases  upon  this  ground, 
and,  in  fact,  for  every  cause  for  which  a 
new  trial  may  be  granted  In  civil  cases. 
So  it  was  said  in  State  v.  Bogue,  52  Kan.  84, 
34  Pac.  411 :  "We  also  think  section  210  of  the 
Criminal  Code  authorizes  the  granting  of 
new  trials  for  like  causes  as  in  civil  cases, 
and  that  section  275  in  no  way  prejudices 
the  defendant's  right  in  that  particular." 
It  Is  true  that  some  language  was  used  by 
Chief  Justice  Doster,  in  Asbell  v.  State,  60 
Kan.  51,  55  Pac.  338,  suggesting  a  contrary 
view,  but,  as  will  be  observed,  it  was  found 
unnecessary  to  determine  whether  new  trials 
could  be  awarded  in  criminal  cases  upon 
the  same  grounds  as  in  civil  cases,  and  there- 
fore no  decision  of  the  question  was  made, 
and  the  accepted  rule'  was  not  disturbed. 

While  section  210  of  the  Criminal  Code 
enlarges  the  grounds  upon  which  a  new  trial 
may  be  awarded,  neither  that  section  nor 
section  310  of  the  Civil  Code,  singly  or  taken 
together,  have  the  effect  to  authorize  the  in- 
stitution of  a  proceeding  against  the  state. 
The  last-named  section  provides  that  where 
the  grounds  for  a  new  trial  could  not  with 
reasonable  diligence  have  been  discovered 
before,  but  are  discovered  after  the  term 
at  which  a  trial  was  had,  a  proceeding  may 
be  brought  to  obtain  another  trial.  The  pro- 
ceeding contemplated  by  that  section  is  in 
a  sense  a  new  one  brought  after  judgment 


Is  rendered  and  the  parties  are  no  longer  in 
court.    To  institute  the  proceeding,  a  peti- 
tion must  be  filed  and  a  summons  Issued, 
as  is  done  in  the  commencement  of  a  civil 
action.    There  may  be  actual  or  construc- 
tive service  of  the  summons  the  same  as  In 
ordinary  cases,  and  unless  a  party  is  brought 
Into  court  In  the  proper  manner  no  jurisdic- 
tion is  obtained  by  the  court    The  case  is 
placed  on  the  trial  docket  witnesses  are  ex- 
amined in  open  court,  and  depositions  may 
be, taken  as  in  other  cases,  and  it  proceeds 
throughout  as  a  new  proceeding.    While  It 
brings  up  for  reconsideration  the  questions 
Involved  in  the  former  case,  it  Is  distinct 
from   that  case,  and   the  parties   must  be 
brought  Into  court  again  on  original  process 
before  jurisdiction  to  grant  the  relief  asked 
is   acquired.    A   prerogative   of   sovereignty 
which  belongs  to  a  state  Is  that  It  cannot 
be  brought  into  court  to  answer  claims  made 
against    it   unless   express  consent   to    that 
end  has  been  given.    The  power  to  give  con- 
sent rests  in  the  Legislature,  and  plaintiff 
has  ^ot  called  our  attention  to  any  statute 
authorizing  a  suit  against  the  state.     It  is 
contended  here,  as  It  was  In  Asbell  v.  State, 
supra,  that  section  210  of  the  Criminal  Code, 
in  connection  with  section  310  of  the  Civil 
Code,     furnishes    sufficient    authority    for 
bringing  the  state  Into  court  upon  a  summons 
Issued  at  the  Instance  of  one  who  has  been 
convicted  of   an  offense.    There   Is   nothing 
in  these  sections  indicating  a  legislative  pur- 
pose of  abrogating  the  prerogative  of  sover- 
eignty and  the  giving  of  consent  that  the 
state  may  be  sued  in  either  civil  or  criminal 
cases.    Courts  cannot  resort  to  forced  con- 
structions  or   questionable   implications   to 
find  Such  consent    The  rule  Is  that  as  stat- 
utes giving  the  power  to  sue  the  state  are 
in  derogation  of  a  sovereign  power,  they 
should  be  construed  strictly.    As  was  said 
in   Asbell   V.    State,   supra:    "To  compel   a 
state,   upon   theories  of  doubtful   statutory 
interpretation,  to  appear  as  defendant  suitor 
in  Its  own  courts,  and  to  litigate  with  private 
parties  as  to  whether  it  has  abnegated  Its 
sovereignty  or  its  right  of  exemption  from 
suit,  would  he  intolerable.    »    •    •    In  its 
grace  and  favor  It  may  waive  Its  sovereign 
right  of  exemption,  but  the  waiver  must  be 
made  in  express  terms,  or  at  least  in  terms 
so  clear  and  unambiguous  as  necessarily  to 
force  upon  the  mind  the  implication  of  waiv- 
er."   Whether    the    proceeding    brought    by 
plaintiff  Is  regarded  as  a  common-law  writ 
of  coram  nobis,  or  a  statutory  proceeding  to 
obtain  a  new  trial,  the  result  must  be  the 
same,  as  the  Legislature  has  never  in  clear 
terms  authorized  the  institution  of  such  a 
proceeding  against  the  state. 

The  judgment  of  the  district  court  will 
therefore  be  affirmed.  All  the  Justices  con- 
curring. 
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KANSAS  CITY,  6.  B.  &  ELBCTRIO  R.  CO. 

T.  BOARD  OF  RAILROAD  COM'RS 

et  aL 

(Supreme  Court  of  Kansas.    Feb.  10,  1906.) 

1.  Railroads  —  Railboad  Cowiossionebs  — 
Jurisdiction— Electric  Roads. 

In  giving  the  board  of  railroad  commission* 
era  supcrvisioQ  over  railroads  operated  by  steam, 
the  statute,  by  implication,  denies  them  power 
ov^r  railroads  operated  only  by  electricity. 

2.  Save. 

In  defining  the  term  "railroad  company" 
as  used  in  the  railroad  commissioners*  law  to 
mean  a  company  whose  road  is  operated  by 
steam,  the  statute  forbids  such  term  being  con- 
strued to  intlude  a  company  owning  a  road 
operated  only  by  electricity,  except  where  such 
intention  may  be  expressly  manifested. 

3.  Same— Cbossimg  Other  Roads. 

The  section  of  the  statute  which  gives  the 
board  of  railroad  commissioners  authority  to 
hear  and  determine  the  application  of  a  rail- 
road company  for  permission  to  cross  its  track 
"with  any  other  railroad  upon  the  grounds  of 
such  other  railway  corporation"  does  not  apply 
to  a  case  where  a  railroad  company  seeks  to 
cross  the  track  of  a  railway  company  whose  line 
is  operated  entirely  by  electricity. 

4.  Saue— Electric  Railroads. 

A  line  of  railway  which  is  so  constructed 
as  to  be  operated  only  by  electricity,  and  which 
is  in  fact  so  operated,  is  not  a  railroad  operated 
by  steam,  within  the  meaning  of  the  railroad 
commissioners'  law,  even  al. hough  it  is  owned 
and  managed  by  a  corporation  whose  charter 
permits  the  use  of  steam  as  a  motive  power. 

5.  Same— Railway  Commissioners. 

The  board  of  railway  commissioners  has 
no  jurisdiction  to  entertain  an  application  by  a 
railroad  company  for  leave  to  cross  its  track 
with  that  of  a  railway  company  using  only  elec- 
tricity as  a  motive  power. 
(Syllabus  by  the  Ourt.) 

Application  by  the  Kansas  City,  Outer  Belt 
&  Electric  Railroad  Company  for  a  writ  of 
mandamus  to  the  board  of  railroad  commis- 
sioners of  the  state  of  Kansas  and  tbe  Kan- 
sas City.  Western  Railway  (Company.  Per- 
emptory writ  denied. 

Jno.  A.  Eaton  and  H.  L.  Alden,  for  plain- 
tiff. Carr  W.  Taylor  and  C.  F.  &  S.  D. 
Hutcblngs,  for  defendants. 

MASON,  J.  Tbe  Kansas  City,  Outer  Belt 
&  Electric  Railroad  (Company,  which  for  con- 
venience will  in  this  discussion  be  designated 
as  tbe  railroad  company.  Is  a  corporation 
engaged  in  the  construction  of  an  ordinary 
railroad,  to  be  operated  by  steam.  The  Kan- 
sas City  Western  Railway  Company,  wblcb 
will  be  called  the  electric  railway  company. 
Is  a  corporation  engaged  in  tbe  operation  of 
what  it  describes  as  a  street  railway,  extend- 
ing from  Kansas  City  to  lycavenwortb.  Tbe 
former  company,  desiring  to  build  its  road  so 
as  to  cross  that  of  the  latter  at  a  point  with- 
in tbe  city  of  Kansas  City,  Kan.,  not  upon  a 
street  or  other  public  place,  made  an  ap- 
plication to  tbe  board  of  railroad  commis- 
sioners, asking  that  it  investigate  the  matter, 
and  make  an  order  permitting  such  crossing, 
and  fixing  the  manner  In  which  it  should  be 
made.  Tbe  board  dismissed  tbe  application 
uiion  tbe  ground  that  it  bnd  no  jurisdiction. 


Tbe  railroad  company  now  seeks  by  man- 
damus to  compel  the  board  to  entertain  its 
application  and  make  a  decision  upon  the 
merits.  An  altematlve  writ  has  been  issued, 
an  answer  filed,  and  tbe  facts  agreed  upon. 

Tbe  plaintiff  founds  Its  action  upon  that 
part  of  section  5874  of  tbe  General  Statutes 
of  1901,  wblcb  reads:  "Any  railroad  com- 
pany authorized  to  operate  a  railroad  in  this 
state  desiring  to  cross  or  unite  its  track  with 
any  other  railroad  upon  the  grounds  of  such 
other  railway  corporation  shall  make  applica- 
tion In  -writing  to  the  board  of  railroad  com- 
missioners, stating  the  place  of  crossing  or 
intersection;  whereupon  the  board  of  rail- 
road commissioners  shall  fix  a  day  for  the 
bearing  of  such  application,  and  notify  the 
railway  corporations  Interested,  at  which 
time,  unless  further  time  be  granted  by  the 
board,  the  corporations  Interested  shall  be 
heard  in  regard  to  the  necessity,  place,  man- 
ner ahd  time  of  such  crossing  or  connection ; 
and  upon  such  bearing  either  party,  or  the 
board,  may  call  and  examine  witnesses  In 
regard  to  the  matter;  and  the  board  shall, 
after  such  bearing  and  a  personal  examina- 
tion of  tbe  locality  where  a  crossing  or  con- 
nection Is  desired,  determine  whether  there 
Is  a  necessity  for  such  crossing  or  not,  and. 
If  so,  tbe  place  thereof,  whether  it  shall  be 
over  or  under  the  existing  railroad,  or  at 
grade,  and  in  other  respects  tbe  manner  of 
such  crossing,  and  tbe  terms  upon  which  tbe 
same  shall  be  made  and  maintained."  The 
question  to  be  determined  is  whether  tbe 
electric  railway  company  is  a  railroad  com- 
pany, within  tbe  meaning  of  this  statute. 
Tbe  plaintiff  claims  that  it  is.  The  defend- 
ants claim  that  It  is  not,  for  the  reasons: 
vD  That  It  Is  engaged  In  operating  a  street 
railway  only,  while  the  statute  has  no  ap- 
plication to  any  roads  but  such  as  for  tbe 
purpose  of  the  distinction  are  called  com- 
mercial railroads;  and  (2)  that  it  employs 
only  electricity  as  a  motive  power,  while  tbe 
statute  applies  only  to  railroads  operated  by 
steam.  While  the  word  "railroad,"  in  an  act 
of  tbe  Legislature,  is  ordinarily  held  not  to 
include  a  street  railway  (State  v.  Cain,  69 
Kan.  180,  76  Pac.  443),  this  Is  not  an  arbi- 
trary and  Inflexible  rule,  and  where  street 
railways  are  within  the  spirit  and  purpose 
of  a  law,  although  not  expressly  named,  they 
have  been  regarded  as  covered  by  the  genera? 
term  "railroad."  For  illustrations  of  both 
classes  of  cases,  see  7  Words  &  Phrases  Judi- 
cially Defined,  6904-7.  See,  also.  Iota  Elec- 
tric R.  Co.  v.  Jackson  (Kan.  Sup.)  79  Pac. 
662.  In  tbe  present  case  it  will  not  be  neces- 
sary to  decide  whether  the  statute  Invoked 
by  plaintiff  was  intended  to  apply  to  any  but 
commercial  railroads,  nor  whether  under  the 
agreed  facts  the  line  operated  by  the  electric 
railway  company  was  strictly  a  street  rail- 
way, which  is  itself  a  question  not  free  from 
doubt.  Tbe  section  from  which  the  foregoing 
quotation  is  made  is  a  part  of  chapter  280. 
p.  534,  of  tbe  laws  of  1001,  («(tioii  :ST  of 
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whicb  (section  5997,  Gen.  St.  1901)  reads: 
"In  construing  this  act,  unless  such  meaning 
be  repugnant  to  the  context  or  the  manifest 
intention  of  the  Legislature,  the  term  'rail- 
road company'  shall  include  and  be  constru- 
ed to  mean  any  incorporated  railroad  com- 
pany, or  any  express  or  transportation  com- 
pany or  other  common  carrier,  or  any  rail- 
road-bridge company,  or  any  person  or  per- 
sons, lessee,  assignee,  trustee,  receiver,  part- 
nership, joint-stock  company,  or  corporation, 
engaged  wholly,  partially,  jointly  or  severally 
in  laying  out,  constructing,  owning,  operating, 
using  or  maintaining  any  railroad  operated 
by  steam,  or  any  portion  or  part  of  such  rail- 
road line.  The  word  'person'  shall  Include 
persons,  partnerships,  joint-stock  companies 
or  corporations."  A  first  consideration  of 
this  section  naturally  creates  an  impression 
that  its  intention  and  effect  is  to  confine  the 
operation  of  the  law  absolutely  to  steam  rail- 
roads, which  Impression  Is  intensified  by  an 
examination  of  section  7  of  the  same  act 
(section  5967,  Gen.  St  1901),  reading: 
"Said  commissioners  shall  hare  the  general 
supervision  of  all  railroads  operated  by  steam 
within  the  state,  and  all  express  companies, 
sleeping<ar  companies,  and  all  other  persona, 
companies  or  corporations  doing  business  as 
common  carriers  in  this  state;  and  shall 
inquire  into  any  neglect  or  violations  of  the 
laws  of  this  state  by  any  person,  company  or 
corporation  engaged  in  the  business  of  trans- 
portation of  persons  or  property  therein,  or 
by  the  officers,  agents  or  employes  -  thereof ; 
and  shall  also  from  time  to  time  carefully 
examine  and  inspect  the  condition  of  each 
railroad  in  the  state,  and  of  its  equipment, 
and  the  manner  of  its  conduct  and  manage- 
ment with  reference  to  the  public  safety  and 
convenience."  These  two  sections  are  but  re- 
enactments  of  parts  of  the  original  act  creat- 
ing a  board  of  railroad  commissioners  in 
this  state  (sections  5  and  26,  c.  124,  pp.  188, 
195,  Laws  1883) ,  which  was  repealed  in  1898 
(chapter  29,  p.  91,  Laws  1898)  and  readopted 
with  various'  changes  in  1901.  Their  lan- 
guage was  apparently  borrowed  from  an  Iowa 
law  passed  In  1878.  Sections  S  and  16,  c. 
77,  pp.  67,  72,  17  Gen.  Assem.  It  might  be 
argued  that,  at  the  time  the  test  of  being 
"operated  by  steam"  was  adopted  as  a  means 
of  classifying  railroads,  steam  was  the  only 
recognized  motive  power  employed  for  rapid 
transit,  and  that  therefore  the  phrase  should 
be  interpreted  as  covering  any  mechanical 
force,  such  as  electricity,  that  afterwards 
came  into  use  for  that  purpose.  This  view 
was  taken  by  the  New  York  Supreme  Court 
of  a  similar  expression  occurring  in  a  con- 
tract entered  into  in  1882,  but  the  Court  of 
Appeals  was  of  a  different  opinion  and  ac- 
cordingly reversed  the  case.  Prospect  Park 
&  C.  I.  R.  Co.  V.  Coney  Island  &  B.  R.  Co. 
(Sup.)  21  N.  Y.  Supp.  1046;  Id.,  144  N.  Y. 
152,  39  N.  E.  17,  26  L.  R.  A.  610.  If  the 
argument  were  otherwise  convincing,  the  fail- 
ure to  modify  the  language  of  the  sections 


quoted  (n  1901,  when  the  entire  act  was  re- 
modeled, must  be  taken  to  Indicate  that,  not- 
withstanding the  changed  conditions  since 
the  board  of  railroad  commissioners  was  first 
established,  the  Legislature  was  still  content 
to  limit  its  powers  to  the  control  of  railroads 
operated  by  steam. 

The  plaintiff,  however,  contends  that  a 
close  scrutiny  of  both  sections  will  justify 
the  conclusion  that  tue  phrase  "operated  by 
steam"  is  intended  to  limit  the  word  "rail- 
road" only  with  respect  to  its  use  in  the 
vary  clause  In  which  it  occuris,  and  that  it  Is 
not  to  be  regarded  as  having  relation  to  any 
other  part  of  the  sentence.  By'  this  method 
the  construction  to  be  placed  upon  section 
37  (section  5997,  Gen.  St.  1901)  might  be 
thus  Indicated:  "The  term  railroad  com- 
pany shall  Include  and  be  construed  to  mean: 

(1)  Any  Incorporated  railroad  company,  or 

(2)  any  express  or  transportation  company 
or  other  common  carrier  or  (3)  any  railroad 
bridge  company,  or  (4)  any  person  •  •  • 
or  corporation  engaged  •  •  •  in  laying 
out,  constructing,  owning,  operating,  using  or 
maintaining  any  railroad  operated  by  steam." 
And  that  of  section  7  (section  5907,  Gen.  St 
1901)  in  this  manner:  "Said  commissioners 
shall  have  the  general  supervision  of:  (1) 
All  railroads  operated  by  steam  within  the 
state,  and  (2)  all  express  companies,  sleep- 
ing-car companies,  and  (3)  all  other  persons, 
companies  or  corporations  doing  business  as 
common  carriers  in  this  state."  Granting 
that  the  interpretation  suggested  is  consis- 
tent with  the  rules  of  grammar,  and  ev^ 
assuming  that  it  would  be  required  by  a 
close  adherence  to  the  very  letter  of  the 
statute.  Its  adoption  Is  forbidden  by  two  con- 
siderations: It  would  manifestly  give  the 
law  a  broader  operation  than  ever  could  have 
been  Intended,  and  It  would  entirely  destroy 
the  force  of  the  words  "operated  by  steam." 
it  requires  no  argument  to  prove,  or  example 
to  Illustrate,  that  it  was  not  the  purpose  of 
the  Legislature  to  vest  In  the  railroad  com- 
missioners Jurisdiction  over  all  railroad 
bridge  companies  and  all  transfer  companies, 
or  even  over  common  carriers  of  every  sort 
If  such  were  the  case,  there  could  be  no 
occasion  for  distinguishing  between  the  dif- 
ferent classes  of  railroads.  The  express  and 
repeated  affirmance  that  the  board  is  to  ex- 
ercise control  over  railroads  operated  by 
steam  by  the  plainest  Implication  denotes 
that  railroads  not  so  operated  are  excluded 
from  the  scope  of  its  duties. 

We  conclude  that  the  railroad  commis- 
sioners have  no  general  Jurisdiction  over  a 
company  engaged  In  the  operation  of  an 
electric  railway:  that  such  a  company  is 
not  included  within  the  term  "railroad  com- 
pany," as  ordinarily  employed  In  the  statute 
referred  to;  and  that  the  language  of  the 
section  relating  to  the  crossing  of  railroad 
tracks  does  not  manifest  an  Intention  to  give 
that  part  of  the  law  any  wider  application 
in  this  respect 
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A  final  claim  of  the  plaintiff  is  tbat  the 
electric  railway  company  Is  within  the  con- 
trol of  the  board  of  commissioners  by  reason 
of  the  fact  that  the  charters  nnder  which 
It  exists  and  does  business  authorize  it  to 
employ  steam  as  a  motf^e  power,  although 
It  In  fact  has  not  done  so.  It  is  agreed  that 
the  road  as  now  constructed  Is  only  adapted 
to  the  use  of  electricity.  That  being  tme. 
Its  owner  Is  not  now  engaged  In  "laying  ont, 
coatructing,  owning,  operating,  using  or  main- 
taining any  railroad  operated  by  steam,"  and 
is  not  within  the  terras  of  the  statute. 

A  peremptory  writ  is  denied.  All  the  Jos- 
tlces  concurring. 

(73  Kan.  179) 

STATE     ex     rel.     ATTORNEY     GENERAL 

et   aL   V.   WICHITA   MUT.   BURIAL 

ASS'N  et  al. 

(Supreme  Conrt  of  Kansas.    March  10,  1906.) 

INSUBANCB— What   Constitutes   Irsdbamce 

Company. 

An  association  organizfd  for  the  purpose  of 
secnring  to  each  of  its  members  a  burial  worth 
$100.  in  considpration  of  stipulatpd  assrasments 
to  he  paid  by  such  members  duriDK  life,  is  an 
iniiaranop  fl!>sociation,  within  the  provisions  of 
•ection  a"8fi.  Gm.  St.  1001. 

(Syllabus  by  the  0>urt.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; Thos.  C.  Wilson,  Judge. 

Action  by  the  state,  on  the  relation  of 
the  Attorney  General  and  county  attorney 
of  Sedgwick  county,  against  the  Wichita  Mut- 
ual Burial  Association  and  others.  Judg- 
ment for  defendants,  and  relators  bring  er- 
ror.    Reversed. 

C  C.  Ck>leman,  Atty.  Gen.,  J.  S.  West,  and 
Otto  O.  Eckstein,  for  plaintiffs  in  error. 
Stanley,  YenuiUon  &  Evans,  for  defendants 
In  error. 

GRAVES,  J.  This  action  was  brought  by 
the  Attorney  General  and  the  county  attorney 
of  Sedgwick  county.  In  the  name  of  the 
state,  to  enjoin  the  defendants  from  carry- 
ing on  the  business  being  done  in  the  name  of 
the  Wichita  Mutual  Burial  Association,  for  the 
reason  that  such  business,  as  conducted.  Is 
contrary  to  law.  The  district  court  of  Sedg- 
wick county  refused  the  injunction,  and  the 
state  comes  here  on  proceedings  In  error. 

It  Is  claimed  that  this  association  does  ah 
insurance  business  without  being  incorpo- 
rated, and  without  complying  with  the  stat- 
ute relating  to  such  organisations.  The  stat- 
ute alleged  to  be  violated  Is  section  3386. 
Gen.  St  1901,  which  in  part  reads:  "It 
shall  be  unlawful  for  any  company,  corpora* 
tton,  or  association,  whether  organlzeid  In 
this  state  or  elsewhere,  either  directly  or 
indirectly  to  engage  In  the  business  of  in- 
surance, or  to  enter  into  any  contracts  sub- 
stantially amounting  to  insurance,  or  in  any 
manner  to  aid  therein.  In  this  state,  without 
first  having  complied  with  all  the  provisions 
of  this  act"    It  la  contended  by  the  defend- 


ant that  the  business  carried  on  by  the 
Wichita  Mutual  Burial  Association  is  not 
Insurance.  That  the  contracts  made  by  it 
do  not  substantially  amount  to  insurance,  or 
in  any  manner  aid  therein,  and  therefore 
the  above  statute  does  not  apply  thereto. 

Whether  such  business  Is  insurance  with- 
in the  purview  of  such  statute  or  not  is  the 
sole  question  presented.  The  facts  have  been 
agreed  to,  and  from  them  it  appears.  In  sub- 
stance: Tbat  I.  W.  GUI,  an  ludertaker  at 
Wichita,  Kan.,  organized  the  said  burial  as- 
sociation uf)on  a  plan  and  scheme  specially 
prepared  and  copyrighted.  The  association  Is 
not  incorporated,  and  has  not  compiled  with 
the  provisions  of  the  statutes  of  the  state 
relating  to  Insurance.  It  has  no  lodge  or 
other  place  provided  for  holding  meetings 
or  transacting  Its  business.  It  has  no  ritual 
system  and  no  meetings  of  any  kind,  except 
upon  call  of  the  president  when  by  blm 
deemed  necessary,  or  when  required  by  the 
written  request  of  12  members.  It  purports 
to  have  a  president  vice  president,  secretary, 
and  treasurer,  who  constitute  a  board  of 
control,  but  I.  W.  Gill  is  the  secretary  and 
treasurer,  and  manages  «nd  controls  the 
entire  business  of  the  association.  He  col- 
lects, handles,  and  disburses  the  funds,  with- 
out giving  security  or  being  required  to  ac- 
count therefor.  He  Is  the  official  undertaker, 
and  has  exclusive  charge  and  management 
of  all  the  burial  services,  which  the  associa- 
tion furnishes.  Officers  are  elected  annually. 
If  necessary.  Any  person  In  good  health, 
between  the  ages  of  1  and  20  years,  can  be- 
come a  member.  Membership  continues 
while  assessments  are  paid.  When  payments 
cease,  all  rights  and  what  has  been  paid  are 
forfeited.  The  right  to  receive  burial  bene- 
fits continues  during  the  existence  of  the  as- 
sociation. An  assessment  of  5  cents  upon 
members  under  10  years  of  age,  and  of  10 
cents  npon  those  10  years  of  age  or  over, 
are  made  as  often  as  necessary  to  defray 
the  expenses  of  the  association.  The  only 
expenses  are  those  Included  In  the  burial 
benefits.  Members  who  pay  assessments  of 
10  cents  are  entitled  to  a  funeral  worth  $100, 
other  members  $50.  Each  member  receives 
a  ^certificate  of  membership,  executed  by  the 
principal  officers  of  the  association,  which 
states,  in  substance,  that  the  holder  is  a 
member  and  entitled  to  all  the  benefits  of 
the  organization,  as  provided  by  Its  by-laws. 
Each  member  also  receives  a  book  In  which 
all  assessments  are  entered  and  receipted  for 
when  paid.  The  secretary  and  treasurer  is 
required  to  keep  a  book  showing  a  list  of 
members,  deaths,  collections,  disbursements, 
and  other  business  transactions,  which  is 
open  to  the  Inspection  of  members.  The 
said  I.  W.  Gill  Is  the  only  person  to  whom 
members  can  apply  for  burial  service,  or  np- 
on whom  they  can  rely  to  furnish  future 
hurlal  benefits  In  consideration  of  prior  as- 
sessments paid.  When  this  suit  was  com- 
menced the  membership  of  this  association 
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was  abont  8,000,  and  the  management  had 
been  In  all  respects  satisfactory.  This  as- 
sociation was  organized  November  1,  1900. 
No  such  organization  had  existed  in  the  state 
prior  to  1899.  The  funds  collected  are  used 
■  exclusively  for  the  payment  of  burial  ex- 
penses of  deceased  members,  and  surviving  re- 
latives are  not  benefited  thereby  In  any  other 
manner.  The  object  of  this  association,  as 
stated  In  its  plan  of  organization,  is:  "To 
provide  for  the  payment,  by  assessment,  of 
the  funeral  expenses  of  Its  members." 

We  conclude,  from  the  foregoing  facts, 
that  the  business,  designed  to  be  transacted 
under  the  plan  of  the  Wichita  Mutual  Burial 
Association,  Is  plain,  ordinary  insurance. 
Membership  In  this  association  Insures  to 
each  member,  above  10  years  of  age.  that 
which  is  equivalent  to  $100  cash,  payable  at 
the  death  of  such  member,  to  whoever  would 
otherwise  defray  the  burial  expenses  of  such 
decedent  If  the  certificate  of  membership 
Issued  by  this  burial  association  be  designat- 
ed "policy,"  the  assessment  "premium,"  and 
those  who  are  relieved  from  paying  the 
funeral  expenses  of  the  deceased  member 
"beneficiaries,"  this  association,  both  in  gener- 
al plan  and  phraseology,  will  be  a  substan- 
tial duplicate  of  the  ordinary  mutual  In- 
surance company.  The  fact  that  no  bene- 
ficiary is  specifically  named  deserves  little 
consideration,  since  In  reality  one  exists, 
and  may  be  ascertained  with  as  much  cer- 
tainty as  If  directly  and  specifically  men- 
tioned. Whoever  would  otherwise  pay  the 
burial  expenses  of  the  deceased  member  Is, 
by  being  relieved  of  that  burden,  as  directly 
benefited  to  the  amount  of  such  expenses', 
ns  If  the  cash  was  paid  Immediately  to  such 
person.  If  the  deceased  member  leaves  an 
estate,  the  whole  thereof,  undiminished  by 
the  burial  expenses  which  would  otherwise 
he  paid  therefrom,  will  be  received  by  his 
heirs.  If  he  leaves  no  estate,  then  his  Im- 
mediate relatives  and  friends,  who  would 
otherwise  have  furnished  the  expenses  of  his 
burial,  will  be  benefited  by  being  relieved 
of  that  burden.  This  association  does  not 
belong  in  the  category  of  benevolent  and 
philanthropic  societies,  which  furnish  relief 
to  Its  nnfortimate  and  distressed  members 
out  of  funds  contributed  for  that  purpose. 
In  such  associations  it  is  not  contemplated 
that  every  member  will  be  the  recipient  of 
the  relief  thus  provided.  Financial  distress, 
sickness,  and  misfortune  visit  many  people, 
but  they  are  usually  of  temporary  duration, 
and,  when  relieved,  the  sufferer  is  in  a  condi- 
tion to  return,  in  £ind,  the  generous  assis- 
tance which  bad  been  extended  to  him.  So- 
cieties of  this  kind  are  in  a  large  measure 
benevolent  and  charitable.  Contributing 
members  anticipate  the  possibility  of  being 
at  some  time  benefited  from  the  fund  con- 
tributed, but  this  anticipation  is  only  a  pos- 
sibility, as  comparatively  few  members  r^ 
celve  relief  therefrom.  The  burial  associa- 
tion,   however,   dlst^oses  'no   charitable   or' 


benevolent  features.  Membership  In  it  does 
not  Involve  fraternity,  social  Intercourse,  or 
even  ordinary  casual  acquaintance.  The  con- 
tract with  each  member  Is  based  wholly  up- 
on business  considerations.  The  assessments 
are  paid  for  the  purpose  of  securing  thereby 
a  burial  worth  $100.  The  imcertainty  as  to 
when  the  funeral  will  take  place  gives  each 
member  good  reason  to  suppose  that  it  will 
probably  be  needed  long  before  the  assess- 
ments amount  to  the  siun  which  It  is  ex- 
pected to  cost.  We  think  this  association 
Is  doing  an  insurance  business,  and  should 
comply  with  the  laws  of  the  state. 

The  Judgment  Is  reversed,  and  the  district 
court  directed  to  grant  a  perpetual  injunc- 
tion, as  prayed  for.  All  the  Justices  con- 
curring. 


OtS  Cal.  700) 
HIGGINS  et  al.  v.  CABLOTTA  GOLD 
MINING  CO.  et  al.    (Sac.  1,129.) 
(Supreme  Court  of  California.    Feb.  12,  1906.) 

1.  Mines  and  Mining — Liens— Wobk  Done 

rOR  I^ESSEE. 

A  lessee  of  a  mine,  under  a  lease  providing 
that  he  shall  continually  prosecute  the  work  of 
exploring,  developing,  and  mining  on  said  premi- 
ses for  a  share  of  the  proceeds  of  the  mine,  is  a 
person  having  charge  of  mining,  within  Code 
Civ.  Proc.  i  1183,  giving  a  lien  for  work  done 
in  or  on  mines,  and  at  the  instance  of  the  owner 
or  his  agent,  and  providing  that  a  person  haviug 
charge  of  any  mining  shall  be  held  to  be  th<> 
agent  of  the  owner,  so  that  work  done  for  the 
lessee  Is  entitled  to  a  lien. 

2.  Same— Lien  for  Extracting  Ore. 

Under  Code  Civ.  Proc.  J  1183,  before  Its 
amendment  by  St.  1903,  p.  84,  c.  76,  allowing 
a  lien  for  work  done  or  materials  famished 
in  the  construction  of  buildings  or  excavations 
on  land,  and  giving  a  lien  for  work  done  in  a 
mining  claim,  whether  at  the  instance  of  the 
owner  or  his  agent,  and  providing  that  every 
contractor,  builder,  or  other  person  having 
charge  of  "any  mining,"  or  the  construction  of 
any  building  or  other  improvement,  as  afore- 
said, shall  be  held  to  be  the  agent  of  the  owner, 
a  lien  may  be  had  for  work  done  exclusively  in 
the  extraction  of  ores,  as  well  as  for  work  done 
for  development  to  discover  new  ore  or  to  facili- 
tate the  extraction  of  ore. 

In  Bank.  Appeal  from  Superior  Court, 
Tuolumne  County;  G.  W.  NIcol,  Judge. 

Action  by  Thomas  W.  Higglns  and  others 
against  the  Carlotta  Gold  Mining  Company 
and  others.  From  a  Judgment  for.  plaintiffs, 
defendant  company  appeals.    Affirmed. 

J.  E.  Foulds,  for  appellant  J.  B.  Curtln, 
J.  C.  Webster,  J.  F.  Booney,  and  O.  G.  Grant, 
for  respondents. 

SHAW,  J.  In  this  case  a  number  of  per- 
sons who  bad  performed  labor  upon  a  mine 
filed  separate  claims  of  lien  on  tbe  two  min- 
ing claims  constituting  the  mine  for  tbe  sums 
due  them,  respectively,  for  such  labor,  and 
afterwards  began  the  actions  involved  in  this 
appeal  to  foreclose  their  said  liens.  Several 
separate  actions  were  begim,  but  before  tbe 
trial  all  were  consolidated  and  tried  as  one 
case.    Tbe  parties  defendant  were  the  Car- 
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lotta  Oold  Mining  Company,  which  was  the 
owner  of  the  mining  claims,  and  David 
Naegle,  David  Miller,  and  J.  B.  Coleman,  who 
were  lessees  thereof,  operating  the  mine  un- 
der a  lease  of  the  mining  claims  executed  to 
them  by  the  said  owner.  The  two  mining 
claims  were  worlied  together  as  a  single  mine, 
and  no  objection  is  made  on  the  ground  of 
misjoinder.  The  labor  for  which  the  liens 
were  claimed  was  all  performed  for  the  les- 
sees, and  under  contracts  made  by  the  lessees 
alone  with  the  respective  claimants.  A  per- 
sonal judgment  was  given  in  favor  of  each 
claimant  against  the  lessees  for  the  amount 
of  his  particular  claim,  and  against  all  the 
defendants.  Including  the  appellant,  for  the 
foreclosure  of  the  Hens  and  the  sale  of  the 
mining  claims  to  pay  the  same.  A  motion 
for  new  trial,  made  by  the  Carlotta  Gold 
Mining  Company,  was  denied.  The  company 
alone  appeals  from  the  judgment,  and  from 
the  order  denying  its  motion  for  a  new  trial. 
It  is  conceded  that  the  work  for  which  the 
several  liens  were  allowed  was  done  upon  the 
mine,  and  was  of  the  value  for  which  judg- 
ment was  given,  and  that  the  interest  of  the 
lessees  in  the  mining  claims  is  subject  to  the 
liens.  The  sole  question  presented  is  the  lia- 
bility of  the  interest  of  the  lessor,  the  Car- 
lotta Gold  Mining  Company,  in  the  property 
to  the  liens,  and  to  sale  for  the  payment 
thereof.  The  lease,  under  which  the  lessees 
were  operating,  gave  them  the  exclusive  pos- 
session of  the  mining  claims  during  the  term, 
and  provided  that  they  should  forthwith  be- 
gin and  "continually  prosecute"  the  work  of 
"exploring,  developing,  and  mining  upon  said 
premises,"  and  slioald  mill  and  reduce  the 
ores  extracted,  and  that  they  would  "pay  to 
the  lessor  monthly,  on  the  l6th  day  of  each 
month  •  •  •  two-thirds  of  the  net  profits 
of  the  proceeds  derived  by  him  (them),  from 
the  working  of  said  mine  during  the  calendar 
month  immediately  preceding,"  less  the  sum 
of  $2,131  in  unpaid  bills  of  a  former  lessee, 
and  the  cost  of  "such  machinery  and  improve- 
ments as  he  (they,  the  present  lessees)  shall 
have  put  upon  the  premises,"  which  amounts 
were  to  be  first  paid  from  such  gross  receipts. 
The  agreed  statement  of  facts,  set  forth  in 
the  statement  used  on  motion  for  a  new  trial, 
shows  that  the  work  for  which  the  liens  were 
claimed  was  done  in  part  in  extracting  ore 
from  the  portion  of  ttie  ledges  already  ex- 
posed by  shafts  sunk  in  the  mine  before  the 
execution  of  tlie  lease,  and  in  part  "in  drift- 
ing and  stoping  for  the  purpose  of  opening  up 
new  ore  iKMlies  and  discovering  i)etter  ore." 
From  the  findings  it  appears  that  certain  of 
the  liens  were  for  work  done  exclusively  for 
the  purpose  of  extracting  ore,  and  not  in  the 
process  of  development,  but  many  of  them 
were  for  work  which,  for  aught  that  appears 
in  the  record,  may  have  been  done  either  in 
extracting  ore,  or  in  development  and  im- 
provement, or  in  both.  According  to  our  view 
of  the  law,  and  of  the  correct  interpretation 
of  the  lease  under  which  the  work  was  done. 


the  interest  of  the  Carlotta  Gold  Mlulng  Com- 
pany is  liable  for  all  the  liens,  whether  for 
work  done  exclusively  in  the  extraction  of 
ore,  and  for  that  purpose  only,  or  for  work 
done  for  development  to  discover  new  or  bet- 
ter ore,  or  to  facilitate  the  extraction  of  ore, 
discovered  or  undiscovered,  or  for  work  which 
served  to  accomplish  all  these  purposes. 

Section  1183,  Code  Civ.  Proc.,  contains  two 
distinct  and  separate  provisions  allowing  dis- 
tinct classes  of  liens.  One  provision,  stated 
in  the  first  clause,  allows  a  lien  for  work 
done  or  materials  supplied  la  the  construction 
of  buildings  or  excavations  on  land,  which 
are  made  in  the  way  of  an  improvement,  to 
enhance  its  value  or  make  it  more  useful,  or 
available  for  a  new  use.  The  other  provision 
is  in  the  second  clause,  and  relates  to,  and 
gives  a  Hen  for,  work  done  in  or  upon  mines, 
which  may  result  either  in  the  construction 
of  an  improvement  thereto,  or  in  the  partial 
or  total  destruction  thereof,  by  the  extraction 
of  the  ore  which  gives  it  value.  Then  follows 
a  provision  which,  as  it  stood  when  these 
liens  were  filed,  was  as  follows:  "And  every 
contractor,  sub-contractor,  architect,  builder, 
or  other  person  having  charge  of  any  mining, 
or  of  the  construction,  alteration,  addition  to, 
or  repair,  either  in  whole  or  in  part,  of  any 
building  or  other  improvement,  as  aforesaid, 
shall  be  held  to  be  the  agent  of  the  owner  for 
the  purposes  of  this  chapter."  By  an  amend- 
ment made  afterwards  there  was  Inserted  im- 
mediately after  the  words  "any  mining,"  the 
phrase,  "either  in  the  development  thereof  or 
in  working  therein  by  the  subtractlve  proc- 
ess." St.  1903,  p.  84,  c.  76.  We  do  not  per- 
ceive how  this  changes  the  effect  of  the  clause 
as  it  stood  before,  but  the  question  is  not  in- 
volved, for  this  case  must  be  decided  upon  the 
law  existing  at  the  time  the  work  was  done 
and  the  Hens  filed.  This  clause,  as  a  whole, 
refers  to  l>oth  classes  of  liens.  The  phrase 
"any  mining"  refers  solely  to  the  working  of 
a  mine,  and  its  effect  is  that  the  person  in 
charge  of  any  "mining"  is  made  the  agent  of 
the  owner,  although  the  work  be  is  prosecut- 
ing does  not  In  the  least  improve  the  prop- 
erty or  add  anything  thereto,  but  destroys  or 
lessens  its  Inherent  value,  by  removing  the 
ore  therefrom.  Williams  v.  Hawley,  144  Cal. 
103,  77  Pac.  762.  In  order  to  make  him  the 
agent  of  the  owner  in  such  a  case,  however, 
such  person  must  be  in  charge,  with  the  con- 
sent of  the  owner,  and  must  be  prosecuting 
or  controlling  the  mining  operations,  either 
wholly  or  in  part,  for  the  benefit  of  the  own- 
er. Jurgenson  v.  Diller,  114  Cal.  491,  46  Pac. 
GIO,  55  Am.  St.  Rep.  83 ;  Reese  v.  Bald  Moun- 
tain ,  etc.,  Co.,  133  Cal.  285, 65  Pac  578.  Such 
benefit  may  be  direct,  as  where  the  ore  ex- 
tracted, or  some  share  of  it,  remains  the  prop- 
erty of  the  owner,  or  it  may  be  indirect,  as 
where  the  ore,  when  extracted,  is  the  prop- 
erty of  the  person  in  charge,  but  Is  to  be  sold 
by  him,  and  a  part  or  share  of  the  proceeds 
is  to  be  paid  to  the  owner,  or  for  his  use  or 
benefit    The  legal  effect  would  be  the  same 
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in  either  case.  Tbe  purpose  of  the  statute 
obviously,  Is  to  allow  a  lien  for  mining  work 
done  upon  a  mine  against  the  estate  or  in- 
terest therein  of  the  person  who  is  to  be 
benefited  thereby,  whether  done  directly  for 
him  and  at  his  request,  or  Indirectly  for  his 
benefit,  at  tbe  request  of  some  other  person 
operating  in  pursuance  of  some  express  or 
implied  contract  with  him.  Such  a  case  we 
have  here.  The  lease  is  a  contract;  by  Its 
covenants  the  lessees  undertook  to  do  the 
mining  work,  and  both  the  lessees  and  the 
lessor  were  to  sbtrre  in  the  proceeds  and  bene- 
fits of  the  work.  It  might  almost  be  said 
that  such  person  would  in  such  a  case  be 
authorized  to  bind  the  estate  of  the  owner  for 
a  lien  for  such  work  without  thie  aid  of  tbe 
special  statutory  provision  making  him  con- 
structively the  agent  of  the  owner  for  that 
purpose,  but  with  the  aid  of  the  provision 
there  can  be  no  doubt  of  the  proposition. 
There  is  nothing  in  either  Jurgenson  v.  Diller, 
supra,  or  Reese  v.  Bald  Mountain,  etc.,  Co., 
supra,  that  is  contrary  to  this  conclusion.  In 
the  first  case  the  person  who  caused  tbe  ore  to 
be  extracted  had  no  authority  from  the  own- 
er to  do  so,  and  was  doing  It  for  his  own  ex- 
clusive benefit.  Although  he  was  occupying 
tbe  premises  with  the  consent  of  tbe  owner, 
he  was,  as  to  the  mining  work,  a  mere  tres- 
passer. In  the  latter  case  the  decision  was 
put  upon  the  ground  that  there  was  no  find- 
ing that  the  person  who  caused  tbe  work  to 
be  done  was  the  "agent  of  the  owtier,"  nor 
anything  from  which  such  fact  would  be  nec- 
essarily implied,  nor  anything  to  show  that 
the  owner  was  to  receive,  or  had  received, 
any  benefit  from  or  on  account  of  the  work 
done  or  the  ore  extracted.  All  of  these  facts 
appear  in  the  case  at  bar.  Section  1192, 
Code  Civ.  Proc.  has  no  application  to  mining 
work  which  consists  of  removing  ore,  solely 
by  the  "subtractive  process,"  as  It  Is  termed 
in  Jurgenson  v.  Diller,  supra.  That  section 
by  its  express  terms  applies  only  to  "every 
building  or  other  improvement  mentioned  in 
section  1183  of  this  Code,  constructed  upon  any 
lands,"  and  hence  does  not  include  or  apply- 
to  "mining"  work,  which  does  not  constitute 
for  any  purpose  an  improvement  to  the  mine 
to  the  land.  Reese  v.  Bald  Mountain,  etc.,  Co., 
133  Cal.  288,  63  Pac.  578 ;  Williams  v.  Santa 
Clara  M.  A.,  60Cal.20O,  5Pac.85;  Jurgensonv. 
Diller,  114  Cal.  492, 4«  Pac.  CIO,  55  Am.  St.  Rep. 
83.  With  respect  to  the  Hens  wholly  or  In  part 
for  work  done  for  the  "purpose  of  opening  up 
new  ore  bodies  and  discovering  better  ore," 
If  such  work  consisted  in  making  an  "im- 
provement" to  the  mine,  apart  from,  or  in 
addition  to,  Its  effect  in  obtaining  ore  from 
the  rock  excavated,  It  would  come  within  the 
provisions  of  section  1192,  Co^e  Civ.  Proc. 
As  the  lease  expressly  provides  that  such 
work  should  be  done  by  the  lessees,  when 
they  deemed  it  expedient,  the  lessor  must  be 
presmned  to  have  had  notice  or  knowledge 
of  it  from  the  beginning.  Such  work  would 
also  be  for  tbe  lessor's  benefit,  either  by  rea- 


son of  the  Increased  receipts  of  net  profits 
during  the  lease,  or  from  tbe  Increased  fa- 
cility for  the  extraction  of  ore  from  tbe  mine 
after  the  lease  expired.  It  Is  conceded  that 
the  appellant  posted  no  notice  disclaiming 
any  liability  for  such  work  or  improvement, 
and  consequently  its  estate  in  the  profierty 
stands  charged  with  a  Hen  for  tbe  valne 
thereof.  Hines  ▼.  Miller,  122  Cal.  517,  622, 
55  Pac.  401. 

Our  conclusions  in  regard  to  the  validity 
of  the  Hens  as  against  the  appellant's  estate 
In  the  property  renders  It  unnecessary  to  con- 
sider tbe  objection  that  as  to  some  of  the 
Hens  tbe  evidence  does  not  sustain  the  find- 
ings to  the  effect  that  tbe  labor  for  which  the 
Hens  were  allowed  was  done  for  the  develop- 
ment and  Improvement  of  the  mining  claims 
and  for  the  repair  of  the  machinery  situated 
thereon.  The  judgment,  with  respect  to  all 
tbe  liens,  for  work  not  of  the  character  in- 
dicated In  these  findings,  is  fully  supported 
by  tbe  other  findings  made  by  the  court  Tbe 
allegation  in  the  answer  that  plalntlflrs  knew, 
at  the  time  they  began  work,  that  tbe  defend- 
ants Naegle,  Miller,  and  Coleman  were  work- 
ing the  mine  as  lessees,  is  immaterial,  and 
no  finding  thereon  was  necessary. 

The  judgment  and  order  are  affirmed. 

We  concur:  BEATTT,  C.  J.;  McFAR- 
LAND,  J.;  ANGELLOTTI,  J.;  HENSHAW. 
J. ;  LORIGAN,  J. 


a*»  Cat.  S9) 
DAVOUST  v.  CITY  OF  AtAMEDA. 
(S.  P.  3.390.) 
(Supreme  Court  of  California.    March  30,  1906.) 

1.  MnNictPAi.  GoRPORAxroNS  — Torts  — Neq - 
LioENCE— Governmental  Functions. 

A  municipal  corporation  In  operating  jui 
electric  liRht  plant  Is  not  exercising  governmen- 
tal functions,  and  hence  is  liable  for  d images 
caused  by  the  ne^rligence  of  its  cmploy&s  in  the 
operation  of  the  plant 

2.  Same  —  Public  Wobkb  —  Electbic  Light 
Plant — Rionr  to  Operate. 

Where  one  was  injured  through  the  negli- 
gence of  tile  employes  of  a  cit.v  in  operating  an 
electric  iijrht  plant  a  contention  that  the  city 
was  not  liable  because  the  grant  of  authority 
to  maintain  the  plant  was  given  to  "a  lx>ard  of 
trustees  of  the  city"  and  not  to  tbe  city  was 
untenable. 

3.  Negligence— Licensees. 

Where  one  using  a  way  over  a  vacant  lot 
which  had  been  used  for  many  years  by  resi- 
dents in  tbe  neighborhood  was  injured  by  com- 
ing in  contact  with  a  live  wire  of  an  electric 
plant  negligently  l.ving  in  the  path,  the  operator 
of  the  plant  could  not  escape  liability  on  the 
theory  that  the  one  injured  was  a  trespasser, 
as  be  was  a  licensee. 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;   W.  E.  Greene,  Judge. 

Action  by  Martial  Davoust  against  tbe  city 
of  Alameda.  From  a  judgment  la  favor  of 
defendant,  plaintiff  appeals.    Reversed. 

J.  C.  Campbell,  W.  H.  Metson,  and' Reed 
&  Nusbaumer  (  J.  R.  Glascock  and  J.  M.  Pos- 
ton,  of  counsel),  for  appellant  M.  W.  Simp- 
son and  Chapman  &  CHft,  for  reqwndent 
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McPAKLAND,  J.  This  action  Is  to  re- 
cover dauages  for  tbe  death  of  plalntiflt's 
wife  alleged  to  have  been  caused  by  the  neg- 
ligence of  defendant,  tbe  city  of  Alameda,  in 
operating  an  electric  lighting  plant  owned 
by  defendant,  and  used  for  the  purpose  of 
lighting  said  city  and  furnishing  light  to 
its  inhabitants  for  domestic  purposes.  The 
trial  court  granted  a  nonsuit  and  gave  judg- 
ment for  defendant,  and  from  this  judgment 
plaintiff  appeals.  There  is  a  bill  of  excep- 
tions which  presents  the  evidence,  and  the 
rulings  of  tbe  court 

It  does  not  appear  upon  wliat  ground  the 
nonsuit  was  granted;  but  tbe  main  point  ar> 
gued  by  counsel  for  respondent  is  that  be- 
cause the  defendant  is  a  munlglpal  corporation 
It  is  not  liable  to  pay  any  damages,  even 
though  the  death  of  plaintiff's  wife  was  caus- 
ed by  the  negligent  operation  of  tbe  electric 
plant  And  in  support  of  this  contention  re- 
spondent relies  on  Winbigler  v.  City  of  Los 
Angeles.  45  Cal.  86;  Denning  v.  State,  123 
Cal.  316,  65  Pac  1000;  Chope  v.  City  of 
Eureka,  78  CaL  fiSS,  21  Pac.  364.  4  L.  R.  A. 
325,  12  Am.  St  Rep.  113,  and  the  cases  there 
cited.  These  cases  undoubtedly  establish 
the  rule  in  this  state,  although  it  has  been 
held  differently  In  some  other  jurisdictions, 
that  a  municipal  corporation,  when  exercising 
governmental  functions  as  an  agent  of  the 
sovereign  power,  is  not  liable  for  damages 
caused  by  the  negligence  of  its  employes, 
anIesB  it  Is  expressly  so  made  liable  by  stat- 
ute. But  this  rule  applies  to  a  municipal 
corporation  only  when  acting  in  its  govern- 
mental, political,  or  public  capacity  as  an 
instrumentality  intrusted  by  the  state  with 
the  subordinate  control  of  some  public  affair. 
Such  a  corporation,  however,  has  a  double 
character — governmental,  and  also  proprie- 
tary and  private — and  when  acting  in  tbe  lat- 
ter capacity  its  liabilities  arising  out  of  either 
contract  or  tort  are  the  same  as  those  of 
natural  persons  or  private  corporations. 
And  while  we  hnve  been  referred  to  no  case 
in  this  state  where  the  proposition  last  stated 
was  directly  Involved,  yet  in  all  the  cases 
from  this  state  cited  by  respondent  the  acts 
complained  of  were  connected  with  the  exer- 
ciiie  of  what  has  uniformly  been  held  to  t»e 
governmental  functions,  such  as  maintenance 
of  public  streets  and  roads,  protection  from 
fire,  etc.  However,  the  distinction  has  been 
frequently  recognized  and  stated  in  the  Cali- 
fornia decisions.  In  Touchard  v.  Touchard, 
6  Cal.  307,  tbe  court  say:  "A  corporation, 
both  by  the  civil  and  common  law,  Is  a  per- 
son, an  arttfldnl  person;  and  although  a  mu- 
nicipal corporation  has  delegated  to  it  certain 
powers  of  government.  It  Is  only  in  reference 
to  those  delegated  powers  that  It  will  be  re- 
garded as  a  government  In  reference  to  all 
other  of  its  transactions,  such  as  affect  its 
ownership  of  property  In  buying,  selling,  or 
granting,  and  In  reference  to  ail  matters  of 
contract,  it  must  be  looked  upon  and  treated 
as  a  private  person,  and  Its  contracts  con- 


strued in  tbe  same  manner  and  with  like 
effect  as  those  of  natural  persons."  In  San 
Francisco  Oas  Company  v.  San  Francisco,  0 
Cal.  469,  Justice  Field  says:  "The  distinc- 
tion alluded  to  refers  to  the  double  character 
of  a  municipal  corporation;  its  public  and 
political  character  In  which  It  exercises  sub- 
ordinate and  le^slative  powers,  and  its  pri- 
vate character  in  which  it  exercises  the  pow- 
ers of  an  individual  or  private  corporation." 
In  Uklah  v.  Vklab  W.  &  I.  Co.,  142  Cal.  179, 
75  Pac.  775  (64  L.  R.  A.  231, 100  Am.  St  Rep. 
107),  this  court  says:  "The  distinction  be- 
tween the  powers  conferred  on  municipal 
corporations  for  public  purposes  and  for  the 
general  public  good,  and  those  conferred  for' 
private  corporate  purposes,  is  clearly  marked 
by  tbe  decisions" — citing  cases.  In  Denning 
V.  State,  123  Cal.  816,  55  Pac.  1000,  it  was 
held  that  the  state  was  not  liable  for  injury 
caused  plaintiff  by  negligence  of  a  board  of 
harbor  commissioners,  because  the  latter  were 
exercising  purely  governmental  powers;  bat 
the  distinction  above  mentioned  was  clearly 
stated.  Tbe  court  said,  among  other  things, 
that  tbe  plaintiff,  when  injured,  was  employ- 
ed In  a  distinct  branch  of  tbe  service:  "viz., 
tbe  protection  against  or  extinguishment 
of  fires,  which,  even  in  the  case  of  munic- 
ipal corporations,  is  uniformly  held  to  be  tbe 
exercise  of  a  purely  governmental  function; 
and  there  Is  certainly  as  strong  ground  for 
distinguishing  between  tbe  different  func- 
tions of  the  board  as  there  can  be  for  dis- 
tinguishing between  tbe  different  functions 
of  a  municipal  corporation,  in  the  exercise  of 
some  of  which  the  corporation  is  liable  for 
negligence,  while  in  others  it  is  not"  See, 
also,  Holland  v.  San  Francisco,  7  CaL  361; 
Argenti  v.  San  Francisco,  16  Cal.  255;  Brown 
T.  Board  of  Education,  103  Cal.  531,  37  Pac. 
503. 

In  other  jurisdictions  the  rule  that  munic- 
ipal corporations  are  liable  like  individuals 
and  private  corporations  when  the  Injury 
arises  out  of  their  exercise  of  mere  proprietary 
and  private  rights  has  been  expressly  and 
frequently  decided.  Indeed,  the  rule  has  l>e- 
come  text-book  law.  In  Dillon's  Municipal 
Corporations,  {  66,  the  author,  having  said 
that  a  municipal  corporation  "possesses  a 
double  character;  one  governmental,  legisla- 
tive, or  public;  tbe  other,  in  a  sense,  proprie- 
tary or  private,"  proceeds  as  follows:  "In 
its  governmental  or  public  character,  the  cor- 
poration is  made,  by  tbe  state,  one  of  Its  in- 
struments, or  the  local  depositary  of  certain 
limited  and  prescribed  political  powers,  to 
be  exercised  for  tbe  public  good  on  behalf  of 
the  state  rather  than  for  Itself;  •  •  • 
but  in  its  proprietary  or  private  character, 
tbe  theory  is  that  the  powers  are  supposed 
not  to  be  conferred,  primarily  or  chiefly,  from 
considerations  connected  with  tbe  govern- 
ment of  the  state  at  large,  but  for  tbe  private 
advantage  of  the  compact  community  which 
Is  incorporated  as  a  distinct  legal  personality 
or  corporate  individuaL"    There  are  numer- 
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OU8  authorities  to  the  general  point  of  the  dls- 
tiuctiou  between  the  gorernmental  and  the 
proprietary  character  of  municipal  corpora- 
tions, but  it  will  be  sufficient  here,  on  the 
general  question,  to  refer  to  the  opinion  of 
the  Supreme  Court  of  Oregon  in  the  case  of 
Esberg  Cigar  Co.  v.  Portland,  34  Or.  282, 
55  Pac.  961,  43  L.  R.  A.  435,  75  Am.  St  Rep. 
051,  where  the  authorities  are  nearly  all  cited. 
See,  also.  South  Carolina  v.  United  States, 
199  U.  S.  437,  20  Sup.  Ct  110,  116,  50  L. 
Ed.  — . 

And  that  the  respondent,  in  maintaining  and 
operating  its  electric  plant,  was  exercising, 
not  its  governmental  functions,  but  Its  pro- 
prietary and  private  rights,  is  entirely  clear. 
There  is  obviously  no  distinction,  so  far  as 
the  law  on  the  subject  is  concerned,  between 
an  electric  plant  for  furnishing  light,  which 
is  comparatively  a  new  thing,  and  a  gas 
plant  maintained  for  the  same  purpose;  and 
it  has  been  directly  held  that  a  municipal 
corporation  operating  a  gas  ;)lant  is  liable 
for  injury  caused  by  its  careless  management. 
In  Dillon's  Municipal  Corporations,  §  954,  it 
is  said:  "A  municipal  corporation  owning 
water-works  or  gasworks  which  supply  pri- 
vate consumers  on  the  payment  of  tolls  Is 
liable  for  the  negligence  of  Its  agents  and 
servants  the  same  as  like  private  proprietors 
would  be" ;  and  ample  authority  is  cited  sus- 
taining the  text.  In  Western  S.  F.  Society 
V.  Philadephia,  31  Pa.  183,  72  Am.  Dec.  730, 
the  Supreme  Court  of  Pennsylvania  say: 
"The  supply  of  gas  light  is  no  more  a  duty 
of  sovereignty  than  the  supply  of  water. 
Both  these  objects  may  be  accomplished 
through  the  agency  of  Individuals  or  pi'Ivate 
corporations,  and  In  very  many  instances 
they  are  accomplished  by  those  means.  If 
this  power  is  granted  to  a  borough  or  a  city. 
It  is  a  special  private  franchise.  •  •  • 
The  whole  investment  is  the  private  property 
of  the  city,  as  much  so  as  the  lands  and 
bouses  belonging  to  it.  •  •  •  It  [the  cityl 
stands  on  the  same  footing  as  would  any  In- 
dividual or  body  of  persons  upon  whom  the 
like  special  franchises  had  been  conferred." 
In  San  Francisco  Gas  Co.  v.  San  Francisco, 
supra,  the  court  say :  "The  purchase  of  gas 
Involves  only  the  exercise  of  a  power  of  a 
private  corporation;  It  requires  no  exercise 
of  any  political  power.  It  Is  as  much  an 
act  of  a  private  character  as  If  made  by  a 
private  corporation."  In  Esberg  Cigar  Co.  v. 
.Portland,  supra,  the  facts  were  that  the  city 
of  Portland  owned  and  maintained  a  system 
of  water-works,  and  the  plaintiff  therein 
brought  the  action  for  damages  for  Injuries 
caused  by  the  negligent  management  of  the 
said  water-works;  and  It  was  contended  for 
defendant  "that  the  water-works  belonged  to 
the  city  in  Its  public  or  covernmental  capaci- 
ty, and  It  therefore  Is  not  liable  in  a  ooramon- 
law  action  for  negligence  In  constructing  or 
maintaining  the  same."  But  the  court  held 
otherwise,  and,  after  alluding  to  the  distinc- 
tion above  stated,  said :    "In  accordance  with 


this  distinction  it  is  quite  universally  held 
that  when  a  municipal  corporation  volun- 
tarily undeitakes  to  construct  and  maintain 
water  or  gas  works  in  pursuance  of  statu- 
tory authority,  for  the  purpose  of  supplying 
the  Inhabitants  thereof  with  water  or  gas  at 
rates  established  by  the  city,  it  is  liable  for 
an  Injury  in  consequence  of  its  acts  In  con- 
structing and  maintaining  such  worlcs,  tbe 
same  as  a  private  corporation  or  IndividuaL" 
And,  surely,  this  principle  applies  as  fully  to 
the  maintenance  of  an  electric  lighting  plant 
as  to  the  maintenance  of  waterworks.  In 
the  case  at  bar,  the  city  of  Alameda  was 
merely  given  tbe  optional  privilege  of  con- 
structing and  maintaining  an  electric  light- 
ing plant ;  no  duty  was  imposed  on  it  to  do  so. 
Our  conclusion  on  tbe  main  point  above  dis- 
cussed is  that  the  respondent  cannot  escape 
liability  for  the  negligence  averred  in  the 
complaint  on  the  ground  that  it  is  a  munici- 
pal corporation. 

There  are  some  points  made  by  respondent 
upon  the  theory  that  defendant  would  not 
have  been  liable  even  if  it  had  been  a  private 
person  or  corporation,  which  we  will  allude 
to  briefly.  We  would  not  be  Justified  In  hold- 
ing that  the  evidence  was  not  sufficient  to 
show  that  the  death  of  appellant's  wife  was 
caused  by  negligence  in  operating  the  electric 
plant  Whatever  the  evidence  may  be  on  an- 
other trial,  that  which  appears  in  the  present 
record  is  sufficient  to  establish  the  negligence. 
The  contention  that  appellant  cannot  recover 
because  his  wife  at  the  time  of  the  accident 
was  a  trespasser  Is  not  maintainable.  There 
was,  and  for  many  years  had  been,  a  street 
railroad  station  on  Monroe  street,  and  south 
of  that  station,  and  fronting  It  there  was  a 
vacant  uninclosed  level  lot  owned  by  a  per- 
son who  is  In  no  way  Involved  in  this  litiga- 
tion. Across  the  vacant  lot  there  was  a  way. 
or  benten  path,  about  four  feet  wide,  which 
had  been  for  many  years — more  than  five 
years — used  by  residents  In  the  neighborhood 
in  going  from  their  homes  to  the  said  station 
on  Monroe  street  While  plalntifTs  wife' was 
walking  along  this  path  and  when  within  a 
few  feet  from  Monroe  street,  she  came  In  con- 
tact with  a  live  wire  of  respondent's  electric 
plant,  which  was  negligently  allowed  to  He 
across  the  path,  and  was  killed  by  the  cur- 
rent It  is  not  necessary  to  Inquire  what 
would  have  been  the  liability  of  the  owner 
of  the  lot  If  he  had  also  owned  the  electric 
plant  and  had  been  guilty  of  the  negligence 
which  caused  her  death,  although,  even  then, 
the  allowance  of  such  a  deadly  trap  probably 
could  not  have  been  excused  on  the  ground 
that  the  woman  was  a  trespasser,  even  If  she 
had  been.  But  no  such  question  arises  here. 
She  had  a  right  to  be  where  she  was.  as  least, 
as  against  every  one  except  the  owner  of  the 
lot;  and  the  respondent.  Itself  a  mere  tres- 
passer, is  In  no  position  to  raise  the  question 
as  to  what  duty  the  owner  of  land  owes  to 
a  trespasser;  moreover,  she  was  not  a  mwe 
trespasser,  but  a  licensee. 
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Respondent  contends  tbat  tbe  city  was  not 
liable  because  the  grant  of  autborlty  to  main- 
tain tbe  electric  plant  is  given  to  "tbe  board 
of  trustees  of  sncb  city,"  and  not.  In  terms, 
to  tbe  city ;  but  we  do  not  see  any  force  in 
tbls  contention.  A  "city"  Is  a  mere  Intangible 
tblng.  existing  only  in  legal  contemplation; 
it  could  not  Itself  use  tbe  francblse,  and  can 
act  only  througb  its  governing  body,  the  board 
of  trustees.  A  grant  of  a  francblse.  In  terms, 
to  tbe  city,  would  be,  in  effect,  a  grant  to  tbe 
body  having  tbe  power  to  use  it.  In  Arnold 
V.  San  Jose,  81  Cal.  618,  22  Pac.  877,  this 
court  said:  "A  distinction  is  made  by  ap- 
pellant between  cases  arising  under  charters 
making  it  the  duty  of  a  city,  as  such,  to  keep 
the  streets  open  and  in  repair,  and  those 
which  make  It  the  duty  of  the  city  council 
to  do  so.  We  are  unable  to  see  any  merit 
In  the  point"  And  further  on  in  the  opinion 
It  Is  shown  that  Winblgler  r.  Los  Angeles, 
supra,  does  not  hold  dlfTerently. 

We  do  not  think  that  there  was  a  non- 
joinder of  plalntitTs ;  and,  as  to  other  points, 
it  Is  sufficient  to  say  that  none  of  them  are. 
In  our  opinion,  tenable  or  necessary  to  be 
specially  noticed. 

The  judgment  appealed  from  Is  reversed. 

We  concur:  BEATTT,  C.  J.;  ANGBLLOT- 
TI,  J.;  HENSHAW.  J.:  LORIGAN.  J.; 
SLOSS,  J. 

SHAW,  J.  I  concur.  The  rule  Is  well  es- 
tablished in  this  state  tbat,  in  the  absence 
of  a  statutory  provision  permitting  it,  an  ac- 
tion will  not  He  against  a  municipal  corpora- 
tion for  damages  caused  by  the  negligence 
«f  Its  officers,  ngenta,  and  servants  In  the 
performance  of  tbe  public  or  governmental 
duties  of  such  corporations.  Winblgler  v. 
Los  Angeles,  45  Cal.  37;  Howard  v.  San  Fran- 
cisco, 51  Cal.  52;  Tranter  v.  City  of  Sacra- 
mento, 61  Cal.  271;  Stedman  y.  San  Francis- 
co, 63  Cal.  193:  Cbope  v.  Eureka,  78  Cal. 
589,  21  Pac.  364,  4  L.  R.  A.  325.  12  Am.  St 
Rep.  113;  Arnold  v.  San  Jose,  81  Cal.  618,  22 
Pac.  877;  Doeg  v.  Cook,  126  Cal.  213,  58  Pac. 
707,  77  Am.  St  Rep.  171;  Uklah  v.  Dklab, 
etc,  Co.,  142  Cal.  182,  75  Pac.  773,  64  L.  R.  A. 
231,  l<X)Am.StRep.  107:  Slevers  v.  San  Fran- 
cisco, 115  Cal.  654, 47  Pac.  687, 56  Am.  St  Rep. 
153.  Tbe  statement  of  the  rule  Implies  that 
there  are  other  functions  and  powers  of  mu> 
nlclpal  corporations,  for  tbe  negligent  per- 
formance of  which  by  its  officers  and  serv- 
ants such  corporations  are  liable.  Tbe  dis- 
tinction Is  clearly  stated  In  the  principal 
opinion.  The  authorities  uniformly  hold  tbat 
tbe  duties  arising  from  tbe  operation  of  gas- 
works, electric  works,  water-works,  and  such 
like  public  utilities,  are  of  tbe  private  nature 
wblcb  is  required  to  make  municipal  corpora- 
tions liable  for  damages  caused  by  negligence 
therein.  It  Is  evident,  however,  that  tbe 
division  of  municipal  functions  into  two 
classes,  one  public  and  governmental,  the 
other  private  aud  corporate,  is  without  any 


real  foundation,  and  Is  made  solely  from  the 
supposed  necessity  of  doing  so  In  order  to 
allow  a  suit  to  be  maintained  for  such  in- 
juries. In  its  public  functions  a  municipality 
was  said  to  represent  the  sovereign  power, 
and  as  such  to  be  exempt  from  private  ac- 
tion. Hence,  with  respect  to  tbe  class  of 
powers  here  involved,  It  was  considered 
necessary  'to  designate  tbem  as  private  In 
character,  in  order  to  uphold  a  suit  to  recover 
for  tbese  injuries.  Tbe  only  reason  given 
for  classifying  the  power  to  administer  pub- 
lic utilities  as  private  and  corporate  Is  that 
private  persons  and  corporations  frequently 
engage  In  such  enterprises;  that  they  are 
carried  on  by  the  city  for  Its  own  profit; 
and,  in  a  few  cases,  tbat  tbe  municipality  has 
contracted  with  the  sovereign  power  to  do 
such  things,  and  is,  therefore,  acting  In  a 
private  capacity.  None  of  these  reasons  Is 
of  any  force.  Private  persons  and  corpora- 
tions also  frequently  undertake  to  give  police 
protection  and  fire  protection  to  the  inhab- 
itants of  cities.  Yet  tbese  functions,  In  all 
cases  .where  they  are  performed  by  a  city, 
are  always  considered  to  be  public  and  gov- 
ernmental, tbus  showing  tbat  the  fact  stated 
constitutes  no  reason  for  the  distinction.  It 
maybe  that  in  former  times  cities  engaged  in 
such  enterprises  for  the  sake  of  tbe  profit  to 
be  made  thereby.  But  under  our  system,  its 
charges  for  service  are  fixed  solely  for  the 
purpose  of  covering  tbe  operating  expenses 
and  providing  a  sinking'  fund,  and  the  profit. 
If  any.  Is  merely  Incidental.  The  making  of 
contracts  with  tbe  state  by  municipalities  tc 
supply  sucb  public  needs  is  with  us  utterly 
unknown.  In  our  form  of  government  and 
under  our  constitutional  provisions,  a  city 
can  have  no  active  powers  or  functions  tbat 
are  not  public  and  governmental  in  character. 
Low  V.  Marysville,  5  Cal.  214.  Its  merely  pas- 
sive power  to  hold  and  possess  property  to 
which  it  has  lawfully  acquired  title  may  not 
differ  materially  in  Its  effects,  with  respect 
to  the  liability  for  a  misuse  of  such  property, 
from  those  of  a  private  corporation  or  person 
to  hold  and  possess  sncb  property,  and  after 
such  property  has  for  any  reason  become  no 
longer  necessary  for  municipal  purposes,  its 
continued  ownership  and  possession  may 
have  no  direct  relation  to  the  public  welfare 
or  benefit  But  its  active  powers  are  all 
given  for  the  purpose  of  enabling  It  tbe 
l>etter  to  administer  public  affairs  so  as  to 
subserve  tbe  public  good  and  promote  the 
general  local  public  welfare,  or,  as  the  agency 
of  tbe  state,  affairs  of  a  more  general  con- 
cern, which  are  primarily  committed  to  the 
state;  and  all  sucb  active  powers,  whether 
of  one  class  or  the  other,  are  essentially  of 
a  public  and  governmental  character. 

It  must  be  conceded  tbat  the  rule  holding 
cities  liable  for  sncb  injuries  is  more  con- 
ducive to  justice  than  would  t>e  tbe  contrary. 
"Tbe  rule  of  law  is  a  general  one,  that  the 
superior  or  employer  must  answer  civilly  for 
tbe  negligence  or  want  of  skill  of  his  agent 
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or  servant  In  tbe  course  or  line  of  bis  em< 
ployment,  by  which  another,  who  Is  free  from 
contributory  fault,  is  injured.  Municipal  cor- 
porations under  tbe  conditions  herein  stated, 
fall  within  tbe  operation  of  this  rule  of  law." 
2  Dili.  Mun.  Cor.  {  96&  Our  Civil  Code 
declares  that:  "No  one  shall  suffer  by  tbe 
act  of  another"  (section  3520),  and:  "For 
every  wrong  there  is  a  remedy"  (section 
3523).  Tbe  doctrine  here  applied  Is,  indeed, 
the  general  rule  applicable  to  all  cases  of 
tort,  and  tbe  exemption  of  cities'  and  other  ' 
public  corporations  from  liability  for  negli- 
gence in  tbe  exercise  of  some  of  its  public 
and  governmental  functions  is  really  in  tbe 
nature  of  an  exception  to  that  rule.  It  is 
against  natural  Justice  that  it  should  be  made 
possible  by  any  system  of  Jurisprudence  that 
one  should  receive  an  injury  at  tbe  bands 
of  anotber  who  is  subject  to  be  sued  in  every 
ordinary  form  of  action,  and  that  that  other 
should  have  immunity  from  any  action  for 
redress  by  tbe  person  injured.  Nor  is  tbe 
doctrine  unjust  or  unfair  to  municipal  cor- 
porations. Private  corporations  engaged  in 
enterprises  of  this  character,  as  is  well 
known,  are  liable  for  the  neglect  of  their 
agents  and  servants  in  the  line  of  their  du- 
ties, and  tbe  expenses  caused  thereby  form  a 
part  of  the  necessary  operating  expenses  of 
the  business,  and  tbelr  rates  must  be  fixed 
with  that  Item  in  view.  Wben  municipal 
corporations  engage  In  tbe  same  business, 
although  they  may  do  so  solely  for  tbe  gen- 
eral public  benefit,  and  not.  for  the  profit 
to  be  derived  tbereifroni,  it  is  but  fair 
and  Just  tliat  they  should  be  subjected 
to  tbe  same  burden.  This  burden  can 
easily  be  -shifted  to  tbe  general  pubUc 
who  should  bear  It,  by  adjusting  the  rates 
charged  for  tbe  service,  so  as  to  cover  this 
additional  cost  of  operation. 

Tbe  question  bow  far,  and  in  tbe  exercise 
of  what  powers,  a  city  should  be  held  liable 
for  such  injuries,  is  one  of  policy,  exclusively. 
Tbe  Legislature  has  tbe  power  to  dictate  this 
policy.  It  has  been  settled  at  common  law, 
upon  various  grounds  (for  It  has  not  always 
been  based  upon  this  supposed  distinction), 
that  municipal  corporations  are  liable  for 
injuries  caused  in  tbe  exercise  of  certain 
powers,  and  are  not  liable  for  injuries  arising 
from  certain  other  powers,  unless  such  lia- 
bility is  created  by  statute.  Among  tbe  pow- 
ers for  which  it  is  held  liable  in  this  manner 
are  the  power  to  carry  on  for  tbe  public  use 
gasworks,  electric  works,  waterworks,  and 
other  like  public  utilities,  and  this  was  n 
well-settled  rule  of  tbe  common  law.  Hill  v. 
Boston,  122  Mass.  344,  23  Am.  Rep.  332 ;  1 
Dill.  Mun.  Cor.  K  26,  27,  06,  67;  Id.  vol.  2,  i 
i§  961,  906.  This  common  law  has  been 
carried  into  our  Jurisprudence  and  made  the 
rule  of  decision  In  ail  tbe  courts  of  thid 
state  by  section  4468,  Pol.  Code.  So  far  as 
the  class  of  powers  here  Involved  Is  con- 
cerned, the  rule  is  manifestly  in  accordance 
with  Justice,  and  is  also  in  accordance  with 


good  public  policy.  It  is  not  good  policy  tbat 
a  person  who  receives  an  injury  by  the  negli- 
gence of  public  servants  engaged  In  ca;-rying 
on  such  public  utilities  should  be  made  to 
suITer  tbe  injury  without  recourse  upon  tbe 
public  which  receives  the  benefit  of  tbe  serv- 
ices, and  which,  by  reason  of  tbe  proposed 
exemption  of  the  public  from  such  liability, 
would  be  enabled  to  obtain  tbe  service  at 
less  cost  than  If  It  were  performed  by  private 
persons.  This  rule,  having  been  established 
at  common  law  and  l>elng  in  existence  at 
the  time  tbe  statute  was  passed  authorizing 
the  creation  of  cities  of  tbe  class  to  wbicb 
Alameda  belongs,  must  be  considered  in  con- 
struing tbe  statutory  provision  for  tbe  crea- 
tion of  sucb  cities.  It  is  provided  by  the 
statute  (section  700  of  tbe  municipal  corpora- 
tion act)  that  every  municipal  corporation  of 
tbe  fifth  class  "may  sue  and  be  sued  in  all 
courts  and  places,  and  In  all  proceedings 
Whatever."  Deering's  Oen.  Laws  1897,  p.  84il. 
I  think  this  provision.  In  connection  with  sec- 
tion 4468  of  tbe  Political  Code,  and  tbe  es- 
tablished common-law  rule,  should  be  con- 
strued as  a  statutory  declaration  tbat  cities 
of  this  class  are  liable  for  tbe  negligence  of 
its  agents  and  servants  in  all  cases  where 
such  liability  was  established  at  common 
law,  and  tbat  this  can  be  upheld  as  a  stat- 
utory provision  without  tbe  necessity  of  re- 
sorting for  Its  support  to  a  distinction  which 
is  wholly  fictitious,  and  which  will  produce, 
as  sucb  arbitrary  distinctions  are  apt  to  pro- 
duce, embarrassing  consequences.  If  rec<^- 
nized  as  real  and  applied  to  other  questions. 


(UO  Ca-t  S4) 
MIDDLECOFF  v.  SUPERIOR  COURT  OP 

SAN  JOAQUIN  COUNTY.    (S.  F.  4.479.) 
(Suprpme  Court  of  California.    March  31,  1906.) 

EJXECDTOBS   ANO    ADUIN  ISTBATOBS   —   SeTTLB- 

KENT  or  Estate— DiSTttiBUTioN  bbfobb  Ao- 

COUNT. 

Wliercj  after  a  will  had  been  duly  probated, 
the  executrix,  botli  by  assignment  and  under  the 
will,  aciiuired  tlie  right  to  have  tlte  entire  resi- 
due distributed  to  her  absolutely,  and,  after  the 
time  for  filine  claims  had  expired,  she  filed  a 
petition  for  distribution  c6ntaining  a  detailed 
description  of  all  the  property  of  tlie  estate, 
and  alleging  that  she  had  filed  no  accounts,  as 
executrix,  because  she  was  entitled  to  have  tbe 
whole  of  tbe  residue  distributed  to  her,  such 
statement  constituted  a  waiver  of  an  account, 
and  it  was  therefore  proper  for  the  court,  after 
due  notice  to  direct  distribution  without  requir- 
ing tlie  executrix  to  file  an  account. 

In  Bank. 

Application  by  Eliza  P.  H.  Middlecoff  for  a 
writ  of  mandate  directed  to  the  superior 
court  of  San  Joaquin  county,  Hon.  Frank 
H.  Smith,  Judge.    Writ  denied. 

Thomas  S.  Louttit  and  Buck  &  MIddlecoS; 
for  petitioner.  Henry  E.  Monroe,  for  re- 
spondent 

SHAW,  J.  This  Is  an  original  proceeding 
in  mandamus  to  compel  the  respondent  court 
to  issue  a  citation  to  the  executrix  of  tbe 
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estate  of  Henry  F.  Hubbard,  deceased,  to 
show  cause  why  sbe  sbould  not  render  a 
final  account  as  sucb  executrix,  and  com- 
plete tbe  administration  of  said  estate.  The 
case  is  submitted  upon  tbe  facts  stated  in 
the  petition.  Henry  F.  Hubbard  died,  tes- 
tate, on  March  25,  1887,  bis  will  was  duly 
probated  In  the  proceeding  in  question,  and 
letters  testamentary  Issued  to  tbe  executrix, 
Maria  S.  Hubbard,  on  April  9,  1887,  an  In- 
ventory and  appraisement  was  filed  on  May 
5.  1887.  and  notice  to  creditors  duly  given 
on  and  after  April  10,  1887.  No  formal  ac- 
count was  ever  presented,  filed,  or  settled. 
By  the  terms  of  the  will  all  the  estate,  after 
payment  of  debts  and  a  small  legacy,  was 
given  to  Maria  S.  Hubbard,  widow  of  de- 
ceased, and  to  his  two  daughters  Maria  Hub- 
bard and  Eliza  Fitch  Hubbard,  who  is  also 
the  petitioner  herein.  On  April  15,  1800,  the 
two  diiugliters.  being  then  of  adult  age,  con- 
veyed and  assigned  to  tbe  widow,  who  was 
also  tbe  executrix,  all  their  right,  title,  and 
Interest  In  the  estate,  and  requested  the 
superior  court  having  jurisdiction  of  the 
estate  to  distribute  to  said  widow  the  whole 
thereof.  On  the  same  day  the  executrix  filed 
In  the  superior  court  her  petition  for  dis- 
tribution of  the  estate.  At  that  time  all 
claims  and  the  small  legacy  had  been  paid 
and  the  time  for  filing  claims  bad  expired. 
Tbe  petition  for  distribution  averred  all  the 
aforesaid  facts,  gave  a  detailed  description 
of  nil  the  property  of  the  estate,  and.  In  re- 
gard to  a  final  account,  made  the  following 
statement:  "That  your  petitioner  has  filed 
no  accounts  as  such  executrix,  as  she  Is  en- 
titled to  have  tbe  whol6  of  the  residue  of 
said  estate  distributed  to  her  absolutely  and 
forever,  and  therefore  the  rendition  and  set- 
tlement of  her  account  as  such  executrix  is 
not  necessary  and  required,  and  is  useless." 
In  other  respects  it  was  In  tbe  usual  form 
of  such  petitions.  An  order  was  made  by 
the  court  fixing  the  time  of  bearing  thereof, 
and  notices  of  the  hearing  were  given  by 
the  clerk  in  all  respects  as  required  by  law 
In  the  case  of  a  petition  for  distribution. 
Tbe  notices  stated  that  tbe  petition  asked 
distribution  of  the  whole  estate  to  tbe  wid- 
ow, but  did  not  specifically  refer  to  any  ac- 
count nor  to  the  settlement  thereof.  The 
petition  was  heard  at  tbe  proper  time  and  a 
decree  was  made,  on  April  26,  1890,  dis- 
tributing the  entire  estate  to  said  Maria  S. 
Hubbard  as  prayed  for,  and  discharging  the 
executrix  from  further  duties  as  such. 

Tbe  position  of  counsel  for  the  petitioner 
Is  that  tbe  court  had  no  jurisdiction  to  en- 
tertain a  petition  for  distvlbution  of  the 
whole  of  the  estate,  or  to  make  a  decree  for 
such  distribution  except  at  or  after  tbe 
time  of  the  settlement  of  tbe  final  account; 
that  as  such  petition  was  not  filed  with  the 
final  account,  nor  sut>8equent  to  tbe  settle- 
ment thereof,  the  court  was  without  juris- 
diction to  act,  and  the  entire  proceeding  for 
sucb  distribution  was  absolutely   void.    In 


tbe  case  of  Estate  of  Sbeld,  122  Cal.  528,  55 
Pac.  328,  the  court  held,  upon  a  direct  ap- 
peal from  the  decree  of  distribution,  that 
where  a  petition  by  an  heir  for  distribution, 
is  not  filed  with  the  final  account  of  the 
administrator,  nor  after  the  settlement  of 
such  account,  but  is  filed  after  the  rendition 
of  tbe  account  and  before  its  settlement, 
the  proceeding  for  distribution  was  Irregular. 
For  this  irregularity,  to  which  objection  was 
made  by  the  opposing  heirs  at  tbe  hearing  of 
tbe  petition,  tbe  decree,  upon  the  appeal  of 
the  opposing  heirs,  was  reversed.  It  is  said 
in  tbe  opinion  that  the  proceeding  Is  "a  spec- 
ial proceeding  based  upon  the  statute,  and 
in  which  the  jurisdiction  of  the. court  can 
be  acquired  only  by  the  observance  of  its 
provisions."  In  Estate  of  Coursen,  65  Pac 
965  (not  reported  In  California  Reports), 
a  similar  decision  was  made,  that  case  also 
being  a  direct  appeal  from  the  decree  of  dis- 
tribution. 

The  real  question  involved  in  these  cases 
was  whether  or  not  the  irregularity  was  of 
sufficient  Importance  to  render  tbe  proceed- 
ing subject  to  the  objection  on  account  there- 
of, taken  at  or  before  tbe  bearing,  or  re- 
versible on  direct  appeal  from  tbe  decree 
by  opposing  parties.  They  cannot  be  con- 
sidered as  decisive  of  the  question  of  tbe 
validity  of  sucb  a  proceeding  or  decree,  when 
attacked  collaterally.  In  this  case  tbe  court 
bad  general  jurisdiction  of  tbe  estate,  hav- 
ing acquired  It  by  virtue  of  the  petition  for 
letters  testamentary,  and  for  probate  of  tbe 
will.  The  will  bad  been  duly  probated,  let- 
ters duly  Issued,  notice  to  creditors  duly 
given,  all  claims  paid,  and  tbe  time  for  filing 
other  claims  had  expired.  The  probate  of 
tbe  will  determined  definitely  and  conclusive- 
ly tbe  persons  entitled  to  tbe  estate.  After 
the  conveyance  to  tbe  executrix,  tbe  entire 
estate  became  vested  in  her,  and  she  alone 
bad  the  right  to  demand  an  accounting,  and 
tbe  accounting,  when  made,  must  have  been 
made  with  her  only,  and  for  tbe  purpose  of 
settling  tbe  amount  to  which  sbe,  a  sole  dis- 
tributee, would  be  entitled.  It  is  not  claimed 
that  any  other  person  is  now  adversely  in- 
terested. Tbe  Interest  of  tbe  petitioner  for 
tbe  writ  of  mandate  Is  derived  wholly  from 
the  subsequent  conv^ance  to  ber,  by  tbe 
widow,  of  a  part  of  the  estate  covered  by  the 
decree.  The  provisions  of  the  Code  of  Civil 
Procedure  requiring  an  executor  or  adminis- 
trator to  render  an  account,  and  for  tbe  set- 
tlement thereof  by  tbe  court,  are  made  for  the 
benefit  and  protection  of  the  executor  and 
tbe  beneficiaries  of  tbe  estate,  respectively,  In- 
cluding, of  course,  the  creditors.  Tbe  widow 
was,  in  this  case,  the  executrix  and  also  the 
sole  beneficiary.  There  was,  therefore,  no  real 
necessity  for  an  accounting.  But  if  an  ac- 
count would  have  been  convenient  and  If  it 
was,  regularly,  tbe  step  preceding  a  distribu- 
tion, there'can  be  no  doubt  that  she,  as  the  sole 
person  Interested,  had  the  right  to  waive 
the  rendition  and  settlement  of  BU/:b  account, 
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and  to  consent  that  the  distribution  might  be 
made  without  such  intermediate  proceeding. 
This  is  the  effect  of  the  authorities.  11  Am. 
&  Eng.  Ency.  of  Law,  1185;  In  re  Wagner's 
Estate,  119  N.  Y.  28,  23  N.  E.  200;  In  re 
Pruyn,  141  N.  Y.  546.  36  N.  B.  595;  McKim 
T.  Harwood,  129  Mass.  77;  Piatt  v.  Long- 
worth's  devisees,  27  Ohio  St.  186;  Estate  of 
Barber,  142  Pa.  St.  481,  21  Atl.  986.  The 
statement  made  by  her  in  the  petition  for 
distribution  was  a  waiver  of  such  account. 
The  distribution,  when  the  petition  therefor  Is 
not  filed  with  the  final  accoimt,  is  a  separate, 
and,  to  somp  extent,  an  independent  pro- 
ceeding In  the  administration  of  the  estate, 
and,  when  the  petition  is  filed  separately, 
jurisdiction  of  that  proceeding  is  acquired, 
as  in  other  separate  proceedings  such  as 
the  sale  of  real  property,  by  the  filing  of  a 
proper  petition  and  the  giving  of  the  notice 
required.  This  was  done  In  the  case  at  bar. 
All  persons  who  might  wish  to  assert  or 
claim  an  irregularity  in  the  proceeding  were 
regularly  notified  to  appear  for  that  purpose. 
Thereby  tlie  court  obtained  Jurisdiction  of 
that  proceeding,  subject  to  the  objection 
which  might  be  made  In  the  course  of  the 
proceeding  or  on  appeal,  that  the  final  ac- 
count had  not  been  settled.  When  it  was 
made  to  appear  by  the  record,  as  was  here 
done,  that  no  account  was  really  necessary 
and  thnt  it  had  been  waived,  the  irregular!^ 
was  effectually  cured  as  to  the  distributee, 
and,  there  being  no  objection  or  appeal  by 
any  other  person,  the  decree  of  distribution 
was  thereby  rendered  valid  and  secure 
against  collateral  attack.  The  superior  court 
correctly  refused,  under  these  circumstances, 
to  require  further  proceedings  In  the  estate. 
The  petition  for  a  writ  of  mandate  is  de- 
nied. 

We    concur:    ANGELLOTTl,    J.;    LORI- 
GAN,  J. ;  HENSHAW,  J. 


(14»  Cal.  79) 

Ex  parte  QUARO.    (Or.  1,316.) 
(Supreme  Court  of  California.    March  31, 1906.) 

1.  Theatebb— Tickets  of  Admission— Pbop- 
EBTY  Right. 

As  by  Act  Cal.  1893  (St.  1893,  p.  220,  c. 
185),  a  ticket  of  admission  to  a  public  place  of 
amusement,  when  sold,  is  made  an  irrevocable 
license  to  the  purcliasier  to  occupy  a  place  in 
such  place  of  amusement  during  the  perform- 
ance, the  ticket  represents  a  right  of  property 
and  is  itself  a  species  of  property  and  ttierefore 
transferable,  in  the  absence  of  stipulations  to 
the  contrary. 

2.  CONSTITUTIONAI,     LAW— RIGHTS    OP    PBOP- 
EBTY— ThEATEB  TICKETS. 

Act  Cal.  March  18.  1905  (St.  1905,  p.  140, 
c.  140),  proiiibiting  any  person  from  selling 
tickets  to  theaters  or  otlier  public  places  of 
amusement  for  a  price  higher  than  that  original- 
ly charged  by  the  management  of  such  amuse- 
ment places  is  void  as  infringing  on  the  right 
of  property  guarantied  by  the  Constitution. 

3.  Same— I'OLICE  Poweb. 

The  enactment  is  not  a  valid  exercise  of 
the  police  power  of  the  state  aa  it  prohibits 


an  act  which  is  innocent  in  character  and  which 
has  no  tendency  to  affect,  injure,  or  endanger 
the  public  healtn,  morals,  or  safety. 

In  Bank.  Application  by  R.  F.  Quarg  for 
writ  of  habeas  corpus  against  J.  F.  Dlnan, 
chief  of  i>ollce  in  and  for  the  city  and  county 
of  San  Francisco.  Application  granted,  and 
petitioner  ordered  discharged. 

Leon  Samuels,  for  petitioner.  Lewis  F. 
Byington,  Dist  Atty.,  and  David  Freldenricb 
(Napbtaly,  Freldenricb  &  Ackerman,  of  coun- 
sel), for  respondent 

SHAW,  J.  The  act  of  March  18, 1905,  add- 
ed a  new  section  to  the  Penal  Code,  number- 
ed 526,  which  reads  as  follows:  "Every  per- 
son who  sells  or  offers  for  sale  any  ticket  or 
tickets  to  any  theater  or  other  public  place 
of  amusement  at  a  price  in  excess  of  that 
charged  originally  by  the  management  of 
such  theater  or  public  place  of  amusement  is 
guilty  of  a  misdemeanor.  St  1905.  p.  140. 
c.  140.  The  petitioner  Is  in  custody  upon 
conviction  of  a  violation  of  this  section,  and 
seeks  a  discbarge  on  the  ground  that  the  pro- 
visions of  the  section  are  unconstitutional, 
and.  consequently,  that  the  Judgment  of  con- 
viction is  void. 

The  constitutional  guaranty  securing  to  ev- 
ery person  the  right  of  "acquiring,  possessing 
and  protecting  property,"  refers  to  the  right 
to  acquire  and  possess  the  absolute  and  un- 
qualified title  to  every  species  of  property  rec- 
ognized by  law,  with  all  the  rights  incidental 
thereto,  and,  in  connection  with  the  right  of 
personal  liberty,  it  includes  the  right  to  dis- 
pose of  such  property  In  such  innocent  man- 
ner as  he  pleases,  and  to  sell  It  for  such 
price  as  be  can  obtain  in  fair  barter.  Any 
statute  which  interferes  with  this  right  ex- 
cept In  cases  where  the  public  health,  morals, 
or  safety,  or  the  general  welfare  authorizes 
such  restriction  as  an  exercise  of  the  police 
power  is  to  the  extent  of  such  Interfer- 
ence unconstitutional,  and  void.  8  Cyc  886. 
These  rights  are  In  fact  Inherent  In  every 
natural  person,  and  do  not  depend  on  consti- 
tutional grant  or  guaranty.  Under  our  form 
of  government  by  Constitutions  the  individ- 
ual, in  becoming  a  member  of  organized  so- 
ciety, unless  the  Constitution  states  other- 
wise, surrenders  only  so  much  of  these  per- 
sonal rights  as  may  be  considered  essential 
to  the  Just  and  reasonable  exercise  of  the 
police  ppwer  in  furtherance  of  the  objects  for 
which  It  exists.  Cooley  on  Stat  LIm.  pp.  68; 
244;  1  Barb,  on  Rights,  pp.  122.  284. 

It  is,  perhaps,  not  important  in  this  case  to 
consider  and  define  the  precise  nature  of  a 
theater  ticket  It  may  be  either  a  mere  li- 
cense, revocable  at  the  will  of  the  proprietor 
of  the  theater,  or  It  may  be  evidence  of  a 
contract  whereby,  for  a  valuable  considera- 
tion, the  purchaser  has  acquired  the  right  to 
enter  the  theater  and  observe  the  perform- 
ance, on  condition  that  be  behaves  pit^wr- 
ly.    These  are  matters  which  concern  oalj 
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the  proprietor  and  the  purchaser.  No  third 
person  can  question  the  right  of  the  purchas- 
er. However,  liy  the  act  of  1893  (St  1803,  p. 
220,  c.  185),  a  ticket  of  admission  to  a  public 
place  of  amusement,  when  sold,  is  made,  at 
least,  an  irrevocable  license  to  the  purchas- 
er of  the- ticket  to  occupy  a  place  therein  dur- 
ing the  performance.  Greenberg  v.  Western 
Turf  Ass'n,  140  Cal.  360,  73  Pac.  1050.  Such 
a  ticket,  therefore,  represents  a  right,  positive, 
or  conditional,  as  the  case  may  be.  according 
to  the  terms  of  the  original  contract  of  sale. 
This  right  Is  clearly  a  right  of  property.  The 
ticket  which  represents  that  right  is  also, 
necessarily,  a  species  of  property.  As  such, 
the  owner  thereof,  in  the  absence  of  any  con- 
dition to  the  contrary  in  the  contract  by 
which  he  obtained  It,  has  the  clear  right  to 
dispose  of  It,  to  sell  It  to  whom  be  pleases  and 
at  such  price  as  he  can  obtain.  The  statute 
In  question  forbids  any  sale  for  a  price  hlgn- 
er  than  that  at  which  it  was  sold  by  the  pro- 
prietor of  the  theater,  and,  to  that  extent, 
it  infringes  upon  the  right  of  property  guar- 
antied by  the  Constitution  and  existing  in  the 
individual.  It  is  therefore  a  void  enactment, 
imless  it  can  be  upheld  as  an  exercise  of  the 
police  power. 

The  police  power  is  broad  in  Its  scope,  but 
it  is  subject  to  the  Just  limitation  that  It 
extends  only  to  such  measures  as  are  reason- 
able In  their  application  and  which  tend  in 
some  appreciable  degree  to  promote,  protect, 
or  preserve  the  public  health,  morals,  or 
safety,  or  the  general  welfare.  The  prohibi- 
tion of  an  act  which  the  court  can  clearly 
see  has  no  tendency  to  affect.  Injure,  or  en- 
danger the  public  In  any  of  these  particulars, 
and  which  Is  entirely  Innocent  In  character, 
is  an  act  beyond  the  pale  of  this  limitation, 
and  it  Is  therefore  not  a  legitimate  exercise 
of  police  p<)wer.  The  sale  of  a  theater  ticket 
at  an  advance  upon  the  original  purchase 
price,  or  the  business  of  reselling  such  tickets 
at  a  profit,  is  no  more  immoral,  or  injurious 
to  public  welfare  or  convenience,  than  is  the 
sale  of  any  ordinary  article  of  merchandise 
at  a  profit.  It  does  not  Injure  the  proprietor 
of  tlie  theater ;  be  must  necessarily  have  part- 
ed with  the  ticket  at-  his  own  price  and  upon 
his  own  terms  before  such  resale  can  be  made. 
It  does  not  Injure  the  second  buyer;  he  must 
have  had  the  same  opportunity  as  the  first 
buyer  to  purchase  a  similar  ticket,  and  no 
greater  right  thereto,  and  having  neglected 
that  opportunity,  or  being  unwilling  to  under- 
go the  necessary  Inconvenience,  and  willing 
to  pay  a  higher  price  rather  than  forego  the 
privilege  which  the  other  by  his  greater  dili- 
gence and  effort  has  obtained,  the  transaction 
is  Just  so  far  as  he  is  concerned.  The  fact 
that  such  tickets  are  obtained  and  resold  at 
an  advance,  does  not  compel  the  manager  of 
the  theater  to  put  the  tickets  upon  the  same 
plane  as  ordinary  articles  of  merchandise. 
He  can  make  them  nontransferable  and  place 
In  the  contract  of  sale  any  cooditlona  neces- 


sary for  the  protection  of  himself  or  his  pa- 
trons, and  by  printing  such  conditions  on  the 
tickets  he  can  prevent  their  resale  to  innocent 
buyers.  He  can  restrict  or  limit  the  number 
of  tickets  sold  to  one  person,  and.  In  general, 
manage  his  own  business  accoiMlng  to  his 
own  will,  except  that,  by  the  act  of  1893,  he 
cannot  refuse  admission  to  a  well-behaved 
and  proper  person,  holding  a  ticket  which  he 
has  sold  without  conditions  affecting  such 
holder.  There  is  nothing  in  that  act,  nor  in 
the  decision  In  Greenberg  v.  Western  Turf 
Ass'n,  supra,  which  would  operate  to  prevent 
the  Imposition  of  such  conditions.  The  act 
of  1803  does  not  purport  to  regulate  or  con- 
trol the  original  safes  of  tickets,  nor  to  make 
them  assignable  at  all  events,  contrary  to  the 
terms  of  such  sale.  Section  526,  above  quot- 
ed, does  not  purport  to  forbid  the  resale  of 
tickets  which,  by  the  original  contract  of  sale 
have  been  made  nontransferable,  nor  a  resale 
for  a  price  equal  to  or  less  than  that  of  the 
original  sale.  It  only  forbids  sales  at  an  ad- 
vanced price,  and  as  to  such  sales,  it  forbids 
them  all.  It  Is  plainly  not  enacted  for  the 
purpose  of  preventing  such  frauds  as  the 
sale  of  tickets  to  innocent  purchasers,  con- 
trary to  the  conditions  of  the  original  sale 
forbidding  a  transfer.  The  act  must  be  con- 
'sldered  as  Intended  to  be  operative  without  re- 
gard to  the  willingness  or  unwillingness  of 
the  manager  to  allow  the  transfer,  to  be  di- 
rected to  the  transfer  of  all  tickets,  assign- 
able or  nonassignable,  and  to  have  been  in- 
tended to  Interfere  with  the  purchaser  who 
for  any  reason  wishes  to  engage  in  the  un- 
hurtful  transaction  or  business  of  reselling  at 
a  profit  a  property  right  which  he  has  lawful- 
ly acquired.  It  Is  perhaps  unnecessary  to 
add  that  the  right  to  attend  a  theater  is  not 
so  sacred  or  important  in  character  as  to 
require  or  Justify  legislation  regulating  the 
price  of  admission.  Viewed  In  any  aspect 
we  think  the  legislation  In  question  Is  an  un- 
warrantable Interference  with  the  inherent 
and  constitutional  rights  of  individuals,  and 
for  that  reason  Is  void. 
Let  the  petitioner  be  discharged. 

We    concur:    BEATTY,    C.    J.;    ANGEL- 
LOTTI,  J.;  LORIQAN,  J.;  HENSHAW,  J. 

I     concur     in     the     Judgment:    McFAR- 
LAND,  J. 


a4>  Cal.  98) 
DUNGAN  et  al.  ▼.  SUPERIOR  COURT  OF 

FRESNO  COUNTY.    (S.  F,  4,502.) 
(Supreme  Court  of  California.    March  31. 1906.) 
1.  CouBTB— Pbobatk— CoNixioriMa  Jubisdio- 

TION. 

Under  Code  Civ.  Proc.  ii  1371-1379,  requir- 
ing the  api>lication  for  letters  of  administration 
to  be  in  writing,  filed  with  the  clerk  of  the  court, 
and  referring  to  tbe  petition  and  application  to- 
gether as  synonymous,  and  providing  for  ap- 
pointment of  a  time  for  hearing  the  application, 
an  application  for  letters  of  administration  is 
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made  when  the  petition  is  filed,  within  section 
1203,  providing  that  where  the  estate  of  a  de- 
cedent is  in  more  than  one  county,  the  superior 
court  of  that  county,  in  which  the  application 
is  first  made  for  letters  testamentary  or  ad- 
ministration, has  exclusive  jurisdiction  of  the 
settlement  of  the  estate. 

2.  Same— Constitutional  Pbovisions. 

The  constitutional  provision  conferring 
Jurisdiction  in  all  matters  of  probate  on  the 
superior  court  does  not  mean  that  the  superior 
courts  in  the  state  have  concurrent  jurisdiction 
in  every  particular  probate  matter,  but  the  Leg- 
islature has  the  right  to  prescribe  which  court 
shall  exercise  the  jurisdiction  of  the  particular 
estate. 

3.  Pbohibition— Issues. 

On  an  application  for  a  writ  of  prohibi- 
tion to  prevent  a  superior , court  of  a  particular 
county  from  assuming  jurisdiction  of  a  deced- 
ent's estate  on  the  ground  that  an  application 
for  letters  of  administration  were  nrst  made 
in  another  county,  the  question  whether  the  de- 
cedent had  any  estate  in  the  latter  county  can- 
not be  raised,  that  being  determinable  by  the 
superior  court 

4.  Same— Adequacy  of  Otheb  Reuedt— Af- 

PBAl.. 

■Where  a  superior  court  assumed  jurisdic- 
tion of  the  administration  of  an  estate  where  an 
application  for  letters  of  administration  has 
been  made  in  another  county,  the  remedy  by  ap- 
peal is  not  adeqiiate  so  as  to  bar  the  right  to  re- 
lief by  writ  of  prohibition. 

5.  Same  — Pabties— Intebest— Subject-Mat- 

TEB. 

A  public  administrator  who  has  made  apt 
plication  for  letters  of  administration  of  an  es- 
tate of  a  nonresident  decedent  and  the  next  of 
kin  of  the  decedent  hnd  such  an  interest  as  to 
entitle  them  to  maintain  a  proceeding  for  writ 
of  prohibition  to  prevent  another  court  assuming 
jurisdiction  of  the  estate. 

In  Bank.  Application  by  T.  M.  Dungan 
and  another  for  writ  of  prohibition  to  the 
superior  court  of  Fresno  county.  Writ 
granted. 

C.  P.  Pomeroy,  Hannah,  Miller  &  Miller, 
and  Frank  H.  Short,  for  petitioners.  Everts 
&  Ewlng  and  Truman  &  Oliver,  for  respondent 

ANGELLOTTI.  J.  This  Is  an  application 
for  a  writ  of  prohibition  to  restrain  the  su- 
perior court  of  Fresno  county  from  taking 
any  further  proceedings  In  the  matter  of  the 
settlement  of  the  estate  of  Jane  Davis,  de- 
ceased. The  petitioners  are  the  public  ad- 
ministrator of  Tulare  county  and  Mary  G. 
Stone,  the  niece  and  next  of  kin  of  said 
deceased. 

It  is  claimed  that  the  superior  court  of 
Fresno  county  Is  without  Jurisdiction  In  the 
matter  of  said  estate,  notwithstanding  which 
fact  It  Is  asserting  Jurisdiction,  having  en- 
tertained an  application  for  letters  of  ad- 
ministration therein,  made  an  order  appoint- 
ing R.  D.  Chittenden,  public  administrator 
of  Fresno  county,  administrator  of  said  es- 
tate, issued  letters  of  administration  to  him, 
and  refused  to  vacate  said  letters.  There  Is 
no  controversy  as  to  the  material  facts.  Jane 
Davis  died  In  the  state  of  New  York  on  Sep- 
tember 19,  1904,  being  at  the  time  of  her 
death  a  resident  of  said  state  of  New  York. 
She  left  estate  In  various  counties  of  the 
state  of  California.    On  the  same  day,  but 


after  her  death,  petitioner  Dungan,  as  pub- 
lic administrator  of  Tulare  county,  filed  with 
the  clerk  of  the  superior  court  of  Tulare 
county  bis  written  petition  and  application 
for  letters  of  administration  of  said  estate, 
in  the  form  and  manner  prescribed  by  law, 
and  said  clerk  thereupon,  on  the  same  day, 
set  such  petition  for  hearing  by  the  court, 
and  posted  the  required  notices.  The  peti- 
tion contained  the  allegations  essential  to 
the  Jurisdiction  of  said  superior  court,  in- 
cluding allegations  to  the  effect  that  the  de- 
cedent died  out  of  the  state,  not  being  a 
resident  of  the  state,  and  that  a  portion  of 
the  estate  left  by  her  was  situate  In  the  coun- 
ty of  Tulare.  The  hearing  of  said  applica- 
tion was  continued  from  time  to  time,  until, 
on  December  24,  1904,  after  a  bearing,  an 
order  was  made  by  said  superior  court,  ap- 
pointing  Dungan  administrator  of  said  estate, 
and  letters  of  administration  were  thereupon 
issued  to  him.  An  appeal  has  been  taken 
from  said  order,  which  Is  still  pending  un- 
determined. The  alleged  Jurisdiction  of  the 
Fresno  county  superior  court  Is  based  upon 
proceedings  Initiated  therein  by  R.  D.  Chit- 
tenden, public  administrator,  wbo  did  not  file 
his  petition  for  letters  of  administration  until 
September  23,  1904.  His  petition  allied 
that  the  deceased  left  estate  in  Fresno  coun- 
ty. His  application  was  beord  by  the  court 
on  October  3,  1904,  and  an  order  was  tbere- 
upon  made  appointing  bim  administrator, 
and  letters  of  administration  issued  accord- 
ingly. It  Is  conceded  that  Jurisdiction  of 
proceedings  for  the  settlement  of  the  estate 
of  a  deceased  person  cannot  coexist  in  two 
superior  courts  of  the  state  at  the  same  time. 
"There  cannot  be  two  valid  administrations 
at  the  same  time  In  this  state."  Estate  of 
Griffith,  84  Cal.  107,  110.  23  Pac.  528.  24 
Pac.  381.  When  any  such  court  has  ac<iulr- 
ed  Jurisdiction  In  such  a  matter,  that  Juris- 
diction Is  exclusive.  See  Woerner,  American 
Law  of  Administration,  S  204.  It  Is  provided 
by  our  statute  that  where  the  decedent  died 
out  of  the  state,  not  being  a  resident  of  the 
state  at  the  time  of  bis  death,  such  proceed- 
ings may  be  had  "In  the  county  in  which 
any  part  of  the  estate  may  be."  Code  Cir. 
Proc.  i  1294,  subd.  3.  Recognizing  that  such 
a  decedent  may  leave  estate  in  more  than 
one  county,  the  Legislature  further  provided 
as  follows,  viz:  "When  the  estate  of  the 
decedent  Is  in  more  than  one  connty,  be  hav- 
ing died  out  of  the  state,  and  not  having 
been  a  resident  thereof  at  the  time  of  bis 
death,  •  •  •  the  superior  court  of  that 
county  in  which  application  is  first  made 
for  letters  testamentary  or  of  administration, 
has  exclusive  Jurisdiction  of  the  settlement 
of  the  estate."  Code  Civ.  Proc.  S  1295.  It 
thus  appears  that  although,  prior  to  the  mak- 
ing of  any  application  for  letters,  two  or 
more  courts  may  have  concurrent  Jurisdiction 
to  receive  and  entertain  an  application,  the 
county  of  exclusive  Jurisdiction  for  the  set- 
tlement of  the  estate  is  as  definitely  and  pre- 
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cisely  fixed  by  tbe  Legislature  as  It  Is  In  tbe 
case  of  a  resident  of  this  state,  wbere  tbe 
exclusive  jurisdiction  is  declared  to  be  tbe 
iwtmty  of  wblcb  the  deceased  was  a  resident 
at  tbe  time  of  bis  deatb.  Code  Civ.  Proc. 
i  12»4,  subd.  1.  Here  it  is  in  that  county 
containing  a  portion  of  bis  estate  "in  wbicb 
application  is  first  made." 

Tlie  only  point  made  as  to  tbe  construction 
of  this  plain  and  unambiguous  statutory  pro- 
vision,  is  as  to  tbe  meaning  of  tbe  words 
"in  wbicb  application  is  first  made."  Wben 
Is  sucb  an  application  "made"  witbin  tbe 
meaning  of  this  provision?  In  view  of  our 
statutory  provisions  upon  tbe  subject  (Code 
Civ.  Proc.  IS  1371  to  1370),  we  are  satisfied 
that  tbe  filing  of  a  proper  petition  with  the 
clerk  of  a  superior  court  constitutes  tbe  mak- 
ing of  the  application.  An  application  roust 
necessarily  precede  tbe  bearing  Tbe  statute 
fully  prescribes  the  manner  and  form  for  tbe 
making  of  such  application.  It  cannot  be 
oral,  but  "must  be  In  writing,  signed  by  tbe 
applicant  or  bis  counsel,  and  filed  with  tbe 
clerk  ot  tbe  court,  stating  tbe  facts  essential 
to  give  tbe  court  jurlBdiction  of  tbe  case." 
Section  1371.  This  plainly  constituted  tbe 
making  of  tbe  application  in  tbe  opinion  of 
the  framers  of  the  original  Code,  in  wbicb 
both  sections  1295  and  1371  were  contained 
In  their  present  form,  for  the  beadnote  to 
section  1371  was  "Applications,  How  Mad&" 
See  Barnes  v.  Jones,  51  Cal.  303,  30G;  Sharon 
T.  Sharon,  75  Cal.  1,  16,  16  Pac.  345.  There- 
upon, the  court  to  which  tbe  petition  or  ap- 
plication (wbicb  words  are  used  synony- 
mously in  the  statute),  is  presented,  must 
asKume  jurisdiction  thereof,  through  its  des- 
ignated officer,  the  clerk  of  the  court,  by  ap- 
pointing a  time  "for  the  bearing  of  tbe  ap- 
plication" wbicb  bas  been  made,  and  giving 
tbe  preecrii)ed  notice.  Sections  1372  and 
1373.  At  tbe  time  appointed  for  tbe  "hear- 
ing of  such  application,"  or  at  any  time  to 
which  such  hearing  is  continued,  the  court 
must  bear  the  allegations  and  proofs.  Sec- 
tions 1372  and  1375.  Obviously,  in  the  iisht 
of  these  statutory  provisions,  wiiat  takes 
place  at  the  bearing  is  not  tbe  making  of  an 
api)licatlon,  but  Is  the  bearing  of  tbe  appliia- 
tlon  that  has,  at  a  previous  date,  been  made 
in  the  manner  i>rescribed  by  statute. 

Tbe  question  is  simply  one  of  contruction 
of  a  statute.  It  Is  true  that  tbe  Constitution 
confers  jurisdiction  In  "all  matters  of  pro- 
bate" upon  tbe  superior  court,  but  this  does 
not  mean  that  all  superior  courts  In  the  state 
shall  have  concurrent  jurisdiction  in  every 
particular  probate  matter.  The  Legislature 
undoubtedly  bas  tbe  right  to  prescribe  by 
general  laws  tbe  rules  which  shall  obt.nln. 
In  determining  which  of  tbe  many  superior 
courts  shall  exercise  tbe  constitutionally  con- 
ferred jurisdiction  In  any  particular  estate. 
It  follows  from  tbe  above  that  Tulare  county 
Is  the  county  in  which  application  was  first 
made  for  letters  of  administration,  and  that 
thereby,  if  any  part  of  the  estate  of  decedent 
84i».— 4» 


was  situate  therein,  tbe  superior  court  of 
that  county  obtained  exclusive  jurisdiction  of 
tbe  settlement  of  said  estate. 

It  Is  contended  that,  as  a  matter  of  fact, 
no  part  of  tbe  estate  of  decedent  was  situate 
in  Tulare  county.  Such  contention  is  not 
available  to  respondent  here.  The  petition 
filed  in  that  county  alleged  the  existence  of 
estate  therein,  and  tbe  question  as  to  tbe 
truth  of  that  allegation  was  one  which  the 
Tulare  court  bad  exclusive  jurisdiction  to 
determine,  subject  only  to  review  on  appeal. 
Willie  the  existence  of  estate  in  such  county 
was  essential  to  jurisdiction,  it  was  one  of 
those  jurisdictional  facts  wbicb  tbe  Tulare 
court  bad  to  determine  from  evidence  pro- 
duced before  It,  and  its  decision  upon  that 
point  would  be  entitled, to  tbe  same  presump- 
tion of  verity  as  its  decision  upon  any  other 
point,  and  could  not  be  collaterally  attacked. 
In  re  EMcbbolTs  Estate,  101  Cal.  600,  36  Pac. 
11.  The  case  Is  analogous  to  those  where 
residence  of  tbe  deceased  within  the  county 
Is  tbe  essential  to  jurisdiction,  and  In  sucb 
cases  it  is  settled  that  where  applications 
are  made  in  difTerent  counties,  upon  conflict- 
ing claims  as  to  the  fact  of  residence,  tbe 
superior  court  of  the  county  In  which  a  peti- 
tion is  first  filed  has  exclusive  jurisdiction 
to  determine  tbe  question  of  residence,  and 
that  tbe  courts  of  other  counties  must  abide 
the  determination  of  that  court,  wbicb  is 
reviewable  only  upon  appeal.  See  Estate  of 
Latour,  140  Cal.  414,  42.5,  73  Pac.  1070,  74 
Pac.  441;  Estate  of  Damke,  133  Cal.  430,  65 
Pac.  880;  Estate  of  Griffltb,  84  Cal.  107,  110, 
26  Pac.  528,  24  Pac.  381.  In  Estate  of  Dam- 
ke, supra,  an  order  of  tbe  superior  court  of 
Sacramento  county  appointing  an  adminis- 
trator, upon  a  petition  filed  two  days  after 
tbe  filing  of  the  petition  in  San  Joaquin  cotm- 
ty,  was  reversed,  on  the  sole  ground  that' 
the  superior  court  of  San  Joaquin  county  bad 
taken  jurisdiction  of  the  procee<llng  prior  to 
the  filing  of  the  petition  In  Sacramento  coun- 
ty. Tbe  effect  of  tbe  decisions  plainly  Is  that 
jurisdiction  In  such  matters  attaches  upon 
tbe  filing  of  tbe  first  petition,  to  tbe  superior 
court  In  wblcb  tbe  petition  Is  filed,  and  con- 
tinues during  the  pendency  of  the  proceeding 
thus  Instituted,  and  that  this  jurisdiction  Is 
e.tclusive,  precluding  any  other  court  from 
enectually  acting  In  the  matter;  In  other 
words,  that  during  tbe  pendency  of  such  pro- 
ceeding, action  by  any  other  court  Is  without 
and  In  excess  of  Its  power.  In  this  connec- 
tion, we  cite  tbe  case  of  Estate  of  Worthing- 
ton,  4  Ohio  Dec.  381,  wbere  tbe  principles 
applicable  here  are  fully  and  learnedly  dis- 
cussed. It  Is,  therefore.  Immaterial  In  this 
proceeding  whether  or  not,  as  a  matter  of 
fact,  there  was  property  of  tbe  estate  in 
Tulare  county.  It  Is  enough  that  tbe  pro- 
ceeding Instituted  therein,  upon  a  petition 
alleging  tbe  existence  of  sucb  property  there- 
in. Is  still  pending. 

In  the  answer  and  oral  argument  It  was 
contended  that  prohibition  will  not  lie  for 
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tbe  reason  that  there  Is  a  plain,  speedy,  and 
adequate  remedy  by  apjieal.  It  appears  that 
Dungan  made  an  application  for  the  revoca- 
tion of  the  Fresno  letters,  and  has,  in  fact, 
appealed  from  the  order  denying  bis  applica- 
tion. Regardless  of  the  question  as  to  wheth- 
er Dungan  could  maintain  such  proceedings 
for  revocation  (see  Estate  of  GrifiSth,  84 
Cal.  107,  110,  23  Pac.  528,  24  Pae.  381),  an 
appeal  by  him  from  an  order  refusing  to 
vacate  tbe  letters  issued  by  the  superior  court 
of  Fresno  county  does  not  stay  the  proceed- 
ings in  that  court,  or  debar  the  person  to 
whom  letters  were  granted  therein  from  cx- 
ei^islng  tbe  powers  and  performing  the  duties 
of  administrator.  In  view  of  the  complica- 
tions which  will  necessarily  follow  the  at- 
tempted exercise  of  jurisdiction  In  this  mat- 
ter by  two  superior  courts,  we  are  of  the 
opinion  that  it  cannot  be  said  that  there  is 
a  plain,  speedy,  and  adequate  remedy  in  tbe 
orfainary  course  of  law.  We  have  no  doubt 
that  petitioners  have  a  suffldent  beneficial 
Interest  to  entitle  them  to  maintain  this  pro- 
ceeding (see  Estate  of  Damke,  ,133  Cal.  434, 
65  Pac.  888) ,  and  are  of  the  opinion  that  tbe 
superior  court  of  Fresno  county  sbould  be 
restrained  from  proceeding  In  the  matter  of 
said  estate. 

Let  a  writ  of  prohibition  Issue  directing 
the  superior  court  of  Fresno  county  to  desist 
and  refrain  from  further  proceedings  in  the 
matter  of  the  settlement  of  the  estate  of  Jane 
Davis,  deceased,  pending  the  final  determina- 
tion of  tbe  proceeding  In  tbe  matter  of  said 
estate  instituted  In  the  superior  court  of 
Tulare  county  on  September  19,  1904. 

We  concur:  BEATTY,  C.  J.;  LORIGAN, 
J.;  HENSHAW.  J.:   McFARLAND.  J. 


04*  Cal.  104) 

Er  parte  DIETRICH.    (Cr.  1,296.) 
(Supreme  Court  of  California.    March  31, 1906.) 

Food— Reouiatino  Saix  or   Buttisb— Con- 
stitutional  I>AW. 

Act  March  20.  1905  (St.  1905,  p.  316,  c 
802),  requiring  packages  of  butler  between  one- 
half  and  six  pounds  in  weight  offered  for  sale  to 
have  their  exact  weight  marked  thereon  in  let- 
ters or  figures  not  less  than  one-fourth  of 
an  inch  in  height,  is  not  a  valid  exercise 
of  the  police  power,  but  is  unconstitutional 
and  void  as  being  a  restriction  on  the  constitu- 
tional right  to  property  and  privilege  of  fol- 
lowing a  legitimate  business. 
Shaw,  Sloss,  and  Angellotti,  JJ.,  dissenting. 

In  Bank.  Application  for  writ  of  habeas 
corpus  by  Robert  Dietrich  against  Peter 
Curtis,  sberltr  of  the  city  and  county  of  San 
Francisco.  Application  granted,  and  peti- 
tioner ordered  discharged,  from  custody. 

Titus,  Wright  &  Creed,  for  petitioner. 
I.  Harris,  for  respondent 

McFARLAND,  J.  Petitioner  was  convict- 
ed of  violating  tbe  provisions  of  an  act  of 
the  Legislature  approved  March  20, 1905  (St. 


1905,  p.  816,  c.  802),  and  was  sentenced  to 
Imprisonment,  and  he  seeks  to  be  discharged 
on  habeas  corpus  upon  the  ground  that  ttie 
said  act  is  unconstitutional  and  void  because 
violative  of  petitioner's  common  right  to  the 
enjoyment  of  property  and. to  make  ordinary 
and  lawful  contracts.  The  title  of  the  act 
and  section  1  thereof — which  alone  are  Im- 
portant here — are  as  follows: 

"An  act  requiring  the  marking  of  packages 
of  butter  containing  less  than  six  pounds 
and  more  than  one-half  pounds  so  as  to 
advise  the  purchaser  or  others  as  to  the 
weight  of  butter  contained  la  such  pack- 
age. 

"Section  1.  No  person  or  persons,  fl.rms  or 
corporations,  by  themselves  or  their  agents  or 
employes,  shall  sell,  manufacture  or  prepare 
for  sale,  offer  for  sale  or  expose  for  sale, 
or  have  in  bis  or  their  possession  for  sale, 
or  consign,  ship  or  present  to  any  dealer, 
commission  merchant,  consumer,  or  other 
person,  any  butter  In  packages  containing 
lees  than  six  pounds  and  more  than  one-half 
pound,  unless  the  exact  weight  of  such  but- 
ter contained  in  such  package  or  packages, 
rolls,  prints  or  other  form  of  package,  ex- 
pressed in  the  number  of  poimds  or  ounces 
or  in  both  pounds  and  ounces,  shall  be  print- 
ed or  durably  and  legibly  marked  upon  the 
wrapper  or  other  container  of  such  butter  In 
letters  or  figures,  or  In  both  letters  and 
figures,  not  less  than  one-fourth  inch  bigb 
and  upon  tbe  same  side  or  face  of  such 
package  upon  which  the  producer's  or  seller's 
name  and  address  appears,  and  if  such  name 
and  address  does  not  appear,  the  weight 
alone  shall  be  legibly  and  durably  placed  up- 
on such  package  in  letters  or  figures  not  less 
than  one-fourth  of  an  inch  high."  A  viola- 
tion of  this  section  is  made  a  misdemeanor. 

The  clear  purpose,  as  expressed  In  the 
title  is  that  of  "requiring  the  marking  of 
packages  of  butter,"  which  the  owner  pro- 
poses to  sell;  and  the  body  of  the  act  re- 
quires that  each  package,  between  certain 
weights,  shall  have  its  "exact  weight"  mark- 
ed on  it  in  letters  or  figures  not  less  than  one- 
fourth  of  an  inch  high.  In  our  opinion  the 
act  is  unconstitutional  and  void,  within  the 
decisions  of  this  (:ourt  In  Ex  parte  Drexel 
and  Holland  (Cal.  Sup.)  82  Pac.  429;  Ex 
parte  Hayden  (Cal.  Sup.)  82  Pac.  315;  Ex 
parte  Dickey,  144  Cal.  234,  77  Pac.  924,  66 
L.  R.  A.  928,  103  Am.  St  Rep.  82 ;  E^x  parte 
Jentzsch,  112  Cal.  468,  44  Pac.  803,  82  L.  R.  A 
664;  In  re  Kelso  (Cal.  Sup.)  82  Pac.  241 ;  Ex 
parte  Whitwell,  96  Cal.  73,  32  Pac.  870,  19 
L.  R.  A  727,  35  Am.  St  Rep.  152.  It  would 
serve  no  useful  purpose  to  here  restate  the 
views  and  declarations  of  law  expressed  in 
the  opinions  in  those  cases.  The  general 
principal  therein  declared  is  that  the  Liegis- 
lature  cannot  impose  onerous  and  unneces- 
sary burdens  upon  property  and  business 
and  the  right  of  contract  except  when  this 
may  be  done  under  the  police  power  for  the 
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protection  of  the  public  health,  morals,  safe- 
ty, etc.  The  act  in  question  here  Is  not  for 
the  purpose  of  preventing  the  sale  of  Impure 
food,  or  the  adulteration  of  food,  or  selling 
one  kind  of  food  under  the  name  of  another. 
The  offense  which  It  endeavors  to  create  is 
that  of  not  mariilng  in  the  exact  manner  pre-i 
scribed  by  the  act  And  this  manner  is  cer^ 
tainiy  a  most  onerous  one.  Indeed,  it  would 
scarcely  be  practicable  to  comply  literally 
with  the  requirement;  and  an  approximate 
compUance  would  be  exceedingly  expensive 
and  burdensome.  The  act  does  not  come 
within  the  legitimate  scope  of  the  police 
power  as  described  in  the  cases  above  cited, 
and  se^ns  to  lie  an  unwarranted  restriction 
on  the  citizen's  constitutional  right  to  bis 
property  and  to  his  privilege  of  freely  fol- 
lowing a  legitimate  business,  and  not  requir- 
ed by  any  public  necessity.  Respondent  has 
cited  some  authorities,  but  most  of  them  are 
not  In  point,  being  in  the  catagory  of  "oleo- 
margarine cases."  Perhaps  one  or  two  of 
them  lend  some  countenance  to  respondent's 
contention ;  but  If  they  can  be  so  construed 
they  do  not  meet  our  approval. 

It  Is  ordered  that  the  respondent,  Robert 
Dietrich,  be  and  he  hereby  is  discharged 
from  custody. 

We  concur :  BEATTT,  C.  J. ;  HBN8HAW, 
J.;  LORIGAN,  J. 

SHAW,  J.  I  dissent  The  act  Is  intended 
to  prevent  In  some  degree  the  practice  of 
fraudulently  selling  packages  of  butter  at 
underweight  a  practice  which  we  cannot 
say  is  Infrequent  The  prevention  of  fraud 
is  a  legitimate  exercise  of  the  police  power. 
That  the  putting  of  a  label  on  the  outside 
of  every  package,  showing  its  weight  cor- 
rectly, will  tend  to  prevent  the  fraud  at 
which  the  law  is  directed,  must  be  admitted. 
If  so,  the  extent  of  the  preventive  effect 
and  whether  the  results  are  sufficient  to 
Justify  the  inconvenience  entailed  upon  a  law- 
ful business,  are  questions  which  the  Legis- 
lature must,  in  the  first  instance  decide.  Its 
decision  on  such  questions  is  conclusive  upon 
the  courts,  unless  it  appears  that  the  inter- 
ference with  the  business,  as  compared  with 
the  benefits  resulting  therefrom,  will  be  so 
great  as  to  render  the  law  an  unreasonable 
exercise  of  the  police  power.  This  we  can- 
not do  without  violating  the  rule  of  statutory 
construction  to  the  effect  that  a  statute  must 
If  possible,  be  so  construed  as  to  make  it 
constitutional.  The  requirement  that  the 
package  shall  be  marked  with  its  "exact 
weight"  must  receive  a  reasonable  Inter- 
pretation, and  a  slight  deviation  from  the 
precise  weight  .not  willfully  or  knowingly 
made,  would  not  be  held  a  violation  of  the 
law.  Thus  construed,  I  am  of  the  opinion 
that  the  burden  Imposed  on  the  business  is 
not  sufiidently  onerous  to  Justify  this  court 
in  declaring  it  void  as  an  unreasonable  inter- 
ference with  business.    It  is  common  knowl- 


edge that,  in  this  state,  butter  Is  almost  in- 
variably pressed  in  molds  and  wrapped  in 
cloth  or  paper  to  prepare  It  for  the  market 
The  weight  is  always  known  or  very  easily 
ascertained  by  the  maker.  With  modern 
facilities  for  printing,  it  will  not  be  difficult 
or  expensive  to  make  that  weight  appear  on 
the  outside  of  the  package  as  required  by  the 
law  in  question.  That  it  may  be  oppressive 
in  rare  Instances  is  not  a  judicial  objection 
to  the  validity  of  a  law  of  this  character. 
The  legislative  judgment  that  such  frauds 
are  so  prevalent  as  to  justify  the  prevent- 
ive legislation  is  not  so  clearly  wrong  as  to 
require  interference  by  the  court  The  error 
must  be  beyond  reasonable  doubt  or  the  leg- 
islative decision  must  be  upheld.  Bourland 
V.  Hildreth,  26  Cal.  184 :  University  v.  Ber- 
nard, 57  CaL  612 ;  In  re  Madera  Irr.  Dist,  92 
Cal.  310,  28  Pac.  272,  675,  14  L.  R  A.  755,  27 
Am.  St  Rep.  106;  Cooley  Const  Lim.  (7th 
Ed.)  22& 

We  concur:    SLOSS,  J.;  ANGELOTTI,  3. 


(1«  Cal.  83) 
SAN  FRANCISCO  &  S.  J.  V.  RT.  CO.  v. 
CITY  OP  STOCKTON  et  al. 
(Sac.  No.  1,180.) 

(Supreme  Court  of  California.    Mareh  31,  1906. 
Rehearing  Denied  April  30,  1906.) 

1.  Taxation— Assessment  —  Raileoad  Pbop- 
KBTY— By  Whom  Assessable. 

Under  Const,  art  13,  g  10,  declaring  that 
all  property  shall  be  assessed  in  the  county,  city, 
town,  township  or  district  in  which  it  is  situat- 
ed, except  that  the  franchise,  roadway,  road- 
bed, rails,  and  rolling  stock  of  railroads  shall 
be  assessed  by  the  state  board  of  equalization, 
all  the  property  ot  railroads  not  specifically 
mentioned  is  to  be  assessed  by  the  local  au- 
thorities in  the  place  where  the  property  is  situat- 
ed, and  any  attempt  by  the  state  board  of 
equalization  to  assess  such  property  is  beyond 
its  power  and  void. 

2.  Same  —  Assessment  by  State  Boabd  — 
Peopebty  Included— Impbovements. 

Under  this  provision,  all  improvements 
erected  on  space  covered  by  the  right  of  way  as 
well  as  tangible  property  lying  outside  the  limits 
of  the  right  of  way.  though  such  improvements 
and  property  be  absolutely  indispensable  to  the 
operation  of  the  railroad,  are  assessable  by  the 
local  authorities. 
.3.  Same— "Roadway"    Defined. 

The  term  "roadway"  in  this  provision 
means  the  continuous  strip  of  land  upon  which 
the  railroad  is  constructed,  and  Civ.  Code,  I 
465,  subd.  4,  authorizing  railroad  corporations 
to  lay  out  their  roads  not  exceeding  nine  rods 
wide  and  to  construct  and  maintain  the  same 
with  such  appendages  and  adjuncts  as  may  be 
necessary,  does  not  broaden  the  meaning  of  the 
term. 

4.  Same. 

Under  Const,  art  13,  {  10,  requiring  road- 
way of  railroads  to  be  assessed  by  the  state 
board  of  equalization,  tracts  of  land  used  for 
cattle  yards,  switch  yards,  and  depot  purposes, 
are  not  roadway,  and  are  assessable  by  the 
local  authorities. 

5.  S>  me— Unfinished  Tback. 

Under  this  provision  a  section  of  the  tract 
intended  tor  use  in  the  future  as  a  part  of  the 
main  line  of  a  railroad,  but  not  so  used  nor  in 
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a  condition  for  sach  nse  at  the  time  of  assess- 
ment,  is  not  a  part  of  tlie  roadway,  and  not  as- 
sessable l)y  the  state  board  of  equalization. 

In  BanI:.  Appeal  from  Superior  Court,  San 
Joaquin  County ;  George  F.  Bucic,  Judge. 

Action  by  tlie  San  Francisco  &  San  Joa- 
quin Valiey  Railway  Company  against  the 
city  of  Stocitton  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

C.  N.  Sterry,  T.  J.  Norton,  Arthur  L.  Levin- 
sky,  and  A.  S.  Halsted,  for  appellant.  Ed.  R. 
Thompson  and  A.  H.  Ashley,  for  respondents. 

ANGELLOTTI,  J.  This  action  was  brought 
to  recover  certain  money  paid  under  protest 
by  plaintiff  to  the  city  of  Stockton  for  taxes 
levied  by  the  city  for  the  year  1000,  based 
upon  assessments  made  by  the  city  assessor. 
Plaintiff  was  a  railroad  corporation,  operating 
a  continuous  line  of  railroad  from  said 
city  of  Stockton  in  San  Joaquin  county, 
through  said  Sau  Joaquin  county,  and  other 
counties  in  the  state.  Its  claim  was  that  the 
assessments  in  question  were  illegal  and  void, 
for  the  reason  that  the  property  therein  as- 
sessed could  be  assessed  only  by  the  state 
board  of  equalization,  in  the  manner  provided 
by  section  10  of  article  13  of  the  Constitution, 
and  that  it  was,  in  fact,  so  assessed  by  such 
state  board  for  that  year,  and  the  taxes 
thereon  paid.  As  to  a  portion  of  the  proper- 
ty, the  trial  court  sustained  the  claim  of 
plaintiff,  and,  the  assessment  being  such  as 
to  enable  the  court  to  segregate  the  tax  paid 
thereon  from  the  total  amount,  gave  plain- 
tiff judgment  for  the  amount  thereof,  viz., 
18.20,  with  interest  and  costs  of  suit.  As  to 
the  remainder  of  the  property,  the  trial  court 
found  against  plaintiff,  and  denied  It  any  re- 
lief. Plaintiff  appeals  from  the  Judgment 
and  from  an  order  denying  Its  motion  for  a 
new  trial. 

The  through  line  of  plaintiff's  road  com- 
menced in  the  city  of  Stockton,  on  Weber 
avenue,  near  the  Junction  of  Madison  street, 
and  ran  thence  west  on  Weber  avenue  and 
through  block  G  to  Edison  street,  thence 
south  on  Edison '  street  to  Taylor  street,  and 
thence  cast  on  Taylor  street,  a  street  60  feet 
wide.  The  assessments  complained  of  Includ- 
ed portions  of  said  block  G,  and  -it  was  as  to 
this  property  that  the  trial  court  sustained 
the  claim  of  plaintiff,  so  that  we  are  not  here 
concerned  with  any  question  as  to  the  validi- 
ty of  that  portion  of  the  assessment.  The 
other  property  covered  by  the  assessments 
assailed  was  as  follows,  viz.:  First.  Three  ad- 
joining blocks  of  land,  each  about  200  by  300 
feet  In  area,  known  as  blocks  21,  22,  and  23  abut- 
ting on  the  northerly  line  of  Taylor  street,  ac- 
quired, appropriated  and  iised  exclusively 
for  station  purposes.  On  block  23  there  was 
a  passenger  depot.  On  block  22  there  was  a 
small  building,  and  a  spur  track  across  the 
corner  running  into  and  terminating  in  block 
21,  on  which  was  a  frelghthouse,  and  said 
spur   track   with   sidings.    Second.  A  tract 


of  land  containing  about  25  acres,  lying  west 
of  the  main  line.  On  this  were  a  roundhonse, 
machine  shops,  storehouse  and  materials  to 
be  used  for  construction  purposes.  There 
were  about  13  tracks  on  this  tract,  used  for 
switching  and  repairing  purposes,  and  also  a 
.water  tank.  Third.  A  parcel  of  land  contain- 
ing about  2.81  acres,  lying  several  thousand 
feet  northwest  of  the  main  line  and  north  of 
Weber  avenue,  and  bordering  on  the  water 
front  line  of  Stockton  channel.  This  was 
connected  by  a  switch  with  the  main  line,  and 
there  were  three  tracks  running  across  the 
property.  It  was  known  as  the  cattle  yard, 
and  was  used  for  the  purposesof  keeping  stock 
carried  by  plaintiff,  pending  their  transfer  to 
and  from  steamboats.  On  this  property  there 
was  a  stock  corriU,  covering  about  one-third 
of  the  tract,  a  water  tank,  and  a  chute  con- 
necting the  corral  with  the  steamboats. 
Fourth.  A  right  of  way  20O  by  1.800  feet, 
extending  west  from  the  main  line,  through 
the  Boggs  tract,  to  the  west  line  of  the  city. 
On  this  had  been  constructed  a  roadbed  upon 
which  a  single  track  had  been  laid,  the  same 
constituting  a  portion  of  the  proposed  exten- 
sion of  the  railroad  from  Stockton  to  San 
Francisco.  It  had  never  been  actually  used 
or  operated  for  railroad  purposes,  but  has 
since  been  made  and  is  now  a  part  of  the 
main  line. 

Section  10  of  article  13  of  our  Con.stttntIon 
Is  as  follows,  viz.:  "All  property,  except  as 
hereinafter  In  this  section  provided,  shall  be 
assessed  In  the  county,  city,  city  and  county, 
town,  township,  or  district  In  which  it  Is 
situated.  In  the  manner  prescribed  by  law. 
The  franchise,  roadway,  roadbed,  rails  and 
rolling  stock  of  all  railroads  operated  in  more 
than  one  county  In  this  state  shall  be  as- 
sessed by  the  state  board  of  equalization  at 
their  actual  value,  and  the  same  shall  be 
apiiortloned  to  the  counties,  cities  and  coun- 
ties, cities,  towns,  townships,  and  districts  in 
which  such  railroads  are  located.  In  propor- 
tion to  the  number  of  miles  of  railway  laid  in 
such  counties,  cities  and  counties,  cities, 
towns,  townships,  and  districts."  By  this 
provision  of  the  Constitution  a  system  dlffer- 
e'nt  and  distinct  from  that  provided  for  the 
assessment  of  other  proper^  has  beo-i  fur- 
nished for  the  assessment  of  certain  property 
of  railroads  operated  In  more  than  one  coun- 
ty.  The  property  coming  within  this  special 
system  Is,  however,  only  the  property  specific- 
ally designated  in  the  constitutional  provi- 
sion, viz.,  "the  franchise,  roadway,  roadbed, 
rails,  and  rolling  stock" ;  and,  as  to  all  other 
property  of  such  railroads,  the  general  sys- 
tem of  assessment  by  the  local  authorities  In 
the  place  where  the  property  is  sltiiated  is 
applicable  and  mandatory,  and  any  attempted 
assessment  by  the  state  board  of  equalization 
is  beyond  its  power  and  absolutely  void. 
People  v.  Sac.  Co.,  69  Cal.  321 ;  S.  F.  &  N.  P. 
R.  B.  Co.  V.  State  Board,  60  Cal.  12,  29;  a 
P.  T.  C.  P.  R.  R.,  63  Cal.  467.  49  Am.  Rep.  98; 
Santo  Clara  Co.  v.  S.  P.  B.  B.  Co.,  118  U.  & 
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304,  6  Snp.  Ct  1132,  30  L.  Ed.  118;  Cat.  t. 
C.  P.  R.  R.,  127  U.  S.  1,  8  Sup.  Ct  1073,  32 
L.  Ed.  150.  Tbts  mucb  la  not  disputed  by 
plaintiff,  and  tbe  precise  question  presented 
tor  our  determination  is  as  to  wbetiier  any 
of  tbe  property  hereinbefore  designated  was  a 
part  of  tbe  ''francbtse,  roadway,  roadbed, 
mils,  and  rolling  stoclc"  of  plaintiff,  witbin 
tbe  meaning  of  those  words  as  used  in  tbe 
constitutional  provision.  Tbe  opinions  In  the 
cases  above  cited  are  such  as  to  render  this 
question  yery  easy  of  determination,  and  tbo 
apparent  earnestness  of  learned  counsel  for 
plaintiff,  and  tbe  elaborate  briefs  presented, 
furnish  tbe  only  excuse  for  a  somewhat  ex- 
tended discussion  of  the  matter. 

In  view  of  the  well-settled  construction 
tbat  bas  already  been  given  to  our  constitu- 
tional provision,  tbe  contention  of  learned 
counsel  for  plaintiff  for  sucb  a  construction 
as  will  include  witbin  these  terms,  do  far  as 
possible,  ail  property  necessarily  used  in  tbe 
operation  of  tbe  railroad,  so  as  to  make  all 
such  property  assessable  as  an  entirety,  Is 
without  force.  In  w>me  states,  snch  a  policy 
in  the  assessment  of  railroad  property  bas 
been  adopted,  and,  perhaps,  strong  argnments 
may  be  made,  in  favor  of  sncb  a  method. 
That,  however,  id  not  a  question  for  tbe  courts. 
It  Is  settled  that  California  has  not  adopted 
any  such  policy,  and  that  tbe  determination 
of  tbe  question  as  to  whether  property  of  a 
railroad  Is  to  be  assessed  locally  or  by  tbe 
state  board  Is  In  no  w,ay  dependent  upon  tbe 
question  as  to  whether  it  Is  essential  to  tbe 
operation  of  the  railroad.  By  another  pro- 
vision of  the  Constitution  (section  2.  art  13) 
it  is  required  tbat  land  and  tbe  improvements 
thereon  shall  be  separately  assessed.  Ever 
since  the  adoption  of  tbe  Constitution,  with 
tbe  single  exception  of  tbe  amendment  of 
1883  to  section  301)5,  Pol.  Code  (St  1883,  p. 
W,  c  40),  Including  steamers  used  In  trans- 
porting passengers,  freights  and  cars  across 
waters  which  divide  tbe  road,  in  tbe  property 
to  be  assessed  by  tb-j  state  board,  which 
amendment  was  held  by  tbe  United  States 
Supreme  Court  to  be  in  violation  of  our  con- 
stitutional provision  and  beyond  tbe  power 
of  tbe  Legislature  (Cal.  v.  C  P.  R.  R.,  supra), 
it  bas  been  the  legislative  construction  of  the 
two  provisions,  approved  by  the  courts,  that 
all  Improvements  of  a  railroad,  erected  upon 
the  space  covered  by  the  right  of  way,  other 
than  roadbed,  rails  and  rolling  stocic,  together 
with  all  other  tangible  property  outside  of 
such  "right  of  way,"  which  term  is  held  to  be 
synonymous  with  tbe  terra  "roadway"  used 
In  tbe  Constitution,  must  be  assessed  by  the 
assessor  of  tbe  district  where  situated.'  in  tbe 
same  manner  as  other  property.  Prior  to 
1889  tbe  Legislature  attempted  to  enumerate 
sncb  property  so  locally  assessable,  as  depots, 
station  bouses,  shops,  buildings,  etc.,  but  ever 
since  1889  the  statute,  after  declaring  that  the 
state  board  must  assess  "tbe  franchise,  road- 
way, roadbed,  rails  and  rolling  stock  of  all 
railroads  operated  in  more  than  one  county," 


bas  provided  as  follows,  viz.:  "The  depots, 
stations,  sbops  and  buildings  erected  upon 
the  space  covered  by  the  right  of  wny,  and 
all  other  property  owned  by  such  person,  cor- 
poration or  association  of  persons,  are  as- 
sessed b]r  the  assessor  of  tbe  county  wherein 
tbey  are  situated." 

*  This  legislative  construction  bas,  as  shown 
in  the  cases  already  cited,  been  approved  by 
tbe  courts.  As  to  ail  Improvements  erected 
upon  the  space  covered  by  the  right  of  way, 
no  matter  bow  indis|>ensnhle  tbey  may  be  to 
the  prn|>er  operation  of  the  railroad,  it  will 
be  suttieient  to  refer  to  the  case  of  S.nnta 
Clara  Co.  v.  S.  P.  R.  R.  CJo.,  supra,  where, 
upon  a  review  of  our  statutes  and  the  deci- 
sions of  this  court  tbe  assessment  of  the  state 
board  was  held  invalid  by  tlie  United  States 
Supreme  Court,  because  of  the  inclusion 
therein  of  fences  constructed  on  tbe  boundary 
line  of  tbe  right  of  way.  As  to  tanKli>Ic 
property  lying  outside  of  the  limits  of  the 
right  of  wny,  our  own  case  of  San  Francisco 
V.  C.  P.  R.  R.,  snpra,  arising  prior  to  the 
amendment  of  section  '3)>i'k).  Pol.  Code,  in 
1883,  Is  in  point  There,  the  local  assessment 
of  certain  steamers  to  carry  passengers, 
freight  and  cars,  absolutely  essential  to  the 
operation  of  tbe  railroad  nnder  the  circum- 
stances shown,  was  uplield.  on  the  gronnd 
tbat  they  were  not  Included  within  the  cate- 
gory of  property  enumerated  In  the  constitu- 
tional provision  to  be  assessed  by  the  state 
board.  This  construction  of  our  constitu- 
tional provisions  was  again  followed  by  tbe 
United  States  Supreme  Court  in  -Caiifomia  v. 
C.  P.  R.  R.,  supra,  where  an  assessment  of 
such  steamers  by  the  state  bo^rd  was  held 
Invalid,  notwithstanding  that  the  amendment 
of  1883  to  section  806.5.  Pol.  Code,  purported 
to  authorize  sucb  assessment,  on  the  gronnd 
tbat  tbe  Legislature  could  not  make  assess- 
able by  tbe  state  board  that  which  the  Con- 
stitution required  to  be  assestipd  locally.  It 
thus  appears  tbat  the  indispensabtlity  of  the 
property  to  the  proper  operation  of  the  rail- 
road Is  not  a  material  factor  in  tbe  determina- 
tion of  tbe  question  before  us.  As  clearly 
appears  from  tbe  foregoing,  it  was  never  de- 
signed that  ail  property  necessarily  used  in 
tbe  operation  of  tbe  railroad  should  be  as- 
sessed by  the  state  board,  but  only  certain 
specified  portions  thereof,  and  in  making  tbe 
division  into  two  classes,  tbe  people  were 
not  governed  by  considerations  as  to  tbe 
necessity  of  any  of  sucb  property  to  tbe 
operation  of  the  road.  Tbe  ciasslScation  was 
made  upon  a  totally  different  basis.  As  was 
said  In  8.  P.  &  S.  M.,  etc,  Co.  v.  Scott  142 
Cal.  222.  229.  75  Pna  575,  581 :  "It  is  plain- 
ly tbe  general  policy  of  the  law  that  property 
situated  in  one  county  or  city  should  be  tax- 
able in  that  county  or  city  for  local  purposes 
for  its  actual  value,  and  that  tbat  local  sub- 
division alOne  should  have  tbe  benefit  of  this 
value  for  the  purpose  of  raising  Its  revenue. 
This,  indeed.  Is  tbe  basis  of  all  local  taxa- 
tlun,  and  it  is  recognized  by  the  sectloo  la 
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qnestion,  that  the  property  which  recelres 
the  benefit  of  local  government  shall  pay  its 
proportion  of  the  expenses  thereof,  appor- 
tioned according  to  actual  value." 

The  only  property  In  the  state  excepted 
from  the  local  assessment  required  by  the 
Constitution,  Is  that  portion  of  the  property 
of  railroads  operated  in  more  than  one  coun-* 
ty,  which  is  enumerated  in  section  10,  article 
13  thereof,  and  this,  as  intimated  in  the  above 
quotation,  is  not  an  exception  to  the  general 
policy  that  the  local  subdivision  wherein 
property  is  situated,  shall  have  the  benefit  of 
the  value  thereof  for  the  purpose  of  raising 
Its  revenue.  It  is  true  that  the  assessment 
value  fixed  by  the  state  board  on  all  property 
assessable  by  it  is  apportioned  for  local  tax- 
able purposes  to  the  various  legal  subdivi- 
sions only  "in  proportion  to  the  number  of 
miles  of  roadway  laid  in  such"  subdivisions, 
but  as  long  as  the  class  of  property  to  be  so 
assessed  Includes  only  proper^  which  may 
be  fairly  valued  at  a  certain  rate  per  mile 
for  the  whole  length  of  the  railroad,  having 
no  greater  value  in  one  place  than  in  another, 
the  general  policy  heretofore  stated  is  not  in 
the  slightest  degree  Infringed  upon,  each  legal 
subdivision  receiving  for  local  taxation  pur- 
(>o8es  its  proper  proportion  of  the  total  valuer 
While  such  a  result  may  not  have  been  at- 
tained with  absolute  exactness  by  the  consti- 
tutional ,  provision  invoked  here,  however 
strictly  it  may  be  construed,  it  is  apparent 
that  such  general  policy  requires  such  reason- 
able construction  of  the  provision  as  is  most 
(clearly  In  accord  therewith.  The  real  object 
of  the  exception  to  the  general  method  of 
assessment  was  to  provide  a  more  uniform 
and 'just  method  of  valuing  for  taxation  pur- 
poses, what  was  designated  by  one  of  the 
members  of  the  constitutional  convention  as 
the  "continuous  property"  of  such  railroads, 
the  property  which  might  fairly  be  consid- 
ered'as  being. substantially  the  same,  iKith 
in  quantity  and  in  value,  the  whole  leng^th 
of  the  road,  and,  therefore,  capable  of  being 
valued  at  so  much  a  mile.  It  had  been  dis- 
covered that  the  former  method  of  valuation 
of  portions  of  such  property  In  the  diCFerent 
subdivisions  through  which  the  road  ran,  by 
the  local  officers,  had  led  to  much  inequality 
In  the  valuation  of  the  same  kind  of  prop- 
erty of  the  railroad,  having  substantially  the 
same  value  In  the  different  subdivisions,  and 
to  double  taxation  of  some  of  such  property, 
and  it  was  concluded  that  the  valuation  of 
all  such  property  by  one  tribunal,  and  the 
apportionment  thereof  to  the  various  subdivi- 
sions on  a  per  mileage  basis,  would  more 
nearly  Insure  a  correct  valuation  of  the 
whole  of  such  property,  and  the  giving  to 
each  subdivision  its  proper  proportion  there- 
of. This  Is  manifest  from  the  debates  in 
the  constitutional  convention. 

When  we  come  to  consider  the  character 
of  the  property  specified  In  the  constitutional 
provision.  In  the  light  of  the  fact  that  the 
terms  there  used  were  not  intended  to  in- 


clude all  property  essential  to  the  (^jeration 
of  the  road,  this  object  is  plainly  apparent 
The  intangible  thing  known  as  the  "fran- 
chise" has  no  local  situs  but  appertains  to 
the  whole  road,  and  the  assessment  of  it 
as  a  unit  and  the  per  mileage  method  of 
apportionment  afford  the  only  practicable 
way  of  giving  to  each  legal  subdivision  its 
proper  proportion  of  value.  Property  in- 
cluded in  the  term  "rolling  stock,"  a  definite 
and  precise  term  as  to  the  scope  of  which 
there  can  be  no  misunderstanding,  which 
is  in  one  place  today  and  another  to-morrow, 
being  continually  carried  along  the  line  of 
the  road  in  the  actual  operation  thereof, 
owing  to  its  character  and  use  has  no  actual 
situs  entitling  any  particular  sulidlviBlon 
through  which  the  road  runs  to  have  tlie 
ben^t  of  the  taxation  thereof.  In  prefer- 
ence to  any  other  subdivision.  Such  prop- 
erty is  In  no  sense  of  the  word  "local  prop- 
erty," and  the  apportionment  of  the  total 
value  of  such  property  according  to  the 
length  of  the  road,  as  in  the  case  of  the 
franchise,  is  the  only  practicable  way  of  pre- 
venting double  assMsments  th^'eof  and  de- 
termining the  amount  to  which  each  sub- 
division is  Justly  entitled.  The  term  "roadr 
bed"  as  used  in  this  provisicm  has  been 
definitely  held  to  Include  only  the  bed  or 
foundation  on  which  the  superstructure  of 
the  railroad  rests  (S.  F.  &  N.  P.  R  R.  Ca  v. 
State  Board,  supra ;  S;  F.  v.  C.  P.  R.  R.  Co., 
supra),  and  the  term  "rails"  necessarily 
means  simply  the  rails  In  place  on  the  road- 
bed, constituting  such  superstructure.  S.  F. 
&  N.  P.  R.  R.  Co.  v.  State  Board,  supra. 
Both  of  these  classes  of  property  are  mani- 
festly of  such  a  nature  that,  notwithstanding 
differences  in  their  original  cost  in  different 
places,  their  value  for  railroad  purposes  in 
different  places  along  the  whole  line  of  the 
road  is  substantially  the  same,  and  the 
mileage  method  of  apt)ortionment  of  tbe 
total  value  is  simply  a  method  by  which  each 
subdivision  is  given  a  proportion  of  the  total 
value  substantially  equivalent  to  the  value 
of  such  of  the  property  as  is  situated  within 
Its  boundaries. 

The  only  remaining  class  of  property  named 
in  the  constitutional  provision  is  "roadway." 
According  to  the  ordinary  and  popular  mean- 
ing of  this  term  as  applied  to  railroads,  it  In- 
cludes simply  the  continuous  strip'  of  land, 
within  which  the  railroad  is  constructed: 
This  court  has  said  that  It  is  synonymous 
with  "right  of  way,"  and  includes  "whatever 
space  of  ground  the  company  is  allowed  by 
law  in  which  to  construct  its  roadbed  and 
lay  its  track"  (S.  F.  v.  C.  P.  R.  R.  Co.,  supra), 
which  is  but  another  way  of  saying  that  it  Is 
the  continuous  strip  of  land,  not  exceeding 
In  width  the  nine  rods  permitted  by  law  (Civ. 
Code,  §  465,  subd.  4),  which  the  company  ac- 
quires and  uses  for  tbe  construction  and 
maintenance  of  its  roadbed  and  railroad 
track.  Such  strip  is,  of  course,  ordinarily 
wider  than  the  actual  roadbed,  and  portions 
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tbereof  are  often  used  at  points  along  the 
line  for  other  than  roadbed  purposes,  but  as 
long  as  all  improvements  thereon  other  than 
roadbeds  and  rails  are  locally  assessed,  the 
property  remaining  for  assessment  by  the 
state  board,  although  It  may  have  originally 
cost  more  in  one  place  than  in  another.  Is, 
considering  Its  ose  for  railroad  purposes,  sub- 
stantially of  the  same  value  the  whole  length 
of  the  road.  See  S.  F..&  S.  M.  etc.  Co.  v. 
Scott,  supra.  Giving  to  the  term  "roadway" 
its  ordinary  and  popular  meaning,  which, 
as'  we  have  seen,  is  the  construction  already 
given  to  It  by  this  court,  we  give  it  a  mean- 
ing which  explains  and  justifies  Its  inclusion 
with  the  other  classes  of  property  specified  In 
the  constitutional  provision,  and  which  makes 
that  provision  consistent  with  the  general 
policy  of  giving  to  each  legal  subdivision  for 
local  taxation  purposes  the  benefit  of  the 
value  of  all  property  situated  within  its 
limits,  while  to  construe  It  as  including  lands 
lying  without  such  continuous  strip,  acquir- 
ed and  used  exclusively  for  other  purposes 
than  the  operation  of  its.  trains,  not  only 
gives  It  an  unusual  meaning,  but  would  be 
utterly  at  variance  with  such  policy,  and  en- 
tirely fail  to  explain  its  inclusion  with  the 
other  property  mentioned  In  the  section. 
There  can  be  no  doubt  that  the  term  "road- 
way" as  here  used  must  be  confined  as  al- 
ready Indicated,  and  such  we  understand  to 
be  the  construction  heretofore  given  by  this 
court 

Under  this  construction  of  our  constitution- 
al provision  we  have  two  general  classes  of 
railroad  property  for  purposes  of  assessment, 
made  entirely  regardless  of  the  question  as 
to  the  necessity  of  the  use  of  the  property 
for  the  purposes  of  the  railroad.  One  con- 
tains only  such  property  as  may  fairly  be 
said  to  be  substantially  the  same,  both  in 
quantity  and  value,  the  whole  length  of  the 
road,  while  In  the  other  is  all  such  property 
as  may  fairly  be  considered  purely  local. 
See  Nashville,  etc.,  R.  R.  Co.  v.  State,  128 
Ala.  142,  30  South.  619.  We  have  examined 
the  various  decisions  cited  from  other  states 
by  learned  counsel  for  plaintiff,  and,  with 
possibly  one  exception,  find  none  that  can  be 
said  to  at  all  support  their  contention  for  a 
broader  construction  of  the  terms  used  in  our 
constitutional  provision.  The  exception  is  the 
case  of  Chicago,  etc.,  v.  Cass  Co.,  8  N.  D.  18, 
76  N.  W.  239,  wherein,  upon  a  constitutional 
provision  similar  to  ours,  except  that  It  Is 
applicable  to  all  railroads  whether  operated 
in  one  county  or  more,  the  conclusion  is 
reached  that  the  term  "road^^ay"  Includes  not 
only  the  strip  of  land  upon  which  the  road 
is  constructed,  but  also  all  ground  necessary 
for  the  construction  of  sidetracks,  turnouts, 
connecting  tracks,  station  houses,  and  all 
other  accommodations  necessary  to  accomplish 
the  objects  of  the  Incorporation.  We  shall 
not  attempt  to  distinguish  that  case  from  the 
one  at  bar,  and  will  only  say  that  the  con- 
struction therein  given  to  the  term  "road-  I 


way"  is  so  at  variance  with  the  deSnltiou 
heretofore  given  by  this  court  (S.  F.  v.  C. 
P.  R.  R,  supra),  and  with  the  general  policy 
evidenced  by  our  constitutional  and  statutory 
provisions,  that  we  cannot  follow  it  here. 
The  other  decisions  cited  are  based  upon  pro- 
visions, either  constitutional  or  statutory,  so 
essentially  different  from  our  own  law  that 
they  throw  no  light  upon  the  question  be- 
fore Us. 

Plaintiff  relies  on  the  words  "aippendages, 
and  adjuncts"  in  subdivision  4  of  section  465, 
Civ.  Code.  That  subdiyision  empowers  a 
railroad  corporation  "to  lay  out  its  road,  not 
exceeding  nine  rods  wide,  and  to  construct 
and  maintain  the  same,  with  a  single  or 
double  track,  and  with  such  appendages  and 
adjuncts  as  may  be  necessary  for  the  con- 
venient use  of  the  same."  There  is  nothing 
in  this  that  is  inconsistent  with  our  conclu- 
sion as  to  the  meaning  of  the  term  "roadway." 
It  does  no  more  at  most  than  to  give  the  pow- 
er of  the  company  to  acquire,  construct  and 
maintain  such  appendages  and  adjuncts  as 
may  be  necessary  for  the  convenient  use  of 
the  road,  and  In  no  way  purports  to  make 
such  appendages  and  adjuncts  a  part  of  the 
roadway  itself. 

Under  our  views  as  to  the  proper  construc- 
tion of  the  constitutional  provisions  there 
can  be  no  serious  question  as  to  the  correct- 
ness of  the  conclusions  reached  by  the  trial 
court  as  to  the  first  three  assessments  here- 
inbefore described.  Clearly  none  of  the  land 
therein  mentioned  can  be  held  to  be  a  por- 
tion of  either  the  franchise,  roadbed,  rails 
or  rolling  stock  of  plaintiff.  Unless  then  It 
is  within  the  term  "roadway"  it  does  not  fall 
within  the  class  to  be  assessed  by  the  state 
board.  '  It  is  very  clear  that  neither  the  25- 
acre  tract,  nor  the  2.81-acre  tract  known  as 
the  "cattle  yard"  come  within  that  term  as  we 
have  defined  it  We  think  It  also  clear  that 
the  city  blocks,  lying  Immediately  north  of 
the  street  used  for  roadway  purposes,  do  not 
fall  within  that  term.  They  were  acquired 
and  are  used  for  local  purposes,  to  accom- 
modate a  local  demand,  and  are  purely  local 
in  the  same  sense  that  the  buildings  construct- 
ed thereon  are  local."  The  mere  fact  that 
Improvements  such  as  a  passenger  station 
building  and  a  freight  building,  and  con- 
venient spur  tracks  for  the  use  of  the  same, 
all  of  which  might  be  constructed  on  the  space 
covered  by  a  right  of  way,  have  been  con- 
structed thereon,  certainly  does  not  make 
them  "roadway."  They  constitute  no  part 
of  the  continuous  strip  acquired  and  used 
for  roadbed  purposes.  We  think  it  is  mani- 
fest from  the  record  that  the  only  "roadway" 
possessed  by  plaintiff  at  this  place,  within 
the  meaning  of  that  term  as  used  in  our  Con- 
stitution, was  within  the  limits  of  the  public 
street  known  as  "Taylor  street" 

A  different  question  is  presented  as  to  the 
remaining  assessment,  which  confessedly  was 
for  a  right  of  way  to  be  used  In  the  future  as 
a  part  of  the  main  line  of  roadway.    The 
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fact  that  plaintiff  had  not  then  commenced 
to  use  the  same  as  a  part  of  Its  railroad  Is, 
however,  a  complete  answer  to  plaintiff's 
claim  that  It  should  have  been  assessed  by 
the  state  board.  Taking  into  consideration 
the  object  of  the  constitutional  provision  In- 
voked by  plaintiff,  which  has  already  been 
fully  discussed,  we  are  satisfied  that  it  must 
be  construed  as  applying  only  to  such  por- 
tions of  a  road  as  have,  in  fact,  been  made 
and  are  a  part  of  the  operated  system.  Doubt- 
less this  was  the  opinion  of  both  plaintiff  and 
the  state  board  of  equalization,  for  this  prop- 
erty was  not  included  in  the  assessment  made 
by  that  board  for  the  year  1900.  It  Is  urged 
that  the  property  included  in  the  first  three 
assessments  hereinbefore  described  was,  in 
fact,  included  in  the  ass^sment  made  by  the 
state  board  for  the  year  1900.  That,  how- 
ever, is  entirely  immaterial  here.  Not  being 
within  the  classes  of  property  specified  in 
the  constitutional  provision,  any  attempted 
assessment  thereof  by  such  board  was,  as 
we  have  already  seen,  absolutely  void,  and  did 
not  preclude  a  valid  assessment  thereof  by 
the  local  authorities.  There  Is  no  other  point 
requiring  notice. 
The  Judgment  and  order  are  affirmed. 

We  concur:    SHAW,  J.;  SLOSS.  .T.;  Mc- 
FARLAND,  J. ;  LORIGAN,  J. ;  HENSHAW,  J. 


(3  Cal.  App.  1S3) 

LACKMANN  v,  KLAUENBERG  et  al. 

(Court  of  Appeal.  First  Pistrict,  California. 
Feb.  28.  1906.) 

1.  JunoMENT— RK9  Jodtcata. 

Where  plaintiff  had  appealed  from  a  judg- 
ment against  him  before  a  justire  in  favor  of  one 
of  two  conflictiiK  claimants  of  property  in  his 
bandn  before  filinf;  a  complaint  in  the  nature 
of  a  bill  of  intemleader,  and  on  such  appeal  the 
action  was  triable  de  novo  and  was  still  pend- 
ing undetermined  at  the  time  of  the  filing  of 
such  complaint,  the  judgment  appealed  from 
was  no  bar  to  the  bill. 

2.  Intebpleader— Right  to  Bbino— Defense 
OP  Action. 

Code  Civ.  Proc.  S  386.  provides  that  when- 
ever conflicting  claims  are  or  may  be  made  on  a 
person  for  or  relating  to  nersonal  property,  or 
the  performance  of  an  obligation,  or  any  por- 
tion thereof,  such  person  may  bring  an  action 
against  the  conflieting  claimants  to  compel  tliem 
to  interplead.  Held,  that  where  plaintiff  was 
a  mere  stakeholder  claiming  no  interest  in  money 
deposited  with  him  as  sheriff  to  secure  the  re- 
lease of  property  levied  on.  the  mere  fact  that 
plaintiff  defended  a  suit  brought  against  him 
by  one  of  the  claimants  in  a  justice  court 
where  be  was  defeated,  and  from  which  he  ap- 
peale<l,  did  not  establish  that  be  had  taken  such 
an  antagonistic  attitxide  to  such  claimant  as 
precluded  him  from  maintaining  a  complaint  in 
the  nature  of  a  bill  of  interpleader. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco. 

Action  by  John  Lackmann  against  Sophie 
Klauenberg  and  others.  From  a  judgment 
sustaining  a  demurrer  to  a  complaint  in 
the  nature  of  a  bill  of  interpleader,  plaintiff 
apiicals.    Reversed. 


George  D.  Squires,  for  appeilant  S.  D. 
Oarr  and  George  H.  Whipple,  for  respon- 
dents. 

HALL,  J.  This  Is  an  appeal  from  a  Judg- 
ment entered  after  order  sustaining  demurrer 
to  plaintiffs  second  amended  complaint  The 
action  was  brought  to  compel  the  defendants, 
Sophie  Kiauent>erg  and  P.  W.  Webl)cr  to  in- 
terplead as  to  their  rights  to  a  sum  of  money 
in  the  bands  of  plaintiff.  The  demurrer  is 
a  general  one  filed  by  the  Elauenbergs,  and 
the  question  presented  is  as  to  the  correct- 
ness of  the  ruling  of  the  court  sustaining  the 
demurrer ;  in  other  words,  does  the  complaint 
state  a  case  sufficient  to  entitle  plaintiff  to  a 
Judgment  that  the  defendants  interpleaded 
as  to  their  rights  to  the  money  In  the  hands 
of  plaintiff? 

The  essential  facts,  as  set  forth  In  the  com- 
plaint, are  that  defendant  Webber  brought 
an  action  against  the  defendants  Sophie  and 
Herman  Klauenberg,  In  which  a  writ  of  at- 
tactiment  was  issued  and  placed  in  the  hands 
of  plaintiff,  as  sheriff,  for  service,  and  tinder 
which  he  levied  upon  certain  personal  prop- 
erty alleged  to  belong  to  Sophie  Klauenberg 
and  Herman  Klauenberg.  Sophie  Klauen- 
berg, in  lieu  of  giving  an  undertaking,  de- 
posited with  the  plaintiff  $175,  and  the 
property  was  thereupon  released  from  the 
levy.  Subsequently  Webber  obtained  Judg- 
ment against  Herman  Klauenberg  for  $106 
and  $43  costs,  but  did  not  obtain  any  Judg- 
ment against  Sophie  Klauenberg.  Webber 
thereupon  procured  a  writ  of  execution  to 
issue,  and  claims  to  be  entitled  to  said  sum 
of  $173,  or  so  much  as  will  satisfy  his  Judg- 
ment against  Herman  Klauenberg,  while 
Sophie  Klauenberg  brought  an  action  in  the 
Justice's  court  against  plaintiff  to  recover  the 
said  sum  of  $173,  in  which  she  alleged  that 
the  said  sum  of  $175  was  deposited  with 
plaintiff  to  secure  the  release  of  her  property 
and  not  that  of  Herman  Klauenberg,  and 
In  said  action  Judgment  has  been  given 
against  plaintiff  for  the  said  sum.  Plain- 
tiff has  appealed  from  said  Judgment,  and 
said  appeal  Is  now  pending  and  has  not  been 
decided.  The  complaint  alleges  that  plain- 
tiff has  no  claim  or  interest  In  said  money, 
and  offers  to  deposit  same  in  court  to  be 
disposed  of  as  the  court  may  direct  It  does 
not  appear  from  the  complaint  what  plea, 
answer  or  defense  plaintiff  made  to  the  ac- 
tion in  the  justice's  court.  It  thus  appears 
from  the  allegations  of  the  complaint  that 
plaintiff  has  in  his  possession  the  sum  of 
$175,  in  which  he  has  no  interest,  and  to 
which  he  makes  no  claim,  but  to  which  de- 
fendant Sophie  Klauenberg  makes  claim  to 
the  entire  amount,  and  has  brought  suit 
which  Is  now  pending  and  undetermined,  for 
the  entire  amount,  and  to  which  defendant 
Webber  makes  claim  to  so  much  as  will  satis- 
fy his  Judgment  against  Herman  Klauenberg. 
Section  386  of  the  Code  of  Civil  Procedure, 
after  making  provision  for  the  substitution 
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of  a  second  claimant  In  place  of  tbe  defend- 
ant in  certain  cases,  prorides  that  "whenever 
conflicting  ciaims  are  or  may  be  made  upon 
a  person  for  or  relating  to  personal  prop- 
erty, or  the  performance  of  an  obligation, 
or  any  portion  thereof,  such  person  may 
bring  an  action  against  tbe  conflicting  claim- 
ants to  compel  them  to  interplead  and  litigate 
their  several  claims  among  themselves."  It 
Is  further  provided  that  the  action  of  in- 
terpleader may  be  maintained,  and  tbe  plain- 
tiff be  discharged  from  liability  to  all  or 
any  of  tbe  conflicting  claimants,  although 
their  titles  or  claims  have  not  a  common  ori- 
gin, but  are  adverse  to  one  another.  Tbe 
facts  set  forth  in  tbe  complaint  in  this  case 
bring  it  within  the  provisions  of  the  stat- 
ute above  quoted,  unless  tbe  fact  that  the 
action  in  the  Justice's  court  had  gone  to 
Judgment  bars  tbe  right  to  an  interpleader. 

It  is  undoubtedly  the  general  rule  that 
where  either  one  of  tbe  conflicting  claimants 
has  secured  a  final  Judgment  against  a  stake- 
bolder  who  had  l^nowledge  of  the  conflict- 
ing claims  before  Judgment,  such  stakeholder 
cannot  maintain  an  action  of  interpleader. 
Cheever  v.  Hodgson,  9  Mo.  App.  565 ;  French 
V.  Robrchard,  50  Vt  43;  Holmes  v.  Clark, 
46  Vt.  22 :  Mitchell  v.  N.  W,  Co.,  26  III.  App. 
205;  Dodds  v.  Gregory,  61  Miss.  351;  Mc- 
Kinney  v.  Kuhn,  59  Miss.  18C.  But  that  is 
not  this  case;  no  final  Judgment. has  been 
taken  against  plaintiff.  Tbe  action  brought 
In  tbe  Justice's  court  Is  undetermined  and 
still  pending,  and  there  Is  now  no  judgment 
existing  against  plaintiff.  The  taking  of  the 
appeal  has  vacated  and  set  aside  the  Judg- 
ment that  had  been  rendered.  People  v,  Fris- 
ble,  26  Cal.  135;  Gillmore  v.  Cent  Ins.  Co., 
65  Cal.  63,  i  Pac.  882;  BuUard  v.  McArdle, 
98  Cal.  355,  33  Pac.  193,  35  Am.  St.  Rep.  176. 
Appellant,  however,  insists  that  plaintiff  has 
forfeited  his  right  to  maintain  the  action 
of  interpleader  by  defending  the  action  in  the 
Justice's  court;  that  by  so  doing  he  has  vio- 
lated the  rule  that  requires  the  plaintiff 
(stakeholder)  to  be  indifferent  between  the 
conflicting  claims.  This  rule  is  thus  stated 
In  11  Ency.  of  PI.  &  Pr.  455 :  "It  is  of  tbe 
essence  of  an-interpleader  suit  that  the  plain- 
tiff shall  be  and  continue  entirely  indifferent 
between  tbe  conflicting  claims.  But  the 
plaintiff  Is  not  precluded  from  filing  a  bill 
of  Interpleading  by  defending  a  suit  brought 
against  him  by  one  of  the  claimants  to  tbe 
fund  If  the  defense  is  not  too  far  persisted 
In."  In  the  case  at  bar  it  does  not  appear 
what  defense  plaintiff  made  to  the  action 
brought  by  respondent  Sophie  Klauenberg. 
It  simply  appears  that  tbe  action  was 
brought  In  the  Justice's  court,  and  Judgment 
rendered  against  plaintiff  here  (defendant 
there)  and  an  appeal  taken.  In  Curtis  v. 
Williams,  36  III.  App.  518,  It  was  held  that  it 
Is  no  objection  to  such  a  bill  that  the  com- 
plainant therein  had  filed  an  answer  in  one 
of  tbe  former  suits.  In  Jew  v.  Wood,  3  Beav. 
579,  rent  was  claimed  of  plaintiff  by  two  sets 


of  claimants.  One  had  distrained  goods  and 
chattels  for  the  rent,  and  plaintiff  bad 
brought  a  suit  in  replevin  for  tbe  goods  and 
chattels,  but  subsequently  filed  a  bill  of  In- 
terpleader. It  was  urged  that  he  was  not 
entitled  to  relief  because  of  delay  in  bring- 
ing the  action,  and  because  of  bis  attempt 
to  defend  himself  at  law  by  his  action  of  re- 
plevin. The  master  of  the  rolls  upon  this 
point  said :  "It  does'  not  appear  to  me  that 
there  has  been  any  Improper  delay;  and 
though  I  bad  some  hesitation  at  first,  I 
think  that  the  defense  set  up  at  law  ought 
not  to  preclude  tbe  plaintiff  from  relief  in 
this  court"  The  injunction  was  sustained, 
and  the  interpleader  allowed. 

A  very  just  and  equitable  rule  was  adopt- 
ed by  tbe  vice  chancellor  in  Jocobson  v. 
Biackhurst,  2  Johns.  &  H.  486.  Tbe  action 
was  to  compel  two  sets  of  claimants  to  In- 
terplead as  to  their  rights  to  81  crates  of 
crockery  in  tbe  possession  of  plaintiff,  who 
bad  theretofore  been  sued  for  the  crockery 
by  one  of  tbe  defendants.  Tbe  report  of 
tbe  case  states  that  "The  only  question  of 
interest  was,  whether  the  plaintiff  was  pre- 
cluded by  having  set  up  a  Hen  in  defense  to 
an  action  at  law,  which,  on  the  face  of  tbe 
bill,  he  had  not  offered  to  withdraw  other- 

isetban  by .  submitting  'to  act  as  the  court 
should  direct  in  order  that  the  defendants 
might  Interplead.'"  The  vice  chancellor  de- 
cided that  tbe  case  was  a  proper  one  for  in- 
terpleader; and  that,  though  the  plaintiff 
was  wrong  in  pleading  a  plea  of  Hen  to  tbe 
action  at  law,  yet  that  was  met  by  the  with- 
drawal of  bis  pleas  (he  withdrew  any  claim 
of  lien  on  tbe  crockery),  "and  by  making  him 
in  the  first  instance  pay  the  costs  of  the 
plaintiffs  in  the  action  at  law  and  their  costs 
of  tbe  present  suit  up  to  and  Including  the 
order  for  an  injunction,  getting  these  costs 
over  again  from  the  absent  defaulting  de- 
fendants." So,  In  this  case,  the  adoption  of 
a  similar  rule  will  result  in  exact  and  com- 
plete Justice.  Plaintiff  has  no  claim  upon 
the  fund  in  his  bands.  It  belongs  in  whole 
to  defendant  Sophie  Klauenberg,  or  in  part 
to  defendant  Webber.  It  can  make  no  man- 
ner of  difference  to  defendant  Klauenberg 
whether  she  prosecutes  her  action  for  tbe 
money  against  Lackmann,  tbe  sheriff,  or 
defendant  Webber.  In  either  case,  as  the 
matter  now  stands,  the  action  must  proceed 
in  the  superior  court.  If  the  interpleader 
be  ordered  she  will  have  tbe  substantial 
advantage  that  tbe  money  will  be  deposited 
with  the  court;  and  if  it  be  shown  that  she 
has  incurred  any  taxable  costs  in  tbe  action 
in  the  Justice's  court,  no  reason  suggests  it- 
self to  us  why  the  court  may  not  follow  a 
practice  similar  to  that  adopted  in  Jacobson 
T.  Biackhurst,  supra,  and  Impose  tbe  pay- 
ment by  plaintiff  of  such  costs  as  a  condi- 
tion for  the  order.  In  Lozler's  Executors  v. 
Van  Saun's  Adm'rs,  3  N.  J.  Eq.  325,  it  was 
held  that  a  bill  for  interpleader  would  lie, 
although  plaintiffs  bad  suffered  final  Judg- 
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ment  to  be  taken  agalnat  them  In  an  action 
at  law,  to  wbicb  they  could  make  no  complete 
defense  at  law.  The  case  at  bar  is  analogous 
to  the  New  Jersey  case  in  that  this  plaintiff 
conld  take  no  steps  in  tbe  Justice's  court  to 
compel  an  interpleader.  In  Fox,  Executor, 
V.  Sutton  et  al.,  127  Cal.  515,  59  Pac.  939. 
Fox  had  accounted  to  tbe  probate  court  for 
certain  money  as  tbe  property  of  tbe  estate, 
and  yet  was  allowed  to  compel  the  widow 
of  tbe  deceased  to  interplead  with  persons 
claiming  tbe  money  adversely  to  tbe  estate. 
By  accounting  to  the  court  for  tbe  money  as 
property  of  tbe  estate,  be  bad,  in  a  sense, 
taken  a  posltion'antagonistlc  to  tbe  claim  of 
tbe  other  claimants;  yet  as  be  tiad  no  per- 
sonal interest  in  tbe  fund  be  was  permitted 
to  deposit  tbe  money  in  court,  and  tbe  claim- 
ants were  compelled  to  Interplead. 

We  think  tbe  court  erred  in  sustaining  tbe 
demurrer  to  tbe  complaint,  and  the  Judgment 
is  reversed,  and  tbe  cause  remanded  for  fur- 
ther proceedings  not  Inconsistent  with  this 
opinion. 


We  concur: 
ER,  J. 


HARRISON,   P.  J.;   COOP- 


(3  Cal.  App.  188) 

McGILLIVRAY  r.  AHLLER. 

(Court  of  Appeal,  Second  District,  California. 
Feb.  28,   1006.) 

1.  Ejectment— Complaint^-Skisin  OF  Plain- 
tiff. 

Where  a  complaint  in  ejectment,  filed  April 
20,  1905,  alleged  that  plaintiff  was  seised  in 
1905  under  a  lease  for  the  purpose  of  putting 
in  a  crop,  the  court,  taking  cognizance  of  the 
laws  of  nature  and  the  measure  of  time,  as 
authorized  by  Code  Civ.  Proc.  S  1875,  subd.  8. 
will  take  notice  of  the  fact  that  in  Riverside 
county  possession  in  1905  for  tbe  purposes  of 
seeding  and  harvesting  will  include  the  month 
of  April,  and,  therefore  the  complaint  was  not 
objectionable  as  failing  to  tender  the  issue  of 
plaintiff's  seisin  at  the  date  of  the  commence- 
ment of  the  action. 

2.  Same— Answeb— Issx«s    Raiseo. 

Where  a  complaint  In  ejectment  was  filed 
April  20th,  and  the  answer,  filed  May  31st,  al- 
leged that  defendant  was  in  possession  of 
tbe  described  premises  under  a  lease  from  the 
owner,  and  had  standing  and  growing  thereon 
a  crop  seeded  under  such  lease,  and  the  same 
was  nearly  ready  for  harvesting,  such  answer 
most  be  construed  as  extending  to  and  includ- 
ing the  date  of  the  filing  of  the  complaint,  as  in 
the  nature  of  things  more  than  40  days  must 
necessarily  elapse  between  the  entry  on  land 
for  purposes  of  seeding  and  the  ripening  of  the 
crop  for  harvest,  and  therefore  the  title  averred 
by  defendant  raised  by  fair  implication  the 
right  to  possession  on  the  date  of  the  filing  of 
the  complaint. 

Appeal  from  Superior  Court,  Riverside 
County;  J.  S.  Noyes,  Judge. 

Ejectment  by  Nettle  McGIIUvray  against 
A.  Blancbard  Miller.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Gill  &  Densmore,  for  appellant.  Collier  & 
Carnabnn,  for  respondent. 


ALIiEN,  3.  Action  In  ejectment  and  for 
damages.  Judgment  for  plaintiff,  from 
which  defendant  appeals. 

Plaintiff,  by  hex  complaint  filed  April  20, 
1905,  alleges  that  while  she  was  a  lessee  of 
tbe  described  premises,  seised,  possessed,  and 
entitled  to  tbe  possession  thereof,  tbe  defend- 
ant entered  thereon  and  dispossessed  her, 
and  still  withholds  possession  from  her.  Ap- 
pellant's contention  Is  that  the  Judgment 
rests  upon  a  complaint  inherently  defective, 
and  should  be  reversed.  This  form  of  com- 
plaint was  criticised  in  Vance  y.  Anderson, 
113  Cal.  536,  45  Pac.  816,  as  not  tendering  to 
defendant  an  issne  as  to  tbe  plaintiff's  seisin 
or  ownership  at  tbe  date  of  tbe  commence- 
ment of  the  action.  There  is,  however,  an 
allegation  in  this  complaint  not  found  in  that 
under  consideration  in  tbe  case  cited,  which 
Is  to  the  effect  that  plaintiff  was  seised  in 
1905,  under  a  lease,  for  tbe  purpose  of  put- 
ting in  a  crop.  Tbe  court,  taking  cognizance 
of  the  laws  of  nature  and  tbe  measure  of 
time  (Code  Civ.  Proc.  !  1875.  subd.  8),  will 
take  notice  of  the  fact  that  in  this  part  of 
tbe  state  possession  in  1905  for  tbe  purposes 
of  seeding  and  harvesting  will  include  tbe 
month  of  April.  But  assuming  in  this  case, 
as  was  assumed  in  Vance  t.  Anderson,  supra, 
that  tbe  complaint  was  insufficient,  the  de- 
fendant herein,  by  his  answer  filed  May  31, 
1905,  alleged  that  be  is  In  possession  of  tbe 
described  premises  under  a  lease  from  tbe 
owner,  and  has  standing  and  growing  thereon 
a  crop,  seeded  under  such  lease,  and  tbe  same 
is  now  nearly  ready  for  harvest  Defend- 
ant's claim  to  possession  under  this  lease 
should  he  held  to  extend  to  and  include  the 
date  of  tbe  filing  of  the  complaint;  for,  in 
the  very  nature  of  things,  more  than  40  days 
must  necessarily  elapse  between  tbe  entry  on 
land  for  purposes  of  seeding  and  tbe  ripen- 
ing of  the  crop  for  harvest  Tbe  claim  of 
title  averred  by  defendant  raised  by  fair  Im- 
plication tbe  right  to  possession  on  tbe  date 
of  the  filing  of  this  complaint,  and  the  affirm- 
ative allegations  of  such  answer  being  deem- 
ed denied  under  our  Code,  an  issue  was 
thereby  presented  as  to  the  right  of  posses- 
sion at  the  date  of  the  suit 

The  pleadings  as  a  whole,  therefore,  are 
sufficient  to  support  tbe  Judgment  and  the 
Judgment  Is  ordered  affirmed. 

We  concur:    GRAY,  P.  J. ;  SMITH,  J.     ■ 


(3   Cai.   App.   19S) 
AKRON    CEREAL    CO.    v.    FIRST    NAT. 
BANK  OF  SAN  FRANCISCO. 

(Court   of   Appeal,   First   District    Califomia. 
March  1,  1906.) 

1.  PLEnoES— WaoNOFtn,    Sale   of   Pledoeo 
Goods. 

A  bona  fide  pledgee,  having  sold  the  pledged 
goods  to  reimburse  itself  for  money  advanced 
to  the  pledgor  on  the  security  of  a  warehouse 
receipt  for '  the  goods  issued  in  the  name  of 
the  pledgor,  is  not  entitled,  in  an  action  by  tile 
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owner  of  the  goods  (or  their  conversion,  to  the 
protection  of  Civ.  Code,  $  2991,  providing  that 
one  who  has  allowed  another  to  assume  ap- 
parent ownership  of  property  for  the  purpose 
of  nuking  any  transfer  of  it  cannot  set  up  his 
own  title  to  defeat  a  pledge  of  the  property, 
made  by  the  other  to  a  pledgee  who  received 
the  property  in  good  faith  in  the  ordinary 
course  of  business  and  for  value,"  in  the  ab- 
sence of  proof  that  the  apparent  ownership 
of  the  goods  by  the  pledgor  was  authorized 
or  contributed  to  by  the  conduct  of  the  owner. 

2.  FACTOBS— POWEE  TO  DELEGATE  AUTHOBITY. 

One  engaged  in  an  independent  business 
in  buying  and  selling  merchandise  on  his  own 
account  is  not,  merely  from  his  representation 
of  factors  in  a  single  transaction,  entitled  to 
exercise  the  authority  of  the  factors  in  respect 
to  the  goods  which  are  the  subject-matter  of 
the  tran!!actlon,  nor  could  their  authority  be 
delegated  to  him  in  view  of  Civ.  Code,  {  2308 
(3),  providing  that  factors  shall  not  have  power 
to  delegate  their  authority  to  any  person  in  an 
independent  employment. 

3.  Sake— AuncoBiTT  of  Repbesentatitb. 

As  their  representative  he  could  receive 
the  goods  of  his  factors'  principals  and  place 
them  in  a  warehouse  for  the  owner,-  but  he  had 
no  authority,  by  virtue  of  such  relation,  to 
store  them  in  his  own  name,  either  directly  or 
indirectly. 

Appeal  from  Superior  Coart,  City  and 
County  of  San  Francisco;  M.  C.  Sloss,  Judge. 

Action  by  the  Alcron  Cereal  Company 
against  the  First  National  Bank  of  San 
FYanclBco.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Lloyd  &  Wood,  for  appellant  Louis  A. 
Beedy,  L.  A.  Gibbons,  and  Wm.  M.  Abbott, 
for  respondent 

HARRISON,  P.  J.  Action  for  conversion. 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff, and  the  defendant  has  appealed. 

The  facts  out  of  which  the  plaintiff's  cause 
of  action  arose,  as  developed  at  the  trial, 
are  as  follows:  The  plaintiff  is  a  corpora- 
tion organized  under  the  laws  of  Ohio,  and 
engaged  In  that  state  in  the  manufacture  of 
an  article  of  merchandise  known  as  "Moth- 
er's Oats";  and  on  March  15,  1900,  shipped 
by  railroad  from  Akron  to  San  Francisco 
350  cases  of  this  merchandise.  At  that  time 
J.  R.  Moler  &  Co.,  a  firm  doing  business  in 
Denver,  was  acting  as  manufacturing  agent 
for  the  plaintiff  in  several  cities,  and  had 
one  F.  Ingold  as  its  own  agent  and  represen- 
tative in  San  Francisco.  The  merchandise 
so  shipped  by  the  plaintiff  was  consigned  to 
its  own  order,  with  a  direction  on  the  bill 
of  lading  "Notify  J.  R.  Moler,  109  California 
street  San  Francisco,  Cal."  Upon  its  ar- 
rival in  San  Francisco  the  merchandise  was 
first  stored  in  the  warehouse  of  the  Haslett 
Wt^rehouse  Co.,  and  was  entered  on  Its 
ixxtks  in  the  name  of  "The  Akron  Cereal  Co., 
c/o  P.  Ingold."  October  20,  1900,  at  the  re- 
quest of  Ingold,  292  cases  of  the  merchandise 
were  transferred  upon  the  books  of  the  ware- 
bouse  to  the  name  of  "J.  R.  Moler  &  Co.,  c/o 
F.  Ingold."  No  warehouse  receipts  were  i»- 
.sued  In  either  case.  November  Stb,  140  cases, 
and  November  9tb,  128  cases,  were  with- 
drawn from  this  warehouse  by  Ingold;  be 


signing  "J.  R.  Moler  &  Co.,  per  P.  Ingold" 
to  receipts  therefor  from  tbe  warehouse.  In- 
gold was  himself  a  manufacturing  agent, 
and  was  also  engaged  in  business  in  San 
Francisco  upon  his  own  account;  and  about 
this  time  he  applied  to  the  defendant  for  a 
loan  of  1500,  offering  250  cases  of  the  above 
merchandise  as  collateral  security  therefor, 
stating  that  It  belonged  to  bim  and  was 
stored  in  a  warehouse  in  the  city  in  bis  name. 
Upon  being  told  by  tbe  defendant  tbat  it 
would  require  a  warehouse  receipt  therefor 
t(>  be  lEued  in  Its  own  favor  he  shortly 
thereafter  presented  such  a  warehouse  re- 
ceipt from  the  Lowell  Warehouse,  and  receiv- 
ed from  the  defendant  $500,  for  which  be 
gave  his  promissory  note  and  tbe  aforesaid 
warehouse  receipt  as  security  therefor.  At 
the  expiration  of  30  days  be  paid  the  defend- 
ant $230  upon  tbe  accoimt  of  this  loan,  and 
soon  after  left  tbe  country  and  was  not 
again  heard  from.  In  April,  1901,  the  defend- 
ant sold  tbe  merchandise  for  $498,  out  of 
which,  after  deducting  tbe  expenses  of  the 
sale,  it  reimbursed  itself  for  tbe  loan  and 
some  other  expenses,  and  has  in  Its  bands  a 
small  balance  to  the  credit  of  Ingold.  Vp- 
on  these  facts  tbe  superior  court  held  tbat 
tbe  plaintiff  was  at  all  times  the  owner  of 
the  merchandise;  tbat  tbe  defendant  bad  con- 
verted it  to  Its  own  use,  and  thereupon  rai> 
dered  judgment  against  tbe  defendant  for 
$40& 

The  appellant  does  not  question  the  find- 
ing tbat  tbe  plaintiff  was  tbe  owner  of  tbe 
merchandise,  but  it  relies  for  its  defense 
and  in  support  of  its  appeal  upon  tbe  provi- 
sions of  section  2991,  Civ.  Code.  Tbat  see- 
tlon  Is  as  follows,  vis.:  "One  wbo  has  al- 
lowed another  to  assnme  the  apparent  own- 
ership of  property  for  tbe  purpose  of  making 
any  transfer  of  It  cannot  set  up  bis  own 
title  to  defeat  a  pledge  of  tbe  property  made 
by  tbe  other  to  a  pledgee  wbo  received  the 
property  in  good  faith  In  the  ordinary  course 
of  business  and  for  value."  It  may  be  con- 
ceded that  the  defendant  received  tbe  proper- 
ty from  Ingold  in  good  faith  and  In  tbe  or- 
dinary course  of  business  and  for  value;  but 
In  order  tbat,  by  reason  thereof,  tbe  plaintiff 
should  be  deprived  of  bis  right  to  tbe  prop- 
erty, it  was  Incumbent  upon  tbe  defendant 
to  show  that  Ingold  bad  been  "allowed"  by 
the  plaintiff  to  assume  tbe  apparent  owi^er- 
sbip  thereof  "for  tbe  purpose  of  making  a 
transfer  of  It"  Mere  possession  of  prtq;)er- 
ty  is  only  prima  fade  evidence  of  owner- 
ship. The  owner  may  place  bis  property  in 
tbe  name  or  custody  of  another,  as  In  tbie  case 
of  a  carrier  or  warehouseman  or  other  bailee, 
without  In  any  respect  affecting  his  owner- 
ship. A  warehouse  receipt  except  as  against 
tbe  warehouseman,  Is  no  higher  evidence  ot 
ownership  than  would  be  tbe  physical  pos- 
session of  tbe  property.  "While  'merle  pos- 
session of  goods  is  frequently  prima  facie 
evidence  of  title.  It  Is  merely  prima  fadft 
Whoever  deals  with  tbe  irassessor  does  it  at 
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bis  peril,  and  the  purchaser  from  one  having 
no  other  apparent  title  to  goods  than  the 
possession  thereof  must  see  to  it  that  his 
seller  has  the  title;  and  if  his  title  fails,  and 
he  Is  obliged  to  respond  to  the  true  owner  of 
the  goods,  his  loss  is  due  to  his  own  mis- 
placed confidence,  and  not  to  that  of  the 
owner.  Owners  of  goods  for  commercial  and 
other  purposes  must  frequently  intrust  oth- 
ers with  the  possession  of  them,  and  the  af- 
fairs of  men  could  not  be  conducted  unless 
they  could  do  so  with  safety.  So  long  as 
the  possession  of  the  goods  Is  not  accompani- 
eo  with  some  indicia  of  ownership,  or  of 
right  to  'sell,  the  possessor  has  no  more  power 
to  dV-est  the  owner  of  his  title  or  to  af- 
fect it  than  a  mere  thief."  Soltau  v.  Gerdau, 
110  N.  Y.  380,  23  N.  E.  864,  IC  Am.  St.  Rep. 
813.  A  factor  or  a  mere  agent  who  is  in  pos- 
session of  property  with  power  to  sell  the 
same  has  no  authority  to  transfer  it  by  way 
of  pledge  (Civ.  Code,  S  23CS  [2));  but  for  the 
purpose  of  protecting  a  pledgee  who  deals 
with  one  who  is  in  possession  of  property, 
and  takes  it  from  him  in  pledge  under  the 
belief  that  he  is  the  owner  thereof,  the 
Legislature  has  enacted  the  above  section 
of  the  Code;  but  by  the  express  terms  of 
the  section  it  has  limited  the  grounds  of  such 
belief  on  the  part  of  the  pledgee  to  cases 
in  which  the  real  owner  of  the  property  has 
not  only  "allowed"  the  pledgor  to  assume  its 
apparent  ownership,  but  has  done  so  "for 
the  purpose  of  making  any  transfer"  of  it. 
The  pledgee  must  show  the  existence  of  these 
conditions  as  well  as  good  faith  on  his  part 
before  be  can  claim  a  title  superior  to  that 
of  the  original  owner.  "It  is  the  act  of  the 
owner  in  intrusting  the  factor  with  the  pos- 
session of  the  goods,  of  the  documentary  evi- 
dence of  ownership — ^the  apparent  owner- 
ship and  right  of  disposal— in  connection  with 
the  fact  that  innocent  third  persons  deal 
with  him  upon  the  faith  of  such  apparent 
ownership,  that  estops  the  owner  from  follow- 
ing his  property  Into  the  bands  of  bona  fide 
vendees  or  pledgees,  and  gives  the  latter  a 
better  title  than  their  vendor  or  pledgor 
had."  Howland  v.  Woodruff,  60  N.  Y.  73. 
The  warehouse  receipt  which  Ingoid  pre- 
sented to  defendant  was  only  prima  facie 
evjdence  of  his  ownership  of  the  merchandise 
therein  mentioned,  and,  as  the  plaintiff 
did  not  authorize,  and  was  in  no  respect 
connected  with,  the  issuance  of  this  receipt, 
its  rights  as  owner  of  the  property  could 
not  be  affected  by  It.  As  between  the  plain- 
tiff and  Ingoid  it  is  clearly  shown  by  the  rec- 
ord not  only  that  the  former  had  never 
parted  with  its  ownership  of  the  property, 
but  also  that  the  apparent  ownership  thereof 
by  Ingoid  had  never  been  authorized  or  al- 
lowed by  the  plaintiff,  but  had  been  assumed 
by  him  without  any  authority  whatever,  and 
with  the  purpose  of  defrauding  the  plaintiff. 
When  the  plaintiff  shipped  the  property  from 
Ohio  it  consigned  it  to  its  own  order,  and 
pn  Its  arrival  in  San  Francisco  it  was  deposit- 


ed in  the  Haslett  warehouse  and  altered 
upon  the  books  of  the  warehouse  Ui  its  name; 
and  it  may  be  assumed  that  such  deposit  and 
entry  were  made  at  the  instance  of  Ingoid. 
The  addition  of  the  words  "c/o  F.  Ingoid'' 
to  this  entry  was,  however,  not  made  under 
any  authority  from  the  plaintiff,  and  did  not 
create  any  jrlght  in  Ingoid.  Neither  did  the 
'  fact  that  he  was  the  agent  of  Moler  &  Co., 
the  plaintiff's  factor,  .authorize  him  to  direct 
such  entry  to  be  made  by  the  warehouse 
company.  The  subsequent  transfer  of  the 
property  at  bis  direction  upon  the  books 
of  the  warehouse  to  J.  R.  Moler  &  Co.  was 
equally  unauthorized,  and  was  evidently 
made  for  the  purpose  of  facilitating  bis  sub- 
sequent withdrawal  of  the  merchandise  and 
in  contemplation  of  obtaining  a  warehouse  re- 
ceipt therefor  in  his  own  name  which  he 
might  pledge  to  the  defendant  His  apparent 
ownership  of  the  property  is  limited  by  its 
source,  and  the  rights  of  the  defendant  to 
the  property  as  against  the  plaintiff  are  limits 
ed  in  the  same  manner.  This  apparent  own- 
ership was  first  manifested  when  he  with- 
drew the  goods  from  the  Haslett  warehouse 
and  deposited  them  in  the  Lowell  warehouse, 
and  caused  to  be  issued  in  bis  own  name  the 
warehouse  receipt  which  he  gave  as  security 
to  the  defendant  Whether  be  accomplished 
bis  fraud  by  a  single  8tr<^e  or  by  successive 
steps — whether  bis  apparent  ownership  be 
regarded  as  brought  into  existence  when  the 
warehouse  receipt  was  Issued  in  bis  name, 
or  as  having  been  planned  by  him  when  the 
merchandise  first  arrived  in  San  Frandaco 
and  held  in  a  state  of  incubation  until  then, 
is  immaterial.  Whatever  he  <^d  In  the  mat- 
ter was  done  of  his  own  volition,  without  any 
authority  or  knowledge  on  the  part  of 
the  plaintiff.  Neither  can  it  be  held  that 
be  was  authorized  to  assume  the  posses- 
sion and  control  of  the  property  by  virtue 
of  his  relation  to  Moler  &  Co.  His  relation 
to  that  firm  is  not  very  clearly  shown  in  the 
record,  other  than  that  be  was  its  representa- 
tive. It  does  not  appear  that  the  firm  had 
any  occasion  to  be  represented  by  him  other 
than  In  this  particular  transaction,  but  it 
does  appear  that  Ingoid  was  engagsd  in  an 
independent  business  and  in  buying  and  sell- 
ing merchandise  upon  bis  own  account 
Whatever  authority  Moler  &  Co.  had  as  the 
plaintiff's  factor  In  reference  to  the  goods 
In  question  was  not  conferred  on  Ingoid,  and 
could  not  be  exercised  by  him,  nor  could 
Moler  &  Co.  delegate  their  'authority  to  him. 
Civ.  Code,  S  2368  (3).  As  their  representa- 
tive he  could  receive  the  goods  and  place 
them  In  the  warehouse  for  the  plaintiff, 
but  be  had  no  authority,  by  virtue  of  such 
relation,  to  store  them  in  his  own  name,  ei- 
ther directly  or  indirectly.  In  support  of 
those  principle^  we  refer  to  Wilson  v.  Nason, 
4  Bosw.  (N.  y.)  155;  Howland  v.  Woodruff, 
60  N.  y.  73;  Soltau  v.  Gerdau,  119  N.  Y.  38a 
23  N.  B.  864,  IC  Am.  St  Rep.  843;  Collins 
V.  Ralli,  20  Hun  (N.  Y.)  246. 
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As  defendant  failed  to  show  that  Ingold's 
apparent  ownership  of  the  merchandise  was 
in  any  respect  authorized  or  contributed  to 
by  any  act  or  conduct  of  the  plaintiff  It  Is 
not  entitled  to  the  protection  given  by  the 
above  section  of  the  Code. 

The  judgment  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:    COOPEai,  J.;  HALL,  J, 


(3   Cal.    App.   193) 

In  re  SULLIVAN. 

(Court  of  App<'nl.  Third  Pistrict,  California. 
March  1,  190G.) 

1.  Assault  and  Battery— Sentence. 

Undpr  Ven.  Code,  §  17.  providing  that  the 
crime  of  assiult  with  a  dpadly  weapon  is  re- 
duced to  the  ip-nde  of  a  misdemeanor  when  the 
court  impoms  a  fine  as  a  puniiihment.  that  por- 
tion of  a  judgment  which  provided  for  imprison- 
ment in  the  state  prison  as  a  means  of  enforc- 
ing payment  of  the  fine  was  void. 

fEd.  Note. — For  cases  in  point,  see  vol.  4, 
Cent.  Dig.  Assault  and  Battery,  {  170.] 

2.  Cbiminai,  Law  — Judgment  — PabtialIn- 

VAl.nHTY. 

Under  Pen.  Code,  {  1205,  authorizing  the 
court,  in  its  discretion,  to  direct  that  defendant 
be  imprisoned  until  the  fine  is  satisfied,  the  im- 
prisonment thus  provided  for  is  no  part  of  the 
punishment  and  the  clause  in  a  judgment  impos- 
ing a  fine  which  directs  imprisonment  for  the 
purpose  of  enforcing  payment  is  distinct  and 
separable  from  the  rest  of  the  judgment,  and 
its  invalidity  and  resulting  elimination  does  not 
affect  the  validity  of  the  rest  of  the  judgment. 
(Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Criminal  Law,  $  252a] 

3.  Same— Modification  of  Sentence. 

Under  Pen.  Code,  S  1^5.  providing  that 
when  a  judgment  imposing  a  fine  Is  rendered 
the  court,  in  its  discretion,  may  direct  that  the 
defendant  be  imprisoned  until  the  fine  is  satis- 
fied, the  discretionary  power  conferred  must  be 
exercised  when  the  original  judgment  is  render- 
ed, and  where  a  judgment  imposing  a  fine  pro- 
vided for  imprisonment  In  the  state  prison  until 
payment  was  invalid  as  to  the  provision  for  im- 
prisonment in  the  state  prison,  the  court  had 
no  power  subsequent  to  the  commitment  of  de- 
fendant to  modify  such  judgment  by  providing 
for  imi>ri8onment  In  the  county  jail. 

Appeal  from  Superior  Court,  Shasta  Coun- 
ty; G.  W.  Bush,  Judge. 

Appllcotlon  for  writ  of  habeas  corpus  by 
L.  H.  Sullivan.  From  a  judgment  denying 
the  writ,  petitioner  appeals.  Petitioner  dis- 
charged. 

W.  A.  Gett,  for  appellant  T.  B.  Dozler, 
Dlst.  Atty.,  for  respondent 

Mclaughlin,  J.  The  petitioner  was 
convicted  of  the  crime  of  assault  with  a  dead- 
ly weapon,  and  on  December  22,  1905,  the 
court  rendered  Judgment  that  he  pay  a  flue 
of  $700,  and  directed  that  if  said  fine  was  not 
paid  that  be  be  Imprisoned  In  the  State  Pris- 
on at  San  Qtientln  until  the  fine  was  satis- 
fied at  the  rate  of  $2  per  day.  Under  the 
provisions  of  section  1215  of  the  Penal  Code 
be  was  forthwith  committed  to  tbe  custody 
of  the  proper  officer,  and  a  commitment  lu 
tbe  usual  form  was  issued  under  seal  of  tbe 


court  Five  days  later,  and  before  be  was 
delivered  to  tbe  officers  of  the  said  state 
prison,  he  was  again  brought  Into  court,  and, 
notwithstanding  his  objection,  tbe  said  judg- 
ment was,  on  motion  of  the  district  attorney, 
vacated  and  set  aside,  and  a  second  judg- 
ment was  rendered  which  was  Identical  with 
the  first  in  every  particular  save  that  the 
County  Jail  of  Shasta  County  was  designat- 
ed as  the  place  of  Imprisonment  In  case  the 
flue  was  not  paid.  Tbe  motion  above  men- 
tioned was  based  on  the  ground  that  the  first 
judgment  was  "Invalid,  In  excess  of  juris- 
diction and  voidable."  Tbe  second  judgment 
as  set  forth  In  the  return  recites  the  facts 
above  narrated,  except  as  to  the  Issuance  of 
the  commitment  on  tbe  day  the  first  judg- 
ment was  rendered.  The  petitioner  Is  now 
confined  In  said  county  jail  under  tbe  second 
judgment  rendered,  and  claims  his  liberty 
on  the  ground  that  tbe  court  was  without 
jurisdiction  to  vacate  tbe  first  or  render  tbe 
second  judgment 

Tbe  crime  of  assault  with  a  deadly  weap- 
on Is  reduced  to  tbe  grade  of  a  misdemeanor 
when  the  court  imposes  a  fine  as  punishment. 
Pen.  Codfc,  i  17;  People  v.  Gray,  137  Cal.  268, 
70  Pac  20.  Hence  that  portion  of  the  first 
judgment  which  provided  for  Imprisonment 
In  tbe  state  prison  as  a  means  of  enforcing 
payment  of  tbe  fine  was  absolutely  void.  Ex 
parte  Arras,  78  Cal.  300,  20  Pac.  683;  Ex  parte 
Wadlelgb,  82  Cal.  620,  23  Pac.  190;  People 
V.  Brown,  113  Gal.  37,  45  Pac.  181.  But  the 
invalidity  of  this  clause  In  tbe  judgment  did 
not  vitiate  that  portion  thereof  Imposing  tbe 
fine.  .  A  person  convicted  of  the  crime  In 
question  may  be  punished;  (1)  by  Imprison- 
ment, (2)  by  Imprisonmoit  and  fine,  (3)  by 
fine.  It  is  thus  apparent  that  a  judgment  Im- 
posing a  fine  only  is  perfectly  valid.  When 
such  a  judgment  is  rendered,  tbe  court  In 
Its  discretion,  may  direct  that  tbe  culprit  be 
Imprisoned  until  tbe  fine  is  satisfied.  Pen. 
Code,  i  1205.  This  direction  and  the  com- 
mittal incident  thereto  is  the  written  man- 
date or  process  by  which  the  court  undertakes 
to  enforce  its  judgment  The  Imprisonment 
thus  provided  for  Is  no  part  of  the  punish- 
ment, for  tbe  statutory  power  of  punishment 
is  exhausted  when  the  fine  is  imposed.  Tbe 
committal  Is  simply  a  means  of  collecting  tbe 
fine.  Matter  of  Tyler,  04  CaL  434,  1  Pac 
88i;  In  re  Fll  Kl,  80  Cal.  202,  22  Pac.  146. 
The  clause  directing  Imprisonment  for  this 
purpose  Is  distinct  and  separable  from  tbe 
rest  of  tbe  judgment  and  Its  invalidity,  and 
resulting  elimination,  can  have  no  greater  ef- 
fect than  if  such  direction  had  been  omitted 
when  the  judgment  was  pronounced.  Ex 
parte  Mitchell,  70  Cal.  3,  11  Pac.  488;  Ex 
parte  Crittenden,  62  Cal.  535.  The  judgment 
imposing  the  fine  being  valid,  tbe  question  be- 
fore us  Involves  the  power  of  the  court  to 
vacate  and  set  aside  a  valid  Judgment  contain- 
ing ftn  invalid  directory  clause,  and  render  a 
Judf^ent  imposing  tbe  same  punishment,  but 
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containing  a  valid  direction  as  to  the  place 
of  ifflprisonment  in  case  tb<>  fine  is  not  paid. 
Ex  parte  GUmore,  71  Cal.  624,  12  Pac.  800, 
is  cited  by  respondent  as  sustaining  the  power 
of  tbe  court  to  talce  sucb  action.  But  tbe 
facts  in  that  case  were  very  different  from 
tbe  facts  disclosed  by  tbe  record  before  us. 
Tbere,  tbe  judgment  first  announced  was  in 
excess  of  Jurisdiction,  and  bence  was  "in- 
valid  and  perhaps  void."  No  Judgment  wbich 
tbe  court  had  power  to  render  baving  been 
pronounced,  it  was  held  tbat  tbe  court  bad 
power  to  render  a  proper  and  valid  Judgment 
In  tbe  case  at  bar  tbe  Judgment  proper  was 
clearly  valid.  The  directory,  or  we  might 
say  the  executory  clause,  alone  was  void. 
That  decision,  therefore,  throws  but  little 
light  on  the  problem  before  us,  and  Fabrettl 
V.  Superior  Court,  77  Cal.  308,  19  Pac.  481, 
is  not  more  helpful.  After  a  careful,  pain» 
taking  scorch,  we  have  been  unable  to  find 
any  decision  in  this  state  bearing  directly  up- 
on the  point  involved  in  this  case. 

The  prevailing  doctrine  announced  in  other 
states  is  to  the  effect  tbat  a  court  has  power  to 
revise,  correct,  or  vacate  a  sentence  Imposed 
upon  a  defendant  during  the  term  of  tbe 
court,  and  before  tbe  original  sentence  has 
gone  into  operation,  or  any  action  is  bad  un- 
der It.  Commonwealth  v.  Weymouth,  79  Am. 
D^.  776,  and  cases  cited  in  tbe  notes.  Grant- 
ing  the  soundness  of  this  rule,  and  conceding 
tbe  power  of  tbe  court  to  vacate,  change,  or 
revise  a  Judgment  within  a  reasonable  time, 
and  before  it  has  l>een  executed  in  whole  or 
in  part,  we  are  still  unable  to  uphold  tbe 
Judgment  under  which  tbe  petitioner  Is  Im- 
prisoned. In  State  v.  Cannon  (Or.)  2  Pac. 
191,  tbe  facts  were  almost  identical  with 
the  facts  at  bar,  and  the  court  said:  "Tbe 
question  here  is,  could  tbe  court  revise  Its 
Judgment  and  increase  the  sentence  imposed, 
although  during  the  same  term,  after  Its  orig- 
inal Judgment  had  gone  into  effect?  It  Is 
clear  upon  authority  tbat  this  cannot  be  done. 
When  a  sentence  has  been  passed  upon  a  de- 
fendant, and  the  Judgment  has  gone  into  ef- 
fect by  commitment  of  the  defendant  under 
it,  tbe  court  has  done  all  tbat  It  had  the 
legal  power  to  do  under  the  proceedings  in 
tbat  case."  In  Commonwealth  v.  Foster,  122 
Mass.  323,  23  Am.  Rep.  326,  the  court,  after 
an  exhaustive  review  of  the  authorities,  Eng- 
lish and  American,  held  that  the  sentoice 
might  have  been  amended  at  the  same  term, 
and  before  any  act  bad  been  done  in  execu- 
tion thereof,  but  not  afterwards.  In  Brown 
V.  Rice,  57  Me.  56,  2  Am.  R^.  11,  It  was  said : 
"After  conviction,  if  no  legal  bar  is  Interpos- 
ed, it  is  tbe  duty  of  the  court  to  award  sen- 
tence, and  after  such  sentence  of  imprison- 
ment is  pronounced  and  recorded  on  the  doclt- 
ct,  it  is  the  duty  of  the  court  to  Issue  a  war- 
rant to  tbe  sheriff  or  warden,  directing  him 
to  take  tbe  convict  into  custody,  and  remove 
blm  to  the  designated  place  of  confinement. 
When  tbe  court  has  done  theae  acts  it  would 


seem  to  have  done  all  that  It  had  the  legal  pow- 
er to  do,  and  its  power  over  the  prisoner  or  bis 
destiny,  under  the  proceedings  before  It. 
would  be  at  an  end."  It  was  there  held  tbat 
where  a  legal  sentence  was  in  process  of  exe- 
cution, tbe  court  bad  no  power  to  annul  tbe 
first  sentence  and  impose  another.  To  the 
same  effect  are  tbe  cases  of  McCarthy  v. 
State,  66  Miss.  295;  People  v.  Brown,  23 
Wend.  (N.  T.)  47;  People  v.  Duffy,  5  Barb.  (N. 
T.)  205,  and  Ex  parte  Lange,  85  D.  S.  174, 
21  L.  Ed.  872.  In  some  Jurisdictions  tbe 
correctness  of  the  rule  above  mentioned  is 
doubted  or  denied,  but  exhaustive  research 
has  failed  to  reveal  a  single  case  hinting  tbat 
the  power  of  a  court  extends  beyond  the  lim- 
its outlined  In  the  cases  cited.  Under  the 
provisions  of  our  Penal  Code,  the  enforcement 
of  a  Judgment  Imposing  a  fine  commences  tbe 
moment  the  Judgment  is  rendered  and  enter- 
ed. Such  Judgment  constitutes  a  Hen  on 
realty  owned  by  the  defendant,  and  In  ad- 
dition, to  this  an  execution  may  be  issued 
thereon  as  on  a  Judgment  in  a  civil  action. 
Pen.  Code,  |J  1206.  1214;  People  v.  Brown,  113 
Cal.  37,  45  Pac.  181;  People  v.  Sutter  St  By. 
Co.,  129  Cal.  548,  62  Pac.  104,  79  Am.  St  R^. 
137.  If  tbe  court  directs  tbat  the  defendant 
be  imprisoned  until  tbe  fine  Is  satisfied,  com- 
mittal follows  forthwith.  Pen.  Code,  S  1215. 
In  the  case  at  bar  it  appears  tbat  a  formal 
written  commitment  was  issued,  bearing  date 
the  same  day  the  original  Judgment  was  ren- 
dered. This  fact  set  forth  In  the  petition  Is 
not  traversed  in  the  return.  The  moment  le- 
gal restraint  was  Imposed  as  a  means  of  en- 
forcing tbe  payment  of  tbe  fine,  tbat  momeni 
the  execution  of  tbe  Judgment  was  com- 
menced, and  the  power  of  the  court  was  ex- 
hausted, and  Its  Jurisdiction  to  recall,  annul, 
or  change  Its  judgment  was  at  an  end.  In 
our  opinion  tbe  court  must  exercise  the  dis- 
cretionary power  conferred  by  section  1205 
of  tbe  Penal  Code,  when  tbe  original  judg- 
ment is  rendered,  or  else  tbe  power  to  make 
the  direction  therein  provided  for  is  lost 
The  Judgment  originally  rendered  must,  un- 
der the  very  terms  -of  the  statute,  contain 
such  direction  or  else  this  method  of  enfor- 
cing payment  of  tbe  fine  does  not  exist  If 
tbe  court  had  Imposed  a  fine  of  $700  on  peti- 
tioner, and  said  nothing  about  Imprisonment 
until  the  fine  was  paid.  It  would  hardly  be 
contended  that  such  direction  could,  for  any 
reason  or  cause,  be  inserted  at  scmie  subse- 
quent time.  If  no  sucb  direction  is  made,  the 
Judgment  can  only  be  enforced  as  provided  in 
sections  1206  and  1214.  A  void  direction  has 
the  same  effect  and  in  that  event  the  meth- 
ods of  enforcing  the  Judgment  Just  mentioned 
are  exclusive.  The  invalidity  of  tbe  judg- 
ment last  pronounced  is  apparedt  oa  its  face, 
and  bence  the  writ  of  habeas  corpus  will  lie. 
See  California  cases  above  cited. 
The  prisoner  Is  discharged  from  custody. 

We    concur:     CHIPMAN,    P.    J.;    BUC- 
KLES, J. 
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MOODT  ▼.  PEraANO. 

(Cornt  of  Aj>p«a1.  First  District,  California. 

March  1,  1006.    Rehearing  Denied 

March  30,  1906.) 

L  Sales  —  Breach  of  Wabbantt  —  Meascbb 
OP  Dauaoes. 

ITie  measure  of  damages  for  breach  of  a 
warranty  as  to  the  quality  or  variety  of  certain 
seeds  sold  to  plaintiff  is  the  difference  of  the 
value  of  the  crop  produced  and  the  value  of 
the  crop  that  would  have  been  produced  had 
had  there  been  no  breach  of  warranty. 

(Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  S  1294.] 

2.  Same— Complaint— Demcbbeb. 

In  an  action  for  breach  of  warranty  of  va- 
riety of  seed  wheat  sold,  plaintiff  alleged  that 
defendant  warranted  the  wheat  to  be  "White 
Australian, "  but  that  it  was  actually  wheat  of 
another  and  inferior  variety,  and  produced  a  crop 
of  hay  inferior  to  that  which  would  have  been 
grown  had  the  wheat  been  of  the  variety  warrant- 
ed, and  that  by  reason  of  the  premises  plaintiff 
had  been  damaged  in  the  sum  of  $1,000.  Beld, 
that  the  complaint  sufficiently  alleged  that  the 
crop  produced  was  of  less  value  than  the  crop 
that  would  have  been  produced  if  the  wheat 
had  been  as  warranted,  and  was  therefore  not 
demurrable  for  failure  to  specially  allege  the 
damages  sustained. 

3.  Trial— Findings— EviDENTiART   Facts. 

Where,  in  an  action  for  breach  of  war- 
ranty, the  court  foi'od  the  facts  as  alleged  in 
the  complaint  as  to  the  sale  of  the  seed  wheat 
in  question,  the  warranty,  the  breach,  the  plant- 
ing of  the  wheat,  and  that  the  crop  produced  was 
inferior  to  that  which  would  have  been  produced, 
had  there  been  no  breach,  and  further  found  that 
plaintiff  had  been  damaged  in  the  sum  of  $350.50, 
for  which  sum, .  less  a  counterclaim,  judgment 
was  given,  such  findings  were  sulBcient  to  sup- 
port the  judgment,  without  a  finding  of  the  evi- 
dentiary facts  showing  such  damage. 

4.  Sales— Bbeach  of  Wabrantt— Evidence- 
Relevancy— Matebialitt. 

Where,  in  an  action  for  breach  of  warrantj 
in  the  sale  of  seed  wheat  warranted  to  be  "White 
Australian."  defendant  testified  that  he  sold  to 
M.  wheat  from  the  same  lot  from  which  he  sold 
plaintiff,  evidence  of  M.  that  he  ijought  wheat 
of  defendant  near  the  time  when  plaintiff  bought 
his  wheat,  and  that,  when  the  crop  was  grown, 
it  proved  to  be  different  wheat  from  ''White 
Australian,"  was  relevant  and  material  to  show 
that  the  wheat  sold  to  plaintiff  was  not  of  that 
variety. 
6.  Evidence— Res  Inteb  Alios  Acta. 

In  an  action  for  breach  of  warranty  of  the 
variety  of  certain  seed  wheat  sold,  testimony  of 
a  third  person  that  defendant  sold  wheat  to  him 
in  the  same  season  that  the  wheat  was  kold  lo 
plaintiff,  and  warranted  it  to  be  of  the  variety 
warranted  to  plaintiff,  was  res  inter  alios  acta, 
and  inadmissible. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  i  403.] 

6.  Witnesses  —  Cboss-Examination  —  Col- 
lateral Mattebs. 

Where  a  witness  is  cross-examined  as  to 
collateral  matters  not  testified  to  in  chief,  the 
party  conducting  the  cross-examination  is  bound 
by  the  witness'  answers  as  to  such  matters,  and 
cannot  contradict  the  same  by  other  evidence 
for  the  purpose  of  impeaching  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses.  }  1273.] 

Appeal  from  Superior  Court,  Santa  Clara 
County;  A.  L.  Rhodes,  Judge. 

Action  by  W.  D.  Moody  against  G.  Pelrano. 
From  a  judgment  in  favor  of  plalntlCF,  and 


from  an  ordo:  denying  defendant's  motion 
for  a  new  trial,  he  appeals.    Reversed. 

Wm.  P.  Veuve,  for  appellant.  F.  J.  Ham- 
bly,  for  respondent 

HALL,  J.  Appeal  from  judgment  (or 
plaintiff  and  order  denying  defendant's  mo- 
tion for  a  new  trlaL 

The  action  is  one  for  damages  for  breach 
of  warranty  as  to  the  variety  of  certain  seed 
wheat  sold  by  defendant  to  plaintiff.  It  is 
alleged:  That  plaintiff  purchased  of  defend- 
ant 27,760  pounds  of  seed  wheat  for  plant- 
ing. That  defendant  warranted  said  seed 
wheat  to  be  "White  Australian."  That  plain- 
tiff planted  the  same,  and  it  produced  a  crop 
of  275  tons  of  hay.  That  said  wheat  was 
not  "White  Australian,"  but  was  another  and 
an  Inferior  variety,  and  produced  a  crop  of 
hay  inferior  to  that  which  would 'have  been 
grown  had  said  seed  wheat  been  of  the  vari- 
ety known  as  "White  Australian"  seed  wheat. 
That  by  reason  of  the  premises  the  plaintiff 
has  been  damaged  in  the  sum  of  $1,000.  De- 
fendant demurred  for  InsufQclency  of  facts  to 
constitute  a  cause  of  action,  which  demurrer 
was  by  the  court  overruled.  In  this  the  court 
did  not  err.  The  point  relied  on  is  that  the 
damages  are  not  specially  alleged.  The 
measure  of  damages  for  breach  of  warranty 
as  to  quality  or  variety  of  seeds  sold  for 
planting  is  the  difference  between  the  value 
of  the  crop  produced  and  the  value  of  the 
crop  that  would  have  been  produced  bad 
there  been  no  breach  of  warranty.  Wol- 
cott  V.  Mount,  36  N.  J.  Law.  262,  13  Am.  Rep. 
438;  Wolcott  V.  Mount,  38  N.  J.  Law,  496, 
20  Am.  Rep.  426;  1  Sedgwick  on  Damages, 
S  191;  Passinger  v.  Thorburn,  34  N.  Y.  C34,  90 
Am.  Dec.  733 ;  White  v.  Miller,  71 N.  T.  118, 27 
Am.  Rep.  13 ;  Van  Wyck  v.  Allen,  69  N.  X.  61, 
25  Am.  Rep.- 136.  The  complaint  alleges  a 
breach  of  the  warranty,  and  in  terms  alleges 
that  the  seed  wheat  "produced  a  crop  of  hay 
inferior  to  that  which  would  have  been  grown 
had  said  seed  wheat  been  of  the  variety 
known  as  'White  Australian'  seed  wheat. 
That  by  reason  of  the  premises  the  plaintiff 
has  been  damaged  in  the  sum  of  $1,000."  - 
The  word  "inferior"  Is  defined  by  Webster  as 
meaning  less  important  or  less  valuable.  The 
allegation,  therefore,  that  the  wheat  produced 
a  crop  of  hay  inferior  to  that  which  would 
have  been  grown,  had  said  seed  wheat  been 
of  the  variety  known  as  "White  Australian," 
is  in  substance  an  allegation  that  the  crop 
produced  was  of  less  value  than  the  crop  that 
would  have  been  produced  if  the  wheat  had 
been  as  warranted.  This  was  followed  by 
the  allegation  that  by  reason  of  the  premises 
the  plaintiff  has  been  damaged  In  the  sum  of 
$1,000.  Thus  the  complaint  states  the  cause 
of  the  damage  and  the  amount  of  the  damage, 
and  in  the  face  of  a  general  demurrer  only 
certainly  Is  sufficient  "Where,  under  the  al- 
legation of  damages  In  the  complaint  or  dec- 
laration, the  plaintiff  would  be  entitled  to 
recover  some  amount,  although  mereb'  uomi- 
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nal,  the  complaint  Is  not  demurrable."  5 
Ency  PI.  &  Pr.  p.  704;  Cowley  v.  Davidson, 
10  Minn.  392  (Gil.  314).  See.  also,  5  Ency. 
PI.  &  Pr.,  738;  Sunnyside  Land  Co.  v.  Wil- 
lamette Bridge  Co.,  20  Or.  544,  26  Pac.  835; 
Colrick  V.  Swinburne  (N.  Y.)  12  N.  B.  427; 
McCarty  v.  Beach,  10  Cal.  4C2. 

It  is  urged  that  the  findings  do  not  support 
the  judgment.  The  facts  as  to  the  sale  of 
seed  wheat,  the  warranty,  the  breach,  the 
planting  of  the  wheat,  and  that  the  crop  pro- 
duced was  inferior  to  what  would  have  been 
produced,  had  there  been  no  breach  of  war- 
ranty, are  found  as  alleged  in  the  complaint, 
and  that  plaintiff  has  been  damaged  by  the 
breach  of  said  warranty  In  the  sum  of 
$379.50,  for  which  sum,  less  a  counterclaim 
found  to  be  due  defendant  from  plaintiff, 
judgment  was  given  plaintiff.  The  facts 
found  as  alwve  set  forth  fully  cover  the  alle- 
gations of  the  complaint,  and  are  sufficient  to 
support  the  Judgment.  Under  the  pleadings  it 
was  not  necessary  for  the  court  to  find  the 
various  evidentiary  facts  that  show  that  the 
amount  of  the  damages  did  amount  to  $379.50. 

The  third  point  relied  on  by  appellant  for 
a  reversal  is  that  the  court  erred  in  over- 
ruling his  objections  to  certain  questions 
asked  witnesses  Myall  and  Main.  Myall  tes- 
tified, over  the  objection  of  defendant,  to  the 
effect  that  be  bought  wheat  of  defendant  near 
to  the  time  when  plaintiff  bought  bis  wheat, 
and  when  the  crop  was  grown  it  proved  to 
be  a  different  wheat  from  White  Australian. 
Defendant  testified  in  this  connection  that 
he  sold  Myall  wheat  from  the  same  lot  from 
which  be  sold  plaintiff.  It  is  thus  apparent 
that  this  testimony  of  Myall,  taken  in  con- 
nection with  the  testimony  of  the  defendant, 
tended  to  show  that  the  wheat  sold  plaintiff 
was  not  "White  Australian,"  and  was  tliere- 
fore  material  and  relevant  The  witness 
Myall  was  also  permitted  to  testify,  over  the 
objection  of  defendant,  that  defendant  repre- 
sented to  him  that  the  wheat  he  was  selling 
him  was  White  Australian.  And  also,  after 
plaintiff  bad  rested  bis  case  in  chief,  and 
defendant  had  closed  his  case,  plaintiff  was 
allowed  to  prove  by  the  witness  Main,  over 
the  objection  of  defendant  that  It  was  not 
rebuttal,  and  was  incompetent,  irrelevant, 
and  immaterial,  that  defendant  had  sold 
wheat  to  him  (Main)  in  the  same  season 
when  he  sold  to  plaintiff,  and  had  warranted 
it  to  be  "White  Australian."  This  was  clear- 
ly error.  Except  where  the  knowledge,  no- 
tice, or  intention  of  a  party  is  a  material  fact 
in  the  case,  the  rule  Is  that  no  evidence  of 
similar  transactions  with  third  parties  can 
be  given.  Such  evidence  is  uniformly  re- 
jected. 1  Whar.  Ev.  §  29;  Martinez  v. 
Planel,  36  Cal.  578;  King  v.  La  Grange,  61 
Cal.  221;  Roberts  v.  Dixon,  50  Kan.  436,  31 
Pac.  1083;  Gill  v.  Staylor  (Md.)  55  Atl.  398; 
Davis  V.  Kneale,  97  Mich.  72,  56  N.  W.  220; 
Roles  V.  Mintzner,  27  Minn.  31,  6  N.  W.  378 ; 
McLoghlin  V.  Bank,  139  N.  Y.  514,  34  N.  E. 
1095;  Aiken  t.  Kennison,  58  Vt  665,  5  Atl. 


757;  Repass  v.  Richmond,  99  Va.  508,  29  S. 
E.  100;  Hartman  v.  Evans,  38  W.  Va.  6C9, 
18  S.  E.  810;  Kelly  v.  Schupp,  60  Wis.  76, 
18  N.  W.  725;  Oliver  v.  Morawetz,  95  Wis. 
1,  69  N.  W.  977. 

The  evidence  as  to  representations  and 
warranties  made  to  third  parties  was  clearly 
res  inter  alios  acta.  Sucli  evidence  did  not 
tend  to  prove  that  defendant  warranted  the 
wheat  he  sold  to  plaintiff.  The  fact  that 
defendant,  in  answer  to  questions  put  by 
plaintiff  In  cross-examination  (also  over  de- 
fendant's objections),  had  testified  that  be 
bad  not  warranted  the  wheat  sold  to  Main 
to  be  White  Australian,  did  not  make  such 
evidence  admissible.  When  a  witness  Is 
cross-examined  as  to  collateral  matters  not 
testified  to  iu  chief,  the  party  conducting  the 
cross-examination  Is  bound  by  the  answers 
of  the  witness  as  to  such  matters,  and  cannot 
contradict  such  answers  by  other  evidence  for 
the  purpose  of  impeaching  the  witness.  Tra- 
blng  V.  Cal.,  etc..  Imp.  Co. ;  121  Cal.  137,  53 
Pac.  644 ;  Redington  v.  Pacific  Postal  Co.,  107 
Cal.  317,  40  Pac.  432,  48  Am.  St.  Rep.  133. 
The  evidence  as  to  warranties  to  third  per- 
sons was  Inadmlssibleforanypurpose,  and  the 
objection  that  it  was  immaterial  and  irrelevant 
was  sufficiently  definite.  Morehouse  v.  More- 
bouse,  140  Cal.  88,  73  Pac.  738.  In  this  case 
the  main  controversy  was  as  to  whether  or 
not  the  defendant  had  warranted  the  wheat 
sold  to  plaintiff  to  be  "White  Australian," 
and  the  erroneous  admission  of  the  testimony 
above  referred  to  was  clearly  prejudlcIaL 
Rulofson  V.  Billings,  140  Cal.  4.52.  74  Pac. 
35;  Estate  of  James,  124  Cal.  053,  57  Pac. 
578,  1008;  Helling  v.  Schindler,  145  Cal.  303, 
78   Pac.   710. 

The  judgment  and  order  must  be  reversed, 
and  it  Is  so  ordered. 


We  concur: 
ER,  J. 


HARRISON,   P.   J.;   COOP- 


(3   Cal.   App.  204) 

WILKERSON  V.  WILKERSON. 

(Court  of  Appeal.  First  District  California. 

March  5,  1906.    Rehparing 'Denied. 

May  4,  190C.) 

1.  Appeal— Harmless  Error— Pleading. 

Where  tiie  court  found  defendant  not  guilty 
of  a  charge  of  adultery  with  a  certain  female, 
defendant  was  not  prejudiced  by  the  overruIinB 
of  a  demurrer  to  the  complaint  on  the  irro-ind 
that  such  charge  was  npt  alleged  with  sufficient 
certainty. 

[Ed.   Note. — For  cases  in  point  see  vol.  3* 
Cent  Dig.  Appeal  and  Error,  {  4105.1 

2.  Divorce  —  Pleading  Adultery— Namb  oi 
Other  Party. 

In  an  action  for  divorce  on  the  ground  of 
adultery,  if  the  name  of  the  person,  with  whom 
the  act  was  committed,  be  known,  it  should  be 
stated ;  if  the  name  be  unknown,  that  fact  should 
be  stated. 

[Ed.   Note. — For  cases  In  point,  see  vol.  17, 
Cent  Dig.  Divorce,  {  290.] 

3.  SAiiE— Time  and  Place. 

In  an  action  for  divorce  on  the  ground  of 
adultery  the  time  and  place  of  the  oilense  should 
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be  aJIeged  wtth  such  particularity  as  to  enable 
the  defendant  to  prepare  his  defense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent.  Dig.  Divorce,  |  299.] 

4.  Same. 

A  complaint  in  an  action  for  divorce  on  the 
jp-ound  of  ndiiltery,  alleging  a  course  of  conduct 
with  a  certain  person,  covering  about  21/6 
months  in  time  and  occurring  in  four  different 
towns  and  cities,  the  particular  periods  of  time 
in  which  defendant  was  at  the  several  towns 
and  cities  being  stated,  was  sufficient,  though 
it  did  not  name  or  describe  the  particular  places 
or  houses  where  the  offenses  were  committed. 

5.  Same— Residence  of  Plaintiff— Evidence 

— SUFFICIENCr. 

Evidence  in  an  action  for  divorce  examin- 
ed, and  held  sufficient  to  show  that  plaintiff  was 
a  resident  of  the  state. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco  j  Prank  J.  Mtir- 
asky  Judge. 

Action  for  divorce  by  Amber  Wllkerson 
agnlnst  Ira  Puerl  Wllkerson.  From  a  Judg- 
ment for  plaintiff  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

A.  S.  Newbnrgh,  for  appellant  Lent  & 
Humphrey,  for  respondent 

HALL,  J.  This  Is  an  appeal  from  an  In- 
terlocutory decree  of  divorce  awarded  plain- 
tiff, as  well  as  an  appeal  from  the  order 
denying  defendant's  motion  for  a  new  trial. 

The  only  points  presented  by  the  appeal 
relate  to  the  action  of  tbe  court  in  orer- 
ruling  defendant's  demurrer  to  plaintiff's 
amended  complaint  and  to  tbe  snfflciency  of 
tbe  evidence  to  support  tbe  finding  tbat 
plaintiff  bad  been  a  resident  of  this  state 
for  one  year  next  prior  to  tbe  commence- 
ment of  this  action.  In  the  amended  com- 
plaint plaintiff,  upon  her  informatlotf  and  be- 
lief, charges  the  defendant  with  having  com- 
mitted adultery  with  one  Jane  Doe  at  divers 
times  between  tbe  ICtb  and  24tb  days  of  De- 
cember, 1902,  at  tbe  city  of  Seattle  In  the 
state  of  Washington.  It  is  alleged  that  tbe 
true  name  of  tbe  said  Jane  Doe  Is  unknown 
to  plaintiff.  It  is  next  charged  tbat  defend- 
ant committed  adultery  with  tbe  same  per- 
son on  tbe  29th  dny  of  December,  1902,  at 
the  town  of  Ellensburg  In  the  state  of  Wash- 
ington. Also  it  is  charged  tbat  be  commit- 
ted adultery  with  tbe  same  person  at  tbe  city 
of  Spokane,  state  of  Washington,  at  divers 
times  between  tbe  29tb  day  of  December, 
1902,  and  tbe  4th  day  of  January,  1903 ;  and 
that  at  divers  times  between  tbe  12tb  day 
of  January,  1903,  and  the  28tb  day  of  Feb- 
ruary, 1903,  be  committed  adultery  with  tbe 
same  person  at  the  city  and  county  of  San 
Francisco.  There  is  also  a  charge  made,  upon 
information  and  belief,  tbat  defendant  com- 
mitted adultery  with  one  Jane  Roe  (whose 
true  name  is  alleged  to  be  unknown  to  plain- 
tiff) at  tbe  city  and  county  of  San  Francisco 
between  tbe  17th  day  of  March,  1903,  and 
the  7tb  day  of  April,  1903.  These  separate 
charges  of  adultery  are  set  forth  in  separate 
84  P.— 60 


paragraphs  numbered  from  3  to  7.  Defend- 
ant demurred  for  uncertainty  as  to  tbe  al- 
legations of  adultery  In  these  several  para-- 
graphs,  in  this,  tbat  neither  tbe  name 
of  tbe  person  with  whom,  nor  the  particular 
place,  bouse,  or  locality  where,  the  adultery 
was  committed  are  given,  and  tbat  the  sev- 
eral charges  are  not  stated  with  reasonable 
certainty  as  to  time,  place  and  persons,  so 
as  to  enable  tbe  defendant  to  prepare  to  meet 
tbe  same  at  the  trial.  Tbe  dsmurrer  was  over, 
ruled,  defendant  answered,  denying  the  sev- 
eral charges,  and  tbe  court  separately. found 
the  defendant  guilty  of  each  of  tbe  charges 
of  adultery  witb  Jane  Doe,  and  ascertained 
at  the  trial  and  stated  in  the  findings  her  true 
name  (but  which  we  omit).  The  court 
found  the  defendant  not  guilty  of  tbe  charge 
of  adultery  witb  Jane  Roe,  so  defendant 
could  not  have  been  prejudiced  by  the  rul- 
ing of  tbe  conrt  on  tbe  demurrer  as  to  tbe 
uncertainty  of  that  particular  charge,  which 
leaves  for  consideration  the  sufi?ciency  of  tbe 
charges  of  adultery  with  Jane  Doe.  Steph- 
enson V.  Deuel,  125  Cal.  860,  5S  Pac.  258;  Hol- 
land V.  McDade.  125  Cal.  356,  58  Pac.  9:  Alex- 
ander V.  Central  Lumber  etc.  Co.,  104  Cal. 
536^  38  Pac.  410;  Hirshfeld  v.  Weil,  121  (3al. 
J3,  53  Pac.  402 ;  Jager  v.  Cal.  Bridge  Co.,  104 
Cal.  542,  38  Pac.  413 ;  Williams  T.  Casebeer, 
12B  Cal.  77.  59  Pac.  3R0. 

It  is  undoubtedly  tbe  general  rule  tbat 
adultery  should  be  charged  witb  such  rea- 
sonable certainty  as  to  time,  place,  and  per- 
son tbat  the  defendant  may  know  the  charge 
that  be  is  called  upon  to  meet  If  tbe  name 
of  the  person  witb  whom  the  adnltery  was 
committed  be  known  it  should  be  stated;  if 
the  name  be  unknown  that  fact  should  be 
stated.  The  time  and  place  of  tbe  offense 
should  be  alleged  witb  such  particularity  as 
to  enable  tbe  defendant  to  prepare  his  de- 
fense. With  these  general  principles  In  mind 
we  will  examine  this  complaint.  It  must  be 
conceded  that  It  cannot  be  considered  as  a 
model  of  good  pleading.  Plaintiff  excuses 
the  failure  to  allege  the  name  of  the  para- 
mour by  alleging  that  It  was  unknown  to  her. 
but  no  reason  is  given  why  she  does  not 
name  or  otherwise  describe  the  particular 
places  or  bouses  where  tbe  offenses  were 
committed.  But  though  this  complaint  is 
not  a  model  to  be  commended,  yet  it  does 
not  follow  tbat  it  did  not  give  defendant 
sufficient  Information  to  enable  bim  to  make 
bis  defense.  In  determining  this  question 
we  are  not  confined  to  an  examination  of 
each  charge  separately,  but  may  take  the 
complaint  as  a  whole,  and  tbe  several 
charges  may  be  correlated  with  one  auother. 
From  tbe  several  charges  in  tbe  complaint 
It  appears  that  defendant  was  charged  with 
adulteries  committed  with  tbe  same  person, 
at  Seattle,  at  Ellensburg,  at  Spokane  and  at 
San  Francisco,  and  all  during  a  time  com- 
mencing witb  the  16th  of  December,  1902, 
and  ending  with  February  28,  1903.  The 
period  during  wbicb  tbe  adulteries  took  place 
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at  Seattle  was  between  tbe  16tb  and  24tb  of 
December,  1902  ^  at  EUensbnrg  on  tbe  29tb 
•day  of  December,  1902 ;  at  Spokane  between 
December  29,  1902,  and  January  4,  1903,  and 
at  San  Francisco  between  January  12  and 
Februaiy  28,  1903.  From  this  history  It  Is 
inconceivable  that  defendant  did  not  linow 
tbe  identity  of  the  person  with  whom  be 
was  charged  with  having  committed  adul- 
tery. He  was  •  in  effect  charged  with  a 
course  of  adulterous  intercourse  with  a  cer- 
tain person  covering  about  two  and  one-half 
months  In  time,  and  four  different  towns  and 
cities;  the  particular  periods  of  time  in 
which  he  was  at  the  several  towns  or  cities 
being  stated  within  very  narrow  limits.  It 
seems  to  us  quite  certain  that  from  the  cir- 
cumstances detailed  in  tbe  complaint  defend- 
ant was  Informed  of  the  identity  of  tbe  al- 
leged poramour,  and  bad  sufficient  informa- 
tion of  the  circumstances  of  tbe  charge  made 
against  blm  to  enable  him  to  prepare  his 
defense.  Tbe  court  therefore  did  not  err  in 
overruling  defendant's  demurrer. 

We  now  talte  up  the  question  as  to  the  evi- 
dence touching  the  residence  of  the  plaintiff. 
It  is  not  disputed  that  both  the  plaintiff  and 
defendant  did  actually  reside  in  this  state, 
In  the  sense  that  they  were  bodily  present  in 
tbe  state,  for  more  than  one  year  prior  to 
the  commencement  of  the  action,  but  it  is 
insisted  that  tbe  evidence  falls  to  show  tliat 
plaintiff  was  in  point  of  law  a  resident  of 
this  state  for  that  time;  that  it  fails  to  show 
that  her  domicile  was  in  this  state  during 
that  period.  Tbe  record  shows  that  plaintiff 
and  defendant  were  married  at  Kansas  City, 
Mo.,  December  27,  1890.  Plaintiff  and  de- 
fendant are  theatrical  people,  that  is  to  say, 
plaintiff  is  an  actress  and  defendant  an  {ictor. 
They  came  to  San  Francisco  April  4,  1902, 
and  have  both  been  here  ever  since,  save 
that  defendant  for  a  short  time  visited  Ore- 
gon and  Washington  on  a  business  trip.  The 
complaint  was  filed  August  14,  1903,  more 
than  one  year  and  four  months  after  plain- 
tiff and  defendant  came  to  this  state.  Prior 
to  coming  to  this  state  they  resided  in  a  rent- 
ed flat  In  New  York.  When  they  left  New 
York  they  left  their  furniture  in  the  flat,  and 
plaintiff  testified  that  she  kept  the  flat  until 
October,  1902,  and  then  gave  it  up  and  stored 
her  furniture  In  New  Yorii.  On  direct  ex- 
amination plaintiff  testified  that  she  bad  re- 
sided in  the  city  and  county  of  San  Francisco 
continuously  ever  since  the  4th  day  of  April, 
1902.  (Tbe  trial  was  in  December,  1903.) 
How  long  either  she  or  defendant  had  re- 
sided in  New  York  prior  to  coming  to  San 
Francisco  does  not  appear.  They  were  liv- 
ing there  in  a  rented  flat  before  coming  here. 
Plaintiff  testified  that  she  did  not  think  she 
ever  Ijad  a  residence  established  In  New 
York ;  that  when  she  came  here  she  had  no 
idea  how  long  shs  would  remain;  that  if  she 
got  a  position  out  here  she  would  remain  here 
all  her  life;  that  in  the  course  of  her  pro- 
fession sbe  l8  compelled  to  visit  different 


cities,  and  tbat  sbe  has  no  permanent  resi- 
dence: that  her  residence  is  in  any  town  sbe 
happens  to  be  In;  that  she  has  lived  here  evu 
since  April,  1902.  She  gave  other  testimony 
also  from  which  it  might  well  be  said  tbat 
her  residence  was  in  New  York  until  at  least 
within  a  period  less  than  a  year  from  the 
time  of  commencement  of  this  action.  Bat 
it  is  perfectly  certain  that  plaintiff  did  not 
come  to  tliis  state  for  the  purpose  of  gaining 
a  flctitons  residence  in  fraud  of  the  divorce 
law  either  of  this  state  or  of  New  York.  Tlie 
cause  for  the  divorce  arose  after  sbe  came  to 
this  state,  and  part  of  the  offense  of  tbe  de- 
fendant was  committed  here,  and  botb  par- 
ties have  l)een  living  here  ever  since  April, 
1902.  From  a  careful  examination  of  tbe 
evidence  we  cannot  say  that  there  is  no  evi- 
dence to  support  tbe  finding  of  the  court  as  to 
the  residence  of  plaintiff,  and  therefore  we 
cannot  reverse  either  the  Judgment  or  order 
because  of  this  finding.  People  v.  Ross,  115 
Cal.  237 ;  46  Pac.  1039 ;  Dubois  v.  Spinks,  114 
Cal.  293.  46  Pac.  95;  Ruiz  v.  Dow,  113  CaL 
495,  45  Pac.  867. 
Judgment  and  order  are  affirmed. 

We  concur :    HARRISON,  P.  J.;  COOPER, 


(3  Cat.  App.  108) 
PRIMM  V.  SUPERIOR  COURT  OF  SHAS- 
TA COUNTY  et  aL 

(Court  of  Appeal.  Third  District.  California. 

March  0,  1906.    Rehearing  Denied 

May  4,  1906.) 

1.  PaOHlBmON  —  COTtTlNUANCE    OF    Attaoh- 
MENT— AOEQCATE  REMEOT  AT  LAW. 

An  appeal  from  an  order  continuing  an  at- 
tachment in  force,  pending  an  appeal  from  a 
judgment  for  defendant  in  the  action  in  which 
the  attachment  isaacd,  is  not  an  adequate  reme- 
dy at  law,  precluding  the  issaance  of  a  writ 
of  prohibition  to  prevent  the  court  from  con- 
tinuing the  attachment. 

2.  Same— CoMPLETKn  Act. 

An  order  continuing  in  force  a  writ  of  at- 
tachment, pending  appeal  from  a  judgment  for 
defendant  m  the  action  in  which  the  attachment 
issued,  Is  not  a  full,  complete,  and  accomplished 
judicial  act,  which  cannot  be  restrained  by  pro- 
hibition ;  but  the  act  of  the  court  in  continu- 
ing the  attachment  involves  a  recurring  injury, 
which  may  l>e  prevented  by  prohibition. 

3.  Appeal  —  Supebsedeas— Continuance  of 
Attachment. 

Under  Code  Civ.  Proc.  {  553.  relative  to  at- 
tachments, and  providing  that,  if  the  defendanc 
recovers  judgment,  ail  the  property  attached 
remaining  in  the  sheriFs  hands,  most  be  de- 
livered to  defendant  the  order  of  attachment 
discharged,  and  the  property  released  therefrom, 
and  section  946.  providing  that  an  appeal,  when 
perfected,  stays  all  proceedings  upon  the  judg- 
ment ana  matters  embraced  therein,  except  that 
an  attachment  is  not  continued  in  force  unless 
the  appeal  is  perfected  and  an  undertaking 
filed  as  required  by  the  concluding  clause  of  the 
section,  an  appeal  from  a  judgment  for  defend- 
ant in  an  attachment  case  continues  the  attach- 
ment in  force,  providing  the  undertaking  requir- 
ed by  section  946  is  given. 

Appeal  from  Superior  Court,  Shasta  Coun- 
ty;  C.  M.  Bead,  Judge. 
Petition  by  F.  P.  Primm  against  the  an- 
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perlor  court  of  Shasta  county  and  C.  M.  Head 
as  Jndge  thereof,  to  restrain  respondent  from 
continning  In  force  an  tittachment  issued  In 
an  action  by  one  Menzel  against  petitioner. 
Petition  denied. 

T.  W.  H.  Shanahan,  for  petitioner.  T.  B. 
Dozler,  for  respondent. 

McLaughlin,  J.  Application  for  a  writ 
of  prohibition.  In  an  action  entitled  Menzel 
V.  Primm  et  al.,  pending  in  the  superior  court 
in  and  for  Shasta  county,  an  attachment  was 
issued  and  levied  on  certain  realty  owned 
by  the  defendant  Primm.  The  trial  of  the 
cause  resulted  In  a  Judgment  against  the 
plaintiff  and  in  favor  of  said  defendant 
After  the  judgment  had  been  rendered  and 
entered,  the  court,  on  motion  of  the  plaintiff, 
Men7el.  made  an  order  continning  the  said 
attachment  in  force  upon  compliance  by 
piaiutitr  with  the  terms  of  said  order,  which 
terms  conform  to  the  provisions  of  section 
946  of  the  C!ode  of  Civil  Procedure.  The 
plaintiff  filed  the  required  undertaking,  and 
perfected  his  appeai  within  the  specified  time, 
and  the  defendant,  who  made  timely  and  suf- 
ficient objections  to  the  motion  and  order 
mentioned,  commenced  this  proceeding  to  re- 
strain the  court  fron  continuing  the  .attach- 
ment in  force  pending  an  appeal  from  the 
judgment  The  right  of  this  court  to  con- 
sider this  application  or  pass  upon  the  main 
question  involved  is  challenged  by  respond- 
ent, who  insists  that  the  petitioner  has  a 
plain,  speedy,  and  adequate  remedy  In  the 
course  of  the  law,  and  that  prohibition  will 
not  lie  to  restrain  an  act  which  has  been 
fully  accomplished.  The  rules  thus  Invoked 
are  well  settled,  and  it  only  remains  to  de- 
termine whether  the  case  at  bar  falls  within 
either  or  both  of  them. 

As  an  appeal  from  the  order  here  assailed 
would,  in  the  ordinary  course  of  Judicial  pro- 
ceedings, probably  consume  as  much  time  as 
tt>e  appeal  from  the  Judgment  the  practical 
effect  of  holding  that  the  remedy  by  appeal 
is  speedy  and  adequate  would  be  to  derive 
the  petitioner  of  all  redress.  The  sole  pur- 
pose of  the  order  was  and  is  to  continue 
the  lien  until  an  appeal  from  the  Judgment 
can  be  passed  upon  by  the  appellate  court 
and  we  fail  to  see  how  a  separate,  but  con- 
current appeal  to  the  same  court  can  be 
aeemed  either  speedy  or  adequate,  when  this 
purpose  would  probably  be  fully  accomplished 
before  such  concurrent  appeal  could  be  heard. 
If  the  continuance  of  the  lien  is  without  legal 
authority,  the  petitioner  is  entitled  to  have 
bis  property  relieved  from  the  effect  of  Ju* 
dldal  usurpation,  and  no  remedy  can  be 
speedy  or  adequate  which  would  postpone 
such  relief  until  the  unauthorized  lien  had 
expired  with  the  order  continuing  it  Terrill 
T.  Superior  Court  (Gal.)  60Pac.88;  White  v. 
Superior  Court  1%  Cal.  245,  5o  Pac.  450; 
Bnmer  r.  Superior  Court,  92  Cal.  267,  28 
Pac.  341;  High  on  Bx.  R&n.  H  770,  771a. 
We  conclude,  therefore,  that  the  first  rule 


invoked  cannot  be  applied  here.  Nor  do  we 
think  the  other  rule  relied  upon,  forecloses 
inquiry  touching  the  merits  of  this  applica- 
tion. The  effect  of  the  order  Is  to  impose 
a  continuing  restraint  on  petitioner's  right  to 
the  free,  untrammeled  enjoyment  of  his  prop- 
erty. The  injury  is  recurring,  and  the  very 
purpose  of  the  order  is  to  continue  such  re- 
straint and  injury.  The  court,  having  Im- 
posed the  restraint,  is  continuing  It,  day  by 
day,  as  long  as  the  order  endures.  Under 
such  circumstances  the  Judicial  act  is  not 
fully  accomplished,  and  prohibition  will  lie. 
Havemeyer  v.  Superior  Court  84  Cal.  394, 
24  Pac.  121,  10  L.  R.  A.  627,  18  Am.  St  Rep. 
192;  Cosby  v.  Superior  Court,  110  Cal.  S3, 
42  Pac.  460;  High  on  Ex.  Rem.  S  766; 
Works  on  Courts,  etc.,  p.  269. 

Approaching  the  principal  point  presented 
for  decision,  we  find  It  involves  the  construc- 
tion of  sections  553  and  946  of  the  Code  of 
Civil  Procedure.  In  passing  upon  the  former 
section  it  has  been  held  repeatedly  that  a 
judgment  in  favor  of  a  defendant  dissolves 
an  attachment  Loveland  v.  M.  Co.,  76  Cal. 
564,  18  Pac.  682;  Hamilton  v.  Bell,  123  Cal. 
95,  65  Paa  768.  If  that  section  stood  alone, 
our  task  would  be  at  an  end.  But  the  latter 
section  provides  that  an  appeal,  when  per- 
fected, stays  ail  proceedings  upon  a  judgment 
and  matters  embraced  therein.  This  gen- 
eral clause,  however,  is  qualified  by  the  pnv 
viso  that  an  attachment  is  not  continued  In 
force  unless  the  appeal  is  perfected  and  au 
undertaking  filed  as  required  by  the  conclud- 
ing clause  of  the  section.  To  say  that  an 
attachment  is  ipso  facte  dissolved  by  a  Judg- 
ment, and  yet  can  be  continued  in  force,  at 
first  blush  seems  Incongruous.  But  due  re- 
flection and  analysis  removes  this  impression 
of  inconsistency,  and  leads  to  a  harmonious 
constructicm  of  the  two  sections  In  question. 
The  ordinary  effect  of  an  appeal  from  a  Judg- 
ment when  proceedings'  therein  are  stayed 
"is  to  preserve  the  rights  of  the  parties  to  the 
controversy  in  the  same  condition  as  they 
were  prior  to  the  entry  of  the  judgment." 
State  I.  &  L  Co.  v.  San  Francisco,  101  Cal. 
150,  35  Pac.  549;  Mark  t.  Superior  Court 
129  Cal.  6,  61  Pa&  436;  De  Lemos  v.  Siddali, 
143  Cal.  316.  76  Pac.  1115.  And  it  Is  clear 
from  the  context  of  section  946  that  the  leg- 
islative intention  was  to  stay  the  dissolution 
of  an  attachment  and  all  affirmative  effects 
or  results  flowing  from  the  Judgment  Any 
other  contention  would  render  the  provision 
relating  to  attachments  meaningless.  If  it 
was  not  intended  that  the  general  clause 
should  include  attachments ;  if  the  dissolvent 
effect  of  a  judgment  would  not,  and  could 
not,  be  stayed  thereby — then  the  provisory 
clause  was  wholly  unnecessary.  It  would  be 
absurd  to  guard  against  something  that  could 
never  happen,  and  yet  the  evident  intent  and 
purpose  of  the  concluding  clause  In  the  sec- 
tion Is  to  obviate  the  effect  of  the  geueial 
stay  by  providing  that  specified  additional 
requirements  must  be  compiled  with  in  order 
to  continue  an  attachment  in  force. 
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Petitioner  contends  that  under  the  provi- 
sions of  section  553  as  interpreted  by  the 
Supreme  Ck>urt,  an  attachment  la  finally  and 
irrevocably  dissolved  the  moment  a  Judgment 
for  defendant  is  entered.  It  is  argued  that 
the  writ  thus  dissolved  cannot  l>e  revivified 
by  any  act  of  the  appellant  or  order  of  the 
court.  It  needs  but  a  statement  of  the  propo- 
sition to  show  that  this  contention  not  only 
necessitates  a  limitation  on  the  effect  of  the 
general  clause  in  section  94C,  but  emasculates 
the  section  by  depriving  the  provisory  claose 
of  all  meaning  and  effect  Cardinal  rules  uf 
construction  require  that  laws  be  so  constru- 
ed that  neither  of  such  results  will  follow. 
Courts  should  not  nullify  a  statute  or  de- 
prive a  law  of  potency  and  force  unless  such 
course  Is  absolutely  necessary.  Meaning  and 
effect  should  be  given  to  every  section  of  the 
Code  In  all  its  parts,  if  possible  to  do  so. 
Langenour  v.  French,  34  Cal.  92:  Gates  v. 
Salmon.  35  Cal.  576,  95  Am.  Dec.  139;  Camp 
V.  Grlder,  62  Cal.  20;  Gleason  v.  Spray,  81 
Cal.  217,  22  Pac.  551,  15  Am.  St  Rep.  47. 
'lue  two  sections  In  question  were  enacted 
on  the  same  day,  and  must  be  harmonized 
and  made  operative  as  parts  of  one  genera] 
law,  it  this  can  be  done  without  doing  vio- 
lence to  the  evident  intent  of  either.  The 
literal  import  of  one  section  cannot  govern 
as  against  the  evident  intention  of  the  Legis- 
lature In  enacting  both.  Sutherland  on  Stat- 
utory Construction,  Si  308-377.  A  fair,  rea- 
sonable, unstrained  construction  leads  to  the 
conclusion  that  the  dissolvent  force  of  a  judg- 
ment is  neutralized  by  a  perfected  appeal, 
provided  the  additional  undertaking  is  filed 
and  the  appeal  perfected  within  the  specified 
time.  This  construction  gives  harmonious  ef- 
fect to  both  sections  and  does  not  nullify  any 
part  of  either.  While  the  Supreme  Court  has 
not  passed  directly  on  the  question  before 
ns,  the  language  .used  in  cases  where  the  mat- 
ter was  discussed,  clearly  points  to  such  con- 
struction as  correct  Flagg  v.  Puterbaugh, 
101  Cal.  684.  36  Pac.  95:  Carter  v.  Paige,  80 
Cal.  392,  22  Pac.  188;  Algeltlnger  v.  Whelan, 
133  Cal.  113,  65  Pac.  125.  The  statute  so 
construed  does  not  deprive  petitioner  of  prop- 
erty without  due  process  of  law.  Due  pro- 
cess Is  not  denied  where  a  law  operates  on 
every  person  In  the  same  way  under  like 
conditions  and  circumstances.  Kalloch  v. 
Superior  Court,  56  Cal.  238 ;  Ex  parte  Flnley 
(Cal.  App.)  81  Pac.  1041. 

The  writ  is  daiied. 

We  concur:  CHIPMAN,  P.  J.;  BUCK- 
LES, J. 


(33  Mont.  431) 

In  re  CARLETON. 
(Supreme  Court  of  Montana.    Feb.  10,  1906.) 

ATTOBNEY  AND  CLIENT— SUSPENSION  OF  AT- 
TOBNEY  —  PbOOF  OF  MISCONDUCT  —  SUFFI- 
CIENCY. 

Evidence,  In  a  proceediuR  for  the  disbar- 
ment of  an  attorney,  ezamiDed,  and  held  to  show 


that  he  acted  as  attorney  for  both  parties  to  a 
pending  suit  and  deceived  the  court  as  to  an 
agreement  between  thp  parties  that  attempted 
to  procure  from  a  client  a  false  affidavit  of 
disqualification  of  the  trial  judge  to  secure  a  delay 
so  that  a  nonexistence  cause  of  action  might  ac- 
crue in  the  client's  favor,  and  deceived  the  court 
in  proceedings  to  obtain  temporary  alimony  and 
attorney's  fee  in  a  suit  for  divorce  because  of 
his  failure  to  inform  the  court  that  by  virtue 
of  his  contract  with  his  client  he  would  be  en- 
titled to  a  fourth  of  the  sum  awarded  as  ali- 
mony, authorizing  the  court  to  suspend  him 
from  practice  under  Code  Civ.  Proc.  §  402,  sub- 
sec.  5,  as  amended  by  Laws  1903,  p.  51,  c.  36, 
authorizing  the  suspension  of  an  attorney  guilty 
of  deceit  and  malpractice  involving  moral  tur- 
pitude. 

[Ed.  Note. — For  cases  in  point  see  vol.  5, 
Cent  Dig.  Attorney  and  Client,  §;  50-03,  75.J 

Proceedings  for  the  disbarment  of  Evans  A. 
Carletou,  an  attorney.  Judgment  of  suspen- 
sion for  three  months. 

P.  W.  Mettler,  for  accusers.  W.  T.  Plgott 
for  accused. 

MILBUBN,  J.  On  the  27th  day  of  Novem- 
ber, 1905,  certain  members  of  the  Helena  Bar 
Association  represented  to  this  court  in  writ- 
ing that  Evans  A.  Carleton,  an  attorney  and 
counselor  at  law,  licensed  to  practice  bis  pro- 
fession, had  been  guilty  of  certain  acts  in- 
volving moral  turpitude,  and  asking  that  tie 
be  required  to  show  cause  why  be  should 
not  be  removed  or  suspended  as  an  attorney 
and  counselor  at  law  and  member  of  the  bar 
of  this  state.  The  accusations  of  which  we 
are  called  upon  to  take  notice  and  referred 
to  In  tbe  communication  of  the  gentlemen 
aforesaid  are  supported  by  the  several  oaths 
of  Lola  Ellen  Heardt  and  Martha  Smith.  Mr. 
Carleton,  after  certain  preliminary  motions 
were  disposed  of,  was  ordered  on  the  5th  day 
of  December,  1905,  to  appear  and  show  cau.se 
why  be  should  not  be  disbarred  or  suspended 
as  suggested.  Mr.  F,  W.  Mettler  appeared 
as  attorney  for  the  accasers,  and  Mr.  Wil- 
liam T.  Plgott  as  attorney  for  Mr.  Carleton. 

The  accusations,  stated  as  briefly  as  may 
be,  are  set  forth  in  the  brief  of  counsel  for 
the  accusers  as  follows:  "(1)  Acting  as  at- 
torney for  both  parties  in  the  same  matter 
at  the  same  time  in  the  case  of  Smith  t. 
Smith.  (2)  Deceiving  the  court  and  also  bis 
client  Mrs.  Smith,  In  securing  and  using  the 
designation  of  attorney  In  the  same  case. 
(3)  Deceiving  the  court  in  the  matter  of  the 
collusive  agreement  between  the  Smiths.  (4) 
Attempting  to  procure  from  bis  client  Mrs. 
Heardt,  for  an  improper  and  unwarranted 
purpose,  a  false  aflldavit  of  disqualification 
against  Judge  Clements  In  tbe  case  of  Heardt 
V  Heardt.  (5)  Deceiving  tbe  court  in  the 
matter  of  the  contract  for  attorney's  fees  with 
his  client,  Mrs.  Heardt  in  tbe  same  case." 

We  shall  consider  the  first  second,  and 
third  points  together.  It  appears  that  the 
plaintiff,  Mrs.  Smith,  before  an  alleged  mar- 
riage between  her  and  tbe  defendant  James 
Smith,  was  named  Martha  Lee,  being  a  young 
woman  about  elg:hteen  years  of  age,  and  that 
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while  enceinte  she  called  upon  Mr.  Carleton 
as  a  lawyer  for  advice,  stating  tliat  Smith 
was  responsible  for  her  condition.  She  de- 
sired that  some  arrangement  be  made  by 
which  the  child,  when  born,  would  be  born 
without  the  stigma  of  bastardy.  The  outcome 
of  her  consultation  was  that  Mr.  Carleton 
requested  the  defendant,  James  Smith,  to 
call  upon  him  at  his  office.  He  did  so,  and 
in  the  presence  of  the  young  woman  and  her 
mother  be  was  prevailed  upon  to  agree  to  a 
marriage  ceremony,  which  was  Immediately 
gone  through  with;  the  understanding  being, 
with  full  knowledge  of  counsel,  that  the  par- 
ties were  not  to  live  together  as  man  and 
wife,  or  in  any  wise  enter  into  any  marriage 
relation  such  as  is  contemplated  in  law  in 
the  case  of  a  marriage.  Five  days  there- 
after, in  Mr.  Carleton's  office  and  acting  un- 
der his  advice,  the  young  man  and  woman 
entered  into  a  written  agreement,  signed  by 
each,  wherein  it  was  stated  that  they  were 
both  desirous  of  having  said  marriage  de- 
clared null  and  void,  the  man  agreeing  to 
pay  $100  to  the  woman,  and  also  to  pay  for 
her  use,  at  the  law  office  of  Mr.  Carleton,  the 
sum  of  |25  on  or  before  the  first  day  of  each 
and  every  month  thereafter,  beginning  on  the 
Ist  day  of  October,  1905,  until  the  full  sum  of 
$730  should  be  paid,  including  the  $100  be- 
fore mentioned..  The  man  agreed,  upon  the 
due  performance  of  the  terms  and  agreements, 
not  to  visit  or  annoy  the  woman,  and  the 
woman  agreed,  In  consideration  of  the  prem- 
ises set  out  In  the  contract,  that  she  would 
save  the  man  "free  and  blameless  and  with- 
out any  liability  whatsoever  for  or  on  ac- 
count of  said  marriage  now  subsisting  be- 
tween said  parties."  The  suit  to  annul  the 
marriage  was  soon  thereafter  brought;  Mr. 
Carleton  appearing  for  the  .plaintiff.  Mr. 
Smith.  Mr.  Carleton  presented  to  Mrs.  Smith 
a  document  purporting  to  be  a  designation 
of  an  attorney  to  .represent  her  In  the  annul- 
ment proceedings,  leaving  the  place  for  the 
name  of  the  attorney  blank,  which  paper  she 
signed  and  executed.  Thereafter  the  name  of 
Theodore  Shed,  now  deceased  and  then  a 
member  of  our  bar,  was  Inserted  by  Mr. 
Carleton.  It  does  not  appear  that  Mr.  Carle- 
ton, when  the  matter  came  on  for  hearing, 
informed  the  district  court  of  any  of  the 
facts  as  to  this  agreement  between  the  Smiths 
with  relation  to  the  marriage  ceremony,  but 
it  does  appear  that  he  did  not  Inform  the 
court  as  to  the  agreement  in  writing  to  have 
the  pretended  marriage  annulled.  Mr.  Carle- 
ton in  his  answer  admits  that  In  August,  iiXS. 
he  acted  as  attorney  and  counsel  "during  a 
short  period  of  time"  for  said  Martha,  and 
says  that  "after  he  had  ceased  to  act  as  such 
attorney  and  counsel,  and  after  such  rela- 
tions between  said  Martha  and  himself  had 
ended,  he  acted  as  attorney  for  said  James 
Smith  In  a  suit  brought  for  the  purpose  of 
obtaining  a  dissolution  or  annulment  of  the 
marriage,  •  •  •  and  avers  that,  when  he 
acted  as  attorney  for  said  James,  he  was  not 


the  attorney  or  counsel  of  or  for  said  Martha, 

*  *  *  but  that  said  Martha  was  represent- 
ed by  an  attorney  and  counselor  of  the  bar 
of  this  court,  to  wit,  one  Theodore  Shed; 

•  *  •  that  the  said  marriage  was  brought 
about  for  the  sole  reason  that  said  Martha 
was  at  the  time  of  the  celebration  thereof 
heavy  with  child  by  the  said  James,  and  that 
the  said  Martha  desired  the  ceremony  per- 
formed for  the  sole  purpose  of  giving  to  her 
unborn  child  by  said  James  a  name  and  to 
make  It  legitimate,"  and  so  expressed  to  the 
accused  her  wish  and  desire  at  the  time  she 
engaged  his  services  as  adviser;  said  James 
and  said  Martha  stating  at  the  time  to  the 
accused  that  "neither  would  live  with  the 
other  and  that  both  desired  to  be  separated 
and  live  apart,  the  one  from  the  other."  lie 
admits  the  making  of  the  paper  designated 
as  an  appointment  of  counsel,  and  states 
that  "the  said  Martha  Smith,  of  her  own 
free  will  and  accord,  did  sign  and  execute 
a  'certain  paper  purporting  to  be  the  appoint- 
ment of  an  attorney  in  the  proposed  case  of 
Smith  V.  Smith,'  and  avers  that  sold  paper 
writing  so  signed  by  her  was  a  designation 
and  appointment  of  an  attorney  to  appear  for 
her  in  said  case,  and  that  the  attorney  so 
appointed  did  appear  In  said  case  and  acted 
therein  as  the  attorney  for  said  Martha 
Smith."  He  avers  that  the  same  proceed- 
ings were  had  and  the  same  results  secured 
that  would  have  been  secured  If  the  accused. 
Instead  of  another  attorney,  had  represented 
said  Martha  In  said  suit.  He  admits  draft- 
ing the  agreement  hereinbefore  referred  to, 
and  that  the  said  Smiths  signed  and  execut- 
ed the  same. 

As  to  the  fourth  and  fifth  specifications. 
In  the  case  of  Heardt  v.  Heardt  It  appears 
that  she  had  brought  a  suit  for  a  divorce 
from  her  htisband,  making  charges  of  cruel- 
ty and  other  things,  and  that  she  was  un- 
able to  prove  the  chrtrges  In  her  complaint, 
and  had  frequently  stated  to  her  counsel 
that  "the  hand  of  every  man  was  against 
her,"  and  that  Mr.  Carleton  prepared  an 
affidavit  of  bias  and  prejudice  under  what 
Is  called  the  fair  trial  law,  and  sent  It  to 
her  by  mall,  stating  that,  if  she  felt  warrant- 
ed in  signing  the  same,  it  would,  upon  filing, 
operate  to  procure  a  continuance  on  account 
of  the  time  required  to  procure  another  dis- 
trict Judge  to  try  the  suit,  and  thus,  at  the 
end  of  12  months,  which  meanwhile  would 
run,  she  would  be  able  to  substantiate  the 
charges  of  a  supplemental  complaint  to  the 
effect  that  her  husband  was  guilty  of  deser- 
tion. This  affidavit  she  failed  to  sign,  but 
sent  the  same  to  the  Honorable  J.  M.  Clem- 
Mits,  district  Judge.  It  appears,  also,  that 
Mr.  Carleton  on  August  31,  1904,  had  en- 
tered Into  a  contract  In  writing  with  Mrs. 
Heardt  whereby  he  was  to  receive  one-half 
of  all  moneys  "received  of  Frank  B.  Heardt  • 
in  the  litigation  between  the  said  Lola  Ellen 
Heardt  and  her  husband,  Frank  B.  Heardt, 
whether  the  same  are  received  as  alimony  or 
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Otherwise."  On  January  10, 1906,  this  agree* 
ment  was  modified  to  tUe  effect  tbat  he  was 
to  receive  one-fonrth,  instead  of  one-half. 
On  Angust  6th  an  order  was  Issued  oat  of 
the  district  conrt  dhrectlng  Frank  B.  Heardt 
to  appear  and  show  cause  why  the  plaintiff 
shonld  not  receive  $60  a  month  alimony,  $50  suit 
money,  and  $150  attorney's  fees.  Hearing 
was  continued  until  August  16th.  On  hear- 
ing, the  motion  for  alimony  was  denied.  On 
rehearing,  on  September  28th,  the  court 
made  an  order  that  the  defendant,  Heardt. 
pay  $50  attorney's  fees,  and  $50  a  month 
temporary  alimony.  It  appears  conclusively 
that  counsel  did  not  inform  the  court  of 
this  agreement  whereby  he  was  to  receive, 
in  addition  to  the  attorney's  fee  allowed  by 
the  court,  a  further  compensation,  to  wit, 
the  amount  agi-eed  upon  between  him  and 
the  plaintiff  as  per  agreement  heretofore 
mentioned.  All  of  these  charges  as  to  the 
Heardt  matter  are  admitted  by  the  accused. 
Practically  all  the  points  set  out  In  the  accu- 
sation as  to  bis  conduct  in  his  relation  to  the 
Smiths  and  in  reference  to  the  Heardts  are 
admitted  by  Carleton  in  his  answer.  A  judg- 
ment might  have  been  rendered  by  this 
court  upon  the  answer,  without  taking  testi- 
mony; but,  it  having  been  deemed  wiser  to 
examine  the  witnesses  offered  by  the  ac- 
cusers, as  well  as  to  give  Mr.  Carleton  an 
opportunity  to  make  further  statements  in 
bis  behalf  regarding  bis  conduct,  the  hearing 
was  ordered.  Practically  «here  was  not  any- 
thing of  importance  disclosed  in  the  evi- 
dence adduced  which  Is  not  admitted  in  the 
answer. 

As  to  the  Smith  matte,  Mr.  Carleton  is 
of  the  opinion  that  he  was  not  acting  for 
l>otb  parties  in  the  same  matter  at  the  same 
time.  He  denies  that  he  deceived  the  court 
or  his  client  Mrs.  Smith,  in  securing  and 
using  the  designation  of  attorney  in  the  same 
case,  or  that  he  deceived  the  court  as  to  the 
matter  of  the  agreement  between  the  Smiths, 
whereby  they  undertook  to  have  the  alleged 
marriage  set  aside.  He  also  denies,  in  the 
Heardt  matter,  that  he  attempted  to  procure 
any  false  afOdavIt  of  disqualiflcation  against 
Judge  Clements,  or  that  he  deceived  the 
court  in  the  matter  of  the  contract  for  at- 
torney's fees.  We  do  not  think  there  is  any 
escape,  under  the  admissions  of  the  accused, 
from  holding  that  he  did  act  as  attorney  for 
l>oth  parties  in  the  Smith  Case.  When  Mrs. 
Smith  first  appeared  in  his  office  and  asked 
for  advice,  it  appears  tbat  he  outlined  to  her 
the  very  course  of  action  which  was  pursued. 
He  at  every  step  therein  was  actively  en- 
gaged in  attempting  to  bring  alK>nt  the  re- 
sult desired,  to  wit,  a  marriage,  pretended 
to  be  for  the  purpose  of  wedlock  under  the 
laws  of  the  state,  and  which,  as  there  is 
some  evidence  to  show,  the  man  Smith  was 
induced  to  consent  to  by  threats  then  and 
there  made  that  he  would  be  punished  for 
some  crime  not  explained  to  him ;  Mr.  Carle- 
ton at  the  same  time  intending  to  bring  an 


action  for  annulment  of  the  alleged  mar- 
riage. All  of  which  conduct  was,  at  least 
against  good  moralis.  So  far  as  any  designa- 
tion of  attorney,  an  instrument  to  be  used 
for  the  purpose  of  procuring  the  services  of 
some  unselected  attorney,  Is  concerned,  that 
appears  to  be  merely  a  part  of  the  same  plan 
which  he  had  instituted ;  but  it  does  not  ap- 
pear that  in  this  he  deceived  Mra  Smith  or 
Mr.  Smith.  It  may  easily  be  supposed  that 
each,  being  under  his  influence,  signed  any 
paper  that  he  prepared  without  any  ques- 
tion and  with  full  acquiescence  in  his  acts 
and  suggestions.  We  believe  it  to  be  un- 
professional and  contrary  to  the  principles 
of  professional  fair  doaling  expected  at 
the  hands  of  all  counsel  by  the  court  to 
bring  an  action  of  the  kind  which  was 
brought  for  the  annulment  of  such  a  mar- 
riage entered  into  under  such  circumstances, 
and  especially  without  letting  the  chancellor 
know  the  full  facts  in  the  case  as  to  bow  the 
alleged  marriage  was  brought  about,  and  all 
the  circumstances  pertaining  thereto.  Coun- 
sel should  tell  the  court  the  truth,  and  all 
the  truth  under  the  official  oath  of  the  pro- 
fession. 

As  to  the  Heardt  matter,  Mr.  Carleton 
must  have  known  that  the  so-called  fair 
trial  law  was  not  intended,  whatever  In- 
tentions the  Legislature  may  have  had  in  . 
enacting  It  to  aid  unfortunate  married 
women  to  delay  their  divorce  suits  until  some 
then  nonexistent  cause  of  action  may  ac- 
crue, knowing,  as  Mr.  Carleton  must  have 
known,  that  a  client  especially  an  ignorant 
one,  such  as  this  woman  appeared  on  the 
witness  stand  to  be,  is  apt  to  sign  and  verify 
any  paper  prepared  by  Intelligent  counsel; 
and  he  was  derelict  in  sending  such  an  affi- 
davit to  the  woman  to  be  sworn  to'  by  her. 
It  was  his  good  fortune,  as  well  as  hers,  that 
she  did  not  make  oath  to  it;  for  it  does  not 
appear  fOr  a  moment  that  Judge  Clements 
was  disqualified  by  reason  of  bias  and  preju- 
dice, or  tbat  elttier  the  accused  or  Mrs. 
Heardt  thought  so.  As  to  the  contract  for 
attorney's  fees  to  be  awarded  by  the  court 
and  additional  compensation  to  be  obtained 
by  dividing  with  the  woman  the  alimony  to 
be  paid  by  the  husband,  it  seems  that  the 
accused  relies  upon  what  he  considers  some- 
what of  a  custom  among  attorneys.  Such 
custom  was  not  proven,  and.  If  it  bad  been, 
it  should  not  operate  for  his  benefit  There 
seems  to  be  a  notion  among  some  lawyers 
tbat  the  property  of  the  husband  in  a  divorce 
case  belongs  to  the  Judge  of  the  court  and 
that  he  may  give  so  much  thereof  as  he  may 
see  fit  to  the  wife,  and  that  the  husband 
may  not  complain.  The  fact  is  tbat  the 
money  to  be  paid  out  belongs  to  the  husband, 
and  Is  only  taken  from  him  by  the  court  by 
force  because  of  the  necessities  of  the  wife, 
and  not  because  of  any  need  of  the  attorney. 
A  Uian  may  have  his  property  taken  only 
by  due  process  of  law,  and  when  say  $500  U 
allowed  to  a  wife  because  she  believes  that 
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8be  1b  in  need  and  so  nwears,  and  because  it 
ia  the  husband's  duty  to  take  care  of  her  pen- 
dente lite,  certainly  It  amounts  to  almost  a 
crime,  it  not  quite  so,  toprocure  that  sum  from 
tbe  hu£band,  he,  and  the  court  being  deceived 
by  tbe  testimony  of  tbe  wife  and  argnment  of 
counsel  into  tbe  belief  that  she  needs  It  for 
her  own  support,  when,  in  fact,  sbe  intends 
to  give  one-balf  or  one-fourtb  to  the  counsel 
to  supplement  the  fee  which  tbe  court  said 
was  right  and  proper  to  be  paid  by  the  hus- 
band to  blm.  No  self-respecting  court.  If  it 
knew  tbe  facts,  would  make  an  order  for 
$500  for  tbe  needs  of  tbe  wife,  if.  In  fact,  sbe 
needed  only  half  that  amount,  tbe  other 
balf  to  go  to  tbe  attorney  In  the  case,  in  addi- 
tion to  a  Just  fee  fixed  by  tbe  court  There 
is  not  any  occasion  to  bunt  through  the 
books  for  authorities  to  support  this  court 
In  its  conclusion  that  tbe  conduct  of  Mr. 
Garleton  in  connection,  with  the  Smitb  and 
Heardt  matters,  so  far  as  we  have  hereto- 
fore found,  was  reprehensible  and  in  viola- 
tion of  bis  dnty  as  a  member  of  the  bar  of 
this  court,  in  tbat  be  was  guilty  of  deceit 
and  malpractice  involving  moral  turpitude. 
Subsection  5,  {  402,  Code  Civ.  Proc.,  amended 
by  Laws  1003,  p.  61,  a  86.  He  has  been 
guilty  of  such  unprofessional  conduct  that 
we  cannot  overlook  It  He  is  to  be  com- 
mended, however,  for  not  having  testified 
falsely  in  his  own  behalf  on  tbe  witness 
stand,  and  further  for  the  reason  that  be  has 
admitted  in  his  answer  the  truth  of  tbe 
charges  which  we  have  found  to  be  sub- 
stantiated. 

Without  further  comment,  which  would 
be  unnecessary,  the  Judgnient  of  tbe  court 
Is,  In  tbe  light  of  tbe  findings  and  our  con- 
clusion above,  that  Mr.  Evans  A.  Carleton, 
now  a  member  of  tbe  bar  of  this  court  be 
suspended  as  attorney  and  counselor  for  a 
period  of  three  months  from  this  date.  At 
tbe  expiration  of  this  time  said  Carleton 
may  resume  tbe  practice  of  law  as  hereto- 
fore. 

BRANTLEY,  C.  J.,  and  HOLLOWAY,  J., 
concur. 


<>3  uont  tm 

BEASLEY  ▼.  BERRY  et  aL 
(Supreme  Court  of  Montana.    Feb.  10,  1906.) 

1.  Appeai,— Obdeb   Gbahtino   New   TbiaI/— 
Affibmance. 

A  general  order  granting  a  new  trial  will 
be  affirmed  if  any  one  of  the  grounds  assigned 
in  support  thereof  is  sufficient 

(Ed.   Note. — ^For  cases  in  point,  see  vol.   3. 
Cent  Dig.   Appeal  and   Error,  SS  3772-^775.] 

2.  Pabtwebship— What  Constitutes. 

C^v.  Code,  S  3180,  declares  that  a  partner- 
ship is  an  association  for  carrying  on  business 
and  dividing  tbe  profits.  Section  3191  provides 
tbat  tbe  interest  of  each  member  extends  to 
every  portion  of  the  firm  property.  Section 
3240  provides  that  all  profits  made  by  a  general 
partner  in  the  course  of  the  business  belong 
t6  the  firm.  Section  32.'53  enacts  that  no  one 
is  liable  as  a  partner  who  is  not  so  in  fact  ex- 


cept as  provided  In  section  8252,  whiili  provides 
for  the  liability  of  one  as  a  partner  where  he 
has  permitted  himself  to  t>e  held  out  as  such. 
Held,  tbat  where  one  employed  another  to  buy 
and  liandle  sheep  for  tbe  former,  and  to  rent 
ranges  to  winter  them  on,  to  buy  feed  for  them, 
etc.,  in  consideration  of  a  fixed  compensation 
per  month  and  one-third  of  the  profits,  and  on 
an  issue  as  to  the  existence  of  a  partnership 
between  them  both  parties  denied  that  they 
were  partners,  there  was  no  evidence  showing 
a  partnersliip. 

Appeal  from  District  Court,  Sweet  Grass 
County;  Frank  Henry,  Judge. 

Action  by  W.  W.  Beasley  against  Ralph 
Berry  and  another.  Judgment  in  favor  of 
plaintiff.  From  an  order  granting  a  new 
trial,  he  appeals.    Affirmed. 

A.  O.  Hatch,  for  appellant  B.  M.  Hall, 
for  respondents. 

HOLLOWAY,  J.  In  1901  W.  W.  Beasley 
and  Nat  C.  Beasley  were  copartners,  engaged 
In  tbe  live  stock  and  commission  business  in 
Sweet  Grass  county.  There  was  a  dissolu- 
tion of  the  firm,  and  W.  W.  Beasley  suc- 
ceeded to  all  of  its  interests.  This  action  Is 
brongbt  by  W.  W.  Beasley,  snccessor  of  W. 
W.  Beasley  &  Son,  to  recover  certain  com- 
missions alleged  to  have  been  earned  by  tbe 
firm  for  services  performed  under  contract 
with  Ralph  Berry  and  C.  R.  McDanieis,  who, 
it  Is  alleged,  were  at  the  time  the  contract 
was  made  partners,  engaged  In  handling 
sheep.  There  appears  to  have  been  no  serv- 
ice upon  defendant  McDanieis.  Defendant 
Berry  answered,  denying  all  tbe  material  al- 
legations of  tbe  complaint  A  verdict  was 
rendered  in  favor  of  plaintiff  and  judgment 
entered  thereon.  Defendant  Berry  moved 
for  a  new  trial,  which  was  granted,  and  from 
the  order  granting  it  plaintiff  appealed.  One 
of  the  grounds  of  tbe  motion  for  a  new  trial 
Is  insufficiency  of  the  evidence  to  show  tbat  a 
partnership  existed  between  Berry  and  Mc- 
Danieis, or  that  Berry  liad  ever  permitted 
himself  to  be  represented  as  a  partner  of 
McDanieis.  The  statement  on  motion  for 
new  trial  specified  other  alleged  errors,  but 
the  foregoing  will  be  sufficient  for  our  con- 
sideration. 

The  order  sustaining  tbe  motion  for  a  new 
trial  is  a  general  one,  and  it  will  not  be  dis- 
turbed if  it  can  be  sustained  upon  any 
ground  of  tbe  motion.  Gillies  v.  Clark  Fork 
C.  M.  Co.,  82  Mont  320,  80  Pac  870.  Tbe 
contract  sued  upon,  If  made  at  all,  was  made 
with  McDanieis.  There  is  no  pretense!  that 
Berry  knew  anjrtbing  about  It  tbat  be  ever 
permitted  himself  to  be  held  out  as  a  partner 
with  McDanieis,  or  that  be  ever  ratified 
what  McDanieis  had  done  Respecting  the 
existence  or  nonexistence  of  any  partnership 
relation  between  Berry  and  McDanieis,  tbe 
evidence  is  tliat  Berry  employed  McDanieis 
to  buy  and  handle  sheep  for  blm,  to  rent 
ranches  to  winter  them  on,  to  buy  feed  for 
them,  and  generally  to  have  charge  of  tbe 
business  under  Berry's  directions.  McDan- 
ieis' compensation  was  fixed  at  $75  per  month 
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and  one-tiilrd  of  the  profits,  If  any,  of  the 
business.  Berry's  explanation  of  this  ar- 
rangement is  that  McDanlels  was  an  experi- 
enced sheepman,  whose  services  were  worth 
more  than  $75  per  month,  and  therefore  the 
allowance  of  one-third  of  the  profits.  If  any, 
was  made.  Plaintiff  offered  testimony  to 
the  effect  that  McDanlels  bad  represented 
that  he  and  Berry  were  partners  In  the 
profits  of  the  business.  McDanlels  denies 
that  he  made  such  representations;  but  does 
not  deny  that  he  was  to  receive  one-third 
of  the  profits  of  the  business  as  a  part  of  his 
compensation.  Both  Berry  and  McDanlels 
deny  that  they  were  partners.  There  Is  a 
direct  conflict  in  the  evidence  as  to  whether 
McDanlels  made  the  contract  the  breach  of 
which  is  made  the  occasion  for  bringing  this 
action.  The  proof  does  show  that  the  busi- 
ness was  carried  on  In  Berry's  name,  that 
ail  funds  were  furnished  by  Berry,  and  that 
McDanlels  did  not  have  any  interest  in  the 
business  as  such. 

Appellant  relies  upon  section  3180  of  the 
Civil  Code,  which  Is  as  follows:  "Partner- 
ship is  the  association  of  two  or  more  per- 
sons, for  the  purpose  of  carrying  on  business 
together,  and  dividing  its  profits  between 
them;"  and  contends  that  the  facts  disclosed 
above,  with  reference  to  which  there  is  not 
any  controversy,  show  that  Berry  and  Mc- 
Danlels were  partners  as  defined  above.  In 
other  words.  It  would  seem  that  appellant 
contends  that  the  sharing  of  profits  Is  made 
the  conclusive  test  of  a  partnership.  The 
next  succeeding  section  of  the  Code,  however, 
provides  that  "a  partnership  can  be  formed 
only  by  the  consent  of  all  the  parties  thereto. 
•  •  •  "  Section  3191  provides  that  "the  in- 
terest of  each  member  of  a  partnership  ex- 
tends to  every  portion  of  Its  property."  Sec- 
tion 3240  provides  that  "all  profits  made  by  a- 
general  partner,  In  the 'course  of  any  business 
usually  carried  on  by  the  partnership,  belong 
to  the  firm."  Section  3203  provides  that  "no 
one  Is  liable  as  a  partner  who  is  not  such  iff 
fact,"  except  as  provided  in  section  32.")2, 
which  reads:  "Any  one  permitting  himself 
to  be  represented  as  a  partner,  general  or 
special.  Is  liable  as  such  to  third  persons  to 
whom  such  representation  Is  communicated, 
and  who,  on  the  faith  thereof,  give  credit 
to  the  partnership."  It  is  not  contended  that 
Berry  permitted  himself  to  be  represented  as 
a  partner  with  McDanlels,  and  therefore  be 
is  not  liable  as  a  partner  unless  he  was  such 
In  fact  Does  section  3180  above  malse  the 
mere  sharing  of  profits  the  decisive  test  of  a 
partnership?  That  It  does  not  do  so  is  ap- 
parent. Under  the  very  next  section  of  the 
same  Code  the  consent  of  Berry  was  neces- 
sary to  the  formation  of  a  partnership,  and 
there  Is  a  total  failure  of  proof  of  any  such 
Intention  on  bis  part,  while  the  proof  does 
show  a  contrary  Intention.  When  sections 
3180,  3191,  3240,  and  32.53  above  are  con- 
sidered together,  the  meaning  of  section  3180 
Is  made  plain.    In  order  to  constitute  Berry 


and  McDanlels  partners.  In  addition  to  the 
mere  sharing  of  profits,  if  any,  they  must 
have  associated  themselves  for  the  purpose 
of  carrying  on  the  business  together;  that  is, 
the  business  must  have  been  partnership 
business,  the  funds  for  investment  partner- 
ship funds,  the  property  purchased  partner- 
ship property,  and  the  profits,  if  any,  part- 
nership profits. 

Of  course,  one  partner  may  contribute 
funds  and  another  labor;  but,  when  the  funds 
are  set  apart  for  the  purpose,  they  become 
partnership  funds.  The  very  nature  of  a 
partnership  excludes  the  Idea  of  master  and 
servant  or  employer  and  employ&  The  shar- 
ing of  profits  Is  some  evidence  that  a  part- 
nership exists,  but  it  Is  not  conclusive  proof 
of  It.  The  mere  fact  that  an  employ^  re- 
ceives as  his  wages.  In  whole  or  In  part,  -. 
percentage  of  the  profits  of  the  business  in 
which  he  Is  engaged,  dots  not  of  itself  consti- 
tute him  a  partner.  The  vie^vs  herein  ex- 
pressed coincide  with  those  of  the  Supreme 
Court  of  California,  under  a  Code  defloition 
of  a  partnership  identical  with  our  own  (sec- 
tion 2395,  California  Civ.  Code;  Coward  v. 
Clanton,  122  Cal.  454,  55  Pac.  147)  and 
with  the  general  views  expressed  In  modem 
decisions  and  In  text-booka.  Plerpont  v. 
Laupbere,  104  III.  App.  232;  Pa^ett  v. 
Ford,  117  Ga.  508,  43  S.  E.  1002;  Bauer  t. 
Wilson  (Tex.  CTv.  App)  79  S.  W.  3S4;  Alt- 
gelt  V.  Alamo  Nat  Bank  (Tex.  Civ.  App.)  79 
S.  W.  582;  T.  P.  Ry.  Co.  v.  Smlssen  (Tex. 
Civ.  App.)  73  S.  W.  42;  Glort  v.  Dawson. 
106  Mo.  App.  107,  80  S.  W.  55;  Gentry  v. 
Singleton,  128  Fed.  C79,  63  C.  C.  A.  231;  Bank 
v.  Ward,  120  Ga.  801,  48  S.  E.  313;  Porter  v. 
Curtis,  96  Iowa,  539,  05  N.  W.  824;  Holbrook 
V.  Oberne,  50  Iowa,  324,  9  N.  W.  291 ;  Kootz 
v.  Tuvlan.  118  N.  C.  393,  24  S.  E.  776.  See. 
also.  22  Am.  &  Eng.  Enc.  Law,  31,  and  cases 
cited;  2  Current  Law,  1107;  4  Current  Law, 
909. 

In  the  absence  of  any  showing  that  Berry 
knew  anything  al)out  the  representations 
made  by  McDanlels,  If  any  were  made,  that 
he  ever  represented  McDanlels  as  his  part- 
ner, had  ever  permitted  himself  to  be  hdd 
out  as  such,  or  ever  ratified  McDanlels'  con- 
tract with  Beasley  &  Son,  If  any  was  made, 
the  decisive  test  as  to  whether  a  partnership 
actually  existed  was  one  of  Intention  of  the 
parties — an  intention  to  carry  on  the  touai- 
ness  together  and  share  the  profits  as  Joint 
owners  of  the  partnership  property.  George 
on  Partnership,  53.  The  question  of  agency 
Independently  of  the  partnership  Is  not  pre- 
sented. 

In  view  of  the  evidence  disclosed  by  this 
record  and  what  has  here  been  said,  it  was 
not  error  for  the  district  court  to  grant  the 
motion  for  a  new  trial,  and  the  order  Is  af- 
firmed. 

Affirmed. 

BRANTLY,  C.  X,  and  MILBURN,  J.,  coO: 
cur. 
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STEIN  T.  PHILLIPS  et  al, 
(Supreme  Court  of  Oregon.    March  20,  1906.) 

1.  CONTBACTS— CONSTBUCTION. 

A  contract,  conditioned  on  defendant's  leas- 
ing a  building,  that  be  will  let  plaintiff  "share 
equally  with  him  in  the  profits  or  losses  that 
may  accrue  from  any  mutual  use  that  they  may 
make  of  said  lease,  plaintiff  in  consideration 
to  advance  1^2,000,  to  buy  furniture  for  the 
rooms,  it  to  be  purchased  by  them  jointly,  de- 
fendant to  pay  plaintiff  half  the  purchase  price 
in  installments,  and  to  nay  him  half  of  any 
loss  in  case  of  business  tailure,  vests  in  plain- 
tiff no  right  or  interest  in  the  leasehold  estate, 
on  defendant's  obtaining  the  lease;  so  that  he 
is  not  entitled  to  be  adjudged  to  be  the  owner 
of  a  half  interest  in  the  lease,  on  defendant's 
refusal  to  carry  oat  the  contract 

2.  REFOBMATION      or     iRSTBUMKNTa— Mutxtai. 

Mistake — Evidence. 

Evidence  in  a  suit  to  reform  a  contract,  on 
the  ground  that  the  parties  were  to  be  partners 
in  a  lease  and  that  by  mutual  mistake  the  writ- 
int;  did  not  truly  express  the  term  of  the  agree- 
ment, held  insumcient  to  authorize  the  reforma- 
tion. 

Appeal  from  CIrcnit  Court,  Mtdtnomab 
County;  Alfred  F.  Sears,  Jr.,  Judge. 

Suit  by  Pbllip  Stein  against  B.  B.  Phillips 
and  another.  Decree  for  plaintiff.  Defend- 
ants appeal.    Reversed. 

This  is  a  suit  to  reform  a  written  instru- 
ment, and  for  specific  performance  as  re- 
formed. For  some  time  prior  to  May  2,  1903, 
the  plnintur  occupied  a  store  in  a  building 
In  Portland  belonging  to  Mrs.  Grant,  and 
the  defendant  used  one  adjoining  on  tbe 
north.  Mrs.  Grant  contemplated  construtt- 
ing  a  new  building  on  tbe  premises,  and  tbe 
.defendant,  wbo  was  desh'ous  of  securing 
better  accommodations  for  bis  business,  ap- 
plied some  two  or  three  months  prior  to  tbe 
date  mentioned  to  rent  tbe  new  building 
when  completed.  While  bis  application  was 
pending,  and  on  May  2, 1903,  be  entered  into 
tbe  following  written  agreement  with  tbe 
piaintifT:  "This  is  an  agreement  between 
R.  EX  Pbllllps,  of  tbe  first  part,  and  Philip 
Stein,  party  of  tbe  second  part,  to  wit: 
It  is  understood  that  tbe  basis  of  tbe  contract 
rests  upon  tbe  provisions  that  tbe  party  of 
tbe  first  part,  R.  E.  Phillips,  does  become 
the  lessee  of  a  certain  building  to  be  erected 
on  tbe  corner  of  Third  and  Pine  streets, 
fronting  fifty  feet  on  Third  street  and  one 
hundred  feet  on  Pine  street,  three  stories 
high.  Tbe  said  party  of  the  first  part,  R.  E. 
Pbllllps,  does  hereby  agree  to  let  tbe  party 
of  tbe  second  part,  Philip  Stein,  share  equal- 
ly with  him  in  tbe  profits  or  losses  that  may 
accrue  from  any  mutual  use  that  tbey  may 
make  of  said  lease.  In  consideration  of  tbe 
above,  tbe  party  of  the  second  part,  Philip 
Stein,  agrees  to  advance  money  to  buy  fur- 
niture for  rooms  upstairs  (thirty-four  In 
number)  not  to  exceed  $2,000;  same  furni- 
ture to  be  purchased  by  R.  E.  Pbllllps  and 
Philip  Stein  Jointly.  Tbe  party  of  tbe  first 
part,  R.  E.  Phillips,  agrees  to  pay  tbe  party 
of  tbe  second  pari  Philip  Stein,  one-balf  tbe 
purchase  price  of  said  furniture  in  Install- 


ments of  monthly  payments  not  less  than 
$20  per  month.  It  is  further  understood 
that  R.  E.  Phillips  agrees  to  pay  to  Philip 
Stein  one-balf  tbe  loss,  if  any,  in  case  of  busi- 
ness failure.  Also  R.  E.  Pbiillps  agrees  to 
let  profits  accruing  from  said  building  to 
apply  to  payment  of  said  one-balf  pun-base 
price  of  said  furniture.  R.  E.  Pbllllps. 
Phil.  Stein."  Thereafter  on  July  28tb  tbe 
defendant  Jointly  with  bis  wife  secured  a 
lease  of  tbe  proposed  building 'for  five  years 
at  a  monthly  rental  of  $425  with  the  privi- 
lege of  an  extension  for  another  five  years 
at  $500  a  month.  About  tbe  time  the  build- 
ing was  completed  be  rented  tbe  second  and 
third  stories  thereof  for  a  lodging  bouse  and 
soon  thereafter  plaintiff  tendered  to  him  or 
offered  to  furnish  $2,000  with  which  to  pur- 
chase furniture  for  a  lodging  house  in  the 
second  and  third  stories,  but  the  defendant 
refused  to  accept  it  or  otherwise  to  recognize 
plalntllTs  rights  in  the  building,  except  that 
he  offered  to  rent  him  a  storeroom  therein 
at  $75  a  month.  Tbe  plaintiff  thereupon 
brought  this  suit  to  enforce  specific  perform- 
ance of  tbe  agreement  of  May  2d.  In  bis 
original  complaint  he  set  out  tbe  agreement 
in  full;  alleged  that  after  the  making  there- 
of the  defendant  secured  a  lease  of  the 
building,  but  failed  and  refused  to  comply 
with  such  agreement,  and  prayed  for  a  de- 
cree for  the  specific  performance  thereof  and 
for  tbe  appointment  of  a  receiver  to  take 
possession  of  tbe  building,  collect  tbe  rents, 
etc.  A  demurrer  to  tbe  complaint  was  sus- 
tained, and  plaintiff  thereupon  filed  an 
amended  complaint  alleging,  in  substance, 
that  the  contract  between  himself  and  tbe 
defendant  was  that  they  should  be  equal 
partners  In  tbe  lease  thereafter  to  be  ac- 
quired by  tbe  defendant;  but  that  by  mutual 
mistake  tbe  written  memorandum  did  not 
correctly  state  tbe  terms  of  their  agreement, 
and  praying  for  a  decree  reforming  that  in- 
strument, and  for  other  relief  as  in  the 
original  complaint  Tbe  answer  denied  the 
material  allegations  of  tbe  amended  com- 
plaint, and,  for  a  further  defense,  alleged 
that  on  May  2,  1903,  plaintiff  and  defendant 
entered  Into  an  agreement  whereby  it  was 
understood  and  agreed  that  In  consideration 
of  plaintiff's  refraining  from  applying  for 
a  lease  of  the  proposed  building  tbe  defend- 
ant would,  in  case  be  secured  tbe  building, 
sublet  to  plaintiff  a  storeroom  on  tbe  ground 
floor  at  a  monthly  rental  of  $75,  and  that 
tbey  would  conduct  and  carry  on  Jointly  a 
lodging  bouse  in  tbe  upper  stories;  that 
plaintiff  was  to  advance  $2,000  for  the  pur- 
pose of  purchasing  furniture  for  such  lodg- 
ing house  and  defendant  would  repay  him 
one-half  thereof;  that  the  contract  set  out 
in  the  complaint  was  prepared  and  entered 
into  as  a  memorandum  of  such  contract;  that 
in  violation  of  tbe  agreement  tbe  plaintiff 
made  application  to  tbe  owner  to  rent  the 
building,  offering  $490  a  month  for  it  with 
knowledge  that  tbe  defendant  bad  bid  $425 
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a  month;  tbat  the  applications  of  both  par- 
ties were  rejected  by  tbe  owner  and  tbe  build- 
ing was  subsequently  leased  to  tbe  defend- 
ant and  bis  wife  Jointly;  tbat  plaintiff  baa 
no  Interest  whatever  in  such  lease  and  never 
had  any  interest  therein.  The  reply  put  In 
issue  the  material  allegations  of  tbe  answer 
and,  upon  a  trial,  a  decree  was  rendered  in 
favor  of  the  plaintiff,  and  defendant  appeals. 

Joseph  Simon,  for  appellants.  Alexander 
Bernstein,  for  respondent. 

BEAN,  O.  J.  (after  stating  the  facts).  The 
written  agreement,  as  we  Interpret  It,  did 
not  vest  In  the  plaintiff  any  right  or  Interest 
In  the  leasehold  estate  which  it  was  con- 
templated the  defendant  would  subsequently 
acquire.  It  Is  true  the  proposed  lease  was 
tbe  basis  of  tbe  contract  between  tbe  parties, 
and  such  contract  was  contingent  npon  tbe 
defendant's  subsequently  becoming  the 
"lessee"  of  tbe  buildlne.  but  tbe  agreement 
was  that  if  the  defendant  secured  the  lease 
be  would  permit  tbe  plaintiff  to  share  equally 
with  him-  in  the  profits  and  losses  that  might 
"accrue  from  nny  mutual  use"  that  they  might 
make  of  it.  In  consideration  of  which  plain- 
tiff agreed  to  advance  $2,000  to  purchase 
furniture  for  the  upper  stories  of  tbe  build- 
ing, the  defendant  to  repay  bim  one-half  of 
the  money  so  advanced  in  monthly  install- 
ments and  to  share  in  the  losses  in  cose  of 
a  business  failure.  Tbe  agreement  plainly 
contemplated  that  defendant  should  become 
tbe  lessee  of  tbe  building,  and  that  tbe 
lease  should  be  taken  and  held  by  blm  in 
bis  own  right,  but  tbat  be  and  the  plaintiff 
should  share  equally  in  tbe  profits  and  losses 
of  any  mutual  use  they  might  make  of  it. 
By  such  agreement  the  plaintiff  acquired  no 
interest  In  tbe  leasehold  estate,  as  such, 
any  more  than  he  would  have  acquired  in 
the  title,  bad  tbe  contract  been  made  in 
view  of  the  defendant's  purchasing  the  proi)- 
erty.  There  was  no  agreement  that  plain- 
tiff should  be  a  partner  in  the  lease,  but 
it  was  to  be  the  sole  property  of  the  defend- 
ant, and  tbe  plalntlfTs  rights  were  confined 
to  such  mutual  use  a«  the  parties  thereafter 
might  make  of  the  building.  A  breach,  there- 
fore, of  the  contract,  by  tbe  defendant,  would 
not  entitle  the  plaintiff  to  a  decree  adjudg- 
ing him  to  be  tbe  owner  of  a  one-half  in- 
terest in  the  lease. 

Tbe  plaintiff  contends,  however,  that  the 
contract,  as  actually  made,  was  that  he  and 
tbe  defendant  were  to  be  partners  and  equal 
owners  In  tbe  lease  which  defendant  was  to 
secure,  and  that  by  mutual  mistake  tbe  writ- 
ing does  not  truly  express  the  terms  of  tbe 
contract  between  them.  Upon  this  Issue  tbe 
burden  of  proof  Is  with  the  plaintiff.  .  He 
must  show  by  clear  and  satisfactory  proof, 
not  only  tbat  there  was  a  mistake  in  the 
writing,  but  tbat  such  mistake  was  mutual 
and  shared  In  by  both  parties.  Lewis  v. 
I>wl8,  5  Or.  169;  Stephens  v.  Murton,  6  Or. 
193;  Epstein  t.  State  Ins.  Co.,  21  Or.  179, 


27  Pac.  1045 ;  Klelnsorge  v.  Robse,  25  Or.  51. 
34  Pac.  874;  Mitchell  v.  Holman,  30  Or.  280, 
47  Pac.  6ia  "The  rule  is  well  settled,"  says 
Thayer,  J.,  in  Harrison  v.  Hartford  Ins.  Co. 
(C.  C.)  80  Fed.  862,  "tbat  an  appllcaUon  to 
reform  a.  written  contract  on  tbe  ground 
of  accident  or  mistake  must  be  supported 
by  clear  and  satisfactory  proof,  otherwise  It 
will  not  be  granted.  If  the  testimony  is 
conflicting,  or  of  such  undecisive  character  as 
to  raise  a  substantial  doubt  in  tbe  minds 
of  tbe  court,  tbe  contract  as  written  must 
stand.  Besides  the  ordinary  burden  of  proof 
which  rests  upon  every  litigant  who  holds 
the  affirmative  of  an  issue,  there  is  in  this 
class  of  cases  tbe  additional  burden  of  over- 
coming tbe  strong  presumption  created  by 
tbe  contract  Itself,  which  the  proceeding 
seeks  to  reform." 

Now,  tbe  evidence  consists  principally  of 
the  testimony  of  the  two  contracting  parties 
and  is  in  direct  conflict  in  many  important 
particulars.  The  plaintiff  testifies  tbat  de- 
fendant told  him,  two  or  three  months  be- 
fore the  contract  was  made,  tbat  the  old 
buildings  on  the  property  were  to  be  torn 
down  and  a  new  one  erected  and  tbat  If  he 
(witness)  wanted  to  "get  in  on  it,"  he  would 
try  to  get  tbe  building.  Tbat  be  (witness) 
said:  "All  right;  I  want  to  get  a  store." 
Tbat  defendant  afterwards  represented  to 
him  that  he  bad  made  several  attempts  to 
get  the  building  and  finally  told  blm  that  the 
property  bad  been  so  divided  up  by  tbe  own- 
ers tbat  be  did  not  care  whether  be  got  the 
proposed  building  or  not,  and  did  not  think 
be  would  take  a  lease.  That  witness  then 
said  to  him:  "If  tbat  is  tbe  case,  I  am  go- 
ing after  tbe  building,  I  want  a  store." 
That  witness  thereupon  had  an  interview 
with  the  agent  of  tbe  owner  and  told  him 
that  be  "wanted  to  get  a  store  and  If  neces- 
sary I  would  take  tbe  building  in  order  to 
secure  the  stores."  That  tbe  agent  said  to 
blm  tbat  other  parties  were  then  negotiating 
for  tbe  building  and  until  he  heard  from 
them  be  could  not  make^  any  contract  with 
reference  to  it,  but  tbat  most  likely  be  (wit- 
ness) would  be  able  to  get  a  store  in  any  event 
because  tbe  other  parties.  If  they  secured 
the  bnllding;  would  have  a  store  to  let.  Tbat 
be  made  other  efforts  to  secure  the  bnllding, 
but  could  not  do  so.  Tbat  be  was  afterwards 
informed  tbat  tbe  defendant  bad  rented  tbe 
building  and  called  to  see  him  about  it,  and 
was  told  tbat  the  report  was  true,  and  witness 
said  to  him:  "You  said  yon  would  make  me 
a  proposition  on  tbe  store,"  and  the  defend- 
ant said:  "When  the  building  is  up,  who 
pays  tbe  most  gets  tbe  building."  Tbat  this 
conversation  occurred  on  the  morning  tbe 
written  contract  was  made.  That  witness 
desired  to  find  out  whether  the  defendant 
had  in  fact  rented  tbe  building  and  himself 
put  In  a  bid  for  It  at  a  rental  of  $25  more  a 
month  than  the  defendant  bad  offered.  Tbat 
this  was  done  without  the  defendant's  knowl- 
edge and  be  did  not  tell  him  because  be  did 
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not  tbink  be  had  eecnred  the  building  and 
was  trying  to  get  it  himself.  After  putting 
in  tbis  bid  and  on  the  same  day  be  went  back 
to  the  defendant  and  told  him<  "I  might  get 
a  store  in  this  building  yet,"  and  the  defend- 
ant said:  "What  would  you  do  if  I  took 
you  In  on  the  bulling?"  And  I  said:  "I 
will  take  the  building  and  fumisb  it  up  and 
make  all  I  can  out  of  it  Rent  the  building 
furuisbed  as  a  lodRlng  bouse  or  sell  it  for 
a  lodging  house.  He  said:  'I  have  no 
money  for  anything  like  that.'  And  I  says: 
'If  you  give  me  a  fair  deal  I  will  put  up  the 
money  all  right' "  That  he  and  the  defend- 
ant then  went  into  bis  store  and  the  written 
agreement  was  there  prepared  and  signed. 
Afterwards  when  the  owner  of  the  property 
came  to  execute  a  lease  to  the  defendant  she 
demanded  a  bond  to  secure  the  payment  of 
the  rent  and  the  defendant  oCTered  the  wit- 
ness as  surety  tbereon,  but  tbere  was  some 
tecbnical  defect  in  the  bond,  as  prepared,  and 
the  witness  declined  to  sign  it  until  corrected 
and  In  the  meantime  the  owner  concluded  not 
to  take  him  as  surety,  but  to  exact  a  real 
estate  mortgage,  and  thereupon  property  be- 
longing to  the  defendant's  wife  was  given  as 
security  and  the  lease  made  to  her  and  ber 
husband  Jointly.  That  the  property  ottered 
by  the  defendant's  wife  was  inciunbered  at 
the  time  and  it  was  necessary  to  obtain  a 
release  of  the  mortgage  and  for  that  purpose 
the  witness  advanced  to  the  defendant  $500 
which  was  so  used.  That  after  the  lease  was 
executed  the  defendant  offered  to  witness  a 
storeroom  in  the  building  but  would  do  noth- 
ing more  for  him  except  to  repay  btm  the  $500 
advanced,  which  be  offered  to  do.  In  answer 
to  a  direct  question  the  witness  said  the 
understanding  was  that  he  and  the  defendant 
were  to  be  partners  in  the  building,  but  upon 
being  asked  what  be  understood  the  partner- 
ship to  be,  said:  "It  was  understood  that  we 
should  both  get  a  building,  get  a  store,  each 
one  of  us,  and  then  do  the  best  we  can  with 
the  restv  Q.  What  do  you  mean  by  that? 
A.  Either  rent  it  out  or  partition  It  off,  get 
the  most  out  of  it  that  we  could.  I  suggested 
the  idea  it  would  be  a  good  thing  to  furnish 
it  all  In  order  to  sell  it,  I  thought  It  would 
be  a  good  thing,  the  Fair  was  coming  on,  I 
thought  it  would  be  a  good  investment.  He 
said  be  did  not  have  the  money  to  go  into  any- 
thing like  that"  In  another  place  the  wit- 
ness says  that  the  partnership  was  to  be  in 
the  building  and  that  tbey  were  to  rent  the 
stores  or  use  them,  paying  a  proportionate 
rent ;  that  witness  was  to  have  one  store  and 
the  defendant  another;  and  that  defendant 
was  to  secure  the  lease  and  give  witness  a 
written  contract  to  that  effect.  On  cross- 
examination  the  following  inquiries  were  ask- 
ed and  answered:  "Q.  Didn't  you,  in  the 
start  of  this  thing,  have  a  conversation  with 
Mr.  Phillips  in  which  you  said  to  him  that 
you  understood  be  was  to  put  In  a  bid  for 
$425  for  this  building  and.  If  he  did.  you 
would  bid  $450;  you  would  raise  bis  bid  and 


get  It  anyway?  A.  I  do  not  remember  tell- 
ing anything  like  that.  Q.  And  then  after 
you  said  that  to  him,  after  he  had  made  some 
reply,  didn't  you  people  come  together  and 
say.  There  is  no  use  in  our  bidding  against 
eaob  other  In  this  way.'  Didn't  yon  say, 
'All  I  want  is  this  store'?  A.  I  naturally 
wanted  a  store;  the  only  way  I  could  get  it 
was  to  get  the  building.  Q.  Didn't  you  say 
to  him —  A.  That  I  wanted  a  store?  Q.  Xes. 
A.  That  is  true  enough.  Q.  Is  not  that  all 
you  wanted  out  of  It  was  your  store?  The 
store  you  now  occupy?  A.  I  said  at  the 
time  I  understood  be  had  the  building.  Q. 
Yon  did  say  it  didn't  you?  A.  I  did  say 
after  I  understood  he  bad  the  building,  I  told 
him,  'Well,  if  you  have  got  the  building  let 
me  have  the  store.'  Q.  When  was  that  con- 
versation? A.  That  very  morning  that  he 
said  he  had  the  building.  Q.  The  morning 
the  paper  was  drawn  up?  A.  In  the  after- 
noon the  paper  was  drawn  up.  Q.  In  the 
morning  of  that  day  was  the  time  you  say 
you  said  all  that  you  wanted  was  that  store? 
A.  I  said:  'If  you  secure  the  building  what 
proposition  will  you  make  me  on  the  store'? 
He  says,  'Whoever  pays  the  most  gets  the 
store.'  Q.  Up  to  that  time  you  never  bad  had 
a  conversation  about  the  store?  A.  We  were 
continuing  to  flg;ure  l>eforehand.  Q.  Was  not 
the  first  thing  you  talked  about  at  all?  A. 
Xes,  that  is  what  it  was,  when  he  was  to  go 
to  bid,  he  says,  *I  will  get  a  store  and  he 
gets  a  store.'  Q.  He  said,  'AH  I  want 
out  of  it  is  my  store,'  and  you  said:  'All  I 
want  out  of  it  is  my  store?'  A.  Such  as  I 
have  got  now.  Q.  All  you  wanted  at  that 
time  was  a  store,  and  all  he  wanted  was  a 
store?  A.  Tes,  that  is  what  I  wanted.  Q. 
And  then  he  was  to  get  the  lease?  You  were 
not  to  get  a  lease?  A.  No,  he  was  to  get  the 
lease.  Q.  There  was  no  provision  made  in 
case  you  got  the  lease?    A.  No." 

The  defendant  testifies  that  he  was  a  ten- 
ant of  the  owner  of  the  property  for  several 
years;  that  two  or  three  years  before  the  con- 
tract in  controversy  was  entered  Into,  be 
made  a  proposition  to  the  owner  that  if  she 
would  put  up  a  building  he  would  lease  it 
for  a  term  of  years,  but  nothing  came  of 
the  matter  at  that  time;  that  in  March,  1003, 
the  agent  of  the  owner  Informed  him  that 
the  owner  would  then  entertain  a  proposition 
for  the  erection  of  a  new  building,  and  he 
and  the  agent  came  to  an  understanding 
about  the  matter,  subject,  however,  to  the  ap- 
proval of  the  owner;  that  before  the  arrange- 
ment was  consummated  and  a  lease  executed, 
the  plaintiff  stopped  him  on  the  street  and 
told  bim  that  he  (plaintiff)  was  after  the 
building  and  was  going  to  offer  $450  a  month 
for  It ;  that  he  wanted  a  storeroom  and  that 
he  would  not  bid  on  the  building  if  the  wit- 
ness would  agree  that  he  might  have  a  store- 
room on  some  satisfactory  terms;  that  wit- 
ness told  him  that  If  he  wanted  a  room  he 
himsself  did  not  desire,  he  would  gladly  aid 
him  to  get  it;  that  the  written  agreement 
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was  tberenpon  dictated  by  the  plaintiff,  writ- 
ten by  tbe  defendant,  and  signed  by  tbe  par- 
ties; that  tbe  understanding  was  that  tbe 
plaintiff  sliould  bave  a  storeroom  in  tbe  pro- 
posed building  and  tbat  tbey  should  be  mu- 
tually Interested  in  the  use  of  tbe  upper 
stories;  tbat  plaintiff  was  to  furnish  $2,000 
to  buy  furniture  and  witness  was  to  repay 
him  $20  a  month  and  all  that  might  t>e  earn- 
ed from  their  Joint  venture  until  his  one- 
balf  80  advanced  was  repaid;  that  plaintiff 
was  to  have  a  storeroom  at  a  rental  of  $75 
a  month,  but  did  not  want  such  a  provision 
put  In  tbe  writing;  tbat  plaintiff  was  to  bave 
no  interest  whatever  In  any  other  part  ex- 
cept in  any  Joint  use  tbat  might  be  made  of 
the  upper  stories;  tbat  it  was  understood  tbat 
plaintiff  was  not  to  bid  on  tbe  building  but  in 
jloiatlon  thereof  he  offered  $450  a  mouth 
therefor;  that  when  the  owner  of  tbe  prop- 
erty came  to  execute  tbe  lease  she  demanded 
security  for  tbe  rent,  but  refused  to  accept 
the  plaintiff  as  surety  and  wanted  a  thou- 
sand dollars  put  up  in  cash ;  tbat  he  (witness) 
could  not  furnish  the  money  and  bis  wife 
mortgaged  her  property  to  secure  the  payment 
of  tbe  rent  and  tbe  lease  was  made  to  witness 
and  his  wife  Jointly;  that  it  was  never  agreed 
that  witness  and  plaintiff  should  be  partners 
in  tbe  lease,  but  tbe  understanding  was  tbat 
In  ca.-^e  they  should  furnish  and  use  tbe  upper 
stories  as  a  lodging  bouse,  they  should  be 
partners  in  the  venture;  tbat  the  only  tiling 
the  plaintiff  wanted  was  a  storeroom,  and 
witness  was  willing  to  let  bim  have  such 
room  If  be  would  refrain  from  bidding  on  tbe 
building,  but  tbat  matter  and  tbe  stipulation 
in  reference  to  the  rent  of  the  storeroom  were 
not  Inserted  in  the  written  agreement  because 
plaintiff  objected;  that  tbe  $500  obtained  by 
the  witness  from  the  plaintiff  was  not  for  the 
purpose  of  paying  a  mortgage  on  bis  wife's 
property,  but  for  use  in  bis  business,  and 
witness  has  offered  to  repay  the  same  prior 
to  the  commencement  of  this  suit;  tbat  tbe 
contract  in  question  was  dictated  by  tbe 
plaintiff  and  written  by  witness,  and  after- 
wards plaintiff  refused  to  pay  $75  a  month 
for  a  storeroom  because  there  was  no  such 
stipulation  in  the  writing  and  he  claimed  tbe 
rent  was  too  high;  that  witness  and  plaintiff 
consulted  several  parties  in  an  attempt  to 
come  to  some  understanding  about  the  rent, 
but  were  unable  to  do  so,  and  he  rented  the 
upper  stories  to  another  party  for  a  lodging 
house,  and  thereafter  plaintiff  offered  to  ad- 
vance the  money  with  which  to  purchase 
furniture.  This  is  tbe  substance  of  all  tbe 
evidence  concerning  tbe  agreement  between 
tbe  parties  and  tbe  making  of  the  written 
contract,  except  the  testimony  of  a  brother 
of  the  plaintiff  who  claims  to  have  been  pres- 
ent when  the  written  agreement  was  prepar- 
ed, but  he  has  so  plainly  confused  what  he 
heard  with  what  some  one  has  told  him  ttiat 
bis  testimony  is  of  but  little  moment  | 

We  bave  thus  set  out  the  testimony  at  much  j 


length  for  tbe  reason  that  we  think  It  clearly 
shows  that  a  mutual  mistake  in  tbe  written 
contract  is  not  made  out  in  that  clear  and 
satisfactory  manner  which  tbe  law  requires. 
The  evidence  Is  too  conflicting  and  uncertain 
to  support  a  decree  changing  or  modifying  a 
written  agreement  deliberately  entered  into 
by  the  parties.  It  would  be  difficult  to  tell 
from  the  plaintiff's  testimony,  with  any  con- 
siderable degree  of  accuracy,  Just  what  tlie 
contract  was,  or  wherein  tbe  written  agree- 
ment is  not  as  the  parties  intended  it  should 
be,  or  what  was  omitted  therefrom  by  mis- 
take. But,  however  this  may  be,  the  plain- 
tiff is  contradicted  by  tbe  defendant,  who 
denies  that  there  is  any  mistake  in  the  writ- 
ten agreement,  and  says  tbat  it  is  as''  tbe  par- 
ties intended  it  should  be.  It  is  true  be  testi- 
fies tbat  the  agreement  tbat  plaintiff  should 
refrain  from  bidding  on  the  building  and 
should  have  a  storeroom  therein  at  a  rental 
of  $73  a  month  was  omitted,  but  this  was 
done  by  consent  of  botb  parties.  The  de- 
fendant says  these  matters  were  omitted  be- 
cause plaintiff  objected  to  having  them  In- 
serted in  the  written  contract,  while  plaintiff 
asserts  tbat  no  -such  stipulations  were  ever 
entered  Into.  So  there  can  be  no  mistake  in 
this  respect  The  most  tbat  can  be  claimed 
from  tbe  testimony  Is  that  plalntlfTs  under- 
standing of  tbe  agreement  was  that  be  should 
have  a  one-half  interest  in  the  leasehold  es- 
tate to  be  thereafter  aqulred  by  tbe  defendant 
and  tbat  tbe  writing  was  intended  to  Include 
such  a  stipulation.  This  the  defendant  de- 
nies and  asserts  that  tbe  contract  was  tbat 
In  consideration  of  plaintiff's  refraining 
from  attempting  to  secure  a  lease  of  the  build- 
ing and  permitting  bIm  to  become  the  lessee 
thereof,  he  would  sublet  to  the  plaintiff  a 
storeroom  therein  for  $75  a  month,  and  tbat 
they  should  share  equally  In  the  profits  or 
losses  of  any  Joint  use  they  might  make  of  it 
Testimony  so  conflicting  and  uncertain  Is 
clearly  not  sufficient  to  authorize  a  court  In 
reforming  a  written  instrument 

"To  Justify  a  court  of  chancery,"  says  Mr. 
Ju?!tlce  Morton,  In  German  Am.  Ins.  Co.  v. 
Davis,  131  Mass.  316,  "In  correcting  and  re- 
forming a  written  contract  entered  Into  de- 
liberately, so  as  to  make  It  conform  to  an 
alleged  oral  contract  differing  in  terms,  tbe 
proofs  of  mutual  mistake  must  be  full,  clear, 
and  decisive.  It  must  appear  beyond  reason- 
able doubt  tbat  tbe  precise  terms  of  a  con- 
tract had  been  orally  agreed  upon .  between 
tbe  parties,  and  that  the  written  Instrimient 
afterwards  signed  fails  to  be,  as  it  was  in- 
tended, an  execution  of  the  previous  agree- 
ment but  expresses  a  different  contract;  and 
tbat  this  is  the  result  of  a  mutual  mistake. 
Otherwise,  If  a  contract  should  be  reformed 
upon  proof  of  the  mistake  of  one  of  the  par- 
ties as  to  its  term  or  legal  effect,  tbe  Injustice 
would  be  done  of  Imposing  upon  the  other 
party  a  contract  to  which  he  had  never  as- 
sented."   The  presumption  is  tbat  when  par- 
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ties  bave  deliberately  reduced  their  contract  to 
wrlt'ng  that  the  writing  truly  expresses  the 
contract  as  made,  and  It  can  be  corrected  and 
reformed  by  a  court  only  upon  clear,  full  and 
dedslye  proof  of  a  mutual  mistake 

Plaintiff  has  not  produced  evidence  of  that 
character,  and  therefore  the  decree  should 
be  reversed,  and  the  complaint  dismissed. 


(47  Or.  657) 

PURITAN  MFG.  CO.  v.  WESTERMIRB. 
(Snpreme  Court  of  Oregon.    March  20,  1906.) 

1.  Sales— Bbbach  op  Wabbantt— Remediks 
of  pubcuaser. 

A  provision  in  a  contract  for  the  sale  of 
jewelry  that  none  should  be  returned,  except 
in  exchange  for  other  jewelry,  did  not  bar  the 
purchaser  from  refusing  to  accept  the  jewelry 
delivered,  which  did  not  correspond  to  the  de- 
scription of   that  bargained  for. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  f  812.] 

2.  Same— Implied  Wabrantt. 

Where  goods  were  sold  by  description,  there 
was  an  implied  condition  that  the  articles  de- 
livered should  substantially  correspond  in  their 
entirety  to  the  representations  of  the  vendor 
made  in  respect  to  their  quality. 

(Ed.  Note. — For  cases  In  point,  see  vol.  43, 
Cent  Dig.  Sales,  {{  754,  758.] 

Appeal  from  Circuit  Court,  Multnomah 
County;    Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  the  Puritan  Manufacturing  Com- 
pany against  Henry  Westermlre.  From  a 
judgment  in  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

This  la  an  action  by  Louis  B.  Lyon  and 
Milbert  F.  Price,  as  partners  doing  business 
at  Iowa  City,  la.,  under  the  firm  name  of 
ttie  Puritan  Manufacturing  Company,  against 
Henry  Westermlre,  to  recover  the  agreed 
price  of  certain  Jewelry.  The  complaint  al- 
leged that  on  February  26,  1904,  the  parties 
entered  into  a  written  contract.  Incorporating 
a  copy  thereof,  whereby  the  plaintiffs  stipu- 
lated to  ship  and  deliver  to  the  defendant 
certain  articles  of  Jewelry,  enumerating  the 
several  varieties  thereof  and  the  various 
prices  therefor,  amounting  to  $380,  payable 
in  installments  of  $06  each  in  three,  six, 
nine,  and  twelve  months  respectively.  If  evi- 
denced by  acceptances  to  be  given  by  the  de- 
fendant within  10  days  from  the  delivery  of 
the  goods,  otherwise  the  terms  were  net  cash 
In  15  days,  or  6  per  cent  discount  if  paid  In 
casta  in  10  days.  The  contract  contained, 
inter  alia,  the  following  clauses: 

"Protection  Against  Loss.  The  Puritan 
Mfg.  Co.  will  protect  the  purchaser  of  the 
within  order  by  buying  back  for  cash  at 
original  invoice  prices,  at  the  end  of  thirteen 
months  from  date  of  shipment,  all  goods  re- 
maining on  merchant's  bands  should  not  the 
sales  In  that  time  have  equaled  tbe  amount 
of  the  original  purchase,  provided  the  con- 
ditions of  this  agreement  are  carried  out  by 
the  merchant  as  herein  set  forth.  However 
it  is  agreed  that  no  goods  shall  be  returned 
except  for  exchange  for  other  goods  as  here- 


tofore provided  until  tbe  end  of  thirteen 
months.    »    •    * 

"Quality  of  Our  Goods.  We  desire  to 
establish  the  quality  of  our  goods,  therefore 
guarantee  them  for  periods  ranging  from 
five  to  twenty  years,  and  to  make  this  guar- 
antee good  will  replace  any  article  returned 
to  us  on  account  of  defective  workmanship 
or  quality.  Should  any  styles  in  this  factory 
line  prove  unsalable,  or  should  there  be  a 
greater  demand  for  some  classes  mentioned 
than  for  others,  we  will,  for  one  year,  ex- 
change any  styles  of  our  manufacture  for 
any  of  tbe  above  goods  returned  to  us.  Un- 
der such  an  arrangement  the  merchant  is 
absolutely  assured  of  getting  satisfactory 
goods  and  hereby  agrees  not  to  claim  failure 
of  consideration  or  goods  not  such  as  ordered 
until  he  has  exhausted  the  terms  of  the  war- 
ranty and  exchange,  and,  as  can  be  plainly 
seen  in  the  'Protection  Against  Loss'  clause, 
we  are  taking  all  the  chances,  the  merchant 
therefore  agrees  to  properly  display  the  fac- 
tory line  sent  him  for  at  least  60  days  and 
give  every  article  a  chance  to  sell  before  ask* 
ing  us  to  exchange" 

Pursuant  to  the  terms  of  such  contract  and 
immediately  after  its  execution,  the  plaintiffs 
delivered  the  specified  goods  to  the  defendant, 
who  failed  and  refused  to  pay  any  part  of  the 
stipulated  purchase  price  thereof,  whereby  he 
became  Indebted  to  them  in  the  sum  of  $380, 
for  which  Judgment  was  demanded.  The  an- 
swer denied. tbe  material  allegations  of  the 
complaint  and  for  a  further  defense  averred 
that  plaintiffs'  agent  made  certain  false  and 
fraudulent  representations  to  tbe  defendant, 
respecting  the  quality  and  value  of  the  Jew- 
elry which  they  offered  for  sale;  that  the  de- 
fendant, relying  upon  such  representations, 
ordered  the  specified  goods,  but  upon  their 
arrival  he  discovered  that  the  Jewelry  con- 
sisted of  Inferior  goods,  cheap  plated,  gilded 
and  valueless  to  the  defendant,  who  thereupon 
returned  them  to  the  plaintiffs.  As  a  separ- 
ate and  partial  defense,  and  by  way  of  coun- 
terclaim, it  was  further  averred  that  the  de- 
fendant paid  $15  advance  charges  to  return 
tne  goods  and  that  plaintiffs  bad  not  paid  any 
part  of  such  sum  for  which  Judgment  was  de- 
manded. The  reply  put  in  issue  the  allega- 
tions of  new  matter  In  tbe  answer,  whereupon 
the  cause  was  tried,  by  stipulation  of  tbe 
parties,  without  the  intervention  of  a  Jury, 
the  court  making  findings  of  fact  and  of  law 
in  defendant's  favor  as  alleged  in  the  answer, 
and  having  rendered  Judgment  thereon  for  the 
sum  of  $15  and  tbe  costs  and  disbursements 
of  the  action,  tbe  plaintiffs  appeaL 

Chas.  J.  Scbnabel,  for  appellants.  S.  C 
Spencer,  for  respondent 

MOORE,  J.  (after  stating  the  facts).  The 
agreement  entered  into  by  tbe  parties  having 
stipulated  that  no  Jewelry  received  in  pursu- 
ance thereof  should  be  returned,  except  for  ex- 
cliange  for  other  goods,  it  is  contended  by 
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plaintiffs*  connsel  tbat  the  contract  Itself 
furnishes  the  means  of  relief,  and  the  mode 
thus  prescribed  Is  a  condition  precedent  to  the 
defendant's  right  to  assert  a  breach  of  war- 
ranty, and  that  the  plaintiffs  never  having 
had  an  opportunity  to  exchange  any  of  the 
goods  found  to  be  uneatisfactory,  the  court 
erred  In  admitting,  over  objection  and  excep- 
tion, testimony  tending  to  show  the  defective 
condition  of  the  jewelry  received  by  the  de- 
fendant and  of  his  rescission  of  the  contract 
Plaintiffs*  counsel  in  support  of  the  legal 
principle  which  they  assert  as  applicable  here- 
in, call  attention  to  several  cases  holding  that 
under  a  special  contract  for  the  sale  of  farm 
machinery,  providing  that  in  case  of  any  de- 
fect therein  constituting  a  breach  of  warran- 
ty, the  purchaser  shall  give  the  vendor  notice 
thereof  and  allow  the  latter  reasonable  op- 
portunity to  remedy  the  Imperfection,  a  com- 
pliance with  such  terms  by  the  purchaser  is  a 
condition  precedent  to  the  right  of  rescission, 
which  can  only  be  exercised  in  case  the  nec- 
essary repairs  are  not  made  by  the  vendor 
within  a  reasonable  time.  We  do  not  think 
the  rule  thus  announced  is  controlling  In  the 
case  at  bar.  Machinery  is  always  more  or 
less  complicated,  and  its  efficiency  depends 
upon  tbe  combined  action  of  Integral  parts. 
A  radical  defect  in  any  one  of  which  disables 
the  whole  machine.  Such  Imperfection  can 
be  most  easily  remedied  by  a  person. familiar 
wltn  the  minute  details  of  tbe  instrumentality 
and  who  possesses  a  knowledge -of  their  har- 
monious action,  and  as  the  vendor  and  his 
agents  may  be  presumed  to  have  had  more  ex- 
perience than  others  not  engaged  In  their  line, 
and  are  more  competent  speedily  to  discover 
and  readily  to  correct  the  faults,  It  Is  but 
reasonable  that  they  should  be  given,  as  tbe 
courts  uniformly  hold,  an  opportunity  to  rem- 
edy the  defect,  before  the  purchaser  is  per- 
mitted to  assert  a  breach  of  the  warranty  or 
to  rescind  the  contract  Such  rule,  however, 
upon  principle  can  nave  no  application  to  the 
failure  of  the  vendor  to  deliver  to  the  purchas- 
er the  identical  machinery  which  tbe  latter  or- 
ders. If  a  farmer  negotiated  for  the  purcuase 
of  a  chilled  steel,  iron  beam  plow  which  a  ven- 
dor agreed  to  ship  to  him,  it  cannot  be  suppos- 
ed that  the  delivery  of  a  wooden  beam,  cast 
Iron,  moldboard  plow  would  comply  with  the 
terms  of  the  contract  so  as  to  prevent  the 
purchaser  from  returning  the  article  received. 
Contracts  for  the  sale  of  machinery  upon  the 
terms  indicated  Imply  a  substantial  com- 
pliance with  the  agreement  of  purchase. 

It  will  be  remembered  that  the  contract 
entered  into  by  tbe  parties  hereto,  authorized 
tbe  defendant,  after  the  expiration  of  60 
days  from  the  receipt  of  the  jewelry,  to  re- 
turn any  article  thereof  on  account  of  de- 
fective workmanship  or  quality,  and  to  re- 
ceive In  exchange  therefor  other  goods.  This 
stipulation  assumes  that  the  goods  to  be  de- 
livered would  substantially  comply  with  the 
terms  of  the  contract  of  sale,  but  that  if  a 
few  articles  should  be  found  to  be  defective 


In  tbe  particulars  specified,  they  might  b« 
exchanged  after  displaying  them  for  at  least 
60  days.  If,  with  a  few  exceptions,  tbe 
jewelry  received  had  corresponded  with 
specifications  thereof  as  to  quality,  the  terms 
of  tbe  contract  In  respect  to  the  exchange 
of  the  small  number  of  excepted  articles 
would  probably  have  been  the  mode  neces- 
sary to  be  pursued  to  correct  a  mistake  made 
by  the  vendors  in  selecting  tbe  goods.  The 
court  found,  however,  that  the  plaintiffs  did 
not  deliver  to  the  defendant  any  of  the  goods, 
wares,  or  merchandise  embraced  in  their 
agreement  The  findings  specify  the  partic- 
ulars wherein  the  jewelry  delivered  to  the 
defendant  entirely  failed  to  correspond  with 
the  goods  which  he  ordered,  the  details  of 
which  it  is  not  deemed  essential  to  enumerate. 
The  jewelry  having  been  sold  by  description, 
there  was  an  Implied  condition  tbat  tbe  arti- 
cles delivered  should  substantially  correspond 
in  their  entirety  to  the  representations  of 
the  vendor  made  in  res^pect  to  their  quality. 
Morse  v.  Union  Stock  Yards  Co.,  21  Or.  289, 
28  Pac.  2,  14  li.  R.  A.  157;  Wadhams  &  Ca 
V.  Balfour,  32  Or.  313,  51  Pac.  642;  Lenz  v.. 
Blake,  44  Or.  569,  7j5  Paa  356. 

There  being  an  entire  failure  in  this  re- 
spect as  tlie  court  found,  the  defendant  was 
at  liberty  to  treat  the  contract  as  rescinded 
by  returning  tbe  goods,  and,  having  done  so, 
the  judgment  is  affirmed. 

(48  Or.  2S) 
JACKSON  V.  STEARNS  et  at 
(Supreme  Court  of  Oregon.    March  20,  1906.) 

1.  Attobney  and  Client— Attorney's  Lien. 

Under  B.  &  C.  Comp.  f  1063,  giving  attor- 
neys a  lien  on  the  judgment  or  decree,  an  attor- 
ney employed  on  a  contingent  fee  has  no  lien 
for  bis  fees  before  judgment 

2.  Contracts— Validity— PoBLio      Polict — 

AOBEEUENT  NOT  TO   COMPBOMISE  ACTION. 

A  clause  in  a  contract  stipulating  for  the 
payment  of  compensation  to  an  attorney  for 
performance  of  service  in  prosecuting  an  action, 
and  providing  tbat  tlie  client  shall  not  settle  or 
dismiss  tlie  proceeding  prior  to  the  rendition 
of  jud^ent  when  the  attorney's  lien  would  at- 
tach, 18  against  public  policy  and  void. 

3.  Attorney  and  Client^Fbaddulert  Dib- 
uissAL  OF  Action— Reueoy. 

Though  a  party  may  without  the  consent 
of  his  attorney  make  a  bona  fide  adjustment 
with  the  adverse  party  and  dismiss  the  suit  yet 
if  it  appears  that  tbe  adjustment  was  collusive, 
and  with  the  intent  on  the  part  of  Iwth  parties 
to  defraud  the  attorney,  the  court  may,  to 
protect  him,  set  aside  the  dismissal,  and  per- 
mit him  to  proceed  in  the  cause  in  the  name 
of  his  client  to  a  final  determination  to  ascer- 
tain what  sum,  if  any,  is  due  for  his  services. 

[Ed.  Note. — For  cases  in  point  see  voL  5, 
Cent.  Dig.  Attorney  and  Client  i  414.] 

4.  Same— Intent  of  Defendant. 

Before  a  court  will  set  aside  an  order  dis- 
missing an  action  without  tbe  consent  of  plain- 
tiff's attorney  and  allow  the  latter  to  proceed 
with  the  cause  in  the  name  of  his  client  to  de- 
termine the  amount  of  fees  due  him,  it  must  ap- 
pear that  the  defendant  participated  in  the 
fraudulent  intent  to  deprive  the  attorney  of 
his  compensation. 

[Ed.  Note. — For  cases  in  point,  see  voL  6» 
Cent  Dig.  Attorney  and  Client  {  414.] 
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6.  SaIIB— EVIDEHCK  07  Bad  Faite— Irsuiti- 

CIKNT    CONSIDEBATION. 

Where  an  action  is  settled  without  the  con- 
sent of  plaintiff's  attorney,  and  no  adeqnate 
consideration  is  given  by  defendant  for  the  set- 
tlement, this  is  evidence  of  his  bad  faith. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Gent.  Dig.  Attorney  and  Client,  {{  414-416.] 

6.  Same— AvEBMENTS  of  Bad  Faith— Sunn- 

CIENCT. 

In  a  salt  by  an  attorney  for  the  double  pur- 
pose of  enjoining  the  dismissal  of  another  suit, 
on  the  ground  that  such  dismissal  was  collusive 
and  for  the  purpose  of  defrauding  him  of  bis 
fees,  and  to  set  aside  a  deed  made  pursuant  to 
dismissal,  an  allegation  that  the  value  of  the 
property  conveyed  by  the  deed  was  $3,000,  but 
that  the  deed  was  executed  for  a  nominal  con- 
sideration was  sufficient  as  an  averment  of  the 
bad  faith  of  the  defendant  in  the  original  action. 

7.  Same— Collusive     Dismissal— Riobt    to 
Enjoin. 

Where  a  plaintiff,  without  the  knowledge 
or  consent  of  his  attorney,  settles  the  action 
coUusively  for  the  purpose  of  depriving  the  at- 
torney of  his  fees,  the  latter  may,  by  giving 
notice  to  the  party  sought  to  he  charged  of 
his  intention  to  continue  the  cause  in  the  name 
of  his  client  for  the  recovery  of  his  tees  only, 
proceed  with  the  suit  for  that  purpose,  and 
hence  is  not  entitled  to  maintain  a  proceeding 
to  enjoin  the  dismissal. 

8.  Frauds,    Statute    of— Corvetance    of 
Land— Effect  of  Statute. 

Where  an  agreement  between  a  client  and 
his  attorney  providing  that  the  latter  should 
prosecute  an  action  to  remove  a  cloud  from  the 
title  to  certain  land  and  receive  one-half  the 
land  as  bis  compensation  in  case  the  action  was 
successful  rested  in  parol,  and  the  attorney 
never  had  possession  of  the  lend,  he  could  not, 
in  view  of  B.  &  C.  Comp.  f  793,  requiring  con- 
veyances to  be  in  writing,  maintain  a  suit  to 
'  set  aside  a  deed  from  his  client  to  the  defendant 
in  the  original  action. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,'  Judge. 

Action  by  C.  S.  Jackson  against  A.  W. 
Steams  and  others.  From  a  Judgment  for 
defendants,  plaintisr  appeals.    Affirmed. 

This  is  a  suit  by  C.  S.  Jackson  against  A. 
W.  Steams  and  H.  J.  Wilson,  to  enjoin  the 
dismissal  of  another  suit  and  to  set  aside  a 
deed  to  real  property.  The  complaint  alleges, 
in  effect,  that  the  defendant  Stearns,  on  Sep- 
tember 22,  1904,  was  the  owner  and  in  the 
possession  of  320  acres  of  land  In  Douglas 
oonnty,  particularly  describing  it,  but  that 
the  defendant  Wilson  claimed  to  taave  some 
Interest  therein  which  constituted  a  cloud 
on  the  title;  tbat  Steams  employed  plaintiff, 
who  is  an  attorney,  to  bring  a  suit  to  remove 
the  outstanding  claim,  representing  that  he 
had  a  meritorious  cause,  and  could  furnish 
the  necessary  evidence  to  substantiate  bis 
right,  agreeing  to  give  one-half  the  real  prop- 
erty If  a  favorable  decree  was  secured,  other- 
wise no  compensaticm  was  to  be  paid,  and  also 
stipulating  that  he  would  not  enter  Into  any 
other  agreement  which  would  defeat  the 
relief  sought  or  settle  the  suit  to  be  Instituted 
without  plaintiff's  consent ;  that,  relying  upon 
such  representations  and  contract,  plaintiff 
immediately  began  the  suit,  and  while  it  was 
pending  the  parties  ttiereto  fraudulently  and 
.coUusively    settled    their    difficulties,    and 


Steams,  for  a  nominal  consideration,  exe- 
cuted a  deed  to  Wilson  of  the  entire  real 
property  which  is  of  the  value  of  $3,000 ;  that 
Steams,  who  is  Insolvent,  is  attempting  to 
dismiss  such  suit,  and,  unless  be  is  restrained 
from  executing  bis  endeavor,  plaintiff,  who 
Is  able,  ready,  and  willing  to  prosecute  the 
cause  to  ar  successful  termination,  will  suffer 
Irreparable  loss,  to  prevent  which  be  has  no 
plain,  speedy  or  adequate  remedy  at  law.  A 
demurrer  to  the  complaint  herein,  on  the 
ground  tbat  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  suit  was  sustained, 
and  the  plaintiff  at  tbat  time  declining  fur- 
ther to  plead  this  suit  was  dismissed.  He 
thereafter  moved,  however,  to  set  aside  tbe 
dismissal,  and  for  leave  to  file  an  amended 
complaint  which  was  tendered;  but  the  mo- 
tion was  denied  and  he  appeals  from  tbe 
decree  dismissing  the  suit,  and  from  tbe  order 
refusing  to  permit  an  amended  complaint 
to  be  filed. 

A.  M.  Crawford,  for  appellant  J.  O.  Ful- 
lerton  and  A.  N.  Orcutt  for  respondents. 

MOORE.  J.  (after  stating  the  facts).  The 
question  presented  for  consideration  is  wheth- 
er or  not  the  complaint  states  facts  sufficient 
to  constitute  a  cause  of  suit  No  decree  had 
been  rendered  in  the  suit  brought  to  remove 
the  cloud  from  the  title  when  Steams  exe- 
cuted to  Wilson  a  deed  to  the  premises,  and 
at  that  stage  of  tbe  cose  the  statute  raised 
no  lien  as  security  for  attorney  fees.  B.  4 
C.  Comp.  i  1063.  In  the  absence  of  a  legis- 
lative enactment  regulating  the  matter,  the 
rule  is  quite  general  that  prior  to  securing  a 
judgment  or  a  decree  in  bis  favor  a  party 
to  a  suit  or  an  action  may,  without  the  knowl- 
edge or  consent  of  bis  attorney,  compromise 
tbe  dispute  Involved,  thereby  preventing  an 
attorney's  lien  from  attaching  to  tbe  money 
or  property  received  by  tbe  client  In  settle- 
ment 3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  405; 
4  Cyc.  990.  Thus,  as  was  said  by  Mr.  Justice 
Andrews.  In  Randall  v.  Van  Wagenen,  115 
N.  T.  627,  22  N.  B.  361, 12  Am.  St  Rep.  828: 
"From  the  principle  that  there  Is  no  lien 
until  Judgment  it  follows  tbat  it  is  competent 
for  the  parties  acting  bona  fide  to  settle  and 
discontinue  a  suit  before  Judgment  without 
tbe  consent  of  the  attomey,  and  he  Is  remit- 
ted to  his  remedy  against  his  client  for  bis 
compensation."  A  clause  in  a  contract  stipu- 
lating for  the  ptiyment  of  compensation  to  an 
attorney  for  the  performance  of  service  in 
prosecuting  a  suit  or  action,  and  providing 
tbat  the  client  shall  not  settle  or  dismiss 
tbe  proceedings  prior  to  tbe  rendition  of  a 
Judgment  or  a  decree  therein,  when  the  at- 
torney's lien  would  attach  by  giving  the  prop- 
er notice,  is  against  public  policy,  and  there- 
fore void.  North  Chicago  Street  Ry.  Co.  v. 
Ackley  (111.)  49  N,  B.  222,  44  L.  R.  A.  177; 
Davis  V.  Webber  (Ark.)  49  S.  W.  822,  45  L. 
R.  A.  196.  74  Am.  St  Rep.  81 ;  Key  v.  Vattier, 
1  Ohio,  132.    The  reason  assigned  for  this 
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rule  Is  based  on  the  theory  that  tbe  Interest 
of  society  in  maintaining  peace,  demands  tbe 
speedy  settlement  of  controversies  and  ad- 
vocates tbe  amicable  adjustment  thereof,  and 
as  tbe  desired  barmony  would  not  t>e  pro- 
moted by  denying  to  a  party  tbe  rlgbt  to  dis- 
miss a  suit  or  action  without  tbe  consent  of 
bis  attorney,  an  agreement  by  the  terms  of 
wbicb  a  client  attempts  to  waive  sucb  right 
is  violative  of  public  policy,  and  therefore 
unenforceable.  Eilwood  v.  Wilson,  21  Iowa, 
623. 

Tbe  averment  in  tbe  complaint  of  the  agree- 
ment not  to  settle  tbe  controversy  without 
plaintiff's  consent  is  not  a  sufficient  statement 
of  facts  to  constitute  a  cause  of  suit  on  this 
branch  of  the  case.  Tbe  demurrer  Inter- 
posed in  tbe  case  at  bar  was  general,  and  if 
any  part  of  the  complaint  herein  states  facts 
entitling  the  plaintiff  to  equitable  relief,  the 
'Challenge  submitted  to  his' primary  pleading 
for  insufficiency  should  have  been  overruled, 
and.  this  being  so,  that  part  of  the  complaint 
to  which  attention  has  been  called  may  be 
eliminated,  and  tbe  remainder  thereof  con- 
sidered, to  determine  whether  or  not  an  error 
was  committed  in  sustaining  tbe  demurrer. 
Bliss,  Code  PI.  (3d  Ed.)  5  417;  6  Ency.  Pi. 
&  Pr.  346 ;  Waggy  v.  Scott,  29  Or.  386,  45  Pac. 
774.  Though  a  party  may,  without  the  con- 
sent of  his  attorney,  make  a  bona  flde  adjust- 
ment with  tbe  adverse  party  and  dismiss  an 
action  or  a  suit  before  a  Judgment  or  a  decree 
has  been  rendered  therein.  If  it  appears,  how- 
ever, that  such  settlement  was  collusive  and 
consummated  pursuant  to  the  Intent  of  both 
parties  to  defraud  the  attorney,  the  court 
In  which  the  action  or  suit  was  pending  may 
interfere  to  protect  him,  as  one  of  Its  officers, 
by  setting  aside  tbe  order  of  dismissal,  and 
permitting  him  to  proceed  In  the  cause  In  the 
name  of  his  client  as  plaintiff  to  final  deter- 
mination to  ascertain  what  sura  of  money  or 
Interest  in  the  subject-matter,  if  any,  is  due 
bim  for  his  services  when  fully  performed. 
Jones  V.  Morgan,  99  Am.  Dec.  4.')8;  Randall 
V.  Van  Waeenen  (N.  T.)  22  N.  E.  301,  12  Am. 
St  Rep.  828.  See,  also,  tbe  notes  to  Hanna 
V.  Island  Coal  Co.,  51  Am.  St  Rep.  246, 
where  It  Is  said:  "Sometimes  a  collusive 
settlement  Is  made  between  the  parties  for 
the  purpose  of  defrauding  the  attorney  of 
his  fee  before  any  judgment  or  decree  has 
been  obtained.  When  there  is  an  evident 
Intention  thus  to  cheat  the  attorney,  and  to 
defraud  him  of  his  rights,  the  proper  course 
for  the  attorney  to  pursue  Is  to  proceed  with 
tbe  suit  In  the  name  of  his  client,  notwith- 
standing the  collusive  settlement  for  the  pur- 
pose of  collecting  his  costs."  See,  also,  on 
the  same  subject  the  notes  to  Cameron  v. 
Bopger.  93  Am.  St  Pen.  TW  Mr.  .Tuofl'-e 
Earl.  In  Coughlln  v.  New  York,  etc.,  Ry.  Co., 
27  Am.  Rep.  7.5,  Illnstratlne  this  principle, 
says:  "It  Is  certainly  a  generni  rule  that 
parties  to  an  action  may  settle  the  same 
without  the  Intervention  of  the  attorneys. 
Generally,  a  plaintiff  who  has  a  cause  of 


action  against  a  defendant  may  release  and 
discharge  it  upon  such  terms  as  are  agreeable 
to  him.  This  he  may  do  while  the  action  is 
pending,  and  after  judgment  he  may  cancel 
and  discbarge  tbe  judgment  In  all  this 
generally  he  Infringes  upon  no  privilege,  and 
violates  no  rlgbt  of  bis  attorney.  But  since 
the  Time  of  Lord  Mansfield,  it  has  been  the 
practice  of  courts  to  Intervene  to  protect 
attorneys  against  settlements  made  to  cheat 
them  out  of  their  costs.  If  an  attorney  has 
commenced  an  action,  and  bis  client  settles 
It  with  the  opposite  party  before  judgment 
collusively,  to  deprive  him  of  bis  costs,  the 
court  will  permit  the  attorney  to  go  on  with 
tbe  suit  for  tbe  purpose  of  collecting  bis 
costs."  To  tbe  same  effect  Is  tbe  case  of 
Falconio  v.  Larsen,  31  Or.  137,  48  Pac.  703, 
37  L.  R.  A.  254,  which  was  continued  In  the 
name  of  tbe  original  plaintiff,  notwithstand- 
ing an  alleged  settlement  between  the  parties. 
Before  a  court  will  set  aside  an  order  dis- 
missing a  suit  or  an  action,  made  upon  stipu- 
lation of  the  parties,  without  the  consent  of 
plaintiff's  attorney,  and  allow  the  latter  to 
proceed  with  the  cause  In  tbe  name  of  his 
client  to  determine  the  amount  of  fees  due 
him,  it  must  appear  that  the  defendant  par- 
ticipated in  tbe  fraudulent  intent  to  deprive 
the  attorney  of  bis  compensation.  Courtney 
V.  McGavock,  23  Wis.  619.  When  no  ade- 
quate consideration  Is  given  by  the  defend- 
ant for  the  settlement  and  discbarge  of  an 
action  or  a  suit,  tbe  Insufficiency  of  the  In- 
ducement to  the  contract  affords  evidence  of 
his  bad  faith.  Young  v.  Dearborn,  27  N.  H. 
324.  It  will  be  remembered  that  tbe  com- 
plaint alleges  that  tbe  value  of  the  real  proit- 
erty  In  question  Is  |3,000.  and  that  Steams 
executed  to  Wilson  a  deed  to  tbe  premises 
for  a  nominal  consideration.  This  Is  a  suffi- 
cient averment  of  the  defendant's  intent  to 
deprive  tbe  plaintiff  of  bis  compensation, 
thereby  imputing  to  Wilson  bad  faith.  Based 
on  the  prima  facie  case  thus  made  by  the 
complaint  herein,  was  tbe  plaintiff  entitled 
to  maintain  an  independent  suit  in  equity 
for  the  relief  to  which  he  Is  entitled?  To 
avoid  interminable  litigation,  tbe  rule  Is 
quite  general  that  an  injunction  will  not  be 
granted  to  stay  proceedings  in  another  equi- 
table suit  In  tbe  same  court,  either  upon 
the  application  of  the  parties  to  the  proceed- 
ings to  be  restrained,  their  privies,  or  of 
strangers  thereto,  when  no  reason  is  assign- 
ed why  the  relief  desired  was  not  Invoked 
in  the  prior  suit.  High,  Injunctions  (4tb 
Ed.)  $52;  Spelling,  Extraordinary  Remedy 
(2d  Ed.)  $  47;  16  Am.  &  Eng.  Enc.  Lavt 
(2d  Ed.)  372.  The  test-books  cited  In  sup- 
port of  tbe  legal  principle  thus  declared 
recognize  In  the  same,  or  in  succeeding  para- 
graphs, an  exception  to  this  rule  In  cases  of 
Interpleader.  When  a  plaintiff,  without  the 
knowledge  or  consent  of  bis  attorney,  settles 
a  pending  suit  with  an  adverse  party,  the 
attorney,  by  giving  distinct  notice  to  the  party 
sought  to  be  charged,  of  bis  intention  to 
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continae  the  cause  In  the  name  of  his  client 
for  the  recovery  of  bis  fees  only,  may  pro- 
ceed with  the  salt  for  that  purpose  in  such 
manner,  notwithstanding  the  settlement 
The  Sarah  Jane,  1  Blatchf.  &  H.*401,  Fed. 
Cas.  No.  12,348;  Peterson  v.  Watson,  1 
Blatchf.  &  H.  487,  Fed.  Cas.  No.  11,037.  This 
being  the  proper  mode  of  secnring  the  com- 
pensation to  which  plaintiff  was  Jnstly  en- 
titled, be  conid  have  obtained  adequate  re- 
lief in  the  original  suit.  In  the  name  of  bis 
client,  and  there  was  no  apparent  necessity' 
for  his  becoming  a  party  to  the  prior  pro- 
ceedings In  equity  by  intervention  or  by 
bringing  an  independent  suit  as  in  the  case 
at  bar.  Thus,  In  Randall  y.  Van  Wagenen 
(N.  Y.)  22  N.  B.  361,  12  Am.  St.  Rep.  828, 
a  suit  having  been  settled  and  discontinued 
by  agreement  of  the  parties  without  the  con- 
sent of  the  plalntlfF's  attorney  therein,  the 
latter  brought  an  Independent  suit,  as  in 
the  case  at  bar,  against  the  parties  to  the 
former  proceeding,  to  recover  the  compensa- 
tion stipulated  to  be  paid,  but  the  complaint 
was  dismissed,  the  court  holding  that  the 
attorney  should  have  proceeded  In  the  orig- 
inal suit  In  the  name  of  bis  client  ootwitb- 
Btandlng  the  settlement.  In  speaking  of  the 
method  to  be  pursued  In  such  cases,  Mr. 
Justice  Andrews  says:  "This  Is  an  adequate 
remedy,  and,  we  think,  the  exclusive  remedy, 
where  the  suit  bad  been  fraudulently  settled 
by  the  parties  before  judgment,  to  cheat  the 
attorney  out  of  his  costs.  We  have  found 
no  case  of  an  equitable  action  to  enforce  the 
Inchoate  right  of  an  attorney  under  such  cir- 
cumstances, and  no  such  precedent  ought, 
we  think,  to  be  established.  •  •  •  This 
disposes  of  the  action  so  far  as  It  seeks  to 
enforce,  by  means  of  an  Independent  and  orig- 
inal suit,  the  equitable  right  of  the  plaintiff, 
sought  to  be  defeated  by  the  alleged  fraudu- 
lent and  collusive  settlement"  So,  too.  In 
Story  v.  null.  143  III.  B06,  32  N.  E.  205.  the 
trial  court  dismissed  an  Independent  suit  in- 
stituted by  an  attorney  to  recover  compensa- 
tion to  which  be  claimed  to  have  been  entitled 
for  services  performed  in  another  suit,  which 
was  settled  by  agreement  of  the  parties  there- 
to without  his  consent  Mr.  Justice  Baker, 
in  deciding  that  case,  observes :  "Said  decree 
properly  dismissed  the  Intervening  petition 
of  appellant  out  of  court,  on  the  ground  that 
the  court  of  equity  had  no  jurisdiction  of 
the  subject-matter  of  such  petition."  In 
Williams  V.  IngersoII,  89  N.  Y.  508,  an  at- 
torney was  permitted  to  maintain  an  Inde- 
pendent suit  against  adverse  parties,  to  re- 
cover compensation  due  him  for  services  per- 
formed In  another  suit  In  which  a  sum  of 
money  was  found  due  from  them  to  his  client 
pursuant  to  an  award.  Before  this  money 
was  paid,  however.  It  was  sought  to  be  ap- 
propriated by  legal  proceedings  Instituted 
against  such  client  by  other  parties.  The 
right  of  the  attorney  to  be  paid  out  of  the 
fund  that  he  had  created,  in  preference  to 
others,  was  recognized  on  the  grouud  that 
84  P.— 51 


as  the  defendants  in  the  Independent  suit 
had  not  paid  the  money  to  any  person,  they 
were  stakeholders  and  came  within  the  well- 
recognized  exception  to  the  general  rule  here- ' 
Inbefore  adverted  to.  16  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  372. 

We  have  not  overlooked  the  cases  of  Kan- 
sas Pacific  Ry.  Co.  v.  Thacher,  17  Kan.  92, 
nor  Farry  v.  Davidson,  44  Kan.  377,  24  Pac. 
419,  where  in  the  former  case  attorneys  were 
permitted  to  maintain  an  Independent  action 
against  an  adverse  party  to  recover  fees  due 
from  clients,  who,  without  consent  of  their 
attorneys,  had  settled  the  controversy  Involv- 
ed, and  In  the  latter  case,  under  similar  con- 
ditions, the  attorneys  were  denied  the  right 
to  proceed  in  the  original  action  In  the  name 
of  their  clients^  to  recover  the  compensation 
agreed  upon.  In  the  Kansas  case  first  cited, 
a  section  of  the  statute  of  that  state  Is 
quoted  In  the  opinion  as  follows:'  "An  at- 
torney has  a  Hen  for  a  general  balance  of 
compensation  •  •  •  upon  money  due  to 
his  client,  and  In  the  hands  of  tbe  adverse 
party,  in  an  action  or  proceeding  in  which 
the  attorney  was  employed,  from  the  time 
of  giving  notice  of  the  lien  to  that  party." 
In  construing  this  provision,  in  Kansas  Pac. 
Ry.  Co.  V.  Thacher,  supra,  Mr.  Justice  Brewer 
says:  "Whenever  an  action  is  pending  In 
which  money  Is  due,  the  attorney  may  estab- 
lish his  Hen."  Our  statute  contains  a  similar 
provision,  to  wit:  "An  attorney  has  a  Hen 
for  bis  compensation,  whether  specially 
agreed  upon  or  implied,  as  provided  In  this 
section.  *  ♦  •  (3)  Ui)on  money  In  the 
hands  of  the  adverse  party,  in  an  action, 
suit,  or  proceeding  in  which  the  attorney  was 
employed,  from  the  time  of  giving  notice  of 
the  Hen  to  that  party."  B.  &  C.  Comp.  i 
1063.  If  it  be  assumed  that  the  clause  last 
quoted  warrants  such  a  construction  as  was 
given  to  the  Kansas  statute  In  the  cases  men- 
tioned, the  rule  there  adopted  cannot  be  In- 
voked herein,  for  Wilson  the  adverse  party 
did  not  have  any  money  In  his  hands  be- 
longing to  Steams  In  tbe  suit  in  which  plain- 
tiff was  employed,  nor  so  far  as  disclosed 
by  the  complaint  was  any  notice  of  lien  ever 
given  to  Wilson  as  the  party  to  be  charged. 

It  will  be  remembered  that  tbe  relief 
sought  by  plaintiff  In  the  case  at  bar.  In  ad- 
dition to  tbe  injunction,  was  the  cancellatioa- 
of  the  deed  executed  by  Steams  to  Wilson. 
Plaintiff's  contract  with  Steams,  whereby  It 
is  alleged  In  tbe  complaint  he  was  to  receive 
a  moiety  of  the  land  specified,  if  he  secured 
a  favorable  decree  in  the  original  suit,  was 
not  evidenced  by  any  writing,  in  tbe  absence 
of  which  be  secured  no  estate  or  Interest  in 
the  premises.  B.  &  C.  Comp.  i  793.  Nor 
did  he  take  possession  of  the  land,  so  as 
to  be  able  specifically  to  enforce  tbe  terms 
of  his  agreement  as  against  his  client,  and 
hence  he  could  not  have  Wilson  declared  a 
trustee  holding  the  legal  title  for  him.  By 
proceeding  in  tbe  original  suit  against  Wilsoa 
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in  the  name  of  bis  client,  plaintiff  might 
possibly  have  been  able  to  recover  compensa- 
tion for  his  services,  If  he  conid  have  ob- 
tained therein  the  decree  specified,  but  be- 
cause of  the  Insufficiency  of  his  contract  with 
Steams,  b^  could  not  secure  a  cancellation 
of  the  deed  executed  by  bis  client  to  Wilson. 
The  plaintiff  was  therefore  not  entitled  to 
any  part  of  the  relief  demanded  In  the  com- 
plaint herein,  and  no  error  was  committed  in 
sustaining  the  demurrer  thereto.  The  amend- 
ed complaint  states  facts  relied  upon  with 
greater  particularity  than  the  original  plead- 
ing, but  as  the  averments  thereof  are  in- 
sufficient to  entitle  plaintiff  to  the  equitable 
relief  Invoked,  the  court  did  not  abuse  its 
discretion  In  refusing  to  permit  the  amended 
complaint  to  be  filed.  « 

It  follows  from  these  considerations  that 
the  decree  should  be  affirmed,  and  it  is  so 
ordered. 


(48  Or.  2U) 

SPRAGUB  et  al.  v.  JESSUP. 
(Supreme  Court  of  Oregon.    March  20,   1906.) 

1.  Specific  Performance  —  Pboof  of  Con- 
tbact— scfficienct. 

Before  specific  performance  of  a  contract 
will  be  decreed.  It  must  be  shown  by  full,  com- 
plete, and  satisfactory  proof  to  be  clear,  certain, 
and  unambiguoua. 

[Ed.  No:e. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance.  SS  61,  389.] 

2.  Same— Identity  of  Premises. 

Where,  in  an  action  for  specific  perform- 
ance of  a  contract  to  convey  real  property  and 
to  restrain  defendant  from  prosecuting  ejectment 
against  the  plaintiffs  to  recover  possession  of 
the  premises,  the  complaint  described  the  premis- 
es, and.  after  setting  forth  the  commencement  of 
the  ejectment  action  to  recover  possession  of 
the  premises  described,  alleged  a  contract  where- 
by defendant  sold  and  agreed  to  convey  "said 
real  premises,"  and  the  answer  admitted  the 
commencement  of  ejectment  to  recover  posses- 
sion of  "the  same  lands  and  premises  in  ques- 
tion in  this  suit"  and  that  defendant  was  on  a 
certain  date  and  had  prior  thereto  been  the  own- 
er in  fee  simple  of  "the  premises  described  In 
the  complaint,"  the  identity  of  the  premises  was 
sttflSciently  shown. 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  83  Pac  145. 

HAILEY,  J.  This  case  was  argued,  sub- 
mitted, and  decision  rendered  while  my 
predecessor  was  chief  Justice,  and  the  petl 
tion  for  rehearing  was  filed  after  my  appoint- 
ment. I  have  carefully  examined  and  con- 
sidered the  record  of  the  case,  together  with 
the  motion  and  argument  filed  for  rehearing, 
which  is  based  mainly  upon  the  insufficiency 
oif  the  evidence  to  support  the  decree  entered, 
it  being  claimed  that  Mrs.  Fennell  and  Mrs. 
Jessup  did  not  enter  into  a  contract  that  was 
clear,  certain,  and  nnamblguons  In  Its  terms, 
for  the  reasons:  First,  the  evidence  does 
not  show  that  Mrs.  Fennell  entered  into  any 
contract  with  Mrs.  Jessup,  but  rather  that 
Mrs.  Fennell's  daughters  made  tbe  contract, 
if  any  was  made,  and  stress  is  laid  upon  the 


use  of  the  words  "we"  and  "us"  by  the 
daughters,  as  referring  to  themselves  and 
not  to  their  mother.  Second,  there  is  no 
sufficient  evidence  of  authority  on  the  part 
of  the  daughters  to  act  as  agents  for  their 
mother.  It  is  also  urged  that  there  is  no 
proof  that  Mrs.  Fennell  ever  took  possession 
of  the  property,  and  that  there  Is  no  proof  of 
the  identity  of  the  property  in  controversy. 
Before  specific  performance  of  a  contract, 
will  be  decreed  it  must  be  shown  by  fuU. 
complete,  and  satisfactory  proof  to  be  clear, 
certain,  and  unambiguous  in  its  terms.  This 
Is  the  imquestioned  law  to  be  applied  to  tbe 
facts  in  this  case.  The  testimony  of  the 
defendant  shows  that  she  was  anxious  to  sell 
her  home  place,  the  property  In  controversy, 
for  she  had  placed  it  in  the  bands  of  a  real 
estate  agent  for  that  purpose  and  bad 
personally  called  upon  Mrs.  Fennell  and  talk- 
ed with  her,  and  at  other  times  with  ber 
daughters,  about  selling  It  to  her,  tbe  price 
she  asked  being  $5,500.  She  also  knew  tbat 
Mrs.  Fennell  "had  been  trying  to  sell  tbo 
farm  for  a  long  time,"  and  they  talked  back 
and  forth  and  finally'  she  agreed  to  take 
$5,300,  but  they  would  not  give  it,  and  abe 
went  home  and  Mrs.  Winkler,  one  of  Mrs. 
Fennell's  daughters,  came  over  and  defend- 
ant finally  said:  "I  will  split  the  difference 
and  we  will  call  it  $5,150,  but  that  bad 
nothing  to  do  with  the  furniture.  The  fur- 
niture was  a  different  thing  altogether." 
"They  said  they  could  not  buy  unless  tbey 
sold  the  farm."  Defendant  further  testi- 
fied that  she  received  from  Mrs.  Barr  $200 
and  gave  her  a  receipt  written  by  defendant 
acknowledging  payment  of  that  sum  by  Mrs. 
M.  Fennell  to  bind  tbe  bargain  on  tbe  bouse. 
That,  on  the  day  following  the  payment  of 
the  $200,  Mrs.  Fennell  and  her  family  moved 
Into  the  premises  and  took  possession.  In 
answer  to  a  question  asked  her,  if  tbe 
contract  prepared  by  Mrs.  Barr  on  the  16tb 
and  which  she  refused  to  sign  had  been  so 
written  that  it  would  have  bound  them  to 
take  tbe  land  upon  the  terms  in  It,  would 
she  have  signed  it  she  said:  "I  presume 
I  would.  I  do  not  know  exactly.  I  pFe- 
sume  I  would."  Her  reason  for  not  signing 
the  contract  being,  as  stated  in  answer  to  a 
former  question,  "I  thought  they  bad  all  tbe 
advantages.  Tbey  seemed  to  be  taking 
advantage  of  me,  my  Ignorance  of  business, 
I  suppose  tbey  wanted  to  bind  me  and  not 
themselves.  Not  agreeing  to  take  it  unless 
they  wanted  to,  I  thought  it  was  a  little  too 
one-sided."  Then  again.  In  answer  to  tbe 
question,  "What  was  the  price  you  were  will- 
ing to  take  for  the  land?"  she  answered. 
"I  agreed  to  take  $5,150."  The  •testimony 
on  tbe  part  of  the  plaintiffs  shows  that  Mrs. 
Fennell  owned  a  farm  and  was  desirous  of 
buying  the  property  in  controversy  If  sbe 
could  sell  her  farm,  and  with  that  end  in 
view  she  had  talked  with  defendant  and 
had  her  daughters  talk  with  her,  and  on  tbe 
13th  of  January,  1902,  Mrs.  Fennell  recelT- 
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ed  from  Mr.  Goln  the  sum  of  $30  as  part 
payment  of  tbe  purchase  price  of  $4,500 
for  her  farm,  $2,500  of  which  was  to  be 
paid  on  March  1, 1902,  and  the  remainder  one 
year  from  that  date;  and  that,  relying  upon 
this  sale  of  the  farm,  she,  through  her 
daughters,  entered  Into  the  contract  with,  the 
defendant  to  pay  the  defendant  $5,350  for 
the  property  In  controversy,  including  the 
carpets  and  furniture,  and  upon  that  day 
did  pay  $200  as  a  part  of  the  purchase  price, 
and  received  the  receipt  above  mentioned, 
and  on  the  following  day  removed  from  the 
bouse  in  which  she  was  then  living  into  the 
purchased  property  and  there  made  Improve- 
ments, and  also  sold  at  a  loss  persona) 
property  which  she  bad  in  her  other 
residence.  It  is  also  shown  by  the  testimony 
of  two  disinterested  witnesses  for  the  plain- 
tUTs  that  tbe  defendant  stated  to  them  that 
she  bad  sold  her  property. 

That  tbe  defendant  was  dealing  with  Mrs. 
Fennell  Is  shown  by  her  own  testimony, 
wherein  she  testifies  to  visiting  Mrs.  Fennel) 
for  the  purpose  of  selling  her  the  property, 
and  also  by  tbe  receipt  she  gave  for  tbe  $200, 
both  of  which  facts  show  she  did  not  think 
she  was  dealing  with  Mrs.  Fennell's  daugh- 
ters. The  use  of  the  words  "we"  and  "us" 
by  these  daughters  evidently  referred  to  their 
mother,  for  defendant  understood  they  were 
acting  for  their  mother,  who  was  to  furnish 
the  means  to  purchase  the  property  by  sell- 
ing her  farm.  The  foregoing  testimony, 
together  with  that  set  out  in  the  former 
opinion,  I  think  proves  a  contract  between 
defendant  and  Mrs.  Fennell  which  was  clear, 
certain,  and  nnamblgnous  In  its  terms;  and 
such  proof  Is  full,  complete  and  satisfactory. 
The  contention  on  the  part  of  defendant  in 
explanation  of  the  possession  of  the  premises 
by  Mrs.  Fennell  is  that  she  rented  her  the 
premises  for  a  period  of  15  months,  t>egln- 
Ing  January  15,  1902,  but  the  proof  of  this 
is  neither  full,  complete,  nor  satisfactory, 
and  Is  contradicted  by  the  two  disinterested 
witnesses  heretofore  mentioned.  It  Is  urged, 
however,  that  there  Is  no  proof  that  Mrs. 
Fennell  ever  took  possession  of  tbe  property. 
This  contention  la  not  well  founded  for  the 
evidence  shows  that  defendant  sought  to  sell 
to  Mrs.  Fennell,  Issued  a  receipt  for  $200  to 
her,  and  looked  to  her  as  tbe  responsible 
party  and  principal  wlio  was  to  fumisb  tbe 
money,  and  these  facts,  coupled  with  her 
subsequent  entry  thereon,  are  sutDcIent  proof 
of  her  taking  possession. 

Tbe  only  remaining  question,  then,  is  that 
of  the  Identity  of  the  property  in  controversy. 
This  suit  is  brought  by  plaintiffs  for  tbe 
specific  performance  of  a  contract  to  convey 
certain  real  property  described  in  the  com- 
plaint, and  to  restrain  defendant  from 
prosecuting  an  action  of  ejectment  against 
the  plaintiffs  to  recover  possession  of  the 
same  premises.  Tbe  complaint  describes  the 
premises  and,  after  setting  forth  the 
'Commencement  of  tbe  ejectment  action  by 


defendant  as  plaintiff  against  plaintiffs  as 
defendants  to  recover  possession  of  tbe 
premises  described,  alleges  a  contract  where- 
by defendant  sold  and  agreed  to  convey  "said 
real  premises"  to  one  Margaret  Fennell, 
whose  heirs  are  among  the  plaintiffs.  Tbe 
answer  admits  tbe  commencement  of  the 
ejectment  action,  "to  recover  possession  of 
the  same  lands  and  premises  in  question  in 
this  suit";  and  that  defendant  "was  on  the 
15th  day  of  January,  1902,  and  for  a  long 
time  prior  thereto  had  been  the  owner  iq 
fee  simple  and  in  possession  of  the  lands 
and  premises  described  in  tbe  complaint 
herein."  Since  there  la  only  one  piece  of 
property  described  in  the  complaint  and 
defendant  admits  that  her  action  In  eject- 
ment was  for  the  purpose  of  recovering  tbe 
possession  "of  tbe  same  lands  and  premises 
in  question  in  this  suit,"  I  think  there  can  be 
no  question  about  tbe  identity  of  the  property 
in  controversy,  as  it  is  admitted  by  tbe 
answer,  and  it  is  unnecessary  for  any  of 
the  witnesses  to  describe  it  with  partic- 
ularity. The  only  property  in  controversy 
between  the  parties  was  that  described  In 
the  complaint,  the  correct  description  of 
which  Is  admitted  by  tbe  answer,  and  refer- 
red to  as  the  same  lands  and  premises  in 
question  in  this  suit. 

I  therefore  concur  in  the  opinion  of  Mr. 
Justice  MOORE,  heretofore  written  herein, 
and  the  motion  for  rehearing  is  denied. 


(«  Or.  an) 

GELDARD  v.  MARSHALL. 

(Supreme  Court  of  Oregon.    April  3,  1906.) 

Masixr  and  Servant— Injuries  to  Servant 
— AssDMPTioN  OF  Risk— Instructions. 
An  ins..ruction  that  if  plaintiff  knew  tbe 
rope  broke  on  account  of  Its  weak  and  defective 
condition  tbe  day  before  he  was  injured,  and 
knew  that  defendant  nevertheless  continued  to 
use  it,  he  assumed  the  risk  of  injury  from  ihe 
defective  rope,  was  error,  where,  though  the 
plaintiff  testified  that  be  knew  the  rope  broke 
the  day  before,  there  was  no  evidence  that  the 
plaintiff  knew  why  the  rope  broke,  or  saw  it 
break,  or  that  be  knew  that  the  rope  used  on 
the  day  of  his  injury  was  the  same  which  had 
broken  tbe  day  before. 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  83  Pac.  867. 

BEAN,  C.  J.  Tbe  defendant  does  not  ask 
for  a  rehearing  upon  any  question  discussed  in 
the  opinion,  but,  in  view  of  a  new  trial,  be  re- 
quests the  court  to  pass  upon  the  assignment 
of  error,  based  on  the  giving  of  an  instruction 
to  tbe  effect  that  if  the  plaintiff  knew  tbe 
rope  broke,  on  account  of  its  weak  and  de- 
fective condition,  tbe  day  l>efore  be  was  in- 
jured, and  knew  that  defendant,  neverthe- 
less, continued  to  use  it,  he  assumed  tbe  risk 
of  injury  from  the  defective  rope  by  con- 
tinning  to  work  with  the  persons  using  such 
rope,  and  cannot  complain,  or  recover  Jam- 
ages  If  he  was  Injured  on  account  thereof. 

Tbe  objection  to  this  Instruction  is  that 
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there  was  no  testimony  upon  which  to  base 
it  The  plaintiff  testified  that  he  knew  the 
rope  broke  while  a  brace  was  being  lowered 
the  day  before  he  was  injured,  but  be  did  not 
know  why  the  rope  broke,  or  did  not  know 
whether  It  was  the  same  rope  as  the  one  being 
used  at  the  time  of  his  Injury.  The  bill  of  ex- 
ceptions recites  that  all  the  testimony  as  to 
any  knowledge  on  the  part  of  the  plaintiff 
as  to  why  the  rope  broke  and  as  to  whether 
such  rope  was  being  used  at  the  time  of  his 
Injury  is  that  of  plaintiff  and  that  "no  evi- 
dence was  given  by  any  one  that  plaintiff 
knew  why  the  rope  broke  the  day  before  his 
injury,  or  Saw  It  break,  or  that  he  knew  that 
the  rope  used  on  the  day  of  hte  injury  was 
the  same  rope  which  bad  broken  the  day 
before." 

It  would  seem,  therefore,  from  the  state- 
ment In  the  bill  of  exceptions  that  the  In- 
struction complained  of  was  entirely  outside 
the  evidence,  and,  therefore,  should  not  have 
been  given,  for  It  Is  error  for  a  trial  court 
to  give  instructions  upon  abstract  proposi- 
tions of  law  not  applicable  to  the  facts  In 
evidence,  however  correct  In  themselves. 
Glenn  v.  Savage,  14  Or.  5C7,  13  Pac.  442; 
Woodward  v.  O.  R.  4  N.  Co.,  18  Or.  289,  22 
Pac.  1076;  Pearson  v.  Dryden,  28  Or.  350,  43 
Pac.  166. 

The  petition  is  denied. 


(47  Or.  S2S) 

STATE  v.  LANE. 
(Supreme  Court  of  Oregon.    March  27,  190C.) 

Tbiai^-Remakks  of  Judge. 

B.  &  C.  Comp.  i  139,  providing  that  the 
court  shall  not  present  the  facts  of  the  case,  but 
shall  inform  the  jury  that  they  are  the  exclusive 
judges  of  all  questions  of  fact,  did  not  preclude 
the  judge  from  correcting  a  misstatement  of  a 
witness'  testimony  by  defendant's  attorney  in  ar- 
guing {Tie  case  to  the  jury,  by  merely  making  a 
correct  statement  of  the  testimony  on  the  pomt 
in  question. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
C!ent  Dig.  Trial,  §  408.] 

Appeal  from  Circuit  Court,  Lake  County; 
Henry  L.  Benson.  Judge. 

B.  F.  Lane  was  convicted  of  assault  with 
intent  to  kill,  and  he  appeals.    Affirmed. 

J.  M.  Batchelder,  for  appellant.  A.  M. 
Crawford,  Atty.  Gen.,  for  the  State. 

MOORE,  J.  The  defendant,  B.  F.  Lane, 
was  charged,  by  ah  information,  with  the 
crime  of  assault  with  intent  to  kill,  alleged 
to  have  been  committed  In  Lake  county,  Jan- 
uary 22,  1905,  by  shooting  and  wounding 
one  Birt  McKune,  and,  having  been  tried 
therefor,  he  was  convicted  of  the  crime  of 
assault  with  a  deadly  weapon  and  appeals 
from  the  Judgment  which  followed. 

The  bill  of  exceptions  shows  that  Ambrose 
Beeder,  having  been  called  as  a  witness 
by  the  state,  testified  that  on  January  22, 
1905,  he  was  employed  by  the  defendant 
as  a  sheep  herder;   that  prior  to  the  trial 


he  had  told  several  persons  that  he  witness- 
ed the  shooting  and  saw  McKune  fire  at 
Lane  before  the  latter  shot  at  him.  Reedei 
admitted  that  be  did  not  see  the  shooting 
and  that  bis  prior  statements  In  relation 
thereto  were  Induced  by  fear  of  the  de- 
fendant, and,  in  referring  to  threats  made  by 
Lane  to  him,  the  witness  testified  as  fol- 
lows: "A.  He  said  he  would  have  old  Mack 
to  prosecute  me  If  I  didn't  swear  to  wtiat 
he  wanted  me  to.  Q.  Who  was  tbe  old  Mack 
referred  to?  A.  Fellow  that  was  running  a 
gambling  house  in  Silver  Lake.  Q.  What  is 
his  name?  A.  McCarty.  •  •  •  Q.  Do 
you  recollect  whether  or  not  anything  was 
said  about  McCarty  offering  money  for  in- 
formation about  the  whiskey  stealing?  A. 
Yes;  he  did.  Q.  What  was  it?  A.  He  said 
McCarty  offered  lilm  two  big  twenties,  or 
some  more.  If  be  would  tell  who  the  boys 
were.  Q.  What  was  that  whiskey  stealing 
incident  that  he  referred  to?  A.  I  don't  un- 
derstand it.  Q.  Tell  the  jury  what  the  mat- 
ter was  that  Lane  referred  to  when  he  spoke 
about  the  offer  of  McCarty  to  him  to  give 
information  about  the  boys  stealing  whiskey, 
what  connection  had  you  with  that?  A.  I 
didn't  have  any  connection  to  It  I  came 
along  shortly  afterwards.  Q.  Came  along 
where  do  you  mean?  A  Where  the  boys 
were,  that  had  tbe  whiskey.  Q.  What  whis- 
key? A.  Old  Mack's  saloon  whiskey.  Q. 
Go  on  and  explain  to  tbe  Jury  what  It  was, 
and  when  it  occurred?  A.  I  don't  rememtier 
when  it  occurred.  Q.  About  bow  long  prior 
to  this  shooting  did  It  occur?  A.  That  was 
In  the  summer  before  tbe  shooting ;  last  sum- 
mer. Q.  Go  ahead  and  tell  the  Jury  now 
how  it  was — that  whiskey  stealing  proposi- 
tion was — and  how  you  were  connected  with 
It?  A.  I  was  worthing  in  the  stable  and 
come  along  shortly  after  they  stole  it  I 
was  into  It  and  helped  drink  part  of  it" 
While  the  defendant's  counsel  was  arguing 
the  case  to  the  jury,  the  court  In  response 
to  such  appeal,  referring  to  Beeder's  testi- 
mony, observed:  "Tbe  witness  said  he  was 
'in  If  but  be  meant  clearly  that  he  was  not 
in  the  stealing,  but  was  with  them  after- 
wards and  helped  them  drink  It"  Tbe  de- 
fendant's counsel  excepted  to  such  expres- 
sion, and  contends  that  an  error  was  there- 
by committed. 

The  question  thus  presented  is  whether 
or  not  the  court's  remark  to  defendant's  coun- 
sel, respecting  the  testimony  given  by  a  wit- 
ness, invaded  the  province  of  the  Jury.  Our 
statute,  in  prescribing  the  kind  of  instruc- 
tions to  be  given,  contains  the  following  de- 
claration, to  wit:  "In  charging  the  Jury, 
the  court  shall  state  to  them  all  matters  of 
law  which  It  thinks  necessary  for  thetr  in- 
formation in  giving  their  verdict  but  it  shall 
not  present  the  facts  of  the  case,  but  shall 
inform  the  jury  that  they  are  the  exclusive 
Judges  of  all  questions  of  fact"  B.  &  a 
Comp.  S  139.  It  will  not  do  to  say  that  be- 
cause the  lang^iage  complained  of  was  ad- 
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dressed  to  defendant's  counsel,  tbong^  in  the 
presence  of  the  Jury,  tbat  tbe  expression  was 
not  used  In  charging  them  and  for  that  rea- 
son It  was  harmless.  Any  person  who  has 
carefully  observed  the  attention  which  Jur- 
ors give  to  what  they  consider  to  be  tbe 
court's  predisposition  towards  or  opposition 
to  a  party,  Itnows  tbat  a  Judge's  smile  or 
frown.'  during  tbe  trial  of  a  cause,  seems  to 
influence  tljeir  minds,  thereby  affecting  their 
verdict  As  spoken  language  is  usually  the 
better  means  of  Indicating  prejudice  or  sym- 
pathy than  facial  expression,  tbe  former 
mode  of  revealing  a  mental  condition  la 
therefore  the  more  prejudicial.  Conceding 
tbat  every  comment  made  by  a  court  in  the 
presence  of  a  Jury,  respecting  the  testimony 
given  by  a  witness,  is  in  the  nature  of  nn 
Instruction  (State  ▼.  Stowell,  60  Iowa,  535, 
15  N.  W.  417),  tbe  remark  complained  of  will 
be  examined  to  determine  whether  or  not 
the  language  used  attempted  to  present  the 
facts  of  the  case,  and  for  that  reason  vio- 
lates the  provisioqs  of  the  statute  quoted. 
Tbat  the  court's  observation  to  the  defend- 
ant's counsel  was  subject  to  the  objection , 
Interposed  at  the  trial,  they  cite  the  case  of 
State  V.  Lucas,  24  Or.  168,  33  Pac.  53a  In 
tbat  case  the  language  complained  of  '  re- 
lated to  the  veracity  of  an  unchaste  woman 
who  was  an  important  witness.  Her  credi- 
bility was  a  question  within  the  exclusive 
province  of  a  Jury  to  determine,  without 
suggestion  by  tbe  court  In  the  case  at  bar, 
however,  so  far  as  we  are  able  to  ascertain 
from  an  Inspection  of  the  bill  of  exceptions, 
the  court  was  only  attempting  to  correct 
an  evident  misstatement  of  Reeder's  testi- 
mony, by  suggesting  to  defendant's  counsel 
what  that  witness  had  unquestionably  said. 
It  is  not  to  be  supposed,  nor  do  we  intend 
to  be  understood  as  intimating,  that  the  mis- 
representation of  the  testimony  was  willful. 
In  the  excitement  necessarily  Incident  to 
an  enei^etlc  trial,  testimony  given  In  favor 
of  or  in  opposition  to  a  party  frequently  pro- 
duces Impressions  upon  tbe  minds  of  coun- 
sel that  are  at  variance  with  the  declara- 
tions under  oath  of  tbe  witnesses  as  heard 
by  persons  who  are  less  interested  in  the 
result  of  the  action.  It  is  sometimes  diffi- 
cult to  hear  distinctly  what  a  timid  or 
hesitating  witness  has  said  when  called  to 
the  stand,  and  an  attorney.  In  commenting 
before  tbe  jury  upon  the  testimony  whlcb 
he  supposes  to  have  been  given,  may  Impart 
to  It  a  coloring  not  Justified  by,  and  possibly 
at  Variance  with,  the  exact  words  spoken. 
The  modem  method  of  reporting  trials  of 
actions  enables  opposing  counsel  to  correct 
such  misstatements  by  causing  the  steno- 
graphic'notes  of  the  testimony  given  by  a 
witness  to  l>e  read,  thereby  avoiding  the 
necessity  formerly  existing  of  applying  to 
the  court  for  a  correct  statement  of  tbe 
language  used  under  oath.  Though  the  pre- 
cise interpretation  of  the  testimony  so  given 
la  not  at  present  indispensable  by  the  court. 


as  tbe  arbiter  of  controversies,  when  a  steno- 
graphic report  of  a  trial  is  made,  such  mod- 
ern method  does  not  necessarily  preclude  a 
Judge,  in  case  the  testimony  of  a  witness 
Is  evidently  misstated  by  counsel,  from  cor- 
recting the  error,  if  tbe  language  used  is  a 
repetition  of  tbe  testimony  given.  Thus,  in 
State  v.  Bums,  19  Wash.  52,  52  Pac.  316,  tbe 
defendant  having  been  convicted  of  grand 
larceny  appealed  and  in  affirming  the  Judg- 
ment, Mr.  Ci)ief  Justice  Scott  disposing  of 
a  similar  assignment  declared:  "It  Is  next 
alleged  that  the  court  erred  in  commenting 
on  the  testimony.  Tbe  language  complain- 
ed of  is  that  the  court  said:  'It  is  mostly 
a  case  of  positive  testimony.'  This  was  in 
fact  true.  The  remark  was  not  open  to  the 
charge  that  tbe  court  expressed  an  opinion 
on  the  weight  of  the  testimony.  There  was 
no  error  in  this  respect"  An  examination 
of  Reeder's  testimony,  whlcb  has  been  here- 
inbefore set  out  In  its  entirety,  on  this  branch 
of  the  case,  conclusively  shows  that  the 
court's  remark  was  In  effect  a  correct  state- 
ment thereof,  and  this  being  so,  no  error  was 
committed  as  alleged. 

Another  alleged  error  is  assigned  by  de- 
fendant's counsel;  but  deeming  It  unimpor- 
tant, the  Judgment  is  affirmed. 


(SS  Colo.  481) 
KRIPPENDORP-DITTMAN  CO.  v.  TRENO- 

WETH  et  al. 
(Supreme  Court  of  Colorado.    Jan.  8,.  1906.) 

1.  Fbaodulent  Conveyances  —  Considera- 
tion—Sufficiency AS  Against  Creditors. 

A  bill  of  sale  executed  by  a  debtor  did  not 
include  bis  t>ook  accounts,  but  at  the  time  it 
was  made  the  book  accounts  were  transferred  by 
assignments  made  on  the  l>ooks.  There  was 
evidence  allowing  tbat  the  assignments  of  the 
book  accounts  were  a  part  of  the  transaction 
involved  in  the  bill  of  sale.  Held  to  support  a 
finding  that  the  assignments  of  the  book  ac- 
counts were  supported  by  the  consideration  sup- 
porting the  bill  of  sale  and  were  valid  as  against 
other  creditors. 

2.  Writ  of  Error— Rbcobd— Evidence, 

A  stipulation  between  counsel  made  at  a 
subsequent  trial  that  the  evidence  set  forth  in 
the  bill  of  exceptions  on  a  writ  of  error  to  re- 
view a  judgment  on  a  former  trial  should  be 
considered  as  before  the  court  did  not  make  such 
evidence  a  part  of  the  record  on  a  writ  of  error 
to  review  the  judgment  rendered  at  the  Bul>se- 
quent  trial. 

Error  to  District  Court.  Gilpin  County; 
A.  H.  De  France,  Judge. 

Action  by  the  Krippendorf-Dlttman  Com- 
pany against  Charles  Trenoweth  and  others. 
There  was  a  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

C.  M.  Kendall,  for  plaintiff  In  error.  H. 
M.  Orahood  and  Chase  WItbrow,  for  de- 
fendants in  error. 

MAXWELL,  J.  This  is  the  third  time  tbe 
subject-matter  of  this  litigation  has  been 
before  the  appellate  courts  of  this  state.  A 
restatement  of  the  facts  and  issues  herein  Ip- 
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volved  Is  rendered  unnecessary  by  the  very 
full  statement  of  facts  In  the  cases  of  Brown 
V.  Potter,  13  Colo.  App.  512,  58  Pac.  785, 
and  Krlppendorf-Dittman  Co.  y.  Trenoweth, 
16  Colo.  App.  178,  04  Pac.  373. 

In  the  last-entitled  case  the  reversal 
was  based  upon  the  fact  that  the  evidence 
as  presented  in  the  record  there  under  con- 
sideration did  not  show  that  the  book  ac- 
counts involved  therein  were  transferred  as 
part  of  the  same  transaction  witnessed  by 
the  bill  of  sale,  and  for  the  same  considera- 
tion, or  that  the  transfer  of  such  book  ac- 
counts was  based  upon  a  new  and  separate 
consideration.  This  is  manifest  from  the 
following  extracts  'from  the  opinion  in 
Krippendorf-Dittman  Co.  v.  Trenoweth,  su- 
pra. "Upon  the  evidence  here,  they  [the 
book  accounts]  were  not  transferred  to  him 
[Potter]  together  with  the  other  property 
and  the  consideration  of  the  purchase  of 
that  property  was  not  the  consideration  of 
their  purchase.  Potter's  purchase  of  the 
merchandise,  fixtures,  and  furniture  was 
evidenced  by  a  written  bill  of  sale  executed 
by  Cbarles  Trenoweth.  No  book  accounts 
passed  by  that  instrument.  •  •  •  And  It 
was  in  consideration  of  the  transfer  to  blm 
of  that  particular  property  and  no  other, 
that  Potter  agreed  to  cancel  the  Indebted- 
ness of  Trenoweth  to  the  bank  and  pay  the 
'claims  of  other  preferred  creditors.  The  as- 
signment of  the  accounts  was  therefore  of 
necessity  a  different  transaction  supported, 
If  supported  at  all,  by  a  different  considera- 
tion. But  no  separate  consideration  was 
claimed  for  It,  and  in  so  far  as  the  record 
throws  any  light  on  the  subject,  this  trans- 
fer was  made  without  any  consideration 
whatever."  The  concluding  paragraph  of 
the  opinion  in  the  last  cited  case  is  as  fol- 
lows :  "Upon  the  evidence,  as  we  have  It,  an 
accounting  should  have  been  ordered  to  as- 
certain what  sums  were  collected,  and  by 
whom ;  and  what  other  sums  were  not, 
which,  by  the  exercise  of  reasonable  dili- 
gence, might  have  been;  and  unless  at  the 
nest  trial  a  valid  contract  of  which  the  bill 
of  sale  is  a  part,  shall  be  shown,  from  which 
It  shall  appear  that  the  accounts  and  the 
merchandise,  furniture,  and-  fixtures,  were 
sold  together  for  the  same  consideration.  It 
will  be  the  duty  of.  the  court  to  order  the 
accounting,  and  when  it  shall  be  bad,  to 
enter  the  proper  Judgment  A  contract  may 
rest  partly  in  writing  and  partly  in  parol, 
or  in  two  instruments  of  writing  executed 
contemporaneously,  and  relating  to  the  same 
sub.1ect-matter ;  but  to  enable  the  court  to 
say  that  the  accounts  were  included  in  the 
sale,  it  must  appear  that  all  the  property, 
merchandise,  furniture,  fixtures,  and  ac- 
counts, were  transferred  by  the  same  con- 
tract." 

To  meet  the  grounds  upon  which  the 
above  reversal  was  based,  defendants  In  the 
court  below  upon  the  retrial  of  this  case, 


Introduced  testimony  to  the  effect,  that  at 
the  same  time  the  bill  of  sale  introduced  at 
the  former  trial  was  made,  the  book  ac- 
counts were  transferred  to  Potter  by  as- 
signments In  writing  made  on  the  books.  Im- 
mediately after  the  bill  of  sale  was  executed 
by  Trenoweth  to  Potter,  which  assignments 
were  a  part  of  the  same  transaction  as 
that  involved  In  the  bill  of  sale,  and  were 
supported  and  based  upon  the  consideration 
stated  in  the  bill  of  sale.  The  assignments 
written  upon  the  books  were  In  the  follow- 
ing words:  "Central  City,  July  27.  1896. 
For  value  received  I  do  hereby  sell,  assign, 
transfer  and  set  over  to  Thomas  H.  Potter 
all  the  accounts,  claims  and  demands  con- 
tained in  this  book,  with  authority  to  the 
said  Thomas  Potter  to  sue  for  and  collect 
the  same  in  my  name  or  in  his  own  name 
as  he  may  see  fit,  but  In  any  event  to  bls' 
own  use.  Ctaas.  Trenoweth."  The  fore- 
going testimony  was  uncontradicted,  and  no 
attempt  was  made  to  avoid  the  force  and 
effect  of  the  same.  A  trial  to  the  court 
without  a  Jury  resulted  In  a  Judgment  in 
favor  of  defendants,  and  dismissal  of  plain- 
tiff's bin  of  complaint 

Plaintiff  in  error  contends  that  the  evi- 
dence presented  in  no  essential  particular 
changed  the  record  which  was  before  the 
Court  of  Appeals  In  the  former  case,  and 
that  therefore  the  court  erred  in  refusing  to 
direct  an  accounting  of  the  money  collected 
on  the  book  accounts.  This  contention  is 
manifestly  without  merit  for  the  reason  that 
the  testimony  introduced  fully  and  com- 
pletely supplies  the  lack  of  evidence  in  the 
former  record,  upon  which  the  reversal  of 
the  Judgment  of  the  court  below  was  predi- 
cated. It  is  also  contended  that  error  was 
committed  by  the  court  In  the  admission  and 
rejection  of  testimony.  We  may  eliminate 
from  consideration  all  of  the  testimony  ob- 
jected to  by  plaintiff  in  error,  and  there  Btill 
remains  In  the  record  abundant  testimony  to 
warrant  the  finding  that  the  assignment  of 
the  book  accounts  hereinbefore  set  forth,  was 
a  part  of  the  same  transaction  and  based 
upon  and  supported  by  the  same  considera- 
tion as  that  involved  in  the  bill  of  sale  re- 
ferred to  in  the  opinion  In  the  former  case. 
Plaintiff  in  error  also  contends  that  It  is 
entitled  to  a  consideration  of  the  questlMi 
as  to  whether  or  not  the  defendants  below 
did  not  take  more  for  the  payment  of  their 
debt  than  they  were  entitled  to  when  deaHng 
with  a  failing  creditor.  We  are  precluded 
from  a  consideration  of  this  question,  for 
the  reason  that  there  is  no  testimony  incor- 
porated In  the  record  here  presented  upon 
which  such  consideration  can  be  based.  It 
was  stipulated  at  the-  trial  by  counsel  that 
the  evidence  set  forth  In  the  bill  of  excep- 
tions in  the  former  record,  including  the  dep- 
ositions, should  be  considered  as  before  the 
court. 

The  evidence  and  depositions  referred  to. 
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ooTcred  by  the  above  stipulation,  were  not 
made  a  part  of  tbia  record,  which  Is  a  suffi- 
cient reason  for  declining  to  entertain  con- 
sid^atlon   of  the  question  here  presented. 

There  being  no  error  in  the  Judgment,  it 
will  be  affirmed. 

Affirmed. 

GABBERT,  C.  J.,  and  GUNTBJR,  J.,  con- 
curring. 


(S6  Colo.  175) 

PATTERSON  et  al.  v.   FT.  LYON  CANAL 

CO.  et  al. 
(Suprerae  Court  of  Colorado.    Jan.  8,   1906.) 

1.  LiMrrATiON    OF   Actions— Excess    Wateb 
Rights — Accbuai.  of  Right  of  Action. 

Plaintiff  and  others  twught  certain  water 
rights  under  deeds  providing  that,  when  rights 
were  sold  and  in  force  equal  to  the  estimated 
capacity  of  the  system  to  supply  water,  the  title 
to  the  canal  system  should  pass  to  the  owners 
and  holders  of  such  water  rights.  Plaintiff's 
water  right  was  initiated  May  18,  1887,  and 
thereafter  and  prior  to  April  18,  1803,  water 
rights  in  excess  of  the  capacity  of  the  system 
were  sold,  which  excess  rights  plaintiff  sought 
to  have  canceled.  Held,  that  plaintiff's  right 
of  action  accrued  immediately  after  the  con- 
■tracts  and  deeds  conveying  such  excess  rights 
were  issued,  and  was  barred  after  five  years 
thereafter  by  2  Jlills'  Ann.  St.  §  2912,  provid- 
ing that  bills  for  relief  in  all  other  cases  not 
otherwise  provided  for  shall  be  filed  within 
five  years  after  the  cause  of  action  shall  accrue. 
[Ed.  Note. — For  cases  in  point,  see  voL  33, 
Cent.  Dig.  Limitation  of  Actions,  S  245.] 

2.  Same— Trespass— Suspension. 

Where  holders  of  excess  water  rights  in 
a  canal  system  were  in  possession  and  were 
receiving  water  under  deeds  and  contracts 
purporting  to  convey  to  them  an  interest  in 
the  system,  they  were  not  trespassers  as  against 
the  owners  of  the  original  rights  to  the- capacity 
of  the  system,  who  were  solely  entitled  to  the 
property,  so  as  to  suspend  limitations  against 
an  action  by  such  original  owners  to  cancel 
such  excess  rights  until  the  determination  of 
a  suit  against  a  portion  of  such  excess  holders, 
in  which  it  was  decided  that  they  acquired  no 
rights  under  their  deeds. 

Appeal  from  District  Court,  Bent  County; 
Jesse  G.'Northcutt,  Judge. 

Suit  by  Frank  G.  Patterson  and  others 
against  the  Ft.  Lyon  Canal  Company  and 
others.  From  a  judgment  dismissing  the  ac- 
tion, plaintiffs  appeal.    Affirmed. 

In  Jul^  1904,  action  was  instituted  by  ap- 
pellant Patterson,  on  behalf  of  himself  and 
others  similarly  situated,  for  the  purpose  of 
canceling  what  is  designated  as  "excess 
water  rights"  in  the  Ft  Lyon  Canal  Com- 
pany. To  this  action  the  canal  company  and 
certain  individuals  were  made  parties  de- 
fendant. The  indlTiduals  made  defendants 
are  owners  of  alleged  excess  rights.  The 
facts  disclosed  by  the  complaint  upon  which 
plaintiff  relied  for  the  relief  sought,  so  far  as 
necessary  to  state,  are  substantially  as  fol- 
lows: There  was  originally  organized  what 
is  known  as  the  Arkansas  River  Land,  Reser- 
voir &  Canal  Company.  This  was  succeeded 
by  the  La  Junta  &  Lamar  Canal  Company. 


These  companies  collectlyely  sold  water 
rights  largely  In  excess  of  the  estimated 
capacity  of  the  canal  and  reservoir  system  to 
supply.  The  deeds  and  contracts  issued  by 
these  companies  provided  that,  when  rights 
were  sold  and  in  force  equal  to  the  estimated 
capacity  of  the  system  to  supply  with  water, 
then  the  title  to  the  canal  system  should 
pass  to  the  owners  and  holders  of  such  water 
rights.  All  parties  owning  or  claiming  rights 
in  the  system  deraigned  title  thereto  through 
deeds  containing  this  provision.  The  alleged 
excess  sr.les  were  made  prior  to  April,  1893, 
and  water  has  been  and  Is  being  distributed 
to  the  claimants  of  these  excess  rights. 
Thereafter  a  holder  of  water  rights  within 
the  estimated  capacity  of  the  canal  system 
commenced  an  action,  which  finally  culmi- 
nated in  a  Judgment  adjudging  the  water- 
rlgbt  holders  the  owners  of  the  system,  and 
who.  In  conformity  with  the  order  of  the 
court,  organized  the  Ft  Lyon  Canal  Company 
and  entered  Into  the  possession  and  control  of 
the  property.  This  company  then  commenced 
a  suit  to  cancel  certain  of  the  excess  water 
rights.  In  this  action  Judgment  was  in  favor 
of  the  company,  which,  on  appeal,  was  af- 
firmed by  this  court  in  July,  1903.  Blakely 
V.  Ft  Lyon  Canal  Company,  31  Colo.  224,  73 
Pac.  249.  This  Judgment  was  based  sub- 
stantially upon  the  ground  that  the  purchas- 
ers of  the  excess  rights  took  nothing  by  their 
deeds  and  contracts.  Plaintiff  Patterson  is 
the  holder  of  a  right  within  the  estimated 
capacity  of  the  canal  system,  purchased  in 
1887,  and  asks  that  the  remaining  excess 
rights  be  canceled.  The  length  of  the  canal 
system  is  upwards  of  113  miles,  and  the 
number  of  consumers  over  600,  200  of  whom. 
It  is  claimed,  hold  alleged  excess  rights. 
Plaintiff  alleges  that  he  does  not  know,  and 
cannot  obtain  without  unusual  effort  the 
names  of  all  the  owners  of  the  legal  rights 
in  the  canal.  For  that  reason  he  asked  an 
order  requiring  the  canal  company  to  furnish 
a  list  of  the  names  and  addresses  of  the  own- 
ers of  all  rights  In  the  system,  designating 
those  who  were  holders  within  the  estimated 
capacity  of  the  canal,  and  those  without  In 
order  that  he;  might  join  these  parties  as 
plaintiffs  or  defendants,  as  may  be  necessary 
and  proper.  The  prayer  of  the  complaint  Is 
for  a  decree  ascertaining  who  are  the  true 
owners  of  the  canal,  that  all  persons  claiming 
water  rights  thereunder  be  made  parties  to 
the  suit  that  it  be  ascertained  what  water 
rights  are  legal  and  entitled  to  share  in  the 
distribution  of  water  from  the  canal,  and 
that  all  rights  in  excess  of  the  estimated 
capacity  of  the  canal  system  be  canceled. 
The  complaint  is  quite  voluminous,  but  we 
think  the  foregoing  sufficiently  presents  the 
one  question  we  shall  determine,  namely, 
whether  or  not  the  action  Is  barred  by  the 
statute  of  limitations.  The  defendants  raised 
that  question  below  by  demurrer,  which  was 
sustained,  and  the  action  dismissed. 
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Jno.  R.  Smith  and  A.  M.  Lambrlgbt,  for 
appellante.    Cbas.  B.  Cast,  for  appellees. 

GABBERT,  a  J.  (after  stating  the  facts). 
Our  statute  of  limitations  makes  special  pro- 
vision as  to  the  time  within  wbich  certain 
8peclfie<)  actions  shall  be  brought,  and  for 
the  purpose  of  providing  for  those  actions 
not  specially  designated  provides  that  "bills 
of  relief  •  ♦  •  in  all  other  cases  not 
herein  provided  for  shall  be  filed  within  five 
years  after  the  cause  thereof  shall  accrue, 
and  not  after."  Section  2912,  2  Mills'  Ann. 
St  This  is  the  statute  invoked  on  behalf  of 
the  appellees.  Coimsel  for  appellants  con- 
tend that  this  statute  Is  not  applicable  to  the 
facts  stated  in  the  complaint  The  statute 
of  limitations  begins  to  run  from  the  time 
when  the  plaintiff's  cause  of  action  accrues. 
19  Enc.  Law,  193.  This  rule  is  never  ques- 
tioned, but  the  difficulty  lies.  In  determining 
when  the  cause  of  action  Is  to  be  deemed  as 
having  accrued.  Tbe  important  question, 
then,  is,  when  did  the  cause  of  action  in- 
stituted by  plaintiff  on  behalf  of  himself  and 
others  similarly  situated  accrue?  Plaintiff 
Patterson's  right  was  initiated  by  piirchase 
In  May,  1887.  Subsequently,  and  prior  to 
April,  1893,  the  allrged  excess  rights — that 
is,  those  rights  in  excess  of  the  estimated 
capacity  of  the  canal — were  sold  and  evi- 
denced by  contracts  or  deeds.  What  then, 
was  the  earliest  date  at  which  an  action 
might  have  been  maintained  by  plaintiff  or 
bis  grantors  to  annul  or  set  aside  these  con- 
tracts and  deeds,  or  to  enjoin  the  distribu- 
tion of  water  thereunder?  We  think  there 
jcan  be  but  one  answer  to  this  inquiry,  name- 
ly, immediately  after  these  contracts  and 
deeds  were  issued.  They  purported  to  con- 
vey an  interest  in  the  canal  system.  If  they 
did  not  it  was  because  there  was  none  to 
convey.  They  were  not  null  and  void;  but 
whether  they  conveyed  an  Interest  depended 
upon  conditions  existing  at  the  time  they 
were  executed  and  delivered.  The  right  of 
plaintiff  or  his  grantors  to  raise  this  ques- 
tion by  an  appropriate  action  accrued  not 
later  than  April,  1893,  or  more  than  11  years 
prior  to  the  date  when  this  action  was  in- 
stituted in  the  court  below;  and  we  are 
therefore  of  the  opinion  that  the  statute 
invoked  on  behalf  of  the  appellees  is  clearly 
applicable  to  the  facta  of  this  case. 

It  is  also  suggested  by  counsel  for  appel- 
lants that  It  was  neither  the  right  nor  the 
duty  of  the  plaintiff  to  Institute  his  action 
until  after  the  decision  of  this  court  in 
Blakely  v.  Ft  Lyon  Canal  Co.,  supra,  because 
prior  to  that  decision  it  was  not  known  what 
the  relative  rights  of  the  purchasers  within 
the  estimated  capacity  of  the  canal  and  those 
In  excess  of  such  capacity  would  be.  Cer- 
tainly this  contention  Is  without  merit.  The 
decision  of  this  court  In  the  case  referred  to 
gave  the  parties  no  new  rights,  but  merely 
determined  what  they  were  under  the  con- 
tracts and  deeds  of  purchase.    They  were  no 


different  under  that  decision  than  before;. 
The  rights  of  the  parties  l)efore  the  court 
were  adjudicated,  but  this  adjudication  added 
nothing  to,  nor  took  anything  away,  from 
those  who  were  not  parties  to  that  action. 

It  Is  also  urged  that  because  of  the  penden- 
cy of  the  action,  wbich  was  finally  determined 
In  Blakely  v.  Canal  Co.,  supra,  that  the  plain- 
tiff and  pthers  similarly  situated  were  excos- 
ed,  as  we  understand  the  argument  of  connsd 
for  appellants,  from  l>eginnlng  an  action  at 
an  earlier  date  to  cancel  the  excess  rights  of 
parties  not  before  the  court  in  that  suit  We 
do  not  see  how  this  contention  can  have  any 
application  as  against  the  statue  of  limita- 
tions. Possibly  it  might  be  a  proper  matter 
to  consider  in  case  the  defense  in  this  case 
was  merely  one  of  laches;  but,  aside  from 
this,  when  it  must  have  been  known  by  plain- 
tiff that  the  action  on  the  part  of  the  canal 
company  was  only  to  annul  a  iK>rtIon  of  the 
excess  rights,  it  was  bis  duty,  as  well  as  his 
privilege.  If  the  canal  company  refused  to  in- 
clude others,  by  some  appropriate  action,  to 
have  compelled  the  company  to  Include  all 
holders  of  excess  water  rights. 

Finally,  it  is  urged  by  counsel  for  appel- 
lants that  the  statute  of  limitations  does 
not  apply  to  this  action  because  they  and 
others  similarly  situated  have  at  all  limes 
b^n  the  owners  and  In  possession  of  the 
canal  system;  that  the  holders  of  excess 
rights  were  in  effect  trespassers;  and  that 
the  statute  of  limitations  does  not  mn  against 
owners  in  the  peaceable  possession  of  their 
property,  because  at  times  some  one  else  in- 
vades their  rights.  This  proposition  Is  not 
applicable  to  the  facta  of  this  case.  All  tiie 
Individual  parties  defendant  to  the  action 
Instituted  by  plaintiff  in  connection  with  their 
co-owners  have  been  in  possession  of  the  sys- 
tem and  supplied  with  water  therefrom  for 
more  than  11  years.  The  holders  of  excess 
rights  have  not  been  trespassers,  but  claim- 
ants pro  tanto  In  the  canal  system  under 
deeds  and  contracts  purporting  to  convey 
them  an  interest  therein.  So  far  as  this 
case  is  concerned  all  appear  to  have  been 
treated  alike  in  the  distribution  of  water. 
The  action  is  not  to  restrain  a  trespass,  but 
to  cancel  rights  which  It  Is  said  ought  to  be 
annulled  because  they  are  in  excess  of  the 
estimated  capacity  of  the  canal  system  to  sup- 
ply. These  rights,  as  we  have  said,  were  Ini- 
tiated at  the  time  the  contracts  or  deeds  w&e 
Issued  therefor.  In  order  to  obtain  a  Judg- 
ment canceling  them.  It  would  be  necessary 
for  the  plaintiff  to  go  back  of  a  period  wbich 
the  statute  of  limitations  says  he  shall  not 

The  statute  of  limitations  after  which  the 
one  In  this  state  has  been  copied  has  been 
in  existence  for  nearly  three  centuries.  Ex- 
perience had  dcmonsb-ated  the  necessity  of 
placing  a  limit  upon  the  time  within  which 
certain  specified  actions  could  be  brought 
The  peace  and  good  order  of  society,  the  op- 
portunities for  the  commission  of  frauds, 
and  the  difficulty  of  defending  against  actions 
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which  had  accrued  many  years  before  they 
were  brought,  prompted  a  policy  which  re- 
sulted in  the  enactment  of  a  statute  of  limita- 
tions which  is  now  universally  held  to  be  one 
of  repose  prescribing  a  limit  of  time  within 
which  actions  must  be  brought;  otherwise, 
they  cannot  be  maintained  against  parties 
who  see  'fit  to  avail  themselves  of  the  privi- 
lege of  the  statute.  19  Enc.  Law.  146; 
Greenwald  v.  Appell  (C.  C.)  17  Fed,  140.  The 
wisdom  of  such  a  statute  Is  clearly  evident  in 
this  case.  The  canal  of  the  defendant  com- 
pany is  upwards  of  113  miles  in  length. 
According  to  the  complaint,  there  are  more 
than  600  consumers  supplied  with  water  from 
the  canal  system.  Large  sums  must  neces- 
sarily have  been  expended  by  these  consum- 
ers and  their  grantors  in  the  improvement 
of  farms  and  the  establishment  of  homes. 
By  the  action  Instituted  by  plaintiff  all  the 
water  rights  are  attacked,  because  it  Is  the 
purpose  of  that  proceeding  to  enter  upon  an 
inquiry  to  ascertain  which  are  within  and 
which  are  without  the  estimated  capacity  of 
the  canal  system  to  supply.  This  means  a 
large  exjiendlture  of  money  in  the  way  of 
expenses,  but,  above  all,  would  result  In  ren- 
dering the  title  to  these  rights  unstable  and 
uncertain  until  the  questions  which  the  plain- 
tiff proposes  to  open  and  have  adjudicated 
were  finally  adjusted.  This  would  seriously 
affect  the  Interests  of  the  major  part  of  the 
population  of  three  counties.  It  Is  fairly 
deduclble  from  the  complaint  that  the  holders 
and  claimants  of  rights  In  the  canal  system 
have  been  such  holders  by  themselves  and 
through  their  grantors  for  many  ^ears  last 
past ;  that  during  this  period  they  have  been 
applying  water  to  their  lands,  deralgning  title 
to  exercise  this  right  through  deeds  and  con- 
tracts which  were  executed  and  delivered  pri- 
or to  April,  1893 ;  that  since  that  day  they  have 
been  recognized  as  owners  in  the  property, 
but  now.  if  this  action  can  be  maintained, 
these  rights,  which  by  lapse  of  time  they 
doubtless  deemed  secure,  will  be  unsettled 
and  may  be  destroyed.  Certainly  these  con- 
ditions should  not  be  permitted  to  be  brought 
about,  or  title  to  valuable  rights  shaken,  if 
In  any  legal  way  this  can  be  avoided.  Our 
statute  of  limitations  was  enacted  to  prevent 
the  maintenance  of  actions  which  would 
have  this  effect. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Affirmed. 

STEELE  and  CAMPBELL,  JJ.,  concur. 


(35  Colo.  S12) 

FRANKLIN  et  al.  v.  BURRIS  et  al. 

(Sopreme  Conrt  of  Colorado.    Jan.   8,   1906.) 

1.  AppkaI/— Waivbb  of  Ebbobs— RUI.IROS  on 
Nonsuit. 

Where  defendants,  after  a  motion  for  non- 
suit on  the  ground  of  variance  was  reserved  by 
the  court,  introduced  evidence  in  support  of 
ianiea    raised    by    affirmative   defenses    and    a 


cross-complaint  Interposed  by  them,  they  there- 
by waived  the  ruling  on  the  nonsuit,  and  coold 
not,  on  appeal,  raise  any  question  except  as  ' 
to  matters  connected  with  the  issues  raised  by 
their  answer  and  cross-complaint. 
2.  Specifio  Perfobmance  —  Issues  —  Decree. 
Where  defendants,  in  a  suit  for  specific 
performance,  pleaded  affirmative  defenses,  and 
by  way  of  counterclaim  set  up  a  right  in  them- 
selves to  a  conveyance  from  the  record  owners, 
brought  in  cross-parties,  and  prayed  that  they 
be  decreed  to  be  the  owners,  and  placed  In 
po3ses.sion  of  the  premises,  and  for  further  enult-  . 
able  relief,  it  was  proper  for  the  Court,  on  find- 
ing against  defendants  on  their  counterclaim, 
to  render  a  decree  directing  a  conveyance  to 
a  cross-defendant  of  all  defendants'  interest 
in  the  premises. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;   Louis  W.  Cunningham,  Judge. 

Action  by  Mattle  B.  Bnrrls  and  others 
against  Georgia  Franklin  and  others.  From 
the  decree  rendered,  certain  defendants  ap- 
peal.   Affirmed. 

Charles  J.  Hughes,  F.  L.  Shaw,  and  R. 
O.  Withers,  for  appellants.  A.  W.  Rucker, 
Jno.  R.  Dixon,  and  J.  O.  Helm,  for  appellees. 

CAMPBELL,  J.  Appellants,  who  were 
defendants  below,  seek  the  overthrow  of 
a  decree  which  determined  that  the  mining 
property  to  which  the  opposing  parties  make 
claim  belongs  to  plaintiffs'  grantee,  and  not 
to  defendants.  They  assign  many  grounds 
for  error,  which  are  without  merit.  There 
is  only  one  assignment  which,  even  at  first 
blush,  might  be  called  fairly  debatable,  but 
which,  on  careful  examination,  will  be 
found  to  be  untenable.  In  our  view,  this 
assignment,  if  decided  In  favor  of  appellees' 
contention,  establishes  the  correctness  of 
the  decree,  irrespective  of  the  merits  of  all 
the  others.  To  a  full  understanding  of  the 
question  It  raises,  a  somewhat  detailed 
statement  of  the  contents  of  the  voluminous 
pleadings  will   materially  contribute. 

Mattle  B.  Burris,  as  the  assignee  of  her 
husband,  William  M.  Burris,  brought  this 
action  as  the  sole  plaintiff  against  the  de- 
fendants as  heirs  at  law  of  Benjamin 
Franklin,  deceased,  to  compel  a  conveyance 
of  certain  mining  property  in  accordance 
with  the  requirements  of  a  contract  there- 
for which  was  entered  into  between  Ben- 
jamin Franklin  and  plaintiff's  assignor. 
The  complaint  Is  In  the  ordinary  form  for 
specific  performance,  alleging  the  contract, 
the  performance  by  plaintiff,  and  nonper- 
formance by  defendants,  of  the  conditions 
thereby  Imposed  upon  them  respectively. 
To  this  complaint  the  defendants  filed  an 
answer,  of  which  the  first  defense  denied 
that  their  ancestor  ever  made  the  contract 
pleaded  in  the  complaint,  and  alleged  that  In 
June,  1888,  he  and  William  M.  Burris  did 
enter  Into  a  contract  different  from  the  one 
set  out  in  the  complatpt  concerning  the 
same  mining  property,  whereby,  among  oth- 
er things,  Franklin  agreed  to  convey  It  to 
Burris  whenever  the  latter  paid  to  the  former 
the  sum  of  $5,000;  that  this  contract  never 
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vras  performed  by  ettber  of  tbe  Iinraedlnte 
parties  thereto,  or  tbcir  successors  or  repre- 
sentatiTes. 

As  a  second  defense,  defendants  say  that 
thereafter,  and  In  February,  1809,  Burris 
and  Franklin,  the  parties  to  tbe  first  con- 
tract, concluded  to  abandon  It,  and,  witb 
the  full  knowledse  and  consent  and  at  the 
instance  of  William  M.  Burris,  Franklin, 
and  plaintiff  herein,  the  wife  of  William  M. 
Burris,  entered  into  a  new  and  distinct 
contract,  called  In  the  record  tbe  second 
contract,  which  was  Intended  to,  and  did, 
abrogate  the  first,  and  into  which  all  rights 
Of  either  party  to  the  first  were  mersed; 
that  In  the  second  contract  it  was  provldod, 
among  other  things,  that  Frnnkliu  would 
convey  all  of  his  rights  and  interests  in 
the  mining  property  to  the  plaintiff  upon 
the  payment  by  the  latter  of  certain  sums 
of  money,  as  therein  specified;  that  plaintiff 
has  never  complied  witb  any  of  Its  terms 
to  be  by  her  performed  as  a  condition  pre- 
cedent to  the  conveying  of  the  property  by 
Franklin,  and,  by  reason  thereof  the  same 
bas  become  forfeited.  And,  by  reason  of 
tbe  matters  set  forth  In  these  two  defenses, 
defendants  ask  that  plaintiff's  action  be  dis- 
missed. 

For  a  third  and  separate  defense,  and  by 
way  of  a  cross-complaint,  defendants  al- 
lege the  making  of  the  first  contract  be- 
tween plaintiff's  assignor,  William  M.  Bur- 
ris, and  tbeir  ancestor,  Benjamin  Frank- 
lin, which  was  never  performed,  the  aban- 
donment thereof,  and  tbe  execution  of  tbe 
second  contract,  as  previously  described  In 
this  statement;  that  under  the  second  con- 
tract William  M.  Burris  entered  Into  posses- 
sion of  tbe  mining  property  as  a  tenant  of 
Benjamin  Franklin,  and  ever  since  bas  been 
in  such  possession  and  paid  rent  therefor; 
that  neither  William  M.  Burris  nor  tbe 
plaintiff  herein  has  ever  performed  the  con- 
ditions of  either  tbe  first  or  the  second  con- 
tract which  were  by  them  to  be  performed 
as  conditions  precedent  to  the  conveyance 
by  Benjamin  Franklin,  but.  In  disregard  of 
tbe  rights  of  defendants  and  their  ancestor, 
William  M.  Burris,  while  In  possession  of 
the  property  as  such  tenant,  obtained  from 
tbe  record  owners  of  the  property  in  dis- 
pute a  deed  therefor  running  to  Mattie  B. 
Burris,  as  sole  grantee,  and  that  Mattie  B. 
Burris  afterwards  sold,  or  pretended  to  sell, 
such  Interest,  so  acquired,  to  the  El  Paso 
Gold  Mining  Company,  which  company 
then  knew  of  defendants'  rights;  that  prior 
to  tbe  commencement  of  this  action,  bnt 
after  the  execution  of  the  deed  to  the  mining 
company,  defendants  themselves,  claiming 
to  be  entitled  to  receive  conveyances  from 
tbe  record  owners  upon  making  certain  pay- 
ments, tendered  tbe  same  to  such  owners 
and  made  demand  for  such  conveyance, 
which  was  refused.  Defendants,  upon  this 
cross-complaint,  asked  that  William  M.  Bur- 
rla  and  the  El  Paso  Company  be  made  par- 


ties to  the  action;  that  upon  tbe  final  hear 
ing  they  (tbe  defendants)  be  decreed  to  be 
tbe  owners,  and  entitled  to  possession,  and 
placed  in  possession,  of  tbe  mining  claims; 
and  that  the  plaintiff,  tbe  El  Paso  Company, 
and  William  M.  Burris  be  adjudged  to 
have  no  right  or  interest  therein ;  and,  during 
the  pendency  of  the  action,  asked  for  a 
temporary  writ  of  injunction  and  a  receiver 
to  preserve  the  property,  and  for  such  other 
and  different  relief,  temporary  and  perma- 
nent, as  the  court  may  deem  proper. 

William  M.  Burris  and  the  mining  com- 
pany were  ordered  to  be  brought  in  to  plead, 
and  did  plead,  to  the  cross-complaint.  Burris 
filed  a  disclaimer  in  which  be  stated  that  be- 
fore tbe  action  was  begun  be  had  parted  witb 
sll  of  his  riglitstoplaintiff,  and  now  claimed  no 
Interest  whatever  to  tbe  properties  In  dis- 
pute or  tbe  subject-matter  of  tbe  litigation. 
I'he  plaintiff  Mattie  B.  Burris  and  tbe  El 
Paso  Company  each  filed  a  separate  plead- 
ing, which  In  substance  was  the  same,  to  tbe 
amended  answer  and  cross-complaint  of  de- 
fendants, and  this  pleading  was  in  tbe 
nature  of  a  replication  to  the  affirroatlTe 
matters  set  up  in  tbe  first  and  second  de- 
fenses of  defendants'  answer,  and  an  answer 
to  tbeir  cross-complaint.  These  pleadings 
of  plaintiff  and  the  El  Paso  Company  con- 
tained some  admissions  and  some  denials 
of  defendants'  pleading.  The  continued  ex- 
istence and  binding  force  of  tbe  first  con- 
tract set  up  by  tbe  plaintiff  in  tbe  complaint 
were  therein  averred,  and  there  was  an  al- 
legation that  the  second  contract  was  not 
intended  to,  and  did  not,  supplant  the  first, 
and  that  plaintiff  bad  not  made  performance 
under  cither.  In  paragraph  11  of  plalntilTa 
combined  replication  and  answer  there  are 
affirmative  allegations  that  all  of  the  rigbts 
and  Interests  which  Benjamin  Franklin  or 
these  defendants  ever  had  to  the  mining 
property  In  dispute  was  tbe  result  of  a  sher- 
IflTs  sale  under  an  execution  issued  on  a 
judgment  recovered  by  William  M.  Burris 
against  the  Little  May  Gold  Mining  Com- 
pany, and  that  tbe  sole  consideration  at  such 
sale  was  the  amount  due  William  M.  Burris 
on  bis  Judgment;  that  Benjamin  Franklin 
was  not  a  bidder  at  said  sale,  did  not  there- 
at pay  any  sum  In  cash,  or  In  any  other 
manner,  or  at  any  other  time;  but  that  Bur- 
ris bid  In  tbe  property  In  the  name  of  Frank- 
lin and  paid  the  entire  consideration  there- 
for. To  the  answer  to  the  cross-complaint 
the  defendants  filed  replications,  but.  as 
they  are  not  reproduced  In  the  abstract,  we 
may  presume  that  they  contain  nothing  ma- 
terial so  far  as  concerns  the  questions  In- 
volved In  this  appeal. 

At  the  close  of  tbe  plaintiff's  case,  the 
defendants,  while  reserving  the  right,  allowed 
by  tbe  court,  to  introduce  evidence  In  case 
tbeir  motion  was  not  sustained,  moved  for 
a  nonsuit  upon  various  grounds,  among  wblcb 
were  that  tbe  plaintiff  had  not  made  out  a 
case  for  specific  performance^  and  that  ih&n 
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was  a  variance  between  the  allegations  of  the 
complaint  and  the  proof.  Tb'e  court  reserved 
a  ruling  upon  this  motion,  whereApon  the 
defendants  at  once  proceeded  to  Introduce 
evidence  iu  tbeir  own  behalf  which  was 
followed  by  evidence  In  behalf  of  plaintiff. 
Upon  the  evidence  thus  produced,  and  under 
the  issues  as  already  stated,  the  court  made 
special  findings  In  favor  of  the  plaintiff  In  the 
action,  and  decreed  that,  upon  the  payment 
into  court  for  the  benefit  of  defendants  of 
$15,000  by  the  El  Paso  Company,  deeds 
should  be  made  by  fhe  defendants  to  such 
company  conveying  to  it  all  of  defendants' 
rights  or  Interests  in  the  mining  property. 
The  court  specifically  found  that  the  first 
contract  was  annulled  and  superseded  by  the 
second;  that  the  sole  consideration  for  the 
certificate  of  purchase  issued  pursuant  to  the 
sberlCTs  sale,  more  fully  described  In  the 
opinion,  under  which  the  defendants'  ances- 
tor acquired  whatever  rights  be  had  in  and  to 
the  subject-matter  of  this  litigation,  and  the 
sole  consideration  for  the  sberKTs  deed 
thereafter  executed  upon  this  sale  and  upon 
which  the  defendants,  as  crossH»mplalnants, 
through  their  second  contract,  base  their  en- 
tire claim  of  right,  was  the  bid  of  the  Judg- 
ment debt  due  William  M.  Burris,  and  which 
Burris  made  at  the  sale;  that  the  certificate 
was  Issued  In  the  name  of  Benjamin  Frank- 
lin, at  the  direction  of  Burris;  that  Franlclin 
paid  nothing  in  cash,  or  otherwise,  therefor; 
that  at  no  time  was  Franklin  the  absolute 
owner  of  the  interest  which  William  M. 
Burris  acquired,  and  which  afterwards  was 
assigned  by  him  to  bis  wife,  Mattie  B.  Burris, 
in  and  to  what  is  called  the  Ford-Anderson 
contract,  also  described  later  on,  which  gave 
to  Burris  and  bis  assignees,  and  which  de- 
fendants claim  they  o^ned,  the  mere  option 
to  acquire  the  title  to  these  mining  properties 
tipon  the  payment  of  certain  sums  of  money. 
The  court  further,  however,  held  that,  by 
virtue  of  the  second  contraot,  Benjamin 
Franklin  and  bis  heiVs  at  law  became  and 
now  are  entitled  In  equity  to  receive  from 
Mattie  B.  Bvu:ris,  the  other  party  to  the  con- 
tract, or  from  the  owners  of  the  property,  the 
sum  of  $15,000,  mentioned  therein  as  the  con- 
sideration for  the  purchase  by  her  from 
Franklin  of  the  property  in  question;  and 
that  this  amount  should  be  made  a  lien  upon 
the   same. 

Under  the  one  assignment  of  error  already 
adverted  to,  a  large  part  of  defendants'  briefs 
are  directed  against  what  they  call  the  fla- 
grant error  of  the  trial  court  In  disregarding 
entirely  the  issues  made  by  the  pleadings, 
and  determining  the  controversy  upon  the 
assumed  equities  of  the  litigants,  which  none 
of  them  had  set  forth  In  the  pleadings,  and 
which,  since  they  were  entirely  outside  the 
issues,  it  was  beyond  the  jurisdiction  of  the 
court  to  settle.  It  is  said,  first,  that  the  writ- 
ten contract  introducfed  by  plaintiff,  as  proof 
of  the  allegation  in  her  complaint  of  the  con- 
tract declared  on,  was  a  material  variance 


from  such  allegation;  and,  because  of  such 
variance  and  plaintitTs  failure  to  show  per- 
formance by  her  before  the  action  was  begun^ 
a  nonsuit  should  have  been  granted.  With 
reference  to  this  and  kindred  contentions  of 
appellants,  it  is  snflBclent  merely  to  say  that, 
under  the  facts  disclosed  by  this  record,  they 
are  not  entitled  to  avail  themselves  of  the 
point,  even  if,  under  other  conditions  and  in 
other  circumstances,  there  was  any  merit  in 
it  If  the  defendants  wished  to  rely  upon 
plalntlETs  alleged  lack  of  proof  of  her  own 
case,  or  the  variance  referred  to,  they  should 
not  have  proceeded,  as  they  did,  with  an  at- 
tempt to  establish  the  affirmative  defenses 
and  the  cross-complaint  of  their  answer. 
Doubtless  defendants  elected  wisely  not  to  t»e 
content  with  a  trial  solely  under  the  Issues 
raised  by  the  complaint  and  the  responsive 
defenses  of  the  answer.  As  the  legal  title  of 
the  property  was  In  the  mining  company,  they 
naturally  wanted  to  have  the  conflicting 
rights  of  the  parties  thereto  settled,  and  so 
they,  tbemselves.  Invoked  the  Jurisdiction  of 
the  court  to  try  the  new  issues  which  they 
had  tendered.  By  so  doing,  they  waived 
error.  If  any,  in  the  ruling  on  the  nonsuit,  and 
they  are  not  entitled  to  l>e  heard,  except  as  to 
matters  connected  with  the  trial  of  the  Issues 
raised  by  the  amended  answer  and  cross-com- 
plaint and  the  subsequent  pleadings.  If  the 
evidence  under  these  issues  Justifies  the  de- 
cree which  was  rendered,  certainly  the  issues 
created  by  the  pleadings  are  such  as  to  war- 
rant the  admission  of  the  evidence  and  the 
rendering  of  a  decree  such  as  Vyas  entered. 
W.  Va.  O.  &  O.  L.  Co.  v.  Vlnal,  14  W.  Va.  6S8, 
is  an  authority  fully  sustaining  our  conclu- 
sion that  the  pleadings  in  this  case  warranted 
the  findings  and  decree  In  the  case  at  bar. 
Indeed,  in  that  case  the  court  went  much  fur^ 
ther  than  we  are  required  to  do  in  the  case 
before  us  in  upholding  the  action  of  the  trial 
court.  We  shall  therefore  assume,  although 
if  It  were  necessary  to  decide  the  question 
there  might  be  some  doubt  about  it,  that  the 
court  correctly  held  that  the  first  contract 
was  superseded  by  the  second.  At  all  events, 
defendants  are  bound  by  their  pleading  that 
such  merger  was  effected,  and  as  we  are  clear 
that  the  application  for  a  nonsuit  was  rightly 
denied,  and,  for  the  reasons  already  assigned, 
we  shall  proceed  to  a  disposition  of  the  case 
as  If  the  defendants  themselves,  as  plaintiffs, 
jiad  brought  this  action  for  the  purpose  of 
having  their  title  to  the  property  in  dispute 
adjudicated. 

Naturally  the  first  inquiry,  which  has 
already  been  answered.  Is:  Are  the  Issues 
made  by  the  amended  answer  and  cross- 
complaint  and  the  subsequent  pleadings  broad 
enough  to  Justify  the  character  of  the  decree 
which  was  rendered?  The  decree  in  form 
requires  defendants  to  convey  all  of  their  In- 
terest In  the  mining  pr(H>erty  to  the  El  Pas6 
Company,  which  has  succeeded  to  the  rights 
of  the  plaintlffy  upon  the  payment  by  the  com- 
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pany  to  the  defendants  of  $15,000.  This 
decree  Is  justified  by  defendants'  own  plead- 
ing, which  has  already  been  summarized. 
That  is  the  construction  which  they  them- 
selves placed  upon  that  pleading,  when  they 
asked  that  they  be  declared  to  be  the  owners 
of  the  property,  and  that  plaintiff  and  the  El 
Paso  Company  be  decreed  to  have  no  right  or 
Interest  therein. 

To  make  the  point,  if  possible,  more  clear, 
as  well  as  to  show  the  correctness  of  the 
court's  findings,  we  shall  set  forth  the  situa- 
tion of  the  parties  and  the  surroimding  cir- 
cumstances during  the  time  of  the  various 
transactions  between  them.  Neither  Wil- 
liam M.  Burrls  nor  his  wife,  as  assignee 
(until  she  received  her  deed)  nor  Benjamin 
Franklin,  the  ancestor  of  the  defendants, 
ever  had  any  legal  title  whatever  to  this  min- 
ing property.  The  Inception  of  the  right, 
which  the  respective  parties  assert,  so  far  as 
the  questions  here  are  concerned,  arose  out 
of,  and  was  created  by,  a  contract  between 
William  M.  Burris  and  the  Fords  and  An- 
derson, who  were  the  legal  owners  of  the 
property,  whereby,  on  consideration  of  the 
payment  of  a  stipulated  sum  of  money,  Wil- 
liam M.  Burris  should  have  the  right  to  a 
conveyance.  In  connection  with  this  option 
Burris  was  given  a  lease  upon  the  property 
and  entered  into  possession  thereunder.  This 
lease  and  the  option  to  purchase  Burris  after- 
wards assigned  to  the  Little  May  Mining 
Company.  While  this  property  was  being 
worked  under  the  lease,  certain  indebtedness 
was  Incurred  for  which  mechanics'  liens  were 
filed,  one  of  which  claims  therefor  was  owned 
by  Benjamin  Franklin,  and  the  others  were 
assigned  to  him  so  that  be  might  enforce  all 
In  one  suit  In  the  proceeding  to  enforce 
these  liens  by  Franklin  and  against  Burris 
and  the  Little  May  Mining  Company,  a  de- 
cree of  sale  was  entered,  and  a  sale  duly 
made,  and  at  the  sale  the  property  levied  on, 
which  consisted  of  the  leasehold  estate  and 
the  option  to  buy,  already  mentioned,  was 
bid  In  by  Benjamin  Franklin  for  the  amount 
of  the  Judgment,  and  sheriff's  deed  was  sub- 
sequently secured.  Assuming,  because  the 
parties  themselves  have  apparently  done  so, 
but  not  deciding,  that  such  an  option  as  this 
is  subject  to  sale  on  execution,  it  appears 
that  whotever  right  Franklin  obtained  at  the 
sberifTs  sale,  so  far  as  affects  the  pending 
action,  was  the  option  to  buy  which  Burris 
originally  obtained  from  the  Fords  and  An- 
derson. It  was  upon  the  supposed  rights 
which  Franklin  obtained  at  this  sale  that 
the  first  contract  was  made  between  him  and 
Burris.  Because  no  substantial  right  was 
acquired  at  this  sale,  or  on  account  of 
indefinlteness  In  the  contract  with  respect  to 
the  time  within  which  Burris  might  pay  the 
consideration  and  receive  from  Franklin  a 
deed  of  his  interest  in  the  property,  or  for 
some  other  reason,  which,  in  any  event,  is  not 
of  much  importance  here,  the  parties  con- 


cluded to  annul  the  first  contract  And  so 
after  what  is  called  the  second  sberilTs  sale, 
adverted  to  later,  occurred,  and  based  there- 
upon, the  second  contract  was  entered  into, 
supplanting  the  first  After  the  first  contract 
was  made,  and  while  the  property  was  being 
worked  under  the  lease  assigned  by  Burris 
to  the  Little  May  Cold  Mining  Company,  the 
company  became  Indebted  to  Burris,  who  was 
at  one  time  its  manager.  He  brought  suit 
upon  the  debt  obtained  a  judgment  and  at 
the  execution  sale  thereunder  bid  the  amount 
of  his  judgment  and  the  certificate  of  pur- 
chase was  issued  at  his  instance  in  the  name 
of  Benjamin  Franklin,  and  after  the  begin- 
ning of  this  action  the  deed  for  the  same  was 
acquired  by  these  defendants.  As  we  Iiave 
just  said.  It  was  upon  the  rights,  if  any,  thus 
acquired  by  Franklin  at  the  second  sheriff's 
sale,  that  the  second  contract  which  forms 
the  sole  basis  for  whatever  claim  the  defend- 
ants have  to  this  property,  was  executed- 

The  facts  which  we  have  Just  related  are 
not  in  serious  conflict  At  least  the  evidence 
tended  to  establish  them,  and  the  court  found 
that  they  existed.  The  court  specifically 
found  that  Burris  himself  bid  in  the  property 
at  the  second  sherllTs  sale,  and  the  amount 
of  the  judgment  which  he  recovered  was  the 
bid  which  was  made;  that  Franklin  paid  no 
part  of  the  consideration  therefor  In  any 
manner  whatever,  and  the  evidence  tended  to 
show  that  the  reason  Burris  had  the  certif- 
icate of  sale  issued  in  Franklin's  ~Danie  was 
by  way  of  security  to  Franklin  and  to  the 
others  interested  in  the  judgment  which  he 
had  recovered,  and  under  which  the  first 
sheriff's  sale  was  made.  At  all  events,  the 
court  found,  and  the  evidence  supports  the 
finding,  that  the  sole  consideration  for  the 
second  sale  was  the  amount  of  the  judgment 
which  Burris  obtained  against  the  Little  May 
Mining  Company,  and  which  at  the  time  be 
owned  absolutely.  All  of  these  rights,  as  we 
have  said,  \^hich  Burris  had  In  and  to  this 
property,  were  assigned  to  Mrs.  Burris.  The 
evidence  also  tends  to  show  that  Mrs.  Burris 
and  her  husband,  who  seemed  to  be  acting  as 
her  agent  considered  that  whatever  rights 
Franklin  bad  under  these  various  contracts 
were  merely  In  the  nature  of  a  security,  and 
that  in  equity  the  rights  belonged  to  the 
plaintiff  herein,  and  so,  after  the  expiration 
of  the  option  which  William  M.  Burris 
originally  secured  from  the  Fords  and  An- 
derson, he  got  a  new  offer  of  sale  from  them, 
and  the  plaintiff  herein,  as  his  assignee, 
accepted  it,  complied  therewith,  by  paying 
the  consideration  named,  received  the  deed 
of  conveyance  from  the  owners,  and  after- 
wards conveyed  to  the  EI  Paso  Company. 

If  the  questions  determined  by  the  trial 
court,  and  the  equities  thus  ascertained,  are 
within  the  Issues  raised  by  the  pleadings,  as 
they  unquestionably  are,  there  can  be  no 
doubt  whatever.  In  the  light  of  the  foregoing 
summary '  of  the  evidence,  upon  which  the 
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findings  of  the  court  were  made,  that  the 
decree  Is  fully  Jnstlfled.  We  have  decided 
that  the  evidence  was  within,  and  responsive 
to.  the  Issues,  and  are  thoroughly  satisfied 
that  the  decree  accords  with  good  practice. 
If  the  trial  court  committed  prejudicial  error 
In  this  case,  In  any  of  its  phases,  it  was 
against  plaintiff,  and  not  against  defendants. 
Defendants  themselves  Introduced  In  their 
pleadings,  and  relied  upon,  and  claimed  to 
be  the  equitable  owner  of  the  property  in 
<]uestion  under,  the  second  contract  They 
asked  the  court  to  make  a  decree  adjudging 
them  to  be  the  owners.  Had  the  court  found 
from  the  evidence  that  such  equities  were 
with  the  defendants,  and  rendered  a  decree 
In  accordance  with  their  prayer,  certainly 
the  defendants  would  not  be  here  complaining 
that  the  pleadings  were  igpored.  When, 
however,  the  trial  court  found  against  them 
upon  the  very  Issues  which  they  tendered, 
and  rendered  a  decree,  not  such  as  they 
prayed,  but  one  in  favor  of  the  plaintiff  and 
the  El  Paso  Company,  we  fail  to  see  how 
defendants  possibly  can  say,  if  the  evidence 
is  sufficient,  that  the  trial  was  of  matters 
outside  the  Issues.  The  form  In  which  the 
decree  is  cast  is  not  material.  Equity  looks 
to  the  substance  and  not  the  form.  In  view 
of  the  fact  that  the  legal  title  was  in  the 
name  of  the  El  Paso  Company,  the  decree 
might  merely  have  quieted  title  in  them; 
or  it  might  have  enjoined  defendants  from 
thereafter  setting  up,  or  claiming,  any  title 
to  the  property;  or  It  might  have  canceled 
defebdants'  alleged  equities  under  the  sec- 
ond contract.  But  by  the  decree  which  was 
rendered,  viz..  that  the  defendants  should, 
by  deed,  convey  to  the  El  Paso  Company. 
upon  the  payment  of  the  sum  of  $15,000, 
all  the  right  title,  and  interest  which  they 
might  have  in  the  property,  the  same  result 
was  substantially  accomplished;  that  is.  the 
decree  being  that  the  EI  Paso  Company, 
and  not  the  defendants,  were  the  owners 
and  entitled  to  the  possession  of  the  property, 
it  was  entirely  proper  that  effect  thereto 
be  given  by  requiring  defendants  to  give 
up  their  claims,  by  deeding  to  the  true 
owner. 

We  repeat  that  a  careful  examination  of 
the  record  satisfies  us  that,  if  any  injustice 
was  done,  it  was  to  the  plaintiff,  and  not 
to  the  defendants; '  but.  as  plaintiff  has  not 
assigned  cross-errors,  but  is  content  with 
the  decree  as  rendered,  she  is  not  in  a  posi- 
tion to  complain.  We  have  not  deemed 
it  Important  or  necessary  to  consider  the 
various  other  questions  which  have  been 
elaborately  argued  by  counsel  in  their  briefs. 
We  may  say,  however,  that  other  considera- 
tions occur"  to  us  why  the  defendants  have 
no  cause  of  complaint,  and  there  are  other 
substantial  reasons  to  our  mind  why  the 
decree  should  be  affirmed.  But  in  view  of 
the  •  findings  of  the  court  upon  wbich  its 
decree  was  rendered,  and  which  seem  to 
oa  to  have  t)een  abundantly  supported  by 


the  evidence  and  warranted  by  the  Issues 
made  by  the  pleadings,  we  have  concluded 
not  to  prolong  the  opinion  by  what  in  the 
circumstances,  would  be  an  unnecessary 
discussion. 

The  decree  of  the  lower  court  is  right 
and  it  should  be  affirmed. 

Affirmed. 

6ABBERT,  C  3.,  and  STEELE,  J.,  con- 
cur. 


(35  Colo.  «2) 
DENVER  CITY  TBASfWAY  CO.  v.  NICHO- 
LAS. 

(Supreme   Court   of   Colorado.    Jan.   8.    1906. 
Rehearing  Denied   Feb.  5.   1000.) 

1.  Appeai^-Discbetion  op  Coubt— New  Tbi- 

AL. 

The  determination  of  the  court  as  to  wheth- 
er a  now  trial  shall  be  granted  for  statements 
of  counsel  in  argument  will  not  be  disturbed, 
except  for  clear  abuse  of  discretion. 

[EJd.  Note. — For  cases  In  point  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {  38G9.] 

2.  Same  —  Habkless  Ebbob  —  Admission  of 
Evidence. 

Permitting  an  expert  called  by  plaintiff 
In  an  action  for  injury  to  a  child  playing  In 
a  trolley  car  left  by  defendant  in  the  street,  to 
describe  the  different  kinds  of  mechanical  devices 
used  on  defendant's  several  cars,  is  harmless. 

3.  Same— Recobd — Pbesumption. 

Where    the   abstract   of    record    does    not 

Purport   to  contain   the  entire   charge.   It  will 
t   presumed    that    it   substantially   embraced 
instructions  requested  and  refused. 

4.  Neolioence  —  Places    and    Thihos    At- 
tbactive  to  Children. 

On  the  question  of  liability  of  a  street 
railway  company  for  injury  to  children  from 
playing  about  cars  left  in  the  street  unguarded, 
the  legality  or  illegality  of  the  occupation  of  the 
street  hy  the  company  is  immaterial. 

5.  Sau»— DOTT  OF  Owneb. 

Where  children  are  attracted  by  and  go  on 
street  cars  left  stored  on  a  street  by  a  rail- 
way company,  it  is  the  duty  of  the  company 
to  take  reasonable  precaution  to  prevent  the 
children  going  thereon,  or  to  protect  from  in- 
jury such  as  may  be  attracted  thereto. 

VEd.  Note. — ^For  cases  in  point  see  vol.  37. 
Cent  Dig.  Negligence,  i  Sa] 

6.  Same  —  Gortbibutoby    Neolioence    of 
Childbbn. 

Infants  of  tender  vears  are  not  held  to 
the  strict  rule  of  contributory  negligence;  but 
the  care  and  caution  required  of  them  is  accord- 
ing to  their  maturity  and  capacity  only. 

[Ed.  Note. — For  cases  in  point  see  voL  37, 
Cent  Dig.  Negligence,  §§  121,  123.] 

7.  Same— Question  fob  Jubt. 

Whether  a  child  being  13  years  old  was 
sui  juris,  and  therefore  to  be  held  to  the  strict 
rule  of  contribntory  negligence,  la  a  question 
for  the  jury. 

[EA.  Note, — For  cases  in  point  see  vol.  37, 
Cent  Dig.  Negligence.  {{  347.  348.] 

Appeal  from  District  Court,  Arapahoe 
County ;  F.  T.  Johnsou,  Judge, 

Action  by  Joseph  H.  Nicholas,  a  minor, 
who  sues  by  Joseph  Nicholas,  his  next  friend, 
against  the  Denver  City  Tramway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 
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The  amended  complaint,  Inter  alia,  avers: 
"That  the  Denver  Consolidated  Tramway 
Company,  predecessor  of  the  defendant,  was 
possessed  of  certain  cars  moved  and  propelled 
by  means  of  an  electric  current  conveyed 
thereto  by  wire  stretched  over  the  railway. 
That  the  motor  cars  were  equipped  with  an 
arm  attached  thereto  upon  the  top  of  the 
cars,  and  moved  vertically  upon  a  hinge,  and 
with  a  wheel  upon  the  movable  end  thereof, 
called  a  trolley  wheel,  by  which  wheel  and 
other  devices  the  particulars  whereof  are 
unknown  to  the  plaintiff,  the  electric  current 
was  conveyed  to  the  car  and  the  apparatus 
thereof,  and  by  means  thereof  the  cars  were 
wont  to  be  moved  along  the  railway.  That 
the  motor  cars  were  so  adjusted  that  to 
suspend'the  motion  thereof,  the  arm  attached 
to  them  could  be  add  was  wont  to  be  drawn 
and  tied  down,  so  that  the  trolley  wheel  was 
no  longer  in  contact  with  the  wire ;  that  the 
cars  were  equipped  with  levers  ahd  other 
devices,  the  particulars  whereof  are  unknown 
to  the  plaintiff,  whereby,  on  releasing  the  arm 
and  placing  the  trolley  wheel  in  contact  with 
the  wire,  and  by  moving  the  levers  and 
other  devl(;es  or  some  of  them,  the  motor 
cars  would  again  be  set  in  motion  at  great 
speed;  that  the  company  was,  and  for  a 
long  time  bad  been  wont  to  assemble  and 
store  upon  its  tracks,  upon  Alaska  street, 
the  cars  not  at  the  time  in  use,  and  on  the 
occasion  in  question  was  unlawfully  main- 
taining and  storing  on  one  of  Its  tracks,  in 
the  public  street  aforesaid,  among  other  cars, 
one  of  the  motor  cars  equipped  as  aforesaid. 
That  the  cars  standing  upon  the  street  afore- 
said were,  as  defendant  well  knew,  attract- 
ive to  children  and  youths,  and  that  children 
and  youths  were  and  for  a  long  time  had  been 
wont  to  resort  to  them  to  amuse  themselves 
by  imitating  the  actions,  motions,  and  con- 
duct of  the  employes  of  the  company  oper- 
ating the  said  cars.  That  defendant  bad, 
during  all  the  time  aforesaid,  omitted  to 
erect  any  fence  about  the  cars,  or  place  said 
cars  within  any  Inclosure,  or  station  any 
watchman  or  other  person  to  warn  off  or 
exclude  children  therefrom;  and  during  all 
the  time  aforesaid,  had  been  wont  to  leave, 
and  on  the  day  and  year  in  question  had 
left,  and  was  leaving  and  maintaining  the 
cars  aforesaid,  including  one  of  said  motor 
oars  in  said  Alaska  street,  entirely  exposed, 
not  inclosed,  without  maintaining  any  watch- 
man or  guard  to  warn  or  exclude  any  children 
therefrom,  or  by  any  means  attempting  to 
protect  children  attracted  thereto,  from  In- 
jury by  means  of  such  cars ;  that  on  the  day 
and  year  aforesaid,  plaintiff  and  one  Nelson 
Vaille,  each  being  under  the  age  of  13  years, 
and  each  being  ignorant  of  the  machinery 
and  devices  whereby  said  motor  cars  were 
Ret  In  motion,  and  all  the  uses  of  said 
devices,  and  ignorant  of  and  not  appreciating 
the  great  danger  of  attempting  to  move  or 
operate  and  interfere  with  said  cars,  and 
plaint  iff' by  reason  of  his  youth  being  unable 


to  appreciate  or  understand  the  danger  of 
attempting  to  move  or  operate  said  cars,  or 
Interfere  therewith  or  play  about  the  same, 
and  unable  to  resist  his  natural  propensity 
to  amuse  himself  with  such  cars,  went  to 
and  got  upon  one  of  the  said  motor  cars, 
and  plaintiff  and  said  Nelson  were  there 
amusing  themselves  for  one-half  hour  or 
thereabouts,  pretending  to  move,,  stop  and 
again  set  in  motion  the  said  car.  That  in 
front  of  the  car,  upon  the  same  track,  was 
another  car  of  defendant,  unlawfully  placed 
and  maintained  in  the  public  street  afore- 
said, and  that  plaintiff  and  the  said  Nelson 
Vaille,  or  one  of  tliem,  having  untied  the 
rope  whereby  said  arm  was  drawn  down, 
and  having  caused  said  movable  arm  to  rise, 
so  that  the  trolley  wheel  was  against  the 
wire,  conveying  the  electric  current  as  before 
set  forth,  plaintiff  being  ignorant  of  the  uses 
and  devices  upon  the  front  platform,  and 
incapable  to  understand,  know  or  appreciate 
the  great  danger  of  meddling  or  Interfering 
therewith,  corelessiy  moved  one  of  said  levers 
or  some  other  of  the  devices  aforesaid,  and 
thereby  suddenly  set  the  car  In  motion  at 
great  speed  and  towards  and  upon  and 
against  the  other  cars  standing  in  front 
thereof;  and  plaintiff  being  overcome  with 
fright,  and  ignorant  and  unconscious  of  the 
great  risk  thereof,  hastily  attempted  to  dis- 
mount from  said  car,  and  In  said  attempt 
was  caught  between  the  moving  car  aforesaid 
and  the  car  In  front  thereof,  and  one  of  the 
legs  of  plaintiff  was  thereby  broken." 

The  instructions  given  by  the  court  which 
are  reported  In  the  abstract  are  as  follows: 
Instruction  No.  1:  "Plaintiff  claims  that  the 
defendant  was  possessed  of  certain  electric 
cars  and  left  them  exposed  In  a  public  street 
and  with  the  appliances  thereof  unguarded 
and  so  Insecure  that  the  cars  might  be  set 
In  motion  by  children  amusing  themselves 
thereat,  the  defendant  knowing  that  children 
were  attracted  and  frequently  bad  been  at- 
tracted to.  such  cars  at  the  same  place,  and 
that  plaintiff,  being  of  tender  years,  seeing 
the  cars  so  left,  yielded  to  his  natural  propen- 
sity to, amuse  himself,  and  resorted  thereto, 
and  while  playing  about  the  cars  the  same 
were  accidentally  or  Ignorantly  set  In  motion, 
and  that  by  this  means  plaintiff  was  Injured. 
Plaintiff's  claim  is  that  the  Injury  was  a 
permanent  one,  and  will  render  him  always 
Incapable  of  labor  or  active  movement. 
Plaintiff  seeks  to  recover  not  only  for  this 
disability,  but  for  the  sufferings  resulting 
from  his  injury."  Instruction  No.  2:  "If 
the  jury  believe  from  the  evidence  that  the 
defendant  knowing  that  Its  cars  were  attract- 
ive to  children  and  exposed  them  In  a  public 
street  unfastened  and  unguarded,  and  in  such 
a  condition  that  a  child  playing  thereat 
might  ignorantly  or  accidentally  set  the  same 
in  motion,  and  that  plaintiff  was  so  inexperi- 
enced that  he  was  unconscious  of  the  danger 
which  he  Incurred  by  amusing  himself  at 
the  SiiiJ  cars  and  resorting  thereto,  and,  by- 
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reason  of  the  accidental  or  ignorant  turning 
OD  of  tbe  current  by  tlie  plaintiff,  or  tbe 
boy  who  was  with  bim,  tbe  car  was  set  In 
motion,  and  plaintiff,  endeavoring  to  dis- 
monnt'  tberefrom,  was  Injured,  tbe  verdict 
should  be  for  the  plaintiff."  Insitruction  No. 
4:  "But  tbe  plaintiff  is  not  to  be  allowed  to 
recover  If,  upon  all  tbe  evidence,  it  appears 
to  you  tbat  be  was  conscious  of  tbe  hazard 
and  danger  of  resorting  to  tbe  cars  to  amuse 
himself.  But  tbe  conduct  of  plaintiff  Is  not 
to  be  measured  by  tbe  discretion  of  an  adult 
person.  No  grcnter  measure  of  prudence, 
clrcunispe<-tlt'>n,  and  discretion  can  be  re- 
quired of  bim  than  tbat  reasonably  to  be 
expected  of  a  child  of  tbe  same  age,  capacity, 
and  experience." 

The  facts  appear  to  be  that  plaintiff,  then 
being  13  years  old,  and  a  boy  of  about  tbe 
same  age  were  playing  in  the  cars  of  appel~ 
lant,  the  one  assuming  to  be  motorman,  and 
the  other  conductor.  The  trolley  pole  of  the 
car  in  which  tbe  twys  were  playing  was 
tied  down  so  that  it  was  not  in  contact  with 
the  overhead  wire.  Vallle,  tbe  boy  playing 
with  plaintiff,  untied  tbe  rope  attached  to  tbe 
trolley  pole,  where  It  connected  with  the 
overhead  wire.  After  a  little  while  the  car 
started  and  collided  with  another  car  upon 
tbe  same  track.  The  result  was  tbe  crushing 
of  the  leg  of  plaintiff.  Judgment  was  ren- 
dered for  plaintiff  in  the  court  below,  in  tbe 
sum  of  $1,500.  Defendant  brings  the  matter 
here  by  appeal,  alleging  that  many  errors 
occured  in  tbe  court  below.  Appellee's  coun- 
sel In  bis  opening  statement  to  the  jury 
said:  "I  wish  to  impress  upon  the  Jury 
that  the  plaintiff  in  this  case  was  a  boy, 
and  the  court  will  distinguish.  In  its  Instruc- 
tions, the  duty  of  a  corporation  using  these 
public  utilities  and  leaving  them  open  so  a 
child  can  b\irt  himself.  There  Is  a  vast 
difference  between  the  responsibility  It  owes 
to  tbem,  and  to  grown  people;  the  Iinv 
supposes  tliat  infinitely  more  care  is  to  be 
exercised  in  tbe  case  of  a  child  than  that 
of  a  man."  To  this  statement  appellant's 
counsel  objected,  and  tbe  objection  was  over- 
i-uTed. 

Charles  J.  Hughes,  .Tr.,  for  appellant.  Jno. 
<i.  Taylor  and  Wells,  Thompson  &  Cbiles,  for 
appellee. 

BAJLET,  J.  (after  stating  the  facts). 
The  conduct  of  the  trial  and  the  control  of 
counsel  in  the  arguments  and  statements 
made  to  the  jury  Is  so  fully  witbin  the  dis- 
cretion of  the  court,  and  the  question  whetb- 
vt  a  new  trial  should  be  grunted  for  mis- 
conduct of  counsel  in  his  remarlis  to  the  Jury 
resting  in  the  sound.  Judicial  discretion  of 
the  Irial  court,  the  matter  will  not  be  in- 
terfered with  on  appeal  unless  It  manifest- 
ly appears  that  such  discretion  Is  dearly 
abused.  Hill  v.  Colo.  Natl  Bank,  2  Colo. 
App.  324,  30  rac.  4S0;  Felt  v.  Cleghorn.  2 
Colo.  App.  4.  2".)  Pac.  813;  S.in  Miguel  Consld. 
(jold  Miu.   Co.   ?.  Bouuer   (Colo.  Sup.)   79 


Pac.  1025;   volume  5,  Current  Law,  2,'>5-2C3, 

Another  conteneion  of  appellant  Is  that  tbe 
court  permitted  plaintiff  to  call  an  expert 
witness  to  descritie  the  different  kinds  of 
mechanical  appliances  used  upon  defendant's 
cars.  The  witness  did  not  assume  to  know 
tbe  kind  tbat  were  used  upon  the  particular 
car  upon  which  the  plaintiff  was  playing  at 
tbe  time,  or  shortly  before,  the  accident.  We 
do  not  see  that  tbe  defendant  could  have 
been  materially  prejudiced  or  injured  by  a 
description  of  the  different  kinds  of  mechani- 
cal devices  used  upon  Its  several  cars. 

The  refusal  of  the  court  to  give  certain 
instructions  requested  by  tbe  defendant  Is 
assigned  as  error.  The  abstract  of  record 
before  us  does  not  purport  to  contain  the  en- 
tire charge  of  the  court  to  the  Jury.  We 
must  therefore,  presume  tbat  tbe  charge  as 
given  sulistanttally  embraced  each-  of  tbe 
instructions  requested  by  defendant,  to 
which  it  was  by  law  entitled.  5  Current 
Law,  165,  and  cases  cited  in  note  40. 

This  brings  us  to  tbe  determination  of  the 
sufficiency  of .  the  complaint,  and  the  cor- 
rectness of  the  three  instructions  reported 
in  the  abstract  as  given  by  the  court  at  the 
instance  of  the  plaintiff,  upon  the  correctness 
or  incorrectness  of  which,  and  the  sufficiency 
or  insufficiency  of  the  complaint,  depends 
tbe  entire  case,  as  we  view  it.  It  Is  as- 
serted that  tbe  complaint  is  defective  be- 
cause of  the  averment  that  defemlnnt  "un- 
lawfully occupied  and  obstructed"  Alaska 
street;  that  this  does  not  amount  to  an  al- 
legation of  a  fact,  but  Is  a  conclusion  of  law. 
For  the  purpose  of  this  case,  it  may  be  con- 
ceded tbat  this  is  true.  In  our  judgment  the 
merits  of  the  case  arc  not  affected  by  the 
legality  or  illegality  of  the  occupation  of 
Alaska  street  by  defendant  •company. 

Tbe  other  objection  to  the  complaint  goes 
to  tbe  merits  of  the  case;  that  Is  to  say, 
defendant  contends  that,  if  children  were 
attracted  by  and  went  upon  tlie  apppll.int's 
cars,  this  does  not  in  law  imiily  a  duty  on 
its  part  to  prevent  tbem  from  going  thereon. 
This,  In  brief,  is  the  contention  of  defendant, 
and  we  may  say  that  it  is  supported  by  80m« 
authority,  but  in  oar  Judgment  tbe  weight 
of  authority  and  reason  is  against  it 

Other  objections  are  that  plaintiff  -was  a 
trespasser  and  tbat  be  was  guilty  of  con- 
tributory negligence,  and  that  the  compiafnt 
upon  its  face  shows  that  he  was  guilty  of 
contributory  negligence.  There  are  other 
contentions  of  a  like  character.  What  w« 
will  presently  say  we  think  will  show  tbat 
there  is  no  merit  in  these  contentions,  ac- 
cording to  tbe  rule  adopted  by  many  of  the 
states,  the  United  States  Supreme  Court 
and  heretofore  mentioned  with  favor  by  botii 
this  court  and  tbe  court  of  appeals.  This 
rule  Is  as  follows:  "If  an  owner  sees  fit  to 
keep  on  bis  premises  something  tbat  is  an 
attraction  and  allurement  to  tbe  natural  in- 
stincts of  childhood,  the  law  imposes  upon 
bim  the  corrv^;.uuUii<t;  duly  U>  tuku  reusuit* 
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able  precautions  to  prevent  the  Intrusion  of 
cblldren,  or  to  protect  from  personal  Injury 
such  as  may  be  attracted  thereto."  Kopple- 
kom  T.  Colo.  Cement  Co.,  16  Colo.  App.  278, 
64  Pac.  1047,  54  L.  R.  A.  284.  Perhaps  this 
doctrine  was  ttrat  announced  In  the  case  of 
Lynch  v.  Nurdin,  4  Perry  &  Davison's  Re- 
ports, which  was  a  case  of  an  expressman 
who  left  his  empty  cart  and  horse  on  the 
street  Some  children  engaged  In  playing 
with  It  and  one  of  them  was  injured,  the 
court  saying:  "Suppose  that  the  plaintiff 
merely  indulged  in  the  natural  Instincts  of  a 
child  In  amusing  himself  with  the  empty 
cart  and  deserted  horse,  then  we  think  that 
the  defendant  cannot  be  permitted  to  avail 
himself  of  that  fact  The  most  blamable 
carelessness  of  his  servant  having  tempted 
the  child,  he  ought  not  to  reproach  the  child 
for  yielding  to  that  temptation.  He  has 
been  the  real  and  only  cause  of  the  mis- 
chief. He  has  been  deficient  In  ordinary 
care;  the  child,  acting  without  prudence 
or  thought  has,  however,  shown  these  quali- 
ties in  as  great  a  degree  as  he  could  be  ex- 
pected to  possess  them."  This  was  followed 
by  the  courts  of  Connecticut  in  Dirge  v. 
Gardner,  10  Conn.  507,  50  Am.  Dec.  201, 
which  was  a  9a8e  in  which  a  child  was  In- 
jured by  swinging  on  a  gate.  In  the  case 
of  Stout  V.  R.  R.  Co.,  2  Dill.  294,  Fed.  Cas. 
No.  13,501,  this  rule  was  adopted  by  Judge 
Dillon  in  his  charge  to  the  Jury,  and  was 
afterwards  affirmed  by  the  Supreme  Court 
of  the  United  States  in  Railroad  Co.  v. 
Stout  17  Wall.  657,  21  L.  Ed.  745,  in  which 
the  cases  of  Lynch  t.  Nurdin  and  Blrge  v. 
Gardner,  supra,  were  cited  in  support  of  the 
doctrine. 

As  to  the  contributory  negligence  of  plain- 
tifT,  and  tbe  contaition  that  he  could  not 
recover  because  he  was  a  trespasser,  In  the 
case  last  cited  it  Is  said :  "It  Is  well  settled 
that  the  conduct  of  an  infant  of  tender  years 
is  not  to  be  Judged  by  the  same  rule  which 
governs  that  of  an  adult  While  It  Is  tbe 
general  rule  In  regard  to  an  adult  that  to 
entitle  him  to  recover  damages  for  an  Injury 
resulting  from  the  fault  or  negligence  of 
another,  he  must  himself  have  been  free 
from  fault  Such  is  not  tbe  rule  In  regard 
to  an  infant  of  tender  years.  The  care  and 
caution  required  of  a  child  is  according  to 
hlB  maturity  and  capacity  only,  and  this  is 
to  be  determined  in  each  case  by  the  clrcum- 
sta'aces  of  that  case."  The  same  rule  Is  an- 
nounced in  R.  R.  Co.  V.  Oladmon,  15  Wall. 
401,  21  L.  Ed.  114.  This  court  In  the  case  of 
Street  Ry.  Co.  v.  Sherman,  25  Colo.  114,  53 
Pac.  322,  71  Am.  St  Rep.  IIC,  where  the 
doctrine  of  tbe  Lynch,  Blrge  and  Stout 
Cases  was  approved,  said:  "In  applying 
tbe  rule  that  be  who  seeks  to  recover  dam- 
ages for  a  personal  Injury  suffered  from  tbe 
negligence  of  another,  must  not  himself  bd 
guilty  of  negligence  that  substantially  con- 
tributed to  tbe  result  the  law  discriminates 
between  children  and  adults,  the  feeble  and 


strong,  and  only  requires  of  each  that  degree 
of  care  to  be  expected  In  view  of  his  age 
and  condition."  In  Elliott  on  R.  R.  !  1261, 
it  Is  said:  "The  general  rule  is  well  settled 
that  children  are  only  required  to  exercise 
such  care  for  their  own  safety  as  may  be 
reasonably  expected  in  view  of  their  age 
and  condition.  This  question  Is  usually  one 
for  the  Jury  to  determine."  And  sufficient 
antborlties  cited  by  the  author  In  support  of 
this  doctrine. 

It  is  asserted  by  defendant  that  this  boy, 
being  13  years  of  age,  was  sul  Juris.  This 
Is  a  question  which  was  properly  left  to 
the  Jury  to  say  bv  their  verdict  whether  he 
was  or  was  not  (Mangam  v.  Brooklyn  R.  R. 
Co.,  38  N.  Y.  455,  98  Am.  Dec.  66),  and  was 
sufficiently  presented  to  the  Jury  by  the 
instructions  reported  in  the  abstract. 

As  to  tbe  Issues  of  fact  we  do  not  think  It 
necessary  to  examine  minutely  the  evidence 
on  which  it  is  said  that  the  Jury  came  to  a 
wrong  conclusion  in  their  verdict  Every 
cause  must  depend  upon  Its  own  circum- 
stances. Our  business  la  to  see  that  true 
principles  of  law  are  applied  to  the  circum- 
stances as  developed  In  this  case.  We  are  of 
the  opinion  that  tbe  complaint  does  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion ;  that  the  Instructions  given  by  tbe  conrt 
are  In  harmony  with  the  law,  and  that  there 
was  legal  evidence  upon  which  the  Jury 
might  base  its  verdict  It  may  be  well  to 
say  that  in  addition  to  the  authorities  cited 
In  support  of  the  doctrine  herein  announced, 
many  more  may  be  found.  The  same  rule 
bas  been  practically  adopted  in  Minnesota, 
Kansas,  Texas,  Missouri,  and  Illinois. 

Taking  It  all  in  all,  we  are  Inclined  to  be- 
lieve that  tbe  doctrine  adopted  by  this  conrt 
is  the  better  policy.  The  Judgment  of  the 
district    court    will    therefore    be    affirmed. 

Affirmed. 

G.^BBERT,    C.    J.,    and    GODDARD,   J, 

concur. 


06  Colo.  UO 
PEOPLE  ex   rel.   COLORADO  BAR  ASS'N 
V.  BRYCB. 

(Supreme  Court  of  Colorado.    Feb.   5,   1906.) 
Attobnet—Disbabment— Conviction  of  Pkl- 

ONY. 

Under  1  Mills*  Ann.  St  {  1450,  providing 
that  every  person  convicted  of  a  felony  shall 
from'  thenceforth  be  disqualified  from  practi- 
cing as  an  attorney,  an  attorney  convicted  of 
embezzlement  and  sentenced  to  a  term  in  the 
penitentiary  will  be  disbarred. 

[Ed.  Note. — For  cases  in  ]>oiDt  see  vol.  0, 
Cent  Dig.  Attorney  and  Client,  S  52.] 

En  Banc.  Original  proceeding  In  disbar- 
ment by  tbe  people,  on  the  relation  of  the 
Colorado  Bar  Association,  against  Charles 
H.   Bryce.    Respondent  disbarred. 

Lucius  W.  Hoyt,  for  petitioner. 
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GUNTER,  J.  The  information  charges 
respondent  with  conviction  of  the  crime  of 
embezzlement,  and  bis  sentence  thereon  to 
Berve  a  term  In  the  i>enltentlary  of  the  state. 
The  evidence  establishes  the  charge  so  laid. 
Mills'  Ann.  St  vol.  1.  |  1450,  provides: 
"Every  person  convicted  of  a  felony  shall 
from  thenceforth  be  disqualified  from  hold- 
ing any  office  of  honor,  trust,  or  profit  xmder 
the  laws  of  this  state,  or  practicing  as  an 
attorney  in  any  of  the  courts  of  this  state." 

The  name  of  respondent  will  be  stricken 
from  the  rolls  of  attorneys  of  this  state. 
Respondent  disbarred. 

(37  Colo.  78) 

A.  S.  RIPLEY  BLDO.  CO.  et  aL  v.  COORS. 
(Supreme  Court  of  Colorado.    Feb.  6,   190a> 

1.  PaiNOIPAL  AND  SUBETT— RnXASB  OF  SUBK- 

TY— Fbaud  op  Pbincipai,. 

A  surety  on  a  bond  for  faithfal  i>erform- 
ance  of  a  bnilding  contract  is  not  released, 
though  induced  to  execute  the  bond  by  fraudn- 
Irnt  representations  of  the  principal,  and  though 
before  anything  is  done  under  the  contract  the 
surety  informs  the  obligee  thereof  and  giTes 
notice  that  it  withdraws  from  the  bond. 

2.  Same— Failure     of     Obligee     to     File 
BuiLDiNo  Contract. 

A  building  contract  provided  that  the  con- 
tractor should,  at  its  own  cost,  furnish  all 
materials.  A  materialman  obtained  a  judgment 
against  the  builder  and  established  a  lien  there- 
for on  the  property,  whereby  the  owner  was 
obliged  to  pay  the  amount  thereof.  In  excess  of 
the  contract  price.  Held,  that  the  surety  on 
the  builder's  bond,  conditioned  for  performance 
of  the  contract,  and  the  saving  of  the  owner 
harmless  from  damage,  was  liable,  notwithstand- 
ing the  owner  did  not  file  the  contract  with  the 
county  clerk,  in  which  case  3  Mills'  Ann.  St. 
Rev.  Supp.  {  2867,  provides  that  materials 
furnished  shall  be  deemed  furnished  et  the 
personal  instance  of  the  owner  and  that  the 
persons  furnishing  them  shall  have  a  lien  for 
their  value. 

Appeal  from  District  Court,  Arapahoe 
County;  P.  L.  Palmer,  Judge. 

Action  by  Adolph  Coors  against  the  A,  S. 
Ripley  Building  Company  and  the  American 
Surety  Company.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

Bicksler,  Bennett  &  Nye,  for  appellants. 
Ezra  Keeler,  for  appellee. 

MAXWELI.,  J.  The  appellant  building 
company  contracted  with  appellee  to  do  the 
carpenter  and  Joiner  work  upon  a  building 
which  appellee  proposed  to  erect,  according  to 
the  terms  and  specifications  of  a  contract  in 
writing.  For  the  faithful  performance  of  the 
tei-ms,  conditions  and  specifications  of  the  con- 
tract by  the  building  company,  appellant  sure- 
ty company  executed  a  bond  to  appellee  in  the 
sum  of  $4,000,  the  conditions  of  which  bond 
are  as  follows:  "Now,  if  the  said  bounden 
A.  S.  Ripley  Building  Company  shall  faith- 
fully construct  such  work  in  strict  accordance, 
with  and  in  all  things  perform  the  said  con- 
tract without  delay  and  save  the  said  Adolph 
Coors,  his  heirs  and  assigns,  harmless  from 
mechanics'  liens  or  damage  of  any  and  every 
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kind,  by  reason  of  the  construction  of  said 
work,  then  the  above  obligation  to  be  null 
and  void,  otherwise  to  be  and  remain  in  full 
force  and  effect"  This  suit  was  to  recover 
damages  for  a  breach  of  the  conditions  of 
the  bond. 

To  the  complaint  the  surety  company 
interposed  four  defenses.  The  second  and 
third  defenses  are  those  relied  upon  for 
a  reversal  of  the  judgment  rendered  by  the 
court  below.  In  substance,  the  second  de- 
fense Is  that  at  the  time  the  siurety  company 
executed  and  delivered  the  bond  In  suit,  the 
building  company  induced  the  surety  com- 
pany to  execute  the  bond  upon  representa- 
tions that  the  president  of  the  building  com- 
pany, with  others,  would  indemnify  the 
surety  company  against  loss  or  damages  by 
reason  of  the  execution  of  such  bond  by  the 
surety  company,  and  that  Hs  president  was 
the  owner  of  real  estate  in  the  city  of  Denver 
of  the  value  of  $23,000;  that  relying  upon 
such  repres€»)tatlon  the  surety  company 
executed  the  bond;  that  such  representations 
were  false  and  untrue,  and  known  to  t>e  such 
by  the  building  company  and  Its  president, 
at  the  time  they  were  made;  that  the  surety 
company  discovered  that  such  representations 
-were  false  and  untrue  on  or  before  the  14th 
day  of  November,  189&,  and  immediately  noti- 
fied appellee  that  the  bond  had  been  obtained 
by  false  representations,  and  demanded  the 
release  and  delivery  of  the  same,  and  also 
notified  appellee  that  It  would  not  be  respon- 
sible for  any  damages  arising  to  appellee  by 
reason  of  the  nonfulfillment  of  the  conditions 
of  the  contract;  that  such  notice  was  served 
on  appellee  on  the  14tb  day  of  November,  1889, 
before  anything  was  done  under  the  contract 
and  before  appellee  was  In  anywise  damni- 
fied. In  substance,  the  third  defense  Is  that 
appellee  did  not  file  in  the  office  of  the  coun- 
ty clerk  and  recorder  of  the  county  of  Arapa- 
hoe where  the  property  is  situated,  the  con- 
tract or  a  memorandum  thereof,  required  by 
the  statutes  of  this  state  (3  Mills'  Ann.  St 
Rev.  Supp.  S  2867),  and  that  by  reason  of 
such  failure,  appellee  became  liable  as  an 
original  contractor;  that  the  materialman's 
Hen  which  was  filed  was  for  material  fur- 
nished, not  by  the  building  company,  but  by 
appellee  as  an  original  purchaser;  tnat  such 
lien  was  not  created  by  reason  of  the  viola- 
tion of  any  of  the  terms  of  the  contract,  and 
did  not  grow  out  of  the  contract 

The  reply  admitted  the  service  of  the 
notice  alleged  In  the  second  defense,  and 
denied  all  the  other  allegations  thereof.  It 
also  admitted  failure  upon  the  part  of  ap- 
pellee to  file  the  contract,  or  a  memorandum 
thereof,  in  the  office  of  the  clerk  and  re- 
corder, as  alleged  In  the  third  defense,  deny- 
ing all  the  other  allegations  of  such  defoise. 
Upon  the  trial,  which  was  to  the  court  with- 
out a  jury,  the  surety  company,  by  a  witness 
then  on  the  stand,  offered  to  prove  that  at  the 
time  of  the  application  for  the  execution  of 
the  bond  Mr.  Ripley,  as  president  of  the  build- 
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Ing  company,  offered  to  furnish  the  surety 
company,  as  indemnitors,  himself  and  others; 
that  Mr.  Ripley  represented  himself  as  the 
owner  of  real  estate  worth  about  $25,000;  that 
relying  upon  this  representation  the  surety 
company  executed  the  bond;  that  upon  Invest- 
igation it  was  found  that  tue  representations 
of  Mr.  Rtpley  were  false  and  untrue;  that 
he  was  the  owner  of  no  real  estate  whatever; 
that  on  the  14th  day  of  November  a  vreitten 
notice  was  served  upon  appellee  that  the 
surety  company  withdrew  from  the  bond,  and 
would  no  longer  be  bound  thereby,  which 
notice  was  served  upon  appsUee  November 
H  1899;  that  at  the  date  such  notice  was 
served  nothing  had  been  done  under  the  con- 
tract. Upon  objection  the  offer  of  this  testi- 
mony was  refused.  This  ruling  of  the  court 
is  assigned  as  error. 

Counsel  for  appellant  surety  company  con- 
cedes the  rule  to  be  as  stated  by  Brandt  in 
his  work  on  Suretyship  and  Guaranty,  i  406. 
"If  the  principal,  by  fraud.  Induces  the  surety 
to  become  boiind,  but  the  obligee  has  no  notice 
thereof,  such  fraud  will,  as  a  general  rule, 
be  no  defense  to  the  surety."  The  argument 
Is  that  it  Is  apparent  from  the  rule  as  above 
stated,  that  If  the  obligee  does  have  notice 
of  the  fraud  of  the  principal,  it  woilld  oe  a 
perfect  defense,  and  that  Inasmuch  as  the 
obligee  was  notified  of  the  alleged  fraud  per- 
petrated upon  the  surety  company  by  the 
principal,  before  anything  had  been  done 
under  the  contract,  therefore,  the  appellee 
in  this  case  comes  within  the  rule  as  above 
stated.  No  authorities  are  cited  In  support 
of  the  position  of  appellant  upon  this 
point,  and  counsel  very  frankly  admit  that 
they  have  been  unable  to  find  any.  A  num- 
ber of  cases  are  cited  and  discussed,  which 
Vy  analogy,  it  is  claimed,  should  rule  this 
point  favorably  to  the  position  taken  by  the 
surety  company.  It  will  be  unnecessary  to 
review  these  authorities.  The  weakness  of 
the  argument,  and  the  fallacy  of  the  conclu- 
sion arrived  at  by  counsel,  is  due  to  toe 
fact  that  the  facts  in  the  cases  cited,  clearly 
distinguish  them  from  the  case  at  bar. 

The  whole  argument  is  based  upon  the  prop- 
osition that  nothing  was  done  under  the 
contract.  The  record  discloses  that  the  bond 
and  contract  were  executed  by  all  parties  on 
the  30th  day  of  October;  the  notice  relied 
upon  was  served  on  the  14th  day  of  Novem- 
ber following,  upon  which  date  appellee  had 
bound  himself  by  a  written  contract  to  the 
payment  of  the  sum  of  $0,750  upon  the  per- 
formance by  the  building  company  of  the 
terms  of  that  contract.  The  cancellation  by 
him  at  this  time  of  such  contract  would  have 
made  him  liable  to  a  claim  and  an  action  for 
damages  by  the  building  company  for  the 
breach  of  his  contract,  the  seriousness  of 
which.  In  all  probability,  would  only  have 
been  established  at  the  termination  of  pro- 
tracted and  expensive  litigation.  Sureties 
should  not  be  allowed  to  relieve  themselves 
of  liability  impos^cd  upon  thorn  by  their  volun- 


tary contracts,  by  a  mere  notice  to  the  obli- 
gee, that  they  were  Induced  to  enter  into 
such  contracts  relying  upon  false  statements 
made  to  them  by  tlie  principal,  of  which 
statements  the  obligee  was  entirely  ignorant, 
unless,  there  be  a  stipulation  in  the  contract 
of  Indemnity  to  such  effect  The  rule  is  thus 
stated  in  27  A.  &  E.  Ency.  of  Law,  447 :  "A 
surety  who  has  signed  a  contract  of  surety- 
ship cannot  ordinarily  and  before  the  breach 
of  the  contract  by  giving  notice  terminate 
bis  suretyship  or  escape  future  liability  for 
his  principal  unless  a  stipulation  to  that 
effect  appears  in  the  contract" — citing  cases. 
A  number  of  cases  are  cited  by  counsel  for 
appellant,  to  the  effect  that  a  surety  or 
guarantor,  upon  a  continuing  contract  of 
suretyship  or  guaranty,  may,  upon  reason- 
able notice  In  writing,  terminate  all  future 
liability  arising  under  the  contract  These 
cases  are  easily  distinguishable  from  the  case 
under  consideration,  in  that  here  the  contract 
was  not  a  continuing  contract.  It  is  our  con- 
clusion that  the  court  did  not  err  in  refusing 
to  admit  the  testimony  offered. 

The  third  defense  proceeds  upon  the  theory 
that  the  only  breach  of  the  condition  of  the 
bond  alleged  by  appellee  and  relied  upon 
for  a  recovery,  was  the  filing  of  a  lien  against 
the  property  of  appellee.  We  do  not  so  read 
the  complaint  The  complaint  alleges,  in 
substance,  that  the  building  company,  in 
violation  of  its  contract,  did  not  furnish  all 
the  materials  and  fully  and  faithfully  execute 
the  work  mentioned  and  referred  to  in  the 
contract  for  the  sum  of  $6,750,  the  sum  pro- 
vided for  In  the  contract  In  this,  viz.,  that  the 
building  company  caused  to  be  furnished  by 
the  Hallack  &  Howard  Lumber  Company 
a  large  amount  of  material  to  be  used,  and 
which  was  used  by  the  building  company  in 
the  construction  of  said  building  under  its 
contract,  which  should  have  been  furnished 
and  paid  for  by  the  building  company,  but 
which  the  building  company  neglected  and  re- 
fused to  do ;  that  the  lumber  company  caused 
a  Hen  to  be  filed  on  the  lots  and  buildings  of 
plaintiff,  of  which  the  surety  company  had 
due  and  timely  notice;  that  thereafter  the 
lumber  company  commenced  ite  suit  to  estab- 
lish and  enforce  Its  lien,  of  which  the  surety 
company  bad  due  and  timely  notice;  that 
thereafter  judgment  was  rendered  against 
the  building  company,  and  establishing  a  Hen 
against  the  property  of  plaintiff,  for  the  sum 
of  $1,719.68,  which  amount  with  Interest 
plaintiff  has  been  compelled  to  and  has  paid. 

The  bond  sued  on,  by  its  express  terms 
refers  to  the  contract,  and  the  two  Instru- 
ments should  therefore  be  construed  together, 
,to  determine  the  liability  of  the  surety  com- 
pany. The  contract.  In  substance,  provides 
that  the  building  company,  at  Its  own  costs 
and  charges.  Is  to  pro«;de  all  materials  of 
every  description  needful  for  the  due  per- 
formance of  the  contract,  for  which  the  build- 
ing company  Is  to  receive  the  sum  of  $6,750. 
The  conditions  of  the  bond  are  that  the  build- 
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ing  company  shall  faithfully  constract  the 
work  In  strict  accordance  with  the  contract, 
and  save  the  obligee  harmless  from  damage 
of  any  and  every  kind.  Construction  of  the 
work  specified  in  the  contract,  at  an  expense 
to  the  owner  of  over  $1,700  in  excess  of  the 
contract  price,  Is  certainly  a  violation  of  the 
terms  of  the  contract,  and  therefore  a  breach 
of  the  conditions  of  the  bond  above  stated,  for 
which  breach  an  action  will  lie.  No  argu- 
ment or  citation  of  authorities  is  necessary 
to  support  this  position.  In  otur  view  the 
third  defense  relied  upon  by  appellant  did 
not  state  a  defense  to  the  cause  of  action  al- 
leged, and  no  error  was  committed  by  the 
court  in  so  ruling. 

It  is  said  that  the  statute  relied  upon  in 
this  defense  (3  Mills'  Ann.  St.  Bev.  Supp.  8 
286< )  provides  that,  if  the  owner  falls  to  file 
the  contract  or  a  memorandum  thereof  as 
therein  provided,  materials  furnished  by  all 
persons  shall  be  deemed  to  have  been  fur- 
nished at  the  personal  instance  of  the  owner 
and  the  persons  furnishing  such  materials 
shall  have  a  lien  for  the  value  thereof ;  that 
the  surety  company  had  a  right  to  expect 
that  the  appellee  would  do  his  full  duty  to 
protect  his  property  from  liens;  that  not 
having  done  so  he  cannot  look  to  the  surety 
company  for  indemnity  for  falling  to  do  that 
which  he  should  have  done.  The  statute  is 
to  the  effect  stated,  but  it  does  not  follow 
that  the  conclusion  stated  by  counsel  is  the 
rnle  to  be  applied  in  this  case,  under  the 
allegations  of 'the  complaint  herein.  Under 
a  complaint  which  alleged  as  the  sole  breach 
of  the  condition  of  the  bond,  the  filing  of  a 
mechanic's  lien,  there  would  be  force  in  the 
argument  of  counsel,  but  that  is  not  this  case, 
and  we  express  no  opinion  upon  this  proposi- 
tion. 

In  the  rulings  relied  upon  for  a  reversal, 
there  was  no  error,  and  the  Judgment  will  be 
affirmed. 

Affirmed. 

The  CHIEF  JUSTICE  and  GUNTER,  J., 
concur. 


(38  Colo.  446) 

JOHNSON  V.  PEOPLE. 
(Supreme   Court   of   Colorado.    Feb.   5,   1006.) 

1.  Inoictmest— Variance. 

A  variance  between  the  copy  of  an  In- 
strument set  out  in  an  indictment  and  the  origin- 
al cannot  be  successfully  invoked  by  accusea 
unless  such  variance  is  in  some  way  material. 
[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Indictment  and  Information,  §  573.] 

2.  BuiLoiNo  AND  Loan  Association  —  Offi- 
cers—Prosecution  —  Indictment  —  Vari- 
ance. 

3  Mills'  Ann.  St.  Rev.  Supp.  {§  12.  13, 
provide  that  every  person  who  shall  make,  state, 
or  publish  any  false  report  or  false  statement 
of  the  financial  condition  of  a  building  and 
loan  association  shall  l>e  deemed  guilty  of  a 
felony.  An  indictment  charued  accused  as  presi- 
dent of  surh  an  association  with  having  made 
a  false  report  of  its  affairs  for  the  period  ending 


December  31,  1903.  setting  out  the  tenor  of 
the  report,  reciting  that  deposits  under  the  head 
of  "receipts"  were  $200,073.94,  and  alleging 
that  such  item  was  false,  in  that  the  deposits 
for  the  period  named  did  not  exceed  $255,173.94. 
The  original  report,  however,  when  introduced  In 
evidence,  disclosed  that  the  statement  of  deposits 
made  therein  was  $265,  073.04.  Held  that,  as 
the  gist  of  the  offense  was  the  falsity  of  the 
statement,  regardless  of  the  extent  of  sucll' 
falsity,  the  variance  was  immaterial. 

Error  to  District  Court,  City  and  County  , 
of  Denver;  James  E.  Garrigues,  Judge. 

E.  M.  Johnson  was  convicted  of  publish- 
ing a  false  report  of  a  building  and  loan 
association,  and  he  brings  error.    AfiSrmed. 

The  law  provides  that  building  and  loan  as- 
sociations organized  under  the  laws  of  this 
state  shall  semiannually,  for  the  periods  end- 
ing June  30th  and  December  31st  each  year, 
file  with  the  clerk  and  recorder  of  the  county 
in  which  the  principal  business  of  such  cor- 
porotions  is  carried  on  a  reiwrt  of  their  af- 
fairs and  operations  for  the  six  months 
preceding  the  dates  mentioned.  This  report 
shall  be  verified  by  ^the  president  and  secre- 
tary of  such  association,  and  shall  contain, 
among  other  items,  a  detailed  statement  of 
receipts  for  the  period  covered  by  the  report. 
Every  person  who  shall  make,  state,  or 
publish  any  false  report  or  false  statement 
of  such  association  shall  be  deemed  guilty 
of  a  felony.  Sections  283g,  283h.  3  Mills' 
Ann.  St.  Bev.  Supp.;  sections  12.  13,-  Sess. 
Laws  1897,  pp.  127,  128.  Pialntln;  in  er- 
ror, president  of  the  Fidelity  Savings  As- 
sociation, was  convicted  of  having  made  a 
false  report  of  its  affairs  for  the  period  end- 
ing December  31,  1903.  The  indictment 
under  which  this  conviction  was  had  con- 
tained a  copy  of  the  report  preceded  by  -the 
words,  "of  the  tenor  following,  to  wit." 
According  to  the  copy  of  the  report  incor- 
porated in  the  Indictment  the  deposits  under 
the  bead  of  receipts  was  stated  to  be 
'$260,073.94,  and  it  was  charged  that  this 
item  was  false,  in  that  such  deposits  for  ^ 
the  period  named  did  not  exceed  $255,173.94. 
Other  items  in  the  report  were  also  charged 
to  be  false.  The  original  of  the  report 
set  out  in  the  indictment  was  offered  and 
received  in  evidence  over  the  objection  of 
the  defendant  From  the  original  it  ap- 
peared that  the  Item  deposits  was  stated 
to  be  $265,073.94.  Defendant  objected  to 
this  report  upon  the  ground  of  variance. 
In  all  other  respects  the  copy  and  original 
corresponded.  The  original  report  tallied 
exactly  with  all  statements  in  the  indictment 
of  a  descriptive  nature.  Among  these  were 
the  date  of  filing,  and  the  public  office  where 
filed.  The  jury  returned  a  verdict  of  guilty. 
and  from  sentence  thereon  the  defendant 
brings  the  case  here  for  review  on  error. 
Ralph  Talbot  and  Thos.  Ward,  Jr..  for 
plaintiff  In  error.  N.  C.  Miller,  Atty.  Gen., 
Geo.  Stidger,  DIst  Atty.,  and  .Tohn  H.  Chiles 
and  H.  8.  Silverstelu,  Deputy  Dist  Attys., 
for  the  People. 
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GABBBRT,  C.  J.  (after  stating  the  facts). 
The  only  question  urged  by  counsel  for  defend- 
ant is  that  the  variance  In  the  item  of  de- 
posits as  exhibited  by  the  copy  of  the  report 
set  out  in  the  indictment  and  the  original 
thereof,  introduced  in  evidence,  was  fatal, 
because,  when  there  is  set  out  in  an  indict- 
'ment  a  copy  of  a  written  Instrument  accord- 
ing to  its  tenor,  a  variance  between  the  copy 
BO  set  out  and  the  original  offered  in  evidence 
to  support  it,  which  is  material  or  descrip- 
tive in  its  character,  renders  the  original 
Incompetent  as  evidence  for  any  purpose. 
In  support  of  this  general  proposition,  they 
contend  (1)  that  the  variance  was  material, 
"In  that  It  substituted  one  number  for  an- 
other, and  changed  the  Import  of  the  report"; 
and  (2)  "that  it  was  a  matter  of  description 
tending  to  the  identification  of  the  report 
actually  made."  To  these  contentions  coun- 
sel on  beh.tlf  of  the  i)eople  respond  (1)  that 
the  variance  is  in  no  sense  material,  and 
(2)  that  the  variance  falls  within  the  pro- 
visions of  our  state  statute  (section  1433 
Mills'  Ann.  St.),  which  says  In  part:  "All 
exceptions  which  go  merely  to  the  form  of 
an  indictment  shall  be  made  before  trial, 
and  no  motion  in  arrest  of  judgment  or  writ 
of  error  shall  be  sustained  for  any  matter 
not  affecting  the  real  merits  of  the  offense 
charged   in   such  indictment" 

Conceding,  but  not  deciding,  that  the  re- 
port is  set  out  in  the  indictment  according 
to  Its  tenor,  which  generally  means  that 
the  copy  so  set  out  is  a  literal  copy  of  the 
original,  and  without  considering  the  statute 
Invoked  by  the  Attorney  General,  the  im- 
portant question  presented  for  determination 
is  whether  or  not  the  variance  was  material. 
We  thus  limit  the  Inquiry  because  the  au- 
thorities hold  that  a  variance  between  the 
copy  of  an  instrument  set  out  In  an  indict- 
ment and  the  original  cannot  be  success- 
fully invoked  by  the  accused  in  a  criminal' 
prosecution  unless  such  variance  is  in  some 
way  material;  that  is  to  say,  a  mere  variance 
is  of  no  consequence  unless  it  prejudices 
the  accused.  3  Rice  on  Evidence,  S  121. 
In  considering  this  proposition,  two  ques- 
tions are  involved:  First,  does  the  variance 
show  that  the  offense  charged  Is  different 
from  that  which  was  attempted  to  be  proved 
by  the  original  report?  and  second,  was 
such  variance  descriptive  in  its  nature,  tend- 
ing to  the  Identification  of  the  instrument, 
a  copy  of  which  Is  set  out  in  the  Indictment? 
On  these  questions  variances  between  the 
averments  of  the  indictment  and  the  testi- 
mony in  support  thereof  are  not '  regarded 
as  material  unless  they  mislead  the  accused 
in  making  his  defense,  or  may  expose  him 
to  the  danger  of  being  again  put  in  Jeopardy 
for  the  same  offense.  22  Enc.  PI.  &  Pr. 
S51;  Underbill  on  Grim.  Ev.  {  31.  In  crim- 
inal prosecutions  for  libel,  forgery,  and  other 
cases,  where  the  instrument  incorporated 
In  the  Indictment  Is  the  basis  of  the  offense 


charged,  a  material  variance  between  the 
instrument 'pleaded  and  the  original  intro- 
duced in  evidence  to  support  it  will  be  fatal. 
The  reason  for  the  rule  is  that  lu  such 
cases  the  instrument  pleaded  is  a  part  of 
the  gist  of  the  offense  charged,  and  when 
the  original  offered  in  support  thereof  varies 
materially  from  that  set  out  In  the'  indict- 
ment it  cannot  be  received,  because  it  Is 
not  proof  of  the  crime  charged,  but  of  another 
and  different  offense.  Thus,  in  a  prosecu- 
tion for  forging  a  note  or  a  deed,  the  original 
offered  in  evidence  must,  in  case  of  a  note, 
correspond  in  amoimt;  otherwise,  the  crime 
is  not  proven  as  charged,  or,  in  case  of  a 
deed,  the  description  of  the  land  in  the 
original  must  be  the  same  as  In  the  copy, 
or  else  the  forgery  Is  not  proven,  as  laid 
in  the  indictment,  and  so  Ur  all  criminal 
prosecutions  where  the  instrument  incor- 
porated in  the  Indictment  is  of  the  gist  of 
the  offense  charged.  But  that  is  not  this 
case.  The  gist  of  the  offense  did  not  consist 
in  making  and  subscribing  the  report  set 
out  in  the  indictment  The  statute  does 
not  make  the  filing  of  such  a  report,  though 
false  in  fact,  essential  to  the  commission 
of  the  crime  charged.  The  essence  of  the 
crime  was  the  making  of  a  false  statement 
of  the  financial  condition  of  the  affairs  of 
the  association  by  the  defendant,  its  presi- 
dent 

In  order  to  establish  the  falsity  of  the 
report,  It  was  not  necessary  .to  prove  that 
each  item  alleged  to  be  false  was.  In  fact, 
false.  This  ingredient  of  the  crime  charged 
would  be  proven  by  evidence  from  which 
It  appeared  that  one  or  more  of  such  items 
were  substantially  false  in  fact  nor,  in 
establishing  the  falsity  of  the  report  was 
it  necceeary  to  prove  that  the  items  alleged 
to  be  false  were  false  in  the  exact  amount 
stated,  for  this  element  of  the  crime  would 
be  proven  by  evidence  from  which  it  ap- 
peared that  such  items  were  false  In  a 
greater  or  less  sum  than  alleged  in  the  in- 
dictment As  to  the  particular  item  un- 
der consideration,  the  question  of  Its  falsity 
was  the  important  one,  and  testimony  tend- 
ing to  prove  that  it  was  false  was  com- 
petent According  to  the  indictment  this 
Item  was  false  In  'the  sum  of  $10,900,  but 
the  proof,  as  exhibited  by  the  original  re- 
port showed  it  was  false  in  the  sum  of  $9,900, 
but  that  merely  affected  the  magnitude  of 
Its  falsity.  So  that  notwithstanding  the  va- 
riance between  the  copy  of  the  report  and 
the  original  thereof,  the  latter  corresponded 
with  the  general  design  and  purport  of  the 
Indictment  in  Its  charge  that  the  defendant 
had  made  a  false  statement  regarding  the 
financial  affairs  of  the  Fidelity  Savings  As- 
sociation. This  false  statement  was  made 
by  means  of  the  report  set  out  In  the  Indict- 
ment but  that  was  merely  evidence  of  th« 
crime  charged,  and  not  of  the  essence  of 
such  crime.    The  exact  amount  of  the  falsity 


Digitized  by 


Google 


Wash.) 


BUELL  ▼.  BUELL. 


821 


of  the  statement  was  Immaterial,  bo  long 
as  it  was  substantially  false  In  one  or  more 
of  the  particulars  charged.  The  variance 
In  no  sense  proved  the  crime  to  be  other 
than  the  one  laid  in  the  indictment  On 
the  contrary,  the  original  of  the  report  was 
competent  evidence  of  the  Identical  crime 
charged  with  respect  to  the  Item  of  deposits, 
and  other  items  alleged  to  be  false,  for  the 
purpose  of  showing  that  the  defendant  had 
made  a  statement  which,  by  other  com- 
petent evidence,  would  be  shown  to  be  false, 
although  as  to  the  deposits  It  was  different 
in  amount  from  the  copy  pleaded.  Hence 
the  variance  as  to  this  Item  was  Immaterial, 
unless  descriptive  In  its  nature. 

On  this  proposition  the  only  question  neces- 
sary to  consider  Is  whether  or  not  the  de- 
fendant was  In  any  way  misled  by  the 
variance.  In  all  particulars,  except  as  to  the 
Item  of  deposits,  the  original  of  the  copy 
of  the  report  incorporated  In  the  Indictment 
corresponded  with  such  copy.  The  date"  there- 
of was  giv^n,  the  official  before  whom  It 
■was  verified,  the  public  office  in  which  it 
was  filed.  In  short,  what  may  be  termed 
the  decisive  means  of  identification  of  the 
report  set  out  in  the  indictment  were  so 
full  and  complete  that  it  was  impossible  for 
the  defendant  to  have  failed  to  fully  under- 
stand from  the  indictment  what  report  was 
referred  to.  We  therefore  conclude  that 
the  variance  relied  upon  did  not  In  any 
manner  prejudice  the  accused.  Roberts  v. 
People,  9  Colo.  458,  13  Pac.  630;  Dill  v. 
People,  19  Colo.  469,  36  Pac.  229,  41  Am. 
St.  Rep.  254;  Harris  v.  People,  64  N.  T. 
148;  1  Greenleaf  on  Evidence,  {  63;  22  Enc. 
PI.  &  Pr.  556;  State  v.  Town  of  Fletcher, 
13  Vt  124;  Putman  v.  U.  S.,  102  U.  S.  687, 
16  Sup.  Ct  923.  40  I^  R.  A.  1118;  Starkie 
on  Evidence  (10  Ed.)  *626,  627. 

The  Judgment  of  the  district  court  Is 
affirmed. 

Affirmed. 

QUNTER  and  MAXWBLIi,  JJ^  concur. 


(42  Wash.  277) 

BUELIi  V.  BUELL. 

<Sapreme    Court    of    Washington.    March    15, 
1900.) 

Divorce— Abandonment  —  Douiciix— Selec- 
tion BY  Husband. 

The  husband  has  the  right  to  choose  the 
domicile  of  the  family,  and  it  la  the  duty  of 
the  wite  to  accompany  and  live  with  him  in 
the  home  so  selected,  unless  there  be  good  rea- 
sons for  her  refusal  to  do  so,  and  failure  of 
the  wife  so  to  do  is  abandonment,  authorizing 
divorce. 

(Ed.  Note. — ^For  cases  in  point,  see  voL  17, 
Cent.  Dig.  Divorce,  $  129;  voL  17,  Cent  Dig. 
Domicile.  §$  24-26;  vol.  26,  Cent  Dig.  Husband 
and  Wife,  {  7.] 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Henry  L.  Beunao,  Judge, 


Action  by  3.  P.  Buell  against  Caroline 
Buell.  From  a  Judgment  for  plaintUf,  de- 
fendant appeals.    Affirmed. 

A  H.  Gregg  and  Moore  &  Husbands,  for 
appellant    Del  Cary  Smith,  for  respondent 

PER  CURIAM.  Respondent  and  appellant 
bad  been  married  for  many  years,  during 
which  period  they  bad  occasional  difficulties. 
After  one  of  these  disagreements,  appellant 
told  respondent  to  leave  the  house,  take  his 
trunk,  and  not  return;  and  stated  to  him 
that  she  would  not  again  live  with  him. 
They  were  then  living  In '  Spokane.  Subse- 
quently respondent  obtained  employment  at 
Liberty  Lake,  some  distance  from  Spokane, 
and  requested  appellant  to  go  there  and 
reside  with  him.  She  refused  and  has  con- 
tinuously since  refused  to  do  so,  claiming 
that  she  did  not  think  be  was  able  to  prop- 
erly take  care  of  her,  and  that  she  was  afraid 
to  live  with  him  in  the  absence  of  some  of 
her  children.  Respondent  brought  this  ac- 
tion for  divorce  upon  the  ground  of  abandon- 
ment The  trial  court  made  findings  of  fact 
and  conclusions  of  law  in  his  favor,  and  a 
decree  granting  him  a  divorce  was  thereupon  ' 
entered.     From  this  an  appeal  is  taken. 

It  Is  admitted  that  appellant  told  re- 
spondent she  would  not  again  live  with  him, 
and  that  she  has  continually  ever  since  re- 
fused to  live  with  him.  There  was  evidence 
of  disagreements  and  quarrels  at  various 
times  throughout  a  period  of  many  years. 
She  testified  that  be  had  repeatedly  struck 
her,  and  that  he  had  abused  her  In  many 
ways.  He  denied  this  emphatically.  It  Is 
doubtless  the  law  that  the  husband  has  the 
right  to  choose  the  domicile  for  the  family, 
and  that  it  Is  the  duty  of  the  wife  to  ac- 
company and  live  with  him  in  the  home  thus 
scflected.  unless  there  be  good  reasons  for  her 
not  so  doing.  In  this  case  the  only  reason 
assigned  by  appellant  for  not  living  with  re- 
spondent was  that  she  did  not  think  he  could 
properly  provide  for  her,  and  that,  by  rea- 
son of  bis  bad  treatment  of  her  theretofore, 
she  did  not  feel  safe  in  living  with  him  in 
a  locality  where  members  of  her  family  were 
not  near  at  hand.  They  bad  several  chil- 
dren, all  grown.  As  to  whose  fault  their 
frequent  disagreements  were  attributable  was 
a  question  of  fact  to  be  determined  upon 
conflicting  testimony,  as  were  also  the  ques- 
tions of  his  alleged  mistreatment  of  her  and 
of  his  ability  to  properly  support  her.  We 
do  not  think  the  respondent  made  out  a 
strong  case;  but  the  trial  Judge  had  the 
advantage  of  seeing  the  parties  and  their 
witnesses,  of  hearing  them  testify,  and  of 
observing  their  demeanor  upon  the  witness 
stand,  and  was  in  a  better  position  to  de- 
termine the  facts  than  are  we. 

For  this  reason  the  majority  of  the  court 
feel  that  the  Judgment  of  the  superior  court 
should  be  affirmed,  and  It  la  so  ordered. 
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(42  Waah.  2G7) 

LINDIiET  ▼.  JOHNSTON. 

(Supreme  Court  of  Washington.    March  10, 

1906.)     . 

Boundaries— Establishment    by   Pabties — 

CONCI-rrSlVENESS. 

Where  adjoining  landowners  located  the  di- 
vision line,  believing  it  to  be  the  correct  one, 
though  it  was  not,  and  for  24  years  each  con- 
tinuously exercised  exclusive  dominion  up  to 
the  line,  the  same  was  conclusive  as  between 
them  and  those  claiming  under  them. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  §§  217,  223.] 

Api>eal  from  Superior  Court,  Columbia 
County;  Chester  F.  Miller,  Judge. 

Action  by  E.  L.  Llndley  against  K.  A.  John- 
ston. From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

R.  F.  &  R.  M.  Sturdevant,  for  appellant 
Miller  &  Pouts,  for  respondent 

ROOT,  J.  Appellant  and  respondent  are 
the  owners  each  of  a  quarter  of  a  certain 
section  of  land  In  Columbia  county.  Ap- 
pellant Is  a  successor  in  interest  to  Joseph 
Crawford,  who  received  a  patent  for  the 
northwest  qtiarter  of  said  section,  June  1, 
1880;  and  respondent  is  the  successor  in  in- 
terest of  Levi  Llndley,  who  made  final  proof 
on  the  southwest  quarter  of  said  section,  Feb- 
ruary 18,  1885,  and  received  patent  therefor 
under  date  of  April  12,  1887.  In  1881,  with- 
out a  surveyor,  said  Levi  Llndley  and  Joseph 
Crawford,  and  one  S.  T.  Hanan,  who  was 
the  owner  of  the  northeast  quarter  of  the 
same  section,  established  a  line  between  the 
north  and  south  halves  of  said  section,  and 
upon  this  line  said  Llndley  and  Crawford 
erected  a  division  fence  which  for  24  years 
thereafter  served  as  the  boundary  line  be- 
tween their  farms.  Each  of  these  original 
owners  and  his  successors  in  Interest  occu- 
pied, cultivated,  and  exercised  exclusive  do- 
minion over  the  land  on  his  side  of  said  fence 
and  up  to  the  same  continuously  from  1881, 
until  shortly  before  the  commencement  of 
this  suit  In  1005.  Shortly  before  the  last 
mentioned  date,  an  actual  survey  was  made, 
and  it  was  found  that  the  correct  line  accord- 
ing to  the  government  survey  showed  the 
fence  to  be  so  incorrectly  located  as  to 
leave  a  portion  of  the  northwest  quarter  to 
the  south  of  said  fence,  and  In  the  Inclosure 
occupied  by  respondent.  Thereupon  appel- 
lant moved  his  fence  over  so  as  to  Include 
said  parcel  of  land,  and  respondent  Instituted 
this  action  to  recover  possession  thereof. 
Judgment  In  the  lower  court  was  given  In 
favor  of  respondent  and  from  this  an  appeal 
Is  taken. 

It  is  urged  by  appellant  that  the  location 
of  this  line  by  the  original  owners  of  these 
two  tracts  of  land  was  not  for  the  purpose 
of  definitely  locating  and  agreeing  upon  a 
division  line,  but  merely  to  establish  prox- 
imately where  the  line  was  so  that  they 
might  Inclose  their  land  by  a  fence.  Respon- 
dent however,  urges  that  the  circumstances 


were  such  that  tbe  statute  of  limitations 
commenced  to  run  at  that  time  and  that  he 
now  has  title  to  tbe  strip  of  land  In  dispute 
by  reason  of  adverse  possession.  The  facts 
In  this  case  are  very  similar  to  those  of 
Bowers  v.  Ledgerwood,  25  Wash.  14,  64  Pac. 
936,  and  we  think  this  case  is  controlled  by 
tbe  principles  enunciated  In  that  In  said 
case  the  court  among  other  things,  said:  "It 
will  be  observed  there  is  no  controversy  as 
to  the  continued,  uninterrupted  occupancy 
by  tbe  defendant  of  the  tract  In  controversy 
for  a  period  of  more  than  10  years;  and  the 
facts  certainly  establish  that  the  claim  and 
dominion  of  defendant  over  the  tract  was  ex- 
clusive and  inconsistent  with  any  other  theo- 
ry than  the  claim  of  ownership,  and  entitled 
the  defendant  to  recover  in  this  action,  un- 
less we  admit  the  contention  urged  by  coun- 
sel for  respondent — that  the  unintentional 
inclosure  or  use  of  a  strip  of  land  owned  by 
another  and  lying  next  to  the  boundary,  tbe 
location  of  which  Is  not  clearly  known,  will 
not  constitute  adverse  possession."  The 
court  then  decided  that  such  contention  could 
not  be  upheld.  Several  times  this  court 
has  quoted  with  approval  from  tbe  case  of 
Caufleld  v.  Clark,  17  Or.  473.  21  Pac.  433, 
11  Am.  St  Rep.  845,  the  following:  "If  one 
by  mistake  Inclose  the  land  of  another,  and 
claim  It  as  his  own,  his  actual  possession 
win  work  a  dlsselzure,  but  If,  Ignorant  of 
the  boundary  line,  be  makes  a  mistake  In 
laying  his  fence,  making  no  claim,  however, 
to  the  lands  up  to  the  fence,  but  only  to  tbe 
true  line  as  it  may  be  subsequenOy  ascer- 
tained, and  it  turns  out  that  he  has  Inclosed 
the  lands  of  the  adjoining  proprietor,  bis 
possession  of  the  land  is  not  adverse."  Wil- 
cox V.  Smith,  38  Wash.  585-591.  80  Pac.  803; 
Suksdorf  v.  Humphrey,  36  Wash.  1-6,  77  Pac. 
1071. 

It  is  conceded  by  all  the  authorities  that, 
where  adjoining  landowners  locate  a  divi- 
sion line  and  agree  that  it  shall  be  deemed 
the  boundary  line,  this  will  bind  tbem,  not- 
withstanding the  same  may  not,  as  a  matter 
of  fact  be  the  correct  line — assuming,  of 
course,  that  said  agreement  is  fair,  conscion- 
able,  and  free  from  fraud.  In  this  case  the 
trial  court  found  that  the  original  owners 
of  these  two  tracts  of  laud  In  establishing 
the  line  as  aforesaid,  agrreed  that  it  should 
be  their  boundary  line.  Appellant  maintains 
that  the  evidence  does  not  Justify  the  finding 
of  an  agreement  of  this  kind.  The  following 
extracts  from  a  stipulation  of  the  parties 
will  show  what  took  place,  to  wit: 

"(4)  That  the  aforesaid  Joseph  Crawford, 
Levi  Llndley,  and  S.  T.  Hanan,  desired  to 
fence  their  aforesaid  lands,  and  finding  tbe 
government  comer  or  half-mile  stake  at  tbe 
northwest  corner  of  Uie  aforesaid  southwest 
quarter,  being  also  the  southwest  comer  of 
the  northwest  quarter  of  said  section  22, 
and  finding  also  the  government  hnlf-mlle 
stake  or  corner  at  the  southeast  corner  of 
the  northeast  quarter,  being  also  the  north- 
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east  corner  of  the  southeast  quarter  of  said 
section  22,  they  put  up  a  pole  at  the  point 
where  the  said  half-mile  stakes  were  found 
at  said  comers,  and  also  put  up  a  pole  at 
what  they  deemed  was  near  the  center  of 
said  section  ,22  and  moved  said  pole  and 
measured  until  they  located  what  they  deem- 
ed was  the  center  of  said  section  22,  and 
established  what  in  their  judgment  and  from 
their  measurements  was  the  line  running 
east  and  west  through  the  center  of  said 
section  22  and  believing  said  line  so  establish- 
ed to  be*  the  true  boundary  line  between  the 
north  half  of  said  section  22,  and  the  south 
half  thereof;  and  Levi  Lindley  owner  of  the 
southwest  quarter  of  said  section  22,  built 
one-half  of  the  fence  along  the  northern 
boundary  of  his  land,  established  as  afore- 
said, and  Joseph  Crawford  built  the  other 
half  of  said  fence  along  such  line,  making 
a  division  fence  between  Crawford  and 
Lindley  along  the  whole  of  what  the  said 
Joseph  Crawford,  Levi  Lindley  and  S.  T. 
Hanan  from  their  measurements  deemed  was 
the  boundary  line  between  the  northwest 
quarter  of  section  22,  aforesaid,  and  the 
southwest  quarter  thereof. 

"(5)  Both  Joseph  Crawford  and  Levi  Lindley 
believed  said  line  was  the  true  boimdary 
line  between  the  northwest  quarter  and  the 
southwest  quarter  of  said  section  22;  but 
such  line  was  never  surveyed  by  a  surveyor 
until  it  was  surveyed  by  Ira  Trescott,  sur- 
veyor, mentioned  In  the  complaint,  and  the 
said  Trescott  varied  the  line  from  the  one 
made  by  the  said  Joseph  Crawford,  Levi 
Lindley  and  S.  T.  Hanan  so  that  the  land 
In  dispute  according  to  his  survey  would  be 
a  part  of  said  northwest  quarter. 

"(G)  That  such  division  fence  was  completed 
on  or  before  the  year  1881,  and  the  said  Levi 
Lindley  and  said  Joseph  Crawford  in  said 
year  1881  broke  out  and  plowed  their  said 
lands  up  to  the  fence  built  by  them  along 
what  was  deemed  the  north  boundary  line 
of  said  southwest  quarter;  and  their  succes- 
sors have  ever  since  farmed  said  land  up 
to  such  fence.  Including  plaintiff  and  defend- 
ant in  this  action,  and  each  succeeding  owner 
of  the  northwest  quarter,  aforesaid,  has 
made  valuable  Improvements  upon  said 
northwest  quarter  until  the  same  Is  a  very 
valuable  farm,  and  each  succeeding  owner 
since  Levi  Lindley,  has  made  valuable  Im- 
provements upon  the  said  southwest  quarter 
of  said  section  22  until  the  same  Is  a  very 
valuable  farm." 

"(8)  The  disputed  strip  of  land  mentioned 
in  plaintiff's  complaint  has  been  In  the  use 
of  Lindley  and  his  grantor  since  1881  as 
aforesaid,  and  Included  within  the  fences 
which  have  enclosed  said  southwest  quarter 
since  1881." 

In  the  case  of  Dyer  t.  Eldrldge,  136  Ind. 
654,  661,  36  N.  E.  522,  524,  the  Supreme  Court 
of  Indiana  said:  "The  law  is  that  the  loca- 
tion of  a  division' boundary  fence,  acquiesced 
in  and  acted  upon,  and  the  premises  improved 


up  to  the  line  by  each,  for  20  years,  be- 
comes binding  as  the  true  l.ne.  Richwine 
V.  Presbyterian  Church,  etc.,  135  Ind.  80,  34 
N.  E.  737;  Wingler  v.  Simpson,  03  Ind.  203, 
and  cases  there  cited.  It  Is,  Indeed,  ax- 
iomatic that  acts  are  stronger  talismans  of 
intentions  and  beliefs  than  are  words,  and 
to  tbepi  are  we  to  look  in  settling  the  ques- 
tion Of  title.  Guided  by  the  evidence  in 
this  case,  as  to  the  acts  performed,  and  ap- 
plying the  law  thereto,  the  court  could  not 
have  rendered  a  different  Judgment" 

In  the  case  of  Fisher  v.  Bennehoff,  121  111. 
426,  435, 13  N.  E.  150,  152,  the  Supreme  Court 
of  Illinois  employed  this  language:  "There 
can  be  but  little  doubt,  from  the  evidence,  that 
Fisher  and  Mean,  in  1845,  had  a  division  line 
run  between  their  respective  lands,  and  es- 
tablished monuments  to  witness  It,  and  that 
all  parties  interested  in  the  lands  acquiesced 
in  the  same  until  some  time  In  1881,  and 
recognized  it  as  the  true  boundary  line, 
and  built  and  maintained  fences,  and  cut 
timber,  on  the  faith  that  it  was  such;  *  •  * 
The  adoption  of  such  a  line  may  be  implied 
from  acts  and  declarations,  and  acquiescence 
therein;  and  after  the  lapse  of  35  years  of 
uninterrupted  acquiescence  in  the  line,  under 
the  circumstances  the  parties  and  their 
privies  should  be  estopped  from  asserting 
that  it  is  not  the  true  division  line." 

In  the  case  of  Hoffman  v.  White,  90  Ala. 
354,  355,  7  South.  816,  the  Supreme  Court  of 
that  state  spoke  as  follows:  "It  may  now  be 
conceded  that  the  fence  is  not,  and  has 
never  been,  on  the  true  line  between  the 
lots,  but  that,  on  the  contrary.  It  was  by  mis- 
take placed  so  as  to  Inclose  with  lot  32  a 
strip  seven  feet  in  width  off  the  west  side 
of  lot  23.  Yet,  if  the  erroneous  line  was 
agreed  upon  by  the  then  proprietors,  as  we 
think  the  evidence  shows,  under  the  belief 
that  it  was  the  correct  line,  and  the  owners 
of  lot  32  entered  on,  and  took  possession 
of  lot  32,  to  such  conventional  line,  and 
held  under  a  claim  of  right,  their  possession 
is  adverse  in  its  character  to  the  true  owner, 
and.  If  continued  for  10  years,  ripens  into 
a  perfect  title  against  all  the  world.  Alex- 
ander V.  Wheeler,  60  Ala.  332.  It  is  in- 
sisted, however,  that  the  line  between  these 
lots  was  not  established  by  agreement  of  the 
parties.  We  do  not  concur  In  this  view  of 
the  evidence,  but  the  position  may  be  ad- 
mitted, and  the  element  of  contract  in  the 
location  of  the  fence  be  entirely  eliminated. 
The  fact  would  still  remain,  that  the  ovmer 
of  lot  32  Intended  to  put  the  fence  on  the  tnie 
line,  believed  he  had  done  so,  and  his  succes- 
sors for  more  than  10  years  held  up  to  the 
fence,  under  a  claim  of  ownership  hostile  and 
adverse  in  its  character.  We  do  not  doubt 
but  that  such  possession,  though  not  justified 
by  an  understanding  as  to  the  location  of  the 
fence,  and  originating  in  a  mistake  as  to  the 
true  line,  would.  If  open,  notorious,  actual, 
and  continuous  for  the  statutory  period,  vest 
absolute  title  in  the  holder." 
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Under  these  and  many  other  authorities  to 
the  same  effect,  we  think  it  Is  well  estab- 
Ushed  that  where  two  adjoining  landowners 
*ocate  a  division  line  between  their  farms  and 
Jointly  build  a  fence  thereupon,  believing  It 
to  be  the  correct  line,  when  as  a  matter  of 
.  fact  It  is  not,  and  continue  said  fence  as  their 
boundary  line  continuously  for  24  years,  each 
continnously  occupying,  cultivating,  and  ex- 
ercising exclusive  control  and  dominion  over 
the  land  up  to  said  fence,  that  It  must,  in  the 
absence  of  positive  evidence  to  the  contrary, 
be  Inferred  that  said  line  was  located  and  ac- 
cepted by  them  pursuant  to  an  agreement 
that  it  should  be  considered  and  treated  as 
the  division  line.  In  the  case  of  Suksdorf 
V.  Humphrey,  36  Wash.  1,  77  Pac.  1071,  this 
court  said:  "The  land  being  surveyed,  the 
owner  must  be  presumed  to  know  where  bis 
lines  are,  and,  if  his  rights  are  encroached 
upon,  his  right  of  action  will  accrue  at  once." 
The  lands  In  question  herein  had  been  sur- 
veyed by  the  government  prior  to  the  time  the 
division  line  was  marked  out  and  the  fence 
built  as  hereinbefore  stated.  If  a  mistake  was 
made  in  the  location  of  said  division  line,  the 
appellant,  under  the  authorities  Just  cited, 
would  be  presumed  to  have  known  the  fact 
within  a  reasonable  length  of  time;  at  least, 
it  was  within  his  power  to  have  so  done. 
Both  parties  having  acquiesced  In  the  line 
for  24  years,  It  would  seem  against  public 
policy  to  say  that  the  statute  of  limitations 
should  not  be  available. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

MOUNT,  C.  J.,  and  DUNBAR,  CROW, 
HADLEY,  and  FULLERTON,  JX,  concur. 

(42  Wasb.  20S) 

GRAHAM  et  ux.  v.  SMART  et  al. 

(Supreme  Court  of  Washington.    March  8, 
1900.) 

1.  MOBTOAOES— POBSCLOSDBE   BT  ACTION— IS- 

suEfr— Validity  of  Other  Liens. 

Where  a  judgment  recited  that  it  was  the 
separate  obligation  of  a  married  woman,  and 
ttiat  it  should  not  constitute  a  lien  against  the 
community  property,  and  an  execution  issued 
thereon  was  levied  on  real  estate  which  had 
been  mortgaged  by  the  husband  and  wife,  and 
the  mortgagee,  suuig  to  foreclose,  made  the  ex- 
ecution creditor  a  party,  the  court  had  au- 
thority in  the  foreclosure  suit  to  determine  the 
priority  of  the  liens  by  determining  the  ques- 
tion wnether  the  property  was  separate  or  com- 
munity property. 

[Ed.  Note. — For  cases  In  point,  see  vol.  35, 
Cent.  Dig.  Mortgages,  {  143S.] 

2.  Pleadinos  —  Admissions  —  Effect  as 
Against  Co-pabtt. 

An  ndmission  made  in  a  pleading  by  a 
party  binds  him  only  and  not  co-parties. 

[Ed.  Note. — For  cases  In  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  §§  81-83,  171.] 

3.  Affidavits— Use  in  Evidence. 

An  affidavit  made  by  a  witness  on  a  mo- 
tion to  dissolve  a  restraining  order  was  not  ad- 
missible as  evidence  in  the  cause,  and  could  only 
be  used  to  impeach  the  witness. 

[ESd.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Affidavits.  US  69-72;  voL  50,  Cent 
Dig.  Witnesses,  {  1251.] 


Appeal  from  Superior  Court,  King  County; 
A.  W.  Prater,  Judge. 

Action  by  John  S.  Graham  and  wife  against 
Eliza  J.  Smart  and  .others.  From  the  decree, 
defendants  J.  W.  Wheeler  and  another  and 
plaintiffs  appeal.    Affirmed. 

Byers  &  Byers,  for  appellants  Wheeler 
and  Smith.  McCafferty  &  Bell,  for  appellants 
Graham  and  wife.  Hastings  &  Steduian,  for 
respondents. 

RUDKIN,  J.  On  the  4th  day  of.  Septem- 
ber, 1903,  the  defendant  Wheeler  obtained  a 
Judgment  against  the  defendant  Dell  Merwin. 
In  the  superior  court  of  King  county,  for 
the  sum  of  $429.80.  The  Judgment  itself 
declared  that  It  was  the  separate  obligation 
of  the  defendant  Dell  Merwin,  and  should 
not  In  any  manner  constitute  a  charge  or 
lieu  against  the  community  property  of  the 
Judgment  debtor  and  W.  K.  Merwin,  her 
husband.  On  the  2d  day  of  February,  1904. 
the  defendants  Dell  Merwin  and  W.  K. 
Merwin,  her  husband,  and  the  defendants 
Smart  and  Young,  executed  a  mortgage  to 
the  plaintiffs'  assignors,  to  secure  the  pay- 
ment of  the  sum  of  $5,500,  according  to  the 
terms  and  conditions  of  a  promissory  note 
bearing  tbe  same  date.  On  the  30th  day 
of  December,  1904,  the  defendant  W^heeler 
caused  an  execution  to  issue  on  the  above 
described  Judgment,  and  the  defendant  Smith, 
as  sheriff  of  King  county,  by  virtue  of  said 
execution,  levied  upon  an  undivided  one- 
fourteenth  Interest  in  the  property  described 
In  said  mortgage,  and  offered  the  same  for 
sale  at  public  auction,  as  provided  by  law. 
on  the  4th  day  of  February,  1905,  as  the 
property  of  said  Dell  Merwin.  On  the  3d 
day  of  February,  1905,  the  plaintiffs,  as 
assignees  of  the  note  and  mortgage  above 
described,  commenced  this  action  for  the 
foreclosure  of  the  mortgoge,  and  made  the 
defendants  Wheeler  and  Smith  parties  there- 
to, alleging  that  the  above  desci-ibed  Judg- 
ment was  the  separate  obligation  of  tbe  de- 
fendant Dell  Merwin.  and  that  the  prop- 
erty described  In  the  mortgage  was  the  com- 
munity property  of  Dell  Merwin  and  husband. 
The  complaint  prayed  for  a  temporary  in- 
junction restraining  the  execution  sale  until 
the  final  bearing  of  the  foreclosure  suit, 
which  was  granted.  At  the  final  hearing 
the  court  granted  a  decree  of  foreclosure, 
found  that  the  Judgment  in  question  was 
the  separate  obligation  of  the  defendant 
Dell  Merwin,  that  the  only  interest  Dell 
Merwin  had  In  the  mortgaged  premises  was 
the  community  property  of  herself  and  hus- 
band, and  perpetually  enjoined  the  execu- 
tion sale.  From  this  decree  both  the  plain- 
tiffs and  the  defendants  Wheeler  and  Smith 
have  appealed.  The  appeal  of  the  plaintiffs, 
however,  seems  to  have  been  abandoned,  as 
we  find  no  assignment  of  error  In  their  be- 
half. '  The  appellants  Wheeler  and  Smith 
make  the  following  contentions  in  support  of 
their  appeal:    (1)  That  the  claim  under  tbe 
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Judgment  vras  superior  and  paramount  to 
the  mortgage  Uen,  and  Its  validity  could  not 
be  adjudicated  In  the  foreclosure  suit;  and 
(2)  that  the  court  erred  in  finding  that  the 
Interest  of  Dell  Merwin  In  the  mortgaged 
premises  was  the  community  property  of 
herself  and  husband. 

In  support  of  the  first  contention  the  ap- 
pellants cite  California  Safe  Deposit  &  Trust 
Co.  V.  Cheney  Bloc.  Light,  Tel.  &  P.  Co.,  12 
Wash.  138,  40  Pac.  732,  and  Klzer  v.  Cau- 
field,  17  Wash.  417,  49  Pac.  KXM,  where  It 
is  held  that  a  claim  adverse  to  the  mortgagor, 
and  acquired  prior  to  jthe  execution  gf  the 
mortgage,  cannot  be  litigated  in  a  suit  to 
foreclose  the  mortgage.  These  decisions  are 
not  in  point  here,  and  we  are  not.lncUned  to 
extend  the  rule  there  announced.  In  a  suit 
to  foreclose  a  mortgage  or  other  lien,  the 
court  must  determine  the  question  of  prior- 
ity between  different  liens  and  claims. 
Pennsylv.ania  Mtg.  Inv.  Co.  v.  Gilbert,  13 
Wash.  684,  43  Pac.  941,  45  Pac.  43;  Johnson 
V.  Irwln,^  16  Wash.  662,  48  Pac.  345.  And 
for  the  purpose  of  determining  the  ques- 
tion before  us,  we  must  assume  that  the 
Judgment  was  the  separate  obligation  of  the 
wife,  and  the  mortgaged  premises  the  com- 
munity property  of  the  judgment  debtor  and 
her  husband.  If  this  be  true,  the  Judgment 
was  no  Hen  or  claim  Whatever  against  the 
mortgaged  premises  at  the  time  of  the  exe- 
cution of  the  mortgage.  The  husband  might 
doubtless  suffer  the  community  property  to 
be  sold  to  satisfy  the  separate  debt  of  the 
wife,  but  he  could  not  do  this  as  against  his 
mortgagees.  If  this  Judgment  ever  became 
a  lien  or  charge  against  the  n^ortgaged  prem- 
ises as  community  property,  it  was  not  un- 
til the  levy  was  made  under  the  execution, 
long  after  the  execution  of  the  mortgage. 
The  question  of  priority  between  the  two 
claims  or  Hens  depended  upon  the  character 
of  the  property,  whether  separate  or  commu- 
nity, and  the  court  had  a  right  to  determine 
that  question  in  the  foreclosure  suit. 

On  the  second  question,  we  do  not  see 
bow  the  court  could  have  arrived  at  any 
other  conclusion.  The  only  witness  examin- 
ed at  tbe  trial  was  the  defendant  W.  K.  Mer- 
win. He  testified  that  he  purchased  tbe 
property  after  his  marriage,  with  the  com- 
munity funds  of  himself  and  wife.  The  ap- 
pellants Wheeler  and  Smith  offered. In  evi- 
dence (1)  tbe  petition  of  Emma  Young  for 
tbe  appointment  of  a  guardian  for  tbe  de- 
fendant Hazel  Smart,  signed  by  her  attor- 
ney and  verified  by  the  petitioner;  (2)  a  pe- 
tition for  leave  to  mortgage  the  real  prop- 
erty of  said  minor,  signed  by  her  attorney; 
<3)  an  order  authorizing  tbe  mortgage;  and 
<4)  an  afiSdavit,  signed  by  the  defendant 
Eliza  J.  Smart  and  filed  in  the  guardianship 
proceedings.  Neither  the  plaintiffs  nor  the 
defendants  Merwin  and  wife  were  parties 
to  these  probate  proceedings,  and  we  see  no 
ground  upon  which  these  petitions,  orders, 
and  affidavits  were  admissible  or  competent 


In  so  far  as  any  adjudication  was  made  by 
the  court  in  that  proceeding,  it  was  res 
Inter  alios  acta.  In  so  far  as  the  petitions 
and  affidavits  contained  admissions,  they 
could  only  bind  the  parties  who  made  them. 
Wlgmore,  E^^ldence,  vol.  2,  $  1076;  Dan  v. 
Brown,  4  Cow.  483,  15  Am.  Dee.  395;  Leeds 
V.  Insurance  Co.,  2  Wheat  380,  4  L.  Ed.  266. 

Counsel  for  appellants  also  call  attention 
to  an  affidavit  made  by  the  witness  Merwin, 
on  tbe  motion  to  dissolve  tbe  temporary  re- 
straining order.  Counsel  for  the  plaintiffs 
maintain  that  this  affidavit  is  not  properly 
before  us,  but  we  need  not  determine  that 
question.  The  affidavit  .would  only  be  com- 
petent for  tbe  purpose  of  Impeaching  tbe 
witness,  and  It  was  not  so  offered.  The  at- 
tention of  the  witness  -was  not  directed  to 
Its  contents,  and  he  was  given  no  opportunity 
to  explain  It  An  Inspection  of  the  document 
shows,  so  plainly  that  the  word  "not"  was 
Inadvertently  omitted  in  its  preparation,  that 
the  court  properly  disregarded  it 

There  is  no  error  in  tbe  record,  and  tbe 
Judgment  is  affirmed. 

MOUNT,  0.  J.,  and  ROOT,  CROW,  HAD- 
LEY,  FULLERTON,  and  DUNBAR,  JJ., 
concur. 


(4>  Waih.  St) 
McCLURE  et  al.  v.  CAMPBELL  et  aL 

(Supreme  Court  of  Washington.    March  10, 
1906.) 

1.  ACTION-JOINDEB   or   CAHSra— SrATTJTES. 

Under  2  Ballinger's  Ann.  Codes  &  St  i 
4942,  providing  that  a  plaintiff  may  unite  sev- 
etal  causes  of  action  in  the  same  complaint 
when  tbey  all  arise  out  of  injuries  to  property 
by  force,  the  fact  that  the  force  exercised  by 
defendant  caused  an  injury  to  some  of  plain- 
tiff's property  while  the  remainder  of  it  was 
destroyed,  did  not  create  separate  causes  of 
action  which  could  not  be  joined. 

[Ed.   Note. — For  cases   in  point   see  vol.  1, 
Cent  Dig.  Action,  §|  490-510.] 

2.  Damages— Mrntal  Anguish. 

In  an  action  for  wrongfully  evicting  plain- 
tiff and  his  wife  from  a  house  and  injuring  their 
personal  property,  it  was  not  error  to  admit  evi- 
dence that  by  reason  of  tlie  pregnancy  of  the  wife, 
and,  the  fact  that  they  had  no  place  to  go,  they 
were  humiliated  and  suffered  mental  anguish. 

[Ed.  Note. — For  cases  in  point  see  vol.  16, 
Cent  Dig.  Damages,  U  100-103;] 

3.  Same— Excessive  Damages. 

Plaintiff  purchased  tbe  furniture  and  good 
will  of  a  lodging  house  for  $1,700.  and  a  month 
later  he  was  forcibly  and  wrongfully  evicted 
in  such  a  manner  that  his  furniture  was  injured 
and  destroyed  to  the  amount  of  $740,  and,  owing 
to  the  fact  that  plaintiff's  wife  was  pregnant 
and  that  they  had  no  place  to  go,  they  were 
humiliated  and  suffered  mental  anguish.  Held, 
that  a  verdict  for  $2,000,  the  same  including 
damages  for  mental  suffering,  was  excessive, 
andv would  be  set  aside  unless  plaintiff  would  re- 
remit  $1,000. 

[Ed.  Note. — For  cases  in  point  see  vol.  16, 
Cent  Dig.  Damages,  iS  400,  401.] 

Appeal  from  Superior  Court,  King  County ; 
Boyd  J.  Tallman,  Judge. 
Action  by  D.  P.    McCluie    and    another 
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against  7.  A.  Campbell  and  another.  From 
a  judgment  in  favor  of  plaintiffs,  defendants 
appeal.  Affirmed,  on  condition  that  plain- 
tiffs remit  $1,000  from  the  verdict;  other- 
wise, reversed. 

Hastings  &  Stedman,  for  appellants. 
Richard  Gowan,  for  respondents. 

MOUNT,  O.  J.  Action  for  damages  for 
wrongful  eviction.  Plaintiffs  recovered  a 
judgment  below.    Defendants  appeal. 

The  complaint  alleges.  In  substance,  that 
on  October  3,  1900,  plaintiffs  were  in  the 
quiet  and  peaceable  possession  of  the  second 
and  third  floors  of  a  certain  building  In  Seat- 
tle, and  were  using  said  floors  for  lodging 
house  purposes ;  that  on  said  day  the  defend- 
ants, wrongfully  and  unlawfully  and  by 
force,  entered  said  building  and  expelled 
plaintiffs  therefrom,  and  commenced  to,  and 
did,  tear  down  the  partitions  and  walls  of 
the  rooms  occupied  by  plaintiffs,  and  dam- 
aged plaintiffs'  furniture  and  destroyed 
plaintiffs'  business,  and  greatly  humiliated 
the  plaintiffs,  who  were  made  to  suffer  great 
mental  anguish.  Damages  were  alleged  at 
$500  for  injury  to  furniture,  $1,200  for  loss 
of  buslnrss,  and  $3,000  for  mental  anguish. 
A  second  cause  of  action  was  stated,  to  the 
effect,  that  plaintiffs  owned  certain  electric 
and  water  fixtures  placed  in  said  building 
temporarily,  and  that  defendants,  at  the  time 
stated  In  the  first  cause  of  action,  unlawfully 
entered  and  destroyed  the  rooms  occupied  by 
plaintiffs,  and  converted  said  fixtures  to  their 
own  use,  to  plaintiffs'  damage  in  the  sum 
of  $200.  The  defendants  demurred  to  tjie 
complaint,  on  the  ground  that  two  causes 
of  action  were  improperly  united.  This  de- 
murrer being  overruled,  defendants  answer- 
ed, denying  generally  the  allegations  of  the 
complaint,  and  alleged  two  affirmative  defen- 
ses: (1)  That  prior  to  September,  1900,  the 
premises  were  occupied  by  one  Madge  Snod- 
grass,  by  a  tenancy  from  month  to  month,  and 
that  said  Madge  Snodgrass  was  given  notice 
terminating  her  tenancy  at  the  expiration  of 
the  month  of  October,  1900;  that  In  the 
month  of  September  said  Madge  Snodgrass 
sold  to  plaintiff  all  her  furniture  and  fixtures 
and  delivered  possession  of  the  premises  to 
plaintiffs,  and  that  thereafter  plaintiffs 
brought  an  action  and  recovered  damages 
against  said  Madge  Snodgrass  for  the  Injury 
complained  of  In  this  action;  (2)  that  the 
action  was  not  commenced  within  the  time 
required  by  law ;  and  the  third  cause  of  de- 
fense was  to  the  effect  that  plaintiffs  volun- 
tarily vacated  and  surrendered  the  premises 
In  consideration  of  the  release  of  rent  due. 
Plaintiffs,  by  a  reply,  denied  the  new  mat- 
ter contained  in  the  answer.  Upon  these  Is- 
sues the  case  was  ti-ied  to  the  court  and  a 
jury,  which  returned  a  verdict  for  the  plain- 
tiffs in  the  sum  of  $2,000. 

Appellants  first  assign  error  of  the  trial 
court  in  overruling  tbeir  demurrer  to  the 


complaint,  because  they  claim  a  cause  of  ac- 
tion for  injury  to  property  cannot  be  Joined 
with  one  for  converstoa  of  property.  The 
statute  provides  that  the  plaintiff  may  unite 
several  causes  of  action  when  they  arise  out 
of  injury  with  or  without  force  to  the  prop- 
erty. 2  Balllnger's  Ann.  Codes  &  St  8  4912. 
The  complaint  In  this  case  alleges  that,  by 
the  same  act,  the  defendants  Injured  certain 
property  and  destroyed  and  converted  to 
their  own  lise  certain  other  property.  Un- 
der the  facts  stated  in  the  complaint,  it  was 
not  necessary  to  state  the  damages  in  sepa- 
rate causes  of  action;  but,  having  done  so, 
the  complaint  was  not  demurrable  on  this 
ground,  because  the  injuries  arose  out  of 
the  same  «ause,  viz..  Injury  to  property  by 
force.  The  fact  that  some  of  the  property 
was  only  Injured,  while  other  wos  taken  or 
destroyed  by  the  same  wrongful  act  did  not 
create  separate  causes  of  action  which  could 
not  be  Joined.  McCorkle  v.  Mallory,  30  Wash. 
632,  71  Pac.  186.  After  plaintiffs  had  testi- 
fied that  they  were  peaceably  in  possession 
of  the  rooms,  and  that  the  defendants  with  a 
number  of  men  came  and  tore  out  the  stair- 
way, removed  the  toilets,  shut  off  the  water, 
and,  over  the  protest  and  objection  of  plain- 
tiffs, broke  down  the  doors  to  the  rooms, 
knocked  holes  In  the  plastering,  and  tore 
down  the  walls,  scattering  plastering  and 
dirt  and  dust  all  over  plaintiffs'  furniture 
and  removed  part  of  the  furniture  into  the 
street,  so  that  plaintiffs  and  their  families 
could  not  longer  remain  In  the  said  rooms, 
the  court  permitted  one  of  the  plaintiffs  to 
testify  that  his  wife,  who  was  living  in  the 
rooms,  was  about  five  months  along  In  a  fam- 
ily way,  and  that,  by  reason  thereof  and  be- 
cause plaintiffs  had  no  place  to  go,  they  were 
humiliated  and  suffered  much  mental  an- 
guish. The  wife  was  also  permitted  to  testi- 
fy to  the  same  facts.  The  court  instructed 
the  jury  that  they  could  only  consider  this 
evidence  for  the  purpose  of  showing  the  ef- 
fect upon  the  minds  of  the  plaintiffs,  and  not 
for  the  purpose  of  showing  Injury  to  the 
wife.  Appellants  contend  that  the  reception 
of  this  evidence  was  error.  "As  a  goieral 
rule,  there  may  be  no  recovery  for  injuries  to 
the  feelings  In  cases  of  torts  to  property. 
♦  ♦  •  The  reason  of  this  Is  believed  to  be 
because  mental  distress  is  not  In  general,  a 
natural  and  probable  consequence  of  torts  to 
property.  So  where  the  manner  of  com- 
mission of  a  tort  to  pro];>erty  is  such  as  natu- 
rally to  cause  mental  suffering,  there  can, 
it  seems,  be  a  recovery  in  damages  therefor," 
8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  671;  2 
Greenleaf  on  Evidence  (14th  Ed.)  p.  287; 
Fort  Worth,  etc.,  Ry.  Co.  v.  Smith  (Tex.  Civ. 
App.)  25  S.  W.  1032;  Moyer  v.  Gordon,  113 
Ind.  282,  14  N.  E.  476;  Fillebrown  v.  Hoar, 
124  Mass.  580.  We  think  the  rule  above 
stated  and  followed  in  the  cases  cited  is  cor- 
rect, and  that,  under  the  circumstances  tes- 
tified to  In  this  case,  it  was  not  error  to  re- 
ceive the  evidence. 
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Appellants  allege  error  of  the  conrt  In  giv- 
ing several  Instructions.  The  objections  to 
the  instructions  are  wholly  without  merit, 
and  we  are  convinced  are  not  seriously  made 
by  the  appellants,  and  we  shall  tb«-efore  not 
discuss  them.  We  have  examined  the  In- 
structions given  by  the  court  and  find  that 
they  were  fair,  and  clearly  and  correctly 
gave  the  law  to  the  Jury. 

The  principal  contention  of  appellants  In 
the  case  is  that  the  verdict  of  the  jury  is  ex- 
cessive. There  Is  merit  in  this  contention. 
When  a  motion  for  a  new  trial  was.  made,  up- 
on the  ground  that  the  verdict  was  excessive, 
and  other  grounds,  the  trial  court,  in  ruling 
upon  the  motion,  stated  that  in  his  opinion 
the  verdict  was  excessive,  but  Imposed  upon 
defendants,  as  a  condition  for  a  reduction  of 
the  amount  of  the  verdict,  that  they  should 
accept  the  amount  fixed  by  the  court  and 
abide  by  It  and  not  appeal  therefrom.  The 
reason  given  for  such  course  by  the  court 
was  that,  if  the  trial  court  should  make  a 
mistake  in  reducing  the  verdict,  the  Supreme 
Court  could  not  raise  it;  but  if  the  trial 
court  should  make  a  mistake  In  not  reducing 
the  verdict,  the  Supreme  Court  had  the  pow- 
er to  reduce  it,  and  for  that  reason  refused 
to  reduce  the  verdict  or  to  grant  a  new  trial, 
but  entered  judgment  on  the  verdict  for 
$2,000,  the  full  amount  of  it  Aside  from 
the  fact  that  the  trial  court  concluded  that 
the  verdict  was  excessive.  It  Is  clearly  so 
under  the  evidence  offered  by  the  plaintiffs. 
The  damage  to  the  furniture  was  alleged 
at  $500;  there  was  evidence  that  the  furni- 
ture was  damaged  in  that  amount.  The 
loss  of  profits  to  the  business  could  not  have 
been  more  than  $200,  under  the  Instructions 
of  the  court,  and  we  doubt  If  any  amount 
was  proved  upon  this  Item.  The  cost  of  the 
Items  of  light  and  water  fixtures  when  put 
In  was  stated  to  have  been  $30  or  $40. 
The  damage  for  these  items  could  not  have 
been  greater  than  that  amount  The  balance 
of  the  verdict  must  therefore,  have  been  for 
humiliation  and  mental  anguish.  Upon  this 
question  the  evidence  shows  that  a  part  of 
the  plaintiffs'  furniture  remained  upon  the 
sidewalk  for  one  night,  where  plaintiffs 
guarded  it;  that  the  plaintiffs  and  their 
family  were  immediately  taken  into  an 
adjoining  rooming  house  and  suffered  slight 
Inconvenience  for  only  a  few  days.  The 
evidence  shows  that  the  mental  anguish  from 
which  plaintiffs  suffered  arose  from  the  fact 
that  they  bad  purchased  the  furniture  and 
good  will  of  the  lodging  bouse  on  September 
19,  1900,  for  $1,700,  and  on  October  3,  1900, 
the  building  was  taken  from  them,  and 
they  thereupon  concluded  that  the  $1,700 
paid  for  the  furniture  was  a  total  loss  to 
them.  They  were  most  distressed  on  this  ac- 
count But  they  probably  suffered  some  dis- 
tress of  mind  by  reason  of  the  manner  in 
which  defendants  took  possession  of  the 
building  and  put  them  out.  But  giving  the 
plaintiffs  the  full   amount  for  which  they 


conld  possibly  have  recovered  for  the  Items 
of  property  taken  and  damaged,  the  amount 
would  be  $740.  One  thousand  dollars  is 
a  most  liberal  amount  for  damages  to  the 
plaintiffs,  including  distress  of  mind.  A 
Judgment  for  $2,000  Is  ont  of  all  reason. 
The  trial  court  should  have  reduced  the  ver- 
dict or  granted  a  new  trial. 

The  cause  is  remanded,  with  direction  to 
the  lower  court  to  grant  a  new  trial,  unless 
respondents  remit  $1,000  from  the  verdict 
within  30  days  after  the  remittitur  from 
this  court  is  filed  below;  appellants  to  re- 
cover costs  of  this  appeal. 

ROOT,  DUNBAU,  HADLET,  and  CROW, 
JJ.,  concur. 

FULLERTON,  J.  I  am  of  the  opinion 
that  this  does  not  belong  to  that  class  of 
cases  where  recovery  should  be  allowed  for 
mental  anguish.  I  therefore  think  the  judg- 
ment should  be  reversed  and  a  new  trial 
granted. 


(42  Waab.  201) 
CHILKAT  GOLD  &  COPPER  MININO 
CO.  V.  FOS  et  ux. 

(Supreme  Court  of  Washingtim.    March  8, 
1906.) 

CospoRATioKB  —  Sale  or  Stock — Misbefbe- 
8ENTATI0NS— Remedies. 

Where  a  mining  company  issued  its  stock 
to  one  for  services,  and  he  sold  It  making  false 
representations  that  It  was  treasury  stock,  and 
that  the  money  wonid  be  used  for  the  develop- 
ment of  the  mine,  the  corporation  cannot  ques- 
tion the  validity  of  the  sale,  nor  recover  the  pro- 
ceeds thereof. 

Appeal  from  Superior  Court,  King  County; 
W.R,  Bell,  Judge. 

Action  by  the  Chllkat  Gold  &  Copper  Min- 
ing Company  against  W.  N.  Fos  and  wife. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Reversed. 

Will  H.  Thompson,  for  aiH;)ellants.  Blaine, 
Tucker   &  Hyland,   for  respondent 

HADLET,  J.  The  only  question  involved 
In  this  appeal  is  whether  the  conclusions  of 
law  and  decree  entered  by  the  trial  court 
properly  follow  from  the  facts  as  found. 
There  is  no  statement  of  facts  here,  and 
the  findings  of  facts  not  being  challenged 
must  be  accepted  as  the  facts  in  the  case. 
We  deem  it  unnecessary  to  make  a  formal 
statement  of  the  Issues,  but  will  state  the 
essential  facts  as  the  conrt  found  them,  and 
then  examine  the  conclusions  of  law  and  de- 
cree tn  the  light  of  the  facts  found. 

The  facts  are  as  follows:  The  plaintiff  is 
a  Washington  corporation,  and  the  defend- 
ants W.  N.  Fos  and  Charlotte  M.  Fos  are  hus- 
band and  wife.  On  the  14th  day  of  April, 
1903,  at  a  regular  meeting  of  the  board  of 
directors  of  the  plaintiff  corporation,  the  fol- 
lowing resolution  wan  passed  by  said  board, 
and  duly   entered  in  the   minutes  of  said 
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meeting :  "Moved  by  J.  H.  De  Blondeau  and 
seconded  by  Wllmon  Tucker,  that  fifty  thous- 
and (30,000)  shares  of  treasury  stock  be  vot- 
ed and  the  same  is  hereby  voted  to  W.  N. 
Fos  for  past  services,  and  services  in  the  fu- 
ture which  he  Is  to  give  toward  financing  the 
Cbllkat  Gold  &  Copper  Mining  CJompany  and 
helping  to  place  it  In  good  business  condi- 
tion. It  is  expected  that  such  financing  will 
be  accomplished  on  or  before  six  months  from 
this  date.  Carried  unanimously,  Messrs. 
Covert  and  De  Blondeau  &  Tucker,  voting 
in  favor  of  the  same."  Indorsed:  "This 
contract  is  hereby  accepted.  W.  N.  Fos." 
Thereafter,  on  the  same  day,  said  50,000 
shares  of  stock  named  in  said  resolution  were 
Issued  to  said  W.  N.  Fos,  and  he,  on  the 
same  day,  duly  assigned  the  certificate  there- 
for to  the  said  Charlotte  M.  Fos.  Pursuant 
to  said  resolution  so  accepted,  the  said  W.  N. 
Fos  proceeded  to  carry  out  the  agreement  and 
purpose  of  the  resolution  by  preparing  and 
publishing  advertisements  setting  forth  the 
advantages  to  investors  to  invest  in  said 
company.  He  aided  and  assisted  in  promot- 
ing and  financing  the  company,  and  carried 
out  upon  his  part  the  terms  and  conditions 
of  said  resolution  and  acceptance.  Said  W. 
N.  Fos,  acting  as  the  agent  of  Charlotte  M. 
Fos,  caused  said  certificate  for  50,000  shares 
to  be  from  time  to  time  subdivided  into  oth- 
er certificates,  Issued  In  blank,  and  placed 
the  same  In  the  hands  of  one  Mrs.  Kerwood 
as  an  agent  for  the  sale  of  the  certificates, 
representing  to  her  that  the  stock  was  treas- 
ury stock  of  the  company,  that  she  should 
sell  the  same  at  15  cents  per  share,  and  should 
receive  as  her  commission  25  per  cent,  of 
all  sums  received  upon  such  sales,  Informing 
her  that  such  moneys  were  to  go  into  the  treas- 
ury of  the  company  for  the  purpose  of  devel- 
oping the  mines.  Mrs.  Kerwood  so  received 
the  certificates  In  blank,  understood  that  they 
were  certificates  of  the  treasury  stock  of  the 
company,  and  proceeded  to  sell  them-  with 
the  representation  that  they  were  such. 
From  such  sales  there  was  returned  to  said 
Foses,  over  and  above  commissions,  the  ag- 
gregate sum  of  $3,717.50.  which  amount  they 
retained,  and  refused  to  deliver  to  the 
treasury  to  the  company.  Thirty-three  thous- 
and of  the  50,000  shares  are  so  sold,  and 
there  remain  in  the  bands  of  Charlotte  M. 
Fos  17,000  of  such  shares. 

Prom  the  foregoing  facts,  the  court  en- 
tered as  conclusions  of  law  that  the  sale  of 
the  shares  by  Mrs.  Kerwood  as  agent,  under 
the  representation  that  the  stock  was  treas- 
ury stock  of  the  company  was  such  sale  as 
now  estops  the  Foses  from  claiming  the  pro- 
ceeds thereof,  and  entitles  the  piaintlfT  to  have 
the  proceeds  paid  Into  Its  treasury.  Further- 
more, that  If  the  Foses  shall  pay  into  the 
registry  of  the  court,  within  10  days,  the  sum 


of  $3,717.50,  they  shall  be  entitled  to  retain 
alt  of  the  stock  now  held  by  them,  and  the 
company  shall  issue  to  them  or  their  order 
an  amount  of  stock  sufficient  to  make  their 
total  holdings  from  the  treasury  of  the  com- 
pany 50,000  shares;  that  In  the  event  they 
shall  not  pay  such  sum  Into  the  registry  of 
the  court,  then  the  plaintiff  shall  be  entitled 
to  surrender  of  the  17,000  shares  of  stock 
held  by  the  defendants,  aud  the  same  shall 
be  returned  to  the  treasury  and  canceled- 
It  Is  also  found  that  plaintiff  shall  have  judg- 
ment for  said  sum  of  $3,717.50.  A  decree 
In  accordance  with  the  above  conclusions  of 
law  was  entered,  and  the  defendants  have  ap- 
pealed. 

We  are  unable  to  harmonize  the  conclu- 
sions of  law  with  the  facts  as  found.  The 
facts  show  that  the  respondent  company 
agreed  to  issue  to  appellant  W.  N.  Fos  the 
50,000  shares  of  treasury  stock,  in  considera- 
tion for  services  already  rendered,  and  for 
others  to  l>e  thereafter  rendered.  It  is  also 
shown  that  he  fully  performed  bis  agree- 
ment, which  was  the  full  consideration  for 
the  shares.  The  shares  were  issued  by  the 
company  to  Fos,  and  the  latter  paid  the 
agreed  price.  The  stock  therefore  became  his 
absolute  property,  and  the  respondent  bad 
no  further  ownership  in  it  Fos  or  his  as- 
signee had  the  right  to  sell  It  In  the  open 
market  for  whatever  price  It  would  bring. 
It  Is  true  the  court  finds  that  there  was  a 
misrepresentation  to  the  effect  that  this  was 
still  treasury  stock,  and  that  the  proceeds  of 
its  sale  would  go  into  the  treasury  for  use  in 
developing  the  mines.  Such  a  misrepresen- 
tation, does, not,  however,  concern  the  re- 
spondent. The  thing  sold  belonged  to  ap- 
pellants and  not  to  respondent,  and  the  lat- 
ter can  therefore  have  nothing  to  say  about 
any  negotiations  or  representations  that  may 
have  led  to  the  sale.  Respondent  once  re- 
ceived from  appellants  its  price  for  this 
property,  and  it  must  now  stand  aside,  and 
let  them  sell  it  to  whom  they  please,  and  upon 
their  own  terms.  If  they  mislead  their  ven- 
dees, it  is  for  the  latter  to  object,  and  not  for 
respondent.  No  vendee  or  purchaser  from 
appellants  is  here  objecting  to  any  statements 
or  representations  that  have  been  made.  So 
far  as  this  record  is  concerned,  they  are  sat- 
isfied. Upon  the  facts  found,  we  think  the 
conclusions  of  law  and  decree  were  clearly 
erroneous,  and  that  respondent  was  not  en- 
titled to  any  relief. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  Instructions  to  vacate  the 
Judgment  and  decree,  and  dismiss  the  action. 

MOUNT,  a  X,  and  FULLERTON,  RUD- 
KIN,  CROW,  ROOT,  and  DUNBAR.  JJ„ 
concur. 
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HII;L  ▼.  HILL. 


(Supreme  Court  of  Wahhin^on.    Marcli  lOi 
190(!.) 

CONTINUAKCB— TiMB— WiTNBaSES  IN  FOBEIGN 
COUNTBT. 

In  an  action  for  divorce  it  appeared  that 
defendant  was  in  thd  service  of  tlie  Kovemment 
at  Manila.  At  the  bearing  plaintiff's  evidence 
•bowed  that  when  defendant  went  to  Manila 
it  was  with  the  understanding  that  she  and 
her  child  were  to  come  to  him  a  few  months 
later.  A  large  number  of.  her  letters  to  him 
Which  were  introduced  in  evidence  were  conched 
in  the  most  affectionate  language,  and  contained 
recitals  of  preparation  which  she  was  making 
to  join  him.  These  letters  extended  over  a  pe- 
riod of  nearly  a  year.  Plaintiff  testified  that 
they  were  written  merely  to  deceive  him;  that 
she  bad  no  intention  of  going  to  or  living  again 
with  him.  Later  the  case  was  reopened  to 
permit  defendant  to  take  the  deposition  of  cer- 
tain witnesses  in  the  United  States,  but  the 
court  refused  to  hold  the. case  open  for  the  dep- 
osition of  defendant  and  another  witness  lu 
Manila.  Held  that.  In  view  of  the  facts  re- 
vealed by  the  evidence,  it  was  error  to  refuse  a 
continuance  for  a  sufficient  length  of  time  to 
obtain  defendant's  deposition  and  that  of  bis 
witness  in  Manila. 

Appeal  from  Soperior  Court,  Clarke  Coun- 
ty: W.  W.  McCredle,  Judge. 

AcUon  by  Lola  M.  Hill  against  W.  J.  Hill 
for  divorce.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

W.  W.  Sparks  and  K.  M.  Green,  for  appel- 
lant. 

ROOT,  J.  Respondent  began  tbls  action  in 
Clarke  county  while  her  husband  'was 
in  the  service  of  the  government  at  Manila 
where  he  bad  gone  about  a  year  theretofore. 
Copies  of  the  complaint  and  summons  were 
mailed  to  appellant  on  tbe  llth  day  of  Jan- 
nary,  1905,  tbe  complaint  having  been  filed 
the  day  before.  These  copies  were  received 
by  appellant  at  Manila  on  the  22d  day  of 
February.  On  the  23d  of  February  he  wrote 
to  his  father  at  Vancouver  to  procure  an  at- 
torney and  defend  the  case.  Tbls  letter  was 
received  at  Vancouver  March  31.  The  court 
set  the  case  foil  bearing  on  tbe  lltb  day  of 
May.  This  hearing  was  subsequently  con- 
tinued until  the  17th  of  May.  On  the  15th 
of  May  appellant's  attorney  filed  a  motion  and 
affidavit  for  a  continuance,  alleging  the  ab- 
■elice  of  material  witnesses  and  that  be  had 
not  time  to  prepare  for  the  trial.  Tbe  case 
was  beard  on  tbe  17tb  day  of  May,  but  was 
subsequently  reopened  on  tbe  3d  day  of  July 
to  permit  appellant  to  take  tbe  deposition  of 
certain  witnesses  In  tbe  United  States;  but 
tbe  court  refused  to  hold  tbe  case  open  for 
tbe  deposition  of  tbe  defendant  and  one 
Mobley  who  were  In  Manila  "owing  to  tbelr 
distance  from  Vancouver,  and  tbe  time  it 
would  take  to  get  a  return  of  such  deposi- 
tion." It  appears  that  it  required  from  80 
to  90  days  for  a  letter  to  go  from  Vancouver 
to  Manila  and  for  an  answer  to  return.  Tbe 
evidence  of  respondent  showed  that  when  her 
husband  went  to  Manila,  It  was  with  tbe  un- 


derstanding that  sbe  and  their  child  were  to 
come  to  him  a  few  months  later.  A  large 
number  of  her  letters  to  him  were  Introduced  in 
evidence.  They  are  couched  in  tbe  most  af- 
fectionate language  containing  many  recitals 
of  preparation  which  she  was  making  to 
Join  him  in  the  Philippines.  These  letters 
extend  over  a  period  of  nearly  a  year.  Re- 
spondent testified  that  they  were  written 
merely  to  deceive  blm  as  sbe  bad  no  intention 
of  ever  going  to  or  living  again  with  blm. 
We  think  that,  under  tbe  peculiar  circum- 
stances existing  in  this  case,  the  trial  court 
should  have  afforded  plenty  of  time  for  secur- 
ing the  evidence  of  appellant  and  such  of  his 
witnesses  as  could  have  furnished  material 
evldeL.ce.  Tbe  long  distance  to  Manila  ren- 
dered It  exceedingly  Inconvenient  for  the  ap- 
pellant to  confer  with  bis  counsel,  and  made 
tbe  progress  of  preparing  the  case  necessarily 
slow.  When  tbe  court  made  tbe  order  on 
July  3d  permming  appellant  to  take  further 
depositions  of' witnesses  In  tbe  United  States, 
we  think  it  should  also,  in  tbe  light  of  the  facts 
revealed  by  the  evidence  already  taken,  have 
permitted  a  continuance  for  a  sufficient  length 
of  time  to  have  obtained  appellant's  deposi- 
tion and  that  of  bis  witness  in  Manila. 

The  judgment  of  the  honorable  superior 
court  is  reversed,  and  the  cause  remanded 
wltb  instructions  to  afford  the  appellant  am- 
ple time  to  come  to  Vancouver  for  trial  or 
to  have  bis  deposition  taken  and  returned  to 
be  used  on  tbe  trial,  and  to  procure  tbe 
deposition  of  any  witness  or  witnesses  living 
In  Manila  or  elsewhere;  and  each  party  shall 
have  the  privilege  of  Introducing  further  evi- 
dence at  the  time  of  tbe  bearing. 

MOUNT,  C.  J.,  and  DUNBAR,  CROW, 
HADLHr,  and  FULLBRTON,  JJ.,  concur. 


(42  Wash.  209) 

LILIENTHAL  et  al.  v.  HBRREN. 

(Supreme  Court  of  Washington.    March  8. 
1900.) 

1.  Sales  —  PucAniRo  —  Acts     Conswtutino 
Fbauo. 

Where,  in  an  action  for  breach  of  a  con- 
tract of  sale,  defendant  answered  that  plaintiff, 
intending  to  deceive  defendant,  inserted  in  the 
written  contract  certain  provisions  not  con- 
tained in  the  agreement  between  the  parties 
whereby  defendant  became  obligated  to  deliver 
a  greater  amount  of  goods  than  agreed  upon,  the 
facts  in  relation  to  the  fraud  were  alleged  with 
sufficient  certainty. 

2.  EvinENCE  —  Paboi.  Evidenck  ArrEcrrao 
Writings— CoNTBACTS— Fbauo. 

Conversations  between  the  parties  to  a 
written  contract  prior  to  the  making  thereof  are 
admissible  where  it  is  claimed  that  one  of  the 
parties  was  induced  to  execute  the  contract  by 
fraudulent  representations  of  tbe  other,  and 
that  it  did  not  represent  the  agreement  as  shown 
by  the  conversations. 

[Ed.  Note. — For  cases  In  point,  see  voL  20, 
Cent  EHg.  Evidence,  (  2012.] 

3.  Sales— Fbaud  bt  Belles. 

Where  a  seller  was  banded  a  written  eon- 
tract  drawn  up  by  the  buyer,  and  he  glanced 
over  it  horriealy,  but  be  was  well  acquainted 
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with  the  buyers,  who  told  him  that  it  represent- 
ed the  agreement  between  the  parties,  and  the 
contract  was  lonR  and  involved,  and  so  written 
that  if  the  seller  bad  read  it  be  probably  would 
not  have  discovered  the  respect  in  which  it  dif- 
fened  from  the  agreement,  he  was  ehtitled  to  re- 
pudiate the  written  agreement  so  far  as  it  con- 
flicted with  the  understanding  between  the 
parties. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; O.  V.  Linn,  Judge. 

Action  by  Albert  LUientbal  and  another 
against  Hugh  Herren.  From  a  Judgment  In 
favor  of  defendant,  plaintiffs  appeal.  Af- 
firmed. 

H.  G.  and  Dlx  H.  Rowland,  for  appellants. 
George  W.  Fogg  and  Ellis  &  Fletcher,  for  re- 
spondent 

MOUNT,  O.  J.  This  action  was  brought  by 
the  appellants,  plaintiffs  below,  to  recover 
damages  against  respondent  for  an  alleged 
breach  of  a  written  contract  The  complaint 
sets  out  the  contract,  by  the  terms  of  which 
respondent  agreed  to  sell  and  deliver  to  the 
appellants  20,000  pounds  of  hops  for  an 
agreed  price  of  15  cents  per  pound,  to  be 
grown  in  the  year  1004  on  a  certain  farm  con- 
taining 320  acres  of  land,  and  agreed  to  ad- 
vance to  respondent  1600  at  the  date  of  the 
contract  and  $1,000  more  at  picking  season. 
The  complaint  then  alleged;  that  appellants 
advanced  tbe  said  sums  as  agreed;  that  re- 
spondent raised  more  hops  than  necessary  to 
comply  with  the  contract,  but  that  he  delivered 
only  9,8(58  pounds,  and  refused  to  deliver  the 
balance ;  that  tbe  advances  made  exceeded  the 
price  of  the  hops  delivered  by  the  sum  of 
$119.80 ;  that  appellants  were  damaged  In  the 
sum  of  $1,519.80  for  hops  wblch  respondent 
agreed  but  failed  to  deliver,  and  $119.80 
which  was  overpaid  for  those  delivered,  and 
prayed  for  judgment  for  $1,039.00.  The  an- 
swer of  respondent  admitted  the  signing  and 
delivery  of  the  writing  sued  upon,  but  de- 
nied that  said  writing  was  the  contract  of 
tbe  parties,  and  admitted  that  respondent 
raised  more  than  20,000  pounds  of  bops  on 
the  said  320  acres  of  land  during  the  year 
1904,  and  that  be  delivered  only  9,868  pounds 
of  bops  to  tbe  appellants;  that  appellants 
made  tbe  advancement  as  alleged,  which 
amounted  to  $119.80  more  than  tbe  purchase 
price  of  the  bops  delivered.  As  an  afSrma- 
tlve  defense,  the  answer  alleged.  In  substance, 
that  respondent  was  occupying  under  lease 
the  "Carson  farm,"  consisting  of  320  acres 
of  land,  30  acres  of  which  were  planted  to 
hops,  20  acres  of  the  30  being  In  one  yard 
and  10  acres  In  tbe  other;  that  tbe  bops  to 
be  grown  on  the  20-acre  yard  for  the  year 
1904,  to  the  extent  of  40,000  pounds,  bad  been 
previously  sold  to  Peer  Bros.,  at  15  cents 
per  pound;  that  the  appellants  had  full 
knowledge  of  said  sale;  that  appellants' 
agents  solicited  the  purchase  of  the  bops  to 
be  grown  on  the  10-acre  yard  for  the  year 
1904,  and  whatever  surplus  there  might  be 
on  the  20-acre  yard  over  the  40,000  pounds, 


which  bad  been  sold  to  the  said  Peer  Bros., 
at  15  cents  per  pound;  that  respondent 
agreed  to  sell  the  same  at  that  price  to  ap- 
pellants upon  tbe  terms  stated  In  tbe  writ- 
ten contract;  that  appellants'  agents  under- 
took to  reduce  the  agreement  to  writing,  and 
by  fraud  or  mistake  the  contract  was  drawn 
to  include  all  bops  grown  on  the  whole  320 
acres;  that  respondent  did  not  agree  to  sell 
tbe  bops  wblch  had  already  been  sold,  and 
did  not  Intend  to  sign  a  contract  for  tbe  hops 
growing  on  tbe  20-acre  yard,  and  that  tbe 
said  written  contract  was  signed  by  mistake 
on  his  part  and  without  knowledge  of  the 
fact  that  it  required  him  to  sell  to  the  ap- 
pellants the  hops  which  were  grown  on  the 
20-acre  yard,  and  that  the  contract  was 
drawn  so  as  to  Include  tbe  20-acre  yard  by 
mistake  or  fraud  on  appellants'  part ;  that  ap- 
pellants represented  that  the  contract  as 
drawn  was  as  agreed  upon,  and  respondent 
relying  upon  said  representation,  signed  the 
same;  that  respondent  had  no  copy  of  the 
contract,  and  did  not  know  until  this  action 
was  brought  that  appellants  claimed  to  hare 
purchased  tbe  bops  grown  on  the  20-acre 
yard ;  that  all  the  hops  grown  on  tbe  20-acre 
yard  were  less  than  40,000  pounds,  and  were 
all  delivered  to  Peer  Bros,  under  their  con- 
tract with  respondent  and  tliat  all  tbe  bops 
grown  on  tbe  10-acre  yard  were  delivered 
to  appellants  under  tbe  contract  sued  upon. 
It  will  not  be  necessary  to  notice  other  sepa- 
rate defenses.  A  reply  denied  all  tbe  allega- 
tions of  the  answer.  Under  the  trial  to  the 
court  and  a  jury,  a  verdict  was  returned  In 
favor  of  the  appellants,  by  direction  of  tbe 
court  for  $119.80,  admitted  by  the  answer  to 
be  owing  from  respondent  to  tbe  appellants. 
Tbe  jury  also  returned  special  findings  as 
follows:  "Q.  Did  plaintiffs  or  their  agents 
induce  defendant  to  sign  said  contract  by 
misrepresentation  or  fraud?  Ans.  Yes,  by 
misrepresentation.  Q.  Did  plaintiffs  or  their 
agents  at  the  time  of  signing  the  contract 
sued  upon  mislead  defendant  as  to  tbe  con- 
tents of  tbe  contract,  and  did  defendant  at 
the  signing  of  the  contract  do  so  relying  upon 
representations  made  by  plaintiffs  or  their 
agents?    Ans.  Yes." 

Appellants  contend  that  tbe  allegations  of 
fraud  contained  in  the  answer  are  general 
and,  therefore,  raise  no  Issue  upon  which  evi- 
dence could  be  introduced.  The  rule  is  that 
general  allegations  of  fraud  are  InsufBclent 
The  facts  must  be  set  out  specifically,  so  that 
the  person  accused  of  fraud  may  know  Just 
what  he  Is  required  to  meet  In  order  to  re- 
fute the  charges.  9  Enc  PI.  &  Pr.  p.  686; 
Bump  on  Fraudulent  Conveyances  (4tb  Ed.) 
i  SCO.  ,  The  facts  constituting  fraud  Tare  al- 
leged In  the  answer,  viz.,  that  the  appellants, 
by  mistake  or  Intending  to  deceive  tbe  re- 
spondent. Inserted  in  tbe  written  contract  a 
description  of  the  whole  320  acres  of  land, 
and  induced  respondent  to  sign  the  same, 
representing  that  it  contained  the  agreement 
when  only  10  acres  was  agreed  uiwn;  and 
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thereby  Including  In  the  contract,  witbont  no- 
tice to  respondent,  land  not  agreed  or  Intended 
to  be  incladed.  This  was  not  a  general  al- 
legation of  fraud.  It  was  a  statement  of 
the  specific  facts  relied  upon  and,  If  true, 
invalidated  the  contract.  The  answer  was, 
therefore,  Bu£acient  to  constitute  a  defense 
upon  the  ground  of  fraud. 

Appellants  contend  further  that  the  court 
erred  In  receiving  evidence  of  conversations 
prior  to  the  malting  of  the  contract,  which 
evidence  had  the  effect  to  contradict  or  vary 
the  terms  of  the  contract  This  is  the  general 
rule,  where  the  contract  is  in  writing  and 
where  a  party  seeks  to  avoid  or  change  the 
terms  of  it,  and  no  fraud  Is  alleged.  But 
"the  fact  that  a  contract  has  been  reduced 
to  writing,  or  that  there  are  Written  war- 
ranties is  no  ground  for  excluding  parol  evi- 
dence that  one  of  the  parties  was  Induced  to 
enter  into  the  same  by  false  and  fraudulent 
representations  of  the  other,  though  the  writ- 
ing is  silent  on  the  subject  to  which  the  rep- 
resentations relate;  for  it  is  a  well-settled 
exception  to  the  general  rule  excluding  parol 
evidence  to  vary  or  change  a  written  contract, 
that  such  evidence  may  be  received  for  the 
purpose  of  showing  fraud."  14  Am.  &  Eng. 
EMc.  of  Law  (2d  Ed.)  p.  199,  and  cases  cited. 
It  was  conclusively  shown  in  this  case  that 
the  respondent  had  previously  sold  the  hops 
to  be  grown  on  20  acres  of  the  land,  to  the 
amount  of  40,000  pounds  at  15  cents  per 
pound,  to  a  firm  by  the  name  of  Peer  Bros., 
and  bad  entered  into  a  written  contract  of 
sale  therefor  with  said  Peer  Bros.,  and  that 
the  appellants  Icnew  about  this  sale  prior  to 
the  time  they  sought  to  malie  the  contract 
sued  upon.  There  is  no  dispute  of  these 
facts.  Nothing  was  to  be  gained  by  the 
respondent  in  agreeing  to  sell  the  same  hops 
to  the  appellants  at  the  same  price  they  had 
already  been  sold  for,  and  it  is  inconceivable 
that  respondent  would  knowingly  place  him- 
self in  a  position  where  he  would  be  certain 
to  respond  In  damages  to  one  or  the  other  of 
the  two  parties,  and  where  he  could  reap  no 
possible  benefit  from  the  secondi  contract  of 
sale  of  the  20-acre  yard.  It  is  true  that  the 
respondent  could  read,  and  that  the  written 
contract  was  handed  to  him  with  the  request 
that  be  read  it,  and  be  did  glance  over  It 
hurriedly,  and  without  reading  It  carefully; 
but  be  testified  that  he  was  well  acquainted 
with  the  agents  of  appellants,  that  he  had 
worked  for  tbem,  and  he  relied  upon  them, 
and  that  be  asked  them  If  the  contract  was 
In  accordance  with  bis  memorandum  agree- 
ment and  was  assured  that  it  was,  and  he 
thereupon  signed  it  relying  solely  upon  the 
statement  of  appellants'  agents  that  the  con- 
tract was  all  right.  The  contract  Is  long 
and  Involved.  It  covers  five  pages  of  type- 
written matter,  and  It  Is  doubtful  if  any  per- 
son not  accustomed  to  legal  documents  would 
fully  comprehend  Its'  meaning  'without  very 
careful  study.  Even  if  respondent  bad  read 
the  contract,  we  doubt  If  be  could  bare  dis- 


covered that  It  conveyed  hops  lUready  sold, 
because  it  does  not  recite  that  he  shall  de- 
liver all  the  hops  to  t>e  grown  on  the  30 
acres  planted  to  hops,  but  recites  "the  seller 
does  hereby  bargain  and  sell  unto  the  buyers, 
and  does  hereby  agree  to  deliver.  •  •  • 
20,000  pounds  net  of  that  certain  crop  of 
hops  to  be  cultivated  and  produced  by  the 
seller  as  aforesaid  on  said  land  during  the 
year  1904."  Another  section  of  the  contract 
provides:  "If  the  seller  be  unable  to  perform 
this  contract  by  reason  of  an  unfavorable 
season  or  seasons,  be  shall  not  be  liable  in 
damages  hereunder  except  to  repay  all  ad- 
vances made  to  him  or  them  by  the  buyers 
with  Interest  thereon  as  liereln  provided." 
And  respondent  testified  that,  when  he  signed 
the  contract,  he  told  the  appellants'  agents 
that  the  10  acres  might  not  produce  the 
amount  of  20,000  pounds  of  hops,  and  that 
they  then  referred  to  this  clause  of  the  con- 
tract, and  read  it  to  him,  and  stated  that  it 
absolved  him  from  any  liability  except  for 
the  amount  of  money  advanced  or  the  hops 
grown  on  the  10  acres  of  land.  Under  these 
circumstances  we  think  the  respondent  had 
a  right  to  rely  upon  the  representations  of 
the  appellants'  agents  as  to  what  the  con- 
tract contained.  It  was  shown  without  con- 
tradiction, that  the  appellants  received  all 
the  bops  grown  on  the  10  acres  of  land ;  that 
Peer  Bros,  received  all  that  were  grown  on 
the  20  acres  in  the  other  yard,  which  they  had 
purchased,  and  that  there  were  not  enough 
bops  grown  on  either  yard  to  fill  the  full 
amount  required  by  either  contract ;  that  ap- 
pellants' agents  knew  of  the  fact  that  respond- 
ent was  delivering  the  bops  from  the  20-acre 
yard  to  Peer  Bros,  as  they  were  being  pick- 
ed, and  made  no  objection  thereto.  Under 
these  circupistances  the  facts  as  found  by  the 
Jury  and  approved  by  the  court  were  correct. 
The  Judgment  was  right  It  is  therefore 
affirmed. 

ROOT.  CROW.  HADLBY,  FULLBRTON, 
and  DUNBAR,  JJ.,  concur.  , 

(42  Wash.  360) 

In  re  WHITE'S  ESTATE. 

(Supreme    Court   of   Washington.    March    19, 
190C.) 

Statutes— Titles. 

The  title  of  the  act  of  March  6,  1901 
(Laws  1901,  p.  C7,  c.  5f>),  "An  act  relating  to 
the  taxation  of  inheritances  and  providing  for 
the  the  disposition  of  the  same,"  is  not  limited 
to  the  strict  technical  meaning  of  the  word 
"inheritances,"  but  is  broad  enough  to  sustain 
the  provision  imposing  a  tax  on  property  which 
passes  by  a  will  or  otherwise  than  by  operation 
of  law. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  44, 
Cent  Dig.  Statutes,  {  173.] 

Appeal  from  Superior  Ourt,  King  County; 
Arthur  E.  Oriffln,  Judge. 

In  the  matter  of  the  estate  of  William 
Wellington  White,  deceased.  From  an  order 
of  the  probate  court  requiring  executors  to 
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pay  an  Inheritance  tax,  they  appeaL    Af- 
firmed. 

Cbas.  F.  Munday,  for  appellant  State 
Board  of  Tax  Commissioners,  for  respond- 
ents. 

RUDKIN.  J.  This  is  an  appeal  by  the 
executors  of  the  will  of  William  Wellington 
White,  deceased,  from  an  order  of  the  pro- 
bate department  of  the  superior  court,  direct- 
ing the  executors  to  pay  to  the  State  Treasur- 
er the  sum  of  S1G6.13,  pursuant  to  the  act  of 
March  6,  1001,  Laws  of  1901,  p.  67,  c.  55, 
commonly  known  as  the  "Inheritance  Tax 
Law."  The  validity  of  that  act  as  applied 
to  testamentary  dispositions  Is  the  only  ques- 
tion presented  on  this  appeal.  Section  1  of 
the  act  provides  that  all  property  within  the 
Jurisdiction  of  this  state,  and  any  Interest 
therein,  whether  belonging  to  the  Inhabitants 
of  this  state  or  not,  and  whether  tangible  or 
intangible,  which  shall  pass  by  will  or  by  the 
statutes  of  Inheritance  of  this  or  any  other 
state,  or  by  deed,  grant,  sale,  or  gift,  made 
or  Intended  to  talce  effect  In  possession  or 
enjoyment  after  the  death  of  the  grantor  or 
donor,  to  any  person  In  trust  or  otherwise, 
shall,  for  the  use  of  the  state,  be  subject  to  a 
tax  as  provided  in  section  2  of  the  act  It 
will  thus  be  seen  that  the  act  imposes  a  tax 
on  the  right  of  succession,  whether  the  prop- 
erty passes  by  will,  by  operation  of  law,  or 
by  grant  or  gift  to  talse  effect  in  possession 
or  enjoyment  upon  the  death  of  the  grantor 
or  donor.  The  title  of  the  act  is  as  follows: 
"An  act  relating  to  the  taxation  of  inherit- 
ances and  providing  for  disposition  of  same," 
and  the  appellants  contend  that  the  title  is 
not  broad  enough  to  sustain  the  provision 
Imposing  a  tax  upon  property  which  passes 
by  a  will  or  otherwise  than  by  operation  of 
law. 

The  word  "inheritance"  is  no  doubt  proper- 
ly confined  to  lands  and  tenements  'which  pass 
by  descent  or  by  operation  of  law,  but  In 
popular  use  this  distinction  Is  often  disre- 
garded, and  this  is  especially  true  in  succes- 
sion or  inheritance  tax  laws.  The  terms 
"inherit"  "inheritance,"  and  "inheritance 
tax  law,"  have  thus  been  defined  by  lexi- 
cographers: Century  Dictionary:  "Inherit 
In  law  it  is  used  in  contradistinction  to  ac- 
quiring by  will,  but.  In  popular  use,  this  dis- 
tinction is  often  disregarded.  *  *  •  (3) 
To  receive  by  transmission  In  any  way; 
have  imparted  to  or  conferred  upon;  acquire 
from  any  source."    "Inheritance.  *   •   •   (4) 


A  possession  received  by  gift  or  without  pur- 
chase; a  permanent  possession.  (5)  Pos- 
session; ownership  acquisition."  "Inherit- 
ance Tax  Law.  A  statute  imposing  a  tax 
on  those  acquiring  property  by  Inherit- 
ance or  will;  sometimes  only  taking  collater- 
al relations  and  strangers,  in  such  case  com- 
monly called  collateral  Inheritance  tax  law." 
Webster's  Unabridged  Dictionary:  "Inherit- 
ance. •  •  •  (4)  A  possession  received 
by  gift  or  without  purchase."  Bouvler: 
"Inheritance.  In  civil  law — the  succes- 
sion to  all  the  rights  of  the  deceased.  It 
is  of  two  kinds — that  which  arises  by  testa- 
ment when  the  testator  gives  his  succession 
to  a  particular  person,  and  that  which  arises 
by  operation  of  law,  which  is  called  succes- 
sion ab  Inestat"  In  contracts  and  wills  the 
term  "Inherit"  Is  often  construed  to  mean 
"to  take,"  "to  have,"  "to  receive,"  or  "to  be- 
come possessed  of."  Kohl  v.  Frederick 
(Iowa)  88  N.  W.  1055;  Donald  v.  Forger 
(Sup.)  55  N.  Y.  Supp.  579;  harris  v.  Dyer  (R. 
I.)  28  Atl.  971;  Graham  v.  Knowles  (Pa.)  21 
Atl.  308.  In  revenue  laws  the  term  "In- 
heritance tax"  is  almost  universally  em- 
ployed to  designate  or  describe  a  tax  on  the 
right  of  succession  whether  by  operation  of 
law,  by  will,  or  by  grant  Thus,  the  title 
of  the  Pennsylvania  act  Is  as  follows:  "An 
act  to  provide  for  the  better  collection  of 
collateral  Inheritance  taxes."'  Laws  1887,  p. 
79.  The  title  of  the  Maine  act  is:  "An  act 
to  tax  collateral  Inheritances."  Laws  ISBS, 
p.  168,  c.  146.  The  title  of  the  Ohio  act  is: 
"An  act  Imposing  a  collateral  inheritance 
tax."  Laws  1893,  p.  14.  "An  act  to  Impose 
a  direct  Inheritance  tax."  Laws  1804,  p. 
166.  All  these  acts  and  others  that  might 
be  cited  with  similar  titles  contain  provi- 
sions imposing  a  tax  on  devises  and  grants 
and  gifts  to  take  effect  upon  the  death  of 
the  grantor  or  donor.  These  acts  are  not 
cited  as  authority  to  sustain  the  validity  of 
the  act  in  question,  but  for  the  purpose  of 
showing  the  general  and  common  use  of 
the  word  "inheritance"  In  this  connection. 
We  are  therefore  of  the  opinion  "that  the 
title  of  the  act  is  broad  enough  to  sustain  the 
provision  Imposing  a  tax  on  the  right  of  suc- 
cession by  will  as  well  as  by  operation  of 
law. 

The  Judgment  of  the  court  below  la  af* 
firmed. 

MOUNT,  C.  J.,  and  CROW,  HADLET, 
FULLBRTON,  ROOT,  and  DUNBAR,  JJ, 
concur. 
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Ex  parte  BALLARD.    (Cr.  1,308.) 
(Supreme  Court  of  California.    March  31, 1906.) 

1.  Cbiminai.  Law— Revebsai.  of  Judgment- 
Discharge  OF  Defendant. 

Under  Pen.  Code,  {  1262,  proTidlng  that, 
tf  the  judgment  against  defendant  is  reversed 
without  ordering  a  new  trial,  the  appellate 
court  must  direct  defendant's  discharge  if  be 
is  in  custody,  a  defendant  in  a  case  wherein 
tlie  judgment  has  been  reversed  on  an  appeal 
from  the  judgment  and  from  an -order  denying 
a  new  trial  is  not  entitled  to  a  discharge  with- 
out a  showing  as  to  the  disposition  of  the  appeal 
from  the  order  denying  a  new  trial. 

2.  Same— CouBT    Bufowkbed    to  Disohabge 
Defendant. 

Pen.  Code,  {  12C2,  providing  that,  if  the 
judgment  against  a  defendant  is  reversed  with- 
out ordering  a  new  trial,  the  appellate  court 
must  direct  his  discharges,  only  gives  the  appel- 
late court  to  which  an  appeal  has  been  taken 
jurisdiction  to  order  the  discharge,  and  does 
not  authorize  a  discharge  by  any  other  court. 

In  Bank.  Application  by  Frank  H.  Ballard 
t<)T  writ  of  babeas  corpus  against  Peter  J. 
Curtis,  sberiff  of  tbe  city  and  county  of 
San  Francisco.    Application  denied. 

H.  H.  McCIoskey,  for  petitioner.  L.  F. 
Byington,  DIst  Atty.,  and  I.  Harris,  Asst. 
Dist.  Atty.,  for  respondent. 

McFARLAND,  J.  Tbls  Is  a  petition  by  H. 
H.  McOloskey,  on  bebalf  of  Frank  Ballard, 
(or  tbe  latter's  discbarge  on  babeas  corpus 
from  tbe  custody  of  tbe  sberiff  of  tbe  city 
and  county  of  San  Francisco.  His  claim  to 
be  discharged  Is  based  on  tbe  provision  of 
section  1262  of  tbe  Penal  Code,  which  is  as 
follows :  "If  a  Judgment  against  tbe  defend- 
ant is  reversed  witbout  ordering  a  new  trial 
tbe  appellate  court  must  if  be  is  in  custody 
direct  hlni  to  be  discharged  therefrom."  In 
tbe  petition  for  tbe  writ  in  tbe  cause  at  bar 
tbe  statement  of  tbe  facts  relied  on  for  a  dis- 
charge are  very  meager,  and '  are,  in  sub- 
stance, as  follows:  That  Ballard  was  law- 
fully committed  by  a  magistrate;  that  after- 
wards an  Information  based  on  tbe  commit- 
ment was  filed  against  bim  by  the  district 
attorney ;  that  be  was  tried  upon  said  infor- 
mation In  tbe  superior  court  of  said  city  and 
county,  and  was  on  March  29,  1904,  found 
guilty;  that  be  made  a  motion  for  a  new 
trial  which  was  denied ;  that  on  June  9, 1904, 
he  was  sentenced  to  10  years'  imprisonment 
in  the  state  prison ;  tbat  on  June  10,  1904,  be 
appealed  from  tbe  judgment  and  from  tbe 
order  denying  a  new  trial;  tbat  tbe  appellate 
court,  on  June  27,  1905  (81  Pac.  1040),  re- 
versed tbe  judgment;  tbat  tbe  remittitur 
was  filed  in  the  superior  court,  and  tbat  a 
copy  of  the  remittitur  is  attached  to  the  peti- 
tion, and  tnade  a  part  thereof ;  tbat  after  tlie 
remittitur  was  filed  be  made  a  motion  in  tbe 
superior  court  to  be  discharged,  and  intro- 
duced said  remittitur  in  evidence,  and  that 
tbe  superior  court  denied  tbe  motion.  This 
remittitur  shows  tbat  in  the  District  Court  of 
Appeals  t)f  the  First  District,  In  the  case  en- 
titled "Tbe  People,  etc..  Respondent,  v.  Frank 
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Ballard,  Appellant,"  tbe  judgment  was  on 
tbe  27tb  day  of  June,  1905,  reversed  witbout 
ordering  a  new  trial,  and  it  does  not  appear 
tbat  tbe  court  ordered  the  discharge  of  tbe 
defendant  It  is  averred  in  tbe  petition  "tbat 
by  virtue  of  tbe  filing  of  said  remittitur  as 
aforesaid  said  Ballard  has  become  entitled  to 
bis  discharge."  We  do  not  think,  however, 
tbat  a  case  has  been  presented  for  a  dis- 
charge on  habeas  corpus. 

1.  It  has  been  determined  tbat,  when  there 
is  an  appeal  from  a  judgment  and  also  from 
an  order  denying  a  motion  for  a  new  trial, 
the  judgment  reversing  tbe  order  Is  in  effect 
the  ordering  of  a  new  trial,  and  in  such  case 
section  1262  Is  complied  with.  People  v. 
Hardlsson,  61  Cal.  378;  People  v.  Lee  Look, 
143  Cal.  220,  76  Pac.  1028.  Now,  In  tbe  case 
at  bar,  it  affirmatively  appears  from  tbe  peti- 
tion that  an  appeal  was  taken  from  an  order 
denying  tbe  motion  for  a  new  trial,  and  there 
Is  no  showing  as  to  what  disposition  has  been 
made  of  tbat  appeal.  It  may  not  have  been 
expressly  disposed  of  by  tbe  appellate  court, 
or  It  may  have  been  decided  and  the  order 
may  have  been  reversed,  and  Ballard  is  not 
entitled  upon  any  theory  to  be  discharged 
witbout  a  showing  on  that  subject. 

2.  It  Is  to  be  observed  that  section  1262 
does  not  provide  that  a  reversal  of  a  judg- 
ment without  an  order  for  a  new  trial  has, 
ipso  facto,  and  without  any  further  act  or 
proceeding,  the  legal  effect  of  discharging  the 
defendant  so  tbat  be  may  demand  bis  release 
by  tbe  trial  court,  or  by  any  other  court  Into 
which  he  can  bring  the  case  by  habeas  corpus 
or  other  proceeding.  Tbe  provision  is  that, 
when  the  appellate  court  reverses  a  judg- 
ment witbout  ordering  a  new  trial,  the 
"appellate  court"  must  direct  tbe  '.dis- 
charge of  the  defendant,  and  tbat  court 
only. is  given  jurisdiction  to  discbarge  under 
that  section.  There  are  cases  where  there 
are  such  inherent  defects  in  the  prosecution, 
and  such  impossibility  of  a  legal  conviction 
of  tbe  defendant,  tbat  be  ought  not  to  be  put 
upon  another  trial,  and  tbe  purpose  of  section 
1262  is  to  give  to  tbe  appellate  court  tbe  pow- 
er, and  impose  upon  it  tbe  duty,  of  directing 
discbarges  in  such  cases.  When  an  appellate 
court  reverses  a  judgment  without  an  order 
directing  a  new  trial,  and  still  does  not  make 
an  order  directing  the  appellant's  release, 
such  action  is  evidently  tbe  result  of  inad- 
vertence and  of  a  temporary  forgetfulness  of 
section  12C2,  or  tbe  fault  of  the  clerk.  For 
surely  in  such  a  case,  if  the  court  bad  in  mind 
said  section,  it  would,  If  it  desired  to  dis- 
charge a  defendant  have  so  directed,  and  if 
it  had  thought  tbat  there  should  be  a  new 
trial  it  would  have  so  ordered  In  the  judg- 
ment of  reversal.  And  if  it  reversed  tbe 
judgment  witbout  ordering  a  new  trial,  and 
did  not  direct  a  discharge,  tbe  remedy  of  ap- 
pellant would  be  in  tbe  api^eliate  court  itself 
by  a  motion  or  application  for  an  order  di- 
recting a  discharge.  When  tbe  attention  of 
tlie  court  is  thus  called  to  its  action,  It  wUl 
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either  make  the  order  directing  tbe  discbarge 
of  tbe  appellant,  if  eucb  order  should  in  its 
Judgment  be  made,  or  it  will  make  an  order 
affirming  or  reversing  tbe  order  denying  a. 
new  trial.  The  section  does  not  provide  for 
»  discharge  of  the  appellant  by  any  court 
other  than  the  appellate  court  to  which  bis 
case  has  been  appealed. 

The  said  Ballard  is  remanded  to  tbe  custo- 
dy of  the  sheriff,  and  this  writ  is  discharged. 

We  concur :  BEATTT,  C.  J. :  SHAW,  J. ; 
ANGELLOTTI,  J.;  HENSHAW,  J.i  LORI- 
GAN,  J.;    SLOSS.  J. 


'149  Cal.  12» 

In  re  HETWOOD'S  ESTATE.    (S.  F.  4,515.) 

(Supreme  Court  of  California.    April  3,  1906.) 

Executors  and  Admintstbators  —  Allow- 
ances TO  CuiLDREN— Delaying  Applica- 
tion. 

The  right  of  a  child  of  deceased  to  have  a 
probate  bomcRtead  set  aside  to  her  out  of  the 
estate  is  forfeited  by  her  failure  to  apply  there- 
for during  her  minority. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  22. 
Cent.  Dig.  Executors  and  Administrators,  {  703.] 

Department  2.  Appeal  from  Superior 
(^onrt,  City  and  County  of  San  Francisco; 
F.  H.  Kerrigan,  Judge. 

In  the  matter  of  the  estate  of  Heywood,  de- 
feased. From  an  order  denying  application 
to  have  a  probate  homestead  set  aside  to  her, 
Agnes  Maud  He.vwood  appeals.    Affirmed. 

See  82  Pac.  755. 

Timothy  J.  Lyons,  for  appellant  Powell 
&  Dow,  for  respondent  executors  and  trustees. 
Sullivan  &.  Sullivan,  Theo.  3.  Roche,  and 
Cary  Howard,  for  respondents  Reinsteln  and 
Johnson. 


HENSHAW,  J.  This  was  an  application 
by  Agnes  Maud  Heywood,  tbe  adopted 
daughter  of  deceased,  for  the  setting  aside  to 
her  of  a  probate  homestead  out  of  the  sep- 
arate property  of  deceased.  The  appellant 
was  17  years  and  11  months  old  at  the  time 
Franklin  Heywood  died,  and  at  the  time  of 
her  application  was  past  the  age  of  18  years. 
Tbe  court's  findings  were  such  In  other  re- 
spects as  to  entitle  her  to  tbe  homestead,  but 
finding  al.<!0  that  at  the  time  of  the  applica- 
tion she  had  attained  and  passed  her  ma- 
jority, the  application  was  denied. 

The  single  question  thus  presented  is 
whether  a  minor  child,  under  such  circum- 
stances, loses  her  right  to  a  homestead  If 
application  be  not  made  for  It  during  mi- 
nority. Upon  behalf  of  appellant  the  hardship 
and  injustice  of  such  a  construction  of  the 
statute  is  strenuously  urged.  It  is  pointed 
out  in  this  case  that  the  law  contemplates 
that  the  homestead  can  be  set  apart  only 
upon  or  after  the  return  of  the  inventory, 
and  as  three  months  time  Is  allowed  for  the 
return  of  tbe  inventory,  It  could  not  have 


been  set  apart  at  all  during  her  minority: 
that  tbe  probate  laws  look  to  tbe  support 
of  the  family,  are  benevolent  and  beneficient 
laws,  and  should  receive  most  lllieral  con- 
struction. All  these  things  are  true,  and  tbe 
argument  of  personal  hardship  may  well  t>e 
addressed  to  the  law-making  power,  but  it 
can  have  no  effect  in  inducing  tbe  court  to 
declare  a  law  to  be  other  than  as  It  is  plainly 
written.  All  laws,  from  the  very  Imperfec- 
tion of  human  reason,  at  some  time  and  In 
some  cases  work  Individual  hardship.  Those 
great  and  salutary  statutes  of  frauds  and 
limitations  frequently  l>ecome  engines  of  op- 
pression, and  there  is  little  difficulty  in  point- 
ing out  instances  in. our  own  probate  law 
where  much  greater  hardships  result  from 
its  omissions  than  any  which  befall  In  this 
particular  case.  For  example,  this  very 
homestead  law  makes  provision  only  for 
minor  children.  Yet  a  hopelessly  bedridden 
Invalid  daughter  of  18  is  certainly  more  de- 
serving of  the  benevolent  provisions  of  the 
homestead  law  than  would  be  a  lusty,  vigor- 
ous girl  of  17,  fully  capable  of  supporting 
herself.  Yet,  merely  by  reason  of  tbe  differ- 
ence of  years  alone,  the  latter  would  be  en- 
titled to  a  homestead,  and  the  former  denied 
it  It.  Is  settled  by  tbe  decisions  of  this  state 
that  tbe  right  to  a  homestead  Is  in  no  sense 
vested,  and  is  to  be  determined,  In  most  in- 
stances, by  the  conditions  which  exist  at  the 
time  when  the  order  is  made.  Estate  of 
Boland.  43  Cal.  640;  Estate  of  Moore,  57  Cal 
443.  Those  cases  bad  to  do  with  the  change 
In  the  status  of  the  widow  by  reason  of  her 
subsequent  marriage.  In  no  case  can  tlie 
right  be  said  to  be  fixed  before  the  date  of 
the  application,  and  In  this  case  tbe  applica- 
tion was  not  made  until  after  tbe  appellant's 
majority.  In  re  Still,  117  Cal.  509,  49 
Pac.  4C3,  It  is  said:  "When  the  widow, 
Grace  U.  Still  •  •  •  Intermarried  with 
William  Webb,  she  lost  her  right  to  have  a 
homestead  carved  out  of  the  property  of  the 
estate  of  her  deceased  husband:  and  when 
all  the  minors  except  Samuel  W.  Still  reached 
their  majority  without  an  application  for  a 
homestead  having  been  made  for  or  on -their 
behalf,  their  rights  were  similarly  lost" 

It  must  be  held,  therefore,  that  the  failure 
of  appellant  to  apply  for  a  homestead  during 
her  minority  forfeited  the  right  thereto  which 
otherwise  she  might  have  had,  and  the  order 
appealed  from  is  ttierefore  affirmed. 

We  concur:  McFARLAND,J.,LORIGAN,J. 


In   re    HEYWOOD'S   ESTATE   (two    cases). 

(S.  F.  4,525,  4,531.) 
(Supreme  Court  of  California.    April  3,  1906.) 

Executors  and  Admintstbators — Allow- 
ances TO  Childben— Delatino  Applica- 
tion. 

The  right  of  a  child  of  deceased  to  have 
set  aside  to  her  out  of  the  estate  a  family  al- 
lowance and  the  exempt  property  of  deceased 
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is  forfeited   by  her  failure  to  apply  therefor 
during  her  minority. 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Cent.  IMg.  Executors  and  Administrators,  g 
706.] 

Department  2.  Appeal  from  Superior 
Ckrart,  City  and  County  of  San  Francisco; 
F.  H.  Kerrigan,  Judge. 

In  tbe  matter  of  the  estate  of  Heywood. 
From  orders  denying  applications,  Agnes 
Maud  Heyvrood  appeals.    Affirmed. 

See.  82  Pac.  755. 

Timothy  J.  Lyons,  for  appellant  Pow- 
ell &  Dow,  for  respondent  executors  and 
trustees.  Sullivan  &  Sullivan,  Theo  J. 
Rocbe,  and  Cary  Howard,  for  respondents 
Reinstein  and  Johnson. 

PER  CURIAil.  These  are  appeals,  the  one 
from  the  order  of  the  court  denying  an  ap- 
plication for  a  family  allowance  to  Agnes 
Maud  Heywood,  the  other  from  the  order  re- 
fusing to  set  aside  to  her  property  of  the  de- 
ceased ■  exempt  from  execution.  The  facts 
of  these  cases  are  the  same  as  those  In  S.  F. 
No.  4,615  (this  day  decided)  84  Pac.  834. 
The  refusal  of  the  court  to  make  the  orders 
was  based  npon  the  same  ground,  namely, 
that  Agnes  Maud  Heywood  had  attained  and 
passed  her  majority  before  application  was 
made. 

For  the  reason  given  In  S.  F.  4,515  (84  Pac. 
834),  the  orders  appealed  from  are  affirmed. 


<149  Cal.  122) 

MESSER  V.  HIBERNIA  SAVINGS  &  LOAN 

SOCIETY.    (S.  F.  3,580.) 
(Supreme  Court  of  California.   April  3,  1906.) 

1.  ReFOBMATION  op  iNSTBtJMESTS— ADOITION- 

Ai.  Relief— Specific  Perfobmance. 
Under  the  express  provisions  of  Civ.  Code,  § 
3402,  a  written  contract  may,  in  the  same  ac- 
tion, be  first  reformed  and  then  specifically  en- 
forced. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Gent.  Dig.  Reformation  of  Instruments,  S  197.] 

2.  Same— MoNETABT  Relief— Pleading. 

Where,  in  a  suit  in  equity  for  specific  per- 
formance, this  remedy  cannot  be  decreed,  the 
court  may  as  an  alternative,  grant  monetary 
relief,  and  the  fact  that  a  complaint  for  specific 
performance  seelcs  monetary  relief  as  an  alter- 
native remedy  does  not  render  it  objectionable 
as  stating  two  causes  of  action. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Specific  Performance,   Si  412-419.J 

3.  EXCHANOE  OF  PbOPEBTT— CONSTBUCTION  OF 

Contract. 
A  bank  contracted  to  sell  a  city  lot,  and  on 
investigation  it  developed  that  the  building  on 
the  lot  encroached  upon  an  adjoining  lot.  A 
survey  showed  that  there  had  been  a  general 
shifting  of  buildings  along  the  street,  so  that 
other  buildings  encroached  upon  lots  not  be- 
longing to  the  owners  of  the  buildings.  To 
rectify  this  the  owner  of  the  lot  upon  which  the 
bank's  building  encroached  agreed  to,  and  did, 
deed  to  the  bank  the  strip  of  land  upon  which 
the  building  encroached,  and  the  bank  entered 
into  a  written  contract  to  convey  to  the  adjoin- 
ing owner  a  good  title  to  a  certain  described 
lot.  This  lot  as  described  included  all  the  land 
which  would  be  owned  by  the  adjoining  owner, 


after  the  conveyance  by  the  bank  of  a  strip  on 
the  other  side  of  that  tract,  equal  in  width  to 
the  tract  which  bad  been  conveyed  to  the  bank. 
Held  that,  in  view  of  the  fact  that  the  adjoining 
owner  already  owned  a  large  portion  of  the 
land  which  the  bank  contracted  to  convey,  the 
contract  should  be  construed  as  an  agreement 
to  convey  a  strip  equal  in  width  to  tbe  strip 
which  bad  been  conveyed  to  the  banlc 
4.  Adverse   Possession— Tacking  or  Pebi- 

ODS. 

A  claimant  of  land  by  adverse  possession 
cannot  tack  to  tbe  time  of  his  possession  that 
of  a  previous  holder,  where  the  land  in  dis- 
pute is  not  included  in  t>oundaries  in  the  deed 
from  such  bolder. 

[Ed.  Note. — For  cases  In  point,  «ee  vol.  1, 
Cent.  Dig.  Adverse  Possession,  §§  213-223.] 

6.  Specific  Pebfobuance— Monetabt  Relief 
— AMonNT— Bad  Faith. 

Where  one  party  to  a  contract  for  the  ex- 
change of  land  received  a  conveyance  and  im- 
mediately reconveyed,  and  thereafter  refused 
to  perform  his  part  of  the  contract,  there  was 
evidence  of  bad  faith,  so  that  in  an  action  for 
specific  performance,  or  for  monetary  relief 
in  case  specific  ^rformancc  was  impossible,  it 
was  proper  to  give  monetary  compensation  to 
the  extent  of  the  value  of  the  property,  under 
Civ.  Code,  §  330G,  declaring  that  where  there 
has  been  bad  faith  the  market  value  of  the 
property  contracted  to  be  conveyed  is  the 
measure  of  damages  for  the  breach  of  the  agree- 
ment. 

Depa'rtment  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
M.  C.  Sloss,  Judge. 

Action  by  Nat  T.  Messer,  Jr.,  against  the 
HIbernia  Savings  &  Loan  Society.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Tobln  &  Tobin  and  F.  S.  Brlttaln,  for  ap- 
pellant   Dibble  &  Dibble,  for  respondent 

HBNSHAW,  J.  PlalnUft,  as  assignee  of 
the  Pacific  Improvement  Company,  brought 
his  action  for  the  specific  enforcement  of 
a  contract  for  the  exchange  of  land,  made  by 
the  Pacific  Improvement  Company  with  the 
defendant.  Such  was  his  original  complaint 
Upon  demurrer  he  amended  by  pleading 
mutual  mistake  In  the  original  contract 
sought  a  reformation  of  it  and  prayed  speci- 
fic performance  of  the  reformed  contrAct  or 
compensation  by  way  of  damages  should 
specific  performance  be  Impossible. 

It  was  made  to  appear  that  the  Hibemla 
Bank  beld  a  mortgage  on  a  lot  owned  by  one 
Phillip  Freund,  having  a  frontage  of  25 
feet  on  Market  street  In  Mission  block  No. 
14,  which  lot  was  descrioed  as  commencing 
225  feet  from  the  corner  of  Market  and 
Brady  streets;  thence  running  through  to 
Stevenson  street  124  feet  between  parallel 
lines.  The  bank  forclosed  its  mortgage  np- 
on this  property,  it  was  sold  by  the  sheriff, 
and  tbe  bank  became  tbe  purchaser.  Savings 
banks  being  forbidden  by  law  to  hold  prop- 
erty thus  acquired  beycmd  a  certain  time 
(Civ.  Code,  §  574),  tbe  bank  sought  and 
found  a  purchaser  In  the  person  of  one 
Simon  Clayburg,  and  an  agreement  of  pur- 
chase and  sale   was  entered  into  betweea 
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blm  and  the  bank.  In  examining  the  title 
to  the  lot  the  attorneys  for  Clayburg  caused 
a  survey  to  be  made  and  discovered  that  the 
building,  supposed  to  be  on  the  lot,  in  fact, 
extended  over  on  the  side  toward  Brady 
street  a  distance  of  7%  feet  on  land  be- 
longing to  the  Pacific  Improvement  C!om- 
pany.  Clayburg  therefore  refused  to  pro- 
ceed with  the  purchase.  Thereupon  a  sur- 
veyor, Samuel  L.  Waller,  took  steps  to 
straighten  out  the  difficulty.  He  was  agent 
of  the  bank  to  the  extent  that  in  his  negotia- 
tions with  the  Pacific  Improvement  Company 
be  claimed  to  represent  the  bank,  the  pre- 
liminary contract  which  was  drawn  up  was 
taken  by  him  to  the  bank's  attorney  and 
bore  the  initials  of  that  officer,  and  he  pre- 
sented his  bill  and  was  paid  by  the  bank 
for  his  services.  Waller's  surveys  convinced 
him  that  there  bad  been  a  general  shifting 
of  the  buildings  toward  Brady  street  along 
the  Market  street  front  of  the  block  at  that 
place,  resulting  in  several  encroachments 
upon  as  many  different  lots.  The  Pacific 
Improvement  Company  owned  another  piece 
of  land  in  the  same  block  furtner  out  Market 
street  and  further  away  from  Brady  street. 
This  lot  bad  a  frontage  on  Market  street 
of  33  feet  The  company  was  in  possession, 
however,  of  only  29.59  feet,  owing  to  the 
circumstance  that  the  owner  of  the  lot 
adjoining  on  the  side  toward  Brady  street, 
Mrs.  Fallon,  had  herself  erected  a  building 
which  encroached  on  the  improvement  com- 
pany's land.  After  bis  examination  Wal- 
ler represented  that  be  could  aajust  the 
encroachments  by  obtaining  compensating 
deeds  from  the  various  owners  between  the 
Freund  lot  and  the  Pacific  Improvement 
Company  lot  last  mentioned.  He  went  to 
the  Pacific  Improvement  Company  on  behalf 
of  the  bank,  and  asked  the  company  to  give 
the  bank  a  deed  to  the  7%  feet  upon  which 
tiie  Freund  building  bad  encroached,  and 
accept  In  lieu  of  this  a  conveyance  for  an 
equivalent  amount  of  land  adjoining  the 
outlying  lot  of  the  Pacific  Improvement 
Company.  After  negotiations  between  Wal- 
ler upon  the  one  band  and  C  E.  Hayes, 
representing  the  Pacific  Improvement  Com- 
pany, a  contract  was  duly  executed  by 
the  defendant  bank  and  delivered  to  the 
Pacific  Improvement  Company,  whereupon 
the  Pacific  Improvement  Company  executed 
and  delivered  its  deed  to  the  bank  for  the 
7%  feet  adjoining  the  Freund  lot  By  the 
terms  of  the  bank's  agreement  with  the 
Pacific  Improvement  Company,  the  former 
covenanted  "to  furnish  a  deed  conveying  a 
good  title  to  the  following  described  lot." 
Tbe  description  was  of  a  lot  with  a  frontage 
of  40  feet  upon  Market  street  embracing, 
as  part  of  the  40  feet  the  33  feet  then  actu- 
ally owned  by  the  Pacific  Improvement  Com- 
pany. So  that,  by  the  strict  letter  of  Its 
contract  tbe  savings  bank  agreed  to  make 
a  deed  to  tbe  Pacific  Improvement  Company 
which  would  convey  title  to  33  feet  of  land 


which  the  Pacific  Improvement  CtHnpany 
then  owned.  Tbe  inutility.  If  not  the  absurd- 
ity, of  this  Is  apparent  The  reformation 
upon  the  ground  of  mistake  was  sought 
upon  the  explanation  that  what  In  fact  It 
was  agreed  that  the  savings  bank  should  do 
was  to  make  a  conveyance  of  that  portion 
of  the  40  feet  to  which  the  Pacific  Improve- 
ment Company  did  not  have  good  title,  so  as 
to  make  to.  the  Pacific  Improvement  Com- 
pany a  clear  and  good  title  to  the  full  40 
feet  This,  it  appeared,  owing  to  Mrs.  Fal- 
lon's encroachment,  necessitated  a  convey- 
ance to  the  Pacific  Improvement  Company 
of  10.41  feet  on  Market  street  running  back 
to  Stevenson  street  between  radial  lines, 
with  a  frontage  on  that  street  of  6.16  feet 
— a  piece  of  land  of  about  the  superficial 
area  of  that  conveyed  by  the  Pacific  Im- 
provement Company  to  the  defendant  banic, 
and  of  a  valuation,  as  admitted  by  the  plead- 
ings, of  over  $8,000.  The  complaint  In 
addition  to  all  these  matters,  set  up  tbe  fact 
that  tbe  bank  bad  no  other  title  to  tbe  7% 
feet  than  that  which  the  Pacific  Improve- 
ment Company  conveyed  to  it  by  its  deed, 
and  that  immediately  after  the  reception 
and  recordation  of  this  deed  the  defendant 
bank  was  enabled  to  and  did  complete  its 
contract  of  sale  with  Clayburg,  and  conveyed 
this  property  to  him.  Thereafter  It  refused 
to  carry  out  its  agreement  with  the  Pacific 
Improvement  Company,  either  by  causing 
to  be  executed  to  It  a  deed  of  the  10.41  feet 
or  by  making  compensation  In  money. 

The  answer  of  the  bank  consisted  of  de- 
nials of  certain  of  these  matters,  and  an 
affirmative  allegation  to  the  effect  that 
the  specific  i)erformance  of  tbe  contract  in- 
volved and  necessitated  the  performance  of 
personal  service  upon  the  part  of  defendant 
in  the  procuring  of  title  to  the  10.41  feet 
which  it  did  not  own,  and  that  the  contract 
was  therefore  nonenforceable  in  equity.  The 
trial  resulted  in  findings  In  favor  of  tbe 
plaintiff,  and  a  further  finding  in  accordance 
with  the  allegation  of  the  answer,  that  the 
contract  was  not  specifically  enforceable  for 
the  reasons  alleged  In  tbe  answer,  and  In 
lieu  of  such  specific  performance  tbe  court 
awarded  compensation  to  the  plaintiff  In 
money  to  the  amount  of  tbe  value  of  the 
10.41  feet  as  admitted  by  the  pleadings.  De- 
fendant appeals  from  the  Judgment  within 
60  days,  and  the  evidence  Is  brought  up  for 
review  upon  the  settled  statement 

Appellant  first  argues  that  its  demurrer  to 
the  original  complaint  should  have  been  sus- 
tained without  leave  to  amend,  that  the 
amendment  incorporated  a  new  cause  of  ac- 
tion, and  that  as  the  original  complaint  was 
verified,  the  amended  complaint  was  a  stulti- 
ficfltlon  which  should  not  have  been  per^ 
mitted.  Of  course.  It  Is  well  settled,  and  is 
declared  by  our  Code  (CIt.  Code,  §  1640),  that 
when,  from  fraud,  mistake,  or  accident,  a 
written  contract  falls  to  express  the  real 
Intention  of  tbe  parties,  such  Intention  Is  ts 
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be  regarded  and  tbe  erroneous  parts  of  the 
-writing  disregarded.  Moreover,  it  is  equally 
well  settled  (Civ.  Code,  {  3402)  that  a  con- 
tract in  tbe  same  action  may  be  first  revised, 
and  then  specifically  euforced.  Ward  v. 
Watterinan,  83  Cal.  488,  24  Pac.  939;  Hallam 
T.  Corlett,  71  Iowa.  44C.  32  N.  W.  449;  BrugKer 
T.  Ins.  Co..  5  Sawy.  304,  Fed.  Cas.  No.  2,051. 
And,  finally,  it  is  indlspucable  that  where, 
through  no  fault  of  tbe  plaintiff  In  equity, 
specific  performance  cannot  be  decreed,  tbe 
court,  Imvlng  obtained  Jurisdiction  of  the 
subject-niptter  properly  within  its  cogni- 
zance, will  grant  as  an  alternative  monetary 
relief,  which  in  an  action  strictly  at  law 
■would  be  by  way  of  damages.  Fry,  Specific 
Performance,  {  972;  Pomeroy,  Specific  Per- 
formance, f  205.  A  demand,  as  in  this  case, 
for  alternative  monetary  relief  Is  not  ob- 
noxious to  tbe  objection  that  the  complaint 
states  two  causes  of  action.  The  seeliing 
of  different  kinds  of  relief  does  not  establish 
dilTereut  causes  of  action.  Hutchinson  t. 
Alnsworth.  73  Cal.  452,  15  Pac.  82,  2  Am. 
St.  Rep.  823;  San  Diego  Water  Go.  v.  San 
Diego  Flume  Co.,  108  Col.  649,  41  Pac.  495, 
29  L.  R.  A.  839;  Bliss,  Code  Pleading.  K 
114-115;  Maxwell,  Code  Pleading,  pp.  344, 
345. 

Appellant  contends  against  tbe  snfSclency 
of  tbe  evidence  to  support  the  finding  of  mis- 
take in  the  contract  The  execution  of  tbe 
contract  by  the  defendant  Is  not  denied. 
Why  the  defendant  Is  insisting  that  there 
was  no  mistake,  or.  In  other  words,  that  It 
deliberately  and  with  knowledge  bound  It- 
self to  convey  to  the  Pacific  Improvement 
Company  a  frontage  of  40  feet  upon  Market 
street,  title  to  three-fourths  of  which  was  at 
that  time  in  the  Pacific  Improvement  Com- 
pany, It  is  not  easy  to  see;  and  we  are  as 
Uttle  able  to  perceive  how  the  contention  of 
appellant  In  this  regard,  even  If  it  were 
sound,  would  be  of  any  avail  In  this  case. 
Equity  does  not  exact  Impossibilities  nor  ab- 
surdities,  but  yet,  at  tbe  same  time.  It  will 
not  permit  a  party  wholly  to  escape  perform- 
ance because  he  has  promised  to  perform 
more  than  he  can  or  more  than  Is  necessary; 
go,  without  revision  of  tliis  contract  upon  the 
ground  of  mistake,  it  might  well  be  that  it 
would  be  InteriM'eted  as  binding  the  defend- 
ant to  make  title  to  such  part  of  the  40  feet 
as  at  the  time  of  its  execution,  the  Pacific 
Improvement  Company  did  not  own,  and 
this.  In  effect,  is  all  tbe  revision  and  refor- 
mation call  for.  Tbe  law  enjoins  that  a 
contract  must  receive  such  an  interpretation 
as  will  make  It  lawful,  operative,  definite, 
reasonable,  and  capable  of  being  carried  In- 
to etTect.  if  It  can  be  done  without  violating 
the  intention  of  the  parties  (Civ.  Code,  8 
1643),  and  that  where,  through  mistake,  a 
contract  fails  to  express  tbe  real  intention, 
the  erroneous  parts  of  the  writing  must  be 
disregarded  (Civ.  Code,  |  1640).  Having 
consideration  to  tbe  surrounding  circum- 
stances which  led  to  the  execution  of  this 


contract,  and  to  the  additional  fact  that  it 
will  not  be  presumed  that  tbe  defehdant 
meant  nothing  by  tbe  engagement  in  writ- 
ing, which  it  solemnly  entered  into  under  its 
corporate  seal,  tbe  interpretation  which  is  put 
upon  the  contract  appears  to  be  Just,  reason- 
able, and  in  accurate  expression  of  the  true  in- 
tent of  tbe  parties.  It  is  true  that  Mr. 
Hayes,  who  represented  tbe  Pacific  Improve- 
ment Company  in  the  negotiations,  tes- 
tifies there  was  no  mistake  so  far  as  he 
was  concerned,  "though  legally  there  might 
be  one";  but  this  statement  Is  qualified  and 
explained  by  bis  whole  testimony,  which 
shows  that  what  be  was  endeavoring  to  ex- 
press and  secure  was  a  good  title  to  so  much 
of  the  40  feet  as  tbe  Pacific  Improvement 
Company  might  be  shown  not  to  own. 

The  plaintiff  established  a  clear  record 
title  to  the  7%  feet  which  It  conveyed.  The 
defendant,  however,  to  controvert  the  alle- 
gation that  it  bad  no  other  title  when  it  con- 
veyed to  Clayburg  than  that  which  It  re- 
ceived from  the  Pacific  Improvement  Com- 
pany (an  allegation  directly  affecting  the 
consideration  of  its  contract  and  tbe  value 
of  tbe  title  which  it  received  from  the  Pacific 
Improvement  Company),  imdertook  to  show 
title  in  itself  to  the  7%  feet  by  adverse  pos- 
session. Tbe  finding  of  tbe  court  was 
against  it  upon  this  proposition  and  that 
finding  may  not  be  disturbed.  It  was  shown 
that  the  defendant  bad  no  knowledge  that 
the  Freund  building  stood  7%  feet  over  on 
the  lands  of  the  Pacific  Improvement  Com- 
pany. The  sheriff's  deed,  by  which  the 
bank  took,  following  the  foreclosure  sale  un- 
der tbe  EYeund  mortgage,  described  the  lot, 
excluding  the  7V6  feet  So,  even  if  it  could 
be  said  that  Freund  knew  that  he  was  en- 
croacliing  upon  the  land  of  tbe  Pacific  Im- 
provement Company,  and  this  Is  not  in  evi- 
dence, tbe  defendant,  by  reason  of  the  limi- 
tations in  its  deed,  cannot  avail  itself  of 
such  knowledge  in  its  claim  of  adverse 
possession.  "A  claimant  of  land  by  adverse 
possession  cannot  tack  to  tbe  time  of  bis 
possession  that  of  a  previous  bolder,  where 
the  land  is  not  included  in  the  boundaries  in 
the  deed  from  such  holder."  VIcksburg  R. 
R.  Co.  V.  Le  Rosen,  52  La.  Ann.  192,  26  South. 
851. 

Tbe  contention  that  the  monetary  com- 
pensation In  lieu  of  specific  performance 
which  was  decreed  is  unconscionable  Is 
without  support  Tbe  value  of  the  property 
is  admitted,  and  If,  in  tbe  award  of  mone- 
tary compensation  in  lieu  of  specific  per- 
formance, equity  follows  tbe  law  as  to  tbe 
rule  of  damages,  the  award  here  made  was 
not  in  confilct  with  section  3306  of  tbe 
Civil  Code  bearing  upon  tbe  matter.  That 
section  declares  that,  where  there  has  been 
bad  faith,  the  market  value  of  tbe  property 
contracted  to  be  conveyed  Is  tbe  measure  of 
the  damages  for  tbe  breach  of  tbe  agreement 
Tbe  market  value  of  this  property,  was  es- 
tablished, and  there  was  Justification  for  the 
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award  upon  the  ground  of  bad  faith,  in  con- 
sideration of  the  fact  that  the  defendant 
promptly  accepted  the  deed  made  to  it  by 
the  Paclflc  Impi^vement  Company,  and  that 
tills  title  so  acquired  was  immediately  con- 
veyed to  Clayburg,  and  that  after  doing 
this,  without  an  offer  to  restore  the  title 
which  it  took,  It  refuses.  In  turn,  to  pay  any 
consideration  for  what  It  had  accepted. 

No  other  matters  seem  to  call  for  con- 
sideration, and  for  the  foregoing  reasons  the 
Judgment  appealed  from  is  affirmed. 


We    concur: 
GAN,  J. 


McFARLAND,    J.;     LORI- 


049  Cal.  140) 

DUFFY  v.  YORDI.    (S.  F.  3,579.) 

(Supreme  Court  of  California.    April  5,  1906.) 

Pabemt  and  Child— Support  of  Pabent  bt 
Child. 

Where  a  mother  was  being  supported  by 
certain  of  her  children,  and  there  was  no  threat 
of  a  withdrawal  of  such  support,  slie  was  not 
entitled  to  maintain  an  action  against  another 
child,  under  Civ.  Code,  S  206,  making  it  the 
duty  of  the  children  of  any  poor  person  unable 
to  maintain  himself  by  work  to  maintain  such 
persons  to  the  extent  of  their  ability. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  M.  Seawell,  Judge. 

Action  by  Leonora  Duffy  against  Sarah 
J.  Yordl.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

John  O'Gara,  for  appellant  Joseph  Roth- 
schild, for  respondent 

McFARLAND,  J.  The  plaintiff,  a  widow, 
is  the  mother  of  the  defendant,  also  a  widow ; 
and  the  purpose  of  this  action  Is  to  obtain 
a  Judgment  that  defendant  pay  to  plaintiff 
for  her  permanent  support  the  amount  of 
1100  per  month,  and  also  llOOto  be  paid 
forthwith  for  plaintiff's  Immediate  use.  It 
Is  averred  In  the  complaint  that  plaintiff  is 
T7  years  old.  Is  without  any  means  of  sub- 
sistence, and  by  reason  of  her  age  and  physic- 
al condition  is  unable  to  maintain  herself 
by  work;  that  defendant  has  ability  to  sup- 
port her,  and  that  $100  a  month  is  a  reason- 
able sum  to  be  allowed  her  for  her  mainte- 
nance. In  the  answer  of  the  defendant  the 
material  averments  of  the  complaint  are 
denied,  and  it  Is  averred  that  plaintiff  has 
other  children  able  to  support  her,  and  that 
when  defendant  was  about  6  years  old  plain- 
tiff abandoned  ber,  and  gave  her  to  her  aunt, 
Bridget  Duffy,  and  her  husband,  and  agreed 
that  her  aunt  should  rear  and  support  ber, 
and  that  defendant's  obligations  as  a  child 
should  be  due  to  her  said  aunt;  and  that 
since  then  plaintiff  would  have  nothing  more 
to  do  with  defendant,  and  defendant  was 
reared  and  supported  by  her  aunt  and  that 
defendant  now  supports  her  said  aunt.  The 
court  found  that  plaintiff  was  destitute  and 
tinable  to  maintain  herself  by  work;  that  de- 


fendant Is  able  to  support  ber ;  that  plaintiff 
did  not  abandon  defendant  as  alleged  in  the 
answer;  that  $60  a  month  is  a  reasonable 
amount  for  plaintiff's  maintenance,  and  tliat 
$20  a  montb  Is  a  reasonable  proportion  there- 
of to  be  paid  plaintiff  by  defendant  Judg- 
ment was  rendered  in  favor  of  plaintiff 
against  defendant  for  $143.30  for  her  support 
from  the  commencement  of  the  action  until 
the  date  of  the  Judgment,  and  that  thereafter 
defendant  pay  to  plaintiff  $20  on  the  15tb 
of  each  montb  until  further  order  of  the 
court  From  this  Judgment  defendant  ap- 
peals. 

Appellant  contends  that  the  material  find- 
ings of  the  court  are  not  supported  by  the 
evidence,  but,  under  our  views  of  the  case, 
this  contention  need  not  be  discussed.  While 
some  writers  speak  of  the  "natural  obliga- 
tion" of  a  child  to  support  a  parent.  It  Is  clear 
that  at  common  law  there  was  no  legal  obli- 
gation on  the  part  of  the  child  to  do  so: 
that  such  obligation  depends  entirely  upon 
statutory  provisions;  and  that  the  procedure 
provided  by  statute  for  the  enforcement  of 
the  obligation  must  be  pursued.  In  School- 
er's Domestic  Relations,  i  265,  it  Is  said  that 
the  following  Is  "a  well-settled  rule  at  the 
common  law :  Namely,  that  there  Is  no  legal 
obligation  resting  upon  a  child  to  support  a 
parent;  that,  while  the  parent  is  bound  to 
supply  necessaries  to  an  Infant  child,  an  adult 
child,  In  the  absence  of  positive  statute,  <* 
a  legal  contract  on  his  own  part,  is  not  bound 
to  supply  necessaries  to  his  aged  parent" 
In  Edwards  and  Wife  v.  Davis,  16  Johns.  (N. 
Y.)  281,  It  Is  said:  "The  duty  of  a  child  of 
sufficient  ability  to  maintain  Its  poor  and 
Indigent  parents,  being  an  Imperfect  one,  not 
enforced  at  common  law,  and  the  statute 
having  prescribed  the  manner  in  wblcb  it  is 
to  be  enforced  and  the  extent  of  the  poialty. 
the  statute  remedy  Is  the  only  one  to  be 
resorted  to."  In  England  and  in  many  of 
the  American  states  there  are  statutes  de- 
claring this  obligation,  and  providing  bow 
It  shall  be  enforced — who  may  Institute  pro- 
ceedings for  that  purpose,  the  court  wbich 
shall  have  Jurisdiction,  etc.  The  main  pur- 
pose of  the  statutes  seems  to  be  to  protect 
the  public  from  the  burden  of  supporting  poor 
people  who  have  children  able  to  support 
them.  Our  statutory  provisions  on  the  sub- 
ject are  very  meager,  and  are  all  contained 
In  section  206  of  the  Civil  Code,  which  Is  as 
follows:  "It  Is  the  duty  of  the  father,  the 
mother,  and  the  children  of  any  poor  person, 
who  Is  unable  to  maintain  himself  by  work, 
to  maintain  such  person  to  the  extent  of  fheir 
ability.  The  promise  of  an  adult  child  to  pay 
for  necessaries  previously  furnished  to  such 
parent  Is  binding."  Counsel  discusses  some- 
what elaborately  the  meaning  and  effect  of 
this  section — what  rights  It  gives,  who  may 
bring  an  action  under  It,  what  court  has 
Jurisdiction,  whether  there  Is  not  a  fatal  ab- 
sence of  any  procedure,  etc.  The  only  case 
In  point,  under  a  statute  similar  to  ours,  that 
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has  been  cited,  Is  McCook  Connty  t.  Kam- 
moss,  7  S.  D.  558,  64  N.  W.  1123,  31  L.  R.  A. 
461,  68  Am.  St  Rep.  864.  In  tbat  case  the 
connty,  having  supported  an  Indigent  father, 
brought  suit  against  his  children  to  recover 
for  the  amount  which  the  county  had  already 
expended  for  such  support,  and  also  to  re- 
cover for  bis  future  support;  and  the  court 
held  tbat  the  county  could  recover  for  the 
amount  already  expended,  but  tbat  under 
the  statute  there  was  no  procedure  for  en- 
forcing future  support  We  have  referred  to 
these  questions  because  they  are  Interesting, 
and  because  they  should  be  thoroughly  con- 
sidered In  any  future  cases  which  may  arise 
under  said  section  206.  But  it  is  not  neces- 
sary to  pass  upon  them  definitely  here,  or 
to  determine  whether  McCook  County  v. 
Kammoss  was  properly  decided,  because  we 
think  that  the  case  at  bar  does  not  give  the 
plaintiff  a  right  to  recover  under  any  reason- 
able construction  of  the  section,  and  that  de- 
fendant's motion  for  a  nonsuit  should  have 
t)een  granted.  The  plaintiff  has  three  chil- 
dren other  than  defendant— Mrs.  Perkins, 
Mrs.  Germaine,  who  lives  in  Seattle,  and 
a  son  who  has  not  been  beard  from  in  several 
years.  Mrs.  Perkins  testified  as  follows: 
"My  mother  is  living  with  me,  and  I  am 
supporting  my  mother.  I  have  supported 
my  mother.  This  sister  in  Seattle  sends  |5 
or  $10  or  $15.  once  a  month  for  the  last  two 
years.  Otherwise,  my  mother  has  been  en- 
tirely supported  and  cared  for  and  protected 
by  me."  It  is  apparent  therefore  that  plain- 
tiff, being  supported  by  her  other  children, 
and  there  being  no  threat  of  a  withdrawal 
of  such  support,  is  in  no  condition  to  demand 
support  from  defendant.  She  Is  demanding 
from  defendant  what  she  is  already  receiving 
from  another.  For  instance,  what  Is  the 
Judgment  of  $143.43  for?  Evidently  not  for 
her  support,  but  for  an  amount  of  money  In- 
dependent of  and  in  addition  to  the  support 
which  she  bad  already  received.  It  may  be 
that  her  other  children,  having  supported  her, 
may  maintain  an  action  against  defendant 
for  her  proportionate  contributlve  share  of 
such  support;  but  that  question  Is  not  here 
presented.  A  mother  being  supported  by 
one  child  cannot  maintain  an  action  against 
another  child  for  another  support.  For  this 
reason  the  judgment  in  the  case  at  bar  cannot 
be  sustained. 
The  Judgment  appealed  from  Is  reversed. 

We  concur:  HENSHAW,  J. ;  LORIGAN,  J. 


(149  Cal.  143) 

In  re  HALL'S  ESTATE.    (S.  P.  4.404.) 

(Supreme  Court  of  California.    April  7,  1906.) 

WiLi.8— What  Constitutes— Deeo—Pbobatb. 
An  instrument  whereby  a  hnsband,  in  con- 
sideration of  $5  and  love  and  affection,  conveys 
to  hJR  wife  all  his  property,  stipulating  that  the 
same  shHlI  be  void  during  the  husband's  lifetime 
and  to  become  effective  on  his  death  "without 
court  process  of  any  kind,"  is  in  substance  a 


deed,  and  is  not  a  will  and  probate  thereof  was 
properly  denied. 

(Ed.  Note. — For  cases  in  pofait  see  vol.  49, 
Cent  Dig.  Wills,  209.) 

Department  2.  Appeal  from  Superior 
Court,  AJameda  County;  F.  B.  Ogden,  Judge. 

Application  by  Louisa  Hall  for  the  probate 
of  the  will  of  George  D.  Hall,  deceased. 
From  a  Judgment  in  favor  of  contestants, 
Helena  Crocker  and  another,  denying  the  pro- 
bate, proponent  appeals.    Affirmed. 

Nowlln  &  Fassett  (Aylett  R.  Cotton,  of 
counsel),  for  appellant  S.  C.  Denson  and 
Thomas  M.  Osmont,  for  respondents. 

McFARLAND,  J.  Louisa  Hall,  widow  of 
George  D.  Hall,  deceased,  filed  a  petition  in 
the  probate  court  to  have  probated  as  a  will  of 
said  deceased  a  certain  written  instrument  of 
which  the  following  is  a  copy : 

"Know. all  men  by  these  presents,  that  I, 
George  D.  Hall,  of  the  city  and  county  of  Ala- 
meda, state  of  California,  the  party  of  the 
first  part  for  and  in  consideration  of  the  sum 
of  five  dollars,  gold  coin  of  the  United  States 
of  America,  to  him  In  hand  paid  as  also  for 
and  in  consideration  of  the  love  and  affection, 
and  for  the  better  maintenance  and  support 
of  Louisa  Hall  (his  wife),  of  the  said  city 
and  county  of  Alameda,  state  of  California, 
the  party  of  the  second  part  the  receipt 
whereof  Is  hereby  acknowledged,  does  by 
these  presents  grant  bargain,  sell  and  convey 
unto  the  said  party  of  the  second  part  his 
executors,  administrators  and  assigns,  all  of 
the  personal  property  of  any  and  every  de- 
scription whatsoever  which  I  do  now  possess, 
or  may  hereafter  own  or  possess  as  conclu- 
sively as  though  I  had  separately  designated 
each  and  every  parcel  thereof  separately. 
This  conveyance,  however.  Is  to  remain  null 
and  void  during  my  lifetime,  but  to  become 
of  full  force  and  effect  Immediately  upon  my 
decease  without  court  process  of  any  kind. 
And  the  said  party  of  the  second  part  Is 
hereby  authorized  to  at  said  time  take  full 
possession  and  have  all  the  rights  of  owner- 
ship of  the  whole  of  said  property;  The  said 
personal  Includrs  moneys,  bank  accounts, 
bank  books,  and  all  other  movable  property  ' 
of  every  description.  To  have  and  to  hold, 
the  same  to  the  said  party  of  the  second  part 
her  executors,  administrators  and  assigns 
forever.  And  I  do,  for  myself  and  my  heirs, 
executors  and  administrators  covenant  and 
agree  to  and  with  the  said  party  of  the  sec- 
ond part  her  executors,  administrators  and 
assigns  to  warrant  and  defend  the  title  to  the 
said  property,  goods  and  chattels  hereby  con- 
veyed against  the  Just  and  lawful  claims  and 
demands  of  all  persons  whomsoever. 

"In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal  the  fourteenth  day  of  Decem- 
ber In  the  year  of  our  Lord  one  thousand 
eight  hundred  and  ninety-four.  George  D. 
Hall.  [Seal.] 

"Signed,  sealrd,  and  delivered  In  the  pres- 
ence of  E.  L.  Reese,    Charles  H.  Hubba." 


Digitized  by 


Google 


840 


84  PACIFIC  REPORTER. 


(CaL 


The  probate  of  said  Instrument  was  contested 
by  the  respondents  herein,  who  are  belrs  at 
law  of  the  deceased,  on  the  ground,  among 
others,  that  the  instrument  is  not  a  will. 
The  court  rendered  judgment  denying  the 
probate,  and  from  this  judgment  and  from  an 
order  denying  her  motion  for  a  new  trial  the 
said  Louisa  Hall  appeals. 

The  judgment  of  the  lower  court  Is  clearly 
right  The  said  instrument  is  certainly  not, 
in  form,  a  will.  It  does  not  contain  any  of 
the  usual  words  of  devise  or  bequest,  nor  any 
words  equivalent  thfreto.  It  is  in  form  and 
substance  a  deed  between  two  parties  by 
which  one  grants  and  transfers  to  the  other 
cert*  in  property.  The  evidence  introduced 
as  to  facts  relating  to  the  execution  of  the 
instrument  is  of  no  value  to  appellant  The 
evidence  merely  shows  that  deceased  told  the 
lawyer  who  drew  It  up  that  he  wanted  an 
instrument  drawn  so  that  all  of  his  property 
should  be  "conveyed"  to  his  wife  at  his  death, 
and  that  he,  the  lawyer,  drew  the  Instrument 
"Just  precisely  as  he  stated  ho  wanted  lt"j 
that  the  lawyer  and  another  person  witnessed 
the  instftimpnt  at  the  request  of  the  deceased 
and  In  his  presence  In  manner  as  appears  at 
the  end  of  the  Instrument ;  and  that  deceased 
then  delivered  the  instrument  to  the  appel- 
lant who  has  since  had  possession  of  It.  In 
the  whole  transaction  there  was  nothing  said 
by  the  deceased,  or  by  any  one,  about  the  in- 
strument being  a  "will,"  and  there  was  no 
publication  of  it  as  a  will.  Indeed,  it  appears 
upon  the  face  of  the  instrument  that  it  was 
not  intended  as  a  will,  for  by  Its  terms  the 
grantee  was  to  have  immediate  possession  of 
the  property  on  the  death  of  the  deceased 
"without  court  process  of  any  kind" ;  and  it 
purports  to  have  been  "signed,  sealed  and  de- 
livered" in  the  presence  of  the  witnesses. 
Wills  are  not  delivered.  A  testator  keeps 
possession  and  control  of  his  will,  and  may 
destroy,  cancel  or  revoke  it  at  any  time,  and 
the  devisee  or  legatee  takes  no  right  or  estate 
whatever.  Apparently  the  only  ground  for 
claiming  that  the  instrument  should  be  held 
to  be  a  will  is  that  the  property  mentioned 
therein  is  not  to  go  into  the  actual  possession 
of  the  grantee  until  the  death  of  the  grantor ; 
but  that  may  be  a  feature  of  a  deed  as  well 
as  of  a  will.  In  the  case  at  bar  upon  the  deliv- 
ery of  the  deed  to  the  grantee  it  became  Irrev- 
ocable, which  feature  specially  distinguishes 
it  from  a  wlllwhichlsin  Its  nature  revocable. 
In  Jarman  on  Wills,  volume  1,  page  18,  the 
law  is  correctly  stated  as  follows:  "A  will 
is  an  Instrument  by  which  a  person  makes  a 
disposition  of  his  property  to  take  effect  aft- 
er his  decease,  which  is  In  Its  own  nature  am- 
bulatory and  revocable  during  his  life.  It  Is 
this  ambulatory  quality  which  forms  the 
characteristic  of  wills ;  for,  though  a  disposi- 
tion by  deed  may  postpone  the  possession  or 
enjoyment,  or  even  the  vesting,  until  the 
death  of  the  disposing  party,  yet  the  postpone- 
ment is  in  such  case  produced  by  the  express 
terms,  and  does  not  result  from  the  nature, 


of  the  Instrument"  See,  also,  the  leading 
case  on  the  subject  of  McDanlel  t.  Johns,  45 
Miss.  632.  The  Instrument  In  question  here 
Is  clearly  a  deed  granting  and  transferring  in 
praesenti  to  the  grantee  named  therein  the 
property  descrit>ed,  but  reserving  its  enjoy- 
ment until  the  happening  of  a  future  contin- 
gency; and  this  was  clearly  the  purpose  of 
the  grantor.  Whether  or  not  the  ln<<trument 
Is  effective  for  the  purpose  Intended  is  not  in 
question  here;  if  It  should  be  held  to  be  in- 
operative for  that  purpose  that  fact  would 
not  turn  the  deed  Into  a  will. 

The  judgment  and  order  appealed  from  are 
affirmed. 

Wo  concur:  LORIGAN,  J.;  HENSHAW,  3. 


(7  Cal.  Unrep.  ZBQ 

ARCHIBALD  ESTATE  r.  MATTESON. 

(Court  of  Appeal,  Third  District,   California. 
March  5,  1006.) 

Tbiai.  —  Nonsuit  —  Involuntabt  Nowsdit— 

WUEN  Gbantbd.  ' 

Where  the  testimony  of  the  plaintiff  tends 
to  prove  all  the  material  allegations  of  bis  com- 
plaint, defendant's  motion  for  a  nonsuit  will  not 
be  granted. 

[Ed.  Note. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  {S  332,  333,  338-340.J 

Appeal  from  Superior  Court,  Madera  Coun- 
ty;  W.  M.  Conley,  Judge. 

Action  by  the  Archibald  estate  against 
A.  H.  Matteson.  From  a  judgment  for  de- 
fendant plaintiff  appeals.     Reversed. 

R.  L.  Hargrove,  for  appellant  R.  K 
Rhodes,  for  respondent 


BUCKLES,  J.  This  action  Is  to  recover 
$1,050  as  money  bad  and  received.  The  ap- 
peal is  from  an  order  granting  a  nonsuit 
and  from  an  order  denying  a  motion  for  a 
new  trial.  The  appeal  comes  here  on  a  bill 
of  exceptions. 

The  appellant  was  duly  organized  under 
the  laws  of  the  state  of  California,  a  cor- 
poration by  tl^e  name  of  Archibald  Estate. 
On  June  4,  1904,  the  board  of  directors  or- 
ganized and  elected  J.  F.  Archibald  presi- 
dent, and  on  that  day  passed  and  recorded 
in  the  minutes  of  the  board  the  following 
resolution:  "Resolved,  That  the  President 
of  this  corporation  be  and  he  is  authorized, 
empowered  and  directed  to  draw  from  any 
bank  or  person  or  corporation  in  which  may 
be  deposited  any  of  the  money  or  funds  of 
this  corporation  upon  bis  own  signature  and 
request  and  the  signature  of  the  secretary 
shall  not  be  necessary  to  draw  said  money 
or  funds." 

The  answer  of  defendant  specifically  de- 
nies owing  the  plaintiff  anything  and  claimed 
upon  the  trial  and  argues  In  his  brief  that 
his  transaction  out  of  which  be  received  the 
$1,050  was  had  with  J.  F.  Archibald  In- 
dividually, and  not  with  the  appellant    It 
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appears  from  the  evidence  that  the  property, 
real  and  pei-sonal,  Including  money,  and  funds 
In  bank  of  J.  F.  Archibald  were  by  him  trans- 
ferred to  the  appellant  corporation.  The 
money  received  by  the  respondent  was  paid 
to  him  by  two  checks,  which  are  in  the  fol- 
lowiug  words  and  flgures,  to  wit: 

"Madera,  Cul.,  September  1,  1904. 

"Commercial  Bank  of  Madera,  pay  to  the 
order  of  A.  H.  Mattison  the  amount  eight 
boudred  dollars.         J.  F.  Archibald,  Pres." 
"$800.00. 

"Madera,  Cal.,  October  22nd.  1904. 

"Commercial  Bank  of  Madera:    Pay  to  the 
order  of  A.  H.  Mattison,  amount  two  hun- 
dred and  fifty  dollars. 
"2.'>0.00.  J.  F.  Archibald,  Pres." 

Both  these  checks  were  cashed  by  defend- 
ant and  paid  from  the  funds  of  appellant 
The  evidence  offered  by  plaintiff  at  the  trial 
tends  to  show  that  J.  P.  Archibald,  the  presi 
dent  of  appellant  corporation,  died  Novem- 
ber, 1904.  That  defendant  received  the  $1,050 
as  a  loan  from  appellant  and  had  not  paid 
the  same.  The  defendant  was  called  by 
plaintiff  as  a  witness  and  testified  that  the 
money  was  loaned  htm  on  an  agreement  that  J. 
F.  Archibald  would  furnish  him  all  the  mon- 
ey needed  for  his  farming  otierations  for 
the  years  1004  and  1905,  but  did  not  testify 
as  to  the  amount  needed.  There  was  some 
question  as  to  whether  the  debt  was  due 
when  the  suit  was  commenced,  but  we  think 
the  testimony  tends  In  some  measure  to  show 
that  it  was  due.  When  appellant  rested  a 
motion  for  nonsuit  was  granted.  This  was 
error.  The  well-settled  rule  in  this  state 
Is  that  where  the  testimony  of  the  plaintiff 
tends  to  prove  all  the  material  allegations 
of  his  complaint  a  nonsuit  will  not  be 
granted.  A  nonsuit  Is  denied  where  there 
is  any  evidence  tending  to  sustain  the  plain- 
tiff's canse.  Citing  of  authorities  is  unneces- 
sary. 

The  Judgment  of  nonsalt  is  reversed. 

We  concur:    CHIPMAN.P.  J.;  MCLAUGH- 
LIN, J. 

(S  Cal.  A.  213) 

STEWART   T.   WHITTEMORB  et  al. 

(Court  of  Appeal,   Fim   DUtrict   California. 
March  7,  1900.) 

L  Girrs— Nature  ok  Teansaction. 

Deceased,  being  about  to  undergo  a  surgical 
operation,  came  to  plaintiff's  office,  nnd  stated 
that  be  was  going  to  give  plaintiff  $1,000,  and 
'  wanted  plaintiff  to  loan  him  $1,000  on  bis  note. 
The  note  was  drawn  up  and  delivered  to  plain- 
tiff, with  tlie  statement  that  if  anytiilng  hap- 
pened to  deceased,  tiie  note  should  be  taken  to 
hia  executors  who  would  pay  it.  Deceased  then 
deposited  $1,000  to  plaintiff's  credit  in  his  bank. 
gave  the  deposit  slip  to  plaintiff,  and  received 
from  him  a  check  for  $1,000.  Afterwards,  at 
different  times,  deceased  gave  to  plaintiff  vari- 
ous sums  in  currency,  received  from  plaintiff 
checks  for  the  amounts  of  these  sums,  and  gave 
deceased  his  notes  for  the  amount  of  the  checks. 
Held,  that  under  Civ.  Code,  U  1146-1148.  defin- 
ing gifts,  these  transactions  constituted  gifts  of 
the  money  to  plaintiff,  so  that  be  waa  entitled 


to  recover  on  the  notes  against  the  executors  of 
deceased. 

2.  Appeai^-Habuless  Ebbob— Exclusion  of 
evioencb. 

The  exclusion  of  a  question  relating  to  mat- 
ter which  had  already  been  estahlished  by  other 
witnesses,  and  as  to  which  the  witness  to  whom 
the  question  was  propounded  disclaimed  any 
knowledge,  was  harmless. 

(Ed.  Note.i— For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  {{  41^4-4100.] 

3.  Same  — Briefs  — Questions   Reviewable. 

Alleged  error  in  the  refusal  of  the  court  to 
permit  proof  of  a  certain  fact  cannot  be  re- 
viewed, where  the  evidence  by  which  it  was 
sought  to  show  such  fact  la  not  pointed  out  in 
the  hnet. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  (  3095.] 

4.  Gifts— Evidence. 

In  an  action  against  executors,  in  which  the 
validity  of  certain  gifts  by  deceased  was  in- 
volved, the  exclusion  of  evidence  as  to  who  were 
the  rel.itives  of  the  deceased  and  the  amount  of 
the  estate  be  left,  was  proper. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco,  J.  M.  Seawell. 
Judge. 

Action  by  Charles  Stewart  against  D.  H. 
Whitteniore  and  otliers,  as  executors  of  Phil- 
ip Cadnc,  deceased.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

W.  H.  Fowler,  for  appellants.  George  N. 
Williams  and  Andrew  Thome,  for  respond- 
ent 

COOPER,  J.  The  complaint  contains  two 
causes  of  action,  the  first  being  upon  a  pro- 
missory note  made  by  the  deceased,  Philip 
Caduc,  In  his  lifetime,  for  $1,000.  dated  No- 
vember 15,  1001,  with  Interest  from  date  at 
the  rate  of  7  per  cent  per  annum;  the  second 
being  for  $2,027.50.  for  moneys  alleged  to 
have  been  loaned  and  advanced  by  plaintiff 
to  deceased  at  bis  spechil  Instance  and  re- 
quest, on  the  17tb  day  of  June,  1902,  less 
$100  paid  thereon.  It  is  alleged  and  admit- 
ted that  claims  properly  verified  for  said 
amounts  were  duly  presented  to  defendants 
as  executors,  and  said  claims  rejected.  De- 
fendants, In  their  answer,  denied  that  there 
was  any  consideration  for  the  said  promis- 
sory note,  and  alleged  that  the  same  was 
wholly  without  consideration  or  value  of  any 
kind,  and  further  denied  that  deceased,  on 
the  17tb  day  of  June,  or  at  any  other  time, 
became  or  was  Indebted  to  plaintiff  in  the 
sum  of  $2,027..50,  or  lo  any  sum,  on  account 
of  moneys  loaned  or  advanced  to  deceased, 
or  at  all.  The  answer  further  contained  a 
cross-demand  for  $100.  being  the  $100,  which 
plaintiff  alleged  was  paid  on  the  second  al- 
leged cause  of  action.  The  court  found  the 
allegations  in  plalntifTs  complaint  to  be  true, 
and  found  against  defendants  on  the  allega- 
tions as  to  want  of  consideration,  and  also 
found  against  defendants  on  their  cross-com- 
plaint. Judgment  was  accordingly  entered 
for  plaintiff.  Defendants  prosecute  this  ap- 
peal from  the  judgment,  on  the  Judgment 
roll  and  a  bill  of  exceptioua 
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It  Is  urged  that  tbe  findings  of  the  court 
are  not  supported  by  the  evidence,  and  that 
the  evidence  shows  that  tbe  alleged  note  was  ' 
without  consideration,  and  that  the  $2,027.50 
was  tbe  money  of  the  deceased  at  the  time 
he  received  it  from  plalntiCT.  We  are  of  the 
opinion  that  the  findings  are  supported  by 
the  evidence.  In  regard  to  the. $1,000  note 
tlie  facts  are  substantially  as  follows:  In 
tbe  month  of  November,  1901,  deceased,  hav- 
ing been  for  some  time  afflicted  with  cancer 
of  tbe  throat,  determined  to  go  to  the  hospi- 
tal for  an  operation,  which  he  evidently  deem- 
ed a  dangerous  one.  He  bad  been  on  Inti- 
mate ond  friendly  terms  with  plaintiff  for 
some  .vears,  and  on  November  ]5tb  be  came 
into  plaiutlff's  office,  without  solicitation  or 
suggestion,  and  said  to  plaintiff,  "Charley, 
whereabouts  do  you  bank?"  Plaintiff  In- 
formed him  that  he  did  his  business  at  tbe 
First  National  Bank,  whereupon  deceased 
said  to  plaintiff,  "I  am  going  to  give  you 
$1,000,  and  I  want  you  to  loan  me  $1,000  on 
my  note."  Tbe  note,  at  the  Instance  of  and 
under  tbe  direction  of  deceased,  was  then 
drawn  up,  due  tliree  days  after  date,  and 
delivered  to  plaintiff,  deceased,  at  tbe  time 
saying  to  him:  "Charley,  If  anything  happens 
to  me,  take  the  note  to  Mr.  Katie,  and  he  will 
pay  it.  I  have  appointed  Mr.  Kane  and  Mr. 
Whlttemore  executors  of  -my  will."  When 
asked  b.v  plaiutiff  what  he  was  to  do  with 
the  money,  deceased  said:  "Keep  it.  It  be- 
longs to  you."  At  the  request  of  deceased 
plolntlff  drew  a  check  In  favor  of  deceased 
on  tlie  First  National  Bank,  which  check 
was  kept  by  plaintiff  until  November  18th, 
when  deceased  again  came  to  tbe  office  of 
plaintiff  with  a  deposit  tag  for  $1,000,  which 
deceased  bad  deposited  to  plaintiff's  credit 
In  the  First  National  Bank,  at  tbe  same  time 
saying  to  plaintiff,  "I  have  given  you  $1,000." 
The  plaintiff  then,  at  the  request  of  deceased, 
delivered  the  check  which  he  bad  drawn  on 
tbe  .First  National  Bank  for  $1,000.  Thus 
the  substance  of  this  transaction  is  that  de- 
ceased gave  and  delivered  to  plaintiff,  by  de- 
positing It  in  his  bank  to  bis  credit,  the  sum 
of  $1,000.  He  then  borrowed  tbe  sum  of 
$1,000  from  plaintiff,  giving  the  promis- 
sory note  described  In  tbe  complaint  there- 
for. This  shows  a  gift  of  $1,000  In  money 
to  plaintiff.  The  consideration  for  the  note 
is  tlie  sum  of  $1,000,  which  was  given  by 
plaintiff  to  deceased  after  tbe  said  sum  of 
$1,000  hnd  become  the  property  of  plaintiff 
by  gift  duly  executed. 

As  to  tbe  $2,027.50,  the  facts  are  substanti- 
ally as  follows:  Deceased  had  temporarily 
recovered  from  tbe  operation  on  bis  throat, 
but  was  troubled  witli  his  eyes,  and  evidently 
expected  to  go  to  the  hospital  again  for 
tre.itment,  and  about  January  16,  1902,  he 
again  came  Into  the  office  of  plaintiff,  count- 
ed out  and  handed  to  plaintiff  $1,500,  mostly 
In  greenbacks,  which  money  so  given  to 
plaintiff  was  kept  by  l»lm.  Deceased  then 
asked  plaiutiff  to  loan  blm  $1,000,  which  the 


plaintiff  did,  giving  the  deceased  a  check  for 
said  sum,  and  at  tbe  same  time  deceased 
made  to  plaintiff  bis  promissory  note  for 
$1,500,  due  five  days  after  date,  with  interest 
at  the  rate  of  6  per  cent,  per  annum.  After- 
wards, on  the  22d  day  of  January,  1902,  de- 
ceased again  came  to  plaintiff's  office,  and 
gave  plaiutiff  $500  in  coin,  made  out  a  note 
to  plaintiff  for  tbe  amount,  and  borrowed  tbe 
money  from  plaintiff,  taking  a  check  for  the 
amount  of  $500.  These  two  latter  notes 
were  not  delivered  at  the  time,  but  were 
kept  by  tbe  decedent  until  a  few  days  be- 
fore be  again  went  to  the  hospital  for  an 
operation  on  bis  eyes  some  time  In  Mardi, 
1902,  when  be  took  them  and  delivered  them 
to  plaintiff.  When  deceased  took  these 
notes  to  plaintiff  he  said  to  him:  "Cbarley, 
here  are  notes  for  the  money  that  I  owe 
.vou."  Plaintiff  replied  to  deceased  that  he 
did  not  see  why  deceased  should  do  that  for 
him.  Deceased  replied:  "Well,  I  would 
rather  give  my  money  to  those  I  am  fond  of. 
than  to  somebody  I  don't  care  for  to  get  it 
after  my  death."  Deceased  again  came  out 
of  the  hospital,  and  tbe  two  latter  notes  were 
paid  by  deceased  to  plaintiff  by  check  of  the 
Patent  Brick  Company,  of  wbldi  deceased 
was  president;  the  amount  with  Interest  be- 
•ing  $2,027.50.  The  money  was  placed  by 
plaintiff  in  bis  bank  to  his  general  account 
About  the  middle  of  June,  1902,  tbe  deceased 
again  went  to  plalntlfTs  office,  and  the  wit- 
ness Gunther  testified  that  deceased  said, 
"Charley,  I  want  you  to  loan  me  some  mon- 
ey," and  that,  when  plaintiff  said,  "How 
much  do  yon  want?"  deceased  replied,  "Can 
you  let  me  have  the  amount  I  sent  you  In 
payment  of  my  notes?"  The  plaintiff  then, 
at  the  request  of  deceased,  drew  a  check  In 
his  favor  for  $2,027.50,  which  check  was  paid 
at  plaintiff's  bank,  and  the  money  received 
by  the  deceased.  This  is  the  amonnt  for  which 
recovery  is  sought  ou  the  second  cause  of 
action. 

On  tbe  2l8t  day  of  December,  1902,  Philip 
Caduc  died.  What  was  the  intention  of  de- 
ceased when  be  gave  the  money  to  plaintiff? 
It  was  evidently  to  make  a  gift  that  was 
valid.  He  took  the  precaution  to  pay  the 
first  $1,000  into  the  bank  to  plaintitTs  credit, 
and  to  subsequently  count  out  and  give  to 
him  the  $2,000  for  which  the  two  latter  notes 
were -given.  These  notes  were  by  deceased 
paid  to  plaintiff  on  April  10,  190^  and  tbe 
money  kept  by  plaintiff  until  it  was  again 
borrowed  by  the  deceased.  The  money  was 
the  money  of  plaintiff  when  borrowed  by  the 
deceased  In  June,  1902.  It  had  been  given 
to  him  by  manual  delivery,  borrowed  from 
him,  and  again'  delivered  to  him  when  the 
notes  were  paid.  We  think,  as  said  In  the 
opinion  of  the  learned  judge  of  tbe  trial 
court :  "All  this  matter  had  Its  foundation  In 
a  gift  simply,  but  it  was,  nevertheless,  the 
Intention  of  Caduc,  as  shown  by  tbe  evidence, 
to  give  bis  friend  something  after  be  was 
dead,  and  to  place  tbe  transaction  in  such 
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form  that  be  would  be  able  to  reco.ver  it  by 
legal  proceedings."  In  cases  where  feeble  old 
people  In  poor  health  are  prevailed  upon  by 
designing  persons  to  make  gifts  or  bequests, 
courts  should  carefully  scrutinize  the  trans- 
actions, and  require  clear  and  convincing  evi- 
dence before  upholding  them.  While  this  Is 
true  as  a  general  rule,  it  is  equally  true  that 
when  a  man  of  sane  mind  desires  to,  and 
docs,  by  gift  dispose  of  that  which  is  his 
own  to  a  dear  friend  or  relative,  full  know- 
ing his  own  mind,  the  courts  should  uphold 
the  disposition  so  made.  The  gift  made  by 
deceased  was  by  a  transfer  and  delivery  of 
the  money,  made  voluntarily  and  without 
consideration.  It  passed  the  title  to  the 
money,  and  was  not  revocable.  Civ.  C!ode,  {§ 
1146-1148.  The  fact  that  the  money  was 
afterwards  loaned  to  deceased  does  not  show 
that  it  was  not  a  gift  In  fact  it  would  seem 
to  emphasize  the  intention  of  the  deceased 
to  make  a  gift,  for  the  reason  that  he  de- 
livered the  money  to  plaintiff  before  borrow- 
ing it  Deceased  ex  industria  procured  the 
money,  and  delivered  it  to  plaintiff,  so  as  to 
make  the  transaction  complete  and  valid.  lie 
could  have  given  the  plaintiff  the  notes  with- 
out any  money  having  passed ;  but  evidently 
to  avoid  any  question,  he  gave  the  money, 
delivered  It,  parted  with  the  title  to  it,  and 
then  borrowed  it  for  present  purposes.  It 
was  not  a  gift  causa  mortis.  The  circum- 
stances do  not  show  that  it  was  intended  to 
take  effect  only  in  case  of  the  death  of  the 
giver.  It  was  intended  as  a  present  gift. 
Deceased,  even  after  passing  the  peril  of  the 
operation  for  cancer  of  the  throat,  again 
went  to  plaintiff  and  gave  him  more  money, 
delivering  it  with  his  own  hands.  His  dec- 
laration that  be  would  ratber  give  his  money 
to  those  he  was  fond  of  than  to  8omet>ody 
be  did  not  care  for,  tended  to  show  his  inten- 
tion. He  gave  the  money.  There  is  Evidence 
to  support  the  finding  that  he  intended  to 
give  it  His  intentions  must  be  carried  out 
This  disposes  of  the  main  question,  but 
we  will  notice  such  other  of  the  alleged  er- 
rors as  are  deemed  most  important  De- 
fendant placed  a  witness,  Miss  Lemaire,  upon 
the  stand,  who  testified  that  she  was  present 
during  a  portion  of  the  conversation  about 
the  first  $1,000 ;  that  deceased  requested  plain- 
tiff to  give  her  tbe  check  for  the  |1,000,  and 
that  plaintiff  did  so,  and  went  to  tbe  bank 
with  her,  and  identified  her  and  she  received 
the  money.  She  was  then  asked:  "Do  you 
know  where  the  $1,000  that  you  mentioned, 
that  was  Involved  In  this  conversation  on 
the  IStb  day  of  November,  1901,  came  from?" 
The  court  sustained  an  objection  to  this  ques- 
tion, and  It  is  claimed  that  the  ruling  was 
erroneous.  It  was  shown  by  the  testimony 
of  the  plaintiff,  as  a  witness  for  defendants, 
that  the  $1,000  was  deposited  by  deceased 
in  plaintiff's  bank.  That  was  as  far  back  as 
defendants  had  any  right  to  go,  and  was  evi- 
dently what  they  were  trying  to  show  by 


Miss  Lemaire.  Not  only  this,  but  the  witness 
had  already  testified  that  she  received  the 
check  for  the  $1,000  when  given  to  deceased 
by  the  plaintiff,  and  "All  I  know  Is  what 
Mr.'Caduc  told  me  outside  of  Mr.  Stewart's 
presence;  know  from  what  Mr.  Caduc  told 
me,  check  was  to  go  to  me;  was  not  present 
at  conversation  had  on  the  15th ;  on  the  18th 
was;  can  state  it  over  again;  that  is  all 
there  was  said;  have  stated  it;  the  clerk 
can  read  It;  cannot  tell  you  what  was  said 
by  each  of  the  parties;  it  is  the  same  thing 
over  again;  you  can  read  it;  cannot  tell 
you  anything  else."  Tbe  ruling  was,  there- 
fore, harmless. 

It  Is  claimed  that,  as  deceased  was  a 
married  man,  tbe  defendants  should  have 
been  permitted  to  show  that  the  gifts  were 
of  community  property,  and  for  that  reason 
void.  It  is  not  pointed  out  in  the  brief  as 
to  the  evidence  by  which  It  was  sought  to 
show  that  the  money  was  community  prop- 
erty. The  question  is  not  presented  on  this 
record  in  such  manner  that  we  can  review 
any  ruling  on  said  matter.  The  court  did 
not  err  In  excluding  evidence  as  to  who  were 
tbe  relatives  of  the  deceased,  and  tbe  amount 
of  the  estate  he  left  The  question  before 
the  court  was  as  to  whether  or  not  the  gifts 
were  valid.  If  tbe  money  belonged  to  de- 
ceased, in  tbe  absence  of  any  question  as  to 
community  property,  he  had  the  right  to  give 
It  regardless  of  the  number  of  relatives  he 
bad,  or  tbe  size  of  tbe  estate.  We  find  no 
prejudicial  error  in  tbe  record. 

The  Judgment  is  affirmed. 

We  concur:    HARRISON,  P.  J.;  HALL,  J. 


(3  Cal.  App.  221) 
PEOPLE  v.  WONG  SANO  LUNG. 

(Court   of   Appeal,   First   District,   California. 
March  8,  1900.) 

1.  Cbimirai,    Law  —  Modification    or   Rb- 
quRSTED  Instruction. 

Pen.  Code,  §  1127,  requires  tbe  judge  in 
charging  the  jury  to  state  all  matters  of  law 
necessary  for  their  information.  Section  1093 
(0)  requires  him,  if  requested,  to  charge  on  any 
points  pertinent  to  the  issue.  Section  1127 
authorizes  either  party  to  request  tbe  court  to 
give  any  written  charge,  and  if  such  charge  is 
correct  and  pertinent,  tlie  court  is  required  to 
give  it  If  the  instruction  as  requested  is  not 
a  correct  statement  of  the  law,  either  In  part 
or  as  a  whole,  tbe  court  is  not  required  to  modi- 
fy it,  but  may  refuse  it  entirely.  Held  that, 
where  the  court  modifies  a  requested  instmc- 
tion.  it  becomes  tbe  court's  instniction,  and,  if 
erroneous,  is  subject  to  the  same  exception  as  If 
given  without  any  request  therefor. 

2-  Same— Sufficiency  of  Evidence— Reasor" 
ABLE  Doubt— Statdtobt  Pbovisions.  ' 

Pen.  Code,  {  1102,  making  the  rules  of  evi* 
dence  in  civil  cases  applicable  to  criminal  ac- 
tions, includes  tbe  provision  of  Code  Civ.  Proc. 
S  2061  (5),  that  in  criminal  cases  the  prepopder^ 
anoe  of  evidence  is  insufficient  for  a  conviction; 
and  that  the  guilt  of  defendant  must  l>e  Mta:b> 
iished  beyond  a. reasonable  doubt  jj 


Digitized  by 


Google 


844 


84  PACIFIC  KEPORTER. 


(CaL 


8.  Same— Plea  of  Not  Guii-tt— Effect. 

By  plea  of  not  guilty,  defendant  denies 
every  fact  essential  to  his  guilt.  Including  his 
identity  with  the  person  who  committed  the  of- 
fense. 

[Ed.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {  080.] 
4.  Same— Evidence— Pbesumptions  —  Scope. 

Code  Civ.  Proc.  §  1959,  providing  that  a 
presumption  is  a  deduction  which  the  law  ex- 
pressly directs  to  be  made  from  the  particular 
facts,  is  not  to  be  interpreted  as  requiring  such 
deduction  to  be  made,  except  in  the  cases  named 
in  section  19G2,  where  the  presumption  is  de- 
clared to  be  conclusive. 
6.  Same— Conclusiveness— Evidence  Rebut- 

TINO   PRESUMmONS. 

Under  Code  Civ.  Proc.  8  1901,  providing 
that  in  all  other  cases  "the  presumption  mapr  be 
controverted  by  evidence  either  direct  or  mdi- 
rect."  if  such  controverting  evidence  is  intro- 
duced, the  effect  of  the  presumption,  as  conclu- 
sive of  the  fact,  ceases,  and  the  fact  in  question 
is  to  be  determined  by  the  jury  upon  a  consider- 
ation of  such  evidence  in  connection  with  the 
presumption. 

6.  Same— Natubb  of  PnESUMmoNS. 

The  presumptions  which,  under  Code  Civ. 
Proc.  8  19(i3,  are  declared  to  be  disputable,  are 
in  effect  only  inferences  which,  in  the  absence  of 
any  controverting  evidence,  the  jury  is  required 
to  make,  and,. in  civil  cases,  to  accept  as  estab- 
lished evidence  creating  a  preponderance  of  the 
evidence. 

7.  Same— Identity. 

The  presumption  of  identity  of  the  person 
from  identity  of  name  can  be  invoked  only  in  a 
case'  where  such  name  is  to  be  applied  to  a  par- 
ticular person  involved,  and  if  such  name  be  a 
common  one  in  the  vicinity,  or  if  it  be  shown 
that  there  is  more  than  one  person  to  whom  the 
name  may  be  applied,  there  can  be  no  presump- 
tion that  such  person  is  the  one  to  whom  the 
jury  should  apply  it 

8.  Same— Province  of  Just- Instructions. 

In  a  prosecution  for  homicide,  the  main 
question  presented  to  the  jury  was  the  identity 
of  defendant  with  the  person  who  committed 
the  offense ;  two  witnesses  testifying  that  de- 
fendant was  not  the  person,  and  two  that  he 
was.  A  dying  declaration  of  deceased  named 
Wong  Lung  as  the  person  who  shot  him;  de- 
fendant being  indicted  by  the  name  of  Wong 
Sang  Lung.  There  was  testimony  that  there 
were  other  Chinese  in  the  vicinity  by  the  name 
of  Wong  Lung.  Held,  that  the  identity  of 
name  was  a  fact  proper  to  be  considered  by  the 
jury,  and  an  instruction  that  identity  of  person 
is  presumed  from  identity  of  name  invaded  the 
province  of  that  body. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  William  P.  Law- 
lor,  Judge. 

Wong  Sang  Lung  was  convicted  of  the 
crime  of  murder  In  the  second  degree,  and 
appeals.    Reversed. 

William  S.  Barnes  and  H.  H.  McCloskey, 
for  appellant.  U.  S.  Webb,  Atty.  Gen.,  for 
'the'  People 

HARRISON,  P.  J.  Appeal  from  the  Judg- 
ment upon  a  conviction  of  the  defendant  of 
murder  in  the  second  degree. 

The  main  question  presented  to  the  Jury 
for  its  determination  was  the  identity  of  the 
defendant  with  the  person  who  committed 
the  homicide — two  witnesses  testifying  that 
the  defendant  was  Hot  the  person  who  shot 


the  deceased,  and  two  that  be  was.  The 
dying  declaration  of  the  deceased,  "I  went  to 
Spofford  alley,  and  there  Wong  Lung  shot 
me,"  was  also  given  in  evidence.  It  was 
shown  that  Wong  Lung  Is- a  common  nante 
among  the  Chinese,  and  that  there  were  many 
.  Chinese  of  that  name  In  San  Francisco.  At 
the  close  of  the  trial  the  defendant  asked  the 
court  to  give  the  Jury  the  following  instruc- 
tion: "Identity  of  person  is  presumed  from 
Indentity  of  name  (but  where  there  is  evi- 
dence that  there  are  In  the  neighborhood  sev- 
eral persons  of  the  same  name  this  presump- 
tion does  not  prevail.  In  this  case  if  the 
evidence  shows  that  there  were  several  per- 
sons of  the  same  name,  to  wit,  Wong  Lung, 
the  Identity  of  the  defendant  with  the  Wong 
Lung  alleged  to  be  referred  to  in  the  declara- 
tion of  the  decedent  to  Dong  Tyng  at  the  City 
and  County  Hospital  Is  not  presumed)." 
The  court  declined  to  give  the  instruction 
as  asked,  but  modified  it  by  striking  out  all 
Included  as  above  In  parentheses,  and  In- 
structed the  Jury:  'Identity  of  person  is 
presumed  from  identity  of  name." 

Pen.  Code,  8  1127,  requires  the  Judge,  in 
charging  the  Jury,  to  state  to  them  "all  mat- 
ters of  law  necessary  for  their  Information," 
and  by  section  1093  (0)  he  is  required,  if  re- 
quested by  either  party,  to  charge  them  "on 
any  points  pertinent  to  the  Issue."  Section 
1127  authorizes  either  party  to  request  the 
court  to  give  any  written  charge  which  It  may 
present,  and  if  such  charge  Is  correct  and 
pertinent  the  court  is  required  to  give  It  If 
the  instruction  as  requested  Is  not  a  correct 
statement  of  the  law,  either  In  part  or  as  a 
whole,  the  court  is  not  required  to  modify  it, 
but  may  refuse  It  entirely.  The  court  may, 
however,  if  It  chooses,  modify  the  instruction 
so  requested,  and  give  a  portion  and  refuse 
a  portion;  but  in  so  doing  the  Instruction 
which  is  given  must  be  a  correct  statement  of 
the  law  and  not  misleading  to  tlie  Jury.  The 
modified  Instruction  becomes  the  court's  In- 
struction, and  If  erroneous  is  subject  to  the 
same  exception  as  if  given  without  any  re- 
quest therefor.  East  St  Louis  Ice  Co.  v. 
ScuIIey,  03  111.  App.  147;  Morgan  v.  Peet, 
32  m.  281. 

The  provision  of  section  1102  of  the  Penal 
Code,  making  the  rules  of  evidence  In  civil 
cases  applicable  to  criminal  actions.  Includes 
the  provision  of  section  2001  (5),  Code  Civ. 
Proc,  that,  in  criminal  cases,  the  preponder- 
ance of  evidence  is  insufficient  for  a  con- 
viction, and  that  the  guilt  of  the  defendant 
must  be  established  "beyond  a  reasonable 
doubt";  and  as  In  all  criminal  prosecutions 
the  people  must  establish  all  the  facts  which 
are  essential  to  establishing  the  guilt  of  the 
defendant,  every  such  fact  must  be  establish- 
ed beyond  a  reasonable  doubt  If  any  fact 
essential  to  his  conviction  is  not  so  establish- 
ed he  Is  entitled  to  an  acquittal.  He  is  never 
to  be  required  to  Introduce  any  evidence  for 
the  purpose  of  establishing  his  innocence; 
By  his  plea  of  "not  guilty"  the  appellant  de- 
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nted  every  fact  essential  to  bis  guilt,  includ- 
ing liis  identity  wltb  tlie  person  who  com- 
mitted tlie  homicide,  and  threw  upon  the  pro- 
secution the  necessity  of  proving  this  as  well 
as  the  other  facts  necessary  to  establish  his 
guilt  "The  plea  of  'not  guilty'  is  a  denial 
of  the  prisoner's  identity  with  tbe  person 
formerly  convicted.  No  presumptions  are 
to  be  made  against  the  prisoner.  Tbe  govern- 
ment must  prove  every  essential  allegation." 
Commonwealth  v.  Brlggs,  5  Plclc.  (Mass.) 
429.  "If  there  was  a  question  of  identity  it 
was  for  the  Jury  to  determine."  State  v. 
Robinson,  39  Me.  150.  Such'  determination 
must  be  made  upon  all  tbe  evidence  before 
the  Jury,  and  not  upon  a  presumption  from 
a  portion  thereof. 

Prestuuptions  are  duly  evidence  to  be  con- 
sidered by  a  Jury  in  determining  the  issue 
before  them,  and  the  weight  of  such  evidence 
will  depend  upon  tbe  circumstances  under 
which  the  presumption  Is  Invoked.  Tbe  pro- 
vision of  section  1959,  Code  of  Civ.  Proc.,  that 
"A  presumption  is  a  deduction  which  the  law 
expressly  'directs'  to  be  made  from  particular 
facts  is  not  to  be  Interpreted  as  requiring  such 
deduction  to  be  made  except  in  the  cases 
named  in  section  1962,  where  the  presumption 
is  declared  to  be  conclusive."  Under  the  pro- 
visions of  section  1961  that  In  all  other  cases 
"the  presumption  may  be  controverted  by  evi- 
dence either  direct  or  indirect,"  if  such  con- 
troverting evidence  lis  introduced  its  efTect 
as  a  presumption,  to  be  accepted  as  conclu- 
sive of  tbe  fact,  ceases  to  be  otieratlve,  and 
tbe  fact  in  question  is  to  be  determined  by 
the  Jury  upon  a  consideration  of  such  evi- 
dence in  connection  with  the  presumption. 
The  presumptions  which,  under  section  1963, 
are  declared  to  be  disputable,  are  in  effect 
only  inferences  which,  in  the  absence  of  any 
controverting  evidence,  the  Jury  is  required 
to  make,  and,  in  civil  cases,  to  accept  as  estab- 
lished facts,  creating  a  preponderance  of  evi- 
dence ;  but  as  tbe  effect  of  evidence  controvert- 
ing the  presumption  will  vary  with  Its  character 
and  the  circumstances  of  each  case,  the  court 
snonld  not,  by  any  instruction  as  to  its 
weight,  attempt  to  influence  the  Jury  in  de- 
termining whether  It  is  sufficient  to  create 
a  reasonable  doubt  in  their  minds,  or  to  es- 
tablish a  fact  beyond  a  reasonable  doubt 

The  presumption  of  identity  of  person 
from  identity  of  name  can  be  invoked  only 
in  a  case  where  such  name  is  to  be  applied 
to  a  particular  person  involved.  If  such 
name  be  a  common  one  In  the  vicinity,  or  if 
it  be  shown  that  there  Is  more  than  one  per- 
son to  whom  tbe  name  may  be  applied,  there 
can  be  no  presumption  that  such  person  is 
the  one  to  whom  the  Jury  should  apply  it 
Mr.  Wharton  says  (Crim.  EV.  {  802)  :  "Iden- 
tity of  name  is  not,  by  itself,  when  tbe 
name  is  common,  and  when  it  is  borne  by 
several  persons  In  tbe  same  circle  of  society, 
suffideht  to  sustain  a  conclusion  of  Identity 
of  person."  In  Jones  v.  Jones,  9  M.  &  W.  75, 
a  promissory  note  bad  been  made  by  Hugh 


Jones;  and  in  an  action  thereon  by  the  in- 
dorsee a  witness  testified  that  the  signature 
was  written  in  bis  presence  by  a  certain 
Hugh  Jones,  but  that  he  had  not  seen  him 
since;  and  be  also  testified  that  tbe  name  of 
Hugh  Jones  was  a  very  common  one  in  tbe 
community  where  the  note  was  signed.  The 
court  held  that,  inasmuch  as  it  was  shown 
that  there  were  many  persons  by  that  name 
in  the  neighborhood  where  the  note  was  made, 
there  was  no  sufiicient  evidence  of  the  iden- 
tity of  the  maker  with  tbe  defendant  This 
ruling  was  approved  by  Lord  Denman  In 
Rodin  V.  Hyde,  4  Q.  B.  626.  See,  also,  2  Phil, 
on  Ev.  509 ;  2  Greenl.  on  Ev.  $  278d ;  Lawson's 
Pr.  Ev.  rule  57;  Hatcher  v.  Rocbeleau,  IS 
N.  y.  92. 

It  may  be  assumed  that  at  the  trial  herein 
tbe  Jury  gave  equal  credence  to  the  witnesses 
who  testified  that  the  defendant  Is  not  tbe 
person  who  shot  the  deceased,  as  they  did 
to  the  witnesses  who  testified  that  he  Is.  In- 
deed, there  Is  no  ground  for  assuming  that 
tbey  did  not  If  so,  and  there  had  been  no 
other  evidence,  the  prosecution  must  have 
failed  in  establishing  an  essential  element 
for  the  conviction  of  the  defendant.  The  only 
other  evidence  for  consideration  by  the  Jury, 
which  connected  the  defendant  with  the  hom- 
icide was  the  dying  declaration  of  tbe  de- 
ceased that  Wong  Lung  shot  him.  Tbe  name 
Wong  Lung  is  not  identical  with  Wong  Sang 
Lung,  the  name  of  the  defendant  and  the 
name  by  which  he  .was  Indicted ;  and  irres- 
pective of  this  fact  It  was  shown  that  there 
were  many.  Chinese  In  San  Francisco  by  the 
name  of  Wong  Lung;  and  tbe  witness  to 
whom  tbe  deceased  made  this  declaration 
did  not  give  any  testimony  tending  to  Iden- 
tify tbe  defendant  with  the  particular  Wong 
Limg  to  whom  the  deceased  referred  In  mak- 
ing the  declaration;  nor  was  it  shown  that 
this  witness  knew  or  had  ever  seen  tbe  de- 
fendant The  testimony  that  there  were 
other  Chinese  In  San  Francisco  by  the  name 
of  Wong  Lung  was  Indirect  evidence  contro- 
verting the  presumption  that  might  other- 
wise have  been  drawn  from  tbe  Identity  of 
name,  or  which  might  have  been  invoked  If 
it  had  been  shown  that  the  defendant  was 
the  only  person  in  San  Francisco  by  that 
name,  and  the  Jury  should  have  been  per- 
mitted to  consider  Its  effect;  but,  by  stating 
to  them  the  presumption  without  any  quali- 
fication, the  court  told  them  in  effect  that 
they  might  find  from  the  presumption  alone, 
that  the  defendant  is  the  person  to  whom  the 
deceased  referred  In  bis  dying  declaration. 
If  It  was  the  Intention  of  the  court  to  state 
to  the  Jury  the  statutory  rule  authorizing 
such  presumption.  It  should  also  have  stated 
to  them  the  provision  in  the  same  section  of 
the  statute  that  such  presumption  might  be 
controverted  by  other  evidence.  The  identity 
of  name  was  a  fact  proper  to  t>e  considered 
by  the  Jury  in  connection  with  the  other  evl- 
diUce;  but  in  view  of  tbe  other  evidence  it 
was  error  for  tbe  court  to  state  to  them  that 


Digitized  by 


Google 


846 


84  PACIFIC  REPORTER. 


(Cat 


there  was  any  presumption  tberefrom.  In 
thus  singling  out  a  particular  portion  of  the 
evidence  and  Instructing  the  Jury  respecting 
the  weight  to  be  given  to  It,  the  court  Invaded 
the  province  of  that  body  and  disregarded 
the  Inhibition  of  the  Constitution  against  In- 
structing them  "with  respect  to  matters  of 
fact." 

The  judgment  and  order  denying   a    new 
trial  are  reversed. 

We  concur:    COOPER,  J.;    HALL,  J.    . 


(3  Cal.  App.  226) 

RUBIO  CANTON  LAND  &  WATER  ASS'N 

v.  PASADENA  &  MT.  L.  RY.  CO. 

• 

(Court  of  Appeal,  Second  District,  California. 
March  »,  1906.) 

Trespass— Title   of   Plaintiff— Nature  of 
Pboperty. 

In  an  action  for  damages  suffered  by  the 
removal  of  a  pipe  line  from  tlie  land  of  plain- 
tiff, it  appeared  that  the  pipe  was  laid  by  the 
defendant's  assignor  under  a  contract  which 
gave  plaintiff  the  right  of  user  for  25  years, 
from  .\pril  15,  1893,  at  the  expiration  of  which 
time  plaintiff  was  to  have  the  right  to  purchase 
the  said  pipe  line  from  the  party  laying  it  if 
a  price  could  be 'agreed  upon  by  them.  Held, 
that  whether  the  contract  was  a  mere  covenant 
or  a  covenant  running  with  the  land,  or  whether 
the  pipe  line  became  a  fixture  to  or  part  of 
plaintiff's  land,  either  permanently  or  for  the 
term  of  25  years,  was  immaterial,  as  on  one 
theory  defendant  was  guilty  of  trespass  and 
waste,  and  assuming  the  pipe  to  be  personal 
property  defendant's  act  was  not  only  a  tres- 
pass, but  also  an  invasion  of  plaintiff's  quali- 
fied property  and  right  of  possession. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    M.  T.  Allen,  Judge. 

Action  by  the  Rublo  Canyon  Land  &  Water 
Association  against  the  Pasadena  &  Mt.  Lowe 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    AfiSrmed. 

John  D.  Pope  and  Arthur  L.  Hawes,  for 
appellant.  W.  S.  Wright  and  N.  W.  Bell, 
for  respondent 

SMITH,  J.  This  is  an  appeal  by  the  de- 
fendant from  a  Judgment  against  it  in  the 
lower  court  for  the  sum  of  $1,420,  damages 
suffered  by  the  plaintiff  by  the  removal  of 
3,550  feet  of  steel  pipe  from  the  land  of  the 
plaintiff,  and  costs.  The  complaint  contains 
two  counts.  In  tbe  second  it  Is  alleged: 
That  ever  since  the  15th  day  of  April,  1893, 
the  plaintiff  has  bad  the  right  to  use  for 
purposes  stated  In  the  steel  pipe  above  referred 
to,  which  had  been  laid  in  the  ground  by 
one  Lowe,  with  the  consent  of  the  plaintiff. 
In  and  along  rights  of  way  then  and  now 
owned  and  possessed  by  the  plaintiff,  and  of 
which  it  had  the  right  of  user  for  the  period 
of  25  years  from  the  date  named;  that  in 
the  month  of  December,  1899,  the  defendant 
removed  the  pipe  and  appropriated  the  same 
to  Its  own  use;  and  that  the  plaintiff  was 
thereby  damaged  in  the  sum  of  $4,620.  In 
the  first  count,  in  addition  to  the  facts  alleged 


In  the  second,  there  Is  set  out  at  length  the 
contract  between  the  plaintiff  and  Lowe 
under  which  the  pipe  was  laid  on  the  plain- 
tiff's land;  by  the  terms  of  which  Lowe 
agrees  to  maintain  the  pipe  line  in  repair, 
with  certain  connections  specified,  for  a  term 
of  25  years  from  the  date  of  the  contract, 
April  15.  1893;  at  the  expiration  of  which 
time  "the  party  of  the  first  part  (the  plaintiff) 
shall  have  the  right  to  purchase  the  said  pipe 
line  from  the  party  of  the  second  part,  if  a 
price  can  be  agreed  upon  by  the  said  parties." 
It  further  appears  from  the  allegations  of 
this  count  that  the  defendant  has  acquired 
the  right  and  interest  of  Lowe  in  the  pipe 
line,  along  with  other  property  to  which  it 
was  appurtenant  or  accessory.  All  the  al- 
legations of  the  complaint  are  found  to  be 
true,  except  the  allegation  contained  In  each 
count  that  the  plaintiff  was  damaged  in  the 
sum  of  $4,620;  in  lieu  of  which  it  is  found 
that  it  was  damaged  in  the  sum  of  $1,420. 

The  question  principally  discussed  by  cotin- 
sel  Is  whether  the  covenants  of  Lowe  to 
maintain  the  pipe  line  and  not  to  divert  the 
water  from. the  plaintiff's  reservoir  are  cov- 
enants running  with  the  land,  and,  therefore, 
obligatory  upon  the  defendant  as  his  assign. 
But,  according  to  the  view  we  take  of  the 
case,  the  contract  Is  material  only  as  evidence 
of  the  Interest  of  the  plaintiff  in  the  pipe 
line,  and  the  allegations  of  the  first  count 
with  regard  thereto,  and  also  with  regard 
to  the  succession  of  the  defendant  to  Lowe's 
Interest,  may  be  disregarded  as  immaterial ; 
which  will  leave  the  first  count  substantially 
identical  with  the  second.  It  will  not  be 
necessary,  therefore,  to  consider  the  argu- 
ment of  counsel  as  to  the  nature  of  the  con- 
tract as  being  a  mere  covenant,  or  a  covenant 
running  with  the  land.  Nor  will  It  be  nec- 
essary to  consider  whether  the  pipe  line  be- 
came a  fixture  to  or  part  of  plaintiff's  land, 
either  permanently  or  for  the  term  of  25 
years.  Whichever  view  be  taken  of  the  lat- 
ter question,  it  is  clear  that  by  the  agreement 
of  the  parties  the  pipe  line  was  to  remain 
where  it  was  placed  on  the  land  of  the  plain- 
tiff for  the  term  of  25  years,  during  which 
time  the  plaintiff  was  to  have  the  use  of  it. 
Whether  It  be  regarded  as  realty  or  person- 
alty. Its  removal  was  an  invasion  of  the 
rights  of  the  plaintiff  therein,  for  which  the 
plaintiff  Is  entitled  to  damages.  Assuming 
the  pipe  in  question  to  l)e  a  part  of  the  realty, 
the  defendant  was  guilty  of  trespass  and 
waste.  Assuming  it  to  be  the  personal  proi)- 
erty  of  the  plaintiff,  the  defendant's  act  was 
not  only  a  trespass  upon  the  plaintiff's  land, 
but  was  also  an  invasion  of  plalntifTs  quali- 
fied property  and  right  of  possession  In  the 
pipe;  nor  can  the  general  property  of  the 
defendant  be  pleaded  in  Justification.  1  Chit- 
ty's  Plead.,  148-9. 

The  Judgment  appealed  from  is  aflSrmed. 

We  concur:    GRAT,  P.  J»-  ALLEN,  J. 
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EBLLEB  T.  GRAT  et  •!. 

(Court   of  Appeal,    First   District.    California. 

Manib  8,  190a    Rehearing  Denied 

April  7,  1906.) 

Towage— IRJTJBT  to  Tow— Contbibutobt 
NEOLiaBNCB—BviDERCB— Sufficiency. 
In  an  action  for  compensation  for  services 
in  towing  certain  barges,  in  which  defendant 
pleaded  that  one  of  the  barges  was  injured  by 
the  negligence  of  plaintiff,  evidence  held  suffi- 
cient to  justify  a  finding  that  the  injury  was 
caused  by  the  negligence  of  defendant's  servants 
and  not  of  plaintiff. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M.  Troutt, 
Judge. 

Action  by  J.  E.  Keller  against  George  F. 
Cray  and  otbers.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Fisher  Ames  and  J.  B.  Manning,  for  ap- 
pellants.   John  S.  Partridge,  for  respondent 

COOPER,  J.  This  action  was  brought  to 
recover  of  defendants  the  sum  of  $j25  for 
services  in  towing  certain  barges  from  de- 
fendants' quarries  to  the  water  front  of  San 
Francisco.  Defendants  denied  that  the  ser- 
vices were  of  any  greater  value  than  $495, 
and  by  way  of  defense  alleged  that,  by  the 
carelessness  and  negligence  of  plaintiff  In 
performing  said  services,  and  in  towing  the 
said  barges,  one  of  the  barges  was  allowed 
to  drift  beyond  plaintiff's  control  upon  the 
rocks  in  the  Bay  of  San  Francisco,  and  to 
become  damaged  in  the  sum  of  $316.12.  The 
fact  that  the  barge  became  loose  and  drifted 
upon  tbe  rocks,  and  that  it  was  thus  damaged 
in  tbe  said  sum,  was  not  disputed.  Tbe 
question  was  as  to  whether  or  not  such 
damage  was  tbe  result  of  carelessness  or 
negligence  of  the  plaintiff  In  performing  tbe 
services  for  tbe  defendants.  Tbe  trial  court 
found  that  tbe  barge  was  not  injured  by  tbe 
carelessness  or  negligence  of  tbe  plaintiff, 
but  that  the  injury  was  due  to  the  careless- 
ness and  onsklllfulness  of  defendants'  ser- 
vants. 

The  only  point  urged  here  is  that  this  find- 
ing Is  not  supported  by  tbe  evidence.  After 
a  careful  examination  of  the  evidence  we 
deem  It  sufficient  to  support  tbe  finding.  The 
accident  appears  to  have  been  caused  by 
plaintiff's  tug  "Annie"  picking  up  and  becom- 
ing fast  In  a  wire  cable,  which  ran  out  from 
defendants'  wharf  to  a  buoy  some  300  or  400 
feet  There  Is  testimony  to  the  effect  that 
tbe  master  of  the  plaintiff's  tug  bad  been 
warned  by  the  defendants'  watchman  not  to 
attempt  to  go  into  the  wharf  on  the  west  side 
of  this  bulkhead  by  reason  of  the  location  of 
tbe  cable.  Tbe  master  of  tbe  tug  was  In  tbe 
habit  of  blowing  his  whistle  as  he  neared  tbe 
wharf,  and  the  watchman  of  the  defendants 
would  give  a  signal  from  a  lantern  that  all 
was  right  The  accident  occurred  about  3 :50 
a.m.  as  the  tug  belonging  to  plaintiff  ap- 
prorcbed  the  wharf.    The  cable  bad   been 


moved  tbe  evening  before  so  as  to  make  it 
dangerous  to  enter  on  tbe  easterly  side  of 
tbe  buoy,  but  the  watchman  of  the  defendants 
was  there  with  tbe  lantern  and*  gave  tbe 
signal  that  all  was  right  as  usual,  and  tbe 
master  of  tbe  tug  attempted  to  enter  on  the 
easterly  side  of  tbe  buoy  as  usual,  and  caught 
the  wire.  The  defendants  discharged  the 
watchman  the  next  day.  There  is  also  evi- 
dence that  when  the  tug  caught  the  cable 
tbe  employ^  of  defendants  who  was  on  tbe 
barge,  threw  the  rope  off,  and  that  If  be  bad 
not  thus  thrown  the  rope  off,  the  barge  would 
not  have  been  loosened  and  lost  control  of  by 
the  tug;  that  the  barge  would  have  been 
safe  If  the  man  on  tbe  barge  bad  not  thrown 
tbe  rope  off. 

The  judgment  and  order  denying  defend- 
ants' motion  for  a  new  trial  are  affirmed. 

We  concur:    HARRISON,  P.  J.;  HALL,  J. 


(48  Or.  34) 
BLUST  v.  PACIFIC  STATES  TELEPHONE 
CO. 

(Supreme  Court  of  Oregon.    March  27,  1906.) 

1.  Masteb  and  Sebvant— Injuries  to  Sebv- 

ANT— APPT-IANCES. 

Though  a  master  is  bound  to  use  due  care- 
to  provide  suitable  and  safe  materials,  he  is  no 
bound  to  provide  tbe  latest  and  most  improved, 
and  is  not  guilty  of  negligence  where  he  pro- 
vides appliances  which  are  safe  and  sufficient 
when  properly  used. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Mdster  and  Servant,  i|  172,  173, 
180-192.] 

2.  Same— Rules  fob  Wobk. 

A  telephone  company  is  not  negligent  in 
failing  to  prescribe  rules  for  work  for  its  serv- 
ants engaged  in  putting  up  a  telephone  cable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Senant  i  283.] 

3.  Same— Assumption  of  Risk. 

An  experienced  telephone  lineman,  familiar 
generally  with  the  methods  of  putting  up  tele- 
phone cables,  and  particularly  with  the  mpthod 
used  by  his  employer,  who  entered  and  continued  ' 
in  the  employment  without  objection  to  the 
method  used,  assumed  the  risk  of  injury  from 
the  falling  of  the  cable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant.  §f  574-^00. 
034.] 

Appeal  from  Circuit  Court,  Multnomah 
County;    Alfred  P.  Sears,  Jr.,  Judge. 

Action  by  John  A.  Blust  against  the  Pa- 
cific States  Telephone  Company.  From  a 
Judgment  In  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

Frank  F.  Freeman,  for  appellant  Cbarles 
H.  Carey,  for  respondent 

BEAN',  C.  J.  Tbls  Is  an  action  to  recover 
damages  for  a  personal  injury  received  by 
tbe  plaintiff  while  in  the  employ  of  tbe  de- 
fendant On  October  13,  1903,  he  was  en- 
gaged with  other  employes  in  putting  up  a 
telephone  cable  in  tbe  city  of  Portland,- and 
white  at  work  was  knocked  or  thrown  from 
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the  pole  upon  which  he  was  working  to 
the  groand  by  the  cable  falling  and  striking 
bini.  The  cable  was  about  l.UOO  feet  long, 
and  consisted  of  100  pairs  of  copper  wires 
incased  in  a  sheathing  of  lead,  and  weighed 
from  two  to  three  pounds  to  the  linear  foot 
It  was  brought  to  the  place  of  work  wound 
on  a  reel,  and  the  manner  of  putting  it  up 
was  as  follows:  A  wire  rope,  called  a  "mes- 
senger," was  first  strung  taut  25  feet  from 
the  ground  on  poles  150  feet  apart,  to  support 
the  cable  after  it  was  in  place.  A  snatch- 
block  was  attached  to  one  of  the  poles  near 
the  messenger,  some  distance  in  advance  of 
where  it  was  proposed  to  commence  hanging 
the  cable.  A  rope  passed  from  a  windlass 
on  the  ground  through  the  snatchblock  along 
the  poles,  and  was  attached  to  the  .end  of 
.the  cable,  by  means  of  which  It  was  un- 
wound from  the  reel  and  drawn  along  un- 
der the  messenger  by  the  persona  operating 
the  winch  or  windlass.  From  the  reel  to  the 
pole  nearest  It  was  a  lead  wire,  to  support 
the  cable  until  it  reached  the  messenger. 
As  the  cable  was  unwound  from  the  reel,  one 
of  the  crew  attached  to  it,  by  means  of 
pieces  of  rope  or  marline,  wire  hooks  at 
intervals  of  10  or  15  feet,  which  hooks  were 
placed  over  the  lead  wire  to  support  the 
cable  temporarily  as  it  was  being  drawn 
up  to  and  along  the  messenger;  but  after 
it  was  In  place  It  was  firmly  hung  from  the 
messenger  by  clips  about  2  feet  apart.  The 
wire  and  marline  from  which  the  temporary 
books  and  supports  were  made  were  fur- 
nished by  the  defendant,  and  cut  into  suitable 
lengths  and  made  into  proper  shape  by  the 
employ^  engaged  in  the  work.  Two  men 
were  stationed  on  the  pole  nearest  the  reel 
to  lift  the  hooks  from  the  lead  wire  to  the 
messenger,  and  an  employ^  was  stationed 
on  each  of  the  poles  between  the  reel  and 
the  snatchblock  to  lift  the  hooks  over  the 
steps  on  the  poles  as  the  cable  was  being 
unwound.  In  putting  up  this  particular  cable 
'the  plaintlfr  worked  for  a  time  at  the  first 
pole  to  assist  In  passing  the  hooks  from 
the  lead  wire  to  the  messenger,  and  there- 
fore knew  the  Interval  between  the  hooks 
and  the  manner  in  which  they  were  attached 
to  the  cable.  He  was  subsequently  trans- 
ferred to  the  pole  nearest  the  snatchblock. 
When  the  end  of  the  cable  reached  the 
snatchblock,  he  came  down  from  the  pole 
by  the  direction  of  the  foreman,  as  he  sup- 
posed, to  go  up  the  other  pole  and  detach 
the  snatchblock.  so  it  could  be  moved  farther 
along.  About  the  time  he  reached  the  ground, 
however,  he  saw  Sloper,  another  employs 
and  a  member  of  the  crew,  go  up  the  pole 
and  remove  the  snatchblock,  and  he  there- 
upon climbed  up  his  own  pole  under  the  cable 
and  was  In  the  act  of  fastening  his  safety 
belt  around  the  pole,  when  the  supports  of 
the  cable  gave  way,  causing  it  to  fall  on 
him,  throwing  him  to  the  ground,  and  Injur- 
ing him  severely.  When  Sloper  removed  the 
rope  from  the  snatchblock  he  did  not  fast- 


en it  to  the  step  or  the  pole  to  keep  the  cable 
from  slipping  back. 

The  plaintiff  was  an  experienced  Ihieman 
and  had  been  engaged  In  that  business  for 
three  or  four  years.  He  had  worked  for 
the  defendant  a  considerable  portion  of  the 
time,  and  had  assisted  in  putting  up  cables 
In  the  same  manner,  with  the  same  ap- 
pliances, and  under  the  same  system  as  at 
the  time  of  the  accident  He  commenced 
work  for  the  defendant  the  last  time  abont 
a  week  before  the  accident  and  knew  the 
method  and  appliances  used  by  it  in  string- 
ing its  cables,  and  was  familiar  with  the 
manner  in  which  the  work  was  done,  and 
with  such  knowledge  entered  its  employment 
There  was  evidence  tending  to  show  tbat 
other,  and  perhaps  safer,  methods  and  ap- 
pliances were  sometimes  used  by  telephone 
companies  in  stringing  their  cables,  buch  as 
a  sheave  having  an  iron  frame  to  Mrbich 
the  cable  was  attached,  or  hooks  made  of 
hard  wire  or  tempered  steel  fastened  to 
the  cable  by  a  clamp  or  wooden  sheave  to 
run  on  the  messenger  and  attached  to  an 
iron  frame  having  a  hook  at  the  bottom  in 
which  the  cable  was  placed  and  tied  with 
marline;  but  there  was  no  evidence  that  the 
hooks  and  marline  as  furnished  by  defend- 
ant were  not  such  as  the  usage  of  the  busi- 
ness sanctioned  as  reasonably  safe  when 
properly  used.  Expert  testimony  was  of- 
fered and  admitted  to  the  efTect  that  the 
hooks  and  marline,  as  placed  on  the  cable 
at  the  time  of  the  accident,  were  not  suffi- 
cient to  support  It,  but  should  have  been 
more  securely  fastened  and  placed  nearer 
together.  At  the  close  of  the  plaintiff's  tes- 
timony, the  court  held  that  the  evidence  was 
insufficient  to  entitle  him  to  recover,  and 
granted  an  Involuntary  nonsuit 

The  negligence  charged  Is:  (1)  That  de- 
fendant foiled  and  neglected  to  provide  suit- 
able pulleys  or  supports  for  the  cable  while 
It  was  being  put  up,  but  carelessly  and 
negligently  furnished  the  workmen  with  un- 
safe. Improper,  and  unsuitable  appliances  and 
material;  (2)  that  defendant  failed  and  neg- 
lected to  make  and  promulgate  safe  and 
proper  rules  and  regulations  touching  the 
use  of  the  supports  or  to  Instruct  the  work- 
men In  reference  thereto;  and  (3)  that  de- 
fendant carelessly  and  negligently  employed 
Incompetent  and  unskillful  fellow  servants. 
It  Is  unquestionably  the  duty  of  a  master 
to  use  due  care  to  provide  suitable  and  safe 
materials,  appliances,  and  machinery  reason- 
ably well  adapted  to  the  work  in  hand,  wltb- 
ont  endangering  the  lives  and  limbs  of  those 
employed  to  use  the  same,  but  he  is  not 
bound  to  provide  the  latest  or  most  improved, 
but  only  such  as  are  reasonably  safe,  and 
of  a  kind  generally  used  for  the  pnrpose. 
If  the  appliances  furnished  or  the  method 
adopted  by  the  master  Is  reasonably  safe 
and  suitable  for  the  purpose  intended,  be 
is  not  liable  for  a  failure  to  furnish  or 
adopt  others  believed  by  some  to  be  less 
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pcrUoos.  Klncaid  v.  Oregon  Short  Line  Co., 
22  Or.  35,  29  Pa<t.  3;  Nutt  v.  So.  Pac.  Co., 
25  Or.  201,  35  Pac.  653;  Duntley  v.  Inman, 
42  Or.  334.  70  Paa  629,  59  L.  R.  A-  785; 
Indiana  Car  Co.  v.  Parker.  100  Ind.  181; 
1  L'abatt,  Master  &  Servant,  35-39.  And, 
where  a  master  discharges  his  duty  by  fur- 
nisblng  suitable  appliances  and  material  (or 
the  workuien,  be  is  not  responsible  (or  the 
negligent  use  tbereo(  by  them.  Conner  v. 
Draper  Co..  182  Mass.  184.  65  N.  E.  30; 
Iluckett  V.  Masterson  (Sup.)  84  N.  Y.  Supp. 
751.  Now.  in  this  case,  the  hooks  and  mar- 
line, (umlshed  by  de(endant  (or  the  support 
of  the  cable  while  It  was  being  put  up,  were 
suitable  and  safe  and  entirely  sufficient  for 
the  purpose,  if  they  had  been  properly  used. 
The  cable  fell,  not  because  o(  an  inherent 
defect  in  the  appliances,  but  because  the 
workmen  neglected  to  put  the  suppoits  suffi- 
ciently near  together  as  the  cable  was  being 
onwouod  from  the  reel,  and  (or  this  negli- 
gence  the   de(endant   is   not   responsible. 

But  it  is  argued  that  it  was  the  duty  o( 
the  de(endnnt  to  promulgate  and  en(orce 
rules  and  regulations  governing  the  matter  of 
attaching  the  hooks  or  supports  to  +he  cable, 
and  providing  the  distances  they  should  be 
apart  When  the  business  in  which  the  mas- 
ter Is  engaged  is  complicated  or  dangerous, 
or  where  the  employes  work  in  ditterent  de- 
partments or  at  different  sorts  o(  work,  and 
the  safety  of  one  depends  upon  the  perform- 
ance o(  the  duties  of  another  at  stated  times 
or  in  a  particular  manner,  it  is  the  duty  o( 
the  master  to  provide  and  en(orce  suitable 
rules  and  regulations  governing  their  con- 
duct and  that  of  the  business.  1  Labatt,  Mas- 
ter &  Servant.  210;  2  Current  Law.  818; 
Voss  V.  Delaware.  L.  &  W.  R.  Co.,  62  N.  J. 
Law.  69,  41  Atl.  224.  But,  when  the  duties 
to  be  performed  by  the  servant  are  simple 
and  the  appliances  easily  understood,  rules 
are  not  required.  Olsen  v.  Northern  Pacific 
Lumber  Co.,  100  Fed.  384,  40  C.  C.  A.  427; 
Wagner  v.  Portland,  40  Or.  380,  60  Pac.  985, 
67  Pac.  300;  Johnson  v.  Stone  Co.,  40  Or. 
436,  67  Pac.  1013,  68  Pac.  425;  Boyer  v. 
Eastern  Ry.  Co.  of  Minn.,  87  Minn.  367,  92 
N.  W.  326;  Wagner  v.  N.  Y.,  etc.,  R.  Co., 
76  App.  DIv.  652,  78  N.  Y.  Supp.  696.  Now, 
there  was  nothing  in  the  nature  o(  the 
work  in  which  plaintiff  and  his  (ellow  serv- 
ants were  engaged  at  the  time  o(  the  ac- 
cident, which  required  a  rule  providing  how 
frequently  the  supports  should  be  attached 
to  the  cable,  or  the  manner  in  which  the 
work  should  be  pertormed.  That  was  a  mere 
detail  le(t  entirely  to  the  judgment  and  dis- 
cretion o(  the  workmen.  They  were  at  liberty 
to  attach  the  supports  to  the  cable  In  such 
manner,  and  as  close  together  as  they 
thought  proper,  and  i(  they  were  careless  or 
negligent  in  that  regard  the  de(endant  is 
not  responsible,  and  it  was  not  a  matter  (or 
it  to  regulate  by  rules.  For  these  reasons 
we  do  not  think  the  plaintiff  can  recover. 

84  P.— 54 


But  there  is  another  and  equally  as  (atai 
defect  in  his  case.  The  evidence  shows  that 
he  was  an  experienced  lineman.  He  had 
worked  at  that  business  (or  several  years, 
and  was  accustomed  to  putting  up  cables  o( 
the  kind  which  he  was  at  work  on  when  In- 
jured. He  was  (amiliar,  not  only  with  that 
character  o(  work  in  general,  but  with  de- 
(endant's  manner  o(  doing  it  in  particular. 
He  had  previously  worked  (or  the  detendant, 
and  with  knowledge  o(  the  appliances  used 
by  it  in  stringing  cables,  and  with  the  man- 
ner in  which  the  work  was  conducted,  he 
voluntarily  re-entered  its  employment  I(, 
there(ore,  it  be  conceded  that  there  Is  Some 
evidence  tending  to  show  that  the  detendaut 
(ailed  to  exercise  ordinary  care  to  (umlsh 
reasonably  safe  appliances  (or  the  support  o( 
the  cable  or  to  promulgate  suitable  rules  (or 
the  conduct  o(  the  work,  the  case  is  ruled 
by  the  established  principle  that  a  servant  en- 
tering or  continuing  in  the  employment  o( 
a  master,  with  knowledge  o(  the  detectlTe 
appliances  used  by  him  or  the  imper(ect 
method  o(  his  work,  without  objection  or  com- 
plaint, assumes  the  added  risk  caused  there- 
by, and  cannot  recover  for  an  injury  result- 
ing from  the  use  o(  such  de(ective  or  insuffi- 
cient method.  Stone  v.  Oregon  City  M(g.  Co., 
4  Or.  62 ;  Scott  v.  O.  R.  &  N.  Co.,  14  Or.  211, 
13  Pac.  98;  Brown  v.  Oregon  Lumber  Co., 
24  Or.  315,  33  Pac.  557;  Tucker  v.  N.  P. 
Terminal  Co..  41  Or.  82,  68  Pac.  426 ;  Greene 
V.  Western  Union  Tel.  Co.  (C.  C.)  72  Fed. 
250.  "The  general  rule  o(  law  Is,"  says  Mr. 
Chie(  Justice  Lord,  in  Brown  v.  Oregon  Lum- 
ber Co.,  supra,  "that  a  servant  assumes  all 
the  risks  ordinarily  incident  to  his  employ- 
ment and  also  all  additional  or  unusual  risks 
which  be  may  knowingly  and  voluntarily 
undertake.  It  is  one  of  the  Implied  condi- 
tions o(  every  contract  for  employment  that 
the  servant  Is  competent  to  discbarge  the 
duties  (or  which  he  is  employed.  Wood, 
Master  and  Servant,  166.  In  accepting  ser- 
vice, he  not  only  assumes  the  risks  rea- 
sonably to  be  anticipated  as  Incident  to  it; 
but  he  also  assumes  tb/tt  be  has  the  capacity 
to  understand  the  nature  and  extent  o(  sucb 
service,  and  has  the  requisite  ability  to  peif- 
(orm  if 

A  servant  who  voltmtarily  enters  the  em- 
ployment of  another,  with  Isnowiedge  o(  the 
defective  appliances  or  methods  used  by  that 
other,  cannot  be  heard  to  say  that  he  did  not 
appreciate  or  realize  the  danger,  where  the 
defect  was  obvious  and  the  danger  would 
have  been  known  and  appreciated  by  an  ordi- 
narily-prudent person  of  his  intelligence  and 
experience.  St  Louis  Cordage  Co.  v.  Miller, 
120  Fed.  495,  61  C.  C.  A.  477,  63  L.  B.  A. 
551.  There  was  nothing  intricate  or  com- 
plicated about  the  work  In  which  plaintiff 
was  engaged.  The  appliances  furnished  and 
used  to  support  the  cable,  and  the  manner 
of  doing  the  work  were  open  and  visible, 
and  the  danger  incident  thereto  obvious  t«> 
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a  person  of  plalntlfTs  Intelligence  and  ex- 
perience. It  was  plain  and  certain  to  an 
observing  person  that,  if  the  cable  was  not 
properly  supported  by  hooks  attached  suffi- 
ciently near  together,  it  would  fall  and  might 
injure  the  workmen,  and  without  a  disre- 
gard of  the  established  rules  of  law  there 
seems  no  escape  from  the  conclusion  that 
plalntift,  by  voluntarily  entering  and  continu- 
ing in  the  employment  of  the  defendant,  with 
knowledge  of  the  appliances  used  and  the 
system  adopted  by  it  without  complaint,  as- 
sumed the  risk  of  the  injury  be  sustained.  As 
we  understand  the  record,  no  particular  claim 
Is  made  that  the  injury  to  the  plaintllf  was  due 
to  the  act  of  an  incompetent  fellow  servant 
It  is  true  that  Sloper,  who  removed  the  rope 
from  the  snatchblock,  was  a  "groundman." 
He  bad  not  yet  "graduated"  Into  a  lineman, 
but  the  evidence  does  not  show  that  bis 
failure  to  fasten  the  rope  to  the  step  or  the 
pole  was  the  proximate  cause  of  the  injury. 
Moreover,  the  plaintiff  was  a  witness  to 
aioper'8  act,  and  thereafter  voluntarily  re- 
ascended  the  pole  at  which  be  bad  been  work- 
ing, and  so  assumed  the  danger,  if  any,  from 
Sloper's  failure  to  fasten  the  rop«». 

From  these  views  it  follows  that  the  judg- 
ment must  be  affirmed. 


(48  Or.  479) 

WOLFARD  et  al.  v.  FISHER. 
(Supreme    Court   of   Oregon.    April   3,    1906.) 

RArLBOADs— Rights  in  Stbeets— Consent  of 

Abutting  Owners. 

Wliere  a  railroad  along  a  street  is  built 
witli  the  express  consent  and  request  of  tl'e 
property  owners  thereon  and  is  operated  for  20 
years,  such  owners  or  their  successors  in  inter- 
est may  not  have  its  farther  maintenance  en- 
joined. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  {  ISO.] 

Appeal  from  Circuit  Court,  Marion  County ; 
William  Galloway,  Judge. 

Action  by  J.  Wolfard  and  others  against 
A.  W.  Fisher,  executor  of  H.  F.  Fisher,  de- 
ceased. Judgment  for.  defendant  Plaintiffs 
appeal.    Affirmed. 

L.  H.  McMahan,  for  appellants.  Geo.  G. 
Bingham  and  L.  J.  Adams,  for  respondent 

BEAN,  0.  J.  This  suit  was  brought  in  1S04  by 
the  owners  of  property  abutting  on  Water 
street  in  the  city  of  Silverton,  and  by  persons 
engaged  in  business  along  such  street  to  en- 
join and  restrain  the  defendant  from  main- 
taining and  operating  on  the  street  a  switch 
or  branch  railroad  from  his  flouring  mill  and 
warehouse  connected  therewith  to  the  main 
line  of  the  Oregon  &  California  Railroad 
Company,  a  distance  of  about  a  quarter  of  a 
mile.  This  switch  or  branch  road  was  built 
In  1881  by  tbeOregonian  Railway  Company,  the 
grantor  of  the  Oregon  &  California  Railroad 
Company,  under  an  agreement  with  the  then 
owner  of  the  flouring  mill  by  ^hich  the  lat- 


ter was  to  obtain  the  right  of  way,  furnish 
the  ties,  and  pay  the  railway  company  $1,000 
in  cash,  and  it  has  been  used  and  operated 
ever  since.  For  a  short  time  after  It  was 
built  horses  were  used  in  moving  cars  over 
the  road,  but  this  was  found  to  be  impracti- 
cable and  for  more  than  20  years  prior  to  the 
commencement  of  this  suit,  cars  have  been 
moved  by  the  engines  of  the  railroad  com- 
pany. What  is  now  Water  street  was  a 
county  road  at  the  time  the  switch  or  side 
track  in  controversy  was  built  All  the 
property  owners,  except  two,  along  that  por- 
tion occupied  by  the  track,  joined  In  a  petition 
addressed  either  to  the  railway  company, 
asking  it  to  build  the  road,  or  to  the  county 
court  praying  that  a  right  of  way  along  the 
county  road  be  granted  for  that  purpose^ 

The  evidence  tends  to  show  that  this  peti- 
tion was  presented  to  the  county  court  but 
there  is  no  proof  that  any  action  was  taken 
thereon.  Two  or  three  years  after  the  road 
had  been  built  some  controversy  arose  about 
the  matter,  and  the  county  court  was  request- 
ed to  order  its  removal,  bat  did  not  do  sa 
In  April,  1894,  and  after  the  incorporation  of 
the  city  of  Silverton,  an  ordinance  was  duly 
passed  by  the  common  council,  granting  to 
J.  W.  Cochran,  who  then  owned  the  flouring 
mill,  a  10-year  franchise  to  maintain  and 
operate  a  railroad  on  Water  street  from  his 
mill  to  the  main  line  of  the  Oregon  &  Cal- 
ifornia Railroad  Company,  and  in  March, 
1904,  such  franchise  was  extended  for  an  ad- 
ditional 10  years.  The  plaintiffs'  position  la 
that  the  road  *as  built  and  Is  maintained 
for  the  private  use  and  benefit  of  the  owner 
of  the  flouring  mill  and  not  for  public  pur- 
poses, and  Is  therefore  a  nuisance,  and  an 
unlawful  use  of  the  street  The  defendant 
however,  contends  and  alleges  that  the  rail- 
road in  controversy  belongs  to  the  Oregon  tc 
California  Railroad  Company,  and  Is  main- 
tained and  operated  by  its  lessee,  the  Sonth- 
ern  Pacific  Company,  for  public  purposes, 
and  that  both  of  these  companies  are  neces- 
sary parties  to  this  suit  It  is,  we  think, 
unnecessary  to  consider  or  determine  either 
of  these  questions  at  this  time.  The  road  was 
built  originally  by  the  consent  and  at  the  re- 
quest of  the  property  owners  along  that  por- 
tion of  the  county  road  occupied  by  it  and 
since  1804  has  been  maintained  and  operated 
under  a  franchise  granted  by  the  municipal 
authorities.  It  is  used  principally  for  the 
transportation  of  grain  from  the  main  line  of 
the  railroad  company  to  the  defendant's 
mill  and  of  flour  and  other  mill  products 
from  the  mill  to  such  main  line,  but  there  is 
evidence  that  the  defendant  owns  and  oper- 
ates In  connection  with  bis  mill  a  grain 
warehouse  or  elevator  with  a  storage  capacity 
of  about  60,000  bushels,  and  that  the  road 
has  been  used  for  the  transportation  of  bops, 
grain,  building  material  and  the  like  for 
parties  other  than  the  mill  company.  Wheth- 
er this  Is  such  a  public  use  as  would  have 
authorized  the  construction  and  maintenance 
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of  the  road  In  the  street  originally  without 
the  consent  of  the  owners  of  the  abutting 
property.  Is  not  necessary  to  consider.  It 
was  built  by  the  express  consent  of  and  at 
the  request  of  the  property  owners,  and 
neither  they  nor  their  successors  in  Interest 
are  now  entitled  to  Injunctive  relief  against 
It.  A  property  owner  who  has  expressly  con- 
sented to  the  use  of  his  own  property  or  of 
the  street  in  front  thereof  for  purposes  such 
as  shown,  is  not  entitled,  after  the  road  has 
been  constructed  and  operated  for  20  years, 
to  an  injunction  agninst  its  furtlier  mnin- 
tennnce.  3  Elliott,  Railways,  S|  949,  1090: 
1  Lewis,  Em.  Domain  (2d  Ed.)  {  120;  2  Wood, 
Railways,  p.  792;  Burknra  t.  Ohio  &  Miss. 
Ry.  Co..  122  Ind.  344,  23  N.  E.  799.  Injunc- 
tive relief  will  only  be  granted  when  applica- 
tion therefor  Is  seasonably  made.  Midland 
Ry.  Co.  V.  Smith.  113  Ind.  233.  15  N.  E.  236. 
The  decree  of  the  court  below  will  there- 
fore be  affirmed. 


(42  Waah.  237) 

STATE  ex  rel.  RICHET  v.  SMITH,  Sheriff 
of  King  County. 

(Supreme    Court    of    Wasliiogton.    March    9, 
190a) 

Licenses  —  Unifokmitt  —  CoNSTrroTioNAi. 
Law. 

Ijiws  190.5,  p.  1.30,  c.  6C,  providing  for  the 
licensing  of  plumbors.  and  the  creation  of.  a 
boarti  of  plumbing  examiners,  and  making  it 
a  crime  to  engage  in  the  business  of  plumbing 
without  first  linving  obtained  a  license,  as  i-e- 
qnired  by,  the  statute,  does  not  bear  sucb  rela- 
tion to  the  public  health  as  to  render  it  a  police 
or  sanitary  measure  justifiable  under  the  police 

Sower,  but  is  in  conflict  with  Const  art.  1,  {{ 
,  12.  relating  to  uniformity  of  taxation. 
2.  Constitutional  Law  —  Pbivileoes  and 
Immunities. 

Laws  1905.  p.  130,  c.  66.  providing  for  the 
licensing  of  plumbers,  is  in  violation  of  Const. 
U.  8.  art.  14,  f  1,  as  affecting  the  privileges  and 
immunities  of  citizens. 

Appeal  from  Superior  Court,  King  C!ounty. 

Habeas  corpus,  on  relation  of  A.  J. 
Rlchey,  against  L.  C.  Smith,  sheriff  of  King 
county,  to  secure  relator's  discharge  from 
custody.  From  a  Judgment  remaudlng  re- 
lator, he  appeals.    Reversed. 

R  H.  Flucck,  for  appellant  Kenneth 
Mackintosh  and  John  B.  Uart,  for  respond- 
ent 

RTJDKIN,  J.  The  appellant  was  convict- 
ed before  one  of  the  Justices  of  the  peace  of 
King  county  of  the  crime  of  engaging  in  the 
business  of  plumbing  as  a  Journeyman 
plumber  in  violation  of  section  12  of  the  act 
of  March  4,  1905  (Laws  1905,  p.  130.  c.  GO), 
entitled  "An  act  to  regulate  plumbing  in 
cities  having  a  population  of  ten  thousand 
inhabitants  or  over,  providing  for  the  licens- 
ing of  persons  to  carry  on  the  business  and 
worl:  of  plumbing,  creating  a  board  of 
plumbing  examiners,  fixing  the  compensa- 
tion of  plumbing  examiners,  providing  a  pen- 
alty for  the  violation  hereof  and  repealing 


all  acts  In  conflict  herewith,"  without  first 
having  obtained  a  license  so  to  do,  as  pre- 
scribed by  the  preceding  section  of  said 
act  and  was  sentenced  to  pay  a  fine  of  $15 
and  costs  of  prosecution.  He  was  commit- 
ted to  the  custody  of  respondent  as  sheriff 
of  King  county,  in  execution  of  this  sen- 
tence, and  applied  to  the  superior  court  for 
a  writ  of  habeas  corpus,  on  the  ground  that 
the  restraint  and  imprisonment  were  ille- 
gal: (1)  Because  said  act  violates  section 
1  of  article  14  of  the  amendments  to  the 
Constitution  of  the  United  States;  (2). be- 
cause said  act  violates  sections  3  and  12  of 
article  1  of  the  Constitution  of  the  state  of 
Washington;  and  (3)  because  said  act  is  an 
unlawful  delegation  of  legislative  power. 
The  writ  was  refused,  and  from  the  order 
denying  the  writ  this  appeal  Is  prosecuted. 
The  power  of  the  Legislature  to  make  all 
needful  rules  and  regulations  for  the  health, 
comfort,  and  well-being  of  society  cannot  be 
questioned,  but  there  are  certain  limits  be- 
yond which  the  Legislatui-e  cannot  go,  with- 
out trenching  upon  liberty  and  property 
rights  which  are  safeguarded  by  the  state 
and  federal  Constitutions.  As  said  by  the 
court  in  Re  Jacobs,  OS  N.  Y.  lOS,  50  Am. 
Rep.  C.36:  "The  limit  of  the  power  cannot  be 
accurately  defined,  and  the  coijrts  have  not 
been  able  or  willing  definitely  to  circum- 
scribe it.  But  the  power,  however  broad 
and  extensive,  is  not  above  the  (institution. 
•  •  •  Generally  It  is  for  the  Legislature 
to  determine  what  laws  and  regulations  are 
needed  to  protect  the  public  health  and  se- 
cure the  public  comfort  and  safety  .and  while 
its  measures  are  calculated,  intended,  conven- 
ient, and  appropriate  to  accomplish  these 
ends,  the  exercise  of  its  discretion  is  not  sub- 
ject to  review  by  the  courts.  But  they  must 
have  some  relation  to  these  ends.  Under  the 
mere  guise  of  police  regulations,  personal 
rights  and  private  property  cannot  be  arbi- 
trarily invaded."  And  in  Re  Aubrey,  30 
Wash.  308,  78  Pac  900.  104  Am.  St  Rep. 
052,  this  court  said:  "It  may  be  stated,  as  a 
general  principle  of  law,  that  It  is  the 
province  of  the  Legislature  to  determine 
whether  the  conditions  exist  which  warrant 
the  exercise  of  this  power;  but  the  question, 
what  are  the  subjects  of  its  exercise.  Is 
clearly  a  Judicial  question.  One  may  be 
deprived  of  his  liberty,  and  his  constitutional 
rights  thereto  may  be  violated,  without  the 
actual  im|)rlsonment  or  restrnint  of  his  per- 
son. 'Liberty'  in  Its  broaj  sense,  as  under- 
stood in  this  country,  means  the  right  not 
only  of  freedom  from  actual  servitude,  im- 
prisonment, or  restraint,  but  the  right  of 
one  to  use  his  faculties  in  all  lawful  ways,  to 
live  and  work  when  he  will,  to  earn  bis 
livelihood  In  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation.  All  laws, 
therefore,  which  impair  or  trammel  tliese 
rights — which  limit  him  in  bis  choice  of  a 
trade  or  profession — are  Infringements  upon 
his    fundamental   rights    of    liberty,    which 
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are  under  constitutional  protection."  Acts 
of  similar  Import,  but  relating  to  different 
professions,  trades,  and  occupations,  have' 
often  been  before  tbls  court  Thus  in  State 
T.  Carey,  4  Wash.  424,  30  Pac.  729,  an  act 
regulating  tbe  practice  of  medicine  and 
surgery  was  sustained.  In  State  ex  rel. 
Smith  T.  Dental  Examiners.  31  Wash.  492, 
72  Pac.  110,  and  in  Re  Thompson.  3U  Wash. 
377,  78  Pac.  800,  a  similar  act  regulating 
tbe  practice  of  dentistry  was  upheld.  In 
State  T.  Sbarpless,  31  Wash.  191,  71  Pac. 
737,  96  Am.  St  Kep.  893,  involving  the  va- 
'  lldity  of  the  act  regulating  the  business  of 
barberlng,  a  similar  ruling  was  made.  But 
in  Re  Aubrey,  supra,  an  act  regulating  the 
business  of  horseshoeing  was  declared  un- 
constitutional and  without  the  police  power 
of  tbe  state.  Some  of  tbe  acts  considered  in 
the  above  cases  were  manifestly  needful  and 
proper  for  tbe  protection  of  tbe  public 
health,  others  were  on  tbe  border  line. 

Acts  similar  to  tbe  one  now  before  us 
have  been  before  tbe  courts  of  last  resort  in 
a  number  of  states.  In  Singer  t.  State,  10 
Atl.  1044.  8  L.  R.  A.  551,  tbe  Court  of  Ap- 
peals of  Maryland  held  that  an  act  regu- 
lating tbe  business  of  plumblu^  was  a  valid 
police  regulation.  In  State  v.  Gardner,  51  N. 
B.  136,  41  L.  R.  A.  689.  65  Am.  St  Rep.  785, 
the  Supreme  Court  of  Ohio  held  that  tbe 
business  of  plumbing  was  a  proper  subject 
for  police  regulation,  but  the  Ohio  act  was 
declared  unconstitutional  because  it  dis- 
criminated between  individuals,  and  firms 
and  corporations.  In  State  v.  Benzenberg, 
76  N.  W.  345,  the  Supreme  Court  of  Wis- 
consin made  a  similar  ruling.  In  State  t. 
Justus.  97  N.  W.  124,  tbe  Supreme  Court  of 
Minnesota  held  that  tbe  business  of  plumb- 
ing was  a  proper  subject  for  police  regula- 
tion, but  tbe  Minnesota  act  was  declared  un- 
constitutional because  its  classlflcatioa  was 
arbitrary  and  unreasonable.  In  People  v. 
Warden,  etc.,  144  N.  X.  629,  39  N.  E.  686, 
27  L.  R.  A.  718,  a  bare  majority  of  the 
Court  of  Appeals  upheld  the  validity  of  tbe 
plumbing  act  of  that  state.  The  only  differ- 
ence between  the  New  Yorlc  act  and  our  own 
lies  In  tbe  fact  that  the  former  applied  to 
employing  or  master  pluml>ers  only,  while 
tbe  latter  Includes  Journeyman  plumbers  as 
well.  No  importance  was  attached  to  this 
omission  or  difference,  however,  in  either 
the  majority  or  dissenting  opinion.  Indeed, 
the  objection  could  only  go  to  the  efficacy  of 
the  law,  and  not  to  Its  validity;  for.  If  the 
subject  can  be  regulated  in  its  entirety,  it 
can  be  regulated  in  part  The  majority 
opinion  concedes  "that  the  act  skirts  pretty 
closely  that  border  line  beyond  which  legis- 
lation ceases  to  be  within  tbe  powers  con- 
ferred by  the  people  of  tbe  state,  through 
the  Constitution,  upon  Its  legislative  body." 
In  bis  dissenting  opinion,  concurred  in  by 
two  of  the  other  Justices,  Mr.  Justice  Peck- 
tiam  said:  "It  is  said  this  is  proper  and 
right  in  order  that  the  public  may  have 


some  assurance  that  tbe  master  or  employing 
plumber  is  not  alone  capable  of  following 
his  trade  as  such,  but  that  he  has  sufficient 
knowledge  of  the  laws  of  health  as  appli- 
cable to  plumbing  to  enable  blm  scientifically 
to  follow  that  trade  as  a  master  plumber. 
It  is  to  l>e  ot>8erved  that  the  examination 
does  not  necessarily  call  for  any  such  knowl- 
edge. The  act  can  be  complied  with,  so  far 
as  this  examination  is  concerned,  if  tbe  ap- 
plicant has  but  tbe  most  ordinary  knowl- 
edge of  the  laws  of  his  trade  and  tbe  proper 
way  to  follow  it  practically.  It  is  true  the 
board  may  demand  much  more  than  that  and 
much  more  than  was  ever  necessary  to  prac- 
tically pursue  the  trade.  If  such  additional 
knowledge  were  exacted  it  would  be  in  fact 
adding  to  the  known  and  ordinary  qualifica- 
tions necessary  to  carry  on  the  well-rea^- 
nlzed  trade  of  a  plumber,  those  other  and  en- 
tirely different  and  much  superior  qualifica- 
tions necessary  In  one  wbo  Intended  to  con- 
duct the  professional  business  of  a  sanitary 
expert  with  regard  to  systems  and  general 
plans  of  plumbing.  The  Legislature  has  no 
power  to  impose  such  a  condition  upon  one 
desiring  to  exercise  such  a  trade.  It  has,  as 
I  l>elieve,  no  power  to  prescribe  that  an  indi- 
vidual who  desires  to  follow  tbe  trade  of  a 
plumber  shall  be  possessed  of  qualifications 
which  do  not  naturally  pertain  to  such  a  call- 
ing, and  which  are  only  possessed  by  persons 
qualified  for  the  pursuit  of  a  very  different  oc- 
cupation, involving  learning  and  skill  of  an 
uncommon  order.  Tbe  Legislature  might 
probably  provide  for  a  sanitary  inspection 
of  plumbing  work  and  thus  secure  a  kind  of 
work,  as  to  Its  system  and  sufficiency,  which 
might  fairly  be  said  to  tend  towards  the 
protection  of  tbe  health  of  the  general  pub- 
lic. But  tbe  trade  of  the  practical  plumber  is 
not  one  of  the  learned  professions,  nor  does 
such  a  tradesman  hold  himself  out  in  any 
manner  as  an  expert  in  tbe  science  of  "sani- 
tation," nor  is  any  such  knowledge  expected 
of  him,  and  this  act  when  practically  en- 
forced, may  or  may  not  exact  it  of  blm. 
This  board  has  the  very  greatest  and  an  en- 
tirely arbitrary  discretion  as  to  what  qnali- 
fications  it  will  exact  from  tbe  applicant  It 
may  make  an  examination  which  none  but 
an  expert  in  sanitary  knowledge  could  pass, 
or  it  may  make  tbe  examination  entirely 
perfunctory.  Judging  from  the  other  fea- 
tures of  the  act  it  will  depend  upon  consider- 
ations which  are  foreign  to  any  question  of 
health  as  to  what  kind  of  examination  will 
be  made.  If  tbe  broader  and  more  severe 
examination  is  held,  or  tbe  greater  qualifica- 
tion is  insisted  on,  tbe  imposition  of  such  a 
condition  in  the  case  of  a  workman  in  his 
natural  right  to  work  at  bis  ordinary  trade 
renders  tbe  act  under  which  such  condition 
can  be  imposed  unconstitutional.  Whether  hi 
all  cases  tbe  condition  would  l>e  Insisted  on 
is  immaterial.  It  Is  the  power  to  Insist  up- 
on it  under  the  law  which  makes  the  law 
itself  void.     And  yet  U  the  more  severe 
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examination  Is  not  made,  and  the  Buperlor 
qnaliflcation  exacted,  the  act  Is  absolutely 
worthless  as  a  health  measure.  If  It  Is  In- 
tended as  an  act  simply  to  secure  the  ordi- 
nary capacity  necessary  for  the  prosecution 
of  the  trade  of  a  plumber.  It  Is  useless  and 
vexatious,  and  not  a  health  regulation  In 
any  form.  If  It  exact  more.  It  Is  an  Improp- 
er addition  to  the  qunliflcations  of  a  simple 
tradesman.  This  act  permits  the  greater 
exaction  to  be  made.  It  seems  to  me  very 
absurd  to  treat  this  statute  as  one  which  In 
any  possible  manner  affects,  or  which  was 
really  intended  to  affect  the  public  health. 
And  when  It  Is  seen  that  the  work  of  the 
master  plumber  may  be  performed  by  Jour- 
neymen who  .have  been  subjected  to  no  otB- 
«lal  examination,  and  whose  work  need  not 
be  examined  by  any  one,  not  even  by  the 
master  plumber  himself,  the  radical  failure 
of  the  act  to  really  protect  the  public  health 
is  quite  apparent  Sewer  gas  Is  dangerous, 
but  exactly  how  to  treat  the  matter  of  plumb- 
ing In  order  to  run  the  least  danger  there- 
from. Is  a  subject  for  professional  learning 
and  skin,  except  as  to  the  narrow  part  of 
the  trndesman-plumber,  which  Is  to  see  to  It 
that  his  pipes  do  not  leak,  and  that  they  do 
not  permit  the  escape  of  gas.  This  part  is 
mechanical  and  easily  understood,  and  Is  the 
part  which  the  tradesman  performs,  and  the 
system,  the  proper  arrangement  thereof,  and 
■such  kindred  questions,  are  for  the  determi- 
nation of  a  more  scientific  and  a  more  learn- 
ed body  of  men.  The  examination  provided 
for  by  this  act  if  conducted  for  the  sole 
purpose  of  discovering  the  qualifications  of 
an  applicant  in  regard  to  those  matters 
-which  pertain  and  are  germane  to  the  real 
and  practical  trade  of  a  plumber,  will  not 
bave  the  slightest  tendency  to  discover  wheth- 
er he  has  also  the  requisite  knowledge  to 
enable  him  to  act  as  a  sanitary  expert  Tak- 
ing the  act  as  a  whole,  it  would  seem  quite 
apparent  that  its  purpose  is  to  enable  the 
employing  plumbers  to  create  a  sort  of  guild 
or  body  among  themselves.  Into  which  none 
Is  to  be  permitted  to  enter  excepting  as  he 
mny  pass  an  examination,  the  requisites  of 
"Which  are  not  stated,  and  where  his  success 
-or  failure  is  to  be  determined  by  a  board  of 
which  some  of  their  own  number  are  mem- 
bers. In  order  to  be  at  liberty  to  exercise  his 
trade  as  a  master  plumber  he  must  pass  this 
examination  and  become  a  member  of  this 
favored  body.  It  Is  difficult  for  me  to  see 
the  least  resemblance  to  a  health  regulation 
in  all  this.  I  think  the  act  Is  vicious  in  Its 
purpose  and  that  It  tends  directly  to  the  crea- 
tion and  fostering  of  a  monopoly.  It  seems 
to  me  most  unfortunate  that  this  court  should, 
by  a  strained  construction  of  the  act  as  a 
health  law,  give  Its  sanction  to  this  kind 
-of  pernicious  legislation.  We  shut  our  eyes 
to  the  evident  purpose  of  the  statute,  and 
by  means  of  maxims  well  enough  in  their 
-way,  bnt  sadly  out  of  place  here,  impute  a 
purpose  to  the  Legislature  which  it  plainly 


did  not  have,  and  which,  if  It  did  have,  it 
has  failed  to  carry  out,  even  conceding  that 
the  purpose  could  be  legitimately  effected  by 
other  means.  This  meastu^  detracts  from 
the  liberty  of  the  citizen  acting  as  a  trades- 
man in  bis  efforts  to  support  himself  and 
his  family  by  the  honest  practice  of  a  useful 
trade,  and  I  think  no  court  ought  to  sanction 
such  legislation  unless  It  tends  much  more 
plainly  than  does  this  act  towards  the 
perservatlon  of  the  health  and  comfort  of 
the  public." 

We  have  quoted  at  length  from  this  dissent 
because  a  federal  question  is  Involved,  and 
because  the  views  of  the  learned  Justice  are 
In  accord  with  our  own,  and  in  our  opinion 
are  shared  by  a  majority  of  the  Supreme 
Court  of  the  United  States  of  which  be  Is 
now  a  member.  In  People  v.  Lochner,  177 
N.  T.  145,  69  N.  E.  373,  101  Am.  St  Rep.  773, 
an  act  forbidding  the  employment  of  bakers 
in  biscuit  bread  or  cake  bakeries,  or  in  con- 
fectionery establishments  for  more  than  60 
hours  In  any  one  week  came  before  the  court 
for  consideration.  A  bare  majority  of  the 
court  again  sustained  the  act  the  two  Jus- 
tices, who  concurred  in  the  above  dissent  of 
Mr.  Justice  Peckham,  dissenting.  The  case 
came  before  the  Supreme  Court  of  the  United 
States  on  writ  of  error,  and  the  act  was 
declared  unconstitutional  and  the  judgment 
reversed,  Mr.  Justice  Peckham  delivering 
the  opinion  of  the  court  In  the  course  of 
bis  opinion  the  learned  Justice  said:  "There 
must  be  more  than  the  mere  fact  of  the  pos- 
sible existence  of  some  small  amount  of  un- 
heaitblness  to  warrant  legislative  interference 
with  liberty.  It  Is  unfortTinateiy  true  that 
labor,  even  in  any  department  may  possibly 
carry  with  it  the  seeds  of  unheaithiness.  But 
are  we  all,  on  that  account  at  the  mercy  of 
legislative  majorities?  A  printer,  a  tinsmith, 
a  locksmith,  a  carpenter,  a  cabinetmaker,  a 
dry  goods  clerk,  a  bank's,  a  lawyer's  or  a 
physician's  clerk,  or  a  clerk  in  almost  any 
kind  of  business,  would  all  come  under  the 
power  of  the  Legislature,  on  this  assumption. 
No  trade,  no  occupation,  no  mode  of  earning 
one's  living,  could  escape  this  all-pervading 
power,  and  the  acts  of  the  Legislature  In 
limiting  the  hours  of  labor  in  all  employments 
would  be  valid,  although  such  limitation 
might  seriously  cripple  the  ability  of  the 
laborer  to  support  himself  and  his  family." 
Again :  "It  is  impossible  for  us  to  shut  our 
eyes  to  the  fact  that  many  of  the  laws  of 
this  character,  while  passed  under  what  la 
claimed  to  be  the  police  power  for  the  purpose 
of  protecting  the  public  health  or  welfare, 
are.  In  reality,  passed  from  the  other  motives. 
We  are  justified  In  saying  so  when,  from 
the  character  of  the  law  and  the  subject  upon 
which  it  legislates,  it  is  apparent  that  the 
public  health  or  welfare  bears  but  the  most 
remote  relation  to  the  law.  The  pun>ose  of  a 
statute  must  be  determined  from  the  natural 
and  legal  effect  of  the  language  employed; 
and  whether  it  is  or  la  not  repugnant  to  the 
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Constitution  of  the  United  States  must  be 
determined  from  ttie  natural  effect  of  such 
statutes  when  put  into  operation,  and  not 
from  their  proclaimed  purpose.  •  •  • 
The  court  looks  beyond  the  mere  letter  of  the 
law  in  such  cases."  Lochner  v.  N.  Y.,  198  U. 
S.  45,  25  Sup.  Ct  539,  49  L.  Ed.  937. 

In  his  concurring  opinion  in  Butchers' 
Union  Company  v.  Crescent  City  Company, 
til  U.  S.  746,  4  Sup.  Ct.  652,  28  L.  Ed.  585, 
Mr.  Justice  Bradley  said:  "The  right  to  fol- 
low any  of  the  common  occupations  of  life  Is 
tin  inalienable  right.  It  was  formulated  as 
such  under  the  phrase  'pursuit  of  happiness' 
in  the  Declaration  of  Independence,  which 
commenced  with  the  fundamental  proposition 
that  'all  men  are  created  equal;  that  they 
are  endowed  by  their  Creator  with  certain 
inalienable  rights ;  that  among  these  are  life, 
liberty,  and  the  pursuit  of  happiness.'  This 
right  is  a  large  ingredient  In  the  civil  liberty 
of  the  citizen."  Again:  "I  hold  that  the 
liberty  of  pursuit,  the  right  to  follow  any  of 
the  ordinary  callings  of  life.  Is  one  of  the 
privileges  of  a  citizen  of  the  United  States." 
And  again :  "But  If  it  does  not  abridge  the 
privileges  and  immunities  of  a  citizen  of  the 
United  States  to  prohibit  him  from  pursuing 
his  chosen  calling,  and  giving  to  others  the 
exclusive  right  of  pursuing  It,  It  certainly 
does  deprive  him  (to  a  certain  extent)  of  his 
liberty ;  for  It  takes  from  him  the  freedom  of 
adopting  and  following  the  pursuit  which 
he  prefers;  wTilch,  as  already  Intimated,  is 
a  material  part  of  the  liberty  of  the  citizen." 
It  Is  true  these  remarks  were  made  In  regard 
to  questions  of  monopoly,  questions  not  en- 
tirely foreign  to  this  case,  but  they  well 
describe  the  rights  which  are  covered  by  the 
word  "liberty"  as  contained  In  the  fourteenth 
amendment 

We  cannot  close  our  eyes  to  the  fact  that 
legislation  of  this  kind  Is  on  the  Increase. 
Like  begets  like,  and  etery  legislative  session 
brings  forth  some  new  act  In  the  Interest  of 
some  new  trade  or  occupation.  The  doctor, 
the  lawyer,  the  druggist,  the  dentist,  the 
barber,  the  horsesboer,  and  the  plumber  have 
already  received  favorable  consideration  at 
the  hands  of 'our  Legislature,  and  the  end 
is  not  yet,  for  the  nurse  and  the  undertaker 
are  knocking  at  the  door.  It  will  not  do  to 
say  that  any  occupation  which  may  remotely 
affect  the  public  health  is  subject  to  this 
kind  of  legislation  and  control.  Our  health, 
our  comfort,  and  our  well-being  are  material- 
ly affected  by  ail  of  our  surroundings — by  the 
houses  we  live  in,  the  clothes  we  wear,  and 
the  food  we  eat.  The  safety  of  the  traveling 
public  depends  In  no  small  degree  on  the 
skill  and  capacity  of  the  section  crews  that 
build  and  repair  our  railroads,  yet  are  we 
on  this  account  to  add  the  architect,  the  car- 
penter, the  tailor,  the  shoemaker,  those  who 
produce  and  prepare  our  food,  and  all  the 


rest  to  the  ever-growing  list?  If  so.  It  will 
be  but  a  short  time  before  a  man  cannot  en- 
gage In  honest  toll  to  earn  his  dally  bread 
without  first  purchasing  a  license  or  permit 
from  some  board  or  commission.  The  public 
health  Is  entitled  to  consideration  at  the 
hands  of  the  legislative  department  of  the 
government,  but  It  must  be  remembered  that 
liberty  does  not  occupy  a  secondary  place  in 
our  fundamental  law.  Under  some  of  the 
acts  to  which  we  have  referred  members  of 
the  board  of  health  form  part  of  the  examin- 
ing board,  but  our  act  has  not  even  this  sav- 
ing grace.  By  Its  terms  two  mast»  plumbers 
and  one  Journeyman  plumber  ^re  constituted 
the  guardians  of  the  public  health  and  wel- 
fare. We  are  not  permitted  to  inquire  Into 
the  motive  of  the  Legislature,  and  yet,  why 
should  a  court  blindly  declare  that  the  pub- 
lic health  Is  Involved,  when  all  the  rest  of 
mankind  know  full  well  that  the  control  of 
the  plumbing  business  by  the  board  and  Its 
licensees  is  the  sole  end  In  view.  We  are 
satisfied  that  the  act  has  no  such  relation  to 
the  public  health  as  will  sustain  it  as  a  police 
or  sanitary  measure,  and  that  its  interference 
with  the  liberty  of  the  citizen  brings  It  In 
direct  conflict  with  the  Constitution  of  the 
United  States. 

The  Judgment  should  be  reversed,  and  the 
prisoner  discharged;  and  It  is  so  ordered. 

MOUNT,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  HADLET,  and  CROW,  JJ.,  concur. 

ROOT,  J.  To  the  foregoing  may  be  added 
this  thought:  The  liberty  and  natural  rights 
of  a  citizen — such  as  bis  privilege  to  engage 
in  a  lawful  vocation  for  a  livelihood — can  be 
denied  him  by  the  Legislature  only  where 
such  deprivation  is  necessary  to  accomplish 
a  given  result  essential  to  the  welfare  of  the 
public.  If  that  result  can  be  attained  in  a 
practicable  manner  without  Interference  with 
such  liberty  and  rights,  there  Is  an  absence 
of  that  necessity  which  Is  an  essential  and 
prerequisite  to  the  validity  of  such  a  statute. 

In  the  case  at  bar  the  only  Justification 
urged  in  behalf  of  the  statute  is  that  good 
plumbing  Is  necessary  to  the  health  of  people 
in  cities  having  over  10,000  inhabitants. 
Avowedly  it  is  sought  to  Insure  good  plumbing 
by  means  of  this  statute.  It  is  self-evident 
that  the  same,  or  a  better,  result  can  be  ob- 
tained by  means  of  statutes  or  ordinances 
requiring  good  plumbing,  and  insuring  it 
by  means  of  adequate  inspection.  Such  a 
statute  or  ordinance  would  not  Interfere  with 
the  liberty  or  natural  rights  of  any  person, 
and  would  safeguard  the  health  of  the  public 
as  fully  as,  or  more  so  than,  the  statute  now 
IB  question.  It  therefore  follows  that  the 
liberty  and  natural  rights  of  the  individual 
are  Infringed  by  this  statute  unnecessarily 
and,  consequently,  unconstitutionally. 
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(42  Waab.  43a) 

DICKSON  V.  KITTITAS  COUNTY. 

(Sapreme    Court   of    Wasbiogton.    March   23, 
1000.) 

Taxation— Assessments— Review  by  Courts. 
Where  the  undisputed  evidence  showed  that 
the  real  estate  in  question  was  assessed  at  more 
that  twice  its  market  value,  and  that  the  proper- 
ty on  the  opposite  corners  of  the  street,  which 
was  of  two  or  three  times  its  value,  was  assessed 
much  lower  than  the  property  in  question,  the 
assessment  was  properly  vacated  in  an  action 
brought  for  that  purpose. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  {  S15.] 

Appeal  from  Superior  Court,  Kittitas 
County;    H.  B.  RIgg,  Judge. 

Action  by  O.  E.  Dickson  against  the 
county  of  Kittitas.  From  a  Judgment  for 
plaintiff,    defendant   appeals.    Affirmed. 

Austin  Mires  and  Pruyn  &  Slemmons, 
for  appellant  Eugene  E.  Wager,  for  re- 
Bi>ondeut. 

MOUNT,  C.  J.  Respondent  brought  this 
action  to  vacate  an  assessment  of  certain 
described  real  estate  In  Kittitas  county,  and 
to  cancel  the  taxes  levied  against  the  prop- 
erty for  the  years  1889,  1900,  and  1901,  upon 
the  alleged  ground  that  the  assessing  officers 
knowingly,  arbitrarily,  and  fraudulently 
assessed  the  said  property  for  said  years 
largely  In  excess  of  Its  true  value  and  two 
or  three  times  the  value  of  other  like  and 
adjoining  property  in  the  same  neighbor- 
hood. Upon  the  issues  made  by  the  plead- 
ings, ttae  trial  court,  after  bearing  the  evi- 
dence, found  that  the  property  bad  been 
unlawfully  assessed  for  the  year  1899  at 
120,900,  and  entered  a  decree  reducing  tbe  as- 
sessment to  $8,000  for  that  year,  but  refused 
to  reduce  tbe  assessment  for  the  years  1900 
and  1901.  Tbe  decree  required  respondent 
to  pay  tbe  taxes  upon  tbe  assessment,  with 
interest  at  15  per  cent  per  annum  from  tbe 
date  of  delinquency^    Tbe  county   appeals. 

There  is  no  dispute  in  the  facts,  which 
show  that  tbe  property  in  question  was 
assessed  at  $20,960  for  the  year  1899,  and 
at  $8,000  for  each  of  the  two  succeeding 
years.  The  evidence  shows  that  tbe  market 
value  of  the  property  was  about  $8,000;  that 
it  was  sold  in  1899,  after  the  assessment 
bad  been  made  for  $10,350;  that  property 
on  tbe  opposite  corners  of  tbe  street  from 
this  property,  and  of  two  or  three  times  Its 
value,  was  assessed  much  lower  than  the 
property  in  question.  The  alleged  and 
proven  facts  In  this  case  bring  it  squarely 
witbin  tbe  case  of  Henderson  v.  Pierce 
County,  37  Wash.  201,  79  Pac.  617,  where 
we  said:  "In  Templeton  v.  Pierce  County, 
supra  (25  Wash.  377,  65  Pac.  553),  we  held 
that  it  was  no  ground  for  relief  against 
excessive  valuation  of  property  that  tbe 
assessor  had  merely  overvalued  the  property, 
if  it  appeared  that- bis  action  was  not  ar- 
bitrary or  capricious,  and  tbe  property  had 


been  assessed  In  tbe  same  proportion  as 
other  like  property  wltliin  tbe  Jarisdlctiou 
of  tbe  assessing  officer,  and  we  beid  in 
that  case  that  tbe  evidence  did  not  show 
any  cause  for  declaring  tbe  assessment  il- 
legal. The  appellant  invokes  tbe  principle 
here,  and  we  think  the  evidence  much 
stronger  in  this  case  than  in  tbe  one  cited 
The  evidence  here  shows  not  only  a  gross 
overvaluation  of  the  respondent's  prop- 
erty, but  it  shows  a  gross  overvalua- 
tion, we  think,  when  compared  with  other 
property  of  like  kind  witbin  the  assess- 
or's Jurisdiction.  Of  course,  slight  or  even 
considerable  differences  in  valuation  are  not 
sufficient  wben  honestly  made,  to  authorize 
tlie  court  to  set  aside  an  assessment  Where, 
however,  the  assessment  is  many  times  the 
actual  value  of  tbe  land,  and  Is  higher  pro- 
portionally than  other  property,  a  condition 
does  arise  when  the  courts  are  authorized  to 
do  80.  Whatcom  County  v.  Falrhaven  Land 
Co.,  7  Wash.  101,  34  Pac.  663;  Benn  v. 
Cbehnlls  County,  11  Wash.  134,  39  Pac.  365 ; 
Lockwood  V.  Roys,  11  Wash.  697,  40  Pac. 
346;  Knapp  v.  King  County,  17  Wash.  567, 
50  Pac.  480." 

For  the  reasons  there  stated,  tbe  Judg- 
ment must  be  affirmed. 

ROOT,  DUNBAR,  CROW,  FULLERTON, 
and  HADLEY,  JJ.,  concur. 


(42  Wash.  292) 
LAIDLAW  V.  PORTLAND,  V.  &  Y.  RY.  CO. 

et  al. 

(Supreme    Oort    of    Washington.    March    15, 
1906.) 

Railsoads— Mechanics'    Liens— Conditions 

Pbecedent— Lien. 

Acts  1803,  p.  32,  c.  24,  {  1,  provides  that 
every  person  performing  labor  or  furnishing 
material  to  be  used  in  tlie  construction  of  any 
railroad  shall  have  a  lien,  provided  that  every 
railroad  company  shall  take  from  a  contractor 
a  bond  conditioned  to  pay  all  laborers  and 
materialmen  working  for  or  supplying  such 
contractor,  which  bond  shall  be  filed  in  the  office 
of  the  county  auditor,  and  that  If  any  railroad 
company  fail  to  take  such  bond,  it  shall  be 
liable  to  the  laborers  and  materialmen  to  the 
full  extent  of  the  debts  contracted  by  the  con- 
tractor. Held,  that  the  statute  does  not  mean 
that  when  a  railroad  company  fails  to  take  a 
bond  an  action  will  He  directly  against  the 
company,  and  that  no  notices  of  liens,  as  re- 
quired by  the  statute,  are  necessary,  but  merely 
means  tbat  railroad  property  is  excepted  from 
liens  wliere   the  speciGed  security   is  taken. 

[Ed.  Note. — For  cases  in  i)oint  see  vol.  41, 
Cent  Dig.  Railroads,  §§  486-504.] 

Appeal  from  Superior  Court  Clarke  Coun 
ty;   W.  W.  McCredle,  Judge. 

Action  by  W.  W.  Laldlaw  against  the 
Portland,  Vancouver  &  Yakima  Railway  Com- 
pany and  others.  From  a  Judgment  in  favor 
of  defendants,   plaintiff  appeals.    Affirmed. 

R.  A.  Lelter,  Wm.  D.  Fenton,  and  Donald 
McMaster,  for  appellant  B.  S.  Grosscup,  for 
respondents. 
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HADLET,  J.  This  action  was  brought  to 
recover  on  account  of  labor  performed  in  the 
construction  of  the  railroad  of  the  defendant 
Portland,  Vancouver  &  Yakima  Railway  Com- 
pany. The  cause  was  determined  below  on 
demurrer  to  the  complaint  The  essential 
averments  of  the  complaint  may  be  stated  as 
follows:  That  the  above-named  defendant  is 
a  railway  corporation,  and  that  during  the 
times  hereinafter  mentioned  it  was  engaged 
in  the  construction  of  a  railway  In  Clarke 
county  in  this  state;  that  the  defendant,  the 
Western  Construction  Company,  Is  also  a 
corporation,  and  that  in  July,  1901,  said 
railway  company  and  construction  company 
entered  into  an  agreement  in  writing,  where- 
by the  construction  company  agreed  to  do 
certain  specified  construction  work  for  the 
railway  company,  and  the  latter  agreed  to 
pay  foi^  the  labor  and  materials  necessary  for 
such  construction,  at  certain  rates  and  prices 
set  forth  in  the  contract;  that  the  construc- 
tion company  entered  upon  the  performance 
of  said  work,  and  In  the  course  thereof 
necessarily  employed  a  large  number  ot 
persons  to  labor  upon  the  construction  ot  the 
railroad,  and  promised  to  pay  them  the 
reasonable  value  thereof;  that  between  the 
1st  day  of  October,  1901,  and  the  10th  day  oi 
March,  1902,  the  construction  company  be- 
came indebted  to  divers  persons  who  so  labor- 
ed, the  aggregate  amount  thereof  being 
$37,208.02;  that  from  time  to  time  the 
construction  company  issued  time  checks  to 
such  laborers,  aggregating  said  sum,  drawn 
upon  the  Commercial  Bank  of  Vancouver, 
that,  with  the  consent  of  the  construction 
company,  the  holders  of  said  time  checks 
assigned  them  to  said  bank  for  value  receiv- 
ed, and  that  the  bank  also,  for  value  received, 
assigned  and  delivered  the  same  to  the  plaln- 
tltt,  who  is  now  the  owner  and  holder  there 
of  and  of  all  demands  arising  thereon;  that 
an  accounting  was  had  between  the  construe 
tlon  company  and  said  bank,  and  it  was 
agreed  that  the  above  sum  was  due  and  owing 
from  the  former  to  the  latter,  and  that  no 
part  thereof  has  been  paid,  although  long 
since  due;  that  the  railway  company  failed 
to  take  a  bond  from  the  construction  com- 
pany as  required  by  section  5000,  Ballinger's 
Ann.  Codes  &  St;  that  thereafter  said  railway 
company  and  the  Washington  &  Oregon  Rail- 
way Company  became  consolidated  as  one 
corporation  under  the  name  of  "Washington 
Railway  &  Navigation  Company;"  that  bj 
the  terms  of  such  consolidation  the  new 
company  assumed  and  became  liable  for  the 
obligations  of  the  old  ones.  The  Portland, 
Vancouver  &  Yakima  Railway  Company  and 
said  new  corporation,  the  Washington  Rail- 
way &  Navigation  Company,  are  Joined  as 
defendants  with  the  construction  company,, 
and  Judgment  Is  demanded  against  them  all 
for  the  full  sum  above  named,  with  interest. 
The  two  railway  company  defendants  demur- 
red generally  to  the  complaint,  the  demur- 
rer was  sustained,  plaintiff  refused  to  plead 


further,  and  judgment  was  entered  dismiss- 
ing the  action,  from  which  plaintiff  has 
appealed. 

It  Is  assigned  that  It  was  error  to  sustain 
the  demurrer.  It  is  stated  in  appellant's 
brief  that  the  trial  court's  decision  was  due 
to  its  belief  that  the  decision  in  Armour  & 
Co.  V.  Western  Construction  Company,  % 
Wash.  529,  78  Pac.  1106,  is  controlling  here. 
That  decision  dealt  with  a  constitutional  fea- 
ture of  the  act  of  1893,  as  found  in  the  session 
laws  of  that  year  at  page  32,  c.  24,  the  title 
of  the  act  being:  "An  act  creating  and 
providing  for  the  enforcement  of  liens  for 
labor  and  material."  It  was  held  that  that 
portion  of  the  body  of  the  act  which  purports 
to  create  a  liability  for  failure  to  take  a  bond 
from  a  railroad  contractor  conditioned  to  pay 
for  "provisions"  is  not  sufficiently  compre- 
hended in  the  title.  What  the  court  would 
have  held  If  the  controversy  had  been  concern- 
ing the  failure  to  take  a  bond  to  pay  for 
"labor,"  since  labor  Is  named  In  the  title,  does 
not  appear  from  the  decision.  The  subject  ot 
liability  for  labor  not  t>elng  Involved,  the  act 
was  not  discussed  with  relation  thereto,  and 
the  opinion  cannot  therefore  be  said  to  be 
decisive  of  this  case,  which  does  Involve  an 
alleged  liability  for  labor.  The  gist  of  the 
controversy  now  before  us  Is  whether  the 
entire  provision  In  section  1  of  the  act  of 
1893,  which  provides  for  the  taking  of  a  bond 
and  for  consequent  liability  In  the  event  of 
failure  so  to  do,  is  obnoxious  to  the  Constitu- 
tion as  being  a  subject  not  included  In  the 
title  of  the  act  The  title  is  short  and 
specific.  It  relates  solely  to  the  enforcement 
of  liens  for  labor  and  material.  If  the  body 
of  the  act  contains  provisions  not  germane  to 
what  Is  expressed  In  the  title,  it  la  subject 
to  the  constitutional  objection  to  the  extent 
of  such  provisions.  It  Is  our  duty  to  construe 
the  statute  so  as  to  give  force  to  the  whole  of 
It  If  there  is  a  reasonable  way  to  so 
construe  It,  without  doing  violence  to  the 
constitutional  rules.  In  attempting  such 
construction  reference  must  be  had  to  th« 
whole  act,  and  all  Its  parts  must  be  consider- 
ed together.  It  will  l>e  observed  that  section 
1  first  provides  that  "every  person  perform- 
ing labor  upon  or  furnishing  material  to  b« 
used  in  the  construction,  alteration,  or  repair 
of  any  •  »  •  railroad  •  *  •  has  a 
lien  upon  the  same.  •  ♦  ♦"  Section  5 
provides  that  no  Hen  shall  exist  and  no  action 
to  enforce  the  same  shall  be  maintained  un- 
less within  90  days  from  the  date  of  the  cessa- 
tion of  the  performance  of  the  labor,  the 
claim  for  such  lien  shall  be  filed  for  record 
in  the  office  of  the  county  auditor  of  the  coun- 
ty In  which  the  property  to  be  affected  is 
situated.  The  complaint  fails  to  show  that 
any  lien  notices  were  filed.  Appellant  con- 
strued the  statute  to  mean  that  when  a  rail- 
road company  has  contracted  with  any  person 
for  the  construction  of  Its  road,  and  has 
failed  to  take  a  bond  conditioned  that  such 
person  shall  pay  all  laborers,  then  an  action 
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sbflll  lie  directly  against  the  railroad  com- 
pany, and  that  no  notices  of  liens  are  neces- 
sary. Tlie  title  of  the  act  Is,  however,  con- 
fined to  the  enforcement  of  liens  which  sub- 
ject relates  solely'  to  a  remedy  against  spe* 
ciOc  property,  and  if  the  act  shall  be  constru- 
ed as  adding  a  cumulative  remedy  by  way  of 
creating  a  distinct  personal  liability  against 
tbe  railroad  company  itself,  and  independent 
of  any  lien  feature,  it  may  well  be  contended 
that  such  a  subject  is  distinct  from  that 
mentioned  in  tbe  title,  and  that  it  is  not 
comprehended  therein.  In  that  event  the 
provisions  with  regard  to  tbe  taking  of  the 
bond  and  resulting  liability  for  failure  to 
take  It  would  have  to  be  excluded  from  th«> 
oiieratlon  of  tbe  statute.  It  must,  however, 
be  presumed  that  it  was  tbe  legislative  view 
that  those  provisions  may  be  effective  with- 
out doing  violence  to  the  Constitution,  and 
it  is  our  duty  to  adopt  such  a  view  If  it 
<»n  be  discovered. 

For  convenience  of  reference  we  here  set 
forth  section  1  of  the  act  in  full:  "Every 
person  performing  labor  upon  or  furnishing 
material  to  be  used  in  the  construction, 
alteration  or  repair  of  any  mining  claim, 
building,  wharf,  bridge,  ditch,  dyke,  flume, 
tunnel,  fence,  machinery,  railroad,  street 
railway,  wagon  road,  aqueduct  to  create 
hydraulic  power,  or  any  other  structure, 
or  who  performs  labor  in  any  mine  or  min- 
ing claim  or  stone  quarry,  has  a  lien  upon 
tbe  same  for  tbe  labor  performed  or  ma- 
teria Is  furnished  by  each,  respectively,  wheth- 
er performed  or  furnished  at  the  Instance 
of  the  owner  of  the  property  subject  to 
tbe  lien,  or  hla  agent;  and  every  contractor, 
Bubcontractor,  architect,  builder  or  person 
having  charge  of  the  construction,  alteration 
or  repair  of  any  property  subject  to  tbe  lien 
as  aforesaid,  shall  be  held  to  be  the  agent 
of  the  owner  for  the  purposes  of  tbe  es- 
tablishment of  tbe  lien  created  by  this  act: 
Provided,  That  whenever  any  railroad  com- 
pany shall  contract  with  any  person  for 
the  construction  of  its  road,  or  any  part 
thereof,  such  railroad  company  shall  take 
from  the  person  with  whom  such  contract 
is  made  a  good  and  sufficient  bond,  con- 
ditioned that  such  person  shall  pay  all  la- 
borers, mechanics  and  materialmen,  and 
persons  who  supply  such  contractors  with 
provisions,  all  Just  dues  to  such  persons  or 
to  any  person  to  whom  any  part  of  such 
work  is  given,  incurred  In  carrying  on  such 
work,  which  bond  shall  be  filed  by  such 
railroad  company  in  tbe  office  of  tbe  county 
auditor  In  each  county  In  which  any  part 
of  such  work  is  situated.  And  if  any  such 
railroad  company  shall  fall  to  take  sucn 
bond,  sncb  railroad  company  shall  be  lia- 
ble to  the  persons  herein  mentioned  to  the 
full  extent  of  all  such  debts  so  contracted 
by  sucb  contractor."  It  will  be  observed 
that,  following  the  semicolon  after  tbe  word 
"agent,"  it  Is  provided  that  "every  contractor 
•    *    •    shall  be  held  to  be  tbe  agent  of 


the  owner  for  the  purposes  of  the  establish- 
ment of  tbe  Hen  created  by  this  act"  So  far 
the  section  is  complete.  It  baa  provided 
for  a  lien  and  has  declared  who  shall  be 
agents  for  the  purposes  of  the  lien.  Now 
follows  what  is  designated  as  a  proviso, 
wherein  it  is  stated  that  when  a  railroad 
company  shall  contract  with  any  person 
for  the  construction  of  its  road,  it  shall  take 
from  such  person  a  bond  conditioned  to  pay 
laborers  and  materialmen.  The  bond  la 
made  security  for  what  the  prior  portion 
of  the  section  hassaidsball  be  llenable  against 
tbe  railroad  property.  We  think  tbe  proviso 
was  Intended  as  an  exception,  and  that  tbe 
section  after  the  semicolon  should  be  lib- 
erally read  to  tbe  effect  tLat  every  contractor 
shall  be  held  to  be  tbe  agent  of  the  owner 
for  tbe  purposes  of  tbe  Hen,  except  that  la 
,  the  case  of  rallroadcompanies  the  contractor's 
bond  for  tbe  security  of  latrarers  and  ma- 
terlalmen  shall  dispense  with  such  agency 
for  the  purposes  of  the  lien,  and  shall  take 
the  place  of  tbe  lien.  In  other  words,  it 
seems  to  us  clear  that  It  was  intended  to 
relieve  railroad  property  from  the  burden  of 
the  lien  if  a  good  and  sufficient  bond  is  pro- 
vided for  the  security  of  the  labor  and  mat- 
erial; but  that  If  sucb  bond  is  not  provided, 
then  railroad  property  like  all  other  class- 
es of  property  named  in  tbe  act  must  be 
subject  to  the  establishment  and  enforce- 
ment of  tbe  lien.  Tbe  failure  to  take  tbe 
bond  not  only  subjects  the  property  to  the 
lien,  but  tbe  railroad  company  is  also  made 
personally  liable  in  connection  with  the  eo- 
forcement  of  the  Hen;  so  that  a  personal  Juag- 
ment  may  be  bad  against  it  as  an  addition- 
al security  if  tbe  Hen  shall  prove  insufficient. 
Such  a  construction  is  urjred  by  respon- 
dents, and  we  think  It  Is  entirely  reason- 
able. It  gives  force  to  the  whole  section 
as  pertaining  to  tbe  enforcement  of  liens. 
We  see  no  other  way  to  construe  It  so  as 
to  give  operative  force  to  all  provisions  in 
the  section,  and  at  the  same  time  confine 
them  to  tbe  subject  of  tbe  enforcement  of 
liens  which  is  the  subject  of  the  act.  Tbe 
effect  of  tbe  constmctlon  Is  to  say  that, 
under  specified  conditions,  Hens  shall  be 
enforced  against  railroad  and  other  prop- 
erty, but  that  railroad  property  shall  be 
excepted  from  tbe  liens  if  a  specified  se- 
curity is  provided.  Such  a  construction  pla- 
ces no  hardship  upon  laborers  and  mate- 
rialmen. They  have  but  to  examine  tbe 
records  of  the  office  of  tbe  county  auditor 
of  the  county  wherein  the  railroad  is  being 
constructed,  in  order  to  ascertain  If  a  bond 
has  been  taken.  If  they  find  that  there  is 
no  such  bond,  then  they  must  know  that 
their  remedy  by  way  of  Hen  is  complete, 
and  that  they  must  proceed  accordingly. 
It  is  a  rule  of  construction  that  a  proviso 
often  constitutes  an  exception  to  the  en- 
acting words  of  the  section.  "Provisos 
and  exceptions  are  similar;  intended  to  re- 
strain the  enacting  clause;  to  except  aome- 
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thing  which  wonld  otherwise  be  within  it,  or 
in  some  manner  to  modify  It."  Sutherland 
on  Stat.  Constr.  $  222.  See,  also.  Black  on 
Interpretation  of  Laws,  270.  In  the  Matter 
of  George  B.  Webb,  24  How.  Prac.  (N. 
r.)  247,  the  court  said:  "The  office  of  a 
proviso  Is  not  to  enlarge  or  extend  the 
act  or  the  section  of  which  It  is  a  part,  but, 
rather  to  put  a  limitation  and  a  restraint 
upon  the  language  which  the  law  maimer 
has  employed."  So  in  the  statute  before 
us,  the  proviso  should  not  be  held  to  en- 
large the  enacting  portion  of  the  section  so 
as  to  create  an  entirely  independent  and 
cumulative  remedy  which  is  not.  In  any 
sense,  related  to  the  enforcement  of  liens, 
of  which  subject  the  enacting  part  solely 
treats,  but  It  constitutes  an  exception  de- 
fining certain  conditions  which  shall  not  be 
subject  to  the  operation  of  the  enacting  part. 
Inasmuch,  therefore,  as  the  railroad  company 
failed  to  take  a  bond,  appellant's  assignors 
bad  a  clear  and  tindlsturbed  right  to  enforce 
liens  against  the  railroad,  if  they  complied 
with  section  5  of  the  act  and  filed  lien  no- 
tices. The  complaint  does  not  show  that 
they  did  so.  Appellant  is,  therefore,  not 
In  position  now  to  enforce  a  ilen,  and  the 
personal  Judgment  which  he  seeks  against- 
respondents  can  be  had  only  in  connection 
with  the  enforcement  of  the  lien  as  already 
stated. 

We  therefore  think  It  was  not  error  to 
sustain  the  demurrer,  and  the  Judgment  is 
affirmed. 

MOUNT,  C.  J.,  and  FUIXERTON,  ROOT, 
CROW,  and  DUNBAR,  JJ.,  concur. 


(«2  Wuh.  279) 

BRECKENRIDGB     v.  AMERICAN  EAGLE 
CONSOL.  MIN.  CO.,  Limited. 

(Supreme    Court   of    Wasbingtou.    March    15, 
1906.) 

Mas  FEB  AND  SEftVANT— Servant's  Injuries- 
Mines— Safe  Appliances. 

In  an  action  for  injuries  to  a  miner  owing 
to  the  premature  explosion  of  a  blast,  evidence 
held  insufficient  to  show  that  the  torch  furnish- 
ed plaintiff  for  lighting  fuses  was  unsafe. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; George  W.  Belt,  Judge. 

Action  by  Steven  Breckenridge,  by  W.  H. 
Cobum,  his  guardian  ad  litem,  against  the 
American  Eagle  Cousolidated  Mining  Com- 
pany, Limited.  Prom  a  Judgment  in  favor 
of  plaintiff,   defendant   appeals.    Reversed. 

R.  J.  Dauson.  for  appellant  Hoyt  & 
Dirks,  for  respondent 

CROW,  J.  This  action  was  commenced  by 
respondent  Steven  Breckenridge,  a  minor, 
by  W.  H.  Cobum,  bis  guardian  ad  litem, 
against  appellant,  American  Eagle  Consoli- 
dated Mining  Company,  Limited,  a  corpora- 


tion, to  recover  damages  for  personal  Inju- 
ries. In  the  year  1903  appellant  was  engaged 
in  the  development  and  operation  of  a  cer- 
tain mine  near  Elk  in  the  state  of  Idaho,  and 
employed  respondent  to  perform  certain  la- 
bor In  and  about  said  mine.  While  so  em- 
ployed respondent  was  engaged  in  blasting 
rock  using  giant  powder,  dynamite,  fuses, 
and  other  dangerous  agencies,  when  on  or 
about  July  31,  1903,  a  blast  was  premature- 
ly discharged  causing  him  to  sustain  serious 
injuries.  Respondent,  a  mature  young  man, 
weighing  about  175  pounds,  of  ordinary  in- 
telligence, neorly  19  years  of  age,  had  been 
earning  wages  in  various  employments  for 
a  number  of  years,  and  was  earning  $3 
per  day  at  tlie  time  oi  the  accident  He 
contends  that  blasting  was  no  part  of  his 
duty,  he  having  been  employed  to  do  com- 
mon labor.  While  this  is  true,  he  had,  sev- 
eral M-eeks  prior  to  his  injury,  worked  for 
appellant  at  drilling  holes,  and  preparing  and 
discharging  blasts  in  a  tunnel.  Afterwards 
he  worked  for  about  three  weeks  at  blowing 
out  large  stumps  and  rock  in  a  roadway, 
tnd  was  blasting  rock  in  an  open  cut  at  the 
time  of  his  injury.  In  doing  this  work  he 
drilled  holes  under  said  stumps  or  in  the 
rock,  placed  from  one  to  three  sticks  of 
powder  therein  which  he  tamped,  placed  a 
cap  upon  the  powder,  attached  a  triple  tape 
fuse  from  16  to  24  Inches  in  length,  and 
tamped  dirt  around  said  fuse,  which  he  then 
ignited  with  a  torch.  He  had  been  instruct- 
ed by  appellant  to  make  this  torch  by -tak- 
ing paper  wrappers  from  the  powder,  at- 
taching them  to  a  stick  about  two  feet  In 
length,  and  as  the  paper  was  saturated  with 
glycerine.  Ignite  it,  thus  providing  a  ton* 
with  which  he  could  ii^t  the  fuse.  This 
being  done  it  was  his  duty  to  withdraw  to 
a  place  of  safety  before  the  burning  fuse 
caused  an  explosion.  Respondent  alleged 
appellant  was  guilty  of  negligence  in  two 
particulars:  (1)  In  providing  fuse  of  an  un- 
safe and  inferior  quality,  that  was  liable  to 
bum  too  rapidly  and  cause  a  premature  ex- 
plosion; (2)  in  falling  to  properly  Instmct 
respondent  who  was  Inexperienced,  and  not 
familiar  with  bis  work,  also  directing  him 
to  use  a  torch  made  from  the  paper  wrap- 
pers, which  he  alleged  made  such  a  blaze 
and  noise  when  burning,  as  to  render  it  im- 
possible for  him  to  know  when  a  fuse  was 
lighted.  The  first  allegation  of  negligence 
as  to  the  character  of  the  fuse  was  with- 
drawn from  the  case  by  order  of  the  count 
and  abandoned  by  respondent,  the  evidence 
clearly  showing  it  to  have  been  of  the  best 
qualii^.  Upon  the  trial  the  court  denied  ap- 
pellant's motion  for  a  nonsuit,  and  also  de- 
nied its  motion  for  a  directed  verdict  Said 
motions  being  based  .upon  the  contentions: 
(1)  That  no  negligence  was  shown  upon  the 
part  of  appellant:  (2)  that  respondent  was 
guilty  of  contributory  negligence.  The  jury 
returned  a  verdict  In  favor  of  respondent 
for  $20,000.    This  was  by  the  trial  court  with 
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respondent's  consent  reduced  to  $5,000,  for 
which  latter  sum  a  judgment  was  entered, 
and  this  appeal  has  been  taken. 

Of  the  several  assignments  of  error  It  will 
be  only  necessary  to  consider  those  based 
upon  the  refusal  of  the  trial  court  to  grant 
appellant's  motions  for  a  nonsuit  and  a  di- 
rected verdict.  B^rom  respondent's  testi- 
mony it  appears  that  when  he  first  became 
an  employe  of  appellant  be  was  sent  to  a 
tunnel  to  help  with  certain  drilling  and 
blasting  and,  as  he  expressed  it,  keep  anoth- 
er employ^  from  injuring  or  killing  himself. 
He  went  to  the  tunnel,  drilled  all  night, 
prepared  numei-ous  blasts  and  discharged 
them  at  midnight  and  again  In  the  early 
morning,  doing  his  work  In  perfect  safetr 
and  to  the  complete  satisfaction  of  his  em- 
ployer. Afterwards  he  was  engaged  in  certain 
rondwork  where  It  became  necessary  to 
blast  out  large  stumps  and  stones  which  he 
did  under  the  instructions  and  directions  of 
appellant's  manager.  He  was  thus  employ- 
ed for  about  three  weeks  doing  his  work 
successfully  and  without  Injury,  all  the  time 
using  a  torch  made  from  paper  wrappings 
taken  from  the  sticks  of  powder.  He  testi- 
fied that  be  had  previously  drilled  for  blast- 
ing upon  a  railroad;  that  be  knew  powder  to 
be  dangerous;  that  if  fire  came  in  contact 
with  it  it  would  burn  and  explode;  that  in 
blasting  the  stumps  he  had  used  the  paper 
torch,  and  always  knew  when  a  fuse  ignited. 
He  furtlier  testified  that  at  the  time  of  the 
accident  he  hnd  drilled  two  holes  one  In  a 
horizontal  position  about  one  foot  deep,  and 
one  in  a  vertical  position  considerably  deep- 
er; that  he  removed  the  wrappers,  placing 
one  stick  of  powder  in  the  smaller  bole,  and 
two  or  three  sticks  in  the  larger  one;  that  he 
tamped  the  powder  with  an  iron  spoon, 
which  was  contrary  to  his  Instructions,  be 
tiaving  been  ordered  to  use  a  stick;  that  he 
placed  a  cap  on  each  charge  of  powder,  at- 
tached a  fuse  about  18  Inches  In  length,  then 
tamped  dirt  into  the  horizontal  hole  filling 
It  to  the  surface,  but  did  not  tamp  any  dirt 
Into  the  vertical  hole,  leaving  it  open  with 
the  powder  exposed.  He  then  prepared  and 
lit  his  torch  which  he  applied  to  the  fuse  in 
the  open  hole.  Seeing  that  this  fuse  was 
burning,  be  took  one  step  aside  for  the  pur- 
pose of  igniting  the  other  fuse,  when  the 
first  charge  exploded,  causing  him  serious  In- 
jury. The  blast  not  lighted  was  found  to 
be  in  proper  condition,  and  was  discharged 
some  time  after  the  accident  The  charge 
which  exploded  was  the  one  not  tamped  with 
dirt,  which  the  testimony  shows  should  have 
been  done. 

We  have  carefully  examined  the  evidence 
and  are  unable  to  flud  that  It  supports  re- 
spondent's contention  to  the  eftect  that  the 
torch  was  an  improper,  unsafe,  or  dangerous 
coutrivance.  On  the  contrary  It  was  shown 
to  have  been  in  common  use  with  experi- 
enced and  careful  miners.  It  Is  true  that 
respondent  attempted  to  claim  the  contrary 


In  bis  evidence,  still  he  admits  that  he  had 
used  It  with  absolute  safety  for  several 
weeks  prior  to  the  accident,  and  always 
knew  when  a  fuse  was  ignited  by  It  One 
Malloy,  a  witness  for  respondent  first  stated 
that  he  thought  the  torch  would  keep  re- 
spondent from  knowing  whether  the  fuse 
was  lighted,  but  admitted  he  never  tried  It 
After  experimenting  with  a  fuse  in  the  court* 
room  he  testified  as  follows:  "Q.  Do  I  tm- 
derstand  you  to  say  that  a  person  can  take 
a  fuse  like  that  and  cannot  tell  whether  the 
fuse  was  set  off  or  not?  Will  you  cut  anoth- 
er piece  of  fuse,  please?  (Witness  illustrates 
with  burning  fuse  again.)  •  *  •  Q.  Any 
man  would  know  whether  that  fuse  was 
burning  or  not,  wouldn  t  he?  A.  Why,  yes, 
I  guess  he  would.  •  *  *  Q.  So  that  a 
person  could  hardly  miss  knowing  that  the 
fuse  was  on  fire?  A.  No,  not  If  he  watched 
bis  fuse.  Q.  Well,  if  he  paid  any  atten- 
tion he  couldn't  help  but  know  It?  A.  Yes, 
sir;  you  have  to  pay  attention.  It  is  a  thing 
worth  watching,  you  cannot  light  it  by 
random."  There  can  be  no  question  but 
that  respondent  utterly  failed  to  show  any 
negligence  upon  appellant's  part  in  instruct- 
ing him  to  use  the  wrappers,  which  his  own 
evidence  showed  were  not  dangerous,  as  be 
would  have  no  difficulty  in  knowing  when 
the  fuse  was  lighted. 

It  Is  unnecessary  to  enter  into  a  detnlled 
discussion  of  the  evidence.  There  Is  an  ut- 
ter absence  of  proof  showing  any  negligence 
upon  the  part  of  appellant,  while  respond- 
ent's own  testimony  shows  the  accident  to 
have  been  the  result  of  his  negligence  in 
not  tamping  dirt  into  the  hole  In  which  he 
had  placed  the  larger  blast  the  one  which 
exploded.  He  admits  he  used  an  Iron  spoon 
In  tamping  the  powder,  and  that  he  might 
have  smeared  it  along  the  sides  of  the  hole 
which  he  had  drilled.  It  is  undisputed  that 
when  a  fuse  ignites  it  Immediately  spits  fire 
or  sparks,  and  that  If  one  of  these  sparks 
should  come  in  contact  with  the  powder  an 
immediate  explosion  mifi^t  result  The  theo- 
ry of  appellant,  which  we  think  the  evi- 
dence sustains,  is  that  a  spark  from  the  fuse 
fell  Into  the  open  hole,  struck  the  powder  and 
caused  a  premature  explosion  before  the  fuse 
could  have  otherwise  burned  its  entire  length. 
In  order  that  respondent  may  recover  it  is 
not  sufllcient  to  merely  show  the  premature 
explosion,  and  his  Injuries,  but  a  further 
showing  must  be  made  of  some  negligence 
on  the  part  of  appellant  as  the  proxi- 
mate cause  of  the  accident  without  contrib- 
utory negligence  on  the  part  of  respondent. 
No  negligence  of  appellant  being  shown, 
and  contributory  negligence  appearing  In- 
disputably on  the  part  of  respondent  no  re- 
covery can  be  had  herein. 

The  judgment  Is  reversed,  and  the  action 
dismissed. 

MOUNT,  C.  .7..  and  ROOT.  H.\DLEY, 
FULLERTON,   and   DUNBAR,   JJ.,  concur. 
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KLICKITAT  WAREHOUSE  CO.  t.  KLICKI- 
TAT COUNTY  et  al. 

'Supreme    Court   of    Washington.    March    15, 
1900.) 

Taxation— Pkbsonal    Pbopebtt— Libw, 

Sess.  Laws  1903,  p.  73,  c.  59,  passed  with 
an  emergency  clause,  by  section  3,  provides  that 
taxes  assessed  on  personal  property  shall  be 
a  lien  on  all  the  real  and  personul  property  of 
the  person  assessed  from  and  after  the  date 
"such  assessment"  is  made.  Held,  that  the 
term  "assessment,"  as  so  used,  meant  the  list- 
ing of  the  property  for  taxation  by  the  county 
assessor,  so  that  the  lien  for  taxes  assessed  on 
personal  property  under  such  act  attached  im- 
mediately on  the  listing  and  valuing  of  proper- 
ty by  the  county  assessor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent.  Oig.  TaxaUon,  S  942.] 

Appeal  from  Superior  Court,  Klickitat 
County;  A  L.  Miller,  Judge. 

Suit  by  the  Klickitat  Warehouse  Company 
against  Klickitat  county  and  another.  From 
a  Judgment  in  favor  of  defendants,  plaintiff 
appeals.    Affirmed. 

W.  B.  Presby  and  P.  D.  Chamberlain,  for 
appellant    R  C.  Ward,  for  respondents.  ' 

CROW,  J.  This  action  ^as  commenced 
by  the  Klickitat  Warehouse  Company,  a 
corporation,  appellant,  to  enjoin  the  respond- 
ents, Klickitat  county  and  T.  B.  Montgom- 
ery, Its  treasurer,  from  selling  two  ware- 
bouses  In  said  county,  one  at  Goldendale  and 
one  at  CenterviUe,  Wash.,  for  taxes  on  wheat 
assessed  to  the  Balfour,  Guthrie  &  Co.,  of 
Portland,  Or.  The  complaint  alleged  that 
the  Northern  Wharf  &  Warehouse  Company, 
an  Oregon  corporation,  built  both  of  said 
warehouses  in  the  year  1002,  and  on  August 
1,  1908,  sold  them  to  appellant;  that  early 
In  the  year  1906  Klickitat  county  assessed 
both  warehouses  and  IBo.OUO  bushels  of  wheat 
located  therein  as  the  i)ersonal  property  of 
Balfour,  Outhrle  &  Co.;  that  the  total  taxes 
on  said  wheat  and  warehouses  was  $2,500.96; 
that  appellant  tendered  $133.20,  the  total 
tax  on  the  warehouses,  which  respondents 
refused  to  accept,  and  that  the  respondents 
have  advertised  said  two  warehouses  for 
sale  to  satisfy  said  entire  sum  of  $2,509.96. 
Respondents  by  their  answer  allege  that 
said  warehouses  were  the  property  of  Bal- 
four, Guthrie  &  Co.  from  the  time  of  the 
listing  of  said  warehouses  and  said  wheat 
for  taxation  until  August  1,  1903.  Findings 
of  fact  were  made  in  accordance  with  the 
respondents'  contention,  their  substance  in 
so  far  as  they  affect  this  opinion  being  that 
the  Northern  Wliarf  &  Warehouse  Company 
was  not  at  any  of  the  times  alleged  In  the 
complaint  the  owner  of  said  warehouses, 
but  that  said  warehouses  were  built  in  the 
spring  of  1902  by  Balfour,  Guthrie  &  Co., 
who  continued  to  own  the  same  until  after 
the  assessment  of  said  warehouses  and 
wheat  contained  therein;  that  the  Northern 
Wharf  &  Warehouse  Company  performed 
certain   acts   in  their   construction  as   the 


agent  of  Balfour,  Guthrie  &  Co.;  that 
ail  acts  of  the  Northern  Wharf  &  Ware- 
house Company  In  the  management  of  said 
warehouses,  since  the  same  were  built,  were 
also  performed  as  agents  of  Balfour,  Guthrie 
&  Co.,  and  that  the  treasurer  of  Kllcnitat 
county  had,  prior  to  the  commence- 
ment of  the  action,  advertised  said  ware- 
bouses  for  sale  to  satisfy  the  amount  due  for 
taxes  thereon,  and  also  on  said  wheat  Up- 
on said  findings,  the  court  entered  judgment 
in  favor  of  respondent  from  which  Judg- 
ment this  appeal  has  been  taken. 

The  first  assignment  of  error  is  based  up- 
on the  contention  that  the  findings  of  fact 
made  by  the  trial  court  were  not  sustained 
by  the  evidence.  We  nave  carefully  ex- 
amined the  evidence,  and  are  satisfied  that 
the  findings  are  fully  warranted  thereby, 
and  will  not  disturb  the  same. 

The  principal  assignment  of  error  urged 
by  appellant  is  based  upon  the  contention 
that  under  the  law  of  this  state  as  it  existed 
In  1903,  the  tax  assessed  against  said  wheat 
and  warehouses,  which  were  personal  prop- 
erty, did  not  become  a  lien  until  after  Sep- 
tember 1,  1903.  Prior  to  1903,  taxes  as- 
sessed upon  personal  property  became  a 
lien  upon  all  real  and  personal  property  of 
the  person  assessed  from  and  after  the  first 
Monday  of  February  next  succeeding  the 
date  of  their  levy.  Balllnger's  Ann.  Codes 
&  St  S  1740.  On  March  9,  1903,  the  Legis- 
lature passed,  with  an  emergency  clause,  an 
amendatory  act  (Sess.  Laws  19^,  p.  73,  c. 
59),  section  3  of  which  act  provided  that  the 
taxes  assessed  upon  personal  property  shall 
be  a  lien  upon  all  the  real  and  personal 
property  of  the  person  assessed,  from  and 
after  the  date  upon  which  such  assessment 
Is  made.  As  appellant  acquired  Its  ware- 
houses on  August  1,  1903,  It  now  contends 
such  warehouses  were  not  subject  to  any 
lien  for  taxes  on  said  wheat  for  the  year 
1903,  for  the  rear-on  that  under  said  amenda- 
tory act  the  assessment  of  personal  prop- 
erty Is  not  completed  until  the  state  board 
of  equalization  has  fully  discharged  Its 
duties;  that  said  board  does  not  meet  until 
the  first  Tuesday  In  September,  section  1716, 
Bnllinger's  Ann.  Codes  &  St.,  and  hence  no 
lien  existed  on  the  warehouses  before  they 
became  the  property  of  appellant  In  sup- 
port of  this  position  appellant  cites:  Hunt 
T.Fawcett  8  Wash.  396,  399,  36  Pac.  318,  319, 
where  this  court  said:  "It  appears  from 
the  pleadings  that  only  such  Indebtedness 
as  was  Incurred  after  the  assessment  of 
18.02  became  operative  was  Invalid,  and  It 
therefore  becomes  Important  to  ascertabi 
that  date.  It  Is  claimed  by  the  appellant 
that  It  was  the  20th  day  of  Augtist  1802, 
because  upon  that  day  the  county  board  of 
equalization  adjourned  and  the  rolls  were 
footed.  But  we  are  of  the  opinion  ttiat 
said  assessment  did  not  take  effect  until 
October  15,  1802.  On  that  day  the  work  of 
the  state  board  of  equalization  was  corn- 
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pleted,  and  then,  and  not  until  tlien,  did  tbe 
value  of  tlie  property  in  tlie  couuty,  for  tbe 
puriK>ses  of  state  and  county  taxation,  be- 
come fixed  and  certain."  In  deciding  when 
respondent's  tax  Hen  attached,  it  becomes  neces- 
sary for  us  to  construe  section  3  of  the  act 
of  1903,  and  determine  tbe  meaning  of  tbe 
word  "assessiueut"  as  tbere  used.  Tbe 
ruling  in  Hunt  t.  Fawcett  was  undoubtedly 
correct,  but  in  tbat  case  this  court  was  pass- 
ing upon  tbe  meaning  of  tbe  word  "assess- 
ment." as  used  in  section  6,  art.  8,  of  tbe 
Constitution  of  tbis  state,  which  fixes  tbe 
method  of  arriving  at  the  limit  of  munici- 
pal indebtedness.  The  word  "assessment" 
may  have  different  meanings  according  to 
Its  use.  Welty,  in  bis  work  on  Assessments, 
at  section  2,  says:  "There  Is  still  another 
sense  in  which  tbe  word  'assessment'  is 
used,  and  by  which  la  meant  an  official  list- 
ing of  persona  and  property,  with  an  esti- 
mate of  the  value  of  the  property  of  each, 
for  the  purpose  of  taxation." 

Respondents  contend  tbat  tbe  word  "as- 
sessment" as  used  in  section  3  of  the  act  of 
1()03,  refers  to  the  act  of  tbe  county  assessor 
or  his  deputy  in  placing  bis  valuation  on 
personal  property  listed  wit'u  htm  by  tbe  own- 
er. We  think  this  contention  should  be  sus- 
tained. In  construing  this  statute,  we  must 
Inquire  into  the  purpose  sought  to  be  accom- 
plished by  its  enactment  It  is  common 
knowledge  that  under  the  former  statute  (Bal- 
llnger's  Ann.  Codes  &  St  |  1740),  where  per- 
sonal property  was  listed  in  one  year  and  a 
lien  for  taxes  did  not  attach  until  the  follow- 
ing February,  large  amounts  of  such  prop- 
erty changed  bands  or  were  removed  from 
the  county  after  listing  and  before  the  lien 
attached,  and  tbe  taxes  could  not  be  collect- 
ed. The  Legislature  evidently  intended  to 
remedy  this  evil  by  causing  the  Uoi  to  at- 
tach at  an  earlier  date.  To  do  this  It 
passed  the  act  of  1903,  adding  tbe  emergency 
clause  with  tbe  evident  intention  of  having 
liens  attach  immediately  during  the  then 
current  year.  If  appellant's  contention  is 
correct  and  no  lien  attached  until  after  Sep- 
tember 1,  1903,  the  emergency  clause  was 
neither  necessary  nor  of  any  value.  The' 
word  "assessment,"  as  frequently  used  in  our 
revenue  laws,  undoubtedly  refers  to  tbe  act 
of  the  assessor  in  placing  his  valuation  on 
property  listed  with  him.  Section  1662,  Bal- 
linger's  Ann.  Codes  &  St,  referring  to  migra- 
tory stock,  reads  as  follows:  "When  any 
cattle,  horses,  sheep,  or  goats  are  driven  into 
any  county  of  tbis  state  for  the  purpose  of 
grazing  therein  at  any  time  after  the  first 
Monday  in  April  in  any  year,  they  shall  be 
liable  to  be  assessed  for  all  taxes  leviable 
in  that  county  for  tbat  year,  tbe  same  as  if 
they  bad  been  in  the  county  at  tbe  time  of 
tbe  annual  assessment,  and  it  shall  be  the 
duty  of  the  assessor  in  any  county  In  which 
any  of  said  stock  are  driven,  to  assess  the 
same,  and  tbe  taxes  on  said  stock  shall  be- 
come due  upon  tbe  assessment  of  tbe  same, 


and  the  sheriff  shall  collect  said  taxes  at 
once  in  tbe  manner  prescribed  by  law  for 
the  collection  of  delinquent  taxes :  Provided, 
tbat  such  stock  has  not  been  assessed  in  some 
other  county  in  this  state  for  tbat  year." 
Tbe  apparent  purpose  of  tbis  section  was  to 
enforce  tbe  collection  of  taxes  upon  stock 
before  it  could  be  driven  out  of  tbe  county, 
and  tbe  word  "assessment,"  as  used  in  the 
clause  "and  the  taxes  on  said  stock  shall  be- 
come due  upon  tbe  assessment  of  tbe  same," 
undoubtedly  referred  to  tbe  assessment  made 
by  the  county  assessor.  To  bold  otherwise 
would  cause  the  act  to  become  a  dead  letter. 
Again,  in  section  1704.  Ballinger's  Ann.  Codes 
&  St.  the  word  "assessment"  is  used  as  re- 
ferring to  tbe  duties  and  acts  of  tbe  assessor 
in  listing  property,  placing  bis  valuation 
thereon,  and  entering  tbe  same  upon  his 
assessment  books.  In  section  1714  It  is  pro- 
vided that  tbe  county  commissioners  as  a 
board  of  equalization  shall  examine  and  com- 
pare the  returns  of  the  assessment  of  tbe 
property  of  tbe  county,  evidently  referring 
to  the  assessment  made  by  the  county  asses- 
sor. 

Taking  Into  consideration  the  manner  In 
which  this  word  has  been  repeatedly  used  in 
our  revenue  laws,  and  the  purpose  sought 
to  be  accomplished  by  section  3  of  the  act 
of  1003,  we  bold  that,  under  said  section, 
the  lien  for  taxes  on  personal  property  at- 
taches to  the  personal  property  and  real  es- 
tate of  the  perso,n  assessed  Immediately  when 
such  personal  property  is  listed  with  the 
county  assessor,  and  be  has  placed  his  value 
thereon.  As  these  acts  were  fully  performed 
prior  to  August  1,  1003,  the  taxes  became  a 
lien  on  said  warehouses  before  appellant  ac- 
quired Its  title. 

The  Judgment  Is  affirmed. 

MOUNT.  C.  J.,  and  FDLLERTON,  HAD- 
LEY,  BOOT,  and  DUNBAR,  JJ.,  concur. 


(42  Wash.  »4> 

HANNA  V.  HATNES  et  al. 

(Supreme    Court   of    Washington.    March    15, 
1000.) 

1.  BBOKEBS— ACTINO    FOB    Pabtt    Advebselt 

iNTEBEsrrED— Relief— Conditions. 

A  purchaser,  employing  a  broker  to  pur- 
chase  Innd  under  an  sfirrMnient  providin)^  that 
the  profits  on  a  resale  should  be  equally  divided 
between  them,  disrovered  that  the  broker  was 
guilty  of  constructive  fraud,  because  of  his  agree- 
ment with  the  vendor  for  a  commission  on  mak- 
ing a  sale.  The  purchaser  accepted  tbe  benefits 
of  the  services  of  the  broker.  Held,  that  the 
purchaser,  is  order  to  obtain  a  rescission  of  the 
agreement,  roost  pay  to  the  broker  the  value 
of  his  services. 

2.  Same  —  Existence  of  Rbiation  —  Con- 

BTBUCTIVE  FbADD. 

A  purchaser  employed  a  broker  to  purchase 
land  under  an  agreement  providinK  that  the 
profits  on  a  resale  should  be  divided  between 
them.  The  broker  was  informed  by  a  third 
person  that  the  owner  of  the  land  -would  sell 
for  SIO.OOO  and  pay  a  commission  of  $500. 
The  broker  purchased  the  land  for  the  purcbas- 


Digitized  by 


Google 


862 


84  PAOIFIO  RBPORTBB. 


(Wash. 


er,  and  paid  the  owner  $9,500  and  oCtered  to  pay 
$500  to  the  third  person  as  bis  commission  who 
insisted  that  he  should  share  with  the  broker 
in  the  profits  on  a  resale.  The  broker  paid 
$250  to  the  third  person  and  retained  the  bal- 
ance and  agreed  to  give  bim  a  half  interest 
in  the  selling  profits.  Held,  that  the  relation 
of  principal  and  agent  existed  between  the  pur- 
chaser and  the  broker,  and  the  broker  was  guilty 
of  constructive  fraud  in  concealing  from  the 
purchaser  the  fact  that  he  received  a  commis- 
sion from  the  owner,  rendering  the  agreement 
between  them  voidable  at  the  election'  of  the 
purchaser.  . 

3.  Same— BuBDEN  of  Pboof. 

A  broker,  employed  to  purchase  land  who 
conceals  from  the  purchaser  the  fact  that  the 
vendor  will  pay  the  broker  a  commission  on 
making  a  sale,  has  the  burden  of  proving  per- 
fect fairness  in  the  transaction,  and,  in  the 
absence  of  satisfactory  proof,  equity  will  treat 
bim  as  guilty  of  constructive  fraud. 

Appeal  from  Superior  Court,  King  Coun- 
ty;   Mitchell  Gilliam,  Judge. 

Action  by  S.  E.  Hanna  against  M.  D. 
Haynes  and  otliers.  From  a  conditional 
judgment  for  plaintiff,  she  and  defendant 
the  Haynes-Cowen  Company  appeal.  Af- 
firmed. 

Fred  H.  Peterson,  R.  A.  Hulbert,  and 
H.  O.  Force,  for  appellant  Ilanna.  MeClure 
&  McCiure,  for  appellant  Haynes-Cowen 
Co. 


HADLEY,  J.  This  action  Involves  a  some- 
what complicated  controversy  concerning  the 
setvices  of  real  estate  broilers.  The  action 
was  originally  brought  by  the  plaintiff  S.  B. 
Uanna,  against  the  defendants  M.  D.  Haynes 
and  Charles  Cowen,  as  copartners,  under 
the  firm  name  of  Haynes-Cowen  Company. 
The  complaint  alleged  that  the  plaintiff  em- 
ployed said  Haynes  as  her  broker  and  con- 
fidential agent,  for  the  pvu-pose  of  purchas- 
ing real  estate  for  her,  and  that  she  re- 
posed special  confidence  and  trust  In  bim; 
thut  In  March,  1904,  be  represented  to  plain- 
tiff that  he  could  purchase  for  her  the  east 
half  of  the  westerly  half  of  lots  2  and  3 
in  block  2G  of  A.  A.  Denny's  addition  to 
Seattle,  for. the  sum  of  $10,000;  that  said 
sum  was  the  net  purchase  price  to  the  own- 
er; that  be,  Haynes,  represented  to  plaintiff 
that  be  would  negotiate  the  purchase  of  the 
property  for  plaintiff,  and  that  Inasmuch 
as  the  owner  would  pay  no  commission,  be, 
Haynes,  would  accept  In  full  for  his  services 
one-half  of  the  net  profits  that  should  re- 
sult from  such  purchase  in  the  event  of  a 
resale  of  the  property;  that,  relying  upon 
such  representations,  the  plaintiff  so  agreed 
with  said  Haynes,  and  thereupon  a  written 
memorandum  to  said  effect  was  drawn  and 
signed  by  the  plaintiff  and  by  Haynes-Cowen 
Company.  This  written  memorandum  also 
recites  that  Haynes-Cowen  Company  will  en- 
deaver  to  get  options  on  the  remaining  por- 
tions of  said  lots,  and  that  any  profits  aris- 
ing from  the  sale  of  any  portion  of  the  lots 
shall  be  equally  divided  between  the  plain- 
tiff and  Haynes-Cowen  Company.    It  is  al- 


leged that  the  plaintiff,  through  said  defend- 
ants thereupon  purchased  the  portion  of  said 
lots  above  particularly  described,  for  the 
sum  of  $10,000;  that  In  February,  1905,  the 
plaintiff,  for  the  first  thne,  learned  that 
the  representations  so  made  by  said  Haynes 
were  untrue,  and  were  made  for  the  purpose 
of  deceiving  her,  and  to  induce  her  to  enter 
Into  said  agreement;  that  In  truth  said  de- 
fendants, at  the  time  plaintiff  purchased 
the  property,  were  the  agents  and  brokers  of 
the  vendor,  and  were  paid  by  him  the  sum 
of  $500  for  effecting  the  sale  to  plaintiff: 
that  upon  learning  such  facts,  plaintiff  re- 
fused to  ratify  or  abide  by  the  agreement,  and 
still  refuses.  She  asks  tliat  the  agreement 
be  declared  void,  and  that  it  shall  be  canceled. 

Haynes-Cowen  Company  answered  the  com- 
plaint, and  also  Interposed  a  cross-complaint, 
to  the  following  effect:  That  out  of  the 
$10,000  purchase  price  for  said  property  de- 
fendants paid  a  commission  of  $500;  that 
they  immediately  took  steps  in  accordance 
with  their  agreement  with  plaintiff  to  pro- 
cure options  upon  the  remaining  portions 
of  said  lots,  and  did  procure  such  option 
upon  the  west  half  of  the  westerly  half 
thereof,  and  that  the  same  was  afterwards 
purchased,  title  thereto  being  taken  by  the 
plaintiff;  that  the  purchase  price  therefor 
was  $13,000,  and  that  the  same  was  obtained 
in  the  following  manner,  to  wU:  The  south 
half  of  the  west  half  of  lot  3  was  sold  by 
plaintiff  and  defendants  for  $10,000,  and 
the  plaintiff  furnished  the  additional  $3,000; 
that  defendants  had  full  charge  of  all  said 
negotiations;  that  plaintiff  has  invested  the 
sum  of  $1.3,000,  and  that  there  remains  un- 
sold the  north  half  of  the  west  half  of  lot 
3,  and  the  west  half  of  lot  2,  the  value 
of  which  is  $40,000;  that  defendants'  In- 
terest therein  Is  of  the  value  of  $12,500. 
At  the  trial,  to  conform  to  certain  testimony 
as  to  value,  the  cross-complaint  was  amended 
so  as  to  state  the  full  value  as  $56,000,  and 
defendants'  interest  therein  as  $21,500.  It 
is  alleged  that  plaintiff  Is  endeavoring  to 
defraud  the  defendants  of  their  Interest  In 
the  property,  and  has  refused  to  account  to 
them.  The  cross-complaint  asks  for  the  ap- 
pointment of  a  receiver  to  sell  the  property 
and  divide  the  proceeds  according  to  the 
terms  of  said  agreement 

The  copartnership  of  Foster-Knipe  Com- 
pany filed  a  complaint  in  Intervention,  also 
making  one  L.  B.  May  a  defendant  thereto. 
The  interveners  allege  that  the  owner  of  the 
first  tract  purchased  by  plaintiff  had  placed 
the  property  with  them  for  sale  at  the  price 
of  $10,000,  out  of  which  they  were  to  re- 
ceive a  commission  of  $500;  that  they  author- 
ized said  May  to  procure  a  purchaser  at  said 
price,  in  which  event  he  should  have  one- 
half  of  such  commission;  that  May  secret- 
ly placed  the  property  In  the  hands  of 
Haynes-Cowen  Company,  who  effected  the 
sale  to  plaintiff;  that  May  has  not  tc- 
counted  to  Interveners  for  their  share  of 
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said  conuulsslon;  that  M^y  arranged  with 
Hayues-Cowen  Company  to  share  equally 
with  the  latter  in  their  interest  arising  from 
the  re-sale  of  the  property,  and  the  Inter- 
veners asli  that  they  shall  be  declared  to  be 
the  owners  of  an  undivided  half  of  that  in- 
terest, and  that  said  May  and  Haynes-Cowen 
Company  shall  be  held  to  be  the  owners  of 
the  other  half.  May  answered  the  complaint 
in  intervention  with  denials,  and  also  filed 
a  cross-complatnt  against  Haynes-Cowen 
Company,  claiming  a  half  interest  with  them 
in  the  profits  accruing  to  them  from  the  re- 
sale of  the  property. 

The  various  conflicting  claims  as  above 
shown  were  heard  by  the  court  at  the  trial, 
and  a  judgment  rendered  with  respect  there- 
to. The  Judgment  provides  that,  If  the  plain- 
tiff shall  within  thirty  days  pay  Into  the 
registry  of  the  court  $1,575,  then  the  agree- 
ment between  her  and  Haynes-Cowen  Com- 
pany shall  be  canceled;  that  if  she  shall 
not  so  pay  said  sum,  then  an  accounting 
shall  be  taken  between  the  parties  as  to 
the  profits  arising  from  the  purchase  and 
sale  of  said  property,  and  the  same  shall  be 
divided  as  follows:  The  profits  from  the 
west  half  of  the  west  half  of  said  lots  to 
be  divided  equally  between  the  plaintiff  and 
Haynes-Cowen  Company,  and  those  arising 
from  the  east  half  of  the  west  half  of  the 
lots  shall  be  divided  as  follows:  One-half 
to  plaintiff,  one-fourth  to  Haynes-Cowen 
Company,  one-eighth  to  Foster-Knlpe  Com- 
pany, and  one-eighth  to  L.  B.  May.  It  Is 
fnrUier  provided  that  in  case  $1,575  shall 
be  paid  into  the  registry  of  the  court  as 
aforesaid,  then  $1,450  thereof  shall  be  paid 
to  Haynes-Cowen  Company  and  $125  to 
Foster-Knipe  Company,  and  in  such  case  It 
is  also  provided  that  Foster-Knipe  Company 
shall  have  Judgment  against  L.  B.  May  for 
$125.  No  costs  were  awarded  to  any  of  the 
parties.  The  plaintiff  Hanna  and  the  defend- 
ants Haynes-Cowen  Company  have  appealed. 
The  other  parties  to  the  Judgment  are  mak- 
ing no  contention  against  It  in  this  court. 

The  contention  of  appellant  Hanna  is  that 
it  was  error  to  award  appellants  Haynes- 
Cowen  Company  any  relief  whatever;  while 
the  latter  contend  that  they  should  have  been 
awarded  the  full  one-half  interest  in  all 
profits  arising  from  the  purchase  and  sale 
of  all  of  said  property.  The  court  found 
that  Haynes-Cowen  Company  were  the  agents 
of  appellant  Hanna,  and  that  they  were 
guilty  of  constructive  fraud  in  concealing 
from  her  the  fact  that  they  received  $250 
of  the  $500  commission  paid  by  the  vendor 
on  account  of  the  first  sale.  It  was,  how- 
ever, the  view  of  the  court  that,  notwith- 
standing such  constructive  fraud  should  oper- 
ate to  cancel  the  agreement  between  appel- 
lant Hanna  and  Haynes-Cowen  Company 
as  to  division  of  profits  from  the  property 
purchased  and  sold,  still,  under  all  the  at- 
tending drcumstances,  she  must  do  equity 
before  she  Is  entitled  to  such  cancellation. 


The  evidence  shows  that.  In  pursuance  of 
said  agreement,  Haynes-Cowen  Company  pro- 
cured options  upon  other  property  than  that 
which  was  first  bought,  which  resulted  in 
additional  purchases  by  appellant  Hanna; 
that  the  negotiations  were  all  conducted  by 
Hayues-Cowen  Company;  that  the  latter  took 
charge  of  said  property,  collected  rents,  paid 
assessments,  arranged  for  water  and  sewer 
connections,  looked  after  assessments  for 
sewers,  water  mains,  sidewalks,  regrading  the 
streets,  and  other  municipal  assessments  up- 
on the  property;  that  at  the  time  of  the 
commencement  of  this  action,  of  the  property 
so  procured  for  appellant  Hanna,  she  still 
held  the  title  to  the  west  half  of  lot  2  and 
the  north  half  of  lot  3,  and  that  the  same 
has  since  been  sold  for  $36,000,  a  net  profit 
of  $20,000  being  realized  therefrom;  that 
the  services  of  Haynes-'Cowen  Company  have 
resulted  In  very  great  profit  to  apppellant 
Hanna,  and  are  reasonably  worth  $1,575, 
the  same  being  Itemized  in  the  findings. 

The  court  therefore  held  that  to  entitle 
her  to  the  cancellation  of  the  agreement,  she 
must  pay  the  above  sum  as  the  reasonable 
value  of  services  which  resulted  In  such  great 
profit  to  her.  We  think  this  was  not  error. 
The  amount  found  by  the  court  Is  not  unrca- 
Bonhble  under  the  testimony.  It  is  a  well- 
settled  principle  that  he  who  seeks  the  aid 
of  a  court  of  equity  must  do  equity.  He 
cannot  retain  what  he  has  received  from  an- 
other in  pursuance  of  a  contract,  and  at  the 
same  time  ask  the  rescission  in  full  of  such 
contract.  He  must  at  least  offer  to  restore 
the  status  of  the  parties  as  It  was  prior  to 
the  contract  Appellant  Hanna  has  received 
and  accepted  the  benefit  of  the  services  of 
Haynes-Cowen-  Company.  She  must  there- 
fore restore  the  value  of  those  services  before 
she  is  entitled  to  a  rescission  of  the  con- 
tract 1  Pomeroy's  Eq.  Jur.  (3d  Ed.)  $  385; 
Lane  y.  Latimer,  41  Ga.  171;  Anderson  v. 
Anderson  Food  Co.  (N.  J.  Ch.)  57  Atl.  489; 
Sullivan  V.  California  R.  Co.  (Cal.)  75  Pac. 
767;  Alexander  v.  Wallace,  18  Tenn.  105; 
Starrett  v.  Keating.  61  111.  App.  189;  Nutter 
V.  O'Donnell,  6  Colo.  2f53;  Byars  v.  Spencer, 
101  III.  429,  40  Am.  Rep.  212. 

For  the  foregoing  reasons,  appellant  Hanna 
cannot  prevail  in  her  appeal,  and  we  will  now 
examine  the  appeal  of  Haynes-Cowen  Com- 
pany. It  Is  contended  that  the  court  erred  In 
finding  that  these  appellants  were  guilty  of 
constructive  fraud.  Mr.  Haynes  testified 
that  Mr.  May  brought  to  his  attention  the 
fact  that  May  was  authorized  to  sell  the 
first  tract  purchased  for  $10,000,  and  that  the 
owner  would  pay  from  that  sum  a  commis- 
sion of  $500;  that  he  thereupon  negotiated 
the  purchase  for  Mrs.  Hanna,  paid  the  vendor 
$9,500,  and  offered  $500  to  Mr.  May  as  his 
commission  for  effecting  the  sale  for  the 
owner;  that  May  Insisted  that  he  should 
share  with  Haynes-Cowen  Company  In  the 
profits  on  resale  of  the  property,  and  that 
thereupon  $250  of  the  $500  was  paid  to  May, 
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and  the  remaining  $250  was  retained  by 
Haynes-Cowen  Company  for  allowing  May  an 
interest  in  tbe  profits  to  accrue  from  resale. 
May  denied  tbe  above,  and  testified  that  at 
tbe  time  of  the  purchase  be  did  not  know  that 
the  commission  was  collected  by  Haynes-Cow- 
en Company,  as  the  agreement  had  been  to 
share  in  the  profits  as  their  compensation; 
but  that  he  did  afterwards  accept  $250  of  the 
commission.  The  court  found  that  May  re- 
fused to  accept  the  $500,  and  demanded  a 
half  Interest  in  the  profits  to  be  derived  from 
resale;  that  Haynes-Cowen  Company  agreed 
with  him  that  they  would  retain  $250  of  said 
commission,  and  wpuld  give  him  a  one-half 
interest  In  the  selling  profits.  The  court  did 
not  find  tbnt  an  interest  in  the  profits  was 
sold  to  May  for  the  $230  as  testified  in  effect 
by  Hayues;  but  simply  that  one-half  of  the 
commission  was  retained  and  that  May  was 
also  to  share  in  the  profits.  The  finding  as 
made  does  not  necessarily  conflict  with  May's 
testimony  that  an  agreement  was  made  before 
the  purchase  was  made  that  they  should 
share  in  the  profits  as  their  compensation 
for  the  deal.  It  was  further  found  that, 
by  reason  of  the  confidential  relations  be- 
twesn  Mrs.  Hanna  and  Haynes-Cowen  Com- 
pany as  her  agents,  It  was  constructive  fraud 
to  conceal  from  her  the  fact  that  they  receiv- 
ed $250  of  said  $500.  These  appellants  con- 
tend that  It  was  error  to  find  that  the  relation 
of  principal  and  agent  existed,  and  they  Insist 
that  the  relation  was  that  of  partnership. 
We  tbinlt,  however,  that  tbe  court's  finding 
In  that  regard  was  amply  Justified.  That 
being  true,  we  also  think  thot.  In  the  Interest 
of  clean,  wholesome  dealing  between  persons 
sustaining  confidential  relations,  the  further 
finding  thnt  there  was  construetlve  fraud  was 
also  justified.  When  all  Is  said,  the  fact  re- 
mains that  Haynes-Cowen  Company  received 
$250  of  the  commission  paldbythe  vendorfor 
.selling  the  property  to  Mrs.  Hanna  and  what- 
ever may  have  been  the  circumstances  by 
which  in  their  own  minds  tbey  Justified  its  re- 
tention, they  as  her  confidential  agents  never- 
theless concealed  the  fact  from  her.  Theycould 
not  share  In  the  compensation  paid  by  the 
vendor  without  the  knowledge  of  the  vendee, 
and  at  tbe  same  time  render  the  highest  and 
best  services  for  the  vendee  whose  confiden- 
tial agents  they  were.  In  the  interest  of  pub- 
lic policy  a  contract  made  under  such  cir- 
cumstances may  be  avoided.  4  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  984-085;  Shepard  v.  Hill, 
6  Wash.  605,  34  Pac.  159;  Cannell  v.  Smith 
(Pa.)  21  Atl.  793.  12  L.  R.  A.  305;  leathers 
V.  Canfleld  (Mich.)  75  N.  W.  612,  45  L.  R. 
A.  33;  Collins  v.  McClurg  (Colo.  App.)  29 
Pac.  299;  nice  v.  Davis,  130  Pa.  439,  20  Atl. 
513,  20  Am.  St.  Rep.  .931 ;  Van  Dusen  v.  Blge- 
low  (N.  D.)  100  N.  W.  723.  67  L.  R.  A.  288.  In 
such  case  the  burden  of  establishing  perfect 
fairness  and  equity  is  upon  the  agent,  and 
In  the  absence  of  satisfactory  proof  courts 
of  equity  treat  the  case  as  one  of  constructive 
fraud.    Condit  v.  Blackwell,  22  N.  J.  Eq.  481. 


For  the  foregoing  reasons  we  think  the  ap- 
peal of  Haynes-Cowen  Company  must  also 
fall,  and  the  Judgment  of  the  trial  court  is 
affirmed.  Since  neither  appeal  is  sustained, 
no  costs  shall  be  recovered  by  either  jwrty 
in  this  court 

MOUNT,  C.  J.,  and  PULLERTON,  CROW, 
ROOT,  and  DUNBAR,  JJ.,  concur. 


(42  Wash.  ttS) 

FRYE  V.  TOWN  OF  MT.  VERNON  et  aL 

(Supreme   Court   of    Washington.    March    15, 
1900.) 

L  MuNiciPAi.     Corporations  —  Locai.  Ik- 

FBOVEMENT— REASSESaU]CNl>— Suit    TO     COK- 

PEL— Limitations. 

Where  an  assessment  for  a  street  improve- 
ment was  ordered  in  1890,  and  was  adjudged 
void  in  1893,  mandamus  to  compel  a  reassess- 
ment, instituted  in  1004  by  relator  having 
actual  k"owledge  of  the  facta,  was  barred  by 
Laws  1895,  p.  270,  barring  an  action  to  en- 
force an  assessment  in  10  yean. 
2.  Mandamus  —  Defenses  —  Mttnicipal  Cob- 

FOBATioNS— Street  IupboveiiIents  —  Rsas- 

SESSITENT. 

Where  an  action  to  enforce  a  reassess- 
ment for  a  street  improvement  would  be  barred 
by  limitations  of  which  the  property  owners 
could  avail  themselves,  mandamus  will  not  is- 
sue to  compel  the  muDicipaiity  to  make  tbe 
assessment 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty;   Geo.  A.  Joiner,  Judge. 

Mandamus  by  C.  H.  Frye  against  the  town 
of  Mt.  Vernon  and  others  to  compel  defend- 
ants to  reassess  real  estate.  From  a  Judg- 
ment for  relator,  defendants  appeal.  Re- 
versed. 

Dave  Hammack  and  Smith  &  Brawley,  for 
appellants.  Million  &  Houser,  for  respond- 
ent 

CROW,  J.  This  la  a  proceeding  by  manda- 
mus to  compel  appellants  as  coonclimen  of 
the  town  of  Mt  Vernon  to  reassess  certain 
real  f  state,  for  the  purpose  of  creating  a  spe- 
cial fund  to  pay  outstanding  warrants  held 
by  respondent  which  had  been  issued  to  pay 
for  tbe  Improvement  of  Third  street  in  said 
town,  and  which  were  unpaid  for  want  of 
funds.  Upon  trial,  tbe  court  at  the  request 
of  respondent  made  findings  of  fact  from 
which  it  appears  that  said  town  Is  a  munid- 
pnl  corporation  of  the  fourth  class;  that  ap- 
pellants are  the  elected,  qualified,  and  acting 
members  of  tbe  town  council ;  that  on  No- 
vember 10,  1890.  an  ordinance  was  passed  di- 
recting tbe  grading,  and  sldewalklng  of  Third 
street ;  that  in  pursuance  of  such  ordinance 
said  street  was  graded  and  stdewalked ;  that, 
for  tbe  purpose  of  paying  the  cost  thereof,  an 
assessment  was  levied  against  tbe  lots  and 
lands  abutting  upon  said  street ;  that  certain 
warrants,  held  by  respondent  for  the  suna  of 
$550.12,  principal,  were  Issued  by  said  town 
in  payment  for  said  Improvements;  that 
said  warrants  were  presented  to  tbe  treasur- 
er and  by  bim  Indorsed,    "Not  paid  for  want 
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of  funds ;"  that  on  or  about  the  20th  day  of 
March,  1893,  safd  town  brought  an  action,  No. 
1,841,  to  foreclose  its  assessment  lien  ujion  cer- 
tain real  estate  on  said  street,  said  action  be- 
ing against  Cliarles  F.  Whittlesey  and  wife, 
as  own'-rs  of  a  lot  subject  thereto;  that  In 
said  action  the  superior  court  of  Skagit  coun- 
ty, on  November  9,  1893,  adjudged  said  as- 
srssment  to  be  void;  that  the  relator  is  the 
owner  and  holder  of  the  warrants  mentioned 
In  bis  affidavit,  which  are  wholly  unpaid; 
that  relator  bad  at  various  times  demanded 
that  the  council  make  a  reassessment,  and 
that  It  delayed  taking  any  action  until  De- 
cember 21,  1904,  when  It  rrf  used  to  proceed. 
Exceptions  were  taken  to  most  of  these  find- 
ings, but  for  the  purposes  of  this  oirlnlon  we 
win  accept  them  as  being  sustained  by  the 
evidence.  Appellants  requested  certain  find- 
ings, which  were  refused.  We  think  the  fol- 
lowing facts  requested  by  them  should  have 
been  found  by  the  trial  court,  and  we  now 
find  the  same  from  the  evidence:  That  In 
said  foreclosure  action.  No.  1,811,  prosecuted 
by  said  town  against  Whittlesey  and  wife 
trial  was  had  upon  the  Issues  Joined;  that 
plaintiff  produced  Its  evidence  after  which 
the  drfendants  moved  for  a  nonsuit  and  a 
judgment  of  nonsuit  was  entered  oq  Novem- 
ber 9,  1893;  that  more  than  11  years  have 
elapsed  since  the  entry  of  said  judgment: 
that  neither  the  town  of  Mt.  Vernon  nor  any 
of  the  predecessors  In  office  of  appellants 
hare  ever  taken  any  further  action  or  pro- 
ceedings to  collect  the  relator's  warrants 
either  by  attempting  to  enforce  the  old  as- 
sessment or  by  making  a  reassessment,  which 
facts  have  always  been  well  known  to  re- 
spondent ;  that  on  the  14th  day  of  July,  1897, 
respondent  Instituted  in  the  superior  court  of 
Skagit  county  an  action  upon  the  Identical 
warrants  upon  which  this  application  Is  pred- 
icated :  that  In  said  action  respondent  alleged 
the  statute  of  limitations  had  run  against 
the  collection  of  said  warrants  by  reassess- 
ment, and  that  said  town  was  without  power 
to  collect  the  same;  that  all  the  owners  of 
lots  fronting  on  said  Third  street  which 
woul^  be  liable  for  reassessment  in  case 
one  is  now  made  will  plead  the  statute  of 
limitations  as  a  defense  thereto,  and  that 
respondent  has  been  guilty  of  laches  and  neg- 
ligrnce,  and  has  slept  upon  his  rights  for 
more  than  10  years.  Conclusions  of  law 
were  made  in  favor  of  respondent,  and  a 
final  judgment  was  entered,  directing 
a  peremptory  writ  of  mandate  to  Issue,  re- 
quiring appellants  to  make  said  reassess- 
ment From  said  final  judgment  this  appeal 
has  been  taken. 

The  only  assignment  of  error  we  will  eon- 
elder  Is  that  the  court  erred  In  refusing  to 
enter  judgment  In  favor  of  appellants,  this 
proceeding  not  having  been  commenced  with- 
in the  time  limited  by  law.  In  discussing 
tills  question.  It  must  be  remembered  tbat 
said  street  improvpment  was  made  about 
November,  1890;  that  the  attempted  special 
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assessment  was  made  to  pay  its  cost  became 
delinquent  September  3,  1891 ;  that  on  March 
9,  1893,  In  said  cause  No.  1,841,  said  special 
assessment  was  adjudged  to  be  void ;  that  on 
July  14,  1897,  respondent  instituted  tis  action 
No.  3,203,  to  recover  on  his  warrants,  alleg- 
ing the  town'  of  Mt.  Vernon  had  wholly  neg- 
lected to  levy  any  assessment  upon  the  prop- 
erty benefited  by  said  improvement ;  had 
wholly  failed  to  provide  any  fund  for  the 
payment  of  said  warrants,  and  tbat  it  did 
not  then  have,  and  never  had,  any  fund  set 
aside  or  created  for  their  payment:  that  it 
had  never  created  or  levied  any  valid  assess- 
ment; tbat  It  had  exhausted  Its  power  to 
make  or  levy  an  assessment  and  tbat  the 
time  for  the  collection  of  an  assessment 
against  the  property  benefited  by  said  Im- 
provement was  barred  by  the  statute  of 
limitations.  It  will  thus  appear  that,  on  De- 
cember 22,  1904,  when  respondent  as  relator 
herein  filed  his  original  affidavit  asking  a 
writ  of  mandamus  a  period  of  over  13  years 
bad  expired  since  the  original  assessment 
now  claimed  to  be  Invalid  had  become  delin- 
quent; tbat  a  period  of  more  than  11  years 
had  expired  since,  as  respondent  now  claims, 
said  original  assessment  was  adjudged  to  bb 
void,  and  a  period  of  more  than  seven  years 
bad  expired  since  respondent  Instituted  bis 
action  upon  his  warrants.  In  bis  affidavit 
respondent,  as  relator  below,  utterly  falls  to 
allege  or  show  that  he  did  not  at  all  times 
have  actual  notice  or  knowledge  of  all  or  any 
of  these  various  proceedings.  In  Lewis  v. 
Seattle,  28  Wash.  650,  69  Pac.  397,  this  court 
speaking  by  Fullerton,  J.,  said:  "There  Is 
no  special  statute  limiting  the  time  for  mak- 
ing a  reassessment  after  the  original  assess- 
ment has  been  adjudged  void,  but,  If  It  be  ad- 
mitted that  the  statute  limiting  the  time  in 
which  an  action  may  be  commenced  to  en- 
force an  assessment  after  It  has  been  levied 
applies  to  the  right  of  the  city  to  make  the 
assessment,  the  statute  had  not  run  between 
these  dates,  as  the  right  of  action  is  limited 
to  10  years.    Laws  ^895,  p.  270." 

Appellants  here  insist  upon  their  right  to 
plead  said  statute  of  1895  against  tliis  pro- 
ceeding instituted  by  the  respondent  to  se- 
cure a  writ  of  mandate.  It  was  shown  by 
the  evidence  of  owners  of  property  subject  to 
reassessment,  that  upon  an  attempt  being 
madp  by  the  municipality  to  collect  such  re- 
assessment they  will  plead  the  statute  of 
limitations.  No  question  can  arise  but  that  a 
period  of  more  than  10  years  has  expired  not 
only  since  the  original  pretended  assessment 
became  delinquent,  but  also  since,  as  claimed 
by  respondent,  It  was  adjudged  to  be  void. 
There  mtist  be  some  limit  to  the  time  within 
which  a  municipal  corporation  can  be  per- 
mitted or  required  to  make  a  reassessment 
In  State  ex  rel.  Hemen  v.  Ballard,  16  Wash. 
418,  423,  47  Pac.  970,  971,  a  proceeding  by 
mandamus  to  compel  a  reassessment,  Gor- 
don, J.,  said:  "The  argument  Is  that  the 
collection  of  these  assessments  cannot  be  en- 
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forced  by  the  city  In  a  direct  suit  against  the 
abutting  property,  because  the  bar  of  the 
statute  Is  complete.  We  are  of  the  opinion 
that  the  statute  of  limitations  does  not  be- 
gin to  run  until  a  right  of  action  exists,  and 
it  follows  from  what  has  been  already  said 
that  no  right  of  action  existed  in  the  town  of 
Ballard  to  enforce  these  assessments  prior  to 
the  going  into  effect  of  the  act  of  March  9, 
1893,  legalizing  and  validating  the  incorpo- 
ration or  reincorporation  of  cities  and  towns. 
That  act  had  no  emergency  clause,  and  hence', 
under  the  constitution,  did  not  go  into  ef- 
fe'ct  until  June  7,  1893.  So  that,  clearly, 
the  statute  of  limitations  could  not  and  did 
not  begin  to  run  until  said  last-mentioned 
date,  viz.,  June  7,  1893.  It  may  be  conceded 
that  the  statute  of  limitations  then  in  force, 
as  applied  to  actions  to  enforce,  assessments, 
required  the  action  to  be  brought  within  two 
years.  Spokane  v.  Stevens,  12  Wash.  667, 
42  Pac  123.  Byt,  by  the  passage  of  the 
act  approved  March  20,  1895,  which  by  rea- 
son of  Its  emergency  clause  went  into  eftect 
on  that  day,  it  was  provided  that  all  actions 
to  collect  special  assessments  for  local  im- 
provements of  any  klod,  or  to  enforce  any 
lien  for  special  assessments,  might  be  com- 
menced 'within  10  years  after  said  assess- 
ment shall  have  become  delinquent  or  due.' 
Session  Laws  1895,  p.  270."  See,  also  Bow- 
man V.  Colfax,  17  Wash.  344,  49  Pac.  551. 
In  Toung  v.  Tacoma,  31  Wash.  153,  164,  71 
Pac.  742,  746,  Hadley,  J.,  said :  "The  statute 
of  limitations  is  also  urged.  The  original 
assessment  was  confirmed  In  1894.  The  limi- 
tation at  that  time,  as  construed  by  this  court 
In  Spokane  v.  Stevens,  12  Wash.  667,  42  Pac. 
123,  .was  two  years.  In  1895  a  10-year 
limitation  act  was  passed,  which  went  Into 
effect  prior  to  the  expiration  of  two  years 
from  the  confirmation  of  the  first  asse'isroent 
The  statute  was  therefore  extended  and  this 
proceeding  is  not  barred.  State  ex  rei.  He- 
men  V.  Ballard,  supra:  Bowman  v.  Colfax, 
17  Wash.  344.  49  Pac.  551." 

From  the  above  expressions  of  this  court, 
we  think  the  limitation  of  10  years  fixed  by 
the  statute  of  1895  applies  to  a  case  of  this 
character,  and  so  hold.  Assume  that  the 
town  council  of  Mt  Vernon  should  of  Its  own 
motion  make  a  reassessment  to  pay  these 
warrants,  the  original  assessment  having 
been  delinquent  for  more  than  10  years, 
wotild  It  be  contended  that  the  owners  of 
proi)erty  assessed  could  not  plead  the  statute 
of  limitations  when  the  municipality  en- 
deavored to  enforce  its  lien?  To  say  they 
could  not  plead  the  statute  would  be  to  hold 
that  the  council  could  delay  making  a  reas- 
sessment for  any  indefinite  period  of  time, 
and  yet  hold  that  whenever  any  council  at  a 
later  date  might  perchance  be  seized  with  an 
Inclination  or  desire  to  reassess,  they  could 
and  would  be  permitted  to  do  so,  without 
regard  to  lapse  of  time.  We  do  not  think 
this  could  be  permitted.  But  if,  after  the 
lapse  of  10  years,  the  council  could  not  mako 


a  valid  reassessment  of  its  pwn  motion,  it 
will  not  be  required  to  do  so  by  a  peremptory 
writ  of  mandate. 

Respondent  contends  that  appellants,  as 
councllmen  of  the  to^vn  of  Mt.  Vernon,  should 
not  be  permitted  to  plead  the  statute  of  lim- 
itations, that  right  being  a  privilege  resting 
only  with  the  property  owners,  who  might  or 
might  not  avail  themselves  of  It  We  think 
there  Is  no  merit  in  this  contention.  It  has  been 
shown  that  the  property  owners  will  plead 
the  statute  In  the  event  of  any  effort  on  the 
part  of  the  town  authorities  to  enforce  a  re- 
assessment. Such  a  plea  would  necessarily 
be  successful.  Hence  a  refusal  to  sustain 
the  plea  ,wben  made  by  appellants  and  the 
granting  of  a  writ  of  mandate  herein  would 
only  result  in  subjecting  the  municipality  to 
vexatious,  unnecessary,  and  profitless  litiga- 
tion. This  should  not  be  permitted,  the  re- 
spondent having  been  guilty  of  neglect  and 
laches,  sufficient  to  deprive  him  of  any  right 
to  a  writ  of  mandate  herein. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss. 

MOUNT,  C.  J.,  and  FULLERTON,  HAD- 
LEY, BOOT,  and  DUNBAR,  JJ.,  concur. 


(42  Wasb.  274) 
TURNER  V.  LADD  et  al. 

(Supreme   Court    of    Washington.    March    15, 
1906.) 

1.  Quieting  Title— Evioence  of  Title. 

In  an  action  to  quiet  title,  parol  evidence 
of  a  conveyance  to  plaintiff  held  insufficient 
to  overthrow  defendants'  title  derived  from  the 
government  and  evidenced  by  mesne  convey- 
ances regularly  executed  and  duly  recorded. 

2.  Taxation— Sale— Fbaud— Title  of  Pok- 

CnASER. 

A  tax  deed  could  not  be  the  foundation  of 
any  legal  right  where  the  person  claiming  there- 
under caused  the  property  to  be  assessed  to  him- 
self, suffered  the  same  to  become  delinquent 
and  thep  procured  a  friend  to  buy  it  in  for 
him  at  a  sheriff's  sale  when  in  the  meantime 
the  land  had  been  regulaiiy  assessed  to  its  true 
owner  and  the  taxes  paid  by  such  owner  before 
they  became  delinquent. 

3.  AovERSE  Possession— Possession  of'Cou- 
MONs  Open  to  Public. 

Plaintiff  was  not  entitled  to  land  by  vir- 
tue of  the  statute  of  limitations  where  it  appear- 
ed that  a  fence  erected  by  her  predecessor,  in- 
closing a  portion  of  the  premises,  had  long 
since  been  destroyed,  and  that  for  nearly  20 
years  last  past  the  land  had  been  open  to  the 
commons  and  no  more  in  the  possession  of  plain- 
tiff and  her  predecessor  than  in  the  possession 
of  any  one  else. 

[Ed.   Note. — For  cases  in  point,  see  vol.   1, 
Cent.  Dig.  Adverse  Possession,  {$  136-143.] 

4.  Same— Effect  of  Payment  of  Taxes. 

Where  land  was  assessed  regularly  to  the 
record  owner,  and  he  likewise  paid  the  taxes 
thereon,  another  person  could  not  gain  title, 
by  virtue  of  the  statute  of  limitations,  by 
causing  the  land  to  be  assessed  to  himaeU  and 
paying  taxes  thereon. 

5.  Vendob   and   Purchaser- Subsequently 
AcQUiBEn  Peopertt— Bond  fob  Deed. 

A  bond  for  deed  executed  prior  to  the  time 
the  obligor  obtained  his  title  from  the  United 
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States  could  not  operate  to  pass  any  subsequent- 
ly acquired  title. 

Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  Linn,  Judge. 

Action  by  Pannle  Turner  against  William 
M.  Ladd  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

M.  G.  Royal,  King  &  King,  and  Troy  & 
Falknor,  for  appellants.  6.  O.  Israel,  for 
respondent 

PER  CURIAM.  The  respondent  brought 
this  action  against  William  Ladd  and  others 
to  quiet  title  in  herself  to  let  two  of  section 
ao  in  township  10  north  of  range  2  W.  of  the 
Willamette  meridian.  A  decree  adjudging 
her  to  be  the  owner  in  fee  of  the  premises, 
and  quieting  her  title  thereto  was  rendered 
by  the  trial  court,  and  the  defendants  Ladd 
and  wife  appeal  therefrom. 

The  respondent  claimed  title  by  virtue  of  a 
deed  from  her  father.  The  father  claimed 
title  through  three  sources;  the  first  by  rea- 
son of  having  purchased  the  property  from 
one  George  Barnes  who,  he  testified,  then 
claimed  the  right  to  sell  it  as  the  agent  of 
the  true  owner;  the  second,  by  reason  of 
having  purchased  it  at  a  tax  sale;  and  the 
third,  by  virtue  of  the  statute  of  limitations. 
The  appellants  Ladd  and  wife  showed  title 
through  a  regular  chain  of  mesne  convey- 
ances from  the  government  of  the  United 
States  to  themselves.  We  shall  not  examine 
at  any  length  the  evidence  thought  to  sus- 
tain the  respondent's  claim  of  title,  but  a 
careful  examination  of  it  has  convinced  us 
that  her  claims  are  unfounded.  The  alleged 
purchase  from  Barnes  rests  on  the  naked 
statement  of  the  father.  No  conveyance, 
contract,  or  writing  of  any  kind  is  produced 
to  evidence  the  sale,  and  Mr.  Barnes  himself 
denies  making  it.  The  title  never  stood  of 
record  In  Mr.  Barnes,  nor  is  there  anything 
of  record  showing  that  he  had  a  right  to 
make  a  contract  concerning  It.  This  char- 
acter of  evidence  is  not  sufficient  to  over- 
throw a  title  derived  from  the  government, 
and  evidenced  by  mesne  conveyances  reg- 
ularly executed  and  .duly  recorded.  The 
claim  through  a  tax  deed  has  no  better 
foundation.  B.  B.  Turner  caused  the  prop- 
erty to  be  assessed  to  himself,  suffered 
the  same  to  become  delinquent,  and  then 
procured  a  friend  to  buy  It  in  for  him  at  a 
sheriff's  sale.  In  the  meantime,  however, 
the  land  had  been  regularly  assessed  to  Its 
true  owner,  and  the  taxes  paid  by  such  owner 
before  they  became  delinquent.  It  Is  per- 
haps needless  to  add  that  Mr.  Turner  could 
acquire  no  title  to  the  property  by  this  trans- 
action. So  palpable  a  fraud  cannot  be  the 
foundation  of  any  legal  right.  The  claim  bas- 
ed on  the  statute  of  limitations  is  likewise 
without  conclusiveness,  although  It  has  more 
merit  than  the  claim  Just  noticed.  The  land 
in  question  borders  on  Pugot  Sound,  and  Mr. 


Turner  owns  land  In  its  vicinity.  As  early 
as  1875,  Turner  caused  a  fence  to  bo  con- 
structed from  one  inlet  of  the  Sound  to  an- 
other, and  In  doing  so  inclosed  with  some  of 
bis  own  land  a  small  part  of  the  land  in  dis- 
pute. Mr.  Turner  also  claims  to  have  con- 
structed some  log  ways  across  it  and  to  have 
logged  the  land  in  1875  or  1876,  and  contends 
now  that  he  always  claimed  to  own  it  It 
appears,  however,  that  the  fence  was  long 
since  destroyed,  and  that  for  nearly.  If  not 
quite,  20  years  last  past  the  land  has  been 
open  to  the  commons,  no  more  In  the  posses- 
sion of  the  respondent  and  her  predecessor 
in  Interest  than  in  the  possession  of  any  one. 
True  Mr.  Turner  has  Intermlttlngly  caused 
the  land  to  be  assessed  to  himself,  and  bad 
paid  taxes  upon  It;  but  the  land  was  also  as- 
sessed regularly  to  the  record  owner,  and  he 
likewise  has  paid  the  taxes  thereon.  We 
think  therefore  that  title  cannot  be  claimed 
by  virtue  of  the  statute  of  limitations. 

The  respondent  claims  further  that  the 
evidence  introduced  by  the  appellants  shows 
that  the  patentee  from  the  government  part- 
ed with  his  title  prior  to  the  time  he  convey- 
ed to  the  person  through  whom  the  appel- 
lants claim  title,  and  hence  the  appellants 
are  mere  strangers  to  the  title  asserting 
ownership,  and  as  against  them  the  re- 
spondents hare  made  out  a  case  of  adverse 
possession.  But  counsel  mistakes  the  effect 
of  the  instrument  he  denominates  a  convey- 
ance. It  was  nothing  more  than  a  mere  bond 
for  a  deed,  executed  prior  to  the  time  the 
obligor  obtained  his  title  from  the  United 
States  and  could  not  operate  to  pass  any  sub- 
sequently acquired  title. 

The  Judgment  appealed  from  Is  reversed, 
and  remanded,  with  instructions  to  enter  a 
Judgment  to  the  effect  that  the  respondent, 
plaintiff  below,  take  nothing  by  her  action, 
and  that  the  defendants  go  hence^  with  their 
costs. 


(42  Wash.   3M) 
TAYLOR    v.     MODKRN     WOODMEN     OF 
AMERICA. 

(Supreme    Court    of    Washington.    March    16, 
1806.) 

1.  INSUBANCE  —  MtrrcAL  Beneftt  iNStm- 
ANCE  —  Actions  —  Conditions  Pbece- 
DENT  —  Pleading. 

Where  the  complaint  in  an  action  on  a 
benefit  certificate  alleged  generally  the  perform- 
ance of  all  its  conditions,  the  general  denial 
does  not  raise  the  issue  of  the  performance  of 
the  conditions  precedent  that  msured  should 
be  in  sound  health  when  the  certificate  was 
delivered;  but  the  answer  must  specifically 
point  out  the  condition  and  breach  relied  on. 

2.  Evidence  —  ExAHiNATioN  fob  Life  In- 
surance—Best  Evidence. 

The  writing  In  which  is  given  the  ex- 
amination by  a  physician  of  an  applicant  for 
life  insurance  is  the  l>est  evidence  of  the  dis- 
closures then  made. 

[Ed.  Note. — For  cases  In  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  g  549.] 
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3.  IWSUBANOE— ACTTOI*  OW   POLICY— EVIDENCE 

AS  TO  Disease— Materiality. 

Where,  in  an  action  for  life  insorance, 
a  witness  has  testified  that  deceased  stated  that 
he  tbon^ht  he  had  a  certain  disease,  evidence 
as  to  what  be  attribated  it  to  is  immaterial. 

4.  Evidence — Matteb  fob  Expebts. 

A  witness,  not  a  medical  expert,  may  not, 
in  an  action  for  life  insurance,  answer  a  ques- 
tion whether  he  saw  any  conduct  on  the  part 
of  insured  that  would  indicate  to  witness  that 
insured  bad  a  certain  disease ;  an  opinion  which 
only  an  expert  is  competent  to  give  being 
called  for. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §  2238.] 

5.  Appeai/— Harmless  Errob. 

Refusal  to  allow  a  witness  in  an  action 
for  life  insurance  to  answer  the  question  wheth- 
er insured  at  a  certain  time  complained  to  wit- 
ness as  to  his  strength  or  weakness  is  harm- 
less; he  having  testified  that  insured  asked 
Iiim  to  turn  over  some  bolt  sleds,  because,  as 
be  said,  be  was  not  strong  enough  to  do  it 
alone. 

[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  {$  4161-4170.] 

6.  Evidence— Competency  of  Medical  Ex- 
pert. 

Witness  is  shown  competent  to  answer  the 
question  whether,  in  bis  judgment,  the  cancer 
which  insured  had  was  of  recent  growth;  be 
having  stnted  that  he  took  the  special  medical 
training  that  was  in  vogue  20  years  before,  and 
graduated  therein,  and  had  followed  the  occupa- 
tion of  physician  and  surgeon  for  20  years, 
during  which  be  had  taken  several  post-gradu- 
ate courses,  and  that  he  assisted  in  ;)erforminR 
a  surgical  operation  on  insured  for  cancer,  and 
saw  and  examined  the  cancer. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §§  2345,  2340.] 

7.  Appeal— Record— Affidavits. 

An  affidavit  used  on  a  motion  for  new 
trial  may  not  be  considered  on  appeal,  not  be- 
ing embodied  in  any  statement  of  facts  cer- 
tified by  the  court. 

8.  Same— Exceptions. 

A  mere  exception  to  statement  of  counsel 
in  argument  is  not  enough  to  authorize  re- 
view because  of  such  statement. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  {  1424;  vol.  40, 
Cent  Dig.  Trial,  §  312.] 

9.  Trial— Improper  Aboument  of  Counsel 
—Cube  by  Chaboe. 

Any  error  because  of  counsel  making  a 
statement  in  argument  onauthorized  by  the 
evidence  Is  cured  by  the  court  immediately 
thereafter  instructing  that  statements  of  that 
nature  mast  not  be  considered,  bnt  that  the 
case  must  be  determined  entirely  on  the  testi- 
mony. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  {  316.] 

Appeal  from  Superior  Court,  Whatcom 
County;  Jeremiah  Neteres,  Judge. 

Action  by  Louise  Taylor  against  the  Modem 
Woodmen  of  America.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

Emery,  Rourke  &  Demsey  and  Ben  D. 
Smith,  for  appellant  Newman  &  Howard, 
for  respondent 

HADLEY,  J.  This  is  an  action  to  recover 
upon  a  fraternal  beneficiary  certificate. 
Plaintiff  is  the  widow  of  the  insured,  and 
is  ttie  beneficiary  named  in  the  certificate. 


A  trial  was  had  before  a  Jury,  and  a  verdict 
was  returned  tti  favor  of  the  plaintiff.  The 
defendant  moved  for  a  new  trial,  and  the 
motion  having  been  denied.  Judgment  was 
entered  by  the  court  in  accordance  witli 
the  verdict    The  defendant  has  appealed. 

It  is  assigned  that  the  court  erred  In  deny- 
ing appellant's  motion  for  nonsuit  at  the 
close  of  respondent's  ease  In  chief.  To  make 
clear  what  Is  involved  in  this  as.«!ignment 
it  is  necessary  that  we  shall  examine  the 
condition  of  the  issues  as  submitted  by  the 
pleadings.  The  complaint  alleges,  that  the 
deceased  kept  and  performed  ail  the  terms 
and  conditions  required  by  the  benefit  cer- 
tificate. All  other  material  averments  of  the 
complaint  are  expressly  admitted  by  the  an- 
swer. There  is  a  general  paragraph  Id  the 
answer  as  follows:  "Defendant  further  an- 
swering denies  each  and  every  allegation 
and  averment  contained  in  the  said  complaint 
of  the  plaintiff,  except  as  herein  expressly 
admitted,  qualified,  or  explained."  Adinna- 
tive  averments  then  follow,  whereby  certain 
facts  are  alleged  as  to  the  by-laws  of  the 
appellant  and  the  application  for  meml)er- 
sbip  by  the  deceased.  These  are  followed 
by  averments  which  are  si)ecifically  designa- 
ted as  the  "affirmative  ground  of  defense," 
and  by  which  it  is  alleged  that  the  applica- 
tion for  membership  contained  certain  ques- 
tions which  were  answered  therein  by  the 
deceased  and  by  him  warranted  to  be  true; 
that  the  following  question  was  asked :  "Are 
you  now  of  sound  body,  mind  and  health,  and 
free  from  disease  or  injury?"  and  that  It 
was  answered.  "Tes."  It  is  alleged  tliat  the 
answer  was  false  in  that  the  applicant  had 
at  that  time  the  disease  known  as  "piles," 
and  that  be  also  had  cancer;  that  the  fol- 
lowing question  was  also  asked:  "Have  yon 
ever  had  any  disease  of  the  following  named 
organs,  or  any  of  the  following  named  dis- 
seases  or  symptoms:  Cancer;  piles?"  and 
that  the  same  was  answered,  "No."  It  is 
alleged  that  tbe  answer  was  false  in  that 
the  applicant  had  at  that  time,  and  prior 
thereto,  the  disease  of  cancer  of  tbe  rectum, 
and  also  the  disease  known  as  piles.  It 
will  be  observed  that  the  allegatitos  are  that 
tbe  applicant  was  so  afflicted  at  the  ^Ime 
be  answered  the  questions.  Tbe  truth  of  the 
answers  became  a  condition  precedent  to  the 
validity  of  the  contract  of  insurance,  and 
the  written  e>idence  offered  in  chief,  which 
contained  the  application  of  the  insured,  sup- 
ported the  truth  thereof  for  the  purposes  of 
submitting  to  the  Jury.  But  appellant  urges 
the  following  statement  in  tbe  application  as 
a  further  condition  precedent:  "Any  certifi- 
cate which  shall  be  issued  to  me  In  pursuance 
of  this  application  shall  be  delivered  to  me 
after  adoption  and  while  In  sound  health  and 
in  pursuance  of  the  by-laws  of  tbe  society." 
The  certificate  was  not  delivered  until  some 
time  after  the  application  was  made,  and 
appellant  contends  that  it  waa  Inctuubent 
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upon  respondent  to  show  by  proo/  at  the 
trial  tbat  the  above  as  a  condition  precedent 
was  performed,  and  that  the  applicant  was 
In  sound  health  at  the  time  the  certificate 
was  delivered. 

Res|>ondent's  position  Is  that,  under  the 
Issues  as  presented  by  the  pleadings,  that 
bnrden  was  not  placed  upon  her.  She  alleged 
generally  the  performance  of  all  conditions, 
siM'li  being  strictly  permissible  under  section 
4034.  Kallinger's  Ann.  Codes  &  St.  The  sec- 
tion also  provides  that,  'when  such  allega- 
tions are  controverted,  the  party  pleading 
tbem  sliall  be  bound  to  establish  on  the  trial 
the  facts  showing  such  performance.  She 
contends  that  the  performance  of  the  condi- 
tion relative  to  the  state  of  health  at  the 
time  of  delivery  of  the  certificate  was  not 
controverted  by  the  answer  within  the  mean- 
ing of  tlie  Code.  If  it  was  not  controverted, 
then,  under  section  4943,  Balllnger's  Ann. 
Co<les  &  St,  it  shall  be  taken  as  true.  It  is 
certain  that  the  afBrmatlve  matter  of  the 
answer  does  not  controvert  that  allegation 
since,  as  we  have  seen  above.  It  is  referable 
only  to  the  time  when  the  application  was 
signed  and  prior  thereto.  If  it  is  contro- 
verted so  as  to  pat  the  question  in  issne,  then 
it  must  be  because  of  the  denial  which  we 
have  quoted  above.  That  denial,  It  will  be 
observed,  is  limited  to  what  Is  not  expressly 
"admitted,  qualified  or  explained."  Just  what 
the  pleader  means  to  comprehend  by  the  term 
"qunllSed  or  explained"  is  Indefinite  and  not 
Clear,  and  the  reader  Is  left  In  doubt  as 
to  Just  what  is  denied.  If,  however,  it  were 
construed  as  amounting  to  a  general  denial, 
we  think  It  would  be  Insufficient  to  raise 
an  issue  as  to  a  breach  of  a  condition  prece- 
dent under  a  well-recognized  rule  upon  this 
particular  subject,  as  held  by  eminent  au- 
thorities. That  rule  is  that,  when  a  plaintiff 
has  alleged  the  performance  of  conditions 
precedent,  the  defendant  who  desires  to  rely 
upon  a  breach  of  any  such  conditions,  must 
q)ecifically  point  out  in  his  pleading  the 
condition  and  breach  upon  which  he  relies, 
the  general  denial  being  insufficient  for  that 
purpose. 

Mr.  niiss,  In  his  work  on  Code  Pleading 
(3d  Ed.)  {  356a,  says  upon  this  subject: 
"The  Codes  provide,  as  we  have  seen,  that 
in  counting  upon  a  contract  with  conditions 
precedent,  their  performance  may  be  stated 
generally.  How  then  may  an  intelligent  issue 
be  made  in  respect  to  such  performance? 
May  the  defendant  say  that  they  have  not 
been  performed?  May  be  deny  generally  the 
plaintiff's  statement  and  thus  put  him  upon 
proof  of  performance  as  to  each  condition? 
Or  should  he  state  specifically  the  breach 
upon  which  he  relies?  Upon  principle  and 
analogy  the  defendant  should  be  required  to 
point  out  the  specific  condition  and  show  its 
breach.  He  relies  upon  this  breach  as  an 
excuse  for  violating  the  contract  on  his  part ; 
the  demand  for  certainty  In  pleading,  the 


general  object  of  written  pleadings,  requires 
that  he  point  it  out  and  this  is  analogous 
to  the  common-law  practice  Jnst  spoken  of." 
In  the  case  of  Kahnweiler  v.  Phenix  Ins.  Co., 
67  Fed.  483,  14  CJ.  C.  A.  485,  the  court  said: 
"By  falling  to  set  up  the  condition  precedent 
and  its  breach  in  lbs  answer,  the  defendant 
waived  that  defense.  If  the  rule  were  other- 
wise, a  degree  of  uncertainty  would  be  intro- 
duced in  the  practice  in  this  class  of  cases 
much  greater  even  than  that  which  obtained 
nhder  the  general  Issue  at  common  law. 
It  would  be  a  snare  and  a  pitfall,  and  neither 
the  plaintiff  nor  the  court  would  have  any 
knowledge  of  the  Issue  to  be  tried.  No  mat- 
ter how  many  conditions  precedent  the  con- 
tract contained,  the  plaintiff  would  be  obliged 
to  go  to  the  expense  of  preparing  to  prove 
performance  or  waiver  of  every  one  of  them. 
An  objection  of  this  character  cannot  be  held 
back,  as  was  done  In  this' case,  until,  at  great 
expense,  a  trial  has  been  gone  throngh  with, 
and  the  plaintiffs  have  closed  their  case  upon 
the  evidence,  and  then  be  brought  forward 
for  the  first  time  by  way  of  a  demurrer  to  the 
evidence.  Such  a  practice  would  be  intoler- 
able." See,  also,  Preston  ▼.  Roberts,  12  Bush 
(Ky.)  570;  Chambers  v.  N.  W.  Mut  Life 
Ins.  Co.  (Minn.)  67  N.  W.  367,  68  Am.  St 
Rep.  549;  Benjamin  v.  Conn.  I.  Ass'n  (I^a.) 
11  South  628,  32  Am.  St  Rep.  362;  Reed  T. 
Hayt  (N.  T.)  17  N.  E.  418;  Phoenix  Assur. 
Co.  of  London  ▼.  Deavenport  (Tex.  Civ.  App.) 
41  S.  W.  399;  Liverpool,  etc.,  Ins.  Co.  v. 
Hall  (Kan.  Sup.)  41  Pac.  65;  Helvetia,  etc., 
Ins.  Co.  V.  Edward  P.  Allis  Ca  (Colo.  App.) 
53  Pac.  242;  Moody  ▼.  Amazon  Ina.  Ca 
(Ohio)  38  N.  E.  1011,  26  L.  R.  A.  313,  49 
Am.  St  Rep.  699.  We  therefore  think  that 
the  question  of  a  breach  of  the  condition  that 
the  insured  should  have  been  in  sound  health 
at  the  time  of  the  delivery  of  the  certificate 
was  not  within  the  issues  tendered  by  the 
answer,  and  there  was  no  duty  resting  upon 
respondent  to  make  proof  upon  that  subject 
It  was  not  error  to  deny  the  nonsuit 

The  above  Is  the  most  Important  question 
raised  in  the  case.  We  shall  now,  however, 
refer  to  a  number  of  errors  assigned  upon 
the  introduction  of  testimony : 

(a)  Objection,  was  sustained  to  the  follow- 
ing question  which  was  put  to  the  physician 
who  examined  the  Insured  at  the  time  his 
application  was  filled  out :  "Did  the  deceased 
at  that  time  make  known  to  you  the  existence 
then  or  pri^r  thereto  of  either  the  diseases 
of  piles,  or  cancer  of  the  rectum,  or  any 
symptoms  thereof,  or  either?"  The  objection 
was  sustained  on  the  ground  that  the  ex- 
amination was,  at  the  time  it  was  made,  re- 
duced to  writing,  and  that  it  was  already 
before  the  Jury.  The  examination  showed 
upon  Its  face  that  the  insured  answered  the 
physician  that  he  never  had  the  deseases 
mentioned  and  It  is  obvious  that  the  witness 
mu.st  have  answered  the  question  in  the 
negative,  U  at  alL    The  writing  itself  wu 
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the  be»t  evidence  of  tbe  disclosures  made  at 
that  time. 

(b)  Objection  was  sustained  to  tbe  follow- 
ing question,  wbicb  was  put  to  anotber  wit- 
ness: "Do  you  recaii  giving  bim  the  in- 
formation tbat  during  tbe  summer  Mr.  Taylor 
had  complained  of  plies  and  laid  It  to  bicycle 
riding?"  The  witness,  had  said  that  some 
time  during  the  summer  of  1901  tbe  deceased 
stated  tbat  he  thought  he  had  plies,  but  tbat 
be  had  not  attributed  the  disease  to  any 
particular  cause.  The  question  sought  to 
have  the  witness  further  say  that  the  wit- 
ness bad  said  to  another  person  that  de- 
ceased attributed  the  cause  to  bicycle  riding. 
We  think  it  was  immaterial  what  may  have 
been  tbe  cause,  the  real  inquiry  being  wheth- 
er the  disease  in  fact  existed. 

(c)  Objection  was  sustained  to  the  follow- 
ing question:  "Did  you  see  any  conduct  or 
action  on  the  part  6t  Mr.  Taylor  tbat  would 
indicate  to  you  tbat  be  bad  plies?  If  so, 
what  was  it?"  The  witness  so  interrogated 
was  not  a  medical  expert,  and  the  question 
called  for  an  opinion  which  only  an  expert 
was  competent  to  give.  He  migiit  have  been 
asked  as  to  facts  he  did  observe,  leaving. the 
conclusion  to  be  drawn  by  tbe  Jury.  But  the 
question  was  not  so  framed  and  was  objec- 
tionable. Objection  to  another  similar  ques- 
tion asked  of  the  same  witness  was  also  prop- 
erly sustained. 

(d)  Objection  was  sustained  to  the  follow- 
ing question:  "Did  Mr.  Taylor  make  any 
complaint  to  you  during  tbe  summer  of  1001 
as  to  bis  strength  or  weakness?  If  so,  what 
was  it?"  This  witness  did,  however,  state 
that  tbe  deceased  asked  bim  to  turn  over 
some  bolt  sleds  because  be  said  be  was  not 
strong  enough  to  do  It  alone.  In  view  of 
this,  we  think  It  should  not  be  held  that  the 
sustaining  of  tbe  objection  to  the  above  ques- 
tion wds  prejudicial  to  tbe  extent  of  calling 
for  reversal. 

(e)  Respondent  asked  a  medical  witness  tbe 
following  question :  "Now  I  will  ask  you, 
doctor,  to  state  whether  or  not  in  your  judg- 
ment that  cancer  was  of  recent  growth." 
Appellant  objected  that  no  proper  foundation 
had  l)een  laid,  and  the  objection  was  over- 
ruled. We  think  sufficient  foundation  had 
appeared  in  tbe  witness's  previous  testimony. 
He  testified  tbat  be  took  the  specified  med- 
ical training  tbat  was  in  vogue  more  than 
20  years  ago,  and  graduated  therein;  that  be 
has  followed  the  occupation  of  physician  and 
surgeon  for  more  than  20  years,  and  mean- 
while has  taken  several  post  graduate 
courses;  that  he  assisted  in  performing  a 
surgical  operation  upon  the  deceased  Taylor 
for  cancer  of  tbe  rectum,  and  saw  and  exam- 
ined tbe  cancer.  It  would  seem  tbat  no  fur- 
ther qualification  of  an  ordinary  medical  wit- 
ness was  required.  It  was  tbe  privilege  of 
appellant  to  examine  tbe  witness  as  to  his 
specific  qualifications  and  e.^perience  concern- 


ing the '  treatment  of  cancer,  and  such  a 
course  was  pursued. 

One  other  error  is  urged  in  connection  with 
this  witness'  testimony,  but  we  think  tbe  ex- 
clusion of  tbe  question  asked  was  not  prej- 
udicial, for  the  reason  that  it  was  hypothet- 
ical in  form  and  included  some  facts  not  in 
evidence. 

The  assignment  that  the  court  erred  in  re- 
fusing to  direct  a  verdict  for  appellant  has  al- 
ready been  sufficiently  covered  by  what  has 
been  said.  Tbe  assignments  with  regard  to 
the  giving  and  refusal  of  instructions  arise 
chiefly  from  tbe  views  of  appellant's  counsel 
as  to  what  was  contained  in  the  issues.  We 
think  the  instructions  given  fairly  stated  tbe 
law  conformably  to  tbe  issues  as  viewed  by 
the  court,  and  tbat  view  we  have  sustained 
by  what  we  have  hereinbefore  said.  We  be- 
lieve no  useful  purpose  will  now  be  served  by 
specifically  discussing  the  points  raised  on 
tbe  instructions. 

Under  tbe  motion  for  new  trial  misconduct 
of  respondent's  counsel  is  urged.  In  tills 
connection  we  are  asked  to  consider  an  affi- 
davit of  appellant's  counsel,  but  it  is  not  em- 
bodied in  any  statement  of  facts  certified  by 
the  court,  and  under  repeated  decisions  of 
this  court  it  cannot  for  that  reason  be  con- 
sidered. It  la  only  by  means  of  such  a  cer- 
tificate that  this  court  can  be  properly  advis- 
ed tbat  such  an  affidavit  wa9  called  to  the 
attention  of  tbe  trial  court  and  considered  by 
it.  Reference  to  the  statement  of  facts,  how- 
ever, discloses  the  following  in  connection 
with  tbe  alleged  misconduct  of  counsel.  Aft- 
er the  arguments  to  tbe  jury  bad  been  closed, 
appellant's  counsel  made  the  following  state- 
ment: "I  desire  to  except  to  the  statement 
of  counsel  that  Mrs.  Taylor  bad  no  knowl- 
edge material  to  tbe  case,  as  being  a  state- 
ment of  fact  which  the  counsel  is  not  Justl- 
fled  from  the  record  or  otherwise  in  making, 
and  one  likely  to  prejudice  the  Jury." 
Thereupon  respondent's  counsel  made  an  ex- 
planatory statement,  to  the  effect  that  be  was 
simply  replying  to  a  statement  of  appellant's 
counsel  tbat.  If  Mrs.  Taylor  bad  testified  she 
would  have  supported  certain  facts.  What- 
ever merit  there  may  have  been  In  appellant's 
point,  tbe  court  was  not  moved  to  act  in  the 
matter.  A  mere  exception  to  counsel's  state- 
ment was  announced.  This  is  Insnfflcient  for 
review  in  this  court.  State  v.  Regan,  8 
Wash.  506,  S6  Pac.  472;  State  ▼.  Bailey,  31 
Wash.  89,  71  Pac.  715;  State  v.  Van  Waters, 
36  Wash.  358,  78  Pac.  807.  In  any  event 
however,  we  think  the  court  fully  cured  any 
error  in  this  connection  when.  Immediately 
after  the  occurrence  shown  above,  it  of  ita 
own  motion  Instructed  the  jury  as  follows: 
"Gentlemen  of  the  Jury,  I  instruct  yon  now 
to  disregard  tbe  statements  of  counsel  for  the 
defendant  and  counsel  for  tbe  plaintiff,  in  so 
far  as  tbe  statements  are  not  borne  out  by 
tbe  testimony  that  has  been  offered  and  ad- 
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mitted  by  the  court  The  statements  of 
counsel,  either  In  argnment  to  the  Jury  or  In 
any  objections  made  to  the  court  or  in  excep> 
tions  tnlcen  to  any  ruling  of  the  court  or  excep- 
tions talien  to  any  statement  of  counsel  upon 
either  side,  are  not  to  be  considered  by  you 
as  evidence  in  the  case,  but  you  must  deter- 
mine this  case  entirely  upon  the  testimony 
which  has  been  admitted  by  the  court  before 
you." 

It  Is  also  urged  under  the  motion  for  new 
trial  that  the  verdict  was  not  Justified  by  the 
evidence.  We  think  there  was  ample  evi- 
dence within  the  issues  for  the  consideration 
of  the  jury.  By  the  verdict  the  Jury  must 
have  found  that  the  condition  precedent  as 
to  the  state  of  deceased's  health  at  the  time 
of  his  application  for  membership  was  not 
violated.  That  being  the  only  issue  before 
them,    we  shall    not  disturb   the   verdict 

The  Judgment  is  affirmed. 

MOUNT,  C.  J.,  and  FULLERTON,  BOOT, 
CSEOVV,  and  DDNBAB,  JJ.,  concur. 


(42  Wash.  313) 

BADEB  V.  HAQGEKTT  et  al. 

(Supreme    Court    of    Washington.    March    16, 
1906.) 

RECEivEBa— Grounds  of  Appointmen-p— Con- 
TBOvEBsr  Between  Pasties  Equallt  En- 
titled TO  Pboperty. 

Where  plaiatiff  and  defendant  were  joint- 
ly Interested  in  book  accounts,  and  by  agree- 
ment between  tbem  defendant  was  a  trustee 
for  the  purpose  of  collecting  tbem  and  placing 
the  proceeds  in  a  certain  bank  for  their  joint 
benefit,  and  it  appeared  that  defendant  had 
exclusive  control  of  the  books,  tliat  the  per- 
sons owing  the  accoants  were  widely  scattered; 
that  plaintiff  did  not  know  the  debtors  and  bad 
no  means  of  determining  who  they  were  or 
the  items  of  their  accounts  or  the  different 
amounts  owing,  and  that  the  matter  was  all 
within  the  hands  of  defendant  who  had  made 
false  representations  regarding  the  collections 
and  refused  to  account,  the  appointment  of 
a  receiver  was  justified. 

Appeal  from  Superior  Ck>urt  King  County ; 
A.  W.  Prater,  Judge. 

Action  by  A.  Bauer  against  J.  J.  Haggerty 
and  another.  From  an  order  appointing  a 
receiver,   defendants   appeal.    Affirmed. 

McCafferty  &  Bell,  for  appellants.  Richard 
Saxe  Jones  .and  Harold  Preston,  for  respond- 
ent 


MOUNT,  C.  J.  This  appeal  Is  from  an 
order  of  the  superior  court  of  King  county, 
appointing  a  receiver  to  collect  the  accounts 
of  J.  J.  Haggerty  &  Co.,  a  corporation,  and 
temporarily  enjoining  the  appellants  from 
collecting  any  of  the  outstanding  accounts 
due  to  said  corporation.  The  order  was 
granted  after  a  hearing  upon  a  show-cause 
order.  It  appears  that  J.  J.  Haggerty  &  Co. 
is  a  corporation  organized  under  the  laws 
of  this  state  and,  prior  to  the  28th  day  of 


March,  1905,  was  engaged  In  business  In  the 
city  of  Seattle  as  a  wholesale  liquor  dealer. 
All  the  stock  of  the  corporation  was  owned 
equally  by  appellant  J.  J.  Haggerty,  who  was 
a-  resident  of  the  city  of  Seattle,  and  the  re- 
spondent who  was  a  resident  of  the  city  of 
Chicago,  III.  One  share  of  the  respondent's 
stock  stood  In  the  name  of  George  W.  Simon, 
who  was  secretary  of  the  corporation.  Ap- 
pellant J.  J.  Haggerty  was  the  president  and 
had  the  sole  control  and  active  management 
of  the  business  of  the  corporation.  Appellant 
Haggerty,  respondent  Bauer,  and  Mr.  Simon 
constituted  the  board  of  directors.  About  the 
date  above  named,  It  was  agreed  by  the  stock- 
holders to  pay  all  the  debts,  dispose  of  all 
the  assets,  collect  all  the  accounts,  and  dis- 
tribute the  proceeds,  and  close  the  business 
of  the  corporation  as  a  going  concern.  Meet- 
ings of  the  stockholders  were  held,  and  resolu- 
tions were  passed  to  that  effect  and  authoriz- 
ing the  procedure  above  indicated.  All  three 
of  the  stockholders  were  present  and  agreed 
thereto.  Upon  a  report  of  the  appellant  J. 
J.  Haggerty,  a  written  agreement  was  enter- 
ed into  by  which  it  was  agreed  that  the  stock 
of  goods  on  band  amounted  to  $12,730.82 ;  that 
the  cash  on  band  was  $2,782.12 ;  that  the  out- 
standing accounts  amounted  to  $25,399.50,  and 
that  the  liabilities  amounted  to  $2,782.12,  be- 
ing the  same  amount  as  the  cash  on  hand: 
It  was  also  agreed  that  respondent  had  drawn 
from  said  corporation  $11,766.76 ;  and  that  J. 
J.  Haggerty  had  drawn  from  said  corporation 
$4,095.86.  It  was  further  agreed  that  the 
stock  of  goods  on  hand  should  be  sold  and  de- 
livered to  the  said  J.  J.  Haggerty  for  the  sum 
of  $12,730.82,  making  a  total  that  Mr.  Hag- 
gerty received  of  $16,826.68,  or  $5,059.92  In 
excess  of  the  amount  which  respondent  had 
received.  It  was  further  agreed  that  Mr. 
Haggerty  should  collect  the  outstanding  ac- 
counts and  from  the  first  money  collected 
should  pay  to  respondent  $5,059.92,  and  there- 
after the  balance  should  be  deposited  in  a 
bank  named  to  the  credit  of  the  corporation, 
and  divided  equally  between  respondent  and 
appellant  J.  J.  Haggerty.  It  was  further 
.igreed  that  appellant  Haggerty  should  have 
charge  of  all  the  accounts  and  collect  the  ac- 
counts within  the  city  of  Seattle  without  com- 
pensation, and  outside  accounts  should  be 
turned  over  to  collectors  and  a  commission  of 
8  per  cent,  allowed  for  such  collections.  It 
was  further  agreed  that  Mr.  Haggerty  should 
make  weekly  statements  to  respondent  of  the 
amounts  collected.  Under  this  agreement  the 
stock  of  goods  was  delivered  to  appellant  J. 
J.  Haggerty,  the  books  and  accounts  were 
turned  over  to  him  to  be  collected,  and  re- 
spondent returned  to  bis  home  In  Chicago. 
Thereafter  Mr.  Haggerty  made  no  statement 
to  respondent  as  agreed  upon,  but  on  July  3, 
1905,  at  the  request  of  respondent  he  render- 
ed an  itemized  statement  of  money  received, 
which  statement  showed  that  up  to  that  time 
.nppellnnt  J.  J.  Haggerty  had  collected  $5,739.'> 
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81,  but  tbat  the  costs  of  collection  amounted 
to  $3,023.34.  On  tliat  day  Mr.  Haggerty  paid 
to  respondent  the  sum  of  $5,059.92,  and  re- 
spondent thereupon  turned  over  to  Mr.  Hag- 
gerty his  certificate  for  stock  In  the  corpora- 
tion. On  July  29,  1905,  respondent  demand- 
ed of  Mr.  Haggerty  a  further  accounting  of 
collections  made,  when  Mr.  Haggerty  refused 
to  malce  any  further  accounting,  claiming  to  be 
the  owner  of  all  the  stock  in  the  corporation, 
and  that  it  was  agreed  on  July  3d,  when  the 
payment  of  $5,050.02  was  made  to  respond- 
ent, that  respondent,  in  consideration  of  said 
payment,  should  have  no  further  Interest  In 
the  accounts  or  the  corporation.  It  appears 
further  that  the  accounts  of  the  corporation 
are  numerous ;  that  the  books  are  wholly  un- 
der the  control  of  appellant  Haggerty;  that 
the  creditors  are  widely  scattered  over  this 
state  and  Alaska;  and  that  the  statement 
rendered  to  respondent  on  July  3,  1905,  was 
not  a  true  account  of  the  moneys  collected 
to  that  time;  but  tbat  appellant  Haggerty 
bad  received  large  amounts  from  several  dif- 
ferent debtors,  which  were  not  stated  In  the 
account ;  and  tbat  he  concealed  from  respond- 
ent the  true  state  of  bis  collections.  On 
these  facts  the  receiver  was  appointed,  and 
the  restraining  order  issued  as  stated  above. 
Prior  to  the  time  the  order  was  made,  the 
appellant  J.  J.  Haggerty  offered  to  enter  In- 
to a  bond  in  snch  sum  and  upon  such  con- 
ditions as  the  court  should  order,  to  account 
for  all  collections  from  the  accounts  of  the 
corporation. 

There  is  no  dispute  in  the  record  before  us 
upon  any  of  the  facts  above  stated,  except 
that  respondent  denied  that  he  had  no  fur- 
ther interest  in  the  accounts  of  the  corpora- 
tion, and  appellant  Haggerty  denied  the  state- 
ment that  be  did  not  make  a  true  account 
of  moneys  collected  to  July  3,  1005,  or  that 
he  undertook  to  mislead  or  deceive  respond- 
ent. Upon  the  showing  made,  the  trial  court 
evidently  found  that  appellant  Haggerty  did 
not  make  a  true  account,  and  did  undertake 
to  mislead  and  deceive  respondent,  which 
finding  is  justified  by  the  record.  Appellants 
contend  that  the  court  erred  in  appointing  « 
receiver,  for  two  reasons:  (1)  That  it  was 
not  shown  that  appellant  J.  J.  Haggerty  was 
Insolvent;  and  (2)  because  the  bond  offered 
by  appellant  would  have  afforded  all  neces- 
sary security  until  final  determination  of 
the  cause.  Both  of  these  reasons  are  the 
same.  One  is  no  more  potent  than  the  other. 
If  appellant  J.  J.  Haggerty  is  solvent,  any 
Judgment  recovered  against  him  may  be  sat- 
isfied.' The  bond  could  do  no  more  and  is 
only  for  the  purpose  of  rendering  the  Judg- 
ment certain.  If  the  Insolvency  of  the  appel- 
lant Haggerty  was  the  only  ground  for  the 
appointment  of  a  receiver  In  this  case,  or 
if  his  solvency  may  be  considered  as  afford- 
ing an  adequate  remedy  to  respondent,  it 
is  clear  that  the  court  was  not  authorized 
to  appoint  a  receiver.    But  this  is  not  the 


ground  npon  which  the  appointment  was 
made,  because  it  is  apparently  conceded  that 
the  appellant  J.  J.  Haggerty  is  entirely  sol- 
vent The  respondent  maintained  In  the  court 
below,  and  insists  here,  that  he  and  appellant 
Haggerty  are  Jointly  Interested  in  these  ac- 
counts, and  that  Mr.  Haggerty  was  a  tru.stee 
for  the  purpose  of  collecting  them  and  plac- 
ing the  proceeds  in  a  certain  bank  for  their 
Joint  benefit;  that  he  has  exclusive  control 
of  the  books;  tbat  the  persons  owing  the 
accounts  are  widely  scattered  over  this  state 
and  Alaska;  that  respondent  does  not  know 
the  debtors  and  has  no  means  of  determin- 
ing who  or  where  they  are,  or  the  items  of 
their  accounts,  or  the  different  amounts  ow- 
ing, and  be  has  no  means  of  acquiring  this 
Information;  tbat  It  is  all  witbin  the  hands 
of  appellant  J.  J.  Haggerty,  who  has  made 
false  representations  regarding  collections 
and  refused  to  account  and  Is  therefore  a 
faithless  trustee.  These  are  sulficient  grounds 
for  tbe  appointment  of  a  receiver,  even  if 
the  trustee  is  solvent  Clay  v.  Irrigation  Co., 
14  Wash.  543.  45  Paa  141.  It  is  dear  from 
the  record  before  us  tbat  appellant  J.  J.  Hag- 
gerty Is  a  trustee  of  these  accounts,  and  of 
the  proceeds  of  tbe  collections,  and  that  be 
should  be  so  treated.  For  the  reason  tbat 
the  court  was  Justified  In  finding  that  appel- 
lant J.  J.  Haggerty  has  been  recreant  to  his 
trust,  and  that  it  lies  witbin  bis  power  to 
prevent  the  respondent  from  obtaining  tbe 
facts  showing  the  true  condition  of  tbe  ac- 
counts, and  to  prevent  an  honest  accounting, 
it  was  not  error  for  tbe  court  to  appoint  a 
receiver. 

The  order  appealed  from  Is  therefore  af- 
firmed 

CROW,  ROOT,  FTJLLERTON,   HADLET, 
and  DUNBAR,  JJ.,  concur. 


(12  Wuh.  UT) 

BANK  V.  DOHERTT  et  aL 

(Supreme    Court    of    Washington.    March    1& 
1900.) 

1.  UsuBT— What  Law  Governs. 

The  maker  and  payee  of  a  note  were  bona 
fide  residents  of  Montana.  The  note  was  ex- 
ecuted there  and  made  payable  there.  A  mort- 
gage executed  and  delivered  there  covered  prop- 
erty situated  in  Washington  and  was  recorded 
in  Washington.  Held,  that  the  note  and  mort- 
gage were  Montana  contracts,  governed  by  tbe 
law  of  that  state  on  the  question,  whether  the 
interest  provided  for  was  usurious. 

[Ed.  Note. — For  cases  in  point,  see  voL  47, 
Cent.  Dig.  Usury,  §§  2-15.] 

2.  Same. 

Bellinger's  Ann.  Codes  &  St  f  3G71,  pro- 
viding that,  where  a  greater  rate  of  interest 
tlian  is  allowed  by  law  shall  be  contracted 
for,  the  contract  shall  be  void,  etc.,  has  no 
application  to  valid  contracts  made  without 
the  state  and  which  are  governed  by  the  law  of 
another  as  to  their  character,  construction,  and 
validity. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent  Dig.  Usury,  §$  3,  4.] 
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8.  Same. 

A\1iere  a  note  was  valid  and  binding  in 
a  sister  state  where  executed,  tl>e  fact  that  its 
paymont  was  secured  by  a  mortgage  on  property 
in  Washington  did  not  render  it  subject  to 
the  nsury  laws  of  Washington. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent.  Dig.  Usury.  Si  H,  12.] 
4.  Appeai/— Exceptions  to   Findings— Suf- 
ficiency. 

TTnder  Ballinger's  Ann.  Codes  &  St  {  S035, 
providirg  that  exceptions  to-  any  ruling  may 
be  tnlcen  by  any  party  by  stating  to  the  court 
malting  the  ruling  when  the  same  is  made 
that  he  excepts  to  the  same,  an  exception  to 
the  court's  finding  of  the  amount  of  Interest 
due  on  a  note,  as  follows:  •'Because  the  evi- 
dence is  insufficient  to  support  the  finding  and 
the  same  is  contrary  to  the  evidence" — is  suf- 
ficirnt  to  raise  the  question  of  the  proper  rate 
of  interest  the  note  bears  after  maturity. 
6.  Interest— Ratb—Statutes. 

Under  C'v.  Code  Mont.  J  2583,  as  amended 
by  Laws  1S90,  p.  12.">.  providing  that  unless 
there  is  an  express  contract  in  writing  fixing 
a  different  rate,  interest  is  payable  on  all  money 
due  at  the  rate  of  8  per  cent,  a  Montana 
note  containing  no  provision  fixing  the  rate 
of  intercPt  after  maturity,  draws  8  per  cent 
interest  after  maturity. 

(Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Interest  8S  T7,  78.] 

6.  .TuDOMENT  —  Conclusiveness  —  Mattebs 
Concluded — Effect  of  Decision. 

The  decision  of  the  Supreme  Court  set- 
ting aside  a  sale  of  a  note  and  mortgage  at 
a  sale  under  an  execution  against  the  holder 
settl'-s  the  question  of  the  holder's  title  in 
a  suit  by  him  to  foreclose  the  mortgage. 

(Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Cent.  Dig.  Judgment  81  1270,  1277.] 

7.  Lis  Pendens  —  Persons  Bound  —  Mobt- 

OAGES  —  PBIOBITT. 

Where  a  mortgagee  on  bringing  an  action 
to  foreclose  filed  a  lis  pendens,  a  third  person 
taking^  a  mortgage  on  the  same  property  aft- 
er a  Judgment  of  foreclosure  was  reversed  by 
the  Supreme  Court  on  the  ground  that  the 
debt  secured  was  not  due,  was  bound  by  the 
notice  afforded  by  the  lis  pendens,  and  his 
mortgage  must  be  deemed  subsequent  to  the 
prior  mortgage. 
a  Same. 

A  mortgage  taken  by  one  having  actual 
notice  that  a  prior  mortgage  had  not  been 
regularly  satisHed  must  be  deemed  subsequent 
to  the  prior  mortgage. 

(Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent  Dig.  Mortgages,  K  346,  383.] 

Appeal  from  Superior  Court,  King  County; 

A.  W.  Frater,  Judge 

Action  by  Benjamin  Bnnk  against  Earle 
Dolierty  and  others.  From  a  judgment  for 
plnlntlir,   defendants   appeal.    Modified. 

Elmer  E.  Todd,  for  appellant  Dutton.  Mel- 
ville C.  Brown,  John  W.  lioberts,  and  Mau- 
rice D.  Leehey,  for  other  appellants.    James 

B.  Murpby,    Harold   Preston,    and    Graves, 
Palmer,  Brown  &  Murpby,  for  respondent 

MOUNT,  C.  J.  This  is  an  action  to  fore- 
Close  certain  real  estate  mortgages:  On  Jan- 
uary 3,  1900,  tbe  respondent  Benjamin  Bank, 
a  resident  of  Butte,  Mont,  loaned  to  Mary  T. 
Doberty,  a  resident  of  the  same  place,  $2,500 
on  ber  promissory  note,  as  follows:  "$2,500.00. 
Butte,  Montana,  January  3,  1900.  For  value 
received,  tbree  years  after  date,  I  promise  to 


pay  to  B.  Bank,  or  order,  the  sum  of  $2,500 
at  bis  office  in  Butte,  Montana,  with  interest 
at  tbe  rate  of  two  per  cent,  per  month,  pay- 
able monthly.  The  privilege  hereby  granted 
to  tbe  maker  of  this  note  to  pay  any  amount 
not  exceeding  $200  per  month  thereon.  In- 
terest to  be  reduced  according  to  sucb  pay- 
ments. Payment  to  be  made  on  interest  day. 
(Signed]  Mary  T.  Doherty."  At  the  same 
time  and  place,  in  order  to  secure  the  said 
note,  tbe  maker  executed  two  mortgages,  a 
chattel  mortgage  on  certain  personal  prop- 
erty in  Butte,  and  a  real  estate  mortgage  on 
certain  real  estate  in  Seattle,  this  state.  Tbe 
property  Included  In  the  chattel  mortgage 
was  afterwards  sold,  and  the  proceeds  of  the 
sale  amounted  to  $90.  A  short  time  after 
tbe  note  and  mortgages  were  made,  tbe  said 
Mary  T.  Doberty  died  testate  In  Montana. 
Her  will  was  thereafter  admitted  to  probate 
In  King  county  In  this  state,  and  letters  tes- 
tamentaiT  with  the  will  annexed  issued  to 
appellant  Maurice  D.  Leehey.  Her  minor 
son,  tbe  appellant  Earle  Doberty,  a  resident 
of  California,  was  ber  sole  devisee.  On 
March  9,  1901,  the  respondent  brought  an 
action  In  the  superior  court.of  King  county  to 
foreclose  bis  real  estate  mortgage,  and  at  that 
time  filed  a  lis  pendens  In  the  office  of  the 
county  auditor  of  King  county.  Subsequently 
a  judgment  of  foreclosure  was  entered,  and 
an  appeal  was  taken  therefrom  to  tbis  court 
We  reversed  the  judgment,  for  tbe  reason 
that  the  debt  was  not  then  due.  Bank  t. 
Doberty,  29  Wasb.  233,  69  Pac.  732,  92  Am. 
St  Rep.  903.  The  appellants  in  that  action, 
Earle  Doberty  and  Mr.  Leehey,  administra- 
tor, were  awarded  costs  therein  against  Mr. 
Bank,  for  the  sum  of  $101.45.  The  original 
note  and  mortgage  bad  been  Introduced  in 
evidence  by  the  plaintiffs  In  that  case,  as  ex- 
hibits, and  were  transmitted  here  with  the 
record,  where  they  were  held  by  the  clerk  of 
this  court.  After  a  remittitur  in  that  case 
bad  gone  down,  the  parties  stipulated  in  writ- 
ing that  the  exhibits  might  be  returned  to 
tbe  clerk  of  tbe  superior  court,  to  be  held  by 
him  subject  to  tbe  demand  of  the  party  who 
inti'oduced  the  same  In  evidence.  After  de- 
mand had  been  made  upon  Mr.  Bank  to  pay 
the  judgment  for  costs,  as  above  stated,  and 
he  had  neglected  to  do  so,  an  execution  was 
issued  at  the  request  of  the  appellants  In  that 
case,  and  the  sheriff  levied  upon  tbe  original 
note  and  mortgage,  and  took  the  same  from 
the  possession  of  the  clerk.  The  note  and 
mortgage  were  advertised  for  sale  and,  on 
December  1,  1902,  were  sold  at  sheriff's  sale 
to  C.  L.  Byron,  defendant  In  tbis  action,  for 
$110.20,  being  tbe  amount  of  tbe  judgment 
and  accrued  costs.  Tbe  sale  was  subsequent- 
ly confirmed,  and  the  note  and  mortgage  were 
delivered  to  Mr.  Byron.  Neither  Mr.  Bank 
nor  bis  attorneys  bad  any  actual  notice  of 
the  seizure  and  sale  of  the  note  and  mortgage. 
Tbe  note  bad  been  Indorsed  In  blank  by  tbe 
payee  some  time  before  it  was  introduced  in 
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evidence  In  the  first  foreclosure  action.  Af- 
ter the  sale  to  Mr.  Byron,  the  words  "pay  to 
C.  L.  Byron  or  order"  were  written  on  the 
note  above  the  respondent's  signature.  On 
December  IC,  1902,  the  appellant  Leehey,  as 
administrator  of  the  estate,  petitioned  the 
probate  court  for  leave  to  place  another  mort- 
gage upon  the  property  described  in  respond- 
ent's mortgage,  for  the  purpose  of  procuring 
money  with  which  to  pay  the  respondent's 
mortgage,  then  held  by  0.  L.  Byron  under  the 
said  sberiSTs  sale. 

On  January  13,  1903,  the  respondent  Mr. 
Bank  and  his  attorneys,  upon  learning  that 
the  note  and  mortgage  had  been  sold,  filed  a 
motion  to  set  aside  the  sale  In  the  original 
foreclosure  action  out  of  which  the  execution 
Issued.  After  many  continuances  of  the  hear- 
ing and  some  amendments  to  the  motion,  the 
motion  was  finally  heard,  and  on  April  10, 
1903,  the  superior  court  of  King  coun^  made 
an  order  setting  aside  the  sale.  This  order 
was  subsequently  afllrmed,  on  appeal,  by  this 
court.  Bank  v.  Doherty,  37  Wash.  32,  79  Pac. 
486.  In  the  meantime,  on  February  20,  1903, 
an  order  was  entered  in  probate,  authorizing 
the  administrator  to  mortgage  the  property 
for  the  purpose  of  paying  ofT  respondent's 
note  and  mortgage  while  It  was  held  by  Mr. 
Byron.  Soon  after  the  sale  of  the  note  and 
mortgage  to  Mr.  Byron,  Mr.  I^eehey,  the  ad- 
ministrator of  the  estate  of  Mary  Doherty, 
deceased,  went  to  Butte,  Mont,  and  there  in- 
formed J.  S.  Dutton  and  Adolph  Pincus,  two 
creditors  of  the  estate,  that  the  note  and 
mortgage  executed  to  Mr.  Bank  were  then 
held  by  Mr.  Byron,  and  could  be  satisfied  for 
$2,200 ;  that  the  mortgaged ,  property  was 
worth  at  least  $3,000;  and  requested  Mr. 
Dutton  and  Mr.  Pincus  to  advance  $2,200  for 
the  purpose  of  taking  up  respondent's  note 
and  mortgage,  and  promising  that  he,  as  ad- 
ministrator, would  obtain  leave  of  the  probate 
court  to  execute  a  new  mortgage  on  the  prop- 
erty to  secure  them  for  the  $2,200,  and  that 
by  means  of  such  mortgage  he  would  permit 
them  to  acquire  the  title  to  the  property  and 
thus  make  themselves  whole  on  the  estate. 
Mr.  Pincus  and  Mr.  Dutton  agreed  to  this, 
and  while  the  motion  to  vacate  the  sale  of 
the  note  and  mortgage  to  Mr.  Byron  was 
pending,  appellant  Leehey,  as  administrator, 
executed  a  mortgage  to  Mr.  Dutton  for  the 
sum  of  $2,200,  and  Mr.  Byron  thereupon  ac- 
knowledged satisfaction  of  the  respondent's 
note  and  mortgage  and  delivered  the  same  to 
.Mr.  Dutton,  'who  thereupon  sent  to  Mr.  Lee- 
hey a  draft  for  the  amount  agreed  upon, 
$1,100  being  contributed  by  Mr.  Dutton  and 
$1,100  by  Mr.  Pincua.  5Ir.  Leehey  thereupon 
recorded  the  mortgage  to  Mr.  Dutton. 

After  the  sale  of  respondent's  note  and 
mortgage  was'  set  aside  by  the  court  and 
after  the  same  became  due,  respondent 
brought  this  action  to  foreclose  his  mortgage, 
;ind  made  all  i>er.sons  claiming  any  Intcfrest  In 
the  property  parties  to  the  foreclosure  pro- 


ceeding. The  defendant  Dutton  filed  a  cross- 
complaint,  setting  up  his  mortgage,  and  pray- 
ing that  the  same  be  also  foreclosed,  and 
that  he  be  decreed  to  be  a  prior  mortgagee. 
At  the  trial,  the  court  found  the  facts  In 
favor  of  the  respondent  Bank,  and  that  the 
defendant  Dutton  took  his  mortgage  with 
notice  and  knowledge  of  respondent's  mort- 
gage, and  was  therefore  a  subsequent  mort- 
gagee. The  Judgment  of  the  lower  court  was 
in  favor  of  the  respondent  Bank,  for  the  full 
amount  of  the  note,  with  Interest  at  2  per 
cent,  per  month  from  Its  date  to  the  date 
of  the  Judgment,  and  his  mortgage  was  de- 
creed a  first  lien  upon  the  property  for  the 
amount  thereof.  Appellant  Dutton  was  also 
given  Judgment  for  the  amount  of  the  note 
and  mortgage  standing  in  his  name,  but  the 
court  found  that  he  took  his  mortgage  with 
notice  of  the  respondent's  mortgage,  and  the 
lien  was  therefore  declared  subsequent  to 
respondent's  mortgage.  The  administrator 
Leehey  and  the  legatee  Doherty  appeal  from 
the  Judgment,  claiming  (1)  that  the  note  giv- 
en to  respondent  Bank  Is  usurious;  (2)  that 
It  does  not  bear  Interest  after  maturity  at  the 
rate  of  2  per  cent,  per  month,  and  (3)  that 
respondent  is  not  the  owner  thereof.  Mr. 
Dutton  appeals  separately,  claiming  that  the 
court  erred  in  finding  that  his  mortgage  was 
subsequent  to  respondent's  mortgage. 

It  Is  apparently  conceded  that  both  the 
note  and  mortgage  sued  on  by  the  respondent 
Bank  are  Montana  contracts.  If  not  con- 
ceded, the  record  conclusively  shows,  that 
both  the  maker  and  the  payee  of  the  note  and 
mortgage  were  bona  fide  residents  of  Butte, 
Mont  The  note  was  executed  there  and  was 
payable  there.  The  mortgage  was  also  ex- 
ecuted and  delivered  at  the  same  time  and 
place  as  the  note.  But  it  described  property 
In  King  county  In  this  state,  and  was  sent 
here  for  record.  It  Is  proved  and  not  dis- 
puted that  the  rate  of  Interest  provided  for 
in  the  note  and  mortgage  was  valid  In  the 
state  of  Montana,  where  the  contract  was 
made  and  where  It  was  to  be  performed.  Un- 
der these  facts  there  can  be  no  escape  from  the 
conclusion  that  the  contract  was  a  Montana 
contract  and  was  not  usurious  there.  But  ap- 
pellants argue  that  while  the  law  of  the 
place  of  the  contract  governs  as  to  the  In- 
terpretation and  validity  of  the  note,  the  law 
of  the  forum  governs  as  to  remedies  for  Its 
enforcement.  This  position  is  no  doubt  cor- 
rect We  said,  in  La  Salle  v.  Woolcry,  14 
Wash.  70,  44  Pac.  115,  '53  Am.  St  Rep.  855: 
"The  settled  rule  Is  that  the  law  of  the 
place  where  the  contract  Is  made  must  govern 
In  determining  the  character,  construction 
and  validity  of  such  contract;  while  the 
law  of  the  place  where  suit  Is  Instituted  up- 
on the  contract  governs  as  to  'the  nature,  ex- 
tent and  form  of  the  remedy.' " 

Appellants  further  contend  that  the  usury 
law  of  this  state  affects  only  the  remedy, 
not  the  substance  of  such  contracts,  and  we 
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are  cited  to  section  3671,  Balllnger's  Ann. 
Codes  &  St.  (section  570C,  Pierce's  Code), 
In  support  tliereof.  This  is  true  when  ap- 
plied to  contracts  executed  or  to  be  performed 
within  the  state,  but  It  has  no  application  to 
valid  contracts  made  without  the  state,  and 
which  are  governed  by  the  law  of  another 
state  as  to  their  character,  construction,  and 
validity.  The  contract  in  this  case  being 
a  valid  and  binding  contract  In  the  state  of 
Montana,  the  mere  fact  that  its  payment  was 
secured  by  a  mortgage  on  property  in  this 
state  does  not  change  its  character,  or  render 
It  subject  to  the  usury  laws  of  this  state. 
The  mortgage  is  but  the  means  of  securing  to 
the  payee  what  the  maker  has  agreed  to  pay 
at  the  place  named  In  the  note.  De  Wolf 
V.  Johnson,  10  Wheat  3C7,  6  K  Ed.  343;  Call 
V.  Palmer,  116  U.  S.  98,  6  Sup.  Ct.  301,  29 
U  Ed.  559;  Coghlan  v.  South  Carolina  B. 
Co.,  142  U.  S.  101,  12  Sup.  Ct.  150,  35  L.  Ed. 
951.  The  remedy  for  the  foreclosure  of  the 
mortgage  being  the  practice  of  the  courts  Is 
governed,  of  course,  by  the  laws  of  this  state. 
La  Salle  v.  Woolery,  supra. 

The  amount  due  upon  the  note  is  determin- 
ed by  the  substance  of  the  note  itself,  and  not 
by  any  remedy  to  enforce  it  When  the  lower 
court  found  that  the  contract  was  a  Montana 
contract,  valid  In  that  state,  the  terms  of  the 
contract  determined  the  amount  due,  and 
will  be  enforced  accordingly.  It  will  be  ob- 
served by  examining  the  note  hereinbefore  set 
out  that  the  maker  promised  to  pay  $2,500 
three  years  after  date,  with  interest  at  the 
rate  of  2  per  cent,  per  month.  No  provision 
is  made  for  any  rate  of  interest  after  matur- 
ity. The  statute  of  Montana,  as  shown  and 
admitted  by  the  pleadings,  provides  that 
"unless  there  Is  an  express  contract  In  writ- 
ing fixing  a  different  rate,  interest  Is  pay- 
able on  all  moneys  at  the  rate  of  8  per  cent, 
per  annum  after  they  become  due  on  any  In- 
strument of  writing,"  etc.  Section  2585, 
Civil  Code  of  Montana,  as  amended  in  1899 
(Laws  18.99,  p.  125).  The  trial  court  in  this 
case  computed  interest,  from  the  date  of  the 
note  to  the  date  of  the  decree,  at  2  per  cent, 
per  month,  making  a  total  after  deducting 
the  credit  of  $96,  of  $5,596.66,  and  found  that 
amount  to  be  due.  An  exception  was  taken 
to  this  finding,  as  follows:  "Because  the  evi- 
dence is  insufflcient  to  support  said  finding, 
and  the  same  is  contrary  to  the  evidence," 
and  for  other  specified  reasons.  Hespondent 
contends  that  this  exception  is  not  sufficient 
to  raise  the  question  now  presented  as  to  the 
amount  of  Interest  due.  We  think  it  is  suffi- 
cient, under  the  provisions  of  section  5055, 
2  Balllnger's  Ann.  Codes  &  St  Appellants 
rely  upon  the  decision  of  this  court  in  Pal- 
mer V.  Laberee,  23  Wash.  409,  63  Pac.  216. 
That  was  a  case  where  the  question  arose  as 
to  the  amount  of  Interest  which  should  be 
allowed  upon  a  Judgment  reviving  a  prior 
Judgment,  and  this  court  there  held  that  in- 
terest should  be  allowed  at  the  legal  rate 


where  the  Judgment  revived  did  not  recite 
the  amount  of  interest  it  should  draw.  It 
will  be  seen  that  the  exact  point  involved  in 
this  case  was  not  before  the  court  in  that 
case,  but  in  discussing  the  question  then  before 
us,  reasoning  by  analogy,  we  said:  "It  will 
be  seen  from  Brewster  v.  Wakefield,  supra 
[22  How.  118,  16  L.  Ed.  301],  and  Ludwlck  v. 
Huntzinger,  supra  [5  Watts  &  S.  (Pa.)  51), 
that  where  a  note  is  entirely  silent  as  to  In- 
terest after  it  is  due,  the  creditor  is  entitled 
to  interest  by  operation  of  law;  and  that  until 
the  note  became  payable  the  agreement  of  the 
parties  regulated  the  allowance  and  the  rate  of 
Interest,  but  after  that  the  law  interposed  not 
only  to  allow,  but  to  regulate,  the  rate  6f 
interest  that  should  be  allowed  the  creditor  for 
and  on  account  of  the  illegal  detention  of  the 
debt"  This  statement  of  the  rule  Is  directly 
in  point  \u  the  case  now  before  us. 

Counsel  for  respondent  contends  that,  where 
there  is  no  evidence  to  show  a  contrary  in- 
tention, the  law  will  presume  that  It  was 
the  Intention  of  the  party  that  the  money 
should  bear  the  rate  specified  in  the  note 
from  its  date  until  such  time  as  a  Judgment 
might  be  entered  thereon,  and  that  this  Is  In 
accord  with  the  great  weight  of  authority  in 
this  country,  and  many  cases  are  cited  to  sup- 
port this  contention.  It  is  unnecessary  to 
review  these  authorities  because,  where  there 
is  a  statute  upon  the  subject,  the  statute  must 
control.  As  we  have  seen  above,  the  note 
In  question  was  made  in  Montana  by  bona 
fide  residents  of  that  state.  It  was  payable 
there,  and  the  parties  to  It  must  have  con- 
tracted with  reference  to  the  law  of  that 
state  as  It  existed  at  the  time.  The  statute 
In  force  at  the  time,  as  quoted  above,  provid- 
ed that  interest  Is  payable  on  all  moneys  at 
the  rate  of  8  per  cent  per  annum  after  they 
become  due,  on  any  Instrument  In  writing, 
unless  there  Is  an  express  contract  In  writ- 
ing fixing  a  different  rate.  This  statute  seems 
clear  and  conclusive  of  the  question.  It  re- 
fers especially  to  moneys  after  they  become 
due,  and  fixes  the  rate  of  Interest  at  8  per 
cent,  per  annum  unless  the  writing  fixes  a 
different  rate.  No  decisions  of  the  courts  of 
Montana  have  been  called  to  our  attention 
construing  this  section,  and  we  have  been 
unable  to  find  any.  We  must  therefore,  give 
it  the  plain  meaning  which  it  was  evidently 
intended  to  have.  If  the  parties  had  intend- 
ed the  note  In  question  to  draw  interest  at 
the  rate  of  2  per  cent,  per  month  after  ma- 
turity. It  would  have  been  an  easy  matter  to 
have  placed  such  Intention  beyond  doubt  by 
simply  adding  the  words  "until  paid"  after 
the  words  "2  per  cent  per  month."  They 
did  not  do  so,  and  we  must  therefore,  con- 
clude that  the  contract  contained  all  of  the 
agreement  and  that  the  parties  Intended  to 
let  the  law  fix  the  rate  of  Interest  after  ma- 
turity. If  the  note  should  not  be  paid  when 
it  became  due.    The  lower  court  was,  there- 
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tore,  in  error  In  computing  Interest  at  2  per 
cent,  per  month  after  maturity. 

The  last  point  made  by  appellants  Doherty 
and  Leehey  is  that  the  respondent  is  not  the 
owner  of  the  note,  because  it  was  sold  at 
execution  sale.  This  question  was  settled  by 
us  in  the  case  of  Bank  v.  Doherty,  37  Wash. 
32,  79  Pac.  486. 

The  appellant  Button  contends  that  the 
court  erred  In  finding  his  mortgage  subse- 
quent to  the  respondent's  mortgage.  This 
question  depends  upon  the  facts.  There  is 
some  conflict  in  the  evidence  as  to  whether 
Mr.  Dutton  had  actual  notice  of  the  condition 
of  the  sale  of  respondent's  note  and  mort- 
gage; but  the  circumstances  surrounding  the 
whole  transaction  lead  us  to  believe  that  he 
had  actual  notice  and  knowledge  of  the  whole 
transaction.  He  was  not  a  party  to  it,  and 
probably  knew  nothing  about  the  proceed- 
ings until  after  the  sale  had  taken  place. 
But  before  he  advanced  his  money  and  took 
bis  mortgage,  we  are  satisfied  that  both  Mr. 
Dutton  and  Mr.  Pincus  luiew  all  about  the 
sale  and  the  purpose  of  it  We  are  further  of 
the  opinion  that  Mr.  Dutton  was  bound  by 
the  constructive  notice  afforded  by  the  lis 
pendens  filed  at  the  time  the  original  fore- 
closure action  was  begun.  But  actual  notice 
that  respondent's  mortgage  had  not  been  regu- 
larly satisfied  was  sutficient 

The  conclusion  we  have  reached  upon  the 
question  of  interest  necessitates  a  modifica- 
tion of  the  Judgment  entered  at  the  trial. 
The  court  rendered  Judgment  for  $5,590.16 
and  $250  attorney's  fees  and  costs,  in  favor 
of  respondent  Bank.  The  amount  of  the 
Judgment  should  have  been  $4,002,33,  and  for 
$250  attorney's  fees  and  for  costs.  The  Judg- 
ment was,  therefore,  $934.83  In  excess  of 
what  it  should  have  been.  No  supersedeas 
bond  was  given  on  the  appeal,  and  it  now  ap- 
pears from  the  supplemental  record  on  file 
In  this  court  that  the  mortgaged  property  was 
sold  under  the  decree  and  bid  In  by  respond- 
ent for  $5,500,  and  that  the  sale  was  confirm- 
ed on  October  28,  1905,  leaving  a  deficiency 
Judgment  in  favor  of  respondent  for  $448.90. 
In  view  of  these  facts.  It  is  ordered  that  the 
respondent  satisfy  the  deficiency  Judgment 
and  pay  to  the  clerk  of  the  court  the  sum  of 
1445.93  within  30  days  after  the  remittitur 
is  sent  down,  which  last-named  sum  shall  be 
credited  upon  the  Judgment  in  favor  of  ap- 
pellant Dutton.  If  respondent  shall  not  com- 
ply with  this  order  as  stated  above.  It  is  or- 
dered that  the  Judgment  appealed  from  be 
vacated,  and  that  a  new  Judgment  be  en- 
tered in  harmony  with  the  views  herein  ex- 
pressed, and  a  new  sale  of  the  mortgaged 
property  had  thereunder.  Appellants  shall 
recover  costs  of  this  appeal  against  re- 
spondent. 

CROW,  PULLERTON,  HADLEY,  and  DUN- 
BAR, JJ.,  concur. 


(Moot 


(33  Mont.  441) 
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In  re  THRESHER. 
(Supreme  Court  of  MonUoa.    Feb.  10,  1906.) 

1.  ATTOBNET  —  DlSBABMBNT  —  NECESSITT     OF 

Conviction  of  Cbime. 

An  attorney  who  has  been  guilty  of  a  crime 
involving  moral  turpitude  may  be  disbarred 
witliout  a  previous  conviction  tlierefor,  under 
Code  Civ.  Proc.  S  402,  8ul>d.  5,  as  amended  by 
Act  1903  (Sess.  Laws  1903,  p.  51),  autborix- 
ing  disbarment  of  an  attorney,  wtio  is  -guil.y 
of  deceit,  malpractice,  crime,  or  misdemeanor 
involving  moral  turpitude. 

[Ed.  Note. — For  cases  in  point,  see  vol.  5, 
Cent.  Dig.  Attorney  and  Client,  {§  52,  04,  Co.] 

2.  Same. 

Forgery  of  a  client's  indorsement  on  a 
check  delivered  to  an  attorney  for  deposit  with 
a  justice  of  the  peace,  converting  it  to  his  own 
use,  and  procuring  and  converting  to  his  own 
use  a  deposit  in  court  made  by  another  client, 
are  sufficient  to  auttiorize  the  attorney's  disbar- 
ment. 

[Ed.  Note. — For  cases  in  point,  see'  voL  S, 
Cent.  Dig.  Attorney  and  Client,  S  52.] 

Disbarment  proceedings  against  B.  S. 
Thresher.    Respondent  disbarred. 

Jesse  B.  Roote,  (or  accuser. 

BBANTL.Y,  C.  J.  This  proceeding  was  in- 
stituted in  this  court  by  one  G.  R.  Nickey, 
under  subdivision  5  of  section  402  of  the 
Code  of  Civil  Procedure,  as  amended  by  the 
act  of  1903  (Sess.  Laws  1908,  p.  51),  to  ob- 
tain a  Judgment  of  disbarment  against  B.  S. 
Thresher,  a  member  of  the  bar  of  Montana. 

The  amended  accusation,  duly  verified  by 
persons  cognizant  of  the  facts  stated  therein, 
sets  forth,  in  four  separate  counts  against 
the  accused,  acts  of  deceit,  and  malpractice^ 
and  crimes  involving  moral  ttu-pitude,  ot 
which  it  Is  alleged  the  accused  has  been 
guilty  in  connection  with  bis  office  as  an 
attorney.  The  accused,  having  failed  to  ap- 
pear at  the  time  set  for  answer,  the  matter 
was  set  for  bearing  of  the  evidence  on  the 
merits  on  January  24,  1906.  On  that  day 
the  accused  caused  to  be  filed  written  ob- 
jections to  the  first  and  second  counts,  and 
denials  of  the  third  and  fourth,  but  was  not 
present  in  person,  nor  represented  by  coun- 
sel, nor  did  be  signify  any  purpose  or  wish 
to  contest  the  charges  or  express  any  desire 
for  delay  in  order  that  he  might  prepart: 
bis  defense.  Indeed,  from  affidavits  filed 
at  the  time,  it  appears  that  the  acciised  was 
attending  to  his  ordinary  duties  in  the  courts 
of  Silver  Bow  county,  and  seemed  Indifiterent 
as  to  whether  or  not  the  court  proceeded  to 
the  hearing,  or  as  to  what  the  result  might 
be.  The  court  considered  and  overruled  the 
objections  to  the  first  and  second  counts,  and 
thereupon  proceeded  to  hear  the  evidence, 
as  if  denials  had  been  interposed  to  all  of 
them.  No  evidence  was  introduced  in  sup- 
port of  the  first  count  and  it  was,  by  permis- 
sion of  the  court,  withdrawn. 

The  evidence  In  support  of  the  second 
count,  which  charges  the  forging  of  an  im- 
der taking  on  attachment  In  an  action  in  the 


Digitized  by 


Google 


Mont) 


IN  RE  THRESHER. 


877 


district  court  of  Silver  Bow  county,  is  not 
80  clear  and  definite  as  to  Justify  a  finding 
tbereon  against  the  accused.  For  this  reason, 
notice  of  it  will  be  omitted,  and  the  nieritb 
of  the  controversy  will  be  determined  by  a 
consideration  of  the  evidence  in  support  of 
the  third  and  fourth  counts  only. 

The  third  count  alleges,  in  substance,  that 
on  February  29,  1904,  an  action  was  begun 
before  George  F.  Danzer,  one  of  the  Justices 
of  the  peace  in  and  for  Meadervllle  town- 
ship. Silver  Bow  county,  by  one  W.  J.  Christie 
against  G.  R.  NIcUey,  the  accuser,  and  others, 
to  recover  Judgment  for  $38.50  for  services 
performed  by  plaintiff  for  defendants;  that 
upon  a  trial  the  plaintiff  had  verdict  and 
Judgment  for  $35,  and  costs,  taxed  at  $12.50; 
that  B.  S.  Thresher  was  attorney  for  defend- 
ants; that  on  March  25th,  G.  R.  NIckey  In- 
structed him  to  take  an  appeal  to  the  dis- 
trict court;  that  he  delivered  to  him,  the 
said  Thresher,  a  check,  drawn  by  himself 
on  the  First  National  Bank  of  Butte,  for  the 
sum  of  $-19.C0,  payable  to  said  Justice  of  the 
peace  or  bis  order,  the  amount  called  for 
thereby  to  be  deposited  with  the  said  Jus- 
tire  in  lieu  of  an  undertaking  on  appeal; 
that  said  Thresher,  as  his  attorney,  accepted 
the  check,  and  promised  to  deliver  It  to  the 
Justice  for  the  purpose  aforesaid,  and  take 
the  appeal,  but  that,  instead  of  delivering  it 
to  the  Justice,  as  he  undertook  to  do,  on 
March  20th,  the  following  day,  he  forged  the 
Indorsement  of  said  Jiistlce  .thereon,  and 
thereby  fraudulently  procured  the  amouut 
of  money  called  for  and  appropriated  It  to 
bla  own  use. 

In  substance,  the  fourth  count  alleges  that 
on  June  3,  1897,  an  action  was  commenced 
in  the  District  court  of  Silver  Bow  county 
by  one  Ruth  A.  Burton,  plaintiff,  against  onfe 
Henry  Kipp,  defendant;  that  during  the  pen- 
dency of  said  action  and  prior  to  May  14, 
1904,  there  had  been  deposited  in  the  dis- 
trict court  by  Ruth  A.  Burton  the  sum  of 
^400  In  cash  as  a  tender  to  the  defendant 
in  the  action;  that  the  court  on  May  14, 
1904,  made  an  order  directing  the  'treasurer 
of  Sliver  Bow-  county,  with  whom  the  money 
had  been  deposited  by  the  clerk  of  the  court 
as  required  by  law,  to  pay  over  to  the  clerk 
the  said  sum  of  $400,  and  further,  that  the 
clerk  pay  the  same  to  Ruth  A.  Burton  or  to 
«lther  of  her  attorneys,  J.  J.  McHatton  or 
B.  S.  Thresher;  that  on  the  same  day  B.  S. 
Thresher  received  the  said  amouut  from  the 
<:lerk,  and,  thereupon,  disregarding  bis  duties 
in  the  premises  and  intending  to  cheat  and 
defraud'  said  Rutb  A.  Burton,  appropriated 
said  amount  to  his  own  use;  that,  though 
repeated  demand  hdd  been  made  upon  him 
by  Ruth  A.  Burton,  he  has  failed  and  neg- 
lected to  pay  her  the  said  sum,  or  any  part 
thereof;  and  that,  notwithstanding  the  fact 
that  he  bad  so  drawn  the  money  from  the 
bands  of  the  clerk  under  the  order  of  the 
4!ourt,  he  stated  falsely  to  the  agent  of  Rutb 
A.  Burton  that  the  money  was  still  in  the 


hands  of  the  treasurer  of  Silver  Bow  counrty, 
well  knowing  at  the  time  that  he  had  received 
the  said  sum  as  aforesaid  and  appropriated 
it  to  his  own  use. 

Under  the  view  we  entertain  of  this  case. 
It  Is  not  Important  to  consider  whether 
criminal  proceedings  have  been  instituted 
and  prosecuted  against  the  accused,  resulting 
In  his  conviction  of  the  crimes  charged. 
Subdivision  5  of  the  section  under  which  the 
charges  are  preferred  is  broad  enough  to 
dnclude  crimes  and  misdemeanors  of  all 
kinds  Involving  moral  turpitude,  whether 
within  this  Jurisdiction  or  not,  and  whether 
within  or  without  the  sphere  of  official  duty. 
If  the  charge  sets  forth  such  a  crime,  this 
court  has  exclusive  Jurisdiction  to  hear  the 
evidence  and  determine  the  truth  of  It; 
Where  the  crime  falls  clearly  without  the 
sphere  of  official  duty.  It  Is  discretionary 
with  the  court  to  bear  and  determine  It  upon 
the  merits  prior  to  a  criminal  prosecution 
and  conviction  in  the  local  court ;  and  It  will 
refuse  to  entertain  the  accusation  In  the  ab- 
sence of  urgent  reasons  why  It  should  do  so. 
In  re  Wellcome,  23  Mont  140,  58  Pac.  45; 
Id.,  23  Mont  213,  58  Pac.  47.  It  Is  but  Just 
and  fair  to  the  accused  that  It  should  re- 
frain from  Investigating  and  passing  Judg- 
ment upon  such  a  charge,  to  the  end  that 
his  rights  may  not  be  prejudiced.  But  where 
the  conduct  charged  as  the  ground  for  re- 
moval falls  within  the  sphere  of  official  duty, 
as  does  that  charged  In  this  case.  It  is  of  no 
moment  that  It  amounts  to  an  offense  against 
the  criminal  laws,  nor  whether  criminal  pro- 
ceedings have  been  Instituted  and  prosecuted 
to  a  conclusion.  This  proceeding  Is  In  no 
sense  a  criminal  prosecution;  nor  Is  it  in 
aid  of  a  criminal  investigation.  Its- purpose 
Is  to  ascertain  whether  the  accused  Is  worthy 
of  confidence  and  possessed  of  that  good 
moral  character  which  Is  a  condition  preced- 
ent to  the  privilege  of  practicing  law  and  of 
continuing  in  the  practice  thereof.  In  re 
Wellcome,  23  Mont  213,  58  Pac.  47:  In  re 
Weed,  26  Mont  241,  67  Pac.  308.  "The  end 
to  be  attained  Is  not  punishment  but  protec- 
tion." Case  of  Austin,  5  Rawie,  101,  28 
Am.  Dec.  657.  And  the  determination  of  the 
fitness  of.  the  person  under  consideration  to 
continue  In  the  practice  being  exclusively 
a  matter  for  this  court.  It  will  not  await  the 
action  of  the  criminal  court  and  be  controlled 
by  the  result  of  a  prosecution,  even  though 
the  finding  of  this  court  may  be  In  effect  that 
the  accused  Is  guilty  of  a  crime. 

The  evidence  submitted  In  this  case  leads 
to  but  one  conclusion,  namely,  that  the  char- 
ges contained  In  the  tbird  and  fourth  coimts 
are  true.  It  appears,  as  charged  In  the  third 
count,  that  NIckey,  one  of  the  defendants  In 
the  case  of  Christie  ▼.  NIckey  et  al.,  was 
dissatisfied  with  the  result  of  the  trial,  and 
desired  to  take  an  appeal  to  the  district 
court  He  was  about  to  leave  the  county 
of  Silver  Bov  to  be  gone  for  several  weeks, 
and,  in  order  that  his  rights  might  be  pre- 
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served,  he  put  Into  the  hands  of  the  accused, 
who  .had  been  and  still  was  his  attorney  in 
that  case,  the  checl!  mentioned  in  the  charge, 
intending  the  sum  of  money  payable  tbereou 
to  the  Justice,  to  be  used,  to  the  amount  of  the 
Judgment  and  costs  ($47.50),  as  a  deposit 
in  lieu  of  an  undertaking- on  appeal.  The 
balance  was  presiunably  Intended  to  pay 
for  the  transcript.  He  had  a  right  to  make 
the  deposit  Code  Civ.  Proc.  f  1763.  He 
bad  a  right  to  intrust  the  matter  to  bis  at- 
torney. The  latter  however,  instead  of  mer- 
,  iting  this  confidence,  forged  or  caused  to  be 
forged  the  indorsement  of  the  Justice,  ob- 
tained the  money  and  appropriated  it  to 
his  own  use:  and  not  only  that,  but  failed 
to  secure  the  appeal,  thus  further  betraying 
the  trust  reposed  in  him.  Whether  these  acts 
be  designated  as  malpractice  or  a  crime,  in 
the  absence  of  explanation,  the  conclusion 
must  be  that  the  accused  Is  unworthy  of  con- 
fidence. So  In  regard  to  the  evidence  under 
the  fourth  count  Ruth  A.  Burton  at  the 
time  she  employed  the  accused,  about  May 
14,  1904,  had  been  eifgaged  In  litigation  over 
some  property  in  the  city  of  Butte.  The  ac- 
tion had  been  brought  by  her  to  determine 
an  adverse  claim  to  it  by  one  Klpp  under  a 
purchase  by  him  at  an  execution  sale.  Up- 
on the  filing  of  her  complaint  she  paid  into 
court  $490,  the  sum  paid  for  the  property 
by  Klpp,  with  interest  This  was  deposited 
by  the  clerk  with  the  county  treasurer,  as 
his  duty  under  the  law  required.  The  result 
of  the  litigation  was  adverse  to  the  plaintiff. 
Burton  v.  Klpp,  30  Mont  275,  76  Pac.  56a. 
.T.  J.  McHatton  bad  up  to  this  time  been  her 
attorney.  Upon  his  telling  her,  as  he  did, 
that  nothing  more  could  be  done  for  her,  she 
consulted  the  accused,  who  represented  to 
her  that  the  case  was  not  yet  hopeless,  and 
undertook  to  prosecute  It  further,  with  the 
agreement  that  be  was  to  be  paid  if  he  was 
successful,  but  that  he  should  have  nothing 
in  the  event  of  failure.  Mrs.  Burton  was 
to  pay  court  fees  and  other  expenses.  Ques- 
tioned by  Mrs.  Burton  as  to  what  should  be 
'done  with  the  deposit,  he  told  her  that  it 
should  be  allowed  to  remain  where  it  was, 
in  order  to  keep  her  tender  good  until  the 
end  of  the  litigation.  What  was  being  done 
in  the  case  does  not  appear ;  but  immediately 
after  his  employment,  he,  as  her  attorney, 
and  without  her  knowledge,  obtained  an 
order  of  the  court  permitting  the  deposit 
to  be  withdrawn,  and  received  it  from  the 
clerk,  less  the  amount  deducted  by  the  treas- 
urer for  taxes  while  it  was  in  his  bands. 
The  amount  received  was  $414.90.  Further, 
under  pretense  that  he  was  conducting  the 
litigation  In  her  behalf,  he  induced  Mrs. 
Burton  to  pay  him  at  various  times  in  small 
amounts  a  total  of  $^,  by  representing  to 
her  that  these  amounts  were  necessary  to 
pay  court  fees  and  other  expenses.  Finally, 
after  some  months,  through  the  interven- 
tion of  friends,  she  was  able  to  purchase 
the  claim  of  Klpp,  and  clear  up  the  title. 


During  the  negotiations  the  question  came  up 
again  as  to  the  disposition  of  the  deposit, 
Mrs.  Burton  desiring  Klpp  to  take  it  as  part 
payment  of  the  amount  agreed  upon  with 
him  as  necessary  to  effect  the  settlement  of 
the  controversy.  At  this  time,  though 
Thresher  bad  already  withdrawn  and  misap- 
propriated It,  he  asserted  again  and  again 
that  it  was  still  in  the  hands  of  the  county 
treasurer,  and  could  be  withdrawn  at  any 
time.  It  thus  appears  that  the  accused  is 
wholly  destitute  of  that  degree  of  honesty 
and  integrity,  which  every  member  of  the 
bar  should  possess,  and  which  should  char- 
acterize all  of  his  dealings  with  those  who 
repose  trust  and  confidence  in  him. 

The  Judgment  of  the  court  Is — that  B.  S. 
Thresher  be  removed  from  his  ofiSce  as  at- 
torney and  cpunselor  at  law,  and  that  bis 
name  be  stricken  from  the  rolL 

HOLLOWAY,  J.,  concurs. 

MILBURN,  J.  I  concur  in  the  decision 
and  order  of  the  court  but  not  being  fully 
satisfied  that  we  may  find  an  attorney  g:uilty 
of  felonious  conduct  in  the  absence  of  any 
attempt  to  try  and  convict  htm  on  the  charge 
of  felony  In  the  district  court  I  withhold 
my  concurrence  in  what  Is  said  in  the  opinion 
as  to  the  accused  being  guilty  of  felony. 
Independently  of  actual  violation  of  the  crim- 
inal laws  of  the  state,  there  ia  enough  proof 
to  show  conclusively  that  Mr.  Thresher  has 
been  guilty  of  conduct  Involving  moral  turpi- 
tude in  connection  with  this  office  as  attorney 
and  counselor,  and  he  should  be  disbarred. 


(S3  Mont.  44S) 
WEBSTER  V.  SHERMAN. 
(Supreme  Court  of  Montana.    Feb.  10,  1906.) 

1.  Frauddlent  Conveyances— BETErrnoN  of 
Possession  by  Gbantob— Teansfkb  Be- 
tween Husband  and  Wife. 

Where  a  husband  sold  cattle  to  his  wife  and 
also  sold  her  the  brand  be  bad  used,  which  was 
properly  transferred  in  the  records  of  marka  aad 
brands,  and  the  cattle  were  kept  on  a  trace, 
part  of  which  belonged  to  the'  husband  and 
part  to  the  wife,  and  after  the  transfer  the 
husband  used  a  different  brand  for  his  cattle, 
there  was  a  sufficient  immediate  delivery  and 
actual  and  continued  change  of  possession,  with- 
in Civ.  Code,  §  4491,  providing  that  every  trans- 
fer of  personal  property  is  conclusively  pre- 
sumed, if  made  by  a  person  having  at  the  time 
the  possession  or  control  of  the  property,  and  not 
accompanied  by  an  immediate  delivery,  fol- 
lowed by  an  actual  and  continued  change  of 
possession,  to  be  fraudulent  and  void,  especially 
in  view  of  section  227,  providing  that  the 
separate  property  of  the  wife  cannot  be  held 
liable  for  the  debts  of  the  husband,  unless  such 
property  is  in  the  sole  and  exclusive  possession 
of  the  husband. 

2.  Husband  and  Wife— Sepabatb  Pbopebtt 
OP  Wife— PBESUMPrioNs. 

Where  hay  was  grown  on  land  belonging 
to  a  wife  and  was  seeded  and  harvested  by 
her  husband,  there  was  a  prima  facie  presump- 
tion that  the  hay  was  the  property  of  the  wife. 
(Ed.  Note. — For  cases  in  point,  see  vol.  2C 
Cent.   Dig.   Husband  and   Wife,    IS   479-481.1 
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3.  Replevin— Mbasttbe   or   Damages. 

In  an  action  of  claim  and  delivery,  the 
measnre  of  damages  is  the  same  as  for  con- 
version, which,  under  Civ.  Code,  §  4333,  is  the 
value  of  the  property  at  the  time  of  its  con- 
version, wilh  interest  from  that  time,  or  the 
highest  market  value  of  the  property  at  any  time 
between  the  conversion  and  the  verdict,  without 
interest,  at  the  option  of  the  injured  party; 
and  hence,  where  all  the  evidence  as  to  the 
value  of  the  property  relate.?  to  the  time  of  its 
unlawful  taking,  the  only  damages  which  can 
be  allowed  in  addition  to  the  value  is  interest. 
(Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Replevin,  f§  301-310.] 

4.  Same— iNSTBUCTiONS. 

In  an  action  of  claim  and  delivery  by  a 
wife  for  property  taken  for  her  husband's 
debts,  an  instruction  that,  if  the  property  be- 
longed to  the  plaintiff,  it  could  not  be  taken 
,for  her  husband's  debts  unless  it  was  in  his 
sole  and  exclusive  possession  at  the  time  it  was 
seized  by  the  sheriff,  was  erroneous  in  refer- 
ring to  the  time  the  property  was  seized,  instead 
of  the  time  that  credit  was  extended  to  the 
husband. 

5.  Appeal— HABMLE88  Ebbob— Instructions. 

In  an  action  of  claim  and  delivery,  an  in- 
struction that  unless  the  property  was  jn  tU' 
sole  and  exclusive  possession  of  the  plaintiff's 
husband  at  the  time  it  was  seized  by  the  sheriff, 
and  the  husband's  creditors  dealt  with  him  in 
good  faith  on  the  credit  of  the  property,  it 
could  not  be  taken  for  his  debts,  was  not  ground 
for  reversal,  where  there  was  no  offer  of 
proof  that  the  creditors  had  dealt  with  him 
on  the  credit  of  the  property. 

6.  REa>LEviN— Right  of  AcnoN. 

In  oHpi"  for  "  wife  to  maintain  an 
action  of  claim  and  delivery  for  property  taken 
tor  ueu.s  oi  a  iit.s.,au(l,  *l  \\ut>  uui.  ueces^ury 
that  she  should  have  appeared  and  made  a 
third  party  claim,  and  presented  to  the  sheriff 
an  affidavit  in  support  thereof. 

7.  Appeal— Habmless     Ebbob— Conflictino 
inbtbuctions. 

Conflicting  instructions  are  not  a  ground 
for  reversal,   where  the  erroneous  instruction 
is  favorable  to  the  appellant. 
S.    Tbial— Instructions  —  Applicability  to 
Evidence. 

In  an  action  of  claim  and  delivery,  an 
instruction  that  if  a  married  woman  allows 
her  separate  property  to  be  so  mixed  with  that 
of  her  husband  as  to  become  indistinguishable, 
or  acquiesces  in  its  being-  so  mingled,  it  must 
as  to  the  husband's  creditors  be  treated  as 
relinquished  to  him,  was  properly  refused  where 
there  was  no  evidence  of  such  mingling. 

9.  Same— PBEPONDEnANCE  of  Evidence. 

In  an  action  of  claim  and  delivery,  an  in- 
struction defining  prepondenince  of  the  evi- 
dence, and  adding  that  if,  after  a  comparison 
and  consideration  of  all  the  evidence,  the  evi- 
dence for  and  against  any  material  allegations  of 
the  complaint  is  evenly  balanced,  the  plaintiff 
has  fail^  to  prove  her  case,  and  verdict  should 
be  for  the  defendant,  was  properly  refused  as 
stating  that,  if  plaintiff  failed  to  prove  any  al- 
legation, the  entire  cause  of  action  would  fail. 

10.  Appeal— Harmless  Ebbob— Exclusion  of 
Evidence. 

In  an  action  of  claim  and  delivery  by  a 
wife  for  property  taken  for  her  husband's  debts, 
the  exclusion  of  evidence  as  to  the  price  for 
which  the  property  sold  at  sheriff's  sale  was  not 
ground  for  reversal,  where  the  jury  fixed  the 
value  of  the  property  at  the  price  fixed  by  the 
party  offering  the  evidence. 

11.  Replevin— Evidence. 

In  an  action  of  claim  and  delivery  by  a 
wife  for  property  taken  for  her  husband's  debts.- 
evidence  that  he  had  held  out  to  creditors  that 


the  property  was  his,  for  the  purpose  of  obtain- 
ing credit,  was  properly  excluded,  where  it 
was  not  followed  up  by  any  proof  or  offer  of 
proof  that  the  creditors  dealt  with  him  on  the 
credit  of  the  property. 

Appeal  from  District  Court,  Meagher  Coun- 
ty;  W.  R.  C.  Stewart,  Judge. 

Action  by  Sadie  A.  Webster  against  C.  H. 
Sherman.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Modified. 

W.  M.  Johnston  and  M.  S.  Gunn,  for  ap- 
pellant N.  B.  Smith  and  Hartman  &  Hart- 
man,  for  respondent 

HOLLOWAT,  J.  This  Is  an  action  !n 
claim  and  delivery,  brought  by  Sadie  A. 
Webster  against  the  sheriff  of  Meagher  coun- 
ty, to  recover  the  possession  of  certain  per- 
sonal property  alleged  to  have  been  wrong- 
fully taken  and  detained  by  the  defendant,  or 
to  recover  Its  value,  alleged  to  be  ?4,185,  In 
case  recovery  of  the  possession  could  not 
be  had,  and  for  $500  damages  for  the  wrong- 
ful detention  of  the  property.  The  prop- 
erty consisted  of  stock  cattle,  horses,  some 
hay,  a  buggy,  and  a  single  harness.  The  an' 
swer  denies  that  the  plaintiff  was  ever  the 
owner  or  entitled  to  the  possession  of  the  prop- 
erty. The  prices  fixed  In  the  complaint  for 
the  various  Items  of  property  are  disputed, 
except  as  to  the  buggy,  harness,  and  two 
horses ;  and  In  the  answer  prices  are  fixed  for 
the  various  Items  which,  with  the  admissions 
referred  to,  place  the  total  valuation  of  the 
property  at  $2,570.  The  answer  admits  that 
the  hay  was  worth  $1,410,  and  fixes  the  value 
at  $7  per  ton,  which  Is  an  admission  that 
201'/t  tons  were  seized.  The  answer  seeks 
to  Justify  the  seizure  by  alleging  that  the 
property  was  all  the  property  of  Frank  S. 
Webster,  and  was  seized  under  attachment 
and  execution  Issued  In  an  action  wherein 
Alexander  &  Hopkins,  copartners,  doing  busi- 
ness under  the  firm  name  of  Merchants'  Bank 
of  Forsyth,  were  plaintiffs,  and  Frank  S. 
Webster  was  defendant  The  answer  further 
alleges  that  Frank  S.  Webster  and  the  plain- 
tiff are  husband  and  wife;  that  plaintiff 
never  filed  an  Inventory  of  her  separate  prop- 
erty; that  all  the  property  In  controversy 
was  continuously  for  a  long  time  prior  to  the 
seizure  In  the  sole  and  exclusive  possession 
of  Frank  S.  Webster,  and  that  Alexander  & 
Hopkins  extended  credit  to  Frank  S.  Webster 
for  the  debt  sued  upon  In  good  faith  on  the 
credit  of  all  this  property  being  the  prop- 
erty of  Frank  S.  Webster,''  and  upon  the  rep- 
resentations of  Frank  S.  Webster  that  such 
property  was  his;  and  that  these  represen- 
tations were  made  with  the  knowledge  and 
consent  of  plaintiff,  Sadie  A.  Webster;  and 
finally  It  Is  alleged  that  Alexander  &  Hopkins 
had  no  knowledge  or  notice  that  Sadie  A. 
Webster  claimed  or  owned  the  property  in 
controversy.  All  these  allegations  arc  put 
In  Issue  by  reply,  except  the  allegations  that 
the  plaintiff  Is  the  wife  of  Frank  S.  Webster, 
and  that  she  never  filed  an  inventory  of  her 
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separate  property.  The  cause  was  tried  to 
the  district  court  sitting  with  a  Jury.  The 
Jury  returned  a  verdict  fn  favor  of  the  plain- 
tiff for  the  return  of  the  property,  or  for  Its 
value  in  case  return  could  jiot  be  had, 
as  follows :  Fifty-four  head  of  cattle,  of  the 
value  of  $1,350;  three  head  of  horses  of  the 
value  of  $115 ;  the  buggy,  of  the  value  of  $15 ; 
the  single  harness,  of  the  valneof  $5;  and  201  s/t 
tons  of  hay,  of  the  value  of  $1,410;  and  for 
$250  damages  for  the  detention  of  the  prop- 
erty. As  the  evidence  was  all  with  respect 
to  50  head  of  cattle  only,  the  plaintiff  re- 
mitted from  the  amount  of  the  verdict  4  head 
of  cattle,  or  $100,  the  value  thereof,  and 
Judgment  was  rendered  and  entered  on  the 
verdict  as  thus  amended;  and  from  this 
Judgment  and  an  order  denying  him  a  new 
trial  defendant  appealed. 

It  appears  from  the  evidence  that  certain 
of  the  cattle  and  one  horse  were  purchased 
by  the  plaintiff  from  her  husband,  Frank  S. 
Webster.  Appellant  specifies  as  error  (1)  the 
refusal  of  the  trial  court  to  grant  a  new  trial, 
for  the  reason  that  the  evidence  Is  InsuflScl- 
ent  (a)  to  show  any  Immediate  delivery  and 
actual  and  continued  change  of  possession  of 
the  property  purchased  by  plaintiff  from  her 
husband,  (b)  to  show  that  plaintiff  owned 
the  hay  In  controversy,  and  (c)  to  sustain 
the  verdict  for  $250  damages ;  (2)  the  giving 
of  certain  instructions  asked  by  the  plnintiff, 
and  the  refusal  to  give  certain  instructions 
asked  by  defendant;  and  (3)  the  admission 
of  certain  testimony  offered  by  the  plaintiff, 
and  the  refusal  of  certain  testimony  offered 
by  the  defendant 

1.  The  answer  does  not  allege  any  fraud 
In  fact  In  the  transaction  between  the  plain- 
tiff and  her  husband  respecting  the  purchase 
of  the  property  which  she  did  purchase  from 
him  In  October,  1001.  Defendant,  however, 
relies  upon  the  proposition  that  the  evidence 
Is  insufficient  to  show  an  immediate  delivery 
and  actual  and  continued  change  of  posses- 
sion and  therefore  the  transaction  was  fraud- 
ulent in  law  under  section  4491  of  the  Civil 
Code,  and  in  support  of  this  cites  Harmon  v. 
Hawkins,  18  Mont  525,  46  Pac.  439;  Story  v. 
Cordell,  13  Mont  204,  33  Pac.  6,  and  cases 
from  other  courts.  The  evidence  shows  that 
In  October,  1901,  the  plaintiff,  who  had  in- 
dependent means  of  her  own  at  the  time  of 
her  marriage  with  Frank  S.  Webster,  pur- 
chased from  him  11  head  of  adult  cattle,  10 
calves,  and  a  stallion,  for  $392.65 ;  that  the 
stallion  and  these  cattle  and  the  Increase  of 
the  cattle  were  a  portion  of  the  property 
seized  by  the  sheriff  in  this  Instance;  that 
the  animals  so  purchased  were  branded  with 
an  "angle  R"  brand,  and  were  all  the  ani- 
mals owned  by  Frank  S.  Webster  branded 
with  that  brand ;  that  he  sold  to  the  plaintiff 
his  brand,  which  bad  been  recorded,  and 
that  the  plaintiff  caused  the  recorder  of 
marks  and  brands  to  make  the  proper  trans- 
fer of  the  same  to  ber;  that  she  purchased 


from  another  party  other  live  stock  upon 
which  she  placed  this  same  brand;  and  that 
thereafter  Ftank  S.  Webster  used  a  "6  U  quar- 
ter circle"  brand.  The  evidence  shows  that 
the  plaintiff  owns  120  acres  of  land,  a  desert 
entry;  that  Frank  S.  Webster  has  a  home- 
stead of  160  acres ;  that  these  two  tracts  of 
land,  together  with  about  25  sections  of  rail- 
road land,  were  inclosed  together.  Respect- 
ing the  railroad  land  the  plaintiff  testified: 
"The  railro,ad  laud  was  mine."  The  evidence 
also  shows  that  the  animals  purchased  from 
Frank  S.  Webster,  together  with  other  per- 
sonal property  belonging  to  the  plaintiff,  were 
kept  upon  this  ranch  upon  which  the  plain- 
tiff and  her  husband,  Frank  S.  Webster,  re- 
sided; that  plaintiff  listed  this  property  for 
taxation  and  paid  the  taxes  thereon  for  1903; 
that  It  was  generally  known  throughout  the 
neighborhood  that  the  "angle  R"  brand  and 
the  stock  bearing  It  belonged  to  the  plain- 
tiff, Sadie  A.  Webster;  and  that  after  the 
sale  Frank  S.  Wet)8ter  had  nothing  whatever 
to  do  with  this  stock,  except  to  help  care  for 
It  for  Sadie  A.  Webster.  The  court  Instruct- 
ed the  Jury  tliat  If  they  believed  from  the 
evidence  the  facts  detailed,  and  that  the  sale 
was  made  In  good  faith,  without  any  fraudu- 
lent Intent  they  should  then  find  that  this 
was  such  an  Immediate  delivery  and  actual 
and  continued  change  of  possession  as  would 
constitute  the  sale  a  valid  one  as  against 
the  creditors  of  Frank  S.  Webster.  The  case 
of  Harmon  v.  Hawkins,  relied  upon  by  ap- 
pellant, was  one  In  conversion,  and  upon  ap*- 
peal  to  this  court  the  only  question  nresented 
was  whether  the  complaint  stated  a  cause 
of  action.  The  plaintiff  had  assumed  to  de- 
ralgn  his  title  to  the  property  In  controversy 
in  that  case,  and  to  set  forth  in  his  com- 
plaint all  the  facts  regarding  the  same.  This 
court  held  that  the  complaint  was  insufficient 
in  that  It  failed  to  allege  any  delivery  what- 
ever of  the  property  to  the  plaintiff  Harmon, 
or  any  change  of  possession  at  the  time  be 
purchased.  In  Story  v.  Cordell  this  court 
merely  held  that  the  bill  of  sale  given  by 
Cordell  to  Story  &  Co.  amounted.  In  fact  to 
a  chattel  mortgage,  and  was  void  as  failing 
to  comply  with  the  law  respecting  mortgages 
of  personal  property. 

Since  those  decisions  were  rendered,  this 
court  has  had  occasion  to  consider  section 
4491  above,  and  to  review  the  decisions  in 
those  cases.  In  Cady  v.  Zimmerman  et  aL, 
20  Mont  225,  50  Pac.  553,  this  court  went 
quite  fully  into  the  question  now  presented, 
and  there  approved  the  doctrine  announced 
in  the  early  case  of  Dodge  v.  Jones,  7  Mojt 
121,  14  Pac.  707,  and  In  Porter  v.  Bucher,  98 
Cal.  454,  33  Pac.  335,  and  quoted  with  ap- 
proval from  the  decision  In  the  Dodge  Case, 
as  follows:  "No  particular  act  or  formal 
ceremony  Is  necessary  to  make  a  delivery  in 
law.  Any  act  done,  coupled  with  the  intent 
.to  change  the  ownership,  which  has  the  effect 
to  transfer  the  dominion  over  the  thing  sold 
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to  the  buyer,  Is  a  delivery.  Any  small  chat- . 
tel  capable  of  being  handled  may  be  dellrer- 
ed  by  bundling  It  to  the  buyer,  as  selling 
goods  across  the  counter  In  a  store;  but 
horses  are  not  capable  of  this  manual  kind 
of  delivery.  We  think  when  the  bar  was 
branded  under  the  'K,'  so  tiiat  the  appellant's 
horses  could  be  distinguished  from  those  of 
thp  KirljpatritUs,  and  they  were  turned  out 
on  the  same  range,  those  acts  were  done 
with  the  intent  to  transfer  the  ownership 
ami  dominion  over  these  horses  to  the  ap- 
p:  Ilant."  Thus  far  we  have  proceeded  upon 
the  assumption  that  section  4491  above  Is 
applicable  to  a  transfer  of  personal  property 
between  husband  and  wife;  but  it  Is  at  least 
a  serious  question  whether  It  has  such  appli- 
cation. Under  Its  provisions  any  creditor  of 
the  vendor  can  raise  the  question  of  the  want 
of  Immediate  delivery  or  actual  and  continued 
change  of  possession  of  the  property  sold; 
but.  If  the  transaction  be  between  husband 
and  wife,  may  the  rule  not  be  altogether 
different?  If  the  sale  was  sufficient  to  pass 
title  from  the  hu.<5band  to  the  wife,  as  be- 
twren  themselves,  the  property  actually  be- 
comes the  separate  property  of  the  wife,  and, 
under  section  227  of  the  Civil  Code,  cannot 
be  held  "liable  for  the  debts  of  the  husband 
nnli-ss  such  property  is  In  the  sole  and  exclu- 
sive possession  of  the  husband,  and  then  only 
to  such  persons  as  deal  with  the  husband  In 
good  faith  on  the  credit  of  such  property 
without  knowledge  or  notice  that  the  prop- 
erty belongs  to  the  wife."  Under  this  sec- 
tion tliese  inquiries  are  pertinent:  Did  the 
husband  have  the  sole  and  exclusive  posses- 
sion of  the  property?  Did  the  creditor  deal 
with  the  hnsband  in  good  faith  on  the  cre<llt 
of  the  property?  And,  finally,  did  the  credit- 
or have  any  knowledge  of  the  wife's  owner- 
ship of  the  property?  Under  section  4491 
above,  not  any  of  tl^ese  Inquiries  would  be 
material.  In  Crawford  v.  Davis,  99  Pa.  576, 
it  is  said :  "In  the  determination  of  the 
question  as  to  the  kind  of  pos.sesslon  neces- 
sary to  be  givrn  (In  order  to  make  a  sale  of 
personal  property  valid  as  against  creditors) 
regard  must  be  had,  not  only  to  the  charac- 
ter of  the  property,  but  also  to  the  nature  of 
the  transaction,  the  position  of  the  parties, 
and  the  intended  use  of  the  property."  This 
Is  quoted  with  approval  in  Porter  v.  Bucher 
above,  and  to  it  is  added:  "The  law  only 
requires  that  which  could  naturally  be  done 
In  an  honest  and  businesslike  transaction, 
where  there  was  no  thought  of  fraud  or  con- 
cralment."  The  facts  In  Crawford  v.  Davis 
and  in  Porter  v.  Bucher  are  almost  Identical 
with  those  In  the  case  at  bar;  and,  If  the 
facts  disclosed  in  those  cases  and  in  the  case 
of  Dodge  V.  Jones  above  will  support  a  find- 
ing of  a  sufficient  dpllvery  and  actual  and 
continued  change  of  possession  to  satisfy  the 
law,  it  Is  clear  that  they  do  so  In  this  In- 
stance. The  law  does  not  require  the  plain- 
tlff  to  abandon  her  own  home  and  the  use  of 
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her  own  real  estate,  or  desert  her  husband, 
in  order  to  hold  property  In  her  own  name 
free  fom  the  claims  of  her  husband's  credit- 
ors, even  though  she  purchased  it  from  him. 
It  Is  difficult  to  understand  Just  what  more 
could  have  beien  expected  of  her  under  the 
circumstances ;  for  she  appears  to  have  done 
everything  which  could  have  been  done;  re- 
gard being  had  to  the  nature  of  the  property, 
Its  Intended  use,  and  the  situation  and  rela- 
tion of  herself  and  her  husband. 

(b)  The  hay  in  controversy  was  grown  up- 
on plaintiff's  desert  claim.  It  was  seeded 
and  harvested  by  the  husband  under  some 
kind  of  an  arrangement  between  them.  The 
court  Instructed  the  Jury  that  the  ownership 
of  the  land  carries  with  It  a  prima  facie  pre- 
sumption that  such  owner  is  likewise  the 
owner  of  the  crops  grown  upon  the  land.  We 
think  this  correctly  states  the  rule.  12  Cyc. 
970;  Ellestad  v.  Elevator  Co.  6  N.  D.  88,  69 
N.  W.  44.  Of  course,  that  presumption  is  a 
disputable  one,  and  it  was  so  explained  to 
the  Jury  by  the  court  In  making  a  direct  ap- 
plication of  the  -rule  to  the  case  at  bar.  We 
think  the  court  properly  submitted  to  the  Jury 
the  question  whether  or  not  there  was  any 
arrangement  between  the  plaintiff  and  her 
husband  under  which  the  title  to  the  hay 
grown  upon  plaintiff's  land  should  vest  in 
her  husband,  and  thereby  overcome  the  pre- 
sumption announced  In  the  rule  above. 

(c)  Upon  the  trial  plaintiff  offered  evi- 
dence to  prove  her  general  damages  which 
she  claimed  to  have  sustained  by  reason  of 
the  wrongful  detention  of  her  property  by 
the  defendant.  The  evidence  consisted  of 
opinions  of  witnesses  given  in  response 
to  the  following  question:  "Q.  Assuming 
that  there  were  50  adult  cattle,  with  their 
calves,  owned  by  the  plaintiff  and  run  upon 
that  ranch  on  the  22d  of  August,  1903,  which 
had  been  all  raised  upon  the  ranch,  and 
which  constituted  her  stock  or  bunch  of 
stock  cattle  and  her  cattle  business,  and 
they  were  taken  from  her,  taken  away  from 
her  at  that  time,  and  she  had  plenty  of  feed 
to  feed  them  through  the  winter,  and  were 
detained  from  her  up  until  the  present  time 
so  as  to  prevent  her  going  on  with  her  stock 
Inisiness,  what  would  you  say  she  was  dam- 
aped  by  reason  of  the  taking  and  detention 
of  those  cattle?"  The  property  In  contro- 
versy was  seized  'by  the  sheriff  on  August 
22,  190.1.  This  action  was  commenced  on 
October  10th  of  the  same  year,  and  the  prop- 
erty so  seized  was  sold  under  execution  on 
December  2i2d  following.  The  cause  was 
tried  In  June,  1904,  so  that  at  the  time  of  the 
trial  It  was  apparent  that,  as  the  property 
had  been  sold  and  dissipated,  it  could  not 
be  returned,  and  that,  if  plaintiff  prevailed, 
she  would  be  left  to  the  alternative  of  ac- 
cepting such  sum  of  money  as  the  value  of 
the  property  as  might  be  returned  by  the 
Jury,  together  with  damages  for  the  wrong- 
ful taking  and  detention  of  the  same.    Our 
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Code  does  not  define  tbe  measure  of  damages 
in  a  case  of  this  character;  but,  upon  reason. 
It  would  appear  to  be  analogous  to  the  ac- 
tion In  conversion,  and  that  the  rule  ap- 
plicable in  such  an  action  should  be  applied. 
Section  4333  of  the  Civil  Code  prescribes 
the  rule  for  ascertaining  damages  in  a  case 
of  conversion,  as  follows:  "The  detriment 
caused  by  the  wrongful  conversion  of  per- 
sonal property  is  presumed  to  be:  (1)  The 
value  of  the  property  at  the  time  of  its  con- 
version, with  the  interest  from  that  time; 
or,  where  tbe  action  has  been  prosecuted 
with  reasonable  diligence,  the  highest  mar- 
ket value  of  tbe  property  at  any  time  be- 
tween the  conversion  and  tbe  verdict,  with- 
out Interest,  at  the  option  of  the  Injured 
party.  •  •  •  "All  the  evidence  of  value 
was  directed  to  the  date  of  seizure  of  tbe 
property,  and,  in  our  opinion,  tbe  damages 
for  detention  should  have  been  limited  to  in- 
terest on  the  amount  recovered  from  the  date 
of  seizure  of  the  property  to  the  time  the  ver- 
dict was  returned.  This  appears  to  be  the 
view  of  text-writers  and  courts.  2  Cobbey 
on  Replevin.  {  855,  and  cases  cited;  Kelly 
V.  McKlbben,  54  Cal.  192;  Schmidt  v.  Nanan, 
03  Cal.  371;  Bank  v.  Showers,  65  Kan.  431, 
70  Pac.  332.  And  to  this  interest  plalntlfT 
was  entitled  without  any  special  finding  to 
that  effect  It  is  to  be  observed  that  there 
are  no  allegations  of  special  damages  In  the 
complaint.  It  is  not  claimed  that  any  of  tbe 
property  had  a  usable  value.  Tbe  difference 
between  tbe  damages  allowed  by  tbe  Jury 
for  tbe  detention  and  Interest  on  the  value 
of  the  property  fixed  by  the  Jury  from  the 
time  of  Its  seizure  to  tbe  date  of  the  ver- 
dict is  $(i0.75. 

2.  The  district  court  gave  instructions  7 
and  18,  which  in  effect  told  tbe  Jury  that, 
if  they  believed  from  the  evidence  that  the 
property  was  the  property  of  the  plaintiff. 
It  could  not  then  be  taken  for  her  husband's 
debts,  unless  such  property  was  in  the  sole 
and  exclusive  possession  of  her  husband  at 
tbe  time  it  was  seized  by  the  sheriff,  and  that 
Alexander  &  Hopkins  dealt  with  Frank  S. 
Webster  in  good  faith  on  the  credit  of  the 
property.  Appellant  contends  that  these  In- 
structions are  erroneous  in  referring  to  the 
time  the  property  was  seized  by  the  sheriff, 
instead  of  the  time  Alexander  &  Hopkins 
extended  credit  to  Frank  S.  Webster.  Tbe 
criticism  is  just;  but  tbe  court  would  have 
been  ful'y  justified  In  not  giving  any  instruc- 
tion upon  the  subject  at  all,  for  there  was 
no  proof  whatever,  and  no  offer  of  proof, 
that  Alexander  &  Hopkins  dealt  with  Web- 
ster on  the  credit  of  this  property.  The  In- 
structions, therefore,  were  upon  an  entirely 
Immaterial  matter,  and  could  not  have  mis- 
led the  Jury.  Under  the  decisions  of  th|s 
court  In  Thornton-Thomas  Merc.  Co.  v. 
Bretherton,  32  Mont.  80,  80  Pac.  10,  and  Rob- 
inson V.  Mills,  25  Mont.  391,  65  Pac.  114, 
the  error  is  not  a  reversible  one.    The  court 


also  gave  Instructions  9  and  20,  which  are 
conflicting.  In  No.  9  the  court  told  the  Jury 
that  the  plaintiff  In  this  action  could  not  pre- 
vail unless  It  appeared  that  she  bad  made  a 
third  party  claim  and  presented  to  the  sheriff 
an  affidavit  In  support  thereof;  and  in  No. 
20  the  court  In  effect  said  to  the  Jury  that 
It  was  not  necessary  for  the  plalntlfT  to 
make  such  claim  In  order  to  maintain  her 
action.  Instruction  No.  20,  of  course,  cor- 
rectly states  the  law,  and  instruction  No.  9 
is  erroneous;  but  the  error  Is  altogether  In 
the  defendant's'  favor,  and  therefore  a  mere 
conflict  In  the  Instructions  will  not  warrant 
a  reversal.  State  v.  Jones,  32  Mont  442, 
80  Pac.  1095;  Robinson  v.  Mills,  above; 
Thornton-Thomas  Merc.  Co.  v.  Bretherton, 
above.  This  consideration  of  the  instruc- 
tions given  disposes  of  the  questions  present- 
ed by  tlie  instructions  which  were  refused, 
which  relate  to  the  same  subjects. 

Tbe  court  was  asked  by  defendant  to  In- 
struct the  jury  that  If  a  married  woman  will- 
ingly allows  her  separate  property  to  be  so 
mixed  into  a  common  mass  with  that  of  her 
husband's  so  as  to  become  Indistinguishable, 
or  if  she  acquiesces  in  Its  being  so  mingled. 
It  must,  as  to  the  husband's  creditors,  be 
treated  as  relinquished  to  the  husband. 
While  this  may  be  a  correct  statement  of  an 
abstract  proposition  of  law.  It  was  not  ap- 
plicable to  this  case ;  for  there  was  no  proof 
whatever  of  any  such  mingling  or  mixing 
of  tbe  property  of  plaintiff  and  that  of  her 
husband.  The  court  Instructed  tbe  Jury  that 
It  was  incumbent  upon  the  plaintiff  to  prove 
the  allegations  of  her  complaint  which  were 
not  admitted  by  a  preponderance  of  tbe  evi- 
dence. Tbe  defendant  then  asked  tbe  court 
to  give  an  Instruction  which  properly  defines 
"preponderance  of  the  evidence,"  but  which 
adds  this  sentence:  "If,  after  a  comparison 
and  consideration  of  all  tbe  evidence  In  this 
action,  you  find  the  evidence  for  and  against 
any  material  allegation  of  plaintiff's  com- 
plaint to  be  evenly  balanced,  then  plaintiff 
has  failed  to  prove  her  case,  and  your  verdict 
should  be  for  the  defendant"  When  the 
court  told  the  jury  that  the  plaintiff  must 
prove  the  allegations  of  her  complaint  by  a 
preponderance  of  the  evidence,  this  was.  In 
effect,  saying  that  If  there  was  not  any  pre- 
ponderance In  her  favor,  or  if  the  evidence 
was  evenly  balanced,  the  plaintiff  could  not 
prevail.  Harper  v.  State,  101  Ind.  109.  How- 
ever, tbe  sentence  quoted  above  renders  tbe 
Instruction  asked  erroneous  or  likely  to  mis- 
lead tbe  jury.  A  material  allegation  of  plain- 
tiff's complaint  is  that  she  was  tbe  owner  of 
four  cows,  of  tbe  value  of  $35  a  head;  but 
the  mere  fact  that  tbe  evidence  with  relation- 
to  this  particular  allegation  might  be  evenly 
balanced  would  not  defeat  her  entire  cause 
of  action.  And  this  Is- particularly  pertinent 
here,  where  Issues  are  made  by  the  pleadings 
as  to  the  ownership  and  value  of  the  several 
items  of  property.     Tbe   instruction  asked 
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for  should  hare  said,  after  reciting  the  facts: 
"Then  your  verdict  should  be  for  the  defend- 
ant as  to  the  property  described  In  that  al- 
legation." 

3.  The  defendant  sought  to  show  the  price 
for  which  the  cattle  in  controversy  sold  at 
the  sherlfTs  sale,  but  the  court  excluded  the 
offered  testimony.  However,  the  verdict  ren- 
dered by  the  Jury  fixes  the  value  of  the  cattle 
exactly  at  the  price  put  upon  them  by  the 
defendant  himself  In  his  testimony,  and  there- 
fore he  cnnnot  complain  of  this  ruling.  Prank 
S.  Webster  was  a  witness  for  the  plalntlflf, 
.nnd  upon  his  cross-examination  he  was  asked 
If  on  or  about  July  15,  1902,  at  Forsyth, 
Mont.,  he  had  not  made  a  statement  to  Mr. 
Terrett,  the  cashier  of  the  Merchants'  Bank 
of  Forsyth,  that  all  the  cattle  on  his  ranch, 
Including  those  now  claimed  by  the  wife,  be- 
longed to  him,  or  words  to  that  effect;  and 
a  like  effort  was  made  to  prove  the  same  by 
the  witness  Terrett,  a  witness  for  the  defend- 
ant. It  was  also  sought  to  show  that  Frank 
S.  Webster  had  written  a  letter  to  the  bank 
In  which  he  listed  the  property  now  claimed 
by  his  wife  as  his  property.  All  this  offered 
testimony  was  excluded.  The  connection  in 
which  the  evidence  was  offered  discloses  that 
the  purpose  in  offering  It  was  to  show  that 
Frank  S.  Webster  held  out  to  Alexander  & 
Hopkins  that  this  property  was  his,  for  the 
purpose  of  obtaining  credit  for  the  moneys 
for  which  Alexander  &  Hopkins  had  sued 
him  and  had  attached  the  property  in  con- 
troversy, and  that  it  was  offered  for  no  other 
purpose.  We  think  there  was  no  prejudicial 
en'or  In  the  court's  ruling,  as  it  was  not  fol- 
lowed up  by  any  proof  or  offer  of  proof  that 
Alexander  &  Hopkins  dealt  with  Frank  S. 
Webster  upon  the  credit  of  the  property.  It 
was  entirely  immaterial  what  purpose  Frank 
S.  Webster  had  in  making  those  representa- 
tions, If  he  did  in  fact  make  them.  If  this 
property  belonged  to  the  plaintiff.  It  could 
not  be  seized  for  the  debt  of  Frank  S.  Web- 
ster, unless  at  the  time  the  debt  was  contract- 
ed the  property  was  In  the  sole  and  exclusive 
possession  of  Frank  S.  Webster,  and  Alex- 
ander &  Hopkins  extended  credit  to  him  upon 
the  belief  in  good  faith  that  the  property  did 
belong  to  him,  and  without  any  knowledge 
of  the  wife's  claim  of  ownership.  So  far  at 
least  as  the  letter  was  concerned,  the  testi- 
mony would  seem  to  indicate  that  the  purpose 
of  Webster  in  writing  it,  and  of  Alexander  & 
Hopkins  in  having  it  written,  was  to  enable 
Alexander  &  Hopkins  to  secure  a  loan  for 
Webster  from  a  bank  in  Omaha;  for  Alex- 
ander, who  was  a  witness  for  the  defendant, 
testified  that  the  last  he  knew  of  the  letter  he 
sent  It  to  Omaha,  to  the  cashier  of  the  South 
Omaha  National  Bank,  and  said:  "The  pur- 
pose .in  sending  this  letter  to  Omaha  was  to 
get  a  loan  for  Frank  S.  Webster." 

The  order  denying  defendant  a  new  trial  Is 
affirmed.  The  cause  Is  remanded  to  the  dis- 
trict  court,   with    dircctloua  .to   inodify   the 


judgment  by   reducing  the  amount  thereof 
$66.75,  and,  when  so  modified.  It  will  be  af- 
firmed. 
Modified  and  aflSrmed. 

BRANTLT,  C.  J.,  and  MILBURN,  J,,  con- 
ctir. 


BROWN   et  al.   v. 


(33  Mont.  S23) 
DALY. 


(Supreme  Court  of  Montana.    Feb.  26,  1906.) 

1.  Appeai<— Reversal— Ebbob  as  to  Gbodnds 
OF  Decision. 

Where  the  complainant  docs  not  state  a 
cause  of  action,  and  it  is  apparent  that  it  can- 
not be  amended  to  do  so,  the  judgment  for  de- 
fendant, though  on  another  ground,  will  not  l>e 
revei-sed. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §  4456.] 

2.  EJXECUTOBS    AND     ADMINISTBATOBS— ACTION 

Against — Presentation  of  Claims. 

The  complaint,  showing  a  promise  of  de- 
ceased to  plaintiffs  jointly  to  pay  certain  money, 
and  the  presentation  by  each  of  plaintiffs  of  a 
claim  against  the  estate  for  a  half  interest  in 
the  amount  deceased  was  to  pay,  fails  to  state 
a  cause  of  action ;  presentation  and  rejection  of 
a  claim  being  necessary  tmder  Code  Civ.  Proc. 
§§  2606,  2608,  2010,  before  action  can  be  main- 
tained thereon. 

Appeal  from  District  Court,  Deer  Lodge 
County;  Geo.  B.  Winston,  Judge. 

Action  by  Frank  G.  Browu  and  another 
against  Margaret  Daly,  executrix  of  Marcus 
Daly,  deceased.  Judgment  for  defendant 
Plaintiffs  appeal.    AlSrmed. 

Kirk  &  Clinton  and  C.  M.  Sawyer,  for  ap- 
pellants. A.  J.  Campbell  and  C.  F.  Kelley, 
for  respondent 

HOLLOWAY,  J.  On  October  5.  1901, 
Frank  G.  Brown  and  Sadie  J.  Brown  each 
presented  to  the  executrix  of  the  estate  of 
Marcus  Daly,  deceased,  a  claim,  duly  verified, 
for  the  sum  of  $5,775.  Each  of  the  claims 
was  in  substantially  the  same  form;  that  of 
Frank  G.  Brown  being  as  follows : 

"Estate  of  Marcus  Daly,  Deceased,  to 
Frank  G.  Brown,  Dr. 

"To  (Mi)  one-half  interest  of  balance  due 
for  certain  real  estate  and  water  rights  sold 
to  Marcus  Daly,  deceased,  as  per  agreement 
made  and  entered  into  on  the  1st  day  of  No- 
vember, 1897,  and  that  thereafter  deed  was 
duly  made  and  executed  by  Frank  G.  Brown 
and  Sadie  J.  Brown  and  delivered  to  Marcus 
Daly,  deceased,  for  a  consideration  of  twenty- 
five  thousand  ($25,000.00)  dollars,  conveying 
all  the  property  mentioned  In  the  said  con- 
tract, and  interest  on  the  balance  due  at  10 
per  cent  per  annum  from  the  7th  day  of 
Deccnibor,  1898,  to  and  Including  the  10th 
day  of  Octol^^r,  ICOl. 

Balance  due  on  original  contract..  $4,500  00 
Interest  oo  same  at  10% 1,275  00 


$5,775  00" 
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Each  of  these  claims  was  disallowed  by 
the  executrix.  On  November  16, 1901,  Frank 
G.  Brown  commenced  an  action  In  the  dis- 
trict court  of  Deer  Lodge  county,  against 
Margaret  Daly,  as  executrix  of  the  last  will 
and  testament  of  Marcus  Daly,  deceased,  to 
recover  the  amoimt  of  his  individual  claim. 
$5,775.  To  the  complaint  filed  the  defendant 
Interposed  a  general  demurrer,  and  a  special 
demurrer  on  the  ground  of  a  defect  of  parties 
plaintiff.  This  demurrer  was  confessed,  and 
thereafter,  on  April  17,  1003,  by  leave  of 
court  and  without  objection  tiom  defendant, 
the  plaintiff  filed  an  amended  complaint  Join- 
ing Sadie  J.  Brown  as  party  plaintiff.  In- 
corporating Into  the  cause  of  action  the  claim 
of  Sadie  J.  Brown,  and  demanding  Judg- 
ment for  $11,550  and  certain  Interest  This 
amended  complaint  alleged  that  In  November, 
1897,  Franli  G.  Brown  and  Sadie  J.  Brown 
entered  Into  an  oral  agreement  with  Marcus 
Daly,  by  the  terms  of  which  the  plaintiffs 
were  to  convey  to  Mr.  Daiy  certain  property 
situated  in  Deer  Lodge  county,  for  which 
Mr.  Daly  agreed  to  pay  them  $2.j.000  upon 
the  execution  and  delivery  of  a  deed,  and 
that  In  December,  1898,  the  deed  was  duly 
executed  and  delivered,  and  $16,000,  and  no 
more,  was  paid  to  them  on  the  purchase  price. 
It  is  then  alleged  that  there  is  a  balance 
of  $9,000,  with  Interest  from  December  7, 1898, 
due  to  the  plaintiffs,  no  part  of  which  has 
ever  been  paid,  and  that  of  such  balance 
Frank  G.  Brown  owns  an  undivided  one-half 
Interest  and  Sadie  J.  Brown  the  remainder. 
It  is  then  alleged  that  Marcus  Daly  died  In 
November,  1900,  and  that  Margaret  Daly  was 
named  and  appointed  the  sole  executrix  of 
his  last  will  and  testament  and  qualified  as 
such,  that  she  gave  notice  to  creditors  as  re- 
quired by  law,  and  that  each  of  these  plain- 
tiffs duly  presented  his  claim  as  set  forth 
above.  To  this  amended  complaint  a  general 
demurrer  was  interposed,  and  overruled. 
Thereafter  defendant  filed  an  answer,  deny- 
ing the  material  allegations  of  the  complaint 
and,  as  a  separate  defense,  pleaded  tbe  bar 
of  the  statute  of  limitations.  A  reply  was 
filed  and  the  cause  brought  on  for  trial, 
whereupon  tbe  defendant  objected  to  the  in- 
troduction of  any  evidence  on  behalf  of  plain- 
tiffs, "upon  the  ground  that  it  affirmatively 
appears  from  the  pleadings  in  the  cause  that 
said  cause  is  barred  by  the  provisions  of  sec- 
tion 2808  of  the  Code  of  Civil  Procedure  of 
the  state  of  Montana,"  which  objection  was 
sustained,'  and  on  motion  of  tbe  defendant 
a  Judgment  was  rendered  and  entered  in  her 
liehalf  for  costs,  from  which  Judgment  -this 
appeal  Is  prosecuted. 

The  argument  of  appellants  Is  directed  en- 
tirely to  the  order  of  the  district  court  in 
refusing  to  permit  them  to  Introduce  any 
evidence,  and  it  Is  contended  that  this  action 
of  the  court  was  erroneous.  Respondent  con- 
tends that  the  action  of  the  court  in  this 
regard  was  not  erroneous;  but  whether  it 


was  or  not  is  immaterial,  for  tbe  complaint 
does  not  state  a  cause  of  action,  and  there- 
fore the  Judgment  will  not  be  reversed.  We 
are  not  so  much  concerned  with  the  reason 
advanced  by  tbe  trial  court  for  its  ruling, 
as  we  are  with  tbe  ultimate  question — was 
the  ruling  correct?  It  will  not  be  necessary 
for  this  court  to  go  as  far  as  counsel  in  stat- 
ing the  rule,  but  It  Is  sufficient  for  this  case 
to  say  that  where  tbe  complaint  does  not 
state  a  cause  of  action,  and  It  is  apparent 
that  it  cannot  be  amended  to  do  so,  tbe  Judg- 
ment of  the  trial  court  will  not  be  reversed, 
for  to  do  so  would  be  idle.  The  same  re- 
sult must  Inevitably  be  reached.  3  Cyc.  420, 
and  cases  cited. 

Tbe  amended  complaint  only  assumes  to 
state  a  single  cause  of  action,  which  is  to 
recover  $11,550,  one-half  of  which  is  alleged 
to  belong  to  Frank  G.  Brown  and  one-balf  to 
Sadie  J.  Brown.  The  cause  of  action  arises 
out  of  the  alleged  breach,  by  Marcns  Daly, 
of  a  contract  entered  into  by  him  with  Frank 
G.  Brown  and  Sadie  J.  Brown,  as  set  forth 
above.  It  Is  a  general  rule  of  law  that 
"where  a  promise  Is  made  to  two  or  more 
persons  Jointly,  all  the  obligees  must  unite 
as  plaintiffs  In  an  action  for  a  breach  there- 
of, as  tbe  cause  of  action  in  such  cases  Is 
Joint  only"  (15  Ency.  Plead.  &  Prac  528,  and 
cases  cited),  except  as  otherwise  provided 
In  section  584  of  the  Code  of  Civil  Procedure^ 
which  exception  has  no  application  In  this 
case.  It  appears  that  the  promise  of  Mr. 
Daly,  If  made,  was  to  pay  to  Frank  G.  Brown 
and  Sadie  J.  Brown  $25,000,  and  was  not  to 
pay  any  particular  portion  thereof  to  each 
of  them,  and  It  is  therefore  Immaterial  what 
interest  each  has  In  the  claim.  The  promise 
was  to  them  Jointly,  and  in  any  action 
brought  on  account  of  a  breach  of  such 
agreement,  both  Frank  G.  Brown  and  Sadie 
J.  Brown  were  necessary  parties  and  the 
action,  their  Joint  action,  which  neither  could 
maintain  without  Joining  the  other.  9  Cyc. 
703. 

It  is  also  a  rule  of  law  that  "no  bolder  of 
any  claim  against  an  estate  shall  maintain 
any  action  thereon,  unless  'the  claim  is  first 
presented  to  tbe  executor  or  administrator, 
•  •  •"  (Code  Civ.  Proc.  {  2C10)  and  re- 
jected directly  or  by  refusing  or  neglecting 
to  Indorse  its  disallowance  or  rejection  for 
10  days  after  its  presentation.  Code  Civ. 
Proc.  I  2606.  Within  three  months  after 
such  rejection  an  action  may  be  commenced 
to  enforce  such  claim.  Code  Civ.  Proc.  { 
2608.  What  claim?  It  goes  without  saying 
that  It  Is  the  identical  claim  which  was  pre- 
sented; otherwise  the  law  would  be  a  dead 
letter.  If  a  pa-rty  may  present  to  the  exec- 
utor of  an  estate  a  claim  founded  upon  the 
breach  of  a  several  contract  and  upon  its 
disallowance  maintain  an  action  against  tbe 
estate  for  a  breach  of  a  Joint  contract  with- 
out presenting  any  claim  founded  upon  such 
breach,  the  statute  would  become  at  once  of 
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oo  ettlcHcy  wtMitever  and  its  pnrpoM  would 
fee  circumvented.  The  contract  of  Frank  G. 
Brown  and  Sndie  J.  Brown  witb  Marcus 
Daly  was  a  Joint  contract  Their  action  for 
a  breach  of  th(it  contract  must  be  a  joint 
action.  Tbey  never  presented  a  joint  clnlin 
at»ilni>t  the  estate,  and  therefore  they  cannot 
tnalntnin  this  action,  which  Is  a  johit  actioa 
As  they  cannot  malntnin  several  actions, 
because  the  contract  sued  upon  was  a  Joint 
-contract.  It  does  not  api>ear  that  the  com- 
plaint can  possibly  be  amended  to  state  a 
«ause  of  action. 

It  Is  not  necessary  to  consider  whether  tha 
■district  court  erred  In  excluding  evidence  up- 
on tbe  particular  ground  urged  In  the  objec- 
tion. If  the  court's  ruling  was  correct,'  It 
la  imninterinl  that  It  was  founded  upon 
an  erroneous  reason.  Upon  the  ground  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion,  tbe  trial   court's  ruling  was  correct 

The  judgment  is  affirmed. 

BRANTL.Y,  a  J.,  an<l  MILBUUN,  J, 
concur. 


<S0  Utab,  297) 

SMITH  TABLE  CO.  T.  MADSEN. 
(Supreme  Court  of  Duh.    Feb.  21,  1000.) 

1.  ArcEAL— AssioNUENT  OF  Ebbobs— Filing 
IN  T/<nvBR  Court. 

Since  the  rei>eal  by  Laws  1003,  p.  180.  e. 
184,  of  I^ws  IKK),  c.  U'2.  p.  84.  i  2,  requiring 
tbe  petition  in  error  to  be  attoclieU  to  the  trim- 
••crijit  filed  In  tbe  Supreme  Court,  and  in  view 
•of  Suppeme  Court  Uiil<^  «,  10  (49  Pac.  xi,  xli), 
merely  requirinx  api*ellnnt  to  set  forth  in  liis 
abstract  and  brief  the  particular  errors  on  which 
he  relies  for  reversal,  the  assienoieot  of  errors 
need  not- be  filed  in  tbe  court  below. 

2.  Samb— Findings — OoNCLDsrvKNESB. 

Findings  of  the  trial  court  based  on  conflict- 
ing evidence  will  not  be  di8turl>ed. 
8.  raiNClPAL  Al«0  AOBNT— AcTB  WtTDin  Ap> 
PARENT  Authority, 

Acts  within  the  apparent  scope  of  an  agent's 
«othority  are  binding  u|>on  the  principal. 

[W.  Note. — For  cases  In  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  SS  204-343.] 

Bartcb,  C  J.,  dissenting  in  part 

Appeal  from  District  <3oart.  Salt  Lake 
0>nnty:  T.  D.  Lewis,  Judge. 

Action  by  the  Smith  Table  Company  against 
P.  W.  Madsen.  Judgment  for  plaintiff,  and 
-defendant   appeals.    Affirmed. 

Booth  &  I.«e,  for  appellant  Jaa.  Iogebro^ 
sen,  for  i%spondent 


STRAUP,  J.  This  is  an  action  to  recover 
«  balance  claimed  to  be  due  for  goods  sold 
and  delivered  by  plaintiff  to  tbe  defendant 
The  goods  were  sold  to  bim  at  Grand  Rapids, 
Mich.,  where  plaintiff  maintained  a  sales- 
room, and  were  shipped  from  Warren,  Pa., 
where  was  its  factory.  The  plaintiff  contend- 
ed that  tbe  goods  were  sold  at  a  discount  of 

♦Thompson  v.  Hays,  87  Pac.  670,  24  Utah, 
275;  Banlthead  t.  Railroad  Ca,  2  Utah,  607. 


15  per  cent  if  paid  within  20  days  from  date 
of  invoice,  which  was  known  in  tbe  trade  as 
a  "cash  discount"  Defendant  contended 
that  be  was  to  have  a  deduction  of  15  per 
cent  from  the  regular  list  or  catalogue  price, 
which  was  known  in  tbe  trade  as  a  "trade 
discount"  Under  plalntlfTs  contention  the 
defendant' bad  the  beneflt  of  the  15  per  cent 
discount  if  tbe  goo<Is  were  paid  for  with- 
in tbe  20  days;  under  the  defendant's,  he 
was  entitled  to  the  discount,  no  matter  wheth- 
er the  goods  were  paid  for  within  tbe  20 
days  or  thereafter.  Within  00  days  from  the 
date  of  the  invoice  tbe  defenduut  paid  for 
the  goods  at  tbe  agreed  price,  as  claimed  by 
bim,  but  the  payment  not  being  made  within 
the  20  days,  the  plaintiff  declined  to  accept 
the  amount  as  full  payment  gave  tbe  defend- 
ant credit  therefor  on  accouut  and  sued  bim 
for  the  balance.  Tbe  court  found  that  the 
defendant  In  person  purchased  the  goods  at 
the  salesroom  of  the  plaintiff  at  Cirund  Rap- 
ids, Mich.,  at  a  trade  discount  of  1.5  per  cent; 
tb.nt  the  defendant  visited  tbe  salesroom  at 
said  place,  where  the  goods  were  offered  for 
sale,  and.  In  purchasing  the  goods  there,  dealt 
with  the  plaintiff's  general  agent;  and  that 
tlie  defendant  had  paid  tbe  plaintiff  tbe  price 
ogreed  ujion.  Judgment  was  rendered  for 
tbe  defendant  Plaintiff  appeals,  attacking 
tbe  flndlugs  and  claiming  that  plaintiff's 
agent  at  Grand  Rapids  was  a  mere  travel- 
ing salesman  and  had  no  authority  to  give 
the  defendant  the  trade  discoimt 

1.  Question  of  practice.  Because  the  assign- 
ment of  errors  was  filed  In  this  court  and  be- 
cause It  was  not  filed  In  the  court  below, 
presented  and  settled  In  the'  bill  of  exceptions, 
a  motion  was  made  to  have  it  stricken.  Tha 
motion  ought  not  to  prevail.  There  was  a 
statute  (section  2,  c.  62,  p.  84,  Laws  1809) 
requiring  the  petition  In  error  to  be  at- 
tached to  the  transcript  and  filed  In  this  court, 
but  it  was  repealed  by  chapter  134,  p.  186, 
Laws  1003.  Since  then,  and  at  the  time  of 
the  taking  of  this  appeal,  there  was  no  stat- 
ute providing  where  or  when  the  petition  or 
assignment  of  errors  should  be  made.  Tbe  on- 
ly rules  of  court  relating  to  the  question,  and 
In  force  at  the  time  of  the  appeal,  are  rules 
6  and  10  (40  Pac.  xl,  xll),  which  require  the 
nppellnnt  to  set  forth  In  his  abstract  and 
brief  the  "portlcnlnr  errors  upon  which  he 
relies  for  a  reversal  of  the  judgment."  If 
these  shall  be  construed  to  embrace  or  to 
mean  the  assignment  of  errors,  then  it  was 
properly  made  and  (lied  In  this  court  But 
it  may  be  said  that  the  rules  merely  require 
a  setting  forth  of  points  to  better  understand 
and  apply  the  discussion,  and  presupposes  an 
assignment  which  is  wholly  apart  from  the 
requirement  of  the  rules.  In  other  words, 
the  assignment  of  errors,  being  Id  the  nature 
of  a  petition  or  pleading.  It  is  not  sufficient  to 
merely  set  forth  points  relied  upon  In  tbe 
brief.  Doe  v.  Waterloo  MIn.  (3o.,  70  Fed.  455, 
17  C,  C.  A.  100.  In  the  absence  of  a  statute 
or  rule  of  court  prescribing  tbe  time  and  placa 
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of  making  tbe  assignment,  we  tbink  the  proper 
place  of  filing  it  Is  with  this  court  The  ob- 
ject of  on  assignment  of  errors  is  to  apprise 
the  appellate  court  of  tbe  specific  questions 
presented  for  Its  consideration,  and  to  inform 
the  opijosite  party  of  tbe  points  Intended  to 
be  relied  upon  that  be  may  thereafter  be 
guidpil  In  the  preparation  of  bis  brief,  and 
to  limit  discussion  and  consideration  to  those 
(loints.  It  Is,  in  efToot,  appellant's  complaint 
in  tbe  appellate  court  and  performs  tbe  same 
function  as  an  initial  pleading  In  tbe  court 
liolow.  It  is  tbe  foundation  upon  which  rests 
tlie  right  of  the  appellate  court  to  review  tbe 
errors  Imputed  to  tbe  trial  court  2  Enc. 
n.  &  Pr.  021;  2  Cyc.  980;  Ruboy  t.  Hougb, 
1(51  Ind.  203.  67  N.  E.  25T;  Ditch  T.  Sennott, 
lie  III.  2aS.  5  N.  E.  303. 

At  comn)on  law  tbe  assignment  of  errors 
did  not  constitute  a  part  of  tbe  transcript 
but  was  founded  upon  It,  and  was  filed  In  tbe 
appellate  court,  at  or  subsequent  to,  tbe  time 
of  filing  the  transcript  Hutton  v.  Reed,  2.5 
Cal.  479.  Considering,  therefore,  the  office  of 
nn  assignment  of  errors,  both  reason  and  prin- 
ciple suggest  that  it  t>e  filed  in  (be  appellate 
court  In  tbe  absence  of  a  statute  or  rule  of 
court  requiring  It  to  be  filed  in  tbe  court  be- 
low. It  therefore.  Is  not  necessary  that  It  be 
contained  In  the  bill  of  exceptions.  Reay  ▼. 
Butler,  00  Cat.  672,  11  Pac.  463;  Hagman  y. 
Williams,  88  Cal.  146.  25  Pac.  1111;  Slind- 
burne  ▼.  Daly,  70  Cal.  S-^S.  18  Pac.  40.1.  Ref- 
erence has  been  made  to  section  3280,  Rev. 
St  18.^8.  but  It  Is  apparent  on  reading  it  that 
It  applies  alone  to  the  preparation,  settlement, 
and  signing  of  a  bill  of  exceptions,  and  has 
nothing  whatever  to  do  with  an  assignment  of 
errors,  nor  does  It  In  any  particular,  relate 
thereto.  Besides,  this  court  has  already  held 
that  "exceptions  are  by  no  means  assignments 
of  error."  and  has  Indicated,  as  there  Is,  a 
distinction  between  them.  Thompaon  t. 
nays.  24  Utah.  27.5.  67  Pac.  670.  In  settling 
a  bill  of  exceptions  the  trial  court  has  nothing 
to  do  with  "allowing"  or  "settling"  an  assign- 
ment of  errors.  It  Is  not  clothed  with  au- 
thority or  discretion  to  allow  certain  assign- 
ments and  refuse  others.  Nor  are  the  assign- 
ments to  be  presented  In  tbe  bill  of  excep- 
tions, as  Is  said,  "for  the  consideration"  of 
tbe  trial  court,  nor  for  tbe  purpose,  as  Is  sug- 
gested, that  It  may  then  review  and  correct 
any  error  so  assigned.  A  bill  of  exceptions 
Is  a  statement  In  writing  settled,  signed,  and 
certified  to  by  the  Judge,  of  what  tbe  rulings 
were,  the  objections  made,  and  exceptions 
taken  thereto,  tbe  facts  in  view  of  which  the 
rulings  were  made,  and  tbe  proceedings  ex- 
plaining them.  It  Is  the  history  of  the  case 
as  tried.  Its  ofl3ce  Is  to  bring  into  tbe  record 
of  a  case  those  material  matters  occurring 
during  the  trial  which  otherwise  would  not 
appear.  1  Words  &  Phrases,  783,  and  cases. 
These  things  are  done  to  preserve  and  au- 
thenticate the  record  In  order  that  the  rulings 
may  be  presented  to  and  reviewed  by  tbe  ap- 
pellate court  and  not  to  afford  the  trial  court 


at  tbe  settlement  of  the  bill  an  opportunity 
to  review  and  correct  bis  own  rulings. 

The  assignment  of  errors  Is  no  part  of  tbe 
history  of  tbe  case,  but  is  founded  upon  it 
in  tbe  nature  of  a  complaint  made  to  tbe 
appellate  court  for  its  consideration,  and 
hence  has  no  place  In  tbe  bill  of  exceptions. 
The  case  of  Bankbead  v.  R.  R.  Co.,  2  Utah, 
507,  la  not  here  controlling  nor  applicable. 
Tbe  ruling  in  that  case  was  made  under  tbe 
civil  practice  act  of  tbe  tlien  territory  of 
Utah,  essentially  different  from  the  present 
practice  and  Code  relating  to  records  on  ap- 
peal, and  to  the  settlement  of  a  bill  of  ex- 
ceptions. Furthermore,  in  that  case  there 
were  no  assignments  made  in  either  court 
nor  was  tbe  statement  on  apiieal  served  or 
settled  as  required  by  tbe  practice  act  and 
tbe  court  properly  beld  there  was  nothing 
before  It  except  as  appeared  upon  tbe  Judg- 
ment roll.  Here  no  question  Is  raised  as  to 
tbe  service,  settlement,  or  authenticity  of  tbe 
bill  of  exceptions.  It  Is  a  transcript  of  tbe 
reporter's  notes  of  ail  tbe  evidence  and  pro- 
ceedlugs,  showing  all  tbe  rulings  of  tbe  trial 
court,  tbe  objections  made  and  exceptions 
taken  thereto,  and  ail  are  properly  preserved 
and  settled  in  the  bill.  No  question  la  pre- 
sented as  to  specifications  of  particulars 
wherein  it  is  claimed  the  evidence  Is  Insuffi- 
cient to  support  tbe  findings  as  required  by 
section  3284,  Rev.  St  1808,  and  as  amended 
by  section  1,  c.  40.  p.  33,  Sess.  Laws  1003,  and 
none  could  properly  be  raised,  for  such  spec- 
ifications were  made  with  great  particu- 
larity. No  complaint  Is  made  with  respect  to 
any  of  these  matters.  Furthermore,  a  speci- 
fication of  particulars  as  to  the  insufficiency 
of  evidence  to  support  the  verdict  or  decision 
Is  not  to^  be  confounded  with,  nor  treated  as 
an  assignment  of,  errors.  The  office  per- 
formed by  each  Is  essentially  different 

Tbe  only  point  to  which  tbe  motion  is  di- 
rected, and  that  is  urged  by  respondent  is 
that  the  petition  or  assignment  of  errors 
should  have  been  filed  In  tbe  court  below  and 
by  it  allowed  and  settled  In  tbe  bill  of  ex- 
ceptions. Instead  of  attaching  tbe  petition  or 
assignment  to  tbe  transcript  and  filing  It  In 
this  court  Since  tbe  repeal  of  the  statute 
designating  tbe  time  and  place  of  making  tbe 
assignment  or  petition,  much  confusion  has 
prevailed  as  to  where  and  when  the  assign- 
ment of  errors  should  be  made.  It  has  t>een 
tbe  general  practice  to  make  It  as  was  done 
in  this  case.  By  some  it  has  been  made  In 
the  court  below  by  having  It  inserted  In  tbe 
bill  of  exceptions ;  and  by  others,  out  of  cau- 
tion, it  has  been  made  both  In  this  court  and 
in  tbe  court  below.  When  it  has  been  made 
in  tbe  lower  court  motions  have  l)een  made 
to  hare  It  stricken  because  not  here  made: 
when  made  here  and  not  below.  like  motions 
have  been  made.  This  court  has  uniformly 
beld  that  an  alleged  error  will  not  be  review- 
ed unless  assigned.  Because  of  tlie  absence 
of  a  statute  or  a  rule  of  court  regulating  It, 
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oar  practice  has  been  to  consider  tbe  assign- 
ments if  made  in  either  court.  Since  tbis  ap- 
peal was  talcen,  and  at  the  October  term  of 
this  court,  tbis  question,  bowever,  was  set 
at  rest  by  tbe  establishment  of  a  rule  (rule 
26)  requiring  tbe  asslgnjmeiits  to  be  made  and 
filed  in  tbis  court  within  five  days  from  tbe 
time  of  filing  tbe  transcript  of  tbe  record  on 
appeal.  It  may  be  said  It  is  the  l)etter  prac- 
tice to  require  the  assignment  to  he  filed 
below  and  embodied  in  tbe  bill  of  exceptions 
to  aid  tbe  trial  court  and  opposing  counsel 
in  determining  tbe  amount  and  kind  of  evi- 
dence to  be  set  forth  in  the  bill.  When  the 
bill  is  presented  showing  tbe  rulings,  tbe  ob- 
jections made,  and  exce|)tions  taken  thereto, 
It  is  sufficient  notice  that  they  may  there- 
after be  assigned  as  errw,  and  each  party  is 
afforded  an  opportunity  to  have  all  the  evi- 
dence deemed  necessary  to  explain  them  em- 
bodied in  tbe  bill.  Besides,  the  suggestion  is 
of  little  force  when,  as  under  our  practice, 
a  complete  transcript  of  the  reporter's  notes 
of  all  the  evidence  and  proceedings  may  be 
and  generally  is  tendered  ahd  settled  as  and 
for  the  bijl.  Again,  while  we  may  make  rules 
of  practice  for  tbis  court  not  inconsistent 
with  tbe  statute  nor  tbe  Constitution,  our 
authority  tor  make  a  rule  for  the  district  court 
directing  what  It  shall  embody  in  the  bill 
of  exceptions,  and  to  place  in  the  bill  some- 
thing not  a  part  of  the  record  nor  history  of 
the  case,  nor  required  by  statute,  may  well 
be  doubted.  Further,  In  an  appeal  on  the 
Judgment  roll  without  a  bill  of  exceptions, 
no  assignment  could  be  made  In  such  manner 
and  hence  it  would  be  necessary  to  have  one 
rule  for  such  an  appeal  and  another  for  a 
record  having  a  bill  of  exceptions. 

Some  ol>8ervations  are  made- respecting  tbe 
question  as  to  whether  the  stenographer's  or 
reporter's  notes  of  tbe  evidence  may  be  stated 
in  the  bill,  and  as  to  its  settlement  by  the 
court  with  such  statement  It  is  claimed 
that  the  court  should  eliminate  all  redundant 
matter  and  embody  only  so  much  of  the  evi- 
dence as  Is  necessary  to  explain  tbe  excep- 
tions, and  that  tbe  bill  should  be  made  as 
brief  as  possible.  No  such  question  of  prac- 
tice Is  raised,  nor  before  us  for  consideration. 
It  may,  however,  be  observed  that  by  the 
amendment  of  section  3284,  Rev.  St.  1898,  by 
section  1,  c.  40,  p.  33,  Sess.  Laws  1903,  tbe 
Legislature  expressly  provided  that  the  sten- 
ographer's notes  of  tbe  evidence  may  be  state*' 
in  the  bill.  Under  our  practice  no  unnecessary 
expense  or  hardship  is  imposed  by  so  doing, 
for  the  transcript  on  appeal  is  not  required 
to  be  served  or  printed  as  Is  tbe  case  in  some 
jurisdictions.  Here,  after  tbe  transcript  on 
appeal  is  filed,  tbe  appellant  Is  required  to 
serve  and  file  a  printed  abstract  of  the  record 
wherein  tbe  points  relied  upon  for  a  reversal 
shall  be  set  forth,  and  so  much  of  the  record 
abstracted  and  printed  as  Is  deemed  necessary 
to  explain  them.  If  tbe  respondent  is  not 
satiffled  with  such  abstract  he  may  print  a 
furtlter  abstract,  or  amendments  thereto. 


2.  On  the  merits.  Plaintifrs  agent  testified 
that  the  discount  was  a  cash  discount;  de- 
fendant, a  trade  discount  On  such  conflict- 
ing evidence  tbe  findings  of  the  trial  court 
will  not  be  disturbed.  Nor  is  tbe  fact  of 
controlling  force,  that  the  plaintiff  invoiced 
the  goods  to  tbe  defendant,  "Terms  15  per 
cent  off  20  days,  net  60  days,"  for  defend- 
ant, when  he  saw  tbe  invoice,  wrote  to  the 
plaintiff:  "In  looking  over  your  invoice  I 
notice  that  you  have  made  the  terms  15  off 
for  cash,  net  60  days.  Tbis  was  not  tbe 
terms  we  bought  tbe  tables  on.  It  should 
be  less  a  trade  discount  of  15  per  cent,  60 
days  time.  Please  change  your  books  to  read 
accordingly,"  and  again,  "Tbe  discount  re- 
ferred to  was  not  a  cash  discount  but  a  trade 
discount"  The  defendant  had  the  right  to 
insist  upon  the  terms  of  bis  contract  as  made 
by  him. 

The  claim  made  that  tbe  plaintiff's  agent 
bad  no  authority  to  allow  a  trade  discount 
is  untenable.  While  plalntifTs  manager  tes. 
tified  that  tbe  agent  was  a  traveling*  sales- 
man and  bad  no  authority  to  sell  at  a  trade 
discount,  still  there  Is  evidence  in  the  record 
tending  to  show  that  he  was  something  more 
than  a  mere  traveling  salesman.  In  view  of 
tbe  findings  of  tbe  court  supported  by  suffi- 
cient evidence,  it  was  as  much  within  tbe  ap- 
parent scope  of  tbe  agent's  authority  to  give 
the  defendant  a  trade  discount  as  it  was  to 
give  bim  a  cash  discount  The  case  is  con- 
trolled by  Smith  v.  Droubay,  20  Utah,  443, 
58  Pac.  1112.  The  following  authorities  al- 
so show  that  the  acts  done  here,  being  within 
the  apparent  scope  of  the  agenfs  authority, 
are  binding  upon  the  plaintiff.  Relnbard  on 
Agency,  {  325 ;  Banks  Bros.  v.  Everest  et  al., 
35  Kan.  687,  12  Pac.  141 ;  Potter  v.  Spring- 
field M.  Co.,  75  Miss.  532,  23  South.  259; 
Tiedeman,  Sales,  i  268;  Mechem,  Agency,  S 
705 ;  1  Mechem,  Sales,  8  175 ;  1  Am.  &  Eng. 
Enc.  L.  992. 

The  judgment  of  the  court  below  Is  affirm- 
ed, with  costs 

Mccarty,  j.   i  concur. 

BARTCH,  C.  J.  (concurring  in  the  Judg- 
ment). This  action  was  brought  by  the 
plaintiff  to  recover  an  alleged  balance  of 
$137.67.  claimed  to  be  due  for  goods  sold  and 
delivered  to  tbe  defendant  The  answer  de- 
nies the  alleged  indebtedness.  At  the  trial, 
which  was  had  before  the  court  without  a 
Jury,  the  Issues  were  decided  in  favor  of  the 
defendant,  and  thereupon  the  plaintiff  ap- 
pealed. 

The  first  question  presented  for  considera- 
tion is  one  which  has  arisen  upon  the  re- 
spondent's motion  to  etrike  out  tbe  assign- 
ment of  errors.  The  motion  was  based  upon 
tbe  ground  that  no  assignment  or  specifica- 
tion of  errors  was  filed  or  served  at  the  prop- 
er place  or  time.  It  appears  that  no  assign- 
ment or  specification  of  errors  was  ever  filed 
in  tbe  court  below ;  nor  was  It  i>r<;scntcd  to 
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that  court  or  settled  In  the  bill  of  exceptions, 
although  the  most  Important  errors  assigned 
relate  to  the  Insufficiency  of  the  evidence  to 
sustain  the  findings  of  fact  and  conclusions 
of  law.  The  assignment  was  made  and  filed 
for  the  first  time  In  this  court.  The  ques- 
tion, therefore,  Is  whether,  under  our  rules 
of  practice,  an  assignment  so  made  and 
filed  Is  sufficient  In  my  Judgment  this  ques- 
tion should  be  answered  In  the  nrgatlve. 
Such  an  assignment  is  a  specification  of  er- 
rors, alleged  to  have  been  committed  by  the 
trial  court,  upon  which  the  appellant  relies 
for  a  reversal.  When  properly  prepared  It 
is  in  the  nature  of  a  pleading  setting  forth 
the  points  to  be  determined  in  the  appellate 
court,  and  that  court.  In  general,  will  con- 
sider and  determine  only  such  points  as  are 
thus  properly  pleaded  and  presented.  "The 
assignment  proper  is  the  whole  pleading,  but 
Is  composed  of  one  or  more  allegations  of  er- 
ror corresponding  to  the  several  paragraphs 
of  a  complaint,  and  properly  termed  sprcifl- 
catlonS."  2  Enc.  PI.  &  Pr.  021.  Under  our 
statutes  and  practice,  such  specifications  of 
errors  must  be  filed  In  the  court  below  and 
proper  service  made  upon  the  adverse 
party;  and  where,  as  here,  alleged  er- 
rors relate  to  the  Insufficiency  of  the  evidence 
to  justify  the  ruling  or  thing  complained  of, 
the  specifications  must  be  settled  in  a  bill 
of  exceptions. 

The  statute.  In  section  3280,  Rev.  St.  1898. 
inter  alia,  makes  provision  for  an  appellant, 
within  a  specified  time  after  the  decision,  to 
serve  a  draft  of  a  bill  of  exceptions  or  a  copy 
thereof,  upon  the  adverse  party,  and  provides 
that  "such  draft  must  contain  all  the  excep- 
tions taken  upon  which  the  party  relies,"  and 
then,  after  specifying  the  manner  in  which 
the  bill  must  be  settled  by  the  trial  judge, 
further  provides:  "When  settled,  the  bill 
must  be  signed  by  the  judge,  with  his  certifi- 
cate to  the  effec"-  that  th(  same  Is  allowed, 
and  shall  then  be  filed  with  the  clerk."  The 
evident  purpose  of  the  statute  Is  to  require 
the  appellant  to  present  the  specific  points, 
upon  which  he  relies  for  a  reversal,  to  the 
lower  court  for  Its  consideration  In  the  set- 
tlement of  the  bill  of  exceptions,  and  to  ap- 
prise the  adverse  party  or  opposing  connsel 
of  the  same  so  as  to  afford  an  opportunity 
to  propose  such  amendments  to  the  bill,  be- 
fore settlement,  as  such  party  or  counsel  may 
deem  necessary  to  a  proper  presentation,  of 
the  points  Intended  to  be  relied  upon,  to  the 
appellate  court.  "It  is  unambiguously  stated 
in  a  very  large  number  of  decisions  that  each 
error  relied  on  must  be  separately  and  dis- 
tinctly specified — tliat  no  one  assignment 
shall  embrace  more  than  one  specification  of 
error — and  that  on  a  failure  to  comply  with 
this  requirement  the  court  will,  as  a  general 
mle,  refuse  to  consider  the  assignment.  So, 
a  very  large  number  of  decisions  broadly 
lay  down  the  doctrine  that  an  assignment  of 
errors  must  point  out  definitely  and  specifical- 
ly the  errors  relied  on."    2  Cya  980,  987. 


The  time  of  filing  assignments  or  speclflcatlona 
of  errors  Is  regulated  altogether  by  statutes 
or  rules  of  court  (2  Cyc.  1003),  and  if  a  stat- 
ute or  "rule  requires  the  assignment  of  errors 
to  be  filed  In  the  trial  court,  and  this  is  not 
done,  the  assignment  will  not  be  considered." 
2  Cyc.  1012.  It  follows,  therefore,  that  an 
assignment  or  specification  of  errors,  filrd  in 
this  court,  which,  as  In  this  instance,  bas 
neither  been  presented,  served,  nor  filed  in 
the  lower  court.  Is  ineffective  on  appeal  and 
cannot  avail  the  appellant 

Practically  the  same  question  here  under 
consideration  was  presented  to  this  court  and 
decided  In  the  case  of  Bankhend  v.  U.  P. 
Ry.  Co.,  2  Utah,  507.  There  an  application 
was  made  to  the  Supreme  Court  to  permit 
the  appellant  to  file  the  assignment  but  the 
same  was  denied,  the  court.  In  effect  holding 
that  an  assignment  of  errors,  which  bad  not 
been  filed  in  the  court  below  as  required  by 
the  statute,  could  not  be  filed  In  this  court 
In  the  course  of  the  opinion  It  was  sa'd: 
"The  assignment  of  errors  is  the  main  feature 
of  the  statement  on  appeal,  autborizd  by  the 
section  of  the  statute  referred  to.  The  state- 
ment amounts  to  nothing  without  it  The 
evidence  Is  merely  Incidental  to  the  assign- 
ment of  errors,  to  explain  and  show  in  what 
the  alleged  errors  consist  The  allowance 
at  this  time  of  the  filing  of  such  as<>ignment 
is  to  allow  now  the  filing  of  a  statement 
The  statute  requires  that  this  be  done  in 
the  district  court  and  within  a  limited  time, 
and  that  a  copy  be  served  upon  the  respond- 
ent who  can  within  a  specified  time  thtreaf- 
ter  propose  amendments,  serving  a  copy 
thereof  on  the  appellont ;  and,  then,  the  state- 
ment and  amendments  are  to  be  presented 
to  the  judge  or  referee  who  tries  the  case, 
upon  two  days  notice  to  the  respondent  and 
tlien  the  judge  or  referee  shall  thereupon 
settle  the  statement  This  statute  bas  not 
been  followed,  nor  attempted  to  be  followed. 
It  is  a  statute  made  not  only  for  the  benrfit 
of  the  parties,  but  also  for  the  assistance  of 
the  court,  by  not  requiring  the  court  to  wade 
through  a  mass  of  evidence  or  testimony, 
oral  or  documentary,  that  may  be  Immaterial 
to  the  case  upon  the  appeal."  It  is  true  that 
since  that  decision,  the  statute  bas  been 
amended,  but  not  so  as  to  militate  against  the 
authority  of  that  case,  regarding  the  points 
herein  considered.  The  assignment  of  er- 
rors not  being  available,  the  record  presents 
no  reversible  error. 

For  the  foregoing  reasons  I  concur  In  af- 
firming the  judgment 

This  case  having  received  further  consid- 
eration by  the  court,  since  the  above  concur- 
ring opinion  was  written,  I  deem  It  important 
to  make  some  furtheu  observations  respecting 
the  important  question  of  practice  presented 
by  the  record  and  motion.  And,  first  it  may 
be  observed  that,  in  the  case  of  Bankbead  v. 
U.  P.  Ry.  Co.,  2  Utah,  507,  tbe  word  "assign- 
ment" was  used  in  tbe  sense  of  specification 
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of  errors.  This  Is  clear  from  the  opinion  In 
tbat  case  wliereln  are  contained  frequent  ref- 
erences to  tbe  statute  tbat  related  to  the  set- 
tlement of  tbe  statement.  Tbe  majority  In 
their  opinion,  however,  say:  "The  ruling  in 
that  case  was  made  under  tbe  civil  practice 
act  of  the  "then  territory  of  Utah,  essentially 
different  from  the  present  practice  and  Code 
relating  to  records  on  appeal  and  to  tbe  set- 
tlement of  a  bill  of  exceptions."  Section  330 
of  the  civil  practice  act  referred  to  (Laws 
1870,  p.  78),  and  upon  which  the  decision  in 
that  case  was  based,  reads  as  follows: 
"When  the  party  who  has  the  right  to  ap- 
peal wishes  a  statement  of  tbe  case  to  be 
annexed  to  tbe  record  of  the  Judgment  or  or- 
der, he  shall,  within  twenty  days  after  the  en- 
try of  sucb  Judgment  or  order,  prepare  such 
Btatement  which  shall  state  specifically  the 
particular  errors  or  grounds  upon  which  be 
Intends  to  rely  on  tbe  appeal,  and  shall  con- 
tain so  much  of  tbe  evidence  as  may  be  neces- 
sai-y  to  explain  the  particular  errors  or 
grounds  specified  and  no  more,  and  shall  file 
tbe  same  with  tbe  clerk,  and  serve  a  copy 
thereof  upon  tbe  adverse  party.  The  respond- 
ent may,  within  five  days  thereafter,  prepare 
and  file  amendments  to  the  statement,  and 
shall  serve  a  copy  thereof  on  tbe  appellant; 
tbe  statement  and  amendments  shall  be  pre- 
sented to  the  Judge  or  referee  who  tried  or 
beard  tbe  case,  upon  notice  of  two  days  to 
tbe  respondent,  and  a  true  statement  shall 
thereupon  be  settled  by  sucb  Judge  or  referee. 
If  no  amendments  are  filed,  tbe  statement 
may  be  presented  to  the  Judge  or  referee  for 
settlement  without  any  notice  to  the  respond- 
ent" Tbe  statute  under  which  this  case  has 
been  tried.  In  section  3284,  Rev.  St  1898,  as 
amended  in  section  1,  c.  40,  p.  33,  Sess.  Laws 
1903,  provides:  "No  particular  form  of  ex- 
ception is  required,  but  when  the  exception  is 
to  tbe  verdict  or  decision,  upon  the  ground  of 
insufficiency  of  tbe  evidence  to  Justify  It  tbe 
objection  must  specify  the  particulars  In 
which  such  evidence  Is  alleged  to  be  Insufl}- 
cient.  Tbe  objection  must  be  stated,  with  so 
much  of  the  evidence  or  otlier  matter,  as  is 
necessary  to  explain  It  The  stenographer's 
notes  of  the  evidence  may  be  stated.  Docu- 
ments on  file  in  the  action  or  proceeding  may 
be  copied,  or  the  substance  thereof  stated,  or 
a  reference  thereto,  sufllcient  to  identify 
tbem,  may  be  made." 

Section  328C,  Rev.  St.  1898,  so  far  as  ma- 
terial here,  reads:  "When  a  party  desires  to 
have  exceptions  taken  at  a  trial  settled  In 
a  bill  of  exceptions,  be  may,  within  thirty 
days  after  the  entry  of  Judgment  if  tbe 
action  were  tried  by  a  Jury,  or  after  receiv- 
ing notice  of  tbe  entry  of  Judgment  If  tbe 
action  were  tried  without  a  Jury,  or  after  the 
determination  of  a  motion  for  a  new  trial, 
prepare  the  draft  of  a  bill,  and  serve  the 
same,  or  a  copy  thereof,  upon  the  adverse 
party.  Sucb  draft  must  contain  all  the  ex- 
ceptions taken  upon  which  the  party  relies. 
Within  ten  days  after  sucb  service  the  ad- 


verse party  may  propose  amendments  thereto, 
and  serve  tbe  same,  or  a  copy  thereof,  upon 
the  other  party.  The  proposed  bill  and 
amendments  must,  within  ten  days  thereafter, 
be  presented  by  tbe  party  seeking  tbe  settle- 
ment of  tbe  bill  to  the  Judge  who  tried  or 
beard  the  case,  upon  five  days'  notice  to  ad- 
verse party,  or  be  delivered  to  the  clerk  of 
the  court  for  the  Judge.  When  received  by 
the  clerk  be  must  Immediately  deliver  them 
to  the  Judge,  If  be  be  In  the  county;  if  he 
be  absent  from  the  county  and  either  party 
desire  the  papers  to  be  forwarded  to  tbe 
judge,  the  clerk  must,  upon  notice  in  writ- 
ing from  sucb  party,  immediately  forward 
tbem  by  mall  or  other  safe  channel ;  if  not 
thus  forwarded,  tbe  clerk  must  deliver  them 
to  tbe  Judge  Immediately  after  bis  return  to 
the  county.  When  received  from  the  clerk, 
the  Judge  must  designate  the  time  at  which 
be  will  settle  the  bill,  and  tbe  clerk  must 
Immediately  notify  tbe  parties  of  sucb  desig- 
nation. At  tbe  time  designated  tbe  Judge 
must  settle  tbe  bill.  If  no  amendments  are 
served,  or  If  served  are  allowed,  the  proposed 
bill  may  be  presented,  with  tbe  amendments, 
If  any,  to  tbe  Judge  for  settlement  without 
notice  to  the  adverse  party.  It  Is  tbe  duty 
of  the  Judge,  in  settling  the  bill,  to  strike  out 
of  It  all  redundant  and  useless  matter,  so 
that  the  exceptions  may  be  presented  as  brief- 
ly as  possible." 

The  statement  on  appeal  then,  was  similar 
to  our  present  bill  of  exceptions,  and,  since 
that  decision,  there  has  been  no  amendment 
to  tbat  statute  changing  the  place  where  as- 
signments or  specifications  of  errors  are  to  be 
presented,  as  will  be  noticed  by  a  comparison 
of  tbe  sections  quoted.  Tbe  amendments 
simply  require  more  particularity  and  de- 
tali,  respecting  the  making  of  tbe  specifica- 
tions and  settlement  of  tbe  bill. 

The  provision  In  section  3280,  Rev.  St  1898, 
that  "sucb  draft"  of  tbe  bill  of  exceptions 
"must  contain  all  the  exceptions  taken  upon 
which  the  party  relies,"  excludes,  by  impli- 
cation, all  objections  and  excei)tions,  taken 
during  tbe  course  of  tbe  trial,  ui>on  which  the 
party  appealing  does  not  rely  for  a  revei'sal, 
and  this  is  in  perfect  harmony  with  the  pro- 
vision In  tbe  amended  section,  3284,  which 
provides  tbat  "tbe  objection  must  be  stated 
with  so  much  of  tbe  evidence  or  other  matter, 
as  Is  necessary  to  explain  It,"  and  which, 
likewise,  excludes  all  evidence  and  other  mat- 
ter not  necessary  to  explain  the  objection  or 
exception.  When,  therefore,  these  provisions 
of  statute  are  construed  together,  their  pi.iin 
meaning  is  that  tbe  bill  of  exceptions,  when 
settled,  shall  contain  all  the  objections  and 
exceptions  upon  which  the  appellant  relies, 
but  no  others,  with  only  such  evidence  or 
other  matter,  as  Is  necessary  to  explain  such 
exceptions.  These  provisions,  thus  construed, 
are  also  in  entire  accord  with  tbe  further  pro- 
vision In  section  3280,  which  makes  It  "tbe 
duty  of  the  Judge,  In  settling  tbe  bill,  to 
strike  out  of  It  all  redundant  and  useless  mat- 
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ter,  so  that  the  exceptions  may  be  presented 
as  briefly  as  possible."  It  seems  manifest 
that  a  substantial  compliance  with  the  stat- 
utory provisions,  upon  this  subject,  absolute- 
ly requires  a  specification  or  assignment  of 
errors  to  be  presented  and  settled  in  the  bill 
of  exceptions,  and  this  legislative  require- 
ment coincides  with  sound  reason  and  good 
practice ;  for,  every  practitioner  knows  that 
since  shorthand  reporting  has  become  a 
feature  in  thp  trial  of  causes,  many  objections 
are  made  and  exceptions  taiien  upon  which 
ultimately  no  reliance  is  placed  for  reversal, 
and  that  much  matter,  relating  to,  or  intended 
to  explain,  only  such  objections  and  exceptions, 
is  Introduced  which  can  serve  no  useful  pur- 
pose in  the  appellate  court.  Why,  then,  by 
judicial  construction  and  rule  of  court,  ren- 
der it  necessary,  against  the  clear  intent  of 
the  Legislature,  to  include  matter  In  the  bill 
of  exceptions  which  can  serve  but  to  obscure 
the  real  points  upon  which  the  appellant  re- 
lies? Why  entail  upon  litigants  the  expense 
of  transmitting  to  the  appellate  court  such 
redundant  and  useless  matter? 

That  the  consequences  indicated  will  fol- 
low this  decision,  is  clear  from  the  fact  that 
henceforth  a  respondent,  having  now  no 
means  of  learning  what  errors  will  be  re- 
lied upon  until  the  transcript  is  filed  in  the 
Supreme. Court,  in  order  to  defend  any  point 
that  may  be  raised  against  the  judgment, 
must  insist  that  all  evidence  and  other  mat- 
ter Introduced,  whether  useless  or  other- 
wise, be  stated  and  settled  In  the  bill  of  ex- 
ceptions. This  is,  doubtless,  the  only  safe 
course  for  him  to  pursue.  It  may  thus  be 
observed  that  the  practice,  countenanced  and 
established  by  this  decision,  and  prescribed 
by  rule  26  which  was  adopted  by  the  ma- 
jority, is  not  only  out  of  harmony  with  the 
legislative  intent,  but  also  at  war  with  the 
practice  ns  declared  In  the  Bani<head  Case, 
where  this  court  held  that  an  assignment  of 
errors,  which  was  practically  the  same  thing 
as  a  specification  of  errors  imder  the  amend- 
ments to  the  statute,  to  be  of  avail  on  appeal, 
must  be  stated  and  presented  to  the  trial 
court,  with  only  so  much  of  the  evidence  as 
Is  necessary  to  explain  the  exceptions,  and 
then  settled  In  the  statement.  In  that  case 
the  court  said:  "The  evidence  Is  merely  in- 
cidental to  the  assignment  of  errors,  to  ex- 
plain and  show  in  what  the  alleged  errors 
consist"  So  here,  the  evidence  is  merely 
Incidental  to  the  specification  of  errors,  to 
explain  and  show  in  what  the  specified  er- 
rors consist  The  court  in  that  case,  with 
reference  to  the  filing  of  such  assignment 
for  the  first  time  in  the  Supreme  Court, 
further  said:  "The  allowance  at  this  time 
of  the  filing  of  such  assignment  is  to  allow 
now  the  filing  of  a  statement  The  statute 
requires  that  this  be  done  in  the  district 
court,"  etc.  Precisely  the  same  thing  J3 
true  under  the  amended  statutes,  respect- 
ing the  filing  of  the  specifications  of  errors. 
That  case  is  squarely  in  point  here,  and  this 


decision  of  the  majority  clearly  overrules  it 
That  the  same  questions,  here  under  consid- 
eration, were  there  presented  and  decided  Is 
manifest  from  the  opinion,  where  it  stated: 
"In  the  court  below  the  appellant  filed  a 
statement  containing  the  evidence,  and  show- 
ing exceptions  to  the  rulings  ot  the  court 
upon  questions  arising  in  the  course  of  the 
trial  upon  the  introduction  of  evidence,  but, 
beyond  these  exceptions,  there  was  nothing 
in  the  nature  of  assignment  of  errors,  or 
grounds  upon  which  the  appellant  intended  to 
rely  on  the  appeal.  The  respondent  objects 
to  the  cause  being  beard  in  this  court  upon 
the  evidence,  for  the  reason  that  there  is 
no  assignment  of  errors,  as  required  by  sec- 
tion 330  of  our  civil  practice  act  The  ap- 
pellant urges  that  the  exceptions  taken  at 
the  time  of  the  rulings  of  the  court  below 
upon  the  introduction  of  evidence,  are  a  sufB- 
cient  assignment  of  error  under  the  stat- 
ute. In  order,  however,  that  the  assign- 
ment may  be  formally  made,  he  now  pre- 
sents, and  asks  that  he  be  allowed  now,  in 
this  court,  to  file  the  same." 

So,  In  this  case,  the  appellant  filed.  In  the 
court  below,  a  statement  or  bill  containing 
the  evidence  and  showing  the  exceptions  to 
the  rulings  of  the  court  upon  questions  aris- 
ing in  the  course  of  the  trial  upon  the  intro- 
duction of  evidence;  but,  beyond  these  ex- 
ceptions, there  is  nothing  whatever,  in  the 
bill,  in  the  nature  of  assignment,  or  specifi- 
cation of  errors,  or  grounds,  or  exceptions 
specified,  upon  which  the  appellant  intended 
to  rely  on  this  appeal — no  specification  what- 
ever of  particulars,  as  required  by  the  stat- 
ute, showing  wherein  the  evidence  is  insuffi- 
cient to  sustain  the  findings,  and  yet  the 
principal  questions  are  raised  npon  the  find- 
ings. This  court  now,  upon  exactly  the  same 
kind  of  a  record  as  was  presented  in  that 
case,  holds  as  correct  practice  what  the  ap- 
pellant there  urged — "that  the  exceptions 
taken  at  the  time  of  the  rulings  of  the  court 
below  upon  the  introduction  of  evidence,  are 
a  sufficient  assignment  of  error  under  the 
statute" — ^but  which  the  court  then  repudiat- 
ed as  insufficient,  holding,  at  the  same  time, 
that  no  assignment  could  be  permitted  to 
be  filed  In  the  appellate  court  when  the  er- 
rors, upon  which  the  appellant  Intended  to 
rely,  had  not  been  specified  and  presented 
to  the  court  below  fbr  settlement  This 
court  now  declares  that  to  be  a  proper  prac- 
tice, which  in  that  case  It  held  to  be  im- 
proper and  unauthorized,  and  it  is  idle  to 
attempt  to  excuse  this'  holding  and  distin- 
guish that  case  from  this,  by  asserting, 
as  in  the  opinion  of  the  majority,  that  there 
"no  assignment  was  made  in  either  court, 
nor  was  the  statement  on  appeal  served  or 
settled  as  required  by  the  practice  act," 
and  that  "here  no  question  is  raised  to  the 
service,  settlement,  or  authenticity  of  the  bill 
of  exceptions."  There  no  assignment  was 
filed  in  the  appellate  court  because  the  court 
would  not  permit  it,  while  here  it  was  filed 
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without  asking  for  permission.  In  that  case, 
same  as  here,  there  was  no  question  that 
the  statement  or  bill  was  not  properly  served. 
The  counsel  for  the  respondent  merely  com- 
plained: "When  we  refer  to  the  record  or 
statement  on  appeal,  we  find  no  assignment 
of  errors;  or,  in  the  language  of  the  stat- 
ute, 'the  particular  errors  or  grounds  upon 
which  he,  the  plaintitC,  intends  to  rely.' " 
Precisely  the  same  thing  is  true  here,  when 
we  look  into  the  record  or  bill  of  exceptions 
we  find  no  specification  or  assignment  of 
the  particular  errors  upon  which  the  appel- 
lant relies,  and  here  the  Identical  question 
was  raised  by  proper  plea,  and  the  question 
is  not  as  to  the  "service,  settlement,  or  au- 
thenticity of  the  bill  of  exceptions,"  but  as 
to  the  Bu£9ciency  of  a  bill  of  exceptions, 
where  findings  are  attacked,  which  contains 
no  specification  of  the  errors  upon  which  the 
appellant  relies,  nor  any  specification  of  the 
particulars  wherein  the  evidence  is  alleged 
to  be  iusufiicient 

In  the  Bankhead  Case  the  court  said :  "It 
Is  a  common  practice  to  make  a  variety  of 
exceptions  to  the  rulings  of  the  court,  but 
it  is  equally  common  for  the  appellant  to 
designate  upon  which  of  such  exceptions  he 
intends  to  rely  on  his  appeal.  This  is  requi- 
site to  prevent  the  record  from  being  un- 
necessarily burdened  with  statements  of  facts 
and  details  of  unimportant  matters,  and  to 
give  the  opposite  party  timely  notice  of  the 
specific  grounds  of  objection  which  he  will 
have  to  meet  That  case  upheld  a  practice 
which  has  ever  since  been  uniformly  followed 
within  this  Jurisdiction,  and,  to  shake  off  its 
authority,  my  Bretbem  have  based  their 
decision  upon  a  mere  technical  assignment  of 
errors  and  rule,  neither  of  which  has  any 
place  under  our  statutes,  which  statutes  re- 
quire only  specifications  of  errors,  not  as- 
signments In  the  technical  sense,  settled  in 
.  the  bill  of  exceptions,  althongli,  if  such 
specifications,  so  settled,  be  denominated  as- 
signments, it  is  immaterial.  It  is  true  my 
Brethem  recently  adopted  rule  26,  which 
relates  to  a  technical  assignment  of  errors  to' 
be  filed  in  this  court,  but.  In  my  Judgment, 
that  rule  is  a  useless  thing,  without  statutory 
requirement,  and  serves  but  to  entail  un- 
necessary expense  upon  litigants,  to  establish 
an  unwise  practice,  and,  doubtless,  in  many 
instances,  to  prolong  litigation  by  opening 
the  door  to  an  appeal  for  the  correction  of 
an  error  which  might  be  corrected  by  the 
trial  court,  upon  its  attention  being  called 
to  it,  before  settlement  of  the  bill  of  excep- 
tions. Nor  was  it  ever  the  practice  within 
this  Jurisdiction,  to  consider  assignments  of 
error,  relating  to  findings  of  fact  and  insufil- 
ciency  of  the  evidence,  as  in  this  case,  made 
and  filed  only  In  this  court,  when,  as  here, 
there  were  no  specifications  made  and  settled 
In  the  bill.  When  specifications  with  par- 
ticulars and  the  exceptions  are  properly 
settled  and  stated  in  a  bill  of  exceptions,  as 
required  by  the  statutes,  and  as  has  hitherto 


been  the  practice,  and  then  the  points,  re- 
lied upon  for  a  reversal,  concisely  stated 
in  the  briefs,  with  proper  references  to  the 
abstract  or  transcript,  as  required  by  rule 
10,  the  case  is  properly  and  sufficiently  pre- 
sented, under  our  practice,  for  review,  with- 
out any  further  assignment  of  errors.  The 
majority  also  say :  "No  question  is  presented 
as  to  the  specifications  of  particulars  where- 
in It  is  claimed  the  evidence  is  insufBcIent 
to  support  the  findings,  as  required  by  sec- 
tion 3284,  Rev.  St  1898,  and  as  amended  by 
section  1,  c.  40,  p.  33,  Sess.  Laws  1903,  and 
none  could  be  m^de,  for  such  specifications 
were  made  with  great  particularity."  In 
reply  It  may  be  said  that  the  question,  pre- 
sented by  this  record  and  motion  to  strike 
out  is  not  whether  specifications  of  particu- 
lars were  made  In  this  assignment  but  as 
has  been  noticed,  whether  any  specification 
of  errors,  relied  upon  for  a  reversal,  was 
made  and  settled  in  the  bill  of  exceptions, 
showing  the  particulars  wherein  the  evidence 
is  claimed  to  be  insufficient  to  sustain  the 
findings.  The  record  shows  that  no  excep- 
tions and  no  specifications  of  errors  were 
stated,  or  presented  to  the  court  below,  or 
settled  in  the  bill  of  exceptions,  as  required 
by  the  statute,  and  yet  a  compliance  with 
the  statute  in  these  regards  would  not  have 
presented  a  difficult  task. 

Upon  examination  of  section  3284,  as 
amended.  It  will  be  noticed  that  no  excep- 
tion is  required  to  be  made  in  any  particular 
form  of  words,  but  when  an  exception  is 
directed  to  the  verdict  or  decision,  i^wn  the 
ground  that  the  evidence  is  insufficient  to 
Justify  or  support  it  the  objection  must 
specify  wherein  the  evidence  is  insufficient 
The  specifications  thus  required  to  be  made 
should  refer  to  and  contain  whatever  evi- 
dence and  matter  Is  necessary  to  explain  the 
objection,  and  should  distinguish  each  par- 
ticular proposition  of  fact  to  which  the  ex- 
ception relates,  from  all  others  involved  in 
the  verdict  or  found  by  the  court  Just  when 
such  specifications  shall  be  made  is  not 
apparent  from  the  original  section  of  the 
statute  or  its  amendments,  but  it  is  clear, 
because  of  the  reference,  in  the  last  two  sen- 
tences of  the  last  enactment  to  stenog- 
rapher's notes,  documents,  etc.,  that  the  inten- 
tion was  not  to  require  them  to  be  made 
Immediately  upon  taking  the  exception  or  at 
the  trial,  since  no  such  reference  would  be 
practicable  at  that  time.  If,  therefore,  an 
exception  is  reduced  to  writing  and  the  spe- 
cifications are  made  within  a  reasonable  time 
after  the  exception  is  taken,  or  saved  by 
operation  of  law,  and  before  the  settlement 
of  the  bill  of  exceptions,  it  Is  a  sufficient 
compliance  with  the  terms  of  the  statute. 
Notwithstanding  that  the  statute  says  the 
"stenographer's  notes  of  the  evidence"  may 
be  stated,  only  so  much  of  the  evidence  ought 
to  be  stated  or  specified  under  each  of  such 
exceptions  as  Is  necessary  to  explain  the 
point  relied  upon.    Mere  argumentative  mat- 
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ter  and  opinions  of  counsel  as  to  what  the 
evidence  sliows  are  not  proper  In  a  specifica- 
tion. But  whether  the  exception  was  talcen 
In  person  at  the  trial,  or  is  deemed  In  law 
to  have  been  taken,  the  same  should  be  re- 
duced to  writing  and  settled  in  the  bill  ot 
exceptions.  Such  was  the  ruling  In  Califor- 
nia from  which  state  our  statute  was  borrow- 
ed. In  Nash  v.  Harris,  57  Cal.  242,  constni- 
Ing  their  statute,  it  was  said:  "A  party  who 
has  excepted  to  a  decision  of  court,  whether 
he  excepted  In  person  at  the  time  the  deci- 
sion was  made,  or  is  deemed  In  law  to  have 
excepted,  must.  In  statutory  or  reasonable 
time  after  his  exception,  avail  himself  of 
the  right  to  reduce  the  same  to  writing,  and 
taiie  the  steps  rfequired  by  law  to  have  the 
bill  of  exception  settled  and  signed  by  the 
judge."  Each  exception,  upon  which  the  par- 
ty excepting  relies,  including  the  speclflca- 
tlon  of  particulars,  should,  then,  to  be  con- 
sidered on  appeal,  be  made  a.  part  of  the  bill 
of  exceptions  to  be  thereafter  settled  by  the 
court,  in  the  manner  provided  in  section 
3286.  The  Legislature  has  thus  prescribed 
a  plain  and  practicable  method  to  prepare 
material  to  be  embraced  and  settled  in  the 
bill  of  exceptions,  and.  If  It  would  be  follow- 
ed with  that  precision  which  its  importance 
demands,  much  useless  and  redundant  matter, 
which  serves  more  to  obscure  than  to  eluci- 
date the  points  relied  upon,  could  be  iiept 
out  of  the  bin,  and  the  appellate  court  could 
much  more  readily  obtain  a  clear  conception 
of  the  case. 

These  observations  apply  with  equal  force 
In  cases  where  motions  for  new  trial  have 
been  interposed,  and  the  practice,  on  this 
subject,  prescribed  by  our  laws.  Is  similar 
to  that  In  other  Code  states.  This  is  espe- 
cially so  in  California.  In  Balrd  v.  Peall,  92 
Cal.  235,  28  Pac.  285,  It  was  said:  "There  is 
no  specification  in  the  bill  of  exceptions  that 
any  one  of  these  propositions  Is  not  Justi- 
fied by  the  evidence,  as  required  by  section 
648  of  the  Code  of  Civil  Procedure.  Each 
distinct  proposition  excepted  to  on  the  ground 
that  It  Is  not  Justified  by  the  evidence  should 
be  separately  specified;  and  no  statement 
of  the  evidence,  nor  deduction  therefrom  by 
way  of  argument.  Is  proper  In  connection 
with  the  specification.  What  'the  evidence 
shows'  should  not  be  argued  or  considered 
until  the  hearing  of  the  motion."  So,  In 
Adams  v.  Helblng,  107  Cal.  298.  40  Pac.  422, 
It  was  said:  "It  Is  also  claimed  that  the 
findings  were  not  'Justified  by  the  evidence, 
but  this  point  cannot  be  considered.  The 
only  specifications  attached  to  the  statemeni 
are  found  under  the  head  of  'Specification  of 
Errors,'  and  are  brief  statements  of  what 
'the  evidence  shows.'  Such  specifications 
are  Insufficient.  'It  Is  not  necessary  that  the 
specifications  should  state  what  the  evidence 
does  show.  Such  a  statement  is  insufficient 
if  standing  alone,  and  surplusage  if  Joined  to 
a  proper  specification.' "  In  Dawson  v. 
ScblosB,  83  Cal.  194,  2d  Pac.  31,  it  was  observ- 


ed: "The  principal  object  of  requiring  these 
specifications  on  motions  for  a  new  trial  and 
bills  of  exceptions  is  to  abbreviate  the  state- 
ment of  evidence  by  restricting  It  to  such 
as  Is  relevant  and  material  to  prove  or  dis- 
prove the  specified  fact  By  the  specifica- 
tions required,  the  opposing  party  and  the 
Judge  are  notified  of  the  exact  points  of  con- 
test, and  thereby  enabled  to  determine  what 
evidence  should  be  brought  Into  the  state- 
ment and  what  should  be  excluded  therefrom. 
Without  such  specifications,  the  Judge  could 
not  perform  the  duty  enjoined  upon  blm 
'to  strilie  out  of  it  [the  statement  or  bill  of 
exceptions]  all  redundant  and  useless  mat- 
ter,' and  to  make  the  statement  truly  repre- 
sent thQ  case."  Likewise  in  Ed^elbuttcl  ▼. 
Durrell,  55  Cal.  277,  It  was  observed:  "The 
purpose  of  the  statute  Is  apparent.  It  was 
to  direct  the  attention  of  the  court  and  coun- 
sel to  the  particulars  relied  on  by  the  moving 
party,  to  the  end  that  the  evidence  bearing 
on  the  specifications  of  error  might  be  insert- 
ed In  the  statement,  and  considered  by  the 
court."  Hayue  New  Tr.  &  App.,  {  150;  t>» 
Molera  v.  Martin,  120  Cal.  544,  52  Pac.  825; 
Bardwell  v.  Anderson,  18  Mont.  528,  46  Pac 
443;  Spotts  v.  Hanley.  83  Cal.  155.  24  Pac 
738;  KumIe  v.  Grand  Lodge  A.  O.  D.  W, 
110  Cal.  204,  42  Pac.  C34;  Hnight  v.  Tryon, 
112  Cal.  4,  44  Pac.  318;  Caldwell  v.  Greely, 
5  Nev.  258;  Bankhead  v.  Ry.  Co.,  2  Utah,  507. 
The  cases  here  referred  to,  and  many 
others,  clearly  show  that,  under  statutes  like 
ours,  the  specification  of  errors,  with  particu- 
lars, must  be  made  and  settled  In  the  bin 
of  exceptions,  and  If,  as  shown  by  the  authori- 
ties mentioned  and  quoted  from,  specifica- 
tions, which  are  merely  defective,  but  which 
have  been  settled  In  the  bill  of  exceptions 
or  statement,  will  not  be  considered  on  ap- 
peal, what  Justification  Is  there  for  the  con- 
sideration of  objections  and  exceptions  where, 
as  in  this  case,  no  attempt  was  made  to 
have  a  specification  of  errors  settled  In  the 
bill?  The  rule  and  reasons  therefore  whlcli 
exclude  from  consideration  errors  merely 
defectively  specified,  apply,  a  fortiori,  to  a 
case  like  this,  where  the  law.  the  practice 
and  the  former  decision  of  this  court  have 
been  completely  Ignored.  As  Is  indicated  by 
the  authorities,  the  principal  object  of  the 
law.  In  requiring  each  exception  to  be  thus 
settled  in  a  bill  of  exceptions,  is  to  direct  the 
court's  attention  to  the  alleged  errors  and 
particulars  relied  upon  by  the  complaining 
party,  and  afford  it  an  opportunity  to  make 
corrections  before  settlement  of  the  bill,  and 
also  to  advise  opposing  counsel  of  the  points 
which  will  be  urg^d  on  appeal.  The  wisdom 
and  Justness  of  the  law  cannot  be  doubted, 
since  It  affords  the  trial  court  an  opportunity 
to  correct  errors  which  would  otherwise 
necessitate  an  appeal  and  prolong  litigation. 
Not  only  should  the  errors  relied  upon  be  spe- 
cified and  presented  to  the  court  below  for 
settlement  in  the  bill  of  exceptions,  but  the 
matter  to  be  settled  should  be  arranged  is  tl>e 
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bill  and  the  abfttrnct,  aa  near  as  practicable. 
In  tbe  order  tn  wblcb  It  was  submitted  upon 
tbe  trial;  and  useless  and  redundant  matter 
sbould,  so  far  as  possible,  be  eliminated. 
Tbe  obvious  reason  for  sucb  arrnngement  ot 
tbe  matter  Is  that  It  may  be  brougbt  before 
tbe  appollnte  court  as  near  as  may  be  In  tbe 
order  In  wliicb  It  was  submitted  to  the  trial 
court,  and  tluis  place  tbe  court  of  review  In 
tbe  same  relative  position.  In  tbe  considera- 
tion of  the  questions  presented  and  Involved. 
Wliere  encb  exception  relied  upon  with  tbe 
pnrticuliirs.  as  hereinbefore  mentioned,  la 
niiide  a  part  of  tbe  bill  of  exceptions.  It  la 
not  necessary  to  Include  In  sucb  bill  also  ab 
assicninent  of  errors  in  Wblcb  tbe  same 
things  are  again  specified.  All  that  Is  neces- 
sary, wliere  the  bill  Is  properly  prepared 
and  settled,  under  the  law.  Is,  as  bas  been 
observed,  for  each  |ioint  railed  upon  to  b« 
conciHcly  and  accurately  stated  In  the  briefs, 
with  proper  referen<«  to  the  exception  and 
■peciflciitions  of  particulars.  Tbe  exceptions 
and  spiHiticntions  thus  made  and  contained  In 
tbe  bill  of  exceptions  constitute  a  suffldent 
assiciiinent  or  speclitcation  of  errors. 

Thus,  upon  careful  consideration,  I  am 
aniilde  to  concur  In  establishing  a  practice 
which,  in  my  Judgment,  Is  unwise  and  un- 
authorized by  our  statutes,  believing  it  better 
to  reninin  in  ttie  well  beaten  path  sanctioned 
by  time  and  authority,  than  to  wander  away 
Into  confusion  and  uncertainty,  especially  so 
since  such  a  departure  >n  this  instance,  as 
In  other  instances,  has  led  to  the  overruling 
of  the  unanimous  decisions  of  this  court, 
and  to  tbe  casting  to  tbe  air  of  the  genera) 
maxim,  "Stare  decisis,  et  non  quieta  movere." 
When  a  decision  bas  once  been  made  by  a 
court  of  last  resort.  It  sbould  require  strong 
and  controlling  considerations  to  overrule  It 
and  lay  aeain  the  foundation  of  a  law,  or  to 
give  a  diHerent  construction  to  a  statute. 
I  fear  that  the  confusion  in  practice,  of  which 
the  majority  speaic,  is  but  the  inevitable  re- 
sult of  the  overruling  of  former  decisions 
and  of  tbe  departure  from  established  prece- 
dents. 

For  these  reasons,  I  dissent  from  that  por- 
tion of  the  decision  of  tbe  majority  which  re- 
lates to  the  question  of  practice. 

(30  Utab,  319) 

STATE  T.  HUTCHINGS. 
(Supreme   Court   of   Uub.    March   21,   1906.) 

1.  BcROLABY— Evidence— SuTFiciERCT. 

In  a  prosecution  for  burglary,  evidence  fceltf 
insufficient  to  Biipport  a  conviction.* 

2.  Ckiminal    Law— Evidence— Weight    and 
sukku-ienct. 

It  wns  incumbent  on  tbe  jury  to  acquit  the 
defendiint.  if  tbe  evidence  relied  on  could  be 
reconciled  on  any  reasonnble  bypothesis  consist- 
ent Willi  tlie  innocence  of  the  defendant,  espe- 
cinily  where  the  evidence  is  wholly  circumatan- 
tinl.  and  there  is  no  direct  proof  of  tbe  corpus 
delicti. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  H  1207.  1208.] 

•SUUTrdortoai  n  Pac  <«,  IS  Vtab,  IB. 


8.  Same— CoNFESSTONS. 

Evidence  of  an  admission  or  confession  by 
tbe  accused  in  a  criminal  case  sbould  be  received 
and  acted  on  with  caution,  especially  where  the 
evidence  is  conflicting. 

fEd.  Note. — For  cases  in  point,  see  vol.  14, 
Cent.  Dig.  Criminal  Law,  {  1220.] 

Appeal  from  District  Court,  Utah  County; 
J.  E.  Booth,  Judge. 

Willard  Uutcbings  was  convicted  of  bui^ 
glary,  and  appeals.    Reversed. 

Booth  &  Clutf,  for  appellant  M.  0.  Bree- 
den,  Atty.  Gen.,  for  tbe  State. 

BARTCH,  O.  J.  The  defendant  was  con* 
▼Icted  of  the  crime  of  burglary,  and  upon 
being  sentenced  to  a  term  in  tbe  penitentiary, 
and  a  new  trial  having  been  refused,  be  ap- 
pealed to  this  court. 

The  decisive  question  on  this  appeal  Is 
wbetber  the  evidence  is  sufficient  to  justify 
the  conviction,  and  we  are  of  tbe  opinion  that 
this  must  be  answered  in  tbe  negative.  Tbe 
appellant  was  charged  with  having  burglar- 
ized a  chicken  house,  the  property  of  Karen 
Jensen,  on  tbe  night  of  December  10.  1004. 
Tbe  evidence  on  tbe  part  of  the  prosecution 
shows,  in  substance,  that  the  chicken  house, 
the  walls  thereof  made  of  rock  and  tbe  root 
of  lumber,  which  contained  three  rooms,  with 
a  stove  in  tbe  middle  room,  was  located 
next  to  a  hay  barn;  tbe  door  being  so  that 
one  "could  go  out  of  tbe  chicken  bouse  Into 
tbe  barn."  Tbe  witness  Mrs.  Karen  Jensen 
says  tbe  entrance  door,  leading  in  from  tbe 
end  next  tbe  bay,  was  on  that  evening  fas- 
tened with  a  hasp.  She  says  she  retired 
about  0  o'clock  and  was  awaliened  about  12 
by  a  fire  In  tbe  bay  barn;  that  she  found  tbe 
door  open,  and  no  chickens  in  the  chicken 
bouse;  and  that  there  had  been  "no  fire  made 
In  tbe  stove  after  half  past  8  o'clock."  She 
also  said  "there  was  bay  in  all  three  of  the 
rooms."  Tbe  next  morning  there  were  but 
two  chickens  left,  and  tbe  bodies  of  two  were 
found  In  the  ruins.  There  is  no  direct  proof 
to  show  that  tbe  defendant  on  that  night 
was  about  tbe  premises,  but  tbe  witness 
Westpbal  testified  that,  between  12  and  1 
o'clock,  while  on  a  different  street  from  the 
one  on  which  tbe  premises  are  located,  be 
saw  tbe  fire  to  tbe  east  about  a  mile  distant, 
and,  about  seven  minutes  after  first  seeing  it 
be  met  two  persons  In  a  buggy  of  a  peculiar 
shape  going  north  and  driving  rapidly;  that 
after  they  bad  passed,  he  recognized  one  of 
them  as  the  defendant;  and  that  "it  looked 
like  they  bad  a  bundle  of  quilts  in  the  bug- 
gy." On  a  former  occasion,  however,  the 
witness  testified:  "Well,  I  can't  say  posi- 
tive that  it  was  him."  The  two  men  were 
driving  a  dark  horse,  while  tbe  defendant 
was  accustomed  to  drive  a  light  iron-gray 
horse.  Several  other  witnesses  saw  those 
men  driving  the  dark  horse,  but  it  appears, 
none  of  them  recognized  the  defendant  as 
one  of  tbe  men,  and  one  of  the  witnesses 
■ays  he  saw  nothing  unusual  about  tbe  bug- 
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gy,  wbile  another  says  It  bad  a  "wobbly 
wbeel."  It  is  claimed  tbose  two  men  were 
seen  driving  toward  tbe  place  of  tbe  alleged 
burglary  about  9  o'clock,  and  In  tbe  opposite 
direction  about  12  o'clock  on  that  nigbt 
Tracks  of  a  light  buggy  were  observed  on  tbe 
street  and  in  the  vicinity  of  the  premises,  in 
question,  on  the  morning  after  the  Are,  and 
had  the  appearance  of  the  wheels,  on  one 
side  of  the  buggy,  making  different  tracks^ 
and  there  is  some  evidence  tending  to  show 
such  was  tbe  condition  of  defendant's  buggy. 
There  is  also  In  the  record  an  admission, 
testified  to,  against  the  objection  of  tbe  de- 
fense, by  the  witness  Bamett,  sheriff,  to  the 
effect  that  the  accused  offered  to  plead  guil- 
ty to  petit  larceny  and  pay  for  the  chickens, 
if  the  charge  of  burglary  were  stricken  out; 
but  the  defendant,  In  his  testimony,  posi- 
tively denied  tbis,  and  stated  that  such  a 
proposition  was  made  to  blm  by  the  sheriff, 
and  that  he  (defendant)  refused  to  entertain 
It 

Against  tbis  evidence  of  tbe  prosecution  is 
tbe  testimony  of  the  defendant  that  on  tbe 
19th  day  of  December,  the  day  on  which  tbe 
alleged  offense  is  charged  to  have  been  com- 
mitted, be  was  at  tbe  home  of  his  mother- 
in-law,  Mrs.  Ellen  Ivers,  where  his  wife  was 
sick,  and  remained  there  from  about  9  o'clock 
in  tbe  morning  until  about'  12  o'clock  at 
night,  and  the  defendant's  testimony  in  tbis 
regard  is  corroborated  by  that  of  bis  wife 
and  four  other  credible  witnesses,  as  appears 
from  the  record.  There  is  also  evidence  of 
circumstances  which  tends  strongly  against 
the  correctness  of  this  conviction.  As  ap- 
pears from  the  testimony  already  referred 
to,  one  of  the  witnesses  stated  that  the  two 
men  whom  be  met  driving,  and  one  of  whom 
he  recognized  as  the  defendant,  bad  what  ap- 
peared to  be  a  bundle  of  quilts  in  tbe  buggy. 
Now,  if  that  testimony  was  Intended  to  con- 
vey the  Idea  that  the  chickens  were  con- 
cealed under  tbe  quilts,  then,  it  would  seem, 
common  knowledge  of  such  things  would 
suggest  tbe  impossibility  of  so  concealing 
and  carrying  in  a  small  buggy,  like  tbe  one 
disclosed  by  the  evidence,  116  chickens,  for 
only  4  out  of  120  were  accounted  for,  without, 
if  living,  attracting  attention  by  their  noise, 
or.  If  dead,  leaving  stains  of  blood  upon  tbe 
vehicle;  and  yet  no  such  noise  appeared  to 
attract  the  attention  of  the  witness,  while 
tbe  vehicle  was  passing,  and  the  sheriff,  who, 
after  the  fire,  made  the  examination  of  tbe 
defendant's  buggy,  testified:  "I  examined 
the  inside  of  the  buggy  and  found  it  was 
black  and  dirty.  Mr.  Hutcbings  said  he  had 
been  hauling  coal  in  it.  When  I  examined 
tbe  buggy  I  did  not  find  any  feathers  and 
could  not  see  any  signs  of  blood."  Nor  is 
it  shown  that  there  were  any  signs  of  blood 
in  the  vicinity  of  tbe  chicken  house.  Nor 
were  the  slumbers  of  the  owner  of  tbe  chick- 
ens disturbed  by  any  noise  of  a  vehicle,  or 
of  chickens,  or  of  parties  prowling  about  the 


premlseB,  although  it  seems  that  tbe  burn- 
ing of  tbe  fire  in  tbe  barn  did  awaken  ber. 
Nor  was  any  of  the  missing  property  found 
in  tbe  possession  of  tbe  defendant.  When 
tbe  absence  of  all  these  things  Is  considered, 
with  tbe  fact  that  tbe  testimony,  respecting 
tbe  buggy,  its  tracks,  and  tbe  two  men  driv- 
ing the  dark  horse,  discloses,  outside  of  tbe 
alleged  admission,  all  tbe  material  evidence 
and  circumstances  relating  to  the  fire  and 
disappearance  of  the  chickens,  upon  which 
the  prosecution  relies  to  sustain  the  verdict, 
it  certainly  leaves  tbe  mind  in  very  serious 
doubt,  not  only  as  to  whether  the  offense 
charged  was  committed  by  the  accused,  but 
as  to  whether  it  was  committed  at  all  by 
any  person. 

Under  tbe  law  it  was  incumbent  upon  tbe 
jury  to  acquit  the  defendant  if  tbe  evidence, 
relied  upon,  could  be  reconciled  upon  tjty 
reasonable  hypothesis  consistent  with  tbe 
innocence  of  tbe  defendant  Especially  Is 
this  rule  applicable,  where,  as  here,  it  is 
sought  to  convict  tbe  accused  wholly  open 
circumstantial  evidence,  and  where  tbe  cir- 
cumstances leave  tbe  mind  in  grave  donbt 
as  to  the  commission  of  tbe  offense;  tbere 
being  no  direct  proof  of  tbe  corpus  delicti. 
That  the  fire  and  the  disappearance  of  tbe 
chickens  and  evidence  relied  upon  to  sustain 
the  verdict  can  readily  be  explained  upon  n 
reasonable  hypothesis  consistent  wltb  tbe 
innocence  of  the  defendant  seems  clear,  for 
It  appears  that  the  chicken  bouse  contained 
three  rooms,  with  bay  In  each  room  and  a 
stove  in  the  middle  room,  in  which  fire  was 
made  as  late  as  half  past  3  o'clock  In  tbe 
afternoon  of  that  day.  Such  being  tbe  case, 
it  is  not  at  all  Improbable  that  fire  remained 
In  tbe  stove  during  the  evening,  and.  ttarongh 
sparks,  or  some  other  way,  ignited  tbe  bay, 
and  that  the  chickens  were  consumed  by  tbe 
fire  either  In  the  chicken  bouse  or  In  the 
barn.  By  fright  occasioned  by  the  fire  they 
may  have  been  driven  through  tbe  aperture 
of  the  door  Into  tbe  barn  and  then  consnnaed, 
notwithstanding  that  tbe  owner  says  she 
closed  the  door  In  tbe  evening.  She  may  be 
mistaken,  or  the  door  inay,  in  some  way  un- 
accounted for,  have  become  open.  At  all 
events,  such  a  theory  does  not  seem  to  t>e 
inconsistent  with  tbe  evidence,  but  is  sug- 
gested thereby,  and  is  consistent  with  tbe 
alibi  proved  by  the  defense.  It  is  also  con- 
sistent with  the  previous  good  character  of 
the  accused,  for  it  appears  that  he  never 
was  arrested  for  tbe  commission  of  any  of- 
fense, except  the  one  here  charged.  So.  It 
is  consistent  with  the  presumption  of  inno- 
cence which  always  continues  as  a  shield 
to  the  accused,  until  be  Is  proven  guilty  be- 
yond a  reasonable  doubt  Tbe  only  material 
thing  which  militates  against  tbe  theory  ad- 
verted to  Is  tbe  alleged  verbal  admission  of 
the  defendant,  but  tbe  evidence  respecting 
such  an  admission  or  confession  in  sueb  a 
case  should  be  received  and  acted  upon  with 
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caution.  Especially  Is  this  true  where,  as 
bere,  tbat  •  evidence  Is  conflicting.  Motives 
which  may  have  Induced  It,  and  the  manner 
In  which  it  was  brought  about,  form  proper 
subjects  for  consideration  In  determining  the 
admissibility  and  weight  of  the  evidence  of 
it  This  is  true  whether  the  statement  of  an 
accused  amounts  to  a  mere  admission  indi- 
cating guilt,  or  to  a  confession  of  guilt 

"With  respect  to  all  verbal  admissions,"- 
Bays  Mr.  Greenleaf,  in  his  worlc  on  Evidence 
(vol.  1,  i  200),  "it  may  be  observed  that  they 
ought  to  be  received  with  great  caution. 
The  evidence,  consisting  as  it  does  in  the 
mere  repetition  of  oral  statements,  is  subject 
to  much  Imperfection  and  mlstalie;  the  party 
himself  either  being  misinformed,  or  not  hav- 
ing clearly  expressed  bis  own  meaning,  or 
the  witness  having  misunderstood  him. 
It  frequently  happens,  also,  that  the  witness, 
by  unlntentlonHlly  altering  a  few  of  thd  ex- 
pressions really  used,  gives  an  effect  to  the 
statement  completely  at  variance  with  what 
the  party  actually  did  say.  But  where  the 
admission  Is  deliberately  made  and  precisely 
Identified,  the  evidence  it  affords  is  often  of 
the  most  satisfactory  nature."  Respecting 
confessions,  the  author.  In  the  same  volume 
(section  214),  says:  "But  here,  also,  as  we 
have  before  remarked  In  regard  to  admis- 
sions, the  evidence  of  verbal  confessions  of 
guilt  Is  to  be  received  with  great  caution. 
For,  besides  the  danger  of  mistake  from  the 
misapprehension  of  witnesses,  the  misuse  of 
words,  the  failure  of  the  party  to  express  his 
own  meaning,  and  the  infirmity  of  memory.  It 
should  be  recollected  that  the  mind  of  the 
prisoner  himself  Is  oppressed  by  the  calamity 
of  bis  situation,  and  that  be  Is  often  Influ- 
enced by  motives  of  hope  or  fear  to  make  an 
untrue  confession.  The  zeal,  too,  which  so 
generally  prevails,  to  detect  offenders,  espe- 
cially in  cases  of  aggravated  guilt,  and  the 
strong  disposition,  In  the  persons  engaged  in 
the  pursuit  of  evidence,  to  rely  on  slight 
grounds  of  suspicion,  which  are  exaggerated 
into  BulBcient  proof,  together  with  the  char- 
acter of  the  persons  necessarily  called  as 
witnesses  in  cases  of  secret  and  atrocious 
crime,  all  tend  to  Impair  the  value  of  this 
kind  of  evidence,  and  sometimes  lead  to  Its 
rejection,  where,  in  civil  actions,  It  would 
have  been  received." 

Even  If  It  bad  been  admitted  that  the  state- 
ment, attributed  to  the  defendant  was  made 
by  him.  still  It  would  not  have  been  entirely 
improbable  that  the  circumstances  prompted 
It — that  the  accused,  if  in  fact  innocent  felt 
himself  so  embarrassed,  by  his  situation  and 
surroundings,  that  rather  than  run  the  risk 
of  a  conviction  for  a  heinous  crime,  he  would 
choose  to  plead  guilty  to  petit  larceny  and 
pay  for  the  property  In  question.  Whatever 
may  be  the  real  facts  in  this  case,  the  evi- 
dence in  the  record  Is  not  such  as  to  warrant  - 
a  conviction.  In  our  judgment  It  Is  wholly 
InsufiSclent  to  sustain  the  verdict  It  Is  not 
even  shown  beyond  a  reasonable  doubt  that 


tbe'crlme  charged  was  committed  by  any  one. 
Under  such  circumstances  as  here  disclosed, 
with  no  direct  proof  of  the  commission  of 
the  alleged  offense,  or  of  the  guilt  of  the  ac- 
cused, a  person  cannot  be  deprived  of  bis 
liberty.  This  case  clearly  falls  within  the 
principles  adopted  and  declared  In  State  t. 
Gordon,  28  Utah,  15,  76  Pac.  882,  where  this 
court  speaking  through  Mr.  Justice  McCarty, 
held:  "Where  there  U  an  absolute  lack  of 
evidence  to  sustain  a  verdict  in  a  criminal 
case.  It  is  error  to  submit  the  case  at  all  to 
the  jury."  State  v.  Seymour,  7  Idaho,  257, 
548,  61  Pac.  1033,  103a  While  we  are  of  the 
opinion  that  evidence  of  an  admission,  like 
the  one  claimed  to  have  been  made  by  the  de- 
fendant is  admissible,  when  offered  In  a 
proper  manner  and  at  a  proper  time,  U,  with 
the  circumstances  herein  disclosed,  cannot  be 
regarded  as  sufficient  proof  to  sustain  the  ver- 
dict. 

The  Judgment  must  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  the 
court  below  to  grant  a  new  trlq,!.  It  is  so 
ordered. 

Mccarty,  J.,  concurs.  STRAUP,  J., 
concurs  in  the  judgment 


a*  Wro.  423) 
BOSLEB  V.  COBLE. 
(Supreme  Court  of  Wyoming.    April  2,  1906.) 

1.  Writ    ot    Ebrob  —  Review  —  Questions 

OONSIOEBED— StBIKISO  ODT  PaBT  OF  PLEAO- 
IRO. 

On  a  writ  of  error  to  a  judgment,  a  ruling 
on  a  motion  to  strike  out  matter  contained  in  a 
reply  and  answer  of  the  plaintiff,  made  before 
issue  was  joined,  waa  reviewable. 

2.  Same— Habmixss  Kbbob. 

Any  error  In  striking  out  matter  In  a  reply 
and  answer  of  the  plaintiff,  so  far  as  it  was 
ground  for  affirmative  relief,  but  permitting  it 
to  stand  as  a  defense  to  the  set-of  and  counter- 
claim of  the  defendant,  was  not  prejudicial  to 
the  defendant. 

3.  Sales— CoNSTBucTioN  of  Contbact— Ques- 
tion FOB  JlTBT. 

A  written  contract  whereby  a  seller  trans- 
fers property  for  $25,000.  ard  the  further  con- 
sideration that  the  buyer  sell  the  property  and 
pay  40  per  cent  of  the  proceeds  above  a  certain 
sum  to  tlie  seller,  is  to  be  construed  as  a  matter 
of  law  as  requiring  the  payment  of  the  40  per 
cent  in  addition  to  the  $25,000,  and  presents 
no  question  for  the  jury  as  to  whether  the 
$25,000  was  to  be  paid  out  of  the  40  per  cent, 
of  a  part  of  the  proceeds  ot  resale. 

4.  Wsrr  of  Rbbob— Habmless   Ebbob— Teu- 
pobart  In.tunction. 

The  granting  of  a  temporary  injunction 
against  defendant  on  condition  that  plaintiff 
give  a  bond,  was  not  injurious  to  defendant 
where  plaintiff  failed  to  give  bond. 

5.  Sales— Action    fob    Price— Set-Off   and 
Counterclaim— Nominal  Damages. 

In  an  action  on  a  note  given  for  the  price 
of  an  interest  in  a  corporation,  failure  of  the 
seller  to  transfer  titled  and  leased  land  which 
he  held  as  trustee  for  the  corporation,  but  which 
the  corporation  continued  to  occupy  and  use,  and 
which  the  seller  offered  to  convey  at  the  trial. 
was  at  most  ground  for  nominal  damages  to 
the  buyer,  and  did  not  constitute  a  counterclaim 
or  set-off. 
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6.  Evidence— DocTTMUNTS—LiErrEBB. 

In  an  action  in  wliich  the  defendant  set  np 
as  a  counterclaim  fraud  on  the  part  of  plaintiff 
and  offered  in  evidence  parts  of  letters  to  show 
representations  by  the  plaintiff,  it  was  not  error 
to  require  the  letters  to  be  read  in  their  en- 
tirety. 

7.  Saxes— Action  foe  Pbicb— Defenses— In- 

BTBnCTtONa.  ^ 

In  an  action  on  a  note  given  in  payment 
for  an  interest  in  certain  ranches,  where  the  de- 
fendant by  his  pleading  and  evidence  raised  the 
issne  whether  plaintiff  had  not  been  guilty  of 
misrepresentation  and  negligence  in  managing 
the  ranches  white  both  parties  owned  an  interest 
in  them,  it  was  proper  to  instruct  that  plaintiff 
could  not  be  held  responsible  for  lossps  result- 
ing from  the  direct  interference  of  defendant 
With  any  well-considered  plans  of  the  plaintiff, 
such  as  wintering  the  cattle  in  Nebraska  owing 
to  shortage  of  feed. 

8.  New  Trial— Newly  Discovebed  Evidence 
— Materiality. 

In  an  action  on  a  note  given  in  1903  for 
an  interest  in  certain  ranches  in  which  both 
parties  held  an  interest  since  1898,  where  de- 
fendant set  up  as  a  counterclaim  false  represen- 
tations by  plaintiff,  newly  discovered  evidence 
that  in  189G  plaintiff  had  authorized  the  keeping 
of  a  false  record  of  the  affairs  of  the  ranches 
was  not  material  and  did  not  authorize  the 
granting  of  a  new  trial. , 

9.  Same— DiLiORNCE. 

Where  fraud  in  a  sale  of  property  was  in 
issue,  evidence  of  a  witness  as  to  a  conversa- 
tion at  the  time  of  the  sale  is  not  ground  for  a 
new  trial,  where  the  party  asking  the  new  trial 
knew  before  the  first  trial  that  the  witness  was 
present  at  the  sale,  and  was  much  in  his  com- 
pany before  and  during  the  trial. 

Error  to  District  Court,  Albany  Comity; 
David  H.  Craig,  Judge. 

Action  by  John  C.  Coble  against  Frank  C. 
Bosler.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  brings  error.    Affirmed. 

N.  E3.  Cortbell,  for  plaintiff  in  error.  Jobu 
W.  Lacey,  for  defendant  In  error. 

SCOTT,  J.  Plaintiff  In  error  who  was  de- 
fendant below,  and  who  will  berrafter  be 
referred  to  as  the  defendant,  seeks  to  re- 
verse a  Judgment  obtained  against;  htm  by 
the  defendant  in  error,  who  was  the  plaintiff 
below  and  who  will  be  referred  to  as  the 
plaintiff,  in  the  district  court  of  Albany  coun- 
ty for  the  amount  claimed  to  be  due  upon 
two  certain  promissory  notes.  In  189C  the 
plaintiff.  Coble,  applied  to  the  defendant  Bos- 
ler, for  a  loan,  «nd  as  a  basts  of  credit  there- 
for furnished  the  defendant  with  a  state- 
ment of  the  financial  condition  of  the  Iron 
Mountain  Ranch  Company,  and  of  which 
company  Coble  was  a  stockholder.  This 
company  was  a  corporation  organized  under 
the  laws  of  the  state  of  Nebraska  with  a 
capital  stock  of  300  shares  of  the  par  value  of 
$100  each,  and  doing  business  at  or  In  the 
vicinity  of  Iron  Mountain,  Wyo.  One  hun- 
dred and  fifty  shares  were  owned  by  Coble 
and  a  like  number  of  shares  were  owned 
by  one  W.  E.  Lawrence.  The  object  and 
purpose  of  the  corporation  was  to  conduct 
a  general  ranching  and  live  stock  business, 
and  to  purchase,  own,  and  control  such  land 
and  property  as  was  necessary  and  incident 


to  the  successful  running  and  operation  of 
such  business.  The  gross  value  of  the  prop- 
erty owned  at  the  time  by  the  company  as 
shown  by  this  statement  was  $53,925,  and  its 
indebtedness  was  $14,716,  leaving  the  net 
value  of  the  property  $39,209.  It  was  also 
represented  in  this  statement  that  the  busi- 
ness had  been  conducted  for  a  number  of 
years,  and  that  there  had  not  bern  a  loss  any 
.  one  year  to  exceed  1  per  cent  of  the  stock 
ranched.  Theacquaintancesbtpoftbed.  fend- 
ant  and  plaintiff  had  extended  over  many 
years,  both  being  reared  in  the  same  locality. 
The  result  of  the  negotiations  was  that  the 
defendant  loaned  the  plaintiff  the  sum  of 
$10,000  taking  his  promissory  note  tlerefor; 
a  part  of  the  sum  so  represented  by  this  note 
bring  unpaid  was  canceled  at  the  time  the 
notes  here  sued  upon  were  given.  Soon  af- 
ter the  loan  was  made  and  during  the  same 
year — I.  e.,  1896 — Coble,  Bosler,  and  L«w- 
rrnee  formed  a  copartnership,  Bosler  taking 
one-half  Interest  for  the  purpose  of  raising 
cattle  and  engaging  In  the  general  live  stock 
business.  This  partnership  continued  until 
1898,  wncn  Bosler  purchasrd  the  interest  of 
Lawrence  In  the  copartnership  and  also  one- 
half  of  his  stock  in  the  Iron  Mountain  Ranch 
Company,  his  remaining  stock  being  pur- 
chased by  Coble,  the  corporation  in  the  menn- 
time  having  bren  reorganized  as  a  Wyoming 
corporation.  The  relative  interests  of  the 
parties  In  their  business  dealings  being  thus 
fixed,  remained  so  until  Bosler  bought  out 
Coble's  interest  both  in  the  copartnership 
and  his  stock  in  the  corporation,  and  In  pay- 
ment therefor  gave  the  notes  sued  on  and  up- 
on which  Judgment  was  recovered ;  that  Is  to 
say.  Coble  owned  three  fourths  of  tbe^  capital 
stock  of  the  Iron  Mountain  Ranch  Company, 
and  a  one-quarter  interest  In  the  copartner- 
ship, while  Bosler  owned  one-fourth  of  the 
capital  stock  of  the  corporation  and  a  three- 
fourth  interest  In  the  copartnership  property 
and  business.  The  cattle  and  ranch  btf-lness 
was  under  the  personal  supervision  of  Coble, 
he  reporting  the  conditions  of  weather,  ex- 
penses, increase,  and  losses  of  cattle  from 
time  to  time  to  Bosler  who  resided  In  Penn- 
sylvania. Bosler  made  occasional  trips  to 
the  ranch  In  Wyoming,  and  kept  the  hooks 
and  accounts  of  both  the  corporation  and  the 
copartnership  from  the  reports  of  sales,  lossg- 
es,  calf  brandings,  expenses,  etc,  fumisbed 
him  by  Coble. 

In  1903  defendant  purchasrd  plaintifTs 
Interest  In  the  copartnership,  and  also  his 
stock  In  the  corporation,  and  In  payment 
therefor  gave  his  promissory  notes  to  nlnin- 
tlff  in  the  sum  of  $2,5.000  and  In  addition 
canceled  all  Indrbtedness  owing  to  him  or 
to  the  company  by  plaintiff.  Ten  thousand 
dollars  was  paid  upon  these  notes,  and  upon 
failure  and  refusal  to  pay  the  balance  and 
interest  this  action  was  Instituted.  The  exe- 
cution and  delivery  of  tbe  notes  was  admit- 
ted, but  payment  contested  uiwn  the  grounds : 
First  it  was  alleged  that  the  notes  were  by 
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the  terms  of  the  written  contract  of  snle  to  be 
I»ai<l  out  of  the  proceeds  of  the  SJile  of  the 
cattle,  and,  second,  by  way  of  counterctnlm 
for  damages  by  reason  of  alleged  false  rep- 
resentations as  an  Inducement  and  upon 
which  the  defendant  claims  he  relied  In  mak- 
ing the  contract,  and  also  for  damages  for 
an  alleged  breach  of  the  contract  The  case 
was  tried  to  a  Jury  and  a  verdict  for  the  full 
amount  claimed  on  the  notes  and  Interest 
returned  for  the  plaintifiT.  It  Is  conceded 
that  there  is  sufficient  evidence  to  sustain 
tbe  verdict,  and  if  the  rulings  of  the  court, 
on  matters  hereinafter  considered,  are  cor- 
rect or  were  not  prejudicial  to  defendant,  the 
judgment  must  stand. 

1.  The  court  sustained  In  part  and  denied 
Id  part  defendant's  motion  to  strike  out  al- 
leged new  matter  contained  In  the  reply  and 
answer  of  plaintiff.  So  much  of  the  order 
as  is  material  for  our  consideration  is  as 
follows:  "And  the  court  having  heard  the 
argument  of  counsel  and  being  fully  advised, 
It  Is  now  ordered  that  the  said  motion  be 
sustained,  and  that  tbe  following  matters 
cont.iined  In  tbe  reply  and  answer  of  the 
plaintiff  to  be  stricken  out  In  so  far  as  tbe 
same  may  be  ground  for  affirmative  relief  to 
the  plaintiff;  but  that  the  said  matters  be 
permitted  to  stand  as  defensive  matters  to 
the  set-off  and  counterclaim  contained  In  tbe 
answer  and  cross-petition  of  the  defendant," 
and  then  follows  the  matters  so  referred  to. 
It  Is  nrged  by  defendant  that  these  tnatters 
even  though  limited  by  the  order  to  a  par- 
ticular purpose,  went  to  the  Jury  with  evi- 
dence in  support  of  them  and  that  he  was 
thereby  prejudiced.  The  motion  to  strike 
presented  a  legal  question  for  the  court  and 
was  made  long  before  Issue  was  Joined,  and 
consequently  before  there  was  anything  for 
a  Jury  to  pass  upon.  The  question  as  to 
whether  there  was  Irrelevant  evidence  of  a 
prejudicial  character  in  connection  with  tliese 
allegations  submitted  to  the  Jury  Is  disposed 
of  In  the  conclusion  reached  upon  anotlier 
branch  of  tbe  case.  Matter  in  a  pleading 
Is  said  to  be  irrelevant  "which  has  no  bear- 
ing on  the  question  In  dispute";  or  "some- 
thing out  of  which  no  cause  of  action  could 
arise  between  the  parties  in  the  particular 
suit";  or  "where  it  does  not  affect  the  sub- 
ject-matter In  the  controversy  and  can.  In 
no  way,  affect  or  assist  tbe  decision  of  the 
court."  President,  etc..  of  Lee  Bank  v.  Kltch- 
Ing,  7  Bosw.  (N.  T.)  604;  Id..  11  Abb.  Prac. 
(N.  Y.)  4.'{5.  At  tbe  time  this  ruling  was 
made,  neither  party  had  demanded  a  Jury 
nor  could  they  do  so,  as  tbe  issues  bad  not 
been  made  up.  The  court  was  not  advised 
as  to  whether  or  not  the  case  would  be  tried 
by  a  Jury.  It  was  also  contended  upon  the 
bearing  that  this  order  was  neither  appeal- 
able nor  reversible.  Under  our  system  of  ap- 
pellate procedure  the  case  Is  before  us  upon 
the  entire  record,  and  our  attention  Is  di- 
rected to  tbe  alleged  error  In  denying  the  mo- 
tion to  strike.    We  deem  it  our  duty  to  re- 
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view  the  question,  but  viewed  as  an  abstract 
proposition  of  law,  and  for  tbe  reasons 
stated,  the  order,  though  it  may  be  erroneous, 
Is  not  prejudicial  and,  therefore,  not  ground 
for  the  reversal  of  tbe  final  Judgment 

2.  At  tbe  time  of  the  executiou  of  tbe  notes 
a  contract  was  entered  into  between  the  par- 
ties, so  much  of  which  Is  germane  to  tbe 
Issue  Is  as  follows:  "Now,  therefore,  said 
John  C.  Coble  has  sold  to  said  Frank  C.  Bos- 
ler  all  bis  Interest  in  the  corporation  and 
partnership  set  forth  above,  and  hereby  sells 
and  transfers  these  interests  to  Frank  C.  Bos- 
ler  for  and  in  consideration  of  the  payment 
to  him  of  twenty-flve  thousand  dollars  ($23,- 
000.00),  receipt  of  which  Is  hereby  acknowl- 
edged, and  for  tbe  further  consideration  the 
agreement  of  said  Frank  C.  Bosler  to  sell 
all  of  those  proi)ertle8  for  tbe  prices  as  fol- 
lows: For  all  lands  Including  buildings.  Im- 
provements of  whatsoever  nature  all  ditches 
aqueducts  and  water  rights  connected  with 
the  land  and  all  equipment  and  household 
furniture  and  supplies  thereon  sixty-eight 
thousand  dollars  ($08,000.00),  for  work  and 
saddle  horses  and  uinres  forty  dollars  ($40.00) 
each,  for  steers  three  years  old  and  over  and 
dry  marketable  cows  such  prices  as  tiiey  will 
bring  on  tbe  market  for  other  cows  twenty- 
flve  dollars  ($25.00)  each,  calves  thrown  in. 
for  two-year  old  heifers  twenty  dollars  ($20.- 
00)  each,  for  one-year  old  heifers  sixteen 
dollars  ($10.00)  each,  for'two-year  old  steers 
twenty-eight  dollars  ($28.00)  each,  for  one 
year  old  steers  twenty  dollars  ($20.00)  each, 
bulls  fifty  dollars  ($50.00)  each,  and  at 
ter  deducting  from  the  proceeds  of  tiie.>!i> 
sales  the  sura  of  two  hundred  fourteen  thou 
sand  nine  buiidrcd  twenty-flve  dollars  ($214.- 
925),  with  Interest  at  0  per  cent  from  May  1, 
1903,  until  pnld,  aud  twenty-flve  thousand 
dollars  ($25,000.00),  the  sum  already  paid,  to 
pay  to  said  John  C.  Coble  40  per  cent  of 
the  net  proceeds."  It  Is  urged  and  coutendetl 
by  the  defendant  that  the  $25,000  evlileiice<l 
by  the  promissory  notes  was  to  be  p;iid  out 
of  the  net  proceeds  of  the  cattle  after  he 
bad  paid  to  bhiiself  the  sum  of  $2I4.92."»  and 
Interest  A  careful  reading  of  tbe  contract 
does  not  bear  out  bis  contention.  Indeed, 
more  apt  words  could  not  be  chosen  to  ex- 
press what  was  in  the  minds  of  the  parties 
at  the  time.  The  payment  by  notes  obliga- 
tory was  an  absolute  payment  and  the  ex- 
cess over  and  above  tbe  amount  reserved  to 
Bosler  and  the  amount  of  these  notes  for 
which  and  at  prices  the  property  and  cattle 
were  to  be  sold  as  per  tbe  conditions  of  tlie 
contract  was  to  be  divided  In  tlie  proportion 
of  40  per  cent  to  Coble  and  00  per  cent,  to 
Bosler.  The  construction  of  this  contract.  Its 
terms  being  clear  and  there  being  no  ambi- 
guity upon  its  face,  was  one  of  law,  and  there- 
fore for  the  court  No  evidence  of  -xuidi- 
tions  existing  at  the  time  of  Its  execution 
could  make  its  meaning  clearer  than  the 
words  used  in  the  contract  by  the  parilea  to 
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express  tbelr  Intention.  In  Balch  ▼.  Arnold, 
9  Wyo.  27,  59  Pnc.  435,  this  court  among  oth- 
er things  says :  "And  the  object  of  such  con- 
struction must  be  to  ascertain  the  Intention 
of  the  parties;  first,  by  an  inspection  of  the 
deed  itself,  not  only  so  far  as  would  enable 
the  trial  court  to  inform  itself  of  the  language 
-  employed,  but  also  to  ascertain  if  upon  the 
face  of  the  original  Instrument  anything  ap- 
peared which  would  serve  to  illustrate  such 
intention;  and  second,  by  hearing  any  com- 
petent evidence  which  might  be  offered  tending 
to  inform  the  trial  court  of  the  situation  of 
the  parties  at  the  time  the  instrument  was 
executed  as  further  illustrating  the  intention 
of  the  parties  at  the  time."  In  Thompson  v. 
Wheatland  Mer.  Co.,  10  Wyo.  86,  66  Pac.  595. 
it  was  in  doubt  on  the  face  of  the  contract  as 
to  whether  certain  payments  should  be  made 
out  of  a  particular  fund  and  this  court  held 
that  it  was  projwr  not  merely  to  consider 
the  language  of  the  contract,  but  also  to  con- 
sider evidence  of  the  circumstances  of  the 
parties,  the  situation  of  the  properties,  and 
other  facts  tending  to  explain  the  sense  in 
which  the  language  of  the  contract  was  used. 
These  two  cases  refer  to  the  adopted  and  ap- 
proved method  of  construing  a  contract  which 
by  its  terms  is  ambiguous  or  its  meaning  not 
clear.  Where,  however,  the  contract  is  not 
ambiguous  its  meaning  apparent  and  the  in- 
tention of  the  parties  clearly  expressed,  it  is 
error  to  resort  to  proof  of  collateral  facts  and 
surrounding  circumstances  which  would  only 
serve  to  affirm  that  already  expressed  or  give 
it  a  different  meaning  by  parol  testimony. 
The  trial  court  properly  refused  to  submit 
the  question  of  the  construction  of  this  con- 
tract to  the  Jury. 

3.  Defendant  assigns  as  error  the  grant- 
ing of  a  temporary  Injunction  restraining 
bim,  pending  the  action,  from  disposing  of 
any  of  the  property  of  the  Iron  Mountain 
Ranch  Company  or  of  the  firm  of  Rosier  & 
Coble.  The  record  shows  that  an  injunction 
was  granted  conditionally  and  not  to  take  ef- 
fect until  the  plaintiff  filed  an  undertaking 
in  the  sum  of  $10,000,  with  surety  to  be  ap- 
proved by  the  clerk  of  the  court.  Such  in- 
junction or  restraining  order  never  became 
operative  as  no  bond  or  undertaking  was  ever 
filed.  Defendant  was  not  injured  by  the  or- 
der, and  is  not,  therefore,  in  a  position  to 
complain.    Diehl  v.  Friester,  37  Ohio  St  473. 

4.  The  defendant  sought  to  recover  dam- 
ages for  an  alleged  breach  of  the  contract 
in  this,  that  plaintiff  bad  failed  and  refused 
to  transfer  title  and  leased  land  which  he 
held  as  trustee  for  the  corporation  to  defend- 
ant as  trustee  for  the  same  purpose,  and 
which  he  had  obligated  himself  to  do.  Plain- 
tiff, during  the  trial,  produced  the  convey- 
ances and  tendered  them  in  open  court  and 
held  himself  in  readiness  thenceforth  to  de- 
liver them  to  the  defendant.  No  objection 
was  made  to  the  form,  sufficiency  or  manner 
of  execution  of  these  transfers,  but  it  Is  claim- 


ed that  some  of  the  leases  for  state  lands 
had  expired  during  the  time  which  had 
elapsed  since  the  execution  of  the  contract 
The  evidence  shows  that  the  possession  and 
occupancy  of  these  lands  by  the  corporation 
was  continuous  after,  as  it  had  been  before, 
the  sale,  and  that  such  possession,  use,  and 
occupancy  was  in  no  wise  disturbed.  The 
failure  by  plaintiff  to  assign  the  leases  did 
not  interfere  with  or  prevent  the  corporation 
from  applying  for  and  obtaining  a  renewal 
of  the  leases,  something  which  the  company 
would  have  to  do  if  it  desired  to  continue  the 
use  and  occupancy  of  the  lands  as  lessee, 
either  under  a  lease  to  a  trustee  in  its  favor 
or  to  itself.  At  most  the  damage  under  the 
facts  shown  for  this  breach  of  the  contract 
could  be  but  nominal,  and  as  such  did  not 
constitute  a  counterclaim  or  set-off  to  plain- 
tiff's cause  of  action. 

5.  A  great  many  letters  t)etween  the  par- 
ties extending  over  many  years  were  intro- 
duced in  evidence.  When  the  letters  for  189C 
were  produced  and  Identified,  counsel  for  de- 
fendant made  the  following  offer,  viz :  "For 
the  purpose  of  showing  the  representations 
made  from  time  to  time  by  the  plaintiff  as 
to  the  condition  of  the  herd,  the  weather,  the 
losses,  the  increase,  and  other  like  facts  al- 
leged In  the  cross-petition,  so  much  of  these 
letters  are  offered  in  evidence  by  the  counsel 
for  defendant."  Whereupon  counsel  for  plain- 
tiff insisted  that  all  of  the  letters  be  read  in 
their  entirety,  and  the  court  so  ruled,  to 
which  ruling  exception  was  duly  taken.  The 
letters  were  then  read  to  the  Jury.  The  same 
proceeding  was  had  with  reference  to  the 
letters  of  each  succeeding  year  during  the 
continuation  of  their  business  relations,  the 
record  showing  the  same  offer,  ruling  and  ex- 
ception. Much  time  was  consumed  In  read- 
ing these  letters.  In  an  action  for  false  rep- 
resentations any  evidence  Is  competent  which 
proves  or  tends  to  prove  the  existence  of  any 
inducement  to  rely  upon  them.  In  this  case 
one  of  the  inducements  as  testified  to  by  the 
defendant  was  that  he  had  confidence  In  the 
plaintiff.  These  letters  In  their  entirety, 
though  not  so  offered,  showed  the  confidential 
personal  and  business  relations  existing  be- 
tween the  parties,  .which  was  proper  for  the 
Jury  to  consider  in  determining  whether  tlie 
plaintiff  relied  upon  the  parts  of  the  letters 
which  were  offered,  and  also  competent  as 
corroborative  of  defendant's  testimony  that 
he  had  relied  upon  the  alleged  false  repre- 
sentations by  reason  of  the  confidence  he 
bad  in  the  plaintiff  at  the  time  they  were 
made.  It  Is  urged  in  the  argument  that  the 
Jury  were  wearied  and  worn  out  from  listen- 
ing to  the  reading  of  them.  The  record  does 
not  show  that  the  defendant  at  any  time, 
called  this  matter  to  the  attention  of  the 
court,  which  be  might  have  done  after  a  rea- 
sonable number  had  been  read,  and  thus  have 
relieved  the  Jury  from  listening  to  a  mass  of 
testimony  cumulative  In  character  and  which 
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would  only  tend  to  encnmber  tbe  record.  Tlie 
ruling  of  tbe  court  does  not  appear  to  have 
been  prejudicial  to  the  defendant 

6.  The  plalntltr  Introduced  In  evidence  over 
the  objection  of  defendant  a  letter  from  the 
former totbelatterdated  Omaba,NoT.ll,  1002, 
which  contained  among  other  things:  "I 
wrote  you  Nov.  1st  telling  you  conditions  on 
the  ranee  and  my  plan  to  move  steers  to  feed 
for  winter  In  Neb.  Not  to  com  feed  cattle 
but  to  carry  tbem  through  the  winter."  "The 
grass  has  not  grown  and  there  is  now  ab- 
solutely no  grass  on  the  range  for  cattle. 
We  cannot  possibly  winter  all  tbe  cattle  on 
tbe  grass  that  we  have  and  provision  for 
their  care  must  be  made  at  once.  For  the 
past  b\x  weeks  I  have  been  In  correspondence 
with  parties  In  Neb.  where  I  could  have 
the  steers  wintered.  I  wanted  to  make  all 
preparation  for  tbem  and  when  you  come  out 
would  see  that  I  met  the  condition  sensibly, 
and  for  the  best  Interests  of  all  concerned. 
I  realize  tbat  I  should  go  at  once  and  look 
at  these  pluces  and  ship  to  them  without  any 
delay.  But  your  letters  and  telegrams  blocks 
me  for  tbe  present  In  any  move  of  this  kind. 
Tou  refuse  to  send  me  the  money  and  it  will 
take  considerable  to  ship  these  cattle  to 
points  In  Neb.  But  they  will  be  closer  to 
mnrket  and  so  much  more  valuable  to  ns." 
"Tou  say  In  your  letter:  'You  propose  to 
arrange  to  winter  stock  In  Neb.  It  is  really 
a  great  surprise  to  me,  for  I  remember  how 
greatly  you  were  opposed  to  this  plan  when 
Lawrence  so  strongly  urged  It'  Frank,  the 
situation  now  Is  entirely  different  We  bad 
then  feed  In  abundance.  Now  we  have 
none."  "What  I  want  to  do  for  tbe  cattle 
I  know  Is  the  very  best  thing  for  tbem.  But 
you  prevent  me  from  taking  any  action  and 
a  longer  del.ty  may  cause  us  heavy  losses. 
I  may  not  be  able  to  get  places  for  the  cattle 
at  a  later  date."  "Come  out  and  see  where 
our  money  has  gone  to.  See  the  work  that 
has  been  done  on  the  ranch.  Instead  of  you 
helping  me  out  of  tbe  present  situation  be- 
fore us,  you  block  me  from  doing  anything." 
Much  evidence  was  also  Introduced  over  ob- 
jection upon  the  subject  of  plaintiff's  reputa- 
tion as  a  cowman.  In  the  fourteenth  In- 
struction given  at  plaintiff's  request  and  over 
defendant's  objection  the  Jury  were  Instruct- 
ed that  tbe  plaintiff  could  not  be  held  respon- 
sible as  manager  of  either  tbe  corporation  or 
the  partnership  for  losses  which  were  tbe  re- 
mit of  the  direct  Interference  by  defendant 
with  any  well-considered  plans  of  the  plain- 
tiff such  as  wintering  the  cattle  In  Nebraska 
owing  to  shortage  of  feed  and  bay. 

In  his  second  <\eteD^e  and  counterclaim  the 
defendant  does  not  question  the  execution  of 
the  notes,  nor  tbe  consideration  for  which 
they  were  given.  He  does  not  seek  to  can- 
cel tbe  notes,  and  tbe  contract  of  sale  for 
tbe  alleged  fraud  practiced  upon  bim,  but 
be  affirms  the  contract  which  be  claims  be 
was  Induced  to  make  by  the  alleged  false  rep- 
retteututluns.    It  was  also  alleged  that  al- 


though plaintiff  so  represented  he  was  not 
In  truth  and  in  fact  a  person  of  much  skill 
and  good  Judgment  In  the  kinds  of  business 
carried  on  by  the  corporation  and  firm }  was 
not  giving  and  did  not  give  continuous  and 
effective  or  skillful  personal  attention  to  the 
management  of  said  business ;  that  tbe  num- 
bers and  values  of  the  live  stock  decreased 
under  tbe  management  of  plaintiff  at  a  rapid 
rate;  tbat  the  care,  skill,  and  attention  em- 
ployed by  the  plaintiff  In  tbe  management  of 
I  and  care  of  the  live  stock  were  not  such  that 
tbe  losses  were  small,  but  were  such  as  to 
aggrevate  and  cause  more  than  usual  and 
average  losses  and  which  wiere  greater  than 
those  of  other  herds  In  neighboring  regions. 
It  was  also  alleged  tbat  from  time  to  time 
plaintiff  reported  to  defendant  the  conditions 
of  tbe  range,  stock,  and  losses  and  that  de- 
fendant who  kept  the  books  and  records 
made  accurate  entries  thereof  and  tbat  from 
the  records  so  made  from  such  reports  it 
appeared  that  on  the  20th  day  of  April,  1003, 
the  corporation  owned  and  had'  upon  its 
ranches  and  range  2,595  head,  and  tbe  firm 
owned  and  bad  upon  tbe  same  ranches  and 
range  3A10  head,  making  a  total  of  6,435 
head  of  cattle  after  deducting  the  number 
sold  and  5  per  cent  loss  for  each  year  which 
the  plaintiff  had  represented  In  his  reports 
as  excessive.  It  is  also  alleged  tbat  at  the 
time  of  executing  tbe  notes  and  contract  of 
sale,  and  for  tbe  purpose  of  Inducing  tbe  de- 
fendant to  make  tbe  purchase,  tbe  plaintiff 
represented  to  the  defendant  tbat  the  rec- 
ords were  correct  and  could  be  relied  upon, 
"that  tbe  reports  and  representation's  pre- 
viously made  were  true  and  tbat  the  cattle  of 
said  corporation  and  firm  aggregated  abouf 
7,000  head  and  tbat  they  would  count  out 
the  full  number  called  for  by  the  records; 
•  •  •  that  It  was  not  practical  nor  pos- 
sible to  count  the  cattle  and  that  they  would 
have  to  rely  upon  the  books  for  the  numbers," 
and  tbat  relying  upon  these  repres<!ntatlon8 
defendant  did  purchase  plaintiff's  interest  in 
the  corporation  and  firm  on  the  terms  and  con- 
ditions of  tbe  written  contract.  Tbe  alleged 
false  reports  Incorporated  in  and  from  which 
the  records  were  made  up  extended  over 
many  years  and  were  continuing  In  nature 
from  tbe  commencement  of  the  business  rela- 
tions of  tbe  parties  down  to  tbe  time  when 
they  became  as  Is  alleged  an  inducement  to 
defendant  to  make  the  purchase.  To  main- 
tain his  contention  tbe  defendant  Introduced 
in  evidence  the  letters  already  referred  to, 
In  whole  or  in  part,  including  the  dates  respec- 
tively upon  which  they  were  written.  Not 
only  were  the  contents  of  the  letters  bearing 
upon  these  reports  admitted  in  evidence, 
but  it  was  contended  and  sought  to  be  proven 
that  these  statements  were  false;  and  it 
necessarily  follows  tbat  If  such  contention  be 
correct  tbat  they  must  have  been  false  at  the 
time  they  were  written.  The  defendant  thus 
raised  the  issue  In  the  evidence  of  tbe  falsity 
of  these  reports  at  a  time  long  prior  to  any 
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thought  or  desire  of  the  plnlntlflf  to  sell  his 
Interests,  but  on  the  contrary,  when,  by  the 
evidence,  he  desired  to 'remain  In  and  con- 
tinue the  business.  The  plaintiff  had  a  right 
to  meet  and  esplnin  by  competent  testimony 
any  Inference  to  be  drawn  from  or  phase  of 
the  cn?e  reasonably  arising  or  growing  out 
of  such  evidence.  As  bearing  upon  this  ques- 
tion It  was  proper  to  Inquire  Into  the  sur- 
rounding conditions,  the  relation  of  the  part- 
ies, and  what  If  any  motive  actuated  the 
plaintiff  to  malte  any  other  than  true  reports 
at  these  times.  If  the  losses  were  greater 
than  reported,  and  so  known  to  him  at  the 
time,  then  his  desire  to  continue  the  business 
as  gathered  from  his  letters,  and  to  avoid 
any  feeling  of  distrust  by  defendant  as  to  his 
skill  and  ability  In  handling  the  btislness,  or 
to  prevent  being  charged  with  negligence 
would  each  and  all  be  an  Incentive  to  report 
the  losses  less  than  they  actually  were.  The 
Issue  of  negligence  was  Inferentlally  raised 
In  the  pleq,dlng8  and  also  in  the  evidence,  and 
as  bearing  upon  this  Issue  the  evidence  ob- 
jected to  was  admitted,  and  also  at  the  re- 
quest of  the  defendant  the  Jury  were  Instruct- 
ed that  if  they  found  that  the  plaintiff  falsely 
represented  himself  to  be  a  person  of  much 
skill  and  good  Judgment  In  the  business  own- 
ed by  the  Arm  and  company,  or  that  be  was 
giving  continuous  and  effective  and  skillful 
personal  attention  to  the  management  of  said 
business  and  property,  and  that  the  defendant 
relied  upon  such  representations  then  their 
verdict  should  be  for  the  defendant.  Un- 
der tills  Instruction  If  the  Jury  believed  from 
the  evidence  that  the  losses  were  greater 
than  the  average  loss  among  other  herds 
of  cattle  similarly  situated  In  neighboring' 
regions,  and  al^o  that  the  plaintiff  pos- 
sessed the  ability  and  skill  to  handle  that 
kind  of  a  business  they  might  reasonably, 
under  the  pleadings  and  evidence,  attribute 
such  excess  In  loss  to  plaintiff's  negligence. 
It  was  evidently  upon  this  theory  of  the  case 
that  the  Instruction  complained  of  was  given. 
In  effect  the  Jury  were  cautioned  that  a  re- 
covery could  not  be  had  against  the  plaintiff 
as  manager,  for  he  was  not  sued  In  that  capac- 
ity, and  that  if  he  was  prevented,  by  any 
act  of  the  defendant,  from  doing  that  which 
good  Judgment  dictated  for  the  proper  care 
and  preservation  of  the  stock,  that  losses  re- 
sulting therefrom  could  not  be  attributed  to 
either  want  of  skill  or  negligence  on  his  part 
The  jury  were  not  told,  nor  was  the  Idea  cdn- 
veyed  by  the  Instruction,  that  these  matters 
would  In  any  wise  prevent  them  from  finding 
for  the  defendant  upon  the  main  Issue.  It 
was  not,  therefore,  prejudicial.  The  Instruc- 
tions presented  the  case  to  the  Jury  fairly 
and  Indeed  as  beneficially  to  the  defendant 
as  the  law  permits. 

7.  The  defendant  assigns  as  error  the  de- 
nial of  his  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  material 
for  him  and  which  he  could  not  with  reason- 
able diligence  have  discovered,  and  produced 


at  the  trial.    The  motion  was  beard  upon 
/affidavits. 

(1)  The  defendant  claims  that  he  could 
prove  upon  a  new  trial  by  one  Lawrence  who 
at  the  time  owned  a  one-quarter  Interest  In, 
and  who  kept  the  books  of,  the  Iron  Mountain 
Ranch  Company,  that  In  1886  under  the  In- 
struction of  the  plaintiff  be  kept  an  extra 
and  false  record  which  showed  the  number 
of  cattle  owned  by  the  company  as  1,937, 
whereas  by  the  true  record  there  were  not  to 
exceed  1,500  head.  It  was  at  this  time,  and 
as  claimed  upon  the  showing  of  the  false 
statement  that  plaintiff  obtained  the  loan  of 
$10,000  from  defendant  Defendant  did  not 
purchase  any  interest  In  the  corporation  un- 
til 1898,  and  both  he  and  plaintiff  testify 
that  before  he  made  such  purchase  the  cor- 
rected number  was  given  by  plaintiff,  via, 
1,500.  We  do  not  consider  this  evidence  ma- 
terial upon  the  Issue  as  to  whether  the  sale 
of  plaintiffs  Interest  which  took  place  April 
20,  1003,  was  or  was  not  frauaulent 

(2)  Upon  the  showing  made  the  defendant 
was  not  deprived  of  the  evidence  of  one 
Swank  as  to  what  it  is  claimed  plaintiff 
said  at  the  ranch  on  April  18,  1903,  as  to  the 
pending  sale  except  by  reason  of  hia  own 
failure  to  exercise  reasonable  diligence  to  ob- 
tain the  same.  He  knew  this  person  was  at 
the  ranch  at  the  time  the  negotiations  were 
pending,  and  plalntlflTs  counter  affidavit 
which  Is  undisputed  shows  that  defendant 
was  much  In  the  company  of  the  proposed 
witness  before  and  during  the  time  of  the 
trial. 

(3)  It  was  proposed  in  opposition  to  the 
evidence  of  plaintiff  to  show  by  Messrs. 
Burke  &  Clark  that  the  plaintiff  never  trans- 
ferred or  assigned  the  land  scrip  or  scrip 

-land  held  by  him  for  the  Iron  Mountain 
Ranch  Company  to  them  or  either  of  them. 
As  to  the  understanding  of  plaintiff  as  to 
what  constitutes  an  assignment  of  the  scrip 
or  scrip  lands,  or  whether  In  fact  he  did  so  or 
not  Is  Immaterial  In  view  of  what  we  have 
already  stated  on  that  branch  of  the  case. 

No  prejudicial  error  appearing  in  the  re- 
cord, the  Judgment  will  be  affirmed. 
Affirmed. 

POTTER,  C.  J.,  and  BEARD,  J.,  concur. 


(14  Wyo.  tfi) 
BIG  HORN  LUMBER  CO.  ▼.  DAVIS  et  aL 

(Supreme  Court  of  Wyoming.    April  2,  190a) 

Mechanics'  Liens— Time  fob  Filing  Ijen— 

— Accrual  of  Indebtedness. 

Under  Rev.  St.  1899,  i  2893,  providing  that 
one  seeking  a  lien  must  file  a  statement  within 
90  days  after  tlie  indebtedness  shall  have  ac- 
crued, the  Indebtedness  is  to  be  deemed  as 
having  accrued  at  the  date  of  the  furnishing 
of  the  last  item  originally  included  in  the  ac- 
count, and  not  at  the  date  of  the  last  item 
which  remains  unpaid. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.   Mechanics'  Liens,   {{   190-207.] 
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Error  to  Dfrtrlct  Court,  Sheridan  C!ounty ; 
Carroll  H.  Paruielee,  Judge. 

Aetlou  by  the  Big  Horn  Lumber  Company 
ngfiinst  George  Davis  and  another,  to  enfort'e 
a  iii«-lmnlc'a  lien.  Judgment  In  fnvor  of  de- 
feiidnnts,  and  plaintiff  brings  error.  Re- 
versed. 

Burgess  &  Kuteber,  for  plaintiff  In  error. 
W.  E.  Mullen,  for  defendant  In  error  Sanders. 
S.  P.  Cadle,  for  defendant  In  error  Davis. 

POTTER,  C.  J.  This  Is  an  action  to  re- 
cover the  balance  due  u|)on  an  account  for 
lumber  and  innterials  sold  and  delivered  by 
the  pinlntiff.  the  Big  Horn  Lumber  Company, 
to  George  Davis,  one  of  the  defendants,  and 
used  by  him,  as  contractor,  In  the  construc- 
tion of  a  frame  bouse  for  his  codefendant, 
Florence  A.  Sanders,  and  to  enforce  a  mechan- 
ic's lien  therefor  upon  said  bouse  and  the 
premises  on  which  It  Is  situated.  The  cause 
was  tried  in  the  district  court  without  a 
Jury,  resulting  in  a  Judgment  for  the  plaintiff 
against  the  defendant  Davis  for  the  amount 
claimed  to  be  due,  and  a  dismissal  of  the 
action  as  to  the  defendant  Sanders  and  the 
release  of  ber  said  premises  from  plaintiff's 
alleged  lien.  The  plaintiff  complains  of  that 
judgment  on  error.  At  the  request  of  coun- 
sel the  trial  court  stated  separately,  In  writ- 
ing. Its  concln.slons  of  fact  and  law.  No  ex- 
ception was  reserved  by  either  party  to  the 
findings  of  fact.  The  plaintiff  excepted  to  the 
conclu.°lons  of  law  and  the  Judgment,  so  far 
as  they  relate  to  the  defendant  Sanders;  and, 
by  the  petition  in  error  here,  presents  the 
single  objection  that,  as  between  the  plain- 
tiff and  defendant  Sanders,  the  conclusions 
of  law  and  judgment  are  not  sustained  by  the 
findings  of  fact  The  evidence  Is  not  brought 
Into  the  record. 

Upon  the  Issues  joined  by  the  pleadings, 
and  the  evidence  submitted  on  the  trial,  tbe 
court  made  the  following  findings  of  fact: 
(1)  That  on  or  about  September  9,  1904,  the 
defendant  George  Davis  entered  Into  a  con- 
tract with  defendant  Florence  A.  Sanders  for 
the  construction  of  a  frame  bouse  on  the  east 
50  feet  of  lot  2,  In  block  6  of  Tburmond's 
Second  addition  to  Sheridan,  Wyo.,  and  to 
furnish  all  materials  and  labor  necessary 
therefor.  (2)  .That  defendant  George  Davis 
thereafter  purchased  from  plaintiff  certain 
items  of  lumber  and  materials  on  a  running 
account,  which  were  delivered  and  used  in 
the  con.struction  of  said  frame  bouse,  the  first 
of  said  materials  and  lumber  being  furnished 
on  September  13th,  and  the  last  on  November 
S,  1904,  all  being  charged  to  defendant  George 
Davis  In  the  sum  of  $.308.45 ;  that  on  or  about 
November  4,  1904,  defendant  George  Davis 
made  a  settlement  with  plaintiff  'wherein, 
after  applying  credits  on  account  of  certain 
discounts,  there  was  found  to  be  due  plain- 
tiff tbe  sum  of  $348.45,  which  was  set  forth 
on  an  itemized  statement  by  plaintiff,  and  by 


plaintiff  receipted  as  paid,  and  defendant 
Davis  tbereuiM>n  drew  bis  check  In  favor  of 
plaintiff  for  said  sum  and  delivered  the  same 
to  plaintiff;  that  the  said  check  was  after- 
wards dishonored  and  payment  thereon  re- 
fused, and  has  never  been  paid,  but  Is  yet 
held  by  plaintiff;  that  the  defendant  George 
Davis  has  never  made  any  otiier  or  further 
payment  to  plaintiff  on  said  account.  (3) 
That  defendant  Sanders,  on  or  about  January 
19,  1905,  requested  a  statement  from  plaintiff 
of  the  balance  due  on  account  of  materials 
used  in  the  construction  of  her  said  bouse 
and  furnished  by  plaintiff,  and  plaintiff  there- 
upon on  said  date  rendered  statements  to  de- 
fendant Sanders,  as  alleged  In  her  separate 
onswer,  duly  it^mired  as  to  articles  and  date 
of  delivery,  and  defend.nut  Sanders  there- 
upon paid,  and  i)lalntiff  accepted,  as  payment 
for  said  articles,  being  all  articles  sold  on 
this  account  after  October  25,  1904,  the  sum 
of  $24.55,  and  received  said  statements  duly 
receipted  from  plaintiff.  (4)  That  tbe  Hen 
statement  filed  by  plaintiff,  a  copy  of  which 
Is  set  forth  In  its  petition,  contains  charges 
for  some  of  the  Identical  Items  of  material 
which  were  paid  for  by  defendant  Sanders  on 
January  19,  1905,  to  wit:  items  of  date  No- 
vember 3d.  and  November  5th,  and  for  wbicb 
plaintiff  has  receipted  payment,  aggregating 
$12.95;  that  the  last  Item  of  plaintiff's  ac- 
count prior  to  November  3,  1904,  unpaid  was 
delivered  October  25,  1904.  by  plaintiff.  (5) 
That  there  Is  due  from  defendant  Davis  to 
plaintiff  on  said  account  tbe  sum  of  $344.85. 
(ft)  That  on  January  25,  1905,  the  plaintiff 
filed  In  the  office  of  the  register  of  deeds  of 
Sheridan  county,  Wyo.,  an  affidavit  contain- 
ing an  itemized  statement  of  tbe  amount  and 
value  of  tbe  materials  furnished  by  tbe  plain- 
tiff to  tbe  defendant  George  Davis  for  tbe 
construction  of  the  said  frame  house  of  the 
defendant  Florence  A.  Sanders,  and  used  by 
him  in  the  construction  of  the  said  bouse, 
with  all  credits  and  offsets  thereon,  and  a 
description  of  the  said  land  on  which  the  said 
house  and  building  stands,  with  tbe  name  of 
the  owner  thereof,  to  wit,  Florence  A.  San>- 
ders,  and  the  name  of  the  contractor  for  the 
construction  of  the  said  boufe,  to  wit,  George 
Davis,  and  that  at  tbe  time  of  the  filing  of 
tbe  said  aflldavit  there  was  due  tbe  plaintiff 
from  the  said  defendant  George  Davis  tbe 
sum  of  $344.85  with  interest  thereon  from 
December  5,  1904.  (7)  That  more  than  10 
days  before  tbe  filing  of  tbe  said  lien  by  the 
said  plaintiff  against  the  said  property  of  the 
defendant  Florence  A.  Sanders,  to  wit,  on 
January  13,  1905,  tbe  plaintiff  gave  notice  In 
writing  to  tbe  owner  of  the  said  property, 
upon  which  tbe  said  lien  was  claimed,  the 
defendant  herein  Florence  A.  Sanders,  that 
It  held  a  claim  against  tbe  said  frame  bouse 
and  the  land  upon  which  tbe  said  house  stood 
for  tbe  sum  of  $368.40,  with  interest  from 
December  5,  1904;  and  that  tbe  same  was 
due  from  George  Davis,  tbe  contractor  of  the 
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aald  Florence  A.  Sanders  for  tbe  erection  of 
the  said  house  of  tbe  said  Florence  A. 
Sanders,  for  materials  furnished  by  the  plain- 
tiff to  the  said  George  Davis  for  use  in  said 
bouse. 

Upon  the  foregoing  facts,  the  record  recites 
that  tbe  court  found  as  conclusions  of  law: 
(1)  That  the  Items  of  material  delivered  by 
plaintiff  November  3,  and  5,  1904,  respective- 
ly, were  paid  for,  which  payment  was  specific- 
ally receipted  for  by  plaintiff  In  tbe  aggregate 
sum  of  $12.95,  which  payment  was  accepted 
by  plaintiff  prior  to  the  filing  of  Its  said  lien, 
and  tbe  same  were  not  Uenable  items.  (2) 
That  the  Indebtedness  due  plaintiff  on  snld 
account  accrued  October  25,  1904,  and  the 
Hen  filed  by  plaintiff  on  January  25,  1905,  was 
not  filed  within  90  days  after  such  Indebted- 
ness accrued,  and  was  Insufficient  In  time  to 
charge  the  premises  of  defendant  Sanders. 
(3)  That  plaintiff  should  have  judgment 
against  defendant  George  Davis  in  the  sum 
of  $344.85,  with  Interest  and  costs.  (4)  That 
as  between  the  plaintiff  and  defendant  Sand- 
ers tbe  court  finds  generally  In  favor  of  de- 
fendant Sanders  and  against  the  plaintiff. 

tJpon  these  findings  the  single  question 
seems  to  be  presented  whether  the  plalntifT 
filed  Its  verified  account,  within  the  time  re- 
quired by  statute  to  constitute  the  same  a 
lien  upon  tbe  building  and  premises  of  the  de- 
fendant Sanders,  and  that  is  practically  the 
only  question  argued  by  counsel  for  the  respec- 
tive parties.  The  general  finding  In  the  fourth 
paragraph  of  the  conclusions  of  law  clearly 
refers  to  the  final  conclusion  of  the  court 
upon  the  law  of  the  case  as  controlled  by  the 
special  findings  of  fact,  and  the  preceding 
conclusions  of  law,  and  is  not  to  be  regarded, 
nor  is  there  any  contention  that  It  should  be 
regarded,  as  a  general  finding  of  facts  as  well 
as  of  law.  The  court  had  been  requested  to 
state  separately  its  findings  of  fact  and  law, 
and  it  was  not  only  its  duty  to  do  so;  but 
we  think  It  clearly  appears  that  the  findings 
of  fact  were  Intended  to  embrace  all  the 
facts  fomid  by  the  court,  upon  which  the  case 
was  decided.  Indeed  the  special  findings 
seem  to  cover  the  whole  case  presented  by 
the  pleadings.  We  observe  but  one  statement 
in  the  answer  of  defendant  Sanders  not 
covered  by  the  findings  of  fact,  and  that 
we  think  is  immaterial,  and  the  trial  court 
doubtless  so  regarded  it 

The  third  finding  of  fact  alludes  to  a  state- 
ment of  account  rendered  to  the  defendant 
Sanders,  at  her  request,  on  January  19,  1905, 
as  alleged  In  her  separate  answer,  and  which 
was  then  paid  by  her.  The  statement  so  fur- 
nished, as  appears  by  the  answer  referred  to, 
embraced  of  the  Davis  account  here  sued 
on  only  the  items  charged  under  the  dates, 
respectively,  of  November  3,  and  6,  1904, 
amounting  in  the  aggregate  to  $12.95.  Wheth- 
er the  remaining  items  of  the  statement  then 
furnished  to  tbe  defendant  Sanders  and  paid 
by  her  were  ever  a  part  of  tbe  Davis  account 
Is  not  disclosed  by  anything  in  tbe  record  be- 


fore na.  Tbe  account  attached  to  tbe  petltlMi 
does  not  include  them;  and  the  only  credit 
given  upon  the  account  for  tbe  above-mMi- 
tioned  payment  is  for  the  sum  of  the  Novem- 
ber items,  viz.,  $12.95.  Tbe  account  attached 
to  the  petition,  and  filed  to  perfect  tbe  lien 
claimed  by  plaintiff,  includes  the  November 
items  aforesaid,  and  the  account  stands  cred- 
ited with  $12.95  paid  by  defendant  Sanders 
January  19,  1905.  We  do  not  understand  it 
to  be  contended,  however,  that  tbe  furnishing 
of  such  statement  mentioned  in  tbe  third  find- 
ing of  fact,  and  tbe  acceptance  of  payment 
from  the  defendant  Sanders  for  the  items 
therein  contained,  are  to  be  considered  for 
any  other  purpose  than  to  determine  wheth- 
er the  November  items  originally  constituted' 
a  part  of  the  Davis  account  It  is  argued,  on 
behalf  of  defendant  In  error,  that,  upon  the 
findings,  it  should  be  held  that  such  Items 
were  not  a  part  of  the  contractor's  account 
But  it  is  not  contended  that,  if  tbe  November 
items  were  properly  embraced  in  tbe  Davis 
account  their  inclusion  in  a  partial  statement 
of  the  account  at  tbe  time,  and  under  tbe  cir- 
cumstances stated,  would  estop  the  plaintiff 
from  claiming  a  lien  for  the  balance  actually 
due  upon  tbe  entire  account:  nor  is  it  con- 
tended that  the  delivery  of  a  receipted  state- 
ment to  Davis  on  November  4,  1904,  upon  the 
receipt  by  plaintiff  of  tbe  debtor's  check 
therefor,  which  was  never  paid,  constituted 
an  estoppel  as  against  defendant  Sanders. 
The  court  did  not  find  that  she  was  misled 
or  prejudiced  by  either  of  tbe  circumstances 
above  mentioned,  nor  was  any  such  issue  pre- 
sented by  tbe  pleadings.  The  court  on  the 
contrary,  did  find  that  the  check  which  In- 
duced the  receipting  of  the  bill  bad  never 
been  paid,  and  Davis  was  held  liable  for  the 
entire  amount  The  court  also  found  that 
on  January  13,  1905,  six  days  before  her  par- 
tial payment  of  January  19,  1905,  the  defend- 
ant Sanders  was  served  with  a  notice  of 
plaintiff's  claim,  wherein  It  claimed  a  balance 
of  $3CS.40  due  from  Davis  on  the  account  for 
materials  furnished  for  tbe  Sanders  bouse. 

In  this  connection  it  Is  further  to  be  ot>- 
served  that  although  the  defendant  Sanders 
alleged  In  her  answer  that  tbe  contractor, 
Davis,  had  delivered  to  her  plaintiff's  re- 
ceipted statement  she  did  not  allege  that  she 
acted  upon  the  same  to  her  injury,  or  that  she 
acted  thereon  believing  the  some  to  have 
been  in  fact  paid.  Nor  did  she  allege  that  the 
rendering  of  the  partial  bill,  on  January  19th, 
caused  her  to  be  misled  as  to  tbe  exact  sit- 
uation, or  that  she  acted  to  her  injury  or 
prejudice  as  a  result  thereof.  The  court 
made  no  finding  as  to  the  allegation  of  de- 
fendant that  the  bill  as  receipted  to  Davis 
in  November  was  delivered  to  her,  whicb  la 
the  only  .allegation  not  as  we  think,  covered 
by  the  findings  of  fact  The  court  may  have 
considered  tbat  circumstance  iiumaterial,  lo 
the  absence  of  allegation  or  proof  of  result- 
ing prejudice;  or  there  may  have  l)een  evi- 
dence In  support  of  the  allegutioa  in  plain- 


Digitized  by 


Google 


Wyo.) 


BIG  HORN  LUMBER  CO.  ▼.  DAVIS. 


903 


tiff's  reply  to  the  effect  that  defendant  San- 
ders had  been  promptly  notified  of  the  dis- 
Iionor  of  the  Davis  check,  and  that  the  plain- 
tiff loolced  to  the  property  for  payment  of  the 
account.  No  doubt,  If  It  had  been  shown  that 
tlje  contractor  had  been  settled  with  by  the 
owner,  while  relying  upon  the  receipted  bill 
without  contrary  Information  as  to  its  pay- 
ment, there  would  have  been  a  finding  to  that 
effect.  The  defendant  Sanders  alleges  in  her 
answer  that  on  or  about  November  1,  1904, 
she  was  required  to  assume  charge  of  the 
completion  of  the  house.  In  consequence  of 
the  abandonment  thereof  by  the  contractor; 
but  she  fails  to  distinctly  allege  that  she  and 
not  the  contractor  bought  the  November 
Items,  though  the  separate  answer  of  the  con- 
tractor denies  that  he  purchased  them.  The 
plaintiff,  in  Its  reply,  denied  furnishing  the 
materials  to  Sanders,  except  that  they  were 
sold  and  delivered  to  Davis  for  use  In  the 
Sanders  house.  Upon  this  Issue,  the  court 
found  that  all  the  materials  charged  in  the 
Davis  account,  inclusive  of  the  November 
items,  were  purchased  by  Davis,  and  that 
they  were  delivered  and  used  In  the  construc- 
tion of  the  Sanders  bouse  which  Davis  had 
contracted  to  build;  and  there  is  no  finding 
of  an  abandonment  of  the  contract  on  his 
part,  nor  do  we  notice  anything  in  the  find- 
ings which  can  be  so  construed. 

We  cannot  agree  with  the  contention  of 
comisel  for  defendant  in  error  that  the  third 
finding  of  fact  conflicts  with  the  second  in 
this  respect,  and  that  the  import  of  the  third 
finding  is  that  all  the  Items  paid  for  by  de- 
fendant Sanders  were  Independent  of  the  ac- 
count against  Davis.  '  The  second  finding 
clearly  and  unequivocally  declares  that  Davis 
purchased  on  a  running  account  lumber  and 
materials  from  the  plaintiff,  which  were  de- 
livered and  used  In  the  Sanders  house ;  the 
first  of  such  materials  being  furnished  Sep- 
tember 13,  and  the  last  November  5,  1004. 
And  in  the  fourth  finding  of  fact  the  court 
states  in  substance  and  effect  that  the  iden- 
tical items  charged  onder  the  dates,  respec- 
tively, of  November  3d  and  5tb,  which  defend- 
ant Sanders  paid  for,  were  Included  in  the 
Davis  account  and  charged  therein  as  of  the 
same  dates,  respectively.  And  the  amount 
thereof  is  necessary  to  make  up  the  total 
amount  charged  in  the  Davis  account  of 
$3(i8.45,  which  sum  is  mentioned  in  the  second 
finding  as  the  sum  of  the  charges  against 
Davis  for  the  materials  so  purchased  by  him. 
As  to  said  November  items,  the  only  reason- 
able inference  from  the  findings  is  that  Davis 
purchased  them;  that  they  were  charged  to 
him  on  his  running  account;  that  they  were 
delivered  and  used  in  the  construction  of  the 
Sanders  house;  and  that  the  defendant  San- 
ers  paid  the  amount  of  those  items,  not  as 
materials  purchased  by  her  independently  of 
Davis,  but  as  materials  purchased  by  him 
and  used  in  her  house  As  she  had  been  pre- 
viously served  with  notice  of  plaintiff's  claim 
of  lien,  such  payment  by  her  Is  easily  under- 


stood. The  reason  for  her  pasing  only  a  part 
of  the  account,  or  for  the  plaintiff  furnish- 
ing her  a  partial  statement  of  the  account,  is 
not  explained  in  the  findings;  and  the  evi- 
dence is  not  here  for  our  Inspection. 

The  foregoing  review  of  the  findings,  we 
think,  narrows  the  case  down  to  the  single 
controverted  question  of  law  whether,  as  a 
consequence  of  the  payment  for  the  materials 
furnished  November  3d  and  5th,  respectively, 
within  the  meaning  of  the  mechanics' '  lien 
law,  the  indebtedness  for  which  the  lien  is 
claimed  is  to  be  deemed  to  have  accrued  at 
the  date  of  the  last  preceding  Item  in  the 
account,  viz.,  October  25,  1904,  as  held  by 
the  learned  district  court,  or  on  November 
5,  1901,  the  date  when  the  last  item  of  the 
materials  (-barged  in  the  account  was  furnish- 
ed, ns  contended  by  counsel  for  plaintiff  in 
error. 

The  statute  governing  mechanics'  liens 
provides:  "It  shall  be  the  duty  of  every 
original  contractor,  within  four  months,  and 
every  subcontractor,  and  every  journeyman 
and  day  laborer,  and  every  other  person 
seeking  to  obtain  the  benefits  of  the  pro- 
visions of  this  chapter,  within  ninety  days 
after  the  indebtedness  shall  have  accrued, 
to  file  in  the  ofijce  of  the  register  of  deeds 
of  the  proper  county,  a  Just  and  true  account 
of  the  demand  due  him,  her,  or  them,  after 
all  just  credits  shall  have  been  given,  which 
is  to  be  a  lien  upon  such  building  and  im- 
provements," etc.  Rev.  St  1899,  S  2893.  In 
Phillips  on  Mechanics'  Liens,  at  section  325, 
the  rule  as  to  the  time  for  commencing  pro- 
ceedings in  the  case  of  materials  furnished 
upon  a  running  account  is  stated  as  follows: 
"A  running  account  has  been  deemed  an  en- 
tire contract,  and  for  materials  furnished 
thereunder  it  is  sufficient  if  the  proceedings 
be  instituted"  within  the  statutory  period 
"after  the  last  item  was  furnished.  Each 
item  should  not  be  regarded  as  a  separate 
canse  of  action,  but  rather  a  continuous 
dealing."  And  at  section  229  of  the  same 
work  it  is  said:  "When  work  or  material 
is  done  or  finished,  all  going  to  the  same 
general  purpose,  as  the  building  of  a  bouse 
or  any  of  its  parts,  though  such  work  be  done 
or  ordered  at  different  times,  yet  if  the 
several  parts  form  an  entire  whole,  or  are 
so  connected  together  as  to  show  that  the 
parties  had  It  in  contemplation  that  the 
whole  should  form  but  one,  and  not  distinct 
matters  of  settlement,  the  whole  account 
must  be  treated  as  a  unit,  or  as  but  a  single 
contract."  That  statement  is  said  to  cor- 
rectly state  the  rule  in  the  case  of  Union 
Trust  Co.  v.  Casserly  (Mich.)  86  N.  W.  545, 
and  to  the  same  point  the  Michigan  court 
cites  Jones  v.  Swan,  21  Iowa,  181;  Hofer's 
Appeal,  116  Pa.  360.  9  Atl.  441 ;  Brick  Co.  v. 
Stout,  45  Minn.  327,  47  N.  W.  974;  Page  v. 
Bettes,  17  Mo.  App.  3C6.  The  principle  Is 
stated  in  Jones  on  Liens  as  follows:  "If  a 
materialman  begins  to  furnish  materials  for 
the  erection  or  repair  of  a  building  without 
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any  specific  agreement  as  to  the  amount  to 
be  fui'nisbed,  but  there  is  a  reasouable  ex- 
pectation tbat  furtber  material  will  be  re- 
quired of  him,  and  he  is  afterwards  called 
upon  from  time  to  time  to  furnish  the  same, 
he  is  generally  entitled  to  a  lien  as  under 
an  entire  contract"  And  again:  "If  there 
was  a  continuous  dealing  and  running  ac- 
count, and  the  worlc  was  done  or  the  mate- 
rials furnished  at  short  intervals,  and  were 
appropriate  to  the  condition  and  progress  of 
the  building,  a  presumption  arises  that  it 
was  imderstood  from  the  beginning  that  the 
claimants  were  to  do  the  work  or  furnish  the 
materials  for  the  construction  of,the  building 
as  tbe  same  should  be  required ;  and  In  such 
case  the  last  item  of  the  account  is  the  date 
from  which  the  limitation  of  tbe  time  of  fil- 
ing of  the  lien  Is'  to  be  taken."  2  Jones  on 
Liens  (2d  Ed.)  {  1435. 

The  general  principle  thus  stated  does  not 
seem  to  be  disputed  by  counsel  for  defend- 
ant In  error;  but  It  is  insisted  that,  by  tbe 
acceptance  of  payment  for  the  specific  items 
of  the  account  furnished  and  charged  In 
November,  those  items  were  taken  out  of  the 
account,  whereupon  it  stands  as  an  account 
showing  the  date  of  the  last  Item  to  be  Oc- 
tober 25,  1904.  The  effect  of  the  contention 
is  tbat  the  indebtedness  is  to  be  deemed  as 
having  accrued,  not  at  the  date  of  furnishing 
the  last  item  originally  included  in  tbe  ac- 
count but  at  the  date  of  tbe  last  item  remain- 
ing unpaid.  Such  a  construction  of  the  stat- 
ute would  permit  the  debtor,  whether  con- 
tractor or  owner,  in  cases  like  this,  by  direct- 
ing tlie  application  of  a  particular  payment 
to  the  later  items  of  an  account,  to  destroy 
the  lien ;  since  It  Is  obvious  that,  if  the  prop- 
osition contended  for  is  sound,  tbe  debtor 
waiting  until  after  the  running  of  the  statu- 
tory period  from  the  date  of  most  of  the  ItemF 
before  making  a  payment  and  then  directing 
the  application  thereof  in  satisfaction  of  all 
the  later  items  remaining  within  the  statutory 
period,  the  right  to  file  the  Hen  would  there- 
upon become  lost  It  is  clear  that  such  a 
construction  of  the  statute  should  be  avoided. 
If  possible.  To  prevent  a  similar  Injustice 
which  would  follow  the  rule  contended  for, 
it  is  generally  held  that,  after  the  substan- 
tial completion  of  a  building,  the  contractor 
cannot  extend  the  time  for  filing  his  lien 
by  performing  additional  work  at  his  own 
Instance,  apparently  for  the  purpose  of  sav- 
ing the  Hen.  2  Jones  on  Liens  (2d  Ed.)  §§ 
1444,  1445. 

The  solution  of  the  question  depends  upon 
the  interpretation  to  be  given  the  words  "after 
the  indebtedness  shall  have  accrued,"  as  em- 
ployed in  section  2893.  The  fact  has  been 
mentioned.  In  a  former  case,  that  our  me- 
chapics*  lien-  law  was  taken  substantially 
from  the  statute  of  Missouri  upon  tlie  sub- 
ject (Wyman  v.  Quayle,  9  Wyo.  326,  63  Pac 
988)  ;  and  the  same  words  are  employed  In 
the  statute  of  tbat  state  limiting  the  time 


for  filing  the  lien.  Tbe  decisions  of  tbat 
state  are  therefore  at  least  persuasive,  al- 
though announced  after  our  adoption  of  the 
statute.  But  our  views  agree  with  tbe  con- 
struction given  by  the  courts  of  Missouri 
to  the  words  above  quoted.  In  that  state.  In 
accord  with  tbe  general  rule,  it  is  held  that 
a  running  account  constitutes  but  one  entire 
demand,  which  accrues  only  when  the  last 
Item  Is  furnished;  and  tbey  bold  tbat  a  lien 
filed  within  the  statutory  period  from  the 
time  the  last  Item  was  furnished  will  be  filed 
in  time.  Tbe  words  "after  tbe  indebtedness 
shall  have  accrued"  are  held  to  mean  after  tbe 
work  Is  finished,  or,  in  tbe  case  of  a  running 
account  after  tbe  last  Item  is  furnished. 
Stine  V.  Austin,  9  Mo.  558;  Carson  v.  Steam- 
boat IC  Mo.  250;  Squires  v.  Fithian's  Adm'r, 
27  Mo.  134;  Livermore  v.  Wright  33  Mo.  31; 
Bruce  V.  Berg.  8  Mo.  App.  204 ;  Page  v.  Bettes, 
17  Mo.  App.  300;  Heltzell  v.  Railway  Co.,  20 
Mo.  App.  435;  Miller  v.  Whltelaw,  28  Mo. 
App.  039;,Bolen  Coal  Co.  v.  Ryan.  48  Mo. 
App.  512;  Mfg.  O.  v.  Burns,  59  Mo.  App. 
391;  Fire  Extinguisher  Co.  v.  Farmers'  EL 
Co.,  105  Mo.  171,  05  S.  W.  8ia  Tbe  same 
construction  Is  given  a  like  statute  in  Ala- 
bama. Cutcllfr  T.  McAnally,  88  Ala.  507,  7 
South.  331.  In  Bruce  t.  Berg,  supra.  It  was 
held  that  to  authorize  a  Hen  there  need  not 
be  an  express  contract  but  tbat  an  Implied 
contract  is  sufflcient;  and  tbe  court  said: 
"Our  statute  clearly  contemplates,  running  ac- 
counts for  materials  furnished  and  work  done 
under  Implied,  as  well  as  express,  contracts." 
In  referring  to  the  expression  "after  the  In- 
debtedness shall  have  accrued,"  it  was  said, 
in  the  case  of  Bolen  Coal  Co.  v.  Ryan,  supra: 
"Our  construction  of  this  statute  is  that  by 
the  word  'accrued'  tbe  lawmakers  mean  to 
say  when  tbe  Indebtedness  becomes  complete 
by  performing  the  labor  or  furnishing  tbe 
material,  and  that  It  would  be  considered 
complete  when  the  last  labor  Is  performed 
or  tbe  last  of  the  material  is  furnislied.  'Ac- 
crued' does  not  mean  due.  A  man  Is  in  debt 
when  the  labor  he  hires  Is  performed  or  com- 
pleted, or  when  the  material  he  purchases  is 
fully  furnished  and  is  unpaid  for,  and  bis 
Indebtedness  accrues  at  such  period."  In 
Mfg.  Co.  V.  Burns,  supra.  It. is  said:  "Tbe 
Indebtedness  accrued  when  it  came  Into  ex- 
istence as  a  completed  obligation  owing  by 
defendant  to  the  plaintiff,  for  a  debt  to  ac- 
crue is  nothing  more  nor  less  than  for  It  to 
exist  in  a  complete  form; -as,  on  a  running 
open  account,  this  would  be.  under  the  Im- 
plied contract  when  the  last  Item  was  fur- 
nished. •  •  •  A  running  account  Is  found- 
ed on  a  continuing  contract  express  or  Im- 
plied." In  Livermore  v.  Wright,  snpra,  the 
Supreme  Court  of  Missouri  stated  tbe  rule  as 
follows:  "If  tbe  materials  •  •  •  were  so 
furnished  as  two  separate,  distinct  acts,  un- 
der two  contracts,  each  must  of  necessity 
stand  upon  Its  merits,  and  there  would  have 
been  no  lien  for  those  first  furnished  because 
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the  lien  was  not  filed  wltliln  90  dnys  there- 
after ;  but,  if  It  was  all  one  transaction,  then, 
for  tbe  purpose  of  ascertaining  tbe  time  with- 
in which  the  lien  should  be  filed,  it  all  relates 
to  the  time  of  furnishing  the  last  item."  And 
It  is  held  In  Missouri  that  the  giving  of  a  note 
for  part  of  the  account  is  not  conclusive  evi- 
dence that  there  were  separate  contracts,  and 
does  not  prove  that  the  account  is  not  a 
rvuiniug  account.  Fatbiuan  v.  Phelan,  3  Mo. 
Ai)p.  (505 ;  O'Brien  v.  Hanson,  9  Mo.  App.  545 ; 
Liverniore  v.  Wright,  supra. 

Let  it  be  supiiosed  that  the  plaintiCt  bad  en- 
tered into  an  express  contract  with  the  con- 
tractor to  furnish  all  the  materials  after- 
ward delivered,  and  that  they  had  all  been 
specified  in  kind  and  quantity  at  the  time  of 
making  tbe  contract;  the  plaintiff,  then, 
would  not  have  performed  its  contract  until 
It  had  delivered  the  last  of  the  materials 
which  It  hud  agreed  to  deliver.  Tbe  con- 
tract would  have  been  single  and  entire,  and 
the  debt  would  have  accrued  only  upon  the 
delivery  of  the  last  material.  A  subsequent 
payment  for  a  particular  article,  even  for 
the  last  delivered,  would  not  have  altered  the 
situation  in  that  respect  The  fact  would 
remain  that  tbe  contract  was  performed  and 
completed  when  the  last  delivery  occurred. 
Is  there  any  difference  in  tbe  case  of  a  run- 
ning account  founded  upon  an  Implied  con- 
tract? We  do  not  think  so.  With  the  deliv- 
ery of  the  last  material  charged  in  the  ac- 
count on  November  5,  1904,  the  indebtedness 
became  complete.  Tbe  account  was  an  en- 
tire tbing.  For  tbe  purpose  of  fl.xing  the  time 
for  filing  the  account  to  perfect  tbe  lien,  each 
Item  related  to  final  delivery.  In  discussing 
an  account  for  necessities  furnished  a  child 
with  respect  to  the  general  statute  of  limita- 
tions this  court  said,  In  Jackson  v.  Mull,  C 
Wyo.  55,  42  Pac.  003:  "We  think  there  Is  no 
doubt  that,  had  it  clearly  appeared,  or  had 
It  been  clearly  expressed  in  a  contract  be- 
tween the  parties,  that  the  plaintiff  should 
from  time  to  time,  according  to  the  necessities 
of  the  child,  furnish  and  provide  her  with 
clothing,  wearing  apparel,  and  other  articles 
In  question,  and  tbe  defendant  should  repay 
to  her  any  such  expenditures,  or  that  the 
defendant  had  made  a  general  request  that 
the  plaintiff  keep  tbe  child  well  and  suitably 
provided  in  the  respect  Indicated,  and  in 
either  such  case  the  plaintiff  complied  there- 
with, the  transaction  would  have  been  a  con- 
tinning  one,  each  Item  of  expenditure  would 
then  relate  back  to  the  original  agreement  or 
request,  and  thus  each  Item  would  be  related 
to  each  other,  and  the  statute  would  not  run 
except  from  the  date  of  the  last  item." 

If,  as  construed  In  the  cases  above  cited 
from  Missouri,  the  word  "accrued"  refers  to 
the  last  work  performed,  or  the  last  material 
furnished,  under  the  contract,  either  express 
or  implied,  which  seems  to  us  to  be  the  only 
reasonable  construction,  then  It  follows  that, 
as  to  each  Item  In  tbe  account,  the  period  lim- 
ited for  filing  the  lien  began  to  run  only  when 


the  last  material  was  furnished,  viz.,  Novem- 
ber 5,  1904.  We  do  not  perceive  that  a  sub- 
sequent partial  payment  directed  to  be  applied 
in  satisfaction  of  the  materials  furnished  on 
that  date,  and  those  delivered  on  November 
3d,  and  so  accepted,  can  be  held  to  change  the 
date  of  the  completion  of  the  Implied  con- 
tract, or  alter  the  fact  that  it  was  completed, 
by  the  delivery  of  the  last  material  on  tbe 
date  mentioned.  Such  payment  might,  no 
doubt,  be  considered  for  tbe  purpose  of  deter- 
mining whether  the  materials  so  paid  for 
were  furnished  under  a  different  or  separate 
contract;  but  the  court  found  that  they  con- 
stituted a  part  of  tbe  single  running  account 
The  suit  was  brought  upon  the  account,  and 
recovery  was  sought  for  the  balance  due 
thereon.  The  account  as  filed  properly  em- 
braced the  November  Items;  credit  being  giv- 
en therein  for  tbe  amount  charged  for  such 
items  as  paid  by  the  defendant  Sanders.  Tbe 
indebtedness  accrued,  within  the  meaning  of 
the  statute,  at  tbe  date  of  tbe  furnishing  of 
the  last  item,  viz.,  November  5,  1904;  and  the 
lien,  having  been  filed  within  90  days  there- 
after, was  filed  In  time. 

In  Iowa,  it  was  held  by  the  Supreme  Court 
that  the  period  for  filing  the  lien  ran  from 
the  date  of  the  last  Item  In  the  account  of  the 
materialmen,  though  that  Item  (a  blind)  had 
been  returned  by  the  owner,  who  claimed 
that  it  was  not  called  for  in  his  agreement 
with  the  contractor,  and  the  latter  bad  aban- 
doned the  contract  Tbe  court  said.  In  sub- 
stance, that  tlie  blind  was  furnished  in  good 
faith,  to  be  used  In  the  building,  and  that  tbe 
owner  could  not  defeat  the  right  of  tbe  mate- 
rialmen to  a  lien,  by  returning  It;  that  tbe 
Item  was  evidently  a  continuation  of  the  ac- 
count, and  entitled  the  materialmen  to  a  lien 
for  all  the  Items,  by  filing  their  statement 
and  giving  notice  thereof  within  30  days 
from  tbe  date  of  tbe  last  Item.  Hug  v.  Hin- 
trager,  80  Iowa.  359,  45  N.  W.  1035.  An  an- 
alogous question  arose  In  Washington.  There 
the  contest  was  between  tbe  lien  claimant  and 
a  mortgagee.  The  lien  was  claimed  for  serv- 
ices rendered  as  "architect,  superintendent, 
and  laborer."  In  that  state  the  Hen  is  pre- 
ferred to  any  mortgage  attaching  "subsequent- 
ly to  tbe  time  of  the  commencement  of  tbe 
performance  of  tbe  labor";  and  when  a 
claim  is  filed  as  required  by  law  It  "relates 
back  to  the  time  when  the  work  was  per- 
formed or  tbe  material  furnished,  and  hence 
takes  precedence  of  all  claims  to  the  property 
Improved  which  have  been  fastened  upon  It 
sincfe  that  time."  It  was  held  that,  where  the 
contract  was  an  entirety,  and  contemplated 
not  only  the  drawing  of  plans,  but  superin- 
tending the  construction  of  the  building  to 
completion,  the  fact  that,  under  it,  compen- 
sation was  to  be  made  by  the  month,  did  not 
affect  the  contract  Whether  payments  bad 
in  fact  been  made  monthly  does  not  appear, 
but  upon  the  principle  announced.  It  is  obvi- 
ous that  the  lien  was  held  to  relate  back  to 
the  commencement  of  tbe  work,  as  against  the 
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mortgagee,  so  as  to  prevail  over  the  mort- 
gage, altbongh  the  work  for  the  period  pre- 
ceding the  recording  of  the  mortgage  may 
have  been  paid  for.  Nason  ▼.  N.  W.  M.  & 
P.  Co.  (Wash.)  49  Pac.  235. 

In  the  case  at  bar,  the  statement  In 
the  first  conclusion  of  law,  that  the  items 
charged  In  November  "were  not  lienable 
Items,"  Is  evidently  based  upon  the  fact 
of  their  payment,  and  has  no  reference  to 
their  original  character.  There  Is  nothing  In 
the  case  or  the  findings  of  fact  to  indicate 
that  they  were  not  originally  proper  Items  up- 
on which  to  found  a  lien.  The  district  court 
erred.  In  our  opinion.  In  concluding,  upon 
the  facts  as  found,  that  the  indebtedness  ac- 
crued on  October  25,  1904,  instead  of  Novem- 
ber 5,  1904,  within  the  meaning  of  the  me- 
ohnnlcs'  lien  law,  and  that  the  lien  was  not 
filed  in  time. 

The  Judgment,  so  far  as  It  relates  to  the 
defendant  Sanders,  and  the  lien  claimed  by 
the  plaintiff  upon  her  premises,  will  be  re- 
versed, and  the  cause  will  be  remanded,  with 
directions  to  the  district  court  to  enter  a 
judgment  establishing  the  plaintiff's  lien, 
and  providing  for  Its  enforcement  as  by  law 
required  in  such  cases. 

BEARD,  J.,  concurs.  SCOTT,  J.,  did  not 
sit;  the  case  having  been  submitted  before 
his  appointment  as  a  justice  of  this  court 

($  Ariz.  422) 

COSTELLO  T.  MUHEIM. 
(Supreme  Court  of  Arizona.    March  30,  1906.) 

1.  Mines  and  Minebals— Advebse   Posses- 
sion—Evidence. 

Actual,  visible,  and  continuous  possession 
of  a  mine  may  not  be  held  to  have  been  initiated 
and  maintained  by  one  who  sinlts  deeper,  by  6  or 
10  feet,  a  shaft  of  unstated  depth  already  exist- 
ing thereon,  and  thereafter  does  no  other  act 
upon  the  property  for  a  period  of  seven  years, 
in  the  absence  of  proof  that  this  act  would 
naturally  attract  attention  of  the  owner  should 
he  visit  the  premises. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Mines  and  Minerals,  §  135.] 

2.  Same— SuFFiciENCT. 

Hostile  acts  relied  upon  to  initiate  adverse 
possession  to  real  estate  must  be  such  as  to 
carry  with  them  a  presumption  that  they_  would 
he  observed  by  the  owner,  were  he  to  visit  the 
premises. 

[Ed.  Note. — For  eases  in  point,  see  vol.  34, 
Cent.  Dig.  Mines  and  Minerals,  §  135.] 

3.  Statutes— Interpretation. 

When  prior  to  its  adoption  a  statute  has 
received  an  interpretation  by  the  court  of  last 
resort  of  the  state  from  which  it  was  adopted, 
such  interpretation  is  adopted  with  the  statute. 
[Ed.  Note. — For  cases  in  point  see  vol.  44, 
Cent.  Dig.  Statutes,  S  307.] 

4.  Quieting  Title— Possession. 

An  action  to  quiet  title  does  not  lose  its 
equitable  features  by  reason  of  the  fact  that 
by  statute,  its  procedure  has  been  somewhat 
modi  lied  and  its  scope  enlarged,  so  as  to  per- 
mit it  to  be  pursued  by  a  plaintiff  out  of  pos- 
session. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Quieting  Title,  §|  1,  2.] 


5.  Equitt— Laches. 

Where  an  equitable  action  is  brought  with- 
in the  statutory  time  for  the  analogous  ac- 
tion at  law,  if  it  does  not  so  appear  on  the 
face  of  the  bill,  the  defendant  must  show  by 
his  answer  that  extraordinary  circumstances 
exist  which  require  the  application  of  the  doc- 
trine of  laches. 

6.  Qdietlno  Title— Laches. 

In  a  suit  to  quiet  title,  plaintiff  is  not 
guilty  of  laches  as  against  a  defendant  who 
has  been  in  possession  for  less  than  3  years, 
where  the  only  grounds  for  urging  laches  are 
that  the  plaintiff  has  failed  to  pay  his  taxes,  or 
list  his  property  for  taxation,  for  a  period  of 
ll  years,  and  that  the  defendant  holding  a 
void  tax  deed  to  the  property  in  question,  has 
paid  the  taxes  during  the  11  years,  and  has, 
within  three  years,  expended  $(80  in  improve- 
ments. 

[Ed.  Note. — For  cases  in  point  see  voL  31, 
Cent.  Dig.  Quieting  Title,  {  C3.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  Cochise  Conn- 
ty ;  before  Justice  Fletcher  M.  Doan. 

Action  by  Martin  Costello  against  Jos^h 
Muheim.  Judgment  for  defendant  and 
plaintiff  appeals.    Reversed. 

James  Reilly  (Ben  Goodrlcli,  of  couns^), 
for  appellant    Miller  &  English,  for  appellee. 

NAVE,  J.  Appellant  brought  suit  under 
the  statute  to  quiet  title  to  the  Hidden 
Treasure  patented  mining  claim.  The  de- 
fendant pleaded  the  bar  of  the  following  stat- 
ute of  limitations:  "Every  suit  instituted 
to  recover  real  property  as  against  any  per- 
son having  peaceable  and  adverse  possession 
thereof,  cultivating,  using  and  enjoying  the 
same,  and  paying  taxes  thereon,  if  any,  and 
claiming  under  a  deed  or  deeds  duly  recorded, 
shall  be  instituted  within  five  years  next 
after  the  cause  of  action  shall  have  accrued, 
and  not  afterwards."  Part  of  paragraph 
2937,  Rev.  St  1901.  The  facto  in  the  case 
are  as  follows:  On  December  9,  1886,  by 
Its  patent  the  United  States  conveyed  the 
Hidden  Treasure  mine  to  William  M.  Ben- 
nett and  J.  G.  Woods.  In  the  month  of 
June,  1903,  a  few  days  prior  to  the  instita- 
tion  of  this  suit,  the  patentees  conveyed  the 
mine  to  plaintiff.  In  the  year  1892  A.  H. 
Emanuel,  defendant's  grantor,  purchased  this 
property  at  tax  sale.  On  June  1,  1893,  after 
the  expiration  of  the  period  of  redemption, 
Emanuel  obtained  the  tax  sale  deed  there- 
for and  recorded  the  same  on  August  24, 
1803.  He  paid  the  taxes  on  the  property 
for  each  year  after  bis  purchase  until  be 
conveyed  it  to  the  defendant  In  the  year 
1900.  Since  this  time  the  defendant  has 
paid  the  taxes.  Neither  plaintiff  nor  plain- 
tiff's grantors  paid  the  taxes  on  this  prop- 
erty, or  listed  it  for  taxation,  at  any  time 
since  the  year  1892.  After  the  purchase  by 
him  at  the  tax  sale,  and  either  before  or 
after  the  delivery  of  the  deed,  Emanuel  sunk 
deeper,  by  6  or  10  feet,  at  an  expense  of 
$80,  a  shaft  already  on  the  ground.  This 
was  done  not  later  than  the  year  1893.  He 
performed  no  other  act  of  ownership  upon  the 
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property,  with  tlje  exception  of  tUe  pay- 
ment of  the  taxes  thereon.  Defendant,  after 
purchasing  the  property  In  the  year  1900, 
during  the' month  of  August,  sunk  and  tim- 
bered a  new  shaft  upon  it,  44  feet  deep,  at 
an  expense  of  $780.  He  has  performed  no 
other  work  upon  it;  but  since  his  purchase 
has  visited  it  frequently  and  "looked  over 
it."  Upon  these  facts  the  trial  court  found 
"that  ever  since  the  year  1893  the  defendant 
and  his  grantor  have  been  in  the  peaceable, 
adverse  possession  of  the  Hidden  Treasure 
mine,  using  and  enjoying  same  and  paying 
taxes  thereon  and  claiming  same,  under  deed 
duly  recorded  in  the  office  of  the  recorder  of 
Cochise  county,"  and  concluded,  therefore, 
that  plaintiff's  cause  of  action  is  barred  by 
the .  statute  as  pleaded.  The  court  found, 
also,  '.'that  the  grantors  of  plaintiff  were 
guilty  of  gross  laches  in  the  premises  in  not 
paying  the  taxes  due  on  the  said  Hidden 
Treasure  mine  for  more  than  10  years,  and 
making  no  effort  to  see  if  the  taxes,  or  any 
taxes,  were  due  thereon,  and  in  failing  to  list 
said  property  for  taxes,  and  in  fai'ing  to 
assert  ownership  of  the  property,  for  more 
than  10  years,  while  said  property  was  in 
the  possession  of  the  adverse  claimant,  and 
permitting  the  purchaser,  from  the  grantee 
in  the  tax  deed,  to  make  valuable  improve- 
ments thereon  without  notice  of  adverse 
claim  on  the  part  of  said  grantors  of  plain- 
tiff.'.' Upon  these  findings  plaintiff,  appeal- 
ing, predicates  error.  He  urges,  also,  that 
the  trial  court  erred  in  admitting  in  evi- 
dence the  tax  deed  to  defendant's  grantor, 
on  the  ground  that  It  is  void  on  its  face. 
Without  setting  forth  the  deed  or  discussing 
the  point  at  length,  it  is  sufficient  to  observe 
that  In  our  opinion  the  deed  complies  with 
the  provisions  of  paragraph  2701,  Rev.  St 
Ariz.  1887,  in  force  at  the  time  of  the  execu- 
tion thereof,  and  is  not  void  upon  its  face. 
We  are  not  called  upon  to  determine  wheth- 
er it  is  void  in  fact.  From  the  answer  it  is 
apparent  that  the  deed  was  not  relied  upon 
by  defendant  as  a  muniment  of  title  sufficient 
in  itself.  It  appears  from  the  record  that 
the  trial  proceeded  upon  the  assumption  that 
it  was  in  fact  void.  Argument  in  this  court 
has  proceeded  upon  the  same  assumption. 
Therefore  we  shall  likewise  assume  that  the 
deed,  while  valid  upon  its  face,  is  void  In  fact 
Appellant  presents  two  points  of  objection 
to  the  court's  finding  as  to  adverse  posses- 
sion: The  first  is  that  it  cannot  be  deter- 
mined from  the  testimony  whether  Emanuel 
sunk  deeper  the  old  shaft  on  the  property 
before  or  after  the  delivery  of  the  tax  deed, 
and  that,  if  he  did  so  before  the  expiration 
of  the  period  of  redemption  from  the  tax 
sale,'  be  was  a  mere  trespasser,  and  could 
not  thereby  initiate  adverse  possession.  We 
do  not  deem  it  necessary  to  consider  the 
question  thus  raised  in  view  of  our  condu- 
Blon  upon  the  second  point  of  objection,  to 
wit,  the  objection  that,  in  any  view,  Emanuel 


was  not  in  adverse  possession.  By  para- 
graph 2944  of  the  Revised  Statutes  of  1901 
adverse  possession  is  defined  to  be  "an  actual 
and  visible  appropriation  of  the  land,  com- 
menced and  continued  under  a  claim  of 
right  inconsistent  with  and  hostile  to  the 
claim  of  another."  It  is  to  be  observed  that 
the  only  act  of  ownership  exercised  by  Eman- 
uel upon  the  property  consisted  in  sinking  to 
a  greater  depth,  by  6  or  10  feet,  a  shaft  al- 
ready in  the  gtound,  and  that  a  period  of 
seven  years  then  elapsed,  during  which  the 
claim  lay  untouched  and  unvlslted,  until  de- 
fendant purchased  It  from  Emanuel. 

The  appellee,  to  support  the  court's  finding, 
cites  a  number  of  decisions  of  the  Supreme 
Court  of  the  United  States.  The  scope  of 
the  cited  cases  Is  quite  fully  covered  by  the 
following  quotation  from  the  opinion  of  that 
court  in  Simmons  Creek  Coal  Company  v. 
Doran,  142  U.  S.  442,  12  Sup.  Ct  248,  35 
h.  Ed.  1063 :  "In  Ewing  v,  Burnett,  11  Pet 
41,  9  L.  Ed.  624,  it  was  held  that  neither  ac- 
tual occupancy,  nor  cultivation,  nor  resi- 
dence was  necessary  to  constitute  actual 
possession;  that  where  the  property  is  so 
situated  as  not  to  admit  of  any  permanent 
useful  Improvements,  and  the  ^continued 
claim  of  the  party  has  been  evidenced  by 
public  acts  of  ownership  such  as  he  would 
exercise  over  property  which  he  claimed  in 
his  own  right  and  would  not  exercise  over 
property  be  did  not  claim,  such  possession 
will  create  a  bar  under  the  statutes  of  11ml- 
.tations;  that  what  acts  may  or  may  not 
constitute  a  possession  are  necessarily  varied 
and  depend  to  some  extent  upon  the  nature, 
locality,  and  use  to  which  the  property  may 
be  applied,  the  situation  of  the  parties,  and 
a  variety  of  circumstances  which  have  neces- 
sarily to  be  taken  into  consideration  in  de- 
termining the  question."  These  expressions 
lay  down  a  well-founded  general  rule,  but 
do  not  seem  to  us  to  sustain  the  contention 
that  both  "actual"  and  "visible"  appropria- 
tion of  the  land  Is  "commenced  and  contin- 
ued" by  the  act  of  sinking  deeper,  from  6  to 
10  feet,  a  shaft  already  on  a  mining  claim 
followed  by  no  other  act  on  the  premises 
for  seven  years.  We  will  not  undertake  to 
say  how  much  further  the  adverse  claimant 
should  have  gone  to  make  good  his  appro- 
priation, but  we  cannot  assume  that  the  addi- 
tion of  a  few  feet  to  a  shaft  of  unstated 
depth,  and  the  probable  consequential  addi- 
tion of  a  little  ore  and  waste  to  a  dump,  fol- 
lowed by  no  other  disturbance  of  the  situa- 
tion for  seven  years,  would  be  observed  by 
any  other  than  the  most  critically  observant 
There  is  no  testimony  tending  to  show  that 
the  work  so  done  was  such  as  to  attract  the 
attention  of  the  owner,  even  though  be  were 
looking  over  the  claim  with  a  view  of  dis- 
covering evidences  of  acts  of  a  possible  adp 
verse  claimant  We  are  not  to  be  tmder^ 
stood  as  holding  that  the  quantity  of  work 
done  is  the  standard,  or  that  hostile  acts 
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must  be  renewed  or  repented,  In  order  to 
Initiate  and  maintain  adverse  possession. 
But  we  bold  that  tbe  bostiic  acts  relied 
upon  must  be  sucb  as  to  carry  witti  tbem  a 
presumption  tbat  tbey  would  be  observed 
by  tbe  owner,  were  be  to  visit  tbe  premises. 
If  a  mere  statement  of  tbe  acts  does  not 
show  tbat  tbey  are  sucb,  tbe  conditions 
should  be  shown  which  tend  to  prove  tbem 
sucb.  We  adopted  tbe  statute  In  question 
from  tbe  statutes  of  Texas.  Prior  to  Its 
adoption  It  bad  been  interpreted  by  tbe 
court  of  last  resort  of  tbat  state  as  requiring 
one  relying  upon  it  to  show  "such  open,  notori- 
ous and  visible  occupation  as  would  constitute 
tbat  adverse  possession,  use  or  enjoyment  by 
which  tbe  presumption  of  notice  and  ac- 
quiescence upon  tbe  part  of  tbe  true  owner 
would  arise  to  bar  bis  right."  Stegtill  v. 
Huff,  54  Tex.  197.  We  adopted  this  interpre- 
tation with  tbe  statute. 

Appellant  presents,  furtlior,  that  the 
court  erred  In  holding  him  to  be  estopped  by 
lacbe?  from  pursuing  this  action.  He  con- 
tends, first,  that  this  action,  being  brought 
under  a  statute  prescribing  its  form  and 
scope,  is  not  an  action  In  equity,  and  there- 
fore tbat  laches  cannot  be  invoked  by  defend- 
ant; second,  that,  if  plaintiff's  laches  is  a  de- 
fense in  this  action.  It  must  be  pleaded  in 
tbe  answer;  third,  if  these  two  points  are 
not  well  taken,  tbat  tbe  facts  do  not  support 
tbe  finding  tbat  tbe  plaintiff  is  gull^  of 
laches.  We  do  not  think  it  necessarily  fol- 
lows from  tbe  fact  that  by  our  statute  tha 
scope  of  the  action  to  quiet  title  has  been' 
enlarged  to  permit  it  to  be  pursued  by  a 
plaintiff  out  of  possession  and  its  procedure 
somewhat  modified  that  tbe  action  has  there- 
by lost  its  equitable  features.  Therefore 
tbe  first  point  of  objection  to  this  finding  is 
not  well  taken.  As  to  tbe  second  point,  we 
think  we  may,  with  propriety,  apply  the 
rule  laid  down  by  tbe  Circuit  Court  of  Ap- 
peals, Eighth  Circuit,  in  Boynton  v.  Hag- 
gart,  120  Fed.  830,  57  C.  C.  A.  312,  as  follows; 
"While  courts  of  equity  are  not  bound  by, 
they  ordinarily  act  or  refuse  to  act  In  anal- 
ogy to,  tbe  statutes  of  limitations  relating  to 
actions  at  law  of  like  character.  When  a 
suit  is  brought  after  tbe  time  fixed  by  tbe 
analogous  statute,  tbe  burden  is  on  tbe  com- 
plainant to  plead  and  prove  tbat  it  would 
be  inequitable  to  apply  it  to  bis  case,  and 
when  a  suit  is  brought  within  the  statutory 
time  for  tbe  analogous  action  at  law  the  bur- 
den is  on  tbe  defendant  to  show,  either  from 
tbe  face  of  the  bIH  or  by  his  answer,  that 
extraordlnaiy  circumstances  exist  which  re- 
quire the  immediate  application  of  tbe  doc- 
trine of  laches."  Under  tbe  view  we  have 
expressed  as  to  tbe  facts  in  this  case,  posses- 
sion of  tbe  property  in  question,  adverse  to 
the  plaintiff,  had  not  been  initiated  prior  to 
tbe  month  of  August,  1900,  at  which  time  the 
defendant  sunk  upon  the  property  and  tim- 
bered a  new  shaft  44  feet  deep.    This  was 


less  than  three  years  prior  to  the  institution 
of  this  suit  The  suit  was  brought  within 
tbe  statutoiy  time  for  tbe  analogous  action 
at  law,  and,  since  tbey  did  not  appear  on  the 
face  of  the  complaint,  tbe  defendant  sliouKl 
have  pleaded  the  facts  which  tend  to  show 
tbat  the  plaintiff  ought  not  in  equity,  be  al- 
lowed to  maintain  tbe  action,  if  such  facts  ' 
exist 

Furthermore,  we  concur  with  the  apr>el- 
lant's  contention  tbat  tbe  facts,  as  tbey  ap- 
pear In  this  record,  do  not  show  htui  to  be 
guilty  of  laches.  To  hold,  in  an  action  to 
quiet  title,  that  tbe  plaintiff  may  not  re- 
cover against  a  defendant  who  has  been  in 
possession  for  less  than  3  years,  for  no  other 
reason  than  that  the  plaintiff  has  failed  to 
pay  his  taxes,  or  list  bis  property  for  taxa- 
tion, for  a  period  of  11  years,  while  the 
defendant,  holding  a  void  tax  deed  to  the 
property,  has  paid  the*  taxes  during  the  11 
years,  and  has,  within  3  years,  exi>en(led 
1780  In  improvements,  extends  the  doctrine 
of  laches  to  a  degree  not  supported  by  any 
precedent  cited  to  us.  We  are  unwilling  so 
to  extend  it  Plaintiff  is  not  precluded  by 
laches  from  maintaining  this  suit,  unless  by 
reason  of  bis  course  defendant  has  been  mis- 
led to  his  Injuix  or  the  property  has.  at 
defendant's  risk  and  expense,  been  greatly 
enhanced  In  value  while  plaintiff  lay  by 
awaiting  tbe  turn  of  events  to  assort  bin 
claim,  or  unless  some  other  facts  exist  not 
now  disclosed  In  this  record,  showing  inequi- 
ty in  the  plaintiff's  position.  The  case  of 
Twin  Lick  Oil  Co.  V.  Marbury,  91  U.  S.  587, 
23  L.  Ed.  828,  Is  Illustrative. 

By  reason  of  these  errors  tbe  judgment  Is 
reversed,  and  the  cause  remanded  for  new 
trial. 

KENT,  a  J.,  and  SLOAN  and  CAMP- 
BELL, JJ.,  concur.      ' 


(9  Arix.  418) 
HENSHAW  et  al.  v.  SALT  UIVER  VALLEY 

CANAL   CO.    et   al. 
(Supreme  Court  of  Arizona.    March  30,  190C.) 

Limitation   of  Actions  —  Computatio.n   of 
Time. 

Wliere  the  complaint  alleges  that  the  de- 
fendants entered  into  a  wrongful  agrepment 
under  which  they  are  appropriating  tiie  xvitpr 
rights  belonging  to  plaintiffs,  in  disregard  of 
their  rights,  the  asreement  being  cnter<-d  in'o 
so  long  ago  that  the  periods  prescribed  by  the 
statutes  of  limitation  have  elaps<'U.  plainii  is 
right  of  action  for  the  acts  occurring  within 
the  period  prescribed  by  the  statute  is  not 
barred;  no  rights  of  third  persons  having  in- 
tervened. 

Appeal  from  Disti'Ict  Court  Maricopa 
County;  before  Justice  Edward  Kent. 

A.  L.  Hcnsbaw  and  others,  minority  share- 
holders of  tbe  Salt  River  Valley  Canal  Com- 
pany, brought  suit  against  that  company  and 
others  to  obtain  certain  equitable  relief.  To 
tbe  complaint  defendants  interposed  a  de-' 
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murrer.  The  demurrer  was  sustained,  and 
judgment  entered  thereon.  From  this  Judg- 
ment,   plaintiffs   have   appealed.    Reversed. 

William  Herring  and  Thomas  Armstrong, 
Jr.,  for  appellants.  0.  F.  Alnsworth,  Street  & 
Alexander,  and  3.  M.  Jamison,  for  appellees. 

NAVE,  J.  A.  L.  Henshaw  and  others,  rep- 
resenting tbemselTes  to  be  minority  sbare- 
bolders  of  the  Salt  River  Valley  Canal  Com- 
pany, brought  suit  against  that  company,  the 
Arizona  Water  Company,  and  the  Grand. 
Maricopa,  Mesa,  and  Utah  Canal  Companies, 
corporations,  to  obtain  certain  equitable  re- 
lief. The  defendants,  answering  separately, 
demurred  to  the  complaint,  setting  up  by 
their  demurrers  several  statutes  of  limita- 
tion, misjoinder  of  parties  plaiutlff,  misjoin- 
der of  parties  defendant,  misjoinder  of  causes 
of  action,  and  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  objection  as  to  the  misjoinder 
of  parties  and  causes  of  action  Is  effectually 
disposed  of  by  a  former  decision  of  this 
court  In  this  same  case.  Henshaw  v.  Salt 
River  Valley  Canal  Co.,  6  Ariz.  151,  54  Pac. 
577.  The  complaint  has  been  amended  since 
It  was  formerly  before  this  court  by  eliminat- 
ing that  cause  of  action  wherein  the  plain- 
tiffs as  appropriators  and  beneficial  users  of 
water  sought  relief  without  reference  to 
their  relation  to  the  Salt  River  Valley  Canal 
Company  as  sbarebolders.  The  plaintiffs  now 
complain  solely  in  their  capacity  as  share- 
holders In  that  company. 

Matters  In  considerable  variety  and  in  some 
confusion  are  set  up  in  the  complaint,  most 
of  which  still  stand  as  they  were  summarized 
in  the  former  opinion  of  the  court,  cited, 
supra.  Stating  the  substance  of  the  com- 
plaint In  the  briefest  possible  manner.  It  l6 
that  the  plaintiffs  are  owners  of  shares  of 
stock  of  the  Salt  River  Valley  Canal  Com- 
pany; that  this  company  was  organized  to 
divert  and  convey  water  from  Salt  river  to 
shareholders  for  beneficial  use  upon  lands 
owned  by  such  shareholders;  that  the  Ari- 
zona Water  Company  owns  the  majority  of 
the  stock  of  and  is  in  control  of  the  Salt 
River  Valley  Canal  Company,  the  Grand 
Canal  Company,  and  the  Maricopa  Canal 
Company,  and  also  owns  and  operates  a 
canal  known  as  the  "Arizona  Canal";  that 
by  willfully  reducing  the  capacity  of  the 
Salt  River  Valley  Canal,  by  selling  water  as 
a  commodity  to  persons  claiming  to  be  share- 
holders who  own  no  lands  under  that  canal 
and  have  no  appropriations  of  water  there- 
under, by  selling  water  as  a  commodity  to 
users  of  water  under  the  Grand,  Maricopa, 
and  Arizona  Canals,  who,  with  respect  to 
plaintiffs,  are  subsequent  appropriators  of 
water  from  Salt  river,  and  by  other  enumer» 
ated  devices,  all  to  the  exclusive  profit  of  the 
Arizona  Water  Company,  plaintiffs  and  all 
shareholders  of  the  Salt  River  Valley  Canal 
Company  In  like  sttuatlon  with  them  are, 


to  their  continuous  injury,  deprived  of  the 
water  to  which  they  are  entitled  as  share- 
holders owning  lands  and  appropriating  wa- 
ter through  this  caual  to  beneficial  use  upon 
such  lands,  and  are  forced  to  pay  for  such 
water  as  they  can  obtain  in  a  manner  and 
in  an  excessive  amount,  in  violation  of  rights 
assured  to  them  as  such  shareholders;  that 
plaintiffs  have  demanded  of  the  Salt  River 
Valley  Canal  Company,  its  officers,  and  direct- 
ors, that  they  remedy  the  abuses  complained 
of,  but  that  relief  has  been  denied,  due  to  the 
wrongful  Influence  and  control  exercised  by 
the  Arizona  Water  Company;  that  as  part  of 
the  general  wrongful  scheme  all  of  the  de- 
fendants many  years  ago  entered  into  a 
wrongful  agreement  under  which  they  are 
dividing  the  water  of  Salt  river  in  stipulated 
proportions  among  themselves,  to  the  entire 
disregard  of  the  rights  of  plaintiffs  as  sncb 
sbarebolders  and  beneficial  users  of  water. 
Appellees  contend  that  it  is  shown  upo& 
the  face  of  the  complaint  that  this  agreement 
was  entered  into  by  the  defendants  so  long 
ago  that  the  periods  prescribed  by  the  various 
statutes  of  limitation  set  up  in  the  demurrer 
have  elapsed;  moreover,  that  the  various 
wrongs  complained  of  by  plaintiffs  have  been 
continuously  perpetrated  for  a  period  longer 
than  that  prescribed  by  any  of  these  statutes. 
Assuming,  without  determining,  that  this 
contention  is  well  founded,  it  becomes  neces- 
sary to  determine  whether  the  plaintiffs  are 
deprived  of  remedy  by  interposition  of  the 
bar  of  any  or  all  of  these  statutes.  There 
is  nothing  in  the  complaint  to  disclose  that 
any  person,  natural  or  artificial,  bas  acquir- 
ed adverse  rights  as  against  these  plaintiffs. 
The  wrongfulness  of  the  various  acts  of  the 
defendants,  when  scrutinized,  ultimately  con- 
sist In  their  effect  to  deprive  tbe  plblntiffs 
of  the  use  of  water  to  which  they  allege 
that  they  are  entitled,  and  to  Impose  upon 
them  unjust  burdens  in  the  use  of  such  wa- 
ter as  is  supplied  to  them.  No  one  of  the 
defendants  appears  to  have  an  appropriation 
of  or  to  be  beneficially  using  any  water. 
Therefore  the  matter  resolves  itself  into  the 
question  whether  plaintiffs  are  deprived 
of  remedy  by  virtue  of  tbe  fact  that  for  a 
period  in  excess  of  that  prescribed  by  any 
applicable  statute  of  limitations  they  have 
permitted  the  defendants  to  trespass  upon 
tbeir  rights  as  sbarebolders.  We  believe 
that  they  have  not  so  lost  their  remedy. 
If  my  neighbor,  playing  tennis,  pursues  a 
stray  tennis  ball  upon  my  lawn,  breaking  and 
damaging  my  hedge  and  beds  of  flowers,  1 
have  a  cause  of  action  for  the  damage,  instant- 
ly accruing,  which  after  the  lapse  of  a  period 
is  barred  by  statute.  Suppose  my  neighbor 
persists  in  tils  tennis  playing  and  In  frequent 
trespasses  in  pursuit  of  stray  balls  for  years 
beyond  tbe  period  of  limitation.  When  my 
patience  Is  finally  exhausted,  am  I  prevented 
from  recovering  damages  for  those  acts  ot 
trespass  within  tbe  statutory  period,  or  from 
obtaining  an  injonction  to  prevent  future 
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trespass,  for  no  otber  reason  than  that  I 
have  tole^ated  the  acts  lor  years  beyond  the 
period  of  statutory  limitation?  Such  Is  nei- 
ther the  purpose  of  the  effect  of  the  statutes  of 
limitation.  Of  course,  circumstances  maj 
exist  which  would  make  it  Inequitable  to 
permit  plaintiffs,  who  have  apparently 
acquiesced  for  years  in  an  infringement  upon 
their  rights,  to  insist  upon  these  rights. 
This  is  true  irrespective  of  statutes  of  limita- 
tion, and  Involves  an  application  of  the  doc- 
trine of  laches.  We  have  held  at  this  term 
in  Costeilo  V.  Muheim,  84  Pac.  906,  that 
If  such  circumstances  exist,  and  do  not  ap- 
pear upon  the  face  of  the  complaint,  they 
must  be  specially  pleaded  in  defense.  It  is 
conceivable  that  by  reason  of  plaintiffs'  delay 
some  appropriators  and  beneficial  users  ot 
water  may  have  acquired  by  adverse  user 
rights  which  should  defeat  the  remedy 
which  plaintiffs  seek;  but  it  does  not  so  ap- 
pear upon  the  face  of  this  complaint  The 
plaintiffs  are  not  seeking  damages  for  wrong- 
ful acts  perpetrated  prior  to  the  period  of 
limitation,  nor  relief  based  upon  such  acts; 
but  are  seeking  to  put  an  end  to  wrongs  now 
being  perpetrated  and  threatened  to  be  con- 
tinued. Because  they  have  endured  these 
wrongs  for  many  years,  it  is  not  an  inevita- 
ble conclusion  that  they  may  not  be  heard 
.  now  in  an  effort  to  end  them. 

From  the  statement  made  It  is  manifest 
that  the  complaint  Is  not  obnoxious  to  general 
demurrer  on  behalf  of  the  Salt  River  Valley 
Canal  Company  or  the  Arizona  Water  Com- 
pany. The  agreement  set  up  in  the  complaint 
and  alleged  to  be  in  operation  among  all  the 
defendants  Is  sufficient  to  show  that  the 
Grand,  Maricopa,  Mesa,  and  Utah  Canal 
Companies  have  an  interest  in  the  continu- 
ance of  at  least  a  portion  of  the  wrongful 
acts  complained  of,  and  therefore  that  they 
may  properly  be  brought  Into  this  suit  as 
parties  defendant  See  4  Thompson,  Corp. 
§$  4585,  4586. 

For  these  reasons,  the  demurrers  should 
not  have  been  sustained,  and  the  judgment 
of  the  district  court  was  erroneous. 

The  judgment  Is  reversed,  and  the  case 
remanded  to  the  district  court  for  further 
proceedings. 

SLOAN,  DOAN,  and  CAMPBELL,  JJ. 
concur. 

(10  Ariz.  15}) 

NUGENT  V.  STOFELLA. 
(Supreme  Onrt  of  Arizona.    March  30,  1906.) 
QuiETiNO  Tm-E— CoubmoNS  Precedent. 

Where  plaintiff  purchased  mortgaged  prop- 
erty and  attempted  to  pay  the  amount  of  the 
mortgage,  with  interest  out  the  mortgagee  evad- 
ed him  and  procured  title  to  himself  under  a 
forclosure  sale,  in  bad  faith,  for  the  purpose 
of  defeating  plaintiff's  title,  and  canceled  the 
mortgage  of  record,  plaintiff,  in  an  action  to 
quiet  title  to  the  land,  is  entitled  to  have  the 
Utle  decreed  to  be  in  him,  without  the  payment 
of  the  amount  of  the  mortgage;  the  maxim 
that  he  who  comes  into  equity  must  do  equity 
not  being  applicable. 


Appeal  from  District  Court,  Yuma  Coun- 
ty; before  Justice  John  H.  Campbell. 

Action  by  M.  J.  Nugent  against  John 
Stofella  to  quiet  title  to  certain  property, 
and  praying  that  a  certain  deed  and  mort- 
gage affecting  the  property  be  canceled. 
The  defendant  filed  an  answer  and  cross- 
complaint,  asking  that  his  title  to  the  prop- 
erty be  established.  Judgment  was  entered 
establishing  the  title  of  the  plaintiff  to  the 
property,  and  decreeing  the  defendant  to  be 
without  title  thereto,  and  decreeing  that  the 
deed  and  mortgage  affecting  the  property  be 
canceled ;  all,  however,  upon  the  express  con- 
dition that  the  plaintiff  should  pay  to  the 
defendant  the  sum  of  $15,100.  From  this 
judgment  the  plaintiff  has  appealed.  Re- 
versed 

Eugene  S.  Ives  and  Charles  L.  Brown,  for 
appellant.  Charles  Bienmon  and  Thomas 
Armstrong,  Jr.,  for  appellee. 

KENT,  C.  J.  The  plaintiff  alone  has  ap- 
pealed from  the  judgment  The  evidence  In 
the  case  is  not  before  us;  the  record  pre- 
senting for  our  consideration  the  question, 
simply,  whether  the  conclusions  of  law  and 
the  judgment  entered  thereon  are  supported 
by  the  findings.  The  court  found  as  facts 
that  on  the  4tb  of  January,  19(^,  and  for  a 
long  time  prior  thereto,  one  Magdalena  C. 
Heyl  was  the  owner  and  In  possession  of  the 
property  in  question,  subject  to  certain  judg- 
ment liens  in  favor  of  the  defendant  Sto- 
fella, on  which  there  was  due  to  him  on 
January  4,  1905,  the  sum  of  $15,700,  with  In- 
terest ;  that  on  said  last-mentioned  day  Heyl. 
for  a  valuable  consideration,  executed  and  de- 
livered to  the  plaintiff,  Nugent  a  good  and 
sufficient  deed  to  the  property ;  that  prior  to 
the  execution  of  the  deed  to  Nugent,  Heyl, 
being  Indebted  to  Stofella,  had  executed  and 
delivered  to  Stofella  two  mortgages  upon  the 
property,  and  that  prior  to  January  4,  1905, 
Stofella  had  instituted  proceedings  to  fore- 
close such  mortgages,  and  had  obtained  Judg- 
ment against  Heyl  decreeing  a  sale  of  the 
property  to  satisfy  such  judgment  there  be- 
ing due  to  Stofella  the  said  sum  of  $15,700; 
that  in  pursuance  of  such  judgment  the  prop- 
erty was  advertised  for  sale  for  the  10th  of 
January ;  that  on  January  9th  Heyl  executed 
and  delivered  to  Stofella,  In  consideration  of 
the  sum  of  $10,000,  a  deed  to  part  of  the 
premises,  and  on  the  same  date  executed  and 
delivered  to  Stofella  a  mortgage  upon  the 
remaining  portion  of  the  premises  to  secure 
the  sum  of  $5,700;  that  this  deed  and  mort- 
gage to  Stofella  were  recorded  on  January 
9th,  prior  to  the  recording  by  Nugent  of  the 
deed  given  by  Heyl  to  him ;  that  Nugent,  in 
consideration  for  the  deed  of  January  4tb, 
given  blm  by  Heyl,  agreed  with  Heyl  that  he 
would  procure  the  mortgages  and  judgment 
liens  existing  on  January  4th  In  favor  of 
Stofella  and  against  Heyl,  to  be  paid  and 
satisfied,  and  that  Nugent,  in  compliance  with 
such  agreement  with  Heyl   in  good  faith. 
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made  effort  to  pay  tbe  amoimt  due  on  said 
mortgages  and  Judi^ent  to  Stofella,  and 
offered  to  pay  tbe  same  with  interest,  and 
tbat  Stofeila,  acting  in  bad  faitb  and  wltb 
intent  to  prevent  tbe  acquisition  by  Nugent 
of  tbe  titie  to  tbe  property,  evaded  the  pay- 
ment to  btm  offered  by  Nugent,  and  procured 
tbe  said  deed  and  mortgage  of  January  9tb  to 
be  executed  by  Heyl  to  bimself ;  tbat  on  or 
about  January  5th  Stofeila  bad  fuii  notice 
of  tbe  execution  and  delivery  of  tbe  deed 
from  Ileyi  to  Nugent ;  tbat  on  tbe  9tb  of  Jan- 
uary Stofella  voluntarily  and  of  bis  motion, 
and  not  at  tbe  instance  of  Nugent  or  any  one 
on  bis  behalf,  and  not  by  mistake  or  inad- 
vertence, but  deliberately  and  In  bad  faitb, 
with  intent  fraudulently  to  defeat  tbe  title 
of  Nugent  to  tbe  property  under  tbe  deed 
from  Heyl,  and  to  procure  and  effectuate  in 
bimself  title  to  the  property,  satisfied  of  rec- 
ord the  mortgage  and  tbe  judgment  liens  ex- 
isting in  bis  t&yjor,  and  tbat  tbe  sole  and  only 
consideration  therefor  was  tbe  deed  and 
mortgage  of  January  9th,  given  to  bim  by 
Heyl.  Tbe  court  found  as  conclusions  of  law 
tbat  the  deed  of  January  4th,  from  Heyl  to 
Nugent,  conveyed  to  him  a  good  title  in  fee 
simple  to  tbe  {>reml8es;  tbat  the  deed  of 
January  9th,  from  Heyl  to  Stofella,  purport- 
ing to  convey  a  part  of  tbe  premises,  was  void 
and  of  no  effect ;  tbat  tbe  mortgage  of  Janu- 
ary 9th,  from  Heyl  to  Stofella,  covering  the 
remaining  portion  of  tbe  premises,  was  also 
void  and  of  no  effect ;  that,  "upon  compliance 
with  the  conditions  hereinafter  imposed," 
Nugent  was  entitled  to  Judgment  against  Sto- 
fella, establishing  bis  title  to  the  premises; 
and  tbat  also  upon  compliance  with  said  con- 
ditions Nugent  was  entitled  to  judgment 
against  Stofella,  canceling  tbe  deed  and  mort- 
gage of  January  9th  from  Heyl  to  Stofella. 
The  condition  imposed  was  thus  stated  by 
tbe  court:  "Tbat  it  would  be  unconscionable 
and  Inequitable  that  tbe  plaintiff  should  have 
Judgment  establishing  his  title  and  right  to 
the  possession  of  tbe  said  premises  and  can- 
celing tbe  said  deed  and  mortgage  without 
paying  to  tbe  defendant  tbe  amount  of  tbe 
said  Judgment  liens  without  interest,  to  wit, 
tbe  sum  of  $15,700,  and  that,  as  a  condition 
precedent  to  tbe  enjoyment  of  tbe  fruits  of 
the  said  judgment,  the  plaintiff  should  pay 
within  40  days  from  tbe  date  hereof  the  said 
sum  of  $15,700,  to  tbe  defendant  less  tbe  prop- 
er counsel  fee  of  the  plaintiff  hereby  fixed 
at  tbe  sum  of  $600,  and  the  costs  of  this 
action."  Judgment  was  accordingly  entered 
in  favor  of  Nugent,  subject  to  tbe  conditions 
stated.  From  this  Judgment,  Nugent  alone 
has  appealed. 

Tbe  action  brought,  being  one  to  quiet  title, 
was  one  in  equity.  Such  an  action  has  not 
lost  Its  equitable  character  by  reason  of  tbe 
fact  tbat  we  have  a  statute  defining  and  en- 
larging tbe  original  action  in  equity.  Cos- 
tello  V.  Muheim,  84  Pac.  906.  It  was  within 
the  province  of  the  trial  court,  therefore,  In 
such  action  to  impose  such  terms  upon  the 


plaintiff,  as  a  condition  precedent  to  his  re- 
covery, as  might  be  just  and  proper.  Upon 
tbe  facts  as  found  by  tbe  trial  court,  to 
which  no  exception  has  been  taken  by 'Stofella, 
we  do  not  think  tbe  court  was  justified  in 
Imposing  tbe  payment  referred  to  as  a  con- 
dition precedent  The  court  found  tbat  Nu- 
gent in  good  faitb  endeavored  to  pay  to 
Stofella  the  existing  mortgage  and  Judgment, 
tba^  Stofella  in  bad  faith  evaded  such  pay- 
ment, and  tbat  with  full  knowledge  of  the 
facts,  deliberately  and  In  bad  faitb,  and  with 
intent  fraudulently  to  defeat  tbe  title  of 
Nugent,  Stofella  satisfied  of  record  tbe  mort- 
gage and  Judgment.  Under  such  a  state  of 
facts  we  do  not  think  tbat  Stofella  was  en- 
titled to  tbe  payment  decreed  as  a  condition 
precedent  to  tbe  relief  sought  by  tbe  plaintiff. 
A  court  of  equity  will  not  protect  a  wrongdoer 
from  the  result  of  his  own  wrongful  and 
fraudulent  acts,  or  grant  him  relief  where, 
having  entered  upon  a  fraudulent  scheme  to 
deprive  another  of  bis  rights,  be  fares  badly 
in  his  adventure  and  is  prevented  from  con- 
summating bis  scheme,  merely  because  he 
finds  bimself  out  of  pocket  the  amount  of 
money  he  has  expended  In  furtherance  of  bis 
scheme,  and  because  tbe  person  whom  he 
sought  to  wrong  may  profit  pecuniarily  to 
the  extent  of  such  outlay.  A  right  cannot  be 
predicated  from  acts  founded  in  fraud.  Hen- 
ry V.  Mayer  (Ariz.),  53  Pac.  590. 

Nor  is  this  case  similar  to  one  where  a  per- 
son seeks  to  have  a  conveyance  made  to  or 
by  him  set  aside  because  of  fraud  on  the  part 
of  tbe  other  person  engaged  in  the  transac- 
tion. There  a  court  of  equity  will  apply  tbe 
maxim  tbat  "He  who  seeks  equity  must  do 
equity,"  and  will  frequently  decree  tbat  tbe 
party  against  whom  relief  Is  sought  shall 
first  be  placed  in  the  position  be  occupied 
before  the  transaction  complained  of.  The 
court  proceeds  on  the  theory  that,  as  the 
transaction  ought  never  to  have  taken  place, 
the  parties  are  to  be  restored,  if  possible,  to 
their  original  situation.  Neblett  v.  MacFar- 
land,  92  U.  S.  101,  23  L.  Ed.  471.  But  here 
tbe  fraud  was  not  fraud  tbat  arose  out  of  a 
transaction  between  the  parties.  It  arose 
out  of  an  independent  transaction  on  tbe 
part  of  Stofella  to  secure  to  bimself  tbe  prop- 
erty. Nugent  is  not  asking  to  have  a  trans- 
action between  himself  and  Stofella  rescind- 
ed, but  simply  to  have  his  title  established. 
Tbe  debt  from  Heyl  to  Stofella  was  an  in- 
dependent debt,  not  connected  wltb  tbe  com- 
parative validity  of  tbe  titles  of  Nugent  and 
Stoffela.  To  decree  tbat  Nugent  should  pay 
such  debt  as  a  condition  precedent  to  tbe  es- 
tablishment of  his  title  would  not  restore  any 
state  of  affairs  that  had  formerly  existed  be- 
tween the  parties.  It  would  restore  Stoffela 
to  a  position  perhaps  even  better  than  the 
one  he  was  in  before  he  entered  upon  his  In- 
dependent fraudulent  scheme.  The  principle 
that  requires  the  plaintiff  to  "do  equity"  does 
not  warrant  the  imposing  of  arbitrary  condi- 
tions.   Fomeroy's  Eq.  Juris,  par.  3861    Under 
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the  facts  as  found  by  the  court  we  do  not 
think  the  case  was  one  for  the  application 
of  the  maxim  referred  to.  "So  for  as  any 
general  rule  on  the  subject  can  be  laid  down. 
It  may  with  assurance  be  stated  that  a  plain- 
tiff who  shows  himself  otherwise  entitled  to 
the  aid  of  a  court  of  equity  will  not  be  denied 
rellsf  unless  the  defendant  brings  forward 
some  corresponding  equity  growing  out  of 
the  subject-matter  then  in  suit,  which  would 
at  some  tjme  subsequent  to  the  transaction 
in  some  form  of  the  proceeding  entitle  him  to 
a  remedy  against  the  other  party  with  re- 
spect to  the  subject-matter  Involved."  Otis 
V.  Gregory.  Ill  Ind.  604,  13  N.  E.  39. 

Stofella,  having  voluntarily  conceled  his 
mortgages  and  judgment  liens,  now  asks  to 
be  relieved  of  the  consequences  of  that  net 
Mad  be  done  so  through  Ignorance,  under  a 
nilftake  of  fact,  or  In  the  furtherance  of  an 
taonei^t  purpose,  he  might,  in  a  proper  case, 
be  heard  to  urge  the  relief  he  asks.  But  the 
court  fotmd  that  the  cant-ellatlon  was  made, 
not  under  mistake  or  In  the  furtherance  of 
any  honest  purpose,  but  dishonestly.  In  the 
furtherance  of  a  fraudulent  purpose.  He 
will  not  be  heard  In  a  court  of  equity,  upon 
a  failure  of  his  fraudulent  scheme,  to  claim 
the  same  relief  from  his  willful:  fraudulent 
act  that  might  properly  be  granted  to  one 
acting  In  good  faith.  As  said  by  the  Su- 
preme Court  of  the  United  States,  In  the  case 
of  Neblett  v.  MacFarland,  supra:  "Parties 
engngd  In  a  fraudulent  attempt  to  obtain  a 
neighbor's  property  are  not  the  objects  of  the 
special  Follcltude  of  the  courts.  If  they 
are  caught  In  their  own  tolls  and  are  them- 
selves the  sufferers.  It  is  a  legitimate  conse- 
quence of  their  violation  of  the  niles  of  law 
and  morality.  Those  who  violate  these  laws 
must  suffer  the  penalty."  To  quote  from  the 
language  of  the  court  In  tlie  case  of  Gucken- 
helmer  v.  Angevine,  81  N.  T.  304:  "The  law 
cares  very  little  what  a  fraudulent  party's 
loss  may  be,  and  exacts  nothing  for  bis  sake. 
Beardsley  J.  Masson  v.  Bovet,  1  Denlo  (N 
Y.)  74.  43  Am.  Drc.  C51.  It  certainly  will 
not  undertake  to  Indemnify  him  for  the  ex- 
penditures made  In  the  prosecution  of  Jils 
fraudulent  purpose."  And  from  the  case  of 
Davis  y.  I^eopold,  87  N.  Y.  620 :  "If  It  was 
true  under  the  findings  that  Mrs.  Leopold 
was  entitled  to  protection  for  the  sum  paid 
or  the  liability  assumed,  It  would.  Indeed, 
be  necessary  to  state  the  precise  amount,  but 
she  was  a  guilty  participant  In  the  fraud, 
and  not  to  be  cared  for.  The  transaction  It- 
self Is  to  be  nullified.  [CKIng  authorities.] 
Tiiese  cases  follow  and  illustrate  the  rule  laid 
down  by  Chancellor  Kent  at  a  very  early 
date  In  Boyd  v.  Dunlap,  1  Johns.  Ch.  (N.  Y.) 
478,  that  a  deed  fraudulent  in  fact  Is  abso- 
lutely void,  and  Is  not  permitted  to  stand  as 
security  for  any  purpose  of  reimbursement 
or  Indemnity."  The  following  cases  are  11- 
lu.stratlve:  Railroad  Co.  v.  Soutter,  13  Wall. 
(U.  S.)  517,  20  L.  Ed.  543;  Lynch  v.  Burt, 
132  F€d.  417,  67  C.  C.  A.  305 ;  Burt  v.  Gotzlan, 


102  Fed.  937,  43  C.  C.  A.  59;  Sands  v.  Cod- 
wise,  4  Johns.  (N.  Y.)  536,  598,  4  Am.  Dec. 
305. 

The  Judgment  of  the  district  court.  In  so 
far  as  it  Imposes  conditions  precedent  to  the 
reilrf  granted  to  the  plaintiff,  Is  reversed, 
and  the  case  Is  remanded  to  the  district  court, 
with  directions  to  that  court  to  enter  Judg- 
ment absolute  for  the  plaintiff. 

SLOAN,  DOAN,  and  NAVE,  JJ.,  concur. 


(»  Colo.  2U) 

PEOPLE  ex  ret.  ATTORNEY  GENERAL  v. 
NEWS-TIMES  PUa  CO.  et  aL 

(Supreme  Court  of  Colorado.     Feb.  5,  1906.) 

1.  Contempt  —  Pending     Pboceedinos  —  Mo- 
tions FOR  ReIIEARINQ. 

While  cnu.-es  are  before  the  Supreme 
Court  on  petitions  for  rehearing,  they  are,  as 
to  the  law  of  contempt,  pending  cauues. 

2.  Same  —  Cbiminai,    Constbuctivb     Ooh- 

TEMPT. 

The  doctrine  of  criminal  constructive  con- 
tempt as  to  pending  cauBes  obtains  in  thia 
state  as  at  common  law. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
CeuL  Dig.  Contempt,  H  15,  16.] 

3.  Same — Statutory  Pbovisions. 

The  procedure  as  to  criminal  constructive 
contempt  in  this  state  is  governed  by  the  com- 
mon  law,  and  not  by  the  provisions  of  the 
Code  of  Civil  Procedure  relating  to  contempt 
(Mills'  Ann.  Code.  p.  597,  c.  30)  ;  and  no  at- 
tempt has  been  made  by  tne  Legislature  to  pro- 
vide a  procedure  as  to  criminal  contempt,  or  to 
define  the  offence. 

[Ed.  Note. — For  cases  in  point,  see  voL  10, 
Cent.  Dig.  Contempt,  f  4.] 

4.  Same — Constitutionai,  Law. 

The  status  of  contempts  as  to  pending 
causes,  aa  to  what  constitutes  such  contempts, 
and  as  to  the  procedure  relating  thereto,  is  not 
affected  by  Const,  art.  2,  8  10,  guarantying  to 
every  person  t'reedom  to  speak  or  publisb  what- 
ever he  will,  being  resnonsible  for  abuse  of  the 
liberty,  nor  by  article  2,  {  8,  requiring  proaecu- 
tion  of  offenses  by  indictment  or  information, 
nor  by  article  2,  §  7,  providing  that  no  warrant 
to  seize  any  person  shall  issue  without  probable 
cause  supported  by  oath  or  affirmation  reduced 
to  writing. 

5.  Same  —  Publication    Constitutino   Con- 
tempt. 

A  publication  charging  the  Supreme  Court 
and  certain  of  its  judges  with  having  been  in- 
fluenced by  corrupt  motives  in  their  rplings 
in  causes  which  were  still  pending  for  rer.ear- 
ing.  and  that  they  would  be  so  influenced  in 
their  final  disposition  of  them  and  of  another 
cause  not  yet  beard,  constitutes  criminal  con- 
structive contempt  at  common  law  and  in  thia 
state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10^ 
Cent  Dig.  Contempt,  i  15.] 

6.  Same — Intent  or  Publisher. 

The  intent  of  the  publisher  cannot  be  a 
defonsc  to  a  charge  of  criminal  constructive 
contempt  based  on  publications  charging  the 
Supreme  Court  with  corrupt  motives  in  the 
disposition  of  pending  causes. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent.  Dig.  Contempt  fS  3,  la] 

7.  Same — Truth  op  Charges 

The  truth  of  published  charges  of  cor- 
rupt motives  of  the  Supreme  Court  in  its  ml- 


Digitized  by 


Google 


Colo.) 


PEOPLE  T.  NEWS-TIMES  PUB.  CO. 


013 


ings  Id  prndlnc  cansm  ts  no  defense  to  *  charge 
of  contempt  based  thereon. 
8.  Same — Pow^b  to  PaNiSH. 

The  Supreme  Court  has  inherent  power  to 
punish  criminal  constructive  contempt  as  to 
pending  causeu. 

[Ed.  Note. — For  cases  in  point,  see  Tol.  10, 
Cent.  Dig.  Contempt,  {§  91-04.] 
B.  Same — Information — Verification. 

That  an  information  by  the  Attorney  Gen- 
eral for  contempt  was  not  verified  is  not  fatal 
to  the  jurisdiction  of  the  court  to  proceed  there- 
on, wliere  the  respondent  made  general  appear- 
ance to  the  citation  by  moving  to  quash  the 
citation  and  dismiKS  the  information,  on  the 
ground,  among  otiiers,  that  the  information  did 
not  state  facts  sufficient  to  constitute  a  con- 
tempt. 

[Ed.  Note. — For  cases  In  point,  see  vol.  10, 
Cent.  Dig.  Contempt,  §{  144,  147.] 

10.  Same — iNmnTENCE  of  Cause  bt  CnABOES. 

It  is  no  defence  to  a  charge  for  contempt, 
in  the  publication  of  charges  of  corrupt  motives 
of  a  court  in  its  rulings  In  penling  causes,  that 
the  cpurt  was  not  affected  by  the  publication. 

(Ed.  Note. — For  cases  in  point,  see  toL  10, 
Cent.  Dig.  Contempt,  i  1(1.] 

11.  Same — Constithtional  Law, 

Const,  art.  2,  S  10,  providing  that  in  ac- 
.tlons  for  libel  the  truth  or  the  publication  may 
be  given   in  evidence,  does  not  apply  to  pii>- 
ceedings  for  criminal  contempt. 
Steele.  J.,  dhisenting. 

Original  proceeding  for  contempt  by  tfce 
people,  on  Information  of  the  Attorney  Gen- 
eral, against  the  News-Times  Publishing 
Company  and  Thomas  M.  Patterson.  Judg- 
ment declaring  respondent  guilty  as  charged, 
and  Imposing  fine 

N.  0.  Miller,  Atty.  Gen.,  and  W.  R.  Ramsey, 
AMt.  Atty.  Gen.,  for  relator.  Thomas  M. 
Patterson,  pro  se.  Richardson  &  Hawkins, 
Henry  M.  Teller,  Cbas.  S.  Thomas.  Sterling 
B.  Toney,  Harvey  RIddell.  James  H.  Blood, 
John  A.  Rush,  and  S.  W.  Belford,  for  re- 
eiK>ndeDt  News-Times  Publishing  Company. 

GUNTBR,  J.  June  30th,  the  Attorney  Gen- 
eral, In  his  ofBcial  capacity,  filed  in  this 
court  an  unverified  Information,  a  copy  of 
which,  omitting  the  caption,  is  the  following: 

"Conies-now  N.  C.  Miller,  Attorney  General 
of  the  state  of  Colorado,  In  behalf  of  and  in 
the  name  of  the  people  of  the  state  of  Colo- 
rado, who  respectively  shows  and  gives  this 
honorable  court  to  understand  and  be  In- 
formed as  follows :  That  on  the  24th  day  of 
June.  A.  D.  1905,  there  were  and  still  are 
pending  In  this  court  the  following  named 
and  numbered  causes  for  the  adjudication 
and  determination  of  this  court,  nomely :  No. 
4,850,  wherein  the  people  of  the  state  of  Colo- 
rado are  petitioners  and  Henry  V.  Johnson 
Is  respondent;  No.  4,976,  wherein  the  people 
of  the  state  of  Colorado  are  plaintiffs  In  er- 
ror and  S.  H.  Alexander  Is  defendant  In  er- 
ror; No.  S.619,  wherein  Robert  J.  Byrne  Is 
plaintiff  In  error  and  the  people  of  the  state 
of  Colorado,  etc.,  are  defendants  In  error: 
No.  5,622,  wherein  the  people  of  the  state  of 
Colorado  are  appellants  and  Charles  S. 
Elder  Is  appellee ;  No.  6,637,  wherein  the  peo- 
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pie  of  the  state  of  Colorado  are  appellants 
and  Berger  et  al.  are  appellees;  No.  5.654, 
wherein  the  people  of  the  state  of  Colorado, 
etc.,  ex  rel.  NIsbet,  are  appellants,  and  Ham* 
Ilton  Armstrong  Is  appellee;  No.  5.<>.'>5,  where- 
in the  people  of  the  state  of  Colorado,  ex  reL 
Lawson  et  al.,  are  api>ellants,  and  J.  N.  Stod- 
dard et  al.  are  npppllees;  No.  5.6C0,  wherein 
the  people,  ex  rel.  Harrington,  areappellants, 
and  Rice  et  al.  are  oppellees— which  cises 
are  generally  known  as  the  'County  Ofllces 
Election  Cases.'  That  on  June  23,  A.  D.  1005, 
this  court  rendered  a  decision  In  each  of  the 
forecolng  causes,  but  anid  decisions  are  still 
under  the  control  of  and  subject  to  revision 
by  this  court  That  the  News-Times  Publish- 
ing Company  Is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Colo- 
rado and  engaged  In  publishing  two  dally 
newspnpers  In  the  city  and  county  of  Denver 
In  said  state  of  Colorado,  which  said  papers 
are  known  as  the  'Rocky  Mountain  News'  and 
the  'Denver  Times.'  That  on  the  24th  day  of 
June.  A.  D.  1905.  there  appeared  In  the  Den- 
ver Times,  one  of  said  newspapers,  so  pub- 
lished as  aforesaid.  In  the  editorial  columns 
thereof,  of  and  concerning  sold  causes  so 
pending  In  this  court  and  of  and  concerning 
this  court  and  tlie  Justices  thereof,  ond  the 
action  of  tills  court  with  reference  to  said 
causes,  a  certain  article.  In  the  words  follow* 
Ing;  that  is  to  say: 

""The  Elections  Decision. 

•"The  decision  rendered  yesterday  by  • 
majority  of  the  supreme  court  In  the  election 
cases  Is  the  most  far-reaching  and  porten- 
tlous  that  has  ever  been  rendpi;ed  by  any  court 
In  the  United  States.  For  the  first  time  In 
the  country's  Judicial  history  It  Is  announced 
that  the  people  may  omeiid  their  state  con- 
stitutions only  Just  so  far  as  a  supreme  court 
Is  willing  that  they  should.  With  the  twen- 
tieth amendment  as  much  a  part  of  the  con- 
stitution as  any  one  of  the  original  articles, 
with  the  addition  that  the  provisions  of  the 
twentieth  article  are  tlie  latest  expressions 
of  the  sovereign  will  of  the  people,  the  su- 
preme court  holds  that  portions  of  It  are  In- 
operative because  they  are  unconstitutional. 
In  other  words,  a  part  of  the  state  constitu- 
tion Is  unconstitutional — treating  constitu- 
tional provisions  as  though  they  were  state 
statutes  and  subject  to  be  annulled  by  meas- 
uring them  with  the  constitution  of  which 
they  are  a  part 

"'The  wrongs  that  this  decision  will  work 
are  Innnmerable  and  Irreparable.  The  chief 
scheme  of  government  under  the  twentieth 
amendment — ^the  consolidation  of  offices,  the 
retrenchment  In  salaries,  home  rule  In  local 
matters — ^are  all  practically  wlp*d  out  and 
the  old,  old  and  pernicious  order  of  things 
restored. 

"  The  people  of  St  Louis  and  San  Fran 
Cisco,  who  have  been  enjoying  the  full  bene- 
fits of  Just  such  a  system  of  government  as 
the  twentieth  amendment  prwvldva.  will  be 
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astonished  to  learn  that  they  no  longer  live 
In  a  republic — for  the  Colorado  supreme 
court  holds  that  such  a  government  is  so  un- 
republlcan  that  It  cannot  be  tolerated  in  Col- 
orado. 

"'What  next?  If  somebody  will  let  us 
know  what  next  the  utility  corporations  of 
Denver  and  the  political  machine  they  con- 
trol will  demand  the  question  will  be  an- 
swered.' 

"That  the  concluding  paragraph  of  said 
editorial  article  Is  as  follows:  'What  next? 
If  somebody  will  let  us  know  what  next  the 
utility  corporations  of  Denver  and  the  politi- 
cal machine  they  control  will  demand  the 
question  will  be  answered.'  Meaning  there- 
by that  this  court  and  the  Justices  thereof 
are  controlled  by  certain  corporations  and  by 
partisan  political  Influence,  and  were  so  con- 
trolled In  rendering  the  decision  in  said 
causes. 

"II. 

"The  Attorney  General  further  gives  the 
court  to  understand  and  be  informed  that 
on  the  25th  day  of  June,  A.  D.  19(»,  there 
appeared  on  the  first  page  of  the  Rocky 
Mountain  News,  one  of  said  newspapers,  so 
published  as  aforesaid,  a  certain  cartoon  and 
Illustration,  wherein  are  shown  caricatures 
of  five  meml)er8  of  this  court,  namely.  Chief 
Justice  Gabbert,  Mr.  Justice  Maxwell,  Mr. 
Justice  Bailey,  Mr.  Justice  Campbell,  and 
Mr.  Justice  Goddard,  and  wherein  Chief  Jus- 
tice Gabbert  is  represented  as  the  'Ix)rd  High 
Executioner'  in  the  act  of  beheading  certain 
persons  described  therein  (being  the  incum- 
bents of  certain  county  ofllces  and  the  liti- 
gants mentioned  In  the  foregoing  causes, 
pending  in  this  court),  with  display  head- 
lines in  large  letters  over  said  cartoon  and 
Illustration,  reading  as  follows,  namely :  'IF 
THE  REPUBLICAN  PARTY  HAS  OVER- 
LOOKED ANYTHING  FROM  THE  SU- 
PREME COURT  IT  WILL,  NOW  PROCEED 
TO  ASK  FOR  IT.'  Also  the  following  words 
appeared  therein  as  describing  this  court, 
namely:  'The  Great  Judicial  Slaughter-house 
and  Mausoleum.'  Thereby  meaning  and  In- 
tending to  convey  the  Impression  to  the  public 
that  this  court  and  the  several  members 
thereof,  and  especially  Chief  Justice  Gabbert, 
Mr.  Justice  Maxwell,  Mr.  Justice  Bailey,  Mr. 
Justice  Campbell,  and  Mr.  Justice  Goddard, 
were  and  are  influenced  by,  and  were  and 
are  under  the  control  of,  the  Republican 
party,  and  were  and  are  governed  by  politi- 
cal prejudice,  and  that  this  court  is  under 
the  domination  of  a  partisan  political  ma- 
chine and  of  certain  political  bosses,  and 
were,  at  the  time  of  rendering  said  decisions, 
and  are  at  the  present  time,  so  Influenced, 
controlled,  governed  and  dominated.  That 
the  said  cartoon  and  the  accompanying  head- 
lines, as  published  in  said  newspaper,  are  at- 
tached hereto  as  a  part  hereof  and  are  as 
follows:    ♦    •    • 


"HI. 
"The  said  Attorney  General  further  gives 
the  court  to  understand  and  be  Informed  that 
on  Monday,  June  26,  A.  D.  1905,  there  fur- 
ther appeared  in  the  said  Denver  Times  of 
said  day  and  date,  and  upon  the  first  page 
thereof,  of  and  concerning  the  said  election 
cases  so  pending  in  this  court,  and  of  and 
concerning  this  court,  and  of  and  concerning 
certain  of  the  Justices  thereof,  and  the  action 
of  said  court  and  of  the  said  Justices,  with 
reference  to  said  causes,  a  certain  article,  in 
words  and  figures  as  follows: 

"'A  Prophecy. 

*"To  the  Denver  Times: 

"  'Let  me  indulge  this  one  time  In  prophecy. 
I  feel  the  spirit  of  prophecy  moving  me.  I 
do  not  for  a  moment  imagine  that  I  may  be 
touched  by  the  divine  afflatus — I  have  mere- 
ly studied  the  decisions  of  tlie  supreme  court 
(meaning  the  Supreme  Court  of  the  state  of 
Colorado),  for  I  am  a  lawyer.  I  know  as 
common  history  the  influence  that  created 
the  majority  of  the  court  (meaning  the  Su- 
preme Court  of  the  state  of  Ciolorndo)  aa  it 
now  is  (meaning  thereby  that  undue  influ- 
ences were  brought  to  bear  In  appointing  cer- 
tain judges  of  said  court),  and  I  am  old  and 
experienced  enough  to  Judge  of  motives ;  and 
knowing  the  sponsors  of  the  Chief  Justice 
(meaning  Chief  Justice  Gabbert)  and  bis  col- 
league Goddard  (meaning  Mr.  Justice  God- 
dard), and  the  interest  they  control,  I  am 
convinced  that  their  Intervention  after  the 
last  election  to  overturn  the  senate  as  it 
stood,  and  to  bowl  out  (3ovemor  Adams  was 
not  merely  to  prove  themselves  powerful 
bosses,  or  to  advance  themselves  politically, 
but  it  was  to  carry  out  a  business  proposition 
that  means  millions  upon  millions  to  them, 
and  especially  to  William  6.  Evans,  the 
most  consciousless  boss  that  ever  bestrode  a 
suffering  people  (meaning  that  Chief  Justice 
Gabbert  and  Mr.  Justice  Goddard  were  under 
the  control,  directly  or  Indirectly,  throngb 
third  persons,  of  William  G.  Evans,  for  the 
purpose  of  carrying  out  certain  business 
propositions  which  would  bring  millions  upon 
millions  of  dollars  to  said  third  person,  un- 
named, and  especially  to  'William  G.  Evans). 
They  find  the  Denver  Charter  In  their  way. 
The  clauses  that  under  the  Rush  Amendment 
prohibited  the  granting  or  renewal  of  fran- 
chises is  an  obstacle  to  the  renewals  tmth 
Evans  and  Cheesman  must  soon  have,  or  the 
vision  of  Denver  continuing  their  lawful  prey 
for  half  a  century  will  vanish  as  the  morning 
mist  Their  activity  to  secure  a  court  that 
is  uWler  obligation  to  them  commences  and 
ends  with  these  franchises — hence,  my  pro- 
phecy (meaning  thereby  that  the  decisions 
of  this  court  and  the  so-called  election  cases 
Is  the  entering  wedge  for  finally  declaring 
the  Rush  amendment  unconstitutional,  and 
thus  obtain  for  Evans  and  Cheesman  the 
possibility  of  renewing  certain  franchises). 
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•"But  I  should  add  that  my  prophetic 
spirit  has  been  quicliened  by  a  conversation 
with  one  of  Boss  Evans'  coIlaVtorators,  which, 
though  guarded  as  to  the  court  (meaning 
the  Supreme  Court  of  the  state  of  Colorado), 
was  as  clean-cut  as  Denver's  bracing  morn- 
ing air  about  Evans'  and  Cheesman's  expec- 
tations. The  provisions  of  the  charter  re- 
quiring the  submission  of  the  extension  of 
franchises  mast  be  gotten  out  of  the  way — 
and  they  can  be  eliminated  from  their  busi- 
ness problems  only  by  the  total  destruction 
of  the  Rush  Amendment  and  the  charter 
(meaning  thereby  that  this  court  was  so  un- 
der the  influence  of  Evans  and  Cheesman 
that,  In  order  for  the  latter  to  get  an  exten- 
sion of  certain  franchises,  this  court  will 
render  an  opinion  declaring  the  Rush  amend- 
ment unconstitutional,  and  thus  destroy  the 
charter  of  the  city  and  county  of  Denver). 

"  'Ominous  Hints  from  Court 

"'Already  some  of  the  vital  features  of 
the  Amendment  and  Charter  have  been 
stricken  out  by  the  late  decision.  That  the 
sberilt  and  other  county  officers  may  not 
be  elected  in  the  spring  and  city  officers 
may  not  perform  their  duties,  as  decided  by 
the  court  (meaning  the  Supreme  Court  of 
the  state  of  Colorado)  is  not  so  important 
to  the  rest  of  the  governmental  scheme;  but 
the  savage  attack  made  by  the  court  (mean- 
ing the  Supreme  Court  of  the  state  of  Colo- 
rado) in  Its  opinion  on  the  entire  scheme — 
guarded,  but  plainly  inimical — Is  more  omin- 
ous than  the  materiality  of  the  question  de- 
cided. 

"  'Now  comes  my  prophecy.  Before  long — 
it  may  be  through  the  decision  upon  the  audi- 
torium bond  ordinance  (meaning  thereby 
case  No.  4,918,  now  pending  and  undeter- 
mined In  this  court,  entitled  the  "City  and 
County  of  Denver,  Appellant,  v.  Moses  Hal- 
lett.  Executor,  etc.,  Appellee"),  that  is  ex- 
pected before  the  court  adjourns — the  su- 
preme court  will  wipe  out  the  Rush  Amend- 
ment and  the  Denver  Charter  entire.  If  not 
altogether  In  the  auditorium  case  (meaning 
thereby  said  case  "No.  4,918),  that  opinion 
will  eliminate  more  of  the  charter  provisions, 
and  before  another  year  rolls  around,  amend- 
ment and  charter  will  be  no  more  (meaning 
thereby  that,  by  the  influences  exercised  over 
this  court  by  Evans  and  Cheesman,  this 
court,  in  order  to  carry  out  the  will  of  said 
parties,  will  so  decide  said  case  No.  4,918  as 
to  declare  unconstitutional  the  Rush  amend- 
ment, and  annul  the  Denver  charter  entire, 
or  else  eliminate  more  of  its  provisions). 

'"The  process  of  killing  by  elimination  is 
one  well  known  to  courts.  I  have  in  mind 
the  Income  tax  law  that  the  supreme  court 
of  the  United  States  declared  unconstitution- 
al. That  august  body  first  held  certain  pro- 
visions of  the  law  to  be  nnconstitutional  and 
while  what  remained  was  not  unconstitution- 
al It  held  that  it  was  altogether  improbable 
that  congress  would  have  passed  the  law 


with  the  nnconstitutional  provisions  elimi- 
nated; and  so  It  annulled  the  entire  law — 
the  constitutional  parts  of  It  as  well  as  tho 
unconstitutional  parta 

"  'Judge  Gabbert's  Change. 

'"The  application  of  this  to  the  Rush 
Amendment  and  the  Denver  charter  Is  pal- 
pable. I  can  see  through  the  windows  of 
my  mind  that  Judge  Gabbert  (meaning  Chief 
Justice  Gabbert)  has  never  forgiven  himself 
for  agreeing  with  Judge  Steele  (meaning  Mr. 
.Justice  Steele)  In  the  Sours  case — ^the  case 
that  upheld  the  Rush  Amendment  lie  had 
not  then  left  the  Democratic  party  and  lined 
up  politically  with  Evans,  Cheesman,  Heame, 
Guggenheim  and  C^.  Now  he  is  of  them, 
and  with  them,  and  that  makes  a  difference 
(meaning  thereby  that  Chief  Justice  Gabbert 
has  now  left  the  Democratic  party  and  join- 
ed the  Republican  party,  and  for  this  reason 
his  decisions  would  not  be  Just  and  fair). 

'"I  don't  Impugn  Judge  Gabbert's  (mean- 
ing Chief  Justice  Gabberfs)  motives.  I  have 
no  right  to.  Judges,  as  well  as  ordinary  mor- 
tals, are  largely  the  victims  of  their  environ- 
ments. So,  unconsciously,  moved  by  his  en- 
vironments— ^but,  of  course,  thQy  are  of  his 
own  making — the  Chief  Justice  (meaning 
Chief  Justice  Gabbert),  with  his  Brother 
Goddard  ,( meaning  Mr.  Justice  Goddard), 
and  his  Brother  Campbell  (meaning  Mr.  Jus- 
tice Campbell) — who  has  not  stood  in  need 
of  conversion — aided  by  the  late  Judge  of 
the  Court  of  Appeals  (meaning  Mr.  Justice 
Maxwell) — will  undo  the  Amendment  and 
Charter  piecemeal  and  then,  with  one  fell 
swoop,  cast  the  rest  Into  outer  darkness 
(meaning  thereby  that  the  said  Justices  of 
this  court  Influenced  by  Improper  motives, 
will,  by  the  decisions  of  this  court  Including 
those  rendered  in  said  election  cases,  and  the 
one  to  be  rendered  in  the  said  auditorium 
bond  case,  pending  and  undetermined,  declare 
the  Rush  amendment  unconstitutional  and 
destroy  the  charter  of  the  city  and  county 
of  Denver). 

"  'This  prophecy  Is  a  little  discursive,  you 
think.  I  think  so,  too.  For  I  might  have 
!)oIIed  it  down  Into  the  following  propositions 
and  left  it  to  the  public: 

"'First — ^The  Tramway  and  Water  Com- 
panies must  have  their  franchises  renewed. 
'  "  'Second — ^The  Rush  Amendment  until  ut- 
terly destroyed,  prohibits  the  extension  un- 
less by  a  vote  of  the  people. 

"'Third — ^This  the  Tramway  and  Water 
Companies  can  never  get 

"  'Wipe  Out  the  Rush  Bill. 

•"Fourth — The  Supreme  Court  by  the  proc- 
ess of  elimination  and  then  with  a  final 
swipe  at  what  is  left  will  annul  the  amend- 
ment and  charter  altogether. 

'"Fifth — ^And  then  the  corporations  will 
be  happy.  With  the  double-headed  machine 
they  have  constructed  in  Denver  a  city  coun- 
cil can  always  be  depended  upon  to  give  them 
what  they  demand  and  will  pay  for. 
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"  'But— I  Bpenk  It  advisedly— let  the  Tram- 
way and  Water  Companies  and  the  City 
Council  REMEMBER  PHILADELPHIA. 
What  was  done  there  can  and  will  be  done 
In  Denver.  THE  PUBLIC  ARE  MIGHTY 
IN  THEIR  WRATH  AND  WILL  NOT  SUB- 
MIT TO  BEING   ROBBED  WIIOLESALa 

"  'Publlcns. 
"  'Denver,  June  25,  1905.' 

"(Menning  thereby  that  the  tramway  and 
water  companies  control  this  court  and  cer- 
tain of  the  Justices  thereof,  and.  as  said  com- 
panies desire  their  franchises  to  be  renew'ed, 
that  this  court,  acting  under  such  undue.  In- 
fluences, win,  erroneously  and  contrary  to 
their  oaths  of  office,  render  a  decision  annul- 
ling the  Rush  amendment  and  destroying  the 
charter  of  the  city  and  county  of  Denver.) 

"IV 

"The  snid  Attorney  General  further  gives 
this  court  to  understand  and  be  informed 
that  on  Tuesday,  June  27,  A.  D.  1005,  there 
further  appeared  In  the  said  Denver  Times 
of  said  diiy  and  date,  and  on  the  first  page 
thereof,  of  and  concerning  said  election  cases 
80  pending  ofli  undetermined  In  this  court, 
and  of  and  concerning  this  court,  and  of  and 
concerning  certain  of  the  Justices  thereof, 
and  the  action  of  snid  court  and  of  said  Jus- 
tices with  reference  to  said  causes,  a  certain 
article,  In  words  and  figures  as  follows: 

"'Speer  Is  Now  Advancing  Excuses. 
"  'Mayor  Snys  Evans  Worked  to  Save  Demo- 


crats, but  Field  was  False. 


"•■» 


'Many  are  the  stories  being  told  by  the 
friends  of  the  victimized  county  ofllcials  who 
have  been  thrown  out  by  the  recent  famous 
decision  of  the  supreme  court  (meaning  the 
Supreme  Court  of  the  state  of  Colorado). 
One  thing  Is  certain,  that  William  G.  Evans 
has  been  posing  as  the  keeper  of  the  con- 
science of  the  court  (meaning  the  Supreme 
Court  of  the  state  of  Colorado),  In  all  mat- 
ters governmental  and  political.  Through  bis 
henchmen  he  had  talked  so  much  along  that 
line  that  the  Democratic  county  officials  com- 
mence to  believe  his  claims  were  actually  true, 
whether  true  or  not.  Of  course  the  otiiclals 
knew  that  Evans  was  chiefly  Instrumental  In 
the  legerdemain  of  last  winter  that  resulted 
in  the  supreme  court  (meaning  the  Supreme 
Court  of  the  state  of  Colorado)  being  organ- 
ized as  It  now  Is,  and  In  the  robbery,  of  the 
governorship  and  turning  the  stolen  office 
over  to  McDonald.  These  and  other  matters, 
now  so  notorious  that  It  Is  needless  to  men- 
tion them,  led  the  Democratic  officers  to  re- 
ligiously believe  in  the  power  that  Evans 
claimed  to  possess  In  high  Judicial  quarters. 
"  'The  officials  knew  that  Mayor  Speer  was 
deeply  concerned  about  the  Democratic  con- 
ference called  by  Senators  Teller  and  Patter- 
son, Ex-Governors  Thomas  and  Adams,  with 
Hon.  S.  W.  Belford,  because  be  claimed  It 
was  a  blow  aimed  at  him  and  might  sadly 


weaken  his  Influence  In  local  politics.  The 
mayor  had  done  much  talking  denouncing 
Senator  Patterson  and  Insisting  that  the  con- 
ference was  called  because  the  Senator  was 
his  enemy,  and  be  started  runners  over  the 
stat^  to  fix  state  committeemen  before  tbey 
had  come  to  the  conference  and  to  disturb. 
08  much  as  possible,  the  plans  for  tbe  con- 
ference. Several  Democratic  officials,  desir- 
ing Speer's  active  interference  with  Evans, 
and  through  Evans  wltb  the  powers — ^beld  a 
meeting  for  consultation.  The  result  of  tbe 
meeting  was  that  they  went  to  Mayor  Speer 
and  told  him  thot  If  he  would  Interpose  for 
them  wltb  Evans  that  the  decision  with 
which  they  were  threatened  might  be  avert- 
ed, they  would  stand  by  Speer  all  through 
the  conference,  and  In  the  future  would  back 
him  In  his  political  schemes.  Mayor  Speer 
gave  the  necessary  promise  and  the  officials 
withdrew,  much  relieved  as  to  their  future. 
(Meaning  thereby  that  Evans  bad  snob  un- 
due Influence  over  this  court  that  be  wait 
able  to  control  Its  decision,  and  could  Influ- 
ence or  coerce  said  court  Into  rendering  any 
opinion  he  so  desired  In  said  election  coses.) 

"'Mayor  Speer's  Excuse. 

"'It  Is  not  hard  to  Judge  of  the  astonish- 
ment of  the  officials  after  the  decision  of  tbe 
court  was  announced.  When  they  recovered 
from  the  excitement  Into  which  It  threw 
them,  they  went  to  Speer  to  berate  him  for 
his  faithlessness.  Speer  Insisted  that  be  bad 
done  what  he  bad  promised,  and  that  Evans 
had  done  all  he  could,  but  that  tbey  had  been 
backcapped  by  Field,  of  the  Telephone  Com- 
pany, and  that  Field  was  the  marplot  wbo 
defeated  Evans'  efforts.  (Meaning  thereby 
that  this  court  was  also  unduly  Influenced 
by  Field,  and  that  said  court  had  so  been 
Influenced  by  him  as  to  render  tbe  decision 
handed  down  In  the  said  election  cases.) 

"'Just  precisely  the  degree  of  good  faith 
that  Mayor  Speer  exercised  Is  problematical. 
It  Is  probable  that  he  did  the  best  he  could, 
but  It  Is  Idle  to  say  that  Bill  Evans  himself 
would  think  for  a-  moment  of  raising  bis 
hand  to  keep  the  Democratic  official^  In  pow- 
er when  he  could,  by  permitting  the  decision 
which  he  anticipated  to  be  rendered,  fill  all 
of  the  offices  with  his  Republican  henchmen, 
who  would  be  subject  to  no  Influence  outside 
of  those  he  exerted  himself.  So  long  as  Dem- 
ocrats held  offices,  however  friendly  they 
might  seem  to  be  to  him,  and  his  schemes  at 
present,  he  knew  that  a  sentiment  of  extreme 
hostility  against  him  and  his  plans  of  plun- 
der was  growing  In  the  Democratic  masses, 
not  only  of  Denver,  but  of  the  entire  state; 
and  he  also  knew  that  the  time  would  come 
when  those  In  office  who  claimed  to  be  Demo- 
crats would  be  compelled  through  public 
opinion  in  the  Democratic  party  to  either 
abandon  him  and  his  schemes,  or  abandon 
the  party  of  which  they  were  members. 
(Meaning  thereby  that  this  court  was  and 
could  be  unduly  Influenced  by  Evans,  so  a» 
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to  render  any  opinion  desired  by  blm,  and 
tbat  said  decisions  in  said  election  cases 
were  erroneously  decided  on  account  of  ttie 
said  undue  influence  of  Evans.) 

"'If  any  Democrat,  wliether  of  the  Erans 
type  or  any  otiier,  l>elieve8  for  a  moment  that 
Evans  would  remain  true  to  a  political  obli- 
gation when  the  Tramway  and  Water  Com- 
panies' interests  were  involved,  they  have 
known  the  man  to  little  purpose  for  twenty 
yenrs.  He  Is  in  politics  not  for  the  sake  of 
politics  nor  for  the  pleasure  it  gives  htm  to 
boss,  nor  is  he  moved  by  the  slightest  desire 
of  political  preferment  for  himself,  but  whol- 
ly and  solely  for  business  reasons.  Such  a 
man,  moved  by  such  impulses,  conld  remain 
true  to  no  party,  and  to  no  set  of  men  only 
80  lon$;  as  his  business  interests  could  be 
«erved  by  them.  Hence,  the  beautiful  manner 
In  which  he  has  baclccapped  and  double-cross- 
ed the  very  men  whom  he  put  in  office  a 
little  over'  a  year  ago  because  he  believed 
they  would  best  serve  his  business  ends. 
(Meaning  thereby  that  this  court  could  be, 
and  was,  unduly  influenced  by  the  said  Ev- 
ans, to  decide  said  cases  in  accordance  with 
bis  wishes.) 

"The  question  is  asked  by  a  fcooA  many 
•of  these  Democrats:  "What  will  Mayor 
Sperr  do  now  that  he  has  seen  his  colleagues 
upon  the  ticket  with  him  slaughtered  through 
aa  black  treachery  as  was  ever  concocted?" 

"'He  and  his  appointees  remain  the  only 
monument  of  the  deal  that  placed  them  all 
tn  ofllce.  Will  he  stand  by  and  use  his  of- 
fice for  the  development  of  Evans'  schemes 
after  Evans  has  done  his  part — and  it  was 
no  mean  part — toward  depriving  all  the  rest 
of  the  political  triumph  that  they  recorded 
when  they  were  elected?  (Meaning  that  Ev- 
ans had  undue  influence  over  this  court  and 
could  Influence  said  court  and  certain  of  the- 
Justices  thereof  to  render  decisions  favorable 
to  him,  and  that  he  had  so  used  such  influ- 
€nce  to  induce  the  court  to  render  certain  de- 
cisions favorable  to  blm  In  the  said  election 
cases,  although  the  same  was  contrary  to 
the  Interests  of  those  who  bad  assisted  blm 
in  the  election.)' 


.  "The  Attorney  General  further  gives  the 
court  to  understand  and  be  Informed  that 
on  Wednesday,  June  28,  A.  D.  1005,  there 
appeared  tn  the  said  Denver  Times  of  said 
-day  and  date,  of  and  concerning  said  elec- 
tion causes  so  pending  In  this  court,  and  of 
and  concerning  this  court,  and  of  and  con- 
<%ming  certain  of  the  justices  thereof,  and 
of  and  concerning  the  action  of  said  court 
with  reference  to  said  causes,  a  certain  ar- 
ticle, in  words  and  figures  as  follows: 

"'The  Press  and  the  Court& 

"Thinking  men  long  ago  concluded  that 
If  this  country  shall  ever  lose  Its  liberties  it 
will  be  through  the  Judiciary.  The  encroach- 
ments of  the  courts  upcHt  the  fundatnental 


principles  of  popular  government  have  been 
rapid  and  marked,  and  in  some  states  they 
are  proceeding  with  accelerated  speed. 

"The  power  conferred  upon  the  courts  to 
undo  the  work  of  both  legislatures  and  the 
people  Is  the  kernel  of  the  danger.  This, 
backed  by  the  power  to  punish  whoever  may 
criticise  them  In  an  unfriendly  spirit,  as  for 
contempt,  make  them  antagonists  of  the  peo- 
ple when  they  assume  to  assail  their  rights, 
not  only  formidable,  but  almost  unconquer- 
able. They  are  the  last  resort  for  whatever 
comes  within  their  Jurisdiction,  and  If  they 
are  without  Jurisdiction  they  may  usurp  It 
There  is  no  appeal  from  any  wrong  they 
commit  except  TO  THE  PEOPLE  themselves. 
The  Judiciary  is  the  one  department  of  gov- 
ernment that  may  Indict,  try  and  convict  for 
real  or  imaginary  offenses  against  what  it  is 
pleased  to  term  its  "dignity."  The  court  Is 
not  only  "Imperlo  In  iraperlum"  but  It  is 
'THE  STATE"  itself,  the  only  higher  tribu- 
nal being  "THE  PEOPLE." 

"  'And  what  is  a  court?  It  is  an  organiza- 
tion of  men — plain,  ordinary  men.  A  mau 
who  is  weak,  vain  or  corrupt  before  he 
reaches  the  bench  will  in  all  probability  be 
weak,  vain  and  corrupt  on  the  bench.  Usual- 
ly the  selection  of  Judges  Is  the  people's 
work,  but  not  Infrequently  public  affairs  so 
shape  themselves  tbat  men  without  con- 
science and  without  private  ends  to  serve 
succeed  in  foisting  tools  upon  the  bench,  and 
when  there  their  record  is  one  of  servility 
and  entails  reproach. 

"The  power,  the  almost  unlimited  power, 
held  by  courts  should  cause  them  to  approach 
its  exercise  with  chastened  hearts  and  nobility 
of  mind.  When  the  matters  to  be  determined 
affect  the  people  as  a  whole,  or  some  deliber- 
ate act  of  the  people  constitutionally  per- 
formed or  expressed,  nothing  but  the  most 
solemn  sense  of  the  highest  duty  should  lead 
courts  to  overturn  whathas  beendone.  Great 
courts,  and  courts  not  so  great,  but  neverthe- 
less conscientious,  have  always  moved  along 
these  lines;  and  great  courts  and  conscien- 
tious courts  never  leave  the  public  In  doubt 
as  to  the  cleanness  of  their  hearts  and  up- 
rightness of  their  motives  in  the  performance 
of  duty. 

"  'If  there  is  one  department  of  the  govern- 
ment more  than  another  tbat  should  receive 
the  scrutiny  of  the  public  press  it  is  the  Ju- 
diciary. The  tremendous  power  it  possesses 
for  good  or  evil ;  its  unrestrained  and  nnre- 
stralnable  power  by  the  people,  all  demand 
that  upon  proper  occasions  and  especially 
when  dealing  with  matters  of  grave  public 
concern,  it  should  be  frankly,  fairly,  but 
above  everything  else  FEARLESSLY  criti- 
cised— ^not  In  a  spirit  of  personal  animosity, 
but  having  in  mind  tlie  highest  good  of  the 
state  and  for  the  preservation  of  the  true 
dignity  and  Influence  of  Just  and  honorable 
courts.  The  Journal  is  cowardly  and  a  trait- 
or to  the  cause  of  Justice  and  the  people 
which  conscious  tbat  grave  wrongs  have  been 
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coinmltted  by  courts,  and  especially  the  high- 
est courts,  will  through  fear  of  prison  bars 
or  heavy  fine,  or  both,  remain  silent  or  crit- 
icise the  wrong  with  less  than  manly  frank- 
ness. 

"  'By  concert,  the  two  corporation  papers 
of  Denver — the  Post  and  the  Republican — 
have  demanded  that  the  editor  of  this  paper 
shall  be  prosecuted  and  Imprisoned  for  deal- 
ing with  certain  doings  of  judges  during  the 
past  year  (meaning  thereby  the  judges  of 
this  honorable  court)  and  with  the  Supreme 
Court's  recent  charter  decision.  The  occur- 
rances  of  the  past  year  in  which  judges  have 
been  the  principal  actors — using  their  tre- 
mendous power  against  men  and  parties  and 
measures — have  seemed  totheTimes  to  merit 
the  fullest  criticism  and  that  no  reasonable 
censure  could  be  too  severe.  (Meaning  there- 
by the  judges  of  this  court  and  that  this 
court  and  the  judges  thereof,  In  the  decisions 
rendered  by  said  court  and  the  judges  there- 
of, were  prejudiced,  and  were  not  actuated 
by  honest  motives,  and  that  they  were  influ- 
enced by  political  bias  and  prejudice.) 

•"With  the  feelings  that  the  course  of 
these  judges  (meaning  the  judges  of  this 
court)  aroused  in  the  breast  of  this  editor, 
the  wonder  seems  to  him  now  that  the  criti- 
cisms the  Times  contained  have  been  so  mod- 
erate and  reserved.  If  all  the  doings  of  last 
winter — the  relation  and  connection  of  cer- 
tain judges  (thereby  meaning  the  judges  of 
this  honorable  court)  with  the  legislature  and 
with  the  heads  of  great  corporations,  and 
with  the  appointing  power  of  the  state  could 
be  uncovered  the  public  would  be  astounded. 
(Meaning  that  this  honorable  court  and  the 
several  judges  thereof  were  corrupt,  partisan, 
and  improperly  Influenced.) 

"'The  course  of  the  Post  and  Republican 
Is  merely  the  will  of  their  corporation  owners 
— the  Republican  always,  the  Post  for  the 
present  in  return  for  the  price  paid  for  Its 
services.  Doubtless  Mr.  Evans  and  Mr. 
Cheesman  and  Mr.  Heame  feel  that  impris- 
onment or  fine  will  either  weaken  the  in- 
fluence of  the  Times  or  palsy  the  band  of  Its 
editor.  The  co-operation  of  the  Republican 
and  the  Post,  pursuing  precisely  the  same 
line,  using  exactly  the  same  argument,  mak- 
ing identically  the  same  demands  show  the 
corporation  source  of  the  orders  and  the  cor- 
poration service  In  which  they  are  engaged. 
But  the  Times  mildly  but  firmly  Informs 
these  corporation  mouthpieces  that  the  Times 
can  as  well  be  edited  with  its  editor  behind 
the  bars  as  from  the  editorial  room  of  the 
paper,  and  perhaps  the  more  effectively 
arouse  the  public  to  its  danger. 

'"If  there  could  be  in  fact  an  Investiga- 
tion! If  there  could  be  a  tribunal  before 
which  under  proper  process  no  man,  high  or 
low,  could  shield  himself  from  the  probe  of 
the  examiner !  If  the  heads  of  the  great  cor- 
porations and  those  whom  they  have  elevated 
could  be  forced  to  tell  the  story  of  last  win- 
ter's saturnalia  of  crime  under  the  guise  and 


pretense  of  the  law,  the  temple  they  have 
created  would  tumble  alwut  their  ears  and 
the  country  would  stand  appalled.  (Thereby 
meaning  and  imputing  to  this  honorable 
court,  and  the  several  judges  thereof,  base 
and  political  motives,  Improper  methods,  and 
dishonesty.)' 

"VI. 

"The  said  Attorney  General  further  gives 
the  court  to  understand  and  be  informed  that 
on  Friday,  June  30,  A.  D.  1905,  there  further 
appeared  in  the  said  Rocky  Mountain  News 
of  said  day  and  date,  and  upon  the  first  page 
thereof,  of  and  concerning  the  said  election 
cases  so  pending  In  this  court  and  undeter- 
mined, and  of  and  concerning  this  court,  and 
of  and  concerning  certain  of  the  justices 
thereof,  and  the  action  of  the  said  court  and 
of  the  said  justices,  with  reference  to  said 
causes,  a  certain  article  In  words  and  figures 
as  follows: 

"  'Senator  Patterson  to  be  Charged  with  (Don- 
tempt 

"'He  Expects  the  Citation  of  the  Supreme 

CJourt  of  the  State  to  be  Served  upon 

Him  To-Day,  and  will  Promptly 

Respond  to  the  Summons. 

"  *At  the  request  of  Chief  Justice  Gabbert 
and  Judge  Goddard,  of  the  Supreme  Court 
a  majority  of  the  grievance  committee  of  tho 
State  Bar  Association  met  on  Wednesday 
evening,  to  consider  the  request  of  the  above- 
named  judges  that  the  committee  recom- 
mend that  contempt  proceedings  be  Instituted 
against  Senator  Patterson,  for  articles  and 
cartoons  printed  in  The  News  and  The  Time<i, 
relating  to  the  court's  recent  charter  and 
other  decisions  and  actions.  The  meeting 
was  a  stormy  one,  and  though  Lucius  W, 
Hoyt  favored  recommendations  for  both  dis- 
barment and  contempt  proceedings,  the  reso- 
lution about  disbarment  was  voted  down  al- 
most unanimously.  The  question  of  con- 
tempt was  then  taken  up,  and  after  a  heated 
discussion  a  resolution  to  the  efltect  that  cer- 
tain of  the  editorials  and  cartoons  justified 
proceedings  for  contempt — though  the  reso- 
lutions, as  The  News  is  Informed,  did  not 
mention  Senator  Patterson  by  name.  The 
meeting  lasted  until  nearly  midnight  and  de- 
veloped much  opposition  to  any  action  what- 
ever, but  as  there  was  a  majority  of  the  com- 
mittee for  reporting  In  favor  of  proceedings 
for  contempt  all  of  the  committee  present 
finally  united  upon  the  modified  resolution 
that  was  adopted.  There  were  two  repre- 
sentatives from  the  Attorney  (Jeneral's  office 
present  who  at  times  participated  in  the  dis- 
cussion. Lucius  W.  Hoyt  was  particularly 
vicious  In  his  denunciation  of  Senator  Pat- 
terson, and  Insisted  upon  the  committee  go- 
ing to  the  fullest  length  against  him.  It  may 
be  mentioned  in  passing  that  Judge  Goddard 
is  President  of  the  State  Bar  Association 
(meaning  thereby  that  such  action  of  the 
said  committee  was  influenced  by  the  fact 
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that  Jndge  Goddard  was  President  of  tbe 
State  Bar  Association,  and  thereby  used  his 
Influence  for  the  above  resolution).  It  was 
stated  at  the  meeting  by  those  who  repre- 
sented the  Judges*  wishes  that  they  desired 
favorable  action  from  the  committee,  that  the 
court  might  have  the  moral  baci^lng  such  ac- 
tion would  give,  and  that  tbe  court  Intended 
to  proceed,  whether  the  committee  acted  fav- 
orably or  not  It  was  generally  understood 
that  the  papers  were  being  prepared  In  the 
Attorney  General's  oflBce  yesterday,  and  they 
will  probably  be  served  today. 

"  'When  the  above  facts  were  communicat- 
ed to  Senator  Patterson  yesterday  afternoon 
by  the  reporter,  he  said  to  him:  "I  had  ar- 
ranged to  go  to  Boulder  County  tomorrow 
on  business,  but  I  will  cancel  the  appoint- 
ment and  remain  here,  that  service  may  be 
had  upon  me  at  the  earliest  possible  mo- 
ment." 

'"When  asked  as  to  whether  the  proceed- 
ings would  Interfere  with  his  Philippine  trip, 
be  said:  "I  don't  know;  that,  of  course,  will 
remain  with  the  supreme  court  It  isn't  very 
Important  that  I  should  go,  yet  I  have  wished 
to  go.  to  learn  what  I  could  by  personal  In- 
vestigation of  conditions  In  our  trans-Paclflc 
possessions.  I  will  not  demur,  however,  If 
the  court  .takes  action  to  Interfere  with  the 
trip.  The  party  with  Secretary  Taft  will 
pass  through  Cheyenne  train  on  Sunday  even- 
ing, and  I  had  arranged  to  Join  them  there." 

"*"Of  course,"  continued  Senator  Patter- 
son, "I  will  promptly  comply  with  any  cita- 
tion from  the  court  As  to  the  articles  com- 
plained of  (meaning  the  said  articles  appear- 
ing In  the  Denver  Times  of  Jnne  24tb,  26th, 
27tb,  28th.  and  the  cartoon  appearing  in  the 
Rocky  Mountain  News  of  June  25th  In  regard 
to  and  concerning  the  said  election  cases  so 
pending  and  undetermined  In  this  court  and 
the  said  auditorium  bond  case  now  pending 
and  undetermined  herein,  and  of  and  concern- 
ing this  court  and  of  and  concerning  certain 
of  the  Justices  thereof,  and  the  action  of  said 
court  and  of  the  said  Justices  with  reference 
to  said  causes),  /  am  re»ponsible  for  every 
one  of  them,  and  either  wrote  or  approved 
of  them.  (The  Italics  are  our  own.)  I 
believe  they  were  fair  and  Just  criticism, 
and  fully  warranted  by  what  has  trans- 
pired. (Meaning  thereby  that  said  articles, 
referring  to  this  court  and  Its  action  In 
and  concerning  said  election  and  auditori- 
um bond  cases,  were  Just  and  fair,  and  were 
and  are  warranted  by  alleged  facts  In  connec- 
tion therewith.)  I  will  shirk  no  responsibil- 
ity, and  endeavor  as  best  I  can  to  demonstrate 
my  rleht  to  compose  or  approve  and  publish 
them."  (Meaning  thereby  that  said  articles 
concerning  this  court  and  certain  of  the 
Justices  thereof,  in  connection  with  said  de- 
cisions of  said  election  and  auditorium  bond 
cases,  are  true,  and  that  the  said  Thomas  M. 
Patterson  will  endeavor  to  demonstrate  said 
fact  and  will  farther  attempt  to  prove  said 
matters  before  this  court) 


"  •  "Yes,"  be  said,  "I  know  that  under  the 
circumstances  the  tribunal  to  try  me  will  be 
pretty  much  like  a  court  martial,  only  there 
win  be  no  reviewing  court  or  officer,  or  other 
tribunal  to  Interfere  with  whatever  the  court 
shall  decide.  I  consider  the  proceedings 
against  me  as  a  direct  assault  upon  the  free- 
dom of  the  press,  and  I  shall  defend  that 
ancient  and  Important  prerogative  of  a  free 
people  with  all  my  power.  (Meaning  thereby 
that  he  has  the  right  and  It  Is  his  duty,  to 
Impugn  the  honesty  and  integrity  of  this 
court  and  to  Interfere  with  the  due  admin- 
istration of  Justice,'  and  to  intimidate,  threat- 
en, and  coerce  this  court  and  the  Justices 
thereof  In  rendering  decisions  In  cases  pend- 
ing and  undetermined  before  said  court  and 
that  any  proceedings  to  compel  him  to  desist 
from  said  actions  concerning  cases  pending 
and  undetermined  before  this  court  Is  an  In- 
terference with  the  freedom  of  the  press,  and 
that  he  considers  It  bis  duty  to  insist  upon 
his  right  to  so  do.)  I  should  say  no  more 
now,  let  the  future  tell  the  story." ' 

"VII. 

"The  said  Attorney  General  further  gives 
tbe  court  to  understand  and  be  Informed  that 
tbe  respondent  tbe  News-Times  Publishing 
(Company,  on  the  days  and  dates  and  under 
the  circumstances  hereinbefore  mentioned, 
and  In  the  city  and  county  of  Denver,  state 
of  Colorado,  published  and  caused  to  be  pub- 
lished, permitted,  inserted,  and  authorized  the 
publication  of  each  of  the  several  defamatory 
articles  of  and  concerning  this  court  Its  Jus- 
tices, and  Its  action  in  the  foregoing  causes 
pending  and  undetermined,  which  appeared 
in  tbe  said  the  Rocky  Mountain  News  and 
the  Denver  Times,  as  hereinbefore  set  out 
That  the  respondent  Thomas  M.  Patterson, 
Is  one  of  tbe  directors  and  officers  and  Is  the 
owner  of  a  majority  of  the  capital  stock  of 
the  said  the  News-Times  Publishing  Company 
and  is  In  fact  the  manager  and  editor  In  chief 
of  the  said  newspapers,  tbe  Rocky  Mountain 
News  and  the  Denver  Times,  having  control 
and  supervision  of  the  articles  published 
therein,  and  dictating  the  editorials,  leading 
articles,  and  cartoons  printed,  published,  and 
appearing  In  each  of  said  papers,  and  that 
he  wrote,  approved,  caused  to  be  written, 
procured.  Instigated,  authorized,  edited,  pub- 
lished, permitted,  and  Is  responsible  for  each 
and  all  of  the  foregoing  articles  and  the  said 
cartoon  so  published  and  appearing  In  said 
newspapers,  as  hereinbefore  set  out  and  of 
and  concerning  this  court  Its  Justices,  and  of 
and  concerning  the  foregoing  causes  pending 
and  undetermined  In  this  court  and  tbe  action 
of  this  court  with  reference  thereto;  and 
caused  and  procured  the  said  newspapers 
containing  tbe  aforesaid  articles  and  cartoon 
to  be  extensively  and  generally  circulated  In 
the  city  of  Denver  and  throughout  the  state 
of  Colorado  on  the  dates  of  their  publication, 
as  hereinbefore  set  forth.  That  said  articles 
and  cartoon,  so  written,  printed,  published. 
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and  circulated,  reflect  upon  the  honor,  Integ- 
rity, and  purity  of  this  honorable  court,  and 
were  designed.  Intended,  and  calculated  to 
hold  up  to  public  opprobrium  and  to  Incite 
public  contempt  for  this  court  and  certain  of 
the  Justices  thereof,  and  for  the  purpose  of 
leading  the  people  of  this  state  to  distrust  the 
fairness  and  Impartiality  of  the  decisions  of 
this  court,  and  for  the  further  purpose  of 
Influencing,  intimidating,  and  coercing  this 
court  and  the  Justices  thereof  in  the  final 
decision  of  said  election  cases,  and  In  render- 
ing an  opinion  In  the  so-called  auditorium 
bond  case.  No.  4,918.  now  pending  and  under 
consideration  and  undetermined  by  this  court. 
That  Siild  articles  and  cartoon  were  further 
intended  to  Impede  and  corrupt  the  due  ad- 
ministration of  Justice  with  reference  to  said 
causes  in  this  court  and  to  Impute  to  this 
court,  and  certain  of  the  Justices  thereof, 
unworthy  motives  and  dishonorable  conduct, 
tending  to  bring  this  court  and  Its  Justices 
Into  disrepute  and  to  destroy  the  respect  of 
the  public  for  this  court,  for  Its  decisions. 
Its  honesty,  integrity,  and  its  dignity. 

"Wherefore,  the  said  Attorney  General 
asks  leave  to  file  this  information  In  the  name 
of.  and  on  behalf  of.  the  people  of  the  state  of 
Colorado,  and  prays  the  consideration  of  this 
honorable  court  In  the  premises,  and  move's 
the  court  for  a  rule  upon  the  respondent, 
Thomas  M.  Patterson,  to  be  and.  appear  In 
this  court  on  a  day  to  be  named  and  show 
cause.  If  any  he  has,  why  he  shbuid  not  be 
held  In  contempt  of  this  court,  and  punished 
accordingly  for  the  publication  and  circula- 
tion of  said  articles  and  cartoon,  as  afore- 
said.   N.  C.  Miller,  Attorney  General. 

"No.  5fi81.  In  the  Supreme  Court  of  the 
State  of  Colorado.  The  People  of  the  State 
of  Colorado,  ex  rel.  the  Attorney  General  of 
the  State  of  Colorado,  Relator,  v.  The  News- 
Times  Publishing  Company,  a  corporation,  and 
Thomas  M.  Patterson,  Respondents.  AflJ- 
davlt  N.  C.  Miller,  being  first  duly  sworn, 
deposes  and  says:  That  he  is  Attorney  Gen- 
eral of  the  state  of  Colorado,  and  that  the 
allegations  made  by  him  as  Attorney  General 
In  the  Information  filed  In  the  above-entitled 
cause  In  the  Supreme  Court  of  the  state  of 
Colorado,  on  the  30th  day  of  June,  A.  D.  1905, 
are  true  to  the  best  of  his  knowledge  and 
belief.     N.  C.  Miller,  Attorney  General. 

"Subscribed  and  sworn  to  before  me,  this 
21st  day  of  October,  A.  D.  1905.  Horace  G. 
Clark,  Clerk  of  the  Supreme  Court  of  the 
State  of  Colorado,  by  James  Perchard,  Dep- 
uty.   [Seal.]" 

Pursuant  to  an  order  of  court  based 
upon  this  Information,  a  citation  issued  with 
copy  of  information  attached  of  date  June 
30th,  returnable  October  23d,  requiring  re- 
sr)""d<>nt  to  show  cause  why  he  shonid  not  be 
beld  In  contempt  because  of  the  publications 
set  out  in  the  information.  Upon  the  date  of 
Its  Issuance  the  citation  was  personally 
served  in  the  city  of  Denver.  Before  its 
retui-n  day  the  Attorney  General,  upon  notice 


and  leave,  verified  the  Information.  The 
order  permitting  verification  was  over  the 
objection  of  respondent,  and  subject  to  bU 
right  to  question  the  correctness  of  the  order 
and  the  sufficiency  of  the  verification.  Octo- 
ber 23d  respondent  moved  to  quash  the  Infor- 
mation, a  copy  of  which  motion,  omitting  the 
capt.jn.  Is  the  following: 

"Comes  Thomas  M.  Patterson,  respondent 
In  the  above-styled  cause,  appearing  person- 
ally, and  also  by  Henry  M.  Teller,  Charles  S. 
Thomas,  Sterling  B.  Toney,  Harvey  RiddelU 
James  H.  Blood,  Samuel  W.  Belford,  John  A. 
Rush,  and  Richardson  &  Hawkins,  bis  attor- 
neys, and  moves  the  court  to  quash  the  Infor- 
mation and  writ  in  the  above-entitled  caoae, 
and  as  grounds  of  motion  respondent  alleges: 

"First  That  said  Information  and  this 
prosecution  against  respondent  Is  in  violation 
of  and  contrary  to  section  10  of  article  2  of 
the  Constitution  of  the  state  of  Colorado, 
providing  that  no  law  shall  be  passed  impair- 
ing the  freedom  of  speech ;  and  that  every 
l>er8on  shall  be  free  to  speak,  write,  or  pub- 
lish whatever  he  will  on  any  subject  being 
responsible  for  all  abuse  of  that  liberty ;  and 
that  in  all  suits  and  prosecutions  for  libel 
the  truth  thereof  may  be  given  In  evidence, 
and  the  Jury,  under  the  directions  of  the 
court  shall  determine  the  law  and  the  fact. 

"Second.  That  said  Information,  and  this 
prosecution  against  respondent  Is  In  violation 
of  and  contrary  to  section  7  of  article  2  of  the 
Constitution  of  the  state  of  Colorado,  and 
partlcTilarly  that  part  of  said  section  which 
provides  that  no  warrant  to  seize  any  person 
shall  issue  without  probable  cause  supftorted 
by  oath  or  affirmation  reduced  to  writing. 

"Third.  That  said  Information  and  thia 
prosecution  against  resi>ondent  Is  In  violation 
of  and  controry  to  section  25  of  article  2  of 
the  Constitution  of  the  state  of  Colorado, 
which  provides  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law. 

"Fourth.  That  said  Information  and  this 
prosecution  against  respondent  is  In  violation 
of  and  contrary  to  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States,  and 
particularly  that  part  of  said  amendment 
which  provides  that  no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immimltles  of  citizens  of  the  United 
States,  nor  deprive  any  person  of  life,  liberty, 
or  property,  without  due  process  of  law,  nor 
deny  to  any  person  the  equal  protection  of  the 
law. 

"Fifth.  That  said  Information  does  not 
contain  or  set  forth  facts  sufficient  to  consti- 
tute or  charge  against  this  respondent  tbo 
offense  of  contempt 

"Sixth.  That  said  Information  shows  on  Its 
face  that  the  respondent  Is  not  guilty  of  con- 
tempt of  the  Supreme  Court  or  of  any  Judge 
or  Judges  of  said  court 

"Seventh.  That  the  said  Information  on 
which  the  rule  to  show  cause  was  Issued  was 
and  Is  an  unverified  Information.    That  no 
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affldiiTlt  was  made  or  filed  or  presented  to 
the  court  at  or  prior  to  the  filing  of  said 
information,  and  the  making  and  issuance  of 
the  rule  to  show  cause  was,  as  is  shown  by 
the  record,  made  and  issued  solely  and  alone 
upon  and  because  of,  and  was  based  solely 
upon,  the  statements  contained  In  said  un- 
verified information,  and  this  court  was  and 
is,  because  of  the  matters  and  things  afore- 
said, without  Jurisdiction  to  order  or  issue 
said  rule  or  to  require  respondent  to  answer 
or  show  cause  herein. 

"Eighth.  That  the  affidavit  of  N.  C.  Miller, 
Attorney  General,  which  was'  filed  In  this 
cause,  was  filed  on  October  21, 1905,  and  after 
the  filing  of  the  information  and  the  tssuan<-e 
of  the  rule  to  show  cause,  and  is  made  only 
upon  information  and  belief,  and  does  not 
give  tlie  court  Jurisdiction  to  proceed  witli 
this  cause,  and  said  aflldavit  Is  of  no  effect  or 
validity. 

"Ninth.  That  the  said  Information,  and  the 
allegations  and  statements  therein  contained, 
show  that  this  court  has  no  Jurisdiction  to 
cite  respondent  to  show  cause  why  be  should 
not  be  punished  for  contempt 

"Wherefore,  the  respondent  prays  Judgment 
of  the  court,  quashing  the  information  and 
writ  in  this  cause;  the  respondent  liereby 
reserving  to  himself  the  right  to  malce  answer 
and  showing  In  the  event  of  this  motion  being 
overruled.  Thomas  M.  Patterson,  Appearing 
in  Person,  and  Henry  M.  Teller,  Charles  S. 
Thomas,  Sterling  B.  Toney,  Harvey  Rlddell, 
James  H.  Blood,  Samuel  W.  Belford,  John  A. 
Rush,  Richardson  &  Hawkins,  His  Attor- 
neys." 

This  motion  to  quash  was  heard  on  Octo- 
ber 30th,  and  on  November  13th  overruled. 
Thereupon  respondent  answered,  a  copy  of 
which  answer,  omitting  the  caption,  is  the 
following : 

"Answer  of  Respondent  Thomas  M. 
Patterson. 

"Comes  now  the  above-named  respondent, 
Thomas  M.  Patterson,  in  his  own  proper  per- 
son, and  by  Henry  M.  jTeller,  Charles  S. 
Thomas,  Sterling  B.  Toney,  Harvey  Rlddell, 
James  H.  Blood,  Richardson  &  Hawkins,  S. 
W.  Belford.  and  John  A.  Rush,  his  attorneys, 
and  the  said  respondent,  being  required  to 
show  cause  why  he  should  not  be  punished 
for  contempt  In  and  for  the  writing  and  pub- 
lication of  certain  articles  In  the  ■  Rocky 
Mountain  News  and  the  Denver  Times,  al- 
leged to  be  of  and  concerning  the  said  Su- 
preme Court  of  the  state  of  Colorado,  and 
some  of  the  Judges  thereof,  doth  make  answer 
to  the  said  information,  as  follows : 

"He  denies  that  the  cases  mentioned  In  the 
information,  except  case  No.  4,918,  entitled 
'City  and  County  of  Denver,  Appellant,  v. 
Moses  Hallett,  Executor,  etc..  Appellee,'  were, 
at  the  time  mentioned,  pending  in  the  said 
court;  but,  as  to  the  said  cases,  except  said 
case  No.  4,918,  he  avers  that  the  said  Su- 
preme Court  bad,  at  and  before  the  time  of 


the  publication  of  said  articles  in  the  said 
News  and  Times,  rendered  its  opinion  there- 
in, and  had  decided  the  said  cases,  after 
final  argument  and  submission,  and  had  or- 
dered the  entrance  of  a  final  order  and 
Judgment  In  each,  except  that  the  time  had 
not  elapsed  within  which  motions  fqr  rehear- 
ing might  be  filed  by  parties  thereto,  and  that 
8ut>sequently  the  said  Supreme  Court  over- 
ruled the  motions  for  rehearing  in  each  of 
said  cases,  affirming  its  former  orders  and 
Judgments  entered  therein,  except  as  to  cases 
numbered  5,622,  5.C55,  5,060,  6,a37,  4,976,  and 
4,980,  in  which  it  amended  Its  orders  po  tbnt 
the  Democratic  office  holders  affected  thereby 
would  be  the  sooner  ejected  from  the  public 
offices  they  then  held  and  for  the  possession 
of  which  said  suits  were  waged,  and  a  fuller 
reference  to  said  final  orders  will  hereinafter 
be  made. 

"Respondentadmitstheincorporation  of  the 
said  the  News-Times  Publishing  Compnny, 
and  the  publication,  by  said  company,  of  the 
said  the  Rocky  Mountain  News  and  the  said 
the  Denver  Times ;  and  be  admits  that  be  is 
the  principal  stockholder  of  said  compnny, 
that  he  Is  the  editor  of  said  papers,  and  that 
the  said  several  articles  contained  and  set 
forth  In  the  information  herein  were  either 
written  by  him  and  published  with  his  ap- 
proval and  consent,  or  were  published  with 
his  approval  and  consent,  except  that  the 
headline  alleged  to  be  above  and  associated 
with  the  cartoon  of  which  complaint  is  made 
in  said  information  was  not  written  or  ap- 
proved by  resjiondent  before  its  publication, 
and  further  that  the  subheads  contained  tn 
said  articles  were  not  written  or  approved 
by  respondent  before  their  publication;  and 
he  avers  that  the  said  alleged  headline,  asso- 
ciated in  the  said  information  with  the  said 
cartoon,  was  not  connected  or  intended  to  be 
connected,  in  any  way  whatever,  with  the 
said  cartoon,  but  that  It  was  the  headline 
prepared  by  the  news  editor  of  the  said  the 
Rocky  Mountain  News  as  the  introduction  to 
another  and  different  article  printed  Im- 
mediately thereunder  and  in  the  extreme 
right-hand  column  on  the  first  page  of  the 
said  the  Rocky  Mountain  News.  He  avers 
that  the  only  words  associated  or  connected 
with  the  said  cartoon,  in  the  said  publication, 
followed  and  were  printed  underneath  the  • 
said  cartoon,  and  are  quoted  correctly  in  said 
information.  He  denies  that  any  of  tlie 
innuendoes  inserted  in  the  bodies  of  the  said 
article  or  associated  with  them  by  the  said 
Attorney  General  In  his  said  information,  ex- 
cept such  as  identify  the  said  Supreme  Court 
or  Judges  thereof  with  reference  to  the  terms 
'court'  and  'Judge'  or  'Judges,'  are  Just  or 
warranted  by  the  text  of  the  articles,  or  any 
part  thereof,  to  which  the  said  innuendoes 
relate;  on  the  contrary,  he  avers  that  the 
said  Innuendoes  are  unwarranted  by  the  lan- 
guage to  which  they  are  applied,  and  are 
strained  and  unwarranted  in  connection  with 
the   said   articles,    and   that,   without   said 
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Innuendoes,  be  denies  that  the  said  articles 
or  any  of  ttaem  are  contemptuous  of  the  said 
Supreme  Court  or  of  any  of  its  judges;  but 
avers  that  the  said  articles  and  the  said  car- 
toon are  legal  and  Justiflabie  comment  upon 
grave  and  important  public  issues,  upon  Is- 
sues that  are  interwoven  with  our  system  of 
government,  with  the  sanctity  of  the  ballot 
box,  the  right  of  honest  voters  to  cast  their 
ballot  and  have  them  counted,  the  supremacy 
of  acltnowledged  constitutional  statutes  over 
the  views  and  desires  of  courts  or  judges,  the 
proper  enforcement  of  the  law  by  which  those 
declared  to  be  elected  to  public  office,  in  man- ' 
ner  and  form  as  by  the  Constitution  and  laws 
of  Colorado  provided,  shall  receive  their  cer- 
tificates of  election,  and  of  the  electorial 
rights  of  the  mass  of  the  voters  of  Colorado — 
80  that  those  lawfully  declared  to  be  elected 
shall  be  inducted  into  office  and  hold  the 
same  as  by  statute  made  and  provided  and 
the' recognized  laws  of  the  land,  until  they 
shall  be  deprived  of  them  by  due  process  of 
law.  That,  as  to  the  articles  and  cartoon  so 
charged  in  the  said  information  to  be  deroga- 
tory to  the  Supreme  Court  and  certain  of  its 
judges,  respondent  avers,  as  justification,  the 
existence  of  the  following  facts  and  the  oc- 
currence of  the  events  hereinafter  set  forth, 
before  their  publication :  He  avers  that  the 
Supreme  Court  of  the  state  of  Colorado,  prior 
to  and  until  April,  A.  D.  1905,  was  composed 
of  three  Supreme  Court  Justices,  one  of  them 
being  denominated  'Chief  Justice'  of  the  Su- 
preme Court,  and  the  other  two  'Associate 
Justices';  and  that,  during  the  happening  of 
the  events  transpiring  prior  to  the  5th  day  of 
April,  1905,  William  H.  Gabbert  wa»  the  said 
chief  justice  of  said  court,  and  John  Camp- 
bell and  Robert  W.  Steele  were  the  associate 
Justices.  That,  through  and  by  means  of  a 
constitutional  amendment  duly  submitted  to 
and  ratified  by  the  people  of  the  state  of 
Colorado,  the  Court  of  Appeals  of  said  state 
was  abolished  and  the  membership  of  the 
Supreme  Court  of  the  state  increased  from 
three  to  seven.  That  by  said  amendment, 
two  of  the  Judges,  to  wit  Messrs.  Maxwell 
and  Gunter,  were  transferred  to  and  became 
members  of  the  said  Supreme  Court;  and  It 
was  provided  therein  that  the  Governor  of 
the  state  of  Colorado  should  appoint  two 
additional  justices  for  said  Supreme  Court, 
and  that  the  said  amendment,  the  abolition  of 
the  said  Court  of  Appeals,  the  transfer  of  the 
said  judges  from  the  Court  of  Appeals  to 
become  justices  of  the  Supreme  Court,  and 
the  appointment  of  said  Judges  by  the  Gov- 
ernor of  this  state,  were  to  take  effect  and 
be  in  force  from  the  5th  day  of  April.  A.  D. 
1905,  and  not  before;  and  that,  during  the 
happening  of  the  events  transpiring  subse- 
quent to  the  said  5th  day  of  April,  1905,  the 
said  Supreme  Court  consisted  of  Chief  Jus- 
tice Gabbert  and  Associate  Justices  John 
Campbell,  R.  W.  Steele,  J.  C.  Gunter,  John 
M.  Maxwell,  Luther  M.  Goddard,  and  George 
W.  Bailey, 


"And  respondent  further  avers:  That  one 
James  H.  Peabody  had  been  Inaugurated  the 
Governor  of  Colorado,  upon,  to  wit,  the  13th 
day  of  January,  A.  D.  1903,  and  was  to  hold 
the  said  office  until  the  10th  day  of  January. 
1905.  That  a  large  number  of  corporations, 
some  railroad,  some  Industrial,  and  others 
that  are  denominated  'Public  Utility  Corpo- 
rations,' some  of  which  were  organized  under 
the  laws  of  other  states  and  others  under  the 
laws  of  Colorado,  all  of  which  were  doing 
business  In  the  state  of  Colorado,  held  and 
controlled  large  property  Interests  therein 
and  employed  a  very  targe  number  of  labor- 
ers in  operating  and  managing  the  same. 
That  the  said  .Tames  H.  Peabody  had  so  con- 
ducted himself.  In  the  office  of  Governor,  In 
his  dealings  with  labor  unions  and  the  use 
of  the  National  Guard  of  this  state  to  sup- 
press Jtnd  drive  out  of  the  state  certain  labor 
unions,  and  in  the  lawless  arrest,  incarcera- 
tion, and  deportation  from  the  state  of  many 
hundreds  of  citizens  whose  only  offense  was 
their  connection  with  obnoxious  labor  unions, 
all  at  the  request  and  with  the  approval  of 
many  of  the  corporations  hereinafter  men- 
tioned, that  he  became  and  was  very  un- 
popular with  the  people  of  Colorado;  that  of 
the  said  corporations  before  mentioned  the 
Denver  City  Tramway  Company,  the  Denver 
Union  Water  Company,  the  Colorado  Fuel  & 
Iron  Company,  the  Victor  Fuel  Company,  the 
American  Smelting  &  Refining  Company,  the 
Denver  &  Rio  Grande  Railway  Company,  the 
Colorado  &  Southern  Railway  Company,  the 
Union  Pacific  Railway  Company,  and  a  cer- 
tain combination  of  gold  mining  corporations, 
conducting  business  in  the  Cripple  Creek  min- 
ing district  and  generally  known  as  and  called 
the  'Mine  Owners'  Association,'  together  with 
other  such  corporations  and  companies,  deter- 
mined, through  their  agents  and  representa- 
tives, to  secure  the  renomlnatlon  of  the  said 
Peabody  by  the  Republican  state  convention 
for  the  office  of  Governor  and  his  election  to 
said  office.  That  the  said  Peabody  had,  by  his 
said  administration,  made  himself  very  ob- 
noxious to  the  great  mass  of  the  voters  of  the 
Republican  party  of  the  state  of  Colorado. 
That  without  large  sums  of  money  to  be  ex- 
pended to  Influence  the  selection  of  delegates 
to  said  Republican  state  convention,  to  l>e 
held  In  the  early  fall  of  the  year  1904,  it  was 
recognized  that  it  would  be  next  to  Impossible 
to  renominate  him  for  the  said  office  That, 
among  other  things  that  induced  the  said 
corporations,  through  their  agents  and  repre- 
sentatives, to  determine  to  secure  the  renom- 
lnatlon and  re-election  of  the  said  Peabody, 
was  their  wish  to  secure  irom  him  (If  he 
should  be  so  renominated,  and  whether  he 
was  elected  or  not)  the  nomination  of  two 
supreme  Judges  that  the  Governor  was  au- 
thorized to  appoint  under  the  said  constitu- 
tional amendment,  whom  said  corporations, 
through  their  agents  and  representatives, 
would  decide  upon — to  the  end  that  the  said 
utility  corporations  might  obtain  decisions 
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from  the  Supreme  Court  confirming,  extend- 
ing, and  securing  to  them  immensely  valuable 
fmnchiscs  In  the  city  and  county  of  Denver, 
and  that  the  said  railroad  and  other  corpo- 
rations might  obtain  decisions  favorable  to 
them  in  the  many  cases  In  which  they  are 
being  constantly  Involved,  and  that  they 
might  prevent  from  being  overruled  the  deci- 
sion in  a  certain  case  that  they  considered  of 
vital  importance  to  their  corporations  and  the 
conducting  of  their  business  in  the  state  of 
Colorado,  popularly  known  as  the  "Moyer  De- 
cision." That,  being  so  moved  and  Influenced, 
and  the  said  James  H.  Peabody  earnestly  d>v 
siring  to  be  renominated  and  re-elected  to 
the  said  ofBce  of  Governor,  the  said  Peabody 
and  the  said  agents  and  representatives  of 
the  said  corporations  did,  in  the  fall  of  1904, 
enter  into  a  contract  and  agreement  by 
which,  among  other  things,  it  was  agreed  by 
the  said  Peal)ody  that.  If  he  should  be  renom- 
inated and  re-elected  through  and  by  the 
agency  of  the  said  corporations  and  the 
money  they  might  expend  therefor,  he,  the 
said  James  H.  Peabody,  would  permit  the 
agents  and  representatives  of  the  said 'corpo- 
rations to  name  the  persons  for  the  two 
Judgeships,  and  that  he  would  nominate,,  for 
confirmation  by  the  Senate  of  the  next,  the 
Fifteenth,  General  Assembly  of  the  state  of 
Colorado,  the  persons  so  named  to  him  for 
the  two  Judgeships  of  the  Supreme  Court  that 
were  to  be  filled  by  the  appointment  of  the 
Governor  as  aforesaid;  and  that  the  said 
corporations  did  agree.  In  consideration  of 
the  foregoing  pledge  by  the  said  Peabody, 
that  they  would  undertake  to  nominate  him 
and  elect  him  to  the  ofBce  of  Governor.  On 
Information  and  belief  respondent  avers  that 
these'  corporations,  through  said  agents  and 
representatives,  did,  to  carry  out  the  said 
agreement  and  to  secure  the  renominatlon  of 
the  said  Peabody,  contribute  and  pay,  to  wit, 
the  sum  of  f40.000,  or  thereabouts,  which 
was  to  be  expended  to  secure  the  renomina- 
tlon of  the  said  Peabody.  That  more  largely 
through  the  agency  of  said  corporations  than 
by  any  other  means,  the  said  Peabody  was  re- 
nominated, and  thereupon  the  said  corpora- 
tions, through  the  said  agents  and  representa- 
tives, did  agree,  among  themselves,  to.  and 
they  did,  contribute  the  sum,  to  wit,  of  $200.- 
000,  to  be  expended  by  them  in  securing  the 
re-election  of  the  said  Peabody ;  and  the  said 
sum  of  1200.000  was  contributed  and  paid  by 
said  corporations,  each  in  proportion  to  thf 
amount  each  had  been  assessed  for  taxation 
In  the  state  of  Colorado  for  the  year  1903. 
That,  notwithstanding  this  and  other  large 
sums  of  money,  amounting  In  the  aggregate 
to  many  additional  thousands  of  dollars,  all 
of  which  was  expended  largely  to  corrupt  the 
voters  of  the  state  of  Colorado  and  election 
officers  In  different  parts  of  the  state,  on  or 
before  the  said  election  day,  the  said  James 
H.  Peabody  was  defeated  by  Alva  Adams  for 
the  said  offl"C  t)f  Governor;  the  official  re- 
turns of  said  election  showing  that  he  was 


so  defeated  by  more  than  9,000  votes.  That, 
after  the  said  election,  and  after  it  was 
known  that  the  said  Peabody  was  defeated, 
the  original  conspiracy  entered  into  by  the 
corporations  aforesaid  and  the  said  Peabody 
was  extended,  and  the  said  Peabody  and  the 
said  corporations  did  agree,  through  them- 
selves, their  agents,  and  other  evil-minded 
persons,  to  persuade  coerce,  intimidate,  and 
debauch  so  many  of  the  Republican  members 
of  the  General  Assembly  as  they  could,  to,  If 
possible,  induce  the  Legislature,  when  as- 
sembled in  Joint  convention,  canvass  the  re- 
turns for  Governor  and  other  state  officers, 
in  violation  of  the  laws  of  the  state  and  their 
oaths  of  office,  and  under  various  and  divers 
fal.^ie  and  fabricated  pretenses,  throw  out  and 
reject  of  the  said  returns  for  the  said  office 
of  Governor  enough  of  returns  from  the 
counties  giving  the  said  Alva  Adams  majori- 
ties to  overcome  the  said  Adams'  majority, 
and  to  declare  that  James  H.  Peabody  has 
received,  according  to  the  returns,  a  majority 
of  the  votes  cast  at  the  election,  and  to  have 
him  Inaugurated  as  Governor  for  the  then 
ensuing  two  years.  But  respondent  avers 
that  the  said  conspiracy  failed  because  the 
said  corporation  agents  and  others  in  their 
behalf  failed  to  debauch,  terrorize,  and  In- 
timidate enough  of  the  Republican  members 
of  the  said  Legislature  to  effectuate  the  said 
conspiracy,  notwithstanding  their  persistent 
efforts  made  to  do  so. 

"Respondent  further  avers  that  it  became 
and  was  necessary,  if  the  corporations  would 
secure  the  appointment  of  the  two  supreme 
Judges  whom  the  said  Peabody  had  agreed 
they  should  name  to  him  for  appointment, 
that  there  should  be  a  majority  of  Republi- 
cans In  the  Senate  of  the  said  Fifteenth  Gen- 
eral Assembly.  That  the  said  corporations, 
through  their  agents  and  representatives 
aforesaid,  expected  and  intended  to  control 
said  Senate  by,  among  other  things,  appeals 
to  senators,  as  Republicans;  but,  at  the  said 
election,  on  the  face  of  the  lawful  returns 
as  the  same  were  made,  the  Republicans  did 
not  have  a  majority  of  the  said  Senate,  and 
the  Democrats  did  have  such  majority — the 
said  Senate,  counting  the  hold-over  senators 
with  those  who  on  the  face  of  the  returns 
were  elected  in  November  of  that  year,  being 
divided  as  follows:  Democrats,  19  and  Re- 
publicans, 15;  one  Democratic  hold-over  sen- 
ator, not  included  in  the  above  enumeration, 
having  died  after  said  election,  but  before 
the  convening  of  the  Legislature.  Respondent 
further  avers  that  prior  to  the  said  election 
the  said  corporations,  through  their  agents 
and  representatives,  employed  one  John  M. 
Waldron,  and  induced  the-  Attorney  General 
of  Colorado,  then  also  a  candidate  for  re- 
election on  the  Republican  ticket,  to  co-oper- 
ate with  the  said  Waldron,  to,  in  the  name  of 
the  people  of  the  state  of  Colorado,  on  the 
relation  of  the  said  Attorney  General,  united 
with  said  James  H.  Peabody  and  D.  B.  Fair- 
ley,  chairman  of  the  Republican  state  ceu- 
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tral  commtttee,  as  copetlHoners,  present  to 
the  Supreme  Court  a  petition,  In  wbich  a  con- 
spiracy was  charged  against  the  elections 
commission  of  the  city  and  county  of  Denver, 
with  a  large  number  of  Democratic  election 
officials  to,  by  various  and  divers  frauds,  in- 
timidations, forgeries,  and  other  crimes,  steal 
the  election  in  said  city  and  county,  and  se- 
cure, on  the  face  of  the  returns,  such  a  large 
fraudulent  majority  In  the  said  city  and 
county,  for  the  said  Alva  Adams  and  other 
Democratic  candidates,  as  to  overcome  the 
Republican  majority  that  would  be  otherwise 
given  at  said  electloa  That  the  said  bill  set 
forth,  among  other  things,  that  the  elections 
commission  In  and  for  the  city  and  county 
of  Denver  was  composed  of  three  members, 
two  Democrats  and  one  Republican;  that 
each  of  said  members  had  appointed  an  elec- 
tion judge  for  each  of  the  precincts  of  said 
city  and  county ;  that  two  of  said  judges  in 
each  precinct  were  Democrats  and  one  a 
Republican;  that  said  bill  charged  no  bad 
faith  against  either  the  Republican  member 
of  the  said  elections  commission  or  the  Re- 
publican judges  of  election  appointed  by  him, 
nor  did  It  charge  that  the  said  Republican 
member  of  said  commission,  or  the  judges 
appointed  by  him,  would  In  any  degree  fail 
to  perform  each  and  every  of  the  duties  Im- 
posed upon  them  by  the  law  and  their  oaths 
of  office ;  that  said  bill  was  verified  by  D.  B. 
Fairley,  chairman  of  the  Republican  state 
central  committee;  that  no  proofs,  oral  or 
written,  other  than  the  said  verified  petition, 
were  presented  to  the  Supreme  Court  for  Its 
action;  that  although  the  respondents,  all 
who  had  been  served  with  notice  of  said  peti- 
tion and  appeared  In  response  thereto,  under 
oath,  denied  each  and  every  allegation  that 
impugned  their  good  faith,  and  charged  them 
with  conspiracy  and  Intention  to  commit 
crimes  in  connection  with  the  said  election, 
the  said  court,  nevertheless,  did  grant  the 
prayer  of  said  petition,  and.  In  and  by  the 
writ  Issued  In  accordance  with  the  prayer 
thereof,  did  command  and  enjoin  the  respond- 
ents, and  every  other  accused  person  in  said 
petition  named,  from  committing  any  and 
every  of  the  election  crimes  alleged  In  the  pe- 
tition they  intended  to  commit  and  did  com- 
mand each  and  all  of  them  to  perform  the  duty 
enjoined  upon  them  by  law ;  and,  in  additl6n, 
the  said  court  did  authorize  the  said  Republi- 
can party  to  nominate  two  persons  for  each 
and  every  voting  precinct  in  said  city  and 
county  set  forth  In  said  petition,  whom  the 
court  did  appoint  and  denominate  "Supreme 
Court  Watchers';  and  the  said  court  did 
direct  Its  clerk  to  Issue  certificates,  under  the 
seal  of  the  court,  to  such  watchers,  to  the 
effect  that  they  had  been  duly  appointed 
watchers  of  the  said  court  In  that  behalf, 
and  that  they  should,  pursuant  to  the  order 
of  the  court,  be  and  remain  at  all  times  dur- 
ing said  election,  on  said  election  day,  at 
said  polling  places  respectively,  both  outside 
and  Inside  the  guard  rail  in  each  of  said  poll- 


ing places,  to  witness  the  casting  of  tmllota. 
the  proceedings  at  said  election  and  the 
counting  of  ballots,  the  making  of  the  returns 
of  said  election,  and  of  everything  In  and 
about  the  proceedings  of  the  election  officers, 
from  and  before  the  opening  of  the  polls  until 
the  returns  were  duly  made  and  certified,  in- 
cluding the  right  and  power  to  examine  poll- 
books,  and.  In  case  of  challenge  of  voters, 
to  compare  the  description  of  the  proposed 
voter  with  that  given  in  the  registration 
books  of  the  said  polling  places;  and  all  of 
the  election .  judges,  police  officers,  and  all 
others  were  commanded.  In  and  by  the  writ 
Issued  In  said  cause,  to  fully  observe  the  said 
judgment  and  to  respect  the  said  Supreme 
Court  watchers  and  facilitate  them  In  the 
performance  of  the  duties  and  powers  con- 
ferred by  the  said  order. 

"Respondent  further  avers  that  entertain- 
ing jurisdiction  of  said  proceedings  and  the 
entering  of  the  said  order  and  judgment  and 
the  issuing  and  testing  of  said  writ  was  In 
direct  conflict  with  a  recent  former  decision 
and  adjudication  by  the  said  Supreme  Court 
in  which  Chief  Justice  Campbell  and  Mr.  Jus- 
tice Gabbert  the  two  judges  of  the  coart  who 
entertained  said  jurisdiction  and  issued  said 
writ  agreed,  and  with  whom  also  agreed  the 
then  Mr.  Justice  Ooddard,  who  was  on  the 
Supreme  bench  with  them  at  the  time.  In  the 
case  of  People  ex  rel.  L'Abbe  v.  District 
Court  (at  the  April  term,  18.09,  of  said 
Supreme  Court)  26  Colo.  386,  5S  Pac.  601,  46 
li.  R.  A.  850,  in  which  it  was  adjudicated  and 
declared  that  the  courts  of  Colorado  were 
without  jurisdiction  to  enjoin  the  commission 
of  threatened  crime,  and  the  said  court  did. 
In  Its  opinion  In  said  case,  make  the  following 
forceful  declarations:  'However  desirable  or 
convenient  It  might  appear  to  put  a  stop  to 
criminal  practices  by  Invoking  the  extraordi- 
nary writ  of  Injunction,  we  cannot  permit  the 
constitutional  and  statutory  rights  of  Individ- 
uals to  be  thus  violated.  We  cannot  allow 
the  writ  of  Injunction  to  usurp  and  take  the 
place  of  the  orderly  processes  of  the  criminal 
law  which  the  (Constitution  and  the  Legisla- 
ture have  provided.  Such  a  course  as  the 
district  judge  adopted.  If  approved  by  us, 
would  make  of  a  single  judge  both  court  and 
jury  In  the  trial  of  a  criminal  action,  whose 
sole  object  Is  to  punish  one  for  committing 
a  crime ;  and.  If  a  defendant  refused  to  obey 
his  Injunctive  order,  there  could  be  no  re- 
dress from  a  sentence  for  contempt  impoeed 
for  Its  violation.  ■  Such  an  unlimited  power  Is 
too  great  to  confer;  at  least  it  has  not  yet 
been  intrusted  to  any  judge  or  court  by  the 
Constitution  or  laws  of  the  state.  •  •  • 
As  for  this  court  Its  highest  obligation 
Is  to  observe  and  enforce  the  Constitution, 
whose  creature  it  is,  and  It  Is  contrary  to 
the  conception  of  duty  entertained  by  Its 
members  to  permit  precedence  to  be  made 
in  defiance  of  the  Constitution.' 

"And  respondent  further  alleges  that  In 
assuming,  in  and  by  said  injunction  and  or- 
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der,  to  supervise  and  Interfere  with  the  said 
election,  the  said  majority  of  the  Supreme 
Court  did  assume  authority  and  command 
the  i)erfonnance  of  things  which,  by  the  Con- 
stitution of  Colorado,  they  were  and  are  pro- 
hibited from  doing.  That  article  3  of  the 
said  Constitution  declares  that:  "The  pow- 
ers of  the  povemment  of  this  state  are  di- 
vided Into  three  district  departments — legis- 
lative, executive  and  Judicial — and  no  person 
or  collection  of  persons  charged  with  the  e.T- 
erclse  of  power  properly  belonging  to  one  of 
these  departments,  shall  exercise  any  power 
properly  belonging  to  either  of  the  others, 
except  as  in  this  Constitution  expressly  di- 
rected or  permitted.'  That  the  Constitution 
of  Colorado.  In  and  by  article  7  thereof,  dis- 
tinctly and  in  terms  confers  upon  the  legis- 
lative branch  of  the  government  the  malcing 
of  ail  laws  and  regulations  for  "the  conduct 
of  elections  In  said  state,  and  to  secure  the 
purity  of  such  elections  and  guard  against 
abuses  of  the  elective  franchises,  and  that 
under  and  by  snid  Constitution  the  Judicial 
department  is  without  authority  In  that  be- 
half. That  the  said  Legislature.  In  pursu- 
ance of  the  constitutional  duties  and  author- 
ity, had  enacted  a  full  and  complete  system 
of  laws  for  the  conduct  of  elections,  the  regis- 
tration of  voters,  and  to  punish  crimes  of 
every  kind  against  the  franchise.  Including 
every  ofTense  the  election  officers  and  others 
were,  by  the  Injunction  order  and  writ  afore- 
said, enjoined  from  committing.  That  a  very 
material  part  of  the  said  injunction  and  writ 
was  and  Is  In  direct  conflict  with,  and  In 
violation  of.  the  expressed  letter  and  spirit 
of  the  election  laws  enacted  by  the  r^^isla- 
tnre  of  Colorado.  That  the  said  laws  provide 
for  polling  places  and  for  voting  booths  or 
compartments  therein,  and  for  a  guard  rail, 
within  which  shall  be  the  said  booths  and 
the  ballot  boxes,  and  within  which  the  elec- 
tion Judges  and  clerks  shall  be  to  conduct 
the  said  election.  That  the  said  law  (Acts 
1801,  p.  ir»5,  and  Amendments,  i  24),  declares 
that :  'No  person,  other  than  the  election  of- 
ficers and  the  watchers  provided  by  law,  and 
those  admitted  for  the  purpose  of  voting  as 
hereinafter  provided,  shall  be  permitted  with- 
in such  guard  rail,  except  by  authority  of 
the  Judges  of  election,  and  then  only  when 
necessary  to  keep  order  and  enforce  the  law.' 
That  section  2.5  of  snid  election  law  provides 
that :  'Each  of  the  political  parties  that  cast 
the  largest  and  next  largest  number  of  votes 
at  the  last  general  election  In  the  state  shall 
be  entitled  to  have  one  person  as  watcher 
within  the  guard  rail  dilring  the  casting  and 
counting  of  the  votes  and  the  declaration  of 
the  result  thereof.'  That  the  said  law  fur- 
ther provides  for  'challengers,'  representing 
each  political  party,  who  should  be  permitted 
to  remain  'Just  outside  the  guard  rail,'  to  per- 
form the  duties  of  challengers.  That  the  said 
section  25  further  provides  that:  'Besides 
the  election  officers  and  watchers,  not  more 
than  four  voters  in  excess  of  voting  shelves 


or  compartments  provided  shall  be  allowed 
in  said  enclosed  space  within  said  guard  rail 
at  one  time,  except  as  provided  In  section  28.' 
That  those  provided  for  In  section  28  are  'In- 
terpreters, who  may  be  called  In  to  Interpre- 
tate  for  such  voters  as  cannot  speak  and  un- 
derstand when  spoken  to  in  the  E^ngilsh  lan- 
guage,' and  none  others.  Tet  the  said  Su- 
preme Court  did,  notwithstanding  the  ex- 
press provisions  of  the  statute  aforesaid.  In 
and  by  said  decree  and  writ,  create  election 
supenisors  and  watchers  unknown  to  the  law, 
and  did  order  and  require  the  election  officers 
In  each  of  said  precincts  to  admit  the  said 
officers  so  created,  called  'Supreme  Court 
Watchers,'  and  to  enter  and  remain  within 
said  guard  rails,  at  each  of  said  election  pre- 
cincts, dnring  the  whole  of  the  day  and  even- 
ing of  said  election,  and  to  supervise,  watch, 
and  otherwise  to  Interfere  with  the  conduct  of 
said  election — all  In  violation  of  the  plain 
provisions  of  the  statute  In.  such  cases  made 
and  provided. 

"Respondent  further  says  that,  though  con- 
trolling and  editing  the  said  dally  papers, 
the  News  and  the  Times,  at  the  times  last 
hereinbefore  mentioned,  he  did  not,  in>sucli 
papers  or  otherwise,  adversely  criticise  the 
said  court  and  Judges  for  their  aforesaid  ac- 
tion. On  the  contrary,  hoping  that  the  sole 
and  only  purpose  of  said  action  by  the  court 
was  to  secure  an  honest  election  and  prevent 
the  commission  of  crimes  thereat  he  at  all 
times  urged  cheerful  acquiescence  to  the  said 
Injunction  and  the  commands  of  the  court 
connected  therewith;  and  were  It  not  that 
what  was  subsequently  done  by  the  court  In 
and  under  the  said  Injunction  proceedings  was 
practically  to  overturn  the  plainly  expressed 
will  of  the  people  at  said  election,  and  to  disre- 
gard the  plain  provisions  of  the  election  stat- 
utes of  the  state,  and  to  compel  and  require 
others  to  do  so,  and  thereby  to  unlawfully 
deprive  senators  and  representatives  who  had 
been  lawfully  declared  elected  of  their  seats 
in  the  Legislature,  and  to  deprive  other  can- 
didates of  the  offices  to  which  they  had  been 
elected,  and  to  pave  the  way  for  the  nomina- 
tion and  confirmation  of  two  Supreme  Court 
Justices  who  were  to  be  selected  by  the  cor- 
porations aforesaid,  and  to  make  It  possible 
for  the  state  canvassing  board  to  make  sub- 
sequent elections  for  legislative  and  state  of- 
fices a  farce,  thus  opening  the  door  to  an- 
archy and  disorder  by  reason  of  partisan  and 
political  disregard  of  the  law  In  the  canvass 
of  returns  for  such  offices — all  of  which  will 
be  more  particularly  hereinafter  set  forth — 
this  respondent  would  have  Indulged  In  no 
criticism  whatever  of  the  Supreme  Court  or 
the  Judges  thereof,  notwithstanding  Its  and 
their  actions  In  the  matters  hereinbefore  set 
out  were,  as  respondent  believes,  unwarrant- 
ed by  the  law,  and  arbitrary  and  unconstitu- 
tional. 

"Respondent  further  avers  that  while  the 
said  corporations  and  associations,  through 


Digitized  by 


Google 


926 


84  PACIFIC  RBPORTBR. 


(Colo. 


their  said  rcRresentatlves  and  agents,  were 
Inangnrating  and  pressing  tbelr  said  suit  In 
tbe  said  court  for  tbe  said  injunction,  and^r 
the  guise  and  pretext  of  securing  an  honest 
election  In  the  said  city  and  county  of  Den- 
ver, they,  or  a  large  number  of  them,  were 
busily  engaged  in  and  were  parties  to  plans 
to  steal  the  election  In  the  counties  of  Huer- 
fano, Las  Animas,  Pueblo,  Teller,  and  other 
counties  In  Colorado,  all  for  tbe  purpose  of 
securing  tbe  election  of  said  Peabody  and  a 
state  senate  and  house  of  representatives 
that  would  be  subservient  to  their  will ;  and 
that  they  did  carry  their  scheme  Into  effect, 
and  did,  by  bribery,  violence,  repeating,  bal- 
lot box  stuffing,  and  other  election  crimes 
practiced  at  said  election  and  subsequently, 
defeat  tbe  will  of  the  honest  electors  of  said 
counties;  and  that  the  Democratic  commit- 
tees and  candidates  did  apply  for  the  assist- 
ance of  tbe  said  Supreme  Court  to  prevent 
the  commission  of  such  election  crimes  In  tbe 
said  last-named  counties,  asking  the  said 
court  for  tbe  same  character  of  relief  It  bad 
before  granted  in  the  suit  on  the  relation  of 
the  Attorney  General  et  al.,  hereinbefore  at 
large-  set  forth.  That  the  attorneys  for  the 
Democratic  state  central  committee  on  the  5th 
day  of  November  filed  petitions  similar  In 
form  and  substance  as  said  prior  suit,  duly 
verified.  In  said  Supreme  Court,  praying  for 
injunctive  relief  against  tbe  election  officers 
of  the  counties  of  Pueblo,  Las  Animas,  and 
Huerfano;  that  the  said  court,  though  con- 
stantly urged  for  prompt  action  by  said  at- 
torneys, held  their  action  In  the  snid  petition 
in  abeyance  until  late  In  the  evening  of  the 
day  before  the  election,  and  then  refused  the 
relief  prayed  for  as  to  the  election  officials 
of  the  counties  of  Pueblo  and  Las  Animas, 
and  granted  It  as  to  Huerfano  county;  but 
the  said  order  as  to  Huerfano  county,  that 
Is  more  than  150  miles  distant  from  Denver, 
where  the  Supreme  Court  meets,  by  the  most 
direct  route  of  travel,  was  granted  at  so  late 
an  hour  before  the  opening  of  tbe  polls  tbe 
next  day  for  said  election  that  Its  effect  was 
almost  completely  lost  and  nullified. 

"Respondent  further  avers  that  immediate- 
ly following  the  said  election  which  was  held 
on  tbe  8th  day  of  November,  A.  D.  1904,  the 
said  corporations,  through  the  said  John  M. 
Waldron  and  his  associates,  caused  affidavits 
to  be  filed  In  the  Supreme  Court  against  di- 
vers and  sundi-y  election  judges  and  clerks, 
deputy  sheriffs,  and  constables  and  private 
persons,  charging  them  with  having.  In  divers 
and  sundry  ways,  violated  the  said  injunc- 
tion, and  they  did  cause  citations  and  attach- 
ments to  be  Issued  out  of  the  said  Supremo 
Court,  and  served  upon  those  accused,  requir- 
ing tbcm  to  appear  before  the  said  Supreme 
Court  and  show  cause  why  they  should  not 
be  punished  for  contempt.  That,  amoug  oth- 
ers, attachments  and  citations  were  Issued 
against  some  of  the  election  officers  and  civil 
officers  and  private  persons  who  were  con- 


nected with  the  election  held  as  aforesaid, 
in  the  following  named  precincts  of  tbe  city 
and  county  of  Denver,  to  wit :  Precinct  8  of 
ward  7,  precinct  13  of  ward  3,  precinct  1  of 
ward  4,  precinct  2  of  ward  4,  precinct  3  of 
ward  4,  precinct  6  of  ward  5,  precinct  7  of 
ward  6,  precinct  8  of  ward  5,  precinct  9  of 
ward  5,  precinct  18  of  ward  7,  and  precinct 
10  of  ward  7 — all  of  which  more  fully  ap- 
pears In  the  files  and  records  of  the  said  Su- 
preme Court  That,  notwithstanding  eacb 
and  every  of  the  persons  so  required  to 
appear  and  answer  to  tbe  said  contempt 
charges  did  object  to  the  assumption  by  tbe 
court  of  jurisdiction  to  try  and  punish  tb»n 
for  tbe  said  alleged  contempts,  and  did  deny 
tbe  charges  made  against  them,  the  said  court 
did  assume  to  hear  and  determine  tbe  said 
contempt  charges,  and  did  deny  to  them  tbe 
right  of  trial  by  Jury,  although  the  statutes 
of  Colorado  expressly  provide  that  in  cases 
of  constructive  contempt,  such  as  was  the 
contempt  with  which  the  accused  persons 
were  charged,  they  should  be  tried  by  a  jury. 
If  they  so  desired,  and  the  said  court,  aa  the 
result  of  said  hearings,  did  adjudge  as  fol- 
lows, against  the  persons  so  accused  and 
tried :  On  November  18,  1904,  the  court  found 
that  Peter  Miller,  Thomas  Sbepbardson,  and 
Michael  Dowd  did,  with  full  knowledge  of 
the  Injunction,  knowingly  and  willfully  vio- 
late the  commands  of  tbe  injunction  with  re- 
spect to  the  appointment  of  an  election  clerk 
In  precinct  8  of  ward  7;  that  Peter  Miller 
and  Thomas  Sbepbardson  substituted,  count- 
ed, returned,  and  certified  ballots  In  said  pre- 
cinct in  the  place  and  stead  of  tbose  cast 
and  the  court  did  thereupon  order  and  ad- 
judge each  of  the  foregoing  to  be  guilty  of 
contempt  and  It  ordered  that  Michael  Dowd 
be  committed  to  the  common  jail  for  tbe 
period  of  60  days  and  pay  a  fine  of  $250  and 
costs,  and  stand  committed  until  such  fine 
and  costs  were  paid;  and  that  Peter  Miller 
and  Thomas  Sbepbardson  be  committed  to  the 
common  jail  for  one  year,  and  be  fined  In 
the  sum  of  $1,000  and  costs,  and  stand  com- 
mitted until  the  same  were  paid.  That  on 
December  22,  1904.  the  court  found  that  Clar- 
ence B.  Dickson  officiated  as  an  election  clerk 
in  precinct  13  of  ward  3;  that  he  'interfer- 
red  with  and  prevented  the  election  judge, 
Breese,  from  having  Its  clerk  appointed,  and 
also  that  through  bis  action  the  watchers 
appointed  by  the  court  were  prevented  from 
examining  the  registration  book  and  prevent- 
ed from  comparing  tbe  description  on  this 
book  with  the  person  or  persons  who  might 
present  themselves  to  vote.'  And  the  court 
did  find  that  tbe  said  Dickson  was  'guilty 
of  contempt  In  committing  repeating,  on  ac- 
count of  the  willful  miscount  and  the  viola- 
tion of  tbe  Injunction  with  respect  to  tbe  ap- 
pointment of  a  clerk,  and  the  examination  of 
the  registration  book.'  And  for  the  reason-« 
above,  the  said  court  did  adjudge  that  the  said 
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Dlckeon  gboald  be  confined  in  the  said  Jail 
for  four  months,  and  be  fined  the  sum  of  $250 
and  costs,  and  stand  committed  until  the 
same  were  paid.  That  on  January  5,  1905, 
the  court  acquitted  John  Bennett,  the  only 
person  tried  for  offenses  in  precinct  1,  ward 
4,  and  In  acquitting  him  the  court  in  sub- 
stance stated  that  the  testimony  slKtws  that 
repeating  was  permitted  at  the  polls  whore 
Bennett  oflBclated;  that,  from  the  testimony 
of  one  Crocker,  and  the  court's  own  inspec- 
tion. It  was  satisfied  that  a  great  many  bal- 
lots appear  in  the  box  written  by  the  same 
person;  that  it  appeared  that  two  names 
were  added  to  the  pollbook  representing  per- 
sons who  had  voted  after  the  polls  closed; 
but  that,  since  the  duties  of  Bennett  were 
merely  clerical,  and  that  the  court  thought 
frauds  were  established  of  a  kind  different 
from  those  charged  against  him,  be  should 
be  acquitted.  That  on  December  21,  1905, 
the  court  adjudged  (the  proceedings  being 
against  Edward  Sweeney  and  Isaac  N.  Gold- 
man) that  the  said  Goldman  acted  as  judge 
of  election  in  precinct  2,  ward  4,  and  that  he 
knowingly  and  wlllfnily  permitted  a  great 
many  persons  to  vote  there  more  than  once 
on  election  day,  and  that  the  court  therefore 
adjudged  him  guilty  of-  contempt,  and  that 
be  be  confined  in  the  common  Jail  four 
months,  and  pay  a  fine  of  $100,  and  stand 
committed  until  paid.  That  on  December  19, 
1904,  the  court  did  find,  as  to  respondents 
De  Saye  and  Green,  McMabon,'  and  Goodman, 
the  only  persons  tried  for  offenses  in  precinct 
3  of  ward  4,  as  follows :  That  'De  Saye  was 
a  Judge,  and  he  knowingly  permitted  a  great 
many  persons  to  vote  more  than  once,  and 
that  Green,  McMahon,  and  Goodman  con- 
nived at,  abetted,  aided,  and  assisted  De 
Saye  In  the  commission  of  this  act,  in  that 
they  brought  repeaters  there  and  engaged 
them  in  repeating,  and  protected  them.'  And 
the  court  did  order  that  each  be  confined  in 
the  common  Jail  six  months,  and  pay  a  fine 
of  $100  and  costs,  and  stand  committed  un- 
til paid.  That  on  December  8,  1904,  the 
court  did  find  as  to  respondents  Mnllins,  Kit- 
son,  and  Bergman,  the  only  persons  tried  for 
offenses  in  precinct  6,  ward  5,  that  from  71 
to  83  votes  were  cast  by  repeaters ;  that  one 
voted  eight  times,  and  others  voted  two,  five, 
and  six  times;  that  Mullins  and  Reld  were 
responsible  for  these  frauds;  and  that  Mul- 
lins ejected  watcher  Hanson,  whereupon  the 
court  did  adjudge  that  Mullins  be  committed 
to  the  common  Jail  for  nine  months  and  be 
fined  $.500,  and  costs,  and  that  KItson  and 
Bergman  be  committed  to  the  common  Jail 
for  six  months,  and  be  fined  $500  and  costs 
— all  to  stand  committed  until  the  same  were 
paid.  That  on  January  4  and  January  5,  1905, 
the  court  did  find,  as  to  respondents  Dague, 
Kern,  Campbell,  and  Higglns,  as  follows: 
That  Dague,  Kern,  and  Campbell  were 
Judges  and  were  responsible  for  repeating 
at  the  polls  In  precinct  7,  ward  5;  but  that 


Higglns  had  more  to  do  with  it  than  the 
others.  It  found  that  169  ballots,  all  written 
by  one  person,  were  found  in  the  box,  but 
that  the  court  placed  no  responsibility  for 
that  on  either  of  the  respondents,  nor  does 
the  finding  state  the  number  of  repeaters; 
and  the  court  adjudged  that  Kern,  Dague, 
and  Campbell  be  committed  to  the  common 
Jail  for  two  months  and  Biggins  for  four 
months,  and  that  each  pay  the  costs  and 
stand  committed.  On  November  29,  1904,  the 
court  found,  as  to  precinct  8,  ward  5,  that 
respondents  Kratke,  Ray,  Kofsky,  and  O'- 
Malla  violated  the  Injunction  In  two  partic- 
ulars, which  the  court  states  as  follows :  One 
with  respect  to  the  appointment  of  an  election 
clerk;  second,  in  permitting  divers  and  sun- 
dry persons  to  repeatedly  vote  at  such  elec- 
tion. Wherefore  the  court  adjudged  that 
Frank  Kratke  be  confined  In  the  common 
Jail  for  one  year  and  fined  $100' and  costs; 
that  Ray  and  O'Malla  be  confined  in  the  com- 
mon Jail  for  six  months  and  each  fined  $500 
and  costs,  and  that  Kofsky  be  confined  four 
months  and  fined  $250  and  costs — each  to 
stand  committed  until  the  fine  and  costs  were 
paid;  and  the  said  finding  does  not  state  the 
number  of  votes  cast  by  repeaters.  That  on 
December  4,  1904,  the  court  found  as  follows, 
as  to  precinct  9,  ward  5:  That,  after  the 
polls  were  closed,  the  respondent  Barker  min- 
gled with  the  ballots  cast  a  large  number  of 
false,  'fictitious,  and  spurious  ballots,  and  that 
the  other  respondents  aided  and  abetted  him 
In  the  act,  and  that  such  false  and  spurious 
ballots  were  subsequently  counted  and  certi- 
fied by  the  respondents,  who  were  Judges  and 
clerks  of  election,  and  the  court  committed 
Barker,  Reld,  Dickson,  and  Sullivan  to  the 
common  Jail  for  nine  months  each  and  fined 
them  each  $500  and  costs ;  each  to  stand  com- 
mitted until  fine  and  costs  were  paid.  The 
respondent  Spencer  was  committed  to  the 
common  Jail  for  four  months  and  Branch 
for  three  months.  The  number  of  false  and 
spurious  ballots  Is  'not  given  In  the  finding. 
That  on  December  12,  1904,  the  court  found, 
as  to  precinct  10,  ward  7,  that  respondents 
Culp  and  Devaney  added  more  than  200  bal- 
lots to  the  box,  after  the  polls  were  closed; 
that  176  of  them  were  written  by  the  same 
person;  wherefore  the  court  adjudged  that 
Culp  and  Devaney  be  each  confined  In  the 
common  Jail  for  one  year,  and  each  fined 
$100  and  costs,  and  each  stand  commltteil 
until  the  same  were  paid. 

"And  tht  respondent  further  avers  that 
each  and  every  of  t'he  said  respondents 
were  committed  to  the  common  jail  of  the 
city  and  county  of  Denver,  to  serve  out  the 
sentences  above  set  forth,  and  this,  notwith- 
standing that  the  Supreme  Court,  by  a  unan- 
imous decision — ^two  of  the  judges  compris- 
ing a  majority  of  the  Supreme  Court  when 
the  injunction  herein  set  forth  and  the  coh- 
tempt  proceedings  were  had  and  deteimined 
— bad,  as  before  herein  set  forth,  decided  and 
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solemnly  announced  that  the  Supreme  Court 
would  not  allow  the  writ  of  injtviction  to 
usurp  and  take  the  place  of  the  orderly  proc- 
esses of  the  criminal  law  which  the  Legisla- 
ture and  Constitution  had  provided,  and  that 
no  such  powers  had  been  Intrusted  to  any 
court  or  Judge  by  the  Constitution  or  laws 
of  the  state,  and  that  to  issue  an  lojunctlou 
to  prevent  the  commission  of  threatened 
crime  and  to  punish  Individuals  as  for  con- 
tempt for  violating  the  injunction  would  be 
to  permit  precedents  to  be  made  In  violation 
of  the  Constitution.' 

"And  respondent  further  avers  that  im- 
mediately following  the  said  election,  and 
the  discovery  by  the  said  corporntlons  and 
their  afrents  that  the  said  Penbody  had  been 
defeated  for  Cfovernor,  and  that  the  Demo- 
cratic party  had  a  majority  of  four  in  the 
Senate  of  the  General  Assembly  soon  to  con- 
vene, and  that  the  said  Peabody  could  not 
appoint  the  Judges  of  the  Supreme  Court  hi> 
had  agreed  with  the  said  corporations  and 
their  agents  they  should  name,  unless  he 
should  do  so  In  the  few  days  that  would  in- 
tervene between  the  assembling  of  the  Legis- 
lature and  the  Inauguration  of  said  Alva  Ad- 
ams (which  respondent  believes  he  had  no 
right  to  do,  and  tliat  to  do  so  was  contrary 
to  the  law),  and  that,  should  be  nominate 
said  Judges,  the  Senate,  after  it  was  organ- 
ized as  it  was  elected,  would  not  confirm 
them,  because  the  appointment  of  Judges  by 
a  Governor  who  could  not  be  In  office  when 
they,  under  the  Constitution,  should  assume 
the  duties  of  said  Judgeships,  would  be  il- 
legal, and  because  it  was  the  clear  intention 
oif  the  Tjegislature  that  proposed  the  amend- 
ment to  the  Constitution,  and  of  the  people 
when  they  voted  to  adopt  it  that  said  two 
vacancies  created  by  the  amendment  should 
be  filled  by  the  Governor  to  be  elected  in  the 
fall  of  1904,  the  said  corporations  and  their 
agents  and  representatives,  as  aforesaid,  did 
further  conspire  with  the  said  Peabody  and 
certain  officials  of  the  Republican  party,  and 
they  did  then  and  there  agree,  confederate, 
and  combine,  with  the  assistance  of  the  Su- 
preme Court  if  Its  assistance  could  be  se- 
cured, to  prevent  by  an  order  of  the  Su- 
preme Court,  the  elections  commission  of  the 
city  and  county  of  Denver  from  canvassing 
and  including  within  their  canvass  enough  of 
the  regular  and  lawful  returns  of  the  said 
election  from  the  principal  Democratic  pre- 
cincts of  said  city  and  county  to  defeat  the 
two  Democratic  senators,  to  wit  Samuel  W. 
Belford  and  Daniel  Delaney,  and  the  six 
Democratic  members  of  the  Legislature  who' 
had  been  elected  on  tlie  face  of  the  returns, 
to  wit.  George  A.  Collins.  John  W.  Jones,  Jr., 
Peter  Gorman,  Max  Morris.  Harvey  E.  Gar- 
man,  and  Dennis  W.  Mullins,  and  to  cu^ 
down,  by  several  thousand,  the  majority  that 
bad  been  given  to  Alva  Adams  for  Governor, 
in  the  said  city  and  county  of  Denver.  That 
the  said  corporations,  to  the  more  efTectually 
carry  out  the  said  unlawful  conspiracy,  did 


further  agree  and  determine  to  Induce  tbe 
board  of  state  canvassers,  in  violation  of  tbe 
law,  and  their  oaths  of  office,  to  go  behind 
the  lawful  returns  of  tbe  counties  of  Las  Ani- 
mas and  Boulder,  In  order  that  Michael  Bes- 
hoar,  the  Democratic  candidate  for  tbe  Sen- 
ate In  Las  Animas  county,  who,  on  tbe  face 
of  the  returns  was  elected  by  about  400  ma- 
jority, and  that  Charles  B.  Ward,  the  Demo- 
cratic candidate  for  the  Senate  In  Boulder 
county,  who,  on  the  face  of  the  returns,  was 
elected  by  61  majority,  might  each  be  de- 
clared defeated  and  their  Republican  oppo- 
nents. Casimlro  Barela  In  Las  Animas  coun- 
ty, and  H.  B.  Millard  in  Boulder  county,  be 
declared  elected,  and  receive  the  certificates 
for  the  said  office  of  senator.  That  the  said 
corporations,  through  their  agents  and  repre- 
sentatives, did,  after  said  election,  unlawful- 
ly and  wicltediy  conspire  to  induce  and  com- 
pel the  Republican  members  of  the  General 
Assembly,  then  soon  to  convene,  to,  in  tbe 
canvass  of  the  vote  for  Governor,  In  violation 
of  tbe  statutes  and  their  oaths  of  office, 
when  tbe  returns  for  tbe  office  of  Governor 
were  canvassed  by  tbe  legislature  In  Joint 
session,  throw  out  and  refuse  to  tabulate  In 
their  said  canvass  the  returns  from  enough 
counties  giving  tbe  said  Alva  Adams  majori- 
ties for  Governor  to  overcome  the  2.00O  ma- 
jority or  thereabouts  that  he  had  upon  tbe 
face  of  the  returns,  and  that  the  defeat  of 
tbe  said  Democratic  senators  and  representa- 
tlves  hereinbefore  particularly  named,  and 
the  granting  of  certificates  of  election  for 
said  offfces  to  their  Republican  competitors, 
were  important  and  essential  accompllsb- 
ments  for  the  success  of  said  last-mentioned 
conspiracy.  That  the  institution  of  said  pro- 
ceedings in  contempt  hereinliefore  set  forth, 
was  but  tbe  first  essential  step  toward  car- 
rying out  the  aforesaid  conspiracy. 

"And  respondent  avers  that  under  and  by 
virtue  of  the  Constitution  and  laws  of  tbe 
state  of  Colorado,  it  became  and  was  tbe 
duty  of  tbe  said  election  commission,  on  tbe 
10th  day  after  said  election,  or  sooner,  U 
all  the  returns  were  received,  to,  in  the  lan- 
guage of  tlie  statute,  'proceed  to  open  tbe 
said  returns,  and  malie  abstracts  of  tbe  votes 
in  the  following  manner':  The  abstract  of 
the  votes  for  electors  for  president  and  vice 
president  of  the  United  States  on  one  sheet, 
and  the  abstract  of  votes  for  representatives 
in  Congress  upon  another  sheet  and  the  ab- 
stract of  votes  for  members  of  the  executive 
department  on  another  sheet,  and  the  ab- 
stract of  votes  for  senators  on  another  sheet 
and  the  abstract  of  votes  for  representatives 
on  another  sheet  and  tbe  abstract  of  votes 
for  county  and  precinct  officers  upon  another 
sheet ;  and,  further,  'to  make  out  a  certificate 
of  election  to  each  of  the  persons  having  the 
highest  number  of  votes  for  county  and  pre- 
cinct officers  respectively,  and  to  cause  such 
certificate  to  be  delivered  to  the  person  en- 
titled to  it'  That,  under  and  by  virtue  of 
these  provisions,  the  said  elections  commis- 
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sion  bad  no  discretion  whatever,  when  said 
returns  were  regular  In  form  and  properly 
certified,  but  to  make  abstracts  of  the  snid 
returns  and  to  further  proceed  as  by  the 
statutes  directed;  and  tbe  said  Supreme 
Court  had,  In  several  cases,  so  decided.  That, 
at  the  expiration  of  10  days  from  the  said 
election,  tbe  returns  from  all  of  tbe  precincts 
of  the  city  and  county  of  Denver  having  at 
that  time  been  received,  the  said  election 
commission  proceeded  to  open  said  returns 
and  make  abstracts  as  by  law  required. 

"And  respondent  further  avers  that.  In 
furtherance  of  the  said  conspiracy  as  to  tbe 
Democratic  senators  and  representatives  from 
the  city  and  county  of  Denver,  and  the  vote 
for  ^vemor,  eta,  the  said  corporations  and 
their  said  representatives  and  agents  did, 
through  their  snid  attorney,  John  M.  Waldron, 
and  bis  associates.  In  the  name  of  the  people 
of  this  state  of  Colorado,  and  in  tbe  cause  in 
which  said  injunction  had  been  issued  and 
contempt  proceedings  bad,  file  a  motion,  on. 
to  wit,  November  21,  1904,  to  compel  the  said 
election  commission,  In  tbe  canvass  of  said 
Totes,  to  wholly  exclude  the  returns  of  said 
election  from  precinct  8.  of  ward  7,  In  the 
said  city  and  county  of  Denver,  and  the  said 
court  did,  over  the  protest  and  argument  by 
counsel  representing  tlie  said  commission,  on, 
to  wit  December  14,  1904.  make  the  said  or- 
der as  prayed  for,  directing  and  requiring 
the  said  elections  commission  to  exclude  the 
returns  from  the  said  precinct  In  their  can- 
vass of  the  returns  from  the  different  elec- 
tion precincts  of  tbe  said  city  and  county, 
and  to  proceed  with  the  said  canvass  as 
though  no  returns  whatever  had  been  made 
from  the  said  precinct,  except  that  tbe  said 
order  should  not  affect  the  abstract  of  votes 
for  presidential  electors  or  for  representa- 
tives In  Congress.  That  Mr.  Justice  Steele, 
the  third  member  of  the  said  Supreme  Court 
did,  from  the  bench  at  the  session  at  which 
tbe  opinion  on  said  motion  was  delivered 
and  immediately  upon  its  being  announced, 
declare:  The  conclusion  of  the  court  was 
banded  to  me  only  last  night  at  5  o'clock. 
I  hare  therefore  bad  no  time  to  prepare  a 
dissenting  opinion,  but  I  dissent  from  the 
Judgment  of  the  court  because  It  Is  unwar- 
ranted, without  precedent,  and  directly  con- 
trary to  the  Inw.'  That  thereafter,  and  In 
continued  furtherance  of  said  conspiracy,  a 
like  motion  was  filed  in  said  original  Injunc- 
tion cause,  and,  as  a  part  of  said  contempt 
proceedings,  for  a  like  order  against  the  said 
elections  commission,  as  to  tbe  returns  from 
precincts  6,  8,  and  9  of  ward  5,  and  precinct 
10  of  ward  7,  and.  on  December  17,  1904,  the 
said  Supreme  Court  did  grant  said  motion 
and  did  make  said  order  and  cause  tbe  same 
to  be  served  on  the  said  commission,  and  there- 
upon the  said  court  did  order  tbe  said  com- 
mission to  complete  tbe  making  of  the  ab- 
stract of  votes  from  the  said  city  and  county 
of  Denver,  but  to  exclude  therefrom  the  vote 
of  all  precincts  above  mentioned,  and  to  de- 
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liver  their  said  abstracts,  as  by  law  required, 
to  the  secretary  of  state,  to  the  end  that  be 
might  submit  tbe  same  to  tbe  state  board  of 
canvassers  for  its  official  action.  That  the 
said  elections  commission  did  obey  tbe  said 
several  orders  of  tbe  said  court,  and  did 
complete  the  abstract  of  the  returns  of  the 
election  in  the  said  city  and  county  of  Den- 
ver, and  did  omit  therefrom  tbe  returns  from 
the  said  five  precincts,  notwithstanding,  by 
tbe  statutes,  they  were  prohibited  from  so 
doing  and  wqre  by  statute  commanded  to  In- 
clude the  abstracts  of  votes  from  said  pre- 
cincts in  their  said  canvass,  and  tbe  said  elec- 
tions commission  did  certify  the  returns  to 
the  secretary  of  state  for  the  city  and  county 
of  Denver,  as  though  no  election  had  been 
held  in  said  five  precincts  or  returns  had 
been  received  therefrom. 

"And  respondent  further  avers  that  tbe 
said  returns  from  the  said  five  precincts 
were  In  every  woy  regular  in  form,  and  were 
duly  and  properly  signed  and  certified  by  the 
Judges  and  clerks  of  the  said  several  precincts. 
That  the  only  ostensible  claims  or  pretext 
upon  which  tbe  said  court  made  said  order 
concerning  them  was  the  testimony  elicited 
in  the  said  contempt  proceedings,  and  the 
findings  of  the  court  thereon  as  the  same  had 
been  hereinbefore  set  forth.  That  after  the 
findings  of  the  said  court  and  the  entry  of 
the  order  In  the  contempt  proceedings  against 
officials  and  others  for  alleged  violations  of 
tbe  Injunction,  no  further  or  additional  testi- 
mony was  taken,  and  no  further  or  addition- 
al findings  were  made,  and  respondent  avers 
that  In  effect  the  direct  result  of  said  sev- 
eral orders  made  by  tbe  said  court  was  to 
defeat  Samuel  W.  Belford  and  Daniel  Dela- 
ney  for  tbe  said  Senate,  and  tbe  said  Collins, 
Jones,  Gorman,  Morris,  Carman,  and  Mullins, 
Democratic  candidates  for  tbe  House  of  Rep- 
resentatives, who  otherwise  would  have  been 
and  must  have  been  certified  to  the  Secretary 
of  State  as  having  been  duly  elected  sena- 
tors and  representatives  to  the  Fifteenth  Gen- 
eral Assembly,  from  the  city  and  county  of 
Denver. 

"Uespondent  avers  that  after  tbe  exclusion 
of  the  returns  aforesaid  for  presidential  elec- 
tors, state  officers,  and  members  of  the'  Legis- 
lature, there  yet  remained  to  be  canvassed 
tbe  returns  for  the  election  of  candidates 
for  the  various  offices  In  tbe  city  and  county 
of  Denver.  That  said  elections  commission 
was  required  to  await  by  said  previous  or- 
ders, further  orders  from  tbe  Supreme  Court, 
before  completing  the  canvass  for  said  local 
offices.  That  while,  by  the  elimination  of 
the  returns  from  the  last  five  precincts  here- 
inbefore set  forth,  said  Democratic  senators 
and  representatives  were  all  defeated,  enough 
of  precincts  had  not  been  excluded  by  the 
order  of  the  court  to  defeat  all  of  the  Demo- 
cratic candidates  for  the  said  local  offices 
for  the  city  and  county  of  Denver,  and  that 
thereafter,  and  on,  to  wit  the  7th  day  of 
January.  1905,  21  days  after  the  order  re- 
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quiring  said  commission  to  omit  from  Its  can- 
vass the  returns  from  the  said  five  precincts, 
the  Supreme  Court  did,  In  the  said  Injunction 
proceedings,  and  as  a  part  of  said  contempt 
proceedings,  and  without  further  or  addition- 
al testimony,  order  and  direct  the  said  elec- 
tion commission  to  complete  the  canvass  of 
the  votes  for  city  and  county  officers;  but 
that.  In  so  doing.  It  should  omit  returns  from 
precinct  13  of  ward  3,  from  precincts  1,  2, 
and  S  of  ward  4,  and  from  precinct  6  of  ward 
5,  and  should  not  count  the  same;  but.  In 
completing  the  sald'canvass,  said  commission 
should  treat  the  returns  from  the  said  pre- 
cincts as  though  no  election  had  been  held 
therein,  and  that  said  commission  should 
forthwith  make  up  and  certify  the  official 
abstract  of  votes  cast  In  the  ci^  and  county 
of  Denver  for  the  said  local  offices,  exclud- 
ing from  the  said  returns  the  votes  cost  in 
the  precincts  last  hereinbefore  mentioned,  as 
well  as  the  votes  cast  In  the  said  first  five 
precincts  hereinbefore  mentioned  and  to 
forthwith  make,  execute,  and  deliver  certifi- 
cates of  election  to  those  who  appeared  elect- 
ed after'the  exclusion  of  said  returns,  respec- 
tively, which  said  order  the  said  elections 
commission  did,  as  soon  as  might  be,  comply 
with.  Thus,  by  the  direct  adjudication  and 
orders  of  the  Supreme  Court  In  the  contempt 
proceedings  aforesaid,  all  instituted  and  con- 
ducted in  the  original  cause,  in  which  the  In- 
junction against  the  election  officers  of  the 
city  and  county  at  Denver  and  others  was 
Issued,  the  Supreme  Court  did  deprive  of 
the  election  certificates  to  which,  under  the 
Constitution  and  laws  of  the  state  they  were 
entitled,  the  following  Democratic  candidates, 
to  wit:  Samuel  W.  Belford,  elected  State 
Senator;  Daniel  Delaney,  elected  State  Sen- 
ator; George  A.  Collins,  elected  to  the  House 
of  Representatives ;  Harvey  E.  Carman,  elect- 
ed to  the  House  of  Representatives;  Peter 
Gorman,  elected  to  the  House  of  Representa- 
tives ;  John  J.  Jones,  Jr.,  elected  to  the  House 
of  Representatives;  Max  Morris,  elected  to 
the  House  of  Representatives;  Dennis  W. 
MuUins,  elected  to  the  House  of  Representa- 
tives; Hamilton  Armstrong,  elected  sheriff; 
Schuyler  H.  Alexander,  elected  assessor ;  C.  S. 
Elder,  elected  treasurer ;  R.  J.  Byrne,  elected 
recorder;  W.  P.  Horan,  elected  coroner;  W. 
P.  Hlnes,  elected  Justice  of  the  peace ;  W.  A. 
Rice,  elected  Justice  of  the  peace ;  B.  F.  Sta- 
pleton,  elected  justice  of  the  peace;  Joseph 
Berger,  elected  constable ;  M.  E.  Garry,  elect- 
ed constable ;  and  P.  A.  Reld,  elected  consta- 
ble— and  did  cause  the  election  certificates 
for  said  offices  to  be  delivered  to  their  Re- 
publican competitors. 

"Respondent  avers  that  after  the  votes  of 
the  said  precincts  were  excluded  from  the 
canvass  of  the  votes,  by  order  of  the  Supreme 
Court,  all  of  which  were  necessary  to  be  ex- 
cluded to  defeat  all  of  the  Democratic  candi- 
dates, the  vote  for  no  other  or  additional  pre- 
cinct was  excluded,  nor  was  an  order  there- 
for requested.    That  without  the  exclusion 


of  said  precincts,  said  Alva  Adams,  candi- 
date for  Governor  as  aforesaid,  would  have 
been  certified  as  having  received  several 
thousand  more  votes  than  he  was  by  the  said 
canvass  awarded.  And  respondent  avers  that 
entertaining  Jurisdiction  of  the  said  injunc- 
tion proceedings  to  prevent  the  commission 
of  election  crimes,  and  the  Issuing  of  said  In- 
junction order,  and  compelling  election  offi- 
cers to  recognize  the  said  Supreme  Court 
watchers,  to  require  them  to  be  permitted 
within  the  said  guard  rails,  and  the  prose- 
cution of  said  persons  aforesaid  for  violating 
said  injunction,  and  their  fines  and  Incarcer- 
ation In  the  common  jail,  and  the  several 
orders  of  said  court  requiring  the  elections 
commission  to  omit,  from  Its  canvass  of  the 
said  returns,  the  returns  from  the  said  sev- 
eral precincts  are  and  were  all  without  pre- 
cedent In  the  electoral  and  Judicial  history 
of  the  United  States,  and  of  each  of  the 
states  of  the  Union,  and  are,  as  respondent 
believes.  In  direct  conflict  with  the  Constitn- 
tion  and  laws  of  the  state  of  Colorado,  an 
well  as  In  direct  conflict  with  the  solemn  de- 
cision of  the  Supreme  Court  of  the  state  of 
Colorado  hereinbefore  referred  to. 

"And  respondent  further  avers  that  to  the 
said  proceedings  by  which  the  Democratic 
candidates  aforesaid  were  deprived  of  the  of- 
fices to  which  they  were  elected,  neither  of 
said  candidates  were  parties,  nor  did  they 
have  any  opportunity  to  appear,  nor  were  they 
heard;  and  the  direct  and  necessary  result 
of  such  proceedings  was  to  deprive  each  and 
every  of  said  candidates  of  the  offices  to 
which  they  had  been  elected,  without  due  or 
any  process  of  law.  That,  during  the  said 
proceedings  In  which  the  orders  to  exclude 
the  said  10  precincts  were  made,  the  court 
was  appealed  to  by  the  attorneys  for  the  re- 
spondents In  said  causes,  to  institute  pro- 
ceedings to  discover  which  votes.  If  any,  were 
in  fact  illegal,  to  the  end  that.  Instead  of 
throwing  out  and  annulling  the  votes  of  tbon- 
sands  of  honest  and  legal  voters  with  such 
as  might  be  Illegal,  the  votes  of  the  legal 
voters  would  be  counted;  but  this  the  said 
court  refused  to  do.  And  respondent  avers  that 
there  would,  under  the  provisions  of  the  elec- 
tion laws  of  Colorado,  have  been  little  or  no 
difficulty  in  separating  the  legal  ballots  from 
the  Illegal  ballots,  if  any  were  found  in  said 
boxes,  because  the  provisions  of  the  stitntes 
of  the  state  are  minute  and  complete  for  so 
doing.  And  respondent  further  avers  that  In 
the  said  journals — the  News  and  the  Times — 
he  controls  and  edits  as  aforesaid,  repeated 
appeals  were  made  to  the  court,  since  It  bad 
entered  upon  the  work  of  supervising  and 
controlling  tlie  canvass  of  the  returns  by  the 
said  elections  commission,  to  take  steps  to 
eliminate  the  legal  from  the  illegal  ballots, 
to  the  end  that  the  thousands  of  honest 
voters  In  the  said  10  precincts  stiould  not  be 
disfranchised,  and  that  those  who  had  been 
honestly  elected  sliould  not  be  deprived  of 
their  offices.    And  respondent  further  avers. 
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as  to  the  findings  of  the  Supreme  Court,  that 
in  several  of  the  precincts  excluded  by  Its  or- 
ders It  was  found  by  the  court  that  consider- 
able numbers  of  the  ballots  found  In  the  bal- 
lot boxes  had  been  written  by  one  or  more 
persons — that  Is,  that  one  person  wrote  the 
name  'Democratic*  or  'Republican'  at  the 
beads  of  said  ballots,  as  the  case  might  be — 
and  that  under  the  law  each  voter  able  so 
to  do  should  have  written  the  name  of  the 
party  ticket  he  voted,  upon  the  ticket  him- 
self, and  because  they  did  not  appear  to  have 
done  so  the  said  ballots  were  fraudulent,  and 
that  the  said  boxes  had  been  stuffed  with 
them ;  the  evidence  upon  which  said  conclu- 
sions were  based  was  that  of  a  local,  so- 
called  'handwriting  expert.' 

"Respondent  further  avers  that,  on  the 
hearings  aforesaid,  as  to  the  precincts  In 
which  such  testimony  was  given,  the  respond- 
ents denied  that  such  acts  had  been  commit- 
ted except  in  the  case  of  illiterate  persons, 
in  whose  cases  somebody  else  might,  under 
the  law,  fill  out  the  ballots.  That  whether 
or  not  the  judgment  or  conclusion  of  such  ex- 
perts was  correct  might  readily  have  been  de- 
termined. That  under  the  election  law  of 
Colorado,  one  of  the  Judges  of  election  is  re-, 
quired  to  write  on  the  comer  of  each  ballot 
the  number  that  Is  placed  opposite  the  name 
of  the  voter  on  the  poll  list,  before  the  ballot 
Is  deposited  in  the  box,  and  that  such  corner 
is  turned  down  and  sealed  so  as  to  conceal 
the  number  thereon  written.  That,  If  the 
seals  on  these'  ballots  had  been  broken,  the 
number  thereon  written  would  have  disclosed, 
by  the  like  number  on  the  poll  list,  the  name 
of  the  voter  credited  with  having  deposited 
the  ballot,  and,  by  reference  to  the  registra- 
tion list  the  residence  of  the  voter  and  his 
age  and  personal  description  would  appear, 
so  that  such  voter,  If  the  ballot  were  genuine, 
might  be  readily  produced  to  testify  whether 
or  not  the  ballot  was  In  fact  his  ballot.  That 
during  the  said  contempt  proceedings  re- 
spondent denying  the  truth  of  the  conclu- 
sions of  said  experts,  requested  the  court 
that  it  would  order  the  seals  of  the  said  bal- 
lots claimed  to  have  been  written  by  other 
than  the  legal  votei-s,  broken,  tliat  those  who 
purported  to  have  cast  them  might  be  pro- 
duced before  the  court  to  testify  thereto;  but 
the  court  denied  this  request  and  refused  to 
permit  the  seals  to  t>e  broken,  and  said  court 
reached  its  conclusions  upon  that  class  of 
testimony  without  that  sure  and  reasonable 
proof  that  was  readily  availed  of  and  to  their 
hands.  And  respondent  says  true  It  is  that 
the  statute  provides  that  such  seals  shall 
only  be  broken  in  case  of  a  contested  election, 
but  be  also  says  the  statute  provides  that  the 
ballots  and  one  of  the  tally  lists  shall  be 
placed  In  the  ballot  box  and  the  opening  of 
the  glass  part  carefully  sealed,  and  each  of 
the  Judges  shall  plac^  his  private  mark  on 
the  said  seal ;  that  the  wooden  cover  shall 
then  be  locked  and  each  of  tlxe  Judges  pre- 


serve one  of  the  keys  thereto,  and  that  the 
ballot  box,  thus  sealed  and  locked,  shall  be 
delivered  to  the  county  clerk  (In  the  case  of 
the  city  and  county  of  Denver,  to  the  elec- 
tions commission) ;  and  that  the  ballots, 
when  not  required  to  be  taken  from  the 
ballot  box  for  the  purpose  of  an  election  con- 
test shall  remain  in  the  ballot  box,  In  the 
custody  of  the  county  clerk  and  recorder 
(and,  in  the  case  of  the  city  and  county  of 
Denver,  in  the  custody  of  the  elections  com- 
mission) until  the  next  election.  That  the 
returns  and  tally  lists  necessary  for  the  can- 
vass of  the  returns  from  election  precincts 
are  provided  to  be  sent  sealed  in  a  separate 
package,  to  the  county  clerks.  Yet  neverthe- 
less, the  said  court  for  the  purpose  of  said 
contempt  proceedings,  did  order  that  the  bal- 
lot boxes  of  the  several  precincts  should  be 
opened  and  the  ballots  taken  therefrom  for 
examination  by  said  writing  experts,  and  for 
other  purposes ;  while  It  refused  to  allow  the 
seals  upon  the  ballots  to  be  broken,  to  deter- 
mine whether  or  not  the  ballots  were  In  fact 
honest  or  spurious  ballots. 

"And  respondent  to  show  the  utter  un- 
worthlness  and  unreliability  of  the  said  writ- 
ing expert  Hamma,  and  the  other  experts 
who  testified  from  comparison  of  the  writing 
of  the  names  of  the  party  written  on  said 
tickets  'Democratic'  and  'Republican,'  avers 
that  subsequently,  as  will  be  hereafter  more 
particularly  set  forth,  the  said  Peabody  con- 
tested the  election  of  said  Alva  Adams  before 
the  Fifteenth  General  Assembly;  that  nearly 
all  of  the  proof  offered  by  contestor  to  secure 
the  rejection  of  the  vote  of  the  city  and  coun- 
ty of  Denver  by  said  General  Assembly  was 
that  of  said  writing  expert  Hamma  and  other 
such  experts  who  testified  before  the  Su- 
preme Court  In  the  contempt  proceedings, 
the  said  Ilnmma  having  been  given  access  to 
the  ballot  boxes  during  said  contest  In  a 
great  many  precincts,  that  as  such  expert  he 
might  testify  what  ballots  were  fraudulent; 
and  he  afterwards  did,  after  examination  of 
said  bahots,  declare,  as  a  witness  before  the 
legislative  committee,  in  substance,  that  he 
had  examined  the  ballots  In  said  boxes  and, 
among  others,  those  of  the  precincts  of 
Elyria  and  Harman,  l)Oth  precincts  in  the 
city  and  county  of  Denver;  that  in  the  bal- 
lot box  of  Valverde,  103  Democratic  ballots 
were  written  by  one  person,  and  20  Republi- 
can ballots  were  written  by  another,  he  de- 
siring to  have  it  inferred,  because  they  ap- 
peared to  be  so  written,  that  they  were  fraud- 
ulent ballots.  Yet  nevertheless,  after  said 
testimony,  the  contestee's  attorneys  having 
been  permitted  to  break  the  seals  on  said 
assailed  ballots,  and  learning  thereby  the 
numbers  of  said  ballots,  and,  from  the  num- 
bers finding  the  names  of  the  persons  who 
bad  done  the  writing  thereon,  and  voting, 
they  found  and  produced  145  of  the  153  who 
had  voted  said  alleged  fraudulent  Democratic 
tickets  and  they  appeared  in  person,  either 
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before  said  committee  or  a  notary  public,  as 
witnesses  In  said  contest  proceedings,  and 
testified  to  their  Identity  and  to  baring  voted 
tbe  said  tickets.  That  In  the  ballot  box  of 
the  Barman  precinct  the  said  Hnmma  testi- 
fied be  found  67  Democratic  ballots  written 
by  the  same  person.  In  that  connection  a 
ballot  box  was  brought  In  from  Kiowa  pre- 
cinct. In  Adnms  couDty,  an  agricultural  pre- 
cinct When  shown  ballots  in  tbe  box  be 
testified  that  seven  of  the  ballots  were  writ- 
ten by  the  Identical  person  who  hnd  been 
writing  all  tbe  other  ballots  which  he  assail- 
ed. The  contestee  brought  before  the  com- 
mittee four  of  the  seven,  resident  farmers  of 
the  precinct  who  fully  Identified  four  of  said 
ballots,  declaring  that  they  themselves  had 
written  and  voted  them.  That  writing  experts 
for  tbe  contestor.  Hamma.  with  others,  testi- 
fied. In  said  contest  that  77  ballots  In  the  box 
of  wnrd  6.  precinct  3,  were  written  by  the 
same  person ;  yet,  breaking  the  seals  of  said 
ballots,  contestee  produced  74  of  the  77  per- 
sons wliose  ballots  hnd  been  assailed  and  wbo 
testified  In  said  contest  proceedings  that  they 
bad  written  them,  each  for  himself,  and  had 
voted  the  same.  Again,  In  word  6,  precinct 
4,  58  boliots  were  so  assolled  by  said  writing 
experts ;  yet  47  of  the  voters  who  cast  47  of 
said  ballots  were  produced  and  testified  that 
they  were  their  ballots,  and  that  they  were 
prepared  and  voted  by  them.  Again,  In  the 
ballot  box  of  ward  6,  precinct  7,  51  ballots 
were  Identified  by  said  experts  as  having 
been  written  by  the  same  person ;  yet  on 
breaking  the  seals  of  said  ballots,  47  of  those 
who  had  voted  47  of  the  ballots  were  pro- 
duced, and  they  testified  that  they  were  their 
ballots,  and  that  they  had  been  prepared  and 
voted  by  them.  Again,  In  the  ballot  box  of 
precinct  4,  of  ward  1,  111  ballots  were  Identi- 
fied by  said  experts  as  having  been  written  by 
the  same  person ;  but  the  seals  thereof  being 
broken  and  the  names  of  those  who  appeared 
to  have  deposited  them  being  learned,  con- 
testee produced  97  of  those  who  Identified  a 
like  number  of  the  said  111  ballots  as  having 
been  prepared  and  voted  by  them,  and  they 
so  testified.  Again,  In  precinct  1,  ward  5,  the 
said  experts  declared  38  ballots  were  written 
by  the  said  person;  yet  contestee  produced 
37  persons  who  had  voted  37  of  the  said  bal- 
lots, and  who  testified  that  they  had  pre- 
pared and  voted  the  same.  That  respondent 
cnn  cite  a  large  additional  number  of  pre- 
cincts In  which  said  experts  were  as  fingrant- 
ly  In  error,  as  shown  by  the  production  of 
tbe  persons  who  cast  the  ballots  they  assail- 
ed, as  In  those  particularly  cited;  but  It  Is 
sufficient  to  further  say.  In  this  connection, 
that  of  all  the  ballots  declared  fraudulent 
by  these  writing  experts — and  there  were  7,- 
8!)1  such  Democratic  ballots,  and  1,148  such 
Republican  ballots — ^tbe  contestee  produced 
80  per  cent  or  tbereabonts  of  those  who  had 
actually  prepared  and  cast  the  said  percent- 
age of  the  same;  and  so  complete  and  over- 
whelming was  the  proof  on  the  part  of  the 


contestee  that  the  contestor,  who  had  assail- 
ed the  integrity  of  such  ballots  by  said  writ- 
ing experts,  did  not  attempt  to  overcome  or 
disprove  the  te«itlinony  of  the  living  witnesaea 
produced  by  the  contestee  to  establish  tbe  In^ 
tegrity  of  said  ballots. 

"Respondent  further  avers  that  after  tbe 
said  Democratic  senators  and  repre«pntnt1v«« 
from  the  city  and  county  of  Denver  had  been 
deprived,  as  aforesaid,  of  their  said  offices, 
the  said  corporations,  through  their  said 
agents  and  representatives,  bent  all  tlieir 
energies  towards  Inducing  the  state  board  of 
canvassers  to  Ignore  tbe  law  and  go  lioliind 
the  returns  properly  made  out  and  certified 
from  the  county  of  Boulder  and  from  tbe 
county  of  Las  Animas;  that  the  county  of 
Itoiilder  Is  one  senatorial  district  and  tlie 
county  of  T>as  Animas  Is  another  senatorial 
district  and  that  by  the  returns,  duly  nntlieo- 
ticoted  as  aforesold,  from  the  county  of  Laa 
.\nlmaB  and  delivered  to  the  Secretary  of 
State,  as  by  law  required,  Michael  Beshonr, 
Democrat  was  shown  to  be  elected  to  tba 
Senate  by  about  400  majority;  and  that  by 
the  returns  from  the  county  of  Roulder.  duly 
certified,  as  aforesaid,  Charles  B.  Ward  waa 
shown  to  have  been  elected  by  61  majority. 
That  by  the  statutes  of  Colorado,  tbe  Gor- 
emor.  Secretary  of  State,  the  Treasurer  of 
the  state,  and  Attorney  General,  or  any  three 
of  them,  constitute  the  board  of  st.nte  can- 
vassers, and,  by  the  said  statute.  It  Is  made 
their  duty  to  'canvass  the  abstracts  of  vote* 
cast  In  the  different  counties  of  tl»e  state  for 
electors  of  President  and  Vice  PresI<Ient  for 
representatives  In  Congress,  for  regents  of 
the  State  University,  for  the  Judges  of  the 
Supreme  ond  District  Courts,  for  district  at- 
torneys and  for  senators  and  ropnfienta- 
tlves';  that  the  statutes  of  the  state  further 
provide  that  'for  the  purpose  of  canvassing 
the  result  of  elections,  the  state  bo.nrd  of  can- 
vassers shall  meet  at  the  ottice  of  the  Secre- 
tary of  State  at  10  o'clock  of  the  forenoon  of 
the  twenty-fifth  day  after  election,  •  •  • 
when  they  shall.  If  the  returns  from  all 
the  counties  of  the  state  be  In  tbe  possession 
of  the  Secretary  of  State,  proceed  to  canvass 
the  votes.'  That  the  statute*  of  the  state  do 
furtlier  provide  'that  the  state  board  of  can- 
vassers, when  mot  In  accorilance  with  th« 
law,  and  a  quorum  (3)  being  present  shall 
proceed  to  examine  and  maki»  statement  of 
the  whole  number  of  votes  given  at  any  such 
election,  •  ♦  •  whl<h  statement  shall  sliow 
the  names  of  the  persons  to  whom  such  votes 
shall  have  been  given  for  either  of  said  offi- 
ces, and  the  whole  number  given  to  each 
distinguishing  the  several  districts  and  coun- 
ties In  which  they  were  given;  they  shiill 
certify  such  statement  to  be  accurate  and 
subscribe  their  names  thereto,  and  they  shall 
thereupon  determine  what  persons  have  been 
by  tbe  greatest  number  of  votes  elected  to 
such  offices,  or  either  of  them,  and  they  shall 
endorse  and  subscribe  on  such  statement  a 
certificate  of  their  determinatloo  aad  deliver 
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tbem  to  tbe  Secretary  of  State.'  And  it  Is 
further  provided,  by  the  said  statutes,  that 
'before  the  day  fixed  by  law  for  the  assem- 
bling of  the  General  Assembly  tbe  Secretary 
of  State  shall  lay  before  each  bouse  the  re- 
turns of  the  members  elected  thereto,  with 
the  districts  they  represent,  in  accordance 
with  the  returns  in  his  office.' 

"Respondent  further  arers  that  to  carry 
out  the  conspiracy  aforesaid,  and  that  the 
said  corporations,  their  agents  and  repre- 
sentatives, might  -secure  a  majority  In  the 
Senate  as  aforesaid,  they  did,  through  agents 
and  emissaries,  Induce  H.  B.  Millard,  the  Re- 
publican opponent  of  tbe  said  Charles  B. 
Ward,  and  Casimiro  Barela,  tbe  Republican 
opponent  of  Michael  Beshoar,  to  present  and 
make  claim  to  tbe  said  state  board  of  can- 
vassars  that  they  had  been  elected.  Instead 
of  said  Ward,  and  Beshoar.  and  to  induce 
said  tx>ard  to  go  behind-  the  lawful  returns 
and  to  throw  out  tbe  votes  of  certain  pre- 
cincts In  tbe  said  two  counties  sufficient  in 
number  to  change  the  result  as  to  the  said 
Ward  and  Beshoar  In  the  said  counties.  That 
Luther  M.  Goddard,  one  of  the  present  Judges 
of  the  Supreme  Ck>nrt  acted  as  one  of  the  at- 
torneys for  the  said  Barela  and  Millard  in 
that  behalf.  That  on,  to  wit,  the  1st  day  of 
December,  1905,  as  by  the  law  they  should, 
the  state  board  of  canvassers  met,  and,  as 
provided  for  in  the  statutes  of  the  state,  'to 
canvass  the  abstract  of  votes  cast  in  tbe  dif- 
ferent counties  of  the  state'  for  the  candi- 
dates for  the  several  offices  hereinl>efore  men- 
tioned, and  for  senators  and  representatives. 
That  the  said  Luther  M.  Goddard  and  others. 
In  behalf  of  the  said  Barela  and  Millard,  ap- 
peared before  tbe  said  board  and  did  induce 
them  to  make  an  order  in  which  they  agreed 
to  go  behind  the  abstracts  of  votes  from 
tbe  said  counties  of  Las  Animas  and  Boulder, 
and  to  hear  testimony  (all  by  affidavit  and 
wholly  ex  parte)  with  reference  to  the  elec- 
tions within  some  of  the  precincts  therein. 
Tliat  the  said  Ward  and  Beshoar  and  the 
Democratic  committee  of  the  state  of  Colo- 
rado bad  no  question  but  that  a  majority  of 
the  said  board  of  canvassers  would,  in  pur- 
suance of  the  conspiracy  aforesaid,  and  being 
unduly  and  improperly  Influenced  by  the  said 
corporations,  their  agents,  attorneys,  and 
representatives,  make  application  to  the  Su- 
preme Court  of  Colorado  to  take  original 
Jurisdiction,  and  did  submit  two  petitions, 
one  in  behalf  of  the  said  Ward,  and  the  other 
In  behalf  of  the  said  Beshoar,  praying  that 
the  said  court  might  command  the  said  board 
of  state  canvassers  to  canvass  the  abstracts 
of  votes  from  the  said  counties  of  Las  Animas 
and  Boulder,  as  by  the  law  they  were  re- 
quired to  do,  and  to  refrain  from  going  be- 
hind the  said  returns  and  abstracts.  That, 
under  the  law,  and  the  custom  in  such  cases 
made  and  provided,  the  Supreme  Court  first 
determines  whether  It  will  take  Jurisdiction 
of  applications  for  such  original  writs,  and 


the  mere  presentation  of  such  petitions  does 
not  constitute  an  action  pending  in  the  Su- 
preme Court,  until  the  said  court,  by  order, 
shall  direct  tbe  filing  of  the  petitions,  and 
thus  doing  assume  Jurisdiction  of  the  cause, 
to  determine  the  merits  thereof.  That  appli- 
cation being  made  to  the  court  to  permit  said 
petitions  to  be  filed,  and  for  the  court  to  as- 
sume Jurisdiction  of  the  cause,  and  tbe  said 
petitions  having  been  left  in  possession  of 
the  clerk  of  said  court,  notice  was  given 
the  attorneys  of  the  respondents  therein  of 
the  pendency  of  said  applications  for  leave 
to  file,  and,  a  time  being  fixed  by  tbe  court 
for  hearing  and  determining  whether  or  not 
the  said  court  would  assume  Jurisdiction  of 
tbe  causes,  and  permit  said  petitions  to  be 
filed,  the  attorneys  for  tbe  respective  parties 
appeared  before  tbe  said  court  and  argued 
the  question  of  Jurisdiction  only.  That  tbe 
said  Luther  M.  Goddard.  one  of  tbe  attorneys 
of  said  Barela  and  Millard,  appeared  and 
argued  against  the  court  taking  Jurisdiction 
of  said  cause. 

"Upon  information  and  belief,  respondent 
avers  tbat  on  tbe  said  hearing  the  only  ques- 
tion presented  to  tbe  court  was  wlietber  or 
not  the  court  would  take  Jurisdiction  of  the 
said  cause  and  permit  the  said  petitions  to 
be  filed,  that  It  might  subsequently  determine 
the  said  petitions  upon  their  merits;  and 
the  attorneys  did  not  discuss  the  law  appli- 
cable to  the  legal  questions  involved  in  said 
petitions,  nor  the  power  nor  duty  of  the  state 
l>oard  of  canvassers  in  the  premises.  On  the 
contrary,  tbe  said  court  strictly  prohibited 
any  such  argument,  and  confined  the  attor- 
neys to  the  question  as  to  whether  the  court 
could  or  should  assume  the  Jurisdiction 
prayed  for ;  and,  having  beard  the  arguments 
therein,  the  said  court  did  adjourn,  to  render 
its  opinion  at  a  later  date;  but  thereafter, 
to  wit,  on  December  28,  1904,  the  court  met 
and  rendered  an  opinion  in  tbe  said  causes, 
which  said  opinion  assumed  to  determine  said 
causes  upon  their  merits;  but  respondent 
avers  that  the  said  court  did  not.  In  fact,  take 
Jurisdiction  of  said  causes,  and  did  not  permit 
tbe  same  to  be  filed  In  said  court,  and  the 
said  causes  were  never  filed  the'rein;  yet, 
nevertheless,  tbe  said  court  not  only  rendered 
an  opinion  which  was  professedly  In  said 
causes,  but  It  did,  in  addition.  In  said  opinion, 
decide  and  determine  tbat  no  other  coui't 
should  Issue  writs  of  mandamus  in  such 
cases  should  application  be  made  to  tbem 
therefor;  and  respondent  says  that  the 
said  opiplon  and  the  declaration  or  order 
contained  therein  were  not  made  in  causes 
pending  in  said  court,  but  were  made  In 
connection  with  tbe  decision  of  the  court,  in 
effect,  declining  to  take  Jurisdiction  thereof. 
Respondent  further  avers  that,  while  in  said 
opinion  the  court  held  that  it  would  not  Issue 
the  said  writs  of  mandamus,  it  did  so  without 
Independently  passing  upon  the  force  and 
effect  of  the  statutes  that  provide  for  and 
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govern  tlie  said  state  board  of  canvassers 
and  prescribe  their  duties;  and  In  tlie  said 
opinion  it  expressly  declared  that  the  court 
would  not  decide  for  itself  what  the  law 
governing  the  state  board  of  canvassers  was, 
but  would  hold  that  a  decision  formerly  ren- 
dered by  the  state  Court  of  Apiieals,  a  statu- 
tory court,  and  one  of  inferior  jurisdiction 
to  the  Supreme  Court,  should  stand  and  be 
held  as  the  law  by  all  the  courts  of  the  state, 
until  the  Legislature  of  the  state  should  re- 
peal, amend,  or  modify  the  same,  as  appears 
from  the  following  extract  from  said  opinion : 
'In  brief,  our  conclusion  Is  that  whether  this 
decision  is  right  or  wrong,  as  to  which  we 
express  no  opinion,  until  such  time  as  the 
General  Assembly  sees  fit  by  statute  to 
change  or  abrogate  the  rule  there  announced, 
it  should  be  followed  by  all  the  Inferior 
Judicial  tribunals  of  this  state' — the  Su- 
preme Court  thus  declaring  that  nisi  prlus 
courts  should  and  must  be  bound  by  a  former 
decision  of  the  Court  of  Appeals,  and  should 
not  take  jurisdiction  of  any  sort  to  interfere 
with  the  said  state  board  of  canvassers. 
That,  in  and  by  the  said  opinion,  the  sold 
Supreme  Court,  avoiding  passing  upon  the 
questions  of  law  presented  in  the  said  peti- 
tions, as  to  the  duties  and  powers  of  the  state 
board  of  canvassers,  laid  down  and  declared 
In  effect  the  following  extraordinary  and 
unprecedented  proposition :  First.  That,  be- 
cause the  state  Court  of  Appeals  had  ren- 
dered an  opinion  as  to  the  powers  and  duties 
of  the  board  of  state  canvassers,  it  would  not, 
whatever  its  views  of  the  law  might  be,  take 
up  and  decide  the  law  upon  Its  own  respon- 
sibility; ond  this,  too,  notwithstanding  the 
fact  as  the  Supreme  Court  has  decided,  the 
opinions  of  the  Court  of  Appeals  are  only 
persuasive  and  should  receive  favor  from  the 
Supreme  Court  only  as  said  opinions  express 
sound  law  and  are  based  on  sound  reasoning. 
Second.  That  because  In  such  a  case  said 
Court  of  Appeals  delivered  an  opinion  stating 
Its  views  of  what  the  powers  and  duties  of 
the  board  of  state  canvassers  were,  and  there 
having  been  a  session  of  the  Legislature  be- 
tween the.  filing  of  said  opinion  and  the 
pre.<«entation  of  of  the  petitions  In  behalf  of 
said  Ward  and  Beshoar  without  legislative 
action  upon  the  matters  involved,  the  Su- 
preme Court  should  hold  such  omission 
by  the  I^eglslature  to  be  legislative  approval 
of  such  opinion,  and  the  rule  established  in 
such  opinion  must  prevail  until  the  Legis- 
lature saw  fit  to  change  the  same.  Third. 
That  the  Supreme  Court  had  the  right  and 
outhorlty  to  prescribe  rules  of  action  for  low- 
er courts  in  matters  affecting  statutes  setting 
forth  the  powers  and  duties  of  the  state 
board  of  canvassers,  and  to  forbid  them 
taking  jurisdiction  in  such  cause.  In  pro- 
ceedings In  which  the  Supreme  Court  did  not 
(^ssume  jurisdiction  excci)t  to  decline  the 
^mo,  excojit  'for  persuasive  reasons.'  Re- 
f^ndent   further   avers   that  the   attorneys 


for  the  said  Beshoar  and  Ward,  fearing  and 
having  reason  to  fear,  that  the  Supreme 
Court  would  not  talce  jurisdiction  of  the  said 
causes,  and  not  anticipating  thot  the  court 
would,  in  declining  to  take  Jurisdiction,  for- 
bid the  nisi  prlus  courts  to  do  so.  were  ready, 
should  the  Supreme  Court  decline  to  take 
jurisdiction  to  file  new  petitions  for  manda- 
muses against  the  said  state  board  of  can- 
vassers, in  the  district  court  in  and  for  the 
city  and  county  of  Denver.  That  said  attor- 
neys, being  notified  that  the  Supreme  Court 
liad  refused  to  take  Jurisdiction,  immediately 
filed  said  petitions  in  the  district  court  and 
from  the  branch  thereof  presided  over  by 
District  Judge  Carpenter  alternative  writs  of 
mandamus  as  prayed  for  In  the  said  petitions 
were  issued.  That  neither  the  said  attorney, 
at  the  time  he  filed  said  petitions,  nor  the 
said  judge  at  the  time  be  Issued  the  said 
alternative  writs  of  mandamus,  had  knowl- 
edge that  the  said  Supreme  Court  had  in  said 
proceedings  forbidden  nisi  prlus  courts  to  act 
affirmatively  in  such  cases.  That  on  the 
same  day,  following  said  action  by  said  dis- 
trict Court  the  said  Supreme  Court  did  dte 
the  said  District  Judge  Carpenter  and  John 
A.  Rush  and  Everett  Bell,  attorneys  for  the 
said  Ward  and  Beshoar;  the  district  Judge 
to  show  cause  why  he  should  not  be  com- 
manded to  enter  an  order  dismissing  said 
suits  and  holding  for  naught  the  said  al- 
ternative writ  and  that  no  further  juris- 
diction of  said  cause  should  be  entertained 
by  him,  and  to  abide  by  any  further  order 
of  the  court  In  the  premises;  and  the  said 
Rush  and  Bell  to  show  cause  why  they  should 
not  be  punished  for  contempt  That  subse- 
quently the  said  District  Judge  Carpenter 
appeared  and  In  effect  stated  that  he  was  not 
aware  of  the  opinion  of  the  court  In  that  be- 
half, and  that  he  would  quash  said  writ  and 
further  not  assume  Jurisdiction  in  said  mat- 
ter, and  the  said  Carpenter  was  thereupon 
dismissed,  and  the  said  Rush  and  Bell  ap- 
peared and  filed  their  answer  to  the  citation 
showing  cause  why  they  had  not  been  guilty 
of  contenipt  and  the  said  Supreme  Court  on, 
to  wit,  January  3,  1904,  by  order  referred  the 
matter  of  the  contempt  proceeding  against 
said  Rush  and  Bell  to  the  grievance  commit- 
tee of  tlie  State  Bar  Association  of  Colorado, 
and  the  said  committee,  having  examined 
the  said  matter,  decided  and  reported  that  uo 
contempt  had  been  committed,  whereupon  the 
Supreme  Court  dismissed  said  contempt  pro- 
ceeding against  said  Rush  and  Bell. 

"Respondent  further  avers  that  said  state 
board  of  canvassens,  being  relieved  from  the 
danger  of  Interference  from  any  of  the  courts 
of  the  state  by  reason  of  the  action  of  the 
Supreme  Court  as  aforesaid,  and  In  violation 
of  the  plain  letter  and  spirit  of  the  statute, 
did  imniodiatcly  proceed  to  ignore  the  ab- 
stract of  tile  returns  of  the  said  eiei-tlon  froi;i 
the  said  counties  of  Boulder  and  Las  Animas, 
and  did,  altlioiich  the  testimony  was  over- 
whelming that  the  election  had  been  honestly 
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and  lawfully  conducted  In  the  asRailed  pre- 
cincts In  said  two  counties,  and  that  no  fraud 
In  behalf  of  the  said  Ward  and  Beshoar  had 
been  practiced,  reject  and  disregard  the 
votes  of  a  sufficient  number  of  precincts  as 
the  same  bad  been  certified  to  said  board.  In 
the  said  counties  of  Boulder  and  Las  Animas, 
to  overcome  the  majorities  that  had  beeu 
given  and  certified  to  said  board  for  the  said 
Ward  and  Beshoar,  and  did  declare  and  cer- 
tify that  the  said  Barela  and  Millard  had 
been  duly  elected ;  that.  In  and'  by  the  said 
decision  of  the  Supreme  Court,  and  of  the 
state  board  of  canvassers,  the  status  of  the 
state  Senate  was  further  changed  so  that  It 
thereafter  stood  15  Democrats  and  19  Repub- 
licans, giving  the  Republicans  In  said  Senate  a 
majority  of  four,  when  In  truth  and  In  fact, 
under  the  law,  if  It  had  been  fairly  adminis- 
tered, the  said  Senate  would  have  stood  19 
Democrats  and  15  Republicans.  That,  short- 
ly after  the  said  last-mentioned  decision,  and 
on.  to  wit,  the  4tb  day  of  January,  1905,  the 
Fifteenth  General  Assembly  of  the  state  of 
Colorado  duly  convened,  and  the  Senate 
thereof  organized  with  Its  political  status  as 
above  stated.  And  respondent  further  avers 
that,  for  a  long  time  before  the  proceedings 
relating  to  the  state  canvassing  board,  It  had 
been  determined  by  the  corporations  aforesaid, 
through  their  agents  and  representatives,  or 
a  considerable  majority  of  them,  that  Luther 
M.  Goddard  should  be  one  of  those  to  be 
named  by  them  for  the  office  of  Supreme 
Judge,  and  they  selected  him  by  virtue  of  the 
agreement  aforesaid  between  the  said  corpo- 
rations and  the  said  Peabody,  although  the 
said  corporation  agents  were  not  unanimous 
in  bis  behalf.  That  the  said  the  Colorado 
&  Southern  Railway  Company  and  the  said 
the  Denver  &  Rio  Grande  Railway  Company 
feared  that  he  was  too  closely  allied  with  the 
Interests  of  the  said  the  Denver  City  Tram- 
way Company  and  the  Denver  Union  Water 
Company  and  certain  natural  persons,  which 
would  or  might  seriously  conflict  with  the 
interests  of  these  corporations.  That  It  he- 
came  and  was  Important  to  plac'ate  the  hos- 
tility of  the  said  last-named  railway  com- 
panies, as  It  was  understood  and  agreed  that, 
unless  the  said  last-named  companies  con- 
curred In  the  selection  of  judges  made  by  the 
said  corporations,  they  could  and  would, 
through  certain  of  their  Republican  senators 
who  were  friendly  to  them,  defeat  their  con- 
firmation, and.  upon  demand  of  the  said  the 
Colorado  &  Southern  Railway  Company,  by 
Its  agents  and  representatives,  they  agreed 
to  permit  the  said  Colorado  &  Southern  and 
Denver  &  Rio  Grande  Railway  Companies  to 
name  the  other  of  said  judges,  and  thereupon 
the  said  two  last-mentioned  railway  com- 
panies, by  their  representatives  and  agents, 
did  select  and  name  George  W.  Bailey  as  the 
other  of  the  said  judges  to  be  selected  by  the 
corjioratlons,  and  appointed  by  the  said  Pea- 
lK>dy  as  aforesaid.  And  the  said  corpora- 
tions, through  their  agents  and  representa> 


tlves  aforesaid,  notified  the  said  Peabody  that 
they  had  agreed  upon  the  said  Luther  M.  God- 
dard and  the  said  George  W.  Bailey  as  their 
selection  for  justices  of  the  Supreme  Court; 
and  respondent  avers  that  the  said  Luther  M. 
Goddard  did  appear  for  and  In  t>ehalf  of  the 
said  Barela  and  Millard,  In  their  contest  be- 
tween the  said  state  board  of  canvassers,  and 
did  take  a  great  Interest  in  all  of  the  pro- 
ceedings before  the  said' Supreme  Court,  In 
the  way  of  consultation  and  advice  with  and 
to  those  who  were  representing  the  said  cor- 
porations In  all  of  the  said  proceedings,  and 
that  he  did  use  all  of  bis  skill  and  Influence 
to  lead  and  Induce  the  said  Supreme  Court 
and  state  board  of  canvassers  to  decide  as 
they  did  decide;  and  the  said  Goddard  did 
further  advise  with  and  consult  with  the 
said  John  M.  Waldron  and  his  associates  In 
connection  with  nearly  all  the  court  proceed- 
ings hereinbefore  set  out — all  to  the  end  that 
the  complexion  of  the  said  Senate  might  be 
changed  as  aforesaid. 

"Respondent  further  avers  that,  after  the 
failure  of  the  said  corporations,  through  their 
agents  and  representatives,  to  carry  through 
the  conspiracy  to  induce  the  Legislature  in  its 
canvass  of  the  votes  for  the  office  of  Governor 
as  aforesaid,  and  the  Legislature  bad  on  the 
7th  day  of  January,  1905,  canvassed  said  vote 
as  by  law  required,  and  had  declared  the  said 
Alva  Adams  Governor  of  the  state  of  Colo- 
rado, the  said  corporation  did  prevail  upon 
and  Induce  the  said  Peabody  to  nominate  to 
the  said  Senate,  for  Its  advice  and  consent, 
the  said  Luther  M.  Goddard  and  the  saiA 
George  W.  Bailey,  for  the  offices  of  justices 
of  the  Supreme  Court;  It  being  necessary.  If 
the  said  nominations  were  to  be  conflrmed  by 
the  Senate,  that  the  names  should  be  sent 
In  and  the  appointees  conflrmed  before  the 
said  Adams  was  Inaugurated  Governor, 
which,  under  the  law,  would  occur  on  the 
10th  day  of  January,  1905.  That  It  was  well 
known  to  the  said  corporations  that,  should 
the  said  Goddard  and  Bailey  not  t>e  con- 
flrmed before  the  said  Alva  Adams  became 
Governor,  he,  the  said  Adams,  as  Gov- 
ernor, would  Immediately  withdraw  their 
said  names  from  the  consideration  of  the  Sen- 
ate, and  would  not  renominate  them.  That 
the  said  Peabody.  recognizing  the  necessity 
for  Immediate  action,  did,  on  Saturday,  the 
7th  day  of  January,  A.  D.  1905,  In  further- 
ance of  the  wishes  aforesaid  of  the  said  cor- 
porations, and  In  compliance  with,  his  com- 
pact and  agreement  aforesaid,  nominate  to 
the  Senate,  for  Its  advice  and  consent.  Luther 
M.  Goddard  and  George  W.  Bailey,  for  such 
justices.  That  the  said  the  Colorado  &  South- 
em  and  the  Denver  &  Rio  Grande  Railway 
Companies,  through  their  representatives  and 
agents,  yet  fearing  the  Influence  of  the  said 
the  Efenver  City  Tramway  Company,  and  the 
other  Denver  utility  corporations  and  natural 
persons  over  the  said  Luther  M.  Goddard  as 
such  judge,  and  fearing  that  said  Influence 
might  be  exerted  over  said  Goddard,  as  Judge, 
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to  their  detriment  and  Injury,  withheld  or 
withdrew  their  consent  to  the  confirmation 
of  the  said  Goddard,  and  did  continue  to  so 
object,  and,  for  a  time.  It  appeared  as  though 
they  would,  through  those  In  the  Senate  who 
were  Influenced  and  controlled  by  them,  pre- 
vent said  Goddard  from  being  nominated, 
and,  with  the  Inauguration  of  the  said  Adams 
as  Oovemor,  prevent  bis  selection  and  con- 
flrmatlon  altogether.  That,  by  law,  the  said 
Adams  was  to  be  Inaugurated  the  Governor  of 
the  state  at  noon  on  Tuesday,  the  10th  day  of 
January,  A.  D.  1905,  and  on  the  night  of 
Sunday,  January  8tb,  the  said  corporations, 
through  their  agents  and  representatives,  did 
convene  together  In  the  city  of  Denver,  to 
Induce  the  said  Colorado  &  Southern  and 
Denver  &  Rio  Grande  Railway  Companies, 
through  their  agents  and  representatives,  to 
consent  to  withdraw  their  opposition  to  the 
confirmation  of  the  said  Goddard  and  con- 
sent to  their  friends  In  such  Senate  acting 
favorably  upon  It;  but,  up  to  midnight  of 
Sunday,  January  8tb,  the  other  corporations 
had  not  succeeded  in  changing  the  opposition 
of  the  agents  and  representatives  of  the  two 
railway  companies,  and,  as  a  last  resort,  the 
agent  and  representative  of  the  said  Colorado 
&  Southern  Railway  Company  was  Induced  to 
and  did,  after  midnight  on  Sundoy,  the  Stb 
day  of  January,  and  at  about  1  o'clock  In  the 
morning  of  Monday,  the  9tb  day  of  January, 
repair  to  the  home  of  the  said  I^uttaer  M. 
Goddard,  In  a  carriage,  calling  bim  out  of 
his  bed,  having  then  and  there  such  conver- 
«  satlon  with  the  said  Goddard  that  the  said 
railway  corporations,  through  their  agents 
and  representatives,  withdrew  their  opposi- 
tion to  his  confirmation,  and  tbey  did,  on  said 
morning,  at  about  3  o'clock  thereof,  announce 
to  the  remainder  of  the  said  corporations, 
through  their  said  agents  and  representatives, 
that  their  opposition  bad  been  withdrawn, 
and,  the  withdrawal  of  the  said  opposition 
having  been  announced,  the  said  Senate  of 
tbe  Fifteenth  General  Assembly  did,  almost 
Immediately  on  its  convening  on  the  morning 
of  Monday,  tbe  Otb  day  of  January,  confirm 
the  said  noniinations  of  tbe  said  Goddard  and 
Bailey. 

"The  respondent  further  avers  thot,  al- 
though the  said  Goddard  and  Bailey  could 
not  enter  upon  the  duties  of  their  said  offices 
of  justices  of  the  Supreme  Court  until,  under 
the  aniendnieut  of  the  Constitution  aforesaid, 
tbe  5th  day  of  April  following,  they,  being 
In  attendance  at  the  State  House  and  being 
Informed  of  their  said  confirmation,  did  im- 
mediately repair  to  tbe  office  of  Chief  Justice 
Gabbert,  In  the  said  State  House,  and  he,  at 
their  request  did  immediately  administer  to 
them  the  oath  provided  for  administration  to 
the  justices  of  the  said  Supreme  Court  And 
respondent  further  avers,  on  Information  and 
belief,  that  when  It  first  became  known  to 
the  said  Peabody  that  the  said  corporations 
could  not  Induce  a  sufficient  number  of  Re- 
publican members  of  tbe  Legislature  to  re- 


ject and  disregard  a  sufficient  number  of  tbe 
returns  from  the  several  counties  of  tbe  state 
to  count  out  the  said  Adams  as  Governor, 
and  to  count  In  the  said  Peabody,  the  said 
Peabody  became  very  angry,  and  in  his  anger 
refused  for  a  time  to  nominate  the  said  God- 
dard and  Bailey  for  justices  of  the  Supreme 
Court  or  to  nominate  any  justices,  to  tbe 
Senate;  whereupon  the  said  corporationa, 
through  their  said  agents  and  representatives, 
did  Immediately  call  to  tbe  State  House  a 
number  of  other  persons  Infiuential  with  the 
said  Peabody,  that  they  might  Induce  the  said 
Peabody  to  change  bis  mind  and  send  in  said 
nominations  In  accordance  with  bis  agree- 
ment That  on  information  and  belief,  re- 
spondent avers  tbe  said  Chief  Justice  Gab- 
bert and  Mr.  Justice  Campbell  did  al'o  re- 
pair to  the  Governor's  office  on  this  occsislon, 
and  did,  with  tbe  others,  urge  tbe  said  Pea- 
body to  change  his  mind  and  nominate  and 
to  send  In  tbe  names  of  tbe  said  Goddard  and 
Bailey  for  confirmation  as  such  justices. 

"And  upon  information  and  belief  respond- 
ent avers  that  in  order  to  Induce  tbe  said 
Peabody  to  comply  with  his  agreement  as 
aforesaid,  the  said  corporations,  through 
their  agents  and  representatives,  did  assure 
tbe  said  Peabody,  in  substance,  that  should  he 
so  nominate  -tbe  said  Goddard  and  Bailey 
they  would  bear  tbe  expense  of  a  contest  tqr 
bIm  against  tbe  said  Adams,  for  the  office 
of  Governor,  before  tbe  state  Legislature, 
and  tbey  then  and  there  assured  him  that 
they  would  see  that  he  would  be  seated  as  the 
result  of  said  contest  and,  being  so  assured, 
and  being  Importuned  as  aforesaid  by  those 
who  came  to  tbe  office  of  tbe  Governor  for 
that  purpose,  and  believing  the  pledges  made 
to  bim,  tbe  said  Peabody  did  send  In  the 
nominations  of  the  said  Goddard  and  Bailey, 
upon  tbe  said  7th  day  of  January,  1905,  and 
they  were  confirmed,  under  tbe  circumstances 
hereinbefore  set  forth,  on  the  said  9tb  day 
of  January.  That  thereafter,  and  following 
the  confirmation  aforesaid,  and  tbe  inaugura- 
tion of  tbe  Honorable  Alva  Adams  as  Gover- 
nor, tbe  said  James  H.  Peabody  did,  as  had 
been  agreed  upon.  Inaugurate  a  contest 
against  the  said  Adams  for  tbe  office  of 
Governor,  and  much  evidence  was  taken ;  but 
respondent  avers  ttiat  so  overwhelming  was 
tbe  proof  In  said  contest  that  the  said  Pea- 
body had  been  defeated  and  tbe.  said  Adams 
elected,  although  the  Legislature  as  It  had 
been  constituted  in  manner  aforesaid  on 
joint  ballot  was,  at  tbe  time,  divided  prac- 
tically C7  Republicans  and  31  Democrats,  It 
became  manifest  on  a  count  of  the  Republi- 
can members  of  the  said  Legislature  thnt 
enough  would  refuse  to  vote  for  Peabody  to 
defeat  him,  and  thereupon  the  corporations, 
through  their  agents  and  representatives,  did 
meet  together  to  adopt  measures  by  which, 
notwithstanding  the  attitude  of  the  Rcpnb- 
Ucan  legislators  who  could  not  be  induced 
to  vote  for  said  Peabody  as  against  Adams, 
tbe  said  Adams  should,  in  any  event  be  de> 
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posed  from  the  ofBce  of  Governor.  That  said 
corporations  were  moved  to  this  extraordi- 
nary and  revolutionary  procedure  because, 
among  other  things,  they  feared  that  the  said 
Adams  would  appoint  two  men  to  be  Justices 
of  the  Supreme  Court  whom  they  did  not 
desire,  they  fearing,  as  most  of  those  be- 
lieved who  had  given  the  subject  Investiga- 
tion, that  the  said  appointment  and  confirma- 
tion of  the  said  Goddard  and  Bailey  was  not 
legal,  and  that  the  said  Peabody  had  no  au- 
thority whatever  to  appoint  them  or  any  oth- 
ers, as  said  Justices.  That  the  said  corpo- 
ra tions.  so  meeting  for  the  purpose  aforesaid, 
did,  through  their  agents  and  representatives. 
Invent  and  contrive  the  following  Infamous 
scheme  to  overcome  the  scruples  of  the  Re- 
publican legislators  who  did  not  believe  from 
the  evidence  that  the  said  Peabody  had  been 
elected:  That,  If  the  said  objecting  Republi- 
can members  of  the  Legislature  would  vote 
to  oast  the  said  Adams  and  give  the  said 
office  of  Governor  to  Peabody,  the  said  Pea- 
body would,  before  the  vote,  write  out  his 
resignation  as  Governor,  and  place  It  In  the 
hands  of  one  W.  S.  Boynton,  who  would  hold 
It  and  pledge  himself  In  the  most  soleitin  man- 
ner to  file  It  in  the  proper  state  office  to  make 
said  resignation  eCFectlve  within  24  hours 
after  the  said  Peabody  should  thus  be  made 
Governor;  and,  further,  that,  immediately 
after  the  vote  should  be  had,  ousting  the  said 
Adams  as  Governor,  the  said  Peabody  would 
be  sworn  In  as  Governor,  and  within  24  hours, 
said  resignation  having  been  filed,  he  would 
faithfully  observe  It  and  a  vacancy  would 
thereby  be  created  In  the  office  of  Governor, 
and  Jesse  F.  McDonald,  who  was  a  candidate 
on  the  same  ticket  as  the  said  Peabody  for 
Lieutenant  Governor,  and  who  had  been  elect-, 
ed  to  such  office,  would  Immediately  become 
Governor,  and  would  be  qualified  and  enter 
upon  the  duties  of  said  office.  That  the  said 
James  H.  Peabody  at  first  refused  to  submit 
to  the  said  scheme  of  fraud  and  outrage,  and 
insisted  that  he  should  be  either  declared 
Governor  or  that  Adams  should  continue  to 
be  Governor;  but  on  infonnatlon  and  belief, 
this  respondent  avers  that  the  said  corpora- 
tions, through  their  agents  and  representa- 
tives, did,  by  promises  of  material  advantage 
to  the  said  Peabody,  if  he  would  consent  to 
the  said  scheme,  and  by  threats  If  he  did  not, 
induce  the  said  Peabody  to  consent  to  It  And 
respondent  avers  that  the  said  Peabody  did, 
before  the  vote  on  said  contest  for  the  office 
of  Governor,  write  out  his  resignation  as 
Governor  of  the  state,  and  did  place  it  in  the' 
bands  of  the  said  Boynton,  who  bad  l>een 
selected  by  the  said  corporations  to  bold  the 
same,  under  solemn  pledges  made  by  said 
Boynton  that  he  would  file  the  same  within 
24  liours  after  the  said  Peabody  bad  been  in- 
angnrated ;  and  thereupon  the  said  facts  were 
communicated  to  the  said  objecting  Republi- 
can meml>era  of  the  Legislature,  and  shortly 
thereafter  the  final  vote  was  had  in  the 
Legislature,  on  the  said  contest   with  the 


result  that  the  said  James  H.  Peabody  was 
declared  to  have  been  elected  Govenior,  and 
that  Alva  Adams  had  not  been  elected  Gov- 
ernor. And  respondent  avere  that  almost  Im- 
mediately after  the  said  vote  the  said  Pea- 
body was  sworn  in  as  and  became  Governor 
for  the  second  time,  and  within  24  houra  the 
said  resignation  was  filed  by  the  said  Boyn- 
ton, In  accordance  with  the  terms  of  the  said 
conspiracy,  and  the  said  Jesse  F.  McDonald 
thereuiwn  qualified  for  the  office  of  Governoi, 
and  he  become  Governor,  and  Is  yet  the  Gov- 
ernor, of  the  state  of  Colorado. 

"And  respondent  further  avers  that  the 
General  Assembly  of  the  state  of  Colorado,  by 
act  thereof  approved  on  the  18th  day  of 
March,  1001,  caused  to  be  submitted  to  the 
people  of  the  state,  at  the  general  election 
held  In  the  fall  of  1902,  an  amendment  to  the 
Constitution  of  the  state,  designated  'Article 
20.'  That  by  Its  terms  the  said  proposed 
amendment  consolidated  the  city  and  county 
governments  of  the  city  of  Denver  and  the 
county  of  Arapahoe,  within  the  limits  of  the 
city  of  Denver,  Into  one  municipality,  to  be 
known  as  the  'City  and  County  of  Denver,' 
and  for  the  government  of  such  consolidated 
city  and  county  declared  that  the  said  terri- 
tory and  governments  'are  hereby  consolidat- 
ed and  are  hereby  declared  to  be  a  single  body 
corporate  and  politic,  by  the  name  of  the 
city  and  county  of  Denver.'  That  the  said 
amendmei\t  provided,  among  other  things, 
that  the  qualified  electora  of  such  body  poll- 
tic  and  corporate  should,  through  a  charter 
convention  therein  provided  for,  frame  and 
adopt  their  own  charter,  and  that  the  fran- 
chises belonging  to  the  said  city  and  county 
should  not  be  conferred  upon  others  unless 
by  a  direct  vote  of  the  people.  It  also  provided 
for  the  amendment  of  the  charter  by  popular 
vote,  for  the  performance  of  the  duties  neces- 
sary for  the  proper  government  of  said  body 
politic  and  corporate,  by  a  single  set  of  offi- 
cers, and  otherwise  It  provided  a  full  and 
perfect  system  of  government  for  said  new 
municipality,  both  In  Itself  and  through  a 
charter  to  be  adopted  under  its  provisions. 
That  the  people  of  Colorado  voted  upon  the 
said  amendment  at  the  said  general  election 
of  1902,  and  adopted  the  said  amendment  by 
a  majority  of  34,000  votes  and  more.  That 
In  reference  to  the  officers  for  said  city  and 
county  of  Denver  and  their  duties,  the  said 
amendment  provided  that:  The  officers  of 
the  city  and  county  of  Denver  shall  be  sucb 
as  by  appointment  or  election  may  be  pro- 
vided for  by  the  charter,  and  the  Jurisdiction, 
terms  of  office,  duties  and  qualifications  of 
snch  offlcere  shall  l>e  sucb  as  In  the  charter 
may  be  provided,  but  every  charter  shall 
designate  the  offlcera  who  shall  respectively 
perform  the  acts  and  duties  required  of  coun- 
ty officers  to  be  done  by  the  Constitution  or 
by  the  general  law,  so  far  as  applicable.' 
That  the  said  amendment  farther  provided 
for  a  special  election  to  be  called,  within  10 
days  after  the  adoption  of  the  amendment  of 
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21  taxpayers  to  constitute  a  charter  conven- 
tion to  frame  a  charter  for  the  said  city  and 
county,  In  harmony  with  the  amendment 
That  the  said  amendment  further  provided 
that,  upon  the  proclamation  by  the  Governor 
announcing  the  adoption  of  the  amendment, 
'the  city  of  Denver  *  •  •  and  that  part 
of  the  county  of  Arapahoe  within  the  boxin- 
daries  of  said  city,  shall  merge  Into  the  city 
and  county  of  Denver.'  And  that  'The  terms 
of  office  of  all  officers  of  the  city  of  Denver 
*  *  *  and  of  the  county  of  Arapahoe  shall 
terminate — except  that  the  then  mayor, 
auditor,  engineer,  council  (which  shall  per- 
form the  duties  of  the  board  of  county  com- 
missioners), police  magistrate,  chief  of  police 
and  boards  of  the  city  of  Denver,  shall  be- 
come respectively  said  officers  of  the  city  and 
county  of  Denver,  and  said  engineer,  shall  be 
ex-offlclo  surveyor,  and  said  chief  of  police 
shall  be  ex-officio  sheriff  of  the  city  and  county 
of  Denver,  and  the  then  (judges  of  the  dis- 
trict court,  district  attorney),  clerlj  and  ex- 
offlcio  recorder,  treasurer,  assessor,  coroner 
(and  county  judge),  of  the  county  of  Arapa- 
hoe, and  the  justices  of  the  peace  and  con- 
stables holding  office  within  the  city  of  Den- 
ver, shall  become  respectively  the  said  officers 
of  the  city  and  county  of  Denver.  •  »  • 
The  foregoing  officers  shall  hold  said  offices 
as  above  specified  until  their  successors  are 
duly  elected  and  qualifled  as  herein  provided 
for.  •  »  *•  That  the  proclamation  of  the 
Governor  was  duly  Issued,  announcing  that 
the  said  amendment  had  been  adopted,  that 
an  election  was  held,  as  in  the  amendment 
provided,  for  a  charter  convention.  That  the 
said  convention  adopted  a  charter  which  was 
duly  submitted  to  the  voters  of  said  city  and 
county,  and  was  declared  to  have  been  duly 
ratified  and  adopted  upon  the  20tb  day  of 
March,  1904.  That  shortly  thereafter  an 
election  was  held  for  officers  under  said  char- 
ter, and  those  elected  were  duly  qualified  and 
entered  upon  the  discbarge  of  their  duties, 
and  continued  to  perform  them  until  the 
happening  of  the  things  hereinafter  set  forth. 
That  at  and  before  the  adoption  of  the  said 
amendment  one  Charles  S.  Eider  was  treas- 
urer of  the  county  of  Arapahoe,  and  one  Paul 
J.  Sours  was  treasurer  of  the  city  of  Denver. 
That  upon  the  proclamation  aforesaid  being 
made  Paul  J.  Sours,  declining  to  surrender 
the  books,  money,  etc.,  that  he  held  as  the 
treasurer  of  the  city  of  Denver,  the  said 
Charles  S.  Elder  filed,  In  the  Supreme  Court 
of  Colorado,  his  petition  praying  that  the 
writ  of  mandamus  Issue  commanding  the  said 
Sours  to  turn  over  to  him,  the  said  Elder, 
all  the  property,  of  every  kind.  In  the  hands 
of  said  Sours,  belonging  to  the  city  of  Denver. 
That  the  said  Sours  duly  answered  the  said 
petition  setting  up  that  he  had  been  duly 
elected  treasurer  of  the  city  of  Denver;  that 
he  held  property  by  virtue  of  said  office ;  that 
the  said  Eider  claimed  the  property  under  an 
alleged  amendment  to  the  Constitution,  known 
aa  article  20,  and  averring    that    the    said 


amendment  had  not  been  properly  submitted, 
etc.  That  the  Supreme  Court,  by  a  majority 
of  the  then  judges,  Justices  Gabbert  and 
Steele  (Chief  Justice  Campbell  dissenting), 
held  and  adjudged  that  the  said  article  20 
had  been  duly  and  legally  submitted  and 
adopted,  and  that  it  thereby  became  and  was 
a  part  of  the  Constitution  of  the  state,  to  be 
thereafter  respected  as  such.  That  said  suit 
was  considered  so  Important,  in  view  of  the 
questions  involved,  the  convening  of  the  char- 
ter convention,  and  the  Inauguration  of  the 
new  government  of  the  city  and  county  of 
Denver,  that  the  court  gave  It  almost  Im- 
mediate consideration,  and  did  decide  the 
same  at  an  early  day.  That,  In  deciding  the 
said  case,  the  Supreme  Court  expressly  held 
and  declared  that  the  provisions  in  the 
amendment  that  'every  charter  shall  desig- 
nate the  officers  who  shall  respectively  per- 
form the  acts  and  duties  required  of  county 
officers  to  be  done  by  the  Constitution  or  by 
the  general  law  as  far  as  applicable,'  com- 
pletely contradicted  the  assumption  of  the 
attorneys  for  petitioner.  Sours,  that  the 
amendment  regarded  such  'duties'  as  behig 
subject  to  local  regulation  and  control.  That 
the  city  and  county  of  Denver  could  not 
under  the  charter  amendment  or  by  means 
of  any  charter  It  adopted,  alter,  amend,  or 
modi^  In  any  way  the  acts  and  duties  re- 
quired of  county  officers  to  be  done  by  the 
Constitution  or  by  the  general  laws,  and  that 
the  said  amendment  required  that  the  charter 
to  be  adopted  should  designate  the  officers 
to  perform  such  duties.  That  Mr.  Justice 
Gabbert  concurring  specially  with  the  writer 
of  the  opinion  of  the  court  (Mr.  Justice 
Steele),  expressly  declared  in  his  opinion  that 
'all  the  objections  raised  to  article  20,  pos- 
sessing any  merit  involved  the  single  one  of 
whether  or  not  this  rule  of  law  has  been 
observed,'  that  is,  whether  the  procedure  to 
be  followed  In  amending  the  Constitution 
had  been  observed,  thereby  brushing  aside,  as 
without  merit  the  claims  of  the  attorneys 
for  respondent  Sours,  that  the  part  of  the 
amendment  last  hereinbefore  quoted,  section 
2  of  the  amendment  displaced  and  was  in- 
tended to  displace  the  Constitution  and  the 
laws  of  the  General  Assembly,  within  tiie 
limit  of  said  city  and  county  of  Denver,  and 
that  it  conferred  upon  said  city  and  county 
authority  by  its  charter  to  subject  the  duties 
imposed  by  the  Constitntlon  and  the  General 
Assembly  upon  state  officers  to  Its  regulation 
and  control.  That  Mr.  Justice  Gabbert  furth- 
er, in  his  opinion,  did  declare  that  as  to  the 
other  questions  discussed  by  Mr.  Justice 
Steele  in  the  opinion  of  the  court,  which  he 
had  not  touched  upon,  he  'agreed  with  his 
conclusions  without  attempting  to  discuss 
them,  with  the  exception  of  the  one  affecting 
the  rights  of  the  adjacent  towns,  which  I  do 
not  tliink  presents  any  proposition  which  re- 
spondent could  raise  in  these  proceedings.' 
That  in  and  by  said  decision  and  opinion  the 
said  Supreme  Court  did  solemnly  adjudge  and 
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declare  that  tbe  said  section  2  of  tbe  said 
amendmetit  was  lawful  and  effective,  and. 
further,  that  the  provisions  of  tbe  said 
amendment,  hereinbefore  quoted,  which  ter- 
minated tbe  terms  of  office  of  all  the  officers 
of  tbe  coimty  of  Arapahoe,  and  of  all  officers 
of  tbe  city  of  Denver  except  those  specifically 
mentioned  in  said  amendment,  and  that  Im- 
posed the  duties  of  county  officers  and  of  dty 
officers  whose  terms  were  thus  terminated 
upon  those  continued  under  tbe  amendment, 
were  lawful  and  effective  and  did  not  In  any 
wise  conflict  with  tbe  Constitution  of  tbe 
state  or  of  tbe  United  States.  But,  acting 
upon  such  decision,  the  said  Supreme  Court 
did  decree  and  order  that  tbe  term  of  office 
of  tbe  said  Sours  as  city  treasurer  had  termi- 
nated, and  that  tbe  said  Elder  was  entitled 
to  all  the  property  held  by  him  as  city  treas- 
urer and  that  belonged  to  the  said  city  of 
Denver,  and  thus,  by  tbe  amendment  and  said 
decision,  tbe  offices  of  city  and  county  treas- 
urers became  merged,  the  said  county  treas- 
urer to  perform  all  the  duties  of  said  treas- 
urer until  a  charter  was  adopted  that  might 
otherwise  provide. 

"And  respondent  avers  that,  almost  im- 
mediately following  the  sold  decision,  tbe 
following  officers  of  tbe  said  county  and  of 
the  eald  city  did,  after  full  consultation, 
recognize  such  to  be  tbe  clear  scope  and 
meaning  of  tbe  said  decision  and  held  and 
considered  their  terms  of  office  ended,  and 
surrendered  all  the  public  property  in  their 
possession,  as  follows:  The  board  of  county 
commissioners  of  Arapahoe  County  to  the 
council  of  tbe  city  and  county  of  Denver; 
David  D.  Seerle,  sheriff,  to  Hamilton  Arm- 
strong, chief  of  police;  Paul  J.  Sours,  city 
treasurer,  to  C.  S.  Elder,  comity  treasurer; 
Harper  M.  Orahood,  city  attorney,  to  H.  A. 
Llndsley,  district  attorney;  John  T.  Bottom, 
county  attorney,  to  H.  A.  Llndsley,  district 
attorney ;  Frank  Kratzer,  city  clerk,  to  Julius 
Alchele,  county  clerk  and  recorder. 

"And  respondent  further  avers:  That  a 
charter  convention  was  duly  elected  under 
said  amendment  That  said  convention 
framed  a  charter  which,  upon  being  submitted 
to  the  people,  was  declared  to  be  rejected. 
That  thereafter,  and  as  required  by  said 
amendment,  another  charter  convention  was 
duly  elected,  which  proceeded  to  and  did 
frame  a  charter,  which  charter,  being  sub- 
mitted to  tbe  people,  was  ratified  and  ap- 
proved on,  to  wit,  the  29th  day  of  March, 
1004.  as  aforesaid.  That  In  and  by  said  char- 
ter It  was  provided  (section  24,  article  3) 
that  the  executive  power  of  tbe  city  and 
county  shall  be  vested  In  a  mayor,  sheriff, 
treasurer,  auditor,  attorney,  clerk,  assessor, 
recorder,  county  superintendent  of  schools, 
and  In  the  departments  and  commissions 
therein  created.  Tbirt  by  section  40  of  said 
article  3  the  recorder  was  designated  as  tbe 
officer  who  'shall  perform  the  acts  and  duties 
now  required  or  that  may  hereafter  be  re- 
qoired  to  be  performed  under  and  by  tbe 


Constitution  and  general  laws  of  the  state, 
by  the  ex  officio  recorder  of  deeds,  together 
with  such  other  acts  and  duties  as  may  be 
required  by  the  charter  and  ordinances.' 
That  by  section  42  of  said  article  3  tbe  sheriff 
was  designated  as  tbe  officer  'who  shall  per- 
form tbe  acts  and  duties  •  •  •  as  now 
required  or  that  may  hereafter  be  required  of 
sheriffs,  under  and  by  virtue  of  the  Consti- ' 
tutlon  and  general  laws  of  tbe  state.'  That 
by  section  44  of  said  article  3  It  was  pro- 
vided that  'the  coroner  shall  perform  the 
duties  of  the  office  of  coroner,  as  prescribed 
by  tbe  general  laws  of  the  state,  and  such 
other  duties  not  Inconsistent  with  such  laws, 
as  the  council  may,  by  ordinance  prescribe.' 
That  by  sections  45  and  4G,  art.  3,  the  county 
superintendent  of  schools  and  tbe  assessor 
were  required,  among  other  things,  to  perform 
the  duties  of  said  offices,  respectively,  as  the 
said  were!  prescribed  for  such  officers  by  tbe 
general  laws  of  the  state.  That  by  said  char- 
ter all  duties  Imposed  upon  tbe  boards  of 
county  commissioners  by  tbe  Constitution  and 
general  laws  of  the  state  were  Imposed  upon 
and  were  to  be  performed  by  the  council  of 
tbe  city  and  county  of  Denver.  That  In  ac- 
cordance with  the  letter  and  spirit  of  tbe 
said  section  2  of  said  constitutional  amend- 
ment the  said  charter  designated  the  officers 
who  should  respectively  perform  tbe  acts  and 
duties  required  of  county  officers  to  be  done 
by  the  Constitution  or  by  the  general  laws. 
That  said  charter  did  further  proceed,  under 
tbe  authority  of  said  section  2,  which  au- 
thorized It  to  provide  for  the  terms  of  office* 
of  such  officers  as  It  provided  for,  to  fix  the 
terms  of  said  sheriff,  treasurer,  assessor,  re- 
corder, coroner  and  county  Judges  at  four 
years,  and  did  provide  that  such  officers 
should  be  elected  upon  the  17th  day  of  May. 
1905,  and  every  four  years  thereofter.  That 
after  tbe  adoption  of  said  charter  and  elec- 
tion to  fill  the  offices  provided  for  therein. 
In  which  both  Republican  and  Democratic 
parties  nominated  candidates  for  all  the  offi- 
ces to  be  filled,  was  held  in  the  city  and  coun- 
ty of  Denver  on,  to  wit,  the  17th  day  of 
May,  1904,  and  among  those  declared  elected 
at  said  election  to  fill  tbe  offices  placed  after 
their  respective  names,  were  tbe  following: 
Sheriff,  Hamilton  Armstrong,  Democrat; 
treasurer,  Charles  S.  Elder,  Democrat;  re- 
corder, R.  J.  Byrne,  Democrat;  assessor,  S. 
H.  Alexander,  Democrat;  coroner,  W.  P.  Hor- 
an,  Democrat;  county  Judges,  B.  B.  Llndsey 
and  H.  V.  Johnson,  Democrats ;  Justices  of  the 
peace,  W.  A.  Rice,  W.  F.  Hynes  and  B.  F. 
Stapleton,  Democrats;  constables,  Joseph 
Berger,  M.  E.  Gary  and  P.  A.  Reld,  Demo- 
crats. And  upon,  to  wit,  the  Ist  day  of  June, 
1904,  they,  with  the  mayor  and  other  city 
and  county  officials  elected  at  the  same  time, 
were  duly  qualified  and  entered  upon  the 
discharge  of  the  duties  of  tbe  said  offices. 
And  respondent  avers  that  the  public  gen- 
erally, and  both  the  Republican  and  Demo- 
cratic parties  of  the  state  of  Colorado,  and 
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of  the  city  and  county  of  Denver,  and  the 
press  and  the  bar  of  the  city  and  county  of 
Denver,  acquiesced,  without  dissent,  to  the 
construction  placed  upon  the  said  charter  by 
the  Supreme  Court,  and  for  many  months 
thereafter  no  move  whatever  was  made  to 
contest  the  right  of  those  elected  to  fill  said 
offices,  so  far  as  any  ineligibility  under  the 
charter  was  concerned.  That  prior  to  the 
general  election  of  the  year  1004,  to  be  held  in 
November  of  that  year,  for  national,  state, 
and  county  offices,  the  Republican  party  of 
the  city  and  county  of  Denver  met  In  conven- 
tion to  nominate  a  legislative  ticket  and  a 
candidate  for  district  attorney,  and  It  nom- 
inated such  candidates,  but  nominated  none 
for  county  Judge,  sheriff,  recorder,  treasurer, 
assessor,  coroner,  county  commissioners,  jus- 
tices of  the  peace,  or  constables.  That  some 
question  was  raised  in  the  said  convention  as 
to  whether  or  not  the  said  election  for  officers 
of  the  snid  city  and  county  of  Denver,  In 
June,  1904,  was  legal  as  to  such  offices  as 
before  the  adoption  of  article  20  had  been 
county  offices,  and  whether  or  not  the  said 
convention  should  nominate  candidates  for 
county  offices  of  the  city  and  county  of 
Denver  as  a  county,  upon  the  theory  that  said 
election  in  the  spring  for  such  officers  was 
not  legal,  and,  while  the  said  convention  did 
not  nominate  candidates  for  any  such  offices, 
It  did,  before  It  adjourned,  appoint  a  com- 
mittee of  seven  of  the  leading  Republican 
lawyers  of  the  state  of  Colorado  to  examine 
into  the  question  and  determine  and  report 
upon  It  at  a  later  date,  and  thereupon  the 
said  convention  adjourned.  That  the  said 
committee  Immediately  took  up  the  question, 
and,  after  carefully  investigating  the  said 
twentieth  article  and  the  said  charter,  and 
the  election  held  the  previous  spring  there- 
under, it  made  the  following  report  to  the 
Republican  central  committee :  'In  the  opin- 
ion of  the  legal  committee,  a  convention 
should  be  called  by  you,  or  should  reassemble, 
for  the  purpose  of  nominating  a  candidate  for 
the  office  of  county  Judge  for  the  city  and 
county  of  Denver  for  the  term  commencing 
the  second  Tuesday  of  Januaiy,  1905,  and 
ending  the  second  Tuesday  of  January,  1909, 
to  succeed  the  present  Incumbent,  Hon.  Ben. 
B.  Itindsey.  The  legal  committee  also  recom- 
mends that  no  further  nomination  be  made 
by  the  convention.  Yours  respectfully.'  And 
the  same  was  siened  by  the  said  seven  leading 
Republican  lawyers,  to  wit,  George  W.  Allen, 
Frank  C.  Goudy,  J.  G.  Starkweather,  H.  M. 
Orabood,  M.  B.  Carpenter,  H.  J.  Hersey,  and 
G.  C.  Bartels.  That  this  report  was  the 
equivalent  to  a  declaration  by  the  said  seven 
leading  Republican  lawyers  that  the  election 
for  sbwiff,  assessor,  treasurer,  and  the  other 
officers  Involved  was  a  valid  election  under 
said  article  20  and  charter,  and  that  the  said 
charter  was  valid  as  to  the  election  of  said 
officers,  their  terms  of  office,  and  the  date 
of  their  election,  and  that  no  vacancies  would 
exist,  In  such  offices  until  the  year  1908. 


That,  following  this  opinion,  the  Republican 
committee  reconvened  the  said  Republican 
city  and  county  convention  and  nominated 
Hon.  Ben.  B.  Lindsey  for  county  Judge,  then 
adjourned  sine  die ;  and  that  It  was  not  until 
after  the  said  Republican  convention  and  the 
report  of  said  committee,  and  its  adjourn- 
ment, that  tickets  were  put  in  the  field  for 
such  county,  offlcea 

"And  on  information  and  belief  respondent 
avers  that  after  the  adjournment  of  said  con- 
vention It  was  reported  and  was  believed  by 
the  said  Democratic  city  and  county  com- 
mittee that  the  Republican  committee  would 
at  the  last  moment,  and  only  in  time  for  the 
filing  of  tickets,  put  a  full  ticket  for  such 
local  offices  In  the  field,  and  the  said  Demo- 
cratic city  and  county  committee,  not  having 
acted  np  to  that, time,  did,  having  called  their 
convention,  put  a  ticket  in  the  field,  nominat- 
ing for  the  several  offices,  those  wbd  bad  been 
nominated  and  elected  the  previous  spring. 
That  the  ticket  was  so  nominated  lest  such  a 
ticket  might  be  nominated  by  the  Republican 
committee  at  a  time  when  it  would  be  too 
late  for  the  Democratic  committee  to  nom- 
inate ;  the  Democratic  committee,  in  so  doing, 
not  believing  that  there  was  any  question 
about  the  validity  of  the  amendment  and  the 
charter  and  the  election  thereunder,  but  as  a 
measure  of  precaution,  holding  that  to  nom- 
inate such  a  ticket,  whatever  action  might  be 
taken  or  decision  made,  could  work  no  barm, 
and  the  Republican  committee  did  also  there- 
after put  a  ticket  In  the  field  for  all  such  local 
offices.  That,  being  so  nominated,  the  several 
nominees  on  both  tickets  were  voted  for  at 
the  said  general  election  of  November,  1904, 
and  that  as  the  result  of 'said  election  and 
from  the  returns  thereof  as  the  same  were 
duly  made  out,  certified,  and  delivered  to  the 
said  elections  commission,  the  said  Demo- 
cratic nominees  were  elected  by  the  following 
majorities:  Hamilton  Armstrong,  sheriff,  by_ 
896  majority.  S.  H.  Alexander,  assessor,  by' 
2,262  majority.  Charles  S.  Elder,  treasurer, 
by  751  majority.  R.  J.  Byrne,  recorder,  by 
614  majority.  W.  P.  Horan,  coroner,  614 
majority.  But  these  majorities  were  all  over- 
come through  the  orders  of  the  Supreme 
Court  in  the  said  Injunction  and  contempt 
proceedings,  directing  and  requiring  the  said 
elections  commission  to  reject  and  hold  for 
naught  the  abstracts  of  returns  from  the  said 
several  voting  precincts  of  the  city  and  county 
of  Denver  hereinbefore  specifically  set  forth. 

"Respondent  further  avers  that  the  candi- 
dates nominated  by  the  said  Republican  city 
and  county  committee  having  been  declared 
elected  on  the  canvass  of  the  votes  by  the  said 
election  commission,  under  the  order  and  di- 
rection of  the  Supreme  Court  as  aforesaid, 
they  brought  their  suits  In  quo  warranto  in 
the  district  court  In  and  for  the  city  and 
county  of  Denver,  against  said  D^nocratlc 
officials  who  had  been  elected  In  the  spring  of 
1904  as  hereinbefore  set  forth,  which  said 
suits,  having  been  decided  by  the  said  dia- 
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trict  conrt,  were  taken  on  writ  of  error  to 
the  said  Supreme  Coart,  and  the  said  Su- 
preme Conrt  did,  on  tbe  23d  d«y  of  June,  A. 
D.  liM)5,  decide  Bald  causes  and  file  Its  opin- 
ion tberein,  and  did  order  Judgments  to  be 
entered  therein,  by  said  judgments  ousting 
tbe  said  Democratic  officials  and  adjudging 
said  Republican  candidates  to  be  entitled  to 
tbe  possession  of  said  offices  under  and  by 
Tirtue  of  said  decisions  and  opinion,  holding 
and  adjudging  in  effect  that  so  much  of  the 
said  article  20  and  of  the  said  chorter  of  the 
city  and  county  of  Denver  as  provided  for  the 
ele<*tion  of  such  county  officers  at  any  other 
time  than  at  the  general  state  election,  and 
increasing  their  terms  of  office  from  two  to 
four  years,  and  imposing  tbe  duties  of  said 
county  officers  U|x>n  the  persons  and  officers 
deslt^mated  in  the  said  charter,  wos  unconsti- 
tutional, inoperative,  and  void.  That  it  was 
following  the  publication  of  the  snid  opinion 
In  said  causes  that  tbe  publications  com- 
plained of  in  tbe  Information  filed  herein 
were  made  and  the  sold  cartoon  published. 

"And  respondent  further  avers  that  In  and 
by  the  opinion  filed  In  the  said  last-mentioned 
causes  the  snld  Supreme  Court  did  In  effect 
bold  and  decide  that  It  was  not  within  the 
power  of  tlie  people  of  the  state  of  Colorado 
to  devolve  the  duties  of  county  officers  upon 
any  other  than  regular  county  officers,  or  to 
so  amend  the  Constitution  of  tbe  state  as  to 
authorize  a  charter  convention  to  impose  the 
performance  of  the  duties  imposed  by  the 
Constitution  and  laws  upon  county  officers 
upon  others  than  the  said  county  officers; 
tliaf  tbe  people  could  not  so  amend  tbeir  Con- 
stitution as  to  authorize  the  election  of  sucb 
officers  at  other  times  than  those  fixed  for 
the  general  election  of  county  officers  through- 
out the  state,  in  some  particular  portion  of 
tbe  state,  as  In  tbe  city  and  county  of  Denver, 
and  tbat  the  people  could  not  so  amend  their 
Constitution  as  to  increase  the  terms  of  office 
of  county  officers  or  those  upon  whom  were 
Imposed  the  duties  of  county  officers,  in  some 
particularly  designated  counties  or  sections 
of  the  state;  and  that,  because  thereof,  sec- 
tion 2  of  article  20,  in  so  fnr  as  it  authorized 
tbe  making  of  a  charter  that  Increased  the 
terms  of  county  officers,  if  It  did,  or  of  those 
performing  tbe  duties  imposed  by  tbe  Consti- 
tution aud  laws  upon  county  officers,  and  pro- 
viding for  the  election  of  such  officers  within 
tlie  city  and  county  of  Denver  at  a  different 
time  than  that  fixed  by  the  pre-existing  Con- 
stitution and  laws  for  the  election  of  such 
general  officers,  was  unconstitutional,  unre- 
publlcan,  and  void.  And  respondent  further 
says  tbat  It  was  upon  tbat  theory,  and  for 
those  reasons,  that  the  Judgment  of  ouster 
was  entered  in  tbe  said  causes  against  tbe 
Democratic  officials  aforesaid,  and  their  Re- 
publican opponents  were  awarded  possession 
of  said  offices,  and  tbat  tbe  said  court  did 
thereby,  in  tbe  opinion  of  this  respondent, 
bold-'nnd  declare  that  it  was  not  within  tb^ 
power  and  province  of  tbe  people  of  the  state 


of  Colorado  to  so  amend  the  Constitution  of 
the  state  as  to  provide  as  was  provided  in  tbe 
said  amendment  and  tbe  said  charter  made 
thereunder. 

"And  respondent  further  avers:  That  be- 
sides the  decision  In  the  said  case  of  the  Peo- 
ple, on  the  Relation  of  Charles  S.  Elder  v. 
Pnul  J.  Sours,  decided  by  the  said  "Supreme 
Court  as  aforesaid,  and  t>efore  tbe  judgment 
and  filing  of  tbe  opinion  of  tbe  Supreme 
Court  In  tbe  cases  last  aforesaid,  tbe  question 
of  tbe  said  twentieth  amendment  had  been 
before  tbe  United  States  Circuit  Court  for 
the  district  of  Colorado,  In  tbe  suit  of  Fred  P. 
Watts,  who  was  one  of  the  county  commis- 
sioners of  tbe  said  county  of  Arapahoe  at  the 
time  of  the  adoption  of  the  said  twentieth 
amendment  against  tbe  said  Charles  S.  Elder, 
who  was  treasurer  of  the  said  county  of  Ara- 
pahoe. That  the  said  Circuit  Court  of  tbe 
United  States,  through  Marshall,  Judge,  In 
passing  upon  substantially  the  same  question 
which  was  Involved  In  tbe  cases  as  t)efore 
mentioned,  though  It  did  not  directly  relate  to 
terms  of  office  nor  the  date  of  election,  but 
to  moneys  in  the  possession  of  said  Elder  ns 
treasurer  of  said  county  In  an  opinion  ren- 
dered in  said  cause,  stated  as  follows:  'But 
It  Is  claimed  that  article  20  of  the  Constitu- 
tion is  In  conflict  with  the  state  Constitu- 
tion, and  with  that  of  the  United  States.  So 
far  as  Its  conflict  with  tbe  state  Constitution 
Is  concerned,  that  has  been  passed  upon  by  a 
decision  of  the  Supreme  Court  of  this  state. 
It  is  true  that  the  opinion  has  not  been  band- 
ed down,  but  tbe  decision  bas  l>een  made,  and 
tbe  article  must  be  taken  by  us  as  an  integral 
part  of  tbe  Constitution  of  Colorado.  As  sucb 
part,  it  must  be  construed  with  other  provi- 
sions of  that  Constitution.  If  there  be  a  cou- 
fllct.  It  does  not  mean  that  article  20  is  not 
a  part  of  that  Constitution,  or  Is  not  itself 
valid,  but  tbat  it  to  some  extent  alters  a  pre- 
existing Constitution  of  Colorado.  With  re- 
spect to  its  being  In  conflict  with  the  Consti- 
tution of  the  United  States  It  is  said  tbat  it 
in  effect  creates  a  state  within  the  boundaries 
of  another  state.  That  contention  we  do  not 
think  well  taken.  It  provides  for  the  crea- 
tion of  a  municipal  corporation,  resting  event- 
ually on  tbe  will  of  the  people,  established  by 
tbe  will  of  the  people  of  tbe  entire  state  of 
Colorado.  Tbat  agency  of  the  people  is  not 
superior  to  the  creator.  Established  by  the 
will  of  the  people.  It  may  be  annulled  by  the 
will  of  the  people  of  Colorado,  evidenced  by 
some  future  constitutional  amendment  It  is 
In  no  sense  a  sovereign  corporation,  because 
it  rests  on  tbe  will  of  tbe  people  of  tbe  entire 
state,  and  continues  only  so  long  as  the  peo- 
ple of  the  entire  state  desire  it  to  so  continue. 
Tbat  a  state  bas  tbe  power  to  establish  mu- 
nicipal corporations,  changing  their  twund- 
arles  and  annulling  such  coiporatlons  once 
establWbed,  Is,  of  course,  familiar  law.  Such 
municipal  corporations  are  ordinarily  created 
by  act  of  thQ~  L^islature,  but  a  state  may  cre- 
ate such  a  corporation  io  tbe  Constitution 
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Itself,  by  a  constitutional  amendment,  and 
such  corporation  may  be  abolished  and 
changed  in  like  manner.  •  •  •  There  l.s 
nothing  In  the  amendment  Itself,  It  seems  to 
•us,  that  either  expressly  or  Impliedly  author- 
izes the  Institution  of  an  unrepubllcan  mu- 
nicipality.' 

"And  respondent  further  avers  that  It  had 
been  long  before  determined  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of 
Missouri  V.  Lewis,  101  U.  S.  31,  25  L.  Ed. 
98.9,  Mr.  Justice  Bradley  delivering  the  opin- 
ion, that  it  was  within  the  power  of  the  peo-' 
pie  of  a  state,  in  framing  or  amending  their 
Constitution,  to  have  two  different  systems 
of  Judicature  for  the  two  portions — trial  by 
jury  in  one,  for  example,  and  not  in  another 
— clearly  showing  that  It  was  not  at  ail  neces- 
sary that  the  same  class  of  state  or  county  of- 
ficers should  be  provided  for  in  all  portions  of 
a  state,  and  that  dates  of  election  differing  In 
different  portions  of  the  state  for  county  of- 
ficials, and  different  terms  of  office  in'  differ- 
ent parts  of  the  state  for  the  same  class  of 
officials,  were  not  inimical  in  any  sense  to  a 
republican  form  of  government.  And  respond- 
ent avers  that  the  case  referred  to  was 
placed  before  the  said  Supreme  Court  of  the 
state  of  Colorado  in  the  briefs  filed  by  the 
attorneys  for  the  Democratic  officials,  And 
that  the  following  extract  from  said  opinion 
by  Mr.  Justice  Bradley  was  quoted  in  their 
printed  arguments:  'Diversities  which  are 
allowable  in  different  states  are  allowable  In 
different  parts  of  the  same  state.  Where  part 
of  a  state  is  thlcldy  settled,  and  another  part 
has  but  a  few  Inhabitants,  It  may  be  desired 
to  have  different  systems  of  Judicature  for 
the  two  portions — ^trlal  by  Jury  in  one,  for 
example,  and  not  in  the  other.  Large  cities 
may  require  a  multiplication  of  courts,  and 
a  peculiar  arrangement  of  Jurisdictions.  It 
would  be  an  unfortunate  restriction  of  the 
powers  of  the  state  government,  if  it  could 
not  in  its  own  discretion  provide  for  these 
various  exigencies.  If  a  Mexican  state  should 
be  acquired  by  treaty,  and  added  to  another 
adjoining  state  or  part  of  a  state  in  the  Uni- 
ted States,  and  the  two  should  be  erected  in- 
to a  new  state,  it  cannot  be  doubted  that  such 
new  state  might  allow  the  Mexican  laws  and 
Judicature  to  remain  unchanged  in  the  one 
portion,  and  the  common  law  and  its  corre- 
sponding Judicature  in ,  the  .,other  portion. 
Such  an  arrangement  would  not  be  prohib- 
ited in  any  fair  construction  of  the  four- 
teenth amendment.  •  *  •  We  might  go 
still  further  and  say,  with  undoubted  truth, 
that  there  is  nothing  In  the  Constitution  to 
prevent  any  state  from  adopting  any  system 
of  law  or  Judicature  It  sees  fit,  for  all  or  any 
part  of  its  territory.  If  the  state  of  New 
York,  for  example,  should  see  fit  to  adopt  the 
civil  law  and  its  methods  of  procedure,  for 
New  York  and  the  surrounding  counties,  and 
the  common  law  and  its  methods  of  proced- 
ure for  the  rest  of  the  state,  there  is  nothing 
in  the  Constitution  of  the  United  States  to 


prevent  its  so  doing.'  And  respondent  fur- 
ther avers  that,  impressed,  as  he  has  always 
been  since  giving  public  and  legal  questions 
his  attention  that  the  power  of  the  people  of 
a  state.  In  creating  or  amending  their  Con- 
stitution, is  practically  unlimited,  so  that  it 
is  republican  in  form — that  is,  a  government 
that  the  people  in  their  sovereign  capacity 
may  in  their  fundamental  law  change  or 
modify  at  will — he  was  sboclced  with  the  an- 
nouncement of  the  doctrine  contained  in  the 
opinion  rendered  in  the  said  County  oflieers* 
cases,  which  seemed  to  him  to  be  but  carry- 
ing out  of  a  policy  to  eliminate  from  the  gov- 
eiTiment  of  the  city  and  county  of  Denver  all 
Democratic  officials,  whether  senators  and 
representatives  or  local  officers,  who  could  be 
reached  through  decisions  of  the  said  Su- 
preme Court,  and  so  feeling  and  believing, 
he  did  in  ^ome  of  the  articles  of  which  com- 
plaint is  made,  express  his  astonishment  and 
give  his  reasons  for  so  doing. 

"And  respondent  further  avers  that  the 
cartoon  of  which  complaint  is  made  in  said 
Information  was  intended  to  represent  as 
graphically  as  possible,  the  fact  that  the  said 
Supreme  Court,  through  a  majority  of  the 
Judges,  had  been  engaged,  for  a  long  time, 
in  judicially  decapitating  Democrats  who  bad 
l)een  elected  to  ofllee,  in  manner  and  form  as 
aforesaid.  In  the  said  city  and  county  of  Den- 
ver, and  in  the  state  of  Colorado;  and  he 
avers  that,  bad  it  not  been  for  the  aforesaid 
decisions.  In  connection  with  the*  Issuing  of 
the  said  injunction  and  in  the  said  contempt 
proceedings,  it  would  have  been  impossible 
for  the  Legislature  to  have  ousted  Hon.  Alva 
Adams  from  the  office  of  Governor,  to  which 
be  had  unquestionably  been  elected  by  the 
sovereign  people  of  Colorado.  That,  when 
the  said  officials  of  the  city  and  county  of 
Denver  were  ousted  from  their  said  offices,  in 
manner  as  hereinbefore  set  forth,  there  were 
ousted  not  only  the  officials  themselves,  but 
50  or  more  officials  employed  by  them  under 
the  law  to  enable  them  to  carry  out  and  per- 
form the  duties  of  said  office,  and  that,  hav- 
ing in  mind  the  large  number  of  official  posi- 
tions to  be  filled  by  the  Governor  of  this 
state,  by  depriving  the  said  Alva  Adams  of 
the  said  office  of  Governor,  to  which  he  had 
been  elected,  at  least  250  or  300  Democrats 
who  would  have  been  appointed  had  been  de- 
prived of  the  positions  to  which  they  would 
have  been  entitled,  and  that,  had  it  not  been 
for  the  decisions  of  the  said  Supreme  Court, 
in  the  said  contempt  proceedings,  there  would 
have  been  two  Democratic  Judges  upon  the 
supreme  bench,  instead  of  the  said  Luther 
M.  Goddard  and  George  W.  Bailey,  and  that, 
including  the  said  Judges,  the  said  Governor, 
the  said  Senators  and  Representatives,  the 
said  county  officials,  all  of  whom  had  been 
deprived  of  their  said  offices  by  the  decisioDS 
of  the  Supreme  Court  within  a  less  period 
than  one  year,  and  all  who  were  employed 
by  said  Democratic  officials  and  those  whom 
the  Honorable  Aiva  Adams  would  in  all  prob- 
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ability  have  appointed,  the  said  Supreme 
Court  bad,  directly  and  indirectly,  deposed 
from  the  offices  to  which  they  had  been  elect- 
ed and  appointed,  and  who  would  have  been 
.appointed,  not  less.  In  respondent's  opinlou, 
than  400  in  all,  and  the  said  cartoon  was 
composed  and  published  for  the  purpose  of 
bringing  that  extraordinary  fact  to  the  at- 
tention of  the  people  of  the  state  of  Colorado, 
In  as  strong  and  graphic  a  way  as  It  was  in 
the  power  of  respondent  to  do. 

"And  respondent  further  avers  that  the 
said  contempt  proceedings  against  him  were 
inaugurated  in  the  following  manner:  After 
the  publication  of  the  said  cartoon  and  ar- 
ticles, the  said  Chief  Justice  Gabbert  and, 
on  Information  and  belief,  the  said  Luther 
M.  Goddard,  did  seek  the  chairman  of  the 
grievance  committee  of  the  State  Bar  Associ- 
ation and  did  request  him  to  call  together 
the  said  grievance  committee  and  have  the 
grievance  committee  recommend  that  proceed- 
ings in  contempt  be  Instituted  against  this 
respondent,  by  reason  of  and  growing  out  of 
the  publication  of  the  said  cartoon  and  arti- 
cles; and  he  avers  that  the  said  method  of 
Initiating  the  said  contempt  proceedings  was 
adopted  that  the  said  Judges  and  a  majority 
of  the  court  might  have  whatever  moral 
weight  might  be  attached  to  the  Initiation 
of  such  proceedings  on  the  recommendation 
of  the  grievance  committee  of  the  State  Bar 
AsBoclation ;  and  he  avers  that  the  said  griev- 
ance committee  was  called  together  and  the 
matters  placed  before  said  committee  at  the 
special  request  of  the  said  Chief  Justice  Oal>- 
bert  and,  on  Information  and  belief,  of  the 
said  Luther  M.  Ooddard,  and  a  resolution  of 
the  said  committee,  recommending  Investiga- 
tion of  said  charges  in  contempt  proceedings, 
was  adopted  under  the  foregoing  circum- 
stances; and,  notwithstanding  the  said  re- 
quest of  said  Judges,  the  said  committee  de- 
nired  tbe  truth  of  the  charges  contained  In 
said  article  to  be  investigated,  and  adopted 
the  following  resolution:  The  grievance 
committee  of  the  Colorado  Bar  Association 
having  examined  certain  articles  which  havo 
appeared  during  the  current  week  in  the 
ROcky  Mountain  News  and  Denver  Times, 
tending  to  bring  into  disrespect  the  Supreme 
Court,  or  some  of  the  Judges  thereof.  In  con- 
nection with  tbe  decision  in  the  so-called 
county  officers  cases,  believes  that  some  of 
said  articles  contain  matters  of  sufficient  im- 
portance to  Justify  an  inquiry  by  contempt 
proceedings  against  tbe  person  responsible 
for  their  publication.'  And  respondent  fur- 
ther avers,  on  information  and  belief,  that  in 
all  of  the  proceedings  by  and  before  the  said 
Supreme  Court  that  have  been  hereinbefore 
in  this  answer  set  forth,  until  In  April,  1905, 
when  the  said  Supreme  Court  was,  by  tbe 
operation  of  the  constitutional  amendment 
relating  to  the  Supreme  Court  hereinbefore 
referred  to,  enlarged,  but  three  Judges  com- 
prised said  court,  to  wit.  Chief  Justice  Gab- 
bert and  Justices  Campbell  and  Steele;  that 


the  said  Mr.  Justice  Steele  has,  In  practically 
every  Instance,  dissented  from  the  doings 
and  decisions  of  the  said  court  In  the  pro- 
ceedings herein  set  forth;  and  that,  since 
the  said  enlargement  of  the  said  court  in  the 
month  of  April,  1905,  Mr.  Justice  Steele  and 
Mr.  Justice  Gunter  have  almost  invariably 
dissented  from  the  actions  and  doings  of  the 
said  court  in  the  said  proceedings. 

"And  respondent  avers  that  it  was  by  rea- 
son of  all  of  the  doings  and  things  herein- 
before set  forth  that  be  did  at  the  times 
mentioned  In  the  said  Information  compose 
and  cause  to  be  published,  or  approve  the 
publication  of,  the  cartoon  and  the  articles 
in  the  Information  complained  of;  and  he 
says  that  all  of  the'  questions  Involved  In 
the  said  proceedings  are  of  the  gravest  and 
most  momentous  character,  that  they  relate 
to  and  have  Involved  In  tbem  tbe  perpetuity 
of  free  government  in  the  state  of  Colorado ; 
that  believing,  as  be  did,  that  tbe  Consti- 
tution and  the  laws  of  the  state  were  made 
to  be  observed,  not  only  by  the  people  of 
the  state  at  large,  and  by  all  state  and 
county  officers  and  Judges  of  the  district 
courts  and  Judges  of  the  lower  courts,  but 
also  by  the  Supreme  Court  and  the  Judges 
thereof,  he  did,  to  arouse  the  people  of  the 
state  of  Colorado  to  what  he  sincerely  be- 
lieved to  be  the  menace  to  free  government 
and  tbe  danger  to  the  sanctity  of  the  ballot 
and  the  encroachments  that  were  being  made 
upon  their  rights  and  powers  In  connection 
with  the  government  of  the  state,  publish  the 
cartoon  and  articles  In  said  Information  com- 
plained of,  to  the  end  that  a  more  sacred  re- 
gard might  be  Insisted  npon  by  tbe  people 
In  their  sovereign  capacity  from  their  public 
servants ;  and  he  denies  that  any  of  the  said 
publications  were  made  with  any  intention 
or  expectation  of  Influencing  tbe  said  Su- 
preme Court  or  any  of  its  Judges,  either  di- 
rectly or  indirectly,  in  any  of  the  cases  that 
are  alleged  to  have  been  pending  by  the  said 
information.  And  respondent  avers  that, 
having  In  mind  all  of  the  matters  and  things 
b«reinbefore  set  forth,  he  Is  not  guilty  of 
contempt  of  tbe  Supreme  Court  or  of  any  of 
Its  Judges,  but  that  he  simply  performed  the 
duties  which,  as  a  Journalist  and  the  pub- 
lisher of  the  papers  aforesaid,  be  believed  be 
owed  to  the  public  of  the  state  of  Colorado, 
and  that  he  would  have  been  derelict  in  bis 
duty  to  the  public  had  be  refrained  from 
comment  as  In  said  articles  contained. 

"And  respondent  says:  That  said  Infor- 
mation and  this  prosecution  against  respond- 
ent is  in  violation  of  and  contrary  to  section 
10  of  article  2  of  the  Constitution  of  tbe  state 
of  Colorado,  providing  that  no  law  shall  be 
passed  impairing  the  freedom  of  speech,  and 
that  every  person  shall  be  free  to  speak, 
write,  or  publish  whatever  he  will  on  any 
subject,  being  responsible  for  all  abuse  of 
that  liberty ;  and  that  In  all  suits  and  prose- 
cutions for  libel,  the  truth  thereof  may  be 
given  in  evidence,  and  the  Jury,  under  the  dl- 
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reotions  of  the  court,  shall  determine  the 
law  and  the  fact  That  said  Information,  and 
this  prosecution  against  respondent,  Is  In  vio- 
lation of  and  contrary  to  section  7  of  ar- 
ticle 2  of  the  Constitution  of  the  state  of 
Colorado,  and  particularly  that  part  of  said 
section  which  provides  that  no  warrant  to 
seize  any  person  shall  Issue  without  probable 
cause,  supported  by  the  oath  or  afflrmatlon 
reduced  to  writing.  That  said  Information 
and  this  prosecution  against  respondent  is  In 
violation  of  and  contrary  to  section  25  of  arti- 
cle 2  of  the  Constitution  of  the  State  of  Colo- 
rado, which  provides  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law.  That  said  Information 
and  this  prosecution  against  respondent  is  in 
violation  of  and  contrary  to  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  and  particularly  that  part  of  said 
amendment  which  provides  thai  no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  Immunities  of  dtl- 
Bens  of  the  United  States,  nor  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person 
the  equal  protection  of  the  law.  That  said  In- 
formation does  not  contain  or  set  forth  facts 
sufficient  to  constitute  or  charge  against  this 
respondent  the  offense  of  contempt  That 
said  information  shows  on  Its  face  that  the 
respondent  Is  not  guilty  of  contempt  of  the 
Supreme  Court  of  Colorado  or  of  any  judge 
or  Judges  of  said  court  That  the  said  Infor- 
mation on  which  the  rule  to  show  cause  was 
Issued  was  an  unverified  information.  That 
no  affidavit  was  made  or  filed  or  presented 
to  the  court  at  or  prior  to  the  filing  of  said 
Information,  and  the  making  and  issuance  of 
the  rule  to  show  cause  and  the  rule  to  show 
cause  was,  as  Is  shown  by  the  record,  made 
and  issued  solely  and  alone  upon  and  because 
of,  and  was  based  solely  upon,  the  statements 
contained  in  said  unverified  Information,  and 
this  court  was  and  Is,  because  of  the  mat- 
ters and  things  aforesaid,  without  Jurisdic- 
tion to  order  or  Issue  said  rules  or  to  require 
respondent  to  answer  or  show  cailse  therein. 
That  the  said  Information  and  the  allegations 
and  statements  therein  contained  show  that 
this  court  has  no  jurisdiction  to  cite  respond- 
ent to  show  cause  why  he  should  not  be  pun- 
ished for  contempt  That  the  common  law 
has  been  adopted  In  this  state  only  by  virtue 
of  express  legislative  act  and  only  to  the  ex- 
tent suitable  to  our  condition.  That  the  growth 
of  constitutional  liberty  has  abolished  arbi- 
trary power  of  courts  to  infilct  punishment 
and  penalties  upon  persons  commenting  up- 
on courts  and  judges  or  upon  the  character 
thereof,  through  contempt  proceedings,  and 
the  right  to  make  any  such  comment  upon 
courts  and  Judges  in  any  respect,  and  as 
fully  and  freely  as  may  be  desired.  Is  a 
right  of  every  person,  and  Is  a  right  reserved 
to  the  people  without  any  express  reserva- 
tion, as  provided  in  article  2,  section  28,  of 
the  Constitution  of  this  state. 


"And  the  respondent  avers  tbat  to  state 
the  truth  Is  not  and  cannot  be  a  criminal  con- 
tempt of  this  honorable  court  and  he  avers, 
upon  Information  and  belief,  that  the  allega- 
tions and  statements  in  the  said  published . 
articles  for  which  he  Is  arraigned,  omitting 
the  Innuendoes  Inserted  therein.  In  the  Infor- 
mation, by  the  Attorney  Cleneral,  are  true, 
and  this  respondent  especially  sets  up  and 
clolms,  under  the  Constitution  of  tho  United 
States  and  under  the  Constitution  and  laws 
of  the  state  of  Colorado,  the  right  and  privi- 
lege of  Introducing  witnesses  to  prove  the 
truth  of  said  allegations,  averments  and 
statements  In  the  said  published  articles  con- 
tained, and  of  the  things  set  up  herein  as 
bis  Justification  and  defense.  All  of  which 
matters  and  things  hereinabove  contained 
this  respondent  stands  ready  to  maintain  and 
prove,  and  of  this  he  puts  himself  npon  the 
country. 

"Wherefore  respondent  asks  to  be  dis- 
charged from  the  rule  heretofore  Issued  in 
this  cause,  and  respondent  dismissed  hence. 
Thomas  M.  PattersoUf  Appearing  In  Person 
and  by  H.  M.  Teller,  C.  S.  Thomas,  H.  Rld- 
dell.  Sterling  B.  Toney.  James  H.  Blood, 
John  A.  Rush,  S.  W.  Belford,  Richardson  & 
Hawkins,  His  Attorneys. 

"State  of  Colorado,  City  and  County  of 
Denver — ss. :  Thomas  M.  Patterson,  first  be- 
ing duly  sworn,  upon  oath  deposes  that  he 
has  read  the  foregoing  answer  and  showing, 
and  that  be  knows  the  contents  thereof,  and 
that  the  matters  and  things  therein  set  forth 
are  true  to  the  best  of  bis  knowledge  and  be- 
lief.   Thomas  M.  Patterson. 

"Subscribed  and  sworn  to  l)efore  me  this 
20th  day  of  November  A.  D.  1005.  My  com- 
mission expires  Mch.  6tb,  1907.  Josephine 
L.  Taylor,  Notary  Public.     tSeal.l" 

After  the  incoming  of  the  answer  the  At- 
torney General  filed  a  motion  conceded  to  be 
for  Judgment  upon  the  pleadings.  November 
^th.  pursuant  to  this  motion,  the  cause  was 
heard  upon  the  pleadings;  that  is,  upon  the 
information  and  the  answer.  November  29t)i 
the  court  convened  and  announced  Its  readi- 
ness to  rule  upon  the  motion,  but  observing 
the  absence  of  respondent,  notified  his  counsel 
that  he  must  be  present  at  the  ruling.  Conn- 
sel  for  respondent  Informed  the  court  that 
respondent  to  save  technical  rights  was  not 
present  and  would  not  be  present  without  the 
Issuance  of  an  attachment  Thereupon  the 
court  ordered  out  on  attachment  returnable 
forthwith.  When  the  motions  to  quash  the 
information  and  for  judgment  on  the  plead- 
ings were  heard  respondent  was  personally- 
present  At  the  Incoming  of  the  court  upon 
the  hour  to  which  the  attachment  was  return- 
able respondent  was  personally  present  in 
pursuance  thereof.  Thereupon  the  court  sas- 
talned  tiie  motion  for  Judgment  on  the  plead- 
ings, and  found  thereon  that  respondent  was 
guilty  of  contempt  as  charged.  Wherenpon 
the  court  Inquired  whether  respondent  bad 
anything  further  to  say  why  Judgment  shoold 
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not  be  pronounced  In  accordance  with  the 
findings.  Respondent  then  addressed  the 
court,  and  reassertd  the  matter  set  up  In 
the  Information  and  In  his  answer,  and  stood 
upon  the  sufficiency  of  the  answer  as  a  de- 
fense. No  request  was  made  for  leave  to 
adduce  evidence  In  mitigation.  Judgment 
was  then  pronounced  declaring  respondent 
guilty  of  contempt  as  charged,  and  imposing 
a  fine  in  the  sum  of  $1,000,  and  ordering  a 
committal  until  the  payment  thereof.  The 
publications  charged  In  the  Information  were 
made  June  24.  20,  27,  28,  and  30.  June  23rd 
the  causes  mentioned  In  the  information  as 
"County  Offices  Election  Cases"  were  decided 
by  tills  court  Under  a  rule  of  court  peti- 
tions for  rehearing  were  filed'  In  the  causes 
and  undisposed  of  on  the  date  of  the  last  of 
said  publications.  June  80th.  Upon  the  peti- 
tions for  rehearing  the  original  judgments 
In  all  of  said  cnnses,  save  one,  were  material- 
ly modified.  While  such  causes  were  before 
tlie  conrt  upon  the  petitions  for  rehearing, 
they  were.-  as  to  the  law  of  contempts,  pend- 
ing causes.  Re  Chadwick,  109  Mich.  &SS, 
07  N.  W.  1071.  Cause  No.  4.018.  mentioned 
In  the  information  as  the  "Auditorium  Case," 
at  tlie  time  of  the  publications  had'  been-  ar- 
gued and  submitted  and  was  then  nnder  con- 
sideration for  final  decision.  The  motion  for 
judgment  npon  the  pleadings  was  discussed 
by  counsel  and  considered  by  the  Court  upon 
the  express  theory  of  counsel  that  the  answer 
admitted  the  publications  charged  and  set 
out  as  a  defense  thereto  the  truth  of  the 
statements  contained  in  such  publications. 
In  the  course  of  the  argument  the  Attorney 
General  said:  "The  peculiarity  of  this  an- 
swer. In  my  estimation,  consists  In  averring 
the  truth  of  the  contents  of  the  newspaper 
articles  set  out  as  a  contempt"  In  the  argu- 
ment of  Mr.  Thomas,  of  counsel  for  respond- 
ent It  was  said:  "Here,  as  there,  the  re- 
spondent was  forced  to  allege  the  truth  of 
publication  unless  he  were  a  mere  slanderer, 
and  even  then  any  other  course  would  have 
demonstrated  his  pusillanimity,  so  that  what- 
ever may  be  said  of  the  legal  effect  of  the 
answer  the  fact  is  that  in  respect  to  the  rul- 
ing to  show  cause  the  respondent  has  tend- 
ered his  answer  to  the  consideration  of  this 
court  and  this  answer  is  conceded  to  be  a 
statement  of  the  troth  of  the  criticisms  which 
have  brought  him  to  the  bar  of  this  tribunal." 
While  we  do  not  concede  that  the  allega- 
tions of  fact  made  in  the  answer,  if  admitted, 
show  or  tend  to  show  that  the  charges  made 
In  the  publications  against  this  court  and 
certain  of  Its  judges  are  true,  we  shall  ac- 
cept for  the  purposes  of  this  ruling  the  con- 
struction placed  upon  the  answer  by  counsel ; 
that  is,  that  it  set  up  the  truth  of  the  state- 
ments made  In  the  publications.  Upon  the 
argument  of  the  motion  to  quash  the  infor- 
mation It  was  urged  in  support  thereof  that 
the  absence  of  a  verification  to  the  informa- 
tion at  the  time  of  its  filing  was  fatal  to  onr 
Jurisdiction ;  also  that  the  publications  did  not 

84  P.— 60 


constitute  a  contempt  of  this  court  On  the 
final  hearing — that  is,  upon  the  hearing  based 
upon  the  motion  for  Judgment  on  the  plead- 
ings— It  was  contended  that  the  truth  of  the 
matters  contained  in  the  publications  was  a 
complete  defense  to  the  charge  of  contempt 
based  thereon.  We  will  follow  the  course  of 
counsel  and  consider:  (1)  Whether  the  al>* 
sence  of  a  verification  to  the  information  was 
fatal  to  the  Jurisdiction  of  this  court  (2) 
Whether  the  publications  charged  in  the  in- 
formation constituted  a  contemptof  this  court. 
(3)  Whether  the  truth  of  the  matters  con- 
tained In  the  publications  was  a  justification 
of  the  contempt  charged.  Let  us  consider 
the  law  pertinent  to  these  questions  as  de- 
clared In  the  Constitution,  statutory  law,  and 
decisions  of  the  courts  of  last  resort  of  this 
commonwealth. 

In  1801  the  Legislature  of  the  then  terri- 
tory of  Colorado  adopted  the  common  law  of 
ETngland  so  far  as  applicable  and  of  a  general 
nature,  and  all  acts  and  statutes  of  the  Brit- 
ish Parliament  passed  in  aid  of  the  common 
law  prior  to  the  fourth  year  of  James  I, 
which  were  of  a  general  nature.  Certain 
statutes  were  excepted,  not  material  to  this 
ruling.  Laws  1861,  p.  35.  This  statute  was 
repealed  in  1808,  and  afterwards  at  the  same 
session  of  the  Legislature  re-enacted,  and 
has  ever  since  been  In  force  in  this  com- 
monwealth. Mills'  Ann.  St  vol.  2,  }  4184. 
On  July  1, 1876,  the  Constitution  of  this  state 
was  adopted,  and  by  sections  1,  2,  and  3  of 
article  0  thereof  this  court  was  created.  As 
has  been  seen  the  common  law  by  legislative 
enactment  was  then  in  force  in  this  jurisdic- 
tion, and  had  been  so  In  force  for  fifteen 
years  prior  thereto.  While  the  original  13 
.«tates  tooic  the  common  law  by  inheritance 
and  so  held  it  at  the  time  of  the  adoption 
of  their  Constitutions,  we  took  It  by  legisla- 
tive enactment  and  so  held  It  at  the  time  of 
the  adoption  of  our  Constitution.  If,  when 
their  courts  came  into  existence  by  constitu- 
tional creation,  they  took  common-law  pow- 
ers, as  they  eoncededly  did  by  reason  of  the 
then  presence  of  the  common  law  in  their  re- 
spective jurisdictions,  for  the  same  reason, 
when  this  court  came  into  existence  by  con- 
stitutional creation.  It  took  common-law  pow- 
ers, except  where  thfe  Constitution  otherwise 
provided.  This  court  Is,  then,  a  constitution- 
al court  with  common-law  powers.  That  the 
common  law  was  In  force,  as  we  state,  see 
Herr  v.  Johnson,  11  Colo.  393,  18  Pac.  342, 
Chilcott  V.  Hart,  23  Colo.  40.  45  Pac.  891,  35 
L.  R.  A.  41,  and  Teller  v.  Hill,  18  Colo.  App. 
509,  72  Pac.  811.  There  has  been  no  change 
in  the  jurisdiction  of  the  Supreme  Court 
since  the  adoption  of  the  Constitution  materi- 
al to  questions  here  Involved.  The  member- 
ship of  the  court  was  enlarged  perfbrce  a 
constitutional  amendment  submitted  by  an 
act  of  the  Legislature  of  1903  (Laws  1903,  p. 
148,  c.  73),  which  amendment  went  into  ef- 
fect April  15,  1905.  The  court  was  organized 
and  existing  under  this  amendment  at  the 
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time  of  tbe  publications  Involved  In  the  In- 
formation berein. 

In  1877,  after,  as  seen,  tbe  adoption  of 
the  state  Constitution,  the  Legislature  of  this 
state  adopted  the  Code  of  Civil  Procedure. 
In  this  Code,  In  the  chapter  designated  as 
"Contempts  and  Their  Punishments"  (Mills' 
Ann.  Code  [Rev.  Ed.  1905]  c.  30,  p.  597).  Is 
found  substantially  all  of  our  statutory  law 
on  contempts.  This  chapter  as  It  appears  In 
Mills'  Annotated  Code  is  not  exactly  as  It  was 
orlginaliy  enacted,  but  no  change  has  been 
made  therein  as  far  as  Is  pertinent  to  this 
ruling.  As  we  understand  the  law,  and  as 
we  shall  attempt  to  show  it  to  be,  the  facts 
2harged  in  the  Information  constitute  crimi- 
nal contempt,  that  as  to  criminal  contempt 
our  Code  of  Civil  Procedure  does  not  apply, 
and  that  as  to  criminal  contempt  the  law  of 
this  jurisdiction  Is  the  common  law.  We 
shall  further  attempt  to  show  that  according 
to  the  common  law  criminal  contempt  could 
be  proceeded  against  without  a  verified  In- 
formation, and,  applied  to  this  case,  that  tbe 
absence  of  a  verification  to  tbe  Information 
was  not  fatal  to  the  Jurisdiction,  and,  further, 
that  tbe  truth  of  tbe  matter  contained  lu  tbe 
publication  is  no  justtflcation  of  the  acts  of 
contempt  charged.  We  shall  further  attempt 
to  show  that  such  Is,  and  for  near  a  quarter 
of  a  century  has  been,  tbe  law  of  this  Juris- 
diction, as  unequivocally  declared  by  this  its 
court  of  last  resort 

In  Hughes  v.  People,  6  Colo.  436,  decided 
at  the  September  term  of  this  court,  1880, 
proceedings  were  had  In  the  county  court  lu 
relation  to  the  settlement  of  an  estate.  From 
the  determination  of  some  issue  therein  an 
appeal  was  taken  to  the  district  court,  which 
upon  tbe  hearing  found  that  certain  moneys 
and  other  personal  property  of  tbe  estate 
were  in  tbe  possession  of  one  Hughes  and 
other  persons  named.  It  was  thereupon  or- 
dered by  the  district  court  that  such  property 
be  delivered  to  the  administrator  of  said  es- 
tate. A  citation  Issued  from  tbe  county 
court  requiring  Hughes  and  the  other  defend- 
ants to  appear  In  that  court  and  show  cause 
why  they  should  not  comply  with  the  order 
certified  from  the  district  court  To  this  ci- 
tation Hughes  appeared  by  counsel  and  filed 
a  sworn  answer  and  also  an  affidavit  for  a 
change  of  venue,  both  of  which  papers  con- 
tained charges  against  tbe  Judicial  conduct 
and  integrity  of  tbe  Judge  of  said  county 
court.  Thereupon  a  writ  of  attachment  Is- 
sued against  Hughes  to  bring  bim  before  said 
court  to  answer  for  a  contempt  In  tbe  use  of 
the  language  so  employed.  To  this  writ 
Hughes  filed  his  answer,  containing,  inter 
alia,  the  following:  "The  defendant  in  this 
cause  makes  answer  and  alleges  tbe  truth  of 
tbe  allegations  In  bis  aflldavit  for  a  change  of 
venue  as  Is  therein  stated;  •  *  *  that 
tbe  facts  set  forth  In  said  aflldavit,  the  de- 
fendant believes,  bfiB  reason  to  believe,  and 
therefore  charges  the  facts  to  be,  are  true 
In  each  and  every  particular;  and  the  facts 


therein  contained  this  defendant  learned 
from  [names  of  certain  persons  are  her* 
stated].  Defendant  denies  that  he  has  In- 
tended to  treat  said  county  court  centemptu- 
ously  or  insultingly,  or  put  scandalous  mat- 
ters and  facts  In  the  court  records,  except 
so  far  as  be  bas  been  advised  by  counsel,  and 
verily  believes,  are  matters  relevant  to  the 
cause  before  the  court  and  are  susceptible  of 
proof."  The  court  without  distinguishing  be- 
tween civil  and  criminal  contempt  holds  tbat 
our  Civil  Code  (above  chapter)  which  enu- 
merates certain  acts  and  omissions  aa  consti- 
tuting contempt  is  not  a  limitation  upon  "the 
inherent  power  of  a  court  for  Its  own  preser- 
vation, and  for  that  proper  dignity  of  author- 
ity which  Is  essential  to  the  effective  admini- 
stration of  law,"  to  punish  for  contempt  It 
quotes  approvingly  the  following  language 
from  In  re  Woolley,  11  Bush  (Ky.)  95:  "The 
right  of  self-preservation  Is  an  Inherent  right 
In  the  courts.  It  Is  not  derived  from  the 
Legislature  and  cannot  be  made  to  depend 
upon  the  legislative  will.  The  power  of  the 
legislative  department  to  Interfere  with  the 
manner  In  which  the  Judicial  department 
shall  protect  Itself  against  Insults  and  Indig- 
nities is '  denied  by  the  Supreme  Court  of 
Arkansas  (State  v.  Morrill,  16  Ark.  384), 
and  doubted  by  tbe  Supreme  Court  of  tbe 
United  States  (Ex  parte  Robinson,  19  WalL 
513)  22  L.  Ea  205."  Tbe  following  Is  cited 
approvingly  from  Mr.  Bishop  In  his  work  up- 
on Criminal  Law  (volume  2,  {  252) :  "There 
Is  no  exact  rule  to  define  these  contempts, 
but  any  disorderly  conduct  calculated  to  In- 
terrupt the  proceedings;  any  disrespect  or 
Insolent  behavior  toward  the  Judges  presid- 
ing; any  breach  of  order,  decency,  decorum, 
either  by  parties  and  persons  connected  with 
tbe  tribunal,  or  by  strangers  present;  or,  a 
fortiori,  any  assault  made  In  view  of  tbe 
court — Is  punishable  In  this  summary  man- 
ner." The  following  quototlon  from  Charl- 
ton's Case,  2  Mylne  &  Craig,  316.  Is  approved : 
"Every  writing,  letter,  or  publication  which 
bas  for  Its  object  to  divert  the  course  of 
Justice  Is  a  contempt  of  the  court  •  •  • 
Every  Insult  offered  to  a  Judge  In  the  exer- 
cise of  tbe  duties  of  bis  office  is  a  contempt'* 
Tbe  following  from  Commonwealth  v.  Dand- 
ridge,  2  Va.  Cas.  408,  Is  quoted  approvingly: 
"Every  court  of  record  bas  a  right  to  puiiisb 
contempts  offered  to  It  by  fine  and  imprison- 
ment This  power  Is  given  by  the  courts,  not 
for  the  private  advantage  of  tlie  Judges  who 
sit  in  tbem,  but  to  preserve  to  them  that  re- 
gard and  respect  which,  without  such  author- 
ity, is  entirely  lost  among  tbe  people:  and 
for  this  reason  tbe  power  resiilts  from  tbe 
first  principle  of  Judicial  estalilishment  and 
must  be  an  Inseparable  attendant  upon  every 
such  tribunal.  •  •  •  These  contempts  may 
be  committed  by  speaking  or  writing  con- 
temptuously of  tbe  court  or  Judges  acting  in 
their  Judicial  capacity,  or  by  saying  or  writ- 
ing an.vtiiing  which  Is  calculated  to  prejudice 
the  public  mind  respecting  any  suit  depending 
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In  court  or  tending  to  scandnlize  the  Judse 
.  respecting  his  Judicial  acts  or  character."  The 
court,  in  spenlilng  of  the  language  used  by 
Hughes  in  his  ansv^-er  to  the  citation,  says: 
"It  implies  Judicial  corruption  and  unjust  op- 
pression on  the  part  of  the  Judge  presiding. 
It  comes  within  the  definitions  of  disrespect- 
ful, contumacious,  Insolent,  and  contemptu- 
ous language  and  behavior  toward  the  court, 
or  Judge  thereof,  respecting  his  official  con- 
duct It  was  in  the  face  of  the  court,  and 
warranted  the  Judge  In  taking  cognizance  of 
It  summarily,  as  though  the  words,  instead 
of  being  written  and  read  in  court,  bad  been 
spoken  In  fadse  curise  by  the  plaintiff  in 
error  appearing  in  his  proper  person."  The 
court  further  on  considers  quite  briefly  the 
effort  of  the  defendant  Hughes  to  prove  the 
truth  of  the  charges  made  in  his  answer  to 
the  original  citation  and  In  his  affidavit  for 
a  change  of  venue,  and  in  his  answer  to  the 
contempt  proceeding,  one  of  which  was 
bribery  of  the  presiding  Judge.  The  court 
said:  "It  Is  further  assigned  for  error  that 
the  court  rejected  testimony  offered  to  prove 
the  truth  of  the  matter  charged  In  the  writ- 
ings. After  what  we  have  already  said,  it  is 
scarcely  necessary  to  add  that  this  assign- 
ment Is  untenable."  And  the  court  further 
eald:  "Nor  Is  the  contempt  purged  by  an 
avowal  that  no  contempt  was  intended.  The 
question  of  contempt  does  not  depend  on  in- 
tention, although,  where  the  contempt  was 
intended,  this  is  an  aggravating  feature, 
which  goes  to  the  gravamen  of  the  offense." 
The  following  is  quoted  from  Commonwealth 
V.  Dandridge,  supra :  "Courts,  their  officers, 
and  process  are  shielded  from  Invasion  and 
insult,  not  from  any  imaginary  sanctity  in 
the  Institutions  themselves  or  the  persons 
of  those  who  compose  them,  but  solely  for 
the  purpose  of  giving  them  their  due  weight 
and  authority,  and  to  enable  those  who  ad- 
minister them  to  discharge  their  functions 
with  fidelity  and  effect  The  Judgment  of 
the  lower  court  pronouncing  the  defendant 
guilty  of  contempt  was  upheld.  This  case, 
which  has  been  repeatedly  referred  to  with 
approval  by  this  court  and  has  never  In  any 
particular  been  disapproved  by  this  court 
and  which  has  been  repeatedly  cited  with 
approval  in  other  jurisdictions,  announces 
that  this  court  has  Inherent  power  to  punish 
for  contempt  and  that  such  power  is  beyond 
legislative  control,  as  It  Is  necessary  to  the 
existence  of  a  court  created  by  the  Constitu- 
tion. This  case  further  announces,  which  fol- 
lows from  what  we  have  Just  said,  that  the 
enumeration  In  our  Code  of  certain  acts  and 
omissions  as  constituting  contempt  Is  not  a 
limitation  upon  what  constitutes  contempt. 
This  decision  further  announces  the  law  to  be 
that  those  acts  which  constitute  contempt  at 
common  law  as  to  pending  causes  still  con- 
stitute contempt  and  that  this  court  has  the 
inherent  power  to  punish  such  acts.  The 
court  further  holds  the  rule  to  be  that  the 
tmtb  of  the  matter  charged  as  contemptuous 


Is  not  Justification  to  the  charge  of  contempt 
In  this  case  the  statute  provided  that  upon 
affidavit  showing  that  an  order  of  the  county 
court  In  a  probate  matter  was  being  dis- 
obeyed, an  attachment  for  contempt  might  Is- 
sue. It  was  complained  that  the  absence  of 
such  affidavit  was  fatal  to  the  Jurisdiction. 
No  such  affidavit  was  filed.  The  court  held 
that  the  affidavit  was  not  necessary,  saying: 
"As  to  this  prescribed  manner  of  bringing  to 
the  knowledge  of  the  court  information  re- 
specting such  possession  of  property  of  the 
estate,  the  statute  Is  directory,  and  such 
knowledge,  when  derived  by  the  court  by  au- 
thority of  equal  dignity  with  such  affidavit 
should  be  regarded  as  a  sufficient  warrant 
for  the  process  of  the  court." 

In  Cooper  v.  Peopi .,  13  Colo.  337,  373,  22 
Pac.  790,  6  L.  R.  A.  430,  decided  1889,  Coop- 
er, Stapleton,  and  another  were  cited  to  show 
cause  why  they  should  not  be  punished  for 
contempt  on  account  of  the  publication  In  the 
Denver  Republican  of  certain  articles  having 
reference  to  a  cause  pending  in  the  district 
court  of  Arapahoe  county.  The  proceeding 
was  in  such  court  and  resulted  In  Cooper 
and  Stapleton  being  adjudged  g>illty  of  con- 
tempt of  court  and  sentenced  to  pay  a  fine. 
The  Judgment  was  before  this  court  upon  a 
writ  of  error.  The  court  said:  "They — the 
acts  complained  of  as  contemptuous — consist 
of  the  publication  In  a  newspaper,  of  general 
circulation  In  the  place  where  the  court  was 
being  held,  of  such  articles  in  reference  to  a 
cause  pending  as  were  calculated  to  Interfere 
with  the  due  administration  of  Justice,  as  It 
Is  said.  It  Is  admitted  that  by  the  common 
law  such  acts  were  held  to  constitute  a  con- 
tempt of  court;  but  respondents  challenged 
the  authority  of  the  court  under  our  Consti- 
tution and  statutes,  to  punish  as  for  a  con- 
tempt any  publication  not  made  in  the  pres- 
ence of  the  court  whatever  be  the  language 
used."  The  section  of  the  Constitution  relied 
upon  there.n  was  sectloh  10,  art  2,  guaranty- 
ing freedom  of  speech  and  of  the  press. 
The  court  quotes  approvingly  the  following 
from  Myers  v.  State,  46  Ohio  St  473,  22 
N.  E.  43,  15  Am.  St  Rep.  638:  "The  article 
was  a  libel  upon  the  presiding  Judge,  but 
that  alone  did  not  form  the  basis  of  the  in- 
formation. The  intention  of  the  publication 
was  to  insult  and  Intimidate  the  Judge,  de- 
grade the  court  destroy  Its  power  and  influ- 
ence, and  thus  to  bring  it  Into  contempt;  to 
inflame  the  prejudices  of  the  people  against 
it ;  to  lead  them  to  believe  that  the  trial  then 
being  conducted  was  a  farce  and  an  outrage, 
which  had  its  foundation  In  fraud  and  wrong 
on  the  part  of  the  Judge  and  other  officers  of 
the  court;  and,  if  communicated  to  the  Jury, 
to  prejudice  their  minds  and  thus  prevent  a 
fair  and  impartial  trial.  Besides,  the  ten- 
dency was,  when  read  by  the  Judge,  to  pro- 
duce irritation  and  to  a  greater  or  less  extent 
render  bim  less  capable  of  exercising  a  clear 
and  Impartial  Judgment  It  therefore  tended 
directly  to  obstruct  the  administration  of  Jus- 


Digitized  by 


Google 


948 


84  PACIFIO  REPORTER. 


(Ck>lo. 


tlce  In  reference  to  the  case  on  trial,  and  Its 
publication  was  a  contempt  of  conrt  The 
fact  tbat  before  Its  publication  a  professional 
opinion  was  given  tbat  tbe  publication  would 
not  be  a  contempt  does  not  change  tbe  essen- 
tial character  of  the  defamatory  article,  nor 
relieve  the  respondent  of  the  responsibility 
of  Its  origin  and  dissemination."  The  follow- 
ing from  State  v.  Frew,  24  W.  Va.  416,  406, 
49  Am.  Rep.  257,  was  also  quoted  approving- 
ly: "In  every  aspect  of  the  case  tbe  publi- 
cation is  clearly  a  contempt  of  this  court 
Can  such  a  publication  be  palliated  or  ex- 
cused? Far  be  It  from  us  to  talie  away  the 
liberty  of  the  press,  or  In  the  slightest  degree 
to  Interfere  with  Its  rights.  The  good  of  so- 
ciety and  of  government  demands  that  the 
largest  liberty  should  be  accorded  the  press, 
which  is  a  power  and  an  engine  of  great 
good ;  but  the  press  itself  will  not  for  a  mo- 
ment tolerate  such  licentiousness  as  is  ezbib- 
ited  in  said  editorial.  The  press  is  Interested 
In  tbe  purity  of  tbe  courts,  and.  If  It  bad  no 
respect  for  the  Judges  on  the  bench.  It  should 
respect  the  court;  (or  when  the  Judges  now 
on  the  bench  shall  be  remembered  only  in  tbe 
decisions  they  have  rendered,  the  court  will 
still  remain.  It  never  dies.  It  is  tbe  people's 
court,  and  the  press  as  tbe  champion  of  the 
people's  rights  Is  interested  in  preserving  tbe 
respect  due  to  the  court"  This  court  in 
Cooper  V.  People,  supra,  further  says:  "At 
tbe  time  these  decisions  were  rendered  both 
Ohio  and  West  Virginia  had  constitutional 
provisions  similar  to  the  provision  of  tbe 
Colorado  Constitution  quoted,  and  in  the  Ohio 
case  it  does  not  appear  tbat  the  provision  was 
ever  considered  by  court  or  counsel  as  form- 
ing any  barrier  to  tbe  punishment  as  for  a 
contempt  while  In  the  West  Virginia  case  It 
was  expressly  determined  that  the  conviction 
and  punishment  were  in  accordance  with  the 
constitution  of  that  state.  Judge  Cooley  in 
speaking  of  the  statutory  provisions  says: 
'We  understand  lil)erty  of  speech  and  of  the 
press  to  Imply  not  only  liberty  to  publish,  but 
complete  Immunity  from  legal  censure  and 
punishment  for  tbe  publication,  so  long  as  it 
Is  not  harmful  in  its  character  when  tested 
by  such  standards  as  the  law  affords.  For 
these  standards  we  must  look  to  tbe  common- 
law  rules  which  were  enforced  when  the  con- 
stitutional guaranties  were  established  and 
in  reference  to  which  they  have  been  adopted. 
Turning  to  Blnckstone  as  an  authority  as  to 
what  acts  constituted  constructive  contempts 
at  common  law,  we  find  among  those  enumer- 
ated the  following :  'By  speaking  or  writing 
contemptuously  of  tbe  court  or  Judges  acting 
In  their  Judicial  capacity;  by  printing  false 
accounts  (or  even  true  ones  without  proper  j 
permission)  of  causes  then  depending  In  Judg- 
ment; and  by  anything  In  short  that  demon- 
strates a  gross  want  of  that  regard  and  re- 
spect which,  when  once  courts  of  Justice  are 
deprived  of  their  authority  (so  necessary  for 
tbe  good  order  of  the  kingdom),  is  entirely 
lost  among  tbe  people.'    4  Blackstone,  Com- 


mentaries, 285."  The  court  expressly  observes 
that  it  does  not  claim  the  power  of  the  courts 
to  punish  for  contempt  is  now  as  indefinitely 
broad  as  stated  by  Blackstone,  and  says: 
"However,  upon  principle  and  authority,  we 
must  hold  that  at  common  law  superior 
courts  of  record  have  Inherent  power  sum- 
marily to  convict  and  punish  as  for  a  con- 
tempt of  court  those  responsible  for  articles 
published  in  reference  to  a  cause  pending, 
which  are  calculated  to  Interfere  with  the 
due  administration  of  Justice,  and  tbat 
neither  tbe  statutes  of  this  stnte  nor  the  con- 
stitutional provisions  quoted  present  any 
barrier  to  the  exercise  of  such  powers  by  tbe 
district  courts  of  the  state,  but  that  such 
power  is  inherent  In  those  courts." 

The  court  in  summine  up  tbe  contemp- 
tuous matter  contained  in  the  publicntion 
proceeded  on,  says :  "There  can  be  no  doubt 
tbat  the  tendency  of.  tbe  articles  and  cartoon 
exhibited  in  this  affidavit  responsibility  for 
which  plnlntifts  in  error  admit  by  tbeir 
answer,  was  to  prejudice  the  public  ns  to  tbe 
merits  of  a  cause  then  pending  and  undis- 
posed of,  to  degrade  the  court  and  Judge 
before  whom  the  same  was  pending,  and  to 
impede,  embarrass,  and  defeat  the  adminis- 
tration of  Justice  in  reference  thereto."  The 
court  further  says:  "Parties  have  a  con- 
stitutional right  to  have  their  onuses  tried 
fairly  in  conrt  by  an  impartial  tribunal,  un- 
influenced by  newspaper  dictation  or  popular 
clamor.  What  would  become  of  this  right 
if  the  press  may  use  language  in  reference  to 
a  pending  cause  calculated  to  Intluildnte  or 
unduly  Influence  and  control  Judicial  action? 
Days,  and  sometimes  weeks,  are  spent  lo 
endeavoring  to  secure  an  impartial  Jnry  for 
tbe  trial  of  a  case,  and  when  selected  It  Is 
Incumbent  upon  the  court  to  exercise  tbe 
utmost  care  in  excluding  evidence  of  matters 
foreign  to  tbe  issues  Involved,  so  that  the 
minds  of  the  Jurors  may  not  jwrcbanee  be 
unduly  biased  or  prejudiced  in  reference 
either  to  the  litigants  or  to  the  matters  apon 
trial ;  but  if  an  editor,  a  litigant  or  those  In 
sympathy  with  him,  should  be  permitted 
through  tbe  medium  of  tbe  press  by  promises, 
threats,  invectives,  sarcasm,  or  denunciation 
to  influence  the  result  of  tbe  trial,  all  tbe 
care  taken  In  tbe  selection  of  the  Jury,  as 
well  as  the  precaution  used  to  confine  their 
attention  at  the  trial  solely  to  the  issues 
Involved,  will  have  been  expended  In  vain." 
The  court  sustolued  the  Judgment  of  the 
court  below  in  finding  the  plaintiff  in  error 
guilty  of  contempt  The  case  approves 
Hughes  V.  People,  supra.  It  reiterates  tbe  In- 
herent power  of  the  court  to  punish  for  con- 
tempt and  It  holds  that  the  doctrine  of 
constructive  contempt  exists  In  this  Juris- 
diction and  tbat  the  newspaper  publicatioa 
involved  in  tbat  proceeding  is  a  constructive 
contempt  within  the'  contemplation  of  tbe 
laws  of  this  o»mmonwealth.  And  cases  sncb 
as  State  v.  Morrill,  State  v.  Frew,  Sturoc'8 
Case,  4S  N.  B.  428,  67  Am>  Dec-  6126^  and  My- 
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ere  T.  State,  snpra.  are  upheld,  and  the  doc- 
trine of  constructive  contempts  Is  approved, 
and  it  Is  further  expressly  held  that  section 
10,  art  2.  of  our  state  Constitution,  guaranty- 
ing freedom  of  speech,  is  no  defense  in  pro- 
ceedings  for  constructive  contempt  in  news- 
paper publications;  that  such  section  of  the 
ConstIt\itlon,  and  every  other  section  of  the 
Constitution,  leaves  unimpaired  the  law  of 
contempts  as  to  pending  causes  as  it  existed 
at  common  Inw.  It  rany  be  observed  that  no 
distinction  Is  drawn  In  this  case  between 
criminal  conteiilpt  and  civil  contempt  There 
was  no  occasion  for  the  court  to  consider 
such  distinction. 

In  Wyatt  v.  People,  17  Colo.  253,  28  Pac. 
901,  decided  at  the  January  term,  1902,  the 
Secretary  of  State  being  absent  the  duties  of 
his  position  devolved  upon  one  Wyatt  as 
deputy.  As  such  deputy  be  had  control  and 
the  custody  of  certain  state  property.  The 
grand  Jury  of  the  criminal  court  of  Arapahoe 
county  demanded  an  Inspection  of  the  legisla- 
tive halls  In  which  said  property  was  stored 
for  the  purpose  of  obtaining  information  per- 
tinent to  matters  before  that  body.  Wyatt 
refused  the  inspection.  Upon  showing  made, 
an  attachment  for  contempt  Issued.  A  motion 
to  squash  the  writ  was  overruled,  and  an 
answer  was  filed.  Upon  the  pleadings  Wyatt 
was  adjudged  guilty  of  contempt  and  upon 
error  such  Judgment  was  reviewed.  Wyatt 
was  sentenced  to  both  fine  and  Imprisonment 
The  Civil  Code  as  It  then  stood  in  terms 
limited  the  penalty  to  flne  or  lmi>risonment 
forbidding  the  Infliction  of  both  as  substan- 
tive punif^hment  in  the  same  case.  It  was 
contended  that  the  court  exceeded  its  Juris- 
diction in  pronouncing  Judgment  It  was 
conceded  by  counsel  for  the  people  that  If 
the  Code  provision  was  applicable,  the  court 
did  exceed  Its  Jurisdiction,  and,  if  so,  the 
Judgment  should  be  reversed.  The  court  said : 
'^he  statute  In  question,  as  Indicated,  Is 
a  part  of  the  Civil  Coda  This  act  Is  by  its 
title  expressly  limited  to  procedure  In  civil 
actions.  The  Inhibition  of  section  21,  art  5, 
of  the  Constitution,  against  embodying  In  acts 
subjects  not  clearly  expressed"  by  the  title, 
forbids  legislation  In  this  act  relating  to  <>rim- 
Inal  offenses  or  procedure.  If,  therefore, 
Wyatfs  alleged  contempt  be  criminal,  the 
provision  In  question  Is  not  applicable,  and 
the  Judgment  before  us  Is  valid,  since  it  would 
have  been  proper  at  the  common  law.  •  •  • 
But,  while  the  apparent  conflict  of  views 
cannot  In  all  cases  be  reconciled,  much  of  the 
inconsistency  disappears  If  contempts  be  re- 
garded as  civil  or  criminal  according  to  their 
nature  and  effect.  Tills  distinction  is  sub- 
stantially recognized  by  Sir  William  Black- 
atone,  and  may  now  be  regarded  as  grafted 
upon  the  ancient  law  touching  these  offenses. 
Mr.  Rapalje  in  bis  works  on  Contempt  (at 
flection  21)  gives  the  beet  general  definitions 
relating  thereto  we  have  fotfnd.  He  sajrs: 
'Civil  contempts  are  those  quasi  contempts 
which  consist  In  failing  to  do  something  wblob 


the  contemnor  Is  ordered  tqr  the  court  to  do 
for  the  benefit  or  advantage  of  another  party 
to  the  proceeding  before  the  court;  while 
criminal  contempts  are  all  those  acts  In  dis- 
respect of  the  court  or  its  process,  or  which 
obstruct  the  administration  of  Justice,  or  tend 
to  bring  the  court  Into  disrepute.'  To  the  for- 
mer class  of  contempts  belong  such  acts  as-  the 
disobedience  of  an  Injunction  issued  at  the 
suit  of  a  private  party.  Incidentally  the 
court  may  vindicate  its  authority,  but  the 
individual  alone  is  interested  in  tbe  enforce- 
ment of  the  order  and  usually  institutes  the 
contempt  proceeding.  Formerly  the  process 
whereby  courts  of  chancery  enforced  all  their 
decrees  was  In  form  and  In  name  an  attach- 
ment for  contempt  To  the  latter  class  of 
contempts  belong  such  acts  as  misconduct  by 
attorneys  or  other  officers,  disobedience  of 
subpcenas  or  other  process,  disturbance  or 
Insolent  behavior  in  the  presence  or  immed- 
iate vicinity  of  the  court  and  tbe  like. 
•  •  •  Regarding  a  large  proportion  of  the 
contempts  of  court  as  constituting  criminal 
offenses,  we  do  not  decide  that  the  summary 
proceeding  by  attachment  Is  unconstitutional. 
It  Is  true  that  section  8  of  the  BUI  of  Rights, 
after  providing  that  felonies  shall  be  pro- 
ceeded against  by  Indictment  declares  that 
'In  all  other  cases  offenses  shall  be  prosecuted 
criminnlly  by  Indictment  or  Information.' 
And  sections  16  and  23  of  the  same  article 
guaranties  a  trial  by  Jury  in  criminal  prosecu- 
tions. But  these  constitutional  provisions  do 
not  relate  to  contempt  proceedings.  Nor  la 
the  summary  manner  of  punishing  contempts 
Inimical  to  section  25  of  the  Bill  of  Rights, 
which  says  that  no  one  shall  be  deprived  of 
'liberty' without 'due  process  of  law.'  •  •  • 
Tbe  exercise  of  this  power  by  summary 
attachment  proceedings  Is  as  old  as  the  com- 
mon law.  It  antedates  In  the  common  law' 
all  Constitutions  and  all  statutes,  even  that  of 
Magna  Cbarta.  ♦  •  *  But  if  the  proceeding 
for  contempt  could  only  be  Instituted  by  Indict- 
ment or  information,  and  If  the  accused  were 
entitled  to  a  trial  by  Jury,  it  Is  obvious  that 
great  difficulty  and  delay  would  be  occas- 
ioned In  the  transaction  of  ordinary  Judicial 
business,  and  the  wise  purpose  of  the  power 
would  In  many  Instances  be  defeated.  The 
framers  of  our  Constitution  never  intended 
to  thus  interfere  with  the  dne  and  orderly 
administration  of  Justice.  It  was  not  their 
purpose  to  have  the  procedure  designated  in 
the  sections  mentioned  cover  contempts  of 
court  and  thus  give  this  class  of  offenses  a 
status  theretofore  unknown  In  either  the 
statutory  or  the  common  law.  The  constitu- 
tional guaranties  apply  to  such  acts  as  consti- 
tute violation  of  public  and  general  laws.  They 
leave  contempts,  which  are  simply  acts  In  dis- 
obedience of  Judicial  mandates  or  process,  or 
which  tend  to  obstruct  the  dignified  and  effec- 
tive administration  of  Justice,  to  be  dealt 
with  in  the  summary  manner  theretofore  riut- 
versally  followed."  Tbe  court  then  rules  that 
tbe  contempt  charged   oonstitated;  orlmlnal 
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contempt  and  says:  "It  follows  that  the 
judgment  pronounced  was  controlled  by  the 
commou  law,  and  not  by  the  Code  provisions. 
We  do  not  accept  the  suggestion  that  courts 
under  like  circumstances  will,  in  criminal 
offenses  of  this  kind,  adopt  by  analog  the 
penalty  provided  by  statute  for  civil  con- 
tempts." 

This  was  the  first  occasion  when  this  court 
made  a  distinction  between  criminal  and  civil 
contempts,  and  ruled  that  the  procedure  for 
criminal  contempts  was  according  to  the 
course  of  the  common  law,  while  for  civil 
contempts  the  procedure  was  as  provided  by 
the  Civil  Code.  Pertinent  to  what  we  have 
just  said  is  the  following  observation  of  the 
court:  "It  cannot  be  denied  that  there  has 
been  a  seeming  inconsistency  In  the  practice 
of  our  courts  whereby  acts  recognized  In  Tel- 
ler v.  People,  7  Colo,  451,  4  Pac.  48,  as  crim- 
inal hare  been  adjudicated  under  a  chapter 
relating  exclusively  to  civil  cases."  The  court 
then  proceeds  to  consider  whether  the  affi- 
davit which  was  the  basis  for  the  attachment 
for  contempt  charged  facts  sufficient  to  con- 
stitute contempt  against  the  defendant  The 
question  that  the  court  considers  is,  not 
whether  the  Information  filed  In  the  court  as 
a  basis  for  the  attachment  should  have  been 
verified,  but  whether  or  not  it  stated  facts 
sufficient  to  constitute  a  contempt  of  court 
It  held  that  it  did  not  do  so,  not  because  the 
court  could  not  punish  for  constructive  con- 
tempt but  for  certain  facts  omitted  from  the 
Information  not  material  to  this  ruling,  as, 
for  example,  an  order  of  the  court  requiring 
the  grand  jury  to  make  the  inspection  refused 
by  the  respondent  The  court  then  considers 
the  qucBtlon  as  to  whether  the  missing  matter 
Is  supplied  by  the  answer,  and,  while  not 
holding  whether  It  could  or  could  not  be  so 
Kupplied,  held  that  the  information  was  not 
aided  in  such  particular  by  the  answer.  To 
Hum  up,  the  court  approves  the  doctrine  as 
to  the  inherent  power  of  the  court  to  punish 
for  contempt  as  ruled  In  Hughes  v.  People; 
also  Cooper  v.  People.  It  approves  the  power 
of  the  court  to  punish  for  constructive  con- 
tempfas  announced  In  Cooper  v.  People,  and 
approves  the  doctrine  as  laid  down  in  such 
two  Colorado  cases,  and  by  Judge  Cooley 
(Cooley's  Constitutional  Limitations,  p.  390, 
note  3),  that  the  guaranties  provided  by  our 
Constitution  apply  only  to  such  acts  as  con- 
stitute violations  of  public  and  general  laws 
and  leave  contempts  to  be  dealt  with  In  the 
manner  universally  followed  before  the  adop- 
tion of  our  Constitution,  and  that  It  was  not 
the  purpose  of  the  framers  of  our  Constitution 
to  give  this  class  of  offenses,  contempts,  a 
status  theretofore  unknown  In  either  the 
statutory  or  common  law.  The  only  new  point 
ruled  in  the  case  not  covered  by  our  previous 
decisions  was  that  the  chapter  on  contempts 
In  our  Code  of  Civil  Precedure  was  not  appli- 
cable to  criminal  contempts,  and  that  criminal 
contempts  must  be  proceeded  against  as  pro- 
vided at  the  common  law.    The  opinion-  furth- 


er observes,  as  we  have  shown,  that  our  court 
in  previous  decisions  had  not  kept  clear  tbe 
distinction  between  criminal  contempts  and 
civil  contempts. 

It  may  be  well  here  to  take  np  and  con- 
sider Thomas  v.  People,  14  Colo.  254.  23  Paa 
32C.  9  L.  R.  A.  5C9.  There  Thomas  filed  a 
petition  for  a  change  of  venue,  alleging  preju- 
dice on  the  part  of  the  judge.  The  court 
after  reading  the  petition,  upon  its  own  mo- 
tion caused  an  order  to  be  entered  appointing 
a  committee  to  Inquire  into  the  matters  al- 
leged in  the  petition  and  to  take  such  action 
thereon  as  It  might  deem  proper.  The  com- 
mittee was  not  required  to  take  the  ontb  of 
office.  The  committee  reported  that  after  a 
consideration  of  the  matter  stated  In  tb<> 
affidavit  for  change  of  venue  and  other  evi- 
dence aflduced,  the  statements  made  in  the 
affidavit  were  recklessly  made  and  without 
sufficient  Inquiry  as  to  their  truth,  and  that 
Thomas  and  other  parties  causing  the  affi- 
davit to  be  filed  were  in  contempt  of  court 
It  required  other  matter  than  the  facts  set 
up  In  the  affidavit  and  petition  for  change  of 
venue  In  order  to  constitute  a  contempt;  in 
other  words,  the  affidavit  and  petition  were 
not  contemptuous  per  se.  The  district  attor- 
ney thereupon  filed  an  unverified  information 
charging  contempt  A  warrant  of  attachment 
Issued.  Thomas  filed  a  motion  to  quash  the 
information  and  warrant  and  as  one  ground 
therefor  that  the  information  was  not  veri- 
fied. This  motion  was  overruled  and  the 
answer  came  in.  Upon  the  Information  and 
answer  the  defendant  was  adjudged  guilty  of 
contempt  and  fined.  The  judgment  was  re- 
viewed here  on  error.  A  brief  was  filed  in 
this  court  by  the  plaintiff  in  error,  but  none 
on  the  part  of  the  people.  The  point  was 
made  here  that  the  proceeding  was  regu- 
lated by  the  Code  of  Civil  Procedure,  and 
particularly  as  to  the  verification  of  the  In- 
formation by  section  322  of  such  Code,  which 
expressly  provides  that  where  the  contempt 
Is  not  committed  in  the  immediate  view  and 
presence  of  the  court  an  affidavit  shall  he 
presented  containing  a  statement  of  the  facts 
constituting  'the  contempt  Because  such 
section  of  the  Code  was  not  observed  the 
judgment  of  the  lower  court  was  reversed. 
The  gist  of  the  holding  was  that  the  pro- 
cedure for  contempt  was  regulated  by  the 
Civil  Code,  that  the  Civil  Code  permitted  the 
contempt  charged  to  be  proceeded  upon  only 
upon  a  verified  Information,  that  the  Informa- 
tion was  not  verified,  that  the  Code  In  this 
particular  was  not  observed,  and  therefore 
that  the  court  never  acquired  jurLsdlction, 
and  for  such  want  of  Jurisdiction  the  Judg- 
ment was  a  nullity.  Neither  counsel  nor  the 
court  made  a  distinction  between  criminal 
contempts  and  civil  contempts,  nor  was  the 
point  made  that  the  contempt  in  that  case 
was  a  criminal  contempt  and  therefore  not 
regulated  by  the  Coda  The  holding  of  the 
court  that  a  contempt  of  the  particular  char- 
acter   there   charged    should   be   proceeded 
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against  under  tbe  Code,  and  tbat  tbe  validity 
of  the  procedure  was  determined  by  tbe 
Code,  is  clearly  overruled  by  tbe  case  we 
have  Just  considered  of  Wyatt  v.  People, 
which  holds,  as  we  have  seen,  that  if  tbe 
contempt  is  a  criminal  contempt,  to  which 
class  the  contempt  in  Thomas  v.  People  be- 
longed, it  should  be  proceeded  against  accord- 
ing to  tbe  common  law,  and  not  by  our  Code 
of  Civil  Procedure.  It  is  not  necessary  for 
us  to  differ  with  the  conclusion  of  the  court 
tbat  a  civil  contempt  must  be  proceeded 
against  according  to  the  Code.  Thomas  v. 
People,  therefore,  cannot  be  considered  as  an 
authority  for  procedure  In  the  matter  of 
criminal  contempts. 

It  may  be  well  to  consider  here,  out  of  its 
chronological  order.  Bloom  v.  People,  23  Colo. 
416,  48  Pac.  519.  decided  In  1897.  because  of 
its  bearing  on  the  question  of  criminal  con- 
tempt, and  because  of  its  reaffirming  the  law 
in  reference  thereto  as  laid  down  in  Wyatt  v. 
People,  supra.  There  an  information  was 
filed  in  the  lower  court  charging  the  defend- 
ant Bloom,  with  constructive  contempt  for 
articles  published  by  him  in  his  newspaper 
impeaching  the  integrity  of  the  court  of  the 
Twelfth  Judicial  district  and  its  Judge,  with 
reference  to  pending  causes,  and  tending  to 
bring  said  court  and  Judge  Into  disrepute. 
The  defendant  appeared  and  filed  his  applica- 
tion for  a  change  of  venue.  This  was  denied. 
A  sworn  answer  was  then  filed.  The  court 
upon  the  pleadings,  to  wit,  the  information 
and  the  answer,  adjudged  the  defendant 
guilty  of  contempt  and  sentenced  him  to  the 
««nnty  Jail  for  .30  days.  The  Judgment  below 
was  afllnned,  this  court  Inter  alia,  saying: 
"Every  legal  proposition  Involved  in  this  case 
has  been  determined  against  tbe  plaintiff  in 
error  by  previous  decisions  of  this  court" 
The  court  first  considered  whether  tbe  mat- 
ter set  out  in  tbe  information  constituted  a 
contempt  of  court  The  court  held  that  the 
articles  set  out  in  the  Information  were  con- 
temptuous per  se  and  said :  "To  publish  of  a 
Judge  that  his  decisions  In  a  case  pending  are 
Influenced  by  political  or  money  considera- 
tions certainly  would  tend  to  bring  him  into 
disrepute  and  to  embarrass  him  in  future  de- 
cisions In  the  case,  and  have  a  tendency  to 
Interfere  with  the  due  administration  of  Jus- 
tice therein.  •  •  *  To  any  fair  and  candid 
mind  It  must  be  evident  that  In  making 
these  publications,  tbe  defendant's  object  was 
to  Insult  the  court  and  to  degrade  the  Judge 
in  the  eyes  of  the  community.  They  naturally 
tended  to  Impede  the  due  administration  of 
Justice  In  Impending  causes.  They  conclu- 
sively establish  that  defendant  was  guilty  of 
constructive  contempt."  The  court  after 
holding  that  the  language  contained  In  the 
newspaper  publications  as  shown  in  the  in- 
formation wns  contemptuous  per  se,  and  after 
IioUlIng  that  the  answer  admitted  the  matter 
so  charged,  held  that  the  facts  set  out  In  the 
answer  tended  to  scandalize  and  Insult  the 
Judge,  and  constituted  a  direct  contempt  for 


which  summary  punishment  might  have  been 
Inflicted.  Tbe  court  then  holds,  for  reasons 
not  material  to  this  ruling,  that  the  lower 
court  committed  no  error  In  declining  to  hear 
evidence.  The  last  question  considered  is  the 
contention  of  counsel  that  the  Judgment  im- 
posed by  the  lower  court  (Imprisonment) 
was  a  nullity,  because  not  authorized  by  the 
Civil  Code.  His  contention  was  that  the  Civil 
Code  regulated  tbe  procedure,  and  that  In  tbe 
Judgment  the  Civil  Code  was  not  observed. 
The  Civil  Code  at  that  time  provided  for 
only  a  fine  in  cases  of  contempt  Tbe  Judg- 
ment was  imprisonment  The  court  held  the 
facts  charged  to  constitute  criminal  con- 
tempt that  the  procedure  for  its  punish- 
ment was  not  regulated  by  the  Code,  but  by 
the  common  law,  and  that  tbe  common  law 
permitted  Imprisonment  No  new  questions 
were  decided  in  this  case.  The  doctrines  of 
Inherent  power,  constructive  contempts,  crim- 
inal contempts,  and  procedure  in  criminal 
contempts  according  to  the  course  of  the 
common  law  and  not  by  the  Code,  were  ad- 
hered to  and  reannounced. 

In  the  recent  case  of  Naturlta  C.  &  R.  Co. 
V.  People  (Colo.  Sup.)  70  Pac.  691,  the  dis- 
tinction is  recognized  between  civil  contempts 
and  criminal  contempts. 

People  V.  Stapleton,  18  Colo.  568,  33  Pac. 
167,  23  L.  R.  A.  787,  decided  In  1893,  was  an 
original  proceeding  in  this  court  for  contempt 
A  petition  was  filed  charging  the  respondents, 
the  editor  and  manager  of  the  Denver  Re- 
publican, with  the  publication  In  their  news- 
paper of  certain  articles  containing  charges 
against  the  honesty  and  Integrity  of  this 
court  and  tending  to  Intimidate,  influence, 
and  coerce  the  Judges  thereof,  and  to  embar- 
rass them  in  the  administration  of  Justice  In 
a  then  pending  case.  Upon  the  presentation 
of  such  petition  a  rule  was  entered  requiring 
respondents  to  appear  and  show  cause  why 
they  should  not  be  punished  for  contempt. 
No  new  question  was  decided  In  the  case. 
The  court  adhered  to  the  law  of  constructive 
contempts  as  announced  in  tbe  cases  above 
cited,  and  which  had  so  long  obtained  In  this 
Jurisdiction.  In  the  course  of  Its  opinion  It 
said :  "Judges  are  human ;  they  are  possessed 
of  human  feelings ;  and  when  accusations  are 
publicly  made,  as  by  a  newspaper  article, 
charging  them  directly  or  indirectly  with  dis- 
honorable conduct  In  a  cause  pending  before 
them  and  about  to  be  determined.  It  is  idle 
to  say  that  they  need  not  be  embarrassed  'n 
their  consideration  and  determination  of  such 
cause.  They  will  Inevitably  suffer  more  or 
less  embarrassment  In  the  discharge  of  their 
duties  according  to  the  nature  of  the  charges 
and  the  source  from  which  such  charges 
emanate.  When  a  Judge  tries  and  determines 
a  cause  In  connection  with  which  public 
charges  against  bis  Judicial  Integrity  bavi: 
been  published,  the  public  as  well  as. parties 
Interested  are  frequently  led  by  the  publica- 
tion of  the  charges  to  dLstrust  the  honesty 
and  impartiality  of  tbe  decision,  and  thus 
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confidence  In  tbe  administration  of  jnstice  Is 
Impaired.  It  is  not  only  important  tfaat  tbe 
trial  of  causes  sbail  be  impartial  and  tbat 
tbe  decisions  of  tbe  courts  sbali  be  just ;  but 
It  Is  important  tbat  causes  sbail  b6  tried  aud 
Judgments  rendered  wltbout  bias,  prejudice, 
or  Improper  influence  of  any  itind.  It  is  not 
merely  a  private  wrong  against  the  rigbts 
of  litigants  and  against  tbe  Judges.  It  is  a 
public  wrong,  a  crime  against  tbe  state,  to 
undertai;e  by  libel  or  slander  to  impair  con- 
fldvnce  in  tbe  administration  of  Justice.  Tbat 
a  party  does  not  succeed  in  sucb  undertaking 
lessens  his  offense  only  in  degree.  •  •  • 
It  is  unnecessary  to  enter  into  a  lengthy  dis- 
cussion of  tbe  law  relating  to  newspaper  in- 
terference with  the  odminlstration  of  Justice. 
In  tbe  case  of  Cooper  et  al.  v.  People,  13  Colo. 
387,  373.  22  Pac.  790,  6  L.  R.  A.  430.  the  law 
upon  tbat  subject  was  very  fully  considered 
and  explicitly  declared.  Tbe  case  of  Hughes 
V.  People,  5  Colo.  430,  Is  also  a  valuable  de- 
cision upon  a  similar  subject  In  the  argu- 
ment of  this  case  nothing  essentially  new  has 
been  presented.  In  fact,  upon  oral  argument, 
the  law  as  declared  by  tbe  former  decisions 
of  this  court  waB  not  seriously  controverted, 
except  upon  a  single  point  which  will  be 
briefly  noticed.  •  *  •  Counsel  for  respond- 
ent in  last  cited  case  says:  He  intended  to 
concede  then  (In  Cooper  v.  People,  supra.  In 
which  he  appeared  for  respondent),  as  he 
concedes  now,  that  the  Jurisdiction  to  punish 
for  contempt  Is  Inherent  in  superior  courts  of 
record,  and  tbat  sucb  power  is  essential  to 
their  existence  and  to  the  maintenance  of 
their  authority;  tbat  sucb  power  existed  at 
common  law  and  is  not  essentially  abridged 
by  the  constitution  of  this  state;  but  tliat. 
while  he  concedes  the  existence  of  such  pow- 
er, be  nevertheless  insists  tbat  such  power 
is  subject  to  legislative  control,  and  that  such 
iK>wer  has  been  limited  to  sucb  causes  of  con- 
tempt as  are  specifled  in  tbe  Code  of  Civil 
Procedure.  We  are  glad  to  note  this  explicit 
statement  of  the  learned  counsel's  position. 
Though  be  may  have  been  misunderstood  by 
the  writer  of  the  separate  opinion  in  the  for- 
mer case,  his  views  in  respect  to  the  effect  of 
the  Code  were  not  misunderstood  nor  over- 
looked. In  tbe  leading  opinion,  delivered  by 
Mr.  Jnstice  Hayt  and  concurred  In  by  the 
whole  court,  tbe  effect  of  tbe  Code  provisions 
was  considered  and  passed  upon.  Reference 
was  made  to  the  opinion  of  Hughes  v.  People, 
5  Colo.  436-446,  where  it  was  held,  as  early 
as  1880,  tbat  'the  right  of  self-protection  is  in- 
herent In  the  courts.  The  power  to  punish 
for  contempt  Is  an  incident  to  all  courts,  In- 
dependent of  statutory  provisions.'  In  the 
Hughes  Case,  also,  this  court  speaking  by 
Mr.  Justice  Stone,  Chief  Justice  Elbert  con- 
curring, Mr.  Justice  Beck,  not  sitting,  said: 
'Such  a  statutory  enumeration  of  causes  as  is 
found  In  our  Code,  when  applied  to  tbe  ever- 
varying  facts  and  circumstances  out  of  which 
questions  of  contempt  arise,  cannot  be  taken 
as  tbe  arbitrary  measure  and  limit  of  the  in- 


herent power  of  a  court  for  Its  own  preserva- 
tion, and  for  that  proper  dignity  of  authority 
which  Is  essential  to  the  effective  administra- 
tion of  tbe  law.  Tbe  Hughes  case  was  based 
upon  the  Code  of  1877.  Chapter  30  of  tbe 
present  Code  is,  however,  a  substantial  re- 
enactment  of  the  former  provisions  relating 
to  contempt  proceedings.  These  provisions 
were  re-enacted  more  than  six  years  after  the 
announcement  of  the  decision  In  the  Hughes 
Case.  Thus  by  a  weil-lcnown  mie  of  statu- 
tory construction  It  must  be  presumed  tbat 
tbe  Legislature  had  knowledge  of  and  were 
satisfied  with  the  construction  given  to  such 
provisions,  and  so  re-enacted  them  without 
change.  Harvey  v.  Travelers'  Ins.  Co.,  18 
Colo.  354,  32  Paa  »35.  Jloreover,  neither  In 
tbe  Code  of  1877  nor  In  the  present  Code  are 
there  any  negative  or  other  qualifying  words 
limiting  contempts  to  eucU  causes  as  are 
therein  specifled." 

We  might  here  observe  that  the  last  cita- 
tions are  Introduced  to  show  how  steadily 
this  court  has  adhered  to  tbe  doctrines  an- 
nounced In  Hughes  v.  People  and  Cooper  v. 
People  hereinbefore  cited.  We  do  not  desire 
to  intimate  by  tbe  excerpt  from  People  v. 
Stapleton  that  It  would  be  competent  for  the 
Legislature  to  limit  tbe  iwwer  of  courts  cre- 
ated by  the  Constitution  in  reference  to  elthw 
civil  or  criminal  contempt  As  we  have  stat- 
ed, there  Is  nothing  new  ruled  In  tbe  case  of 
People  V.  Stapleton.  Tbe  Xoregoing  cas«s 
constitute  all  tbe  cases  ruled  by  this  court 
or  our  Court  of  Appeals  pertinent  to  tbe  ques- 
tions now  before  us,  or  tbat  would  in  any  way 
aid  us  In  their  solution.  These  cases  render 
stare  decisis  tbe  questions  involved  In  this 
case.  They  have  settled:  (1)  That  the  doc- 
trine of  criminal  constructive  contempts  as  to 
pending  causes  obtains  In  this  Jurif^dlction  as 
at  common  law.  (2)  That  the  procedure  In 
this  state  as  to  criminal  constructive  con- 
tempts Is  regulated  by  the  common  law,  and 
not  by  our  Code  of  Civil  Procedure,  and  that 
there  has  been  no  attempt  by  our  Legisla- 
ture to  provide  a  procedure  as  to  wlminal 
contempts  or  to  define  that  offense.  In  saying 
that  tbe  Legislature  has  not  attempted  to  pro- 
vide a  procedure  as  to  crinitnal  contempts,  or 
to  define  that  offense,  we  do  not  desire  to  be 
understood  as  Intimating  that  sucb  power  Is 
in  the  Legislature.  We  simply  say  there  has 
been  no  effectual  attempt  by  the  General  As- 
sembly to  so  legislate.  (3)  Tbat  our  state 
Constitution  leaves  tbe  Btatus  of  contempts 
as  to  pending  causes  as  it  was  at  tbe  common 
law,  and  therefore  unimpaired  as  to  pro- 
cedure, or  as  to  what  constitutes  contempt 
or  as  to  tbe  defense  to  contempts  by  thp 
constitutional  provisions  as  to  freedom  of 
speech  (section  10,  art  2) ;  prosecution  of 
offenses  by  Indictment  or  Information  (sec- 
tion 8,  art  2) ;  due  process  of  law  (section  25, 
art  2) ;  warrants  of  arrest  (section  7,  art  2). 
(4)  That  newspaper  publications  of  the  char- 
acter set  out  in  tbe  Information  constituted 
criminal  constructive  contempt    at    common 
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law  and  are  each  In  this  jarlsdlctlon.  (5) 
Tbnt  tbe  gist  of  the  offense  of  criminal  con- 
structive contempt  by  a  defamatory  news- 
paper article  Ib  the  publication ;  the  Intent  of 
the  publisher  and  tbe  truth  of  tbe  matter  con- 
tained in  the  publication  being  no  defense 
to  the  charge  of  contempt  based  tbereon.  (6) 
That  the  power  to  punish  for  criminal  con- 
structive contempt  as  to  pending  causes  is 
inherent  in  this  court 

1.  Was  the  absence  of  a  verification  to  tbe 
Information  setting  out  the  facts  constituting 
the  contempt  end  Initiating  this  proceeding, 
fatal  to  our  Jurisdiction?  Let  us  again  refer 
to  the  facts,  and  apply  thereto  the  law :  June 
80th  the  ex  officio  Information  of  tbe  Attorney 
General  was  filed.  In  unmistakable  terms  It 
stated  the  facts  constituting  the  offense 
charged  against  the  rerpondent  and  which  he 
was  called  upon  to  answer.  Upon  the  same 
date  a  simple  citation  Issued,  to  which  was 
attached  a  copy  of  the  information.  Upon  the 
same  date,  copy  of  the  citation  and  Informa- 
tion was  personally  served  upon  the  respond- 
ent In  the  city  of  Denver.  He  was  thus 
clearly  advised  of  the  charge  preferred 
against  htm.  This  citation  was  returnable 
October  23d,  and  required  him  to  show  cause. 
He  thus  had  near  three  months'  personal  no- 
tice of  the  charge  he  was  called  upon  to  an- 
swer. Under  the  authorities  the  ofilce  of  the 
citation  was  to  bring  him  into  court  He. 
came  into  court  by  his  motion  to  quash  the 
citation  and  dismiss  the  Information.  His 
appearance  was  a  general  one,  because  his 
motion  assigned  among  other  grounds  that 
tbe  information  did  not  state  facts  sufficient 
to  constitute  tbe  charge  of  contempt  His 
motion  went  to  the  merits.  When  tbis  motion 
was  overruled,  be  answered,  admitting  tbe 
facts  charged.  Not  until  after  the  filing  of 
tbe  answer  admitting  the  publication  was  an 
attachment  issued.  In  what  possible  par- 
ticular was  the  respondent  prejudiced  by  the 
absence  of  a  verification  to  the  information? 
The  procedure  could  not  have  been  at  all  dif- 
ferent had  the  Information  been  verified.  He 
was  as  fully  advised  of  the  matter  he  was 
called  upon  to  answer  as  he  would  have  been 
bad  tbe  Information  been  verified.  He  was 
not  placed  under  arrest  He  bad  all  tbe  op- 
portunities to  make  defense  that  he  would 
have  had,  bad  the  Information  been  verified. 
"Tbe  proceeding  is  one  conducted  on  behalf 
of  the  public  to  maintain  the  dignity  of  the 
court  and  the  public  respect  without  which 
courts  are  useless ;  and  upon  a  review  of  such 
proceedings  the  appellate  court  will  not  be 
ready  to  reverse  tbe  proceedings  taken  by  a 
court  to  preserve  its  self-respect  and  maintain 
Its  dignity,  unless  It  pretty  clearly  appears 
that  injustice  has  been  done,  or  the  rules  of 
law  promulgated  for  the  protection  of  the 
lil>er^  of  the  citizen  have  plainly  been  vio- 
lated." People  V.  Court  of  Sessions  (Sup.) 
81  N.  T.  Supp.  375. 

Respondent   In    the    last   of   the   articles 
avowed   his   responsibility   for   their   publi- 


cation. '  That  the  respondent  sustained  no 
prejudice  from  tbe  procedure  Is  conclusively 
evidenced  by  the  answer  he  filed,  and  by 
which,  in  the  presence  of  the  court,  he  com- 
mitted a  direct  contempt  In  reiterating  tbe 
contempts  charged  in  the  information.  No 
constitutional  right  of  the  respondent  was  In- 
vaded In  issuing  tbe  citation  upon  an  unveri- 
fied information,  because,  as  has  been  seen, 
our  Constitution  does  not  cover  the  offense  of 
contempt  but  leaves  this  violation  of  tbe  law, 
as  to  what  constitutes  contempt,  and  Its 
defenses,  and  tbe  procedure  for  its  punish- 
ment, as  It  was  at  common  law.  To  repeat  a 
citation  above  made:  "Tbe  constitutional 
guaranties  apply  to  such  acts  as  constitute 
violations  of  public  and  general  laws.  Tbey 
leave  contempts,  which  are  simply  acts  In 
disobedience  of  Judicial  mandates  or  process 
or  which  tend  to  obstruct  the  dignified  and 
effective  administration  of  Justice,  to  be  dealt 
with  In  tbe  summary  manner  theretofore  uni- 
versally followed."  Wyatt  v.  People,  17  Colo. 
2(50,  28  Pac.  001 ;  Cooper  v.  People,  13  Colo. 
860,  22  Pac.  790,  6  L.  R.  A.  430;  People  v. 
Stapleton.  18  Colo.  608.  33  Paa  1«7,  23  L.  R. 
A.  787;  Cooley'B  Const  LIm.  p.  300.  note  3. 
No  statutory  right  of  the  respondent  was 
violated  In  proceeding  on  an  unverified  Infor- 
mation, because,  as  we  have  seen,  the  offense 
charged  was  a  criminal  contempt  and  we 
have  no  statute  defining  criminal  contempts, 
or  providing  tbe  procedure  for  their  punish- 
ment Wyatt  V.  People,  17  Colo.  257,  28  Pac. 
001;  Bloom  v.  People,  23  Colo.  424.  48  Pac. 
510.  No  common-law  right  of  the  respondent 
was  violated  because,  as  will  be  seen  by  the 
authorities  hereinafter  cited.  It  was  permis- 
sible at  common  law  to  initiate  this  proceed- 
ing upon  an  unverified  information. 

This  court  has  no  power  to  compel  tbe  veri- 
fication of  an  Information  for  contempt  Peo- 
ple V.  Court  of  Sessions,  supra.  To  bold  tbe 
verification  of  tbe  Information  essential  would 
be  to  deprive  this  court  of  the  power  In  many 
cases  to  punish  for  criminal  constructive  con- 
tempts, which  power,  as  we  have  seen,  has 
been  by  our  decisions  declared  to  be  Inherent 
and  essential  to  tbe  existence  of  tbe  court 
The  fact  that  tbe  proceeding  may  result  In  a 
fine  or  imprisonment  furnishes  no  sufficient 
reason  why  the  Information  should  be  veri- 
fied. There  are  certain  actions  In  tort  where  the 
proceeding  may  result  in  the  seizure  and  im- 
prisonment of  the  body  of  tbe  defendant  yet 
It  has  never  been  contended  that  the  com- 
plaint Initiating  tbe  action  must  be  verified. 
As-  we  have  seen  our  decisions  have  settled 
the  question  that  the  procedure  as  to  criminal 
constructive  contempts  is  with  us  as  at  com- 
mon law.  The  following  decisions  from  the 
courts  of  other  Jurisdictions  proceeding  as  to 
criminal  constructive  contempts  according  to 
the  course  of  tbe  common  law  show  that  the 
absence  of  a  verification  to  an  Information  for 
criminal  constructive  contempt  Is  not  fatal 
to  Jurisdiction : 

In  State  v.  Morrill,  16  Ark.  384,  the  char^o 
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was  for  constructive  criminal  contempt  In 
the  publication  of  an  article  charging  corrup- 
tion In  the  court  In  the  consideration  of  a 
certain  cause.  The  action  of  the  court  was 
Initiated  by  a  letter  from  a  member  of  the 
bar  of  that  court,-  addressed  to  one  of  Its 
Judges,  calling  attention  to  an  article  In  a 
certain  newspaper  purporting  to  be  publlsheil 
by  the  defendant  The  author  of  the  com- 
munication accompanied  It  by  a  copy  of  the 
newspaper,  giving  It  as  his  opinion  that  the 
court  ought  to  take  some  notice  of  the  publi- 
cation, and  stating  that  his  position  as  a 
member  of  the  bar  seemed  to  require  at  his 
hands  an  expression  of  the  opinion  enter- 
tained by  him,  that  the  dignity  and  usefulness 
of  the  court  would  be  upheld  and  not  Im- 
paired by  making  an  example  of  the  offen- 
sive publication.  The  court  says :  "The  publi- 
cation thus  having  been  brought  directly  to 
the  notice  of  the  court,  by  a  member  of  the 
bar,  expressing  that  Interest  In  the  preserva- 
tion of  public  respect  for  the  decisions  of  a 
tribunal  of  final  resort  which  the  worthier 
members  of  the  profession,  as  well  as  all  or- 
derly and  law-abiding  cltl/ACns,  usually  mani- 
fest, the  court  concluded  that  It  was  due  to 
the  honor  and  dignity  of  the  state,  and  Its 
own  usefulness,  not  to  pass  the  matter  by 
without  some  offlcial  action,  but  to  institute  an 
Inquiry  whether  Its  constitutional  privileges 
had  not  been  Invaded  by  the  publication  afore-' 
said.  Accordingly  an  order  was  made  reciting 
the  publication,  and  directing  that  the  defend- 
ant be  summoned  to  appear  before  the  court, 
at  its  present  term,  to  show  cause  why  pro- 
ceedings should  not  be  had  against  him,  as  for 
criminal  contempt."  Upon  the  proceeding 
thus  Initiated  upon  a  letter  of  a  member  of 
the  bar,  accompanied  by  a  copy  of  a  news- 
paper containing  the  contemptuous  matter, 
the  defendant  was  found  guilty. 

In  State  v.  Frew,  supra,  the  contemptuous' 
matter  was  contained  In  a  newspaper  publica- 
tion, which  was  called  to  the  attention  of  the 
court  through  a  letter  of  a  member  of  the 
bar ;  a  copy  of  the  newspaper  publication  be- 
ing attached  to  such  communication.  The 
court  thereupon  Issued  a  rule  upon  the  de- 
fendants to  show  cause  why  an  attachment 
should  not  Issue  against  them  for  contempt. 
It  was  Insisted  by  the  defendants  that  the 
absence  of  a  verification  to  the  information 
upon  which  the  court  issued  Its  rule  was 
fatal  to  its  jurisdiction.  In  its  opinion  by 
Johnson,  President,  the  court  said :  "It  Is 
claimed  in  the  answer,  that  the  proceedings 
In  this  case  are  irregular ;  that  the  rule  Is  too 
vague  and  ought  only  to  have  Issued  upon 
affidavit  There  Is  no  sufficient  Irregularity 
In  the  proceedings  here  that  would  Justify  the 
court  In  discharging  the  rule,  as  clearly  ap- 
pears by  the  opinion  of  Brother  Snyder, 
which  merits  my  approval."  In  the  opinion 
of  Snyder,  Judge,  referred  to  In  the  excerpt, 
on  the  question  of  the  absence  of  a  verifica- 
tion to  the  writing  or  information  upon 
which  the  contempt  proceedings  were  initiat- 


ed the  court  said:  "The  procedure  In  cases 
of  this  character  Is  various  In  different  Juris- 
dictions, and  the  discretion  of  the  presiding 
Judge  Is  so  broad,  even  In  Inferior  courts,  that 
It  will  seldom  be  revised  by  the  appellate 
court.  Androscoggin  R.  R.  Co.  v.  Androsa^- 
gin,  49  Me.  392 ;  Bates'  Case,  55  N.  H.  326.  In 
Dandridge's  Case,  2  Va.  Cas.  408,  decided  In 
1824,  the  general  court,  after  a  very  full  and 
able  review  of  the  law  on  the  subject  both 
upon  reason  and  authority,  decided  that  'an 
attachment  for  contempt  has  no  other  object 
than  to  bring  the  party  Into  the  court  When 
the  contempt  Is  In  open  court,  the  party  being 
present  there  Is  no  need  of  any  process  to 
bring  hini  In,  nor  any  need  of  interrogatories 
to  ascertain  what  has  occurred  In  open  court 
•  •  •  'When  the  contempt  Is  not  In  open 
court,  the  usual  course  Is  to  Issue  a  rule  to 
show  cause  why  an  attachment  should  not 
Issue,  though  the  attachment  sometimes  Is- 
sued without  the  rule.  If  the  party  appear 
to  the  rule  to  show  cause,  and.  Instead  of 
moving  to  discharge  It  submit  to  answer  In- 
terrogatories, there  Is  no  necessity  for  the 
attachment  The  court  also  held  that  If,  be- 
fore the  rule  Issued,  the  party  appeared  In 
court  and  a  rule  was  made  upon  him  to  show 
cause  and  he  was  recognized  to  appear  on  the 
next  day,  'the  rule  for  an  attachment  as  well 
as  the  attachment  itself,  may  be  dispensed 
with.'"  The  court  after  citing  Moore's 
Case,  63  N.  C.  397,  making  quotations  from  it 
and  expressing  Its  approval  of  the  doctrine 
therein  announced,  says :  "Many  other  au- 
thorities might  be  produced  to  show  that  the 
Judges  may,  not  only  in  cases  of  contempt  In 
the  face  of  the  court  but  In  cases  of  construc- 
tive contempt  upon  their  own  motion  and 
without  affidavit  or  other  sworn  statement 
award  rules  against  the  offenders.  In  direct 
contempts  It  is  almost  uniformly  the  practice 
for  the  Judge  to  act  on  his  own  Information. 
He  acts  upon  the  evidence  of  his  own  senses. 
And  In  the  case  of  constructive  contempts.  If 
he  has  the  same  kind  of  evidence,  he  Is 
equally  at  liberty  to  act  upon  it  In  some 
cases  the  character  of  the  offense  may  be 
more  complicated  and  less  susceptible  of  fur- 
nishing such  proof  of  Its  existence  as  will 
authorize  the  court  to  act  upon  It  In  such 
cases  a  sworn  statement  Is  necessary  and 
should  always  be  required  as  the  foundation 
of  the  rule.  But  a  publication  in  a  newspa- 
per is  not  of  that  class,  and  especially  Is  such 
the  case  when  the  publication  charged  as  the 
contempt  Is  an  editorial  article  In  a  news- 
paper published  In  the  very  city  or  town  in 
which  the  court  Is  at  the  time  being  held- 
Such  a  publication  furnishes  not  only  evi- 
dence of  Its  character,  but  the  paper  In  which 
It  is  published  fumislies  the  names  of  the 
publishers.  Such  was  the  nature  of  the  of- 
fense charged  In  this  case,  and  the  rule 
might  with  entire  propriety,  and  no  doubt 
would;  have  been  awarded  by  the  court  on 
Its  Information,  had  not  Its  action  been  an- 
ticipated by  the  counsel  In  the  case  to  wlilcb 


Digitized  by 


Google 


Colo.) 


PEOPLE  V.  NEWS-TIMES  PUB.  CO. 


955 


the  objootlonal  publication  had  reference." 
The  court  after  quoting 'with  approval  State 
V.  Morrill,  says:  "But  if  there  could  be  any 
question  about  the  legality  and  sufficiency  of 
ttie  rule  in  this  case,  the  respondents  by  sut>- 
mltting  to  answer  and  admitting  the  facts 
necessary  to  support  the  attachment  thereby 
waived  all  preliminary  objections.  It  would 
certainly  have  been  utterly  useless,  if  not 
absurd,  for  the  court,  after  the  respondents 
had  fully  answered  and  admitted  all  the 
facts  to  nialie  out  the  offense,  to  award  a 
rule,  as  It  could  have  done  at  once,  requiring 
them  to  admit  the  facts  a  second  time.  Un- 
der the  circumstances  I  am  clearly  of  opinion 
that  the  objections  to  the  rule  and  mode  of 
procedure  are  plainly  untenable."  The  court, 
ill  spealcing  of  Dandridge's  Case,  supra,  says : 
"This  decision  was  made  in  1824,  by  a  unani- 
mous court  composed  of  some  of  the  most 
eminent  and  conservative  Judges  that  ever 
adorned  the  bench  of  Virginia." 

In  Moore's  case,  63  N.  C.  397,  an  article  ap- 
peared In  the  daily  newspaper  containing  con- 
temptuous matter  reflecting  upon  the  Su- 
preme Court  of  North  Carolina.  It  does  not 
appear  in  what  manner  the  publication  was 
called  to  the  attention  of  the  court  The  rule 
was  issued  to  the  defendants  to  show  cause 
why  they  should  not  be  punished  for  con- 
tempt The  objection  was  made  that  the 
information  upon  which  the  court  acted  was 
unsupported  by  affidavit  The  court  said: 
'•The  other  objection,  that  the  rule  was  made 
without  affidavit  or  other  leiral  proof  of  the 
facts  upon  which  It  was  based,  is  equally  un- 
tenable. It  is  admitted  that,  where  the  proof 
is  furnished  by  the  senses  of  the  Judges,  it 
may  be  acted  on.  Here  there  was  no  such 
proof.  We  knew  by  our  senses  that  a  news- 
paper containing  the  paper  referred  to,  pur- 
porting to  be  signed  by  Mr.  Moore  and  others, 
had  been  extensively  circulated  and  was  tlien 
in  the  courtroom;  and  the  want  of  a  dis- 
avowal on  his  part  that  be  had  signed  the 
paper  or  consented  to  Its  publication  fur- 
nished prima  facie  proof,  not  sufficient  for 
final  action,  but  all-sufficient  as  ground  for 
the  rule.  On  his  appearance  he  was  at  liber- 
ty to  deny  the  fact  without  an  oath,  and  the 
denial,  lilse  the  plea  'not  guilty,*  would  sim- 
ply have  put  the  fact  in  issue;  arid  he  would 
have  been  entitled  to  have  the  rule  dis- 
charged, unless  the  fact  was  proved  by  direct 
testimony.  Instead  of  that,  he  admits  the 
fact  So  this  Is  no  legitimate  ground  of  com- 
plaint In  short  all  the  preliminary  objec- 
tions were  waived,  and  the  reference  to  them 
ran  answer  no  useful  purpose."  See,  also.  In 
re  Deaton,  105  N.  C.  59, 64, 11  S.  E.  244.  There 
the  distinction  is  made,  as  in  the  Colorado 
cases,  between  criminal  contempt  and  civil 
contempt;  it  being  held  that  their  Civil  Code 
applies  only  to  civil  contempts,  -and  that  in 
criminal  contempt  the  procedure  is  not  re- 
quired to  be  upon  affidavit 

In  Telegram  Newspaper  Company  v.  Com- 
monwealth, 172  Mass.  294,  52  N.  E.  445,  44  L. 


R.  A.  159,  70  Am.  St  Rep.  280,  284,  summons 
was  issued  by  the  court  of  its  own  motion 
and  without  complaint  made,  to  show  cause 
why  the  respondent  should  not  be  adjudged 
in  contempt  The  court  affirmed  the  Judg- 
ment below  holding  the  respondent  In  con- 
tempt and  in  the  course  of  Its  ruling  said: 
"When  it  comes  in  any  manner  to  the  Imowl- 
edge  of  the  presiding  Justice  of  a  court  that 
articles  are  published  In  a  newspaper  circu- 
lated in  the  place  where  the  court  is  held 
which  are  calculated  td  prevent  a  fair  trial 
of  a  cause  then  on  trial  before  the  court,  the 
court  of  its  own  motion  can  institute  proceed- 
ings for  contempt  Snch  a  power  In  the  court 
Is  necessary  for  its  own  protection  against  an 
improper  interference  with  the  due  adminis- 
tration of  Justice,  and  it  is  not  dependent  up- 
on the  complaint  of  any  of  the  parties  liti- 
gant If  the  publication  amounts  to  a  con- 
tempt of  court,  because  it  Interferes  with  the 
due  administration  of  Justice  in  a  cause  be- 
for  the  court  the  contempt  is  analogous  to  a 
contempt  committed  In  the  presence  of  the 
court  The  proceedings  In  the  present  cases 
after  the  service  of  process  show  that  the 
plaintiffs  In  error  were  specifically  Informed 
of  the  nature  of  the  charge  against  them  and 
were  given  a  full  opportunity  to  be  heard 
with  the  aid  of  counsel." 

To  the  same  effect  People  v.  Court  of  Ses- 
sions, supra,  and  authorities  there  cited.  See, 
also,  State  v.  Shepherd.  177  Mo.  205,  76  S.  W. 
79,  99  Am.  St  Rep.  624.  Other  authorities 
might  be  cited.  Upon  reason  and  authority 
we  conclude  that  the  absence  of  a  verification 
to  the  Information  was  not  fatal  to  our  Juris- 
diction. 

2.  Did  the  publication  of  the  newspaper 
articles  set  out  in  the  information  constitute 
contempt  of  this  court?  The  articles  did  not 
requlK  the  aid  of  Innuendoes  to  their  under- 
standing. In  unmistakable  terms  they 
charged  this  court,  and  certain  of  its  Judges, 
with  having  been  infiuenced  by  corrupt  mo- 
tives in  their  rulings  theretofore  made  in 
pending  causes,  and  that  they  would  be  so  in- 
fluenced in  the  final  disposition  of  the  same. 
Such  articles  further  charged  that  such  mo- 
tives would  operate  on  the  court  in  its  final  de- 
cision of  a  pending  cause,  the  "Auditorium 
Case,"  In  which  no  action  had  as  yet  been 
taken  by  th'e  court  The  articles  appeared 
in  newspapers  published  in  this  city,  which 
newspapers  are  of  great  Infiuence  and  wide 
circulation.  Respondent  a  member  of  the 
bar,  a  citizen  holding  the  high  position  of  a 
United  States  Senator,  and  possessing  great 
influence,  declares  In  the  last  of  the  con- 
temptuous articles  his  responsibility  for 
them.  The  articles  charge  the  court  with 
being  corrupt  and  hold  It  up  to  public  con- 
tempt. This  with  reference  to  pending  caus- 
es. There  can  be  no  doubt  but  that  the  ar- 
ticles tend  to  degrade  the  court  in  the  eyes 
of  the  public,  impair  Its  authority,  and  em- 
barrass it  in  the  disposition  of  pending  busi- 
ness.   Under  the  long-settled  law  of  tills  Jur- 
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Isdlction,  &6  has  been  seen  from  the  decisions 
of  this  court  heretofore  reviewed,  the  publi- 
cations charged  constitute  criminal  construc- 
tive contempt,  and  the  doctrine  of  criminal 
constructive  contempt  obtains  in  this  com- 
monwealth. We  repeat  from  citations  here- 
tofore made:  "Criminal  contempts  are  all 
those  acts  in  disrespect  of  the  court  or  Its 
process,  or  which  obstruct  the  administration 
of  Justice,  or  tend  to  bring  the  court  into 
disrepute."  Wyatt  v.  People,  17  Colo.  258,  28 
Pac.  903.  "Constructive  contempts ;  I.  e.,  such 
a8~are  committed  outside  of  the  view  and 
presence  of  the  court  or  Judge  at  chambers. 
They  consist  of  the  publication  in  a  newspa- 
per, of  general  circulation  In  the  place  where 
the  court  was  being  held,  of  such  articles  lu 
reference  to  a  cause  pending  as  were  calcu- 
lated to  interfere  with  the  administration  of 
Justice,  as  It  Is  said.  It  is  admitted  that  by 
the  common  law  such  acts  were  held  to  consti- 
tute a  contempt  of  court"  Cooper  v.  People, 
18  Colo.  337,  350,  373.  22  Pac.  790,  G  L.  R.  A. 
430 ;  People  v.  Stapleton,  18  Colo.  508,  33  Pac. 
107.  23  L.  R.  A.  787;  Bloom  t.  People,. 23 
Colo.  410,  48  Pac.  519.  The  weight  of  author- 
ity sustains  the  law  as  so  announced  by  this 
court  State  v.  Morrill,  supra ;  State  t.  Frew, 
supra ;  Myers  v.  State,  supra ;  Sturoc's  Case, 
48  N.  H.  42a  07  Am.  Dec.  020;  7  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  59.  and  many  cases 
there  cited ;  State  t.  Shepherd,  supra. 

3.  Was  the  truth  of  the  allegations  made 
In  the  newspaper  publications  a  defense  to  the 
information  charging  such  publications  as 
contemptuous?  "The  Inquiry  Is  limited  to 
the  Issues.  Incidental  or  collateral  questions 
cannot  be  considered  or  determined.  Thus 
where  the  alleged  contempt  consists  in  the 
failure  to  comply  with  the  terms  of  a  court 
order  or  decree.  Inquiry  Into  the  merits  of  the 
order  or  decree  will  not  be  allowed."  9  En- 
cyclopedia of  Law  and  Procedure,  47.  The 
gist  of  the  offense  of  constructive  contempt 
by  a  newspaper  publication  Is  that  the  matter 
published  tends  to  hold  the  court  and  Its 
Judges  up  to  public  contempt  and  to  em- 
barrass them  in  the  consideration  of  a  pend- 
ing cause.  The  vital  question  Is,  does  the  lan- 
guage used,  as  ordinarily  and  fairly  con- 
strued, tend  to  degrade  the  court  and  Its  Judg- 
es, and  embarrass  them  In  the  consideration 
of  a  pending  cause.  We  repeat  the  vital 
Issue  Is,  was  there  such  a  publication?  If 
there  was,  the  offense  Is  made  out  If  there 
was  not  the  charge  must  fall.  It  does  not 
disprove  such  publication  to  show  that  the 
matter  therein  contained  was  true  or  false. 
It  does  not  disprove  such  publication  to  show 
that  there  was  no  Intent  to  commit  a  con- 
tempt; hence  the  absence  of  Intent  Is  no 
defense  to  the  charge  of  contempt  Hughes 
V.  People,  supra ;  Cooper  v.  People,  supra ; 
Bloom  V.  People,  supra.  "As  regards  the 
question  whether  a  contempt  has  or  has  not 
been  committed  does  not  depend  upon  the 
Intention  of  the  party,  but  upon  the  act 
be  has  done."     Taney,  O.  J.,  Wartman  v. 


Wartman,  Taney,  302,  370,  Fed.  Cas.  Noa. 
17,  210;  Cartright's  Case,  114  Kfass.  230; 
People  V.  Stapleton,  18  Colo.  580.  33  Pac. 
107,  23  L.  R.  A.  787;  Telegram  Newspaper 
Company  v.  Commonwealth,  supra.  It  does 
not  disprove  the  charge  of  contempt  to 
show  that  the  court  was  not  affected  by 
the  contemptuous  language.  People  v.  Staple- 
ton,  18  Colo.  580,  33  Pac.  107,  23  L.  R.  A.  787, 
No  one  would  contend  that  contempt  in  at- 
tempting to  corrupt  a  Juror  could  be  dis- 
proved or  successfully  defended  atralust  by 
showing  that  the  Juror  was  not  Influenced  by 
the  attempt  to  corrupt  him.  People  v.  Stapl<>- 
ton,  18  C!olo.  580,  33  Pac.  107,  23  L.  R.  A.  787. 
An  Immoral  or  blasphemous  publication  is  a 
crime.  The  offense  consists  In  the  publication 
of  such  matter,  and  It  Is  entirely  Immaterial 
whether  the  matter  published  is  true  or  false. 
So  It  is  with  a  publication  amounting  to  con- 
structive contempt. 

It  Is  contended  that  section  10  of  article  2 
of  our  Constitution,  providing  for  freedom  of 
speech  and  that  In  actions  for  libel  "the  tnith 
thereof  may  be  given  In  evidence,"  autborlEes 
the  truth  of  the  matter  published  to  be  plead- 
ed and  proven  as  a  defense  to  the  charge  of 
contempt  based  thereon;  but  as  we  have 
seen  from  authorities  above  cited,  it  Is,  and 
for  years  has  been,  stare  decisis  In  this  Juris- 
diction that  the  offense  of  contempt  is  not 
within  this  section  of  our  Constitution.  If 
the  doctrine  contended  for  be  applicable  to 
constructive  contempts.  It  would  also  be  to 
direct  contempts,  yet  we  do  not  think  It  would 
be  contended  that  It  extends  to  direct  con- 
tempts. State  V.  Shepherd,  supra,  bus  been 
cited  as  contra  our  conclusion.  The  question 
is  not  presented  by  the  answer  of  the  respond- 
ent In  that  case,  nor  is  its  sufflclency  as  a  de- 
fense considered  or  passed  upon  by  the  court 
No  case  has  been  found  which  sustains  or 
tends  to  sustain  the  contention  of  counseL 

We  are  clearly  of  the  opinion  that  a  Tcrl- 
flcatlon  of  the  Information  In  this  case  was 
not  essential  to  our  Jurisdiction,  that  the 
doctrine  of  criminal  constructive  contempts 
obtains  in  this  Jurisdiction,  and  that  the  re- 
spondent Is  guilty  of  criminal  constructive 
contempt  as  charged  in  the  information.  In 
so  ruling  we  have  but  applied  the  law,  as 
this  court  has  long  since  and  repeatedly  de- 
clared It  to  be,  to  the  admitted  facts  of  this 
case 

STEELE,  J.  (dissenting).  The  court  has 
punished  the  respondent  for  a  mere  libel, 
under  a  proceeding  for  contempt  and  has 
held  that  the  truth  Is  not  a  Justification,  and 
that,  when  the  truth  Is  pleaded  as  a  Justifi- 
cation, the  pleading  of  It  is  a  direct  contempt 
and  as  such  Is  punishable  summarily.  To  do 
this  It  was  necessary  for  the  coui-t  to  set 
aside  acts  of 'the  Legislature  and  to  hold  that 
that  section  of  the  Bill  of  Rights  which  de- 
clares that  "every  person  shall  be  free  to 
speak,  write  or  publish  whatever  he  will  on 
any  subject,  being  responsible  for  all  abuse 
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of  that  liberty,  and  that  In  all  suits  and  prose- 
cutions for  libel,  the  truth  thereof  may  be 
given  In  evidence,  and  the  Jury,  under  the 
direction  of  the  court,  shall  determine  the 
law  and  the  fact,"  Is  Inapplicable.  As  I  am 
of  opinion  that  It  is  not  a  crime  in  this  state 
to  speak,  write,  or  publish  the  truth  of  or  con- 
cerning the  otflcial  conduct  of  public  ofllcers, 
I  must  dissent  from  the  Judgment  The  re- 
spondent's purpose  in  publishing  the  articles 
complained  of  Is  briefly  stated  In  his  reply  to 
the  question  by  the  Chief  Justice  whether  he 
had  anything  further  to  say  why  the  Judg- 
ment of  the  court  should  not  be  pronounced. 
He  said: 

"I  feel.  If  your  honors  please,  that,  without 
having  the  slightest  idea  what  punishment 
the  court  will  inflict,  under  the  circumstances 
of  this  very  peculiar  case  I  should  say  some- 
thing why  I  should  not  be  punished  for  con- 
tempt Certain  articles  were  published  In  the 
News  and  the  Times,  for  which  the  writing  or 
pnblicatlon,  or  both,  I  was  and  am  respon- 
sible. The  Chief  Justice,  In  his  own  way,  saW 
fit  to  Initiate  contempt  proceedings  by  reason 
of  these  articles,  and  as  a  result  of  his  steps 
the  Attorney  General  filed  this  Information, 
commanding  that  I  should  show  cause  why 
I  should  not  be  punished  for  contempt;  the 
allegations  In  the  information  being  that 
these  articles  were  contemptuous  of  the  Su- 
preme Court  and  certain  of  Its  Judges.  This 
court  can  rest  assured  that  when  that  lufor- 
matlon  and  citation  were  served  upon  me  I 
was  confronted  with  perhaps  as  serious  a 
situation  08  I  have  ever  been  face  to  face 
with  in  all  the  years  of  my  manhood.  I  have 
felt  if  the  court  pleases,  the  Importance  of 
maintaining  the  honor  and  dlgni^,  not  only 
of  this  court,  but  of  minor  courts,  as  keenly 
and  as  sincerely  as  any  other  citizen  of  the 
commonwealth ;  and  one  of  the  most  gratify- 
ing episodes  In  my  life  was  when  Mr.  Jusice 
Campbell,  now  upon  the  bench  to  try  me,  bat 
a  few  years  ago  commended  me  In  the  warm- 
est terms  for  the  respect  I  had  always  Shown 
to  courts  with  which  he  was  associated, 
whether  sitting  as  a  nisi  prlus  Judge  or  as  a 
member  of  this  great  body.  I  want  to  say  to 
the  court  that  I  realize  as  keenly  as  any 
man  In  the  United  States  the  Importance  of 
an  unsullied  Judiciary,  and  the  Importance  of 
that  Judiciary  ever  maintaining  the  respect 
and  tue  confidence  of  the  people;  for,  if  all 
else  falls.  It  may  be  that  the  people  of  this 
country  must  depend  upon  the  Justice,  the 
Integrity,  and  the  patriotic  spirit  of  our  high- 
est courts  to  preserve  the  liberties  of  the 
country.  But  if  your  honors  please,  I  have 
always  felt  that  there  should  be  reciprocity 
between  courts  and  the  people.  While  the 
courts  should  receive  the  respect  and  confi- 
dence of  the  people,  there  is  a  duty  devolving 
upon  the  courts  to  ever  maintain  the  law  and 
the  integrity  of  the  Constitution,  and  to  keep 
within  the  limits  prescribed  by  the  Constitu- 
tion and  laws  of  the  state  and  the  country,  and 
In  every  one  of  their  Judgments,  as  their  con- 


sciences tell  them,  to  do  the  very  right  and 
nothing  but  the  right  If  thes^  relations  ex- 
ist between  the  people  and  the  bar  upon  the 
one  side  and  the  courts  of  the  country  upon 
the  other,  there  will  be  Uttle  need  of  eon- 
tempt  proceedings,  and  there  will  be  little 
provocation  for  criticism  either  of  the  courts 
or  by  the  courts  of  the  public  press.  So  far 
as  these  articles  are  concerned,  I  want  to  say 
that  I  never  wrote  or  published  articles  in  my 
life  the  Justice  of  which  I  was  more  sincerely 
convinced  of.  Not  only  convinced  of  the  Jus- 
tice was  I,  but  of  the  necessity  for  their  publi- 
cation; and  when  this  citation  was  served 
upon  me,  as  I  said,  I  was  confronted  with 
the  most  serious  situation  In  which  I  bad  ever 
found  myself  In  all  of  either  my  public  or  my 
private  life.  From  all  the  Information  I 
could  obtain  after  careful  Investigation  from 
those  whose  word  could  not  be  doubted,  Z 
felt  that  whatever  was  In  those  articles  was 
Justified,  and  the  question  was  then  np  to  me: 
Shall  I,  to  escape  the  wrath  of  the  court  say 
that  I  have  been  a  slanderer,  a  libeler?  Shall 
I  proclaim  to  the  public  that  I  am  Infamous, 
In  that  I  falsely  charge  the  Supreme  Court 
of  my  state  with  such  things  as  are  supposed 
to  be  contained  In  those  articles?  Or  should 
I  do  what  any  true  man  ought  to  do,  firmly 
believing  that  lie  spoke  the  truth — say  that  h» 
had  spoken  the  troth  and  offer  to  establish 
the  verity  of  the  articles?  That  may  It 
please  the  court,  was  the  reason  for  the  an- 
swer I  filed. 

"The  Attorney  General  tells  the  coart  that 
this  court  should  not  for  a  moment  alt  to 
Investigate  charges  against  Its  membership. 
I  can  only  say,  if  your  honors  please,  that  Is 
the  most  stupendous  Indictment  that  can  be 
framed  against  this  whole  doctrtne  of  con- 
structive contempt;  or,  has  It  come  to  this 
In  the  United  States,  that  the  publisher  of 
a  newspaper,  because  men  are  Judges,  may 
not  speak  the  truth  of  them  as  to  their  offi- 
cial actions,  except  at  the  peril  of  confine- 
ment in  the  common  Jail,  the  payment  of 
heavy  monetary  penalties,  or  both?  I  realize. 
If  your  honors  please,  that  so  far  as  the  legis- 
lature of  this  state  is  concerned,  It  has  done- 
everything  In  Its  power  to  change  that  condi- 
tion. It  has  declared  what  shall  be  contempt 
and  has  omitted  eyerything  with  reference 
to  constructive  contempt.  Therefore,  so  far 
as  the  Legislature  is  concerned,  it  has  elimin- 
ated proceedings  In  constructive  contempt 
from  the  powers  of  the  court  The  Legisla- 
ture has  further  provided  for  answers  In 
contempt  proceedings,  for  Investigations,  for 
Juries;  has  fixed  a  limit  to  the  power  of  the 
court  In  assessing  punishments  for  contempts : 
and,  if  constructive  contempt  Is  to  be  main- 
tained as  It  has  been  maintained  by  this 
court.  It  can  simply  mean — and  1  speak  It  in 
a  thoroughly  impersonal  way  so  far  as  the 
membership  of  this  court  is  concerned,  I 
speak  it  as  though  I  were  addressing  an  im- 
partial Jury,  with  no  duty  devolving  upon  Its 
membership  except  to  find  and  declare  tho- 
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truth — If  this  la  to  be  maintained,  it  simply 
means  that  \v%  have  In  each  of  the  states  of 
this  Union  a  cliosen  t>ody  of  men  who  may 
commit  any  crime,  who  may  falsify  justice, 
who  may  defy  Constitutions  and  spit  upon 
laws,  and  yet  no  man  dare  malce  known  the 
fact  So  far  as  I  am  concerned,  if  the  court 
please,  I  am  unwilling  to  be  bound  by  such 
a  system,  and  therefore,  if  no  other  result  is 
to  come  from  these  proceedings,  beyond  my 
own  punishment,  than  the  arousing  of  the 
public  to  the  danger  of  such  a  power  in  the 
hands  of  any  body  of  men,  a  great  good  will 
have  been  accomplished — more,  perhaps,  than 
Is  necessary,  to  compensate  for  what  I  may 
suffer ;  and  I  only  desire  to  say,  further,  be- 
fore 1  sit  down,  that  no  matter  what  penalty 
the  court  may  Inflict,  from  this  time  forward 
I  will  devote  myself — by  constitutional 
amendment  if  necessary,  and  by  the  decisions 
of  the  court  it  has  become  necessary — to  de- 
prive every  man  and  every  body  of  men  of 
such  tyrannical  power,  of  such  unjust  and 
dangerous  prerogative,  of  the  ability  to  say  to 
publishers  of  newspapers :  'While  about  every- 
body else  you  may  speak  the  truth,  no  mat- 
ter what  our  offenses  may  be,  you  speak  the 
truth  with  the  open  door  of  the  jail  staring 
you  In  the  face,  or  the  depletion  of  what  you 
may  possess  of  this  world's  goods,  and  prob- 
ably of  both.'  If  the  court  pleases,  I  am 
now  ready  to  receive  the  judgment  of  the 
court" 

The  opinion  of  my  Brother  GUNTER, 
which,  I  am  pleased  to  note,  is  based  upon 
the  doctrine  of  stare  decisis,  rather  than  his 
own  opinion,  declares :  First.  That  an  aflidavit 
is  not  essential  to  the  Jurisdiction  of  the  court 
In  cases  of  constructive  contempt.  Second. 
That  the  defense  of  constructive  contempt 
was  committed  by  the  respondent  by  publish- 
ing the  articles  set  out  in  the  information, 
and  that  a  direct  contempt  was  committed 
by  filing  the  answer.  Third.  That  It  Is  im- 
material whether  the  articles  or  the  aver- 
ments of  the  answer  were  true  or  false.  I 
shall  discuss  these  matters  in  their  order,  and 
shall  endeavor  to  demonstrate  that  the  court, 
insteading  of  announcing  the  law  applicable 
to  the  conditions  of  the  people  and  the  insti- 
tutions of  this  country,  has  revived  the  op- 
pressive and  tyrannical  doctrines  of  the  Star 
Chamber.  In  no  case  found  in  the  Colorado 
Reports  was  the  proceeding  begun  without 
affidavit;  and  in  every  one,  as  I  read  them, 
where  the  subject  is  mentioned.  It  Is  stated 
that  an  affidavit  Is  essential  to  the  jurisdic- 
tion of  the  court  The  Attorney  General  ap- 
pears to  have  regarded  an  affidavit  as  neces- 
sary ;  for,  before  the  return  day  of  the  order 
to  show  cause,  he,  under  leave  of  court,  at- 
tached his  verification  to  the  information. 
This,  of  course,  did  not  cure  the  defect  If 
any  existed;  for,  If  an  affidavit  is  essential 
to  give  the  court  jurisdiction,  It  must  be  filed 
as  the  Initial  step  in  the  proceedings.  The 
opinion  correctly  states  that  up  to  the  time 
of  the  decision  In  Wyatt  v.  People,  17  Colo. 


252,  28  Pac  D61,  there  appears  to  have  l>een 
no  distinction  made  In  the  opinions  between 
civil  and  criminal  contempts;  but  I  do  not 
agree  with  the  court  in  its  statement  that  tbe 
case  of  Thomas  v.  People,  14  Colo.  25-t,  23 
Pac.  326,  9  L.  R.  A.  569,  which  holds  that 
an  aflidavit  Is  essential  to  the  jurisdiction, 
has  been  overruled  by  the  decision  in  the  "Wy- 
att Case.  The  holding  that  an  affidavit  is 
essential  has  been  expressly  affirmed,  and  in 
the  Wyatt  Case  it  is  held  that  an  affidavit 
is  required  by  the  common  law.  The  court 
says,  in  the  Wyatt  Case:  "Constructive  con- 
tempts— ^those  not  committed  In  the  presence 
of  the  court — must  of  course  in  some  regular 
and  legitimate  way  be  brought  to  tbe  court's 
knowledge.  Until  this  is  done  tbe  process  of 
attachment  will  not  Issue.  •  •  •  And  In 
Gandy  t.  State,  13  Neb.  445,  14  N.  W.  143, 
it  Is  said  that  such  proceedings  must  be  com- 
menced by  a  sworn  information.  But  tbe 
practice  generally  recognized  throughout  the 
United  States,  and  according  to  Bi.ickstonp 
frequently  followed  in  England,  Is  for  some 
proper  official  or  Interested  party  to  set  fortb 
by  affidavit  the  material  facts  relied  on.  A 
little  contrariety  of  opinion  exists  as  to 
whether  the  warrant  of  commitment  or  the 
order  of  court  must  recite  the  jurisdictional 
facts.  But  the  overwhelming  weight  of  au- 
thority in  this  country  sustains  the  proposi- 
tion that  the  afflidavit  upon  which  tbe  pro- 
ceeding for  a  constructive  contempt  is  based 
must  state  facts  which.  If  established,  wonid 
constitute  the  offense,  and  that,  if  the  allega- 
tions of  the  affidavit  are  not  sufficient  In  this 
respect  the  court  is  without  jurisdiction  to 
proceed.  Rapalje  on  Contempts,  S|  93,  94. 
and  cases  cited;  Mullin  v.  People,  15  Colo. 
437,  24  Pac.  880,  9  L.  R.  A.  566,  22  Am.  St 
Rep.  414 ;  Thomas  v.  People,  13  Colo.  337,  373, 
22  Pac.  790,  6  L.  R.  A.  430;  Cooper  v.  The 
People,  13  Colo.  337,  356,  373,  22  Pac.  790,  6 
Li.  R.  a.  430;  Wilson  v.  Territory,  1  Wyo.  155; 
Ex  parte  Peck,  3  Blatchf.  (C.  C.)  113,  Fed.  Cas. 
No.  10.885;  McConuell  v.  State,  46  Ind.  298: 
Phillips  v.  Welch,  12  Nev.  158;  Gandy  v. 
State,  supra;  Batchelder  v.  Moore,  42  Cal. 
412.  Some  of  the  opinions  above  cited  refer 
the  authority  for  tiie  affidavit  to  statutes  sim- 
ilar to  section  322  of  our  Civil  Code.  But  tbe 
statute  mentioned  and  others  of  like  tenor 
are  simply  declaratory  In  this  particular  of 
what  may  fairly  be  termed  the  modem  com- 
mon-law practice.  And  the  rule  concerning 
the  materiality  of  the  affidavit  should  prevail 
to  tbe  same  extent  in  the  absence  of  statate. 
•  •  •  The  position  of  those  authorities 
which  hold  that  where  the  contempt  is  con- 
structive the  affidavit  must  show  the  offense 
commends  itself  with  irresistible  force.  A 
proper  regard  for  the  liberty  of  the  citizen 
forbids  the  arrest  of  parties  upon  criminal 
attachment  charged  with  this  kind  of  con- 
tempts, without  information  under  oath  touch- 
ing the  precise  character  of  the  alleged  of- 
fenses." Wyatt  was  discharged  for  the  rea- 
son that  the  court  was  without  Jurisdiction. 
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This,  altbough  the  Judgment  of  the  court  re- 
cited the  fact  essential  to  Jurisdiction;  the 
affidavit  failing  to  set  forth  such  fact.  This 
does  not  appear  to  overrule  the  case  of  Thom- 
as V.  People,  but  appears  to  approve  it  The 
case  is  cited  with  approval,  and  holds,  as  does 
the  Wyatt  Case,  that  unless  an  aflldavlt  show- 
ing facts  constituting  contempt  is  presented 
the  court  is  without  Jurisdiction;  and  the 
practice  of  Instituting  the  proceeding  by  af- 
fidavit In  cases  of  contempt  not  committed 
In  the  court's  presence  has  been  Invariably 
followed  in  this  Jurisdiction. 

In  reviewing  the  Wyatt  Case,  the  court 
says :  "The  question  that  the  court  considers 
is  not  whether  the  information  filed  in  the 
court  as  a  basis  for  the  attachment  should 
have  been  verified,  but  whether  or  not  it 
stated  facts  sufficient  to  constitute  a  con- 
tempt of  court  It  held  that  it  did  not  do 
■  so,  not  because  the  court  could  not  punish  for 
constructive  contempt  but  for  certain  facts 
omitted  from  the  information  not  material 
to  this  ruling,  as,  for  example,  an  order  of 
the  court  requiring  the  grand  Jury  to  make 
the  Inspection  refused  by  the  respondent.  The 
court  then  considers  the  question  as  to  wheth- 
er the  missing  matter  is  supplied  by  the  an- 
swer, and,  while  not  holding  whether  it  could 
or  could  not  be  so  supplied,  held  that  the  In- 
formation was  not  aided  In  such  particular 
by  the  answer."  The  proceeding  was  com- 
menced by  afl)davit  not  by  Information.  The 
court,  of  course,  did  not  hold  that  the  infor- 
mation must  be  verified ;  but  It  did  hold  that 
the  overwhelming  weight  of  authority  sus- 
tains the  position  that  the  affidavit  must  state 
facts  which,  If  established,  would  constitute 
the  offense.  It  also  holds  that  the  principle 
generally  recognized  throughout  the  United 
States  is  for  some  proper  official  or  Interested 
party  to  set  forth  by  affidavit  the  material 
facts  relied  upon;  and  the  word  "aflldavlt" 
Is  italicized.  Mr.  Justice  Helm,  writing  the 
opinion,  says:  "It  is  not  necessary  to  con- 
sider whether  this  Jurisdictional  defect  could 
be  waived,  or  could  be  cured  by  answer  or 
other  subsequent  proceeding ;  for  certain  it  is 
that  such  waiver  or  correction  did  not  take 
place.  The  Judgment,  It  Is  true,  says  that 
an  order  of  court  was  disobeyed,  and  also 
that  the  grand  Jury  was  Investigating  a 
criminal  offense.  But  this  Judgment  was 
rendered  upon  the  pleadings,  wherein  no  such 
order  or  Its  disobedience  was  alleged  or  ad- 
mitted. •  •  •  There  Is  absolutely  noth- 
ing In  the  record,  save  the  Judgment,  Intimat- 
ing the  existence  of  this  order.  To  say  that 
such  recitals  in  the  Judgment  are  sufficient 
would  be  to  nullify  all  attempts  by  appellate 
tribunals  to  inquire  Into  the  Jurisdiction  of 
the  court  pronouncing  the  same.  It  would 
be  to  make  that  court  the  sole  arbiter  as  to 
what  does  or  does  not  constitute  a  contempt, 
and  render  the  Judgment  Itself  conclusive  of 
this  Jurisdictional  question."  This  decision, 
it  seems  to  me,  does  not  sustain  the  conten- 
tion of  the  court  that  It  Is  not  necessary  that 


an  affidavit  be  presented,  but  clearly  says  that 
an  affidavit  must  be  presented,  and  that  un- 
less an  affidavit  is  presented,  the  court  is 
without  Jurisdiction. 

As  a  reason  for  holding  that  an  affidavit 
Is  not  necessary,  the  court  says:  "This 
court  has  no  power  to  compel  the  verification 
of  an  Information  for  contempt  People  v. 
Court  of  Sessions,  supra.  To  hold  the  veri- 
fication of  the  information  essential  would 
be  to  deprive  this  court  of  the  power  In  many 
cases  to  punish  for  criminal  constructive  con- 
tempts, which  power,  as  we  have  seen,  has 
been  by  our  decisions  declared  to  be  inherent 
and  essential  to  the  existence  of  the  court" 
This  means  that  tliere  may  be  times  when 
no  one — the  ever-vlgllant  counsel,  the  ethical 
bar  association,  the  zealous  friend,  or  the  of- 
ficer designated  by  law  to  represent  the  au- 
thority of  the  state — would  be  willing,  be- 
cause no  contempt  had  In  fact  been  commit- 
ted, because  It  would  escape  attention,  or  be- 
cause the  criticism  was  truthful  and  Just  to 
Initiate  proceedings  in  contempt  and  that 
the  court  should  therefore  have  power  to  pro- 
ceed; that  whenever  no  one  else  Is  willing 
to  maintain  the  dignity  and  honor  of  the 
court  In  this  manner.  It  Is  essential  that  the 
court  itself  should  have  the  power  to  act. 
It  is  difficult  to  conceive  of  a  case  In  which 
there  would  not  be  some  one  willing  and 
anxious  to  become  the  court's  champion,  al- 
though. In  this  instance,  the  court  proceeded 
upon  Its  own  motion;  and  It  would  seem  to 
be  wise  for  tlie  court  to  Ignore  publications 
or  speeches  charging  Its  members  with  cor- 
ruption and  political  intrigue.  In  the  case 
(State  T.  Henthorn)  reported  in  46  Kan.  CI.'?. 
26  Pac.  937,  the  court,  In  discussing  this 
branch  of  the  subject  uses  this  language: 
"And  a  careful  examination  of  the  authorities 
satisfies  us  that  In  all  cases  of  constructive 
contempt,  whether  the  process  of  arrest  Issues 
in  the  first  Instance,  or  a  rule  to  show  cause 
is  served,  a  preliminary  affidavit  or  informa- 
tion must  be  filed  In  the  court  before  the  pro- 
cess can  issue.  This  Is  necessary  to  bring  the 
matter  to  the  attention  of  the  court  Knee 
the  court  cannot  take  Judicial  notice  of  an 
offense  out  of  court  and  beyond  Its  power 
of  observation.  There  are  a  few  cases  In  the 
books  where  the  courts  have  taken  notice  of 
constructive  contempts,  and  Issued  process 
without  any  affidavit  or  Information  having 
been  filed  to  bring  the  subject-matter  of  the 
contempt  to  the  attention  of  the  court;  but 
such  cases  are  very  rare  in  this  country,  and 
the  practice  Is  nearly  or  quite  obsolete.  The 
great  weight  of  authority  Is  certainly  op- 
posed to  such  practice.  Courts  should  never 
be  required  to  go  about  looking  for  contempts 
of  their  autliorlty.  To  do  so  Is  sufficient  to 
lower  their  dignity  and  bring  them  into  con- 
tempt" The  court.  In  the  Stapleton  Case, 
was  "careful  to  say:  "This  proceeding  was 
not  Instituted  or  instigated  by  this  court  of 
its  own  motion.  A  party  whose  cause  was 
pending  In  this  court  presented  his  sworn  pc- 
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tition  complaining  of  the  articles  published 
by  respondents,  and  praying  protection  from 
such  assaults  pending  the  consideration  and 
determination  of  bis  cause.  We  were  thus 
bound  to  take  cognizance  of  his  petition  or 
give  some  reason  for  refusing  so  to  do.  If 
we  refused,  what  reason  could  we  give? 
Could  we  say  to  petitioner:  'You  are  a  con- 
victed criminal,  and  therefore  you  have  no 
rigbts  which  this  court  Is  bound  to  respect?' 
•  •  •  It  Is  true  this  court  could  have  dis- 
posed of  the  petition  In  this  case  by  quietly 
declining  to  taite  cognizance  of  it  Only  peti- 
tioner, his  counsel,  and  a  few  of  their  confi- 
dential friends,  perhaps,  would  have  known 
of  our  refusal.  But  we  should  always  have 
been  conscious  that  we  had  been  wanting  In 
courage  to  meet  a  disagreeable  issue,  and 
that  we  bad  declined  to  bear  a  suitor  because 
he  was  under  the  ban  of  a  public  newspaper's 
displeasure.  The  only  Just  and  honorable 
way,  therefore,  was  to  take  Jurisdiction  of 
the  proceedings  and  require  respondents  to 
show  cause.  If  any  they  bad,  why  they  had 
thus  deliberately  and  repeatedly  assailed  the 
honesty  and  integrity  of  this  court  in  and 
about  petitioner's  cause." 

The  court  has  not  only  taken  unto  Itself  a 
power  which  most  of  the  courts  of  the  coun- 
try do  not  regard  as  essential,  but  it  has 
added  another  section  to  the  enumeration  of 
powers  heretofore  taken  by  the  court  so  that 
It  Is  now  essential  to  the  very  existence  of 
the  court  that,  In  the  event  no  one  else  is 
willing  to  take  the  initiative,  It  may  proceed 
of  Its  own  motion  to  attach  and  punish  those 
who  Incur  its  displeasure.  In  its  struggle  for 
existence,  its  necessities  would  seem  to  be 
without  limit  To  assert  that  such  a  power 
Is  necessary  Is  the  assertion  of  weakness  and 
Inability  to  otherwise  maintain  dignity  and 
the  respect  of  the  people.  Of  course.  It  is 
not  essential  to  the  existence  of  the  court 
notwithstanding  the  assertion  to  the  contrary. 
If  It  Is  essential  to  the  existence  of  the  court 
how  does  it  happen  that  only  a  very  few  of 
the  courts  of  the  country  have  taken  this 
power,  that  none  of  the  federal  courts  could 
take  it  if  they  would,  and  that  the  Supreme 
Court  of  the  United  States  has  never  regard- 
ed such  a  power  as  essential  to  its  existence? 
What  tlie  court  really  means  is  this :  Not  that 
it  is  essential,  but  that  it  Is  convenient ;  that 
as  the  respondent  made  charges  against  the 
court  which  it  did  not  relish  (there  being  no 
one  who  would  voluntarily  present  the  mat- 
ter), it  was  essential  to  the  court's  conveni- 
ence and  satisfaction  that  It  should  proceed 
sua  sponte. 

The  respondent's  plea  to  the  Jurisdiction  Is 
said  to  be  a  general  appearance,  and  it  is 
held  that  by  filing  bis  plea  he  waived  the 
right  to  question  the  Jurisdiction.  The  re- 
spondent even  if  it  be  conceded  that  by  mov- 
ing to  quash  the  Information  he  entered  a 
general  appearance,  could  not  confer  Jurisdic- 
tion upon  the  court  except  of  his  person. 
But  according  to  the  authorities,  the  court 


has  no  Jurisdiction  of  the  subject-matter  nn- 
less  an  affidavit  is  presented  setting  forth  the 
facts  constituting  the  alleged  contempt;  and 
it  will  not  be  seriously  contended  that  Juris- 
diction of  the  subject-matter  can  be  conferred 
by  waiver  or  consent  The  subject  under  dis- 
cussion has  no  very  Important  bearing  upon 
the  case  at  bar;  for  the  court  might  bave 
sustained  the  motion  to  qunsh  and  granted 
leave  to  reflle,  and  ordered  respondent  to  an- 
swer by  the  return  day  of  the  order  to  show 
cause.  I  dissent  from  the  order  overruling 
the  motion,  not  so  much  because  the  respond- 
ent's rights  and  privileges  have  been  hi- 
fringed,  as  upon  the  ground  that  the  court 
has,  In  my  Judgment  changed  the  practice 
that  has  always  prevailed  in  this  Jurisdiction. 
The  following  citations  clearly  declare  that 
unless  the  cause  is  pending  and  the  articles 
are  caludated  and  intended  to  Influence  the 
court  In  its  decision,  the  court  is  without  au- 
thority to  punish  for  contempt  They  not 
only  bear  upon  the  very  subject  under  consid- 
eration, but  discuss  generally  the  whole  mat- 
ter. Including  the  liberty  of  the  printing  press 
and  tlie  freedom  of  speech,  and  I  quote  at 
length  from  them  because  they  seem  to  con- 
trovert every  conclusion  reached  by  the  court 
In  the  case  of  Stuart  v.  People,  3  Scam. 
395,  after  quoting  from  several  anthoritlcs 
upon  the  subject  of  constructive  contempt 
Mr.  Justice  Breese  said:  "Into  this  vortex 
of  constructive  contempts  have  been  drawn 
by  the  British  coui'ts  many  acts  which  have 
no  tendency  to  obstruct  the  administration 
of  Justice,  but  rather  to  wound  the  feelings 
or  offend  the  personal  dignity  of  the  Judge, 
and  fines  imposed  and  imprisonment  de- 
nounced so  frequently  and  with  so  little  ques- 
tion as  to  have  ripened  In  the  estimation  of 
many  into  a  common-law  principle;  and  it  Is 
urged  that  inasmuch  as  ^e  common  law  Is 
in  force  here  by  legislative  enactment  this 
principle  Is  also  in  force.  But  we  have  said 
In  several  cases  that  such  portions  only  of 
the  common  law  as  are  applicable  to  our  In- 
stitutions  and  suited  to  the  genius  of  our  peo- 
ple can  be  regarded  as  in  force.  It  hns  been 
modified  by  the  prevalence  of  free  principles 
and  the  general  improvements  of  society,  and 
whilst  we  admire  it  as  a  system,  having  no 
blind  devotion  for  its  errors  and  defects,  we 
cannot  but  hope  that  in  the  progress  of  time 
it  will  receive  many  more  improvements,  and 
be  relieved  from  most  of  Its  blemishes.  Con- 
stitutional provisions  are  much  safer  guar- 
anties for  civil  liberty  and  personal  rights 
than  those  of  the  common  law,  however  mucli 
they  may  be  said  to  protect  them.  Our  Con- 
stitution has  provided  that  the  printing 
presses  sholl  be  free  to  every  person  who 
may  undertake  to  examine  the  proceedings 
of  any  and  every  department  of  the  Govern- 
ment and  he  may  publish  the  truth,  if  the 
matter  published  is  proper  for  public  informa- 
tion, and  the  free  communication  of  thoughts 
and  opinions  Is  encouraged.  •  •  *  The 
right   to   punish  for   contempts   committed 
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In  the  presence  of  the  court  Is  acknowl- 
edged by  our  statute;  and  wblle  It  afflrms  a 
principle  tbnt  Is  Inherent  in  all  courts  of 
Justice  to  defend  Itself  when  attacked,  as  the 
Individual  man  has  a  right  to  do  for  his  own 
preservation.  It  may  also  with  great  propriety 
be  regarded  an  a  limitation  upon  the  power 
of  the  courts  to  punish  for  any  other  con- 
tempts. In  this  power  would  necessarily  be 
Included  all  acts  calculated  to  Impede,  em- 
barrass, or  obstruct  the  court  in  the  adminis- 
tration of  Justice.  Such  acts  would  be  con- 
sidered as  done  In  the  presence  of  the  court 
So  of  rules  entered  by  the  court  prohibiting 
the  publication  of  the  evidence  or  other  mat- 
ters while  the  case  Is  pending  and  undecided. 
The  limitation  of  the  power  to  such  cases 
only  is  better  calculated  to  strengthen  the 
Judiciary,  and  fasten  it  In  the  affections  and 
esteem  of  the  people,  who  have  so  large  a 
stake  In  Its  purl^  and  efficiency,  than  the 
enlarging  the  power  to  the  extent  claimed. 
An  honest,  independent  and  Intelligent  court 
will  win  Its  way  to  public  confidence  In  spite 
of  newspaper  paragraphs,  however  pdlnted 
may  be  their  wit  or  satire,  and  Its  dignity 
win  suffer  less  by  passing  them  unnoticed 
than  by  arraigning  the  perpetrators,  trying 
them  In  a  summary  way,  and  punishing  them 
by  the  Judgment  of  the  offended  party.  It 
does  not  seem  to  me  necessary,  for  the  pro- 
tection of  .courts  In  the  exercise  of  their  le- 
gitimate powers,  that  this  one,  so  liable  to 
abuse,  should  also  be  conceded  to  them.  It 
may  be  so  frequently  exercised  as  to  destroy 
that  moral  Influence  which  Is  their  best  pos- 
session, until  finally  the  administration  of 
Justice  Is  brought  Into  disrepute.  Respect  to 
courts  cannot  be  compelled.  It  Is  the  volun- 
tary tribute  of  the  public  to  worth,  virtue, 
and  Intelligence,  and,  whilst  they  are  found 
upon  the  Judgment  seat,  so  long,  and  no  long-  j 
er,  will  they  retain  the  public  confidence.  If  i 
a  Judge  be  libeled  by  the  public  press,  he  i 
and  his  assailant  should  be  placed  on  equal 
grounds,  and  their  common  arbiter  should  ho 
a  Jury  of  the  country;  and, .  if  be  has  re- 
ceived an  Injury,  ample  remuneration  will 
be  made.  In  restricting  the  po*er  to  punish 
for  contempts  to  the  cases  specified,  more 
benefits  will  result  than  by  enlarging  It  It 
la  at  best  an  arbitrary  power,  and  should 
only  be  exercised  on  the  preservative,  and 
not  on  the  vindictive,  principle.  It  is  not  a 
Jewel  of  the  court,  to  be  admired  and  prized, 
but  a  rod  rather,  and  most  potent  when  rare- 
ly used." 

In  speaking  of  "Liberty  of  Speech  and  of 
the  Press,"  Cooley,  In  his  work  on  Constitu- 
tlonnl  Limitations,  at  page  520,  says:  "Ex- 
cept as  far  as  those  guaranties  relate  to  the 
mode  of  trial  and  are  designed  to  pecure  to 
every  accused  person  the  right  to  be  Judged 
by  the  opinion  of  a  Jury  upon  the  criminality 
of  his  act  their  purpose  has  evidently  been 
to  protect  parties  in  the  free  publication  of 
matters  of  public  concern,  to  secure  tbeir 
right  to  a  free  discussion  of  public  events 
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and  public  measures,  end  to  enable  every  citi- 
zen at  any  time  to  brfng  the  government  and 
any  person  In  authority  to  the  bar  of  public 
opinion  by  any  Just  criticism  upon  their  con- 
duct In  tlie  exercise  of  the  authority  which 
the  people  have  conferred  upon  them.  To 
guard  against  repressive  measures  by  the  sev- 
eral departments  of  the  government,  by  means 
of  which  persons  In  power  might  secuiT!  them- 
selves and  their  favorites  from  Just  scrutiny 
and  condemnation,  was  the  general  purpose: 
and  there  was  no  design  or  desire  to  modify 
the  rules  of  the  common  law  which  protected 
private  character  from  detraction  and  abuse, 
except  so  far  as  seemed  necessary  to  secure 
to  accused  parties  a  fair  trial.  The  evils  to 
be  prevented  were  not  the  censorship  of  tho 
press  merely,  but  any  action  of  the  govern- 
ment by  means  of  which  it  might  prevent 
such  free  and  general  dlscus.«lon  of  public 
matters  as  seems  absolutely  essential  to  pre- 
pare the  people  for  an  Intelligent  exercise  of 
tlieir  rights  as  citizens." 

Seymour  D.  Tliompson,  in  reviewing  the 
decision  In  the  Stapleton  Case,  said.  In  28 
American  Law  Review,  at  page  122:  "TIms 
whole  case,  including  the  statement  of  facts 
and  the  opinion  of  the  court  furnishes  very 
painful  reading.  A  considerable  portion,  both 
of  the  statement  and  of  the  opinion.  Is  de- 
voted to  a  vindication  of  the  court  against 
Insinuations  and  charges  made  In  language 
so  reckless  and  extreme  as  to  be  unwortliy  on 
its  face  of  the  slightest  credit  We  are  not 
commenting  on  the  decision  for  the  purpose 
of  offering  any  opinion  upon  the  propriety  of 
the  conclusion  of  the  court  Undoubtedly  the 
publications  quoted  in  the  statement  of  the 
case  constlttite  contempts  at  common  law, 
and  contempts  which  no  editor  In  England 
would  dare  to  commit ;  for  the  Judges  In  that 
country  would  deal  very  severely  with  the 
authors  of  such  a  publication.  It  must  also 
be  said  that  such  publications  are  a  great 
public  evil,  for  they  tend  to  Impair  the  Just 
confidence  which  the  public  should  possess  In 
the  Integrity  of  tlieir  Judges — a  confidence 
which  In  the  United  States,  as  In  the  parent 
country,  has  seldom  been  misplaced.  If  the 
Constitution  and  statute  law  of  Colorado 
throw  no  restraints  upon  the  power  which 
Judges  possess  at  common  law  to  punish  con- 
tempts committed  against  their  own  dignity 
and  authority,  then  undoubtedly  the  court 
reached  the  correct  conclusion ;  and  If  the 
proceeding  has  resulted  In  Imposing  a  severe 
punishment  upon  the  authors  of  those  wanton 
and  malldons  libels  upon  the  Integrity  of  the 
Judges,  no  right-minded  citizen  will  regret  the 
fact.  But  what  we  want  to  draw  attention  ta 
is  this:  That  the  offense  thus  committed,  in 
so  far  as  It  was  an  offense  personally  to  the 
Judges,  should  have  been  redressed.  If  worthy 
of  notice  at  all,  in  an  action  for  damages  for 
libel,  and  that  in  so  far  as  it  consisted  of 
public  offense — an  offense  agalniit  the  people 
of  Colorado — It  should  have  been  redressed  in 
a  proceeding  by  indictment  against  the  of- 
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fenders.  In  wblch  proceeding  nil  questions  of 
law  and  fact  would  haVe  been,  under  the  prin- 
ciples of  American  Constitutions,  committed 
to  the  decision  of  12  disinterested  and  Impar- 
tial citizens.  Instead  of  being  decided  by  the 
Judges,  who  themselves  were  smarting  under 
the  sense  of  Injury  and  outrage.  Except  so 
far  as  Is  absolutely  necessary  to  protect  their 
proceedings  from  interruption  and  their  pro- 
cess from  obstruction,  the  judges  of  a  court, 
whenever  they  arraign  a  person  for  contempt 
of  their  court,  present  to  the  public  the  un- 
seemly spectacle  of  a  Judge  sitting  in  bis  own 
cause.  In  this  case  it  was  that,  and  little 
else.  We  doubt  whether  the  confidence  of  the 
people  in  the  administration  of  public  Justice 
Is  not  more  deeply  wounded  by  such  a  spec- 
tacle than  by  the  publication  of  the  libel  and 
the  passing  It  by  unnoticed.  It  Is,  moreover, 
to  be  observed  that  In  states  where,  as  in 
Colorado,  the  people  elect  their  Judges,  It  is 
in  accordance  with  the  spirit  of  our  institu- 
tions that  the  newspaper  press  should  pos- 
sess the  same  right  to  criticise  the  conduct  of 
the  Judges  which  they  possess  to  criticise  the 
conduct  of  any  other  public  officer.  No  sound 
reason  can  be  urged  for  exempting  the  Judges 
from  public  criticism  for  their  official  acts 
which  will  not  equally  apply  to  the  officers 
of  the  legislative  and  executive  departments 
of  the  state.  The  article  of  Mr.  PIngrey  in  a 
former  number  of  this  publication,  which  at- 
tracted attention  in  England,  contains  val- 
uable suggestions  upon  this  question.  The 
right  publicly  to  criticise  public  officers  and 
candidates  for  public  office  is  a  valuable 
popular  right,  which  ought  not  to  be  unrea- 
sonably curtailed.  But  those  who  abuse  the 
privilege,  by  the  publication  of  wanton  and 
unfounded  libels,  ought  to  be  punished;  but 
they  ought  to  be  punished,  not  by  the  offi- 
cers against  whom  the  libels  are  written,  but 
by  the  verdicts  of  Impartial  Juries." 

In  the  case  of  Ex  parte  Stelnman,  95  Pa. 
220,  40  Am.  Rep.  637,  Chief  Justice  Shars- 
wood,  speaking  of  a  former  opinion  of  that 
court,  said:  "Some  of  the  remarks  in  the 
opinion  in  that  case  have  been  much  relied 
on  by  the  learned  counsel  who  argued  as 
amid  curiae  In  support  of  the  action  of  the 
court  below.  But  there  are  two  considera- 
tions bearing  upon  the  question  which  now 
exist,  but  did  not  at  the  time  that  decision 
was  rendered.  The  first  Is  the  new  .provision 
on  the  subject  of  the  liberty  of  the  press  which 
has  been  introduced  into  the  Bill  of  Rights 
of  the  Constitution  of  1874,  and  the  second 
Is  that  at  that  time  the  Judiciary  was  not 
elective.  Judges,  In  1835,  were  al)pointed  by 
the  Governor,  and  their  tenure  of  office  was 
during  good  behavior.  There  might  then  be 
some  reason  for  holding  that  an  appeal  to 
the  tribunal  of  popular  opinion  was  In  all 
cases  of  Judicial  misconduct  a  mistaken 
course  and  unjustifiable  in  an  attorney.  The 
proceedings  by  impeachment  or  address  were 
the  course,  and  the  only  course,  which  could 
be  resorted  to  effectually  to  remedy  the  sup- 


posed evil.  To  petition  the  Legislature  was 
then  the  proper  step.  To  appeal  to  the  people 
was  to  diminish  confidence  In  the  court  and 
bring  them  Into  contempt  without  any  good 
result  We  need  not  say  that  the  case  is  al- 
tered and  that  It  Is  now  the  right  and  the 
duty  of  a  lawyer  to  bring  to  the  notice  of  the 
people  who  elect  the  Judges  every  Instance  of 
what  be  believes  to  be  corruption  or  partisan- 
ship. No  class  of  the  community  ought  to  be 
allowed  freer  scope  in  the  expression  or  pub- 
lication of  opinions  as  to  the  capacity.  Im- 
partiality, or  Integrity  of  Judges  than  mem- 
bers of  the  bar.  They  have  the  best  oppor- 
tunities of  observing  and  forming  a  correct 
Judgment  They  are  in  constant  attendance 
on  the  courts.  Hundreds  of  those  who  are 
called  on  to  vote  never  enter  a  courthouse,  or. 
If  they  do.  It  Is  only  at  Intervals  as  Jurors, 
witnesses,  or  parties.  To  say  that  an  attor- 
ney can  only  act  or  speak  on  this  subject 
under  liability  to  be  called  to  account  and  to 
be  deprived  of  bis  profession  and  livelihood 
by  the  very  Judge  or  Judges  whom  he  may 
consider  it  his  duty  to  attack  and  expose  is  a 
position  too  monstrous  to  be  entertained  for  a 
moment  under  our  present  system." 

The  editor  of  the  Central  Law  Journal,  in 
discussing  the  decision  of  the  Michigan  court 
In  the  case  of  In  re  Chadwick,  reported  In 
109  Mich.  588,  67  N.  W.  1071,  and  cited  with 
approval  by  this  court  says,  on  page  403  of 
volume  57  of  that  journal:  "In  view  of  this 
decision  it  may  be  well  to  emphasize  tbe  opin- 
ion which  we  expressed  of  this  dictum  In  the 
case  of  In  re  Chadwick,  57  Cent  Law  J.  102. 
If,  as  we  have  said,  the  dictum  In  that  case 
was  an  "unprecedented  and  revolutionary  ex- 
tension of  the  court's  Jurisdiction,'  how  much 
more  so  Is  It  In  a  case  which  actually  decides 
that  point  and  attempts  to  sustain  It  by  argu- 
ment and  the  citation  of  ancient  authority. 
The  Individual  members  of  the  court  should 
have  no  greater  rights  In  cases  of  libel  than 
the  Governor  or  other  officers  of  the  state 
government  In  matters  of  libel.  No  halo  of 
Immunity  from  public  criticism  should  sur- 
round the  heads  of  the  state's  Judicial;, 
while  other  servants  of  the  people,  equally  as 
honorable,  must  stand  forth  In  the  broad 
light  of  day,  open  to  attacks  of  adverse  criti- 
cism and  searching  Investigation  on  the  part 
of  the  press  and  the  people.  The  Judiciary 
are  but  men,  and  therefore  are  as  open  to 
corrupting  Influences  as  those  In  control  of 
any  other  of  the  co-ordinate  branches  of  gov- 
ernment and,  like  them,  need  the  deterring 
Influence  of  free  public  criticism.  Like  them, 
also,  they  should  have  their  individual  ac- 
tions for  libel.  Certainly,  no  greater  right  to 
shut  off  adverse  criticism  can  be  given  to 
them  without  throwing  wide  open  the  door 
to  the  corrputlon  of  the  judiciary.  The  argu- 
ment that  It  Is  the  court  and  not  the  m^- 
bers  thereof  that  has  been  libeled  is  purely 
metaphysical  and  does  not  rest  on  tbe  facts. 
Every  contempt  of  this  kind  that  is  ever  com- 
mitted Is  not  against  the  court  as  a  court,  but 
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against  tbe  court  as  then  constituted ;  In  other 
words,  against  tbe  particular  members  of  the 
court  No  one  but  an  avowed  anarchist  would 
denounce  tbe  court  as  an  institution.  A  good 
judge  will  make  the  court  highly  respected, 
while  a  Jeffreys  will  bring  it  Into  contempt; 
but  in  both  cases,  In  reality,  it  is  the  judge 
himself  who  Is  either  respected  or  held  In 
contempt  Any  criticism  not  In  regard  to  a 
case  pending,  therefore,  alleged  to  constitute 
a  contempt,  must  in  nearly  every  Instance 
constitute  merely  a  libel  on  the  Judge  or 
Judges  composing  the  court,  for  which,  like 
other  citizens,  they  should  have  their  right 
of  action,  but  no  greater  rights." 

In  State  ex  rel.  Ashbaugh  v.  Circuit  Court 
(Wis.)  reported  in  72  N.  W.  193,  38  L.  R.  A. 
554,  65  Am.  St  Rep.  90,  the  court.  In  consid- 
ering the  question  of  constructive  contempt, 
said :  "Important  as  If  Is  that  courts  should 
perform  their  grave  public  duties  unimpeded 
and  unprejudiced  by  illegltlmnte  Influences, 
there  are  other  rights  guarantied  to  all  clti- 
aens  by  our  Constitution  and  form  of  govern- 
ment either  expressly  or  Impliedly,  which 
are  fully  as  important  and  which  must  be 
guarded  with  an  equally  jealous  care.  These 
rights  are  the  right  of  free  speech  and  of 
free  publication  of  the  citizen's  sentiments 
*on  all  subjects'  (Const  U.  S.  Amend.  1; 
Const  Wis.  art  1,  §  3)  ;  the  right  of  trial  by 
Jury  (Const  Wis.  art  1,  {§  5,  7) ;  also  the 
right  to  freely  discuss  the  merits  and  quall- 
flcations  of  a  candidate  for  public  office,  be- 
ing responsible  for  tbe  abuse  of  such  rigbt 
In  a  proper  action  at  law.  In  tbe  present 
case  It  Is  of  the  utmost  Importance  to  bear 
in  mind  that  Judge  Bailey  was  a  candidate 
before  tbe  people  for  re-election.  Had  be  been 
a  candidate  for  any  other  office,  it  would  not 
be  contended  by  any  one  that  the  publications 
In  question  would  afford  gi-ound  for  any  oth- 
er legal  action  than  an  action  for  libel  In  the 
regular  course  of  the  law;  but  the  claim  Is 
that  because  he  was  a  Judge,  and  was  hold- 
ing court  at  that  time,  such  unfavorable  criti- 
cism of  bis  past  actions  may  be  summarily 
punished  by  the  Judge  himself  as  for  con- 
tempt Truly  It  must  be  a  grievous  and 
weighty  necessity  which  will  justify  so  arbi- 
trary a  proceeding,  whereby  a  candidate  for 
office  becomes  the  accuser.  Judge,  and  jury, 
and  may  within  a  few  hours  summarily  pun- 
ish his  critic  by  Imprisonment.  The  result  of 
such  a  doctrine  Is  that  all  unfavorable  criti- 
cism of  a  sitting  judge's  past  official  action 
can  be  at  once  stopped  by  tbe  Judge  himself, 
or.  If  not  stopped,  can  be  punished  by  immedi- 
ate Imprisonment  If  there  can  be  any  more 
effectual  way  to  gag  the  press  and  subvert 
freedom  of  speech,  we  do  not  know  where  to 
find  It.  Under  such  a  rule  the  merits  of  a 
sitting  Judge  may  be  rehearsed,  but  as  to  bis 
demerits  there  must  be  profound  silence.  In 
our  Judgment  no  such  divinity  as  this  'doth 
hedge  about'  a  Judge:  certainly  not  when  he 
Is  a  candidate  for  public  office." 


"In  our  opinion,  it  Is  not  admissible,  under 
our  (institution,  that  a  publication,  however 
libelous,  not  directly  calculated  to  binder,  ob- 
struct, or  delay  courts  In  the  exercise  of  their 
proper  functions,  shall  be  treated  and  pun- 
ished summarily  as  a  contempt  of  court" 
Storey  v.  People,  79  111.  45,  22  Am.  Rep.  158. 

If  the  publication  was  intended  to  Influence 
the  decision  in  a  pending  case,  so  as  to  pre- 
vent litigants  from  having  a  fair  and  Impar- 
tial trial  upon  the  merits.  It  should  be  pun- 
ished as  contempt  of  court  Sturoc's  <3ase, 
48  N.  H.  428,  97  Am.  Dec.  026. 

Mr.  Justice  Brewer,  when  a  Judge  of  the 
Supreme  Ourt  of  Kansas,  said :  "It  will  be 
borne  .In  mind  that  the  remarks  we  have 
made  apply  only  while  tbe  matters  which 
give  rise  to  the  words  or  acts  of  the  attorney 
are  pending  and  undetermined.  Other  consid- 
erations apply  after  the  matters  have  finally 
been  deterrolnei!,  the  orders  signed,  or  the 
judgment  entered.  For  no  Judge,  and  no 
court  bigh  or  low.  Is  beyond  the  reach  of 
public  and  Individual  criticism.  After  a  case 
Is  disposed  of,  a  court  or  Judge  has  no  power 
to  compel  the  public,  or  any  Individual  there- 
of, attorney  or  otherwise,  to  consider  his  rul- 
ings correct  his  conduct  proper,  or  even  his 
integrity  free  from  stain,  or  to  punish  for 
contempt  any  mere  criticism  or  nnimndver- 
slon  thereon,  no  matter  how  severe  or  unjust 
Nor  do  we  wish  to  be  understood  as  express- 
ing any  opinion  as  to  tbe  power  to  punish 
other  than  attorneys  and  officers  of  the  court 
for  language  or  conduct  even  while  the  mat- 
ter Is  pending  and  undetermined."  In  re  Pry- 
or,  18  Kan.  72,  26  Am.  Rep.  747. 

In  Telegram  Newspaper  Co.  v.  Ctommon- 
wealth,  172  Mass.  294,  52  N.  E.  445.  44  L.  R. 
A.  159,  70  Am.  St  Rep.  280,  the  court  stated 
that  "the  publications  contained  statements 
of  facts,  evidence  of  which  was  not  compe- 
tent at  the  trial  and  was  not  introduced  at 
the  trial,  and  they  were  so  made  that  It  was 
likely  that  the  presiding  justice  and  the  ju- 
rors would  read  them  during  the  trial,  and 
the  natural  and  probable  effect  of  them  would 
be  Improperly  to  Influence  the  justice  and 
tbe  Jury  In  the  determination  of  the  cause." 

"The  general  rule  is  that  to  constitute  any 
publication  a  contempt  It  must  have  refer- 
ence to  a  matter  then  pending  in  court  and 
be  of  a  character  tending  to  the  Injury  of 
pending  proceedings  upon  it  and  of  the  sub- 
sequent proceeding."  Percival  v.  State,  45 
Neb.  741.  C4  N.  W.  221,  50  Am.  St  Rep.  508. 

Wharton,  In  his  work  on  Criminal  Plead- 
ing and  Practice  (section  958),  speaking  of 
constructive  contempts,  says:  "But,  in  any 
view,  to  Justify  a  committal  It  must  plainly 
appear  that  the  effect  of  the  publication  is 
to  Interfere  with  the  due  administration  of 
Justice.  We  should  remember,  however,  that 
summary  conviction  Is  a  process  only  to  be 
used  when  no  other  remedy  can  protect  public 
justice  from  obstruction.  For  a  judge,  who 
supposes  himself  Insulted,  to  fine  and  impris- 
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on  his  supposed  Inealter,  may  be  necessary, 
as  where  the  insult  is  In  open  court  and  Is 
of  such  a  character  that,  unless  It  Is  sum- 
marily stopped  and  punished,  the  court  can- 
not proceed  with  its  duties;  but  to  enable  a 
Judge  to  punish  by  summary  procedure  con- 
tempts other  than  those  Just  mentioned  is  to 
set  at  nnnelit  without  adequate  reason,  some 
of  our  highest  constitutional  sanctions.  Such 
a  process  dispenses  with  a  grand  Jury.  It  in- 
flicts punishment  without  conviction  of  a  pet- 
it Jury.  It  permits  the  party  who  supposes 
himself  Injured  to  be  the  tribunal  which 
binds  over,  finds  tlie  bill,  decides  both  the 
law  and  fact,  convicts,  and  sentences.  We 
are  alfo  told,  though  as  will  l>c  seen  errone- 
ously, by  those  who  advocate  the  prerogative 
to  its  full  extent,  that  the  process  is  subject 
neither  to  writ  of  enx)r,  nor  to  revision  by 
habeas  corpus,  nor  pardon.  Bnt  the  preroga- 
tive rests  on  a  vicious  line  of  reasoning.  The 
supposed  contempt  is  such  that  the  Judge  will 
or  will  not  be  Intimidated  or  swerved  by  it 
In  the  discharge  of  his  duty.  If  not  then 
there  is  no«reason  for  such  an  extraordinary 
remedy.  If  otliei*wlse,  then  for  the  Judge  to 
confess  bis  weakness  in  this  respect  and  to 
make  this  confession  in  so  consplctious  a 
way,  is  at  least  as  injurious  to  public  Justice 
as  is  the  publication  in  which  the  objection- 
able matter  Is  contained.  But  there  is  anotli- 
er  view  beyond  this.  We  can  conceive  not 
only  of  a  weak  Judge  who  dreads  intimida- 
tion, but  of  a  corrupt  Judge  wiio  dreads  ex- 
posure. To  give  a  bad  and  bold  man  of  this 
class  an  engine  so  potent  as  this  Is  to  take 
away  one  of  the  few  means  by  which  he  can 
be  exposed.  Certainly  a  prerogative  so  vio- 
lent and  so  damaging  should  not  be  exercised 
except  in  case  of  necessity.  •  •  *  It  may 
well  be  asked  wliy,  if  such  an  extreme  reme- 
dy is  necessary  in  case  of  the  Judiciary,  it 
is  not  in  case  of  the  executive?  The  execu- 
tive, in  cases  of  application  for  pardon,  exer- 
cises a  semi-Judicial  function,  In  which, 
equally  with  the  jndge  trying  the  case.  It  Is 
important  that  he  sliould  be  kept  free  from 
the  influence  of  fear,  favor,  or  affection. 
The  executive,  when  dealing  with  great  ques- 
tions of  war,  or  almost  equally  great  ques- 
tions of  currency  expansion  or  contraction, 
should  be  in  an  eminent  degree  superior  to 
the  clamor  of  Ignorant  or  timid  or  fanatical 
decia  Inters,  and  to  the  false  public  sentiment 
generated  by  a  real,  but  baseless,  panic.  Who, 
however,  would  consider  It  consistent  with 
either  law  or  liberty  for  the  executive  to  sum- 
marily arrest  and  Imprison,  without  the  relief 
of  ball,  without  the  interposition  of  a  respon- 
sible prosecuter,  without  examination  of  wit- 
nesses, without  the  right  of  subsequent  revis- 
ion by  habeas  corpus,  those  from  whom  such 
publications  should  Issue?  Or,  to  take  an 
alternative  still  more  applicable,  is  such  a 
prerogative  safely  to  be  claimed  for  the  Legis- 
lature? The  Legislature  Is  co-ordinate  in 
power  and  dignity  with  the  Judiciary.    The 


Legislature,  either  federal  or  state,  has,  no 
doubt,  power  to  punish  summarily  for  con- 
tempts by  which  the  exercise  of  its  distinc- 
tive functions  is  physically  impeded;  but  can 
we  rightfully  claim  for  the  Legislature  power 
to  commit  snmmarlly  persons  criticising,  no 
matter  how  unfairly  or  corruptly,  measures 
over  which  it  is  still  deliberating?  But  if 
the  exercise  of  such  a  power  is  not  permitted 
to  executive  or  Legislature,  why  should  it  be 
conceded  to  the  Judiciary?  Or,  if  so  conceded 
to  the  Judiciary,  why  should  we  withdraw 
from  the  prerogative  tliose  general  considera- 
tions of  policy  already  noticed,  which,  while 
retaining  for  lit>els  common-law  prosecutions, 
Invoke,  in  the  Institution  of  such  prosecutions, 
peculiar  caution,  tenderness,  and  reserve? 
But  however  these  questions  may  l>e  deter- 
mined, tno  points  remain:  First  the  doc- 
trine of  constructive"  contempt  Is  of  recent 
introduction,  not  being  part  of  the  common 
law  brought  with  them  to  this  country  by 
our  colonists;  and,  secondly.  It  is  a  violent 
remedy.  Justifiable  only  in  cases  not  reached 
by  bindings  over  to  keep  the  peace  or  bindings 
over  for  trial." 

The  case  of  Myers  v.  State,  40  Ohio  St 
473.  22  N.  E.  43,  15  Am.  St  Rep.  638,  was  the 
review  of  a  cause  originating  in  the  circuit 
court  at  Columbus.  Myers  and  another  bad 
been  Jointly  Indicted,  and  upon  the  trial  of 
tlie  person  Joined  with  him  in  the  indictment 
Myers  caused  to  be  published  in  a  newspaper 
circulated  at  the  place  of  trial  an  article  in 
which  It  was  cliarged  that  the  Indictment 
was  returned  for  partisan  purposes,  that  tlie 
jury  was  never  honestly  drawn,  and  that  the 
Judge,  clerk,  and  prosecutor  had  packed  the 
grand  Jury.  The  Supreme  Court  of  Ohio,  in 
considering  the  case,  said:  "It  was  not  the 
libel  against  the  Judge  which  constituted  the 
oflTense  for  which  the  respondent  was  liable 
as  for  a  contempt  of  court  The  offense  con- 
sisted In  the  tendency  of  his  acts  to  prevent 
a  fair  trial  of  the  cause  then  pending  In  the 
court  It  is  this  offense  which  Constitutes 
the  contempt  and  for  which  he  could  be  pun- 
Ished  summarily;  and  the  fact  that  In  com- 
mitting this  offense  he  also  libeled  the  Judge, 
and  may  be  proceeded  against  by  indictment 
therefor,  is  no  reason  why  he  may  not  and 
should  not  be  punished  for  the  offense  against 
the  administration  of  Justice." 

In  applying  the  doctrine  of  "pending  case" 
the  court  has  indulged  in  a  mere  fiction,  and 
has  enlarged  its  powers  as  heretofore  de- 
clared in  the  Cooper  and  Stapleton  cases, 
where  the  court  held  that  the  article  were 
clearly  calculated  and  intended  to  improperly 
influence  a  decision,  and  has  punished  for 
contempt  a  publisher  who  criticised  the  past 
action  of  the  court  No  party  or  person  inter- 
ested brought  the  matter  to  the  attention  of 
the  court  and  those  in  whose  favor  the  Judg- 
ments were  rendered  appear  to  have  t>een 
entirely  satlsfled  that  their  rights  would  l>e 
protected,  and  that  the  mental  poise  of  tin 
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court  would  not  be  affected  by  the  publica- 
tions. No  one  will  seriously  contend,  I  thini:. 
that  the  respondent  had  any  intention  or 
expectation  of  influencing  the  ruling  upon  a 
motion  for  rehearing.  The  parties  were  lost 
sight  of  completely.  The  Judgments,  while 
affecting  individuals,  in  effect  declared  a 
constitutional  amendment  unconstitutional, 
and  the  respondent  condemned  the  Judges 
and  impugned  their  motives.  He  was  guilty 
of  libel,  and  not  of  contempt.  If  the  articles 
published  were  false.  That  the  Judges  re- 
gnrded  themselves,  and  not  the  parties,  and 
proceeded  against  the  respondent  for  libeling 
them,  rather  than  for  intermeddling  in  a 
pending  cause,  is  apparent  from  the  fact  that 
he  is  tiie  only  publisher  in  Denver  against 
whom  proceedings  were  commenced,  although 
another  Journal,  during  the  period  covered 
by  the  articles  In  question,  was  in  unmeasured 
terms  commending  the  alleged  patriotic  action 
of  the  court,  and  announced  that  although 
petitions  for  rehearing  would  be  filed,  they 
would  be  filed  as  a  mere  matter  of  form  and 
without  hope  of  favorable  action.  The  court 
says:  "While  such  causes  were  before  the 
court  upon  the  petition  for  rehearing,  they 
were,  as  to  the  law  of  contempts,  pending 
causes."  They  were  pending — theoretically. 
The  court  had  rendered  Judgment  The  opin- 
ions were  filed,  giving  reasons  for  the  Judg- 
ments, as  required  by  inw.  No  petition  for 
rehearing  h.nd  been  filed  when  the  articles 
were  published.  The  opinions  were  given  out 
for  publication,  and,  as  they  involved  great 
public  questions,  they  were  published.  By  giv- 
ing out  the  opinions  the  court  invited  criti- 
cism, and  should  have  expected  that  would 
happen  which  did  happen — ^that  they  would 
be  freely  discussed  In  the  public  Journals.  It 
was  not  only  the  right  of  these  Journals  to 
criticise  at  this  most  opportune  time,  but  it 
was  the  right  of  the  public  to  read  and  hear 
concerning  them.  Moreover,  under  our  prac- 
tice, nothing  that  has  been  presented  will  be 
considered  by  the  court  on  petition  for  rehear- 
ing; so  that  unless  it  Is  designed  to  stifie  and 
prevent  criticism  at  the  time  when  It  is  in- 
tended the  public  should  hear  what  Judgments 
Its  Judges  are  rendering,  the  rule  announced 
by  the  court  is  unjust  But  whether  it  was 
80  designed  or  not  its  effect  is  the  same; 
for  It  is  left  to  the  Judges  to  determine  when 
they  will  pass  upon  a  petition  for  rehearing, 
and  it  may  be  a  year  or  more  after  the  Judg- 
ment Is  rendered  before  the  petition  for  re- 
hearing is  granted  or  denied.  In  a  case  filed 
by  one  Moyer,i  In  which  the  decision  was 
rendered  In  the  spring  of  1004,  leave  to  with- 
draw the  petition  for  rehearing  was  not 
granted  until  the  summer  of  1905,  although 
leave  was  asked  in  the  summer  of  1904.  This 
was  a  case  in  which  the  people  were  vitally 
Interested  and  the  public  had  a  right  to  hear 
the   questions    involved    discussed,    yet    the 
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court  withheld  its  permission  to  withdraw  the 
petition  for  nearly  a  year.  The  Judgment 
clothes  every  judge  in  tlie  state  with  a  power 
he  should  not  possess,  that  It  was  never  in- 
tended by  our  people  that  he  should  posses% 
and  to  possess  which  is  altogether  at  variance 
with  our  free  institutions.  The  Judges  siiould 
court  criticism,  not  stifle  it.  The  surest  way 
to  lose  the  confldence  of  the  people  Is  to  ren- 
der a  Judgment  tlie  effect  of  which  Is  to  sup- 
press the  truth,  particularly  if  It  affects  the 
Judge  personally.  The  people  want  to  respect 
the  Judges,  and  probably  do  respect  them  more 
than  they  do  the  offlcei-s  of  any  other,  de- 
partment; but  they  cannot  be  driven 'to  re- 
spect them  by  oppressive  and  tyrannical  Judg- 
ments. They  may,  for  the  time,  sullenly  obey 
Judgments  such  as  this ;  hot  tliey  have  a  right 
tliat  is  quite  as  sacred  as  the  Individual  right 
of  the  printer  or  speaker,  and  that  Is  the 
right  to  hear  and  know  about  all  their  serv- 
ants, and  It  will  require  niore  than  one  Judg- 
ment to  effectually  deprive  them  of  the  right 
to  hear  and  know  about  their  Judges.  The  so- 
called  "Auditorium  Case", was  pending;  and 
if  tlie  Judgment  had  been  based  upon  the 
article  In  which  that  case  is  mentioned,  I 
siionid  have  undertaken  to  show  that  under 
thedecislonsnocontempt  was  in  fact  commit- 
ted. But  the  court  has  punished  the  respond- 
ent, not  because  he  has  undertaken  to  un- 
duly Influence  a  decision  and  to  prevent  the 
litigants  from  iiaving  a  fair  trial,  but  because 
he  has  impugned  the  Judges'  motives,  anA 
because,  when  he  filed  his  answer,  he  reas- 
serted his  pharges. 

The  court  cites  one  case  In  support  of  the 
proposition  that  the  causes  were  pending  for 
the  purposes  of  contempt  The  general  doc- 
trine is  that  after  the  Judgment  is  rendered 
the  people  are  at  liberty  to  discuss  it;  and 
this  is  particularly  true  where,  as  under  our 
statute,  the  court  Is  required,  when  It  an- 
nounces its  Judgments,  to  file  an  opinion  stat- 
Jng  its  reasons  therefor.  In  the  two  cases 
from  Colorado,  the  causes  were  both  pending. 
The  writer  of  the  articles  not  only  libeled  the 
Judges,  but  he  stated  facts  concerning  the 
parties  which  had  a  tendency  to  influbace  the 
community  and  the  Judges  with  respect  to 
their  causes.  In  tlie  Ohio  case  which  we  have 
cited  (People  v.  Myers)  It  was  expressly  held 
that  the  defendant  was  not  punished  for  libel 
upon  the  Judge,  but  because  he  had  under- 
taken to  publish  matters  In  the  presence  of 
the  court  and  the  jurors  which  might  have 
a  tendency  to  affect  the  decision  in  the  case. 
In  the  Massachusetts  case  it  will  tie  observed 
that  the  newspaper  articles  published  con- 
tained facts  which,  the  court  remarks,  would 
not  be  adiiilssible  In  evidence,  and  therefore 
the  publisher,  inasmuch  as  such  facts  were 
brought  to  the  attention  of  the  court  and 
Jury,  was  held  for  contempt  In  a  South  Da- 
kota case  [State  v.  Sweetland,  S  S.  D.  503,  54 
N.  W.  416],  on  the  day  after  the  trial  of  a 
criminal,  cause,  the  publisher  condemned  the 
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court  and  Its  judgment,  but  the  Supreme 
Court  of  South  Dakota  said:  "The  object  of 
contempt  proceedings  Is  not  to  enable  the 
Judge,  wbo  deems  himself  aggrieved,  to  pun- 
ish the  supposed  wrongdoer  to  gratify  his 
own  personal  feelings,  but  to  Tindicate  the 
dignity  and  Independence  of  the  court,  and  to 
protect  himself  and  those  necessarily  con- 
nected with  it,  while  a  matter  is  pending  be- 
fore it,  from  insolent  and  contemptuous  abuse 
calculated  to  intimidate,  influence,  embarrass, 
or '  impede  the  court  in  the  exercise  of  its 
Judicial  (unctions,  or  prevent  a  fair  and  Im- 
partial trial.  If  the  judge  was  unjustly  as- 
palled'by  the  article  in  question,  he  had  the 
same,  and  only  the  same,  remedies  for  the 
redress  of  the  wrong  which  belong  to  all  other 
citizens.  After  the  conclusion  of  a  trial  the 
right  of  the  press,  without  fear  of  punish- 
ment by  contempt  proceedings,  in  the  inter- 
est of  the  public  good,  to  challenge  the  con- 
duct of  the  Judge,  parties.  Jurors,  or  wit- 
nesses, and  to  arraign  them  at  the  bar  of 
public  opinion  in  connection  with  causes  that 
have  been  fully  determined,  cannot  be  denied 
by  a  court  in  any  other  manner  than  by  the 
ordinary  proceedings  in  courts  of  Justice.  It 
would  be  a  perversion  of  the  salutary  doc- 
trines governing  the  proceedings  of  courts 
and  the  power  to  punish  for  contempts  to 
permit  a  Judge  to  summon  before  bim  and 
punish  by  flne  and  Imprisonment  one  who 
challenges  his  learning.  Integrity,  or  Impar- 
flallty  as  a  Judge  in  a  public  newspaper,  ex- 
cept when  the  Interests  of  the  state  demand 
it.  to  vindicate  the  Independence  and  Integ- 
rity of  the  courts,  and  to  protect  them  from 
publications  directly  calculated  to  embarrass, 
impede,  intimidate,  or  Influence  them  In  the 
due  administration  of  justice  In  proceedings 
pending  before  them." 

The  New  Hampshire  case  mentioned  in  the 
opinion  as  sustaining  the  decision  of  the 
court  was  a  case  In  which  a  publisher,  while 
Jurors  were  \n  attendance  upon  the  court/ 
ready  to  be  summoned  to  try  the  cause,  pub- 
lished articles  reflecting  upon  one  of  the  par- 
ties to  the  suit  and  commenting  in  severe 
terms  upon  the  prosecution;  and  the  court 
held  that,  as  the  articles  had  a  direct  bearing 
upon  the  cause  that  was  then  pending  and 
might  Influence  the  jurors  In  the  determina- 
tion of  that  cause,  it  was  a  contempt  of  court. 

In  the  case  (Dunham  v.  State)  reported  in 
6  Iowa,  245,  the  court  says,  speaking  of  news- 
paper articles  the  publication  of  which  had 
been  held  to  be  contempt  of  an  inferior  court : 
"Nor  are  we  to  be  understood  as  sanctioning 
the  propriety  of  the  course  pursued  by  re- 
spondent in  his  comments  and  references  to 
the  proceedings  of  the  court.  If  his  attack 
was  libelous,  then  It  seems  to  us  that  he  and 
the  judge  assailed  should  be  placed  on  the 
same  grounds,  and  'their  common  arbiter 
should  be  a  jury  of  the  country.'  No  court 
can  or  should  hope  that  their  opinions  and 
actions  can   escape  discussion  or  criticism. 


When  a  case  Is  disposed  of,  and  the  decision 
announced,  such  decision  becomes  public  prop- 
erty,' so  to  speak.  The  construction  given  to 
a  statute — the  reasoning  and  conclusion  of 
the  court  upon  the  facts — all  go  to  the  public, 
and  become  subject  to  public  scrutiny  and 
investigation.  In  such  cases  it  Is  perfectly 
competent  and  lawful  for  any  one  to  comment 
upon  the  decision  and  expose  its  errors  and 
inconsistencies.  If  such  comments  do  not 
correct  errors,  they  will,  at  least,  lead  to  re- 
newed caution  and  circumspection  upon  the 
part  of  those  whose  duty  It  is  to  declare  the 
law.  It  would  be  a  fruitless  undertaking  in 
this  country,  where  the  freedom  of  speech 
and  the  press  is  so  fully  recognized  and  so 
highly  prized,  to  attempt  to  prevent  Judidal 
opinions  from  being  as  open  to  comment  and 
discussion  as  an  opinion  or  treatise  upon  any 
other  subject.  It  is  well  and  fortunate  that 
It  is  so.  This  right  is  fully  recognized  In 
England,  and  it  would  be  strange  if,  under 
our  institutions,  we  should  be  less  tolerant 
To  investigate  and  discuss  the  opinion  of  the 
court,  and  to  disobey  its  mandates  or  orders, 
are  quite  different  things.  All  men  may  right- 
fully make  their  comments,  but  none  should 
disobey,  except  upon  pain  of  suffering  the 
penalty  attached  for  violation.  And  should 
those  thus  commenting  leave  the  subject,  and 
impute  dishonesty  or  base  motives  to  the 
judge,  he  may  be  punished  by  Indictment  for 
a  libel,  he  may  be  answerable  In  damages 
In  a  civil  action,  or  be  may  be  liable  to  both 
prosecutions." 

But  in  none  of  the  eases  I  have  cited  Is 
language  more  applicable  than  that  of  Mr. 
Justice  Helm  In  the  case  of  People  v.  Green. 
7  Colo.  244,  3  Pac.  377,  49  Am.  Rep.  351  where 
he  says :  "But  respondent  undertakes  to  shield 
himself  under  the  plea  of  freedom  of  speech 
and  a  right  to  criticise.  In  this  country,  and 
In  England  also,  the  utmost  liberty  of  speech 
is  guarantied  by  statute  and  enforced  by  the 
courts;  the  right  to  discuss  all  matters  of 
public  Interest  or  Importance  Is  everywhere 
fully  recognized;  judicial  decisions  and  con- 
duct constitute  no  exception  to  the  rule;  the 
judge's  ofilcial  character,  and  his  acts  In 
cases  fully  determined,  are  subject  to  examin- 
ation and  criticism ;  In  most  states  the  office 
Is  elective,  and  it  is  proper  and  right  that  the 
people  should  be  informed  of  the  occupant's 
mental  and  moral  fltness.  True,  under  the 
guise  of  criticism  in  the  public  press  and 
otherwise,  judges  are  often  compelled  to  en- 
dure the  sting  of  misrepresentation  and 
calumny,  with  no  other  redress  than  an  or- 
dlnory  civil  action,  and  doubtless  it  some- 
times happens  that  their  efficiency  in  office 
is  thereby  lessened,  to  the  detriment  and  In- 
Jury  of  the  public  service;  but  it  is  wisely 
cou.sidered  better  that  these  wrongs  and  in- 
juries should  be  tolerated,  tbslli  that  the  sa- 
cred liberty  of  speech,  printed  or  spoken, 
should  be  abridged  by  lodging  an  arbitrary 
power  to  interfere  therewith  In  the  hands  of 
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the  court  or  Judge,  so  long  as  such  criticism 
Is  not  designed  to  Influence  the  mind  of  the 
Judge  in  a  cause  still  undetermined." 

It  is,  as  Wharton  says,  "a  confession  of 
weakness"  for  a  judge  to  confess  In  so  con- 
spicuous a  way  as  punishment  for  contempt 
that  criticism  of  bis  opinions  banded  down 
may  influence  a  decision  In  a  petition  for  re- 
bearing  if  one  is  filed ;  and  It  is  "at  least  as 
Injurious  to  public  Justice  as  is  the  publi- 
cation In  which  the  objectionable  matter  is 
contained."  But  the  court  makes  the  plea 
that  it  is  one  of  the  essential  powers  of  the 
court — essential  to  its  very  existence,  and 
absolutely  necessary  to  maintain  dignity  and 
command  respect  I  concede  that  power  to 
punish  for  contempt  is  essential  to  a  proper 
enforcement  of  the  decrees  of  a  court,  for  this 
is  recognized  by  the  Legislature;  but  I  deny 
that  it  Is  essential  and  necessary,  to  maintain 
dignity  and  command  the  respect  of  the  peo- 
ple, that  the  power  should  extend  to  con- 
tempts of  this  character.  Instead  of  com- 
manding respect.  It  has  the  opposite  effect. 
The  respect  must  be  earned  by  honest  Judg- 
ments and  upright  conduct  of  the  Judges: 
and  when  this  arbitrary  power  Is  used  the 
people  regard  It  as  an  element  of  weakness 
rather  than  as  an  evidence  of  Integrity.  The 
people  themselTes  will  rally  to  the  support 
of  the  court  The  newspapers  will  be  first  of 
all  to  resist  an  unwarranted  attack  upon  the 
court  Public  opinion  will  discountenance  un- 
just assaults,  and  when  the  court  is  unrea- 
sonably assailed  the  persons  who  thus  assail 
It  will  In  the  end  suffer;  for. a  court  having 
the  confidence  and  esteem  of  the  public  cannot 
be  harmed  by  unjust  criticism. 

Lord  Erslxine,  in  speaking  upon  the  subject 
of  free  speecb  and  fundamental  rights,  said : 
"Engage  the  people  by  their  affections,  con- 
vince their  reason,  and  they  will  be  loyal 
from  tbe  only  principle  that  can  make  loyalty 
sincere,  vigorous,  or  rational — a  conviction 
that  it  is  their  truest  interest  and  that  their 
government  is  for  their  good.  Constraint  Is 
the  natural  parent  of  resistance,  and  a  preg- 
nant proof  that  reason  is  not  on  the  side  of 
those  that  use  It  You  must  all  remember 
Luclan's  pleasant  story:  Jupiter  and  a  coun- 
tryman were  walking  together,  conversing 
with  great  freedom  and  familiarity  upon  the 
subject  of  beaven  and  earth.  The  country- 
man listened  with  attention  and  acquiescence 
while  Jupiter  strove  only  to  convince  him; 
but  happening  to  hint  a  doubt  Jupiter  turned 
hastily  around  and  threatened  him  with  his 
thunder.  'Ah,  ha!'  says  tbe  countryman, 
'now  Jupiter,  I  know  that  you  are  wrong. 
You  are  always  wrong  wben  yon  appeal  to 
your  thunder.' "  So  I  say.  Whenever  we  exert 
this  arbitrary  and  despotic  power,  as  pelting 
and  petty  officers  always  do — this  power  not 
given  by  the  Constitution  or  by  legislative 
enactment,  but  taken  and  exercised  because 
of  Its  alleged  necessity — we  convince  no  one ; 
and  unlesa  our  Judgments  are  wise  and  Just, 


and  our  members  are  themselves  honest  and 
Incorruptible,  we  shall  receive  the  Just  cen- 
sure of  tbe  public,  through  the  exercise  of  the 
right  of  free  speecb  and  through  tbe  medium 
of  the  printing  press,  notwithstanding  our 
thunder.  For  nearly  30  years  the  Judges  of 
the  federal  court  have  held  sessions  here, 
and  have  determined  great  and  momentous 
cases  of  public  Import.  Yet,  In  the  face  of 
tbe  fact  that  they  have  not  tbe  power  to 
punish  as  for  contempts  the  publishers  of 
articles,  or  for  spoken  words  defaming  the 
Judges,  no  one  that  I  now  recall  has  ever 
attacked  the  Integrity  of  the  Judges  or  Im- 
pugned their  motives.  During  this  time  one 
of  the  Judges  has  resided  here  In  Denver,  and, 
notwithstanding  the  fact  that  be  Is  forbidden 
by  statute  to  entertain  proceedings  of  this 
nature,  he  holds  the  respect  and  confidence 
of  the  people,  and  the  motives  for  his  Judg- 
ments are  not  questioned. 

In  a  recent  work  on  Constructive  Contempt 
by  John  L.  Thomas,  former  Judge  of  tbe  Su- 
preme Court  of  Missouri,  this  subject  Is  so 
convincingly  presented  that  I  shall  quote 
what  he  says  upon  the  "Law  of  Necessity"  at 
length.    This  eminent  Jurist  says: 

"The  courts  base  their  power  to  punish  for 
contempt  chiefly  upon  the  law  of  necessity, 
whicli  is  the  law  of  self-defense.  To  some 
extent  that  may  be  true.  That  the  courts 
should  have  power  by  summary  process  at  the 
time  to  keep  the  peace  within  their  own  pre- 
cincts, to  protect  themselves  and  the  parties 
concerned  in  the  business  before  tbem  from 
Insult  and  interference,  and  enforce  their 
orders  and  Judgments,  is  too  axiomatic  to 
admit  of  proof  by  argument;  but  acts  or 
words  done  or  said  or  published  away  from 
the  courts,  and  not  in  their  presence,  stand 
upon  different  grounds  entirely,  because  the 
law  of  necessity  does  not  apply  In  these,  there 
being  other  more  appropriate  remedies  for 
any  wrong  growing  out  of  them.  It  is  sub- 
mitted that  the  law  of  necessity  cannot  be  in- 
voked In  support  of  the  power  of  the  court  to 
try  and  punish  for  contempt  any  one  for  the 
publication  of  a  libel  upon  tbem  or  for  othef 
acts  not  done  In  tbetr  presence.  An  abstract 
theory,  though  In  appearance  It  may  be  most 
plausible  and  beautiful,  is  sometimes  flatly 
contradicted  by  experience  and  the  facts  of 
history ;  and  that  is  the  case  with  tbe  theory 
upon  which  this  power  Is  made  to  rest  by  its 
advocates.  It  Is  asserted  that  this  power  Is 
an  essential  attribute  of  constitutional  courts 
only ;  that  a  statutory  court  may  be  deprived 
of  this  essential  attribute,  and  yet  continue 
to  exist  as  a  court  This  Is  the  rule  gener- 
ally applied  by  tbe  courts.  This  was  done 
by  the  Supreme  Court  of  the  United  States 
In  Ex  parte  Robinson,  19  Wall.  505,  22  L.  Ed. 
205 ;  In  the  Frew  Case,  24  W.  Va.  416,  49  Am. 
Rep..  257;  In  tbe  Shepherd  Case,  and  many 
othera  So  tbat  It  seems  that  the  law  of 
necessity  Is  the  support  of  sonie  courts,  and 
some  courts  have  to  stand  without  tbat  law. 
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The  reason  for  such  a  distinction  Is  not  ap- 
parent to  the  writer.  To  my  mind  that  so- 
called  law  of  necessity  is  no  law  at  all ;  for. 
If  It  were,  no  court  could  exist  without  it 
But  this  is  not  all.  This  theory  of  the  law  of 
necessity,  as  applicable  to  the  punishment  for 
contempt  for  newspaper  publications  is  flatly 
contradicted  by  tbe  facts  of  history.  The  Su- 
preme Court  of  the  United  States  has  never 
exercised  or  attempted  to  exercise  such  a 
power,  though  it  has.  at  times,  for  100  years 
or  more,  been  Tliiifled,  abused,  and  libeled  in 
an  outrageous  manner.  It  has  been  libelous- 
ly  criticised  by  the  public  press  for  Its  de- 
cisions In  the  National  B.nnk  Cases,  the  Dart- 
mouth College  Case,  the  Dred  Scott  Case,  the 
Reconstruction  Cases,  the  Legal  Tender  Cas- 
es, and  we  all  remember  (he  vituperative  and 
libelous  attacks  made  by  the  press  and  many 
public  speakers  upon  that  high  tribunal  for 
Its  decisions  In  the  Income  Tax  and  Insular 
Cnces;  and  yet  the  court  remalued  silent  and 
passive,  but  It  still  exists  in  all  Its  vigor. 
That  court.  In  1S73,  In  Ex  parte  Robinson, 
decided  that  under  the  act  of  Congress  of 
March  2,  1831,  tbe  courts  Inferior  to  the  Su- 
preme Court  of  the  United  States  have  no 
Jurisdiction  In  a  contempt  proceeding  for 
acts  not  committed  In  their  presence;  and 
yet  there  are  no  courts  of  the  states  of  this 
'Union  that  stand  higher  or  are  more  respect- 
ed than  the  United  States  Courts  of  Appeals, 
the  United  Stites  Circuit  Courts,  and  the 
United  States  District  Courts.  The  members 
of  the  Supreme  Court  often  sit  In  some  of 
these,  and  aid  In  the  administration  of  the 
law  In  the  trial  of  causes.  These  courts  are 
absolutely,  so  far  as  their  power  to  punish  as 
for  a  contempt  a  newspaper  publication,  at 
the  mercy  of  the  slanderers  and  llbelers  of 
this  couutry,  which  our  Supreme  Court  stands 
so  much  in  dread  of.  And  yet  those  coui-ts 
continue  to  exist  as  courts.  And  our  state 
Supreme  Court,  the  Courts- of  Appeals,  and 
the  circuit  courts  never  exercised  this  extra- 
ordinary prerogative  prior  to  1903,  and  yet 
'they  continued  to  exist  The  same  may  be 
said  of  09  per  cent,  of  all  the  courts  In  our 
country.  liords  Krskine  and  Campbell  did 
Hot  think  tbe  power  essential  to  a  court 

"Speaking  upon  this  very  point  the  Su- 
preme Court  of  Illinois,  In  the  Storey  Case, 
supra,  quoting  from  a  former  decision  of  tbe 
same  court,  said :  'It  does  not  seem  necessary 
for  the  protection  of  courts  in  the  exercise  of 
their  Judicial  power  that  this  one  (contempt 
for  libelous  publication),  so  liable  to  abuse, 
should  be  conceded  to  them.  It  may  be  so 
frequently  exercised  as  to  destroy  tliat  moral 
Influence  which  is  their  best  possession,  until 
finally  the  administration  of  Justice  Is  brought 
Into  disrepute.  Respect  for  courts  cannot  be 
compelled.  It  Is  the  voluntary  tribute  of  the 
public  to  worth,  virtue,  and  Intelligence,  and 
while  they  are  found  upon  the  Judgment  seat 
80  long  and  ,no  longer  will  they  retain  tbe 
public  confidence.   If  a  Judge  be  libeled  by  the 


public  press,  he  and  bis  assailant  should  b» 
placed  on  equal  grounds,  and  their  common 
arbiter  should  be  a  Jury  of  the  county."  The 
Supreme  Court  of  Wisconsin,  speaking  on  the 
same  sul)Ject  In  State  ex  rel.  v.  Court  72 
N.  W.  193,  38  L.  R.  A.  554,  65  Am.  St  Rep.  90, 
said:  'Is  It  necessary  that  a  court  should 
possess  this  power?  We  feel  bound  to  bold 
that  considering  the  rights  of  the  citlzea 
Just  referred  to,  no  such  power  as  this  is 
necessary  for  the  due  administrntion  of 
Justice.  It  may  be  fully  admitted  that  under 
the  common  law  as  administered  in  Ehigland 
the  mere  writing  contemptuously  of  a  su- 
perior court  of  Justice  has  lieen  declared  a 
constructive  contempt  4  Bl.  Com.  285.  We, 
however,  adopted  no  part  of  tbe  common  law 
which  was  Inconsistent  with  our  Constitution 
(Const  Wis.  Schedule,  t  13) >  and  It  seems 
clear  to  us  that  so  extreme  a  power  is  Incon- 
Ristent  with  and  would  materially  Impair 
the  constitutional  right  of  free  speech  and 
free  print'  To  the  same  effect  Is  the  opinion 
of  tbe  court  In  Mississippi,  In  Ex  parte  Hlck- 
ey,  4  Smedes  &  M.  751,  and  It  has  been  the 
firm  conviction  of  the  people  of  fhls  country 
for  over  100  years  that  this  power  Is  not 
necessary,  but  that  It  Is  a  power  so  arbitrary 
and  so  liable  to  abuse  that  it  ought  not  to  be 
intrusted  to  the  court  but  that  cases  Involving 
tbe  abuse  of  freedom  of  speech  and  the  press 
ought  to  be  tried  by  an  impartial  Jury  before 
courts  that  have  and  can  have  no  personal 
Interest  In  tbe  result  Hence  this  power  in 
this  respect  not  iielng  based  on  the  law  of 
necessity,  can  be  taken  away  from,  or  not 
conferred  on,  the  courts  at  the  will  of  the 
Legislature.  Whether  the  power  to  protect 
themselves  from  Insult  and  keep  the  peace  In 
their  own  precincts,  and  enforce  their  own 
Judgments,  can  be  taken  away  from  the 
courts,  or  given  to  some  other  Judicial  tri- 
bunal, has  not  arisen  In  this  country  yet ;  for 
no  Legislature  has  ever  up  to  this  time  at- 
tempted to  go  that  far,  and  until  such  an 
attempt  Is  made  so  improbable  a  contingency 
need  not  enter  Into  the  discussion.  Our  con- 
tempt statute  not  only  recognize  but  In 
terms  confers  on  the  courts,  the  power  to  pun- 
ish for  contempts  committed  In  their  pres- 
ence, and  for  refusing  to  obey  the  process  or 
orders  of  the  court  and  beyond  these  the 
law  of  necessity.  If  It  exist  at  ail,  does  not 
extend." 

This  plea  of  necessity  has  always  been 
urged  as  tbe  reason  for  the  exercise  of  arbi- 
trary power  not  sanctioned  by  law.  All  ty- 
rants take  refuge  behind  It  It  Is  the  reason 
urged  for  misgovemment  everywhere.  Tlie 
Constitution  Is  Ignored  and  the  statute  disre- 
garded mainly  upon  the  plea  of  necessity. 
Tbe  power  of  Judging  of  the  necessity  Is,  by 
this  same  doctrine  of  necessity,  as  a  matter 
of  course  lodged  In  the  person  making  tbe 
plea.  Judge  Thomas  further  says  (page  41)  : 
"Those  who  opposed  proceedings  based  on 
attachment  for  contempt  of  court  for  news- 
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pnper  publications  did  not  deny  that  courts 
ought  to  be  protected  ngnlnst  unjust  and 
malicious  criticism,  but  they  did  deny-  tlie 
propriety.  If  not  the  right,  of  the  Judge  to  try 
any  Issue  In  which  his  personality  must,  of 
necessity,  more  or  less  enter,  and  which, 
they  felt,  can  but  Influence  his  decision.  This 
objection,  however,  applies  only  where  the 
contempt  proceeding  Is  for  criticism  of  the 
Judge  by  print,  writing,  or  picture,  and  does 
not  apply  to  the  enforcement  of  the  orders  of 
the  court;  for  In  this  the  personality  of  the 
Judge  does  not  enter  In  the  slightest  degree, 
and  hence  personal  bias  In  such  cases  can 
have  no  appreciable  Influence  over  the  deci- 
sion of  a  Just  Judge.  Lord  Ersklne,  at  the 
close  of  his  great  career,  gave  It  as  his  opinion 
that  there  ought  to  be  a  Jnry  trial  when  a 
person  Is  charged  with  libeling  a  court  or 
Judge;  and  lA>rA  Campbell,  one  of  the  Chief 
Justices  of  England.  In  a  note  to  the  case  of 
Bex  T.  Almonds,  Wilm.  Op.  243,  in  the  third 
volume  of  his  Lives  of  the  Lord  Chief  Jus- 
tices, at  page  190,  says:  'In  consequence  of 
the  resignation  of  Sir  Fletcher  Norton,  who 
as  Attorney  General  had  made  the  motion,  it 
[the  Almond  Case  for  contempt]  was  dropped 
after  cause  shown  while  the  court  was  con- 
sidering its  Judgment;  and  although  there 
can  be  no  doubt  as  to  the  power  to  proceed 
by  attachment  In  such  a  case.  If  a  prosecution 
for  a  libel  on  Judges  be  necessary,  the  prefer- 
able course  Is  to  proceed  by  Information  or 
Indictment  so  as  to  avoid  placing  them  In  the 
Invidious  situation  of  deciding  where  tlicy 
may  be  supposed  to  be  parties." " 

The  court  says  that  the  case  of  Hughes  v. 
People  is  authority  for  holding,  as  it  does, 
"that  the  truth  of  the  matter  charged  as  con- 
temptuous is  not  Justification  to  the  charge  of 
contempt"  The  court  further  says  that  the 
court  very  briefly  disposed  of  the  offer  of 
Hughes  to  prove  the  truth  of  his  charges,  and 
quotes  the  following  language  used  by  the 
court:  "It  Is  further  assigned  for  error  that 
the  court  rejected  testimony  offered  to  prove 
the  truth  of  the  matter  charged  In  the  writ- 
ings. After  what  we  have  already  said.  It 
is  scarcely  necessary  to  add  that  this  assign- 
ment Is  untenable."  I  cannot  place  such  con- 
struction on  this  portion  of  Justice  Stone's 
opinion.  He  had  already  said:  "A  contempt 
consists  as  well  In  the  manner  of  the  person 
committing  It  as  In  the  snbject-matter  of  Its 
foundation.  Matters  which.  If  true,  would  In 
their  very  nature  be  scandalous,  may  be 
presented,  hinted  at  or  brought  to  the  atten- 
tion of  the  court  In  so  respectful  a  manner 
that  no  Judge  would  ever  think  to  construe 
a  contempt  therefrom;  while,  on  the  other 
band.  It  Is  easy  to  see,  when  under  the  guise 
and  pretense  of  setting  out  privileged  and 
necessary  matters,  circumstances  are  de- 
tailed, and  scandalous  and  Insulting  charges 
and  innuendoes  are  made  and  Insinuated, 
upon  pretended  'Information  and  belief,'  In  a 
manner  that  bears  the  unmistakable  earmarks 


of  malice  and  deliberate  contempt.  These  re- 
marks, we  think,  will  Indicate  sufficiently 
clearly  the  path  which  each  attorney  Is  ex- 
pected to  advise  and  follow  In  choosing  the 
language  he  employs  in  papers  filed  In  court 
as  well  as  In  speech  addressed  directly  to  the 
Judge."  This  explains  the  words  quoted  as 
declaring  that  the  pi*oof  of  the  truth  of  the 
matter  charged  in  an  alleged  contemptuous 
pnper  filed  In  the  court  Is  not  a  JuRtiScation. 
Taken  all  together.  It  Is  not  authority  for  the 
opinion  In  tliis  case,  but  Is  simply  a  holding 
that  the  attorney  who  presents  a  paper  to  a 
court  must  use  language.  If  possible,  that  Is 
not  scandalous,  and  that  be  should,  rather 
than  relate  a  plain,  unvarnished  tale,  hint 
at  such  mattei-s  and  gloss  them  In  such  a 
way  that  a  discriminating  Judge  will  not 
deem  the  language  contemptuous.  But  It  is 
not  possible  to  use  this  case  as  authority  for 
holding  that  under  no  circumstances  Is  the 
truth  a  Justlflcatlon ;  for,  suppose  that  an 
atton^ey  has  merely  hinted  at  a  scandalous 
matter,  and  the  Judge  has  cited  him  for  con- 
■  tempt,  and  as  a  Justification  the  attorney 
offers  to  prove  the  truth.  There  Is  positively 
nothing  In  the  opinion  which  would  Justify 
the  court  In  denying  the  attorney  the  right  to 
prove  such  matters  In  Justification. 

In  the  case  of  Mullln  v.  People,  15  Colo. 
437,  24  Pac.  8?0.  9  L.  R.  A.  SOO,  22  Am.  St 
Rep.  414,  Mullln  bad  prepared  a  petition 
for  a  change  of  venue  wlierein  he  set 
forth,  among  other  tMngs,  that  the  wife  of 
the  Judge  had  Just  before  the  trial  of  a  cer- 
tain cause  told  Iilm  that  she  must  return 
home  at  once  and  see  the  judge  and  arrange 
with  him  to  have  Mrs.  Dnvls  win  her  case, 
that  Sirs.  Davis  did  win  the  case,  and  that 
as  he  was  Interested  In  the  same  litigation, 
although  In  another  suit  he  feared  that  the 
Judge  would  be  prejudiced  against  him,  and 
he  asked  to  have  the  venue  of  the  cause 
changed.  After  stating  that  the  statute  re- 
quires the  petitioner,  in  cases  where  tiie 
change  of  renue  Is  asked  on  account  of  the 
prejudice  of  the  Judge,  to  set  forth  the  facts 
upon  which  he  bases  his  feai*s  that  he  will 
not  receive  a  fair  trial,  Mr.  Justice  Ilayt 
who  delivered  the  opinion  of  the  court  said: 
"Assuming,  tlien.  for  the  purposes  of  this 
case,  that  the  wife  of  the  presiding  Judge 
made  the  statemoit  attributed  to  her,  plain- 
tiff in  error  had  the  undoubted  right  to  em- 
body such  statement  In  his  petition  for  a 
change  of  venue  without  subjecting  himself 
to  being  punished  for  contempt.  The  prin- 
cipal ground  relied  upon  to  sustain  the  action 
of  the  court  below,  therefore,  fails.  Had  It 
been  charged  that  the  affidavit  was  false  In 
this  respect  and  that  such  false  statements 
were  made  willfully  and  maliciously,  as  ar- 
gued, a  different  case  would  have  been  pre- 
sented." This  case  seems  to  hold  that  In  a 
petition  for  change  of  venue  the  party  seek- 
ing the  change  may  set  out  the  reasons  upon 
which  he  bases  bis  fears  that  be  will  not 
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receive  a  fair  trial,  and  tbat,  If  the  state- 
ments therein  contained  are  true,  he  Is  not 
subject  to  punishment  for  contempt. 

John  Peter  Zenger  was  tried  (or  a  defama- 
tory publication  of  certain  public  officials  In 
New  York  In  1735.  Andrew  Hamilton  de- 
fended him.  Speaking  of  the  effect  of  censur- 
ing those  in  power,  Hamilton  said:  "It  Is  said 
that  It  brings  the  rulers  of  the  people  Into 
contempt,  so  that  their  authority  is  not  re- 
garded, and  so  tbat  in  the  end, the  laws  can- 
not be  put  Into  execution.  These,  I  say,  and 
such  as  these,  are  the  general  topics  Insisted 
upon  by  men  In  power  and  by  their  advocates. 
But  I  wish  it  might  be  considered  at  the  same 
time  how  It  often  has  happened  that  the 
abuse  of  power  has  been  the  primary  cause 
of  these  evils,  and  that  It  was  the  injustice 
and  oppression  of  these  great  men  which  has 
commonly  brought  them  into  contempt  with 
the  people.  The  craft  and  art  of  such  men 
are  great,  and  who  tbat  Is  the  least  acquaint- 
ed with  history  or  with  law  can  be  Igqorant 
of  the  specious  pretenses  which  have  often 
been  made  use  of  by  men  in  power  to  Intro- 
duce arbitrary  power  and  destroy  the  lib- 
erties of  a  free  people.  ♦  ♦  ♦  But, 
to  conclude,  the  question  before  the  court 
and  you,  gentlemen  of  the  Jury,  Is  not  of 
small  nor  private  concern.  It  Is  not  the 
cause  of  a  poor  printer,  nor  of  New  York 
alone,  which  you  are  now  trying.  No!  It 
may.  In  Its  consequences,  affect  every  free 
man  that  lives  under  a  British  goviemment 
on  the  main  continent  of  America.  It  Is  the 
best  cause.  It  Is  the  cause  of  liberty ;  and  I 
make  no  doubt  but  your  upright  conduct,  this 
day,  will  not  only  entitle  you  to  the  love  and 
esteem  of  your  fellow  citizen,  but  every  man 
who  prefers  freedom  to  a  life  of  slavery  will 
bless  and  honor  you  as  men  who  have  baffled 
the  attempt  of  tyranny,  and  by  an  Impartial 
and  uncorrupt  verdict  have  laid  a  noble  foun- 
dation for  securing  to  ourselves,  our  posterity, 
and  our  neighbors  tbat  to  which  nature  and 
the  laws  of  our  country  have  given  us  a  right 
— the  liberty  of  exposing  and  opposing  arbi- 
trary power  (In  these  parts  of  the  world,  at 
least)  by  speaking  and  writing  truth." 
Through  tbe  efforts  of  Hamilton,  Zenger  was 
acquitted.  In  spite  of  the  Judge's  efforts ;  and 
this  at  a  time  when  the  truth  was  not  .1 
defense  to  such  an  action.  Qouvemeur  Mor- 
ris Is  said  to  bare  stated  that.  Instead  of 
dating  American  liberty  from  the  Stamp  Act, 
he  traced  it  to  the  persecution  of  Zenger, 
because  that  event  revealed  the  philosophy  of 
freedom,  both  of  thought  and  speech,  as  an 
Inborn  human  right,  so  nobly  set  forth  In  Mil- 
ton's speech  for  tbe  "Liberty  of  Unlicensed 
Printing." 

Harry  Croswell,  tbe  publisher  of  a  news- 
paper at  Hudson,  N.  Y.,  was  convicted  for 
libeling  Thomas  Jefferson,  tbe  then  President 
of  the  United  States.  The  case  was  taken 
to  tbe  Supreme  Court.  It  has  attracted  great 
attention,  not  only  because  of  the  Importance 


of  the  questions  raised,  but  because  of  the 
eminence  of  the  court  and  counsel.  Tbe  lower 
court  had  refused  to  Instruct  tbe  Jury  tbat  it 
was  the  Judge  of  the  law  and  fact,  and  that 
the  truth  was  a  Justiflcatlon.  The  case  (Peo- 
ple V.  Croswell)  Is  reported  In  3  Johns.  Cas. 
344.  In  opening  the  case,  counsel  for -Cros- 
well said:  "The  opposite  doctrine,  which 
maintains  that  a  writing  Is  equally  libelous, 
whether  true  or  false,  originated  in  a  pollut- 
ed source,  the  despotic  tribunal  of  the  Star 
Chamber.  Moore,  627;  5  Co.  125.  •  •  • 
The  Star  Chamber  had  no  authority  to  alter 
the  common,  law.  Our  ancestors,  when  they 
emigrated  to  this  country,  brought  with  them 
tbe  common  law  as  tbeir  inheritance  and 
birthright;  and  one  of  the  earliest  acts  of 
our  colonial  Legislature  was  to  assert  their 
claim  to  the  enjoyment  of  tbe  common  law. 
•  •  •  The  doctrine  which  will  be  contended 
for  on  tbe  other  side,  that  tbe  tnitb  cannot 
be  given  In  evidence  and  Is  In  no  case  to 
Justify  libel,  although  it  should  be  promul- 
gated with  tbe  purest  motives.  Is  repugnant 
to  the  first  principles  of  policy  and  Justice, 
and  contrary  to  tbe  genius  of  a  free  represen- 
tative republic.  Freedom  of  discussion  and 
a  freedom  of  the  press,  under  the  guidance 
and  sanction  of  truth,  are  essential  to  tlie 
liberties  of  our  country,  and  to  enable  the 
people  to  select  their  rulers  with  discretion, 
and  to  Judge  correctly  of  their  merits."  Gen. 
Alexander  Hamilton  appeared  for  CroswelL 
He  said.  In  the  closing  argument: 

'The  liberty  of  tbe  press  consists.  In, my 
idea.  In  publishing  tbe  truth,  from  good  mo- 
tives and  for  Justifiable  ends,  though  It  reflect 
on  government,  on  magistrates,  or  Individuals. 
If  It  be  not  allowed.  It  excludes  the  privilege 
of  canvassing  men  and  our  rulers.  It  Is  In  vain 
to  say,  you  may  canvass  measures.  This  is 
impossible  without  the  right  of  looking  to 
men.  To  say  that  measures  can  be  discussed, 
and  that  there  shall  be  no  bearing  on  those 
who  are  the  authors  of  those  measures,  can- 
not be  done.  Tbe  very  end  and  reason  of 
discussion  would  be  destroyed.  Of  what 
consequence  to  show  its  object?  Why  is  it  to 
be  thus  demonstrated,  if  not  to  show,  too, 
who  is  the  author?  It  is  essential  to  say, 
not  only  tbat  tbe  measure  Is  bad  and  deleteri- 
ous, but  to  hold  up  to  tbe  people  who  Is  tbe 
author,  that.  In  this  our  free  and  elective 
government,  be  may  be  removed  from  the 
seat  of  power.  If  this  be  not  done,  then  In 
vain  will  tbe  voice  of  tlie  people  be  raised 
against  the  inroads  of  tyranny.  •  •  •  But 
if,  under  tbe  qualifications  I  have  mentioned, 
the  power  be  allowed,  the  liberty  for  which  I 
contend  will  operate  as  a  salutary  check.  In 
speaking  thus  for  tbe  freedom  of  tbe  press, 
I  do  not  say  there  ought  to  be  an  unbridled 
license,  or  that  the  characters  of  men  who 
are  good  will  naturally  tend  eternally  to  sui>- 
port  themselves.  I  do  not  stand  here  to  say 
that  no  shackles  are  to  be  laid  on  this  license. 
I  consider  this  spirit  of  abuse  and  calumny  as 
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the  pest  of  society.  I  know  the  best  of  men 
are  not  exempt  from  the  attacks  of  slander. 
Though  It  pleased  Ood  to  bless  us  with  the 
First  of  Characters,  and  though  It  has  pleased 
God  to  take  Him  from  us  and  this  band  of 
calumlnntors,  I  say  that  falsehood  eternally 
repented  would  bare  affected  even  His  name. 
Drops  of  water,  In  long  and  continued  suc- 
cession, will  wear  out  adamant  This,  there- 
fore, cannot  be  endured.  It  would  be  to  put 
the  best  and  the  worst  on  the  same  lev^l.  I 
contend  for  the  liberty  of  publishing  truth, 
with  good  motives  and  for  justifiable  ends, 
even  though  it  reflect  on  government,  magis- 
trates, or  private  persons.  I  contend  for  It 
under  the  restraint  of  our  tribunals.  When 
this  Is  exceeded,  let  them  interpose  and  pun- 
ish. From  this  will  follow  none  of  those 
consequences  so  ably  depicted.  When,  how- 
ever, we  do  look  at  consequences,  let  me  ask 
whether  It  Is  right  that  a  permanent  body  of 
men,  appointed  by  the  executive,  and  In  some 
degree  always  connected  with  It,  should  ex- 
clusively have  the  power  of  deciding  on  what 
shall  constitute  a  libel  on  our  rulers,  or  that 
they  shall  share  it,  united  with  a  changeable 
body  of  men  chosen  by  the  people.  Let  our 
Juries  be  selected,  as  they  now  are,  by  lot 
But  It  cannot  be  denied  that  every  twdy  of 
men  is  more  or  less  liable  to  be  Influenced 
by  the  spirit  of  the  existing  administration, 
that  such  a  body  may  be  liable  to  corruption, 
and  that  they  may  be  inclined  to  lean  over 
towards  party  modes.  No  man  can  think 
more  highly  of  our  Judges,  and  I  may  say 
personally  so  of  those  who  now  preside,  than 
myself;  but  I  must  forget  what  human  na- 
ture is,  and  how  her  history  has  taught  us 
th&t  permanent  bodies  may  be  so  corrupted, 
l>efdre  I  can  venture  to  assert  that  It  cannot 
be.  As  then  It  may  be,  I  do  not  think  it  safe 
thus  to  compromise  our  independence.  For 
though,  as  Individuals,  the  Judges  may  be 
interested  In  the  general  welfare,  yet  If  once 
they  enter  into  these  views  of  government 
their' power  may  be  converted  into  an  engine 
of  oppression.  It  is  in  vain  to  say  that  allow- 
ing them  this  exclusive  right  to  declare  the 
law  on  what  the  Jury  has  found  can  work  no 
III ;  for  by  this  privilege  they  can  assume  and 
modify  the  fact  so  as  to  make  the  most  inno- 
cent publication  libelous.  It  Is  therefore  not 
a  security  to  say  that  this  exclusive  power 
will  but  follow  the  law.  •  *  •  Passages 
have  been  adduced  from  Lord  Mansfield's  dec- 
larations to  show  that  Judges  cannot  be  under 
the  influence  of  an  administration.  Tet  still 
It  would  be  contrary  to  our  own  experience 
to  say  that  they  could  not  I  do  not  think 
that  even  as  to  our  own  country  It  may  not 
be.  There  are  always  motives  and  reasons 
that  may  be  held  up.  It  is  therefore  still 
more  necessary  here  to  mingle  this  power 
than  In  England.  The  person  who  appoints 
there  Is  hereditary.  That  person  cannot  alone 
attack  the  Judiciary.  He  must  be  united  with 
the  tvro  Houses  of  Lords  and  of  Commons  in 


assailing  the  Judges.  But  with  us  !t  Is  the 
vibration  of  party.  As  one  side  or  the  other 
prevails,  so  of  that  class  and  ten/perament 
will  be  the  Judges  of  their  nomination.  Ask 
any  man,  however  ignorant  of  principles  of 
government  who  constitute  the  Judiciary? 
He  will  tell  you  the  favorites  of  those  at  the 
head  of  affairs.  According,  then,  to  the  the- 
ory of  this  our  free  government  the  Inde- 
pendence of  our  Judges  Is  not  so  well  secured 
as  In  England.  We  have  here  reasons  for  ap- 
prehension not  applicable  to  them.  We  are 
not  however,  to  be  infiuenced  by  the  prefer- 
ence to  one  side  or  the  other.  But  of  which 
side  soever  a  man  may  be,  it  Intei-ests  all  to 
have  the  question  settled,  and  to  uphold  the 
power  of  the  Jury,  consistently  however,  with 
liberty,  and  also  with  legal  and  Judicial  prin- 
ciples, fairly  and  rightly  undrrstood.  None  of 
these  Impair  that  for  which  we  contend — the 
right  of  publishing  the  truth,  from  good  mo- 
tives and  Justifiable  ends,  though  It  reflect  on 
government  on  magistrates,  or  Individuals. 

"Some  observations  have,  however,  been 
made  In  opposition  to  these  principles.  It  Is 
said  that  as  no  man  rises  at  once  high  Into 
office,  every  opportunity  of  canvassing  his 
qualifications  Is  afforded,  without  recourse  to 
the  press;  that  his  first  election  ought  to 
stamp  the  seal  of  merit  on  his  name.  This, 
however,  is  to  forget  how  often  the  hypocrite 
goes  from  stage  to  stage  of  public  fame,  un- 
der false  array,  and  how  often,  when  men 
obtain  the  last  object  of  their  wishes,  they 
change  from  that  which  they  seemed  to  be; 
that  men,  the  most  zealous  reverers  of  the 
people's  rights,  have,  when  placed  on  the 
hlgliest  seat  of  power,  become  their  most 
deadly  oppressors.  It  becomes  therefore, 
necessary  to  observe  the  actual  conduct  of 
those  who  are  thus  raised  up.  •  •  •  I 
afllrm  that,  In  the  general  course  of  things, 
the  disclosure  of  truth  Is  right  and  prudent 
when  liable  to  the  checks  I  have  been  willing 
it  should  receive  as  an  object  of  animadver- 
sion. It  cannot  be  dangerous  to  government, 
though  it  may  work  partial  difficulties.  If  It 
be  not  allowed,  they  will  stand  liable  to 
encroachments  on  their  rights.  It  is  evident 
that  If  you  cannot  apply  this  mitigated  doc- 
trine, for  which  I  speak,  to  the  cases  of  libels 
here,  you  must  forever  remain  Ignorant  of 
what  your  rulers  do.  I  never  can  think  this 
ought  to  be.  I  never  did  think  the  truth  was 
a  crime.  I  am  glad  the  day  has  come  in 
which  It  Is  to  be  decided,  for  my  soul  han 
ever  abhorred  the  thought  that  a  free  man 
dared  not  speak  the  truth.  I  have  forever 
rejoiced  when  this  question  has  been  bro.ught 
forward.  ♦  •  •  It  Is  impossible  to  say 
that  to  Judge  of  the  quality  and  nature  of  an 
act  the  truth  is  immaterial.  It  ts  Inherent 
In  the  nature  of  things  that  the  assertion  of 
truth  cannot  be  a  crime.  In  all  systems  of 
law  this  Is  a  general  axiom,  but  this  single 
instance,  it  Is  attempted  to  assert  creates  an 
exception,  and  Is  therefore  an  anomaly.    If, 
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however,  we  go  on  to  exflmlne  what  may  be 
the  case  that  shall  be  so  considered,  we  cannot 
find  It  to  be  this.  •  •  •  It  is  true  that  the 
doctrine  originated  In  one  of  the  most  op- 
pressive institutions  that  ever  existed,  in  a 
court  whose  oppressions  roused  the  people 
to  demand  Its  abolition,  whose  horrid  Judg- 
ments cannot  be  read  without  freezing  the 
blood  In  one's  veins.  This  la  not  used  as 
declamation,  but  as  argument  If  doctrine 
tends  to  trample  on  the  liberty  of  the  press, 
and  If  we  see  it  coming  from  a  foul  source. 
It  Is  enough  to  warn  us  against  polluting  the 
stream  of  our  own  Jnrlspnidence.  It  Is  not 
true  that  It  was  abolished  merely  for  not 
using  the  intervention  of  juries,  or  because  It 
proceeded  ex  parte,  though  that.  God  knows, 
would  have  been  reason  enough,  or  because 
Its  functions  were  discharged  by  the  Court 
of  King's  Bench.  It  was  because  Its  deci- 
sions were  cruel  and  tyrannical ;  because  it 
l)ore  down  the  liberties  of  the  people  and  In- 
flicted the  most  sanguinary  punishments.  It 
is  Impossible  to  read  Its  sentences  without 
feeling  Indignation  against  It.  This  will  prove 
why  there  should  not  be  a  paramount  tribu- 
nal to  judge  of  these  matters." 

Mr.  Justice  Kent,  In  an  opinion,  sustained 
General  Hamilton  and  adopted  his  views.  lie 
said.  In  part:  "Mr.  Barrlngton  (Observations 
on  the  Statutes,  08)  has  given  us  a  part  of  a 
curious  letter,  written  at  that  time  by  the 
dean  of  St  Paul's,  from  which  we  may  Infer 
bis  alarm  and  disgust  at  the  new  libel  doc- 
trines of  the  Star  Chamber.  'There  be  many 
cases.'  he  observes,  'where  a  man  may  do  his 
country  good  service  by  libeling;  for,  where 
a  man  is  either  too  great  or  his  vices  too 
general  to  be  brought  under  a  Judiciary  accu- 
sation, there  is  no  way  but  this  extraordinary 
method  of  accusation.'  *  •  •  It  appeal's 
clear,  from  this  historical  survey,  that  the 
doctrine  now  under  review  originated  In  the 
court  of  Star  Chamber,  and  was  Introduced 
and  settled  there  about  the  beginning  of  the 
reign  of  James  I.  Breverton's  Case,  2  Jac.  1, 
and  the  case  In  5  Co.  125,  3  Jac  1,  both  set- 
tled the  rule.  It  was  no  doubt  considered  at 
that  time  as  an  oppressive  Innovation;  but 
opposition  must  have  been  feeble  to  a  court 
whose  action  and  whose  terrors  were  then 
at  the  greatest  height,  and  which  exercised 
its  superlative  powers  (as  Hudson  terms 
them)  with  enormous  severity.  The  principle 
was,  however,  received  In  after  times  with 
Jealousy  and  scrutiny,  as  coming  without 
the  sanction  of  legitimate  authority;  and  It 
was  not  to  be  expected  that  a  people,  attached 
to  the  mild  genius  of  the  common  law,  of 
which  trial  by  jury  In  criminal  cases  is  one  of 
Its  most  distinguished  blessings,  would  will- 
ingly receive  the  law  and  limits  of  the  press 
from  the  decrees  of  so  odious  and  tyrannical 
a  Jurisdiction.  •  ♦  »  The  first  American 
Congress,  In  1774,  in  one.  of  their  public  ad- 
dresses (Journals,  vol.  1,  p.  57)  enumerated 
five  Invaluable  rights,  without  which  a  peo- 


ple cannot  be  free  and  happy,  and  under  the 
protecting  and  encouraging  influence  of  which 
these  colonies  had  hitherto  so  amazingly 
flourished  and  increased.  One  of  these  rights 
was  tlte  freedom  of  the  press,  and  the  im- 
portance of  this  right  consisted,  as  tliey  ol>- 
served,  'besides  the  advancement  of  truth, 
science,  morality,  and  arts  in  general,  in  Its 
dlffuFlon  of  liberal  sentiments  on  the  ad- 
ministration of  government  its  ready  com- 
munication of  tlioughts  betNveen  subjects,  an«l 
its  consequential  promotion  of  union  among 
them,  whereby  oppressive  officers  are  sinnied 
or  Intimidated  Into  more  honorable  and  Ju^^t 
modes  of  conducting  affairs.'  *  •  •  I  have 
thus  shown  that  the  rule  denying  permission 
to  give  the  truth  in  evidence  was  not  au 
original  rule  of  the  common  law.  The  an- 
cient statutes  and  precedents,  which  are  the 
only  memorials  to  which  we  can  resort  all 
place  the  crime  on  Its  falsity.  The  Court  of 
Star  Chamber  originated  the  doctrine,  and  It 
was  considered  an  Innovation.  When  It  was 
brought  into  a  court  of  common  law.  It  was 
resisted  and  denied.  The  court  dared  not 
practice  upon  It  and  the  jury  gave  It  their 
negative.  Ix)rd  Holt  totally  disregarded  the 
rule,  in  the  Case  of  Fuller,  and  It  did  not 
become  an  express  decision  of  a  court  of 
common  law  till  Franklin's  Case,  In  1731; 
and  there  the  counsel  made  a  zealous  strug- 
gle against  It  as  new,  dangerous,  and  arbl- 
traiT.  In  the  trial  of  Home,  Lord  Mansfield 
laid  the  rule  aside,  and  the  counsel  for  the 
crown  rejoiced  at  an  opportunity  to  meet  the 
defendant  ui)on  the  merits  of  the  accusation. 
In  1792  It  was  made  a  questionable  point  in 
the  House  of  Lords,  and  one  of  the  highest 
law  characters  In  the  house  seems  to  have 
borne  his  testimony  against  it  I  feel  mjself, 
therefore,  at  full  liberty  to  examine  this  ques- 
tion upon  principle,  and  to  lay  the  doctrine 
aside,  if  It  shall  appear  unjust  In  itself,  or 
Incompatible  with  public  liberty,  and  the 
rights  of  the  press.  *  •  *  I  adopt  In  this 
case,  as  perfectly  correct  the  comprehensive 
and  accurate  definition  of  one  of  the  counsel 
at  the  bar  (Gen.  Hamilton)  that  the  liberty 
of  the  press  consists  In  the  right  to  publish 
with  impunity  truth,  with  good  motives,  and 
for  justifiable  ends,  whether  It  respects  gov- 
ernment, magistracy,  or  individuals." 

In  the  case  of  King  v.  Root,  4  Wend.  114, 
21  Am.  Dec.  102,  the  trial  court  Instructed 
the  Jury  upon  the  liberty  of  the  press  as  fol- 
lows :  "A  vigilant  watch  should  be  kept  over 
the  editors  of  our  journals,  to  prevent  them 
becoming  vehicles  for  the  indulgence  of  pri- 
vate resentment  Yet,  liowever  aggravated 
the  practice  of  traducing  character  so  openly 
and  virulently  through  the  press  may  become, 
you  must  be  cautious  not  to  let  your  anxiety 
to  check  a  great  evil  lead  you  to  do  a  great 
wrong  to  these  defendants ;  •  •  ♦  and  in 
seeking  to  re-strain  the  licentiousness  of  the 
press  you  will  be  careful  not  to  trammel  fair 
discussion,   nor  punish  the  truth,   however 
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painful  It  may  be  to  those  of  wbom  It  Is  pnb- 
lisbed."  Tbe  Judgment  was  aflSrmed,  and 
tbis  instruction  was  approved. 

Horace  Greeley  was  defendant  in  a  snit  for 
defamation.  He.  pleaded  tbat  the  articles 
published  by  him  were  true.  In  passing  upon 
a  prellmlnnry  motion,  the  court  said:  "The 
press  Is  allowed  to  comment  fully  and  freely 
upon  public  characters,  from  the  President 
down,  and  to  utter  those  things  \«'ith  the 
utmost  freedom ;  to  charge  offlclal  men  with 
Incompetency  and  Imbecility,  with  ignorance 
or  corruption;  to  charge  judces  with  ijtnor- 
ance.  Incompetency,  or  venality ;  and  the  proof 
of  any  of  these  allegations  Is  a  perfect  de- 
fense. But  the  press  has  no  right  under  Its 
guarantied  freedom,  to  publish  what  is  not 
true."  LIttlejohn  t.  Oreeley,  13  Abb.  Prac. 
(N.  T.)  41. 

In  the  case  of  Negley  v.  Farrow,  60  Md. 
158,  at  page  17R  (48  Am.  Rep.  71.5),  the  court, 
through  Robinson,  J.,  says:  "No  one  denies 
the  right  of  the  defendants  to  discuss  and 
criticise  boldly  and  fearlessly  the  official  con- 
duct of  the  plnintiir.  It  Is  a  right  wlilch  in 
every  free  country  belongs  to  the  citizen,  and 
the  exercise  of  It,  within  lawful  and  proper 
limits,  affords  some  protection  at  least 
against  official  abuse  and  corruption.  But 
there  is  a  broad  distinction  between  fair  and 
legitimate  discussion  In  regard  to  the  conduct 
of  a  public  man,  and  the  imputation  of  cor- 
rupt motives,  by  which  that  conduct  may  be 
supposed  to  be  governed.  And  if  one  goes 
out  of  his  way  to  asperse  the  personal  char- 
acter of  a  public  man,  and  to  ascribe  to  him 
base  and  corrupt  motives,  he  must  do  so  at 
bis  peril,  and  must  either  prove  the  truth  of 
what  he  says  or  answer  In  damages  to  the 
party  Injured." 

In  the  case  of  State  v.  Frew,  24  W.  Va.  416, 
40  Am.  Rep.  257.  Mr.  Justice  Snvder.  one  of 
the  Justices  of  the  court  said:  "Having  thus 
shown  that  the  court  has  the  power  to  punish 
for  contempts,  it  must  not  be  overlooked  that 
this  power  can  be  Jnstifled  by  necessity  aIon%, 
and  should  rarely  be  exercised,  and  never  ex- 
cept when  the  necessity  is  plain  and  unmis- 
takable. It  Is  not  given  for  the  private  ad- 
vantage of  the  Jndges  who  sit  In  the  court 
but  to  preserve  to  tbem  that  respect  and  re- 
gard of  which  courts  cannot  be  deprived  and 
maintain  their  usefulness.  It  Is  given  tbat 
the  law  may  be  administered  fairly  and  Im- 
partially, uninterrupted  by  any  Influence 
which  might  affect  the  rights  of  the  parties 
or  bias  the  minds  of  the  Judges,  tbat  the 
court  may  command  that  respect  and  sanc- 
tity so  essential  to  make  the  law  itself  re- 
spected, and  that  the  streams  of  Justice  may 
be  kept  pure  and  unoomipted.  *  •  •  The 
public  have  a  profound  Interest  In  the  good 
name  and  fame  of  their  courts  of  Justice,  and 
especially  of  the  courts  of  last  resort  Every- 
thing tbat  afl'ects  tbe  well-being  of  organized 
aodety,  the  rights  of  property,  and  the  life 
and  liberty  of  tiie  citlzea  Is  submitted  to  their 


flnal  decision.  The  confidence  of  the  public 
in  the  Judiciary  should  not  be  wantonly  im- 
paired. It  is  ail-important  to  the  due  and 
efficient  administration  of  Justice  that  the 
courts  of  last  resort  should  possess  in  a  full 
measure  the  entire  confidence  of  the  people 
whose  laws  they  administer.  All  pood  citi- 
zens will  admit  tbat  he  who  willfully  and 
wantonly  assails  the  courts  by  groundless  ac- 
cusations, and  thereby  weakens  the  public 
confidence  In  them,  commits  a  great  wrong, 
not  alone  against  the  courts,  but  against  the 
people  of  the  state.  It  must  be  and  is  cheer- 
fully conceded  that  public  Journals  have  the 
right  to  criticise  freel.v  the  acts  of  all  pxtbllc 
officers — executive,  legislative,  and -Judicial. 
It  is  a  constitutional  privilege  that  even  the 
Ijegislature  cannot  abridge.  But  such  crlti- 
clsm  should  always  be  Just  and  with  a  view 
to  promote  the  public  good.  Wiiere  the  con- 
duct of  a  public  officer  Is  willfully  corrupt 
no  measure  of  condemnation  can  be  too  se- 
vere, but  when  the  misconduct  apparent  or 
real,  nmy  be  simply  an  honest  error  of  Judg- 
ment the  condemnation  ought  to  be  withheld 
or  mingled  with  diarity."  This  Is  one  of  the 
cases  cited  by  the  court  in  snpport  of  its  posi- 
tion in  this  case.  Tet  by  n»e  of  the  adverb 
"wantonly,"  and  of  the  adjective  "ground- 
less," It  would  seem  that  In  the  opinion  of 
this  Justice,  If  the  accusation  were  not  wan- 
tonly made  and  were  not  groundless,  no  con- 
tempt would  have  been  committed.  He  also 
appears  to  favor  severe  condemnation  of 
those  public'offlcers  who  are  willfully  corrupt. 
The  Justices  were  careftii  to  state  that  tiiey 
had  been  fhlsely  charged,  and  one  of  the 
Judges  insisted  that  the  attorneys  should 
have  been  fined  because  they  mnst  have 
known  that  the  answer  filed  was  false. 

My  Brother  OUNTER  relies  upon  the  case  of 
In  re  Moore  et  al..  «t3  N.  C.  3f)7.  decided  in  the 
year  1860,  as  supporting  one  of  the  positions 
taken  by  the  court  in  this  case.  In  that  case 
more  than  100  members  of  the  bar  signed  and 
published  a  protest  entitled  "A  Solemn  Pro- 
test of  the  Bar  of  North  Carolina  against 
.Tudlcial  Interference  In  Political  Affairs." 
The  protest  declared,  among  other  things, 
that  "active  and  open  participation  in  the 
strife  of  political  contests  by  any  Judge  of  the 
state,  so  far  as  we  recollect,  or  tradition  or 
history  has  informed  us,  was  unknown  to  the 
people  until  the  late  exhibitions.  To  say  that 
these  were  wholly  unexpected,  and  that  a  pre- 
diction of  them  by  the  wisest  among  us  would 
have  been  spumed  as  incredible,  would  not 
express  half  our  astonishment  or  the  painful 
shock  suffered  by  our  feelings  when  we  saw 
the  humiliating  fact  accomplished.  •  •  • 
Many  of  us  have  passed  through  political 
times  almost  as  excited  as  those  of  to-day, 
and  most  of  ns,  recently,  through  one  more 
excited;  but  never  before  have  we  seen  the 
Judges  of  the  Supreme  Court  singly  or  en 
masse,  moved  from  that  becoming  propriety 
so  indispensable  to  secure  tbe  respect  of  the 
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people,  and,  throwing  aside  the  ermine,  rush 
into  the  mad  contest  of  politics  under  the  ex- 
citement of  drums  and  flags.  From  the  uner- 
ring lessons  of  the  past  we  are  assured  that 
a  Judge  who  openly  and  publicly  displays  his 
political  party  zeal  renders  himself  unfit  to 
hold  'the  balance  of  Justice,'  and  that,  when- 
ever an  occasion  may  offer  to  serve  his  fellow 
partisans,  he  will  yield  to  the  tempation,  and 
the  'wavering  balance'  will  shalje."  This  ar- 
ticle was  held  to  be  libelous  because  false, 
and  contemptuous  because  libelous.  The  court 
said :  "The  only  allegation  of  fact  on  which 
this  'solemn  protest'  rests,  is  that  'the  Judges, 
single  or  en  masse,  did  rush  into  the  mad 
contest  of  politics,  under  the  excitement  of 
drums  and  flags.'  Is  this  allegation  of  fact 
true,  or  is  it  false?  There  Is  no  pretense 
that  it  is  true.  It  is  said  this  is  a  figure 
of  speech,  suggested  by  something  that  was 
expected  to  occur,  but  never  did  occur.  So 
the  allegation  of  fact  is  false,  and  the  infer- 
ence drawn  from  It  is  also  false.  In  our 
Judgment  the  paper  is  libelous,  and  'doth 
tend  to  impair  the  respect  due  to  the  author- 
ity of  the  court' " 

No  case  from  America,  since  the  constitu- 
tional provisions  concerning  free  speech  and 
the  printing  press  have  been  in  force,  has 
been  cited,  in  which  a  Judge  has  undertaken 
to  punish  as  for  contempt  statements  such  as 
these.  A  redeeming  feature  of  this  case  Is 
that  the  respondents  did  not  retract  or  apolo- 
gize, and  were  not  punished,  and  that  the 
court  held  that  to  publish  such  an  article  is 
not  contempt  unless  It  Is  false.  In  the  Wyatt 
Case,  the  court  held  that  the  Legislature  bad 
not  undertaken  to  control  the  procedure  In 
criminal  contempt  because  th«  statute  on  the 
subject  was  contained  In  the  Civil  Code.  It 
recommended,  however,  a  substantial  compli- 
ance with  the  Code  provisions  in  cases  of 
criminal  contempt  In  the  Stapleton  Case, 
the  court  did  not  declare  that  the  Legislature 
(»uld  not  legislate  upon  the  subject  of  con- 
tempt but  expressly  declares  that  as  it  had 
not  done  so,  the  court  had  the  common-law 
power  of  punishing  for  constructive  contempt. 
Mr.  Justice  Elliott  said,  quoting  from  the 
Hughes  Case:  "'Such  a  statutory  enumera- 
tion of  causes  as  is  found  in  our  Code,  when 
applied  to  the  e\er  varying  facts  and  circum- 
stances out  of  which  questions  of  contempt 
arise,  cannot  be  taken  as  the  arbitrary  meas- 
ure and  limit  of  the  inherent  power  of  a 
court  for  its  own  preservation,  and  for  that 
proper  dignity  of  authority  which  Is  essential 
to  the  effective  administration  of  law.'  The 
Hughes  Case  was  based  upon  the  Code  of 
1877,  which  was  repealed  in  1887.  Chapter 
.30  of  the  present  Code  is,  however,  a  substan- 
tial re-enactment  of  the  former  provisions  re- 
lating to  contempt  proceedings.  These  pro- 
visions were  re-enacted  more  than  six  years 
after  the  announcement  of  the  decision  in  the 
Hughes  Case.  Thus  by  a  well-known  rule  of 
statutory  construction  It  must  be  presumed 


that  the  Legislature  had  knowledge  of  and 
were  satisfied  with  the  construction  given  to 
such  provisions,  and  so  re-enacted  them  with- 
out change.  Hai^vey  v.  Travelers'  Ins.  Co.,  18 
Colo.  354,  32  Pac.  935.  Moreover,  neither  In 
the  Code  of  1877  nor  in  the  present  Code  are 
there  any  negative  or  other  qualifying  words 
limiting  contempts  to  such  causes  as  are 
therein  specified."  This  language  cannot  be 
misunderstood;  and  the  court  has  in  this  case 
in  effect  overruled  the  Stapleton  Case,  for  it 
says:  "We  do  not  desire  to  Intimate  by  the 
excerpt  from  People  v.  Stapleton  that  It 
would  be  competent  for  the  Legislature  to 
limit  the  power  of  courts,  created  by  the  Con- 
stitution, in  reference  to  either  civil  or  crimi- 
nal contempt." 

Instead  of  accepting  the  decisions  of  this 
court  as  a  warning  that  the  court  had  already 
taken  all  the  power  necessary  for  Its  exist- 
ence. It  goes  beyond  that  and  Intimates,  if  It 
does  not  hold,  that  the  subject  of  contempt 
Is  one  over  which  the  Legislature  has  no  con- 
trol. Colorado  has  thus  Joined  the  group  of 
states,  consisting  of  Arkansas,  West  Virginia, 
Virginia,  Georgia,  and  Missouri,  In  declaring 
that  necessity — a  necessity  essential  to  the 
very  existence  of  the  court — requires  that  the 
Legislature  should  not  legislate  upon  the  sub- 
ject of  contempt  How  the  federal  courts 
and  the  courts  of  the  other  39  states  have 
managed  to  exist  for  lo!  these  many  years 
without  this  essential  power  is  not  explained 
In  the  opinion.  I  shall  not  discuss  the  propo- 
sition that  the  common-law  powers  cannot  be 
taken  from  the  courts  created  by  the  Consti- 
tution, by  legislative  enactment  farther  than 
to  say  that  as  the  Constitution  that  created 
the  court  adopted  the  common  law  only  un- 
til altered  or  repealed  by  the  General  Assem- 
bly, it  would  seem  to  follow  that  It  Is  with- 
in the  power  of  the  Legislature  to  take  away 
any  power  not  expressly  granted  by  the  Con- 
stitution. Although  the  court  Is  sustained  In 
part  by  the  courts  of  the  states  mentioned, 
tliis  court  stands  alone  In  holding  that  the 
truth  Is  Immaterial.  In  Georgia  and  Virginia 
the  contempt  was  of  an  entirely  different 
character.  In  Arkansas  the  court  says  that 
one  Is  punishable  for  contempt  who  wantonly 
attempts  to  obstruct  public  Justice;  and  In 
West  Virginia  the  court  speaks  of  groundless 
accusations  made  against  the  court  as  being 
contemptuous,  while  In  Missouri  the  court 
squarely  holds  that  the  power  to  punish  Is 
limited  to  those  who  tell  an  untruth.  The 
doctrine  that  "the  truth  Is  immaterial," 
comes,  as  Kent  and  Hamilton  say,  from  a 
polluted  source,  tlie  obnoxious  Star  Chamber, 
and  It  was  undoubtedly  the  cowardly  concep- 
tion of  corrupt  officials,  as  a  means  of  shield- 
ing themselves  from  exposure,  and  why  it 
siiould  be  revived  in  this  day  and  generation 
Is  beyond  my  understanding. 

The  court  dispose?  of  the  contention  of  the 
respondent  that  he  should  not  be  punished 
for  publishing  the  trath  by  saying:    "State 
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V.  Shepherd.  177  Mo.  244,  76  S.  W.  79.  99  Am. 
St.  Rep.  624,  has  been  cited  as  contra  our 
conclusion.  The  qnestion  is  not  presented  by 
the  answer  of  the  respondent  In  that  case, 
nor  Is  Its  sufficiency  as  a  defense  considered 
or  passed  upon  by  the  court  No  case  has 
been  found  which  sustains,  or  tends  to  sus- 
tain, the  contention  of  counsel."  It  is  true 
that  the  answer  of  the  respondent  did  not 
Justify  by  alleging  the  truth  of  the  charges; 
bat  I  can  place  no  other  construction  upon 
the  Iflngufl);e  of  the  court  than  that.  In  the 
judgment  of  that  court,  proof  of  the  truth  of 
the  alleged  contemptuous  articles  la  a  perfect 
defense.  As  my  Brother  GUNTER  and  I 
have  placed  constructious  upon  the  Missouri 
case  that  are  diametrically  opposed  to  each 
other,  I  shall  quote  from  the  opinion  In  that 
case  the  language  upon  which  I  base  my  con- 
clusion that  the  court  held  that  the  truth  of 
the  charges  made  is  a  Justification  in  a  pro- 
ceeding for  contempt  The  publisher  of  a 
newspaper  had  charged.  In  effect  that  the 
Judges  of  the  Supreme  Court  had  been  bribed 
by  the  Missouri  Pacific  Railroad  Com[>any  to 
render  a  certain  Judgment  In  Its  favor.  The 
article  stated,  among  other  things,  that:  "As 
the  cap-sheaf  of  all  this  corruption  In  high 
places,  the  Supreme  Court  has.  at  the  whip- 
crack  of  the  Missouri  Pacific  Railroad,  sold 
Its  soul  to  the  corporations."  Further,  that: 
"The  victory  of  the  railroad  has  been  com- 
plete, and  the  corruption  of  the  Supreme 
Court  has  been  thorough.  It  has  reversed 
and  stultified  itself  In  this  case  until  no  sane 
man  can  bare  any  other  opinion  but  that  the 
Judges  who  concurred  in  the  opinion  dismiss- 
ing the  Oglesby  Case  [76  S.  W.  623]  have 
been  t)onght  in  the  Interest  of  the  rail- 
road." The  court  then  proceeds:  "If  these 
charges  are  true,  the  persons  who  are 
thus  charged  should  be  prosecuted  and  re- 
moved from  office.  On  the  other  hand, 
any  one  who  makes  such  charges  should 
be  prepared  to  malce  some  sort  of  a 
decent  showing  of  their  truth.  Instead  of 
standing  ready  to  prove  the  truth  of  the 
charges,  the  defendant  when  called  Into 
court  neither  asserts  the  truth  of  the  charges, 
nor  does  be  accept  the  challenge  of  the  At- 
torney General  to  Introduce  any  evidence 
whatever  of  their  truth.  •  ♦  •  In  other 
words,  the  defendant  has  grossly,  indecently, 
and  cruelly  vlUlfled  and  scandalized  every  de- 
partment of  the  government  under  which  he 
Uvea,  and  which  affords  him  protection  tor 
bis  life,  liberty,  and  property,  and,  when 
cballenged  to  make  his  words  good,  he  con- 
sunmiates  his  offending  by  falling  absolutely 
to  produce  one  word  of  testimony  to  show 
that  he  told  the  truth,  and,  instead  of  mak- 
ing the  'amende  honorable,'  by  withdrawing 
the  charges  and  apologizing  like  a  man,  he 
seeks  to  escape  punishment  by  rhallenging 
the  Jurisdiction  of  this  court"  At  anotlier 
place  In  the  opinion,  the  court  says:  "The 
offense  of  scandnlum  magnatum  has  not  ex- 


isted In  this  country  since  the  Revolution; 
but  every  one,  of  whatever  rank  or  station 
in  life,  stands  upon  the  same  footing  before 
the  law,  and  Is  entitled  to  the  same  protec- 
tion for  his  life,  his  liberty,  his  prbperty,  and 
bis  reputation.  In  the  eye  of  our  Constitu- 
tion and  laws,  every  man  is  a  sovereign,  a 
ruler,  and  a  freeman,  and  has  equal  rights 
with  every  other  man.  *  •  ♦  Every  man 
may  lawfully  do  what  be  will,  so  long  as  It 
Is  not  malum  in  se  or  malum  prohibitum,  or 
does  not  Infringe  upon  the  equally  sacred 
rights  of  others.  Evtry  ^man  may  speak  or 
write  what  he  will,  so  long  as  he  tells  the 
truth ;  but  no  man  has  any  more  right  to-day 
to  bear  false  witness  against  bis  neighbor 
than  be  bad  In  the  days  of  Moses."  At  an- 
other place  the  court  says:  "But  the  press 
has  no  greater  liberty  in  this  regard  than  any 
citizen.  Newspapers  and  citizens  have  the 
same  right  to  tell  the  truth  about  anybody 
or  any  Institution.  Neither  has  any  right  to 
scandalize  any  one  or  any  Institution."  And 
again:  "Good  people  obey  the  laws,  slander 
no  one,  and  speak  the  truth.  Others  must  do 
so,  or  be  punished.  Upon  no  other  basis  could 
good  government  rest  or  the  rights  of  the 
people  be  protected.  •  •  •  This  is  the  true 
rule.  The  liberty  of  the  press  means  that 
any  one  can  publish  anything  he  pleases,  but 
be  Is  liable  for  the  abuse  of  this  liberty.  If 
he  does  this  by  scandalizing  the  courts  of  his 
country,  he  is  liable  to  be  punished  for  con- 
tempt If  be  slanders  his  fellow  men  he  is 
liable  to  a  criminal  prosecution  for  libel,  and 
to  respond  civilly  in  damages  for  the  Injury 
he  does  to  the  individual.  In  other  wotds, 
the  abuse  of  the'  privilege  consists  principally 
in  not  telling  the  truth."  And,  quoting  from 
a  New  York  case  (King  v.  Root  4  Wend.  113, 
21  Am.  Dec.  102),  it  says:  "It  has  been 
urged  upon  yon  that  conductors  of  the  public 
press  are  entitled  to  peculiar  Indulgences, 
and  have  special  rights  and  privileges.  The 
law  recognizes  no  such  peculiar  rights,  privi- 
leges, or  claim  to  indulgence.  They  have  no 
rights  but  such  os  are  common  to  all.  They 
have  Just  the  same  right  that  the  rest  of  the 
community  have,  and  no  more.  They  have 
the  right  to  publish  the  truth,  but  no  right 
to  publish  falsehood  to  the  injury  of  others 
with  impunity.  It  is  the  lll>erty  of  the  press 
that  is  guarantied,  not  the  licentiousness.  It 
is  the  right  to  si)eak  the  truth — not  the  right 
to  bear  false  witness  against  your  neighbor." 
And,  quoting  the  following  from  an  B}ngllsh 
case  (King  v.  Burdett  4  Barn.  &  Aid.  95): 
"Some  people  are  very  credulous,  especially 
In  politics,  and  can  readily  believe  any  evil  ■ 
of  their  opponents.  There  must,  therefore, 
be  some  foundation  in  fact  for  the  charges 
made.  •  ♦  •  The  courts  of  other  states 
have  held  that  it  Is  libelous  to  charge  an  of- 
ficer with  having  taken  a  bribe,  or  with  cor- 
ruption, or  with  want  of  integrity.  In  such 
cases  the  publisher  must  stand  ready  to  prove 
the  truth  of  bis  charges,  or  he  will  not  go  uu- 
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whipped  of  Justice."  Here  the  court  cites  a 
great  number  of  cases  In  support  of  Its  posi- 
tion. And  In  speaking  of  the  case  the  deci- 
sion of  which  called  forth  the  newspaper  com- 
ment the  court  said:  "No  one  believed  or 
dared  to  charge  another  with  dishonesty  of 
opinion  or  action,  and  there  was  no  founda- 
tion in  fact  and  In  truth  for  any  such  charge. 
There  was,  therefore,  no  legal  Justification  or 
excuse  for  the  article  that  was  published  by 
the  defendant  He  did  not  dare  attempt  to 
prove  or  claim  that  It  was  true,  but  stood 
route  as  to  that  and  sodeht  to  escape  punish- 
ment on  other  grounds  which  were  untenable. 
He  was  therefore  guilty  of  malice.  He  abused 
the  liberty  of  the  press  and  made  himself 
liable  therefor."  And  finally.  In  closing,  the 
court  says:  "What  Is  herein  said  in  no  man- 
ner whatever  conflicts  with  what  was  said  In 
Marx  &  Haas  Jeans  Clothing  Company  ▼. 
Wat«on,  ](!8  Mo.  133,  67  S.  W.  .Wl.  50  L.  R. 
A.  051.  That  was  a  suit  In  equity  to  enjoin 
a  boycott  and  It  was  held  that  Injunction 
would  not  He  to  restrain  the  utterance  of  a 
libel  or  slander,  or  to  resti-ain  free  speech. 
It  was  held  there,  as  It  is  here,  that'  every 
one  may  speak,  write,  or  publish  whatever 
he  will,  but  Is  responsible  for  tlie  abuse  of 
the  privilege.  That  case,  as  well  as  thi.s. 
holds  that  the  courts  cannot  prevent  a  man 
telling  an  untnith  about  another,  but  their 
power  Is  limited  to  puulshlng  blm  If  he  does 
so." 

I  must  confess  my  utter  Inability  to  un- 
derstand ordinary  English  words.  If  the  court 
did  not  declare  that  the  defendant  presented 
no  legal  Justification  or  excuse  for  the  arti- 
cles published,  because  he  failed  to  establish 
the  truth.  The  court  says:  "But  no  case 
has  been  presented  which  sustolns,  or  tends 
to  sustain,  respondent's  contention  that  the 
truth  is  a  Justification."  I  have  presented 
several,  and  none  have  been  cited  to  the  con- 
trary. And  it  seems  to  me  that  it  Is  conti-ary 
to  the  American  spirit  to  punish  a  man  for 
telling  the  truth.  That  no  case  is  presented 
In  which  the  answer  of  the  respondent  alleges 
the  truth  as  a  Justification,  and  the  court  has 
discharged  him  because  he  proved  the  truth, 
I  concede.  In  the  cases  cited,  where  charges 
were  made  against  the  appellate  tribunal,  the 
court  carefully  calls  attention  to  the  fact  that 
the  charges  are  false  and  makes  explanation 
of  Its  conduct  The  law  up  to  this  time  has  been 
such  that  no  Judge  would  probably  cite  one 
for  publishing  truthful  charges  concemlna; 
him,  unless  he  was  satisfied  that  the  respond- 
ent could  not  or  would  not  undertake  to  prove 
•  his  charges.  This  may  account  for  there  be- 
ing no  case  Just  like  the  one  under  considera- 
tion. I  have  always  understood  that  the  truth 
was  a  perfect  defense  to  actions  of  this  kind. 
That  it  was  not  only  a  right  every  person  had 
to  disclose  the  fact  but  that  It  was  a  duty 
he  owed  to  his  country  to  proclaim  abuses 
when  found  to  exist  In  public  office :  "For  truth 
can  be  outraged  by  silence  quite  as  cruelly 


as  by  speech."  An  exception  Is  said  to  exist 
In  favor  of  Judges,  but  I  know  of  no  good 
reason  why  the  Judicial  department  of  the 
government  should  be  screened  from  the 
searchlight  of  truth,  while  the  officers  of  the 
other  departments  remain  In  Its  glare 

The  court  says  the  "weight  of  authority" 
sustains  the  law  as  so  announced  by  the 
court  and  cites  State  v.  Slorrlll.  State  v. 
Frew,  Myers  v.  State.  Sturoc's  Case.  State 
V.  Shepherd,  and  7  American  and  English  En- 
cyclopedia of  Ijaw.  and  cases.  This  statement 
I  must  flatly  dispute.  Judge  Thomas,  In  his 
recent  work  on  Constructive  Contempts,  says : 
"Out  of  forty-five  states,  the  courts  of  only 
two,  Arkansas  and  West  Virginia,  have  set 
aside  statutes  In  order  to  obtain  Jurisdiction 
to  punish  as  for  a  contempt  a  libelous  news- 
paper publication,  •  •  ♦  and  two  other 
courts,  Georgia  and  Virginia,  have  held  that 
the  court's  Inherent  power  to  pnul'^h  con- 
tempts cannot  be  limited  by  the  legislative 
power;  but  these  cases  did  not  Involve  news- 
paper pubtications.  ♦  •  •  The  courts  In 
these  four  states  have  gone  farther  than  the 
courts  In  any  other  state,  and  they  st^ad 
alone  in  holding  contempt  statutes  containing 
negative  or  restrictive  words  unconstitutional 
in  order  to  exercise  this  extraordinary  power. 
In  these  cases  the  question  of  the  unconsti- 
tutionality of  the  statute  was  squarely  pre- 
sented by  the  record,  and  decided  by  the 
courts.  Another  fact  must  not  be  overlooked 
In  the  examination  of  this  question,  and  that 
Is,  no  court  In  this  country,  or  any  country 
for  that  matter,  ever  set  aside  a  statute  in 
order  to  acquire  Jurisdiction  in  a  contempt 
case  until  the  Supreme  Court  of  Arkansas, 
in  the  Morrill  Case.  In  1855.  did  that"  So 
that  as  this  Insignificant  number  of  cases 
cannot  be  regarded  as  sustaining  the  weight 
of  authority.  It  must  be  that  state  pride  was 
a  very  Important  element  In  Inducing  the 
statement  from  my  Brother  GDNTER. 

I  do  not  contend  that  one  who  In  open 
court  charges  a  Judge  with  corruption  may 
Justify  his  act  by  proof  that  his  charge  Is 
true ;  but  I  do  contend  that  when  the  alleged 
contempt  consists  of  the  publication  in  a 
newspaper  of  defamatory  accusations,  such 
publication  is  not  contempt  bnt  libel,  and 
that  the  Constitution  Intervenes  to  prevent 
that  offense  from  being  tried  by  Judges  who 
are  smarting  under  a  sense  of  Injnry,  and  that 
when  a  court  takes  cognizance  of  a  newspa- 
per libel,  either  directly  or  remotely  connect- 
ed with  a  pending  case,  upon  the  ground  that 
the  publication  was  calculated  and  Intended 
to  Influence  Its  action.  It  ought  nevertheless, 
to  prosecute  and  convict  only  for  the  con- 
tempt and  not  for  the  libel,  and  that  so  far 
as  the  libel  Is  concerned,  the  truth  Is  always 
a  Justification,  no  matter  what  the  court  is 
pleased  to  call  the  offense.  I  do  not  approve 
of  the  decision  in  State  ▼.  Shepherd,  from 
which  I  have  quoted,  in  so  far  as  It  declares 
the  court's  Jurisdiction;  but  I  regard  it  as 
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very  much  nearer  correct  than  the  decision 
In  this  cnse.  For  In  that  case  the  defendant 
was  punished  for  publishing  a  false  charge 
against  the  court,  while  in  this  case  it  is  held 
that  a  person  is  guilty  of  contempt,  even 
though  the  charges  may  be  true.  The  theory 
upon  which  Is  based  the  doctrine  that  the 
truth  Is  not  a  defense  Is  stated  by  counsel 
for  the  people  In  the  case  Stuart  v.  People, 
supra,  when  he  said,  referring  to  the  pro- 
vision of  the  Constitution  which  provides 
that  the  truth  may  bi  given  In  evidence: 
"This  provision  of  the  Constitution  only  re- 
lates to  criminal  prosecutions,  and  the  truth 
rony  be  given  in  evidence  In  such  prosecu- 
tions; bat  In  a  proceeding  for  contempt  this 
cannot  be  done,  and  ought  not  to  be,  because 
it  Is  not  considered  as  afTectlng  the  Individu- 
al, but  the  court  Whether  the  publication 
was  true  or  false  Is  immaterial  because  the 
court,  as  a  court,  must  be  protected,  whether 
right  or  wrong."  But  this  doctrine,  though 
captivating,  was  repudiated  by  the  court,  and 
has  found  lodgment  in  none  of  the  Reports 
of  this  country ;  and  I  trust  Its  lodgment  here 
Is  but  temporary.  Even  in  Arkansas,  where 
we  And  the  first  decision  declaring  the  In- 
herent power  of  the  court  to  punish  for  this 
character  of  contempts,  and  holding  the  legis- 
lative enactment  void  which  regulated  the 
punishment  and  procedure,  this  doctrine  does 
not  germinate;  for  this  language  appears  in 
Neel  V.  State,  0  Ark.  259,  60  Am.  Dec  209 : 
"But  while  the  segis  of  the  law  Is  so  thrown 
over  the  judge.  It  finds  no  pleasure  In  him 
when  he  proves  recreant  to  the  high  trust  re- 
posed In  him ;  for.  In  the  language  of  one  of 
its  oracles  (Sergeant  Hawkins) :  'If  a  Judge 
will  so  far  forget  the  honor  and  dignity  of 
bis  post  as  to  turn  solicitor  In  a  cause  which 
he  Is  to  judge,  and  privately  and  extrajudici- 
ally tamper  with  witnesses,  or  labor  jurors, 
be  hath  no  reason  to  complain  If  he  be  dealt 
with  according  to  the  capacity  to  which  he  bo 
basely  degrades  himself.'"  In  repudiating 
the  doctrine  the  Illinois  court  said:  "If  a 
judge  be  libeled  by  the  public  press,  he  and 
his  assailant  should  be  placed  on  equal 
grounds,  and  their  common  arbiter  should  be 
a  Jury  of  the  country."  And  again,  in  People 
V.  Storey,  supra,  the  court  said :  "The  theory 
of  government  (British)  requiring  royalty  to 
be  Invested  with  an  imaginary  perfection 
which  forbids  question  or  discussion  Is  dia- 
metrically opposed  to  our  theory  of  popular 
government.  In  which  the  utmost  latitude  and 
freedom  of  discussion  of  business  affecting 
the  public  and  the  conduct  of  those  who  fill 
positions  of  public  trust  that  is  consistent 
with  truth  and  decency  Is  not  only  allowable 
but  essential  to  the  public  welfare:"  This 
doctrine  does  not  thrive  In  Pennsylvania ;  for 
we  find  the  Supreme  Court  of  that  state  as- 
serting. In  Ex  parte  Stelnman,  supra:    "We 
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need  not  say  that  the  case  Is  altered,  and 
that  it  Is  now  the  right  and  duty  of  a  lawyer 
to  bring  to  the  notice  of  the  people  who  elect 
the  Judges  every  instance  of  what  he  believes 
to  be  corruption  or  partisanship."  Judge 
Thompson  was  not  seduced  by  the  pleasing 
doctrine;  for  he  says:  "It  Is,  moreover,  to 
be  observed  that  In  states  where,  as  In  Colo- 
rado, the  people  elect  their  judges.  It  is  in 
accordance  with  the  spirit  of  our  institutions 
that  the  newspaper  press  should  possess  the 
same  right  to  criticise  the  conduct  of  the 
Judges  which  they  possess  to  criticise  the  con- 
duct of  any  other  offlclal."  Nor  was  the  edi- 
tor of  the  Central  Law  Journal  led  astray. 
He  observes:  "The  Judiciary  are  but  men, 
and  tlierefore  as  open  to  corrupting  Influences 
as  those  in  control  of  any  other  of  the  co- 
ordinate branches  of  the  government,  and, 
like  them,  need  the  deterring  influence  of 
free  public  criticism."  And  In  Wisconsin — 
Wisconsin,  upon  which  we  so  Implicitly  rely 
for  our  assertion  of  the  high  prerogative  pow- 
er, and  whose  judgments  we  so  often  miscon- 
strue— does  not  relish  the  doctrine;  for  Its 
Judges  say.  In  Re  Ashbaugb,  supra :  "Under 
such  a  rule  the  merits  of  a  sitting  Judge  may 
be  rehearsed,  but  as  to  bis  demerits  there 
must  be  profound  silence.  In  our  judgment 
no  such  divinity  'doth  hedge  olwut  a  judge.' 
Certainly  not  when  he  is  a  candidate  for  pub- 
lic office."  Justice  Brewer,  when  judge  of  the 
Supreme  Court  of  Kansas,  denounced  the 
doctrine;  for  he  said.  In  Re  Pryor,  supra: 
"For  no  judge  and  no  court,  high  or  low.  is 
beyond  the  reach  of  public  and  Individual 
criticism."  With  Wharton  the  doctrine  does 
not  find  favor ;  for  he  affirms :.  "  We  can  con- 
ceive not  only  of  a  weak  judge  who  dreads  In- 
timidation, bat  of  a  corrupt  Judge  who  dreads 
exposure.  To  give  a  bad  and  bold  man  of 
this  class  an  engine  so  potent  as  this  is  to 
take  away  one  of  the  few  means  by  which  he 
can  be  exposed." 

The  court  made  a  mistake  In  instituting 
the  proceeding;  a  mistake  in  holding  that  an 
affidavit  la  not  essential  to  its  Jurisdiction: 
a  mistake  In  holding  that  the  acts  of  the  re- 
spondent constituted  contempt.  But  infinitely 
greater  than  these  was  the  mistake  it  made 
in  holding  the  truth  to  be  immaterial;  for, 
aside  from  the  fact  that  It  denied  to  the  re- 
spondent Important  constitutional  rights.  In 
the  very  nature  of  things,  those  who  before 
believed  the  charges  to  be  true  are  now  con- 
firmed In  their  belief,  and  those  who  did  not 
believe  them  now  have  their  confidence  In  the 
court  shaken  solely  because  of  the  action  of 
the  court  in  refusing  the  respondent  a  hear- 
ing, and  denying  him  the  right  to  offer  proof 
in  support  of  the  charges,  and  In  holding  that 
It  Is  entirely  Immaterial  whether  the  matter 
published  is  true  or  false. 
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BURTON  ▼.  GRAHAM. 
(Supreme  Court   of  Colorado.    Feb.   5,    1906.) 

1.  Venue— Privilege— Waivee. 

Under  Civ.  Ck>de,  $  25,  providing  that  ac- 
tions to  foreclose  mortgages  shall  be  tried  in 
the  county  in  which  the  property  is  located, 
the  right  to  have  the  action  tried  in  that 
county  is  a  privilege  which  is  personal  to  the 
mortgagor  and  which  may  be  waived  by  fail- 
ure to  assert  it. 

(Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent.  Dig.  Venue,  {  40.] 

2.  Same- Acts  Constitutino  Waivkb. 

Under  Civ.  Code,  $  25,  providing  that  ac- 
tions to  foreclose  mortgages  shall  be  tried  in 
the  county  in  which  the  property  is  located, 
the  failure  of  defendant  in  such  an  action 
brought  in  a  county  other  than  that  in  which 
the  property  was  located  to  assert  bis  right 
to  have  the  place  of  trial  changed  until  more 
than  80  days  after  he  had  entered  a  general 
appearance  was  a  waiver  of  that  right. 

Appeal  from  District  Court,  Pueblo  Cotin- 
ty;  John  H.  Vorbees,  Judge. 

Action  by  W.  L.  Graham,,  as  trustee,  and 
others,  against  Bryon  B.  Burton.  From  a 
Judgment  (or  plaintiffs,  defendant  appeals. 
Afllrmcd. 

Jas.  T.  Locke,  for  appellant  Devlne  & 
Dubbs,  for  appellees. 

OABBERT,  C.  J.  Appellees  commenced 
an  action  in  the  district  court  of  Pueblo 
county  to  foreclose  a  mortgage  upon  lands 
situate  In  the  county  of  Fremont  To  this 
action  appellant  was  made  party  defendant 
The  complaint  was  filed  on  the  2Gth  day  of 
January,  1901.  Thereafter  the  defendant  ap- 
peared and  filed  a  general  demurrer  on  the 
lltb  day  of  March,  1901,  and  on  the  31st  day 
of  May  following  filed  a  motion  to  change  the 
place  of  trial  to  the  county  of  Fremont  upon 
the  ground  that  the  real  property  described 
in  the  mortgage  was  wholly  situate  within  the 
county  of  Fremont.  This  motion  was  denied. 
Subsequently  such  proceedings  were  had  that 
final  Judgment  was  rendered  In  the  action. 
Defendant  brings  the  case  here  for  review  on 
error. 

Section  26  of  our  Civil  Code  provides  that 
actions  for  the  foreclosure  of  mortgages  on 


real  property  shall  be  tried  in  the  county  in 
which  such  property  is  located.  The  fact  that 
the  action  was  brought  in  a  county  other  than 
the  one  in  which  the  real  property  was  sit- 
uate did  not  affect  the  jurisdiction  of  the 
court  to  hear  and  determine  the  case  unless 
the  defendant  moved  to  change  the  place  of 
trial.  The  defendant  had  the  right  if  he  saw 
fit  to  exercise  it  to  have  the  cause  transferred 
to  the  district  court  of  Fremont  county.  This 
was  a  personal  privilege  and  not  a  vested 
right  which  he  could  assert  or  waive  at  bis 
election.  4  Enc.  PI.  &  Pr.  383.  If,  then.  In 
the  circumstances  of  this  case,  he  waived  that 
privilege,  the  trial  court  did  not  err  In  refus- 
ing to  change  the  place  of  trial.  It  has  been 
repeatedly  held  that  unless  the  defendant  in 
an  action  brought  In  a.  county  other  than 
where  it  may  be  tried,  asserts  his  privilege  in 
apt  time  to  change  the  place  of  trial  to  the 
county  provided  by  the  Code,  such  privilege 
Is  waived.  What  Is  considered  "apt  time" 
must  be  determined  by  the  circumstances  of 
each  particular  case  In  which  the  question 
arises.  It  would  be  impossible  to  formnlate  a 
rule  which  would  serve  as  a  guide  in  all  cases. 
The  defendant  entered  a  general  appearance, 
indicating  no  intention  whatever  to  exercise 
his  right  to  have  the  place  of  trial  changed  to 
the  county  of  Fremont  .  He  took  no  steps  to 
bring  that  matter  to  the  attention  of  the 
court  or  advised  the  plalntlfTs  in  the  action 
that  he  Intended  to  assert  bis  right  under  the 
code  until  upwards  of  eighty  days  thereafter. 
This  would  certainly  Indicate  a  purpose  on 
his  part  to  submit  the  case  in  all  its  phases 
to  the  court  in  which  the  action  was  brought 
We  are  therefore  of  the  opinion  that  In  the 
circumstances  of  this  case  the  defendant 
waived  his  right  to  a  change  of  the  place  of 
trial,  and  the  court  did  not  err  in  overruling 
his  motion  for  such  change.  Fletcher  et  al. 
V.  Stowell,  17  Colo.  94,  28  Pac.  326;  Smith  ▼. 
Morrill,  12  Colo.  App.  233,  55  Pac.  824. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Affirmed. 

STEELE  and  CAMPBELL,  33.,  concur. 


Digitized  by 


Google 


Colo.) 


BPEARS  T.  PECHSTEIN. 


979 


(36  Colo.  328) 

SPEARS  et  al.  v.  PBCHSTBIN  et  al. 
(Supreme  Court  of  Colorado.    Feb.   5,   1906.) 

1.  PuiADiHQ— Complaint— Waivbs    of    Ob- 
jections—Ans  web.  . 

Where  the  caption  of  a  complaint  desig- 
nated U.  S.  and  T.  S.  as  partners  under  the 
firm  name  of  S.  &  S.,  and  the  action  was  up- 
on a  contract  purporting  to  have  been  signed 
by  S.  &  8.,  and  the  complaint  alleged  that 
defendants,  partners  as  S.  &  S.,  made  the  con- 
tract, the  absence  of  any  positive  averment  in 
the  complaint  of  the  existence  of  the  partner- 
ship was  waived  by  an  .answer  reciting  that 
"defendants  make  defense,"  etc. 

2.  Appeal  —  Review  —  Failubb  to  Except — 
Jttdokent. 

In  the  absence  of  an  exception  to  the 
Judgment  the  sufficiency  of  the  evidence  to 
sustain  it  cannot  be  considered  on  appeal. 

Appeal  from  Teller  County  Court;  Albert 
8.  Frost,  Judge. 

Action  by  O.  A.  Pechstein  and  another 
against  H.  H.  Spears  and  another.  From  a 
Judgment  Id  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

Chas.  C.  Butler,  for  appellants. 

GUNTER,  J.  This  was  an  action  by  ap- 
pellees against  appellants,  and  resulted  in  a 
money  Judgment  for  appellees,  to  review 
which  Judgment  defendants  below  bring  this 
appeal. 

It  Is  insisted  that  the  amended  complaint 
is  fatally  defective  In  not  averring  the  ex- 
istence of  the  partnership  sued  on,  and 
against  which  Judgment  was  taken.  It  Is 
further  contended  that  there  was  an  absence 
of  evidence  of  the  existence  of  such  partner- 
ship. The  caption  of  the  complaint  designa- 
ted H.  H.  Speara  and  T.  C.  Spears  as  co- 
partners under  the  firm  name  of  Spears  & 
Spears.  The  action  was  upon  a  contract  pur- 
porting to  have  been  signed  by  Spears  & 
Spears.  The  complaint  alleged  that  defend- 
ants, which,  when  the  caption  of  the  com- 
plaint was  looked  to,  meant  H.  H.  Spears 
and  T.  C.  Spears,  copartners  as  Spears  & 
Spears,  made  the  contract  sued  upon.  The 
complaint  thus  In  effect  alleged  that  H.  H. 
Spears  and  T.  C.  Spears,  as  copartners  imder 
the  firm  name  of  Spears  &  Spears,  made  the 
contract.  This  clearly  disclosed  that  the  ac- 
tion was  against  H.  H.  Spears  and  T.  C. 
Spears,  copartners  as  Spears  &  Spears,  and 
was  an  averment,  at  least  by  way  of  recital, 
of  the  existence  of  the  copartnership  sued. 
This  amended  complaint  was  not  questioned 


by  motion  or  otherwise,  but  defendants  an- 
swered. The  answer  recites  that  the  de- 
fendants come  by  their  attorney  and  make 
defense.  The  answer  In  effect  said  that  H. 
H.  Spears  and  T.  0.  Spears,  copartners  as 
Spears  &  Spears,  appeared  as  defendants. 
It  is  apparent  from  the  pleadings  that  both 
sides  understood  that  the  defendants  were 
proceeded  against  as  partners  under  the  name 
of  Spears  &  Spears,  and  the  absence  of  a 
positive  averment  in  the  complaint  of  the 
existence  of  the  partnership  was  certainly 
nothing  more  than  an  Irregularity,  which 
was  waived  by  answering  over,  and  was  with- 
out prejudice  to  any  rights  of  defendants. 

It  is  said  there  was  no  evidence  of  the  ex- 
istence of  the  partnership.  The  contract 
sued  on  was  for  about  $1,500  worth  of  cigars. 
The  contract  was  signed  "Spears  &  Spears, 
by  T.  C.  Spears."  Plaintiff  shipped  the 
goods  pursuant  to  contract  to  Spears  & 
Spears  at  their  store.  There  plaintiffs'  agent, 
after  the  arrival  of  the  goods,  saw  and  talked 
with  the  other  meml>er  of  the  Ann  of  Spears 
&  Spears,  Henry  Spears.  The  goods  were 
received  by  the  firm,  one-balf  of  their  pur- 
chase price  was  paid  by  the  firm,  and  such  of 
the  goods  as  had  not  been  sold  and  the  pro- 
ceeds appropriated  by  the  firm  was  In  their 
possession  at  the  time  of  the  Institution  of 
this  action.  If  there-  was  any  doubt  about 
original  authority  to  make  the  contract  of 
purchase,  the  evidence  clearly  showed  that 
It  was  ratified  by  the  firm,  and  that  the  goods 
covered  by  the  contract  were  received  by  the 
firm.  But,  aside  from  this,  there  was  no 
exception  to  the  judgment  which  precludes 
our  considering  the  sufficiency  of  the  evidence 
to  sustain  it 

In  the  course  of  the  trial  application  was 
made  for  leave  on  the  part  of  defendants  to 
amend  th^ir  answer  and  set  up  an  affirmative 
ground  of  defense.  This  the  court  declined 
to  permit.  No  affirmative  showing  was  made 
to  sustain  the  application.  So  far  as  the 
facts  appear,"  Incidentally  the  court  exercised 
its  discretion  wisely.  Certainly  we  cannot 
say  that  it  abused  Its  discretion. 

Objection  is  made  to  the  rulings  of  the 
court  excluding  certain  evidence.  We  find 
no  prejudicial  error  in  such  rulings. 

The  Judgment  was  clearly  a  righteous  one, 
and  should  t>e  affirmed. 

OABBERT,  0.  J.,  and  MAXWELIj,  J.,  con- 
cur. 
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(36  Colo.  238) 

MORTGAGE    TRUST    CO.    OP    PENNSYL- 
VANIA V.  ELLIOTT. 

(Supreme  Court  of  Colorado.    Feb.   6.   1906.) 

1.  EvinENCE— Best  Evidence— Lost  Papebs 
— Seconoabt  Evidence— Sufficiency  of 
Pbeoicatb. 

Where,  in  an  action  on  a  note,  there  was 
eyidence  of  its  existence,  its  loss,  and  of  a 
diligent  search  therefor,  including  a  search  in 
the  office  of  the  attorney  where  it  presumably 
would  have  been  found,  it  was  proper  to  ad- 
mit secondary  evidence  of  its  contents. 

I  Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent.  Dig.  Evidence,  §S  5812,  617.] 

2.  Appeal— Review— Pbesentation  of  Ques- 
tion IN  Tbial  Coubt. 

The  defense  of  laches  cannot  be  made  for 

the  first  time  on  appeal. 

Error  to  District  Court,  Saguache  County ; 
Jesse  G.  Northcutt,  Judge. 

Action  by  the  Mortgage  Trust  Company 
of  Pennsylvania  against  D.  J.  Elliott,  as  ad- 
ministrator of  the  estate  of  William  B.  Clan- 
cy, deceased.  Judgment  in  favor  of  defend- 
ant, and  plaintiff  brings  error.    Reversed. 

On  May  10,  1889,  the  plaintiS  In  error 
filed  In  the  county  court  of  Costilla  county  a' 
note  for  ^IfiW,  datid  July  3,  A.  D.  18S8,  due 
July  3,  A  D.  1893,  together  with  a  deed  of 
trust  given  to  secure  the  payment  of  the 
same,  against  the  estate  of  William  B. 
Clancy,  deceased,  which  was  then  in  process 
of  administration  -in  said  court  On  July 
29,  1889,  a  bearing  was  bad  and  tbe  claim 
disallowed.  Thereupon  the  claimant  per- 
fected an  appeal  to  tbe  district  court  of  Cone- 
Jos  county,  which,  on  motion  of  the  adminis- 
trator, was  dismissed.  On  appeal  to  tbe  Sur 
preme  Court  tbe  Judgment  of  dismissal  was 
reversed.  Mortgage  Trust  Co.  v.  Elliott,  19 
Colo.  394,  35  Pac.  914.  After  the  cause  was 
remanded  a  change  of  venue  was  taken  to 
the  district  court  of  Saguache  county.  On 
June  14,  1000,  tbe  cause  came  on  for  trial 
before  a  Jury.  It  appearing  that,  pending 
the  procpedlngs  as  aforesaid,  the  original 
papers  were  lost,  copies  were  offered  in  evi- 
dence. A  certifled  copy  of  the  deed  of  trust 
was  admitted,  but  a  copy  of  the  note  exclud- 
ed, and,  on  motion  of  the  administrator.  Judg- 
ment of  nonsuit  was  entered.  To  this  Judg- 
ment of  dismissal  this  writ  of  error  Is  prose- 
cuted. 

R.  H.  Gllmore,  for  plaintiff  In  error. 
Charles  M.  Cortell,  for  defendant  in  error. 

GODDARD,  J.  (after  stating  tbe  facts). 
1.  Tbe  only  question  presented  by  tbe  record 
Is  whether  tbe  trial  court  erred  In  excluding 
the  copy  of  the  note  offered  In  evidence, 
and  in  rendering  Judgment  of  nonsuit;  in 
other  words,  whether  tbe  existence  and  exe- 
cution of  the  note,  its  loss,  and  sufficient 
diligence  of  search  were  shown  to  entitle 
claimant  to  introduce  secondary  evidence  of 
its  contents.    The  proof  offered  upon  tbese 


points  was  in  brief  as  follows:  A  letter 
written  by  W.  J.  Clark,  who  negotiated  the 
loan,  was,  by  stipulation  of  counsel,  admitted 
in  evidence.  He  therein  stated,  among  other 
things,  that  be  remembered  being  present 
when  tbe  papers  were  signed  and  acknowl- 
edged, and  that  the*  notes  and  deed  were 
signed  at  tbe  same  time  tbey  were  acknowl- 
edged, and  that  "both  parties  were  present 

•  *  •  Mrs.  Clancy  took  an  equal  part 
with  ber  husband  in  signing  all  tbe  papers. 

•  •  •  As  Mrs.  Clancy  was  present  I  had 
ber  sign  tbe  deed  and  notes.  •  •  •  The 
new  deed  was  signed  by  both  Mr.  and  Mrs. 
Clancy."  In  addition  to  this  testimony,  a 
certifled  copy  of  the  deed  of  trust  signed  and 
acknowledged  by  Clancy  *as  admitted  in 
evidence,  which  recited :  "Whereas,  the  said 
William  B.  Clancy  and  E^rankle  Clancy  have 
executed  their  Joint  promissory  note,"  and 
then  proceeded  fully  to  describe  tbe  same. 
The  existence  and  loss  of  the  note  were 
shown  by  testimony  of  tbe  witnesses  Lipe, 
Clemes,  and  Gllmore.  Without  noticing  their 
evidence  in  detail,  it  sufficiently  appears 
therefrom  that  the  original  was  in  their  pos- 
session at  a  certain  time  and  that  a  dili- 
gent and  unavailing  search  was  made  for  the 
same  in  their  respective  offices,  and  Mr.  Gil- 
more  testifies  that  be,  as  attorney,  received 
tbe  note  for  tbe  purpose'  of  this  litigation 
from  Mr.  Clemes,  and  that  be  never  returned 
It  to  Mr.  Clemes  or  tbe  general  office,  and 
that  tbe  same  was  in  bis  possession  in  1890 
at  tbe  time  the  case  was  set  for  trial  in  tbe 
district  court  of  Conejos  county.  He  also 
testified  as  to  diligent  efforts  to  find  the  note, 
including  a  thorough  search  of  bis  office 
where,  under  the  circumstances,  It  was  pre^ 
sumed  .to  be.  We  think  all  the  requirements 
of  tbe  law  essential  to  the  admission  of  sec- 
ondary evidence  were  complied  with.  Bruna 
T.  Clase,  9  Colo.  225.  11  Pac.  79 ;  Brevoort  v. 
Hughes,  10  Colo.  App.  379,  50  Pac.  1050 ;  Mur- 
ray V.  Buchanan,  7  Blackf.  (Ind.)  549 ;  Bouldin 
V.  Massle,  7  Wheat  122,  154,  5  L.  Ed.  414; 
1  Greenleaf  on  Ev.  f  558.  Mr  Greenleaf 
states  tbe  rule  as  follow^:  "If  tbe  instru- 
ment Is  lost  the  party  is  required  to  give 
some  evidence  that  such  a  paper  once  exlst- 
pd,  though  slight  evidence  Is  sufficient  for 
this  purpose,  and  that  a  bona  fide  and  dili- 
gent search  has  been  unsuccessfully  made  in 
tbe  place  where  it  is  most  likely  to  be  found, 
if  the  nature  of  tbe  case  admits  such  proof." 

2.  Counsel  for  defendant  In  error  Insists 
that  the  Judgment  should  be  sustained  be- 
cause of  laches  on  tbe  part  of  plaintiff  In 
error  In  prosecuting  tbe  action.  Suffice  it 
to  say  that  this  question  was  not  presented 
to,  nor  passed  upon  by,  tbe  court  below.  Tbe 
party  against  whom  such  defense  is  sug- 
j;ested  ought  to  have  full  and  ample  oppor- 
tunity to  explain  tbe  reasons  of  such  delay 
as  may  have  occurred.  Hagerman  t.  Bates, 
24  Colo.  71,  49  Pac.  139. 

The  other  points  relied  upon  by  counsel  for 


Digitized  by 


Google 


«eIo.) 


IfOGENSON  ▼.  ZUBLEB. 


981 


appellee  to  sustain  the  Judgment  of  tbe  conrt 
are  not  properly  before  us  for  consideration. 
Tbe  conrt  below  predicated  Its  action  In  en- 
tering Judgment  of  nonsuit  solely  upon  the 
(TTonnd  tUat  the  proof  of  the  execution  of  the 
instrument  and  Its  loss  was  insufficient  to 
Justify  the  admission  of  the  copy  of  the  note 
In  evidence.  In  this  we  think  the  court 
«rred. 

The  Judgment,  therefore,  will  be  reversed, 
and  the  cause  remanded. 

Reversed. 

OABBEBT,  0.  X,  and  BAILBT,  X,  concnr. 


<W  Goto.  235) 

MOGENSON  V.  ZUBLEB. 
<Sapreme  Ck>urt  of  Colorado.    Beb.   5,  lOOa) 

1.  APPEAI^-UBVIEW— CONFLICTINO  EVIDENCE. 

Fin(tliiin<  bnsed  on  ronllicting  evidence  will 
not  be  disturbed  on  appeal. 

2.  Saue— Failubb  to  Ubox  Onjicnoii  Be- 
low. 

Wh^re  a  case  was  tried  before  a  referee 
on  tlie  theory  that  he  was  authorized  to  re- 
port findings  of  fact,  and  he  did  so,  and  no 
objection  to  his  so  doing  was  filed  in  tbe  trial 
court,  any  objection  to  tbe  findings  of  tbe 
rereree,  on  the  ground  that  he  was  not  so 
aulliorized  by  the  order,  was  waived. 

[Ed.  Note. — For  cases  In  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  ||  1330-1332.] 

8.  Judgment  —  Pabol  Evidence  —  EIxpi^ana- 
noN  or  Decree. 

Wliere  the  terms  of  a  divorce  decree  were 
foil  and  complete  in  their  bearing  on  the  prop- 
erty rights  of  the  parties,  it  was  proper,  m 
«  subsequent  action  by  the  divorced  wife  for 
an  accounting  of  the  oi>eration  of  a  mine, 
to  exclude  parol  evidence  of  a  conflicting  con- 
temporaneous agreement. 

Appeal  from  District  Conrt,  San  Miguel 
County;  Tberon  Stevens,  Judge. 

Snit  by  Mnttie  J.  Zubler  against  Frank  P. 
Mogenson.  From  a  Judgment  In  favor  of 
plalntier,  defendant  appeals.    Affirmed. 

R.  H.  Wilson  and  C  E.  Reed,  for  appel- 
lant   Hogg  &  Watson,  for  appellee. 


OUNTER,  X  Action  for  an  accounting; 
referee  to  take  evidence  and  report  findings 
•of  fact;  a  report  in  favor  of  plaintiff  (appel- 
lee); its  approval  and  Judgment  for  plaintiff 
In  accordance  therewith;  from  which  Judg- 
ment is  this  appeal. 

Tlie  disposition  of  the  appeal  depends  upon 
whether  certain  note  credits  claimed  by  de- 
fendant (appellant)  in  the  accounting  were 
properly  rejected.  These  contested  credits 
-consisted  of  three  notes,  two  each  *n  the  sum 
of  $600,  and  a  tnird  in  the  sum  of  $1,091. 
Plaintiff  and  defendant  were  at  one  time  bus- 
band  and  wife.  Plaintiff  Instituted  an  ac- 
tlon  for  divorce.  In  consideration  of  a  prop- 
erty settlement,  the  terms  of  which  were  em- 
bodied in  a  written  contract,  of  date  July 
15th,  tbe  action  was  dismissed.  By  this  set- 
■^Itrnfnt  plalntifl  became  an  owner  with  de- 


fendant in  certain  mining  property.  This 
property  was  thereafter  operated  by  defend- 
ant upon  tbe  Jolut  account  of  plaintiff  and 
himself.  When  this  property  bad  been  so 
operated  about  one  year,  defendant  institut- 
ed an  action  for  divorce  against  plaintiff  and 
obtained  a  decree  of  absolute  divorce.  This 
decree  adjusted  all  property  rights  between 
plaintiff  and  defeudiiiit  by  continnlng  them 
as  the  parties  by  agreement  had  fixed  them 
in  the  above  contract  of  July  15th.  Im- 
mediately after  the  rendition  of  the  decree, 
plaintiff  Instituted  the  present  proceeding 
against  defendant  for  an  accounting  of  tlie 
operation  of  the  mine  on  this  Joiut  account 
The  three  notes  above  mentioned  defendant 
claimed  should  he  allowed  him  as  credits  In 
the  accounting  on  operation  of  the  mine  on 
Joint  account  By  the  contract  of  July  I'lth 
defendant  expressly  agreed  to  pay  the  two 
$G0O  notes  out  of  bis  ludivldual  assets.  As 
to  the  $1,091  note,  this  had  been  given  before 
plaintiff  acquired  any  Interest  In  the  mine, 
and  before  the  beginning  of  the  oi>eration  of 
the  mine.  While  the  note  was  signed  by 
both  tbe  plaintiff  and  tbe  defendant  the  pro- 
ceeds were  used  on  the  ludivldual  account  of 
tbe  defendant  Further,  it  was  secured  on 
the  Individual  property  of  tbe  defendant 
Apparently  plaintiff,  with  reference  to  de- 
fendant was  hut  a  surety  on  the  note;  cer- 
tain it  is  there  was  no  implied  authority  for 
defendant  to  charge  payment  of  this  note 
to  the  operating  expenses  of  the  mine.  It  is 
claimed,  however,  by  defendant  that  short- 
ly after  he  began  the  operation  of  tbe  mine 
on  Joint  account  discovering  the  opposition 
of  the  plaintiff  to  the  payment  of  the  three 
notes  out  of  tbe  proceeds  of  ttie  operation 
of  tbe  mine,  be  refused  to  ran  tbe  mine  fur- 
ther, unless  plaintiff  consented  to  such  mode 
of  payment  which  she  did  and  in  considera- 
tion thereof  be  continued  to  operate  the 
mine,  and  in  pursuance  thereof  so  paid  the 
notes.  There  was  evidence  for  defendant 
that  such  agreement  was  made.  There  was 
evidence  for  the  plaintiff  that  no  such  agree- 
ment was  ever  made.  A  conflict  in  evidence 
was  thus  presented.  The  referee  found 
thereon  for  the  p'lainttff.  The  finding  was 
approved  by  tbe  lower  court-  We  are  bound 
thereby. 

Some  contention  is  made  In  tbe  briefs  that 
the  order  of  reference  did  not  authorize  find- 
ings of  fact  but  simply  empowered  the  ref- 
eree to  report  the  evidence.  While  we  do 
not  concede  that  the  order  was  too  narrow 
to  permit  findings  of  fact  yet  if  it  was.  It 
is  now  too  late  to  raise  the  question.  The 
case  was  tried  before  the  referee  on  the  the- 
ory that  be  was  authorized  to  report  findings 
of  fact  When  be  made  his  report  to  the 
district  court  it  expressly  raabodied  findings 
of  fact  and  no  exception  was  filed  to  it  on 
that  ground  in  that  court  The  report  was 
not  objected  to  on  that  ground  in  that  court 
Even  In  preparing  the  abstract  herein  for 
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ase  on  this  review,  the  absence  of  Intention 
to  make  this  objection  is  manifest  There 
this  recital  appears:  "Referred  by  the  dis- 
trict Judge  to  M.  L.  Brown,  referee,  to  talte 
evidence  and  maice  his  findings  upon  the  law 
and  facts."  We  repeat,  if  there  was  any- 
thing in  this  objection,  it  was  waived.  The 
terms  of  decree  of  divorce  were  full  and  com- 
plete in  their  bearing  on  the  pre-existing 
property  rights  of  the  parties.  Therefore 
the  court  was  right  in  excluding  an  attempt 
to  introduce  parol  testimony  of  a  contempo- 
raneous agreement  in  conflict  with  the  terms 
of  the  decree.  There  Is  nothing  in  the  de- 
cree of  divorce  affecting  the  rights  of  the 
parties  hereto  in  the  matter  of  the  account- 
ing here  involved. 

The  credits  claimed  on  account  of  the 
above  notes  ace  the  questions  to  which  coun- 
sel especially  address  themselves,  and  are  the 
important  ones  in  the  case.  Error,  however, 
Is  claimed  as  to  certain  other  items  in  the 
accounting,  minor  in  amount  Some  of  these 
items  are  payments  of  interest  on  the  above 
notes,  and  are  disposed  of  by  the  ruling  on 
the  notes.  As  to  the  other  items,  we  cannot 
say,  as  the  evidence  comes  to -us  in  the  ab- 
stract that  any  of  them  was  improperly  al- 
lowed. 

Judgment  affirmed. 

OODDARD  and  MAXWELL,  JJ.,  concur. 


(73  Kan.  261) 

GIBSON  V.  JOHNSON. 
(Supreme  Court  of  Kansas.    March  10,  1900.) 

QuiETiNO  Title  — Action  bt  Mobtoaqob— 

Grounds. 

The  law  does  not  permit  a  mortgagor  to 
quiet  title  airainst  the  holder  of  liis  mortgagor 
on  the  naked  ground  that  the  rigtit  to  foreclose 
the  mortgage  has  become  barred  by  the  statute 
of  limitations. 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Rawlins  County; 
A.  C.  T.  Geiger,  Judge. 

Action  by  Solomon  Johnson  against  Charles 
E.  Gibson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Chambers  &  Chambers  and  G.  Webb  Ber- 
tram, for  plaintiff  in  error.  J.  P.  Noble,  for 
defendant  in  error. 

BURCH,  J.  This  proceeding  in  error  arises 
from  an  action  to  quiet  title  brought  under 
the  provisions  of  section  594  of  the  Code  ot 
Civil  Procedure.  The  answer  admitted  the 
allegation  of  the  petition  that  the  defendant 
claimed  an  adverse  interest  in  the  land  and  de 
8crit>ed  such  Interest  as  one  created  by  a 
mortgage  given  by  the  plaintiff  to  secure 
bis  unpaid  note  held  by  the  defendant  Facta 
alleged  in  the  petition  not  admitted  by  the 
answer  were  denied,  and  the  prayer  was 
merely  that  the  defendant  be  allowed  to  de- 
part from  the  court  without  costs.    The  re- 


ply admitted  the  execution  of  the  note  and 
mortgage,  but  asserted  that  the  defendant's 
right  to  recover  upon  them  was  barred  by 
the  statute  of  limitations.  A  demurrer  to 
the  reply  was  overruled,  and  an  objection  to 
the  Introduction  of  testimony  suffered  the 
same  fate.  Evidence  responsive  to  the  pialn- 
tUTs  pleadings  was  demurred  to  without 
avail.  .  A  new  trial  was  refused,  and  Judg- 
ment was  rendered  for  the  plaintiff  quieting 
his  title  against  the  defendant's  mortgage, 
and  ordering  that  instrument  canceled  of 
record.  The  legal  propriety  of  these  proceed- 
ings depends,  of  course,  upon  the  use  made 
of  the  statute  of  limitations.  Had  the  plain- 
tiff been  obliged  to  state  the  facts  constituting 
his  cause-  of  action  he  must  have  shown  that 
the  defendant  claims  an  interest  in  the  prem- 
ises under  a  .mortgage  given  by  the  plaintiff, 
that  more  than  five  years  have  elapsed  since 
a  canse  of  action  accrued  to  the  defendant 
upon  such  mortgage,  and  that  no  action  has 
been  brought  to  enforce  it;  the  legal  conclu- 
sion being  that  because  it  is  barred  by  the 
statute  of  limitations,  and  no  longer  can 
support  an  action,  the  plaintiff's  otherwise 
perfect  title  ought  to  be  quieted  against  It 
Such  a  petition  would  be  demurrable,  be- 
cause the  statute  of  limitations  would  con- 
stitute an  indispensable  element  of  the  plain 
tiff's  cause  of  action.  The  way  to  the  relief 
demanded  could  not  be  opened  except  through 
its  aggressive  instrumentality,  and  if  relief 
were  granted  it  would  be  upon  the  basis  of 
a  purely  negative  plea,  permissible  only  for 
the  purpose  of  resistance,  protection  from 
disturl)ance,  defense.  Corlett  v.  Insurance 
Co.,  60  Kan.  134.  55  Pac.  844;  Burditt  v. 
Burditt  62  Kan.  576,  64  Pac.  77. 

To  avoid  a  direct  assertion  of  the  statute 
of  limitations  as  a  part  of  his  cause  of  action, 
the  plaintiff  filed  a  petition  of  the  blind 
character  which  the  law  allows  in  this 
class  of  cases.  He  was,  however,  compelled 
to  allege  that  the  defendant  claims  an  inter- 
est in  the  premises  adverse  to  him',  and  that 
such  interest  Is  Junior  and  inferior  to  bih 
own  rights.  Under  such  a  petition  the  plain- 
tiff is  hound  to  maintain  the  alleged  superiur- 
ity  of  his  own  title  by  proof;  the  question 
in  an  action  to  quiet  title  being,  who  has  the 
paramount  right?  Ordway  v.  Cowles,  45 
Kan.  447,  23  Pac.  862.  If  the  proof  relied 
on  should  consist  of  facts  showing  that  a 
mortgage  held  by  the  defendant  and  constitut- 
ing the  basis  of  his  claim  is  barred  by  the 
statute  of  limitations  relief  must  be  denied 
the  same  as  if  the  facts  creating  the  bar  had 
been  pleaded  in  the  petition  since  the  plain- 
tiff must  use  it  afltonativeiy  and  construc- 
tively tn  order  to  make  out  his  case. 

By  his  answer  the  defendant  did  nothing 
to  relieve  the  plaintiff  of  his  emlwirrassment. 
He  merely  defined  the  nature  and  extent  of 
the  claim  which  the  petition  charged  him 
with  making,  by  supplying  a  brief  description 
of  the  instruments  relating  to  it.    He  did. 
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Uils  without  Indicating  that  any  cause  of  ac- 
tion bad  ever  accrued  to  him  upon  such  in- 
struments, without  averring  that  they  creat- 
ed any  lien  or  are  still  enforceable,  without 
asking  for  any  affirmative  relief  in  bis  favor 
upon  them,  and  without  praying  that  the  de- 
fendant should  be  defeated  on  account  of 
them.  The  answer  did  nothing  more  than 
discover  the  general  character  of  the  defend- 
ant's claim,  and  the  plnintiCT  was  still  left 
with  the  burden  upon  iiim  of  defeating  that 
claim  before  Judgment  could  go  in  his  favor. 
He  brought  the  action  for  the  purpose  of  de- 
termining (bringing  to  an  end)  the  defend- 
ant's adverse  interest  He  was  under  the 
necesRity  of  producing  facts  sufllclent  to  ac- 
complish that  purpose.  Those  furnished  by 
the  reply  and  by  the  evidence  did  nothing 
more  than  show  that  the  bar  of  the  statute 
of  limitations  might  be  urged  against  the 
defendant  If  he  were  the  moving  party.  He 
was  not  the  moving  party,  and  the  demurrers 
ought  to  have  been  sustained.  Section  25  of 
the  Code  of  Civil  Procedure  provides  that 
when  a  right  of  action  is  barred  by  the  pro- 
ylsions  of  any  statute  of  limitations  It  shall 
be  unavailable  either  as  a  cause  of  action  or 
ground  of  defense.  Broadly  speaking,  a  de- 
fense may  be  any  kind  of  opposition  to  a 
plaintiff's  claim.  In  this  sense  the  defend- 
ant's special  denial  constituted  his  defense. 
Within  the  purview  of  the  statute  cited  a 
defense  is  something  which,  after  the  plain- 
tiff's right  to  recover  is  admitted  or  proved, 
tho  defendant  must  afQrmatlveiy  establish 


to  prevent  Judgment  going  against  htm.  ft 
should  consist  of  new  matter,  and  ordinarily 
should  appear  In  the  second  subdivision  of 
the  answer  according  to  the  form  prescribed 
by  section  M  of  the  Code.  Whenever  new 
facts  are  brought  upon  the  record  and  urged 
affirmatively  against  the  plaintiff,  either  as 
a  basis  of  independent  relief  or  to  overthrow 
the  plaintiff's  case,  so  that  the  position  of 
the  parties  is  reversed,  and  the  defendant 
himself  becomes  the  aggressor,  the  plaintiff 
can  resist  the  attack  by  pleading  the  bar  ot 
the  statute  of  limitations. 

In  Donald  v.  Stybr.  65  Kan.  678,  70  Paa 
G50,  the  defendant  claimed  that  he  had  super- 
ior lien  which  he  sought  to  establish,  and 
in  any  event  claimed  that  the  plaintiff  held 
a  title  subject  to  a  right  of  redemp- 
tion which  the  defendant  demanded  an 
opportunity  to  exercise.  A  plea  of  the 
statute  was  allowed.  In  Hogaboora  v. 
Flower,  67  Kan.  41,  72  Pac.  547,  a  defend- 
ant mortgagee  undertook  to  foreclose  a  mort- 
gage against  a  plaintiff,  seeking  to  quiet  his 
title.  He  thereby  exposed  bis  right  to  the 
effective  opposition  of  the  statute,  and  a 
Judgment  of  Irapotency  necessarily  followed. 
But  the  law  does  not  permit  a  mortgagor  to 
quiet  title  against  the  holder  of  his  mort- 
gage on  the  naked  ground  that  the  right  to 
foreclose  the  mortgage  -  has  become  barred 
by  the  statute  of  limitations. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded.  All  the 
Justices  concurrinc 
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(73  Kan.  26S) 
SONS  &  DAUGHTERS  OP  JUSTICE  t. 

SWIFT  et  al. 
(Supreme  Court  of'Kansas.    March  10,  1906.) 

1.  Appeal  —  TiMic  o»  Taking  —  Fratebkal 
Benefit  Societt. 

Section  1.3  of  chapter  23,  p.  69.  o(  the 
Laws  of  1898  (section  3.'>80,  Gen.  St  1901). 
limits  the  time  within  which  fraternal  benefi- 
ciary asKOciations  may  appeal  from  a  judgmeirt 
to  OO  da.vs  after  its  rendition.  Modern  Wood- 
men of  America  v.  Heath  (Kan.)  79  Pac.  1001, 
approved  and  followed. 

2.  Constitutional  Law  —  Beneficial  As- 
sociations —  Actions  —  Time  to  Appeal  — 
Equal  I'kotection  of  Law. 

This  construction  of  .the  statute  does  not 
deprive  such  association.s  of  tlie  "equal  pro- 
tection of  the  law."  notwithstanding  otlier  liti- 
gants have  one  year  within  which  to  perfect  an 
appeal. 

(Syllabus  by  the  Court) 

l2iTor  from  District  Court,  Montgomery 
County;  Tbos.  J.  Flannelly,  Judge. 

Action  by' Laura  E.  Swift  and  W.  B.  Lewis 
ognlnst  the  Sons  &  Daughters  of  Justice. 
Judgment  for  plnintllfs,  and  defendant  brings 
error.    Dismissed. 

J.  B.  Tomllnson  and  Farrelly  &  Erans,  for 
plaintiff  in  error.  Albert  L.  Wilson,  for  de- 
feuduuts  In  error. 


GREENE,  J.  The  plntntlflt  In  error  Is  a 
fratemul  beneficiary  association  chartered 
under  chapter  23,  p.  (JO,  of  the  laws  of  the 
special    session    of    1808.    On    November    4, 

1004,  the  defendant  In  error  recovered  judg- 
ment against  It  on  a  beneficiary  certificate 
issued  by  it  to  one  Thomas  M.  Swift  A 
cuse-mnde  for  a  review  of  the  proceedings 
was  properly  and  tiiuely  made,  served,  set- 
tled, and  signed,  and,  together  with  a  peti- 
tion   in   error,   filed   In   this  court   May  24, 

1005.  The  defendant  in  error  challenges 
the  Jurisdiction  of  the  court  to  hear  and  de- 
termine the  question  presented  in  the  rec- 
ord, and  moves  to  dismiss  the  petition  in 
error  for  the  reason  that  the  proceeding  in 
error  was  not  commenced  in  tills  court  with- 
in the  time  limited  by  section  13  of  chapter 
23,  p.  00,  of  the  laws  of  the  special  session 
of  1808  (section  3580,  Gen.  St  1901).  The 
title  of  the  act  under  which  plaintiff  In  error 
was  chartered  reads  as  follows:  "An  act 
providing  for  the  organization  and  regula- 
tion of  fraternal  beneficiary  societies,  or- 
ders, and  associations,  and  to  provide  pen- 
alities for  violation  thereof."  That  part  of 
section  13  containing  the  provision  under 
consideration  is  as  follows:  "Any  associa- 
tion authorized  to  do  business  under  this  act 
refusing  or  neglecting  to  make  the  reports  pro- 
vided for  In  this  act,  or  which  shall  exceed 
Its  powers,  or  shall  conduct  Its  business 
fraudulently,  or  which  shall  take  steps  to 
remove  any  suit  commenced  against  It  In 
any  of  the  courts  in  this  state  to  any  of  the 
wurts  of  the  United  States,  or  which  shall 


fail  to  pay  any  Judgment  rendered  against 
it  in  any  court  in  this  state,  unappealed  from, 
within  sixty  days  of  the  rendition  of  such 
Judgment,  or  which  shall  fail  to  comply  with 
any  of  the  provisions  of  this  act  shall  be 
excluded  from  doing  business  within  this 
state."  The  application  of  this  section  to 
a  similar  state  of  facts  was  considered  by 
this  court  In  Modem  Woodmen  of  America 
v.  Heath  (Kan.)  79  Pac.  1001,  and  the  sec- 
tion applied,  and  the  cause  dismissed.  This 
decision  is  attacked  on  the  ground  that  that 
section  does  not  limit  the  time  within  which 
a  beneficiary  insurance  company  may  perfect 
its  proceedings  in  error,  but  is  only  an  enum- 
eration of  acts,  for  the  violation  of  which 
proceeding  shall  be  instituted  by  the  proper 
authorities  to  oust  it  from  doing  business, 
and  that,  until  such  proceedings  have  ma- 
tured into  a  final  Judgment  of  ouster,  it 
may  legally  proceed  in  the  transaction  of 
Its  business.  The  Legislature  determines 
what  privileges  sh^ll  be  granted  and  what 
duties  shall  be  Imposed  uiiod  cori>orations 
created  by  It,  and,  so  long  as  these  privi- 
leges or .  duties  do  not  impinge  upon  any 
principles  of  the  fundamental  law,  the  only 
duty  of  the  court  is  to  Interpret  and  apply 
them.  In  th^  creation  of  the  kind  of  cor- 
poration to  which  the  plaintiff  In  error  be- 
longs, the  Leglslnture.  for  reasons  of  Its  own, 
deemed  It  expedient  to  limit  the  time  within 
which  such  corporations  should  pay  or  ap- 
peal from  Judgments  rendered  against  them. 
Under  the  provisions  of  the  statute.  If  the 
Judgment  be  not  paid  or  appealed  from  with- 
in CO  days  from  Its  rendition,  the  associa- 
tion confronts  two  conditions;  it  is  denied 
the  right  of  appeal  from  that  Judgment,  and 
an  action  of  ouster  will  lie  against  it  Tliis 
was  the  Interpretation  placed  on  the  provi- 
sion in  Modern  W'oodnien  of  America  v. 
Heath,  supra,  and  we  are  satisfied  that  the 
statute  was  properly  Interpreted. 

The  plaintiff  in  error  challenges  the  con- 
stitutionality of  section  3580  of  the  General 
Statutes  of  1901,  contending  that  it  violates 
section  1  of  the  fourteenth  amendment  to 
the  federal  (Constitution.  Under  the  general 
provisions  of  our  statute  relating  to  proceed- 
ings in  error,  the  petition  in  error  may  be 
filed  In  tills  court  at  any  time  within  a  year 
after  final  Judgment  In  the  present  case, 
if  the  plaintiffs  had  been  unsuccessful,  they 
could  have  prosecuted  proceedings  in  error 
to  this  court  at  any  time  within  one  year 
thereafter,  while,  under  the  construction 
placed  upon  this  section  in  Modem  Woodmen 
of  America  v.-  Heath,  supra,  the  plaintiff  in 
error  must  commence  Its  proceeding  in  this 
court  within  60  days  from  final  Judgment 
Therefore  it  Is  contended  that  the  plaintiff 
in  error  Is  denied  "the  equal  protection  of 
the  law."  The  a<:t  under  which  the  plain- 
tiff in  error  was  incorporated  was  passed 
for  the  purpose  of  chartering-, -regulating,  and- 
controUing  fraternal  bcueflclary  associations,. 
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Tbese  organizations  conduct  a  business  en- 
tirely without  capital.  In  this  respect  they 
differ  from  other  business  corporations. 
The  usual  and  ordinary  method  of  collect- 
ing judgments  against  natural  persons  or 
other  corporations  Is  unavailable  against 
this  class  of  organizations.  The  beneilclar.v 
of  its  certificate  must  accept  whatever 
amount  the  members  contribute,  not  exceed-' 
ing  the  face  value  of  a  certificate,  and  neither 
the  beneficiary  nor  the  organization  has  any 
legal  remedy  against  a  nonpaying  member. 
Another  difference  is  that  they  are  exempted 
from  the  payments  of  taxes  under  section 
3589  of  the  General  Statutes  of  1901.  In 
the  creation  of  such  corporations  It  was  prop- 
er for  the  Legislature  to  adopt  some  adequate 
and  effective  remedy  different  from  the  ordi- 
nary remedy  for  the  collection  of  judgments. 
Having  l>een  created  as  a  distinct  class 
with  privileges,  immunities,  and  benefits  not 
enjoyed  by  others,  the  Legislature  could  pro- 
Tide  special  remedies  to  meet  conditions 
arising  out  of,  and  made  necessary  by,  the 
privileges  granted.  The  contention  there- 
fore cannot  be  sustained.  The  plaintiff  In 
error  belongs  to  a  class,  and  the  restrictions 
of  wbtcb  It  complains  are  Imposed  alike  up- 
on all  persons  belonging  to  that  class. 

Mr.  Cooley,  In  his  Constitutional  Law  (page 
249),  said:  "The  guaranty  of  equal  pro- 
tection is  not  to  be  understood,  however, 
as  requiring  that  every  person  In  the  land 
•hall  possess  precisely  the  same  rights  and 
privileges  as  every  other  person.  The  amend- 
ment contemplates  classes  of  persons,  and 
the  protection  given  by  the  law  Is  to  be 
deemed  equal.  If  all  persons  In  the  same 
class  are  treated  alike  under  like  circum- 
stances and  conditions  both  as  to  privileges 
conferred  and  liabilities  Imposed.  The  class- 
ification must  be  based  upon  reasonable 
grounds ;  it  cannot  be'  a  mere  arbitrary  selec- 
tion." Equal  protection  of  the  law  is  se- 
cured if  the  law  operates  alike  on  all  of 
the  same  class,  provided  the  classification 
is  not  arbitrary  or  -unreasonable,  and  arises 
out  of  the  business  engaged  in,  or  the  peculi- 
ar manner  In  which  It  is  conducted,  and, 
as  expressed  In  Oulf,  Colorado  &  Santa  F6 
Ry.  V.  Ellis.  165  U.  8.  150,  165.  17  Sup.  Ct 
255,  41  L.  Ed.  666,  "bears  a  just  and  prop- 
er relation  to  the  attempted  classification. 
One  important  distinction  between  this  frater- 
nal beneficiary  association  and  Individuals 


and  other  corporations  is  that  its  beneficia- 
ries, as  judgment  creditors,  cannot,  by  the 
ordinary  processes  of  law,  collect  their  judg- 
ments. They  must  look  for  satisfaction  to 
the  voluntary  contribution-  of  its  members. 
This  membership  Is  varying  and  uncertain, 
and  a  great  death  rate  necessarily  increases 
its  liability,  while  the  means  of  collection 
correspondingly  decreases.  This,  and  other 
distinctions  which  the  Legislature  has  made, 
are  sudiclent  to  authorize  and  uphold  the 
provision  of  the  statute  complained  of.  Un- 
der the  statutes  of  Oklahoma,  which  is  a  re- 
enactment  of  the  Kansas  statute.  It  Is  pro- 
vided that  In  an  attachment  action  against 
a  resident  the  plaintiff  Is  required  to  execute 
an  attachment  bond,  but  If  the  defendant 
is  a  nonresident  a  bond  is  not  required.  It 
was  held  In  Central  Loan  &  Trust  Co.  v. 
Campbell,  173  U.  S.  84,  10  Sup.  Ct  346, 
43  L.  Ed.  023,  that  the  classification  Into 
resident  and  nonresident  defendants  was 
justified,  and  the  provision  did  not  violate 
the  constitutional  inhibition.  The  Constitu- 
tion does  not  require  the  same  law  to  be  ap- 
plied to  two  distinct  classes.  It  "only  re- 
quires the  same  means  and  methods  to  be 
applied  Impartially  to  all  of  the  constituents 
of  a  class,  so  that  the  law  shall  oi)erate 
equally  upon  all  persons  In  similar  circum- 
stances." Kentucky  Railroad  Tux  Cases,  115 
U.  S.  321,  6  Sup.  Ct  57,  29  L.  Ed.  414. 

The  subject  of  Insurance  and  the  creation, 
regulation,  and  control  of  Insurance  coniora- 
tlons  are  matters  over  which  the  states  have 
assumed  to  exercise  a  special  supervision. 
This  became  necessary  because  of  the  many 
abuses  arising  out  of  the  manner  in  which- 
tbese  corporations  conducted  the  business; 
and  all  legislative  enactments  having  this 
object  In  view  should  be  liberally  construed 
by  the  courts  to  further  this  recognized 
policy.  The  time  allowed  fraternal  benefici- 
ary associations  to  prosecute  proceedings  In 
error  Is  not  so  short  as  to  deprive  them  of 
the  right  of  appeal,  and,  in  view  of  the  super- 
vision justly  exercised  by  the  state  over 
Insurance  companies  for  the  protection  of 
the  public  from  Impositions,  It  Is  a  just  and 
reasonable  regulation,  and  does  not  vioi.nte 
any  of  the  provisions  of  section  1  of  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States. 

This  proceeding  In  error  Is  dismissed.    All 
the  Justices  concurring. 
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HAINES  V.  GOODIiANDER. 
(Supreme  Conrt  of  Kansas.    March  10,  1906.) 

1.  Bills  and  Notes  —  Evidence  —  Admissi- 
BiLiTT— Sufficiency. 

In  an  action  upon  a  note  for  a  large 
amount  purporting  to  have  been  given  by  one 
since  deceased,  where  the  plaintiff  claimed  that 
the  note  was  accidentally  destroyed  or  lost,  but 
that  it  represented  a  bona  fide  loan  of  money  by 
her  to  the  deceased,  and  the  claim  for  the  de- 
fendant was  that  no  note  was  in  fact  ever 
given,  and  that  the  claim  was  fictitious  and 
fraudulent,  testimony  that  plaintiff  was  finan- 
cially embarrassed  about  the  time  the  note  was 
claimed  to  have  been  given,  and  was  without 
the  means  to  make  the  loan,  was  properly  re- 
ceived ;  and  held,  further,  that  the  testimony 
is  sufficient  to  uphold  the  verdict  in  favor  of  de- 
fendant. 

(Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  and  Notes,  {$  1709,  1712y^.] 

2.  Evidence— Opinion. 

A  witness  who  admits  that  he  does  not 
know  the  amount  of  certain  checks  should  not 
be  allowed  to  give  his  estimate,  as  a  judicial 
finding  cannot  be  based  upon  mere  conjecture. 

3.  Same— Account  Books— Summabt. 

Where  book  entries,  vouchers,  or  accounts 
are  voluminous  or  complicated,  the  testimony  of 
a  competent  witness  who  has  made  an  examina- 
tion and  summary  of  them  may  ordinarily  be 
received ;  but  in  the  present  case  it  does  not 
appear  that  either  the  original  or  the  summary 
offered  was  competent  evidence. 

4.  Same— Declarations. 

To  meet  the  testimony  that  plaintiff  was 
not  financially  able  to  make  the  loan  in  ques- 
tion, she  oTered  to  show  that  at  one  time  she 
had  proposed  to  pay  a  large  indebtedness  to 
one  of  her  creditors,  but  that  payment  was  de- 
clined. Hold  to  be  ji  self-serving  declaration 
and  properly  excluded. 

[E!d.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  §  IOCS.] 

5.  TbIAI,— INSTBUCTIOKS. 

While  the  trial  court  may  not  comment 
upon  the  weight  of  the  evidence  submitted  to  the 
jury,  nor  assume  the  existence  or  nonexistence 
of  controverted  facts,  it  is  not  precluded  from 
referring  to  parts  of  the  evidence,  nor  to  lines 
of  evidence  offered  by  the  respective  parties, 
and  making  concrete  applications  of  the  law  to 
them. 

6.  Same. 

The  court  should  be  careful  not  to  mislead 
the  jury  by  singling  out  and  giving  undue  promi- 
nence to  a  particular  fact  in  the  case,  nor  by  un- 
duly emphasizing  the  contentions  of  either 
party;  but  it  is  often  necessary  and  proper  for 
the  court  to  speak  of  important  features  in  the 
evidence,  and  advise  the  jury  as  to  the  rules  of 
law  applicable  to  such  facts. 
(Syllabus  by  the  Court) 

Eirror  from  District  Court,  Bourbon  County; 
Walter  L.  Simons,  Judge. 

Presentation  of  claim  by  H.  T.  Haines  and 
wife  against  tbe  estate  of  C.  W.  Goodlauder, 
of  which  E.  C.  Goodlander  was  executor. 
From  an  order  dtsallowiQg  the  claim,  claim- 
ants appeal  to  the  district  court,  and  from 
Judgment  for  tbe  estate  the  claimant  wife 
brings   error.    Affirmed. 

Keene  &  Gates  and  Biddle  &  Lardner,  for 
plalntlir  in  error.  W.  C.  Perry,  J.  I.  Shep- 
pard,  and  John  B.  Grain,  for  defendant  in 
»rror. 


JOHNSTON,  C.  J.  Several  months  after 
the  death  of  C.  W.  Goodlander,  H.  T.  Haines 
and  bis  wife  presented  a  joint  demand  in 
the  probate  court,  against  the  Goodlander 
estate  for  $28,368.90,  founded  upon  a  note 
said  to  have  been  executed  by  C.  W.  Goodland- 
er on  August  2,  1901,  for  $26,000,  payable  to 
the  order  of  Mrs.  H.  T.  Haines,  one  year  after 
date,  with  Interest  at  8  per  cent  per  annum. 
Haines  and  bis  wife  claimed  that  tbe  note 
bad  been  accidentally  destroyed,  and  there- 
fore a  copy  of  it  was  not  set  forth.  Tbe  ex- 
ecution of  the  note,  and  the  validity  of  tbe 
demand,  was  contested  by  the  executrix  of 
the  estate  before  a  Jury  which  found  against 
the  claimants.  They  took  an  appeal  to  tbe 
district  court,  where  another  trial  was  bad 
with  a  Jury,  and  again  tbe  verdict  was 
against  the  claimants. 

The  first  objection  Is  that  the  verdict  is  not 
sustained  by  sufficient  evidence.  This  point 
may  be  easily  determined.  There  is  testi- 
mony tending  to  discredit  the  claim  that  tbe 
note  was  ever  executed  by  Goodlander. 
Aside  from  the  great  disproportion  between 
the  amount  of  °  the  note  and  Mrs.  Haines* 
financial  resources,  there  is  testimony  to  tbeef- 
fect  that  she  was  not  only  without  means,  bat 
was  largely  in  debt  when  she  began  business 
in  Ft  Scott ;  that  during  tbe  time  she  claims 
to  have  accumulated  the  money  loanrd  ber 
business  was  in  fact  nnprofltable;  that  a 
great  deal  of  tbe  time  she  was  financially  em- 
barrassed, and  from  time  to  time  borrowed 
money  to  meet  her  most  pressing  obligations. 
Mention  might  be  made  of  testimony  that  she 
never  deposited  this  great  amount  of  money 
in  a  bank,  but  that  it  was  kept  in  insecure 
places  about  her  house  and  carried  with  ber 
when  she  traveled.  She  said  the  note  was 
burned  accidentally  the  day  of  Goodlander's 
burial,  but  she  did  not  present  her  claim  to 
tbe  representatives  of'  the  estate,  nor  men- 
tion the  burning  of  the  note  to  any  one,  not 
even  her  husband,  for  50  days  after  the 
claimed  destruction.  There  were  other  cir- 
cumstances which  may^iave  led  the  Jury  to 
discredit  tbe  claim  that  a  loan  was  made,  or 
that  a  note  existed,  and,  besides,  quite  a  large 
number  of  her  neighbors  gave  impeaching 
testimony  against  ber.  It  Is  true  that  sever- 
al witnesses  were  produced  by  her  who  said 
they  had  seen  tbe  note,  or  beard  an  acknowl- 
edgement of  Its  existence;  but  tbe  accuracy 
of  their  observation,  aswell  as  the  credibility 
of  their  testimony,  were  questions  for  the 
Jury.  Its  verdict,  which  in  effect  rejected 
tbe  theory  and  testimony  of  the  plaintiff,  is 
not  without  substantial  support 

Many  objections  were  made  to  the  rulings 
upon  testimony,  some  of  which  are  not  suffi- 
ciently material  to  require  attention.  Com- 
plaint is  made  of  the  exclusion  of  the  testl- 
mouy  of  a  cashier  of  a  railroad  company  as 
to  the  approximate  amount  of  checks  deliver- 
ed to  him  to  Mrs.  Haines.  The  checks  were 
in  favor  of  her  husband,  who  bad  been  run- 
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nlng  a  boarding  train  for  the  railroad  com- 
pany, and  wbo  at  first  claimed  to  be  a  Joint 
owner  witli  Mrs.  Haines  of  the  note  in  suit 
Later  in  the  litigation,  and  before  the  final 
trial,  Mr.  Haines  disclaimed  any  interest 
in  the  note,  withdrew  from  the  action,  and 
was  thereafter  to  be  regarded  as  an  outside 
party.  Being  no  longer  a  party  to  the  action, 
his  transaction  with  others  had  no  direct 
bearing  upon  the  case.  Again,  the  witmess 
stated  he  did  not  know  the  amount  of  the 
-checks,  and  a  mere  conjecture  or  surmise  can- 
not be  made  the  basis  of  a  Judicial  finding. 
The  court  did  allow  the  plaintiff  to  show 
that  her  husband's  checks  were  delivered  to 
her,  and,  if  it  had  been  claimed  that  the  nifon- 
«y  loaned  to  Goodlander  was  derived  by  her 
from  that  source,  It  might  have  been  shown 
by  competent  evidence.  The  fact  that  the 
-checks  may  have  come  to  or  passed  through 
her  hands  does  not  of  Itself  prove  that  money 
represented  in  them  belonged  to  her.  Mo 
testimony  as  to  her  own  earnings  or  accumu- 
lations was  excluded.  The  testimony  of  the 
auditor  of  the  railroad  company  as  to  pay- 
ments made  to  Mr.  Haines,  as  shown  by  the 
books,  was  inadmissible  for  the  same  rea-' 
son.  It  is  true,  as  plaintiff  claims,  that, 
where  book  entries,  vouchers,  or  accounts  are 
voluminous  or  complicated,  the  testimony  of 
a  competent  witness,  who  has  made  an  ex-' 
amlnation  and  summary  of  them,  may  be  re- 
ceived, but  the  evidence  of  the  auditor  was 
-excluded,  not  because  it  was  not  the  best 
evidence,  but  because  it  was  not  competent 
to  show  the  pecuniary  means  of  the  plaintiff. 
Objection  is  made  because  plaintiff  was  not 
permitted  to  testify  whether  she  bad  any 
papers  in  her  hands  when  she  left  the  pres- 
■ence  of  Goodlander  on  February  2,  1900.  As 
he  had  died,  of  course,  she  could  not  testify 
to  any  transaction  had  i)er8onally  with  him. 
What  she  was  carrying  after  her  visit  to 
Goodlander  can  hardly  be  regarded  as  a 
personal  transaction  with  bim,  but  it  did  not 
appear  that  the  testimony  invited  was  ma- 
terial or  competent  The  character  of  the 
papers  which  she  had  was  not  suggested,  the 
time  mentioned  appears  to  have  been  long 
prior  to  the  date  of  the  note  In  question,  and 
there  was  no  offer  to  prove  that  the  papers 
had  any  connection  with  the  alleged  loan. 

There  is  no  reason  to  complain  of  the  testi- 
mony of  Comlngore,  who  professed  to  have 
seen  the  note  In  suit  In  Mrs.  Haines  posses- 
sion. Many  questions  were  evidently  re- 
jected because  they  were  suggestive  and  not 
In  proper  form.  Answers  were  evidently  ex- 
cluded because  not  responsive  or  were  con- 
clusions or  repetitions.  In  discriminating  rul- 
ings the  court  undertook  to  confine  the  testi- 
mony within  due  bounds,  and  permitted  the 
witness  to  state  pertinent  facts  which  he 
assumed  to  know — as  to  the  size  and  form  of 
the  paper  on  which  words  and  figures  were 
printed  and  written ;  that  it  was  dated ;  that 
It  bad  Mrs.  Haines'  name  In  it;  that  it  was 


for  a  large  sum  of  money,  more  than  $20,000 ; 
and  that  the  name  of  G.  W.  Goodlander  was 
at  the  bottom  of  it  Proper  questions  as  to 
the  contents  of  the  paper  were  allowed ;  but, 
of  course,  he  was  not  permitted  to  state 
the  ultimate  fact,  that  what  he  saw  was  a 
note,  nor  to  give  other  conclusions  of  fact 
The  testimony  of  Copeland,  as  to  an  admis- 
sion by  Goodlander  that  he  bad  obtained  a 
loan  of  $25,000,  was  not  competent  No 
Identity  was  shown  between  that  loan  and 
the  note  In  suit 

Complaint  is  made  that  a  part  of  the  an- 
swer of  the  witness  Reese  was  excluded,  and 
so  much  of  it  as  alluded  to  a  certain  letter 
was  properly  rejected.  The  statement  that ' 
"to  the  best  of  my  recollection  the  name  of 
C.  W.  Goodlander  was  at  the  bottom  of  the 
note"  might  have  been  admitted,  but  was 
probably  excluded  because  of  the  uncertain- 
ty implied  by  the  language  of  the  witness. 
Later,  however,  the  witness  stated  in  no  un- 
certain terms  that  the  name  of  C.  W.  Goodland- 
er wag  at  the  bottom  of  the  note,  and  this  tes- 
timony the  court  refused  to  strike  out  The 
witness  Shaffer  was  asked  to  give  her  opin- 
ion as  to  whether  the  signature  of  0.  W. 
Goodlander  on  a  letter  was  in  the  same  hand- 
writing as  his  signature  on  the  note.  The 
offer  was  properly  rejected,  because  she 
was  not  shown  to  be  a  competent  witness, 
and  had  admitted  that  she  did  not  know 
Goodlander's  handwriting. 

In  order  to  meet  the  testimony  of  her  finan- 
cial inability  to  make  the  loan,  plaintiff  of- 
fered to  show  that  in  July,  1901,  she  had 
proposed  to  pay  to  one  of  her  creditors  a 
debt  of  $4,000,  but  that  the  payment  was  not 
accepted.  This  was  a  self-serving  declara- 
tion, and  was  rightly  refused.  Complaint  is 
made  of  testimony  to  the  effect  that  plaintiff 
had  stated  at  different  times  and  in  various 
ways  that  she  was  losing  money  in  her  busi- 
ness, was  bard  up,  and  was  without  means 
to  meet  accruing  debts.  Whether  ber  claim, 
of  which  no  written  evidence  was  in  exist- 
ence, was  a  valid  or  a  fraudulent  one,  was 
a  leading  issue  In  the  case.  It  was  made 
prominent  also  by  her  counsel.  In  bis  open- 
ing statement  to  the  Jury,  who  said  that 
plaintiff  would  prove,  not  only  that  the  claim 
was  honest  but  that  she  was  financially  able 
to  make  the  loan  from  money  earned  and 
otherwise  acquired.  Under  the  circumstances 
a  wide  scope  of  Inquiry  was  Justified,  and 
it  does  not  appear  to  have  been  unduly  ex- 
tended by  the  trial  court 

Other  objections  have  been  made  to  the 
rulings  on  the  admission  of  testimony,  but 
they  are  not  deemed  to  be  material,  and  it 
is  clear  that  they  furnish  no  grounds  for  re- 
versal. 

It  is  contended  that  In  submitting  the  case 
to  the  Jury  the  court  assumed  the  existence 
of  facts  which  wern  in  dispute  and  gave  un- 
due prominence  to  tome  circumstances  of  the 
case.    It  Is  said  that  the  court.  In  the  fifth 
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Instmctton,  assnmed  that  admissions  bad 
been  made  respecting  losses  sustained  by 
palntiff  in  conducting  a  railroad  eating  bouse, 
and  also  of  tbe  acceptance  of  money  from 
the  railroad  company  to  make  up  such  losses. 
It  is  not  easy  to  say  that  there  was  a  real 
dispute  as  to  admissions  of  this  character, 
but  tbe  court  did  not  in  fact  assume  that 
such  admissions  had  been  made.  It  charged 
the  Jury  to  consider,  "for  what  you  thinlc 
it  is  worth,  tbe  evidence  as  to  admissions 
claimed  by  the  defendant  to  have  been  made 
by  the  claimant,  including  the  claims,  if  any," 
which  were  then  enumerated.  As  will  be 
observed,  tbe  court  spoke  of  the  claim  of  de- 
'  fendant  as  to  certain  admissions,  and  left 
the  jui7  to  decide  if  any  admissions  had 
been  made. 

Complaint  Is  made  of  tbe  sixth  instruction 
given  by  the  court,  which  Is  as  follows: 
"You  are  instructed  that  unless  you  believe 
from  a  preponderance  of  tbe  evidence  that 
Exiilbit  A,  Introduced  in  evidence,  is  a  por- 
tion of  n  letter  written  by  C.  W.  Goodlander 
to  Mrs.  H.  T.  naines,  ana  in  said  letter  there 
was  a  statement  concerning  tbe  alleged  note, 
then  you  should  wholly  disregard  said  Ex- 
hibit A.  If  you  believe  from  a  preponderance 
of  the  evidence  that  Exhibit  A  Is  a  portion  of 
a  letter  written  by  C.  W.  Goodlander  to  Sam 
W.  Webb,  then  you  will  regard  the  testi- 
mony for  tbe  plaintiff  as  to  tbe  contents  of 
wbat  she  claims  to  be  the  missing  part  of  a 
letter  written  by  C.  W.  Goodlander  to  her." 
No  error  was  committed  In  giving  this  Instruc- 
tion. On  the  one  side  it  was  said  that  the 
letter,  only  a  fragment  of  which  was  pre- 
served, contained  an  admission  by  Goodlander 
that  he  bad  given  tbe  note  to  Mrs.  Haines. 
On  tbe  other  side  It  was  claimed  that  It  was 
a  portion  of  a  letter  written  by  Goodlander 
to  Webb,  which  In  some  way  bad  fallen  into 
the  hands  of  Mrs.  Haines.  The  portion  of 
the  letter  preserved  made  no  reference  to  the 
note  In  suit,  but  Mrs.  Haines  claimed  that 
the  missing  part  did  refer  to  the  note,  and 
offered  proof  to  that  effect.  If  the  letter 
was  not  written  to  Mrs.  Haines,  and  made  no 
reference  to  the  note.  It  had  no  relevancy  to 
the  case,  and  It  was  the  duty  of  tlie  court  to 
strike  from  the  consideration  of  the  jury  the 
contents  of  a  letter  which  had  no  bearing  up- 
on the  case. 

In  either  of  the  Instructions  criticised  did 
the  court  Invade  tbe  province  of  the  Jury, 
nor  violate  the  rules  governing  Instructions. 
While  tbe  court  may  not  comment  upon  the 
weight  of  the  evidence,  nor  assume  the  ex- 
istence or  nonexistence  of  controverted  facts, 
it  Is  not  precluded  from  referring  to  the  evi- 
dence In  tbe  case.  It  is  not  improper  to  as- 
sume tbe  existence  of  conceded  facts,  nor  to 
call  tbe  attention  of  the  jury  to  alleged  facts 
which  are  not  in  dispute;  and,  if  a  fact  es- 
sential to  a  recovery  U  lacking,  tbe  court, 


on  application,  Is  required  even  to  take  tbe 
case  from  tbe  Jury.  Tbe  court  should  present 
tbe  theories  of  tbe  respective  parties,  and  In 
doing  so  may  refer  to  tbe  lines  of  evidence 
introduced  by  tbe  parties  and  upon  which  each 
relies,  carefully  refraining  from  expressing  an 
opinion  as  to  what  the  facts  do  or  do  not 
prove,  and  from  giving  any  intimation  from 
which  the  opinion  of  the  court  might  be  in- 
ferped.  Instead  of  stating  abstract  principles 
of  law,  the  court  should  aid  tbe  jury  by  mak- 
ing a  concrete  application  of  tbe  law  to  the 
facts  in  Issue  and  which  there  is  evidence  to 
support  While  tbe  court  should  be  careful 
not  to  mislead  tbe  Jury  by  singling  out  and 
giving  undue  prominence  to  a  particular  fact 
in  a  case,  or  to  unduly  emphasize  the  conten- 
tions of  either  party,  yet  there  Is  no  reason 
why  tbe  court  should  not,  in  some  cases,  refer 
to  particular  parts  of  the  evidence  and  ad- 
vise tbe  Jury  as  to  the  rules  of  law  applicable 
to  such  facts.  Frequently  tbe  court  can  prop- 
erly and  effectually  refer  to  the  evidence  to 
Illustrate  the  statements  of  law  given  to 
guide  tbe  jury.  The  reference  in  the  sixth 
instruction  to  the  letter  did  not  offend  by  giv- 
ing undue  prominence  to  a  particular  fact 
If  tbe  letter  was  written  to  Mrs.  Haines,  its 
contents  were  pertinent  and  Important ;  bnt 
if  it  was  written  to  Webb,  and  did  not  men- 
tion tbe  note  in  question.  Its  contents  bad  no 
bearing  upon  tbe  case,  and  could  not  be  giv- 
en any  consideration.  The  contentions  of 
the  two  parties  with  respect  to  the  letter 
were  fairly  stated,  and  the  instruction  was 
appropriate. 

Neither  the  repeated  references  to  the  "al- 
leged note,"  and  "alleged  claim,"  nor  tbe 
repetitions  of  the  phrase  "preponderance  of 
tbe  evidence,"  are  deemed  to  be  preJudldaL 
Tbe  instruction  as  to  impeaching  evidence 
was  given  for  the  benefit  of  the  plaintiff,  and 
is  not  erroneous. 

It  is  argued  that  in  charging  the  Jury  as 
to  tbe  Implied  consideration  of  written  con- 
tracts the  court  left  tbe  construction  of  a 
statute  to  tbe  jury.  There  was  a  quotation 
from  tbe  statute  on  tbe  subject,  but  it  would 
be  difficult  to  make  a  clearer  statement  of 
the  rule  than  Is  contained  in  the  statute,  and 
the  adoption  and  use  of  the  statutory  phrase 
in  the  Instruction  is  not  open  to  criticism. 
We  think  the  theories  of  the  contending  par- 
ties were  fairly  and  Impartially  presented  to 
the  jury,  and  that  none  of  tbe  objections  to 
the  instructions  afford  ground  for  reversal. 

Not  all  of  tbe  points  raised  by  plaintiff 
have  been  mentioned,  and  perhaps  some  of 
those  mentioned  did  not  require  special  com- 
ment ;  but  all  have  been  carefully  examined, 
and  we  discover  no  grounds  for  setting  aside 
the  verdict  of  the  jury,  nor  the  judgment 
based  upon  it 

Judgment  affirmed.  All  tbe  Justices  con- 
curring. 
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MISSOURI,  K.  &  T.  RY.  CO.  y.  McLAUGH- 
LIN  et  al. 

(Snpreme  Court  of  Kansas.    March  10,  1906.) 

Death— Damages. 

In  an  action  for  damages  for  death  by 
wrongful  act,  the  deceased,  at  the  time  of  his 
death,  was  66  years  of  age,  unmui-ried,  with  no 
one  legally  dependent  upon  him,  a  farmer  living 
on  leased  land,  who  owned  nothing  except  a 
small  amount  of  personal  property.  The  plain- 
tiffs, to  whom  he  had  made  casual  gifts,  were 
his  nephews  and  nieces,  all  in  comfortable  cir- 
cumstances, whose  ages  ranged  from  21  to  40 
years.  A  verdict  of  $7,000,  under  all  the  cir- 
cumstances and  facts  in  evidence,  was  excessive, 
and  should  have  been  set  aside. - 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent.  Dig.  Death,  i§  125, 130.]  - 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Labette  County; 
Tbos.  J.  Flannelly,  Judge. 

Actlou  by  Homer  McLaughlin  and  others 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company.  Judgment  for  plaintiffs.  De- 
fendant brings  error.    Reversed. 

On  the  22d  day  of  October,  1903,  J.  G.  Mc- 
Laughlin received  Injuries  by  a  fall  from  a 
depot  platform  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  at  Cbetopa,  In  La- 
bette county,  from  the  effects  of  wblcb  be 
died  within  a  few  days  thereafter.  -  At  the 
time  of  bis  death  he  was  60  years  old  and  un- 
married. He  was  the  uncle  of  plaintiffs,  two  of 
whom  are  nephews  and  five  of  them  his  niec- 
es. This  Is  an  appeal  from  a  judgment  In 
their  favor  of  $7,000.  The  deceased  was  a 
fanner  and  lived  in  Indian  Territory.  The 
father  of  plaintiffs  died  about  five  years  be- 
fore the  uncle.  After  the  father's  death  the 
widow,  the  two  sons  and  one  daughter,  then 
unmarried,  moved  to  the  uncle's  place  and 
lived  with  him.  At  the  time  of  bis  death  the 
nephews  and  their  mother  were  still  living 
with  bim,  the  niece  having  married  and  moved 
away.  The  ages  of  plaintiffs  were  as  follows : 
Homer,  the  youngest,  reached  21  in  March 
following  his  uncle's  death,  Mrs.  Alton 
was  23.  James  29.  Mrs.  Bracken  27,  Mrs.  Sim- 
mons 35,  Mrs.  Dwelley  37,  and  Mrs.  King 
40.  All  the  nieces  are  married,  and  the  testi- 
mony shows  that  they  are  all  in  prosperous 
circumstances.  The  deceased  owned  no  land, 
and  at  tbe  time  of  bis  brother's  death  was 
living  alone  on  leased  land  In  the  Territory. 
He  then  owned  15  head  of  horses,  a  few  bogs, 
and  some  farming  Implements.  Tbe  widow 
of  bis  brother,  with  ber  two  sons,  owned  and 
brought  to  the  place  7  head  of  horses,  15  or 
20  hogs,  and  a  few  cows.  After  that  some  of 
the  stock  was  owned  in  partnership,  and  at 
his  death  tbe  deceased  owned  In  addition  to 
some  horses  some  interest  (the  exact  share  or 
amount  no  witness  appeared  to  know)  in  26 
hogs  and  10  cows.  When  his  brother's  fam- 
ily came  to  live  with  him  none  of  the  land  be 
occupied  was  In  cultivation.    100  acres  was 


tbcn  broken  out  by  tbe  nephews  and  himself 
and  farmed  for  a  few  seasons,  when  they 
all  moved  to  another  piece  of  leased  land. 
Very  little  of  this  was  in  cultivation  at  the 
time  of  his  deattu  Homer  McLaughlin  testi- 
fied as  follows:  "A.  There  was  no  plowing 
done.  There  were  about  30  acres  tillable  land. 
Q.  After  you  moved  on  this  last  place,  how 
much  did  you  plow  of  that?  A.  Never  plow- 
ed any.  We  listed  that  Q.  How  much  stock 
did  you  have  on  this  last  place?  A.  At  that 
time,  I  guess  we  had — my  brother  and  I  had 
— about  10  head  of  horses,  and  my  uncle  had 
about  20  head.  Q.  How  much  other  stock? 
A.  Had  10  head  of  cows  and  about  25  bogs. 
Q.  Who  had  these  cows?  To  whom  did  they 
belong?  A.  To  my  sister 'and  my  mother  and 
we  boys.  Q.  And  you  boys?  A.  Yes,  sir. 
Q.  What  else  did  you  have  on  the  place 
there?  A.  Had  hogs.  Q.  How  many  hogs 
did  you  have?  A.  About  25  head,  I  guess. 
Q.  Did  they  belong  to  you  and  your  mother 
and  your  brother?  A.  And  my  uncle.  Q. 
How  many  belonged  to  your  uncle?  A.  I 
cant  say  how  many.  We  had  them  in  part- 
nership. Q.  How  much  stuff  did  your  uncle 
have  on  the  place  there?  A.  Of  bis  own 
stock,  you  mean?  Q.  I  mean  of  his  own 
stock.  A.  I  can't  say.  He  had  about  20 
head  of  horses  and  some  hogs  and  some  farm- 
ing Implements."  There  was  testimony 
showing  that  from  the  time  of  their  father's 
death,  the  iincle  had  managed  and  looked  aft- 
er the  affairs  of  plaintiff,  who  went  to  live 
with  him,  and  to  some  extent  gave  them  a 
father's  advice  and  counsel.  Tbe  work  on 
the  farm  was  done  by  tbe  nephews,  but  he 
bad  general  charge  of  matters,  leased  tbe 
land,  and  sold  the  products,  giving  to  the 
nephews  what  money  they  required.  Homer 
testified  that  he  had  received  from  bIm  as 
much  as  $100  In  one  year.  The  deceased  also 
made  casual  gifts  of  money  to  some  of  the 
plaintiffs.  To  one  of  the  married  nieces  he 
gave  $10  at  one  time  and  on  other  occasions 
smaller  sums.  He  bad  given  to  one  of  the 
nieces  a  horse  and  had  promised  her  money 
for  a  piano. 

John  Madden  and  W.  W.  Brown,  for  plain- 
tiff In  error.  Houston  &  Brooks  CF.  M.  Bra- 
dy, of  counsel),  for  defendants  in  error. 

PORTER,  J.  (after  stating  the  facts). 
Numerous  errors  are  complained  of,  but 
we  shall  consider  only  the  claim  that  the 
damages  allowed  are  excessive.  Tbe  de- 
ceased was  by  occupation  a  farmer.  In- 
terested as  a  partner  with  his  nephews  and 
their  mother  in  the  ownership  of  25  hogs 
and  10  bead  of  cows,  and  In  tbe  operations 
of  a  farm  on  leased  land.  The  fanning  was 
very  limited,  only  80  acr^  of  the  place  being 
tillable  land.  In  addition  he  had  20  head 
of  horses  of  bis  own  and  some  farming  imple- 
ments. He  owned  no  land  and  possessed  no 
other  property  of  any  kind.    Tb^e  Is  nothing 
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in  the  evidence  showing  the  kind,  qnality,  or 
value  of  the  live  stock  in  which  he  was  inter- 
ested, or  the  amount  of  sales  of  stock  or  pro- 
duce, or  the  amount  of  earnings  from  his  per- 
sonal exertions  in  his  business  or  occupation. 
One  witness  testified  that  the  earnings  of 
deceased  from  his  business  or  occupation 
amounted  to  from  $1,500  to  $2,000  a  year; 
but  this  was  a  mere  conclusion  of  the  witness 
which  is  disputed  by  the  testimony  in  refer- 
ence to  the  slight  fanning  operations  carried 
on,  and  the  small  possessions  which  the  de- 
ceased bad  accumulated.  Where  income  is 
taken  as  a  test  or  standard  of  the  measure  of 
damages  in  a  case  of  this  kind,  the  in- 
come considered  must  be  that  in  which  was 
derived  from  the'  personal  exertions  of 
the  deceased  in  his  business  or  occupa- 
tion, as  distinguished  from  income  aris- 
ing from  property  owned  or  investments  of 
capital.  Railway  Co.  v.  Posten,  59  Kan.  449, 
453,  53  Pac.  465;  Railway  Co.  v.  Schein- 
koenlg,  62  Kan.  57,  61  Pac.  414.  The  theory 
of  the  law  Is  that  those  who  inherit  from  the 
deceased  acquire  his  property  and  invest- 
ments, and  are  enabled  to  secure  for  them- 
selves the  ordinary  income  therefrom.  D. 
&  R.  G.  R.  R.  Co.  V.  Spencer,  25  Colo.  9,  52 
Pac.  211;  Suth.  on  Dam.  §  1207;  Gulf,  C.  &  S. 
I-\  Ry.  V.  Younger.  00  Tex.  387,  38  S.  W.  1121; 
Pym  V.  G.  N.  Railway  Co.,  2  Best  &  S.  759. 
The  loss  which  plaintiffs  suffered  by  the 
death  of  their  uncle  was  not  the  loss  of 
something  which  they  were  legally  entitled 
to  receive;  it  was  the  loss  of  something  which 
It  was  merely  reasonably  probable  they 
would  receive.  It  Includes  their  loss  of  any 
pecuniary  benefit  which  they  might  reason- 
ably have  especeted  to  receive  during  the 
lifetime  of  the  deceased  by  gift,  and  also  the 
loss  of  any  accumulations  which  it  is  prob- 
able that  he  would  have  added  to  his  estate 
bud  he  lived  his  natural  life,  and  which  they 
probably  would  have  received  by  inheritance. 
The  recovery  is  based  upon  evidence  of  pecu- 
niary benefits  conferred  by  deceased  In  his 
lifetime,  the  continuance  of  which  might 
reasonably  have  been  expected,  together  with 
evidence  showing  the  probability  that  deceas- 
ed would  have  accumulated  property  had  be 
lived,  which  would  probably  have  gone  by 
inberitabce  to  plaintiffs.  Tiffany,  Death  by 
Wrongful  Act,  S  158.  The  measure  of  dam- 
ages, therefore,  Is  what  the  deceased  would 
probably  have  accumulated  In  his  business 
or  occupation  for  the  probable  period  of  his 
life.  Bait.  &  Ohio  R.  R.  Co.  v.  WIghtman's 
Adm'r,  29  Grat  431,  26  Am.  Rep.  384;  Pym 
V.  G.  N.  Railway  Co.,  supra;  Railroad  Co.  v. 
Barron,  5  Wall.  (U.  S.)  90,  18  L.  Ed.  591; 
McAdory  v.  Louisville  &  Nashville  Railroad 
Co.,  94  Ala.  272,  10  South.  507.  The  action 
is  for  pecuniary  compensation  only.  A.,  T. 
*  S.  F.  Rid.  Co.  V.  Weber,  Adm'r,  33  Kan. 
5)43,  6  Pac.  877,  52  Am.  Rep.  543;  Railway 
Co.  T.  Ryan,,62  Kan.  682,  64  Pac.  603;  Rail- 


way Co.  V.  Moffatt,  60  Kan.  113,  55  Pac.  837. 
In  Railroad  Company  v.  Sweet,  60  Ark.  530, 
31  S.  W.  571,  the  proper  way  to  estimate  the 
damages  Is  said  to  be :  "By  taking  into  con- 
sideration the  age,  health,  habits,  occupation, 
expectation  of  life,  mental  and  physical  ca- 
pacity for  and  disposition  to  labor,  and  the 
probable  Increase  or  diminution  of  that  abil- 
ity with  the  lapse  of  time;  deceased's  earn- 
ing power,  rate  of  wages,  and  the  care  and 
attention  which  one  of  his  disposition  and 
character  may  be  expected  to  give  his  fam- 
ily— all  these  are  proper  elements  for  the 
consideration  of  the  Jury  in  determining  the 
value  of  the  life  taken.  From  the  amount 
thus  ascertained,  the  personal  expenses  of 
the  deceased  should  be  deducted,  and  the 
balance,  reduce  to  its  present  value,  should 
be  the  amount  of  the  verdict.  Suth.  on 
Dam.  i  1268;  Central  Railroad  v.  Rouse,  77 
Ga.  393,  3  S.  B.  307;  Bait  &  O.  R.  Co.  r. 
WIghtman's  Adm'r,  29  Grat  (Va.)  431,  28  Am- 
Rep.  3S4;  Field  on  Dam.  {  632;  Mansfield, 
etc.,  Co.  V.  McBnery,  91  Pa.  185,  36  Am.  Rq>. 
662."  fHo  the  same  effect  see  Railway  Co.  y. 
Moffatt,  supra,  and  K.  P.  Railway  Coi.  y. 
Cutter.  19  Kan.  83. 

Counsel  for  defendants  In  error  Justifies 
the  verdict  by  arguing  that  the  expectancy 
of  deceased  was  10%  years,  and  that  his 
gross  Income  would  amount  to  10%  times 
$1,500  to  $2,000  or  from  $16,000  to  $21,000. 
The  calculation  leaves  out  all  consideration 
of  the  probable  diminution  In  the  ability  of 
the  deceased  to  earn  by  personal  exertions 
by  reason  of  advancing  oge.  In  four  years 
deceased  would  have  reached  the  usual  limit 
of  strenuous  life.  Granting  that  he  had  the 
income  which  this  witness  said,  is  It  a  rea- 
sonable presumption  that  he  would  have  con- 
tinued to  earn  as  much  in  his  seventy-sixth 
year?  As  before  stated,  the  testimony  of  the 
witness  who  placed  these  earnings  at  these 
figures  is  a  mere  conclusion,  unsupported  by 
any  evidence,  and  contradicted  by  all  the 
facts  and  circumstances  In  the  case.  It  has 
been  held  error  to  refuse  to  instruct  tJie 
Jury  in  similar  cases  to  consider  the  probable 
diminution  by  reason  of  advancing  age  in 
the  power  and  ability  to  accumuate.  Snth. 
on  Dam.  i  1268;  the  Centrar  Railroad  and 
Banking  Co.  v.  Roach,  64  Ga.  635.  There 
is  one  way  to  determine  approximately  what 
the  accumulations  of  the  deceased  would 
probably  have  amounted  to  for  the  period 
of  his  expectancy;  and  that  is  by  reference 
to  what  he  bad  already  accumulated.  Wo 
know  how  long  he  had  lived.  We  know  his 
expectancy.  We  know  what  he  bad  accu- 
mulated. The  unknown  quantity  can  best  be 
determined  by  proportion.  If  in  a  lifetime 
of  66  years  he  had  gathered  together  and  pos- 
sessed onlj'tbe  amount  of  property  shown  by 
the  testimony,  upon  whattheory  can  it I>e  claim- 
ed that  in  the  period  of  his  expectancy  and 
naturally  declining  powers  he  would  ptoh- 
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ably  bare  accnmnlated  |7,000?  It  most  be  ap- 
parent tbat  tbe  jury  in  arrlylng  at  tbts  ver- 
dict went  some  distance  Into  tbe  realms  of 
Imagination,  and  were  not  controlled  by  tbe 
evidence.  It  bas  often  been  said  by  tbe 
courts  tbat  In  determining  tbe  measure  of 
damages  in  tbis  class  of  cases  mncb  most,  of 
necessity,  be  left  to  tbe  discretion  of  tbe 
Jury.  No  fixed  and  certain  roles  for  tbe 
measurement  of  sncb  damages  can  be  laid 
down,  but  tbe  Jury  must  find  a  substantial 
basis  in  tbe  evidence  for  any  allowance  tbey 
make.  Tbey  must  not  gness  at  It  Tbey 
must  use  a  reasonable  discretion.  Damages 
ont  of  reasonable  proportion  to  tbe  expecta- 
tion of  pecuniary  profit  to  be  Justly  anticipat- 
ed cannot  be  upheld.  A.,  T.  &  S.  F.  Rid.  Co. 
V.  Brown,  Adm'r,  26  Kan.  443;  Coal  Co.  v. 
Limb,  47  Kan.  460,  28  Pac.  181;  Walker  v. 
Railway  Co.,  104  Micb.  606,  62  N.  W.  1032. 
In  an  action  for  the  benefit  of  brother  and 
sister;  where  the  deceased  had  accumulated 
nothing,  it  was  held  tbat  only  nominal  dam- 
ages should  be  awarded.  Howard  v.  Dela- 
ware &  Hi  Canal  Co.  (C.  C.)  40  Fed.  195,  6 
L.  R.  A.  75. 

It  is  seriously  urged  that  plaintiffs  suffered 
damages  by  being  deprived  of  tbe  counsel, 
advice  and  fatherly  care  of  their  uncle.  In 
cases  where  the  facts  warrant  a  recovery  for 
tbe  loss  of  a  parent's  counsel  and  services. 
it  is  held  tbat  tbe  damages  must  be  limited 
to  such  as  would  be  of  pecuniary  value.  De 
marest  v.  Little,  47  N.  J.  Law,  28;  13  Cyc. 
371.    When  we  consider  tbe  ages  of  these 


women,  from  23  to  40,  each  married.  In  com- 
fortable circumstances  and  living  at  some 
distance  from  tbe  uncle,  and  tbe  ages  of  tbe 
men,  one  21,  tbe  other  29,  living  with  their 
mother,  and  tbe  circumstances  in  which  tbey 
were  at  tbe  time  of  tbe  death  of  tbis  bach- 
elor uncle.  It  Is  obvious  tbat  the  probability 
of  any  of  them  suffering  pecuniary  loss  by 
being  deprived  of  the  physical  care  and  intel- 
lectual and  moral  training  of  the  deceased  is 
quite  far-fetched.  The  deceased  was  66  years 
old,  with  but  a  small  amount  of  property,  the 
net  accumulations  of  almost  a  lifetime.  He 
was  without  wife  or  child  or  any  person  legal- 
ly dependent  upon  him.  As  was  said  in  Rail- 
way Co.  V.  Brown,  26  Kan.  458:  "Where 
one  dies  without  wife  or  child,  with  no  one 
legally  dependent  upon  him,  and  with  only  re- 
mote relatives  as  his  next  of  kin,  there  is  only 
a  remote  probability  that  his  earnings,  what- 
ever tbey  may  be,  would  inure  to  such  next 
of  kin."  Taking  the  "view  of  the  testimony 
most  favorable  to  plaintiffs  with  reference  to 
bis  earnings  and  the  casual  benefactions  be 
made  to  tbem.  and  conceding  that  tbey  would 
have  inherited  from  bim  whatever  accumula- 
tions be  would  have  made  during  tbe  period 
of  his  expectancy,  if  be  had  lived,  we  are  of 
the  opinion  tbat  tbe  amount  of  the  verdict 
is  unwarranted  by  the  evidence  and  the  facts 
in  the  case,  and  that  the  trial  court  should 
have  set  it  aside. 

The  Judgment  will  be  reversed,  and  tbe 
cause  remanded  for  a  new  trial.  All  tbe 
Justices  concurring. 
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GILLE  T.  ENRIGHT  et  aL 
(Supreme  Coart  of  Kansas.    March  10,  190S.) 

1.  mobtoaobs  —  fobeclosubb  —  effect  — 
Juntos  Liens. 

Real  estate,  which  has  been  once  sold  on  an 
order  of  sale  issued  pursuant  to  a  judgment  of 
foreclosure  in  an  action  upon  a  note  and  mort- 
gage securing  the  same,  cannot  again  be  sold 
upon  a  judgment  lien  inferior  thereto,  under 
which  the  holder  of  the  judgment  had  a  right 
to  redeem  within  15  months  after  the  foreclosure 
sale. 

fEd.  Note. — For  cases  in  point,  see  vol.  85, 
Cent.  Dig.  Mortgages,  Sg  1C91,  1092.] 

2.  Same— Effect  of  Execution  Saia— Title 
of  purcuaseb. 

Where,  under  the  conditions  set  forth  in 
the  foregoing  paragraph,  an  inferior  judgment 
creditor  causes  execution  to  be  issued  and  levied 
on  the  real  estate  so  previously  sold,'  and  pro- 
cures a  sheriff's  deed  to  be  issued  to  himself 
thei'eon.  be  acquires  no  title  thereto,  and  has 
no  standing  to  complain  of  any  judgment  wliiob 
may  be  rendered  in  an  action  brought,  after 
his  right  of  redemption  lias  expired,  to  quiet  the 
title  to  said  real  estate,  by  one  in  possession 
thereof. 

[Ed.  Note. — For  cases  in  point,  see  voL  35, 
Cent.  Wg.  Mortgages,  SI  1001.  1692.] 

(Syllabus  by  the  Court.) 

Error  from  District  Q)urt,  Wyandotte 
County;    J.   McCabe  Moore,  Judge. 

Action  by  Myra  B.  Enrigbt  against  James 
M.  GiUe  and  others.  From  an  order  granting 
a  new  trial,  GUle  brings  error.    Affirmed. 

Roland  Hughes  and  Junius  W.  Jenkins 
(T.  A.  Wltten,  of  counsel),  for  plaintiff  In  er- 
ror. Winflcld  Freeman,  James  H.  Austin, 
and  E.  A.  Enrigbt,  for  defendants  In  error. 

SMITH,  J.  The  essential  facts  in  this  case 
are:  In  October,  1808,  A.  R.  Rldenour  com- 
menced an  action  against  Mrs.  Carrie  L.  Em- 
mons, who  owned  tbe  land,  and  ber  husband, 
D.  R.  Emmons,  on  a  promissory  note  given 
by  them,  and  to  foreclose  a  mortgage  on  tbe 
real  estate  In  question  which  was  given  by 
them  to  secure  tbe  payment  of  the  note.  Per- 
sonal Judgment  was  rendered  against  Mrs. 
Emmons  and  husband  in  said  action,  and  also 
a  judf;nient  of  foreclosure  and  order  for  tbe 
sale  of  the  real  estate  was  entered.  Under 
an  order  of  sale  issued  thereon,  tbe  sheriff 
sold  the  land  on  April  17,  1899,  to  one  Hobbs, 
and  Issued  Hobbs  a  certificate  of  sale  there- 
for. On  May  5,  1900,  the  plaintiflf  In  error, 
James  M.  Gille,  obtained  a  general  money 
judgment  against  Mrs.  Emmons  for  a  large 
sum,  and>'<aused  execution  to  be  issued  thereon 
and  to  be  levied  on  the  same  real  estate,  and 
therennd^  tbe  sheriff  sold  said  real  estate 
to  Gille  September  23,  1901.  On  April  9, 
1903,  after  confirmation  of  tbe  sale,  tbe  sher- 


iff made  his  deed  for  the  real  estate  to  Gille 
On  November  27,  1903,  Myra  B.  Enrigbt  com- 
menced this  action,  claiming  ownership  of  tbe 
real  estate  under  a  deed  from  Hobbs,  and  al- 
leging that  she  was  in  possession  thereof. 
Gille  and  otbers  were  made  parties  defendant 
It  appears  tbat  Mr.  Emmons,  witbin  four  or 
five  months  after  the  sale  to  Hobbs,  made  an 
arrangement  with  Hobbs  for  an  assignment 
of  the  certificate  of  purchase,  and  repaid  a 
portion  of  tbe  purchase  price  to  Hobbs,  and 
paid  all  be  agreed  to  pay  Hobbs  for  ttie  same 
before  Hobbs  procured  tbe  sherifTs  deed, 
and  conveyed  tbe  land  at  Mr.  Emmons'  re- 
quest to  Enrigbt  Gille  claims  this  transac- 
tion amounted  to  a  redemption  of  tbe  real  es- 
tate by  Mrs.  Emmons  through  ber  husband. 
Also  many  otber  questions  are  raised  as  to 
tbe  validl^  of  tbe  sheriff's  deed  to  Hobl>8  aft- 
er Hobbs  bad  equitably,  at  least  parted  with 
all  bis  interest  in  tbe  land;  as  to  tbe  valid- 
ity of  tbe  deed  from  Hobbs  to  Enrigbt;  and 
as  to  tbe  deposit  of  tbe  purchase  price  In 
escrow,  to  abide  the  result  of  this  snlt  In- 
stead of  paying  it  to  Hobbs  or  Emmons.  It  is 
also  contended  tbat  Emmons  could  not  thus 
divest  bis  wife  of  her  title  to  the  land. 

We  regard  none  of  these  questions  as  mate- 
rial. Section  4949,  Gen.  St  1901,  reads: 
"Real  estate  once  sold  upon  order  of  sale, 
special  execution  or  general  execution,  shall 
not  again  be  liable  for  sale  for  any  balance 
due  upon  tbe  judgment  or  decree  nnder  which 
tbe  same  Is  sold,  or  any  judgment  or  lien  in- 
ferior thereto,  under  which  the  holder  of 
such  iien  had  a  right  to  redeem  within  the 
fifteen  months  bereinhefore  provided  for." 
Tbe  land  was  sold  to  Hobbs.  April  17.  1899, 
and  Gille  obtained  his  judgment  against  Mrs. 
Emmons  on  May  5.  1900.  only  18  days  sliort 
of  the  time  he  could  have  had  under  any  cir- 
cumstances to  redeem  as  a  creditor.  The 
lien  of  his  judgment  was  Inferior  to  tbe  lien 
upon  which  the  land  was  sold,  and  he  had  two 
months  and  13  days,  at  least  wItbin  which  he 
couM  have  redeemed  it  It  Is  dear  that  the 
second  sale  under  which  he  claims  title  to  the 
land  is  forbidden  by  the  statute,  and  Is  void. 
Case  v.  Lanyon,  C2  Kan.  (59,  61  Pac.  400. 

.Gille  did  not  claim  he  was  in  possession  of 
tbe  land,  and,  as  he  had  no  right  or  title 
thereto,  be  has  no  standing  to  complain  of 
any  ruling  or  decision  of  the  court  in  refer- 
ence thereto.  If,  as  he  claims  she  in  effect 
did,  Mrs.  Emmons  had  redeemed  tbe  land, 
after  bis  right  to  redeem  had  attached,  be 
would  be  In  no  better  standing. 

The  order  of  the  district  court  granting  a 
new  trial  is  affirmed.  All  tbe  Justices  con- 
curring. 
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(149  Cal.  log) 

McCUB  et  nx.  t.  BUADBURY  et  aL 
(S.  r.  4,48C.) 

(Snprcme  Court  of  California.    March  31,  1906. 
Rehearing  Denied  May  IG,  190G.) 

MoBTOAOES  —  Performance  of  Condition  — 
PaocEEuiNos  to  Restrain  Sale. 

Before  the  maturity  of  a  debt  secured  by 
a  deed  of  trust,  the  debtor  informed  the  creditor 
of  his  readiness  to  pay  the  debt  on  the  day  be- 
fore its  maturity  at  a  bank  dfsignated.  The 
creditor  niadp  no  objection  to  going  to  the  banli 
for  bis  .  money.  The  debtor  was  at  the  bank 
that  da,T,  ready  to  pay  the  debt,  but  the  creditor 
did  not  appear.  The  following  day  was  Sunday, 
and  the  next  day  the  debtor  obtained  from  the 
bonk  a  certificate  of  deposit  payable  to  the 
creditor,  who  was  on  that  day  infonnrd  thereof. 
He  made  no  objection  to  the  form  or  conditions 
of  the  tender.  Held,  that  equity  would  re- 
strain a  sale  of  the  premises  and  would  compel 
the  creditor  to  accept  In  satisfaction  of  his 
demand  the  amount  due  and  payable  on  the  day 
the  certificate  of  deposit  was  procured;  Civ. 
Code,  S  1511,  excusing  performance  if  the 
same  is  prevented  by  the  act  of  the  creditor. 

Department  2.  Appeal  from  Superior  Court, 
Marlu  County;  Tbomas  J.  Leunon,  Judge. 

Action  by  J.  S.  McCue  and  wife  against 
'William  R  Bradbury  and  others.  From  a 
judgment  for  plainti£(s,  defendants  appeal. 
Affirmed. 

T.CKlemUC,  B.  0.  Cbapman,and  B.  M.  F. 
Soto,  for  appellants.  H.  V.  Morebonse  and 
J.  B.  Alexander,  for  respondents. 

HENSHAW.  J.  PlalnUffs  bad  executed  to 
trustees  a  deed  of  trust  in  the  usual  form  as 
seonrity  for  moneys  advanced  by  defendant 
William  B.  Bradbury.  The  trustees,  having 
declared  a  default  and  forfeiture  under  tbe 
terms  of  tlie  trust,  were  proceeding  to  sell  the 
lands,  when  plaintiffs  Instituted  this  action 
to  restrain  tbem,  and  to  compel  tlie  defend- 
ant Bradbury  to  accept  in  extinguishment  of 
their  debt  to  him  tbe  moneys  due  and  evi- 
denced by  certificates  of  deposit  Issued  by  a 
bank  In  San  Rafael,  Marin  county.  In  which 
county  the  land  is  situated.'  The  history  of 
the  transactions  and  dealings  of  tbe  parties 
may  best  be  told  in  tbe  language  of  the  find- 
ings, wblcb  findings  derive  ample  support 
from  tbe  evidence.  It  is  first  found  tbat 
plaintiffs  were  tbe  owners  of  tbe  property, 
and  tbat  they  bad  executed  their  promissory 
note  and  tbe  trust  deed;  tbat  they  paid  the 
Interest  on  the  promissory  note  regularly  ac- 
cording to  Its  terms;  that  the  principal  sum 
of  it  and  the  last  installment  of  Interest  be- 
came due  and  payable  on  tbe  22d  dny  of 
October.  1904,  and  If  not  paid  on  that  date 
the  trustees  bad  full  power  to  advertise  and 
sell  tbe  land  upon  the  demand  of  Wllllnm  B. 
Bradbury,  for  the  payment  of  the  promissory 
note  and  the  Interest,  costs,  and  expen«es  of 
sale  and  $200  attorney's  fee,  as  provided  in 
the  trust  deed. 

The  findings  then  proceed  as  follows :  "That 
on  or  about  the  19th  dny  of  October.  19a<?.  at 
Corte  Mndera.  in  snid  Mnrln  countv.  the  plain- 
tiff met  the  said  William  B.  Bradbury  and  re- 
quested him  to  permit  tbe  said  trust  deed  to 
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be  continued  at  a  leas  rate  of  interest,  but 
tbe  said  William  B.  Bradbury  would  not  con- 
sent so  to  do,  and  thereupon  tbe  said  plain- 
tiff J.  S.  McCue  informed  tbe  said  William  B. 
Bradbury  that  be  was  ready,  able  and  will- 
ing to  pay  bim  said  principal  and  Interest  and 
would  pay  tbe  same  to  bim  on  tbe  22d  day  of 
October,  1904.  at  tbe  Marin  County  Bank  at 
San  Rafael,  in  said  Marin  county,  upon  a 
cancellation  of  said  trust  deed.  Tbat  said 
Bradbury  did  not  then  and  there,  or  at  any 
other  time,  or  at  all.  make  or  express  any 
objections  to  going  to  San  Rnfael  to  get  said 
money,  but  In  reply  said,  'AH  right,  but  It  Is 
not  due  until  tbe  23d.'  That  on,  and  for 
several  hours  during  said  22d  day  of  October, 
1904,  said  McCue  was  in  San  Rafael,  Marin 
county,  and  was  then  and  there  ready,  able 
and  willing  to  pay  said  Bradbury  the  full 
amount  of  said  principal,  and  Interest  then 
due  and  owing  to  said  Bradbury  upon  said 
note,  but  that  said  Bradbury  did  not  appear 
at  said  bank,  or  at  any  other  place  In  Snn 
Rafael,  on  said  22d  day  of  October,  1904. 
That  the  23d  day  of  October,  1904.  was  Sun- 
day. That  thereafter,  to  wit.  on  the  24th  day 
of  October,  1904,  tbe  plaintiffs  herein  pro- 
cured from  and  caused  to  be  Issued  by  the 
Marin  County  Bank,  a  bank  of  good  repute, 
two  certificates  of  deposit,  one  In  the  sum  of 
three  thousand  two  hundred  and  forty-three 
and  'o/ioo  ($3,243.56)  dollars,  payable  to 
William  B.  Bradbury,  the  defendant  herein, 
or  bis  order,  and  tbe  other  In  the  sum  of  fifty- 
three  and  ««/ioo  ($53.44)  dollars,  payable  to 
W.  P.  Taylor,  or  his  order.  That  said  W.  P. 
Taylor  was  and  now  is  the  tax  collector  of 
said  county  of  Marin,  and  the  amount  certi- 
fied In  said  last-mentioned  certificate  of  de- 
posit, to  wit  the  sum  of  fifty-three  and  **/ioo 
($53.44)  dollars,  was  tbe  amount  of  taxes 
levied  and  assessed  on  the  1st  Monday  of 
March.  1904,  upon  and  against  said  trust 
deed,  all  of  which  was  then  due,  owing  and 
unpaid.  Tbat  thereafter,  to  wit  on  tbe  snid 
24th  day  of  October,  1905,  Kittle  G.  McCue, 
one  of  the  plaintiffs  herein,  prepared  and  sign- 
ed, with  the  knowledge,  consent  and  oouour- 
rence  of  J.  S.  McCue,  the  other  of  said  plain- 
tiffs, and  caused  to  be  served  upon  sold  Brad- 
bury at  bis  home  In  Corte  Madern,  In  snId 
county,  an  offer  In  writing,  addressed  to  said 
Bradbury,  to  pay  to  said  Bradbury  tbe  full 
amount  then  due  to  said  William  B.  Brad- 
bury upon  said  note  and  trust  deed  upon  con- 
dition that  said  Bradbury  make,  execute  and 
deliver  to  plaintiffs  a  reconveyance  In  due 
form  of  tbe  land  and  premises  theretofore 
conveyed  In  trust  to  secure  the  payment  ot 
said  note.  That  said  offer  of  payment  was 
In  the  words  and  figures  following,  to  wit: 
To  W.  B.  Bradbury.  You  will  please  take 
notice  that  tbe  full  amount  due  on  my  note 
heretofore  executed  to  you  and  secured  by 
trust  deed  has  been  deposited'  at  the  Marlu 
County  Bank  at  San  Rafael,  California,  pay- 
able 'to  your  order.  You  will  please  call  at 
tbe  office  of  E.  B.  Martlnelli  and  deliver  to 
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him  a  reconveyance  In  due  form  of  the  prem- 
ises heretofore  conveyed  by  me  In  trust  to 
secure  the  payment  of  the  note  aforemention- 
ed, and  the  money  deposited  to  your  order 
will  be  paid  over  to  you.  Respectfully  yours. 
Kittle  G.  McCue.'  That  all  this  was  done  by 
the  plaintiffs  herein  in  good  faith  and  with 
the  intent  and  purpose  of  paying  the  said 
William  B.  Bradbury  in  full  the  amount  then 
due  and  owing  him,  and  that  the  said  plain- 
tiffs were  then  and  there  ready,  willing  and 
able  to  pay  to  said  William  B.  Bradbury  the 
full  amount  then  due  and  owing  to  him  un- 
der said  note  and  trust  deed.  That  enid 
Bradbury  received  said  written  offer  of  pay- 
ment on  said  24th  day  of  October,  1904,  at 
his  home  In  Corte  Madera,  at  or  about  the 
hour  of  6  o'clock  p.  m.  of  that  day.  That 
said  William  B.  Bradbury  did  not  then,  or  at 
any  other  time,  or  at  all,  malje  any  objections 
to  the  form,  terms,  or  conditions  of  said  offer 
of  payment.  That  said  William  B.  Bradbury 
was  personally  acquainted  with  said  E.  B. 
Martineill,  and  that  said  William  B.  Brad- 
bury was  In  San  Rafael  on  October  25,  1904, 
and  that  he  did  not  then,  or  at  any  other 
time,  or  at  all,  accept  said  offer  of  payment 
or  signify  a  wiliinjEmess  to  make  a  reconvey- 
ance to  the  plaintiffs  npon  payment  of  the 
full  amount  due  and  owing  to  him  of  the 
property  described  in  said  trust  deed,  as  re- 
quired and  conditioned  by  said  offer  of  pay- 
ment and  the  terms  and  conditions  of  said 
trust  deed.  That  on  the  said  24th  day  of 
October,  1904,  the  said  William  B.  Bradbury 
demanded  of  and  directed  the  said  Mary  M. 
Bradbury  and  John  F.  Alien,  as  trustees  nam- 
ed In  said  trust  deed,  to  advertise  and  sell 
said  lands  and  premises,  and  thereupon  and 
attherequest  anddirection  of  said  William B. 
Bradbury  a  notice  of  sale  of  said  lands  and 
premises  under  and  by  virtue  of  the  terms 
and  conditions  of  said  trust  deed,  was  prepar- 
ed, and  by  said  William  B.  Bradbury,  in  per- 
son, on  the  27th  day  of  October,  1904,  and  not 
before,  given  for  publication  to  the  'Recorder- 
Enterprise,'  a  weeljiy  newspaper  of  limited 
circulation  printed  and  published  at  the  town 
of  Mill  Valley,  in  Marin  county.  That  said 
Recorder-Enterprise  is  published  at  a  place 
away  from  said  lands  and  has  no  general  cir- 
culation throughout  said  Marin  county  or  at 
Corte  Madera,  where  said  lands  and  premises 
are  situated.  That  thereafter,  to  wit,  on  the 
29th  day  of  October,  1904,  said  notice  of  sale 
appeared  and  was  printed  and  published  in 
said  Recorder-Enterprise,  and  the  sale  of  said 
land  and  premises  was  noticed  and  specified 
therein  for  the  19th  day  of  November,  1904, 
at  the  hour  of  12  m.  of  that  day  In  front  of 
the  town  hall  In  the  town  of  Mill  Valley. 
That  the  said  sale  was  thereafter  postponed 
to  the  26th  day  of  November,  1904,  at  12  m. 
of  that  day.  That  said  William  B.  Bradbury 
had  ample  and  sufficient  time  after  receiving 
said  offer  of  payment,  and  before  he  personal- 
ly gave  said  notice  of  sale  to  said  news- 
paper for  publication,  to  withdraw  bis  de- 


mand upon  said  trustees  to  sell- said  lands 
and  premises,  without  cost  or  expense  to 
himself  or  plaintiffs.  That  in  attempting  to 
make  said  sale,  as  aforesaid,  the  said  William 
B.  Bradbui-y  was  not  acting  in  good  faith, 
but  sought  to  take  advantage  of  said  plain- 
tiffs and  to  put  them  to  large  and  unnecessary 
costs  and  expenses.  That  the  said  lands  and 
premises  are  of  a  value  far  in  excess  of  the 
amount  due  and  owing  on  said  note  by  the 
said  plaintiffs,  ail  of  which  the  said  William 
B.  Bradbury  then  and  there  well  knew,  and 
the  said  lauds  and  premises  were  ample  se- 
curity for  the  payment  of  said  note  and  in- 
terest, and  upon  a  sale  thereof,  properly  made 
and  advertised,  would  bring  a  sum  of  money 
far  ill  excess  of  the  amount  of  said  indebted- 
ness and  the  costs  and  expenfes  and  attorneys 
fees  attending  the  sale  thereof,  all  of  which 
said  William  B.  Bradbury  well  knew.  That 
the  sale  of  said  lauds  and  premises  would 
cast  a  cloud  upon  the  title  of  said  plaintiffs 
to  said  lands  and  cause  plaintiffs  unnecessary 
expense  and  litigation,  and  prevent  said  plain- 
tiffs from  the  sale  thereof  or  using  the  same 
as  security  to  negotiate  a  loan  or  loans  upon, 
all  of  which  said  defendant  William  B.  Brad- 
bury well  knew,  and  their  value  thereof  con- 
sists in  the  plaintiffs  being  able  to  sell  them 
in  lots  and  would  be  greatly  depreciated  by 
any  sale  thereof  under  said  notice  of  8aI& 
That  plaintiffs  have  no  plain  or  speedy  or 
adequate  remedy  at  law,  and  that  the  injury 
w;hich  they  would  sustain  by  such  sale  can- 
not be  adequately  compensated  In  damages, 
and  that  the  sale  thereof  is  wholly  unwar- 
ranted and  unnecessary,  all  of  which  defend- 
ant William  B.  Bradbury  well  knew ;  and  he, 
the  said  Bradbury,  knew  that  by  complying 
with  said  written  notice  served  upon  him. 
and  giving  the  release  of  said  trust  deed,  he 
would  be  paid  in  full,  but,  with  the  fraudulent 
Intent  and  purpose  of  annoying  and  putting 
said  plaintiffs  to  expense  and  putting  Baid 
property  in  condition  to  prevent  Its  being  nsed 
as  security  for  the  loan  of  money,  he  caused 
said  tritstees  to  advertise  said  land  and  prem- 
ises for  sale." 

Appellants'  principal  contention  upon  ap- 
peal is  that  the  acts  of  the  McCues  iooklns 
to  the  payment  of  the  obligation  to  Bradbury 
were  entirely  insufficient  as  a  legal  tender  of 
payment,  and  that  this  being  so,  and  plain- 
tiffs being  m  default  under  the  terms  of  the 
trust,  Bradbury's  trustees  were  Justified  in 
proceeding  with  the  sale  of  the  property  to 
extinguish  the  McCues*  obligation.  But  In 
this  appellants  mistake  the  gist  of  the  action. 
The  action  is  not  based  upon  the  assumption 
that  the  tender  actually  made  was  a  full  and 
complete  legal  tender,  but  upon  the  contention 
that  the  acts  of  the  defendant  Willlnm  B. 
Bradbury,  in  assenting  to  the  proposed  mode 
of  payment,  In  falling  to  make  objection  in 
any  form  to  the  tender  as  made,  and  In  doing 
all  this  in  bad  faith,  to  lull  the  plalnUflfs  In- 
to a  fancied  security,  with  the  end  in  view  of 
declaring  a  forfeiture  and  forcing  a  sale  of 
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their  property — ^that  tbese  acts  and  this  con- 
duct are  sufficient  to  induce  a  court  of  equity 
to  relieve  against  the  forfeiture,  and  to  com- 
pel defendant  Bradbury  to  accept,  in  full  sat- 
isfaction of  his  demand,  the  amount  due  and 
payable  upon  the  24tU  day  of  October,  which 
amount  the  plaintiCts  then  and  ever  since 
have  stood  ready,  willing,  and  able  to  pay. 
It  is  based  upon  the  equitable  principle,  often 
invoked  and  as  often  upheld,  that  equity  will 
refuse  to  enforce  a  forfeiture  at  the  Instance 
of  one  who  has  obtained  the  strictly  legal 
right  to  it  by  fraud,  deceit,  or  any  other  form 
of  oppressive  practice;  and,  upon  the  other 
band,  will  relieve  the  innocent  when  such  a 
forfeiture  so  secured  is  sought  to  be  enforced. 
De  Groot  V.  McCotter,  19  N.  3.  Eq.  531; 
Adams  v.  Rutherford,  13  Or.  78.  8  Pac.  89«; 
'Broderick  v.  Smith,  26  Barb.  (N.  T.)  539; 
Noyes  v.  Clark,  7  Paige  (N.  Y.)  179.  32  Am. 
Dec.  620;  Moore  v.  Sargent  (Ind.  Sup.)  14 
N.  E.  466 ;  Wilcox  v.  Allen,  36  Mich.  160 ;  Ben- 
nett V.  Stevenson,  53  N.  T.  508.  All  of  this  Is 
In  consonance  with  the  language  and  spirit  of 
section  1511  of  our  Civil  Code,  which  declares 
that  want  of  performance  of  an  obligation,  or 
any  delay  therein.  Is  excused,  when  such  per- 
formance Is  prevented  or  delayed  by  the  act 
of  the  creditor.  The  findings  of  the  court  go 
both  to  the  good  faith,  the  willingness,  and 
the  ability  of  the  plaintiffs  to  pay.  and  ennal- 
ly  to  the  bad  faith  of  the  defendant  William 
B.  Bradbury  In  seeking  to  avoid  the  payment. 
The  Judgment  which  the  court  rendered  re- 
stores to  Bradbury  everything  of  value  with 
which  he  parted,  and  that  with  Interest,  and. 
upon  the  other  hand,  saves  to  the  plaintiffs 
the  property  which  is  legally  and  justly 
theirs. 

The  Judgment  appealed  from  Is  therefore 
affirmed. 


McPARLAND,    J.;    LORI- 


We    concur: 
GAN,  J. 

(3  Cal.  App.  237) 

Ex  parte  S.MTER. 

(Court  of  Appeal,  Second  District,  California. 
March  13,  1906.) 

Courts — Distkict  Court  of  Appeals — Num- 
ber OP  JunoES  Necfssart  to  AnjumcATioN. 
Where  three  jostioes  of  the  District  Court 
of  Appeals  fail  to  agree  in  a  proceeding  for  a 
writ  of  habeas  corpus  for  the  disciiarge  of  one 
bi-Id  under  an  extradition  warrant,  the  writ 
mast  be  doemed  denied,  under  Const,  art.  6. 
S  4.  providing  that  the  concurrence  of  three 
justices  shall  be  necessary  to  pronounce  a  judg- 
ment. 

Application  of  Charles  P.  Sauer  for  a  writ 
of  habeas  corpus.    Writ  denied. 

Hutton  &  Williams.  Bowen  &  Miller,  and 
Davis.  Rush  &  Willis,  for  petitioner.  J. 
D.  Fredericks,  DIst  Atty.,  and  E.  3.  Fleming, 
Deputy  Dlst  Atty.,  for  respondent 

PER  CURIAM.  This  is  a  petition  of 
Charles  F.  Sauer  for  a  writ  of  habeas  corpus 


to  John  W.  ToWn,  state  agent  of  Texas,  by 
whom  it  is  alleged  that  Marguerite  Sauer  18 
unlawfully  restrained  of  her  liberty. 

The  majority  of  the  court  is  of  the  opinion 
that  the  prisoner  is  In  the  lawful  custody  of 
Tobin,  the  state  agent  of  Texas,  under  a  war> 
rant  for  her  extradition  duly  issued  by  the 
Governor  of  this  state,  and  that  she  ought  not 
to  be  discharged.  Mr.  Justice  SMITH  dis- 
sents, for  the  reason  that  the  certificate  of 
the  clerk  to  the  so-called  Indictment  attached 
to  the  Governor's  warrant  is  invalid  for  any 
purpose  for  lack  of  due  authentication  by  the 
seal  of  the  court,  and  that  this  defect  is  not 
supplied  by  the  certificate  of  the  Governor, 
The  court  Is,  therefore,  unable  to  concur  la 
a  judgment,  either  for  remanding  the  pris- 
oner or  discharging  her,  but  is  of  the  opinion^ 
on  the  authority  of  the  decision  in  the  case 
of  Ex  parte  Oates  (Cal.  App.)  83  Pac.  261, 
that  under  article  6,  f  4,  of  the  Cnnsiitution, 
the  writ  must  be  regarded  as  denied,  and  It 
is  so  ordered. 

It  Is  further  ordered  that  upon  the  return 
of  the  prisoner  to  the  custody  of  the  state 
agent  of  Texas,  or  upon  his  resumption  of 
her  custody,  the  order  for  ball  pending  the 
proceedings  be  discharged,  and  the  money  de- 
posited by  her  in  lieu  of  bail  be  returned  to 
her  by  the  clerk  of  this  court. 


(3  Cal.  App.  2J5) 

FLINN  et  al.  v.  PETERS  et  al. 

(Coort   of   Appeal,   First   District,   California. 
March  13,  1906.) 

1.  Municipal  Corporations— Street  Assess- 
ments— Lien — Foreclosure  —  Defenses  — 
VALiniTY  of  Contract. 

Where  in  an  action  to  foreclose  a  street 
assessment  lien  it  did  not  appear  that  the  speci- 
fications or  notices  for  bids  for  the  work  con- 
tained any  statement  that  the  person  to  whom 
the  contract  should  be  let  would  lie  required  to 
make  a  contract  containing  a  clause  fixing  the 
maximum  hours  of  labor  and  the  minimum 
daily  pay  of  laborers,  and  no  objection  was 
made  either  to  the  board  of  supervisors  or  the 
board  of  public  works  as  to  the  regularity  of 
the  notices  or  specifications,  the  contract  having 
been  regularly  let  to  the  lowest  bidder,  it  was 
no  defense  that  the  contract  in  fact  contained 
a  clause  so  regulatinc  the  pay  and  hours  of 
labor  of  employes  of  the  contractor. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  C.  B.  Ilebbard, 
Judge. 

Action  by  James  J.  Fllnn  and  another 
against  Maria  Peters  and  others.  From  a 
judgment  in  favor  of  plaintiffs,  defendants 
appeal.    Affirmed. 

Otto  turn  Suden,  for  appellants.  D.  H. 
Whittemore,  for  respondents. 

COOPER,  J.  Action  to  foreclose  a  street 
assessment  Hen.  Defendants  filed  a  demur- 
rer to  the  complaint,  which  was  overruled, 
and  judgment  entered  for  plaintiff  as  prayed. 
This  appeal  Is  from  the  Judgment,  and  the 
sole  contention  of  appellants  Is  that  the  al- 
leged contract  is  void,  because  of  the  follow- 
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ing  allegnttoD  In  the  complaint:  "that  said 
contract  also  provided  that  in  the  perform- 
ance of  the  Bume  eight  hours  should  be  the 
maximum  hours  of  labor  on  any  calendar 
day,  and  that  the  minimum  wages  of  labor- 
ers employed  by  said  contractors,  in  the  ex- 
ecution of  said  contract  should  be  $2  per 
day." 

It  Is  argued  that  the  above  provision  was 
placed  in  the  contract  because  of  that  por- 
tion of  section  1  of  chapter  8  of  article  2  of 
the  charter,  which  provides:  "Every  con- 
tract for  worlt  to  be  performed  for  the  city 
must  provide  that  in  the  performance  of  the 
contract  eight  hours  shall  be  the  maximum 
hours  of  labor  on  any  calendar  day,  and 
that  the  minimum  wages  of  laborers  em- 
ployed by  the  contractor  in  the  execution  of 
this  contract  shall  be  two  dollars  a  day. 
Any  contract  for  work  to  be  performed  for 
the  city  and  county  which  does  not  comply 
with  the  provisions  of  this  section  shall  be 
null  and  void,"  and  that  such  provision  of 
the  charter  is  unconstitutional,  for  the  rea- 
son that  it  deprives  parties  of  the  free  right 
to  contract  as  to  wages  and  the  hours  which 
shall  constitute  a  day's  work.  But  if  it  be 
conceded  for  the  purposes  of  this  case  that 
the  contract  was  for  work  to  be  performed 
for  the  city  and  county,  and  that  the  provi- 
sion of  the  charter  is  unconstltutionni  and 
void,  we  think  the  complaint  states  facts 
BUfllcient  to  constitute  a  cause  of  action 
against  these  defendants.  It  Is  alleged  in 
the  complaint  that  the  resolution  of  Intention, 
the  publication  of  the  notice,  the  description 
of  the  work  to  be  performed,  the  plans  and 
specifications,  the  posting  of  notices,  and  all 
other  matters  in  regard  to  the  assessment, 
were  regular.  There  is  nothing  to  show 
that  the  specifications  or  the  notices  for  bids 
contained  any  statement  that  the  person  to 
whom  the  contract  should  be  let  would  be 
required  to  make  a  contract  with  the  objec- 
tionable clause  as  to  hours  of  labor  and  as 
to  minimum  wages  therein.  The  plaintiffs 
were  the  lowest  bidders  for  the  contemplated 
street  improvements.  No  objection  was  made 
In  any  way  to  the  board  of  public  works,  or 
to  the  board  of  supervisors,  as  to  regularity 
of  the  notices  or  specifications.  The  contract 
having  been  thus  regularly  let  to  the  lowest 
bidder,  it  was  no  concern  of  the  defendants 
as  to  any  provision  of  the  contract  solely 
affecting  the  cost  of  the  Improvements  to  the 
contractor.  It  Is  not  a  matter  of  concern  to 
the  defendants  as  to  the  wages  paid  by  the 
contractor,  and  the  number  of  hours  the  la- 
borers should  work  per  day.  Williams  v. 
Sav.  &  Loan  Socy.,  07  Cal.  122,  31  Pac.  908 ; 
United  States  v.  Martin,  94  U.  S.  400,  24  L. 
Ed.  128. 

The  case  of  Brown  v.  Jenks,  98  Cal.  10, 
82  Pac.  701,  does  not  support  the  defendant's 
theory.  In  that  case  the  specifications  re- 
quired the  contractor  to  give  a  bond  with 
two  sureties,  conditioned  for  keeping  the 
streets  so  improved  in  thorough  repair  for 


five  years.  It  Is  evident  that  no  one  could 
afford  to  take  a  contract  with  such  provision 
in  it  for  as  small  a  sum  as  he  could  without 
It.  As  the  city  council  had  no  authority  to 
require  any  such  future  contract  for  keeping 
the  streets  in  repair  by  the  person  to  whom 
the  contract  was  let,  the  burden  of  the  prop- 
erty owner  was  increased  by  such  require- 
ment Here  there  is  no  additional  harden 
cast  upon  the  property  owner.  There  ia 
nothing  tending  to  show  that  the  call  for 
bids  stated  that  the  contract  should  contain 
any  provision  as  to  the  hours  of  labor  or  the 
wages  to  be  paid  to  laborers.  There  Is  noth- 
ing to  show  that  the  board  of  public  works 
required  ,any  such  provision  to  be  Inserted 
In  the  contract.  The  provision,  for  aagbt 
that  appears,  may  have  been  voluntarily  In- 
serted by  the  contractor. 
The  Judgment  is  affirmed. 

We  concur :    HARRISON,  P.  3. ;  UALU  3. 


(t  CaL  App.  B» 

BOWLEY  T.  MANGRnM  &  OTTER. 

(Court  of  Appeals,  First  District.  California. 
March  13,  1006.) . 

L  Municipal  Co:.porations  —  Sn>EWAi.KS  — 
Obstbuctions—Liauilitt  OF  Persons  Caus- 
ing Obstruction. 

A  pedestrian  who  was  injured  by  the  open- 
ing of  trap  elevator  doors  in  the  sidewalk  by 
the  raising  of  the  elevator  was  not  gnilty  of 
negligence  in  stepping  on  the  doors  while 
walking  along  the  sidewalk,  before  they  bad 
started  to  open. 

2.  Same — Evidence — Neguoence — Findings. 

Plaintiff  was  injured  by  being  thrown  to  a 
sidewalk  by  the  opening  of  certain  trap  elevator 
doors  therein  by  the  raising  of  the  elevator. 
He  testified  that  the  doors  were  not  rising  when 
be  put  his  foot  on  them,  and  defendant's  ele- 
vator operator  stated  that  according  to  defend- 
ant's rule  be  sent  his  assistant  to  give  the  signal, 
"a  tap  of  the  foot,"  and  after  sufficient  time  had 
elapsed  the  operator  heard  what  he  supposed 
was  his  assistant's  "tap"  and  so  started  the 
elevator;  that  after  he  had  started  it  there 
seemed  a  slipping  or  shuffling  of  feet  ofit  the 
elevator  door,  whereupon  he  directly  lowered 
the  elevator.  Held,  that  such  facts  justified 
a  finding  that  the  operator  was  negligent  in 
mistaking  plnintifTs  step  on  the  trap  door  for 
the  signal  of  bis  assistant,  or  that  he  was 
negligent  in  using  "the  tap  of  the  foot"  as  a 
signal  for  which  the  step  of  a  person  passing 
over  the  door  might  readily  be  mistaken. 

3.  Same— OnTBUCTioNS  in  Stbeei^-Cabb  Re- 
quired. 

Where  defendant  maintained  trap  elevator 
doors  in  the  sidewalk  of  a  city  street  adjacent 
to  its  place  of  business,  it  was  bound  to  use 
the  greatest  care  and  caution  in  the  operation 
thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  {  16S4.] 

4.  Same — Res  Ipsa  Loquitur. 

In  an  action  for  injuries  to  plaintiff  by 
being  thrown  to  a  sidewalk  by  the  sudden  rais- 
ing of  trap  elevator  doors  in  the  sidewalk  over 
which  plaintiff  was  passing  at  the  time,  it  hav- 
ing been  admitted  that  the  doors  were  raised 
by  defendants'  servants,  it  was  proper  for  the 
court  to  refuse  to  charge  that  defendants'  negli- 
gence could  not  be  presumed  from  the  happen- 
lug  of  the  accident. 
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Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Kerri- 
gan, Judge. 

Action  by  Patrick  Kelly,  revived  after 
bis  death  In  tbe  name  of  D.  B.  Bowley, 
bis  ,  administrator,  against  Mangrum  & 
Otter,  a  corporation.  From  on  order  deny- 
ing defendants'  motion  for  new  trial  after 
verdict   for   plaintiff,    It   appeals.    Affirmed. 

Jesse  W.  Llllentbal  and  H.  G.  W.  Dlnkel- 
splel.  for  appellant.  F.  V.  Meyers,  for  re- 
spondent. 

HALL,  J.  This  Is  an  action  brought  by 
Patrick  Kelly  for  damages .  for  Injuries  to 
bis  person,  alleged  to  bare  been  caused  by 
tbe  negligent  opening  by  defendant  of  double 
iron  doors  In  tbe  sidewalk  and  over  an  ele- 
vator shaft  under  tbe  sidewalk,  whereby 
plaintiff  was  violently  thrown  against  tbe 
sidewalk,  and  bis  ribs  fractured  and  bis  per- 
son other  wise  Injured.  Plaintiff  secured 
a  verdict,  and  tbe  defendant  appeals  from 
the  order  denying  Its  motion  for  a  new  trial. 
Kelly  bos  died  since  the  trial,  and  the  ad- 
ministrator of  his  estate  bas  been  substi- 
tuted as  plaintiff,  but  when  we  refer  to  tbe 
plaintiff  In  this  opinion  we  mean  thereby 
said  Kelly. 

At  tbe  close  of  the  plaintiff's  case  defend- 
ant moved  for  a  nonsuit  upon  tbe  grounds 
ttaat  plaintiff  had  not  shown  negligence  on 
tbe  part  of  defendant,  and  that  be  bad  shown 
contributory  negligence  on  bis  own  part.  The 
motion  was  denied,  and  tbe  defendant  intro- 
duced evidence  In  support  of  Its  defense,  and 
now  Insists  that  tbe  evidence  is  not  sufficient 
to  sustain  tbe  verdict  in  this,  that  it  does 
not  show  negligence  on  the  part  of  defend- 
ant, and  does  show  contributory  negligence 
on  tbe  part  of  plaintiff.  Tbe  doors  In  ques- 
tion are  over  an  elevator  shaft  under  the 
sidewalk  upon  Market  street,  and  at  the 
time  of  the  accident  the  elevator  was  being 
operated  and  used  by  defendant  Tbe  doors 
cover  tbe  shaft,  and  are  about  6%  feet 
square,  and  open  east  and  west  on  binges, 
and  are  opened  or  raised  by  a  bar  attached 
to  the  elevator  that  comes  up  and  strikes 
them.  The  accident  happened  about  1  o'- 
clock on  tbe  afternoon  of  a  wet,  drizzly  day. 
Plaintiff  was  passing  along  the  sidewalk,  and 
as  he  was  passing  over  the  doors  they  were 
opened  without  any  warning,  and  be  was 
thrown  down  and  hurt.  There  Is  some  con- 
fusion In  plaintiff's  testimony  as  to  whether 
or  not  be  stepped  on  the  doors  before  they 
commenced  to  rise.  While  be  explicitly 
stated  that  tbe  doors  were  not  rising  wben  be 
put  bis  foot  on  them,  be  did  say,  upon 
cross  examination,  that  they  must  have  been 
rising  wben  be  stepped  on  tbem.  This  lat- 
ter answer  seems  to  have  been  based  upon 
bis  conclusions  rather  than  actual  knowl- 
edge. On  tbe  other  band,  tbe  witness  Mey- 
ers, who  was  operating  tbe  elevator  for  tbe 
defendant,  testified  that,  pursuant  to  a  rule 
of  tbe  bousci  be  sent  bis  assistant  up  "to 


give  tbe  signal,  a  tap  of  tbe  foot,  and  after 

I  gave  bim  sufflciGut  time  I  beard  what  I 
suppo-sed  was  tils  tap,  and  so  I  started  the 
elevator,  and  after  I  started  it  It  seemed 
as  if  there  was  slipping  and  shuffling  of 
feet  off  tbe  elevator  doors,  and  I  directly 
lowered  It  and  came  upstairs.  I  thought  It 
was  tbe  signal." 

From  this  testimony,  given  by  tbe  witness 
for  defendant  who  operated  the  elevator.  It 
Is  quite  certain  that  plaintiff  bad  stepped 
upon  tbe  elevator  t>efore  the  doors  were 
started.  If  this  were  the  fact  plaintiff  was 
not  guilty  of  negligence  in  so  doing  unless 
we  are  to  hold  tbut  tbe  walking  over  trap- 
doors in  sidewalks  is  per  se  negligence.  It 
certainly  Is  not.  Appellant  lays  stress  up- 
on certain  evidence  that  there  elapsed  about 
two  seconds  between  tbe  time  plaintiff  step- 
ped on  the  doors  and  the  raising  of  tbo  doors, 
and  that  be  could  in  that  time  have  passed 
over  the  doors.  Any  deduction  that  might 
be  made  upon  ony  estimate  of  a  period  of 
time  of  two  seconds  duration  given  by  a  wit- 
ness Is  too  unreliable  to  merit  consideration. 
UiK>n  tbe  otber  band,  tbe  Jury  might  well 
say  that  defendant's  employ^  was  negligent 
in  mistaking  tbe  step  or  footfall  of  plaintiff 
upon  the' trapdoor  for  the  prearranged  sig- 
nal of  bis  assistant,  or  that  defendant  was 
negligent  in  using  a  signal,  "tbe  tap  of  tbe 
foot,"  for  which  tlie  step  of  a  person  passing 
over  the  door  might  so  xeadlly  be  mistaken. 
It  may  be  remarked  here  that  so  far  as  tbe 
record  shows,  this  assistant  to  tbe  man 
operating  tbe  elevator  never  reached  tbe 
sidewalk.  Tbe  evidence  was  sufficient  to 
Justify  the  verdict,  which  conclusion  also 
disposes  of  tbe  point  concerning  tbe  motion 
for  a  nonsuit.  Russell  v.  Pacific  Can  Co., 
116  Cal.  627,  48  Poc.  61G;  Hlggins  v.  Rags 
dale,  83  Cal.  219,  23  Pac.  316;  Vaca  Valley 
City  R.  R.  V.  Mansfield.  84  Cal.  560,  24  Pac. 
145;  Schlesslnger   v.    Mallard,   70  Cal.  326, 

II  Pac.  728;  Perkins  v.  Tbornburgb,  10  Cal. 
100. 

The  trial  court  Instructed  the  Jury  as 
follows:  "A  person  causing  an  opening  to 
be  made  In,  or  an  obstruction  to  be  on,  tbe 
surface  of  a  thoroughfare  or  public  side- 
walk where  people  are  constantly  traveling, 
and  have  an  undoubted  right  to  travel,  is 
required  by  tbe  law  to  use  more  tban  ordi- 
nary care,  and  to  exercise  tbe  greatest  care 
and  caution  while  causing  or  maintaining 
sucb  opening  or  obstruction,  to  tbe  end  that 
tbe  same  may  not  cause  Injury  to  travelers;" 
and  refused  several  Instructions  asked  by  de- 
fendant to  tbe  effect  that  defendant  was 
bound  to  run  and  operate  Its  elevator  with 
ordinary  care,  "that  Is,  with  tbe  care  that 
the  ordinary  prudent  man  would  have  ex- 
ercised under  similar  circumstances."  As 
stated  by  counsel  for  appellant  in  bis  oral 
argument  (of  which  we  have  been  furnished 
a  printed  copy),  tbe  question  presented  by 
these  rulings  is  "whether  defendant  was 
held  to  tbe  exercise  of  a  reasonable  or  ordi- 
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nary  amount  of  care,  or  the  greatest  care." 
It  Is  shown  without  any  conflict  that  the 
trapdoor,  the  raising  of  which  caused  the  ac- 
cident, Is  situated  in  a  public  sidewalk  on 
Market  street,  near  First  street,  In  the  city 
of  San  Francisco.  Respondent,  to  support 
the  Instruction  given,  particularly  relies  on 
Dixon  V.  Pluns,  98  Cal.  388,  33  Pac.  268, 
20  li.  R.  A.  608,  35  Am.  St.  Rep.  180,  and 
Knott  y.  McGllvray,  124  Cal.  131,  56  Pac. 
788. 

In  Dixon  v.  Pluns,  the  plaintiff  had  been 
injured  by  the  falling  of  a  chisel  from  a 
scaffolding  above  the  sidewalk  upon  which 
plaintiff  was  walking.  The  court,  in  discus- 
sing the  sufficiency  of  the  evidence  to  warrant" 
a  verdict  against  defendant,  said:  "Respond- 
ent's evidence  also  established  a  prima  facie 
case  of  negligence  upon  the  part  of  the  appel- 
lant He  was  engaged  with  tools  and  mate- 
rials directly  over  a  thoroughfare  where  peo- 
ple were  constantly  traveling  and  had  an  un- 
doubted right  to  travel.  Under  such  circum- 
stances the  law  demanded  of  him  more  than 
ordinary  care.  He  was  called  upon  to  exer- 
cise the  greatest  care  and  caution  in  the  per- 
formance of  his  work  in  order  that  travelers 
might  not  be  injured.  The  Injury  was  re- 
ceived at  the  hands  of  appellant  by  the  drop- 
ping of  the  chisel  while  respondent  was  walk- 
ing upon  the  public  street.  Under  the  fore- 
going circumstances  the  court  was  JustlBed  In 
submitting  the  case  to  the  Jury."  The  court 
was  discussing  the  suflSciency  of  the  evidence 
to  warrant  submitting  the  case  to  the  Jury; 
and  although  It  laid  down  a  rule  as  to  the  de- 
gree of  care  required  of  defendant.  It  might 
be  urged  that  on  this  question  the  case  Is  not 
of  controlling  authority.  But  in  the  subse- 
quent case  of  Knott  v.  McGllvray,  supra, 
where  plalntllTs  husband  was  killed  by  the 
falling  of  a  scantling  from  a  building  to  the 
sidewalk,  the  court  Instructed  the  Jury  as 
follows:  "Upon  this  subject  the  Supreme 
Court  have  said  that  where  one  Is  engaged 
with  tools  and  materials  directly  over  the 
thoroughfare  where  people  are  constantly 
traveling,  and  have  an  undoubted  right  to 
travel,  under  such  circumstances  the  law 
demanded  of  such  party  more  than  ordinary 
care.  Such  party  Is  bound,  under  such  cir- 
cumstances, to  exercise  the  greatest  care  and 
caution  In  the  performance  of  his  work.  In 
order  that  travelers  may  not  be  Injured;" 
and  the  Instruction  was  approved  as  a  correct 
statement  of  the  law.  If  a  person  han- 
dling tools  and  materials  on  a  platform  above  a 
sidewalk,  where  people  are  constantly  travel- 
ing, is  held  to  the  exercise  of  the  greatest 
care,  It  Is  dlfflcult  to  see  why  the  same  de- 
gree of  care  should  not  be  required  of  a 
person  engaged  In  opening  a  trap  door  In  the 
sidewalk;  the  operator  being  under  the  side- 
walk and  quite  concealed  from  the  view  of 
persons  on  the  sidewalk.  While  the  Instruc- 
tion given  speaks  generally  of  the  care  re- 
quired of  a  person  causing  an  opening  In  the 


sidewalk,  it  must  be  considered  in  view  of  the 
undisputed  and  admitted  facts  that  the 
person  causing  the  opening  in  this  case  was 
engaged  In  opening  a  trapdoor  In  the  side- 
walk from  a  station  underneath  the  side- 
walk, where  be  was  concealed  from  the  sight 
of  passers-by.  See,  also.  Barry  v.  Terklldsen, 
72  Cal.  254,  13  Pac.  657,  1  Am.  St  Bep.  55. 

In  Rider  v.  Clark,  132  Cal.  388,  64  Pac. 
564,  the  only  question  Involved  was  as  to 
whether  the  landlord  was  liable  for  the  negli- 
gence of  his  tenant  in  having  the  doors  open. 
While  we  have  examined  the  cases  from  other 
states  cited  by  appellant,  most  of  which  con- 
cern the  liability  of  municipalities  In  keeping 
highways  in  repair,  we  think  the  two  Califor- 
nia cases  above  cited  are  controlling,  and  that 
therefore  the  court  did  not  err  In  giving  and 
refusing  the  instructions  now  under  discus- 
sion. The  court  also  refused  to  give  an  in- 
struction requested  by  defendant,  to  the 
effect  that  negligence  of  defendant  could  not 
be  presumed  from  the  happening  of  the  ac- 
cident In  this  we  do  not  think  the  court 
erred.  The  court  did  not  instruct  the  jury 
that  they  might  presume  negligence  from  the 
happening  of  the  accident  but  simply  refused 
to  instruct  them  that  they  could  not 

The  rule  of  res  Ispa  loquitur  Is  founded 
upon  the  doctrine  of  probabilities.  As  was 
said  In  Jndson  v.  Giant  Powder  Co.,  107  Cal. 
550,  40  Pac.  1021,  29  I..  R.  A-  718,  48  Am. 
St.  Rep.  146,  "The  presiunptlon  arises  from 
the  Inherent  nature  and  character  of  the  act 
causing  the  injury.  Presumptions  arise  from 
the  doctrine  of  probabilities.  The  future  Is 
measured  and  weighed  by  the  past  and 
presumptions  are  created  from  the  experience 
of  the  past."  Shearman  and  Redfield  on  Neg- 
ligence (section  (!0)  lay  down  the  rule  in 
these  words:  "When  a  thing  that  causes  In- 
jury Is  shown  to  be  under  the  management  of 
the  defendant,  and  the  accident  is  such  as 
In  the  ordinary  course  of  things  does  not  hap- 
pen If  those  who  have  the  management  use 
proper  care.  It  affords  reasonable  evidence. 
In  the  absence  of  explanation  by  the  defend- 
ant that  the  accident  arose  from  a  want  of 
care."  To.  the  same  effect  are  Dixon  v. 
Pluns,  98  Cal.  384,  33  Pac.  268,  20  I*  R.  A. 
098,  35  Am.  St  Rep.  180,  Johnson  v.  Walsh 
(Minn.)  85  N.  W.  910,  and  Judson  v.  Giant 
Powder  Co.,  107  Cal.  556,  40  Pac.  1020,  29 
L.  R,  A.  718,  48  Am.  St  Rep.  146,  where  the 
rule  Is  fully  discussed  and  cases  collated.  It 
having  been  admitted  that  the  trapdoors  were 
raised  by  the  servant  of  the  defendant  proof 
that  the  accident  was  caused  thereby  brought 
the  case  within  the  nile  above  quoted  from 
Shearman  and  Redfield,  at  least  to  that  ex- 
tent that  It  was  not  permissible  for  the  court 
to  Instruct  the  Jury  that  they  could  not  pre- 
sume or  infer  nesligence  by  the  defendant 
from    the   accident. 

This  disposes  of  the  points  specially  urged 
by  appellants,  and  we  have  also  examined 
with  care  the  other  xwints  raised  in  Its  brief. 
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but  find  no  error  In  any  of  the  rulings  com- 
plained of. 
The  order  Is  afBnned. 

We  concur:    HARRISON,  P.  J.;   COOP- 
ER. J. 


(3  Cal.  App.  241) 

Ex  parte  CONNER. 

(Court  of  Appeal,  Second  District,  California. 
March  14,  1906.) 

Cbiminal  Law— Wabbant— DErosmoN  of  In- 
former— Information — Sui'ficiency. 

Where  the  deposition  of  the  Informer  was 
not  taken  by  the  justice  before  issuing  the  war- 
rant for  defendant's  arrest  on  the  charge  of 
threatening  to  commit  an  offense  against  the 
person  of  another,  and  the  written  information 
did  not  show  the  facts  necessary  to  justify  the 
issue  of  the  warrant,  defendant  was  entitled  to 
be  discharged. 

[Ed.  Note.— For  cases  In  point,  see  vol.  14, 
Gent.  Dig.  Criminal  Law,  $  415.] 

Application  by  Thomas  Conner  for  a  writ 
of  habeas  corpus.  Petitioner  ordered  dis- 
charged. 

Henry  E.  Wills  and  James  D.  Reymert,  for 
petitioner.  J.  D.  Fredericks,  Dist  Atty.,  and 
Paul  J.  McOormick,  Deputy  Dist  Atty.,  for 
respondent 

SMITH,  J.  The  prisoner  was  arrested  un- 
der a  warrant  Issued  by  a  justice  on  the  In- 
formation of  Clemenia  T.  Hill,  that  he  bad 
threatened  to  commit  an  offense  against  the 
person  of  another,  and  on  being  brought  be- 
fore the  Justice  was  ordered  to  give  bond  In 
the  sum  of  $500  to  the  people  of  the  state 
to  keep  the  peace,  etc.,  and  in  case  of  failure, 
to  be  iniprtsoned  in  the  county  Jail  for  a  pe- 
riod not  to  exceed  six  months;  and,  having 
failed  to  give  the  bond,  he  is  now  in  cus- 
tody of  the  sheriff  under  a  warrant  of  com- 
mitment, to  be  held  until  the  bond  shall  be 
given,  or  until  the  expiration  of  the  six 
months  referred  to.  The  deposition  of  the 
informer  was  not  taken  by  the  Justice  before 
Issuing  the  warrant,  nor  do  we  think  the 
written  information  verified  by  her  shows 
the  facts  necessary  to  Justify  the  issue  of  the 
warrant 

We  are  of  the  opinion,  therefore,  that  the 
prisoner  must  be  discharged;  and  It  Is  so 
ordered. 

We  concur:    GRAY,  P.  J.;  ALLEN,  J. 


(3  Cal.  App.  23») 

DEPAULI  V.  ESPITALLIER  (RILONG,  In- 
tervener). 
(Court  of  Appeal,  Second  District,  California. 
March  14,  1906.) 

Bankbitptct  —  Action  Against  Insolvent — 
Intervention  bt  Creditor. 

Where  one  has  been  adjudged  a  bankrupt, 
but  there  is  as  yet  no  assignee,  any  creditor 
may  maintain  an  action  in  any  competent  tri- 
bunal, either  in  an  original  suit  or  by  way  of  in- 
tervention to  prevent  the  trust  fund  from  being 
fraudulently  appropriated. 


Appeal  from  Superior  Court,  Kern  County ; 
Paul  W.  Bennett,  Judge. 

Action  by  James  L  Depaull  against  Fran- 
cols  Espltalller,  In  which  Louis  Rllong  Inter- 
venes. From  a  Judgment  against  the  defend- 
ant and  In  favor  of  plaintiff,  intervener 
appeals.    Reversed. 

J.  W.  Wiley,  for  appellant  C.  L.  Claflin, 
for  respondent 

SMITH,  J.  This  Is  a  suit  to  foreclose  a 
chattel  mortgage  of  date  February  27,  1902, 
for  the  sum  of  $6,000,  etc.  The  complaint 
was  filed  February  4, 1904,  and  the  defendant 
made  default  The  appellant  is  the  bolder 
of  a  note  made  to  him  by  the  defendant  for 
the  sum  of  $1,134.56  of  date  December  18, 
1S90,  and  having  commenced  his  action  Jan- 
uary 2,  1004,  and  having  recovered  Judgment 
against  the  defendant  for  $988.61  February 
11, 1904,  he  filed  his  complaint  in  intervention 
in  this  case  February  14,  1904.  The  com- 
plaint In  intervention,  besides  the  above  facts, 
alleges :  That  in  a  proceeding  in  bankruptcy 
pending  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
the  defendant  was  adjudged  a  bankrupt ;  that 
no  assignee  has  as  yet  been  elected  by  the 
creditors,  and  that  none  can  be  or  will  be 
appointed  until  after  the  time  at  which  Judg- 
ment may  be  entered  in  this  case,  etc. ;  that 
the  mortgage  in  suit  was  given  In  the  sum 
of  $6,000  to  secure  an  Indebtedness  not  great- 
er than  $2,000,  and  with  the  design  and  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  intervener  and  other  creditors  of  the  de- 
fendant; and,  finally,  that  the  suit  was 
brought  with  the  consent  and  connivance  and 
at  the  request  of  the  defendant  with  like  in- 
tent and  purpose.  To  this  complaint  a  de- 
murrer was  interposed,  and  on  March  22, 
1004.  the  demurrer  was  sustained  and  Judg- 
ment by  default  entered  against  the  defend- 
ant from  which  the  Intervener  appeals. 

The  question  Involved  is  as  to  the  suflaclen- 
cy  of  the  Intervener's  complaint  The  objec- 
tion urged  to  It  is  that  the  Intervener,  being 
a  mere  general  creditor,  has  not  such  an  In- 
terest In  the  property  Involved  as  to  entitle 
him  to  intervene.  But  the  Intervener's  case 
Is  something  more  than  that  of  a  general 
creditor.  By  the  adjudication  of  the  insol- 
ency  of  the  defendant,  the  property  of  the 
Insolvent  came  Into  the  hands  of  the  court 
for  disposition,  and  thus  became  a  trust  fund. 
In  which  every  creditor  of  the  defendant 
has  a  special  Interest  or  lien  (Rued  v. 'Cooper, 
109  Cal.  683,  34  Pac.  98:  Argues  v.  Union 
Savings  Bank,  133  Cal.  139,  65  Pac.  307; 
Richardson  v.  Green,  133  U.  S.  44,  10  Sup.  Ct. 
280,  33  L.  Ed.  516),  and  we  have  no  doubt 
that  any  of  the  creditors  under  such  circum- 
stances may  maintain  his  action  In  any  com- 
petent tribunal,  either  In  an  original  suit  or 
by  way  of  Intervention,  to  prevent  the  trust 
fund  from  being  fraudulently  appropriated 
(Brandenburg  on  Bankruptcy,  {  1019);  nor  Is 
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tbe  right  of  a  creditor  under  the  drcnmstauces 
appearing  In  tbia  case  In  any  way  affected  by 
tbe  fact  that  be  may,  if  deemed  convenient, 
apply  in  a  banlirnptcy  court  for  a  stay  of  pro- 
ceedings. 
Judgment  reversed. 

We  concur:    GRAY,  P.  J.;  ALIiEN,  J. 


(3  Cal.  App.  246) 

BUCHTEX  COLLEGE  v.  CHAMBERLIN 
et  al. 

(Court  of  Appeal,  Second  District,  California. 
March  15,  1900.) 

1.  CoNTKACTS— Offer  and  Acceptance. 

Piaintiff  cOil"ge.  offered  in  writing  to  de- 
ceased to  establish  in  her  name,  and  for  the 
bcetit  of  iierseit  and  her  heirs,  a  perpetnal 
scholarship  in  the  coiiege,  to  be  issued  at  her 
death,  if  she  would  execute  to  the  college  ber 
note  for  $1,000,  to  be  paid  on  ber  death.  De- 
ceased subsequently  executed  a  memorandum  by 
which  she  agreed  to  pay  the  college  $1,000  at 
her  decease  to  found  for  herself  and  her  heirs 
a  perpetual  scholarship  in  such  college.  Held, 
that  there  was  an  ouer  and  acceptance,  con- 
stituting a  valid  contract 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent  Dig.  Contracts,  §§  71-03.] 

2.  Same— CoNsiDEBATiON. 

The  agreement  of  the  college  to  establish 
ft  scholarship  at  decedent's  death  for  the  i)enefit 
of  hersrlf  and  her  heirs  constituted  a  sufficient 
consideration  for  her  promise. 

3.  Same— Time  of  Pebfobmance. 

Such  contract  was  not  rendered  invalid 
because  it  was  only  performable  after  the  sub- 
scriber's decease. 

Appeal  from  Superior  Court,  San  Diego 
County;  E.  S.  Torrance,  Judge. 

Action  by  tbe  Bucbtel  College  asninst 
Frances  A.  Cbamberiln,  as  executrix,  and  W. 
R.  Guy,  as  executor,  of  tbe  last  will  of  Anna 
A.  Johnson,  deceased.  From  a  Judgment 
sustaining  a  demurrer  to  tbe  complaint, 
plaintiflt  appeals.    Reversed. 

Mills  &  Hizar,  for  appellant  W.  R.  Guy, 
for  respondents. 

SMITH,  J.  In  this  case  Judgment  was  ren- 
dered against  tbe  plaintiff  on  demurrer  to 
tbe  complaint  Tbe  complaint,  besides  other 
appropriate  allegations,  contains  tbe  follow- 
ing statement  of  tbe  transaction  out  of 
wbicb  the  alleged  cause  of  action  grew: 
"That  on  or  about  the  14th  day  of  July.  1884, 
said  Bucbtel  College  proposed  and  offered  in 
writing  to  tbe  said  Anna  A.  Johnson,  that  it 
would  establish  in  tbe  name  of  said  Anna  A. 
Johnson,  and  for  ber  benefit,  and  tbe  benefit  of 
ber  heirs,  a  perpetual  scbolarsbip  In  said  Bucb- 
tel College,  tbe  same  to  be  issued  at  ber  deatti. 
If  said  Anna  A.  Johnson  would  execute  to  tbe 
said  Bucbtel  Coiiege  ber  promissory  note  in  tbe 
sum  of  $1,000.00  to  be  paid  at  Akron,  Ohio, 
on  her  death.  That  on  or  about  said  14tb 
day  of  July,  1884,  said  Anna  A.  Johnson  ac- 
cepted tbe  said  offer  and  proposal  so  made  by 
said  Bucbtel  College  by  executing  and  deliv- 
ering to  the  said  Bucbtel  College  ber  prom- 


issory note  to  tbe  date  aforesaid.  In  words 
and  figures  following,  to  wit:  '$1,000.00 
Akron,  Ohio,  July  14tb,  1884.  ThU  memo- 
randum witnessctb  that  I  Anna  A.  Johnson, 
of  Bay  City,  in  tbe  State  of  Michigan,  do 
hereby  agree  and  promise  to  pay  to  Bucbtel 
College,  located  in  tbe  city  of  Akron,  one 
thousand  dollars,  to  be  paid  at  my  deceasev 
for  tbe  purpose  of  founding  and  securing  for 
"vself  and  beirs  a  perpetual  scbolarsbip  in 
said  college.  This  obligation  being  given  in 
lieu  of  a  like  provision  in  my  last  will  and 
•  testament.  Anna  A.  Johnson.' "  It  la  fur- 
I  tber  alleged,  in  effect,  that  tbe  terms  of  tbe 
^°  contract  as  alleged  bad  been  fully  performed 
I  by  tbe  plaintiff,  and  that  tbe  claim  of  plain- 
tiff bad  been  duly  presented  for  approval  to 
tbe  executors,  who  rejected  tbe  claim  for  tbe 
reason  thereon  Indorsed,  which  Is  as  fol- 
lows: "Even  If  Miss  Johnson  sigued  tbe 
Instrument  upon  which  tbe  above-mentioned 
claim  Is  based,  we  do  not  tbink  It  a  legal 
charge  against  ber  estate  for  tbe  reason  tbat, 
If  a  contract,  it  Is  without  consideration,  and 
if  a  gift  there  was  no  transfer  or  delivery 
of  tbe  thing  given." 

Tbe  only  question  Involved  is  as  to  tbe 
sufficiency  of  tbe  complaint  to  show  a  valid 
contract;  and  this  question,  we  tbink,  can 
be  answered  only  In  tbe  affirmatlre.  Tbe 
proposition  of  tbe  plaintiff  is  clearly  and 
unequlvvally  stated,  as  Is  also  the  a««ept- 
ance  of  tbe  proposition  by  the  defendants? 
testatrix.  These  constitute  the  essential  ele- 
ments of  a  contract,  and  tbe  agreement  of 
tbe  plaintiff  was  a  sufficient  consideration. 
Civ.  Code,  fS  1605,  ICOO,  et  seq.  Nor  was  tbe 
validity  of  Miss  Johnson's  contract  affected 
by  tbe  time  provided  for  performance.  It 
has  frequently  been  held,  with  regard  even 
to  negotiable  promissory  notes,  that  tbey 
mny  be  made  payable  after  decease.  1  Dan- 
iel on  Negotiable  In.'^truments.  |  4G.  And  tbe 
principle  will  apply  a  fortiori  to  ordinary 
contracts. 

For  these  reasons,  tbe  Judgment  appealed 
from  must  be  reversed,  and  tbe  cause  re- 
manded, with  directions  to  tbe  lower  court 
to  overrule  tbe  demurrer  to  tbe  complaint, 
and  it  Is  so  ordered. 

We  concur:    GRAY,  P.  J.;  ALLEN,  J. 


(S  Cat  App.  2(1) 
SANFORD   V.   MAXWELL  et  aJ. 

(Court  of  Appeal,  Second  District  California. 
March  16,  1000.) 

1.  Public  Lands  — Lands  of  States— Set- 
tlement—Findings— I  NcoNsrsTENCY. 

Where,  in  a  contest  of  purchnsers  of  public 
land,  the  court  found  that  plaintiff  hnd  bpen  and 
was  an  actual  bona  fide  settler  on  tbe  land,  bat 
also  found  that  plaintiff  had  never  hern  in 
actual  possession  thereof,  such  findings  would 
be  construed  to  mean  that  plaintiff  had  made  ft 
bona  fide  settlement  on  the  land  without  actual 
possession  of  more  than  his  house  and  its  en- 
virons, in  order  to  reconcile  the  findings. 
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2.  Same— STATnTES— CoNSTBtJCTioN. 

Const,  art.  17,  §  3,  provides  that  lands  be- 
longing to  the  state  which  are  suitable  for  cul- 
tivation shall  be  granted  only  to  actual  set- 
tlers, and  in  quantity  not  exceeding  320  acres 
to  each  settler,  and  Pol.  Code,  $  .S495,  declares 
that  any  smallest  legal  subdivision  of  school 
lands  shall  be  deemed  suitable  for  cultivation 
if  any  part  not  le!!s  than  one-half  of  its  area 
will,  without  artificial  irrigation,  but  with  or 
without  the  clearing  of  timber  or  other  growth 
therefrom,  by  the  ordinary  processes  of  tillaKC, 
produce  ordinary  agricultural  crops  in  average 
quantity.  Held,  that  such  provision  of  section 
3405  was  not  intended  to  construe  the  constitu- 
tional provision  further  than  to  affirmatively 
provide  that  every  legal  subdivision  coming 
within'  the  description  should  be  r^arded  as 
suitable  for  cultivation,  nor  as  providing  that 
land  not  coming  within  the  description  should 
be  held  not  suitable  for  cultivation. 

3.  Same— Actual  Settxebs. 

Under  Const,  art  17,  $  3,  providing  that 
school  lands  suitable  for  cultivation  shall  be 
granted  only  to  actual  settlers,  such  land  can- 
not be  conveyed  to  others  than  actual  settlers 
in  case  any  part  of  the  land  in  each  subdivision 
of  the  land  in  question  is  suitable  for  cultiva- 
tion. 

4.  Same— Extent  of  Ci7I.tivation, 

Const,  art.  17,  8  2,  declares  that  the  holding 
of  large  tracts  of  land,  uncultivated  and  unim- 
proved, by  individuals  or  corporations,  is  against 
the  public  interest  and  should  be  discouraged  by 
all  means  not  inconsistent  with  the  rights  of 
private  property,  and  section  3  provides  that 
lands  belouging  to  the  state,  which  are  suitable 
for  cultivation,  shall  be  granted  only  to  actual 
settlers  and  in  quantities  not  exceeding  320 
acres  to  each  settler.  Held,  that  the  term  "suit- 
able for  cultivation"  must  be  construed  as  ap- 
plying to  all  tracts  of  land  suitable  for  settle- 
ment of  homes,  and  hence  that  a  tract  was  sub- 
ject to  grant  to  an  actual  settler  where  nearly 
a  third  thereof  was  susceptible  of  ordinary 
cultivation ;  the  purchaser  being  entitled  to  use 
the  other  lands  of  the  tract  for  pasturage  or 
otherwise. 

Appeal  from  Superior  Court  San  Luis  Obis- 
po County;  B.  P.  Unangst,  Judge. 

Action  by  James  Sanford  against  Edmund 
L.  Maxwell  and  others.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

William  Sblpsey,  for  appellant  McD.  R. 
VenaWe,  for  respondents. 

SMITH,  J.  Plaintiffs  and  defendants  are 
applicants  for  the  purchase  of  the  sub- 
divisions of  land  described  in  the  complaint 
aggregating  2(58.80  acres,  all  of  which  have 
been  listed  to  the  state ;  and  upon  the  demand 
of  the  plaintiff  the  contest  thus  arising  was 
referred  to  the  lower  court  It  is  alleged  In 
the  complaint  and  in  the  aflSdavit  filed  in  the 
surveyor  general's  office  and  attached  to  the 
complaint  as  part  thereof,  among  other 
things:  (1)  That  ever  since  June  17,  1901, 
"paintiff  has  bren  and  now  is  an  actual  bona 
flde  settler  thereon";  (2)  that  the  land  "Is, 
and  at  all  times  herein  mentioned  was,  suit- 
able for  cultivation";  and  (3)  that  "more 
than  one-half  of  each  legal  subdivision  there- 
of was  and  Is  suitable  for  cultivation,"  etc. 
In  the  answer,  besides  denials,  it  Is  alleged : 
(1)  That  the  plaintiff  is  not  now  and  never 


has  been  in  the  actual  possession  of  said 
land ;  (2)  that  "said  land  Is  not  suitable  for 
cultivation";  and  (3)  "that  no  legal  subdivi- 
sion of  said  land  Is,  or  at  any  time  has  been, 
suitable  for  cultivation  within  the  meaning 
of  section  3495  of  the  Political  Code."  The 
applications  of  the  parties  are  in  due  form 
and  sufficient,  otherwise  than  as  affected  by 
the  facts  at  issue  as  above  stated. 

The  court  finds  the  allegations  of  the  com- 
plaint as  to  plaintiff's  settlement  on  the  land 
to  be  true,  and  It  also  finds  the  allegation  of 
the  answer  to  be  true,  that  the  plaintiff  has 
never  been  in  actual  possession  of  s.ild  land. 
But  the  two  facts  are  not  inconsistent  for 
there  may  be  a  bona  flde  settlement  on  land 
without  actual  po^posston  of  more  than  the 
settler's  house  and  Its  environs ;  and  to  recon- 
cile the  findings  we  must  suppose  that  the 
finding  of  the  court  as  to  the  actual  posses- 
sion refers  to  the  land  as  a  whole.  The  la- 
sues  raised  by  the  third  allegation  of  the 
complaint  and  the  corres^pondlng  allegation 
of  the  answer  relate  evidently  to  the  pro- 
viso In  section  3405  of  the  Political  Code, 
which  Is  "that  any  smalle.st  legal  subdivision 
of  school  lands  shall  be  deemed  suitable  for 
cultivation  if  any  part  not  less  than  one-hnlt 
of  Its  area  will,  without  artificial  irrigation, 
but  with  or  without  the  clearing  of  timber 
or  other  growth  therefrom,  by  the  ordinary 
processes  of  tillage,  produce  ordinary  agri- 
cultural crops  In  average  quantity,"  etc.  The 
finding  of  the  court  on  these  Issues  is,  In 
effect,  that  in  each  subdivision  there  are 
small  areas  of  open  land,  clear  of  brush,  etc.-, 
and  that  the  subdivision  may  be  further 
cleared,  "more  or  less,  so  as  to  be  capable 
of  cultivation  by  ordinary  process  of  tillage 
by  plowing,"  but  that  In  no  subdivision  can 
more  than  half  of  the  area  be  so  cultivated. 
But  the  proviso  In  section  3495  cited  Is  not 
to  be  regarded  as  Intended  In  any  way  to 
construe  the  provisions  of  section  3,  art.  17, 
of  the  Constitution,  further  than  to  provide 
affirmatively  that  every  legal  subdivision 
coming  within  the  description  shall  be  re- 
garded as  "suitable  for  cultivation" ;  nor  Is  It 
to  be  construed  as  providing  that  land  not 
coming  within  the  de«tcriptlon  shall  be  held 
to  be  not  "suitable  for  cultivation."  Other- 
wise, the  act  would  be  unconstitutional.  Ful- 
ton v.  Brannan,  88  Cal.  4.50,  20  Pac.  506 ;  Al- 
bert ▼.  Hobler,  111  Cal.  400,  43  Pac.  1104.  It 
Is  clear,  therefore,  that  so  far  as  the  plain- 
tiff's case  Is  concerned,  this  issue  and  the  cor- 
responding finding  Is  to  be  regarded  as  im- 
material. But  with  regard  to  the  defend- 
ants' case  It  Is  otherwise.  For  by  the  pro- 
vision of  the  Constitution  cited  It  Is  express- 
ly provided  that  lands  "belonging  to  this 
state  which  are  suitable  for  cultivation  shall 
be  granted  only  to  actual  settlers,"  which  Is, 
in  effect,  to  prohibit  the  granting  of  such 
lands  to  the  defendants ;  and,  as  it  is  found 
that  some  portion  of  the  lands  In  each  sub- 
division of  the  land  In  question  Is  "suitable 
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for  cnltl ration,"  It  follows  that  the  judg- 
ment in  favor  of  the  defendants  cannot  l>e 
sustained. 

This  leaves  us  to  consider  only  the  plain- 
tiff's case,  which  requires  for  its  support  the 
affirmative  fact  that  the  lands  in  question 
are  "suitable  for  cultivation"  in  the  sense  of 
that  term  as  used  in  the  Constitution;  and 
the  question  is,  whether  upon  the  findings 
of  the  court  this  fact  appears.  On  this  point, 
besides  the  finding  already  stated  and  a  find- 
ing as  to  the  general  character  of  the  land, 
it  Is  found  that  "as  a  whole  not  more  than 
one-third  of  the  area  of  the  whole  tract  is 
capable  of  cultivation  by  following  the  ordi- 
nary processes  of  tillage,  the  other  two-thirds 
[being]  rocky,  mountainous,  and  totally  un- 
suitable for  cultivation."  There  are  some 
other  findings  of  a  general  character,  that 
the  land  in  question  is  "not  suitable  for  cul- 
tivation." But  these  we  take  to  be  mere 
conclusions  of  law  from  the  finding  of  spe- 
cific facts,  ■frhlch  we  think  are  to  be  con- 
strued as  finding  that  about  a  third  of  the 
area  of  the  whole  tract,  and  about  a  half  of 
some  of  the  subdivisions  and  some  portions 
Of  the  others,  "is  capable  of  cultivation  by 
following  the  ordinary  processes  of  tillftge  by 
plowing."  In  considering  the  question  thus 
presented  we  may  disregard  the  findings  as 
to  the  character  of  the  several  subdivisions 
and  confine  ourselves  to  the  finding  as  to  the 
character  of  the  4and  in  controversy  as  a 
whole ;  and  the  specific  question  thus  present- 
ed is  whether  a  tract  of  land  of  which  a 
third,  or  something  in  the  neighborhood  of  a 
third.  Is  susceptible  of  ordinary  cultivation 
Is  or  is  not  to  be  regarded  as  coming  within 
the  description  of  the  constitutional  provi- 
sion. To  this  question  we  are  of  the  opinion 
that  an  affirmative  answer  must  be  given. 
By  section  2  of  the  article  cited  it  is  pro- 
vided :  "The  holding  of  large  tracts  of  land, 
uncultivated  and  tmimproved,  by  Individuals 
or  corporations,  is  against  the  public  interest, 
and  should  be  discouraged  by  all  means  not 
inconsistent  with  the  rights  of  private  prop- 
erty." From  this,  and  the  provisions  of  sec- 
tion 3,  "it  must  be  manifest  that  it  was  in- 
tended that  all  lands  within  this  state  should, 
so  far  as  governmental  action  could  accom- 
plish it  without  violating  private  rights,  be 
held  In  small  tracts,  and  constitute  homes 
for  its  owners."  Fulton  v.  Brannan,  88  Cal. 
456,  26  Pac.  506.  Hence,  construing  the 
constitutional  provisions  in  the  light  of  the 
policy  thus  declared,  we  think  the  words 
"suitable  for  cultivation"  must  be  held  to  ap- 
ply to  all  tracts  of  land  suitable  for  settle- 
ment or  homes,  or,  in  other  words,  all  tracts 
of  land  on  which  there  is  arable  or  tillable 
land  sufficient,  with  the  use  of  the  other 
lands  of  the  tract  for  pasturage  or  otherwise, 
to  furnish  a  permanent  support  to  the  set- 
tler. Accordingly,  It  Is  said  in  Jacobs  v. 
Walker,  90  Cal  47,  48,  27  Pac.  49,  the  ques- 
tion, then,  is,  was  the  land,  or  some  portion  of 
it  (i.  e.,  sufficient  In  the  sense  aliove  indi- 


cated) suitable  for  cultivation?"  And  we 
think  we  must  say,  as  said  in  that  case,  "the 
finding  is  of  somewhat  doubtful  import, 
but,  as  we  construe  it,  we  think  the  question 
must  be  answered  in  the  affirmative." 

For  these  reasons,  the  judgment  appealed 
from  must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  Judgment 
in  favor  of  the  plaintiff ;  and  it  is  so  ordered. 

We  concur:    GRAY,  P.  J.;  ALLEN,  J. 


(3  Cat  Asp.  ilS) 
HEWEL   V.   ROGIN,   Treasurer   of   Modesto 
Irr.  Dist. 

(Court  of  Appeal,  Third  District,  California. 

Nov.  17,  1905.    On  Rehearing,  March 

15,  1906.) 

1.  Appeal  —  Failube  to  Ubge  Objectioits  — 
Error  Wapved. 

Only    such    points    as   are    discussed    and 
argued  in  the  briefs  will  be  reviewed  on  appeal. 
[Ed.   Note. — For  cases  in  point,  gee  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  H  4256^-1261.] 

2.  Same — Pbesujuptions — Ruunq  on  Appu- 
cation  to  auend  pleading. 

Where  the  statute  of  limitations  was  not 
raised  by  answer  or  demurrer,  the  failure  of 
the  court,  after  clearly  indicating  that  de- 
fendant's application  for  leave  to  amend  in  this 
particular,  made  during  the  trial,  would  be 
denied,  to  make  any  fonnal  or  final  ruling  was 
not  reversible  error,  as  it  would  l>e  assumed  that 
the  application  was  denied. 

3.  Limitation    of    Actions  —  Pi£aoii«o  — 
Amendment. 

Where  the  petition  for  a  writ  of  mandate, 
to  compel  defendant,  as  treasurer  of  an  irriga- 
tion district,  to  pay  interest' coupons  on  bonds 
issued  by  the  district,  did  not  show  when  the 
money  applicable  to  the  payment  of  the  coupons 
came  into  defendants'  bands,  and  the  answer 
averred  that  no  funds  were,  at  any  time,  avail- 
able for  such  purpose,  the  refusal  of  permission 
to  amend  by  pleading  the  statute  of  limitations 
was  not  an   abuse  of  discretion. 

4.  Same — Necessity  ok  Pleabinq  Statute. 

Under  Code  Civ.  Proc  8  1094,  providing 
that  if  no  answer  be  made  the  case  must  be 
heard  on  the  papers  of  the  applicant,  and  that 
if  the  answer  raises  only  questions  of  law  or 
puts  in  issue  immaterial  statements  not  affect- 
ing the  sui>stantial  rights  of  the  parties  the 
court  must  proceed  to  hear  or  fix  a  day  for 
hearing  the  argument  of  the  case,  the  court 
was  not  obliged  to  consider  the  defense  of  the 
statute  of  limitations,  where  the  same  was  not 
pleaded. 

TEd.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  §|  67»-<i80.] 

5.  PuLADiNO — Denial  on   Information    and 
Belief. 

An  answer  to  a  petition  for  a  writ  of 
mandate  to  compel  defendant,  as  treasurer  of  an 
irrigation  district,  to  pay  interest  coupons  on 
bonds  issued  by  the  district,  denying  on  in- 
formation and  belief  that  the  board  of  directors 
ever  levied  an  assessment  for  the  purpose  of 
paying  the  I>onds  and  coupons,  was  insufficient. 

6.  Waters  and  Water  Cocbses — Irrigation 
Bonds— Interest  Coupons— Payment. 

Where,  on  the  hearing  of  a  petition  for 
writ  of  mandate  to  compel  defendant  as  treas- 
urer of  an  irrigation  district  to  pay  interest 
coupons  on  6  per  cent,  bonds  issued  by  the 
district,  it  appeared  tliat  when  plaintiff  demand- 
ed payment  tliere  was  in  the  bond  fund  a  sum 
sufficient    for    the   payment,    that   assessments 
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were  levied  by  resolution  of  the  ttoard  of  direct- 
ors for  the  purpose  of  paying  interest  ou  out- 
standing 5  nud  0  per  cent,  bonds  of  tlie  dis- 
trict, and  tliat  tlie  balance  in  the  bond  fund 
was  a  portion  of  the  money  collected  for  this 
purpose,  there  was  evidence  showing  that  de- 
fendant bud  in  his  bands  available  fiuds  for 
paying  plaintiff's  demands. 

7.  Evidence — Pabol  EvII)E^•CE. 

It  was  not  error  to  exclude  parol  testimony 
showing  that  the  purpose  of  the  assessments 
was  different  from  that  declared  in  the  resolu- 
tions of  the  board  adopted  when  the  assess- 
ments were  levied. 

8.  Waters  and  Water  Courses — Ibhioation 
Bon  D8 — Interest — Patm  e  xt. 

Where  bonds  and  interest  coupons  issued 
by  an  irrigation  district  bad  not  been  refunded, 
the  board  of  directors  could  not,  by  traniter 
to  the  fund  applicable  to  the  payment  of  in- 
terest on  refunded  bonds  immediately  after  de- 
mand for  payment  by  the  holder  of  such  in- 
terest coupons,  defeat  his  right  to  have  money 
collected  for  the  purpose  applied  to  such  pay- 
ment. 

9.  Mandamus  —  Ibmgation    Bonds — Compel- 
uno  Payment  of  Interest. 

Under  Code  Civ.  Proc.  §  108.5,  providing 
that  the  writ  of  mandate  may  be  issued  to 
compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station,  mandate  will  lie  to 
compel  the  treasurer  of  an  irrigation  district 
to  pay  interest  coupons  on  bonds  issued  by  ihe 
district. 

10.  Same — Trial — Submission  of  Issues  to 
JuRT — Discretion  of  Court. 

Under  Code  Civ.  Proc.  S  1000,  providing 
that  if  the  answer  raise  a  question  as  to  a 
matter  of  fact  essential  to  the  determinatjon 
of  a  motion  for  a  writ  of  mandate  and  affecting 
the  substantial  rights  of  the  parties,  etc.,  the 
court  may  in  its  discretion  order  the  question 
to  be  tried  before  a  jury,  it  was  no  abuse  of 
discretion,  on  the  hearing  of  a  petition  for  a 
writ  of  mandate  to  compel  defendant,  as  treas- 
urer of  an  irrigation  district,  to  pay  interest 
coupons  on  bonds  issued  by  the  district,  to 
refuse  to  order  disputed  questions  of  fact  to  be 
tried  before  a  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  31, 
Cent.  Dig.  Jury,  §  106.] 

11.  Waters  and  Water  Courses — Irbioation 
Bonds — Interest. 

Interest  is  not  collectible  on  overdue  in- 
terest coupons  on  bonds  issued  by  an  irrigation 
district,  where  no  provision  therefor  is  made  by 
the  district. 

12.  Mandamus  —  Enforcement  of  Pebsonai 
Liahiuty. 

The  personal  liability,  if  any,  of  the  treas- 
urer of  an  irrigation  district  for  interest  oo 
overdue  interest  coupons  on  bonds  issued  by 
the  district,  resulting  from  his  failure  to  pay 
the  interest  coupons  when  presented,  cannot  be 
enforced  by  writ  of  mandate. 

On  Rehearing. 

13.  Statute  of  Limitations — Personal  Phiv- 
ILEOE— Waiver—  Municipal  Corporations. 

Under  Code  Civ.  Proc.  i  1089,  providing 
that  on  the  return  of  the  alternative,  or  the 
day  on  which  the  application  for  a  writ  of 
mandate  is  noticed,  the  party  on  whom  the 
writ  or  notice  has  been  served  may  show  cause 
by  answer  under  oath,  made  in  the  same  man- 
ner 08  an  answer  to  a  complaint  in  a  civil  ac- 
tion, and  section  1091,  providing  that  on  the 
trial  the  applicant  is  not  precluded  by  the  an- 
swer from  any  valid  objection  to  its  sufficiency 
and  may  countervail  it  by  proof  either  in  direct 
denial  or  by  way  of  avoidance,  the  defense  of 
the  statute  of  limitations  is  a  privilege  personal 
to  the  debtor,  and  a  municipiu  corporation,  in 


common  with  other  debtors,  may  waive  or 
avail  itself  of  such  defense  in  any  le^al  pro- 
ceeding, though,  where  payment  is  provided  out 
of  n  porticular  fund  or  in  a  particular  way,  the 
debtor  cannot  plead  the  statute  without  show- 
ing that  the  particular  fund  has  been  provided 
or  the  method  pursued. 

14.  Same— Setting  Up  by  Demubbeb  oe  An- 
s  w  ER — Necessity. 

Unless  the  statute  of  limitations  is  set  up 
by  demurrer  or  answer  in  a  legal  proceeding 
against  a  public  officer  to  enforce  payment  of  a 
claim  against  a  municipality  which  he  repre- 
sents, the  defense  is  waived. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  {  080.] 

15.  Plea  DING— Denial  on  Infobmation  and 
Belief. 

An  answer  to  a  petition  for  a  writ  of 
mandate  to  compel  defendant  as  treasurer  of  an 
irrigation  district  to  pay  interest  coupons  on 
bonds  issued  by  the  district,  denying  knowledge 
or  information  suificient  to  form  a  belief  wheth- 
er the  coupons  were  ever  signed  by  the  secre- 
tary of  the  district,  raised  no  issue  on  that 
point. 

[Ed.  Note. — For  cases  in  point,  see  vol.  39, 
Cent.  Dig.  Pleading,  {  247.] 

16.  Signatures — Sufficiency  of  Evidencb— 
Lithogbaphic  Signatures. 

The  lithographic  signatures  of  a  secretary 
of  an  irrigation  district,  adopted  by  him  and 
appearing  on  the  interest  coupons  on  irriga- 
tion bonds  issued  by  the  district,  were  sufficient 
evidence  of  his  signature  to  such  bonds. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Signatures,  §  2.] 

Appeal  from  Superior  Court,  Stanislaus 
Comity;  W.  M.  Conley.  Judge. 

Petition  by  A.  Hewel  for  writ  of  mandate 
against  B.  P.  Hogln,  treasurer  of  the  Modesto 
irrigation  district.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  his  mo- 
tion for  a  new  trial,  defendant  appeals. 
Modified,  and,  as  modified,  affirmed. 

Dennett  &  Waltball,  for  appellant  M.  O. 
Minor,  for  respondent 

Mclaughlin,  J.  in  his  petition  for  a 
writ  of  mandate  herein,  the  petitioner,  by 
apt  averments,  set  forth  the  corporate  capac- 
ity of  the  district  of  which  defendant  is 
treasurer,  the  issuance  of  certain  bonds  by 
It,  the  official  character  of  defendant  and 
his  refusal  to  pay  certain  interest  coupons 
upon  demand,  notwithstanding  he  bad  then 
in  his  hands,  as  part  of  the  bond  fund,  the 
sum  of  $10,000.  It  Is  particularly  alleged 
that  plaintiff  owned  four  bonds  of  $.500  each, 
which  were  part  of  certain  bonds  issued  Jan- 
uary I,  1892,  to  which  were  attached  Interest 
coupons;  that  he  also  owned  12  Interest 
coupons,  which  were  a  part  of  certain  bonds 
issued  January  1,  1890;  that  the  Interest 
coupons  on  said  bonds  were  paid  up  to  Jan- 
nary  1,  1897,  but  not  later;  that  on  January 
1,  1901,  the  aggregate  sum  of  $1,096.40  was 
due  him  on  account  of  coupons  attached  to 
bonds  owned  by  him,  and  the  12  inter- 
est coupons  detached  from  bonds  of  the 
prior  Issue.  Of  this  sum  $162.40  was  for 
interest  on  said  coupons  after  they  became 
due  and  payable.    It  is  farther  alleged  that 
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the  payment  of  the  several  sums  due  on  the 
coupons  is  a  duty  resulting  from  tlie  oflSce 
of  defendant,  and  that  plaintiff  Is  tlie  party 
beneficially  interested  in  such  payment  A 
general  demurrer  to  this  petition  was  overrul- 
ed,  and  defendant,  answering,  denied  every 
averment  of  the  petition  save  the  corporate 
character  of  the  district  and  bis  official  rela- 
tion thereto.  Of  these  denials  all  were  based 
on  lack  of  Information  or  belief,  save  that 
at  the  time  of  the  demand  there  was  money 
in  defendant's  hands  applicable  to  the  pay- 
ment of  the  sums  claimed.  In  this  connec- 
tion it  is  alleged,  "upon  Information  and 
belief,"  that  the  board  of  directors  never 
levied  any  assessment  for  the  purpose  of 
paying  the  bonds  and  coupons  held  by  plain- 
tlft.  A  demurrer  to  several  special  defences 
pleaded  in  the  answer  was  sustained,  and 
the  cause  was  tried  on  the  Issues  above 
outlined.  Judgment  passed  for  plaintiff,  and 
defendant  appeals'  from  the  judgment  and 
from  the  order  denying  his  motion  for  a  new 
trial. 

The  statement  of  the  case  contains  many 
assignments  of  error,  and  numerous  speciUca- 
tlons  of  particulars  in  which  the  decision  Is 
against  law;  but  we  will  notice  only  such 
points  as  were  deemed  worthy  of  discussion 
and  argument  in  appellant's  briefs.  Himi- 
phrey  v.  Pope  (Gal.  App.)  82  Pac.  223;  Peo- 
ple T.  Woon  Tuck  Wo,  120  Cal.  297,  62  Pac. 
833.  The  first  point  made  relates  to  the 
statute  of  limitations.  The  question  was  not 
raised  by  demurrer  or  answer,  but  during  the 
course  of  the  trial  defendant  applied  to  the 
court  for  leave  to  amend  his  answer  In  this 
particular.  The  court  clearly  Indicated  that 
the  application  would  be  denied,  but  it  does 
not  appear  that  any  formal  or  final  ruling 
was  made.  It  is  contended  that  this  failure 
constituted  reversible  error,  but  under  the 
circumstances  it  must  be  assumed  that  the 
application  was  denied.  Summervllle  v.  Kel- 
llher,  144  Cal.  ICO,  77  Pac.  889.  Anticipating 
this  ruling.  It  is  said  that  It  was  an  abuse  of 
discretion  to  refuse  permission  to  amend.  It 
does  not  appear  from  the  complaint  when  the 
money  applicable  to  the  payment  of  these  de- 
mands came  into  the  hands  of  the  defendant, 
and  the  answer  contains  an  averment  that 
no  funds  were,  at  any  time,  available  for  such 
purpose.  Amendments  setting  up  the  bar  of 
the  statute  of  limitations  are  only  allowed 
In  furtherance  of  Justice,  and  we  cannot  say 
that  the  ends  of  justice  were  defeated  in  this 
Instance  by  refusing  to  allow  an  amendment 
'Which  contained  no  affirmative  matter,  and 
really  amounted  to  no  more  than  a  tardy 
demurrer  to  the  complaint.  Freehill  v.  Cham- 
berlain, 65  Cal.  604,  4  Pac.  646;  Pleasant  v. 
Samuels,  114  Cal.  39,  45  Pac.  90S;  Wise  v. 
Wniiams,  72  Cal.  548,  14  Pac.  204;  Stuart 
V.  Lander,  16  Cal.  372,  76  Am.  Dec.  533; 
Cooke  V.  Spears,  2  Cal.  409,  56  Am.  Dec.  348; 
Bank  v.  Heron,  122  Cal.  109,  54  Pac.  537; 
Bliss  v.  Sneath,  119  Cal.  528,  51  Pac.  848; 
Mcfyer  v.  Porter,  65  Cal.  70,  2   Pac.  SS't 


We  see  no  force  In  the  point  that  the  court 
was  compelled  to  consider  such  defense. 
Whether  it  was  pleaded  or  not  (Code  Civ. 
Proc.  S  1094). 

It  is  next  contended  that  there  is  no  evi- 
dence tending  to  show  that  the  coupons 
were  ever  signed  by  the  secretary.  It  clear- 
ly appears  that  each  coupon  has  the  litho- 
graphic signature  of  the  secretary  and  that 
such  signature  had  been  adopted  by  him. 
Pennington  v.  Baehr,  48  Cal.  505:  Williams 
V.  McDonald,  58  Cal.  529;  McKee  v.  Vernon, 
3  Dill.  210,  Fed.  Cas.  No.  8,851;  Grieb  v. 
Cole,  CO  Mich.  307,  27  N.  W.  579,  1  Am.  St 
Rep.  533;  Mezcben  v.  More,  54  Wis.  217, 
11  N.  W.  534.  But,  waiving  this,  every  in- 
tendment aids  the  judgment  and  findings, 
and  we  are  satisfied  that  there  was  no  issue 
before  the  court  on  this  point  The  denial 
is  based  on  information  and  belief,  and  we 
do  not  think  that  this  form  of  denial  is 
sufficient  Mulcahy  v.  Buckley,  100  Cal.  480, 
35  Pac.  144;  Weill  v.  Crittenden,  139  Cat 
489,  73  Pac.  238;  County  of  Mendocino  T. 
Peters  (Cal.  App.)  82  Pac.  1122. 

The  next  point  urged  Is  that  there  is  no 
evidence  to  show  that  defendant  has  in  bis 
hands  funds  available  for  the  purpose  of  pay- 
ing the  demands  In  question.  It  appears 
that  at  the  time  plaintiff  demanded  payment 
there  was  in  the  bond  fund  the  sum  of 
$12,442.52.  It  also  appears  that  assessments 
were  levied  by  resolution  of  the  board  of 
directors,  for  the  pm-pose  of  paying  Interest 
on  outstanding  6  and  6  per  cent  bonds  of 
the  district,  and  that  the  balance  in  the  bond 
fund  was  a  portion  of  the  money  collected 
for  this  purpose.  As  the  bonds  held  by 
plaintiff  formed  a  part  of  the  0  per  cent 
bond  issue,  it  seems  clear  that  the  money 
in  the  hands  of  the  treasurer  was  subject 
to  the  payment  of  the  coupons  In  question, 
and  therefore  it  cannot  be  said  that  tbere 
Is  no  evidence  to  sustain  the  conclusion  of 
the  court  in  this  regard.  Carter  v.  Tilgbman, 
119  Cal.  106,  61  Pac.  84.  Even  if  the  aver- 
ment on  Information  and  belief  raised  an 
issue  on  the  point,  the  court  did  not  err  in 
rpfusing  to  allow  the  defendant  to  show  by 
parol  testimony  that  the  purpose  of  the 
assessments  was  other  and  different  from 
the  purpose  as  declared  in  the  resolutions 
adopted  by  the  board  of  directors  at  the  time 
the  assessments  were  levied.  Nor  did  it 
err  in  refusing  to  admit  the  resolution  of 
the  board  transferring  all  moneys  to  the 
fund  applicable  to  the  payment  of  interest 
on  refunded  bonds.  The  bonds  and  coupons 
held  by  plaintiff  bad  not  been  refunded,  and 
the  board  could  not,  by  transfer  immediately 
after  his  demand  was  made,  defeat  plain- 
tiff's right  to  have  money  collected  for  that 
purpose  applied  to  the  payment  of  the  cou- 
pons held  by  him.  Carter  v.  Tilgbman, 
supra;  Higglns  v.  San  Diego,  131  Cal.  303, 
C3  Pac.  470. 

We  find  no  error  in  other  rulings  on  tlie 
admissibility  of  evidence,  and  it  could  serve 
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no  beneficial  purpose  to  specify  and  discuss 
such  alleged  errors  in  detail. 

Mandate  will  lie  for  tlie  enforcement  of 
tlie  right  here  asserted.  Code  Civ.  Proc 
S  1085;  Meyer  t.  Widber,  126  Cat.  254.  58 
Pac.  532;  Mitchell  v.  Patterson,  120  Cal.  280, 
62  Pac.  389.  The  defendant  tiad  no  absolute 
right  to  a  trial  before  a  Jury,  and  it  was  no 
abuse  of  discretion  to  refuse  to  order  dis- 
puted questions  of  fact  to  be  so  tried.  Code 
Civ.  Proc.  f  1090:  Woods  v.  Varnum,  85 
Cal.  645,  24  Pac.  843;  Cassiday  v.  Sullivan, 
64  Cal.  266,  28  Pac.  234. 

The  plaintiff  was  not  entitled  to  interest 
on  the  interest  coupons.  Davis  v.  Porter, 
66  Cal.  659,  6  Pac.  746;  Bates  v.  Gerber,  82 
Cal.  550,  22  Pac.  1115;  Kendall  v.  Porter. 
120  Cal.  108,  45  Pac.  333,  52  Pac.  143; 
Sawyer  v.-  Colgan,  102  Cal.  293,  30  Pac.  580. 
No  provision  of  law  gives  the  right  to  such 
interest,  and  the  district  of  which  defendant 
is  treasurer  has  made  no  provision  for  the 
payment  of  the  same.  But  it  is  urged  that 
appellant  is  liable  therefor  by  reason  of  bis 
failure  to  pay  the  Interest  coupons  when 
presented  for  payment.  If  It  be  conceded 
that  be  could,  under  any  circumstances,  be 
liable  personally,  such  liability  would  be  in 
tbe  nature  of  a  penalty  or  for  damages,  and 
-we  are  of  the  opinion  that  this  liability  can- 
not be  enforced  through  the  medium  of  o 
writ  of  mandate. 

The  order  denying  a  new  trial  is  therefore 
aflSrmed,  and  the  judgment  appealed  from 
is  hereby  modified  by  deducting  therefrom 
tbe  sum  of  $162.40,  the  amount  of  interest 
erroneously  included  therein,  and  by  strik- 
ing therefrom  the  provision  for  interest  from 
the  1st  day  of  January,  1904.  As  so  modified 
tbe  judgment  is  hereby  affirmed,  respondent 
to  pay  the  costs  of  tills  appeal. 

We  concur:  CHIPMAN,  P.  J.;  BUCK- 
LBS,  J. 

On  Rehearing. 

Mclaughlin,  J.  This  is  an  application 
for  a  writ  of  mandate  commauding  defend- 
ant as  treasurer  of  Modesto  irrigation  dis- 
trict, to  pay  the  interest  on  certain  bonds. 
Tbe  petition  sets  forth  tbe  corporate  organiza- 
tion and  capacity  of  tbe  district,  tbe  official 
relation  of  defendant  thereto,  and  his  re- 
fusal to  pay  certain  Interest  coupons  upon 
demand,  notwithstanding  that  he  bad  suf- 
ficient money  in  his  hands  available  for  such 
purpose.  It  appears  therefrom  that  plaintiff 
Is  the  owner  and  bolder  of  four  bonds  fur 
$500  each,  issued  by  said  district  on  January 
1,  1902,  bearing  interest  at  tbe  rate  of  6  per 
cent  per  annum,  and  that  certain  interest 
coupons  attached  to  said  bonds  were  due  and 
payable  at  the  time  demand  for  payment  was 
made.  That  he  also  owns  12  interest  coupons 
for  $15  each,  which  were  detached  from 
bonds  for  a  like  sum,  bearing  interest  at  the 
same  rate.  Issued  January  1,  1890.  The  ag- 
gregate sum  claimed  l9  $l,0i96.40,  of  which 


sum  $162.40  is  for  interest  on  the  interest 
coupons  above  mentioned,  accruing  after  said 
coupons  became  due  and  payable.  It  is  al- 
leged generally,  that  the  payment  of  tbe  sev- 
eral sums  Included  In  tbe  total  demand  is 
a  duty  resulting  from  the  office  held  by  de- 
fendant, and  that  tbe  plaintiff  is  tbe  party 
beneficially  interested  In  such  payment.  A 
general  demurrer  to  the  petition  was  over- 
ruled, and  the  defendant  answering,  traversed 
all  tbe  averments  of  tbe  petition,  save  those 
relating  to  the  corporate  capacity  of  the  dis- 
trict, and  defendant's  official  connection  there- 
with. All  of  tlie  denials,  and  most  of  tbe 
afiirmatlve  averments,  were  based  on  want 
of  Information  or  belief,  but  It  was  positively 
alleged  that  defendant  at  no  time  bad  in  bis 
bands  money  applicable  to  the  payment  of 
plaintiff's  claim.  Tbe  court  sustained  a  de- 
murrer to  several  special  defenses  set  up  In 
the  answer,  and  tbe  cause  was  tried  on  the 
pleadings  above  epitomized.  Judgment  was 
entered  commanding  the  defendant  to  pay  tbe 
full  sum  demanded,  and  be  appeals  from 
such  judgment  and  from  tbe  order  denying 
his  motion  for  a  new  trial. 

We  will  notice  only  the  assignments  of 
error  and  specifications  of  insufficiency  of  the 
evidence  discussed  in  tbe  briefs  and  argu- 
ment Humphrey  v.  Pope  (C»i.  App.)  82 
Pac.  223 ;  People  v.  Woon  Tuck  Wo.  120  Cal. 
297,  52  Pac.  833.  During  tbe  course  of  the 
trial,  and  after  the  plalntiif  bad  rested  bis 
ease,  the  defendant  applied  to  tbe  court  for 
leave  to  amend  bis  answer  by  alleging  as  a 
separate  defense  that  tbe  cause  of  action  as 
to  several  of  the  coupons  was  barred  by  the 
provisions  of  section  837  of  the  Code  of  Civil 
Procedure.  The  court  clearly  Indicated  that 
tbe  application  would  be  denied,  but  It  Is 
Insisted  that  the  failure  to  make  an  addition- 
al formal  ruling  constitutes  reversible  error. 
Under  the  circumstances,  and  In  view  of  what 
was  said  by  the  court.  It  must  be  assumed 
that  the  application  was  denied.  Summer- 
vllle  V.  Kelllher,  144  Cal.  100,  77  Pac.  889. 
There  was  no  abuse  of  discretion  In  denying 
tbe  application  to  amend.  If,  according  to  a 
contention  to  be  noticed  later,  tbe  court  was 
bound  to  pass  upon  the  question  suggested  In 
any  event,  then  the  amendment  was  entirely 
Immaterial.  If  it  was  necessary  to  plead  the 
bar  of  the  statute  specially,  then  such  amend- 
ment amounted  to  no  more  than  a  tardy  de- 
murrer to  the  complaint  Amendments  set- 
ting up  the  bar  of  tbe  statute  of  limitations 
are  allowed  only  In  furtherance  of  Justice, 
and  we  cannot  say  that  the  ends  of  justice 
were  defeated  In  this  Instance  by  refusing  to 
permit  the  amendment  Wise  v.  Williams, 
72  Cal.  548,  14  Pac.  204;  Stuart  v.  Lander, 
16  Cal.  375,  76  Am.  Dec.  538 ;  Coake  v.  Spears, 
2  Cal.  412,  56  Am.  Dec.  348 ;  Bank  v.  Heron, 
122  Cal.  109,  54  Pac.  637;  Bliss  v.  Sneath, 
119  Cal.  528,  61  P^c.  848;  Pleasant  v.  Sam- 
uels, 114  Cal.  38,  45  Pac.  998. 

It  was  urged  in  the  petition  for  rehearing 
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that  the  facts  pleaded  and  proven  show  that 
a  number  of  the  Interest  coupons  became  due 
and  payable  more  than  four  years  before  the 
action  was  commenced,  and  It  Is  argued  that 
defendant  as  a  public  officer  was  bound  to 
refuse  payment  as  to  such  coupons.  In  other 
words,  It  is  said  that  under  the  facts  it  was 
not  defendant's  duty,  specially  enjoined  by 
law,  to  pay  the  "outlawed"  coupons.  As  a 
conclusion  from  his  premise  and  argument, 
counsel  for  appellant  earnestly  insists  that  in 
a  proceeding  of  this  liind  against  an  officer 
of  a  municipal  corporation,  the  bar  of  the 
statute  of  limitations  is  always  an  Issue, 
whether  It  Is  pleaded  or  not.  At  the  outset, 
we  were  Impressed  by  the  plausible  and  able 
argument  of  counsel  In  supixirt  of  his  posi- 
tion, but  careful  analysis  and  research  have 
convinced  us  that  the  rule  is,  and  should  be, 
the  other  way.  For  many  years,. able  lawyers 
In  this  state  and  elsewhere  contended  that  a 
municipal  corporation  held  its  funds  as  a 
trustee  for  those  having  demands,  for  the  pay- 
ment of  which  the  money  was  provided,  and 
that  It  could  not  plead  the  statute  of  limita- 
tions against  a  person  having  a  claim  which 
was  payable  out  of  such  funds.  It  was 
argued  that  a  municipal  corporation,  lil^e  a 
bank,  was  simply  the  custodian  of  special 
funds,  holding  the  same  for  the  benefit  of 
those  who  were  or  might  be  entitled  thereto. 
It  Is  apparent  at  a  glance  that  this  conten- 
tion was  diametrically  opposed  to  the  con- 
tention here.  The  courts,  however,  declined 
to  adopt  that  extreme,  though  reasonable 
view,  and  we  understand  the  rule  to  be  that 
the  defense  of  the  statute  of  limitations  is 
a  privilege  personal  to  the  debtor,  and  that 
a  municipal  corporation,  in  common  with 
other  debtors,  may  waive  or  avail  itself  of 
such  defense  in  any  legal  proceeding.  Code 
Civ.  Proc.  S§  1089,  1001;  Bates  v.  Gregory, 
89  Cal.  398,  26  Pac.  891;  Underbill  v.  Trus- 
tees, 17  Cal.  178;  Barnes  v.  Glide,  117  Cal. 
8,  48  Pac.  804,  59  Am.  St  Rep.  153.  But 
while  this  is  the  general  rule,  it  has  been 
pointedly  held.  In  a  ease  very  similar  to 
the  case  at  bar,  that  "when  payment  Is 
provided  for  out  of  a  particular  fund,  or 
in  a  particular  way,  the  debtor  cannot  plead 
the  statute  of  limitations  without  showing 
that  the  particular  fimd  has  been  provided 
or  the  method  pursued."  Sawyer  v.  Colgan, 
102  Cal.  202,  36  Pac.  580.  Instead  of  mak- 
ing any  such  showing  in  the  proposed  amend- 
ment, or  elsewhere  In  his  pleadings,  appel- 
lant affirmatively  alleged  that  no  fund  was 
at  any  time  provided  for  the  payment  of  the 
interest  coupons  in  question.  Our  attention 
has  not  been  directed  to  any  statute  forbid- 
ding payment  of  such  demands  after  the  bar 
of  the  statute  has  intervened,  and  as  all 
municipal  corporations  and  bodies  act 
through  public  officers,  It  follows  that,  un- 
less the  statute  of  limitations  Is  set  up  by 
demurrer  or  answer,  in  this  or  any  other 
legal  proceeding  against  a  public  officer,  the 
defense  must  be  deemed  waived.   The  resolu- 


tion adopted  by  the  board  of  directors  In  1903 
shows  on  its  face  that  an  assessment  was 
levied  to  pay  the  interest  on  "outstanding 
6  per  cent  bonds,"  and  It  Is  not  pretend- 
ed that  money  enough  was  not  paid  into  the 
hands  of  defendant  under  such  assessment 
to  redeem  the  plaintilTs  coupons.  It  no- 
where appears  that  any  money  was  available 
for  such  purpose  earlier  than  1902.  This 
coupled  with  the  further  fact  that  no  pre- 
tense is  made  that  the  bonds  were  barred 
by  the  statute,  makes  it  certain  that  defend- 
ant was  not  prejudiced  by  the  ruling  refus- 
ing bis  application  for  leave  to  amend. 
Freeliill  v.  Chamberlain,  65  Cal.  604,  4  Pac. 
616;  Meyer  v.  Porter,  65  Cal.  74,  2  Pac.  SSi; 
Bates  V.  Gregory,  89  Cal.  392,  26  Pac.  891; 
Sawyer  v.  Colgan,  102  Cal.  292,  36  Pae 
580;  Barnes  v.  Glide,  117  Cal.  9,  48  Pac.  804, 
59  Am.  St  Rep.  153. 

It  Is  next  contended  that  there  Is  no  evi- 
dence tending  to  show  that  the  coupons  were 
ever  signed  by  the  secretary  of  the  irriga- 
tion district.  As  the  denials  touching  this 
phase  of  the  case  are  based  on  informatitHi 
and  belief,  there  was  no  issue  on  tliat  point 
Mulcahy  v.  Buckley,  100  Cal.  489,  35  Pac. 
144;  Weill  v.  Crittenden,  130  Cal.  489,  73 
Pac.  238;  County  of  Mendocino  v.  Peters. 
(Cal.  App.)  82  Pac.  1122.  But  as  each  coupon 
bears  the  lithographic  signature  of  the  secre- 
tary adopted  by  him,  there  Is  nqtiiing  in  the 
point,  anyway.  Pennington  v.  Baehr,  48  Cnl. 
565;  Williams  v.  McE>onald,  58  Cal.  529;  Mc- 
Kee  V.  Vernon  County,  3  Dill.  210,  Fed.  Cas. 
No.  8,851 ;  Grleb  v.  Cole,  60  Mich.  397,  27  N. 
W.  579, 1  Am.  St  Rep.  533;  Mezchen  v.  More. 
64  Wis.  217,  11  N.  W.  534. 

The  next  point  made  is  that  there  was  no 
evidence  to  show  that  defendant  bad  In  bis 
hands  money  available  for  the  payment 
of  the  coupons  when  demand  was  made.  As 
the  coupons  held  by  plaintiff  were  for  interest 
on  outstanding  6  per  cent,  bonds,  it  seems 
clear  that  a  large  portion,  at  least  of  the  sum 
of  $12,442.50  In  defendant's  hands  at  that 
time,  was  available  for  the  purpose  of  pay- 
ing them.  Carter  v.  Tilghman,  119  Cal.  106. 
51  Pac.  34.  The  court  did  not  err  In  refusing 
to  allow  the  defendant  to  show  by  parol  tes- 
timony that  the  purpose  of  the  assessment 
levied  was  other  and  different  from  the  pur- 
pose as  disclosed  In  the  resolutions  adopted 
by  the  board  of  directors,  at  the  time  the  as- 
sessment was  levied.  Nor  did  it  err  in  re- 
fusing to  admit  the  resolution  of  the  board, 
transferring  all  moneys  to  the  fund  applicable 
to  the  payment  of  the  Interest  on  refunded 
bonds.  The  bonds  and  coupons  held  by  plain- 
tiff had  not  been  refunded,  and  the  board 
could  not,  by  transfer,  immediately  after  his 
demand  was  made,  defeat  plaintiff's  right  to 
have  money  collected  for  that  purpose  applied 
to  the  payment  of  the  coupons  held  by  him. 
Carter  v.  Tilghman,  supra;  Htgglns  v.  San 
Diego,  131  Cal.  303,  63  Pac.  470. 

We  find  no  error  In  other  rulings  on  the 
admissibility  of  evidence,  and  it  could  serve 
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DO  useful  or  beneficial  purpose  to  discuss  eack 
alleged  error  In  detail. 

Mandate  will  He  for  the  enforcement  of 
the  right  here  asserted.  Code  Civ.  Proc.  i 
1083 ;  Meyer  v.  Widber,  126  Cal.  254.  58  Pac. 
532;  Mitchell  v.  Patterson,  120  Cal.  28C,  52 
Pac.  589.  The  defendant  had  no  absolute 
right  to  a  trial  by  Jury,  and  it  was  not  an 
abuse  of  discretion  to  refuse  to  allow  dis- 
puted questions  of  fact  to  be  so  tried.  Code 
Civ.  Proc.  i  1000 ;  Woods  v.  Varuum,  85  Cal. 
645,  24  Pac.  843;  Cassiday  v.  Sullivan,  64 
Cal.  266,  28  Pac.  234. 

The  plaintiff  was  not  entitled  to  interest 
on  the  interest  coupons  from  the  date  of 
their  maturity,  or  the  demand  made.  Davis  v.- 
Porter,  66  Cal.  659,  6  Pac.  746;  Bates  v.  Ger- 
ber,  82  Cal.  550,  22  Pac.  1115;  Kendall  v.  Porter, 
120  Cal.  108,  45  Pac.  333,  52  Pac.  143 ;  Saw- 
yer V.  Colgan,  102  Cal.  203,  36  Pac.  580; 
Davis  V.  State,  121  Cal.  211,  53  Pac.  555. 
No  provision  of  law  establishes  a  liability  for 
such  Interest,  and  the  district  of  which  de- 
fendant is  treasurer  has  made  no  provisioa 
for  the  payment  of  the  same.  But  it  is 
Mtged  that  appellant  Is  liable  therefor  by  rea- 
son of  his  failure  to  pay  the  Interest  coupons 
on  demand.  If  It  be  conceded  that  be  could, 
under  any  circumstances,  be  personally  liable 
for  such  interest,  such  liability  would  be  in 
the  nature  of  a  penalty,  or  for  damages,  and 
we  are  clearly  of  the  opinion  that  such  a  lia- 
bility cannot  be  enforced  through  the  medi- 
um of  a  writ  of  mandate. 

The  order  denying  a  new  trial  Is,  therefore, 
affirmed,  and  the  judgment  appealed  from  Is 
hereby  modified  by  deducting  therefrom  the 
sum  of  $1(;2.40,  the  amount  of  interest  errone- 
ously included  therein,  and  by  striking  there- 
from the  provision  for  interest  from  the  Ist 
day  of  January,  1904.  As  so  modified,  the 
Judgment  Is  hereby  affirmed,  the  respondent 
to  pay  the  costs  of  this  appeal. 

We  concur:  CHIPMAN,  P.  J,;  BUCK- 
LES, J. 


(3  Cal.  App.  256) 
KAUER'S  LAW  &  COLLECTION  CO.  ▼. 
BRADBURY. 

(Court  of  Apppal,  First  District.  California. 
March  16.  1906.) 

1.  Bbokebs  —  Compensation  —  Couuissions 
IBOM  BoTiT  Parties. 

.  Where  a  brolier,  employpd  to  sell  land  on  a 
commission,  receives  a  commission  from  the 
buyer  without  the  knowledge  of  the  seller,  he 
cannot  recover  bis  commission  from  the  seller. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Brokers,  §§  52-54.] 

2.  Same— Action  for  Compensation— Plead- 
ing—Issues. 

In  an  action  for  a  broker's  commissions,  the 
only  allegation  in  plaintiff's  complaint  show- 
ing a  liability  of  the  defendant  was  that  with- 
in two  years  prior  thereto  the  defendant  became 
indebted  to  plaintiff's  assiprnor  in  a  certain  sum 
for  services  rendered  by  him  to  the  defendant. 
at  his  special  instance  and  request.  Held,  that 
the  only  issue  tendered  by  the  complaint  was  an 


indebtedness  existing,  at  the  time  the  action 
was  commenced,  for  certain  undisclosed  serv- 
ices, and  on  that  issue  it  was  competent  for 
defendant  to  offer,  and  for  the  court  to  consider, 
any  evidence  which  would  tend  to  show  that, 
even  though  the  services  were  rendered,  they  did 
not  create  an  indebtedness  against-  the  defend- 
ant, and  defendant's  failure  to  set  up  in  his  ans- 
wer as  a  defense  ttrnt  assignor  had  received  a 
commission  from  the  purchaser  did  not  preclude 
him  from  offering  evidence  thereof,  or  the  court 
from  considering  its  effect. 

3.  Tbial  —  Province  of  Coubt— Pindinos— 
s0fficienct. 

Findings  which  are  a  negation  In  identi- 
cal language  of  the  allegations  of  the  complaint 
in  the  form  of  a  common  count  in  assumpsit  are 
sufficient  to  support  a  judgment. 

4.  New  Trial— Accident  ob  Surprise— Dis- 
cretion  OF  COUBT. 

The  court  is  justified  in  refusing  a  new  trial 
on  the  ground  of  accident  or  surprise,  unless 
satisfied  from  the  affidavits  that  a  different  re- 
sult would  be  reached. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent  Dig.  New  Trial,  §  199.] 

5.  Appeal  —  Review  —  Discretion  of  Tbiai, 
Court— New  Trial. 

The  action  of  the  trial  court  in  denying  a 

new  trial  will  not  be  disturbed  on  appeal,  unless 

it  appears  that  there  was  an  abuse  of  discretion. 

[Ed.   Note. — ^For  cases  in  point,  see  vol.   3, 

Cent.  Dig.  Appeal  and  Error,  fi  3800-3876.] 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  John  Hunt  Judge. 

Action  by  Bauer's  Law  &  Collection  Com- 
pany against  W.  B.  Bradbury.  From  a  judg- 
ment in  favor  of  defendant  and  an  order 
denying  a  new  trial,  plaintiff  appeala  Af- 
firmed. 

Jordan,  Treat  &  Brann  and  Macks  &  Tom- 
sky,  for  appellant.  T.  C.  Kierulff,  for  re- 
spondent 

HARRISON,  P.  J.  The  plaintiff  seeks 
herein  to  recover  from  the  defendant  the  sum 
of  $025  for  services  rendered  by  Guy  T.  Way- 
man,  his  assignor,  as  the  Agent  of  the  de- 
fendant for  the  sale  of  a  parcel  of  land  in 
San  Francisco.  Judgment  was  rendered  In 
favor  of  the  defendant  and  the  plaintiff  has 
appealed. 

The  facts  as  shown  at  the  trial  are  that 
on  October  14,  1902,  the  defendant  by  an" 
instrument  in  writing,  employed  Wayman  as 
his  sole  and  exclusive  agent  for  the  period  of 
20  days  from  that  date  to  sell  for  him  a  cer- 
tain parcel  of  land  for  the  sum  of  $50,000, 
and  at  the  same  time  executed  to  him  an- 
other instrument  by  which  be  promised  to 
pay  him  a  commission  of  1^  per  cent,  of 
such  purchase  price  if  the  property  should  be 
sold  In  accordance  therewith.  Wayman  did 
not  make  a  sale  within  said  time,  but  on 
November  7tb  be  negotiated  with  Knicker- 
bocker and  Barker  for  a  purchase  of  the  lot 
by  them,  and  received  from  them  $500  as  a 
deposit  therefor,  and  on  the  same  day  stated 
to  the  defendant  that  he  had  sold  the  prop- 
erty to  them,  and  presented  to  him  an  instru- 
ment signed  by  himself  stating  that  he  had 
"received  from  Knickerbocker  $500,  being  a 
deposit  on  account  of  $50,000  for  purchase 


Digitized  by 


Google 


1008 


84  PACIFIC  REPORTER. 


(CaL 


price  of  property  this  day  sold  to  him  by  Guy  T. 
Waynian,  agent  of  the  owner,  herein  described, 
and  subject  to  owner's  approval";  the  property 
described  being  that  of  the  defendant  Being 
asked  by  the  defendant  how  mncb  he  would 
get,  Wayuian  replied  $50,000.  The  defendant 
thereupon  signed  an  aiiproval  of  the  sale  at 
the  foot  of  the  receipt,  and  Wayman  gave  to 
him  the  $500,  for  which  he  gave  Wayman  his 
receipt  as  a  deposit  on  account  of  the  pur- 
chase price.  The  sale  was  thereafter  carried 
into  effect,  and  at  Its  consummation  Kni<;ker- 
bocijer  and  Barker  paid  to  the  defendant 
$40,500.  At  the  time  of  Wayman's  negotia- 
tion with  Knlckerboc'IvCr  and  Barker  he 
agreed  with  them  that,  if  the  sale  was  effect- 
ed, he  should"  receive  from  them  $500  as  a 
commission  for  bis  services,  and  when  the 
sale  was  completed  they  paid  bim  said  $500 
as  said  commission.  Waynian,  however,  did 
not  Inform  the  defendant  of  this  agreement, 
and  the  defendant  did  not  learn  of  It  until 
several  days  after  the  execution  of  the  In- 
strument of  November  7th. 

Upon  these  facts  the  court  rightly  held  that 
Wayman  was  not  entitled  to  any  commission 
from  the  defendant  for  services  rendered  In 
connection  with  the  sale  of  the  property.  The 
fiduciary  relations  between  n  principal  and 
his  agent  preclude  the  latter  from  having  any 
Interest  In  the  subject-matter  of  his  agency 
adverse  to  that  of  his  principal.  In  the  em- 
ployment of  an  agent  the  principal  bargains 
for  his  disinterested  skill  and  diligence,  and, 
whenever  the  Interests  of  the  agent  become 
antagonistic  to  thofe  of  his  employer,  he  vio- 
lates his  obligation  by  continuing  to  act  In  his 
behalf  without  disclosing  that  fact.  A  bro- 
ker, who  Is  employed  by  the  owner  to  sell  his 
property,  Is,  by  the  mere  fact  of  accepting 
such  employment,  precluded  from  acquiring 
an  Interest  in  the  property  he  Is  employed  to 
sell.  He  cannot  act  as  such  agent  in  making 
a  sale  either  to  himself  or  where  he  Is  In- 
terested In  the  purchase,  and  he  Is  equally  pre- 
cluded from  having  a  personal  Interest  In 
the  result  of  the  sale  of  which  his  principal 
Is  Ignorant  Whenever  he  has  an  Interest  In 
"making  the  sale  which  Is  antagonistic  to  that 
of  his  principal,  he  Is  unable  to  discharge  his 
full  duty  to  the  latter,  and  by  continuing  to 
act  as  his  agent  without  disclosing  to  him 
the  fact  of  such  Interest  he  commits  a  fraud 
upon  him  which  will  deprive  him  of  all  right 
to  compensation  for  bis  services.  These  prin- 
ciples will  be  found  fully  Illustrated  In  the 
following  authorities:  Story  on  Agency,  f§ 
31,  210,  211;  Mecbem  on  Agency,  §  852; 
Farnsworth  v.  Hemmer,  1  Allen  (Mass.)  494, 
79  Am.  Dec.  750;  Rice  v.  Wood,  113  Mass. 
133,  18  Am.  Rep.  459;  Alvord  v.  Cook,  174 
Mass.  120,  54  N.  B.  409;  Rice  v.  Davis,  136 
Pa.  439,  20  Atl.  513,  20  Am.  St  Rep.  931; 
Empire  Ins.  Co.  v.  American  Ins.  Co.,  138  N. 
Y.  446,  34  N.  E.  200;  Scrlbner  r.  Collar,  40 
Mich.  375,  29  Am.  Rep.  541;  Wadsworth  v. 
Adams,  138  U.  S.  380,  11  Sup.  Ct  303,  S4  L. 
Ed.  9S4;  Calmon  v.  Sarraille,  142  Cal.  638» 


76  Pac.  486.  The  contract  of  October  14th, 
as  was  conceded  by  Wayman  In  bis  testimony, 
expired  by  limitation  on  November  3d,  and 
the  written  agreement  of  the  defendant  to 
pay  a  commission  to  Wayman  was  limited 
to  a  sale  made  In  accordance  with  the  terms 
of  that  contract  For  the  purpose  of  effecting 
a  sale  of  the  property  to  Knickerbocker  on 
November  7th,  Wayman  did  not  rely  upon  the 
authority  given  him  In  the  contract  of  October 
14tb,  but  after  obtaining  from  Knickerbocker 
the  terms  upon  which  he  was  williug  to  pur- 
chase the  property,  and  before  obtaining  from 
him  any  agreement  for  Its  purchase,  he  sought 
to  obtain  from  the  defendant  his  consent  to 
the  sale  upon  terms  .differing  from  those 
named  in  the  contract  of  October  14th.  His 
undertaking  to  act  as  agent  of  Knickerbocker 
for  procuring  the  purchase  of  the  pn^erty 
was  In  effect  a  renunciation  of  bis  agency 
for  the  defendant  to  secure  its  sale.  Carman 
V.  Beach,  63  N.  T.  97;  Walker  v.  Osgood, 
98  Mass.  348,  93  Am.  Dec.  168.  Whether  be 
is  to  be  regarded  as  having  been  at  this  time 
the  agent  of  Knickerbocker  for  the  purchase 
of  the  property,  or  of  the  defendant  for  Its 
sale.  Is  immaterial.  If  he  Is  to  be  considered 
as  the  agent  of  Knickerbocker,  he  Is  not  enti- 
tled to  commission  from  the  defendant  The 
claim  of  the  plaintiff,  moreover,  is  based  upon 
the  proposition  that  Wayman  was  at  that 
time  acting  as  the  agent  of  the  defendant; 
and.  If  It  be  assumed  that  In  his  interview 
with  him  on  November  7tb  he  purported  fa> 
be  acting  as  his  agent  It  was  incumbent  up- 
on him  to  give  him  full  information  of  the 
terms  upon  which  Knickerbocker  was  wllling^ 
to  purchase  the  property,  including  his  agree- 
ment to  pay  a  commission,  and  not  to  conceal 
any  of  its  terms.  The  terms  offered  by 
Knickerbocker  as  then  represented  by  him 
were  not  the  same  as  those  contained  in  the 
authorization  of  October  14th,  and  that  In- 
strument had  expired  by  Its  own  terms.  The 
price  named  therein  at  which  the  defendant 
was  willing  to  sell  the  property  was  not  final, 
and  It  was  the  duty  of  Wayman,  if  he  wa» 
acting  as  his  agent,  to  disclose  to  blm  any  fact 
wltliin  his  knowledge  that  might  result  In  pro- 
curing for  him  a  greater  price  for  the  property. 
Ruckman  v.  Bergbolz.  37  N.  J.  Law.  437; 
Carpenter  v.  Fisher,  175  Mass.  9,  55  N.  E.  479. 
It  is  not  improbable  that  if  he  had  informed 
the  defendant  that  Knickerbocker  was  willing 
to  pay  $500  in  addition  to  the  $50,000  named 
in  the  receipt  the  defendant  would  have  dfe- 
clined  the  offer  unless  he  should  receive  that 
additional  $500  for  himself.  The  failure  of 
Wayman  to  disclose  this  fact  to  the  defend- 
ant Justified  the  court  in  holding  that  he 
was  not  entitled  to  any  commission  for  his 
services.  The  fact  that  the  defendant  did  not 
set  up  In  his  answer  as  a  defense  that  Way- 
man  had  received  a  commission  from  the  pur- 
chaser did  not  preclude  bim  from  offering  evi- 
dence thereof,  or  the  court  from  considering 
its  effect.  The  only  allegation  In  the  plain- 
tiff's complaint  showing  a  liability  of  the 
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defendant  was  that,  within  two  years  prior 
thereto,  the  defendant  became  indebted  to 
Wayman  In  the  sum  of  $C25  for  services 
rendered  by  him  to  the  defendant,  at  bis 
special  instance  and  request  As  this  allega- 
tion gave  no  information  of  the  nature  of 
these  services,'  tbe  defendant  could  not  antici- 
pate the  facts  upon  which  tbe  plaintiff  would 
rely  at  the  trial,  and  bad  no  opportunity  to 
present  tbe  issue  upon  which  he  offered  the 
evidence  until  after  the  plalntitTs  evidence 
bad  been  introduced.  Sterling  t.  Smith, 
97  Cal.  343,  32  Pae.  320;  Moore  v.  Copp, 
119  Cal.  429,  51  Pac.  630.  The  only  Issue  ten- 
dered by  the  complaint  was  an  "indebted- 
ness," existing  at  the  time  tbe  action  was 
commenced,  for  certain  undisclosed  services, 
and  upon  that  Issue  it  was  competent  for  tbe 
defendant  to  offer,  and  for  tbe  court  to  con- 
sider, any  evidence  which  would  tend  to  show 
that,  even  though  the  services  were  rendered, 
they  did  not  create  an  Indebtedness  against 
the  defendant  See  Oscanyon  v.  Arms  Co., 
103  U.  S.  261,  26  L.  Ed.  530. 

For  a  similar  reason  tbe  proposition  of  ap- 
pellant that  tbe  findings  are  insufficient  to 
8np])ort  the  Judgment  ifpon  the  ground  that 
the  principal  finding  is  merely  a  conclusion 
of  law  and  not  a  finding  of  fact,  is  untenable. 
Tbe  finding  is  a  negation  in  identical  lan- 
guage of  the  allegation  of  the  complaint 
Tbe  only  purpose  of  findings  Is  to  answer  the 
questions  put  by  tbe  pleadings,  and  if  the 
facts  are  stated  in  tbe  findlqgs  in  tbe  same 
way  that  they  are  stated  in  the  pleadings  they 
are  siifflolent  Dam  v.  Zink,  112  Cal,  91,  44 
Pac.  331;  McCarthy  v.  Brown,  113  Cal.  15, 
45  Pac.  14,  and  cases  therein  cited.  It  Is 
a  settled  rule  in  this  state  that  in  tbe  ab- 
sence of  a  fipecial  demurrer,  a  complaint  in 
tbe  form  of  the  common  counts  in  assumpsit 
Is  a  sufficient  statement  of  a  cause  of  action 
(Minor  V.  Baldridge,  123  Cal.  187,  55  Pac. 
7$."))  and  It  must  follow  that  findings  In  the 
same  form  are  sufficient  to  support  the  Judg- 
ment. 

In  bis  notice  of  motion  for  a  new  trial  the 
plaintiff  named  as  one  of  tbe  grounds  there- 
of "accident  or  surprise  which  ordinary  pru- 
dence could  not  have  guarded  against"  and 
specified  the  surprise  to  be  tbe  claim  by  the 
defendant  that  the  acceptance  by  Wayman  of 
a  commission  from  the  purchasers  was  a  de- 
fense to  the  action;  that  such  defense  was 
not  referred  to  in  tbe  answer,  and  was  first 
made  in  the  briefs  by  counsel  after  tbe  evi- 
dence bad  been  closed  and  the  case  submitted 
for  arjmment  In  support  of  the  motion  be 
filed  affidavits  tending  to  show  that  Wayman 
had  received  such  commission  with  the 
knowledge  and  consent  of  the  defendant  A 
sufficient  reason  for  not  having  set  forth 
this  defense  In  the  answer  has  already  been 
given,  but  as  It  evidently  appeared  to  the 
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superior  court  that,  whatever  may  have  been 
the  surprise  of  the  plaintiff,  it  could  have 
been  guarded  against  by  ordinary  prudence, 
it  very  properly  denied  tiie  motion.  It  ap- 
pears by  one  of  the  affidavits  offered  in  re- 
ply to  those  on  behalf  of  the  appellant  that 
tbe  plaintiff's  counsel  was  informed  several 
months  before  tbe  trial  that  the  defendant 
took  the  position  that  Wayman  was  not  legal- 
ly entitled  to  recover  a  commission  from  him, 
for  the  reason  that  he  had  received  a  commis- 
sion from  the  purchasers  of  the  property. 
The  cause  was  tried  May  22,  1903,  and  on 
May  27th  the  defendant's  brief  was  served 
upon  the  plaintiff,  in  which  this  defense  was 
relied  upon,  and  tbe  cause  was  not  decided 
until  September  3d.  If  tbe  plaintiff  had  been 
surprised  at  this  defense  and  felt  that  be 
could  overcome  it  by  contrary  evidence,  he 
should  have  moved  then,  upon  this  ground, 
to  set  aside  the  submission  of  tbe  cause  for 
tbe  purijose  of  Introducing  such  evidence, 
and  not  have  taken  the  chance  of  a  decision 
and  reserved  bis  motion  to  be  made  in  case 
It  should  be  against  him.  Ferrer  v.  Home  M. 
Ins.  Co.,  47Cni.416.  Instendof  so  doing,  bow- 
ever.  In  bis  brief  before  the  superior  court 
he  urged  the  insufficiency  of  this  defense. 
Moreover,  it  Is  not  clear  that  the  defense  was 
not  foreshadowed  at  tiie  trial.  While  the 
defendant  was  testifying  be  was  asked: 
"When  yon  signed  this  contract  did  you 
understand  that  Mr.  Wayman  was  the  agent 
of  tbe  buyer  of  tbe  property?"  Counsel  for 
plaintiff  objected  to  tbe  question,  and  bis 
objection  was  sustained.  In  tbe  cross-ex- 
amination of  Mr.  Chapman,  a  witness  for  the 
plaintiff,  he  was  asked :  "Was  there  any  In- 
timation on  tbe  part  of  Mr.  Bradbury,  or 
something  said  upon  the  point  that  Mr.  Way- 
man  was  the  a?ent  of  tbe  buyer  and  not  his 
agent  and  for  that  reason  he  did  not  think 
he  was  liable?" 

Tbe  affidavits  tending  to  show  that  tbe  de- 
fendant consented  that  Wayman  might  re- 
ceive a  commission  from  the  purchasers  were 
by  Wayman  and  Chapman,  both  of  whom 
were  witnesses  at  the  trial  and  could  then 
have  been  examined  in  reference  thereto. 
These  affidavits  were,  moreover,  directly  con- 
tradicted by  the  affidavit  of  the  defendant  In 
his  counter  affidavit  replving  thereto.  The 
court  was  Justified  In  refusing  a  new  trial, 
unless  It  was  satisfied  from  tbe  affidavits  that 
a  different  result  would  be  reached  (Hayneon 
N.  T.  !!  S.'S ;  McGuire  v.  Drew,  83  Cal.  225,  23 
Pac.  312),  and,  unless  it  appears  that  there 
was  an  abuse  of  discretion,  its  action  in  this 
respect  will  not  be  disturbed  on  appeal 
(Scbellbouse  v.  Ball,  29  Cal.  605;  Spottls- 
wood  V.  Weir,  80  Cnl.  448.  22  Pac.  289). 

The  Judement  and  order  denying  a  new 
trial  are  affirmed. 

We  concur:    COOPEK,  J.;  HALL,  J. 


Digitized  by 


Google 


1010 


84  PACIFIC  REPORTER. 


(CaL 


(3  Cat.  App.  ai2) 

BOWEN  ▼.    SIERRA  LUMBER   CO. 

(Court   of  Appeal,   Third   District.   California. 
March  23,  1900.    Rehearing  Denied  by  Su- 
preme Court  May   16,  1906.) 

1.  Death  —  Action  fob  Cacsino  Death  — 
Dauaoes. 

Under  Code  Civ.  Proc.  §  377,  providing  that 
in  actions  for  death  such  damages  may  be  given 
as  under  the  circumstances  of  the  case  may  be 
just,  the  amount  of  damaKes  in  an  action  for 
death  is  to  be  determined  by  considering  the  cir- 
cumstances of  the  case,  and  there  is  no  restric- 
tion as  to  the  amount  of  damages,  except  that 
they  must  be  just,  and,  unless  it  can  be  said 
that  the  damages  awarded  have  been  given 
under  the  influence  of  passion  or  prejudice,  they 
will  not  be  considered  excessive. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Death,  §§  120-125.] 

2.  Same— Excessive  Damages. 

In  an  action  under  Code  Civ.  Proc.  $  S76, 
for  negligent  death,  brought  by  decedent's  only 
child,  two  years  of  age  at  the  time  of  the  death, 
it  appeared  that  decedent  at  the  time  of  his 
death  earned  $40  a  month  and  board,  that  he 
was  27  years  of  age,  that  his  expectation  of 
life  was  37  years,  that  the  child  was  a  female 
child,  and  that  its  mother  was  dead.  Held,  that 
an  award  of  $u.000  as  damages  would  not  be 
set  aside  as  excessive,  under  Code  Civ.  Proc 
{  667,  authorizing  the  setting  aside  of  a  verdict 
where  excessive  damages  appear  to  have  been 
given  under  the  influence  of  passion  or  prejudice, 
merely  because  the  child  was  in  court  at  the 
trial. 

[Ed.  Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Death,  §$  120-125,  129.] 

3.  Evidence— EXPB31T  Testimony — Matieb  op 
Common  Knowlepge. 

The  probable  e6fect  of  the  unsoundness  of 
any  of  the  timbers  in  a  railroad  trestle  is  not  a 
matter  of  expert  testimony ;  it  being  a  matter  of 
common  knowledge  that  when  there  is  an  un- 
sound timber  in  a  trestle,  the  structure  will  be 
weakened  thereby. 

[Ed.  Note. — For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  §§  2310,  2311.] 

4.  Same— Competency  of  Experts. 

A  witness,  in  an  action  for  the  death  of  an 
employe  in  consequence  of  a  logging  train  fall- 
ing through  a  trestle,  who  had  had  under  his 
charge  the  building  of  anumberof  bridges  and  had 
drawn  plans  for  trestle  bridges  similar  to  the 
one  in  question,  was  competent  to  testify  that 
the  principal  timbers  in  a  trestle  should  be 
joined  by  bolts  instead  of  put  together  with 
nails. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  U  2349,  2350.] 

5.  Same— Defective  Trestle— Question  fob 
Jury. 

Where,  in  an  action  for  the  death  of  an 
employ^  in  consequence  of  a  logging  train 
falling  throuKh  a  trestle,  a  witness  testified  to 
the  manner  of  putting  trestles  together  and  com- 
pared the  kind  of  trestle  in  question  with  other 
kinds,  showing  the  difference  between  using 
nails  or  bolts,  the  question  whether  the  trestle 
in  question  was  safe  though  the  principal  tim- 
bers thereof  were  put  together  with  nails  in- 
stead of  by  bolts  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  vol.  34, 
Cent  Dig.  Master  and  Servant  §  1021.] 

6.  .4PPEAI/— Harmless  Error- Admission  of 
Evidence. 

Where,  in  an  action  for  the  death  of  an 
employe  in  consequence  of  a  logging  train 
falling  through  a  trestle,  the  evidence  showed 
that  the  decayed  condition  of  the  timbers  in  the 
structure  contributed  more  than  anything  else 
toward  causing  the  wreck,  the  error,  if  any,  in 


permitting  an  expert  witness  to  state  that  the 
trestle  as  originally  constructed  was  not  suit- 
able for  the  purpose  for  which  it  was  used  be- 
cause it  was  put  together  with  nails  only,  wa» 
harmless. 

7.  Evidence— Expert  Testimony  —  Mattkbs 
OP  Common  Knowledge. 

Tliat  the  running  of  trains,  over  a  trestle 
will  produce  such  a  vibration  as  will  loosen  the 
nails  with  which  the  timbers  in  the  trestle  are 
put  together  is  not  a  matter  of  common  knowl- 
edge, but  is  a  subject  of  expert  testimony. 

8.  Master  and  Servant  —  Injury  to  Serv- 
ant-Defective  Trestle— Evidenck— Ad- 
missibility. 

Where,  in  an  action  for  the  death  of  an 
employe  in  consequence  of  a  logging  train  fall- 
ing through  a  trestle,  the  evidence  showed  that 
the  principal  timbers  in  the  trestle  were  put  to- 
gether with  nails,  the  testimony  of  an  expert 
trestle  builder  that  the  timbers  should  be  joined 
by  bolts  with  a  round  head  on  one  end  and  a 
nut  on  the  other,  and  describing  where  the 
bolts  should  be  used  to  strengthen  the  trestle, 
was  admissible. 

9.  Evidence— Expert  Testimony— Stbewoth 
OF  Timbers. 

An  expert  may  testify  with  respect  to  the 
comparative  strength  of  a  solid  timber  of  a 
specified  size  and  stringers  bolted  together  to 
form  timber  of  the  same  size. 

[Ed.  Note. — For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence,  $§  2316-2318.] 

10.  Same— Life  of  Timbers. 

Where  an  expert  trestle  builder  testifie<1 
that  he  knew  something  about  the  life  of  red 
fir  timber,  he  was  comp«tent  to  testify  as  to 
the  average  life  of  such  timber  in  a  trestle. 

[Ed.  Note. — For  cases  in  point  see  voL  20, 
Cent  Dig.  Evidence,  §  2355.] 

11.  Same. 

An  expert  trestle  builder  is  competent  to 
testify  as  an  expert  that  the  timbers  decay  first 
where  they  come  in  contact  with  each  other,  and 
is  competent  to  state  bis  reasons  for  bis  opinion. 

12.  Witnesses  —  Cboss-Exakination  —  Im- 
peachment. 

Where,  in  an  action  for  the  death  of  an 
employe  in  consequence  of  a  logging  train  fall- 
ing through  a  trestle,  a  witness  testified  that 
when  he  went  to  the  wreck  the  following  day  he 
found  the  timbers  of  the  trestle  in  fair  condi- 
tion, a  question,  on  cross-examination,  as  to 
whether  or  not  the  witness  had  not  stated  to 
a  person  named  in  the  presence  of  others  at  a 
place  and  time  stated  that  the  timbers  in  the 
trestle  were  rotten,  was  a  proper  impeaching 
question. 

[Ed.  Note. — For  cases  in  point,  see  voL  50, 
Cent  Dig.  Witnesses,  §§  1228,  1229.] 

13.  Master  and  Servant— Injury  to  Serv- 
ant —  Defective  Tbestle—Evidence— Ad- 
missibility. 

In  an  action  for  the  death  of  an  employe  in 
consequence  of  a  logging  train  falling  thro<  ?h  a 
trestle,  it  appeared  that  an  inspection  of  the 
trestle  had  been  made  by  defendant's  emnloyes 
two  weeks  before  the  accident,  and  that  tb»  in- 
spection was  made  by  sounding  a  few  of  the 
timbers  which  had  any  decaying  indications 
from  the  outside,  by  striking  with  a  bar.  Held. 
that  testimony  that  sounding  was  not  the  proper 
method  to  ascertain  the  soundness  of  the  tim- 
bers, but  that  it  was  necessary  to  bore  into  them 
with  an  auger,  was  admissible. 

14.  Same— Instructions. 

A  requested   instruction,  in  an   action   for 
an  injury  to  an  employe,  that  where  the  evi- 
dence is  equally  consistent  with  the  existence  or 
nonexistence  of  negligence,  "when  the  balance  is 
I  even  at  to  which  party  is  at  fault,"  plaintiff  has' 
I  not  established  a  case  by  a  preponderance  of  the 
j  evidence,  may  be  modified  by  striking  out  the 
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footed  words  and  inserting  in  their  place  ttie 
words  "on  the  part  of  defendant,"  where  the 
court  charges  on  contributory  npRligence  and 
states  that  plaintiff  cannot  recover  if  he  con- 
tributed to  the  injury. 

15.  Tbial— Requests  fob  Instbuctions— In- 
structions Albbady  Given. 

It  is  not  error  to  refuse  an  instruction  em- 
braced in  the  instructions  already  given. 

Appeal  from  Superior  CJourt,  Tebama  Coun- 
ty; John  F.  Ellison,  Judge. 

Action  by  Jessie  Irene  Bowen,  by  her  guard- 
ian ad  litem,  Robert  H.  Blunkall,  against 
the  Sierra  Lumber  Company.  From  a  Judg- 
ment for  plaintiS,  defendant  appeals.  Af- 
firmed. 

McCoy  &  Cans,  for  appellant.  J.  T.  Mat- 
loct;  and  W.  P.  Johnson,  for  respondent 

BUCKLES,  J.  This  Is  an  action  for  dam- 
ages on  account  of  the  death  of  Jesse  Bowen, 
plaintiff's  father,  alleged  to  have  been  caused 
by  the  train  of  defendant's  on  which  he 
was  braking,  falling  through  a  high  trestle. 
The  complaint  alleges  that:  "Tlirough  de- 
fects In  the  construction,  care,  and  preserva- 
tion of  said  trestle  and  through  the  negli- 
gence of  the  defendant  in  allowing  the  tim- 
bers of  which  said  trestle  was  constructed  to 
become  worn,  rotten,  and  decayed,  and  with- 
out fault  or  negligence  on  the  part  of  said 
Jesse  Bowen,  the  trestle  gave  way,  and  the 
said  track,  locomotive,  and  train  were  pre- 
cipitated to  the  ground  and  demolished,  and 
the  said  Jesse  Bowen  was  killed."  The  train 
was  a  "logging  train"  and  the  road  over  the 
said  trestle  a  road  used  In  running  the  log- 
ging trains  carrying  logs  to  defendant's  mill. 
The  complaint  further  alleges :  "That  plain- 
tiff was  entirely  dependent  upon  her  father 
for  support,  rearing,  education,  and  protec- 
tion; that  she  has  been  deprived  of  the  so- 
ciety, comfort,  and  protection  of  her  father 
by  said  wrongful  acts  of  the  defendant,  and 
has,  by  reason  of  the  said  several  wrongful 
acts  of  the  defendant,  been  greatly  injured 
and  damaged."  The  plaintiff  was  about  two 
years  old  at  the  time  of  ber  father's  death 
and  about  four  years  old  at  the  time  of  the 
trial.  The  mother  of  plaintiff  died  when 
plaintiff  was  only  17  days  old  and  Mrs.  Blun- 
kall, the  grandmother  of  the  said  child,  had 
always  had  the  care  of  the  plaintiff.  The 
complaint  alleges:  "That  by  reason  of  the 
said  wrongful  acts  of  the  defendant,  as  herein 
alleged,  she  has  been  damaged  In  the  snm 
of  $10,000."  The  cause  was  tried  by  a  Jury, 
which  rendered  a  verdict  against  the  defend- 
ant for  the  sum  of  |5,000.  The  defendant 
moved  for  a  new  trial,  which  motion  was 
denied.  The  appeal  Is  from  the  order  deny- 
ing a  motion  for  a  new  trial. 

The  appellant  relies  for  a  reversal  upon  the 
claim  that  the  evidence  does  not  support  the 
verdict  and  that  the  damage  is  excessive,  and 
errors  of  law  at  the  trial.  The  testimony  as 
to  amount  of  damages  was  as  follows :  Mrs. 
Elizabeth  Blunkall  was  called  as  a  witness 


and  testified  that  Jesse  Bowen  was  her  son- 
in-law,  had  married  her  youngest  daughter; 
that  he  was  27  years  old  April  14.  1901,  and 
that  the  plaintiff  was  the  only  child  of  ber 
daughter  and  said  Jesse  Bowen,  and  was  17 
days  old  when  the  mother  died,  and  plaintiff 
had  lived  with  her  ever  since;  that  plaintiff 
was  two  years  old  when  the  father  was  kill- 
ed; that  said  child  had  known  no  other  moth- 
er than  the  witness  and  was  taken  care  of 
by  her;  that  said  Jesse  Bowen  supported  the 
plaintiff  in  bis  lifetime,  and  she  had  no  other 
support.  J.  C.  Turner  was  called  as  a  wit- 
ness for  plaintiff,  and  testified  that  at  the 
time  of  his  death  Jesse  Bowen  was  receiving 
as  wages  $40  per  month  and  his  board.  The 
plaintiff  introduced  the  American  Table  of 
Mortality,  which  showed  that  the  expecta- 
tion of  life  of  a  man  of  27  years  of  age  is 
37.43  years.  Appellant  argues  that  this  evi- 
dence was  not  suflicient  to  warrant  a  ver- 
dict for  $5,000  damages,  and  that  the  Jury, 
only  nine  of  which  agreed  to  If  were  prej- 
udiced and  influenced  by  the  presence  of  the 
child,  the  plaintiff,  in  court  at  the  trial. 

This  action  was  brought  under  section  376 
of  the  Code  of  Civil  Procedure,  which  reads 
as  follows:  "A  father,  or  In  case  of  his 
death  or  desertion  of  his  family,  the  mother, 
may  maintain  an  action  for  the  injury  or 
death  of  a  minor  child,  and  a  guardla'h  for 
the  Injury  or  death  of  his  ward,  when  such 
injury  or  death  Is  caused  by  the  wrongful  act 
or  neglect  of  another.  Such  action  may  be 
maintained  against  the  person  causing  the 
injury  or  death,  or  if  such  person  be  em- 
ployed, by  another  person,  who  Is  responsible 
for  hiB  conduct,  also  against  such  other  per- 
son." The  latter  part  of  section  377  of  the 
Code  of  Civil  Procedure  also  provides:  "In 
every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under 
all  the  circumstances  of  the  case  may  be 
Just"  It  will  thus  be  seen  that  the  amount 
of  damages  In  a  case  like  this,  and  the  Just- 
ness thereof.  Is  to  be  determined  by  consid- 
ering all  the  circumstances  of  the  particular 
case,  and  there  are  no  restrictions  in  this 
state  as  to  the  amount  of  damages  in  a  case 
like  the  one  at  bar  except  that  they  must  be 
Just  (not  to  exceed  the  amount  claimed),  and, 
unless  It  can  be  said  that  the  damages  in 
this  case  appear  to  have  been  given  under 
the  Influences  of  passion  or  prejudice,  they 
will  not  b«  considered  excessive.  Redfleld  v. 
Oakland  C.  S.  Ry.  Co.,  110  Cal.  277,  42  Pac. 
822.  The  verdict  of  a  Jury  may  be  vacated 
and  a  new  trial  granted  In  the  following 
cases:  "(5)  EJxccssive  damages  appearing  to 
have  been  given  under  the  Influence  of  pas- 
sion or  prejudice."  Section  667,  Code  Civ. 
Proc.  How  can  it  be  said  under  the  circum- 
stances In  this  case  that  the  sum  of  $5,000  is 
a  larger  sum  than  will  compensate  this. little 
girl  for  the  loss  of  ber  father,  her  natural 
protector?  Appellant  argties  strenuously 
that  there  is  nothing  in  the  testimony  to 
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show  what  amount  deceased  contributed  to 
the  support  of  plaintiff,  and  nothing  to  show 
what  she  could  reasonably  expect  from  bim 
had  he  lived.  And  that  the  evidence  fails  to 
show  his  earning  capacity  for  any  period. 
The  facts  shown  by  the  testimony  are  that 
deceased  earned  at  the  time  of  his  death  the 
sum  of  $40  net  a  month.  That  the  child  was 
but  two  years  old  when  Its  father  died. 
That  the  mother  was  dead.  That  this 
was  a  female  and  the  only  child  of  Its 
parents.  The  only  thing  in  the  case 
that  Is  offered  as  tending  to  show  that  pas- 
sion or  prejudice  had  anything  to  do  with 
causing  the  jury  to  fix  the  damages  at  $5,000 
was  that  the  child,  the  plaintiff,  was  in 
court  at  the  trial  and  was  seen  by  the  mem- 
bers of  the  jury,  and  that  the  defendant  was 
a'  corporation.  To  say  the  least,  these  are 
all  violent  presumptions,  because  there  Is  not 
a  single  word  in  all  the  testimony  tending 
to  sliaw  and  no  evidence  after  the  trial  In- 
dicating that  a  single  member  of  the  jury 
or  of  the  nine  who  found  the  verdict  were  In 
any  way  prejudiced  or  Influenced  because  the 
plaintiff  was  a  sninll  child  and  In  court  The 
child,  being  the  plaintiff,  bad  a  right  to  be 
In  court,  and  therefore  It  cannot  be  presumed 
it  was  brought  there  for  the  purpose  of  In- 
fluencing or  prejudicing  the  jury.  Neither 
Is  there  anything  In  the  record  to  indicate 
that  the  jurors  were  In  the  slightest  preju- 
diced against  the  defendant  because  it  was 
a  strong  corporation  and  probably  a  rich  one. 
The  jurors  were  sworn  to  render  a  true  ver- 
dict according  to  the  evidence,  and  under 
this  oath  their  duty  was  to  be  fair  and  Im- 
partial, and  the  presumption.  In  the  absence 
of  evidence  to  the  contrary,  is  that  each  juror 
and  the  jury  as  a  whole  performed  the  du- 
ties devolving  upon  him  and  the  whole.  As 
said  In  Aldrlcb  v.  Palmer,  24  Cal.  513,  the 
law  does  not  attempt  to  lay  down  any  pre- 
cise rules  for  the  admeasurement  of  damages 
in  cases  of  this  character,  but,  from  the  very 
necessity  of  the  case,  leaves  their  assessment 
to  the  good  sense  and  unbiased  judgment  of 
the  jury.  "Their  verdict,  as  in  all  other 
cases.  Is  subject  to  review  by  the  court,  but 
It  will  never  be  disturbed  unless  the  amount 
of  the  damages  is  obviously  so  disproportion- 
ate to  the  Injury  proved  as  to  justify  the  con- 
clusion that  the  verdict  is  not  the  result  of 
the  cool  and  dispassionate  consideration  of 
the  jury."  These  rules  have  been  followed 
by  our  Supreme  Court  in  all  subsequent  de- 
cisions and  are  founded  on  reason  and  com- 
mon sense.  The  object  In  such  suits  must  be 
to  obtain  a  reasonable  and  just  compensation 
for  the  wrong  inflicted,  comprehending  both 
the  present  when  the  one  receiving  the  hurt 
survives,  and  bis  future  and  the  future  of 
the  dependent  one  as  in  this  case.  An  exact 
solution  of  the  problem  as  to  what  is  just 
compensation  In  these  cases  is  difficult,  if  not 
■impossible,  and  surely  none  can  be  more  com- 
petent to  make  the  solution  than  a  jury,  and 


neither  the  court  trying  the  case  nor  tbi« 
court  has  any  right  to  substitute  bis  or  our 
opinion  for  that  of  the  jury  merely  because 
we  might  happen  to  differ.  We  are  of  the 
opinion  the  damages  are  not  excessive  as  the 
compensation  to  this  plaintiff  for  the  loaa  of 
her  father. 

The  next  assignment  of  error  is  that  the 
evidence  establishes  the  fact  that  the  appel- 
lant was  not  negligent  In  the  construction  or 
maintenance  of  the  bridgcr  or  trestle  which 
fell,  causing  the  death  of  Jesse  Bowen;  but 
that  the  train  was  caused  to  go  througb  the 
trestle  because  of  the  negligence  of  the  de- 
ceased and  his  co-employ6s  in  not  properly 
fastening  the  logs  which  were  being  carried 
to  the  mill  upon  the  cars,  thus  allowing  them 
to  roll  about,  causing  the  cars  to  fall  through 
said  trestle.  There  were  28  assignments  of 
error  as  to  the  admission  of  testimony.  The 
witness  Gemon,  by  whom  plaintiff  songbt  to 
show  the  construction  of  the  trestle,  testified 
fully  to  the  manner  in  which  it  was  put  up. 
In  his  details  he  testified  to  how  guard  rails 
are  put  on  bridges  and  that  there  were  none 
on  this  trestle.  He  also  testified  to  their 
safety  where  used  in  preventing  a  car  from 
going  off  the  bridge  or  trestle.  Five  objec- 
tions were  made  to  this  line  of  testimony, 
but  after  the  engineer  had  testified  and  des- 
cribed how  the  cars  went  down,  on  motion 
of  defendant  all  the  testimony  of  Gernon  re- . 
lating  to  guard  rails  was  stricken  out  This 
disposes  of  defendant's  exceptions  1,  2,  3,  4, 
and  5. 

After  having  testified  fully  as  to  the  man- 
ner of  construction,  Gernon  was  asked  the 
following  question:  "What  would  be  the 
probable  effect  of  the  unsoundness  of  any  of 
the  timbers  supporting  this  bridge?  "  Defend- 
ant objects  on  the  ground  that  the  question 
was  not  one  of  expert  testimony.  The  objec- 
tion was  overruled.  The  witness- answered : 
"The  bridge  is  only  so  strong  as  its  weakest 
part — any  portion  which  might  be  unsoond, 
why,  of  course  weakens  the  whole  structure 
down  to  the  strength  of  that  defective  part" 
We  think  that  the  objection  that  the  matter 
was  not  expert  testimony  well  taken.  It  Is 
a  matter  of  common  knowledge  that  when 
there  is  unsound  timber  in  a  trestle  where 
great  weight  comes  upon  It,  such  as  running 
a  train  of  cars  loaded  with  saw  logs  over  it, 
that  tne  structure  would  be  weakened  there- 
by, and  a  juror  who  would  not  be  able  to 
reach  the  same  conclusion  indicated  by  the 
witness*  answer  would  not  be  fit  for  a  juror. 
But  under  the  rule  laid  down  in  People  v. 
Durrant,  116  Cal.  215-218,  48  Pac.  75,  and 
followed  in  People  v.  Oisen  (Cal.  App.)  81 
Pac.  676,  the  question  and  answer  were  ab- 
solutely without  injury.  This  disposes  of  ex- 
ception 8. 

"Q.  What  were  the  elements  of  weakness,  if 
any,  in  the  construction  of  that  bridge  or 
trestle?".  Objection  was  made  by  defendant 
on  the  grounds  not  material,  not  eq)ert  tes- 
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ttmony,  and  tbat  the  witness  bad  not  sbown 
btmself  to  be  an  expert  Before  tbe  court 
ruled,  tbe  witness,  to  sbow  tbat  be  was  an 
expert,  testified  to  baring  bad  under  biscbarge 
tbe  building  of  a  number  of  bridges  In  Teba- 
ma  county  and  that  he  had  bad  charge  of  the 
building  of  some  of  tbe  defendant's  bridges, 
and  tbat  be  bad  drawn  tbe  plans  for  them — 
for  the  trestle  bridges  similar  to  this  one. 
The  court  overruled  the  objection,  and  the 
witness  answered  under  tbe  further  objection 
(exceptions  9  and  10) :  "Tbe  bridge  Is  put 
together  with  nails.  It  should — ^the  principal 
timbers  should — be  Joined  by  bolts,"  and  pro- 
ceeded further  to  show  how  the  bridge  or 
trestle  should  be  put  together.  We  tblnlj  tbe 
witness  bas  sbown  bimfielf  sufficiently  qualified 
to  testify  as  an  expert  and  tbat  tbe  testimony 
wns  material.  Continuing,  tbe  witness  said: 
"This  trestle  was  used  to  conduct  logging 
trains  from  the  logging  camps  to  tbe  mill  to 
transport  tbe  logs  from  tbe  logging  camps  to 
tbe  mill.  I  was  familiar  witb  tbe  size  and 
the  kind  of  loads  to  be  bauled  orer  it  by  tbe 
engines  of  tbe  company."  He  answered  that 
as  originally  constructed  tbe  bridge  was  not 
suitable  and  safe  for  tbe  purpose  for  which 
it  was  used  (exception  11),  because  It  was 
put  together  with  nails,  without  mortises  or 
the  timbers  being  boxed  Into  each  other,  and 
without  bolts,  and  is  constructed  upon  a 
curve.  (Exceptions  12,  13,  and  14.)  A  wit- 
ness may  testify  on  questions  of  science,  art, 
or  trade  when  skilled  therein.  This  witness 
bad  sbown  bimself  to  be  skilled  In  trestle  and 
bridge  building,  and  yet  while  the  testimony 
may  not  bare  been  strictly  a  question  for  an 
expert,  yet  In  view  of  other  testimony  that 
there  were  rotten  timbers  In  the  trestle,  we 
deem  it  a  harmless  error.  Usually  an  expert 
cannot  be  asked  whether  a  structure  Is  a  safe 
one,  yet  tbe  cases  all  bold  that  the  facts  may 
all  be  elicited  from  tbe  witness  from  which 
tbe  conclusion  Inevitably  follows.  Sappen- 
fleld  T.  Main  St,  etc.,  R.  R.  C!o.,  91  Cal.  60, 
27  Pac.  590.  Here  the  witness  bad  testified 
fully  to  tbe  manner  of  putting  the  trestle  to- 
gether and  bad  compared  this  kind  of  trestle 
with  other  kinds,  sbown  tbe  dlflTerence  be- 
tween using  nails  or  bolts,  etc.,  and  we  think 
It  for  the  Jury  to  have  determined  whether 
safe  or  not  But  >s  said  above,  in  tbe  light 
of  the  other  testimony  showing  tbe  rotten  or 
decayed  condition  of  some  of  the  timbers  in 
the  structure  which  was  discovered  after  the 
wrecic,  and  which  evidently  contributed  more 
than  anything  else  toward  the  cause  of  the 
wreck,  the  error,  if  error  at  all,  was  not  re- 
versible error.  GIraudi  v.  Electric  Improve- 
ment Company,  107  Cal.  120,  40  Pac.  108,  28 
U  R.  A.  696,  48  Am.  St  Rep.  114. 

The  fifteenth  exception  taken  by  defend- 
ant Is  to  the  ruling  of  tbe  court  allowing  the 
witness  to  testify  to  tbe  effect  of  vibration  of 
tbe  trestle  caused  by  running  trains  over  it. 
Tbat  running  an  engine  and  cars  over  a  high 
trestle  may  be  a  matter  of  common  knowledge, 
but  that  aocb  vlbratioa  will  loosen  the  nails 


with  which  It  is  put  together  Is  not  a  matter 
of  common  knowledge  to  tbe  extent  that  all 
persons  of  ordinary  understanding  might 
know  it,  and  therefore  it  would  seem  to  be  a 
matter  to  be  detailed  by  one  who  had  gained 
that  peculiar  knowledge  by  bis  experience 
with  such  conditions.  There  was  no  reversi- 
ble error  in  this.  This  witness  then  proceed- 
ed to  describe  tbe  kind  of  bolts  he  referred 
to  as  tbe  bolts  proper  to  use  in  fastening  the 
timbers  together,  as  bolts  with  a  round  bead 
on  one  end  and  a  nut  on  tbe  other,  and  where 
these  bolts  should  be  used  to  strengthen  tbe 
trestl&  This  was  exception  10.  Tbe  testi- 
mony was  entirely  protter,  and  no  error  was 
committed  in  admitting  it  Tbe  witness  was 
asked:  "What  would  be  tbe  comparative 
strength  between  these  two  stringers  and  a 
solid  piece  of  timber  8  by  14,  and  the  reason?" 
Defendant  objected.  The  court  overruled  the 
objection.  (Exception  17.)  Prior  to  this  tbe 
witness  had  testified:  "As  to  the  stringers, 
there  were  4  timbers,  and  they  were  in  pairs, 
2  on  each  side.  Those  timbers  were  24  feet 
In  length,  14  inches  deep,  and  4  inches  broad 
and  they  were  bolted  together,  2  and  2."  It 
is  not  a  matter  of  general  or  common  knowl- 
edge which  Is  the  stronger.  If  any  difference. 
A  person  who  is  learned  in  the  art  of  hand- 
ling and  placing  timbers  in  a  structure  like 
a  bridge  or  trestle  would  know,  while  a  per- 
son generally,  without  such  experience,  might 
not  know.  In  this  view  there  was  no  legal 
objection  to  the  question.  Tbe  witness  Ger- 
non  was  allowed,  over  tbe  objection  of  de- 
fendant to  testify  to  the  life  of  timber  placed 
In  such  a  structiu'e  as  this  one.  (Exceptions 
IS  and  19.)  The  evidence  was  tbat  tbe  tim- 
ber used  in  this  trestle  was  red  fir  and  the 
witness  bad  testified  that  be  knew  something 
about  the  life  of  such  timber,  and  we  think 
was  competent  to  testify  as  to  tbe  average 
life  of  such  timber.  When  asked  what  effect 
tbe  elements  would  have  on  such  timber  de- 
fendant objected.  (Exception  20.)  Tbe  wit- 
ness answered:  That  in  the  vicinity  of  de- 
fmdant's  mill,  "red  fir  timber,  where  It  comes 
in  contact  with  the  ground,  is  very  short  lived, 
the  worst  of  anything  except  white  fir.  Have 
seen  12  by  12  timbers  of  It  rot  off  completely 
in  5  years  when  It  was  in  tbe  ground.  When 
it  Is  constructed  Into  a  bridge,  where  it  would 
decay  first  would  be  where  it  would  come  in 
contact  one  piece  with  the  other."  When 
asked  why  was  this  tbe  case,  tbe  defendant 
objected  to  the  question  as  being  Incompe- 
tent (Exception  21.)  The  objection  was 
overruled  and  tbe  witness  answered :  "When- 
ever it  rains  and  gets  wet  it  holds  water  in 
the  Joints  and  in  tbe  ends  of  the  timbers 
•  •  •  where  two  pieces  cross  each  other 
there  is  where  It  will  rot  first"  We  think 
this  an  expert  matter  when  the  Inquiry  was 
to  certain  timber,  red  fir,  and  was  therefore 
proper  and  competent 

0>mer  was  a  witness  for  the  defendant  and, 
on  cross-examination,  was  asked:  "Did  you 
not  say  to  George  Mclvor,  andin.the  presence 
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o(  his  wife,  Mrs.  Mclvor,  and  Olive  Blunk- 
all  as  McKay's  sawmill.  In  Siskiyou  county, 
Cnliforuia,  on  or  about  the  month  of  June, 
]!)02,  that  the  timbers  In  that  trestle  were 
rotten  and  not  fit  for  a  dog  to  cross  on,  or 
words  to  that  effect?"  Defendant  objected. 
(Exceptions  22  and  23.)  This  was  an  Im- 
peaching question,  and  seems  to  contain  all 
that  Is  required.  On  bis  direct  examination 
be  bad  testified  that  when  he  went  to  the 
wreck  the  next  morning  he  found  the  tim- 
bers in  fair  condition.  He  had  also  testified 
that  "frequently  prior  to  that  time  [the 
wreckl  we  have  doubled  engines  If  we  have 
difiicult  trains  to  haul"  over  the  trestle. 
The  objection  was  properly  overruled. 

The  witness  George  Mclvor  and  wife  were 
witnesses  for  plaintiff.  When  asked  If  the 
witness  Comer  made  certain  statements  In 
their  presence,  being  the. same  impeaching 
question  asked  Comer  on  bis  cross-examina- 
tion above  stated,  objection  was  made  and 
overruled  (exceptions  24.  25,  and  26),  and 
the  witnesses  answered  that  Comer  did  make 
such  a  statement.  No  legal  objection  is 
pointed  out,  and  we  are  at  a  loss  to  under- 
stand bow  any  could  exist. 

It  Is  claimed  the  court  erred  in  over- 
ruling defendant's  objection  to  the  testimony 
of  witness  Bierce  as  to  whether  or  not  the 
sounding  of  timbers  wonld  be  a  proper 
method  to  ascertain  their  soundness,  and  also 
what  wonld  be  the  proper  method  of  exami- 
nation. (Exceptions  27  and  23.)  The  wit- 
ness- answered  he  thought  that  sounding 
would  not  be  the  proper  method,  but  to  bore 
Into  the  timbers  with  a  bit  or  an  auger  would 
be  the  proper  method.  The  objection  was 
made  on  the  ground  that  it  is  "Irrelevant,  im- 
material, and  incompetent,  and  not  proper 
testimony."  Why  so  Is  not  pointed  out  and 
we  are  unable  to  see,  why  not  material,  com- 
petent, and  proper.  The  testimony  clearly 
shows  these  facts.  The  wrecked  trestle  was 
built  In  the  summer  of  1889  and  repaired 
at  numerous  times  as  decaying  timbers  were 
discovered.  An  inspection  of  the  bridge  had 
been  made  by  an  employ^  of  defendant  two 
weeks  before  the  accident.  The  Inspection 
was  made  by  sounding  a  few  of  the  timbers 
which  had  any  decaying  Indications  from  the 
outside  by  striking  with  a  bar.  The  trestle 
was  324  feet  long,  constructed  on  a  curve; 
greatest  height  Is  144  feet  The  structure 
went  down  while  a  train  of  one  engine  and 
three  cars  loaded  with  saw  logs  was  passing 
over  It,  on  September  23,  1901,  and  in  the 
wreck  thus  made  Jesse  Bowen,  the  father  of 
plaintiff,  then  a  brakeman  on  said  train,  was 
killed.  After  the  wreck  a  number  of  the 
pieces  of  timbers  In  the  trestle  were  found  to 
be  rotten  at  the  ends,  and  some  of  the  mud 
sills  were  rotten. 

There  is  absolutely  no  testimony  Indicat- 
ing that  the  deceased  was  negligent.  An  ef- 
fort was  made  to  show  that  the  logs  were 
loaded  on  the  cars  In  a  negligent  manner 
by  deceased  and  bis  fellow  servants.    Tbia 


consisted  In  the  evidence  of  several  persons, 
witnesses  in  the  employ  of  the  defendant. 
testifying  that  Bundy,  the  engineer  on  the 
locomotive  which  drew  the  train  that  went 
down  with  the  trestle,  and  was  himself  bad- 
ly hurt,  so  that  talking  was  difficult,  bad 
said  soon  after  the  wreck:  "I  looked  back 
and  saw  the  logs  rolling  in  the  chains.  I 
thought  they  would  tighten,  but  they  did 
not,  and  kept  on  rolling;  and  I  saw  tbe  car 
begin  to  tip  over,  and  I  opened  wide  the 
throttle  of  my  engine  to  break  loose  from  the 
train."  Tbe  engineer  emphatically  denies 
having  ever  said  this,  and  then  testified  to 
what  he  did  see,  as  follows:  "I  saw  the 
cars  settling  down  on  the  inside.  That  was 
the  car  next  to  the  engine,  and  about  that 
time  the  whole  .trestle  went  down.  At  that 
time  I  was  standing  up  and  looking  back  ar 
that  end.  I  had  not  noticed  anything  else 
unusual  about  the  train.  There  were  three 
logs  on  the  car  next  to  the  engine."  One 
witness  Is  sufficient  against  a  dozen  If  be 
is  believed  and  the  dozen  are  not,  and  the 
Jurors  were  there  to  observe  the  demeanor 
of  each  witness  while  giving  his  testimony, 
and  judge  between  them  where  a  conflict 
arises  and  to  determine  who  spoke  the  truth. 
The  jury  evidently  determined  that  engineer 
Bundy  never  made  the  statement  attributed 
to  him.  There  was  a  great  deal  of  testimony 
as  to  the  manner  in  which  this  trestle  was 
constructed  and  some  conflict  as  to  tbe  best 
method  of  putting  up  such  a  trestle.  There 
was  a  substantial  conflict  in  the  evidence, 
also,  as  to  the  condition  of  tbe  timbers.  Tbe 
life  or  safety  of  such  timbers  as  were  used 
in  said  trestle  was  shown  to  be  from  5  to 
15  years.  There  was  evidence  tending  to 
show  the  best  method  of  testing  tbe  larger 
timbers  was  by  boring  into  them.  No  such 
test  was  made.  When  examined  after  tbe 
wreck  all  of  the  witnesses  who  made  any 
kind  of  examination  of  the  timbers  found  rot, 
but  they  differed  as  to  the  extent  and  what 
effect  this  rot  would  have  on  the  strength 
of  the  trestle.  These  conflicts  arising,  the 
Jury  must  determine  and  declare  their  find- 
ing by  their  verdict,  and  we  have  no  right 
under  the  well-established  rule  In  this  state 
to  disturb  a  verdict  thus  found. 

Appellant  complains  of  modification  of  its 
instructions  by  tbe  court  and  refusal  to  give 
another.  The  first  of  these  the  court  very 
properly  refused  to  give  because  given  In  its 
own  Instructions.  From  an  Instruction  con- 
taining the  following:  "It  is  a  rule  of  law 
that  where  the  evidence  Is  equally  consistent 
with  the  existence  or  nonexistence  of  negli- 
gence, when  the  halattce  it  even  as  to  which 
party  ia  at  fault,  then  the  plaintiff  has  not 
made  out  a  case  by  a  preponderance  of  tbe 
evidence,"  tbe  court  modified  the  same  by 
striking  out  tbe  words  Italicized  and  Inserted 
In  their  stead  these  words :  "On  tbe  part  of 
defendant,"  and  then  gave  tbe  instruction. 
This  was  as  favorable  to  the  defendant  as  the 
instruction  was  before  being  so  modified;  the 
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court  had  fully  inntructed  the  Jury  on  con-  ^ 
trlbutory  negligence  and  that  the  plaintiff  i 
could  not  recover  1(  he  had  contributed  to  the 
Injury.  In  the  following  Instruction  asked  , 
by  the  defendant  the  court  struck  out  the 
words  In  Italics  and  gave  the  rest.  "Tha 
mere  fact  that  an  accident  happened  to 
Jesse  Botcen  or  that  he  was  killed  does  not 
entitle  the  plaintiff  to  a  verdict.  The  plain- 
tiff has  no  right  to  any  verdict  In  the  case 
simply  upon  the  assumption  that  said  Bowen 
was  injured  In  the  wreck  which  occurred 
upon  the  defendant's  road.  This  Is  not  a 
case  where  a  passenger,  while  riding  In  a 
car,  had  been  Injured  by  an  accident  result- 
ing from  some  defect  or  negligence  In  the 
construction  or  operation  of  the  road.  In 
thene  passenger  cases,  as  a  rule,  the  law  pre- 
sumes negligence  from  the  happening  of  the 
accident.  But  there  Is  no  such  presumption 
In  this  case.  The  said  Jesse  Bowen  In  this 
case  was  in  the  employ  of  the  defendant 
Tou  are,  therefore,  not  to  Indulge  any  pre- 
sumption nor  to  infer  any  negligence  against 
the  defendant  simply  because  an  accident 
happened  and  an  injury  was  received." 
Without  declaring  whether  the  instruction, 
either  in  Its  original  or  modified  form,  cor- 
rectly states  the  law,  it  Is  manifest  that  no 
harm  could  come  to  the  defendant  by  strik- 
ing out  the  first  paragraph,  for  the  substance 
is  repeated  in  the  very  next  sentence.  The 
court  refused  to  give  defendant's  instruction 
No.  4.  This  Instruction  relates  to  the  weight 
of  evidence,  and  the  court  had  Instructed  the 
Jury  fully  and  very  properly  upon  the  weight 
of  evidence.  There  was,  therefore,  no  error 
in  refusing  the  instmctlon.  Further  ob- 
jections ere  made  that  the  jury  disregarded 
the  Instructions  of  the  court  In  rendering  Its 
verdict  for  plaintiff.  A  careful  reading  of 
the  Instrurtions,  considered  along  with  the 
verdict,  indicates  that  the  jury  applied  the 
facts,  as  they  were  established  to  their  minds, 
to  the  law  as  given  them  in  the  instructions 
by  the  court,  and  rendered  their  verdict  In 
accordance  therewith. 

We  see  no  reason  for  disturbing  the  ver^ 
diet  of  the  jury.    The  judgment  Is  affirmed. 

We     concur:    CIIIPMAN,     P,     J.;     MC- 
LAUGHLIN, J. 


(3   Cal.  App.   268) 

MERKLET  t.  WILLIAMS,  County  Auditor. 

(Court  of  Appeal,  Third   District,   California. 
March  17,  1906.    Rehearing  Denied  by  Su- 
preme Court  May  16,  1906.) 

OFFTrEBS—SALART— Contest. 

Under  Pol.  Code.  {  036,  as  amended  by 
Act  ISOl,  provi'Jing  that,  when  the  title  of 
the  incumbent  of  any  office  is  contested,  no 
warrant  can  thereafter  be  drawn  or  paid  for 
any  part  of  the  salary,  till  such  proceedings 
have  been  finally  determined,  "provided,  how- 
ever that  this  section  shall  not  ije  construed 
to  apply  to  any  party  to  a  contest  •  •  • 
who  holds  the  certificate  of  election  •  •  • 
and  discharges  the  duties  of  the  office;  but  such 
party  shall  receive  the  salary  of  such  office,  the 


same  as  if  no  such  contest  was  pending?  — 
not  only  is  the  occupant  of  the  office  having  a 
certificate  of  election  and  performing  the  dutie« 
of  the  office  entitled  to  salary  till  final  deter- 
mination of  the  contest  against  him.  but  the 
PHOcessfnl  contestant  Is  not  entitled  to  any 
salary  accruing  before  such  determination. 

Appeal  from  Superior  Court,  Sacramento 
County;  J.  W.  Hughes,  Judge. 

Mandamus  proceedings  by  A.  A.  Morkley 
against  L.  P.  Williams,  auditor  of  Sacra- 
mento county,  to  compel  the  payment  of  pe- 
titioner's salary.  From  the  judgment,  peti- 
tioner appeals.    Affirmed. 

A.  L.  Shinn  and  R.  L.  Sbinn,  for  appellant 
A.  M.  Seymour,  Dlst  Atty.,  for  respondent 

McLaughlin,  J.  At  the  general  election 
held  in  1902,  the  petitioner  and  one  Charles 
E.  Tralnor  were  rival  candidates  for  the  of- 
fice of  tax  collector  of  Sacramento  county. 
The  board  of  supervisors  canvassed  the  re- 
turns of  said  election  and  declared  that 
Tralnor  bad  been  elected  to  said  office,  and  a 
certificate  of  election  was  Issued  according- 
ly. Petitioner  thereupon  commenced  an  ac- 
tion contesting  the  election  of  Tralnor,  and 
upon  the  trial  of  said  action  judgment  was 
entered  declaring  that  petitioner  had  been 
duly  elected  to  such  office,  and  canceling  and 
annulling  the  certificate  of  election  issued  to 
Tralnor.  The  latter  appealed  from  the  judg- 
ment and  on  March  7, 1904.  a  remittitur  from 
the  Supreme  Court  affirming  the  same  was 
filed  in  the  superior  court.  On  the  following 
day  the  petitioner  duly  qualified  as  tax  col- 
lector, and  thereupon  demanded  that  the  re- 
spondent issue  warrants  for  the  salary  in- 
cident to  such  office  from  the  commencement 
of  the  term  to  April  1,  1904.  This  the  au- 
ditor refused  to  do,  and  this  proceeding  was 
commenced  in  the  superior  court  to  compel 
such  action.  The  respondent  answered,  and 
after  a  hearing  the  court  In  addition  to  the 
facts  above  stated,  found  that  the  respondent 
had  paid  the  salary  to  Tralnor,  who  held  the 
certificate  of  election,  from  the  7th  day  of 
January,  1903,  to  the  1st  day  of  March,  1904. 
Judgment  was  entered,  decreeing  that  peti- 
tioner was  entitled  to  the  salary  only  from 
the  7lh  day  of  March,  1904,  and  a  writ  of 
mandate  was  Issued  commanding  the  pay- 
ment of  the  salary  to  petitioner  from  said 
date.  The  petitioner  has  appealed  from  the 
judgment,  and  demands  rc-ersal,  on  the 
ground  that  he  is  entitled  to  the  salary  pre- 
scribed by  law  for  the  entire  term  for  which 
he  was  elected,  notwithstanding  the  pay- 
ments made  to  Tralnor  under  the  provisions 
of  section  936  of  the  Political  Code. 

It  is  argued  in  his  behalf:  (1)  That  the 
rule  prevailing  in  this  state  prior  to  the 
amendment  of  said  section  in  1891  was  that 
the  officer  de  Jure  was  entitled  to  the  salary 
for  the  full  term  whether  he  filled  the  offl(« 
or  not;  (2)  that  the  amendment  in  question 
did  not  change  the  rule,  but  merely  provided 
for  the  compensation  of  an  officer  de  facto 
during  his  Incumbency;    (3)   that;  if  said 
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amendment  most  be  construed  as  deprlylng 
the  oflScer  de  Jure  of  the  salary  of  an  office 
during  the  pendency  of  a  contest,  it  Is  in 
conflict  wttli  the  fundamental  law  and  there- 
fore void. 

Ttiere  can  be  no  donbt  tbat  tbe  antboritles 
fully  support  tbe  first  of  the  points  above 
enuraernted.  The  doctrine  that  "the  salary 
annexed  to  a  public  office  is  incident  to  the 
title  to  tbe  office,  and  not  to  its  occupation 
and  exercise,"  inrolrlng  the  proposition  that 
a  person  elected  td  an  office  was  entitled  to 
the  salary  from  the  commencement  of  the 
term  for  which  he  was  elected,  regardless  of 
the  wrongful  payment  of  such  salary  to 
another,  was  announced  in  two  very  early 
cases.  Dorsey  v.  Smyth,  28  Cal.  25,  and 
Carroll  v.  Slebenthaler,  37  Cal.  195.  And 
as  a  Iogh?nl  sequence  flowing  from  this  doc- 
trine, it  was  held  in  a  number  of  cases  that 
the  person  occupying  nn  office  and  perform- 
ing its  duties,  no  matter  how  strong  bis  claim 
as  an  officer  de  facto  might  be,  was  not  en- 
titled to  compensation.  Stratton  v.  Oulton, 
28  Cal.  44;  Burke  v.  Edgar,  67  Cal.  184,  7 
Pnc.  488;  People  t.  Potter,  63  Cal.  123. 
These  rules  should  constantly  be  borne  In 
mind  in  construing  said  section  936  as 
amended,  for  the  purpose  of  a  law  is  always 
the  most  reliable  guide  to  Its  proper  Interpre- 
tation, and  tbe  purpose  of  an  amendment  to 
a  statute  can  usually  be  ascertained  by  a  con- 
sideration of  "the  old  law,  the  mischief,  and 
the  remedy."  Prior  to  the  amendment,  the 
section  In  question  read  as  follows:  "When 
the  title  of  the  Incumbent  of  any  office  in 
this  state  is  contested  by  proceedings  Insti- 
tuted In  any  conrt  for  that  purpose,  no  war- 
rant can  thereafter  be  drawn  or  paid  for  any 
part  of  the  salary,  until  such  proceedings 
bare  been  finally  determined."  Tbe  obvious 
purpose  of  this  enactment  was  to  preserve 
the  salary  for  the  person  legally  entitled 
thereto,  and  prevent  its  possU)Ie  payment 
to  another  who  claimed  to  hold  the  office  de 
Jure  but  was  only  a  de  facto  officer.  People 
T.  Potter,  63  Cal.  127.  Under  the  rule  thus 
declared,  it  frequently  happened  that  a  per- 
son who  believed,  and  holding  a  certificate 
of  election  or  commission  of  office  had  a  rlglit 
to  l)elleve,  bimself  entitled  to  the  office,  would 
perform  the  duties  and  assume  the  responsi- 
bilities thereof,  and  in  the  end  be  oustrd 
without  compensation  for  services  rendered 
by  himself  and  bis  deputies.  Tills  was.  of 
course,  a  great  hardship,  and  counsel  here 
agree  in  saying  that  this  was  the  mischief 
which  the  amendment  was  designed  to  rem- 
edy. But  harmony  of  opinion  ends  here;  ap- 
pellant contending  for  the  construction  in- 
dicated in  tbe  second  point  above  mentioned, 
and  respondent  stoutly  maintaining,  that  It 
was  never  Intended  that  two  salaries  should 
be  paid,  but  tbat  tbe  salary  should  be  paid  to 
the  person  having  a  prima  facie  legal  right 
to  tbe  office  evidenced  by  a  certificate  of 
election  or  commission.  Tbe  amendment  out 
of  which  this  contrariety  of  opinion  arises 


consists  of  a  proviso  added  to  tbe  original 
section  reading  as  follows :  "Provided,  how- 
ever tbat  this  section  shall  not  be  construed 
to  apply  to  any  party  to  a  contest  or  proceed- 
ing now  pending  or  hereafter  instituted 
who  holds  the  certificate  of  election  or  com- 
mission of  office  and  discharges  the  duties  of 
tbe  office;  but  such  party  shall  receive  tbe 
salary  of  such  office,  tbe  same  as  If  no  such 
contest  or  proceeding  was  pending."  "A 
cardinal  rule  of  interpretation  is  that  a  stat- 
ute free  from  ambiguity  and  uncertainty 
needs  no  Interpretation.  This  must  be  so, 
for  all  interpretation  and  con'stmction  Is  for 
tbe  purpose  of  ascertaining  tbe  legislative 
will.  When  this  Is  clear,  interpretation  is 
not  allowable.  In  such  case  it  cannot  be 
argued  that  the  result  is  unjust  or  asninst 
public  policy.  Tbe  statute  itself  Is  conclu- 
sive upon  these  subjects."  Davis  v.  Hart. 
123  Cal.  387,  55  Pac.  lOUO;  Lewis'  Sutherland 
Statutory  Construction,  H  389,  390. 

Tbe  rule  at>ove  quoted  applies  with  con- 
clusive force  to  this  amendment    Tbere  is  no 
room  for  construction  or  interpretation  of  tbe 
language  used.    It  can  mean  but  one  thing, 
and  that  Is  tbat  tbe  party  to  tbe  contest  who 
holds  tbe  certificate  of  election  or  commis- 
sion, and  is  discharging  the  duties  of  tbe  of- 
fice, "shall  receive  the  salary  of  such  office." 
This  Is  clear  from  that  portion  of  tbe  amend- 
ment concluding  with  tbe  words  last  quoted. 
But  as  if  to  remove  all  possible  doubt,  and 
place  tbe  matter  beyond  cavil,  tbe  words  "tbe 
same  as  if  no  contest  or  proceeding  was  pend- 
ing" were  added.    If  no  contest  or  proceeding 
was  pending,  the  most  captious  would  hardly 
question  tbe  right  of  tbe  person  holding  tbe 
certificate  of  election  or  commission  of  office, 
and  performing  tbe  duties  of  tbe  office,  to 
receive  tbe  salary  annexed  thereto  by  law. 
And  the  intent  and  purpose  of  tbe  Legislature 
to  continue  such   right,   and  maintain   the 
status  existing  before  tbe  contest  was  com- 
menced, during  tlie  pendency  of  tbe  proceed- 
ing. Is  so  clearly  expressed  that  it  would  l>e 
nothing  short  of  Judicial  usurpation  of  legis- 
lative functions  for  this  court  to  attempt  to 
give  the  language  employed  another  and  dif- 
ferent  meaning.    If   further   light   touching 
the  legislative  Intent  was  required,  tbe  con- 
temporaneous amendment  of  section  937  af- 
fords such  light    That  section,  as  originally 
enacted,  first  provided  for  immediate  notice 
to  tbe  officers  charged  with  the  duty  of  draw- 
ing or  paying  salary  warrants  that  a  contest 
was  pending.    The  evident  purpose  of  this 
notice  was  to  warn  the  officers  In  question 
tbat  the  payment  of  tbe  salary  of  tbe  office 
was  suspended  pending  the  determination  of 
the  contest    But  by  tbe  amendment  tbe  sig- 
nificant words  "except  in  cases  Included  in 
the -proviso  to  the  foregoing  Section"  were 
added.    It  Is  very  clear  to  our  minds  from 
the  foregoing  analysis  tbat  tbe  sole  object 
and  purpose  of  the  amendment  to  section  93C 
was  to  provide  for  the  payment  of  "tbe  salaiy 
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of  sncb  office"  to  the  person  whose  legal  right 
to  hold  It  was  attested  by  the  certificate  of 
election  issued  pursuant  to  law,  until  such 
evidence  of  legal  right  to  occupy  the  office 
was  canceled  and  annulled  by  judicial  de- 
cree which  awarded  the  office  to  another. 
And  this,  of  course,  excludes  the  idea  that 
such  other  person  should  also  be  paid  "the 
salary  of  such  office,"  which  under  the  law 
had  already  been  paid  to  another. 

It  is  earnestly  contended  that  the  interpre- 
tation we  have  given  this  legislation  should 
be  avoided,  because  it  changes  the  rule  which 
bad  obtained  in  this  state  for  years  and  leads 
to  absurd  and  unjust  results.  But  the  legis- 
lative department  has  the  right  to  change 
laws  whenever  it  is  deemed  expedient  to  do 
80.  The  usual,  ordinary,  and  we  may  say  the 
nnvarying  purpose  of  an  amendment  to  a 
statute  Is  to  change  or  modify  the  rule  of  law 
thereby  declared.  It  is  only  when  the  pur- 
pose of  legislation  is  doubtful,  or  the  mean- 
ing of  language  used  Is  uncertain  or  obscure, 
that  courts  are  privileged  to  adopt  a  con- 
struction in  harmony  with  existing  law,  and 
act  on  the  assumption  that  no  radical  change 
was  intended.  When  the  purpose  and  mean- 
ing is  clear,  the  will  of  the  Legislature  is 
paramount  and  controlling,  and  courts  will 
enforce  the  law  according  to  its  letter  and 
spirit,  unless  it  conflicts  with  the  Constitu- 
tion. The  probable  results  and  expediency  of 
legislation  are  proper  subjects  for  consider- 
ation by  the  proper  department  of  govern- 
ment, but  courts  cannot  Invade  the  province 
of  another  department  by  setting  up  con- 
trary views  touching  the  unwisdom  or  In- 
jnstioo  of  constitutional  law  as  an  excuse  for 
nullifying  or  transforming  it  Waiving  these 
reflections,  however,  we  can  see  no  injustice 
or  absurdity  in  a  rule  which  awards  the  sal- 
ary of  an  office  to  the  person  performing  the 
duties  for  which  the  compensation  was  pro- 
vided, especially  when  such  person  is  clothed 
by  law  with  all  the  indicia  of  legal  right  to 
hold  such  office  and  enjoy  its  emoluments. 
Every  candidate  for  public  office  becomes  such 
with  full  knowledge,  imputed  by  law,  that,  If 
the  declaration  of  the  canvassing  board  Is 
against  him,  the  salary  will  be  paid  to  an- 
other until  he  can  vindicate  his  legal  right 
to  hold  such  office  in  a  proceeding  Instituted 
for  that  purpose.  The  contestant  is  privileg- 
ed to  pursue  his  calling  pending  the  contest, 
while  the  Incumbent  must  necessarily  devote 
his  time  to  the  performance  of  the  duties  of 
an  office,  the  responsibilities  of  which  he  has 
assumed  under  sanetlon  of  the  law  and  every 
color  of  legal  right.  Under  these  conditions, 
abstract  justice  would  hardly  require  that 
the  compensation  Intended  as  a  reward  for 
the  performance  of  public  service  should  be 
denied  to  the  person  rendering  such  service, 
and  gi-anted  to  one  who  performed  no  service 
whatever,  and  who,  pending  the  contest,  had 
no  apparent  right  to  the  office  to  which  the 
compensation  was  annexed.    Mor  can  fairness 


or  justice  require  the  payment  of  one  salary 
to  the  person  performing  the  duties,  and  an- 
other to  one  who  not  only  performed  no  serv- 
ice, but  who  reaped  the  usual  reward  for 
service  rendered  in  the  pursuit  of  his  ordi- 
nary vocation.  The  Injustice  to  the  public 
lurking  in  a  rule  requiring  double  compensa- 
tion for  the  same  service  is  far  more  ap- 
parent than  any  possible  Injustice  accruing 
to  one  who  voluntarily  sought  the  position, 
and  was  presumably  willing  to  comply  with 
all  conditions  born  of  the  law  with  which 
he  must  be  held  fully  acquainted.  The  cases 
cited  by  appellant  as  supporting  a  contrary 
view  are  not  In  point  In  Ward  v.  Marshall, 
96  Cal.  155,  30  Pac.  1113,  31  Am.  8t  Rep. 
198,  the  petitioner  had  been  removed  from  of- 
fice, and  on  appeal  the  judgment  of  removal 
was  held  erroneous.  It  was  there  held  that 
the  unauthorized  removal  did  not  Interrupt 
his  legal  right  to  the  office  and  Its  emolu- 
ments. In  Bledsoe  ▼.  Colgan,  188  Cal.  84, 
TO  Pac.  924,  the  petitioner  was  claiming  the 
salary  as  an  tncnmbent,  and  besides,  the  clos- 
ing sentence  In  the  opinion,  upon  which  appel- 
lant relies,  did  not  receive  the  sanction  of  a 
majority  of  the  court 

We  do  not  think  the  third  point  enumerated 
can  be  sustained.  The  Legislature  Is  given 
general  power  to  provide  for  the  election  and 
compensation  of '  county  officers.  In  doing 
so  It  was  necessary  to  provide  some  method 
for  determining  the  result  of  elections  and 
the  issuance  of  a  certificate  or  commission  to 
the  person  declared  elected.  Having  this 
power,  and  being  charged  with  the  duty  of 
providing  for  the  compensation  of  officers,  we 
are  of  the  opinion  that  It  was  within  the 
scope  of  legislative  power  to  provide  that  the 
compensation  annexed  to  an  office  shall  be 
paid  to  the  Incumbent  who  holds  a  certificate 
of  election,  until  such  certificate  is  annulled 
and  canceled.  Const,  art  2,  f§  5,  6;  Wilson 
V.  Fisher,  140  Cal.  188,  73  Pac.  850 ;  Anderson 
V.  Browning,  140  Cal.  222,  73  Pac.  980. 

For  the  reasons  above  stated,  and  other 
reasons  given  in  the  case  of  Tout  v.  Blair 
(Just  decided  by  the  District  Court  of  Appeal 
for  the  Second  District)  84  Pac.  071,  the  judg- 
ment appealed  from  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUC- 
KLES, J. 


SWEENEY  V.   DOYLE,  County   Auditor. 

(Court  of  Appeal,  Third  District,  California. 
March  17,  lOOO.    Rehearing  Denied  by  Su- 
preme Court  May  10,  1000.) 

Appeal  from  Superior  Court  Tuolumne 
County;  G.  W.  Nlcol,  Judge. 

Mandamus  proceedings  by  William  Sween- 
ey against  J.  B.  Doyle,  auditor  of  Tuolumne 
county,  to  compel  the  payment  of  petition- 
er's salary.  From  the  judgment  petitioner 
appeals.    Affirmed. 
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(N.M. 


J.  P.  O'Brien,  for  appellant  O.  B.  De- 
drlck,  for  respondent 

Mclaughlin,  J.  For  reasons  fully  stat- 
ed in  Merkley  ▼.  Williams  (this  day  decided) 
84  Paa  1015,  the  judgment  U  affirmed. 


We    concur: 
KLES,  J 


CHIPMAN.    P.    J.;    BUC- 


DOTT    V.    WILLIA5IS,    County    Auditor. 

(Court  of  Appeal,  Third  District,  California. 
March    17,    1006.) 

Appeal  from  Superior  Court,  Sacramento 
County;   J.  W.  Hughes,  Judge. 

Mandamns  proceedings  by  Gillis  Doty 
against  L.  P.  Williams,  auditor  of  the  county 
of  Sacramento,  to  compel  the  payment  of 
petitioner's  salary.  From  the  Judgment 
petitioner  appeals.    Affirmed. 

A.  L.  Shinn,  for  appellant  A.  M.  Seymour, 
Dtst  Atty.,  for  respondent 

McIiAUGHLIN,  J.  For  the  reasons  stated 
In  Merkley  y.  Williams  (this  day  decided) 
SI  Pac.  1015,  the  judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUG- 
I^LEjS,   J* 


(13  N.   H.  S4B) 

ARIZONA  &  C.  R.  CO.  v.  DENVER  &  R.  G. 
a  CO. 

(Supreme  Conrt  of  New  Mexico.    Jan.  31, 
1906.) 

1.  Railroads — Location — Trespass. 

A  corporation  organized  under  the  laws 
of  New  Mexico  for  the  purpose  of  constructing, 
maintaining,  and  operating  a  railroad  within 
the  territory,  acquires  an  interest  in  a  location 
which,  in  good  faith,  It  has  surveyed,  stulced 
out  upon  tlie  ground,  and  adopted  as  its  final 
location,  or  a  portion  thereof,  sufficient  to  en- 
able it  to  maintain  an  action  against  a  tres- 
passer thereon,  and  will  not,  until  after  the 
lapse  of  the  reasonable  time  after  final  loca- 
tion allowed  for  filing,  lose  such  interest  by 
failure  to  file  a  map  of  the  location,  as  re- 
quired by  law. 

2.  Same — Pleading. 

An  averment,  by  a  railroad  corporation 
organized  under  the  laws  of  New  Mexico,  in 
a  complaint  for  acts  of  trespass  on  its  location, 
that  it  bad  "adopted"  such  location,  is  sufficient 
as  against  demurrer,  without  the  allegation  that 
it  was  done  by  its  board  of  directors;  that  be- 
ing the  method  of  adoption  prescribed  by  law. 

3.  Same. 

Allegations  of  acts  of  trespass  on  the  loca- 
tion of  a  railroad  corporation,  however  numer- 
ous or  continuous,  do  not  amount  to  an  admis- 
sion that  the  trespasser  is  in  possession  of  such 
location  or  any  part  thereof,  or  that  the  title 
to  it  is  in  dispute,  when  it  it  also  alleged  that 
the  complainant  is  in  possession,  and  that  the 
trespasser  is  seeking  to  deprive  it  of  its  loca- 
tion and  the  possession  thereof  by  such  wrong- 
ful acts. 

4.  Injunction- — Railroad   Location — ^Tres- 
pass. 

A  complaint  which  avers  that  one  railroad 
corporation  is,  by  repeated  acts  of  trespass 
upon  the  location  of  another  such  corporation, 


seeking  to  deprive  the  latter  of  its  location, 
without  due  process  of  law,  and  threatens  to 
continue  such  acts  for  that  pumose;  that  such 
location  has  been  surveyed  and  established  at 
great  expense,  knd  is  the  best  possible  one 
between  the  points  which  the  proposed  railroad 
to  be  built  upon  it  is  designed  to  connect, 
although  not  the  only  good  one  available;  that 
a  multiplicity  of  sui.s  will  result  if  such  acts 
are  continued,  and  irreparable  damage  will  be 
caused  if  such  purpose  is  accomplished — states 
a  case  for  the  interposition  of  a  court  of  equity 
by  injunction. 

[Ed.  Note. — For  cases  in  point  see  vol.  27, 
Cent  Dig.  Injunction,  S  101.J 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  San  Juan 
County;  before  Justice  John  R.  McFie. 

Action  by  the  Arizona  &  Colorado  Railroad 
Company  of  New  Mexico  against  the  Denver 
&  Rio  Grande  Railroad  Company.  Judgment 
for  defendant  and  plaintiff  appeals.  Re- 
versed. 

May  25,  1905,  the  plaintiff  flied  its  bill  of 
complaint  against  the  defendant  in  the  dis- 
trict court  for  San  Juan  county,  alleging.  In 
substance,  that  It  (the  plaintiff)  was  a  corpo- 
ration organized  under  the  laws  of  New  Mexi- 
co, itt  October,  1904,  authorized  to  construct, 
maintain,  and  operate  a  railroad  In  said  terri- 
tory from  a  point  on  the  boundary  line  between 
New  Mexico  and  Colorado,  near  where  Las 
Animas  rlrer  crosses  the  same,  through  said 
connty  of  San  Juan  and  other  counties  of 
said  territory,  to  a  point  on  the  Ijoundary 
line  between  It  and  the  territory  of  Arizona, 
near  a  point  where  the  San  Francisco  river 
crosses  It,  a  distance  In  all  of  about  300 
miles ;  that  It  bad  complied  with  the  require- 
ment of  law,  which  are  prerequisite  to  its 
entering  upon  the  work  and  business  for 
which  it  was  Incorporated,  and  had  there- 
after, in  said  San  Juan  county,  from  said 
point  In  the  boundary  line  between  New  Mex- 
ico and  Colorado  south  to  the  town  of  Farm- 
ington,  in  said  county,  a  distance  of  about  28 
miles,  completed  Its  surveys  for  said  portion 
of  its  proposed  line  of  railroad,  had  flxea 
and  determined  its  location,  had  marked  and 
staked  the  same  on  the  ground,  bad  made  for 
filing  a  map  and  profile  thereof,  and  was 
about  to  file  the  same  as  required  by  law. 
within  a  reasonable  time,  and  that  it  had 
adopted  such  location.  It  further  alleged 
that  It  had  agreed  with  all  but  one  of  the 
private  owners  of  the  land  on  which  Its  lo- 
cation had  been  fixed,  as  aforesaid,  upon  the 
compensation  to  be  paid  for  the  taking  and 
use  of  said  land  and  rl^ht  of  way,  and  that 
instruments  In  WTlting  embodying  such  agree- 
ments had  been  made  and  executed  between 
it  and  said  several  landowners,  and  notice 
thereof  filed  for  record  in  the  office  of  the  clerk 
of  said  county;  that  Its  said  work  of  survey- 
ing and  marking  Its  location  on  the  ground, 
preparing  maps  thereof,  securing  the  right  of 
way  therefor,  and  other  things  of  like  nature, 
had  been  done  at  great  expense;  that  as  a 
result,  the  route  and  location  It  has  thus 
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laid  oat  and  adopted  was  the  best  possible 
one  for  the  construction  and  operation  of  a 
railroad  between  Parmington  and  the  point 
In  the  northern  boundary  line  of  the  terri- 
tory from  which  It  proposed  to  construct  a 
railroad  as  above  stated.  The  plaintiff  fur- 
ther averred  that  the  defendant  had  full  ac- 
tual knowledge  of  all  Ika  (the  plaintiff's)  do- 
Inps  In  the  premises,  its  above  set  forth.  In- 
cluding the  agreements  made  with  landown- 
ers, and  that,  long  after  such  proceedings  by 
the  plaintiff,  the  defendant  undertoolc  and' 
began  the  construction  of  a  parallel  line  of 
railroad,  from  a  point  near  that  to  which 
the  plaintiff's  said  location  extended  In  the 
northern  boundary  line  of  New  Mexico  to 
said  town  of  Farmington,  and  that,  without 
necessity  and  wrongfully,  it  has  entered  upon 
the  plaintilTs  said  location  and  sought  to 
destroy  Its  usefulness  for  the  plaintiff,  by 
stalling  out  a  location  for  Its  own  railroad 
upon  portions  of  the  plaintiff's  said  location; 
that  under  the  pretense  of  laying  out  neces- 
sary crossings  over  the  plaintiff's  said  loca- 
tion it  has,  although  each  end  of  its  own  pro- 
posed location  is  on  the  same  side  of  and 
near  to  the  plaintiff's  location,  laid  out  its  own 
proposed  route  to  cross  that  of  the  plaintiff 
no  less  than  8  times  in  said  distance  of  about 
28  miles,  and  that  such  proposed  crossings 
are  not  made  at,  or  nearly  at,  right  angles 
with  the  plaintiff's  said  location,  but  In  some 
Instances  extend  along  it  and  occupy  as  much 
as  1,000  feet  each  of  Its  length,  and  besides 
that  defendant  proposes  to  make  such  pre- 
tended crossings  at  grades  substantially  dif- 
ferent'from  those  established  at  such  points 
for  the  plaintiff's  said  location;  all  of  which 
the  plaintiff  says  Is  done  and  threatened  for 
the  purpose,  and.  If  permitted,  will  have  the 
effect,  of  substantially  depriving  the  plaintiff 
of  its  said  location,  and  rendering  the  same 
wholly  useless  as  a  route  for  the  construction 
and  practical  operation  of  a  railroad.  It 
was  also  alleged  that,  as  one  of  the  means 
to  be  employed  by  the  defendant  to  deprive 
the  plaintiff  of  Its  location,  the  defendant 
purposed  and  threatened  to  institute  condem- 
nation proceedings  to  secure  a  right  of  way 
and  location  for  Itself,  including  portions 
of  the  plaintiff's  said  location,  and  In  such 
proceedings  to  ignore  the  plaintiff's  rights, 
and  act  without  notice  to  the  plaintiff,  and 
only  against  the  owners  of  the  land  on  which 
the  plaintiff's  location  was  laid  out  The 
plaintiff  concluded  with  the  usual  allegations 
of  the  need  of  equitable  relief,  and  with  a 
prayer  that  the  defendant  be  enjoined  from 
continuing  Its  alleged  acts  of  encroachment. 
The  defendant  demurred  to  the  complaint,  on 
the  ground  that  facts  were  not  stated  suffi- 
cient to  constitute  a  can»e  of  action  against 
the  defendant  for  the  relief  prayed  for,  or 
any  relief  whatever.  The  demurrer  was  sus- 
tained by  the  district  court,  and  final  Judg- 
ment entered  dismissing  the  complaint,  with 
costs  to  the  defendant  T^he  case  Is  before 
this  court  on  appeal  from  said  judgment 


Rltter,  Buchanan  &  Renehan,  Catron  & 
Gortner,  and  H.  B.  Fergusson,  for  appellant 
Wolcott,  "Vail  &  "Watterman,  McClosky,  Clark 
&  Field,  and  Abbott  &  Abbott,  for  appellee. 

ABBOTT,  J.  (after  stating  the  facts).  The 
question  first  requiring  consideration  in  this 
case  Is  whether,  on  the  facts  well  pleaded  in 
its  complaint  the  plaintiff  has  such  an  Inter- 
est In  the  premises  in  controversy  as  will 
entitle  it  to  maintain  Its  action.  That  a  part 
of  the  statutory  requirements  essential  to  the 
acquisition  of  such  a  right  or  interest  are  al- 
leged In  the  complaint  to  have  been  compiled 
with,  and  are  there  well  pleaded  as  facts,  the  de- 
fendant does  not  in  the  brief  presented  In  Its 
behalf,  seriously  question.  That  the  survey  and 
staking  of  the  location  upon  the  ground,  and 
similar  acts,  are  a  part  of  the  construction  of 
a  railroad,  appears  to  be  well  settled.  C.,  R. 
I.  &  P.  R.  Co.  V.  Crlennell,  51  Iowa,  476, 
1  N.  W.  712;  Kansas  City  &  8.  E.  Ry.  Co. 
V,  Kansas  City  &  S.  W.  Ry.,  129  Mo.  69,  31 
S.  W.  451;  Soulx  City,  etc.,  Ry.  v.  Chicago,  etc., 
Ry.(C.  C.)27red.  770.  Such  acts  the  complaint 
avers  were  performed  by  the  plaintiff  before 
February  1,  1905,  and  so  well  within  the 
period  of  two  years  allowed  by  section  .3877 
of  the  Compiled  Laws  of  1897  for  the  be- 
ginning of  construction.  It  is  claimed,  how- 
ever, that  the  filing  of  the  map  of  the  pro- 
posed location  was  essential,  and  that,  as  no 
such  filing  was  pleaded,  a  necessary  element 
of  the  plaintiff's  title  Is  lacking  in  its  com- 
plaint The  provision  of  the  statute  (section 
3S74  of  the  Complied  Laws  of  1897)  is  that  a 
map  shall  be  filed  within  a  reasonable  time 
"after  its  road  shall  have  been  finally  lo- 
cated." It  Is  at  least  open  to  question  wheth- 
er the  plaintiff  was  required  to  file  any  map 
under  that  section  until  Its  entire  road  had 
been  located;  but,  as.<iuming  that  such  a  map 
should  be  filed  for  a  portion  of  the  road  finally 
located,  the  question  whether  It  had  been  done 
within  a  reasonable  time  is  one  of  fact  which 
could  not  be  raised  on  demurrer.  Wheeling, 
etc.,  Ry.  Co.  v.  Camden  Con.  Oil  Co.,  35  "W. 
Va.  200,  13  S.  EX  360. 

The  defendant  lays  great  stress  on  the  fail- 
ure of  the  plaintiff  to  state  that  its  alleged  lo- 
cation was  adopted  by  Its  board  of  directors ; 
the  statute  (section  3847,  subsec.  3)  prescribing 
adoption  in  that  way.  The  allegation  in  the 
complaint  Is  that  the  plaintiff  corporation  had 
"adopted"  the  location  in  question.  'Whether 
the  location  was  adopted  would,  of  course,  be 
open  to  question  on  an  answer  denying  It; 
but  we  think  the  demurrer  roust  be  held  to 
have  admitted  the  fact  of  its  adoption,  and 
that  to  hold  It  was  necessary  to  state  that 
It  was  adopted  by  a  vote  of  a  board  of  direct- 
ors would  be  to  require  that  evidence  of  the 
fact  instead  of  the  fact  itself,  should  be  plead- 
ed. Sullivan  et  al.  v.  I.  &  S.  Mining  Co., 
109  U.  S.  550,  3  Sup.  Ct  3.39,  27  L.  Ed.  10S8; 
Bank  of  Metropolis  v.  Guttschllck,  14  Tet 
(D.  S.)  27,  10  L.  Ed.  a35;  Delafleld  v.  Kinney, 
24  Wend.   (N,  Y.)  345;  Arrlngton  v.  Sa van- 
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nah  R7.  Oo.,  95  Ala.  434,  11  South.  7.  We 
conclude,  tberefore^  that  the  facta  well  plead- 
ed estiibllshed  a  vested  interest  In  the  plain- 
tiff, sufficient  to  enable  It  to  maintain  the 
action.  The  defendant  claims,  boweyer,  that 
the  averments  of  the  complaint  In,  effect  show 
that  defendant,  and  not  the  plaintiff,  is  In 
possession  of  the  portions  of  the  plaintiff's 
alleged  location  which  are  the  subject-matter 
of  controversy  between  them  in  this  case. 
It  Is  true  there  are  some  expressions  In 
the  complaint,  which,  taken  by  themselves, 
would  give  some  countenance  to  that  con- 
tention; but,  taken  as  a  whole,  the  complaint 
plainly  declares  that  the  plaintiff  Is  the  own- 
er of  the  location  sur\-eyed  and  staked  out 
by  It  on  the  ground  and  in  possession  of  It, 
but  that  such  possession  has  been  Interfered 
with  by  wrongful  acts  on  the  part  of  the  de- 
fendant, and  Is  Jeopardized  by  the  threatened 
continuance  of  such  acts.  The  defendant 
further  urges  that  the  title  to  the  portions  of 
the  plaintiff's  alleged  location  now  In  ques- 
tion is  by  the  complaint  shown  to  be  In  dis- 
pute between  the  plaintiff  and  defendant, 
and  that  the  former  must  therefore  establish 
Its  title  at  law  before  It  can  have  the  old  of  a 
court  of  equity  to  protect  It  We  do  not  so 
Interpret  the  complaint  We  understand  It 
to  charge  that  the  defendant,  having  actual 
notice  and  knowledge  of  the  plalntlfTs  Inter- 
est and  rights  In  the  premises,  is,  unlawful- 
ly and  without  any  claim  of  right,  seeking 
to  deprive  it  of  them  by  a  series  of  wrong- 
ful acts  already  begun  and  threatened  to  be 
continued  up  to  the  point  of  the  complete 
ouster  and  dispossession  of  the  plaintiff. 
We  come  now  to  the  question  whether  the 
plaintiff  Is,  on  the  showing  of  facts  in  its 
complaint  entitled  to  the  relief  prayed  for, 
or  to  any  relief.  It  declares  that  the  defend- 
ant is  seeking  to  deprive  It  of  its  property, 
not  by  condemnation  proceedings,  or  any 
process  of  law,  but  by  repeated  wrongful 
acts,  which  the  defendant  threatens  to  con- 
tinue, and  that  unless  relief  In  equity  Is 
granted,  a  multiplicity  of  suits  will  result 
Such,  It  seems  to  us,  would  be  the  natural 
and  almost  Inevitable  result  The  plaintiff 
also  says  It  would  suffer  Irreparable  damage 
by  what  the  defendant  Is  doing  and  threatens 
to  do,  with  reference  to  Its  location.  To 
this  the  defendant  replies  that  plaintiff  has 
alleged  the  feasibility  of  laying  out  other 
good  locations  between  the  points  connected 
by  the  location  In  question  here,  and  suggests 
that  the  plaintiff  avail  Itself  of  that  natural 
condition  by  taking  another  route  and  leaving 
to  the  defendant  so  much  of  the  plaintiff's 
adopted  location,  as  it  (the  defendant)  may 
care  to  use.  That  suggestion  may  In  time 
commend  itself  to  the  plaintiff;  but  Its  pres- 
ent position  In  this  cause  is  that  its  adopted 
location  is  the  best  possible  one  between  the 
points  referred  to,  and  that  It  asks  the  pro- 
tection of  this  court  against  encroachments 
upon  It  by  the  defendant.  The  defendant 
turther  contends  that  the  plaiutlfl  does  not 


allege  any  damage,  actual  or  threatened, 
which  would  be  beyond  money  compensation, 
or  the  inability  of  the  defendant  to  make 
snch  compensation.  It  Is  true  that  all  prop- 
erty Is  subject  to  be  taken  for  the  public  nsA 
in  the  method  and  for  the  compensation  pro- 
vided by  law,  but  we  are  not  aware  that  any 
one  Is  required  to  surrender  his  property  to 
whomsoever  may  choose  to  lay  violent  hands 
on  It  no  matter  bow  g^eat  the  price  or  cer- 
tainty of  payment  The  own^r  has  the  right 
to  retain  the  property  itself  under  such  cir- 
cumstances, and  is  entitled  to  the  protection 
of  the  courts  in-  so  doing.  Simmons  Creek 
Coal  Co.  V.  Doran,  142  U.  S.  417,  12  Sup. 
Ct  239,  35  Ll  Ed.  1003;  Pittsburg,  S.&W.Ry. 
Co.  v.  Fiske,  123  Fed.  700,  CO  C.  a  A.  621; 
Southern  Pac.  Ky.  Co.  v.  Oakland  (C.  C.) 
58  Fed.  50 ;  Coatsworth  v.  Lehigh  Valley  Ily. 
Co.,  156  N.  Y.  451,  51  N.  E.  301.  We  are,  of 
course,  now  dealing  with  what  may  not  be 
the  actbal  facts,  but  which  we  must  treat  as 
actual  and  established,  so  far  as  they  are 
well  pleaded  In  the  complaint  and  we  think 
that  unanswered,  they  are  sufficient  to  es- 
tablish a  liability  of  the  defendant  and  the 
right  to  the  relief  prayed  for. 

The  case  Is  therefore  remanded  to  the  dis- 
trict court  for  further  proceedings  In  accord- 
ance with  this  decision. 

MILLS,  O.  J.,  and  PARKER,  POPE,  and 
MANN,  JJ.,  concur.  McFIE.  J.,  having  heard 
the  case  below,  did  not  participate  In  thl* 
decision. 


(13  N.  H.  SSO) 
CANDELARIA  v.  MIERA. 
(Sapreme  Court  of  New  Mexico.    Jan.  81, 

looa) 

i.  AppeaI/ — Review — Finoinos  of  Cotnrr. 

Findings  of  a  trial  court  are  equivalent 
to  the  verdict  of  a  jury. 
2.  Saite. 

Ordinarily  neither  the  verdict  of  a  Jury 
nor  the  findings  of  fact  of  a  court  will  be  dis- 
turbed on  appeal,  when  supported  by  any  sub- 
stantial evidence. 

Appeal  from  District  Co,urt  Sandoval  Couk 
ty;  before  Justice  Ira  A.  Abbott. 

Action  by  Andres  Candeiaria,  by  his  guard- 
ian, Emigraa  Candeiaria,  against  Epiwenio 
A.  Miera.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

George  W.  Prichard  ond  R  V.  Chaves,  for 
appellant    Summers  Burkbart,  tor  appeile& 

PARKER,  J.  This  was  an  action  for 
money  had  and  received,  and  was  tried  by 
the  court  without  a  Jury  by  consent  of  the 
parties,  resulting  In  a  Judgment  against  ap- 
pellant This  court  has  frequently  held  that 
the  findings  of  a  trial  court  are  the  equivalent 
of  a  verdict  of  a  Jury.  Zang  v.  Stover,  2  N. 
M.  29 ;  Torilna  v.  Trorllcht,  5  N.  M.  148,  21 
Paa  68;  Lynch  v.  Grayson,  7  N.  M.  20,  32 
Paa  149 ;  Gale  v.  Salas,  11  N.  M.  211,  66  Pac 
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B20;  Romero  t.  Coleman,  11  N.  M.  633,  70 
Pac.  569 ;  Rush  v.  Fletcher,  11  N.  M.  655,  70 
Pac  559. 

Under  just  what  clrcnmstances  a  verdict 
of  a  Jury  will  be  disturbed  by  tlils  court  for 
conflict  with  the  evidence  has  been  variously 
stated.  In  some  cases  the  right  to  do  so  has 
been  denied  when  there  is  any  evidence  to 
support  It  In  others  It  Is  said  that  this 
court  will  do  so  when  there  is  no  sufficient 
evidence  to  support  the  verdict  Various  oth- 
er forms  of  expression  appear  In  the  cases. 
See  cases  cited  above  and  Waldo  v.  Beck- 
wlth,  1  N.  M.  07;  Archlbeque  v.  Mlera,  1  N. 
M.  100;  Rube  v.  Abren,  1  N.  M.  247;  Badenu 
y.  Baca.  2  N.  M.  104;  Crolot  v.  Maloy,  2  N.  M. 
188;  Territory  v.  Maxwell.  2  N.  M.  250; 
Rodey  V.  Ins.  Co..  8  N.  M.  (Gild.)  643,  9  Pac. 
848;  Ccrf  v.  Badaraco,  6  N.  M.  214,  27  Pac. 
604 ;  Territory  y.  Hicks,  6  N.  M.  600.  30  Pac. 
872 ;  Ortiz  v.  Bank  (N.  M.)  78  Pac  620.  As- 
suming that  this  court  has  power,  In  proper 
cases,  to  review  and  overturn  findings  of 
fact  or  verdicts  of  Juries,  and  without  at- 
tempting to  classify  the  cases  in  which  the 
power  may  and  will  be  exercised,  it  is  suffi- 
cient for  the  purposes  of  a  decision  of  this 
case  to  state  the  rule  of  this  court  as  fol- 
lows: Ordinarily  neither  the  verdict  of  a 
Jury  nor  the  findings  of  fact  of  a  trial  court 
will  be  disturbed  In  this  court  when  they 
are  supported  by  any  substantial  evidence. 
In  view  of  this  rule,  it  is  perfectly  apparent 
from  an  inspection  of  this  record,  that  the 
appellant  con  have  no  relief  here.  The  find- 
ings of  the  trial  court  are  supported  by  snb- 
■tantlal  evidence,  and  will  not  be  disturbed. 

The  Judgment  of  the  lower  court  should  be 
affirmed,  and  it  is  so  ordered. 

MTTXS.  O.  X.  and  McFIB.  POUD,  and 
MANN;  JJ.,  concur.  ABBOTT,  J.,  having 
heard  the  case  below,  did  not  participate  In 
this  decision. 


03  M.  If.  se2) 

CANDELARIA  v.  MIERA. 
(Sapreme  Court  of  New  Mexico.    Jan.  31,  1906.) 

Appeal  from  District  Court  Sandoval 
County;  before  Justice  Ira  A.  Abbott 

Action  by  Pnullta  Cnndelaria,  by  Emlpran 
CandPlnrla,  her  guardian,  against  Epiraenio 
A.  Mlera.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

George  W.  Prichard  and  B.  V.  Chaves,  for 
appellant    Summers  Burkhart  for  appellee. 

PARKER,  J.  The  facts  in  this  ease  are 
the  same  as  In  the  case  of  Andres  Cnndel- 
aria V.  Epimenio  A.  Mlera  (decided  at  this 
term)  84  Pac.  1020,  and  the  Judgment  will  be 
affirmed  upon  the  authority  of  that  case; 
and  It  is  80  ordered. 

MILLS,  C.  J.,  and  McFIS;  POPi;  and 
MAMN,  JJ,,  concur. 


OS  N.  U.  SU) 

TERRITORY   v.   LIVINGSTON. 

(Supreme  Court  of  New  Mexico.    Jan.  22, 
1000.) 

1.  Larceny — Evidence — Otiieb  Stolen  Prop* 

KUTV. 

It  la  not  error  to  admit  evidence  of  the 
possesKioD  of  recently  stolon  property  other 
tlian  lUnt  described  in  tlie  indictment,  but  tiilten 
at  the  same  time  and  under  the  same  eircum- 
Btnnces,  wlien  there  is  evidence  tending  to 
show  that  the  accused  was  also  in  ijussesision 
of  the  property  described  in  the  indictment  re- 
cently after  the  theft. 

[Kd.  Note. — For  cases  in  point,  see  vol.  82, 
C^nt.  Dig.  Larceny,  f  14U.] 

2.  Witness  —  ExASiiNAXioN  —  Refbeshino 
Meuort. 

A  witness  mny  be  asked  on  direct  examina- 
tion if  he  did  not  make  statements  inconsistent 
with  those  testified  to.  when  the  party  is  taken  by 
surprise,  and  the  question  is  asked  for  the  pur- 

Coxe  of  refi-eshing  the  witness'  recollection  and 
iducing  him  to  correct  bis  testimony. 
[Ed.  Note. — For  cases  in  point,  see  voL  60, 
Cent.  Dig.  Witnesses,  {{  870,  1210.] 

3.  Ckiminal  Law  —  Instboctions  —  Testi- 
mony OF  Accused. 

it  is  not  error  to  instruct  the  Jury  that, 
although  the  law  makes  the  defendant  s  comi)e- 
tent  witness  In  his  own  t>eiiulf.  the  jury  are 
the  Judges  of  tlie  weight  to  be  given  Lis  testi- 
mony, where  tiie  rule  Is  laid  down  as  to  the 
interest  in  the  suit  and  made  applicable  to  all 
the  witnesses  alike. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  tS  ItStiO-lUOl.] 

4.  Sahb — Reasonable  Dotrer. 

An  instruction  which  charges  the  Jury 
that  if  all  the  material  facts  are  not  p'oven  to 
tbe  satisfaction  of  the  jury  beyond  a  reasonable 
doubt,  or  if  for  any  other  reason  they  believe 
the  defendant  not  guilty,  thejr  may  acquit  him, 
is  not  erroneous  wlien  given  m  connection  with 
other  instructions  which  correctly  state  the  law 
as  to  reasonable  doubt  and  the  presumption  of 
innocence. 

6.  I.ABCENY — Possession  of  Stoixn  Pbopertt. 
The  possession  of  recently  stolen  proi>erty, 
though  unexpiaiued  does  not  state  a  presump- 
tion of  law  as  to  the  guilt  of  tbe  accused,  but 
is  merely  a  circumstance  to  he  considered  by 
the  jury  and  given  by  them  such  weight  as 
they  deem  it  entitled 'to.  Held,  that  the  in- 
struction given  was  not  erroneous,  when  taken 
as  a  whole  and  in  connection  with  all  tbe  in- 
structions given  by  the  court 

[Ed.  Note. — For  coses  in  {loint  see  voL  32; 
Cent  Dig.  Larceny,  {S  170-1 1 8.] 

Parker  and  Pope,  J  J.,  dissenting. 

(Syliabna  by  the  Ck>urt) 

Appeal  from  District  C^ourt,  Eddy  County; 
before   Chief  Justice   William   J.  Mills. 

Garland  Livingston  was  convicted  of  lar- 
ceny, and  appeals.    Afflrhied. 

Freeman,  Cameron  &  Fulien,  for  appel- 
lant (Jeorge  W.  Prichard,  Atty.  Gen.,  for 
the  Territory. 

MANN,  J.  At  the  October,  1903.  term  of 
the  district  court  of  the  Fifth  judicial  dis- 
trict sitting  in  and  for  Eddy  county.  Oar-  • 
land  Livingston  was  tried  and  convicted  of 
a  charge  of  larceny  of  a  horse  and  sentenced 
to  a  term  in  the  penitentiary,  from  which 
judgment  he  appeals  to  this  ooort    Five  u- 


Digitized  by 


Google 


1022 


84  PACIFIC  REPORTER. 


(N.M. 


signtnents  of  error  are  made  and  Insisted 
npon  in  brief  of  appellant's  counsel,  which 
we  will  take  up  in  their  order. 

The  first  ruling  of  which  appellant  com- 
plains is  that  of  the  trial  court  in  "permit- 
ting evidence  to  go  to  the  jury  which,  with- 
out casting  any  light  on  the  offense  charged 
in  the  indictment,  tended  strongly  to  con- 
vict the  defendant  of  another  charge,  thus 
prejudicing  him  before  the  jury" — using  the 
words  of  appellants'  counsel  in  his  assign- 
ment of  errors.  The  indictment  charged  ap- 
pellant with  the  theft  of  a  horse.  The  evi- 
dence tended  to  show  that  the  horse  charged 
In  the  indictment,  together  with  a  mule  be- 
longing to  one  Dunaway,  was  in  a  pasture  on 
the  owner's  premises;  that  appellant  was 
seen  in  the  vicinity  of  this  pasture  on  the 
evening  of  the  alleged  theft;  that  the  horse 
and  mule  disappeared  at  the  same  time  and 
were  tracked  in  the  direction  of  the  place 
where  defendant  was  seen  shortly  after- 
wards riding  a  horse  similar  to  the  one  alleg- 
ed to  have  been  stolen.  The  trial  court  per- 
mitted the  prosecution  to  Introduce  evidence 
tending  to  establish  the  theft  of  the  mule 
by  appellant,  and  It  Is  of  this  testimony 
which  appellant  complains.  While  It  Is  an 
elementary  principle  of  law  that  proof  of 
otiior  and  distinct  crimes  are  Inadmissible  to 
aid  In  proving  the  crime  charged,  yet,  where 
two  or  more  crimes  are  committed  and  the 
transaction  Is  one  and  the  same,  the  whole 
transaction  may  be  proven,  even  though  the 
tendency  Is  to  prove  a  crime  other  than  the 
one  charged.  Bishop,  Grim.  Proc.  {  1121,  and 
cases  cited.  And  especially  In  larceny  cases, 
where  other  goods  stolen  at  the  same  time 
as  those  described  In  the  Indictment  are 
found  In  the  possession  of  the  accused,  such 
fact  Is  admissible  In  evidence,  because  Is  very 
clearly  tends  to  connect  the  accused  with  the 
offense.  18  Am.  &  Eng.  Ency.  of  I^w  (2d 
Ed.)  403,  494:  Grant  v.  State.  55  Ala.  201; 
People  V.  Robles,  34  .Cal.  591:  People  v. 
Lopez,  59  Cal.  362 ;  Wormly  v.  State,  70  Ga. 
721;  State  v.  Weaver,  104  X.  C.  758,  10  S. 
E.  488.  The  evidence  complained  of  In  the 
first  assignment  of  error  was  exactly  of  this 
nature,  tending  to  show  possession  of  the 
mule  taken  at  the  same  time  as  the  alleged 
stolen  horse.  Evidence  of  the  larceny  of  one 
was  evidence  of  the  larceny  of  the  other, 
and  proof  of  the  possession  of  one  recently 
after  the  larceny  was  competent  to  show 
the  larceny  of  the  other,  and  we  think  that 
the  learned  trial  Judge  was  right  in  permit- 
ting the  testimony  complained  of  to  go  to 
the  jury. 

The  second  error  Insisted  upon  by  appel- 
lant Is  "the  court  erred  in  permitting  the 
territory  to  cross-examine  and  contradict  Its 
own  witness  Camp."  The  record  shows  that 
Camp  was  called  as  a  witness  by  the  pros- 
ecution, and  was  asked  certain  questions 
on  direct  examination  with  reference  to  his 
having  seen  the  defendant  with  the  horse 
alleged  to  have  been  stolen  in  bis  possession. 


Camp  refused  to  Identify  the  horse  as  tlie 
one  described  in  the  indictment.  Whereupon 
the  prosecuting  attorney  asked  him  if  be 
(witness)  had  not  made  a  sworn  statement 
or  affidavit  in  which  he  had  stated  that 
he  bad  seen  the  defendant  in  possession  of 
the  stolen  horse,  reading  the  statement  from 
the  alleged  afildavlt  of  the  witness.  Tbe 
witness  then  answered  that  he  bad  made 
such  a  sworn  statement,  and  that  the  state- 
ment was  true.  We  think  It  was  within 
the  discretion  of  the  court  to  permit  counsel 
to  ask  these  questions  for  the  purpose  of 
refreshing  the  witness'  recollection  and  al- 
lowing him  to  correct  bis  testimony.  In 
Hickory  v.  U.  S.,  151  D.  S.  803,  14  Snp. 
Ct  334,  38  L.  Ed.  170,  the  rule  is  thus 
laid  down:  "When  a  party  Is  taken  by 
surprise  by  the  evidence  of  his  witness,  the 
latter  may  be  interrogated  as  to  Inconsistent 
statements  previously  made  by  him  for  the 
purpose  of  refreshing  his  memory  and  in- 
ducing him  to  correct  his  testimony ;  and  tbe 
party  so  surprised  may  also  show  the  facts 
to  be  otherwise  than  as  stated,  although  this 
Incidentally  tends  to  discredit  the  witness." 
We  think  this  comes  within  the  mle  so 
stated,  and  was  therefore  not  error. 

The  third  error  complained  of  and  insisted 
upon  is  the  instruction  of  the  trial  court 
given  upon  his  own  motion  and  numbered  6. 
This  Instruction  Is  as  follows:  "(6)  The  court 
Instructs  the  jury  that  although  the  law 
makes  tbe  defendant  in  this  case  a  competent 
witness,  still  the  jury  are  t»  be  the  judges 
of  the  weight  which  ought  to  be  given  to  his 
testimony,  and  in  considering  what  weight 
ought  to  be  given  to  it  the  jury  should  take 
into  consideration  all  the  facts  and  circum- 
stances surrounding  the  case,  as  disclosed 
by  the  evidence,  and  give  the  defendant's 
testimony  only  such  weight  as  they  believe 
It  to  be  entitled  to.  In  view  of  all  the  facts 
and  circumstances  proven  on  the  trial.  Yon 
are  Instructed  that.  In  determining  the  weight 
to  be  given  to  the  testimony  of  the  different 
witnesses  In  this  case,  you  are  authorized 
to  consider  the  interest  of  any  of  the  wit- 
nesses In  the  result  of  the  suit,  their  temper, 
fooling,  or  bias,  If  any  has  been  shown,  their 
apparent  intelligence  or  lack  of  Intelligence, 
and  their  means  of  Information,  and  to  give 
such  credit  to  the  testimony  of  each  witness 
as  under  all  the  circumstances  tbe  wit- 
nesses may  seem  to  be  entitled  to."  Counsel 
contended  that  these  Instructions  violate  the 
provisions  of  section  2994  of  the  Compiled 
Ijaws,  which  forbids  the  court  to  comment 
upon  the  weight  of  the  evidence;  but  we 
think  tbe  instructions  as  a  whole  are  not 
subject  to  such  objection.  The  court  merely 
told  the  Jury  that  the  defendant  was  a  com- 
petent witness  in  his  own  behalf,  and  then 
laid  down  the  rule  by  which  evidence  Is  to 
be  weighed,  subjecting  the  evidence  of  the 
defendant  to  the  same  test  as  that  of  other 
witnesses.  We  quite  agree  with  counsel 
that  it  would  be  highly  improper  and  perbaps 
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rererslble  error  to  single  ont  the  defendant 
and  call  special  attention  to  his  interest  in 
tbe  case,  but  a  fair  construction  of  the  above 
instruction  does  not  subject  It  to  that  crit- 
icism, but  fairly  brings  it  within  the  rule 
laid  down  and  approved  by  the  court  in  Terri- 
tory V.  Leyba  (N.  M.)  47  Pac.  718.  See, 
also,  Faulkner  v.  Territory,  6  N.  M.  464,  30 
Pac.  905;  Territory  v.  Taylor,  11  N.  M.  588, 
71  Pac.  489. 

The  fourth  assignment  of  error  goes  to  the 
language  of  tbe  court  In  instruction  No.  3. 
which,  after  instructing  the  jiuy  as  to  the 
facts  necessary  to  be  proven  beyond  a  reason- 
able doubt,  concludes  with  the  following 
words:  "But  If  all  the  above  facts  are  not 
proved  to  your  satisfaction  beyond  a  rea- 
sonable doubt,  or  if  for  any  other  reason  you 
believe  the  defendant  not  guilty,  then  you 
should  find  the  defendant  not  guilty."  These 
words  are  criticised  by  appellant's  counsel 
as  placing  the  burden  of  proving  his  Inno- 
cence upon  the  accused.  But  a  careful  ex- 
amination of  tbe  Instruction  discloses  that 
the  court  had  fully  instructed  the  Jury  upon 
the  subject  of  the  presumption  of  innocence 
and  of  reasonable  doubt,  and  It  is  a  well- 
settled  principle  that,  where  the  court's  In- 
Btmctions  as  a  whole  fairly  state  the  law, 
exceptions  to  remote  sentences  or  parts  of 
the  instructions  will  not  be  maintained. 
Counsel  cite  no  authorities  upon  this  assign- 
ment, and  we  have  been  unable  to  discover 
any  that  would  justify  a  reversal  upon  that 
ground. 

The  last  and  by  for  the  most  serious  ques- 
tion arises  under  the  fifth  assignment  of  er- 
ror insisted  upon  in  the  appellant's  brief. 
The  court  Instructed  the  jury  in  instruction 
No.  4  as  follows:  "(4)  The  court  instructs 
the  jury  that  the  possession  of  recently  stolen 
property  Is  usually  regarded  In  law  as  a 
criminating  circumstance,  tending  to  show 
that  the  possessor  stole  the  property,  unless 
the  facts  and  drcnmstances  surrounding  or 
connected  with  such  possession,  or  other  evi- 
dence, explains  or  shows  such  possession 
may  have  been  acquired  honestly.  Posses- 
sion of  stolen  property,  immediately  after 
the  theft,  Is  suflJcIent  to  warrant  a  convic- 
tion, unless  attending  drcumstances  or  other 
evidence  so  far  overcome  the  presumption 
thus  raised  as  to  create  a  reasonable  doubt 
of  the  prisoner's  guilt,  when  an  aquittal 
should  follow."  That  any  presumption  of 
law  as  to  the  guilt  of  the  accused  arises 
from  the  possession  of  recently  stolen  prop-, 
erty  seems  to  be  greatly  modified  by  the 
later  authorities.  The  establishment  of  any 
one  circumstance  by  the  evidence  beyond  a 
reasonable  doubt,  where  tbe  whole  question 
of  defendant's  guilt  is  sought  to  be  proven  by 
circumstantial  evidence,  does  not  and  cannot 
overcome  the  presumption  of  Innocence  in 
his  favor.  The  burden  of  proving  bis  inno- 
cence can  never  be  shifted  to  the  defendant 
by  establishing  any  one  circumstance  in  the 
case,  but  all  the  facts  and  circumstances  in 


a  case  like  the  one  at  bar  must  be  such  as 
to  preclude  any  reasonable  hypothisis,  other 
than  the  defendant's  guilt  These  principles 
are  elementary  and  require  no  citations. 
Bearing  in  mind  these  primary  principles  of 
law,  let  us  examine  closely  the  Instruction  of 
the  learned  trial  judge  in  this  case  and  see 
if  they  have  been  violated.  As  has  already 
been  stated,  the  court  had  Instructed  the 
jury  upon  the  doctrine  of  the  presumption  of 
Innocence  and  of  reasonable  doubt,  and  tbe 
instruction  above  quoted  must  be  read  in 
connection  with  all  the  other  instructions 
given  by  the  court  and  no  doubt  was  so  read 
and  understood  by  the  jury.  The  court  had 
fairly  stated  the  issues  of  the  case  and  care- 
fully pointed  out  the  matters  which  the  jury 
must  find  to  be  true  beyond  a  reasonable 
doubt  in  order  to  convict,  in  terms  so  plain 
and  unequivocal  that  the  jury  could  not 
have  been  misled  by  the  fourth  instruction. 
We  do  not  think  the  instruction  complained 
of,  when  read  in  connection  with  the  charge 
as  a  whole,  is  susceptible  to  the  construc- 
tion placed  upon  it  by  counsel.  The  court 
told  the  jury  in  effect  that  the  possession 
of  recently  stolen  property  was  usually  re- 
garded as  a  criminating  circumstance  tend- 
ing to  establish  guilt,  and  this  is  the  true 
doctrine  as  laid  down  by  the  weight  of  au- 
thority. 18  Am.  &  Eng.  Ency.  of  Law,  486; 
Harris  v.  State,  61  Miss.  304;  People  v.  Ah 
Kl,  20  Cal.  180;  Robb  v.  State,  35  Xeb.  285, 
53  X.  W.  134.  Having  laid  down  the  rule 
that  the  possession  of  the  recently  stolen 
property  was  a  circumstance  tending  to  es- 
tablish guilt,  the  court  proceeds  by  saying 
that  such  possession,  if  unexplained  by  the 
facts  and  circumstances  of  the  case,  or  other 
evidence,  Is  sufficient  to  warrant  a  convic- 
tion. Tills  phrase,  if  taken  separately  and 
apart  from  the  charge  as  a  whole,  would  be 
error,  because  it  Is  the  correct  rule  that  the 
jury  is  the  sole  judge  as  to  the  weight  to  I>e 
given  to  any  part  of  the  evidence,  and  while 
such  possession  in  the  light  of  all  the  facts 
and  circumstances  of  the  case  might  l>e  suffi- 
cient to  warrant  a  conviction  it  is  a  question 
for  the  jury  to  determine,  and  not  the  court 
But  the  court  had  already,  told  the  jury  that 
they  were  the  sole  judges  of  the  weight  to 
be  given  to  the  evidence,  and  it  Is  Inconceiva- 
ble that  they  could  have  understood  this 
phrase  in  that  light.  We  think  this  case 
comes  directly  in  line  with  State  v.  Bobbins, 
65  Mo.  443,  the  syllabus  of  which  reads  as 
follows:  "An  instruction  to  the  jury  to  the 
effect  that  the  possession  of  property  proven 
to  have  l)een  recently  stolen  is  presumptive 
evidence  of  the  guilt  of  the  party  in  posses- 
sion, unless  such  possession  is  satisfactorily 
explained  or  accounted  for,  is  not  objectiona- 
ble as  a  commentary  on  the  evidence  or  in 
invasion  of  the  province  of  the  jury,  when 
it  is  accompanied  by  other  instructions  to 
the  effect  that  the  jury  should  take  into 
consideration  all  the  facts  shown  in  evidence, 
giving  to  each  such  weight  as  they  should  con- 
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elder  It  entitled  to."  See,  also,  Stover  v.  Peo- 
ple, 56  N.  Y.  315;  Cniley  v.  State,  20  Wis.  231. 
We  do  not  wish  to  be  understood  as  holding 
tbat  any  presumption  of  law  as  to  defendant's 
guilt  arises  from  the  unexplained  possession 
of  recently  stolen  property.  On  the  contrary, 
we  believe  the  true  rule  to  be  that  such  fact, 
-when  established.  Is  a  circumstance  to  be 
considered  by  the  jury  the  same  as  any 
other  fact  or  circumstance,  and  by  them 
given  such  weight  as  they  may  deem  It 
entitled  to. 
The  Judgment  of  the  lower  court  is  affirmed. 

McPIE  and  ABBOTT,  JJ.,  concur.  PARK- 
ER, J.,  dissents.  MILLS,  C.  J.,  having  tried 
the  case  below,  did  not  sit  in  this  case. 

POPE,  J.  (dissenting).  I  desire  to  dls^nt 
from  the  conclusion  reached  in  this  case  for 
the  reason  that  In  my  opinion  the  fifth  as- 
signment of  error,  based  on  the  instruction 
of  the  court  as  to  the  effect  of  the  possession 
of  recently  stolen  property,  is  well  founded. 
That  instruction.  In  effect,  informs  the  jury 
that  the  possession  of  recently  stolen  prop- 
erty is  "usually  regarded  in  law  as  a  crimi- 
nating circumstance";  tbat  it  Is  "sufficient 
to  warrant  a  conviction,"  except  under  cer- 
tain circumstances;  and  that  "  the  presump- 
tion thus  raised"  must  be  met  by  evidence 
raising  a  reasonable  doubt  to  justify  acquittal. 
I  am  of  opinion  tbat  these  instructions  are 
violative  of  the  prohibition  Imposed  by  Conip. 
Laws,  S  2904,  to  the  effect  that  the  court 
"shall  not  comment  upon  the  weight  of  the 
evidence."  I  am  further  of  opinion  that  the 
assumption  of  the  existence  of  "the  presump- 
tion thus  raised"  In  effect  shifted  the  burden 
of  proof  to  the  defendant,  and  tbat  this  lat- 
ter is  forbidden  by  the  Supreme  Court  of  the 
United  States,  in  Coffin  v.  U.  S..  150  U.  S. 
453, 15  Sup.  Ct  394.  39  L.  Ed.  481.  and  Is  dis- 
tinctly held  to  be  erroneous  by  this  court  In 
the  recent  cape  of  United  States  v.  Grleso  (N. 
M.)  75  Pac.  30.  I  am  not  unaware  that  the 
charge  as  given  by  the  learned  trial  judge 
ts  supported  word  for  word  by  Mr.  Sackett  in 
his  Instructions  to  Juries  (2d  Ed.)  p.  740.  An 
examination  of  the  authorities  which  Mr. 
SacUett  cites  in  his  footnote  to  this  Instruc- 
tion, however,  reveals  the  fact  tbat  none  of 
the  cases,  with  the  exception  of  those  from 
Illinois,  sustains  the  doctrine  asserted;  and 
even  In  tbat  jurisdiction  the  judges  have  not 
been  imanimons.  Thus  in  Smith  v.  People, 
103  III.  80,  where  a  similar  instruction  was 
sustained,  it  was  said  by  Mr.  Justice  Dickey, 
dissenting,  that  It  Is  "error  to  charge  a  jury 
that  any  given  circumstance  Is  sufficient  to 
warrant  a  conviction.  That  is  alwa.vs  a  ques- 
tion of  fact,  not  of  law."  I  am  of  opinion 
that  the  proper  form  of  Instruction  upon  this 
point  Is  that  set  forth  In  Watklns  v.  State,  2 
Tex.  App.  73,  and  since  uniformly  followed  by 
the  court  of  Criminal  Appeals  of  Texas,  that 
"the  possession  of  property  recently  stolen  Is 
merely  a  fact  or  circumstance  to  be  consid- 


ered by  the  jury  In  connection  with  all  the 
other  evidence  submitted  to  them  in  determin- 
ing the  guilt  or  innocence  of  the  possessor." 
In  the  well-considered  case  of  State  v.  Boma- 
son,  6  Wash.  507,  32  Pac.  Ill,  followed  bi 
State  V.  Walters,  7  Wash.  246,  34  Pec  'aioi, 
1098,  it  was  said  by  the  court,  in  holding  er- 
roneous an  instruction  similar  to  that  now 
in  question:  "The  jury  should  simply  have 
been  told  that  they  were  the  sole  judges  of 
the  facts, and  of  the  weight  to  be  given  to 
each  particular  fact;  that  the  possession  of 
this  property  by  the  defendant  (if  it  was  nec- 
essary to  refer  to  it  at  all),  if  it  had  beai. 
proven  to  them  beyond  a  reasonable  doubt 
tbat  it  was  stolen  property,  was  one  of  the 
facts  which  they  were  authorized  to  consider, 
with  all  the  other  facts  and  circumstances  in 
the  case,  in  determining  the  guilt  or  inno- 
cence of  the  defendant" 

It  follows  from  these  authorities  that,  while 
the  circumstances  of  the  possession  of  the 
stolen  property  may  be  mentioned  to  the  Jury 
for  its  consideration  and  to  be  given  proper 
weight  by  the  jury,  the  reference  to  the  mat- 
ter should  not  be  accompanied  by  intimations 
from  the  court  upon  the  weight  of  the  circum- 
stance. And  this  is  precisely  what  was  held 
by  this  court  in  United  States  v.  Griego, 
supra,  where  it  was  said:  "If  the  court 
charged  the  Jury  that  If  they  believed  from 
the  evidence,  beyond  a  reasonable  doubt,  tbat 
the  defendants,  within  three  years  previous 
to  the  date  of  the  returning  of  the  indict- 
ment Into  the  court,  occupied  the  sleeping 
apartment  alone  as  a  sleeping  room,  'that  cir- 
cumstances may  be  considered  by  you  In  ar- 
riving at  your  verdict,'  such  instruction  would 
have  been  proper ;  but  charging  in  a  separate 
and  special  instruction  that  that  circum- 
stance alone  raises  a  presumption  of  guilt  Is, 
we  believe.  Improper,  as  It  tends  to  take  away 
the  presumption  of  Innocence  with  which  the 
defendant  In  a  criminal  case  Is  clothed  until 
a  jnry  finds  him  guilty."  If  It  be  Improper 
to  Instruct  the  jury  that  occupying  the  same 
room  raises  a  presumption  of  guilt  In  an 
adultery  case.  It  Is  equally  Improper  to  In- 
struct them  that  pos'-esslon  of  stolen  prop- 
erty raises  a  presumption  of  guilt  in  a  larceny 
case. 

The  jndgment  should  be  reversed,  and  a 
new  trial  awarded. 


(73  Kan.  229) 

PAGE  V.  HARPER  et  al. 

(Supreme  Court  of  Kansas.    March  10,  1906.) 
TKtTSTs  —  Sai.e  bt  Trustke  —  Purchase  bt 

TRT'STETR— ACCOUNTINO  FOR  PrOVTTS. 

Where  one  receives  the  assignment  of 
promissory  notes  as  security  to  himself  and  co- 
sureties for  an  indebtedness  of  their  princi- 
pal, and  by  si'It  converts  such  notes  into  a 
judgment  in  his  own  name,  and  thereafter 
causes  execution  to  be  issued  on  such  judgment 
and  to  be  levied  on  certain  real  estate,  and  at 
the  sherilTs  sale  thereunder  buys  the  land  at  a 
nominal  price  and  takes  the  sheritTs  deed  there- 
for  in   his  own   name,   and   thereafter  jointly 
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with  one  of  his  co-sureties  buys  notes  secured  by 
a  trust  deed  on  such  real  estate  and  causes  the 
land  to  be  advertised  and  sold  by  the  sheriff 
under  such  trust  deed,  and  jointly  with  such  co- 
surety buys  the  land  at  the  sheriff's  sale  and 
takes  the  sheri.Ta  deed  thereto  jointly  with  such 
co-surety,  and  thereafter  rents  such  real  prop- 
erty, and  finally  sells  the  same  to  an  innocent 
purchaser,  when  all  this  is  done  without  the 
knowledge  or  assent  of  another  co-surety,  who 
has  paid  a  part  of  the  principal's  debt,  and  with- 
out the  knowledge  or  assent  of  the  principal, 
the  sureties  so  buying  and  selling  the  real  es- 
tate are  liable,  in  an  action  for  an  accounting, 
to  account  to  their  principal  and  their  co-surety 
for  the  proRtB  of  the  entire  transaction,  in- 
cluding the  buying,  renting,  and  selling. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cherokee  Coun- 
ty;  W.  B.  Glaese,  Judge. 

Action  by  John  Page  against  W.  L.  Harper 
and  others,  judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

In  1893  the  defendant  in  error,  wbo  Is  also 
a  cross-petitioner  in  error,  became  the  agent 
of  the  JEtna  Powder  Company  at  Galena, 
probably  to  sell  the  goods  of  the  company  on 
commission.  At  any  rate  Harper  gave  a 
bond,  with  Page,  Leeman,  and  Prehm  as  his 
sureties,  conditioned  that  he  would  pay  the 
company  all  the  moneys  which  might  become 
due  to  It  from  him  as  such  agent  About  two 
years  thereafter  Harper  had  become  Indebted 
to  the  company  in  the  sum  of  $3,701.40,  and 
the  company  called  upon  his  sureties  to  set- 
tle the  debt,  which  they  did  on  July  25,  1893. 
by  giving  their  four  joint  promissory  notes 
for  $947.85  each,  to  become  due  In  6,  12,  18, 
and  24  months,  respectively,  and  bearing  In- 
terest at  C  per  cent  from  date.  To  Indemnify 
his  sureties  Harper  assigned  to  one  of  them, 
Leeman,  a  large  number  of  notes  and  ac- 
counts, under  an  agreement  that  the  same 
were  to  be  collected  by  Leeman  as  far  as 
possible,  and  the  proceeds  applied  to  the 
payment  of  Harper's  debt  to  the  powder 
company,  the  remainder.  If  any,  to  be  re- 
turned to  Harper.  Harper  also  further  se- 
cured the  Indebtedness  by  a  real  estate  mort- 
gage to  one  of  the  sureties.  Page.  The  land 
was  afterwords  sold  and  the  proceeds  prop- 
erly applied,  of  which  there  Is  no  controversy. 
Leeman  was  able  to  make  but  slow  progress 
In  the  collection  and  the  sureties  had,  in  the 
first  Instance,  to  pay  the  greater  part  of  the 
Indebtedness,  which  was  afterward  repaid. 
In  part,  from  the  proceeds  of  the  sale  of  the 
mortgaged  land.  One  of  the  sureties.  Page, 
was  also  unable  to  meet  his  portion  of  some 
of  the  notes  as  they  became  due,  but  later  be 
paid  to  Leeman  and  Prehm  the  portion  they 
had  advanced  for  him.  Among  the  claims 
assigned  by  Harper  to  Leeman  to  indemnify 
tlie  sureties  were  some  .  notes  against  one 
Harden,  who  resided  In  Missouri,  and  these 
were  sued  upon  by  Leeman  and  judgment  was 
procured  against  Harden  for  something  over 
$1,000.  Leeman  caused  execution  to  be  is- 
sued thereon,  and  to  be  levied  on  a  business 
lot  and  building  in  Garterrille,  Mo.  At  the 
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sherlfTs  sale  Leeman  bought  the  property 
for  $10,  and  took  the  sheriff's  deed  to  same  in 
his  own  name.  Leeman  then  took  his  co- 
surety, Prehm,  Into  the  deal,  and  together 
they  bought  some  notes  for  about  $1,500, 
which  were  secured  by  trust  deed  on  this 
property,  caused  the  property  to  be  adver-, 
tised  and  sold  under  the  trust  deed,  bid  it 
In  themselves,  and  took  sheriff's  deed  In  their 
own  names  jointly.  They  thereafter  rented 
the  property,  receiving.  It  is  claimed,  about 
$700  as  rent,  and  then  sold  it  for  about 
$5,300.  This  action  was  brought  by  Page 
against  his  co-sureties,  Leeman  and  Prehm, 
for  an  accounting  of  the  proceeds  of  the 
Harden  Judgment  and  the  Carterville  prop- 
erty ;  Harper,  being  made  a  party  defendant, 
filed  a  cross-petition  for  the  same  purpose. 
The  case  was  tried  without  a  jury,  and  judg- 
ment was  rendered  in  favor  of  Page  for  $59.07, 
being  bis  portion  of  $300,  less  some  costs  or 
expenses,  which  had  been  received  by  Leeman 
and  Prehm  from  the  sale  of  the  balance  of 
the  Harden  judgment  to  Mrs.  Harden. 
Judgment  was  rendered  against  Harper,  and 
the  costs  were  divided.  Page  brings  the 
case  here,  and  Harper  also  files  a  cross-pe- 
tition In  error  herfc 

Sapp  &  Wilson,  for  plaintiff  In  error.  A. 
L.  Majors,  for  defendants  in  error. 

SMITH,  J.  (after  stating  the  facts).  Eleven 
assignments  of  error  are  made  by  the  plain- 
tiff In  error,  Page,  and  13  by  the  cross-peti- 
tioner. Harper.  There  is,  however,  practi- 
cally only  one  question  presented  for  consid- 
eration, viz.:  Should  Leeman  and  Prehm  ac- 
count to  Harper  and  Page  for  the  profits  re- 
ceived from  the  Harden  property.  Including 
rents  and  amount  received  on  sale  of  same, 
and  deducting  expenses  and  amounts  paid  In 
perfecting  title?  The  issue  on  this  question 
was  fairly  presented  by  the  petition  and 
cross-petition  alleging  the  facts  as  above  re- 
cited. To  these  pleadings  the  defendants, 
Leeman  and  Prehm,  answered  by  general 
denial  only.  The  relation  of  the  several  par- 
ties as  above  recited  Is  established  by  uncon- 
troverted  evidence,  and  is  admitted  by  the 
brief  of  defendants  In  error;  but  they  say, 
there  was  no  evidence  that  Leeman  agreed 
to  act  as  trustee  for  Harper  and  Page  In  the 
purchase  at  the  execution  sale,  or  that  Lee- 
man and  Prehm  agreed  to  act  as  such  trus- 
tees in  the  purchase  of  the  trust  deed  and  the 
notes  secured  thereby,  or  In  purchasing  the 
property  at  the  sale  had  thereunder.  No 
such  agreement  was  necessary.  Their  former 
admitted  relation  to  their  principal  and  co- 
surety and  to  the  judgment  debt,  on  which 
It  was  their  duty  to  realize  as  much  as  pos- 
sible, made  Leeman,  at  least,  such  trustee, 
and  Prehm  also,  if.  as  It  Is  to  be  prestuued, 
be  knew  all  the  facts.  When  the  owner  of 
a  judgment  or  mortgage  lien  on  land,  or  one 
who  represents  such  owner,  bids  at  a  sale 
ordered  to  satisfy  such  Hen,  the  very  facts 
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that  tbe  one  who  makes  such  bid  may  raise 
It  to  the  entire  amount  of  such  lien  without 
the  Investment  of  an  additional  dollar  often 
gives  such  bidder  a  decided  advantage  over 
other  bidders,  who  must  back  their  bids  with 
their  cash.  Especially  is  this  true  where  the 
lien,  or  the  lien  and  prior  Hens,  approximate 
or  exceed  the  value  of  the  property.  Thus 
other  bidders  are  deterred  from  competing 
In  the  uneven  contest,  and  often  refuse  to 
bid  at  all.  It  Is  unconscionable  that  one 
who  stands  In  the  place  of  the  owner,  as 
Leeman  did  in  this  case,  the  Judgment  be- 
ing In  his  name,  sliould  be  allowed  to  take 
such  advantage  of  bis  position  to  the  detri- 
ment of  his  principal  and  probably  to  the 
detriment  of  the  judgment  debtor  also.  Case 
V.  Carroll,  35  N.  Y.  388;  Beach  on  Trusts  and 
Trustees,  S  100.  That  Xieeman  held  the  lien 
In  trust  for  himself,  his  co-sureties  and 
Harper  will  not  be  questioned.  He  held  the 
property,  which  he  acquired  to  an  advantage 
through  his  relation  to  such  lien,  and  must 
hold  the  same  in  the  same  way  he  held  the 
Hen.  Winkfleld  v.  Brlnkman,  21  Kan.  682. 
The  trust  in  the  land  arises  by  Implication  of 
law  from  the  facts  and  circumstances  of  the 
case.  Bank  v.  Woodrum,  60  Kan.  34,  55  Pac. 
330.  In  an  analogous  situation  it  is  said: 
"The  cestui  que  trust  has  the  option  to  either 
make  him  replace  it  [the  property] — in  this 
case  to  set  aside  the  sale  of  the  land — or, 
if  it  is  to  their  benefit,  to  affirm  his  [their] 
conduct  and  take  what  he  has  sold  It  for. 
They  may  take  that  and  charge  him  legal 
Interest"  Beach  on  Trusts  and  Trustees, 
S  184.  The  court  excluded  evidence  of  the 
rents  and  price  received  on  the  sale  of  the 
property,  and  sustained  a  demurrer  to  the 
evidence  of  the  cross-petitioner  in  opposi- 
tion to  the  views  herein  expressed. 

The  judgment  as  to  both  the  petitioner  and 
the  cross-petitioner  is  reversed,  and  a  new 
trial  is  awarded  in  accordance  with  the  prin- 
ciples herein  expressed.  All  the  Justices  con- 
curring. 


(73  Kan.  233) 

UNION  PAC.  R.   CO.  ▼.   BROWN. 
(Supreme  Court  of  Kansas.    March  10,  1906.) 

1.  Negligence— Tbial — Question  fob  Court 

OB   .TUBT. 

When  the  facts,  upon  which  a  question  of 
negligence  depends,  are  in  dispute,  the  question 
is  one  to  be  answered  by  the  jury  under  proper 
instructions ;  but  where  the  facts  are  not  in 
dispute  and  only  one  inference  or  deduction  is 
to  be  drawn  from  them  it  presents  a  question 
of  law  for  the  courts.  Dewald  v.  K.  C.  Ft.  S. 
&  G.  R.  C!o.,  24  Pac  1101,  44  Kan.  586. 

[Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  §g  279-353.] 

2.  Carriebs— Negligence. 

When  a  passenger  train  of  vestibnled 
coaches  is  approaching  near  to  a  depot  station 
where  passengers  are  to  leave  the  train,  and 
after  the  brakemen  have  called  the  name  of  the 
station  to  passengers  who  may  desire  to  alight, 
it  is  not  negligence  for  the  trainmen  to  open 
the  side  door  and  the  floor  door  of  &  vestibuled 


coach,  and   to  leave  them  till  the  station   is 
reached. 
{Syllabus  by  the  Court.) 

Error  from  District  Court,  Dickinson  Coun- 
ty; O.  D.  Moore,  Judge. 

Action  by  Eleranda  A.  J.  Brown  against 
the  Union  Pacific  Railroad  Company.  Judg- 
ment for  plaintiff,  defendant  brings  error. 
Reversed. 

This  action  was  brought  by  defendant  in 
error  against  the  plaintiff  in  error  to  recover 
damages  for  the  negligence  of  the  railroad 
company  and  its  employes  resulting  in  the 
death  of  her  husband,  J.  W.  Brown.  A  trial 
was  had  to  a  jury  which  returned  a  verdict 
In  favor  of  the  plaintiff,  Mrs.  Brown,  for 
$1,000  damages.  Each  party  filed  a  motion 
for  a  new  trial  both  of  which  were  overml- 
ed,'  and  judgment  in  accordance  with  the 
verdict  was  rendered  against  the  company. 
and  it  brings  the  case  here  for  review. 

N.  H.  Loomls,  R.  W.  Blair,  and  H.  A. 
Scandrett,  for  plaintiff  In  error.  B.  C  Little 
(S.  S.  Smith,  of  counsel),  for  defendant  in 
error. 

SMITH,  J.  The  husband  of  plalntitT  be- 
low was  returning  from  Kansas  City  to  Iiis 
home  station,  Abilene,  in  a  train  of  vestibnled 
coaches  on  the  Union  Pacific  Railroad. 
Within  a  short  distance  of  the  station  at 
Abilene  the  whistle  was  sounded,  and  a 
brakeman  went  through  the  smoking  car.  at 
least,  and  called  the  name  of  the  station. 
A  witness,  who  had  been  asleep  In  the  smok- 
ing car,  was  awakened  by  the  whistle,  or 
by  the  call  of  the  brakeman  and  arose,  put 
on  bis  overcoat,  and  went  to  the  rear  end  of 
that  car  and,  looking  through  the  glass  In 
the  rear  door  of  the  car,  saw  the  deceased 
standing  within  the  vestibule  of  the  smoking 
car  and  also  saw  that  the  side  and  floor  doors 
of  the  vestibule  on  the  same  side  of  the  train 
as  Abilene  station  were  open.  The  vestibule 
was  light  and  ttie  deceased  could,  if  he  look- 
ed, have  seen  that  the  vestibule  was  open.. 
The  witness  looked  In  another  direction, 
perhaps  for  a  drink  of  water,  for  only  a 
short  time,  and  when  he  again  looked  in- 
to the  vestibule  the  deceased  was  gone. 
Soon  after  the  train  had  passed  the  de- 
ceased was  found,  his  legs,  lying  across  tlie 
north  rail  of  the  track,  cut  off  and  be  was 
otherwise  mangled.  He  died  In  a  few  hours. 
This  is  all  the  evidence  shows  as  to  the  cause 
of  the  accident  It  is  not  shown  who  open- 
ed the  vestibulei,  nor  is  it  shown  whether 
the  deceased  was  walking  in  his  sleep  or 
whether  he  was  awake  and  alert — whether 
he  walked  off  the  train  or  whether  he  fell 
off.    All  is  conjecture. 

Tbe  burden  of  showing  negligence  is  gen- 
erally upon  the  plaintiff  who  asserts  it  as 
his  ground  of  recovery,  but  where  there  are 
no  witnesses  to  a  death  which  occurs  to  a 
passenger  of  a  common  carrier  for  hire  and 
circumstances  are  proven  sufficient  to  Jus- 
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tlfy  the  conclusion  that  the  cause  of  the 
death  was  wrongful  the  jury  may  Infer  or- 
dinary care  and  caution  on  the  part  of  the 
Injured  person  from  the  love  of  life  and  the 
Instinct  of  self-preservation.  Is  there  then, 
enough  evidence  In  this  case  to  justify  the 
Inference  that  the  death  was  caused  or  con- 
tributed to  by  any  wrongful  act  on  the 
part  of  the  trainmen?  All  that  they  did — 
all  the  movements  of  the  train — were  sus- 
ceptible of  proof.  It  is  the  movements'  and 
cause  of  the  movements  of  the  deceased 
which  are  conjectural.  The  only  witness 
whose  knowledge  of  the  circumstances  Is  at 
all  Intimately  connected  with  the  accident 
is  sheriff  Baker,  who  stood  upon  the  floor 
of  the  car  with  only  a  door  between  him 
and  the  floor  of  the  vestibule  where  the  de- 
ceased stood,  and,  as  bis  attention  was  almost 
immediately  called  to  the  disappearance  of 
the  deceased,  he  could  not  have  failed  to 
remember  any  sudden  lurching,  sudden  stop- 
ping, or  starting  of  the  car  which  would 
have  accounted  for  the,  to  him,  mysterious 
disappearance  of  the  deceased.  An  illegally 
high  rate  of  speed  Is  one  of  the  grounds  up- 
on which  negl^ence  is  imputed  to  the  railroad 
company  and  there  is  evidence  that  the  train, 
at  the  time  of  the  accident,  was  moving  at 
12  to  15  miles  per  hour  while  the  ordinance 
of  the  city  prohibited  a  greater  speed  than 
10  miles  per  hour  within  the  city  limits. 
There  Is  no  evidence,  however,  that  this  was 
a  contributing  cause  of  the  accident  Infer- 
entlally  the  evidence  of  Baker  is  to  the  con- 
trary. 

The  plaintiff  produced  all  the  evidence  re- 
lating to  negligence  that  was  produced  and 
there  is  no  conflict  as  to  any  fact  Where 
there  Is  a  conflict  of  evidence,  and  the  facts 
are  In  dispute;  negligence  is  a  question  of 
fact  for  the  jury  under  proper  instructions; 
but  where  the  facts  are  undisputed  and  only 
one  Inference  Is  to  be  drawn  from  them  neg- 
ligence is  a  question  of  law  for  the  courts. 
Dewald  v.  K.  C,  Ft  S.  &  G.  R.  Co.,  -44  Kan. 
586.  24  Pac.  1101.  Since,  then,  no  fault  Is 
shown  in  the  running  or  management  of  the 
train  which  is  shown  to  have  caused  or  con- 
tributed to  the  accident  there  remains  only 
to  consider  whether  or  not  the  opening  of 
the  vestibule  or  leaving  it  open  constitutes 
negligence  on  the  part  of  the  trainmen.  In 
the  absence  of  evidence  as  to  when  and  by 
whom  the  vestibule  was  opened,  we  assume 
that  it  was  opened  by  one  of  the  trainmen 
whose  duty  It  was  to  open  It  at  the  proper 
time  to  enable  passengers  to  enter  or  leave 
the  train  at  the  station.  Whether  It  was 
open  for  a  considerable  length  of  time  be- 
fore the  witness,  Baker,  saw  it  after  he  had 
been  aroused  from  sleep  by  the  station  call, 
had  put  on  his  overcoat  and  gone  to  the  rear 
end  door  of  the  smoker,  is  immaterial  in 
this  case.  It  had  neither  caused  nor  con- 
tributed to  any  injury  prior  to  that  time. 
We  will  then  assume  that  it  bad  been  opened 


Just  prior  to  the  time  Mr.  Baker  saw  it 
open,  and  after  the  brakeman,  by  calling  the 
station,  had  notified  the  passengers,  desiring 
to  leave  the  train  at  Abilene,  to  be  prepared 
to  do  so.  As  a  question  of  law,  does  It  en- 
danger the  safety  of  the  passengers  and  per 
se  constitute  negligence  to  open  the  vestibule 
at  such  time?  On  the  other  hand  is  It  not 
the  only  orderly  and  proper  way  to  conduct 
the  business  for  the  safety  and  convenience 
of  the  passengers?  It  is  in  evidence  In  this 
case  and  is  a  matter  of  general  knowledge 
that,  on  fast  trains  especially,  when  they 
hear  their  station  called,  passengers,  who 
"don't  forget  their  packages,"  get  their  be- 
longings and  go  into  the  vestibule  prepared 
to  alight  immediately  upon  the  stopping  of 
the  train.  It  is  also  generally  known  that 
incoming  passengers  are  detained  until  the 
outgoing  have  alighted.  If  the  vestibule 
must  be  kept  closed  until  the  train  comes  to 
a  full  stop  it  would  often  be  difficult  to  open 
it  at  all.  It  would  delay  trains  and  discom- 
mode passengers.  Passengers  at  such  time 
enter  a  vestibule  expecting  to  see  the  exit 
open  and,  if  they  find  it  closed.  Immediately 
seek  another. 

That  a  passenger  may  fall  from  an  exit 
opened  for  his  accommodation,  as  possibly 
the  deceased  did  in  this  case,  is  no  argument 
against  the  timely  opening.  There  is  danger 
in  every  'step  of  life  from  the  first  toddling 
effort  of  the  infant  to  the  last  of  the  octo- 
genarian; danger  in  standing,  danger  in  sit- 
ting, danger  in  lying,  danger  in  eating,  danger 
in  fasting,  danger  in  sleeping,  danger  In 
waking.  There  is  no  moment  of  life,  active 
or  inactive,  on  land  or  on  sea  when  danger 
is  not  near.  It  is  omnipresent  When  we 
consider  how  easily  we  fall,  what  trifling  in- 
cidents, what  invisible  microbes,  end  our 
lives,  it  is  a  wonder  we  ever  take  the  first 
step;  it  is  a  miracle  that  we  attain  three 
score  and  ten  years,  not  to  mention  100.  Since 
danger  can  in  no  way  and  nowhere  be  abso- 
lutely avoided  it  would  be  unreasonable  to 
impose  upon  a  common  carrier  the  discon- 
tinuance of  a  practice  or  mulct  it  in  damages 
for  the  doing  of  an  act  which  accommodates 
and,  by  saving  them  time,  lengthens  the  iivee 
of  thousands  because  in  one  instance  it  may 
have  contributed  to  the  shortening  of  the  life 
of  one.  It  is  necessary  to  the  efficient  and 
orderly  conduct  of  the  business  of  carrying 
passengers  in  vestibuled  railway  coaches  and 
necessary  for  the  convenience  and  accommoda- 
tion of  the  passengers  that  the  vestibules  be 
opened  before  the  stopping  of  trains  at  sta- 
tions and,  as  the  practice  does  not  expose  the 
passengers  to  any  considerable  danger,  the 
opening  of  a  vestibule  at  any  time  after  the 
usual  call  for  a  station  is  not,  under  ordinary 
circumstances,  and  was  not  in  this  case,  per 
se  negligence. 

The  Judgment  of  the  district  court  is  re- 
versed, and  (be  case  Is  remanded.  AU  the 
Justices  concurring. 
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(73  KaD.  238) 

WALTON  et  al.  v.  WOODWARD. 

(Supreme  Court  of  Kansas.    March  10,  190C.) 

1.  Statutes — Constbdction  —  Retbospective 
Effect. 

Generally  a  statute  will  be  construed  as 
applying  to  conditions  that  may  arise  in  the 
future.  An  act  will  not  be  given  a  retrospec- 
tive operation,  unless  such  intention  of  the  Leg- 
islature is  unequivocally  expressed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  §  344.] 

2.  Appeal  —  Case-Made  —  Settlement  bt 
Judge  After  His  Term. 

Section  4,  c.  320,  p.  536.  Laws  1005.  Is 
prospective,  and  not  retrospective,  in  its  opera- 
tion, and  conferred  no  power  upon  a  trial  judge 
who  had,  prior  to  the  passage  of  the  act,  lost 
jurisdiction  to  settle  a  case-made. 
(Syllabus  hy  the  Court.) 

Error  from  District  Court,  Douglas  Coun- 
ty; C.  A.  Smart,  Judge. 

Actions  between  J.  C.  Walton  and  others 
and  Euilly  P.  D.  Woodward.  From  a  Judg- 
ment, Walton  and  otliers  bring  error.  Dis- 
missed. 

M.  A.  Gorrlll,  Thos.  Harley,  and  Jobn  Q.  A. 
Norton,  for  plaintiffs  In  error.  Bishop  & 
Mitchell,  for  defendant  in  error. 

PORTER,  J.  In  this  case  there  is  a  motion 
to  dismiss.  The  Judgment  appealed  from  was 
rendered  December  31,  1904,  the  motion  for 
a  new  trial  denied  on  the  same  day,  and  an 
order  entered  extending  the  time  60  days  to 
make  and  serve  a  case-made,  10  days  thereaft- 
er for  the  suggestion  of  amendments,  and  the 
case  to  be  settled  upon  6  days'  notice.  The 
case  was  served  on  the  24th  day  of  February, 
1905,  and  settled  and  signed  March  22,  1905. 
The  term  of  Hon.  C.  A.  Smart,  the  Judge 
who  tried  the  case,  expired  January  9,  1005. 
He  succeeded  to  the  ofBce,  and  bis  second 
term  began  on  the  same  day.  The  60  days' 
extension  expired  March  1st,  and  the  10  days 
to  suggest  amendments  March  11,  1005.  It 
will  be  observed  that  no  definite  time  was 
fixed  In  the  order  of  extension,  within  which 
the  case  should  be  settled,  but  It  was  to  be 
settled  on  5  days'  notice,  which  meant  at  any 
time  within  the  year,  upon  such  notice.  In 
Mowery  v.  Bank,  07  Kan.  128,  72  Paa  539, 
It  was  said:  "When  no  time  Is  fixed  for  the 
settlement  of  a  case  for  this  court  at  the 
date  of  the  expiration  of  the  regular  term  of 
office  of  the  trial  judge  who  tried  the  case, 
such  trial  Judge  does  not  have  jurisdiction 
thereafter  to  settle  the  case,  although  by  ap- 
pointment he  becomes  his  own  successor  Jn 
oflJce."  See,  also,  Butler  v.  Scott,  08  Kan. 
512,  75  Pac.  496;  Insurance  Co.  v.  Harn,  69 
Kan.  249.  76  Pac.  822;  Zinc  Co.  v.  D wight, 
69  Kan.  852,  76  Pac.  1130;  Bobbins  v.  Mackie 
et  al.(Kan.>79Pac.l70;  St.  L.  &  S.  P.  Ry.  Co. 
V.  Corser,  31  Kan.  705,  3  Paa  669;  K.  & 
C.  P.  By.  Co.  V.  Wright,  53  Kan.  272,  36  Pac 
331.  , 

It  is  insisted,  however,  that  since  these  de- 
cisions were  made  the  Legislature  has  pro- 
Tided  for  cases  falling  within  the  facts  here 


by  Laws  1905,  p.  536,  c.  320,  $  4.  The  part  of 
the  section  referred  to  reads  as  follows: 
"Provided,  however,  that  the  Judge  of  the 
district  court  or  Judge  pro  tem.  before  whom 
a  case  has  been  or  shall  be  tried  shall  have 
power  to  sign  and  settle  a  case-made  within 
one  year  from  the  making  of  any  final  order 
or  rendering  any  final  judgment.  If  the  same 
has  been  legally  served  upon  the  adverse  par- 
ty, notwithstanding  that  the  term  of  office  of 
any  such  judge  or  Judge  pro  tem.  may  have 
expired  after  the  rendition  of  such  Judgment 
or  making  such  order  and  before  such  case- 
made  may  have  been  settled,  provided  such 
case-made  has  been  served  within  the  time 
previously  fixed  by  such  Judge  or  Judge  pro 
tem.  of  such  court."  The  main  question  In- 
volved in  the  motion  to  dismiss  is,  does  the 
law  of  1905  operate  retrospectively,  so  that 
a  trial  judge,  whose  term  of  office  expired 
prior  to  the  passage  of  the  act,  is  given  i>ower 
to  settle  a  case-made  properly  served  within 
the  time  fixed  by  him  in  the  order  of  exten- 
sion, even  where  no  definite  time  was  fixed 
In  the  order  of  extension  In  which  the  case 
should  be  settled?  Neither  side  has  argued 
this  question.  Plaintiff  in  error  assumes  that 
the  act  of  1905  covers  the  case,  and  suggests 
that  defendant  In  error  must  have  overlooked 
this  provision.  In  some  of  the  states  the  Con- 
stitution provides  that  no  law  shall  be  given 
a  retrospective  operation.  Our  Constitution 
is  silent  upon  the  subject.  In  the  absence 
of  aiiy  constitutional  inhibition,  the  Legis- 
lature has  the  power  to  enact  retrospective 
statutes  in  certain  cases,  provided  such  laws 
do  not  Interfere  with  vested  rights.  Whether 
vested  rights  are  affected  by  such  laws  it  Is 
the  province  of  the  courts  to  determine.  Pot- 
ter's Dwarris  on  Statutes  and  Constitutions, 
166.  The  hile  Is  that  they  are  not  to  be  al- 
lowed a  retroactive  effect  unless  such  inten- 
tion upon  the  part  of  the  Legislature  is  so 
clearly  expressed  that  no  other  construction 
can  be  fairly  given.  Rogers  v.'  Inhabitants 
of  Greenbush,  58  Me.  395,  4  Am.  Rep.  292. 
Generally,  a  statute  prescribes  a  rule  for  fu- 
ture action.  Prouty  v.  Stover,  11  Kan.  235. 
In  Lawrence  v.  City  of  Louisville,  96  Ky. 
595.  29  S.  W.  450,  27  L.  R.  A.  5G0.  49  Am. 
St  Rep.  309,  it  is  said:  "While  retrospective 
legislation  may,  in  some  cases,  be  upheld, 
the  words  of  a  statute  ought  not  to  have  a 
retrospective  operation,  unless  they  are  so 
dear  and  imperative  that  no  other  meaning 
can  be  annexed  to  them,  or  unless  the  Inten- 
tion of  the  Legislature  can  not  be  otherwise 
satisfied."  "The  general  rule  Is,  that  no  stat- 
ute, however  positive  In  its  terms.  Is  to  be 
construed  as  designed  to  interfere  with  exist- 
ing contracts,  rights  of  action  or  suits,  and 
especially  vested  rights,  unless  the  Intention 
that  It  shall  so  operate,  Is  expressly  di>':iared, 
and  courts  will  apply  new  statutes  only  to 
future  cases,  unless  there  is  something  in  the 
very  nature  of  the  case,  or  in  the  language 
of  the  new  provision,  which  shows  that  they 
are  intended  to  have  a  retroactive  ojjieraUoii. 
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And  although  the  words  of  the  statute  are 
broad  enough  in  their  literal  extent  to  com- 
prehend existing  cases,  they  must  yet  be  con- 
strued as  applicable  only  to  cases  that  may 
thereafter  arise,  unless  a  contrary  Intention 
Is  unequivocally  expressed  therein."  Potter's 
Dwarrls  on  Statutes  and  Constitutions,  162, 
and  note.  To  the  same  effect  see  Gerry  y. 
Inhabitants  of  Stonebam,  1  Allen,  319;  Gar- 
field y.  Bemis,  2  Allen,  445;  Loring  &  an- 
other y.  City  of  Boston,  12  Gray,  209;  Kins- 
man y.  City  of  Cambridge,  121  Mass.  558; 
Atkinson  v.  Dunlap,  50  Me.  Ill;  Bryant  v. 
Merrill,  55  Me.  515;  Bauer  Grocer  Co.  v. 
Zelle,  172  111.  407,  50  N.  E.  238;  Dobbins  v. 
First  National  Bank,  112  111.  553;  Rock  Is- 
land Nat.  Bank  y.  Thompson,  173  111.  593,  50 
N.  E.  1080,  64  Am.  St  Rep.  137.  In  the  latter 
caxe  It  ia  said  (pajre  607  of  173  111.,  page  1093 
Of  50  N.  B.  [64  Am.  St  Rep.  137]):  "Retro- 
spective laws  ^re  not  looked  upon  with  favor. 
Statutes  are  usually  construed  as  operating 
on  cases  which  come  into  existence  after  the 
statutes  are  passed,  unless  a  retrospective 
effect  is  clearly  Intended.  Endllch  on  Interp. 
of  Statutes,  «§'  271,  273,  275,  276."  The  au- 
thorities are  collated  in  Lewis'  Sutherland 
Statutory  Construction,  $  642. 

Keeping  In  mind  the  rule  tbat  a  statute 
must  be  given  a  prospective.  Instead  of  retro- 
spective, operation,  unless  the  latter  intention 
Is  so  clear  and  imperative  tbat  no  other  mean- 
ing can  be  attached  to  the  terms,  or  unless 
t'  -  intention  of  the  Legislature  cannot  be 
otherwise  satisfied,  how  can  It  be  argued  that 
this  statute  should  be  g^Iven  a  retrospective 
effect?  Is  It  because  the  words  "has  been" 
are  employed?  These  words  apply  to  different 
classes  of  cases:  (1)  to  a  case  to  be  tried  In 
the  future,  of  which  it  may  be  said  at  a  fu- 
ture time  that  It  "has  been"  tried;  (2)  to  a 
case  which  at  the  time  the  act  took  effect  had 
been  tried,  and  of  which  the  trial  judge  still 
had  jurisdiction  to  settle;  and  (3) to  a  case 
which  when  the  act  took  effect  had  been  tried, 
but  of  which  the  trial  judge  had  lost  all  juris- 
diction. Obviously,  the  first  and  second  class- 
es are  within  the  purview  of  the  act;  but  the 
third,  which  Is  the  class  in  which  this  case 
belongs,  is  not  unless  we  give  to  the  statute 
a  retroactive  operation,  which  courts  are 
loath  to  do,  and  also  give  to  it  sufficient  force 
to  breathe  life  Into  a  dead  thing.  If,  more- 
over. It  were  the  Intention  to  have  It  apply 
only  to  cases  arising  In  the  future,  the  very 
language  used  Is  appropriate  (at  any  time  In 
the  future)  "provided,  however,  that  the  judge 
of  the  district  court  or  judge  pro  tem.  before 
whom  a  case  has  been  or  shall  be  tried," 
etc.  If  we  do  not  lose  sight  of  the  rule  that 
the  words  must  be  construed  as  applicable 
only  to  cases  that  may  thereafter  arise,  unless 
a  contrary  Intention  Is  unequivocally  ex- 
pressed, we  readily  see  that  this  statute  can 
not  be  given  a  retroactive  operation  without 
violence  to  this  rule  of  construction.  In  Dyer 
T.  City  of  Belfast  88  Me,  140,"  33  Atl.  790, 


an  act  providing  that  when  any  person  ag- 
grieved by  the  estimate  of  damages  for  land 
taken  for  a  public  way  honestly  intended  to 
appeal  therefrom,  but  by  accident  or  mistake 
omitted  to  take  his  appeal  within  the  time 
allowed  by  the  law,  he  may  at  any  time  with- 
in six  months  have  an  appeal  by  applying  to 
any  judge  of  the  supreme  court  was  held  not 
to  apply  to  a  case  where  the  right  of  appeal 
had  been  fully  barred  before  Its  enactment 
It  was  held  in  Loring  &  another  y.  City  of 
Boston,  supra,  that  a  statute  did  not  revive 
a  claim  for  damages  for  laud  taken  to  widen 
a  street  which  claim  was  barred  before  the 
act  was  passed.  In  Kinsman  y.  City  of  Cam- 
bridge, supra.  It  was  held  that  a  statute  ex- 
tending the  time  for  a  landowner  to  file  a 
petition  for  a  jury  to  assess  damages  for  land 
taken  for  a  street,  did  not  revive  a  cause  of 
action  barred  by  limitations  before  the  pas- 
sage of  the  act.  A  statute  extending  the  time 
for  filing  a  petition  for  review  was  held  In 
Atkinson  v.  Dunlap,  supra,  to  be  prospective 
in  its  operation.  To  the  same  effect  see  Pig- 
naz  y.  Burnett  119  Cal.  157.  51  Pac.  48;  Al- 
bert C.  Sammis  v.  James  Bennett,  32  Fla.  458, 
14  South.  90,  22  L.  R.  A.  48. 

In  the  case  at  bar  the  difllculty  lies  In  the 
fact  that  the  jurisdiction  of  the  trial  judge 
to  settle  the  case,  under  the  previous  rulings 
of  this  court,  ended  March  11,  1905.  The 
act  of  1905  took  effect  March  21, 1905.  What- 
ever may  be  said  of  the  power  of  the  Legis- 
lature to  enact  retrospective  laws,  an  act  will 
not  be  given  a  retrospective  operation  so  as 
to  Infuse  life  Into  proceedings  which  have 
lapsed  and  become  absolutely  void  for  want 
of  jurisdiction,  unless  such  was  clearly  the 
intention  of  the  Legislature.  If  the  Inten- 
tion of  the  Legislature  had  been  to  have  this 
statute  affect  cases  where  the  jurisdiction  of 
the  judge  who  tried  the  case  had  been  lost 
apt  words  would  have  been  employed  to  In- 
dicate such  purpose.  Counsel  In  a  similar 
case  which  Is  pending  have  called  our  atten- 
tion to  Johnson  v.  Higglns,  53  Conn.  236, 
1  Atl.  616,  as  authority  for  holding  that  the 
Legislature  has  the  power  to  confer  upon  a 
former  judge  who  has  tried  a  cause  authority 
to  perform  judicial  powers  necessary  to  per- 
mit a  litigant  to  perfect  an  appeal.  In  that 
case  a  judge  resigned  his  ofilce  March  7th. 
On  March  31st  an  act  was  passed  which  au- 
thorized a  former  judge  to  perform  the  acts 
In  question.  Subsequently  he  did  so.  The 
court  upheld  the  constitutionality  of  the  act 
If  the  Legislature  has  authority  thus  to  con- 
fer upon  a  person  who  has  been  judge,  but 
whose  term  of  office  has  expired,  the  judicial 
power  to  perform  the  duties  and  functions 
of  a  judge,  the  question  might  arise,  why  may 
not  the  Legislature  confer  the  same  powers 
upon  one  who  has  never  occupied  that  office, 
or  upon  any  person  they  may  deem  suitable? 
Without  deciding  the  extent  of  the  power  of 
the  Legislature  to  confer  such  authority  upon 
one  who  Is  no  longer  a  Judicial  officer,  the 
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fact  which  controls  us  Is  that  the  act  Itself 
docs  not  appear  to  bare  been  intended  to  have 
any  such  purpose. 

We  have  carefully  considered  the  effect  of 
the  act  of  ld05,  realizing  that,  aside  from  the 
Importance  to  the  parties  and  the  public  of 
the  case  at  bar  on  Its  merits,  there  are  pend- 
ing other  cases  Involring  property  rights  in 
which  the  jurisdiction  of  this  court  depends 
upon  the  construction  placed  upon  this  act 
We  are  of  the  opinion  that,  inasmuch  as  the 
trial  Judge  had  lost  all  Jurisdiction  to  settle 
the  case  before  the  act  of  1905  took  effect,  it 
was  powerless  to  Infuse  life  into  the  proceed- 
ings, or  confer  upon  him  authority  to  act 
further.  This  act  cannot  be  given  a  retro- 
spective operation.  Its  language  nowhere  in- 
dicates such  an  intention  upon  the  part  of  the 
Legislature. 

The  motion  to  dismiss  Is  sustained.  All 
the  Justices  concurring. 


(73  Kan.  174) 

NEW  et  al.  r.  SAHTH  et  al. 
(Supreme  Court  of  Kansas.    March  10,  1906.) 

1.  Convicts  —  Actions  —  Tbusteb  as  Plain- 
tiff. 

An  action  for  the  recovery  of  property  be- 
longing to  a  convict  under  sentence  and  im- 
prisonment for  a  term  less  than  life  can  only 
be  maintained  by  a  trastee. 

2.  Samk— Misjoinder  of  Pabties. 

Where  such  an  action  is  brought  in  the 
name  of  the  trustee,  which  states  a  cause  of 
action  in  his  behalf,  and  the  convict  is  also 
named  as  a  party  plaintiff,  the  allegations  with 
reference  to  the  convict's  right  to  Join  as  a  plain- 
tiff should  be  treated  on  demurrer  as  mere  sur- 
plusage. 

3.  PI.EADINO   —   Complaint  —   Nuuberino 
Causes  of  Action. 

When  a  petition  sets  up  a  cause  of  action 
In  ejectment  and  another  for  rents  and  profits, 
a  motion   to  separately  state  and   number  the 
two  causes  of  action  should  be  sustained. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Greenwood 
County;  G.  P.  Aikman,  Judge. 

Action  by  Emeiia  New  and  Robert  H. 
Clogston,  trustee  of  Emeiia  New,  a  convict, 
against  J.  A.  Smith  and  H.  M.  Brown.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Reversed. 

John  Stowell  and  Robert  H.  Clogston, 
for  plaintiffs  in  error.  Rossington  &  Smith 
and  Samuel  Barnum,  for  defendants  in  er- 
ror. 

•  PORTER,  J.  This  Is  an  appeal  from  a 
judgment  sustaining  a  demurrer  to  a  peti- 
tion in  which  is  also  involved  a  ruling  of  the 
court  requiring  plaintiff  to  separately  state 
and  number  the  different  causes  of  action 
stated  in  the  petition.  The  motion  was  sus- 
tained to  the  original  petition  and  the  de- 
murrer to  the  amended  petition.  The  sub- 
ject-matter of  the  controversy  involved  in 
this  action  has  been  before  the  court  in  Smith 
v.  Becker,  C2  Kan.  541,  C4  Pac.  70,  53  L.  B.  A. 
141,  and  Emeiia  New,  Robert  H.  Clogston 


et  al.  V.  J.  A.  Smith  et  al.,  68  Kan.  807,  71 
Pac.  610. 

The  original  petition  reads  as  follows: 
"In  the  District  Court  of  Greenwood  County. 
Kansas.  Emeiia  New  and  Robert  II.  Clog- 
ston, as  Trustee  of  Emeiia  New^,  a  Convict, 
Plaintiffs,  V.  J.  A.  Smith  and  H.  M.  Brown. 
Defendants.  Petition.  The  plaintiff  Emeiia 
New  is  now  and  has  been  a  convict  in  the 
state  penitentiary  at  Lansing,  Kansas,  since 
the  25th  day  of  January,  1898,  having  been 
sentenced  on  the  24th  day  of  January,  1808, 
by  the  district  court  of  Greenwood  county, 
Kansas,  for  her  natural  life,  upon  a  verdict 
of  being  accessory  to  the  murder  of  her  hus- 
band, Joseph  New,  who  was  shot  and  in- 
stantly killed  on  the  evening  of  October  31st 
1897.  That  afterwards,  and  on  the  7th  day 
of  January,  1899,  the  Honorable  J.  W.  Leedy, 
then  Governor  of  this  state,  commuted  her 
sentence  to  40  years.  In  lieu  of  'for  her  natu- 
ral life,'  and  the  plaintiff  Ro6ert  H.  Clog- 
ston is  her  duly  appointed,  qualified,  and  act- 
ing trustee  of  her  estate,  having  been  ap- 
pointed by  the  probate  court  of  Greenwood 
county,  Kansas,  on  the  2d  day  of  April,  1901. 
Plaintiffs  further  aver  that  they  have  the 
legal  estate  and  the  equitable  estate  in  and 
to  the  following  described  real  estate,  to  wit : 
The  west  half  of  the  southeast  quarter  of 
section  fourteen  (14),  township  twenty-sev- 
en (27),  range  nine  (9),  also  the  southwest 
quarter  of  section  fourteen  (14),  township 
twenty-seven  (27),  range  nine  (9),  the  same 
tieing  240  acres  situated  in  Greenwood  coun- 
ty, Kansas,  and  are  entitled  to  the  immediate 
po.ssession  of  the  same;  and  the  defendants 
unlawfully  keep  plaintiffs  out  of  the  posses- 
sion of  the  same.  Plaintiffs  further  state 
that  the  said  defendant  J.  A.  Smith  has  so 
unlawfully  kept  plaintiffs  out  of  said  pos- 
session for  the  past  three' years,  and  collected 
and  used  for  their  own  benefit  during  said 
time  the  rents  and  profits  arising  from  said 
real  estate,  amounting  to  $1.2(X).  Wherefore 
plaintiffs  pray  judgment  for  the  possession  of 
said  premises  and  for  the  sum  of  $1,200,  for 
rents  and  profits,  and  for  costs  and  all  other 
proper  relief.  Emeiia  New,  by  Robt  H. 
Clogston,  Her  Trustee.  Robt  H.  Clogston, 
Trustee.  John  Stowell  &  Robert  H.  Clogston. 
Attorneys  for  Plaintiffs." 

The  first  error  complained  of  Is  the  ruling 
requiring  that  tlie  two  causes  of  action  be 
separately  stated  and  numbered.  Counse,! 
have  argued  at  some  length  a  question  not 
at  all  Involved,  which  Is  that  it  is  proper  to 
unite  In  tlic  same  action  a  cause  of  action 
for  ejectment  and  one  for  rents  and  profits. 
This  is,  of  course,  not  denied  by  any  one, 
but  the  motion  wiiich  the  court  very  proper- 
ly sustained  was  not  directed  against  the 
joining  of  the  two  causes  of  action.  It  was 
based  upon  the  failure  of  the  pleader  to 
separately  state  and  numl^er  them.  Section 
88,  Code  Civ.  Proc.  (Gen.  St  1901,  i  4522), 
reads  as  follows:  "Where  the  petition  con- 
talus  more  than  one  cause  of  action,  each 
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shall  be  separately  stated  and  numbered." 
It  has  been  held  error  for  the  court  not  to 
sustain  a  motion  of  this  kind.  Pierce  v. 
Bicknell,  11  Kan.  2C2.  The  amended  pe- 
tition is  the  same  in  all  respects,  except 
that  the  cause  of  action  for  rents  and  profits 
Is  omitted.  The  demurrer  which  the  court 
sustained  contains  six  grounds,  stated  as 
follows:  "(1)  That  the  plaintift  Emelia  New 
has  no  legal  capacity  to  sue.  (2)  That  the 
plaintiff  Itobert  H.  Clogston,  as  trustee  of 
Emelia  New,  has  no  legal  capacity  to  sue. 
(3)  Several  causes  of  action  are  improperly 
Joined.  (4)  That  the  amended  petition  does 
not  state  facts  sufllcient  to  constitute  a  cause 
of  action  In  favorofsaldplalntlffsandagalnst 
these  defendants.  (5)  That  the  amended  pe- 
tition does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  In  favor  of  Emelia 
New  and  against  these  defendants.  (G)  That 
the  amended  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  In 
favor  of  the  plaintiff  Robert  H.  Clogston, 
trustee  of  Emelia  New,  a  convict,  and 
against  these  defendants." 

It  Is  contended  by  defendant  in  error  that 
as  all  the  estate  of  the  convict  is  vested  In 
her  trustee  by  virtue  of  Gen.  St  1901, 
If  5780,  5781,  and  the  trustee  alone  has  pow- 
er to  sue,  therefore  she  Is  without  capiaclty 
to  sue;  and,  as  the  trustee  can  only  sue  in 
his  own  name,  he  has  no  capacity  to  sue 
jointly  with  her.  It  Is  also  urged  that  the 
petition  sets  up  two  causes  of  action — one 
for  the  convict  and  one  for  the  trustee. 
Finally,  It  Is  said,  under  the  fourth,  fifth, 
and  sixth  causes  of  demurrer,  that  the  pe- 
tition docs  not  state  a  cause  of  action  In 
favor  of  both  plaintiffs,  nor  a  cause  of  ac- 
tion In  favor  of  Mrs.  New,  nor  one  in  favor 
of  the  trustee.  We  can  dispose  of  a^ll  these 
grounds  of  demurrer  at  once.  Gen.  St  1901 
provides  as  follows: 

"Sec.  2301.  A  sentence  of  conflnement 
and  hard  labor  for  A  term  less  than  life,  sus- 
pends all  civil  rights  of  the  person  so  sen- 
tenced during  the  terni  thereof,  and  forfeits 
nil  public  offices  and  trusts,  authority  and 
power;  and  a  person  sentenced  to  such  con- 
flnement for  life  shall  thereafter  be  deemed 
civilly  dead." 

"Sec.  6776.  Whenever  any  person  shall 
be  imprisoned  in  tlie  penitentiary  for  a  term 
of  less  than  bis  natural  life,  a  trustee  to 
take  charge  of  and  manage  bis  estate  may 
be  appointed  by  the  probate  court  of  the 
county  in  which  said  con  vie';  last  resided, 
or  If  he  have  no  known  place  of  abode,  then 
by  the  court  of  the  county  In  which  the  con- 
viction was  had,  on  the  application  of  any 
of  his  relatives,  or  any  relative  of  bis  wife, 
or  any  creditor." 

"Sec.  5780.  Upon  taking  the  oath  and  fil- 
ing the  bond  required  by  this  act,  all  the 
estate,  property,  rights  in  action  and  effects 
of  such  Imprisoned  convict  shall  be  vested 
In  such  trustee.  In  trust  for  the  benefit  of 
creditors  and  others  Interested  therein." 


The  power  of  the  trustee  to  maintain  an 
action  of  this  nature  is  provided  for  in  sec- 
tion 5781,  which  reads:  "Such  trustee  may 
sue  for  and  recover  In  bis  own  name  any 
of  the  estate,  property  or  effects  beloujiing 
to  and  all  debts  and  sums  of  money  due  or 
to  become  due  to  such  imprisoned  convict 
and  may  prosecute  and  defend  all  actions 
commenced    by  or   against    such    convict" 

Under  these  provisions  Mrs.  New  is  the 
same  as  civilly  dead.  She  has  no  capacity 
to  sue  or  be  sued.  This  is  so  plain  from  the 
statutes  that  we  are  disposed  to  consider 
all  the  allegations  of  the  petition  by  which 
it  Is  sought  to  make  her  a  party  In  any  way 
as  mere  surplusage  and  redundant.  The  pe- 
tition, tlierefore.  Is  the  same  as  though  the 
words  "the  plaintiff,"  In  the  first  line,  were 
stricken  out,  and  then  tliere  appears  a  sim- 
ple recital  of  the  facts  in  much  the  same 
manner  as  though  no  attempt  bad  been  made 
to  make  her  a  party.  This  requires  rather 
heroic  treatment  of  the  petition,  but  there 
can  be  no  question  as  to  the  right  of  the 
trustee  to  maintain  In  his  own  name  the 
cause  of  action  which  he  sets  up;  and  there 
Is  likewise  no  possible  way  in  which  Mrs. 
New  could  be  made  a  p.-xrty  or  set  up  a 
cause  of  action  In  her  own  name  or  Jointly 
with  the  trustee. 

The  objection  that  the  amended  petition  is 
bad  because  it  Is  not  signed  by  plaintiff 
Clogston  has  no  force,  for  the  reason  that 
It  is  signed  by  the  attorneys  for  plaintiff, 
which  is  ail  that  Is  necessary  under  the  Code 
(section  107). 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  over- 
rule the  demurrer.  All  the  Justices  concur- 
ring. 

(72  Ktm.  18) 
ATCHISON.  T.  &  S.  P.  RT.  CO.  v.  BOARD 

OP  COM'RS  OP  LYON  COUNTY  et  al. 
(Supreme  Court  of  Kansas.    March  10,  1906.) 

MiTNiciPAi.  CoRPOBATioNS  —  Annexation   of 
Terbitory— Ordinance— Validity. 

Where  a  city  of  the  second  class  has  at- 
tpmpted  by  an  ordinance  to  annex  certain  ter- 
ritory, and  In  pursuance  thereof  has  exercised 
mnnicipal  authority  over  the  same  for  18  years, 
levying  and  collecting  taxes  thereon,  and  treat- 
ing it  in  all  respects  as  an  Integral  part  of  the 
municipal  organization,  the  validity  of  the  or- 
dinance cannot  be  attacked  in  a  collateral  pro- 
ceeding by  a  private  party,  who  seeks  to  re- 
cover taxos  levied  upon  property  in  such  terri- 
tory, upon  the  ground  that  it  is  not  a  part  of 
the  city. 

(BM.  Note. — Por  cases  in  point,  see  vol.  .%, 
Cent  Dig.  Municipal  Corporations,  iS  9C,  102, 
103.) 

(Syllabus  by  the  Court) 

On    rehearing.    Affirmed. 

For  former  opinion,  see  82  Pac.  519. 

PORTER,  J.  A  petition  for  rehearing 
was  granted  in  this  case.  The  action  in- 
volves the  question  whether  Ruggles'  ad- 
dition Is  a  part  of  tbe  city  of  Emporia.    On 
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the  former  bearing  plalntltT  In  error  relied 
upon  two  grounds,  contending  (1)  that  the 
act  of  1877  (Laws  1877,  p.  255,  c.  19G)  va- 
cated Ruggles'  addition  to  the  city  of 
Emporia,  and  (2)  that  a  certain  ordinance 
of  the  city,  passed  in  1881,  by  which  the 
city  claimed  that  the  addition  was  annexed, 
was  invalid.  In  the  former  opinion  but  the 
one  question  was  considered,  and,  upon  de- 
termining that  the  act  of  1877  only  vacated 
certain  streets  In  the  addition,  it  was  not 
deemed  necessary  to  consider  the  second  con- 
tention of  plaintiff  in  error.  It  was  assum- 
ed from  the  briefs  that  Buggies'  addition 
was  at  one  time  within  the  city,  and.  If  the 
act  of  1877  did  not  have  the  effect  to  vacate 
and  detach  it,  it  was  still  a  part  of  the  city. 
It  appears,  however,  that,  at  the  time  the 
act  of  1877  was  passed,  the  addition  was  not, 
and  never  bad  been,  a  part  of  the  city,  and 
the  only  question  after  all  is  whether  the 
ordinance  of  1884  had  the  effect  of  annex- 
ing the  addition.  For  these  reasons  the  re- 
bearing  was  allowed. 

Plaintiff  in  error  now  concedes  that  the 
act  of  1877  has  nothing  to  do  with  the  case, 
but  insists  that  the  ordinance  was  Insuffi- 
cient to  annex  the  addition.  The  ordinance 
In  question  reads  as  follows: 

"An    ordinance    annexing    Lewis'    addltioD, 
Mrs.   Lewis'   addition.  Buggies'  addition, 
Kellogg's   addition,    Heritage's   addition, 
Perley's    addition,    Irotwin's    subdivision. 
Normal  and  Cottonwood  Place  to  the  city 
of  Emporia. 
"Whereas,   those  certain   parcels   of  land 
lying  adjacent  to  the  city  of  Jiniporla,  Lyon 
county,  state  of  Kansas,  and  known  respec- 
tively as  Lewis  addition  to  Emporia,  Mrs. 
Lewi^    addition    to    the    city    of    Emporia, 
Buggies'  addition  to  the  town  of  Emporia, 
Kellogg's    addition    to    Emporia,    Heritage's 
addition  to  the  town  of  E2mporla,   Perley's 
addition  to   the  city  of  Emporia,   Potwln's 
subdivision.  Normal  and  Cottonwood  Place 
have  been  subdivided   into  town   lots;    and 
whereas,  plats  thereof  have  been  filed  in  the 
office   of   the   register  of   deeds    for    Lyon 
county,   state  of  Kansas:    Therefore — 

"Be  it  ordained  by  the  mayor  and  coun- 
cllmen  of  the  city  of  Emporia,  Lyon  county, 
state  of  Kansas: 

"Section  1.  That  all  such  portions  of 
Lewis'  addition  to  Emporia,  Mrs.  Lewis'  ad- 
dition to  the  city  of  Emporia,  Kellogg's  ad- 
dition, to  Emporia,  Heritage's  addition  to 
the  town  of  Emporia,  Perley's  addition  to 
the  city  of  Emporia,  Potwln's  subdivision. 
Normal  and  Cottonwood  Place,  as  are  sur- 
veyed and  subdivided  Into  town  lots  and 
platted  and  recorded  as  aforesaid,  be,  and 
the  same  are  hereby  annexed  to  the  said 
city  of  Emporia,  and  made  to  all  Intents 
and  for  all  purposes  contemplated  in  the 
law  under  which  said  city  is  incorporated, 
a  part  of  said  city. 

"Sec.  2.  That  the  several  parcels  of  land 
tukeu   Into  said  city   by  this  ordinance  be. 


and  the  same  are  hereby,  attached  to  the 
several  wards  of  said  city,  for  niimlcipal 
purposes,  in  the  following  manner,  to  wit: 
Lewis'  addition  to  Emporia  to  the  First 
Ward,  Mrs.  Lewis'  addition  to  the  city  of 
Emporia  to  the  First  Ward,  Buggies'  addi- 
tion to  the  town  of  Emporia  to  the  Tbitd 
Ward,  Kellogg's  addition  to  Emporia  to  the 
Fourth  Ward,  lierltage's  addition  to  the 
town  of  Emporia  to  the  First  Ward,  Perley's 
addition  to  the  city  of  Emporia  to  the 
Fourth  Ward,  Potwine's  subdivision  to  the 
Second  Ward,  Normal  to  the  First  Ward, 
and  Cottonwood  Place  to  the  Second  Ward. 

"Sec.  3.  This  ordinance  shall  take  effect 
and  be  in  force  from  and  after  its  publica- 
tion once  in  the  Emporia  Daily  Bepublican. 

"Approved  March  17,  A.  D.  18&1. 

"S.  B.  Warren,  Mayor." 

It  was  evidently  the  intention  of  tlie  dty 
to  annex  Buggies'  addition.  This  pnrpose 
appears  In  the  title,  in  the  preamble  and  hi 
section  2;  but  in  section  1,  which  enu- 
merates what  additions  are  annexed.  Bug- 
gies' addition  does  not  appear.  In  section  2 
the  ordinance  attempts  to  attach  Buggies' 
addition  to  the  third  ward  of  the  city,  evi- 
dently upon  the  assumption  that  the  addi- 
tion had  been  named  in  the  preceding  sec- 
tion. The  evidence  shows  that  for  18  years 
the  city  has  exercised  authority  over  the 
addition  and  levied  and  collected  general 
and  special  taxes  thereon  and  treated  the 
territory  in  all  respects  as  though  it  had 
been  annexed  by  this  ordinance,  and  as 
constituting  an  integral  part  of  the  city. 
Whether  the  omission  of  the  name  of  Bug- 
gies' addition  from  section  1  of  the  or- 
dinance rendered  the  ordinance  inoperative 
as  to  this  addition,  it  is  not  necessary  to 
decide,*  for  a  much  more  serious  difficulty 
confronts  plaintiff  in  error.  By  this  pro- 
ceeding it  makes  a  collateral  attack  upon 
the  municipal  existence  of  the  city  of 
Emporia,  assails  Its  corporate  integrity,  and, 
as  was  said  in  City  of  Topeka  v.  Dwyer 
et  al.  (Kan.)  78  Pac.  417,  418,  "in  the  same 
manner  as  If  the  city's  original  orgauiza'.lon 
were  attacked,  since  every  extension  of  cor- 
porate limits  to  include  new  territory  Is  to 
that  extent  a  reorganization";  and,  under 
the  authority  of  that  case,  this  cannot  be 
permitted.  There  was  an  attempt  by  the 
city  to  annex  this  territory  by  the  ordinance, 
followed  by  an  actual  extension  of  munic- 
ipal authority  over  it  for  this  long  period 
of  years.  We  hold  tliat  the  ordinance  fur- 
nished "sufficient  color  of  law"  upon  which 
to  base  the  city's  claim  that  the  addition 
was  annexed,  and,  being  acted  upon  by  the 
city  for  18  years  without  protest  or  question, 
the  addition  was  in  fact  a  part  of  the  city; 
and  the  authority  of  the  city  to  exercise 
municipal  functions  over  and  to  treat  It  as 
an  integral  part  of  the  city  "cannot  be 
collaterally  drawn  In  question  by  private 
parties."    In  re  Short,   Petitioner,  47  Kan. 
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250,  27  Pac.  1005J  liCvltt  ▼.  caty  of  Wilson 
(Kan.)  83  Pac.  897.  Tne  authorities  are 
collated  and  discussed  so  fully  In  City  of 
TopeUa  v.  Dwyer,  supra,  that  we  deem  It 
unnecessary  to  cite  them  here. 

The  Judgment  will   be  affirmed.    All  the 
Justices  concurring. 


(73  Kan.  224) 

EDWARDS  r.  SOURBEER. 
(Supreme  Court  of  Kansas.    March  10,  100(5.) 

1.  EsTOPrEi^RiQHT  OP  AcTiow— RbaI"  Pabtt 

IN    INTEKEST. 

One  who,  as  attorney,  brings  a  proceeding 
for  the  unlawful  detainer  of  real  estate  in  tlie 
name  of  another,  may  thereby  estop  himself  to 
deny  that  the  nominal  plainti.f  is  the  real  party 
in  interest,  and  therefore  entitled  to  settle  the 
litigation  and  compromise  the  subject-matter 
thereof,  although  the  defendant  may  have  notice 
that  such  attorney  claims  to  be  himself  entitled 
to  the  possession  of  the  property ;  and  held,  that 
under  the  facts  of  this  case  Buch  an  estoppel 
arises. 

2.  Appea]>-Review. 

Where  a  case  is  tried  as  though  a  question 
of  estoppel  were  in  issue,  the  fact  that  it  was 
not  formally  presented  by  the  pleadings  does  not 
prevent  its  consideration  on  review. 

[Ed.  Note.— For  cases  in  point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  f  1054.] 

(Syllabus  by  the  Court) 

Error  from  District  Ourt,  Meade  County; 
E.  H.  Madison,  Judge. 

Action  by  Josie  M.  Sourbeer  against 
George  M.  Edwards.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Francis  0.  Price  and  F.  M.  Davis,  for 
plaintiff  In  error.  Peters  &  Peters  and  R. 
W.  Griggs,  for  defendant  In  error. 

MASON,  J.  Josie  M.  Sourbeer  recovered 
a  judgment  against  George  M.  Edwards  for 
damages  for  the  conversion  of  a  .crop  of 
wheat,  and  Edwards  prosecutes  error. 

The  land  upon  which  the  crop  was  grown 
was  sold  under  an  order  of  court  by  a  re- 
ceiver in  April,  IS^.  It  wag  bought  in  by 
R,  W.  Griggs,  a  lawyer,  for  his  own  benefit, 
but  as  a  matter  of  convenience  the  bid  was 
made  in  the  name  of  his  son,  J.  R.  Griggs. 
No  receiver's  deed  was  made  until  some 
time  later,  but  as  there  was  some  evidence 
tending  to  show  that  Immediate  possession 
was  given  to  R.  W.  Griggs,  and  that  he  was 
recognized  by  all  persons  concerned  as  the 
owner,  this  consideration  Is  not  Important, 
and  the  case  may  be  treated  as  though  he 
acquired  a  full  title  In  April,  1899.  Ed- 
ward" occupied  the  land  for  the  season  of 
1890  under  an  oral  lease  made  with  J.  R. 
Griggs,  whom  he  paid  In  full,  R.  W.  Griggs 
consenting  to  this  arrangement  In  May, 
1900.  a  written  lease  to  Edwards  from  April 
1,  1900,  to  April  1,  1901,  was  executed  by  J. 
R.  Griggs,  who  signed  It  however,  "R  W. 
Griggs  by  J.  R.  Griggs,"  the  rent  named 
being  $25.  In  September,  1900,  Edwards 
sowed  a  crop  of  wheat.  While  he  was  en- 
gaged In  the  work  R.  W.  Griggs  had  a  con- 
yersation  witii  bim  In  which  he  claimed  the 


ownership  of  the  land,  denied  the  authority 
of  J.  R:  Griggs  to  make  a  lease  for  it,  and 
s.nid  that  he  wanted  It  blinse'f.  He  also 
offered  to  pay  Edwards  whatever  expetise 
h<'  had  Incurred  In  the  matter.  The  written 
lease  expired  by  its  terms,  April  1,  1901,  but 
Edwards  continued  to  hold  possession  with 
the  obvious  Intention  of  harvesting  the 
wheat  crop.  With  the  equally  manifest  pur- 
pose of  preventing  this,  a  proceeding  for  un- 
lawful detainer  was  begun  against  him 
April  18,  1901,  In  the  name  of  J.  R.  Griggs, 
R.  W.  Griggs  acting  as  his  attorney.  A 
verdict  was  rendered  for  Edwards,  but  an 
appeal  bond  was  filed  and  approved.  While 
matters  stood  In  this  shape,  Edwards  and 
J.  R.  Griggs  entered  into  a  written  agree- 
ment for  the  settlement  of  the  controversy, 
providing  in  substance  that  the  unlawful 
detainer  proceeding  should  be  dismissed, 
and  that  Edwards  should  be  relieved  of  any 
costs  of  the  litigation,  should  retain  the 
wheat,  which  he  had  already  harvested,  and 
should  pay  J.  R.  Griggs  ?52.  Edwards 
made  the  payment  and  marketed  the  wheat. 
In  March,  1903,  Josie  M.  Sourbeer,  a  daugh- 
ter of  R.  W.  Griggs,  began  this  action 
against  Edwards  for  the  value  of  the  wheat. 
She  based  her  title  upon  the  ownership  of 
the  land,  claiming  that  In  1S99  her  father 
had  told  her  she  could  have  It  (presumably 
for  an  agreed  price),  and  that  In  July,  1900, 
she  had  paid  him  for  it,  although  she  re- 
ceived no  deed  until  after  her  action  was 
begun.  Edwards,  for  his  defense,  relied 
ni)on  his  settlement  with  J.  R.  Griggs,  claim- 
ing that  whatever  the  rights  of  the  different 
members  of  the  Griggs  family  may  have 
been  among  themselves  their  copduct  work- 
ed an  estoppel  to  assort  against  him  that  the 
compromise. was  unauthorized.  Before  Ed- 
wards cut  the  wheat  and  before  he  made  the 
adjustment  with  J.  R.  Griggs  he  received  a 
notice  from  Mrs.  Sourbeer,  signed  by  her 
father,  with  others,  as  her  attorneys,  stat- 
ing that  she  claimed  to  own  the  crop.  Mrs. 
Sourbeer  relies  upon  this  fact  to  charge  Ed- 
wards with  notice  of  whatever  actual  rights 
she  had,  and  seeks  to  evade  the  effect  of  the 
settlement  made  with  .7.  R.  Griggs  upon  two 
theories,  namely:  (1)  That  In  virtue  of  her 
contract  with  her  father  for  the  land,  and  of 
her  payment  to  him  of  the  price,  she  became 
Its  real  owner  In  July,  1000,  and  that  there- 
fore nothing  that  cither  J.  R.  Griggs  or  W. 
R.  Griggs  or  both  of  them  did  after  that 
time  could  affect  her  rights  In  favor  of  any 
one  who  had  notice  of  her  claim;  and  (2) 
that  at  all  events  she  was  In  effect  an  as- 
signee of  all  the  rights  of  R.  W.  Griggs,  and 
as  such  entitled  to  maintain  any  action  that 
he  could  have  brotight,  and  that  he  was  not 
bound  by  the  settlement  with  J.  R.  Griggs 
because  Edwards,  when  he  made  it,  knew 
that  the  father  was  the  real  party  In  In- 
terest and  that  the  son  had  no  authority  to 
make  an  adjustment  of  the  controversy. 

As  to  the  first  contention  this  court  Is  of 
the  opinion  that  BilrB.  Sourbeer  had  no  capac* 
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Ity  to  maintain  tbe  action  for  the  conversion 
of  the  ■wlieat  otherwise  than  as  the  success- 
or of  whatever  rights  R.  W.  GriRgs  hnrt  In 
that  regard.  She  claims  title  to  tbe  wheat 
only  as  the  owner  of  the  land.  She  had  no 
deed  until  long  after  the  crop  had  been  har- 
vested. While  the  payment  of  the  purchase 
price  may  have  rendered  her  the  equitable 
owner  of  the  property  as  between  her  father 
and  herself,  she  had  acquired  no  standing 
to  be  so  considered  by  Edwards.  R.  W. 
Griggs  had  no  paper  title  whatever;  J.  R. 
Griggs  had  no  deed,  but  was  shown  by  the 
court  records  to  be  the  purchaser  of  the 
land  at  Judicial  sale.  As  to  them  the  ab- 
sence of  formal  title  Is  Immaterial  because 
of  their  possession  and  of  Edwards'  dealings 
with  them.  But  it  would  be  stretching  the 
privilege  of  an  equitable  owner  to  sue  for  a 
conversion  of  a  crop  too  far  to  extend  it  to 
Mrs.  Sourbeer,  who  never  had  possession  of 
the  land  and  never  had  any  contract  with 
Edwards  concerning  it  Without  attempt- 
ing to  frame  any  general  rule  as  a  test  of 
the  right  of  a  mere  equitable  owner  to  main- 
tain an  action  based  upon  the  title  to  land 
we  are  of  the  opinion  that  under  the  circum- 
stances of  this  case  Mrs.  Sourbeer  acquired 
no  status  as  an  independent  claimant  of  the 
crop  here  In  controversy,  notwithstanding 
the  notice  that  was  given  to  Edwards  in  her 
name. 

It  remains  to  consider  the  claim  of  Mrs. 
Sourbeer  in  the  same  light  as  though  it  were 
urged  by  R.  W.  Griggs.  In  this  aspect  its 
validity  depends  upon  whether  the  action  of 
R.  W.  Griggs  in  conducting  the  unlawful  de- 
tainer proceeding  as  attorney  for  his  son 
created  a  conclusive  presumption  as  against 
him  that  the  plaintift  was  authorized  to  con- 
ti'act  for  the  settlement  of  the  litigation  and 
the  adjustment  of  the  subject-matter  there 
in  dispute,  and  thereby  estopped  him  to 
deny  the  validity  of  the  compromise  that 
was  effected.  It  is  to  be  said  that  Griggs, 
senior,  was  not  merely  an  attorney  In  the 
case.  It  appears  from  his  own  testimony 
that  the  proceeding  was  brought  by  him  for 
his  own  benefit,  and  that  the  name  of  bis 
son  was  used  as  plaintiff  merely  because  at 
the  time  he  began  it  he  had  the  mistalcen 
impression  that  the  lease  had  been  executed 
In  the  name  of  J.  R.  Griggs.  On  the  other 
hand  he  claims  that  Edwards  knew  that  the 
plaintiff  was  only  a  nominal  party.  The 
sole  testimony  in  support  of  this  contention 
was  that  before  the  adjustment  was  made 
the  younger  Griggs  was  overheard  to  tell 
Edwards  that  he  had  no  interest  in  the  land, 
and  could  not  settle  the  litigation.  Edwards 
admitted  that  he  had  heard  that  the  two 
Griggses  had  had  a  falling  out.  These  con- 
siderations, however,  cannot  overcome  the 
effect  of  the  facts  already  recited.  The 
pleadings  in  behalf  of  the  plaintiff  in  the 
unlawful  detainer  action  were  drawn  upon 
the  theory  that  J.  R.  Griggs  owned  the  real 
estate,  and  that  Edwards  had  entered  it  as 
his  tenant    When  R.  W.  Griggs,  notwith- 


standing his  former  protest,  elected  to  bring 
an  action  in  his  son's  name,  alleging  that 
the  plaintiff  was  the  owner  and  therefore  en- 
titled to  possession  of  the  land,  he  clothed 
him  with  authority  not  only  to  settle  the 
litigation  but  to  make  an  adjustment  of  tbe 
controversy  It  Involved,  and  justified  the 
defendant  in  relying  upon  that  authority 
and  entering  into  a  compromise  designed  to 
end  the  whole  matter.  It  is  needless  to  in- 
quire what  circumstances  might  have  chang- 
ed the  situation  of  tbe  parties  so  that  Ed- 
wards would  no  longer  have  been  protected 
by  a  settlement  made  with  the  younger 
Griggs.  It  Is  enough  to  say  that  the  facts 
already  stated  were  insufficient  to  have  that 
effect 

It  is  argued  in  behalf  of  tbe  defendant  In 
error  that  Edwards  cannot  rely  for  recovery 
upon  equitable  estoppel  because  be  did  not 
plead  It  The  record  discloses,  however,  that 
tbe  case  was  tried  as  though  tbe  question  of 
estoppel  was  in  Issue  and  the  fact  that  it 
was  not  formally  presented  by  tbe  pleadings 
is  therefore  unimportant. 

It  results  from  these  conclusions  that  tbe 
judgment  must  be  reversed.  Tbe  cause  Is 
remanded  for  further  proceedings  In  accord- 
ance with  the  views  here  expressed.  All 
tbe  Justices  concurring. 

(73  Kbo.  TM) 
EDWARDS   ▼.    SOURBEER   et   at 
(Supreme  Court  of  Kansas.    March  10,  1906.) 

Error  from  District  Court,  Meade  County; 
E.  H.  Madison,  Judge. 

Action  by  William  Sourbeer  and  Josie  M. 
Sourbeer  against  George  M.  Edwards.  Judg- 
ment for  plaintiffs,  and  defendant  brings 
error.    Reversed. 

Francis  C.  Price  and  F.  M.  Davis,  for  plain- 
tiff in  error.  Peters  &  Peters  and  R.  W. 
Griggs,  for  defendant  in  error. 

PER  CURIAM.  This  Is  a  companion  case 
to  No.  14,413  (84  Pac.lCI33),  growing  out  of  the 
same  state  of  facts  and  controlled  by  the 
conclusions  there  reached.  The  judgment 
is  therefore  reversed,  and  the  same  order 
directed  as  iu  that  case. 

(73  Kan.  1%) 

NATIONAL  SURETY  CO.  OF  NEW  TOBK 

et  al.  V.  KANSAS  CITY  HYDKAULIO 

PRESS  BRICK  CO. 

(Supreme  Court  of  Kansas.    March  10,  190(X) 

1.   MrNICIPAI,     COBPOBATIONS— IMPBOVEMEHTS 

— CiONTRACTS. 

Where  a  city  council  enters  into  a  contract 
for  paving  the  streets  of  a  city  with  vitrified 
brick,  nnci  tlie  petition,  ordinance,  and  contract 
provide  that  brick  of  a  particular  brand  manu- 
factured and  sold  by  but  one  person  or  company 
sliaii  be  used,  and  other  kinds  of  vitrified  bricls 
equally  good'  for  the  purpose  are  made  and  sold 
in  the  vicinity  by  other  companies,  the  proceed- 
ings to  pave  and  the  contmct  are  void  nnder 
the  provisions  of  Gen.  St.  1901,  S  747,  requi^ 
ing  such  contracts  to  be  let  to  the  lowest  bidden 
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and  contrary  to  public  policy,  In  restricting  and 
preventing  free  competition. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent,  Dig.  Municipal  Corporations,  §$  854,  855.] 

2.  Same— Petition  fob  Improvements. 

The  provision  of  Gen.  St.  1001,  |  730,  re- 
qniring  tliat  the  petition  for  such  improvements 
shall  state  a  specific  description  of  the  ma- 
terial to  be  used,  is  fully  complied  with  in  cases 
where  vitrified  .brick  is  to  be  used,  by  the  use 
of  the  words  "vitrified  brick,"  followed  by  words 
describing  the  standard  of  quality  desired. 

3.  Same— Action  on  Contbactok's  Bond. 

When  a  contract  for  paving  streets  entered 
into  by  a  city,  is  void  for  the  reason  that  no  op- 
portunity is  given  therein  for  free  competition  in 
the  purchase  of  the  materials  used,  the  whole 
proceedings  are  void,  and  persons  who  furnish 
labor  or  material  with  full  knowledge  of  the 
facts  which  constitute  the  proceedings  illegal 
are  bound  thereby,  and  cannot  maintain  an  ac- 
tion against  the  surety  of  the  contractor  who 
has  furnished  a  bond  under  the  provisions  of 
Gen.  St  1901,  S  5130. 

4.  Same— Answeb— Defense. 

In  an  act'.on  upon  such  a  bond  to  recover 
for  material  furnished  to  a  contractor,  and  used 
in  paving  streets  of  a  city,  an  answer  which 
sets  up  the  facts  which  render  the  contract  be- 
tween the  city  and  the  contractor  illegal  and 
void  as  against  public  policy,  and  states  that 
any  material  furnished  by  plaintiff  was  with 
full  knowledge  of  all*  such  facts,  states  a  good 
defense,  and  a  demurrer  thereto  should  be  over- 
ruled. 
(Syllabus  by  the  Court) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte Comity ;  Wm.  G.  Holt,  Judge. 

Action  by  the  National  Surety  Company 
of  New  York  and  W.  W.  Atkin  against  the 
Kansas  City  Hydraulic  Press  Brick  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed.    .  ^ 

The  plaintiff  below  brought  this  action  to 
recover  for  brick  furnished  to  W.  W.  Atktn, 
a  contractor,  who  paved  certain  streets  of 
Kansas  City,  Kan.  The  action  was  brought 
against  W.  W.  Atkin,  as  principal,  and  the 
National  Surety  Company,  as  surety,  upon  his 
statutory  bond.  On  the  conclusion  of  the 
evidence  the  court  directed  a  verdict  In  favor 
of  plaintiff  and  against  Atkin  and  the  surety 
company  for  $0,115.95,  and  the  surety  com- 
pany prosecutes  error. 

The  petition  recites  that  in  September,  1901, 
Atkin  entered  Into  a  contract  with  the  city 
for  paving  certain  streets  with  brick,  and,  in 
accordance  with  the  provisions  of  the  statute, 
a  bond  was  executed,  with  the  surety  com- 
pany as  surety,  conditioned  that  the  contract- 
or should  pay  all  Indebtedness  incurred  for 
labor  or  material  furnished  In  making  such 
improvements;  that  plaintiff,  under  contract 
with  Atkin,  furnished  the  brick  sued  for ;  that 
the  same  were  used  In  making  the  Improve- 
ments, and  bad  not  been  paid  for.  There 
were  three  streets  Improved  under  separate 
contracts,  and  the  material  furnished  for  each 
was  made  the  basis  of  a  separate  cause  of 
action.  The  petition  set  out  copies  of  the 
bonds,  which  are  in  conformity  with  the 
provisions  of  Gen.  St  1901,  {  6130.  The 
National  Surety  Company  filed  an  answer, 
which  set  up  a  gmeral  denial,  and  in  addition 


two  further  defenses,  to  which  the  court  sus- 
tained f-oparate  demurrers.  The  sole  question 
to  be  decided  is  whether  these  demurrers 
were  rightfully  sustained'.  The  second  and 
third  counts  of  the  answer  are  as  follows: 
"(2)  For  another  and  further  answer  and 
defense,  this  defendant  says  that,  at  the  time 
of  the  execution  of  the  contract  between  W.W. 
Atkin  and  the  city  of  Kansas  City,  Kan.,  de- 
scribed in  plaintiff's  petition,  It  was  provided 
by  section  747  of  the  General  Statutes  of 
Kansas  of  1901,  that  before  any  work  of  the 
character  provided  for  In  said  contract  should 
be  commenced,  sealed  proposals  therefor 
should  be  invited  by  the  city  of  Kansas  City, 
and  said  work  should  be  done  by  contract 
let  to  the  lowest  and  best  bidder.  The  pur- 
pose of  said  provisions  of  the  statute  was  to 
require  competition  In  all  such  work.  The 
Diamond  Brick  &  Tile  Company  at  all  the 
times  mentioned  in  plaintiff's  petition,  and 
for  a  long  time  prior  thereto,  was,  and  now 
Is,  engaged  largely  In  the  business  of  manu- 
facturing and  selling  vitrified  paving  brick 
for  use  In  paving  streets  of  cities  and  towns. 
It  had  the  exclusive  sale  of  all  said  brick 
manufactured  by  It,  and  It  alone  had  the 
right  to  and  did  sell  said  brick  to  parties  en- 
gaged In  the  business  of  paving  with  them 
streets  in  cities  and  towns.  Said  brick  bad 
become  known  as,  and  were  generally  called; 
in  the  city  of  Kansas  City  and  vidnlty, 
'vitrified  paving  brick.  Diamond  brand.'  At 
all  said  times  mentioned,  other  kinds  and 
makes  *t  vitrified  paving  brick  were  manu- 
factured and  sold  in  said  city  of  Kansas  City 
and  vicinity,  and  were  used  in  paving  streets 
of  cities  and  towns,  equal  in  all  respects  to 
the  brick  manufactured  and  sold  by  said 
Diamond  Brick  &  Tile  Company.  Said  other 
kinds  and  makes  of  brick  were  fully  up  to 
all  the  tests  And  standards  established  by  the 
authorities  of  the  said  city  of  Kansas  City 
for  paving  brick,  and  were  as  easily  obtain- 
able In  the  markets  of  said  city  as  said  brick 
made  by  said  Diamond  Brick  &  Tile  Com- 
pany. Some  time  prior  to  the  execution  of 
the  contract  described  in  plaintiff's  petition, 
and  prior  to  the  passage  of  the  ordinance 
authorizing  the  doing  of  the  work  out  of 
which  this  controversy  has  arisen,  the  Dia- 
mond Brick  &  Tile  Company  circulated  and 
caused  to  be  circulated  among  the  resident 
owners  of  lots  and  lands  fronting  upon  Fifth 
street,  a  street  in  said  city  of  Kansas  City, 
between  Central  avenue  and  Euclid  avenue, 
asking  that  the  proper  authorities  of  the  said 
city  cause  said  street  to  be  paved  with  vitri- 
fied paving  brick.  Diamond  brand,  the  manu- 
facture of  said  Diamond  Brick  &  Tile  Com- 
pany, and  procured  a  majority  of  said  resi- 
dent landowners  to  sign  said  petition.  Its 
purpose  in  circulating  and  causing  said  peti- 
tion to  be  circulated  and  signed  as  aforesaid 
was  to  procure  the  paving  of  said  street  with 
its  brick,  of  which  It  had  the  exclusive  manu- 
facture and  sale,  to  furnish  such  brick  for 
each  purpose^  and  to  prevent  competition  an 
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to  tbe  brick  to  be  used  In  paving  said  street 
as  required  and  provided  by  tbe  statutes  of 
tbe  state  of  Kansas,  as  aforesaid.  Tbere- 
after  said  Diamond  Briclc  &  Xlie  Company, 
in  furtberance  of  said  purpose,  requested  and 
procured  tbe  autborities  of  said  city  to  bave 
enacted  Ordinance  No.  46S0  of  said  city, 
wbicb  provided  tbat  said  street  sbould  be 
paved  wltb  'No.  1  vitrified  paving  briclc.  Dia- 
mond brand,'  wUIcb  was  duly  enacted.  Said 
Ordinance  No.  4680  was  approved  on  Septem- 
ber 11,  1901,  and  was  entitled  'An  ordinance 
providing  for  tbe  paving  of  Fifth  street  from 
Central  avenue  to  Euclid  avenue.'  The  woric 
or  improvement  directed  by  said  ordinance 
was  of  tbe  character  described  in  the  provi- 
sions of  said  statutes  of  tbe  state  of  Kansas 
hereinbefore  referred  to,  and  under  said 
provisions  It  was  the  duty  of  the  autborities 
of  said  city  to  bave  so  acted  as  to  have  bad 
competition  in  malcing  said  improvement  in 
all  respects  and  every  single  detail  thereof, 
'  including  the  materials  out  of  which  said 
improvement  was  to  be  constructed.  Said 
ordinance  violated  said  provisions  of  said 
statute  by  absolutely  preventing  all  and  any 
competition  as  to  the  brick  out  of  which 
said  Improvement  sbould  be  constructed,  in 
tbat  it  required  absolutely  that  it  sbould  be 
of  the  manufacture  of  the  Diamond  Brick  & 
Tile  Company  and  sold  exclusively  by  It 
After  tbe  enactment  of  said  ordinance,  said 
city  entered  into  a  contract  with  the  defend- 
ant W.  W.  Atkln,  who  was  solicited  by  said 
Diamond  Brick  &  Tile  Company  to  bid  there- 
on for  making  said  improvement  In  pursuance 
of  said  illegal  ordinance,  and  in  compliance 
therewith  said  contract  also  provided  that 
said  pavement  should  be  made  of  the  vitrified 
paving  brick  exclusively  manufactured  and 
sold  by  tbe  Diamond  Brick  &  Tile  Company. 
The  Diamond  Brick  &  Tile  Company  circulat- 
ed snid  petition  and  obtained  tbe  signatures 
of  the  property  owners  thereto,  requested  and 
procured  tbe  council  to  enact  said  ordinance, 
and  found  and  Induced  tbe  contractor  to  bid 
on  snId  work  and  obtain  said  contract  for  tbe 
purpose  of'selling  its  brick  for  such  work, 
in  such  manner  that  it  would  be  impossible 
for  any.  other  kind  of  brick  to  be  used,  and 
without  Its  active  efforts  to  that  end  said 
work  would  not  have  been  done  or  said  con- 
tract made.  By  reason  of  the  premises  said 
ordinance  and  said  contract  are  absolutely 
void  in  whole  and  in  part,  and  the  bond  sued 
on  herein,  being  founded  on  said  contract,  is 
absolutely  void  in  whole  and  In  part  If 
the  plaintiff  sold  any  of  the  material  describ- 
ed In  its  petition  to  the  defendant  W.  W. 
Atkln,  and  delivered  the  same  for  the  work 
described  in  tbe  contract  mentioned  in  plain- 
tiff's petition,  such  sale  and  delivery  were 
made  with  full  knowledge  of  the  facts  here- 
inbefore set  forth.  Wherefore,  having  fully 
answered,  defendant  prays  to  be  discharged 
with  its  costs. 

"(3)  For  another  and  further  answer  and 
defense  herein,  this  defendant  says  that  said 


contract  described  in  plalntllTB  petition,  be- 
tween W.  W.  Atkln  and  the  city  of  Kansas 
City,  provided  that  the  work  described  ha«ia 
shall  be  begun  within  10  days  after  written 
notice  so  to  do  shall  have  been  given  to  said 
W.  W.  Atkln  by  the  city  engineer  of  the  said 
city  of  Kansas  City,  and  tbat  said  work 
sbould  be  completed  within  GO  days  there- 
after. Such  notice  was  given  by  said  city 
engineer  to  said  W.  W.  Atkin  on,  to  wit  Sep- 
tember 15,  1902.  ^ut  this  defendant  sajs 
tbat  if  any  of  the  material  described  in 
plaintiff's  petition  was  furnished  to  tbe  de- 
fendant W.  W.  Atkin  for  said  work,  said 
material,  and  each  and  every  part  thereof, 
was,  without  this  defendant's  knowledge  or 
consent  furnished  more  than  CO  days  after 
said  notice  was  given  by  said  city  engineer  to 
said  W.  W.  Atkin,  and  more  than  70  days 
after  said  notice  had  been  given,  and  long 
after  said  contract  had  expired,  and  tbat 
therefore  there  Is  no  liability  on  the  part  of 
this  defendant  on  said  bond.  Wherefore 
defendant  having  fully  answered,  prays  to  be 
discharged  with  Its  costs." 

The  answers  to  the  three  causes  of  action 
were  tbe  same,  and  separate  demurrers  were 
sustained  as  to  the  second  and  third  defenses 
above  set  forth. 

Frank  Hagerman  and  A.  L.  Berger,  for 
plaintiff  in  error.  McFadden  &  Morris,  for 
defendants  In  error. 

PORTER,  J.  (after  stating  the  facts).  The 
conclusions  we  have  reached  In  this  case  ren- 
der it  necessary  to  consider  only  the  question 
whether  the  demurrers  to  tbe  second  and 
third  counts  of  the  answer  should  have  been 
sustained.  It  is  proper  to  say  here  that 
tb-^re  Is  a  substantial  conflict  In  the  aver- 
ments of  the  answer  and  tbe  claims  advanced 
by  counsel  for  plaintiffs  In  error  In  their 
briefs,  which  makes  it  somewhat  difficult 
to  understand  what  their  position  is.  It  Is 
asserted  in  the  briefs  that  "the  answer 
charges  that  the  plaintiff  actively  promoted 
the  work  and  by  its  manipniatlon  bad  the 
city  order  an.l  advertise  that  the  work  should 
be  done  by  a  certain  kind  of  brick  only 
furnished  by  the  plaintiff."  Again  they  say: 
"The  alie:;atlons  contained  in  the  answer  of 
the  Nat'onal  Surety  Company  charge  tbat 
the  Improvements  were  promoted  by  the 
plaintiff,  below,  for  the  purpose  of  having  the 
city.  In  ordering  It  to  be  done,  to  expressly 
direct  in  tbe  ordinance  and  tbe  contract 
thereunder  that  the  improvements  sbould  be 
constructed  out  of  the  brick  exclusively  man- 
ufactured and  sold  by  it;  tbat  both  said 
ordinances  and  contracts  did  so  provide; 
that  plaintiff  did  sell  all  the  brick  tbat  were 
used  in  tbe  construction  of  the  improve- 
ments." In  the  reply  brief  particular  atten- 
tion Is  again  called  to  tbe  answer,  and  it 
Is  persistently  urged  that  It  contains  these 
averments.  A  careful  reading  of  the  answer 
will  disclose,  we  think,  thbt  this  claim  is 
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Incorrect.  No  such  statements  are  found 
there  in  substance  or  in  form.  The  answer 
alleges  tbat  all  the  Illegal  acts  complained 
of  were  procured  to  be  done  by  tbe  Diamond 
Brick  &  Tile  Company,  but  nothing  connect- 
ing that  company  with  plaintiff  is  alleged 
save  and  except  the  following:  "If  plaintiff 
sold  any  of  the  material  described  in  its 
petition  to  the  defendant  W.  W.  Atkln,  and 
delivered  the  same  for  tbe  work  described  In 
the  contract  mentioned  in  plaintiff's  peti- 
tion, such  sale  and  delivery  were  made  with 
full  knowledge  of  the  facts  hereinbefore  set 
forth."  If  plaintiff  below  had  been  the  Dia- 
mond Brick  &  Tile  Company,  or  If  the  answer 
bad  alleged  what  the  brief  say  It  did.  It  is 
apparent  that  a  different  question  would 
be  presented.  If  It  be  conceded  that  the  facts 
set  forth  in  the  answer  established  the  Il- 
legality of  the  contract  entered  Into  by  Atkln 
for  the  paving  of  these  streets,  then  the  fur- 
ther question  arises:  Is  plaintiff,  who  Is  not 
alleged  to  have  participated-  in  the  fraud  or 
illegality,  prevented  from  recovering  for  ma- 
terial furnished  under  a  separate  contract 
with  Atkln.  for  the  reason  that  the  sale  of  the 
material  was  made  "with  full  knowledge  of 
tlie  facts,"  which  made  It  Illegal?  It  will 
require  no  extended  argument,  we  think,  to 
demonstrate  that  the  facts  set  forth  In  the 
second  count  of  the  answer,  which  are  ad- 
mitted by  the  demurrer,  render  the  contract 
entered  into  for  paving  these  streets  illegal 
and  void.  Gen.  St.  1901,  (  747,  provides: 
"Before  the  building  of  any  bridge  or  side- 
walk, or  any  work  on  any  street,  or  any 
other  kind  of  work  or  improvement,  shall 
be  commenced  by  tbe  city  council,  or  tinder 
their  authority,  a  detailed  estimate  of  the 
cost  thereof  shall  be  made  under  oath  by 
the  city  engineer  and  submitted  to  tbe  coun- 
cil: and  in  all  cases  where  the  estimated 
cost  of  the  contemplated  work  or  Improve- 
ment amounts  to  one  hundred  dollars,  sealed 
proposals  for  tbe  doing  or  making  thereof 
shall  be  Invited  by  advertisement,  published 
by  the  city  clerk  In  the  official  newspaper 
of  the  city  for  »t  least  three  consecutive 
days,  nnd  the  mayor  and  council  shall  let 
the  work  by  contract  to  the  lowest  responsi- 
ble bidder.  If  there  be  any  such,  whose  bid 
does  not  exceed  the  estimate."  The  object 
and  purpose  of  this  provision  of  the  statute 
was  to  Insure  competition  in  the  letting  of 
contracts  for  public  improvements.  This 
is  the  uniform  ruling  of  courts  In  reference 
to  similar  statutory  and  charter  provisions 
governing  cities.  Shoenberg  v.  Field,  95  Mo. 
App.  241,  68  S.  W.  945;  Smith  v.  Syracuse 
Improvement  Company,  ICl  N.  Y.  484,  55 
N.  E.  1077;  Swift  v.  City  of  St  Louis,  180 
Mo.  80,  79  S.  W.  172;  Larned  v.  City  of 
Syracuse,  17  App.  DIv.  19,  44  N.  Y.  Supp. 
857 :  GalUreath  v.  Newton,  30  Mo.  App.  380 ; 
McQulddy  v.  Brannock,  70  Mo.  App.  535. 

The  answer  alleges  tbat  several  other  kinds 
«f  vitrifled  bride  were  made  and  sold  in 


Kansas  City  equal  in  all  respects  to  tbe  par- 
ticular brand  named  in  tbe  contract  The 
principal  item  of  cost  In  tbe  material  used 
for  this  paving  was  the  brick.  If  but  one 
particular  brand  or  make  of  brick  was  to  be 
used,  in  the  very  nature  of  things  all  oppor- 
tunity for  competition  was  eliminated,  and 
favoritism,  fraud,  and  corruption  made  possi- 
ble and  extremely  probable.  Indeed,  fraud 
and  favoritism  were  so  apparently  the  pur- 
pose of  this  provision  of  the  contract  and 
ordinance  that  courts  should  not  hesitate  to 
condemn  as  Illegal  and  void  the  whole  pro- 
ceedings. It  is  urged  on  the  other  hand 
tbat  Gen.  St  1001,  {  730,  provides:  "In 
case  of  paving,  such  petition  shall  state  the 
width  of  the  paving,  and  a  specific  descrip- 
tion of  the  material  to  be  used."  This  pro- 
vision must  be  construed  with  the  other  pro- 
vision, which  obviously  intended  to  insure 
competition.  To  give  to  section  730  the  con- 
struction urged  would  defeat  tbe  purpose 
of  the  other.  We  give  effect  to  both  by  hold- 
ing that  section  730  is  complied  with  by 
describing  in  the  petition  the  material  used, 
without  designating  a  kind  manufactured  or 
furnished  by  but  one  person  or  company. 
In  a  petition  for  paving,  the  use  of  the  words 
"vitrified  brick"  of  standard  or  some  desig- 
nated quality,  without  the  mention  of  any 
particular  make  or  brand,  would  certainly 
answer  all  the  requirements  of  this  section, 
and  still  leave  opportunity  for  competitloa 
The  tendency  of  tbe  courts  has  been  to  hold 
the  entire  proceedings  void  where  opportunity 
for  open  competition  Is  denied.  In  the  case 
of  Smith  V.  Syracuse  Improvement  Company, 
supra,  it  was  said:  "A  petition  for  the  pave- 
ment of  a  street  In  the  city  of  Syracuse, 
'with  vitrified  paving  brick,  manufactured  by 
the  New  York  Brick  &  Paving  Company,  of 
Syracuse,  N.  Y.,'  and  all  the  proceedings  had 
thereon  by  tbe  common  council,  are  In  viola- 
tion of  the  provisions  of  the  city  charter  re- 
quiring the  work  to  be  let  to  the  lowest  bid- 
der, and  are  void,  when  It  appears  that  the 
company  referred  to  has  a  complete  monopoly 
upon  the  disposal  of  such  brick,  and  that 
there  are  other  persons  or  corporations  who 
manufacture  and  sell  vitrified  brick  for  pav- 
ing purposes,  equal  In  quality  to  the  particu- 
lar kind  specified."  The  court  held  that 
the  petition  was  void  because  "through  it 
the  petitioners  prayed  the  common  council 
to  take  such  action  as  was  condemned  by 
statute,  and,  therefore,  the  petition  was  void 
ab  Initio."  In  Shoenberg  v.  Field,  supra, 
which  is  directly  In  point  the  court  say: 
"The  question  thus  presented  Is  this:  Had 
the  iKtard  of  public  works  the  power  under 
the  charter  to  arbitrarily  select  a  paving 
materia]  that  was  manufactured  by  one  com- 
pany to  the  exclusion  of  the  same  material 
manufactured  by  other  companies?  Tbe  case 
shows  tbat  vitrified  brick,  as  manufactured 
by  the  Diamond  Brick  &  Tile  Company,  was 
not  a  patented  article,  and  was  not  thus  a 
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monopoly  by  reason  of  being  patented.  On 
the  contrary,  several  other  companies,  In 
and  near  Kansas  City,  manufactured  such 
brick  for  paving  which  had  passed  the  stand- 
ard tests  for  street  paving.  The  general 
policy  In  Kansas  City  Is  that  In  letting  public 
work,  opportunity  must  be  given  for  compe- 
tition. The  very  fact  that  the  work  Is  let 
on  public  notice  at  public  bidding  discloses 
this.  •  •  •  What  possible  opportunity 
can  there  be  for  competition  when  there  can 
be  but  one  bidder?  What  possible  benefit  can 
result  to  the  property  holder  for  a  public 
letting  of  the  contract  when  the  contractor 
has  already  been  selected?  The  board  of 
public  works  had  the  right  to  designate  and 
select  vitrified  brick  as  the  paving  material, 
but  It  had  no  right  to  stifle  competition 
and  thereby  violate  the  provisions  of  the 
city  charter  by  cutting  out.  In  advance,  all 
competitors."  We  quote,  also,  from  the  opin- 
ion of  the  court  In  Larned  v.  City  of  Syra- 
cuse, supra,  a  case  exactly  In  point:  "If  all 
men  were  honest  there  would  be  need  of 
few  laws,  but  the  experience  of  all  cities 
shows  that  fraud  sometimes  enters  into  munic- 
ipal contracts,  and  the  object  of  the  statute 
under  consideration  Is  to  prevent  favoritism, 
which  Is  one  of  the  most  Insidious  and  dan- 
gerous kinds  of  fraud.  •  •  •  If  compe- 
tition In  brick  can  be  thus  restricted,  the 
same  rule  can  be  applied  to  lime,  labor,  and 
whatever  enters  Into  the  cost  of  constructing 
a  pavement.  Bids  might  call  for  brick  manu- 
factured by  A.,  lime  made  by  B.,  broken 
stone  furnished  by  C,  and  labor  performed 
by  D.,  all,  however,  at  prices  named,  and 
thus  favoritism  be  allowed  to  permeate  the 
entire  contract.  Argument  Is  hardly  needed 
to  show  that  this  Is  not  competition  or  a 
letting  to  the  lowest  bidder  in  the  sense 
meant  by  the  statute.  The  object  of  the 
statute  Is  to  keep  prices  down  to  reasonable 
rates,  and  when  this  is  taken  into  account. 
It  Is  clear  that  It  was  the  Intention  of  the 
Legislature  that  bidders  should  be  unham- 
pered by  any  restriction  whatever,  except  the 
specifications  regulating  the  amount  and 
quality  of  the  labor  and  materials;  that 
bidders  should  be  allowed  to  buy  where  they 
can  buy  the  cheapest,  so  that  they  can  bid 
lower  than  If  compelled  to  buy  of  one  com- 
pany, and  that  competition  should  extend 
to  one  part  of  the  contract  as  much  as 
another  •  •  •  and  tended  to  raise  prices 
and  oppress  the  taxpayer."  In  the  case  at 
bar  the  answer  set  up  facts  with  reference 
to  the  contract  which.  If  true,  rendered  It 
absolutely  void  because  It  was  against  the 
provisions  of  the  statute,  and  In  contraven- 
tion of  sound  public  policy. 

Conceding  the  Illegality  of  the  contract 
between  Atkln  and  the  city,  there  remains  the 
question  whether  the  answer  contains  aver- 
ments which  sutficiently  connect  plaintiff 
with  the  Illegality  as  to  prevent  plaintiff 
from  recovering  for  the  material  furnished. 


Some  contracts  are  so  Inherently  vicious  and 
Immoral  that  no  action  can  be  maintained 
to  enforce  them;  and  courts  will  not  per- 
mit a  recovery  upon  a  collateral  contract 
which  Is  so  connected  with  the  former  that 
the  Illegal  or  immoral  purpose  is  kept  in 
view.  Where  goods  are  sold  or  premises 
leased  for  the  express  purpose  of  being  used 
for  an  Immoral  and  unlawful  purpose  the 
agreement  Is  void,  and  there  can  be  no  re- 
covery of  the  price.  9  Cyc.  573.  A  case  in 
point  Is  Standard  Furniture  Co.  v.  Van  Al- 
stine,  22  Wash.  670,  C2  Pac.  145,  51  L.  B.  A 
889,  79  Am.  St  Rep.  960,  where  a  vendor 
sold  goods  with  the  knowledge  that  they 
were  to  be  used  In  a  house  of  ill  fame,  re- 
serving title  with  the  right  to  take  posses- 
sion, and  was  denied  the  right  to  recover. 
The  contract  to  pave  In  this  case  was  not  Il- 
legal or  Immoral  upon  Its  face,  but  the  an- 
swer pleaded  facts  which,  if  true,  rendered 
it  contrary  to  public  policy  and  void.  In  the 
case  of  De  Wit  v.  Lander,  72  Wis.  120,  39  N. 
W.  349,  plaintior  sued  upon  a  contract  which, 
it  appears  from  the  evidence,  involved  a  part- 
nership with  another  to  engage  in  the  busi- 
ness of  a  night  scavenger,  which  the  ordi- 
nances of  the  city  prohibited  a  person  from 
exercising  without  a  license.  It  was  held  he 
could  not  recover.  "It  is  a  general  rule  that 
contracts  are  void  which  are  repugnant  to 
Justice,  or  founded  upon  an  immoral  con- 
sideration, or  which  are  against  the  general 
IJollcy  of  the  common  law,  or  contrary  to 
the  provisions  of  any  statute  (even  where 
such  statute  does  not  expressly  declare  them 
void);  and  that  a  par^  who  is  obliged  to 
trace  through  such  a  contract  bis  right  to  a 
debt  alleged  to  be  due  him  cannot  recover." 
Melcholr  v.  McCarty,  31  Wis.  252,  11  Am. 
Rep.  605.  The  rule  is  stated  by  Kent  as 
follows:  "That  if  the  contract  grows  im- 
mediately out  of,  or  is  connected  with,  an 
Illegal  act,  a  court  of  Justice  will  not  enforce 
It.  But  If  It  be  uncollected  with  the  Illegal 
act,  and  founded  on  a  new  consideration.  It 
may  be  enforced."  2  Kent's  Com.  588.  And 
in  Buck  V.  Albee,  26  Vt  184,  190,  62  Am.  Dec. 
504,  it  is  said:  "In  the  application  of  this 
rule  It  may  be  observed  that  in  all  cases, 
where  It  Is  necessary  to  prove  that  Illegal 
contract  and  sale  to  enable  the  plaintiff  tx> 
recover,  then  the  contract  is  so  connected 
with  the  illegal  act  that  a  recovery  cannot  be 
bad.  But  If  the  right  can  be  established 
without  such  proof,  the  plalntUT  may  re- 
cover; for  the  claim  Is  unconnected  with  the 
sale,  and  rests  on  a  new  consideration." 
When  the  party  complaining  can  establish 
his  claim  without  relying  upon  the  illegal 
transaction,  it  is  the  general  holding  of  the 
courts  that  he  can  recover.  But  if  it  re- 
quires the  aid  of  the  Illegal  contract  or 
transaction  he  cannot.  The  cases  are  collat- 
ed In  9  Cyc.  546,  556. 
The  petition  of  plaiutiS  in  this  case  is 
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based  upon  the  surety  bond.  The  statute 
requiring  the  giving  of  the  bonds  sued  on 
reads  as  follows :  "That  wheneyer  any  pub- 
lic officer  shall  under  the  laws  of  the  state 
enter  Into  contract  in  any  sum  exceeding  one 
hundred  dollars,  with  any  person  or  persons, 
for  purpose  of  malting  any  public  Improve- 
ments, or  constructing  any  public  building,  or 
making  repairs  on  the  same,  such  officer 
shall  talie  from  the  party  contracted  with  a 
l>ond  with  good  and  sufficient  sureties  to  the 
state  of  Kansas,  in  a  sum  not  less  than  the 
sum  total  in  the  contract,  conditioned  that 
such  contractor  or  contractors  shall  pay  all 
indebtedness  incurred  for  labor  or  material 
furnished  in  the  construction  of  said  public 
building  or  In  making  said  public  improve- 
ments." Gen.  St  1901,  §  5130.  Plaintiff's 
petition  recites:  First,  the  making  of  the  con- 
tract, and  refers  to  the  same  with  the  plans 
:ind  specifications  on  file  In  the  office  of  the 
,city  clerk.  Next,  the  execution  of  the  surety 
bond,  the  furnishing  and  use  of  the  material, 
and  Its  nonpayment  by  Atkin.  In  the  open- 
ing statement  of  plaintiff's  counsel  the  con- 
tract for  paving  is  referred  to  as  the  first 
step  in  the  proof,  and  the  contract  itself,  with 
the  plans  and  specifications.  Is  introduced  in 
evidence  as  a  basis  for  the  execution  of  the 
bond  sued  on.  Thus  it  is  apparent  that,  in 
order  to  maintain  the  action,  plaintiff  found 
it  necessary  to  allege  and  prove  the  contract 
which,  from  the  facts  set  forth  in  the  answer, 
was  illegal  and  void.  As  was  said  in  Thom- 
son V.  Thomson,  7  Ves.  Jr.  470,  473:  "Here 
.von  cannot  stir  a  step  but  through  that  Il- 
legal agreement ;  and  it  is  impossible  for  the 
court  to  eniforce  it."  See,  also,  Gunter  v. 
I.«ckey,  30  Ala.  591. 

It  is  urged  that  the  statute  requiring  the 
giving  of  a  bond  was  enacted  for  the.  express 
protection  of  laborers  and  materialmen,  and 
that  therefore  plaintiff  is  within  its  protec- 
tion, and  not  being  a  party  to  the  illegal  con- 
tract entered  into  by  Atkin  and  the  city,  the 
facts  set  forth  in  the  answer  constitute  no 
defense.  It  is  a  well-recognized  rule  that 
where  the  statute,  the  violation  of  which 
makes  the  contract  illegal,  is  enacted  for  the 
protection  of  one  of  the  parties  to  the  trans- 
action, he  can  recover  notwithstanding  he 
must  prove  the  illegal  contract  Thus,  where 
statutes  against  usury  make  the  contract  il- 
legal, the  party  injured  may  maintain  an  ac- 
tion to  recover  the  excess,  for  the  reason  that 
the  statute  was  designed  to  protect  the 
needy  borrower,  and  to  deny  him  the  right 
of  action  would  defeat  the  purpose  of  the 
law.  The  penalty  is  Imposed  upon  but  one 
of  the  parties,  and  the  law  does  not  consider 
them  in  pari  delicto.  9  Cyc.  553.  The  stat- 
ute requiring  competition  in  the  letting  of 
contracts  for  public  Improvements  is  what 
'  renders  the  contract  here  illegal ;    and  the 


Intention  was  to  protect  the  taxpayer  and 
the  public,  not  materialmen  and  laborers. 
The  exception  noted  to  the  general  rule 
does  not  reach  so  far  as  counsel  contend,  nor 
does  it  afford  protection  to  plaintiff.  The 
statute  upon  which  plaintiff  relies  and  which 
authorizes  the  execution  of  the  bond  contem- 
plates that,  first  &  valid  contract  shall  be 
made,  a  contract  let  by  competitive  bids; 
competition  is  a  condition  precedent  to  the 
letting  of  a  valid  and  binding  contract  With 
full  knowledge  of  the  facts,  plaintiff  cannot 
maintain  an  action  upon  the  bond  because 
in  order  to  do  so  It  is  necessary  to  prove  the 
contract  for  the  Improvement;  and  when  It 
appears  by  the  facts  averred  in  the  answer 
that  the  contract  was  illegal  and  void,  and 
that  plaintiff  bad  full  knowledge  of  those 
facts,  its  contract  is  likewise  shown  to  be 
tainted  and  falls  with  the  other.  In  Wool- 
folk  V.  Duncan,  80  Mo.  App.  421,  427,  it  is 
said :  "It  is  well  settled  that  no  action  will 
lie  upon  any  contract  based  upon  any  unlaw- 
ful consideration,  or  which  is  repugnant  to 
law  or  sound  policy  or  good  morals,  ex  turpi 
contractu  actio  non  oritur.  And  It  is  equally 
well  settled  that  if  a  contract  grows  immedi- 
ately out  of  or  is  connected  with  an  Illegal  or 
immoral  act  a  court  of  Justice  will  not  en- 
force It  And  If  the  contract  in  fact  be  only 
connected  with  the  illegal  or  immoral  trans- 
action and  growing  out  of  it,  though  it  be  in 
fact  a  new  contract  It  Is  equally  tainted. 
*  *  •  There  la  no  distinction  between  a 
contract  that  is  immoral  in  nature  and  ten- 
dency and  therefore  void  as  against  public 
policy  and  one  that  is  Illegal  and  prohibited 
by  law."  See,  also,  Ernst  v.  Crosby,  140  N.  T. 
364,  35  N.  E.  603 ;  Kansas  City  y.  O'Connor 
et  al.,  82  Mo.  App.  655 ;  Town  of  Klrkwood  v. 
Meramec  Highlands  Co.,  94  Mo.  App.  637,  68 
S.  W.  761. 

Sound  policy,  we  think,  requires  us  to 
hold  that  a  contract  of  the  character  of  the 
one  in  question,  which  is  void  for  the  rea- 
son that  it  opens  the  door  to  fraud  and  favor- 
itism and  to  the  defrauding  of  taxpayers  and 
the  public,  shall  not  be  used  as  the  basis 
of  recovery  In  an  action  by  a  party  who  ac- 
quired his  rights  with  full  knowledge  of  the 
facts  which  rendered  the  contract  and  the 
proceedings  void.  The  facts  averred  in  the 
second  count  of  tlie  answer,  therefore,  con- 
stituted a  defense  to  the  action,  and  the  de- 
murrer should  have  been  sustained. 

The  third  count  of  the  answer  states  no 
defense,  and  the  demurrer  was  rightfully  sus- 
tained. Risse  V.  Planing  Mill  Co.,  55  Kan. 
518,  40  Pac.  904. 

We  find  nothing  substantial  in  the  other 
errors  assigned,  but  the  case  must  be  reversed 
and  remanded,  with  instructions  to  overrule 
the  demurrer  to  the  second  coimt  of  the  an- 
swers.   All  the  Justices  concurring. 
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ATKIN   et   at   ▼.   WYANDOTTE    COAL   & 

LIMB   CO. 
^Supreme  Court  of  Kansas.     March  10,  1906.) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;     Wm.  G.  Holt.  Judge. 

Action  by  the  Wyandotte  Coal  &  Lime  Com- 
pany agninst  W.  W.  Atkin  and  the  National 
Surety  Company  of  New  York.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Frank  Hagerman  and  A.  L.  Berger,  for 
plnintilTs  in  error.  McFadden  &  Morris,  for 
defendant  in  error. 

PER  CURIAM.  In  this  case  the  facts  are 
snbRtantinlly  the  same  as  those  in  tbe  case 
of  National  Surety  Company  of  New  York 
and.  W.  W.  AtkIn  v.  Kannas  City  Hydraulic 
Press  Brick  Compony  (Just  decided)  &4  Pac. 
1034,  except  that  in  this  case  tbe  court  sus- 
tained a  demurrer  to  tbe.  fifth  count  of  tiie 
answer  of  defendant  below.  In  the  otiier 
case  plaintiff  did  not  demur  to  this  defense, 
and  tbe  only  question  remaining  In  this  case, 
therefore.  Is  whether  the  court  should  have 
sustained  tbe  demurrer  to  the  fifth  defense 
or  fifth  count  of  the  answer,  which  set  up  as 
a  defense  that,  for  tbe  purpose  of  procuring 
signatures  to  tbe  petition  for  paving,  and  to 
prevent  competition. in  the  prices  charged  for 
the  brick  used,  the  Diamond  Brick  &  Tile 
Company  8e<Tetly  and  fraudulently  hired  and 
paid  numerous  resident  owners  of  the  feet 
fronting  upon  the  street  to  sign  the  petition, 
whereby  there  was  procured  what  could  not 
otherwise  have  been  procured — a  pretended 
majority  of  the  feet  fronting  upon  tbe  street 
t>eloiiging  to  resident  owners;  and  that  the 
proceedings  were  absolutely  void.  It  was 
also  alleged  that  If  tbe  plaintiff  sold  any 
material  to  tbe  contractor  and  delivered  tbe 
same  for  the  paving,  such  sale  and  delivery 
were  made  with  full  knowledge  of  the  facts 
set  up  In  this  count  of  tbe  answer. 

For  the  same  reasons  stated  In  the  case  of 
National  Surety  Company  of  New  York  and 
W.  W.  AtkIn  V.  Kansas  City  Hydraulic  Press 
Brick  Company,  84  Pac.  1034,  we  think  this 
connt  of  the  answer  stated  a  defense  good 
against  a  demurrer. 

(«  Or.  82)  "^^°°™ 

GASTON  V.  CITY  OF  PORTIJV^ND  et  al.» 
(Supreme  Court  of  Oregon.    April  3,  1900.) 

1.  Writ  of  Rbview—Pktition— Exhibits. 

Under  B.  &  C.  Comp.  $  500,  providing  that 
the  writ  of  review  shall  be  allowed  on  petition 
desoribing  the  decision  sought  to  be  reviewed 
with  convenient  certainty  and  setting  forth  the 
errors  committed,  and  section  598,  providing 
that  before  allowing  tbe  writ  an  undertaking 
must  be  filed  to  protect  defendant  against 
reasonable  expense,  and  section  599,  providing 
for  the  return  of  the  writ  with  a  copy  of  the  rec- 
ord annexed  thereto,  the  record  of  the  proceed- 
ings sought  to  be  reviewed  should  not  be  at- 
tached as  exhibits  to  the  petition  of  the  writ. 

•ReliearinB  denied  Uajr  22.  IMC. 


2.  SAMB— JUDOMIENT— REQUTS1T158. 

Under  B.  &  C  Comp.  f  00.!.  providing  that 
on  the  writ  of  review  the  court  shall  afrinn. 
modify,  reverse,  or  annul  the  decision  reviewed, 
the  court,  where  the  return  to  the  writ  shoiri 
that  the  decision  is  proper,  must  affirm  it,  other- 
wise it  must  mo<Iif.v  or  reverse  it,  but  it  can- 
not dismiss  tbe  proceedings. 

[Ed.  Note. — For  cases  in  point,  see  voL  9, 
Cent.  Dig.  Certiorari,  U  153-107.] 

3.  Same— Plbadino. 

Where,  on  a  petition  for  a  writ  of  reriew 
there  is  no  i-eturn  to  the  writ,  the  interjioiung 
of  a  demurrer  which  can  only  t>e  trruted  as  a 
motion  to  qunsh  for  Insufficiency  of  facts  is 
improper,  and  the  proper  procedure,  if  a  mo- 
tion to  quash  is  permissible  under  the  Otde, 
is  to  file  the  same  on  the  return  day  after  tbe 
return  of  the  writ. 

[Ed.  Note. — For  cases  In  point,  see  voL  9k 
Cent   Dig.  Certiorari,   {  ICl.] 

4.  Same— Motion  to  Qcasu— Effextf. 

Where  a  motion  to  quash  the  writ  of  re- 
view is  filed  on  the  return  day  after  the  return 
of  tbe  writ,  the  petition  for  the  writ  is  taken 
as  true,  and  it  is  only  necessary  to  determine 
wiiether  it  alleges  facts  sufficient  for  the  issu- 
ance of  the  writ 

5.  MuKiciPAi.    Corporations  —  AS8E.S8JIENT* 
FOR  Improvements— Keasscssuent  and  Ub- 

8AI.E— .VUTIIORITY   OF  ClTY. 

Portland  City  Charter  1903,  S  400.  author- 
izing the  city  to  reassess  for  improvements 
where  tlie  original  assessment  has  been  declared 
void,  or  where  there  is  doubt  as  to  its  validity, 
or  where  a  sale  has  l)een  declared  void,  in  which 
event  the  property  shall  Ije  resold  and  the  pro- 
cee<ls  paid  to  the  purchaser  at  the  void  sale, 
doi-8  not  permit  the  city  to  reassess  for  im- 
provements and  resell  for  its  own  benefit  after 
having  once  satisfied  its  claim  by  a  sale,  though 
it  is  void ;  the  purchaser  at  tbe  sale  purchasing 
under  the  doctrine  of  caveat  emptor,  and  the 
city  not  being  authorized  to  refund  to  bim  tbe 
purchase  price. 

6.  Same. 

Portland  City  Charter  1903,  J  412,  pro- 
vides that  each  tract  shall  be  sold  separately 
for  the  unpaid  assessment  for  improvements  for 
a  sum  not  less  than  the  unpaid  assessment  and 
interest  and  cOsts.  Section  400  provides  that 
reassessment  liens  shall  be  enforced  in  the 
same  manner  that  other  assessments  for  im- 
provements are  collected,  and  that  the  proceeds 
of  a  resale  shall  be  paid  to  the  purchaser  at  the 
former  sale.  Held,  that  the  city  cannot  re- 
assess property  for  improvements  and  resell 
it  for  the  benefit  of  the  purchaser  at  a  prior 
void  sale,  since  on  a  resale  tbe  property  may  be 
sold  for  a  greater  sura  than  tlie  purchase  price 
at  the  prior  sale,  and  thus  compel  the  owner 
to  pay  the  purchaser  at  tiie  prior  sale  not  only 
the  amount  of  his  purchase  price,  but  all  tbe 
excess  as  well. 

Appeal  from  Circuit  Court,  Multnomah 
County;  M.  C  George  and  J.  B.  Cleland, 
Judges. 

Petition  for  writ  of  review  by  Mary  W. 
Gaston  against  tbe  city  of  Portland  and 
others.  From  an  order  quashing  tbe  writ, 
plaintiff  appeals.    Reversed. 

Plaintiff  owns  three  lots  In  the  dty  of 
Portland,  abutting  on  Malu  street,  between 
certain  points  where  tbe  city  made  street 
Improvements  under  the  charter  of  1898, 
and  endeavored  to  assess  each  of  her  lots 
for  Its  respective  portion  of  the-  costs  of  rocb 
Improvements.  Plaintiff  having  failed  to  pay 
Bucb  assessments,  tbe  cltjr  sold  ber  lots  for 
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tbe  fall  amount  of  tbe  assefssments,  under 
tli«  pruvisions  of  tbe  charter  of  1003.  Sbe 
then  brought  suit  against  tbe  purchasers  of 
the  lots,  and  had  the  assessment  and  sale 
dwinred  void.  Later,  In  1903,  the  city, 
under  the  provisions  of  section  400  of  the 
new  charter,  attempted  to  make  a  reassess- 
ment of  her  lots  for  the  same  street  improve- 
nioiits  iitid  passed  a  resolution  and  ordlnauoes 
for  thnt  pnriKkse,  and  caused  Its  proper  olll- 
cers  to  advertise  that  the  lots  would  be  sold 
as  r*rorided  by  the  charter  unless  such  as- 
sessuionts  were  paid  within  80  days  from 
the  date  of  tbe  notice.  Plaintiff  then  filed 
this  iH'titlon  for  a  writ  of  review.  Attached 
to  and  miide  a  part  of  tbe  petition  are  nu- 
niei-oiis  extilMts  which  are  copies  of  parts  of 
the  pro<-eedings  of  defeudnnts  sought  to  be 
reviewed.  The  petition  was  granted  and  a 
writ  of  review  Issued  and  served  npon  de- 
fendants, who  made  no  return  thereto,  but 
flled  general  demurrers  "to, the  petition  and 
return,  for  the  reamn  that  llie  same  do 
not  state  facts  sntflclent  to  constitute  a  cause 
of  action."  At  the  bearing  It  was  stipulnlcd 
In  open  court  by  the  parties  tliat  the  demur- 
rers be  considered  and  treated  as  motions  to 
quash  the  writ  of  review,  and  after  argu- 
ment and  considerntion  by  tbe  court  tbe  mo- 
tions were  allowed  and  an  oral  notice  of  ap- 
peal given  by  tiie  plaintiff  in  open  court,  and 
this  appeal  perfected. 

Ralph  R.  Duniway,  for  appellant.    John  P. 
Rarunaugh,  for  respondents. 

HAILEY,  J.  (after  stating  tbe  facts).  The 
practice  pursued  in  this  case  of  attaching 
to  the  petition  a  number  of  exhibits  and 
treating  them  as  the  record  of  the  proceed- 
ings to  be  reviewed  we  do  not  regard  as 
bi'Ing  in  aw-oi-d  with  the  Intention  of  our 
Code  providing  for  a  writ  of  review.  Tbe 
sole  virtue  claimed  for  such  procedure  is 
e<-ononiy;  but  this  doubtful  claim  sliould 
Dot  supplant  tbe  necessity  for  regularity  In 
compliance  with  the  provisions  of  our  stat- 
ute. Section  500  of  our  Code  (B.  &  O. 
Comp.)  clearly  does  not  intend  that  the  peti- 
tion shall  do  more  than  describe  with  con- 
venient certainty  tbe  decision  or  determina- 
tion sought  to  be  reviewed,  and  set  forth 
the  errors  alleged  to  have  been  committed 
therein.  Section  508  of  tbe  Code  (B.  &  C. 
Comp.)  provides  that  before  allowing  the 
writ  an  nndertaltlng  with  one  or  more  sure- 
ties, to  be  approved  by  the  court,  must  be 
filed  by  tbe  plaintiff,  and  tbe  statutory 
amount  of  such  undertaking  Is  sufficient  to 
protect  the  defendant  In  such  a  proceeding 
against  all  reasonable  pecuniary  expenses, 
and  tbe  following  section  provides  for  tbe 
return  of  the  writ  with  a  copy  of  tbe  record 
or  proceedings  in  question  annexed,  certified 
to  by  the  clerk  or  other  person  having  tbe 
custody  of  such  record  or  proceedings.  This 
court  In  Dayton  v.  Board  of  Equalization, 
83  Or.  131-130,  50  Pac.  1009,  1012,  In  speak- 
ing of  the  office  of  tbe  writ  of  review  under 
64P,-r<ia 


our  Code,  said :  "It  is  substantially  tbe  com- 
mon-law remedy  by  certiorari,  which  was  in- 
voked for  tbe  purpose  of  having  tbe  entire 
record  of  tbe  Inferior  tribunal  brought  up 
for  Inspection,  to  determine  whetiier  It  had 
jurisdiction,  or  had  exceeded  Its  jurisdiction, 
or  bad  failed  to  proceed  according  to  the 
essential  requirements  of  the  law."  The  pur- 
pose of  the  writ  being  thus  clearly  defined. 
It  would  seem  unnecessary  to  incumber  the 
petition  with  numerous  exliihits  which  are 
copies  of  tbe  record  or  proceedings  to  be 
reviewed,  and  like  copies  of  which  are  te 
be  annexed  to  and  returned  with  tbe  writ 
No  provision  Is  made  in  our  Code  for  filing 
any  pleading  after  the  order  directing  the 
Issuance  of  the  writ,  except  the  writ  itself, 
with  tbe  return  of  the  defendants  annexed 
thereto.  There  being  no  provision  for  a  mo- 
tion to  quash  the  writ,  it  is  doubtful  whether 
such  a  motion  will  lie  under  our  Code,  for 
such  a  motion  uuder  the  writ  of  certiorari 
was  made  for  tbe  puriiose  of  di-smisslng  tbe 
proceedings,  wliereas,  under  our  practice.  If 
tile  return  shows  the  decision  or  determina- 
tion reviewed  to  be  proper,  the  court  must 
alfirm  such  decision  or  determination,  and, 
if  improper  or  void,  the  court  must  modify, 
reverse,  or  annul  such  decision  or  determina- 
tion, as  tbe  case  may  be,  or  by  mandate 
direct  tbe  Inferior  court  to  proceed  In  the 
matter  reviewed  according  to  its  decision. 
Section  003,  B.  &  C.  Comp.;  Woodruff  v. 
County  of  Douglas,  17  Or.  314-320,  21  Pac. 
49.  Thus,  under  our  Code,  the  proceedings 
are  not  to  be  dismissed,  but  acted  upon  In 
accordance  with  section  C03,  supra.  There 
being*  no  return  of  the  writ,  tbe  demurrers 
can  only  be  treated  as  motions  to  dismiss 
the  petition  for  Insufficiency  of  facts  to  war- 
rant tbe  issuance  of  a  writ,  and  while  we 
deem  such  procedure  decidedly  irregular 
and  not  warranted  by  our  Code,  inasmuch  as 
the  lower  court  and  all  parties  have  prac- 
tically so  regarded  the  demurrers,  they  wii' 
be  so  treated  in  this  case,  but  not  to  serve 
as  a  pre<-edent;  the  proi)er  procedure  be- 
ing. If  such  a  motion  to  quash  tbe  writ  Is 
necessary  or  permissible  under  our  Code,  to 
file  the  same  on  tbe  return  day  after  the 
return  of  the  writ  6  Cyc.  10.  Under  such 
a  motion  to  dismiss  the  allegations  of  the 
petition  are  taken  as  true.  4  Encyc.  PI.  & 
Pr.  2.'>0.  It  will  only  be  necessary,  then, 
to  ascertain  whether  or  not  the  petition  states 
facts  sufficient  to  warrant  the  Issuance  of 
tbe  writ 

Tbe  petition,  after  alleging  the  ownership 
of  three  certain  lots  In  the  city  of  Portland 
by  plaintiff,  and  tbe  corporate  character 
of  tbe 'city,  and  the  official  character  of  the 
other  defendants,  alleges  that  defendants, 
by  tbe  passage  of  certain  resolutions  and 
ordinances  and  doing  other  acts,  all  of  which 
are  set  out  or  referred  to  in  tbe  petition, 
assessed  to  plaintiff's  lots  certain  sums  men- 
tioned therein  for  tbe  cost  of  making  certain 
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tmprorementa  on  Main  street,  upon  wblcb  said 
lots  are  located,  and  that  such  assessments 
were  entered  In  the  docket  of  city  Hens,  and 
that,  plaintiff  having  failed  to  pay  such  as- 
sessments, the  lots  were  afterwards  adver- 
tised for  sale  and  sold  by  the  city  to  J. 
Fralney  and  J.  Keating  on  June  29,  1903, 
for  the  full  amount  of  such  assessment  and 
all  costs,  interest,  and  penalties,  and  return 
made  of  such  sale  to  the  proper  officer. 
It  Is  also  alleged  that  thereafter  a  second 
ilellnquent  list  was  obtained  by  the  treasurer 
from  the  city  auditor  and  a  false  return 
made  thereon,  to  the  effect  that  two  only  of 
plaintiff's  lots  had  been  sold  and  that  the 
other  lot  bad  not  been  sold  for  want  of 
bidders,  which  second  list  and  false  return 
thereon  were  substituted  for  said  first  list 
and  true  return,  which  latter  bad  been  re- 
moved and  could  not  be  found.  It  then  al- 
leges the  adoption  of  a  resolution  by  the 
council  on  October  5,  1904,  directing  the  au- 
ditor of  the  city  to  prepare  a  reassessment 
on  the  lots  of  plaintiff  and  all  other  prop- 
erty within  the  district  affected  by  that  por- 
tion of  Main  street  where  the  improvements 
were  made  for  which  plaintiff's  lots  had  been 
sold,  which  reassessment  was  based  upon 
the  provisions  of  section  400  of  the  charter, 
providing  that  a  reassessment  may  be  made 
for  the  Improvement  of  any  street  when  "the 
council  shall  be  in  doubt  as  to  the  validity 
of  such  assessment,  or  any  part  thereof; 
and  then  alleges  various  acts  of  the  defend- 
ants toward  the  perfection  of  such  reassess- 
ment and  the  adoption  of  ordinances  making 
such  reassessment,  and  declaring  the  same  a 
Hen  upon  plaintiff's  lots  and  authorizing  the 
auditor  to  take  the  proper  steps  for  tbe  sale 
of  such  lots  in  case  the  payment  of  the  as- 
sessment should  not  be  made. 

It  then  sets  forth  the  errors  alleged  to 
have  been  committed  in  making  such  reas- 
sessment, and  alleges  that  the  defendants 
claim  the  right  of  selling  plaintiff's  property 
under  the  following  portion  of  section  400 
of  the  charter  of  the  city  of  Portland;  "and 
when  It  has  been  attempted  to  sell  property 
for  any  assessment  and  such  sale  is  found 
or  declared  void,  upon  the  making  of  the 
reassessment,  the  property  shall  be  resold 
and  the  proceeds  of  such  sale  shall  be  paid 
to  tbe  purchaser  at  the  former  void  sale  or 
his  assigns,"  which  provision,  It  is  alleged, 
is  in  contravention  of  section  18  art  1, 
of  the  Constitution  of  this  state,  in  this: 
that  it  attempts  to  authorize  tbe  defendants 
to  take  private  property  without  just  com- 
pensation, and  attempts  to  authorize  de- 
fendants to  take  the  private  property  of 
one  person  and  give  it  to  another  person 
without  the  assent  of  the  owner  and  without 
compensation.  It  also  alleges  that  the  de- 
fendants are  without  Jurisdiction  to  reassess 
plaintiffs  property  by  reason  of  the  fact 
that  such  property  has  once  been  sold  by  the 
city  for  the  full  amount  of  the  assessment 


levied  against  the  same  for  tbe  same  Improve- 
ments for  the  cost  of  which  defendants  are 
seeklngto  reassess  it  Several  other  errors  are 
alleged,  but  we  deem  it  unnecessary  to  con- 
sider them.  Several  other  allegations  are 
made  in  the  petition  which  we  do  not  think 
can  be  considered  at  this  time,  as  tbey  are 
not  material  to  the  issuance  of  the  writ  of 
review,  among  them  being  the  all^atlon 
that  the  sale  of  plaintiff's  lots  on  June  29, 
1903,  was  afterwards,  by  decree  of  the  circuit 
court  of  Multnomah  county,  set  aside  and 
declared  void,  and  the  assessment  upon  which 
it  was  based  also  declared  void. 

It  will  be  noted  that  the  petition  alleges 
the  sale  of  plaintiff's  lots  on  June  29,  1903, 
for  the  full  amount  of  tbe  original  assess- 
ment against  them  for  the  Improvements 
on  Main  street  In  the  case  of  Dowell  ▼. 
City  of  Portland.  13  Or.  248.  10  Pac.  308. 
certain  lots  In  the  city  of  Portland  had  been 
assessed  for  street  Improvements  and  entered 
in  tbe  docket  of  city  Hens  against  a  person 
who  was  not  the  owner  of  the  lots,  and  were 
afterwards  sold  and  the  purchase  price 
paid  therefor.  Such  sale  being  void.  It  was 
contended  on  the  part  of  the  city  that  It 
had  a  right  to  reassess  the  property  by  mak- 
ing a  correct  entry  in  the -docket  of  Hens, 
and  upon  the  failure  of  the  true  owner  to 
pay  the  reassessment  to  sell  tbe  property. 
But  the  court  held  that,  the  property  having 
been  sold  and  the  assessment  paid  Into  the 
city  treasury,  the  power  on  the  part  of  the 
city  to  sell  had  been  executed  and  exhausted, 
and  that  the  city  had  no  power  to  reassess 
and  resell  the  property  of  the  plaintiff,  and 
that  tbe  purchaser  who  had  bought  the 
lots  at  the  void  sale  bad  done  so  under  the 
doctrine  of  caveat  emptor,  and.  there  being 
no  provision  In  the  charter  for  refunding 
the  purchase  price  to  him,  the  city's  claim 
against  the  lots  for  improvements  was  fully 
satlsfled.  The  doctrine  of  caveat  emptor,  as 
declared  In  the  above  case,  has  since  been 
followed  by  this  court  in  Keenan  v.  City 
of  Portland,  27  Or.  544.  38  Pac.  2,  and 
Gaston  v.  Portland,  41  Or.  373-376,  C9  Pac 
34.  445. 

It  Is  claimed,  however,  by  the  defendants 
that  the  doctrine  of  Dowell  v.  Portland, 
supra,  has  no  application  to  this  case,  as 
the  power  to  reassess  Is  given  by  section 
400  of  the  charter  of  1903,  whenever  the 
original  assessment  has  been  declared  void, 
or  tbe  council  has  doubt  as  to  the  v.Tlidity 
of  the  original  assessment  or  any  part  there- 
of. This  contention  would  no  doubt  l»e  true 
if  the  city  had  not  sold  the  property  as.ses8ed 
for  its  claims  for  improvement  as  the  city 
would  have  the  right  to  reassess  snd  sell 
under  section  400  as  long  as  Its  claim  was 
unpaid  by  sale  of  the  property  or  otherwise. 
If  the  doctrine  of  caveat  emptor,  as  de- 
clared In  the  cases  cited,  supra,  still  obtains 
under  the  present  charter  of  the  city  of 
Portland,  the  city  undoubtedly  cannot  resell 
the  property  for  Its  own  benefit  after  buvlng 
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once  satisfied  Its  claim  for  ItDprorements 
by  a  sale  of  the  property.  We  find  nothing 
In  the  charter  authorizing  the  city  to  re- 
fund the  purchase  price  to  the  purchaser  at 
a  void  sale.  Consequently  the  doctrine  of 
Dowell  v.  Portland  applies  to  like  cases, 
unless  It  has  been  changed  by  that  part  of 
section  400  authorizing  the  city  to  reassess 
property  where  a  sale  has  been  declared 
void.  In  which  event  "the  property  shall 
be  resold  and  the  proceeds  of  such  sale 
shall  be  paid  to  the  purchaser  at  the  former 
void  sale  or  his  assigns."  This  provision 
clearly  does  not  permit  the  city  to  resell  for 
Its  own  benefit  The  question,  then.  Is 
whether  or  not  the  city  has  a  right  to  re- 
assess and  resell  the  plaintiff's  property 
for  the  l)eneflt  of  the  purchaser  at  the  void 
sale.  Section  412  of  the  charter  provides 
that  "each  piece  or  tract  of  land  shall  be 
sold  separately,  and  for  a  sum  not  less 
than  the  unpaid  assessment  thereon  and 
the  interest  and  cost  of  advertising  and 
sale ;  and  where  there  shall  be '  more  than 
one  bid,  the  land  shall  be  sold  to  the  bidder 
offering  to  take  the  same  for  the  least 
amount  of  penalty  and  Interest."  Sec- 
tion 400  provides  that  reassessment  liens 
shall  be  enforced  and  collected  In  the  same 
manner  that  other  assessments  for  local 
Improvements  are  enforced  and  collected  un- 
der the  charter.  Bearing  In  mind,  then, 
that  the  proceeds  of  the  resale  shall  be 
paid  to  the  purchaser  at  the  void  sale  or  bis 
assigns,  and  not  to  the  city,  and  that  there 
Is  no  provision  in  the  charter  whereby  a 
purchaser  at  a  void  sale  shall  be  relnbnraed 
for  his  purchase  price  other  than  receiving 
the  proceeds  at  a  resale  upon  a  reassessment 
of  the  property,  we  have  the  peculiar  condi- 
tion existing  under  the  provisions  of  this 
charter  whereby  upon  a  reassessment  and 
resale  of  the  property,  if  It  should  sell  for  a 
greater  sum  than  the  original  purchaser  paid 
at  the  first  sale  or  for  more  than  the 
amount  of  the  reassessment,  such  purchaser 
would  receive  the  entire  proceeds  of  the 
resale,  thus  causing  the  owner  of  the  prop- 
erty to  pay  him,  not  only  the  amount  of 
his  original  purchase  price,  but  all  the  excess 
of  the  second  bid  over  such  original  price 
or  reassessment.  Such  a  procedure  would 
compel  the  owner  of  property  wrongfully 
sold  to  repay  to  the  purchaser  of  his  prop- 
erty, not  only  the  purchase  price,  but  possibly 
many  times  that;  for,  upon  a  reassessment 
and  sale,  the  irregularities  of  the  first  assess- 
ment and  sale  would  presumably  be  cured 
and  the  property  possibly  sell  for  a  better 
price  by  reason  thereof.  It  In  effect  would 
sell  the  owner's  property  and  give  the  pro- 
ceeds to  the  former  purchaser,  to  whom 
neither  the  city  nor  the  owner  owed  any 
moral  or  legal  obligation  to  pay  anything. 
This,  we  think,  cannot  be  done  under  our 
Constitution,  as  It  is  clearly  taking  one  man's 
property  and  giving  It  to  another.  WItham 
r.  Osbum,  4  Or.  322,  18  Am.  Rep.  237.    We 


therefore  hold  that  the  petition  states  facts 
suflBcIent  to  warrant  the  issuance  of  the  writ, 
and  that  the  motions  should  have  been  denied 
and  a  full  return  made  upon  the  writ 

It  is  claimed  by  the  defendants,  also,  that 
the  purchasers,  Fralney  and  Keating,  having 
been  the  contractors  who  made  the  Improve- 
ments upon  the  street  for  which  the  assess- 
ments were  made  against  the  plaintiff's  prop- 
erty, should  be  considered  more  favorably 
dian  ordinary  purchasers.  This  contention, 
however,  has  been  decided  to  the  contrary 
by  this  court  In  the  case  of  Keenan  v.  City 
of  Portland,  supra. 

The  Judgment  of  the  lower  court  will  there- 
fore be  reversed,  and  the  cause  remanded  for 
further  proceedings  not  Inconsistent  with  this 
opinion. 


(47  Or.  640) 
SEAWARD  V.  DUNCAN  et  al. 
(Supreme  Court  of  Oregon.    April  3,  1906.) 

Water  Coubses  —  Appeopbiation  op  Wateb 
Rights. 

Where  plaintiff's  grantor  had  actually  ap- 
propriated and  us<>d  120  inches  of  water  from 
a  stream  before  the  defendant,  a  nonriparian 
proprieter,  made  any  appropriation,  and  plain- 
tiff needed  that  amount  for  bis  irrigable  land, 
a  decree  that  the  plaintiff  was  entitled  to  a  first 
right  to  120  inclies  of  water,  and  after  that 
right  should  be  supplied  defendants  were  en- 
titled to  80  inches,  that  being  an  amount  suf- 
ficient for  the  entire  irrigable  land  owned  by 
defendant,  and  that  after  they  had  received  the 
amounts  to  which  they  were  entitled  the  sur- 
plus should  be  permitted  to  flow  down  the  nat- 
ural channels  of  the  stream  through  the  land  of 
plaintiff,  was  aa  favorable  to  defendants  as 
they  were  entitled  to. 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty; Geo.  E.  Davis,  Judge. 

Action  by  J.  H.  Seaward  against  Pearl 
Duncan  and  another.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Geo.  W.  Hayes,  for  appellants.  Will  R. 
King,  for  respondent 

BEAN,  C.  J.  This  Is  a  suit  to  determine 
the  respective  rights  of  the  plaintiff  and  de- 
fendants to  the  use  of  the  waters  of  Crooked 
creek.  In  Malhetir  county.  Crooked  creek  is 
a  perennial  stream  carrying  from  600  to  800 
inches  of  water  at  the  place  of  diversion  by 
the  parties  to  this  litigation,  when  the  quan- 
tity is  not  diminished  by  parties  farther  up 
the  stream.  The  plaintiff  Is  the  owner  of 
160  acres  of  arid  land  through  which  the 
creek  flows.  It  was  filed  on  by  one  Florence 
Gaus  In  May,  1894,  under  the  desert  land  act, 
and  she  conveyed  her  Interest  therein  to  E. 
W.  Crutcher,  who  filed  a  homestead  thereon 
In  1895  and  received  a  patent  In  1901.  On 
November  20,  1895,  Crutcher  filed  In  the 
county  clerk's  oflSce  a  notice  of  Intention  to 
appropriate  250  Inches  of  water  from  the 
creek  for  Irrigation.  During  the  winter  and 
spring  of  1S95  and  1896  be  constructed  a 
ditch  with  a  carrying  capacity  of  500  or  000 
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Inches  of  wnter  from  a  point  on  the  stream  a 
Bbort  distance  above  bis  land,  wltb  tbe  In- 
tention of  appropriating  250  inches,  or  so 
much  thereof  as  might  be  necessary,  to  irri- 
gate bis  premises.  In  1896,  he  had  under 
cultivation,  and  Iirlgatcd  with  water  through 
this  ditch,  about  20  acres,  and  continued  to 
Increase  his  cultivated  area  each  succeeding 
year,  as  his  means  and  ability  would  permit, 
until  he  sold  his  land  and  water  right  to 
the  plaintiff  In  1002,  since  wblchr  time  the 
plaintiff  has  from  year  to  year  enlarged  his 
cultivated  area,  imtll  at  the  commencement 
of  this  suit  he  had  in  cultivation  about  80 
acres,  and  there  yet  remains  about  an  equal 
amount  of  Irrigable  land  which  be  intended 
to  put  into  cultivation.  In  1001  tbe  defend- 
ants, who  are  tbe  owners  of  a  tract  of  land 
some  distance  from  Crooked  creeit,  went  up- 
on the  stream  at  a  point  a  short  distance 
above  tbe  head  of  plaintiff's  ditch,  and  di- 
verted water  for  the  Irrigation  of  their  land, 
and  continued  to  use  tlie  same  until  In  May 
or  June,  1904,  when  their  diversion  interfered 
with  the  alleged  prior  rights  of  the  plaintiff, 
and  this  suit  was  commenced.  The  plead- 
ings show  in  detail  the  respective  claims  and 
rights  of  the  parties,  but  It  is  unnecessary  to 
set  them  out  Tbe  court  l)elow  decreed  upon 
the  testimony  that  the  plaintiff  was  entitled 
to  a  first  right,  by  prior  appropriation,  to 
120  Inches  of  water;  that  after  such  right 
should  be  supplied  defendants  were  next  en- 
titled to  80  Inches;  and  that  after  plaintiff 
and  defendants  had  received  tbe  amounts  to 
which  they  were  entitled  by  appropriation 
the  surplus  should  be  permitted  to  flow  down 
tbe  natural  channel  of  the  stream  and 
through  the  lands  of  plaintiff.  Prom  this  de- 
cree the  defendants  appeal,  claiming  that 
plaintiff  Is  not  entitled,  by  prior  appropria- 
tion, to  the  amount  of  water  awarded  him  by 
the  court  below,  and  that  after  the  rights  by 
appropriation  of  the  respective  parties  have 
been  supplied  the  remainder  of  the  water  In 
the  creek  should  be  divided  equally  between 
tbe  plaintiff  and  the  defendants. 

An  examination  of  the  record  satisfies  ns 
that  the  findings  of  the  trial  court  as  to  the 
amount  of  water  to  which  plaintiff  is  en- 
titled by  appropriation  is  correct  It  Is  ad- 
mitted that  as  against  the  defendants  he  Is 
the  prior  approprlator,  and  tlierefore  the 
first  In  right  He  has  about  120  acres  of  ir- 
rigable land,  which  requires  one  Inch  of 
water  to  tbe  acre  to  Irrigate  It  properly.  In 
1895  that  amount  of  water  was  actually  di- 
verted from  tbe  stream  by  his  grantor,  and 
the  evidence  shows  that  the  plaintiff  and  bis 
predecessors  In  Interest  have  been  reasonably 
diligent  In  reducing  their  land  to  cultivation 
and  making  a  beneficial  use  of  the  water  so 
appropriated.  He  is  therefore  entitled,  as 
against  tbe  defendants,  by  right  of  prior 
appropriation  to  the  water  awarded  him. 
The  evidence  Is  that  the  defendants  have 
about  80  acres  of  irrigable  land,  a  part  of 


which  only  is  under  cnlttvatloo.  Tbe  decree 
of  the  court  below  awards  them  sufficient 
water,  after  the  plalntiCrs  prior  right  is  satis- 
fled,  for  all  of  their  land.  This  is  clearly  as 
favorable  a  decree  as  they  are  entitled  to. 
They  are  nonrlparlan  proprietors,  and  can 
have  no  rights  in  the  surplus  water,  if  any, 
after  the  appropriations  are  satisfied.  The 
plaintiff  has  acquiesced  In  the  decree  award- 
ing the  defendants  a  second  right  to  water 
by  appropriation  by  not  appealing  thorefrom. 
The  question,  therefore,  as  to  wiiether  bia 
prior  appropriation  is  Inconsistent  with  tbe 
claim  as  riparian  proprietor,  as  it  may  affect 
the  rights  of  the  defendants  In  this  litigation. 
Is  not  before  us. 

The  decree  of  tbe  court  below  U  therefore 
affirmed. 

(48  Or.  40) 
LIVESLET  et  al.  v.  JOHNSTON  et  al.» 
(Supreme  Court  of  Orf>eon.    April  3,  lOOa) 

1.  AppEAii— Waiveb— EvioENCB   DKnoBS  TUB 
Recoro. 

Where  an  appollnnt  has,  subsrtiuent  to  tbe 
rendition  of  the  jiulKment.  waived  tlie  riBht  of 
appeal  or  terminated  the  controversy,  such  fart 
may  be  shown  by  evidence  outside  the  record, 
and  tbe  appeal  be  dismissed. , 

[Kd.  Note. — For  cases  in  point,  se*  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  {{  291^4,  ZIZS, 
3159.] 

2.  Sams  —  Newlt  Discovereb  Evidenob-- 
Controverted  Qitestion  of  Fact. 

Where  the  piirrhaser  of  Imps  sned  the 
seller,  bis  vendee,  and  a  carrier  for  specific  pi-r- 
fonnance  of  the  contract  a  motion  by  defend- 
ants, on  appeal  by  them  that  plaintiff  be  ordered 
to  satisfy  the  decree  could  not  be  granted,  on  tbe 
ground  that  after  the  argument  and  eubmiiwioii 
to  the  trial  court  plaintiff  and  the  8<-Iler  had 
settled  the  suhject  of  the  litigation  and  can- 
celed the  contract,  where  the  claim  was  contro- 
verted, so  as  to  involve  a  decifiion  of  fact 
8.  Specifto  Performance— DiLioENce. 

Where  a  contract  for  the  sale  of  hops  rfr 
quired  the  purchaser  to  make  advances  "about 
April  1st,"  and  March  2Sih  the  purcbasier  sent 
the  money,  but  on  the  3l»t  stopped  payment  of 
tbe  check,  writing  the  seller  that  the  payment 
bad  lieen  prenmture,  and  on  April  4th  and  for 
several  days  thereafter  the  purchaser  notified 
tbe  seller  that  the  former  was  ready  to  perform, 
there  was  no  such  laches  on  the  part  of  the 
purchaser  as  to  preclude  him  from  maintain- 
mg  a  suit  for  specific  performance. 

4.  Same— Alternative   Relief— Damaoes. 

Where  defendant,  in  a  suit  for  the  siiecifie 
performance  of  a  contract  of  sale,  disposes  of 
the  property  during  the  pendency  of  the  suit 
the  court  will  retain  jurisdiction  to  award  plain- 
tiff compensation  in  damages. 

[Ed.  Note. — For  cases  In  point  see  vol.  44, 
Cent  Dig.  Specific  Performance,  {{  412-4ia] 

5.  Same— Measure  of  Damages. 

In  Such  a  case  the  measure  of  damages  Is 
tbe  amount  that  plaintiff  would  have  t>een  en- 
titled to  in  an  action  at  law  for  breach  of  the 
contract. 

[Ed.  Note. — For  cases  in  point  see  voL  44, 
Cent  Dig.  Specific  Performance,  {  4iai 

6.  Sales  —  Bbeach  bt  Seixeb  —  Measttrb  or 
Damages. 

The  measure  of  damages  in  an  action  by 

the  purchaser  for  the  sellers  failure  to  perform 
is  the  value  of  the  property  at  the  time  of  Uie 

*Rebea)-iox  denied. 
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brcAcb,  less  what  plaintiff  was  to  pay,  with 
legal  interest. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent.  Dig.  Sales,  {$  1174-1181.] 

Appeal  from  Circuit  Court,  Marlon  County; 
William  Galloway,  Judge. 

Action  by  T.  A.  LIvesley  and  another,  do- 
ing business  as  T.  A.  Livesiey  &  Co.,  against 
John  Johnston,  Jr.,  and  others.  From  a 
judgment  in  faror  of  plaintiffs,  defendants 
appeal.    Affirmed. 

See  82  Pac.  834. 

On  September  5,  1902.  the  plaintiffs  and 
the  defendant  Johnston  entered  Into  a  con- 
tract  by  the  terms  of  which  Johnston  agreed, 
to  sell  and  deliver  to  the  plolntlfTs  and  they 
agreed  to  purchase  20.000  pounds  of  hops  at 
9%  cents  a  pound,  for  each,  of  the  years 
from  1903  to  1907,  inclusive,  such  hops  to  be 
grown  on  a  yard  leased  by  Johnston  from 
fYank  Chappelle  and  others.  The  plaintiffs 
agreed  to  advance  to  Johnston  on  or  before 
April  Ist  of  each  year  $336.  with  which  to 
pay  the  rent  of  the  yard,  and  $250  "on  or 
about  April.  May,  and  June,"  for  cultivating 
purposes,  and  at  or  during  piclcing  time  4hi 
cents  a  pound  for  picking  purjioses.  the  bal- 
ance of  the  purchase  price  to  be  paid  when 
the  hops  were  delivered  to  and  accepted  by 
the  plaintiffs.  The  contract  was  so  drawn 
that  the  advances  made  and  to  be  made  by 
the  plaintiffs  were  to  become  a  lien  upon  the 
liops.  Johnston  refused  to  deliver  the  hops 
for  the  year  1903,  and  on  the  24tb  of  Sep- 
tember this  suit  was  commenced  against 
Johnston,  Wolf  &  Son,  and  the  Southern 
Pacific  Company,  to  compel  a  specific  per- 
formance of  the  contract  and  to  restrain  and 
enjoin  the  sale  or  disposition  of  the  bops  or 
their  removal  from  the  JurI.«dlction  of  the 
court  In  their  complaint  plaintiffs  allege 
that  they  were,  and  are,  ready  and  willing 
to  perform  all  the  terms  and  conditions  of 
the  contract  on  their  part  and  tendered  and 
offered  to  make  the  advances  as  stipulated, 
but  that  Johnston  refused  to  accept  the  same 
and  early  in  the  year  1903  notified  them  that 
he  would  no  longer  be  bound  by  the  contract, 
and  would  not  deliver  the  hops  as  agreed  up- 
on; that  Johnston  is  Insolvent  and  wholly 
unable  to  answer  in  damages  for  a  breach 
of  the  contract  Wolf  &  Son  were  made  de- 
fendants on  the  ground  tbot  they  claimed  a 
lien  on  the  hops,  and  the  Southern  Pacific 
Company,  because  tlie  bops  bad,  prior  to  the 
commencement  of  the  suit,  been  delivered  to 
it  for  storage  and  transportation,  and  were 
then  In  Its  possession.  A  preliminary  In- 
junction was  Issued  as  prayed  for,  restraining 
the  defendants,  and  each  of  them,  from  sell- 
ing, disposing  of,  encumbering,  or  removing 
the  bops  from  the  jurisdiction  of  the  court 
but-  a  demurrer  to  the  complaint  was  sus- 
tained, and  a  decree  entered,  dismissing  the 
suit  and  dissolving  the  injunction.  From 
this  decree  an  appeal  was  taken,  and  the 
-cause  reversed  and  remanded  for  such 
Xortlier  proceedings   as   might  be   deemed 


proper.  Livesiey  ▼.  Johnston,  4.'>  Or.  30,  78 
Pac.  13.  046,  65  L.  R.  A.  783,  106  Am.  St 
Itep.  647.  After  the  mandate  had  been  re- 
turned to  the  court  below,  the  plaintiffs  filed 
a  supplemental  complaint,  setting  up  the 
commencement  of  the  original  suit  the  pre- 
liminary injunction,  the  motion  to  dissolve 
such  Injunction,  the  demurrer  to  the  com- 
plaint and  the  rulings  thereon,  the  appeal 
therefrom,  and  the  decision  on  such  appeal, 
and  averring  that  after  the  appeal  had  been 
taken  and  perfected  and  a  supersedeas  bond 
given,  the  defendant  Johnston,  for  the  pur- 
pose of  cheating  and  defrauding  the  plain-. 
tiff!<.  sold  the  hops  to  bis  codefendnnts.  Wolf 
&  Son.  who  caused  them  to  be  removed  from 
the  state  by  the  defendant  the  Soutliern  Pa- 
cific Company;  that  the  hops  were  bought 
by  Wolf  &  Son  and  removed  by  the  Southern 
Pacific  Company,  for  the  purpose  of  defeating 
any  decree  plaintiffs  might  re<%ver  In  the 
suit:  and  that  the  hops  so  disposed  of  and  re- 
moved from  the  state  were  of  the  value  of 
$5,000.  by  reason  whereof  plaintiffs  have  been 
damaged  and  defrauded  out  of  $3,100  over 
and  above  the  amount  they  agreed  to  pay 
therefor. 

The  defendant  Johnston  in  his  answer  ad- 
mits the  execution  of  the  contract  as  alleged, 
but  denies  that  plaintiffs  have  been  ready 
and  willing  to  perform  the  contract  on  their 
part,  or  that  they  tendered  or  offered  to  make 
the  advances  as  stipulated,  or  to  perform  any 
of  the  conditions  of  the  contract;  or  tbnt  he 
is  insolvent  or  unable  to  answer  In  damages 
for  breach  of  the  contract;  admits  that  he 
raised  20.000  pounds  of  hops  during  the 
year  1903,  which  be  delivered  to  the  Soutliern 
Pacific  Company,  for  his  codcfendants  Wolf 
&  Son;  but  denies  that  the  same  was  In  con- 
travention of  any  contractual  rights  of  the 
plaintiffs.  For  a  fiurther  and  separate  de- 
fense he  pleads  a  breach  by  the  plaintiffs 
of  the  stipulation  that  they  would  advance 
on  or  before  April  1st  of  each  year  monty 
with  which  to  pay  rent,  and  "on  or  about 
April.  May,  and  June."  money  for  cultivat- 
ing purposes,  by  alleging  that  on  or  about 
the  2d  of  April  they  notified  him  that  they 
would  refuse  to  pay  the  rent  or  make  the 
required  advances  or  deal  further  with  him 
under  the  contract;  that  defendant  was  with- 
out money  with  which  to  pay  the  rent  and 
was  in  great  peril  of  losing  his  lease  and 
suffering  great  and  irreparable  damage, 
and  therefore  Immediately  after  the  default 
of  the  plaintiffs  notified  them  that  he  had 
rescinded  the  contract  and  would  no  longer 
be  tMund  thereby;  that  in  order  to  preserve 
bis  rights  he  was  compelled  to,  and  did, 
borrow  of  the  defendants  Wolf  &  Son  money 
with  which  to  pay  the  rent,  and  entered  into 
a  contract  with  them  for  such  money  as 
might  tie  necessary  properly  to  cultivate, 
harvest  and  market  the  crop,  since  which 
time  he  has  had  no  contractual  relations 
whatever  with  the  plaintiffs;  that  up  to  the 
time  of  the  default  by  the  philutiffs,  he  was 
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ready  and  anxious  to  comply  with  the  con- 
tract on  his  part,  but  was  prevented  from  so 
doing  by  reason  of  the  refusal  of  the  plain- 
tiffs to  make  the  advances  to  him  as  stipu- 
lated, lie  also  alleges  that  be  is  solvent 
and  has  property  to  the  value  of  $8,200,  and 
Is  therefore  able  to  satisfy  on  execution  any 
Judgment  plaintiffs  may  secure  against  him 
for  breach  of  the  contract  The  defendants 
Wolf  &  Son  admit  the  execution  of  the  con- 
tract between  the  plaintiffs  and  Johnston, 
but  deny  all  other  allegations  of  the  com- 
plaint on  information  and  belief,  and  affirma- 
tively allege  that  on  or  about  April  3,  1903, 
they  loaned  Johnston  $336  with  which  to  pay 
the  rent  on  his  hopyard,  and  thereafter,  on 
May  10th,  entered  into  an  agreement  with 
him  to  advance  money  for  the  purposes  of 
cultivating,  piclving,  harvesting,  and  market 
ing  the  hops;  that  at  the  time  of  making 
such  advances  and  contract  they  believed,  in 
good  faith,  that  the  agreement  between  him 
and  the  plaintiffs  bad  been  lawfully  rescind 
ed  and  the  contractual  relations  terminated; 
that  in  pursuance  of  their  agreement  and 
contract  with  Johnston  they  have  advanced 
to  him  from  time  to  time  money  for  the  pur- 
poses of  cultivating,  harvesting,  and  market 
Ing  the  hops  amounting  in  the  aggregate  to 
the  sum  of  $1,818.49;  that  ofter  the  prelimi< 
nary  injunction  had  been  dissolved  they  pur- 
chased  the  hops  of  Johnston  in  good  faith, 
believing  they  bad  a  right  to  do  so,  and  paid 
him  therefor.  Johnston  and  Wolf  &  Son 
Joined  in  an  answer  to  the  supplemental 
complaint  in  which  tbey  admit  all  the  ma- 
terial matters  alleged  therein  except  that 
the  acts  charged  were  done  with  a  fraudu- 
lent purpose  or  design.  The  Southern  Pa- 
cific Company  answered  the  original  com- 
plaint denjring  a  part  of  the  allegations 
thereof  and  alleging  that  it  received  the  hops 
from  Johnston  for  Wolf  &  Son  as  a  ware- 
houseman and  common  carrrier  for  the  pur- 
poses of  storage  and  transportation  only, 
and  that  it  had  no  other  Interest  therein; 
that  at  the  time  the  preliminary  Injunction 
was  dissolved,  the  court  ruled  and  so  stated 
in  the  presence  of  counsel  that  it  could  re- 
move or  dispose  of  the  hops  as  it  might  see 
fit,  and  relying  on  the  order  dissolving  the 
preliminary  injunction  and  such  opinion 
and  ruling,  it  did  thereafter  on  or  about  the 

day  of  December,  1903,  deliver  the  hops 

to  Wolf  &  Son  upon  their  demand  and  that 
of  the  defendant  Johnston,  and  thereby 
parted  with  the  possession  and  control  there- 
of. The  plaintiffs  filed  replies  to  the  several 
answers  of  the  defendants  in  which  they 
deny  the  material  allegations  of  such  an- 
swers and  affirmatively  allege  that  on  March 
28,  1903,  they  mailed  to  the  defendant  John- 
ston their  check  on  Ladd  &  Bush,  bankers  of 
Salem,  fdr  the  sum  of  $336,  payable  to  the 
owners  or  lessors  of  tne  hopyard,  and  at  the 
same  time  a  check  for  $250,  payable  to  John- 
ston personally  on  account  of  advances  to  be 
made  by  them  on  their  contract;  that  on  the 


Slst  of  March,  they  observed  that  the  pay- 
ment of  the  $250  to  Johnston  was  premature, 
and  so  notified  him,  and  stopped  payment  of 
the  check  therefor,  but  not  the  check  in 
favor  of  the  owners  of  the  land  for  rent; 
that  no  objection  was  made  by  Johnston  at 
any  time  that  the  payment  of  the  advances 
was  made  by  checks  and  not  in  money;  that 
at  the  time  the  checks  were  drawn  and  at  all 
times  plalntifl's  bad  and  still  have  sufficient 
funds  in  Ladd  &  Bush's  bank  to  pay  such 
checks;  that  immediately  upon  the  rendition 
of  the  decree  dissolving  the  preliminary  in- 
junction, the  plaintiffs  appealed  and  served 
»nd  filed  an  undertaking  for  stay  of  execu- 
tion; that  the  sale  of  the  hops  by  Johnston 
to  Wolf  &  Son  was  made  after  such  appeal 
had  been  taken  and  perfected,  with  full 
knowledge  of  the  plaintiffs'  contention.  Up- 
on the  issues  thus  Joined  the  cause  was  tried 
and  decree  rendered  in  favor  of  plaintiffs 
and  against  the  defendants  Jointly  for  the 
sum  of  $2,500,  the  value  of  the  hops  at  the 
time  stipulated  for  their  delivery  by  John- 
ston to  the  plaintiffs  over  and  above  the 
price  which  plaintiffs  were  to  pay  therefor, 
with  interest  thereon  at  the  rate  of  6  per 
cent  per  annum  from  October  31,  1903^ 
From  this  decree  the  present  appeal  was 
taken. 

Geo.  G.  Bingham  and  A.  M.  Cannon,  for 
appellants.  W.  T.  Slater  and  Wirt  Minor, 
for  respondents. 

BEAN,  C.  J.  (after  stating  the  facts). 
After  this  appeal  had  been  perfected  the 
appellants  moved  for  an  order,  directing 
the  plaintiffs  and  respondents  to  satisty  the 
decree,  on  the  ground  that  after  the  case 
was  argued  and  submitted  to  the  trial  court 
and  while  It  was  under  advisement,  the 
plaintiffs  and  Johnston  voluntarily  settled 
the  subject-matter  of  the  litigation  and  can- 
celed the  contract  upon  which  the  suit  is 
based,  which  fact  was  concealed  and  sup- 
pressed by  the  plaintiffs  and  their  attorneys, 
and  was  not  luowu  to  the  defendants  or  the 
court  below  until  long  after  the  decree  had 
been  rendered.  This  is  an  appellate  court, 
constituted  and  organized  to  revise  and  cor- 
rect the  proceedings  of  the  trial  court,  when 
regularly  brought  before  It  by  appeal,  and 
has  no  original  Jurisdiction,  except  such  as 
may  be  incident  to  and  in  aid  of  its  appel- 
late powers,  Che  Gong  v.  Stearns,  16  Or. 
219,  17  Pac.  871.  Its  inquiry  is  ordi- 
narily confined  to  an  examination  of  the  rec- 
ord of  the  court  below  as  embodied  in  the 
transcript  but  where  the  appellant  has,  by 
some  act  of  his,  subsequent  to  the  rendi- 
tion of  the  Judgment  or  decree  appealed  from, 
waived  the  right  of  appeal  or  otherwise- ter- 
minated the  controversy,  such  fact  may  be 
shown  by  evidence  dehors  the  record,  and  the 
appeal  will  be  dismissed  because  there  Is 
no  longer  any  substantial  controversy  l>e- 
tween  the  parties.    Bhrntan  t.  Astoria  By. 
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Co.,  26  Or.  877,  38  Paa  306;  Moores  ▼. 
Moores.  36  Or.  261,  59  Paa  327.  But,  where 
the  relief  sought  is  based  on  newly  dis- 
covered evidence,  the  remedy  Is  not  by  mo- 
tion in  tills  court,  but  by  an  original  suit 
to  vacate  or  annul  the  decree.  Nessley 
V.  Ladd,  30  Or.  504,  48  Pac.  420;  Hilts  v. 
Ladd,  35  Or.  237,  58  Pac.  32;  McLeod  v. 
Lloyd,  45  Or.  67,  75  Pac.  702.  The  facts 
upon  which  the  motion  in  question  is  based 
are  in  the  nature  of  newly  discovered  evi- 
dence, and  the  inquiry  presented  involves 
the  consideration  and  decision  of  controvert- 
ed questions  of  fact  'Jl'he  plaintiffs  deny  that 
any  settlement  of  the  subject-matter  of  the 
litigation  was  ever  made  by  them  with  John- 
ston. This  question  cannot  be  tried  out  on 
ex  parte  aflSdavlts  in  this  court,  and  the 
defendants'  remedy,  if  any,  must  be  found 
in  some  other  proper  proceeding. 

The  contention  for  the  defendants  is  that 
a  court  of  equity  will  not  decree  a  specific 
performance  of  the  contract  In  suit  because 
(1)  the  plaintlCTs  have  acted  in  bad  faith 
and  have  l>een  guilty  of  such  laches  and  de- 
lay as  will  preclude  them  from  relief  In  equi- 
ty; (2)  the  defendant  Johnston  was  solvent 
at  the  commencement  of  this  suit  and  able 
to  respond  in  damages  for  a  breach  of  his 
contract  and,  therefore,  plaintiff  had  a  full 
and  complete  remedy  at  law;  and  (3)  the 
court  erred  In  allowing  interest  on  the  value 
of  the  hops  from  November,  1903,  the  time 
defendants  deprived  themselves  of  the  {)ower 
of  specifically  performing  the  contract  by 
selling  and  disposing  of  the  hops,  and  re- 
moving them  from  the  Jurisdiction  of  the 
court. 

On  the  first  point  the  argument  Is  that  al- 
though Johnston  may  be  bound  by  his  con- 
tract and  liable  in  an  action  at  law  for 
damages  for  a  breach  thereof,  the  plaintiffs' 
<-ondnct  has  been  such  that  they  are  In  no 
position  to  ask  the  aid  of  a  court  of  equity 
to  enforce  specific  performance  of  the  con- 
tract against  blm  or  the  other  defendants 
who  purchased  the  property  pendente  lite. 
If  the  plaintiffs  have  In  good  faith  compiled 
or  offered  to  comply  with  their  part  of  the 
contract,  and  Johnston  was  In  fact  insol- 
vent at  the  time  the  suit  was  commenced, 
their  right  to  a  specific  performance  as 
against  the  defendtints  Is  settled  by  the 
former  decision  which  has  become  the  law 
of  the  case.  Llvesley  v.  Johnston,  45  Or. 
.30,  70  Pac.  13,  94G,  05  L.  R.  A.  783,  100  Am. 
St.  Rep.  047.  We  are  only  to  Inquire,  there- 
fore, whether  the  evidence  shows  that  plain- 
tiffs have  In  good  faith  performed  or  offered 
to  perform  the  contract  on  their  part,  and 
whether  Johnston  was  in  fact  Insolvent  at 
the  time  the  suit  was  commenced.  By  the 
terms  of  the  contract  the  plaintiffs  were 
required  to  advance  to  Johnston  on  or  about 
April  1,  1903,  the  sum  of  $330,  with  which 
to  pay  the  rent  on  the  hopyard  occupied 
by  him,  $250  "on  or  about  April,  May,  and 
June,"  for  expenses  of  cultivating  the  hops, 


and,  "at  and  during  picking  time  of  Septem- 
ber," the  sum  of  4%  cents  a  pound  for  the 
expenses  of  picking.  In  compliance  with 
their  contract  the  plaintiffs  did,  on  March  28, 
1003,  send  to  Johnston  by  mall  their  check 
for  $336,  payable  to  the  owners  of  the  bop- 
yard,  and  another  check  for  $250,  payable 
to  Johnston  personally.  These  checks  were 
sent  In  a  letter  to  Johnston  at  Gervais,  his 
post  office  address,  as  stated  in  the  con- 
tract, but  did  not  reach  him  until  about  the 
1st  of  April.  On  the  30th  and  31st  of 
March,  and  before  the  receipt  of  the  letter 
containing  the  checks,  Johnston  started  from 
his  home  near  Gervais  to  Salem,  the  place 
of  business  of  the  plaintiffs,  to  obtain  from 
them  the  advances  as  stipulated.  Wliile  on 
his  way  and  in  the  town  of  Gervais,  he 
met  Roberts,  with  whom  he  had  some  con- 
versation, but  not  about  the  contract  In 
suit  While  traveling  from  Gervais  to  Salem 
on  the  train  Jolinston  and  Roberts  had  some 
controversy,  which,  soon  after  reaching  the 
station,  resulted  In  a  personal  encounter  be- 
tween them.  They  differ  as  to  the  cause 
and  nature  of  the  difficulty.  Roberts  says 
that  while  on  the  train  Johnston  approached 
him  and  said  he  was  not  going  to  live  up 
to  the  hop  contract  and  If  the  plaintiffs  made 
any  advances  thereunder  he  would  not  use 
the  money  for  the  purposes  stipulated  and 
that  the  plaintiffs  would  have  no  recourse  as 
he  was  insolvent  Johnston  testifies  that  aa 
the  train  approached  Salem  he  was  going 
through  the  cars,  "having  some  fun  with 
the  boys,"  and  Rot>erts  asked  him  why  he 
did  not  quit  drinking,  and  he  said  he  "would 
not  quit  for  anybody,  for  he  was  Iiaving  too 
much  fun";  that  after  the  train  arrived  at 
Salem  Roberts  again  remonstrated  with  hlui 
about  drinking  and  said  that  If  he  did  not 
quit  the  plaintiffs  would  not  advance  any 
money  imder  the  hop  contract;  that  he  In- 
formed Roberts  that  the  plaintiffs  were  "not 
the  only  men  on  the  beach,"  whereupon  Rob- 
erts struck  him  over  the  head  with  an  um- 
brella and  he  returned  the  blow  with  his 
fist;  that  he  returned  home  without  calling 
at  the  office  of  the  plaintiffs  because  he  was 
afraid  to  do  so.  On  March  31st,  the  day  of 
this  difficulty,  or  the  following  day,  the  plain- 
tiffs wired  the  bank  at  Woodburn,  with  which 
Johnston  did  business,  stopping  payment  on 
their  check  for  $250  In  Johnston's  favor  and 
at  the  same  time  wrote  him  that  they  had 
stopped  payment  on  the  check  because  in 
looking  over  the  contract  they  had  ascer- 
tained that  "the  advance  was  to  be  made  on 
or  about  April,  .May,  and  June,"  and  not 
on  April  1st  as  they  originally  supposed, 
but  that  they  would  "advance  the  money 
according  to  contract."  On  April  1st  and 
before  Johnston  received  this  letter  he  called 
at  the  bank  at  Woodburn  to  cash  the  chc<;ks 
previously  received  by  him  from  the  plain- 
tiffs, and  was  Informed  by  the  cashier,  a^  he 
testifies,  that  payment  of  the  checks  had 
l>een  stopped.    He   did   not,   however,  pre- 
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sent  either  of  the  checks,  or  request  to  see 
the  telegram  stopping  payment  on  them,  but 
Immediately  telephoned  the  defendants  Wolf 
&  Son  and  arranged  with  them  to  advance 
money  with  which  to  pay  the  rent  on  his 
hopyard.  On  the  next  day  he  returned  the 
two  checks  to  the  plaintiffs  and  notified 
them  that  he  had  elected  to  rescind  the  con- 
tract because  of  their  failure  to  comply  with 
Its  terras.  He  has  ever  since  refused  to 
recognize  the  plaintiffs'  rights  under  the  con- 
tract, although  they  notified  him  In  writing 
on  April  4th,  April  ICtb,  August  Slst,  and 
September  8th,  that  they  were  ready  and 
willing  to  comply  with  the  contract  and  to 
make  all  advances  stipulated  therein,  and 
did  on  April  4th  offer  in  writing  to  pay  the 
sum  of  $250  for  the  expenses  of  cultivation 
and  $336  with  which  to  pay  his  rent  On 
April  3d,  Johnston  borrowed  from  the  de- 
fendants Wolf  &  Son  money  for  rent  and  on 
the  10th  of  the  next  month  contracted  his 
hops  to  them  and  thereafter  received  from 
them  advances  from  time  to  time  to  pay 
the  expenses  of  cultivating  and  harvesting 
the  crop,  and  after  the  preliminary  Injunc- 
tion had  been  dissolved,  sold  the  hops  to 
them  and  they  were  shipped  out  of  the  state 
by  the  defendant  the  Southern  Pacific  Com- 
pany. 

It  thus  appears  that  platntiffs  tendered  to 
Johnston  the  rent  money  before  it  became 
due  and  were  at  all  times  ready  and  willing 
to  comply  with  their  contract  by  making  the 
stipulated  advances.  The  only  amount  due 
on  April  1,  1003,  was  the  rent  and  a  check 
sent  in  payment  of  It  on  March  28th  was  re- 
ceived by  Johnston.  No  objection  was  made 
because  the  money  was  sent  In  the  form  of  a 
check,  and  there  is  no  pretense  that  payment 
of  such  check  was  stopped  by  the  plaintiffs 
or  that  it  would  not  have  been  paid  bad  it 
been  presented.  The  advances  for  cultiva- 
tion were  to  be  made  "on  or  about  April. 
May  and  June,"  and  presumobly  as  the  same 
might  be  needed  for  the  purposes  stated.  Pay- 
ment was  stopped  of  the  $250  check  sent  for 
such  purpose  because  the  plaintiffs  believed 
the  money  was  not  then  due.  or  because  they 
supposed  from  Johnston's  conduct  that  be 
might  carry  out  his  threat  and  misapply  it. 
It  was  not  because  the  plaintiffs  did  not  in- 
tend to  comply  with  their  contract.  In  the 
letter  to  Johnston  in  reference  to  the  matter 
it  was  expressly  stated  that  the  advances 
would  be  made  "according  to  contract."  If 
the  plaintiffs  were  mistaken  as  to  the  proper 
interpretation  of  the  contract  and  the  money 
was  in  fact  due  on  the  1st  \Df  April,  a  failure 
to  make  the  advances  on  the  exact  day  speci- 
fied would  not  Justify  Johnston  in  rescinding 
the  contract  If  the  plaintiffs  were  willing  to 
make  such  advances  as  they  were  needed  for 
cultivating  purposes.  There  was,  therefore, 
no  such  laches,  delay,  or  misconduct  of  the 
plaintiffs  as  will  defeat  this  suit. 

Where  the  party  who  applies  for  the  specif- 
ic performance  of  a  contract  has  been  guilty 


of  laches  and  unreasonable  delay,  or  has  not 
acted  in  good  faith,  he  will  be  denied  relief. 
Creath  v.  Sims.  46  U.  S.  102,  12  L.  Ed.  110; 
Kinney  v.  Redden,  2  Del.  Ch.  46.  &4;  Benedict 
V.  Lynch,  1  Johns.  Ch.  (N.  Y.)  370.  7  Am.  Dec 
484 ; Conrad v.Llndley.  2CaI.173.  Butthiscase 
doesnotfall  within  this  rule.  Much  importance 
Is  given  to  the  personal  difficulty  and  en- 
counter between  Roberts  and  the  defendant 
Johnston,  but  In  our  opinion  it  has  but  little. 
If  any,  bearing  upon  the  merits  of  the  present 
controversy.  It  certa  inly  was  no  ground  for  the 
repudiation  of  the  contract  by  Johnston,  and 
It  does  not  appear  that  the  plaintiffs  refu.«ed 
to  perform  their  part  of  the  contract  on  tbat 
account  There  Is  no  evidence  that  the  plain- 
tiffs intended  to  repudiate  the  contract  be- 
cause of  this  difficulty.  It  may  be  that  on 
account  of  Johnston's  conduct  Roberts  gave 
the  terms  of  the  contract  a  stricter  and  more 
technical  construction  than  be  otherwise 
would  have  done,  and  stopped  payment  on 
the  check  for  advances  because  It  was  not 
then  due,  but  It  Is  clear  that  be  did  not  In- 
tend to  make  further  advances.  If  the  plain- 
tiffs bad  designed  to  repudiate  the  contract 
and  not  to  be  further  bound  by  It,  they  most 
certainly  would  have  stopped  payment  on  the 
check  for  rent  as  well  as  the  one  for  ad- 
vances. The  only  security  they  had  for  the 
payment  of  either  was  the  hop  contract,  and 
the  right  to  deduct  the  several  amounts  from 
the  stipulated  price  of  the  hops.  It  may  be 
that  Johnston  supposed  when  Informed  by  his 
banker  that  payment  of  the  check  bad  been 
stopped  that  the  plaintiffs  Intended  not  to 
be  further  bound  by  their  contract  He  made 
no  inquiry,  however,  to  ascertain  -  the  truth 
of  the  matter  but  Immediately  entered  into 
negotiations  with  his  codefendants  Wolf  & 
Son  for  money  with  which  to  pay  the  rent 
and  the  expenses  of  cultivating  and  harvest- 
ing his  bop  crop,  and  on  the  next  day  at- 
tempted to  rescind'  the  contract  It  is  undis- 
puted from  the  testimony  that  Job  n'<ton  was 
mistaken  if  be  entertained  the  opinion  that 
plaintiffs  did  not  Intent  to  comply  with  their 
contract  and  clearly  his  mistake  did  not  jus- 
tify him  in  repudiating  It  and  Is  no  defense 
to  the  relief  sought  by  the  plaintiffs  In  this 
suit 

On  the  question  of  Johnston's  solvency  but 
little  need  be  said.  At  the  time  thi»  suit  was 
commenced  he  had  no  property  outside  of  the 
hop  crop  of  1903,  which  is  the  subject-matter 
of  this  controversy,  and  cannot  be  considered 
In  determining  the  question  of  his  solvency 
as  it  affects  the  Jurisdiction  of  the  court  to 
enforce  specific  performance  of  the  contract 
except  a  lease  of  the  hopyard  for  the  years 
1004,  1905,  1906,  and  1907,  and  a  house  and 
20  acres  of  land  worth,  as  he  testifies,  about 
$1,500.  The  lease  was  of  an  uncertain  value 
and  contained  a  stipulation  that  it  should  not 
be  assigned  or  sublet  without  the  consent  of 
the  lessors,  and  it  is  doubtful  whether  it 
could  be  seized  or  sold  on  execution  at  all. 
The  other  property  was  probably  a  homestead 
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and  not  subject  to  seizure  ana  sale  under  ex- 
ecution. B.  &  C.  Comp.  $  221.  So  that  It  is 
perfectly  clear  tbnt  au  action  at  law  against 
Jobnston  for  breach  of  bis  contract  would 
have  been  an  inadequate  remedy. 

Interest  was  allowed  by  the  court  below, 
not  as  such,  but  as  damages.  The  plead- 
ings and  evidence  show  that  the  hops  were 
In  the  possession  of  the  defendants  at  the 
time  this  suit  was  commenced,  but  that 
dnring  its  pendency  Johnston  and  the  defend- 
ants Wolf  &  Son,  who  purchased  the  hops  of 
bim,  and  the  Sontbem  Pacific  Company, 
shipped  them  ont  of  the  state  so  that  it  is 
not  possible  for  them  now  to  specifically  per- 
form the  contract.  And  where  defendants 
thus  deprive  themselves  of  the  power,  daring 
the  pendency  of  a  suit  for  specific  perform- 
ance, to  perform  the  contract  specifically, 
the  court  wi41  retain  jurisdiction  to  award 
the  plaintiffs  compensation  in  damages. 
Waterman,  Spec.  Perf.  {  617;  Milkman  v. 
Ordway,  106  Mass.  232.  And  the  measure  of 
damages  in  such  case  Is  the  amount  the  plain- 
tiff would  have  been  entitled  to  recover  In 
an  action  at  law  for  breach  of  the  contract, 
which,  In  this  Instance,  is  the  value  of  the 
hops  at  the  time  of  the  breach,  less  what  the 
plaintiffs  were  to  pay  for  them,  with  legal 
interest  thereoa  1  Sutherland,  Damages  (3d 
Ed.)  8  105. 

It  follows  that  the  decree  of  the  court  be- 
low must  be  affirmed,  and  It  Is  so  ordered. 


(48  Or.  2S9) 

GOODNODGH  MKRCANTILE  CO.  v.  GAL- 
LOWAY et  al. 

(Supreme  Court  of  O'-pgon.    .Tnn.  f>.  lOOC.    On 
Rphearing,  March  20,  1006.) 

1.  Bankbdptcy— Rights  of  Tbdstbe— Pbop- 

EBTT  TN  Custody  op  Law. 

Thoujfh  the  sheriCf  was  in  possrsslon  of 
property  by  virtue  of  a  writ  of  nttnohmpnt 
when  the  debtor  was  ndjudfspd  a  bankrunt,  the 
tnistee  of  the  bankrupt's  estate,  on  qualifying, 
berame  vested  with  the  legal  title  to  the  prop- 
erty. 

[Ed.  Note. — For  cases  in   point,  see  vol.  6, 
Cent.  Dig.  Bankruptcy,  $  237.] 

Z  Evidence— Pbesumpttons — Oittciai,  Acts. 
It  must  be  assume*!,  in  the  absence  of  any 
evidence,  tint  a  trustee  in  bankruptcy  im- 
mediately took  possession  of  the  property  of  the 
bankrupt. 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  }   105.] 

3.  CouBTS— Consent  of  Pabttes  as  to  Jubis- 
DicioN  of  Subject-Matteb. 

Where  the  state  court  has  no  Jurisdiction 
of  the  subject-matter  of  an  action  against  a 
trustee  in  bankruptcy,  the  trustee,  by  answer- 
ing and  prnying  for  affirmative  relief,  cannot 
confer  jurisdiction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  13, 
Cent.  Dig.  Courts,  U  75-70.] 

4.  Pleading— Objections  to  Btn.iNO  on  De- 

MUBRER— WaIVEB    BY  PLEADING   OVEB. 

Error  in  overruling  a  demurrer  on  the 
ground  of  want  of  jurisdiction  of  the  cau«e  of 
action  is  not  waived  by  answering  over. 

[Ed.  Note.— For  cases  in   point,  see  voL  39, 
Cent.  Dig.  Pleading,  §!  1403-1400.] 


On  Rehearing. 

5.  Baneruptct— Actions  Against  Tbustee— 

BUBDEN  OF'  PBOOF. 

In  a  suit  to  foreclose  an  equitable  lien  on 
the  property  of  a  bankrupt,  the  trustee  in 
bankruptcy  having  alleged  that  the  possession 
of  the  pi-operty  attached  for  the  bankrupt's  debt 
was  delivered  to  such  trustee,  and  this  averment 
being  denied  in  the  reply,  tlie  burden  of  prov- 
ing the  issue  was  on  the  trustee. 

6.  Evidence— Hearsay. 

A  deputy  sheriff  being  asked  whether  he 
turned  over  certain  property  to  a  trustee  in 
bankruptcy,  his  answer,  "I  did  not  turn  over 
myself,  but  the  record  of  the  office  show  that 
it  was,"  was  inadmissible  as  hearsay. 

7.  PiXADINO— DEiECTS     IN     COMPLAINT  —  DE- 
FECTIVE Answeb. 

In  an  action  against  a  trustee  in  bank- 
ruptcy to  enforce  an  equitable  lien  on  the  prop- 
erty of  the  bankrupt,  the  complaint  stating  that 
the  trustee  in  bankruptcy  claimed  the  right  to 
take  possession  of  the  property  and  to  sell  the 
same,  though  a  defective  statement,  was  entitled 
to  all  intendments  after  answer,  and  was  tanta- 
mount to  an  allegation  that  on  the  day  when 
the  action  was  commenced  the  trustee  had  not 
taken  possession  of  the  property. 

8.  Bankbuptct*— Attachment— Pbiorities. 

Under  Bankr.  Act  July  1,  1898.  c.  541, 
jl  07,  subd.  "f,"  30  Stat.  504  [U.  S.  Comp.  St 
1001,  p.  34501,  providing  thnt  all  attachments 
against  a  person  who  is  insolvent  at  any  time 
within  four  months  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy  aftainst  him  shall  be  deemed 
null  and  void  in  case  he  is  adjudged  a  bankrupt, 
and  the  property  affected  shall  be  deemed  wholly 
discharged  therefrom  and  shall  pass  to  the 
trustee,  a  seizure  under  attachment  within  four 
months  prior  to  the  filing  of  the  petition  and  ad- 
judication in  bankruptcy  was  discharged  there- 
by, in  the  absence  of  an  order  preserving  the 
lien  of  the  attachment 

9.  Same— Actions  Against  Tbustee— Jubis- 
DiCTioN— State  Coubts. 

Under  Bankr.  Act  Julv  1.  1808.  c.  641, 
S  21,  subd.  "e"  30  Stat  552  [U.  S.  Comp.  St 
1901,  p.  34301,  providing  that  a  certified  copy 
of  an  order  approving  the  l>ond  of  a  trustee  in 
bankruptcy  affords  conclusive  evidence  of  the 
transfer  of  the  bankrupt's  title  to  the  unez- 
empt  property,  the  title  to  such  property  be- 
comes vrsted  in  the  trustee  when  the  under- 
taking is  confirmed  by  the  federal  court,  and 
thereafter  the  state  court  has  no  jurisdiction 
of  an  action  against  him  to  establish  an  equita- 
ble lien  against  the  property,  regardless  of 
whether  It  wns  in  possession  of  rae  trustee  at 
the  time  the  suit  was  instituted  or  in  posses- 
sion of  the  sheriff  under  an  attachment  is- 
sued from  a  state  court 

10.  ConRTS  —  Jubisdiction  —  Waiveb  oi  Ob- 
jection. 

In  nn  action  against  a  trustee  in  bank- 
ruotcy,  defendant  appeared  and  demurred,  chal- 
lenging the  jurisdiction  of  the  state  court  over 
the  subject-matter.  When  his  drmurrcr  was 
overruled  he  sought  by  answer  to  secure  the 
j)roperty  involved  for  the  benefit  of  the  creJitors. 
Held,  that  he  did  not  waive  objection  to  the 
jurisdiction. 

Appeal  from  Circuit  Court,  Union  County; 
Robert  Eakin,  Judge. 

Action  by  the  Goodnough  Slercantiie  Com- 
pany against  Cecil  Galloway,  trustee  in 
bankruptcy  of  G.  W.  Back,  and  another. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

This  Is  a  suit  to  foreclose  an  equitable  lien 
on  personal  property.  It  appears  that  on 
September   1,   19U2,   the   defendant  O.   W. 
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Buck  was  the  owner  of  a  sawmill,  and,  hav- 
ing secured  the  timber  on  certain  premises 
belonging  to  others,  It  Is  alleged  he  verbally 
agreed  to  give  to  the  plaintiff,  a  private 
corporation,  a  Hen  upon  such  timber  and  up- 
on the  logs  and  lumber  cut  and  manufac- 
tured therefrom  as  security  for  money  and 
supplies  to  be  furnished  by  it  to  enable  him 
to  operate  his  mill.  He  also  entered  into 
a  contract  with  the  Elgin  Lvunber  Company, 
January  23,  1903,  for  the  sale  of  the  lumber 
which  he  might  manufacture  that  year,  the 
prices  agreed  upon  therefor  to  be  paid  month- 
ly as  the  lumber  was  delivered.  lie  executed 
to  plaintiff,  January  31,  1003,  and  February 
28th  of  that  year,  written  Instnuncnts 
purporting  to  sell  to  It  332,100  feet  and 
145,600  feet  of  logs,  respectively,  at  ?2.50 
per  thousand,  each  memorandum  stating  that 
It  was  given  as  collateral  security;  but 
these  Instruments  were  not  acknowledged 
or  certified,  so  as  to  be  entitled  to  record. 
An  accounting  was  had  between  plaintiff 
and  Buck  April  16,  1003,  and  there  was 
fotmd  to  be  due  to  it  $3,850,  for  which  sum 
he  executed  bis  promissory  note  payable  on 
demand,  and  at  the  same  time  gave  It  a  writ- 
ten order  on  the  Elgin  Lumber  Company  to 
pay  plaintiff  all  money  due  on  the  sale  of 
lumber,  which  order  was  accepted,  though 
no  lumber  had  been  delivered.  Buck  assign- 
ed to  plaintiff.  May  2,  1903,  all  his  Interest  in 
the  timber  which  he  bad  secured.  The  de- 
fendant the  First  Bank  of  Elgin,  a  corpora- 
tion, commenced  an  action  against  Buck  In 
the  circuit  court  of  the  state  of  Oregon  for 
Union  county.  May  7,  1903,  to  recover  the 
sum  of  $2,084.03,  and,  having  sued  out  a  writ 
of  attachment,  the  sheriff  of  that  county,  In 
pursuance  thereof,  seized  all  the  logs  and 
lumber  owned  by  Buck,  and  also  took  posses- 
sion of  his  mill  under  the  terms  of  a  chattel 
mortgage  thereon.  The  creditors  of  Buck 
having  filed  a  petition  in  the  United  States 
District  Court  for  the  District  of  Oregon, 
such  proceedings  were  had  therein  that  he 
Tas  adjudged  a  bankrupt,  and  the  defendant 
Cecil  Galloway  was  appointed  and  duly 
qualified  as  trustee  of  the  bankrupt's  estate. 
The  plaintiff  herein  presented  to  the  referee 
In  bankruptcy  Its  verified  claim,  evidenced  by 
the  promissory  note,  and  an  account  for 
money  and  supplies  furnished  to  Buck  after 
the  execution  of  such  note,  asserting  that  it 
held  a  lien  on  the  timber,  logs,  and  lumber 
as  security  therefor,  and  stating  that  It  was 
entitled  to  the  immediate  possession  of  such 
property  to  dispose  of  It  In  payment  of  Its 
demand.  This  suit  was  thereafter  in- 
stituted in  the  circuit  court  of  the  state  of 
Oregon  for  Union  county;  the  complaint  stat- 
ing the  facts  a^  hereinbefore  detailed  in 
respect  to  the  right  of  an  equitable  lien  upon 
such  property,  and  averring  that  Galloway, 
as  trustee,  was  claiming  the  right  to  take 
possession  of  the  property  to  sell  it,  and,  un- 
less restrained,  he  would  do  so,  thereby  de- 
priving plaintiff  of  its  lien.    An  injunction 


was  thereupon  issued  out  of  the  state  court. 
restraining  the  trustee  in  bankruptcy  from 
disposing  of  the  property.  The  defendants 
Galloway  and  the  First  Bank  of  Elgin 
separately  demurred  to  the  complaint,  on  the 
ground,  Inter  alia,  that  the  court  did  not 
have  jurisdiction  of  the  subject-matter  of  the 
suit;  but,  the  demurrers  having  been  over- 
ruled, these  defendants  separately  answered, 
denying  the  material  allegations  of  the  com- 
plaint, and  averring  that  such  bank  by  its 
attachment  secured  a  lien  upon  the  logs  and 
lumber  so  seized,  which  they  severally  prayed 
might  be  decreed  to  be  prlM*  to  all  other 
incumbrances.  The  allegations  of  new  mat- 
ter in  the  answers  having  been  put  in  issue 
by  the  replies,  the  cause  was  referred,  and 
from  the  testimony  taken  the  court  made 
findings  of  fact  and  ot  law,  establishing 
plaintiff's  equitable  lien,  and  decreeing  a 
forecloBiu-e  thereof  for  the  sum  due  from 
Buck;  and  Galloway  and  the  First  Bank  of 
Elgin  appeal. 

F.  S.  Ivanhoe  and  J.  D.  Slater,  for  appel- 
lants.   W.  M.  Ramsey,  for  respondent. 

MOORE,  J.  (after  stating  the  facts).  The 
question  presented  by  this  appeal  is  whether 
or  not,  after  an  adjudication  of  bankruptcy, 
a  suit  can  be  maintained  in  a  state  court 
by  a  third  person  against  a  trustee  in  bank- 
ruptcy to  foreclose  a  lien  upon  personal 
property  belonging  to  the  bankrupt's  estate. 
The  pleadings  do  not  state  who  was  in  posses- 
sion of  the  logs  and  lumber  in  question  when 
this  suit  was  Instituted.  The  testimony 
shows,  however,  that  Buck  had  possession 
of  such  property  until  it  was  seized  in  pur- 
suance of  the  writ  of  attachment  Issued  in 
the  action  of  the  First  Bank  of  Elgin  against 
him,  when  the  sheriff  of  Union  county  secur- 
ed the  possession  thereof.  A  trustee  In  bank- 
ruptcy upon  bis  appointment  and  qualifica- 
tion becomes  vested  by  operation  of  law  witb 
the  title  to  all  unexempt  property  of  the 
bankrupt,  and  is  authorized  to  avoid  any 
transfers  by  the  latter  of  his  property  which 
a  creditor  of  such  bankrupt  might  have  set 
aside,  and  he  may  recover  the  property  so 
transferred,  or  Its  value,  from  the  person  to 
whom  it  was  assigned.  Unless  such  person 
was  a  bona  fide  holder  for  value  prior  to  the 
date  of  the  adjudication  of  bankruptcy. 
Act  July  1,  1808,  c.  541,  30  Stat.  565,  566.  » 
70,  subds.  "a,"  "e,"  [U.  S.  Comp.  St  1901, 
p.  3451,  3452].  The  filing  of  a  petition  in 
bankruptcy  Is  in  effect  a  notice  that  the 
unexempt  property  of  the  person  named 
therein  as  having  committed  an  act  of  bank- 
ruptcy may  be  seized  and  the  proceeds  arising 
from  the  sale  thereof  applied  in  payment  of 
his  debts,  and  such  petition  is  also  a  warning 
to  all  persons  not  to  meddle  with  such 
property,  the  title  to  which,  upon  an 
adjudication  in  bankruptcy,  vests  in  the 
trustee  when  qualified,  whereby  he  secures 
the  actual  or  acquires  the  constructive  pos- 
session, thereby  bringing  the  properly  ap- 


Digitized  by 


Google 


Or.) 


GOODNOUGH  MERCANTILE  CO.  ▼.  GALLOWAY. 


1051 


pllcable  to  the  poyment  of  debts  Into  the 
jurisdiction  of  the  bankruptcy  court.  Muel- 
ler V.  Nugent,  184  D.  S.  1,  22  Sup.  Ct  2(59, 
46  L.  Ed.  405;  Moore-Scbaffer  Shoe  Co.  ▼. 
Billings  (Or.)  80  Pac.  422.  Though  the 
bberiff  of  Union  county  was  in  possession  of 
the  logs  and  lumber  in  controversy,  July  13, 
1903,  when  Buck  was  adjudged  a  bankrupt, 
the  defendant  Galloway,  as  trustee  of  the 
bankrupt's  estate,  having  qualifled  before 
this  suit  was  instituted,  he  became  vested 
with  the  legal  title  to  such  property,  and. 
Invoking  the  disputable  presumption  that 
ofl9claI  duty  has  been  regularly  performed  (B. 
&  0.  Comp.  S  788.  subd.  15),  it  must  be 
assumed,  in  the  absence  of  any  evidence  on 
the  subject,  that  the  trustee  Immediately 
took  possession  of  the  logs  and  lumber. 

In  controversies  relating  to  concurrent 
jurisdiction  the  rule  Is  elementary  that  the 
court  which  first  acquires  authority  to  bear 
and  determine  the  merits  of  the  case  retains 
It  for  all  purposes.  Farmers'  Loan  &  Trust 
Co.  v.  Lake  Street  Hy.  Co.,  177  U.  a  53,  20 
Sup.  Ct  664.  44  L.  Ed.  667;  Louisville  Trust 
Co.  y.  Comlngor,  184  U.  S.  18,  22  Sup.  Ct  293, 
43  L.  Ed.  413;  McFarlan  Carriage  Co.  v. 
Wells.  99  Mo.  App.  641,  74  S.  W.  878.  In 
construing  the  provisions  of  the  bankruptcy 
act  of  July  1,  1898,  the  Supreme  Court  of 
the  United  States  held  that  a  trustee  In  bank- 
ruptcy was  not  authorized  to  maintain  a 
plensry  suit  in  the  United  States  District 
Court  having  jurisdiction  of  the  bankruptcy 
proceedings  to  set  aside  alleged  fraudulent 
transfers  of  property  made  by  the  bankrupt 
to  third  parties.  In  fraud  of  the  rights  of 
creditors,  before  the  institution  of  bankruptcy 
proceedings,  unlc.«»  such  parties  as  proposed 
defendants  voluntarily  appeared  and  consent- 
ed thereto.  Bardes  v.  Hawarden  Bank,  178 
U.  8.  524.  20  Sup.  Ct  1000,  44  L.  Ed.  1175. 
The  justice  who  wrote  the  opinion  In  that 
case  also  on  the  same  day  handed  down 
another  to  the  eCTect  that  after  an  adju- 
dication in  bankruptcy  an  action  of  replevin 
In  a  state  court  could  not  be  commenced  or 
maintained  against  the  bankrupt  to  recover 
property  in  the  possession  of  and  claimed  by 
the  bankrupt  at  the  time  of  that  adjudication 
and  In  the  possession  of  a  referee  in  bank- 
ruptcy at  the  time  when  the  action  of 
replevin  was  begun,  and  that  the  District 
Court  of  the  United  States,  sitting  in  bank- 
ruptcy, had  jurisdiction  by  summary  pro- 
ceedings to  compel  the  return  of  the  property 
seized.  White  v.  Schloerb,  178  U.  S.  542, 
20  Sup.  Ct  1007,  44  L.  Ed.  1183. 

After  these  decisions  last  referred  to  were 
rendered,  thebankruptact  of  July  1, 1808,  was 
amended  in  certain  particulars.  Act  Feb.  5, 
1903,  c.  487,  32  Stat  707  [U. S.  Comp.  St  Supp. 
1905,  p.  682].  In  Whitney  v.  Weuman,  108  U. 
8.  539,  25  Sup.  Ot.  778,  49  L.  Ed.  1157,  Mr. 
Justice  Day,  referring  to  the  opinion  reported 
In  178  U.  S.  524.  20  Sup.  Ct.  1000,  i.4  L.  Ed. 
1175,  and  considering  Its  applicability  to  sub- 
divisioa  7  of  section  2  of  the  bankruptcy  act 


of  1898,  says:  "This  case  (Bardes  ▼.  Bank) 
did  not  determine  the  right  of  the  district 
court  to  entertain  jurisdiction  of  a  proceed- 
ing having  in  view  tbe  adjudication  of  rights 
In  or  liens  upon  property  which  came  into 
tbe  possession  of  the  bankruptcy  court  as 
that  of  the  bankrupt  tbe  right  to  proceed 
concerning  which  would  seem  to  be  broadly 
conferred  In  the  section  of  the  bankruptcy 
act  above  quoted."  Further  In  the  opinion, 
after  commenting  upon  the  effect  of  other 
decisions  rendered  by  the  Supreme  Court 
of  the  United  States,  it  is  also  observed: 
"We  think  tbe  result  of  these  cases  Is,  In 
view  of  the  broad  powers  conferred  in  sec- 
tion 2  of  the  bankrupt  act,  authorizing  tbe 
bankruptcy  court  to  cause  the  estate  of  the 
bankrupt  to  be  collected,  reduced  to  money 
and  distributed,  and  to  determine  controver- 
sies In  relation  thereto,  and  bring  in  and 
substitute  additional  parties  when  necessary 
for  the  complete  determination  of  a  matter 
In  controversy,  that  when  the  property  has 
become  subject  to  tbe  jurisdiction  of  the 
bankruptcy  court  as  that  of  the  bankrupt 
whether  held  by  him  or  for  him,  jdrlsdictlon 
exists  to  determine  controversies  in  relation 
to  the  disposition  of  the  same  and  the  ex- 
tent and  character  of  liens  thereon  or  rights 
therein."  In  Truda  ▼.  Osgood,  71  N.  H.  185, 
51  Atl.  C33,  which  was  an  action  of  trover 
instituted  In  a  state  court  against  a  trustee 
In  bankruptcy  for  the  alleged  conversion  of 
certain  property,  taken  in  possession  by  tbe 
trustee  in  bankruptcy  as  a  part  of  the  bank- 
rupt's estate,  it  was  held  that  a  state  court 
had  concurrent  jurisdiction  of  an  action  to 
determine  the  title  to  such  property.  In  de- 
ciding that  case,  Mr.  Chief  Justice  Blodgett 
speaking  for  tbe  court  says:  "Tbe  question 
raised  by  tbe  agreed  facts  Is  not  one  of 
jurisdiction,  but  title.  The  plalntlETs  action 
Is  not  one  of  replevin,  but  of  trover.  It 
concerns,  not  tbe  judicial  custody  or  lawful 
possession  of  the  property  In  controversy,  but 
only  the  trial  of  the  title  to  It  The  juris- 
diction conferred  on  the  federal  courts  In 
actions  of  this  character  between  trustees 
In  bankruptcy  and  strangers  to  tbe  bank- 
ruptcy proceedings  is  not  exclusive;  but 
on  the  contrary,  it  Is  well  settled  that  In  all 
questions  of  title  to  property  derived  through 
such  proceedings  the  state  courts  have  con- 
current jurisdiction."  If  It  be  assumed  that 
tbe  case  last  cited  correctly  states  tbe  law, 
the  rule  announced  is  not  controlling  herein ; 
for  in  the  case  at  bar  the  right  to  the  pos- 
session of  the  logs  and  the  lumber,  and  not 
the  title  thereto.  Is  involved. 

It  is  Insisted  by  plaintiff's  counsel  that 
the  demurrer  of.  tbe  defendant  Galloway 
having  been  overruled,  he  answered  over, 
praying  for  afflrmatlve  relief,  thereby  con- 
ferring jurisdiction  of  the  subject-matt» 
upon  the  state  court  If  the  principle  con- 
tended for  should  be  recognized  as  a  rule  of 
practice^  it  would  necessarily  follow  that  « 
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trustee  In  bankruptcy,  by  appearing  as  a 
party  In  a  state  court  in  a  suit  or  action  in- 
rolvlng  the  right  to  the  possession  of  the 
bankrupt's  property  in  the  custody  of  the 
United  States  District  Court,  could  deprive 
the  latter  tribunal  of  Jurisdiction,  notwith- 
standing It  bad  secured  possession  of  the 
bankrupt's  estate  before  the  Jurisdiction  of 
the  state  court  had  been  invoked.  Though 
parties  to  suits  and  actions,  who  are  sul  Juris, 
may  voluntarily  waive  Jurisdiction  of  their 
persons,  tliey  cannot  confer  Jurisdiction  of 
the  subject-matter  which  always  depends  up- 
on a  valid  grant  of  power  by  the  legislative 
department.  The  answers  of  the  defendants, 
though  praying  for  affirmative  relief,  were 
InefTectunl  to  confer  upon  the  state  court 
power  to  hear  and  determine  the  controversy 
Involved  herein,  after  the  federal  court  had 
secured  Jurisdiction  of  the  res.  This  suit 
not  having  been  begun  until  after  the  ad- 
judication of  bankruptcy,  the  state  court 
could  not  secure  Jurisdiction  of  the  property 
belonging  to  the  bankrupt's  estate,  the  title 
to  which  was  vested  In  the  trustee  who  was 
also  In  the  possession  thereof;  and  hence 
an  error  was  committed  in  overruling  the 
demurrer,  which  error  was  not  waived  by 
answering  over 

It  follows,  from  these  considerations,  that 
the  appellants'  demurrers  should  be  sustain- 
ed, the  decree  of  the  lower  court  reversed, 
the  injunction  dissolved,  and  the  suit  dis- 
missed. 

On  Rehearing. 

A  petition  for  a  rehearing  having  l)een  filed 
by  plaintiff's  counsel,  we  will  consider  only 
a  few  matters  stated  therein,  deeming  those 
treated  decisive  of  the  questions  presented. 

The  transcript  shows  that  this  suit  was 
commenced  August  3,  1003,  the  complaint 
stating  that  the  defendant  Buck  was  ad- 
judged a  bankrupt  by  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon  on 
June  13tb  of  that  year;  that  the  defendant 
Galloway  was  elected  trustee  of  the  bank- 
rupt's estate  on  the  22d  day  of  the  next 
month,  and,  having  duly  qualified,  be  was 
discharging  the  trust  devolving  upon  him. 
It  Is  further  alleged  that  the  trustee  claims 
the  right  to  take  possession  of  all  the  timber, 
saw  logs,  and  lumber  belonging  to  such  es- 
tate and  to  sell  the  same,  thereby  depriving 
plaintiff  of  Its  equitable  lien  thereon,  and 
that  he  will  do  so  unless  restrained  by  order 
of  court  It  Is  also  stated  that  all  of  Buck's 
property,  subject  to  plaintiff's  lien.  Is  Insuf- 
ficient to  secure  the  payment  of  the  sum  due 
on  account  thereof.  The  answer  of  the  de- 
fendant Galloway  denies '  the  material  al- 
legations of  the  complaint,  except  sucb  as 
are  admitted,  and  concedes  that  the  sheriff 
of  Union  County  seized  Buck's  logs  and  lum- 
ber under  a  writ  of  attachment  Issued  May 

7,  1003,  and  held  the  same  until  about  the 

day  of  July,   1003,   when  upon  a  demand 


therefor  such  property  was  delivered  to  the 
trustee,  who  holds  the  logs,  but  that  the 
lumber  bad  been  sold  pursuant  to  stipula- 
tion of  the  parties  hereto  that  the  money 
received  therefor  should  be  treated  as  the 
property.  It  is-  further  stated  that  on  Octo- 
ber 3,  1903,  by  consideration  of  the  circuit 
court  of  the  state  of  Oregon  for  Union  county. 
Judgment  was  rendered  against  Buck  for  the 
sum  demanded  in  the  action  instituted 
against  him  May  7,  1903,  by  the  defendant 
herein  the  First  Bank  of  Elgin,  and  that  the 
property  so  attached  was  ordered  to  be  sold 
and  tbe  proceeds  arising  therefrom  applied 
In  payment  of  such  Judgment;  tlint  the 
trustee  is  entitled  to  the  possession  of  tlie 
attached  property  and  to  the  proceeds  of  the 
sale  of  a  part  thereof,  for  the  purpose  of 
administering  the  same  under  the  bankrupt 
laws  of  the  United  States.  The  prayer  of 
tbe  answer  Is  for  a  decree  that  sucb  attactt- 
ment  be  declared  a  valid  lien  In  tbe  trustee's 
favor  and  that  plalntlflTs  claim  be  beld  in- 
valid. The  material  allegations  of.  new  mat- 
ter In  such  answer  were  denied  in  the  reply. 

The  trustee  in  bankruptcy  having  alleged 
that  tbe  possession  of  the  logs  and  lumber 
so  attached  was  delivered  to  him,  which  aver- 
ment was  denied  in  tiie  reply,  tbe  burden 
of  proving  the  Issue  was  imposed  upon  blm. 
T.  B.  Johnson,  a  deputy  sheriff  of  Union 
county,  as  defendants'  witness,  testified  that 
In  the  action  Instituted  by  tbe  First  Bank 
of  Elgin  against  Buck  he  attached  the  let- 
ter's logs  and  lumber  May  8,  1903.  and  placed 
tbe  same  in  charge  of  a  keeper,  and  was 
asked  if  he  knew  whether  or  not  sucb  proj^ 
erty  was  delivered  to  tbe  trustee  In  bank- 
ruptcy, to  which  be  replied :  "I  did  not  turn 
It  over  myself,  but  the  records  of  the  office 
show  that  It  was."  Plaintiffs  counsel  moved 
to  strike  out  that  part  of  the  answer  relating 
to  what  tbe  records  of  tbe  sheriff's  office 
disclosed,  on  tbe  ground  that  the  same  was 
hearsay;  but,  as  the  testimony  was  taken 
before  a  referee,  no  ruling  was  made  thereon. 
The  testimony  so  objected  to  was  inadmis- 
sible for  the  reason  assigned,  and,  no  other 
evidence  having  been  offered  upon  this 
branch  of  the  case,  the  defendant  Galloway 
failed  to  prove  a  relevant  fact 

It  will  be  remembered  that  tbe  complaint 
states  that  the  trustee  In  bankruptcy  claimed 
the  right  to  take  possession  of  the  logs  and 
lumber  so  attached  and  to  sell  the  same, 
which  averment,  though  a  defective  state- 
ment of  a  fact,  Is,  after  answer,  entitled  to 
all  Intendments  In  favor  of  Its  sufficiency 
(Oregon  &  C  R.  Co.  t.  Jackson  County,  38 
Or.  589,  04  Pac.  307,  65  Pac.  3C9;  Mellott  v. 
Downing,  39  Or.  218,  64  Pac.  393 ;  Patterson 
V.  Patterson,  40  Or.  5G0,  67  Pac.  664),  and 
tantamount  to  an  allegation  that  on  Au- 
gust 3,  1903,  when  this  suit  was  commenced, 
Galloway  had  not  taken  possession  of  sucb 
property.    This  averment  was  denied  in  the 
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answer,  thereby  Imposing  upon  plaintiff  the 
burden  of  proving  the  disputed  fact;  but 
no  testimony  was  offered  thereon.  In  the 
absence  of  any  evidence  upon  this  Issue,  the 
presumption  that  ofhclal  duty  has  been  regu- 
larly performed  was  Invoked,  from  which 
the  conclusion  was  drawn  that  Galloway,  as 
ti-uatee  of  Buck's  estate,  took  possession  of 
the  attached  property  Immediately  upon 
qtmlifyliig.  It  Is  argued  that  the  decision 
reached  Is  not  deducible  from  the  conditions 
am^umed,  and  that  lo  the  opinion  heretofore 
unnounced  the  presumption  mentioned  was 
Improperly  applied. 

The  bankruptcy  act  of  July  1,  1808,  de- 
clares "that  all  •  •  •  attachment 
*  *  *  obtained  through  legal  proceedings 
against  a  person  who  Is  insolvent,  at  any 
time  within  four  months  prior  to  the  filing  of 
a  petition  In  bankruptcy  against  blm,  shall 
be  deemed  nnll  and  void  In  case  he  Is  ad- 
judged a  bankrupt,  and  the  property  affected 
by  tiie  le\T  *  •  ♦  shall  be  deemed  whol- 
ly discharged  and  released  from  the  same, 
and  shall  pass  to  the  trustee  as  a  part  of 
the  estate  of  the  bankrupt"  80  Stat  564, 
c.  541.  I  07.  subd.  "r  IV.  B.  Comp.  St  1001. 
p.  34501.  The  testimony  clearly  shows  that 
Ruck  was  Insoh-eut  when  bis  logs  and  lum- 
ber were  seized  by  the  sheriff,  and  that  the 
attaching  creditor,  the  First  Bank  of  Elgin, 
bad  reai>onable  cause  to  believe  blm  unable 
to  pay  his  debts.  As  sncb  seizure  was  made 
within  four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy,  the  adjudication 
thereof,  in  the  absence  of  an  order  of  the 
United  States  District  Court  preserving  the 
lien  of  tbe  attachment  (Thompson  v.  Fair- 
banks, 75  Vt  301,  56  Atl.  11,  104  Am.  St 
Rep.  809),  eo  Instante,  rendered  the  quali- 
fied right  of  property  of  the  First  Bank  of 
Elgin  In  and  to  Buck's  logs  and  lumber  null 
and  void.  Alexander  v.  Wilson,  144  Cal.  5, 
77  Pac.  700;  In  re  Tune  (D.  C.)  115  Fed.  906; 
Clarke  v.  Larremore,  188  V.  S.  486,  23  Sup. 
Ct  303.  47  L.  Ed.  555.  It  is  admitted  by  tbe 
pleadings  that  the  sheriff  of  Union  county 
attached  the  logs  and  lumber  in  question 
Slay  8,  1003,  but  bis  possession  thereof 
should  not  be  presumed  to  continue  after 
June  13th  of  that  year,  when  Buck  was  ad- 
judged a  bankrupt  (B.  &  C.  Comp.  S  788, 
subd.  3;{),  assuming  that  the  law  had  been 
obeyed  (Id.  {  788,  subd.  34). 

If  It  be  conceded,  however,  that  these 
presumptions  are  inapplicable,  and  also  sup- 
posed, from  tbe  rendition  of  tbe  judgment 
October  8,  1903,  ordering  a  sale  of  tbe  at- 
tached property,  that  the  sheriff  was,  on  that 
day.  In  the  possession  thereof,  we  do  not 
think  such  control  of  tbe  logs  and  lumber 
BufHcient  to  confer  jurisdiction  of  the  sub- 
ject-matter of  this  suit  upon  tbe  state 
court.  The  title  to  Buck's  unexempt  property 
evidently  became  vested  In  Galloway  as 
trustee  when  tbe  undertaking  of  the  latter 


was  confirmed  by  tbe  federal  court  for  a 
certified  copy  of  the  order  approving  such 
bond  affords  conclusive  evidence  of  tbe  trans- 
fer of  tbe  bankrupt's  title  (30  Stat.  552,  c. 
541,  !  21,  subd.  "e"  [U.  S.  Comp.  St  1901. 
p.  3430]).  though  such  title,  by  operation  of 
law,  relates  back  to  the  date  of  the  adjudi- 
cation (section  70,  30  Stat  SCO  tU.  S. 
Comp.  St  1901,  p.  3451]).  The  United  States 
District  Court  being  thus  constructively  In 
possession  of  the  bankrupt's  unexempt  prop- 
erty, a  party  claiming  a  lien  thereon  could 
not  by  taking  possession  of  such  property 
after  the  adjudication  secure  legal  control 
thereof,  In  re  Ciutman  CD.  C.)  114  Fed.  1009. 
See,  also.  In  re  Reynolds  (D.  C.)  127  Fed. 
700.  In  KImberlIng  v.  Hartly  (C.  C.)  1  Fed. 
571,  it  was  held  that  where  an  action  Is 
pending  In  a  state  court  of  competent  juris- 
diction to  enforce  a  specific  lien  on  property 
of  the  debtor,  tbe  subsequent  bankruptcy  of 
tbe  debtor  does  not  divest  the  state  court 
of  Its  jurisdiction  to  proceed  to  a  final  decree 
In  tbe  cause  and  to  execute  the  same.  To  tbe 
same  effect  Is  the  case  of  National  Bank  v. 
Hobbs  (C.  C.)  118  Fed.  626.  It  would  seem 
necessarily  to  follow  that  the  converse  of 
this  legal  proposition  is  true — that,  after  an 
adjudication  of  bankruptcy  by  a  federal 
court  a  suit  or  action  cannot  be  commenced 
In  a  state  court,  affecting  tbe  unexempt  prop- 
erty of  the  bankrupt,  if  objection  to  tbe  want 
of  jurisdiction  of  the  subject-matter  be  suit- 
ably Interposed.  If  the  sheriff  of  Union 
county  had  possession  of  Buck's  Ioi^  and 
luml)er  when'  this  suit  was  instituted,  and 
the  trustee  was  threatening  to  take  possession 
thereof  as  alleged  In  tbe  complaint,  the  plain- 
tiff herein  cannot  take  advantage  of  such 
facts;  for  In  a  suit  by  the  trustee  to  deter- 
mine bis  right  of  possession  the  state  court 
and  Its  officer,  the  sheriff,  must  necessarily 
yield  all  Interests  In  and  rights  to  tbe  prop- 
erty to  tbe  federal  tribunal  which  first  se- 
cured jurisdiction  thereof,  and  Is,  therefore, 
authorized  to  administer  tbe  bankrupt's  estate 
in  tbe  interest  of  tbe  creditors.  We  think 
that  jurisdiction  of  tbe  subject-matter  was 
not  secured  by  bringing  a  suit  against  Buck 
In  the  state  court  after  he  bad  been  adjudged 
a  bankrupt,  regardless  of  who  was  in  pos- 
session of  bis  property  at  tbe  time  such  suit 
was  Instituted. 

It  Is  maintained  by  plaintiff's  counsel  that 
a  trustee  In  bankruptcy  Is  not  obliged  to  take 
possession  of  that  part  of  a  bankrupt's  un- 
exempt property  which  is  so  incumbered  with 
liens  that  after  the  payment  thereof  nothing 
would  remain  for  the  creditors,  and,  this 
being  80,  it  was  Improperly  stated  in  the  for- 
mer opinion  that  Galloway  could  not  waive 
jurisdiction  of  the  subject-matter.  The  an- 
swer of  the  defendant  Galloway  denied  that 
the  plaintiff  had  any  lien  upon  the  logs  or 
lumber  In  question,  and  the  complaint 
averred  that  the  trustee  in  bankruptcy  claim- 
ed tbe  right  to  take  possession  of  such  prop- 
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crty  and  to  sell  It,  thereby  depriving  plaintiff 
of  its  Hen.  The  pleadings  do  not  show  any 
waiver  by  Gnlloway  of  his  right  to  the  prop- 
erty of  the  bankrupt.  After  the  trustee's 
demurrer  to  the  complaint  was  overruled, 
be  answered  over,  setting  up  the  attachment 
of  Buck's  property  and  claiming  rights  there- 
under on  behalf  of  the  creditors  of  the  bank- 
rupt estate.  It  has  been  held  under  a  former 
bankrupt  act  that  when  an  assignee  in  bank- 
ruptcy makes  no  objection  to  the  Jurisdic- 
tion of  a  state  court  over  the  subject-matter, 
but  voluntarily  appears  and  litigates  bis 
rights  therein,  he  and  those  whom  be  repre- 
sents are  bound  by  the  Judgment  of  such 
court.  Mays  v.  Fritton,  20  Wall.  414,  22 
h.  Ed.  389;  Winchestet  v.  Heiskell,  119  O. 
S.  450,  7  Sup.  Ct  281,  30  L.  Ed.  4C2.  In  the 
case  at  bar  the  defendant  Galloway  did  not 
voluntarily  appear  in  this  suit,  but  challenged 
the  Jurisdiction  of  the  state  court  over  the 
subject-matter.  When  his  demurrer,  based 
on  that  ground,  was  overruled,  he  sought  by 
answer  to  secure  the  property  involved  for 
the  benefit  of  the  creditors  of  Buck's  estate. 
In  Harkness  v.  Hyde,  98  U.  S.  476,  25  L. 
Ed.  237,  it  was  held  that  illegality  in  the 
service  of  process  by  which  Jurisdiction  is 
to  be  obtained  is  not  waived  by  the  special 
appearance  of  the  defendant  to  move  that 
tlie  service  be  set  aside,  nor,  after  such 
motion  Is  denied,  by  his  answering  to  tbe 
merits.  Such  illegality  Is  considered  waived 
only  when  he,  without  having  insisted  upon 
U,  pleads  In  the  first  In-^tance  to  the  merits. 
The  trustee  did  not  In  this  case  at  first  plead 
to  the  merits,  but  demurred ;  and  hence  he 
did  not  waive  Jurisdiction  of  the  subject- 
matter. 

It  follows  from  these  considerntions  that 
tlie  petition  for  a  rehearing  is  denied. 


(12  Idabo.  63) 

McNUTT  V.  LEMHI  COUNTY  et  al. 
(Supreme  Ck>urt  of  Idaho.    Feb.  19,  1906.) 

1.  Counties  —  Payment  op  Wabrants  — An- 
swer. 

Answer  made  on  behalf  of  tlie  county  In 
this  case  examined,  and  held  sufficient  to  consti- 
tute a  defense  to  plaintiff's  cause  of  action. 

2.  Same — Obdeb  of  County  Commissioners — 
Appeal  by  County. 

Section  177G.  Rev.  St.  1887,  as  nmended 
by  Act  Feb.  14,  1899  (Laws  1899,  p. 
248),  provides  the  right  of  appeal  only  for  per- 
sons and  taxpayers,  and  does  not  contemplate 
the  county  itself  as  a  municipal  corporation  tak- 
ing an  appeal  from  tlie  action  or  order  of  its 
own  board  of  commissioners. 

3.  Same — Coitnty  Indebtedness— Election  to 
Authorize. 

Under  the  provisions  of  section  3,  art.  8, 
of  tbe  Constitution,  no  indebtedness  or  lia- 
bility can  be  lawfully  incurred  by  a  county  for 
any  given  year  in  excess  of  the  income  and  reve- 
nue of  such  county  for  the  same  year  without 
the  assent  of  two-thirds  of  the  qualified  electors 
of  the  county  voting  in  favor  of  incurring  such 
indebtedness  or  liability  at  an  election  held  for 
that  purpose,  unless  such  indebtedness  or  lia- 
bility is  incurred  for  an  ordinary  and  neces- 
sary expense  as  authorized  by  the  general  laws. 


4.  Same— County  Warrants. 

County  warrants  issued  in  tbe  sum  of 
$6,350  for  tbe  construction  of  a  wagon  road 
where  the  question  of  incurring  such  indebted- 
ness was  not  submitted  to  a  vote  of  the  people, 
and  the  whole  thereof  was  in  excess  of  the  in- 
come and  revenue  of  the  county  for  the  year  in 
which  such  indebtedness  was  incurred,  and  no 
provision  was  made  for  the  payment  thereof, 
such  indebtedness  is  in  violation  and  contra- 
vention of  tbe  provisions  of  section  3,  art.  8,  of 
tbe  Constitution,  and  is  therefore  void. 

5.  Same- Ratification. 

.  A  county  as  a  municipal  corporation  can- 
not ratify  an  act  done  in  direct  violation  of  the 
(Constitution,  and  in  such  case  the  doctrine  of 
ratification  cannot  be  invoked. 

6.  Same— Issuance  of  Warrants. 

The  necessity  for  county  warrants  to  be 
issued  in  conformity  with  the  requirements  of 
section  2006,  Rev.  St.  1887,  which  provides 
that  "all  warrants  must  distinctly  specify  the 
liability  for  which  they  are  drawn  and  when  it 
accrued,"  considered. 

Stockslager,  C.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  LembI  Covar 
ty;  J.  M.  Stevens,  Judge. 

Action  by  David  McNutt  against  Lembi 
county  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

This  Is  an  appeal  from  an  order  or  Judg- 
ment denying  an  application  for  a  writ  of 
mandate  to  compel  Lemhi  county  and  the 
commissioners  and  treasurer  thereof  to  pay 
five  certain  county  warrants,  with  interest 
thereon,  and,  if.  In  tbe  opinion  of  tbe  court, 
it  was  necessary,  that  tbe  commissioners  be 
commanded  to  levy  a  special  tax  for  tbe  por- 
I>ose  of  paying  such  warrants  and  interest, 
that  the  writ  require  them  to  do  so.  To  tbe 
complaint  or  petition,  tbe  defendants,  wbo 
are  respondents  here,  answered,  pleading  ul- 
tra vires,  the  statute  of  limitation,  and  cer- 
tain matters  in  bar  and  avoidance.  Tbe  issues 
thus  made  were  determined  on  stipulated 
facts,  and  oral  and  documentary  evidence. 
Judgment,  was  entered  In  favor  of  respond- 
ents. The  record  contains  the  pleadings,  tbe 
stipulated  facts  and  all  of  the  evidence  of- 
fered at  tbe  triaL  The  entire  case,  as  made 
and  heard  by  tbe  trial  court  is  before  us. 
It  appears  from  the  facts  stipulated  that  on 
the  10th  day  of  January,  1893,  a  petition 
signed  by  79  persons  alleged  to  be  resident 
citizens  and  taxpayers  of  Lemhi  county,  pray- 
ing for  tbe  construction  of  a  wagon  road  from 
Silver  Star  creek  or  Nelman's  ranch  to  Fourtb 
of  July  creek,  was  presented  to  the  board  of 
commissioners  for  their  action  thereon,  wbicb 
petition  had  been  filed  on  the  30th  day  of 
December,  1892;  that  the  petition  was  acted 
upon  and  approved  by  tbe  board  of  commis- 
sioners on  the  lOtb  day  of  January,  1893,  and 
that  the  clerk  of  the  board  was  thereupon 
ordered  to  advertise  for  bids  to  construct  the 
road,  bids  to  be  opened  and  considered  by  tbe 
board  on  the  1st  day  of  February.  1893.  So 
far  as  the  record  shows,  the  bids  were  not 
opened,  if  any  were  received  under  such  ad- 
vertisement, and  nothing  further  was  done 
until  on  the  9th  day  of  April,  1884.  at  wbicb 
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time  they  made  another  order  directing  the 
clerk  to  readvertlse  for  sealed  proposals  for 
the  construction  of  the  road,  la  accordance 
with  plans  and  specifications  then  on  file  In 
the  office  of  the  clerk,  and  that  bids  were  to 
be  opened  on  the  10th  day  of  May,  1894;  that 
such  advertisement  was  made;  that  on  the 
11th  day  of  May,  1894,  bids  for  the  construc- 
tion of  the  road  were  opened  and  considered 
by  the  board,  and  of  all  of  the  bids  submitted, 
the  bid  of  one  Oscar  E.  Penwell  was  the 
lowest,  and  thereupon  a  contract  was  entered 
into  by  the  county  with  Penwell  for  the  con- 
struction of  the  road  according  to  the  plans 
and  specifications  for  the  sum  of  $5,500.  After 
the  construction  of  the  road,  viewers  were 
appointed  by  the  board  to  view  and  report 
whether  the  road  had  been  constructed  In  ac- 
cordance with  the  plans  and  specifications; 
the  viewers  reported  that  the  road  had  been 
constructed  according  to  the  plans  and  speci- 
fications, and  on  the  21st  day  of  July,  1894, 
the  board  accepted  the  report  of  the  viewers, 
and  the  road  was  received  by  the  board.  The 
board,  thereupon,  ordered  warrants  to  be 
drawn  on  the  general  road  fund  for  the 
amount  of  the  original  contract  price,  to  wit, 
$5,500  and  the  sum  of  $850  for  extra  work 
done  thereon,  making  a  total  of  $6,350,  and 
thereupon  the  warrants  of  the  county  were 
executed  and  delivered  to  Penwell  under  or- 
der of  the  board.  These  warrants  were  all 
In  the  ^following  form,  the  only  difference 
being  as  to  the  numbering  and  amounts  for 
which  drawn:  "No.  44.  The  state  of  Idaho, 
Lemhi  county.  The  Treasurer  of  the  County 
of  Lemhi:  Pay  to  O.  E.  Penwell  one  thou- 
sand dollars,  out  of  any  money  in  the  county 
road  fund.  Given  at  the  courthouse,  at  Sal- 
mon City,  this  21st  day  of  July,  1894.  By 
order  of  the  board  of  county  commissioners. 
$a,000.00.  Timothy  Dore,  County  Auditor." 
All  of  the  warrants  were  on  the  23d  day  of 
July,  1894,  presented  to  the  county  treasurer 
for  payment,  but  none  of  them  were  paid,  and 
the  treasurer  indorsed  thereon  the  fact  of 
the  presentation  and  of  nonpayment  thereof 
for  want  of  funds,  and  the  warrants  were 
then  and  there  duly  registered  by  him.  In 
the  month  of  January,  1899,  two  of  the  war- 
rants for  $1,000  each  were  paid  by  the  coun- 
ty, and  thereafter,  in  January,  1900,  another 
warrant  for  $1,000  was  paid  by  the  county, 
and  in  the  month  of  March,  1900,  the  remain- 
ing warrants,  viz.,  two  for  $1,000  each,  two 
for  $500  each,  and  one  for  $350  were  sold 
and  transferred  to  the  plaintiff,  who  is  ap- 
pellant here;  that  the  warrants  so  sold  were 
duly  presented  to  the  treasurer  of  Lemhi 
county  on  the  13th  of  September,  1900,  and 
payment  demanded,  which  was  refused;  that 
the  assessment  roll  of  Lemhi  county  for  the 
year  1892  contained  the  names  of  424  persons, 
and  for  the  year  1893  the  names  of  519  per- 
sons, and  for  the  year  1894  the  names  of  542 
persons;  that  the  levy  of  a  property  road  tax 
for  general  purposes  in  Lemhi  county  for  the 
year  1894  amounted  to  $3,972.94,   and  the 


amount  collected  on  the  levy  was  $3,891.63, 
exclusive  of  poll  tax.  The  foregoing  allega- 
tions are  followed  by  a  statement  of  the  war- 
rants issued  on  the  road  fund  by  the  board 
for  that  year,  and  also  a  statement  of  the 
amount  of  warrants  issued  upon  the  various 
funds  for  the  year  1894,  making  a  total  of 
$43,210.49;  that  the  total  amount  of  money 
received  by  the  county  for  the  year  1894  avail- 
able for  the  payment  and  discharge  of  its 
obligations  was  the  simi  of  $32,990.29,  and 
that  the  total  expenditures  for  the  year  were 
$43,216.92;  that  no  provision  was  made  by 
the  board  at  the  time  of  incurring  the  Pen- 
well  Indebtedness,  nor  before,  for  the  collec- 
tion of  an  annual  tax  to  pay  these  warrants; 
that  no  election  was  held  at  which  the  people 
of  the  county  might  vote  upon  the  question 
of  incurring  the  Indebtedness;  that  no  order 
was  made  by  the  board  directing  the  Penwell 
warrants,  or  any  part  thereof,  to  be  paid 
from  a  general  or  current  expense  or  any  oth- 
er fund;  that  in  the  mouth  of  April,  1900, 
the  board  made  an  order  finding  that  there 
was  a  legal  warrant  indebtedness,  including 
Interest  against -Lemhi  county  amounting  to 
the  sum  of  $50,877.65,  evidenced  by  warrants 
against  the  general  or  several  funds  of  the 
county  theretofore  regularly  Issued  in  pay- 
ment of  legal  claims,  among  which  warrants 
were  included  the  warrants  sued  on  in  this  ac- 
tion; that  at  an  election  duly  held  pursuant  to 
such  order,  more  than  two-thirds  of  the  quali- 
fied voters  of  Lemhi  co»mty  voted  In  favor 
of  Issuing  bonds  to  raise  money  with  which 
to  pay  the  warrant  indebtedness,  and  that 
pursuant  to  resolutions  and  orders  of  the 
board,  and  the  election  so  held,  bonds  of  the 
county  to  the  amount  of  $25,500  were  issued, 
and  with  the  money  realized  therefrom,  the 
board  redeemed  warrants  to  that  amount, 
'but  not  the  warrants  sued  on  herein.  It  is 
also  stipulated  that  the  receipts  for  current 
expenses  for  the  year  1894  amount  to  $0,250; 
that  none  of  the  orders  of  the  board  above 
mentioned  were  ever  amended  or  rescinded, 
nor  was  any  appeal  taken  therefrom. 

B.  P.  Quarles  and  Gus  B.  Quarles,  for 
appellant  John  Sinclair,  Pros.  Atty.,  for 
respondents. 

AILSHIE,  J.  (after  stating  the  facts). 
The  first  assignment  to  the  effect  that  the 
court  erred  in  admitting  any  evidence  on  be- 
half of  the  defendant  for  the  reason  that  the 
amended  answer  did  not  state  facts  suffi- 
cient to  constitute  a  defense  is  not  well 
taken.  'The  answer  presented  Issues  suffi- 
cient If  found  true,  to  defeat  plaintiff's 
recovery.  Exhibit  B  introduced  by  defend- 
ant and  to  which  plaintiff  objected,  and 
concerning  the  admission  of  which  he  now 
complains,  was  competent  for  the  purpose 
of  showing  the  number  of  taxpayers  within 
Lemhi  county  for  the  year  1892,  and  its  ad- 
mission was  not  error.  It  was  a  certified 
copy  of  the  names  of  all  the  taxpayers  of 
the  county  for  that  year  as  shown  by  the 
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assessment  roll  and  subsequent  roll  for  the 
year.  This  evidence,  however,  did  not  estab- 
lish the  fact  as  to  what  number  of  the  tax- 
payers for  that  year  were  qualified  voters, 
and  not  being  followed  up  by  proof  to  that 
effect  amounted  to  nothing.  Section  1762, 
Rev.  St.  1887.  The  liabilities  incurred  for 
the  year  exceeded  the  revenue  by  $10,277.63. 
The  entire  road  fund  of  the  county  for  1804 
amounted  to  only  $3,972.04,  while  the  war- 
rants Issued  for  that  year  on  the  road  fund 
amounted  to  $9,631.45.  None  of  the  orders 
of  the  board  were  ever  appealed  from,  and 
it  is  now  contended  that  they  are  final.  It 
should  be  observed,  however,  that  section 
1776,  Rev.  St.,  as  amended  February  14, 
1809,  applies  only  to  persons  and  taxpayers 
and  has  no  application  to  the  municipality 
itself.  The  Legislature  never  contemplated 
that  the  board  of  commissioners  would  ever 
want  to  appeal  from  their  own  action  In 
mnklng  an  order  or  paying  a  claim.  In 
County  of  Ada  v.  Bullen  Bridge  Co.,  6 
Idaho,  88,  47  Pac.  822,  the  court  said:  "It 
Is  the  opinion  of  this  court  that  the  pro- 
visions of  section  1776,  Rev.  St.,  do  not  apply 
to  a  case  where  the  county  is  seeking  to 
protect  Itself  against  the  illegal  or  fraud- 
ulent acts  of  its  board  of  commissioners  In 
the  issuance  of  warrants.  And  we  think 
there  will  be  nothing  found  in  the  other 
decisions  of  this  court  in  any  way  con- 
travening this  view."  The  county  itself, 
through  its  board  of  commissioners,  may 
resist  the  payment  of  a  warrant  which  has 
been  wrongfully  and  unlawfully  Issued,  al- 
though no  appeal  was  ever  taken  by  any 
one  from  the  order  directing  its  Issuance. 
This  view  Is  not  In  conflict  with  any  of  the 
former  decisions  of  this  court  to  which  our 
attention  has  been  directed. 

Section  3  of  article  8  of  the  Constitution 
provides:  "Xo  county,  city,  town,  township, 
board  of  education  or  school  district,  or 
other  sub-division  of  the  state,  shall  Incur 
any  Indebtedness,  or  liability,  in  any  man- 
ner, for  any  purpose,  exceeding  In  that  year 
the  Income  and  revenue  provided  for  it  for 
such  year,  without  the  assent  of  two-thirds 
of  the  qualified  electors  thereof  voting  at 
an  election  to  be  held  for  that  purpose,  nor 
unless,  before  or  at  the  time  of  incurring 
such  Indebtedness,  provision  shall  be  made 
for  the  collection  of  an  annual  tax  sufll- 
clent  to  pay  the  interest  on  such  indebted- 
ness as  It  falls  due,  and  also  to  constitute  a 
sinking  fund  for  the  payment  of  the  princi- 
pal thereof,  within  twenty  years  from  the 
time  of  contracting  the  same.  Any  indebted- 
ness or  liability  Incurred  contrary  to  this 
provision  shall  be  void:  Provided,  that  this 
section  shall  not  be  construed  to  apply  to 
the  ordinary  and  necessary  expenses  au- 
thorized by  the  general  laws  of  the  state." 
The  building  a  courthouse,  bridge  or  wagon 
road.  Is  not  an  ordinary  expense  within  the 
meaning  of  the  foregoing  constitutional  pro- 
visions.   Bannock    County     v.     Btmting,    4 


Idaho,  156,  37  Pac  277;  Dunbar  v.  Board 
of  Commissioners,  5  Idaho,  407,  49  Pac  409. 
The  Indebtedness  having  been  Incurred  for 
an  extraordinary  expense  and  In  excess  of 
the  revenues  provided  for  that  year,  and  not 
having  been  authorized  by  a  two-thirds  vote 
of  the  people  at  an  election  held  for  that 
purpose  was  in  violation  of  the  foregolns 
provision  of  the  Constitution.  Dunbar  v. 
Board  of  Commissioners,  supra;  Bali  v. 
Bannock  County,  5  Idaho,  605,  51  Pac  454. 
In  Dunbar  y.  Board,  the  court  speaking 
through  Mr.  .lustlce  Quarles  said:  "Under 
section  1762  of  the  Revised  Statutes,  a 
bridge  cannot  be  built  at  a  cost  to  exceed 
$1,000  unless  one-third  of  the  taxpayers  who 
are  voters  of  the  county  petition  therefor, 
but  since  the  adoption  of  our  constitution 
this  provision  of  the  statute  only  applies 
when  the  revenue  for  the  fiscal  year  is  not 
exceeded;  for  If  such  expenditure  exceeds, 
when  added  to  the  necessary  expenditures 
of  the  county  for  the  fiscal  year,  the  revenue 
for  that  year,  then  such  bridge  cannot  be 
built  without  a  two-thirds  vote  as  provided 
in  section   3,   art   8  of  the  Constitution." 

It  appears  that  for  the  year  1894  the 
county  raised  $6,621.54  revenue  availed  for 
current  expense  and  appellant  suggests  that 
under  section  940,  Rev.  St.,  as  amended  by 
Act  Feb.  7,  1809  (Sess.  Laws  1899,  p.  131) 
the  Indebtedness  Incurred  might  have  been 
paid  out  of  the  general  fund  of  the  county. 
One  reason  why  this  could  not  have  been 
done  was  that  it  was  used  up  for  other 
purposes,  and  another  reason  is  that  the 
board  never  availed  itself  of  the  benefits 
of  this  statute  and  never  ordered  any  part 
of  this  claim  paid  out  of  the  general  fund. 
A  like  view  was  expressed  In  Ada  County 
V.  Bullen  Bridge  Co.,  supra,  where  the  court 
said:  "Again,  It  does  not  appear  that  any 
attempt  was  ever  made  by  the  board  of 
commissioners  to  avail  themselves  of  the 
provision  of  section  11  of  the  act  of  March 
13,  1801.  No  warrants  were  ever  drawn  up- 
on the  general  fund,  nor  were  there  to  be, 
under  the  terms  of  the  contracts.  Nor  was 
there  any  special  or  other  tax  levied  to  meet 
the  payments  stipulated  for  in  said  con- 
tracts. The  appeal  to  section  11  of  the  act 
of  March  13.  1801,  seems  to  have-  been  en- 
tirely an  afterthought,  due,  we  apprehend, 
more  to  the  acumen  of  counsel  than  any 
de.4lre  on  the  part  of  the  commissioners  to 
comply  with  the  law." 

It  Is  also  argued  that  since  the  people  of 
the  county  voted  to  Issue  bonds  In  a  suffi- 
cient amount  to  cover  all  other  Indebtedness 
of  the  county  and  include  these  warrants, 
that  such  action  amounts  to  a  r&Jfication 
and  takes  the  place  of  an  election  as  re- 
quired by  section  3  of  article  8  of  the  Con- 
stitution. This  contention  was  made  in 
Dunbar  v.  Board  of  Com'rs,  and  the  court 
said:  "It  is  true  that  an  election  was  held 
to  ascertain  the  will  of  the  electors  of  Can- 
yon county  as  to  whether  bonds  should  be 
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Issued  'for  tbe  purpose  of  funding  the  out- 
standing indebtedness  of  said  Canyon  county 
Incurred  prior  to  January  14,  lS9u,  and  as 
evidenced  by  the  outstanding  warrants  of 
said  Canyon  county.'  But  the  record  does 
not  sliow  that  tbe  question  of  incurring  tbe 
debts  for  building  tbe  Parma  and  Caldwell 
bridges,  amounting  to  about  (15,000  was 
submitted  to  tbe  electors  by  petition  or 
othervvise."  It  is  clear  that  there  can  be 
no  ratification  by  a  county  of  an  act  done 
in  direct  violation  of  the  Constitution.  The 
Constitution  requires,  as  a  condition  pre- 
cedent to  incurring  such  a  liability  as  tbe 
one  sued  on,  that  tbe  question  should  be 
first  submitted  to  a  vote  of  tbe  people  of 
the  county  and  receive  "the  assent  of  two- 
thirds  of  tbe  qualified  electors  thereof,  vot- 
ing at  an  election  held  for  that  purpose." 
The  purpose  of  tbe  constitution  is  to  re- 
quire the  specific  question  submitted  to  tbe 
electors  unaccompanied  and  unencumbered 
with  any  other  subject  or  question.  Tbe 
warrants  sued  on  were  not  Issued  in  con- 
formity with  the  requirements  of  section 
2006,  Rev.  St  1887,  which  provides  that: 
"All  warrants  must  distinctly  specify  tbe 
liability  for  which  they  are  drawn,  and 
when  it  accrued."  This  statute  was  held 
mandatory  by  the  U.  S.  Circuit  Court  of 
Appeals  In  Bingham  County  v.  First  Nation- 
al Bank  of  Ogden,  58  C.  C.  A.  332,  122  Fed. 
16.  See,  also,  Raymond  v.  People  (Colo. 
App.)  30  Pac.  504. 

The  judgment  of  the  lower  court  must  be 
affirmed,  and  it  is  so  ordered.  Costs  award- 
ed to  respondent. 

SULLIVAN,  J.,  concurs.  STOCKSLAG- 
ER,  C.  J.,  dissents. 

8TOCK8LAGER,  O.  J.  (dissenting).  I 
cannot  see  my  way  clear  to  concur  in  the 
conclusion  reached  by  my  associates.  The 
facts  were  stipulated  and  are  fairly  stated 
In  the  opinion,  but  tbe  conclusion  to  be 
drawn  from  them  is  where  I  dllfer  from 
the  mnjorlty.  As  stated  in  the  opinion,  the 
contract  was  awarded  to  Mr.  Penwell  by 
tbe  board  of  county  commissioners  after  the 
clerif,  on  the  order  of  the  board,  had  ad- 
vertised for  bids.  He  completed  the  work, 
the  road  was  accepted  by  the  county, 
throutrh  its  legally  constituted  agents,  and 
warrants  were  Issued  in  compliance  with 
the  contract.  No  charge  or  even  Intimation 
of  l>ad  faith  on  the  part  of  the  board  of  com- 
missioners, Mr.  Penwell,  or  any  one  else  con- 
nected with  the  transaction  or  anything  lend- 
ing up  to  the  final  issue  of  the  warrants.  No 
appeal  taken  from  any  of  the  orders  of  the 
commissioners  relative  to  the  contract  or  the 
issue  of  warrants.  The  warrants  for  more 
than  half  of  the  original  contract  price  were 
paid  by  the  county  treasurer  before  the 
legality  of  the  remaining  warrants  was 
questioned.  This,  to,  after  Mr.  Penwell  had 
disposed  of  them  to  the  appellant,  who,  in 
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die  ordinary  acceptation  of  tbe  term,  had 
purchased  in  good  faith  and  for  value,  then 
It  is  discovered  that  there  may  be  a  legal, 
certainly  not  moral,  excuse  for  refusing  to 
pay  a  debt  that  tiad  been  contracted  for  tbe 
use  and  benefit  of  the  Inbabltants  of  tbe 
county. 

Tbe  county  auditor  of  Lemhi  county  is- 
sued the  warrants  on  the  order  of  the  coun- 
ty commissioners  to  Mr.  Penwell  in  payment 
for  work  done  on  tbe  road,  and  after  it  bad 
been  accepted  on  July  21,  1894,  on  the  23rd 
day  of  Jnly  they  were  presented  to  the  coun- 
ty treasurer  for  payment  and  Indorsed  by 
him  "not  paid  for  want  of  funds."  In 
April,  1900,  tbe  county  commissioners  made 
an  order,  finding  tbe  legal  indebtedness  of 
the  county  to  be  $50,877.05,  which  included 
the  warrants  In  controversy.  At  an  election 
tbereofter  held,  a  sufflclent  numl^er  of 
the  qualified  voters  of  the  county  voted  in 
favor  of  issuing  bonds  for  the  redemption 
of  tne  outstanding  warrants. '  The  first  time 
the  legality  of  tbose  warrants  was  ever  ques- 
tioned as  shown  by  tbe  record,  was  on  the 
lOtb  day  of  July,  1000,  when  the  commission- 
ers of  the  county  declared  tbe  warrants  il- 
legal, and  ordered  the  county  treasurer  not 
to  pay  them.  Thus  we  find  that,  lacking 
five  days  of  six  years,  tbese  warrants  were 
treated  as  a  valid  subsisting  debt  against 
the  county.  All  acts  of  tbe  county  com- 
missioners are  presumed  to  be  legal  until 
tbe  contrary  is  shown,  and  the  law  provides 
for  an  appeal  "from  any  order,  decision,  or 
action  of  tbe  board  while  acting  in  an  official 
capacity,  by  any  person  aggrieved  thereby 
or  by  any  taxpayer  of  tbe  county  when  any 
demand  is  allowed  against  the  county,  or 
when  he  deems  any  order,  decision,  or  action 
of  the  board  illegal  or  prejudicial  to  tbe 
public  Interests."  The  Legislature  amended 
this  section  (Rev.  St.  1887.  |  177C)  in  1809 
(Sess.  I^nws  1899,  p.  248)  but  in  no  way  to 
affect  tbe  merits  of  this  cose:  It  only  provides 
the  time  in  which  tbe  appeal  must  be  taken 
after  the  county  commissioners  have  publish- 
ed a  statement  of  their  proceedings,  etc.  It 
could  not  afTect  tbis  action  as  all  orders, 
with  the  single  exception  of  the  one  made 
by  the  board  in  July,  1900.  in  which  they  de- 
clared tbe  warrants  illegal  and  authorized 
the  comity  treasurer  not  to  pay  them,  were 
under  section  1770,  supra.  In  tlie  majority 
opinion  It  is  said:  "It  should  be  ob.serv- 
ed,  however,  that  section  1770,  Rev.  St.,  as 
amended  February  14,  180D,  applies  only  to 
persons  and  taxpayers,  and  has  no  applica- 
tion to  the  municipality  itself.  Tlie  I.«gis- 
latnre  never  contemplated  that  tbe  'Iioard  of 
commissioners  would  ever  want  to  appeal 
from  their  own  action  In  making  an  order 
or  paying  a  claim."  Of  course  the  statement 
that  "tlie  board  of  commissioners  would 
never  want  to  appeal  from  their  own  action" 
is  literally  true;  if  they  become  dissatisfied 
with  any  order  made,  they  can  rescind  it, 
and  then  if  tbe  "person  or  taxpayer"  is  dl» 
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satisfied  with  their  action  there  Is  a  remedy 
by  appeal.  It  Is  shown  by  tlie  record  In  this 
case  that  not  only  the  board  of  county  com- 
missioners were  satisfied  with  every  step 
taken  from  January  10,  1893,  down  to  the 
order  of  July,  1900,  declaring  the  warrants 
Illegal,  bnt  the  "persons  and  taxpayers"  were 
also  satisfied.  Within  this  time  the  petition 
asliing  for  the  construction  of  a  road  was 
acted  upon  and  approved  January  10,  1803. 
On  the  9th  day  of  April,  1894,  another  or- 
der was  made  directing  the  clerk  to  advertise 
for  bids.  On  May  11,  1894,  the  bids  were 
opened,  and  the  bid  of  O.  E.  Penwell  was 
accepted.  Viewers  were  appointed  by  the 
board  of  commissioners  who  reported  said 
road  to  have  been  constructed  according  to 
the  contract,  and  on  the  21st  day  of  July, 
1894,  the  report  of  the  viewers  was  accepted 
by  the  t>oard,  and  warrants  were  ordered 
drawn  in  payment  for  said  work.  On  the 
same  day  the  auditor  drew  the  warrants  in 
compliance  with  the  order  of  the  board  and 
delivered  the  same  to  contractor  Penwell. 
Bach  and  all  of  these  orders  were  appeal- 
able, yet  the  "people  and  taxpayers"  of  the 
county  did  not  see  fit  to  take  an  appeal  from 
any  of  them,  within  section  1776,  Revised  Stat- 
utes, as  amended  in  1809,  enjoining  upon 
them  the  duty  of  doing  so  if  they  were  dis- 
satisfied with  any  of  the  orders  of  the  board 
of  commissioners.  It  is  apparent  that  the 
county  commissioners  and  the  "people  and 
taxpayers"  were  in  harmony  with  the  for- 
mer action  of  the  board  as  late  as  January, 
1900,  as  It  Is  shown  that  two  of  the  warrants 
of  $1,000  each  were  paid  In  1899,  and  one 
for  ?1,000  was  paid  In  January.  1900.  That 
the  remedy  for  reviewing  the  action  of  the 
board  of  commissioners  is  by  appeal  has 
been  repeatedly  announced  by  this  court. 
In  Morgan  v.  County  Cora'rs  of  Kootenai 
Co..  4  Idaho,  418,  39  Pac.  1118,  the  court 
sustains  the  theory  of  appellant  The  syl- 
labus says:  "When  order  for  the  issue  and 
sale  of  bonds  has  been  made  and  entered  of 
record  by  the  board  of  county  commissioners 
of  any  county,  proceedings  In  equity  to  re- 
strain the  Issuance  and  sale  of  such  bonds 
in  pursuance  to  such  order  will  not  lie,  the 
court  having  no  jurisdiction  in  equity,  where 
there  Is  a  plain,  speedy,  and  adequate  rem- 
edy at  law,  by  appeal  from  the  order  of  the 
board."  In  Plcotte  v.  Watt,  3  Idaho  (Hash.) 
447,  31  Pac.  805,  the  first  paragraph  of  the 
syllabus  says:  "Where  the  statute  provides 
a  plain,  speedy,  and  adequate  remedy  it 
must  be  followed.  •  *  * "  In  Rogers 
V.  Hays,  3  Idaho  (Hash.)  597,  32  Pac.  259, 
the  syllabus  says:  "Writ  of  review  does  not 
lie  from  the  action  of  a  board  of  county 
commissioners,  the  statute  having  provided 
a  speedy  and  adequate  remedy  by  appeal." 
In  Johnston  v.  Savidge  (Idaho)  81  Pac.  616, 
a  decision  of  this  court,  it  is  said:  "If  thie 
board  of  county  commissioners  has  Juris- 
diction to  create  Justices'  precincts  within 
the  limits  of  an  incorporated  city,  and  does 


so.  Its  action  can  only  be  reviewed  by  ap- 
peal." Again,  In  School  District  No.  25  v. 
Rice  (Idaho)  81  Pac.  155,  this  court  says: 
"The  remedy  for  review  of  the  action  of  a 
board  of  county  commissioners  In  ttals  state 
Is  by  appeal  from  the  order  or  act  com- 
plained of." 

It  would  seem  from  the  anthoritles  above 
cited  that  all  orders  of  a  board  of  county 
commissioners  become  final  unless  rescinded 
or  appealed  from  within  the  statutory  time, 
and  the  stipnlation  shows  neither  was  done 
in  this  case.  The  question  arises  here,  could 
the  board  of  county  commissioners,  by  an 
order  declaring  the  warrants  In  question 
Illegal,  invalidate  all  the  orders  of  their  pred- 
ecessors leading  up  to  the  Issue  and  delivery 
of  the  warrants?  The  statute  enjoins  upon 
the  members  of  the  board  certain  duties; 
they  may  make  an  order  and  thereafter  re- 
scind It,  but  after  orders  have  been  made  up- 
on which  contracts  have  been  based,  work 
performed,  the  work  accepted,  warrants  Is- 
sued and  delivered,  part  paid  and  part  pass- 
ed into  the  hands  of  a  third  party,  can  they 
Invalidate  all  former  acts  In  the  face  of  the 
statute  that  provides  that  all  orders  of  the 
board  must  be  appealed  from  by  any  one 
dissatisfied,  etc.?  I  say  no.  The  county 
must  act  In  good  faith  as  well  as  the  citizen. 
It  has  no  more  right  to  take  the  laboring  man's 
earnings  or  the  capitalist's  money  than  any 
other  corporation  or  Individual.  Penwell  did 
the  work,  the  county  got  the  benefit,  Mc- 
Nutt  paid  his  money  for  the  warrants,  and 
now  the  county  seeks  to  avoid  payment  on 
the  ground  that  some  of  the  orders  of  a 
former  board  had  not  compiled  with  the 
strict  letter  of  the  law.  An  individual  would 
not  be  permitted  to  escape  liability  on  such 
a  plea.  Why  should  the  county?  If  there 
was  a  plea  of  fraud  In  any  of  the  trans- 
actions leading  up  to  the  issue  and  delivery 
of  the  warrants,  the  situation  would  be  dif- 
ferent; but  It  Is  shown  that  every  transaction 
on  the  part  of  the  board  In  letting  the  con- 
tract, accepting  the  work  and  Issuing  war- 
rants was  In  the  utmost  good  faith,  and  that 
the  county  received  value  for  the  warrants. 
Now,  six  years  after  the  work  Is  completed, 
to  allow  a  board  to  declare  the  warrants 
Invalid  and  refuse  to  pay  them  does  not 
meet  with  my  Idea  of  Justice,  and  the  law 
does  not  countenance  Injustice  In  any  trans- 
action. I  further  think  these  "persons  and 
taxpoyers"  (and  the  Individual  members  of 
the  board  of  county  commissioners  who  now 
seek  to  avoid  payment,  belong  to  -one  or  the 
other,  or  both)  ratified  all  former  acts  of  the 
board  of  commissioners  when  they  voted  to 
bond  the  county  for  the  outstanding  war- 
rants, the  warrants  In  controversy  being  ot 
the  number  enumerated  In  the  list  outstand- 
ing. 

But  It  Is  useless  to  discuss  this  qnes- 
tlon  further.  I  think  the  judgment  should 
be  reversed. 
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In  re  BURGESS  et  al. 
(Snpreme  Court  of  Idaho.    March  2,  190G.) 

1.  Gaming  —  Cbiuinai.   Pbobecution— Pun- 
ishment. 

Under  the  provisions  of  section  1  or  what 
ia  commonly  known  as  the  Anti-Gambling  Act 
(Sess.  Laws,  1899.  p.  389),  the  lightest  sentence 
that  may  be  imposed  upon  one  convicted  of 
gambling  is  a  fine  of  not  less  than  $200  or  im- 
prisonment in  the  county  jail  for  not  less  than 
four  months. 

[Ed.  Note. — For  cases  in  iwint,  see  vol.  24, 
Cent  Dig.  Gaming,  {  305.] 

2.  Same. 

The  heaviest  penalty  that  may  be  imposed 
apon  one  convicted  of  gambling  is  that  pre- 
scribed by  section  6313,  Rev.  St  1887,  and  may 
amount  to  both  a  fine  of  not  exceeding  $300 
and  imprisonment  not  exceeding  six  montha 
State  V.  Mulltey,  CO  Pac.  17,  6  Idaho.  617,  and 
and  In  re  Rowland,  70  Pac.  010,  8  Idaho,  595, 
approved  and  followed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Gaming,  $  305.] 

3.  Same. 

Where  a  defendant  has  been  convicted  of 
gambling  in  violation  of  the  provisions  of  the 
anti-gambling  law  (Sess.  Laws  1899,  p.  389),  a 
sentence  and  judgment  that  he  pay  a  fine  of 
$250  and  be  imprisoned  in  the  county  jail  for 
a  period  of  three  months,  is  within  the  au- 
thority of  law  and  jurisdiction  of  the  court  and 
is  a  proper  sentence  and  judgment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  24, 
Cent  Dig.  Gaming,  §  305.] 

(Syllabus  by  the  Court) 

Original  appllcattoo  on  behalf  of  William 
Burgess,  John  Bailey,  and  John  McHargue 
for  writs  of  habeas  corpus.  The  petitioners 
were  convicted  In  the  Justice's  court  of  West 
Welser  precinct.  In  Washington  county,  of 
the  crime  of  gambling,  and  appealed  to  the  dis- 
trict court  in  and  for  Washington  county. 
Upon  a  trial  In  the  district  court  the  defend- 
ants were  found  guilty  and  sentenced  by  the 
Judge  to  each  pay  a  fine  of  $250,  and  serve  a 
term  of  three  months  in  the  county  Jail. 
They  thereafter  applied  to  the  district  Judge 
of  the  Seventh  Judicial  district  for  a  writ  of 
habeas  corpus,  and  the  same  was  denied. 
They  thereupon  applied  to  this  court  for  a 
writ  and  the  writ  was  granted,  and  the  sheriff 
of  Washington  county  made  his  return  that 
he  was  holding  the  prisoners  under  sentence 
and  judgment  from  the  district  court  Writ 
quashed  and  dismissed,  and  the  petitioners 
remanded  to  the  custody  of  the  sheriff  of 
Washington  county. 

Frank  Harris,  for  petitioners.  3.  J.  Ou- 
been,  Atty.  Gen.,  and  Edwin  Snow,  Asst 
Atty.  Gen.,  for  the  State. 

AILSHIE,  J.  The  contention  is  made  by 
the  petitioners  that  under  section  1  of  the 
anti-gambling  act  (Sess.  Laws  1899,  p.  3S9) 
the  court  was  without  jurisdiction  and  au- 
thority to  impose  a  sentence  of  both  flue  and 
imprisonment  Section  1  of  the  law  in  ques- 
tion, after  enumerating  the  acts  prohibited, 
declares  that  any  one  who  commits  any  of 
the  forbidden  acts  "Is  guilty  of  a  misde- 


meanor and  Is  punishable  by  fine  not  less 
than  two  hundred  dollars  or  imprisonment 
in  the  county  Jail  not  less  than  four  mouths." 
In  State  v.  Mulkey,  6  Idaho,  617,  59  Pac.  17, 
the  contention  was  made  that  the  anti-gam- 
bling law  was  unconstitutional  and  void  for 
the  reason  that  it  only  fixed  the  minimum 
penalty  to  be  imposed  for  its  Tiolation  and 
established  no  maximum  penalty  whatever. 
This  court  answered  that  contention  In  the 
following  manner:  "The  act  in  question 
fixes  the  minimum  punishment,  but  does  not 
fix  the  maximum.  Section  1  of  said  act 
makes  the  offense  a  Uiisdemeanor.  Section 
6313  of  the  Revised  Statutes  of  1887  Is  as  fol- 
lows: 'Except  in  cases  where  a  different  punish- 
ment is  prescribed  by  this  code,  every  offense 
declared  to  be  a  misdemeanor,  is  punishable 
by  imprisonment  in  a  county  Jail  not  ex- 
ceeding six  months,  or  by  fine  not  ex- 
ceeding three  hundred  flollars,  or  by  both." 
Reading  the  act  in  question  with  said  section 
6313  of  the  Revised  Statutes,  both  the  maxi- 
mum and  minimum  punishment  are  pro- 
vided." The  validity  of  this  law  again  came 
under  consideration  In,  In  re  Rowland,  8  Ida- 
bo, 595,  70  Pac.  610,  and  the  court  said: 
"The  object  of  the  statute  is  to  prevent 
gambling.  Under  its  terms,  one  who  plays 
for  money  In  a  game  of  poker  Is  guilty  of  a 
misdemeanor,  and  subject  to  punishment 
under  the  statute.  The  statute  fixes  the 
minimum  punishment  at  a  ffne  of  not  less 
than  $200  or  punishment  at  not  less  than 
four  months  in  the  county  Jail.  It  is  true 
that  the  statute  does  not  fix  the  maximum 
punishment,  but  as  this  court  held  in  State 
V.  Mulkey,  6  Idabo,  617,  69  Pac.  17,  the  maxi- 
mum pimishment  is  prescribed  in  section 
6313  of  the  Revised  Statutes  of  1887." 

The  foregoing  cases  from  this  court  are 
decisive  of  the  point  raised  by  petitioners. 
Section  1  of  the  act  only  attempts  to  fix  the 
lightest  penalty  that  the  court  may  in  any 
case  impose,  viz.,  a  fine  of  not  less  than  v200 
or  imprisonment  of  not  less  than  four  months. 
The  court  may  let  the  prisoner  off  with  either 
of  the  foregoing  penalties,  but  nothing  short 
of  one  of  them  will  satisfy  the  statute.  This 
statute,  it  will  be  observed,  does  not  under- 
take to  prohibit  a  heavier  penalty  than  there- 
in specified;  its  puri>ose  is  to  prohibit  a 
lighter  penalty.  For  the  maximum  penalty 
this  court  has  said  we  should  look  to  section 
6313,  Rev.  St  1887.  That  Is  a  general  stat- 
ute fixing  the  maximum  penalty  in  misde- 
meanor cases  where  a  maximum  is  not  fixed 
by  the  act  defining  the  offense,  and.  under 
that  statute,  the  punishment  may  be  "impris- 
onment In  a  county  jail  not  exceeding  six 
months,  or  by  a  fine  not  exceeding  three 
hundred  dollars,  or  by  both."  We  are  forced 
to  the  conclusion  that  under  the  statute  as 
It  has  been  Interpreted  by  this  court  in  two 
unanimous  decisions,  the  maximum  punish- 
ment which  may  be  imposed  on  one  convicted 
of  gambling  would  be  a  fine  of  $300  and  Im- 
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prisonment  for  six  months.  The  sentence  in 
this  case  was  clearly  within  the  limit,  and 
within  the  jurisdiction  of  the  court 

The  writ  is  dismissed,  and  the  prisoners 
are  hereby  remanded  to  the  custody  of  the 
sheriff  of  Washington  county. 

STOCKSLAGER,  0.  J.,  and  SULLIVAN, 
J.,  concur. 


01  Idaho.  779) 

SANDSTROM  ▼.  SMITH  et  al. 

(Supreme  Court  of  Idaho.    Feb.   5,   1906.    On 
Rebearing,  March  8.  190G.) 

i.  Exceptions,  Rill  of— Extension  of  Time 

Fob  _Settle.ment. 

Where  the  time  allowed  by  statute  or  order 
ot  the  trial  judge  unrier  section  44.'!0,  Rev.  St. 
1887,  for  the  preparation,  service,  and  presenta- 
tion of  a  statement  or  bill  of  exceptions  baa  ex- 
pired, the  court  has  no  authority  to  grout 
further  extensions  for  such  purpose. 

IKd.  Note. — For  cases  in  point,  see  yol.  21, 
Cent.  Dig.  Exceptions,  Bill  of,  {  CO.] 

2.  Motions— OitnEns— Filing. 

Orders  made  by  the  court  or  judge  there- 
of in  any  pending  litigation  should  be  filed,  and 
become  a  part  of  the  uies  of  the  case,  and  should 
not  be  withheld  ihereCrom  by  one. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Motions,  §  U7.] 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bingham  C!oun- 
ty;  James  M.  ^tereus,  Judge. 

Actiou  by  Carl  E.  Saudstrom  against  Frank 
Smith  aud  others.  From  an  order  made  by 
the  district  Judge,  refusing  to  grant  an  ex- 
tension of  time  in  which  to  prepare,  serve, 
and  file  bis  bill  of  exceptions  and  statement, 
plaintiff  appealed.    Affirmed. 

Chas.  A.  Merrlman,  for  appellant.  Holden, 
Holden,  Holdeu  &  Uolden,  for  respondents. 

AILSniE,  J.  This  is  an  appeal  from  an 
order  made  by  the  district  Judge  refusing 
to  grant  appellant  an  extension  of  time  in 
which  to  prepare  and  present  bis  hill  of  ex- 
ceptions and  statement  on  motion  for  new 
trial  and  on  appeal. 

Notice  of  rendition  and  entry  of  Judgment 
In  the  case  was  served  on  the  attorney  for 
plaintiff  and  appellant  on  the  19th  day  of 
December,  1004  Thereafter  the  plaintiff 
applied  to  the  trial  Judge  for  an  extension  of 
time  for  the  preparation  and  presentation 
of  a  bill  of  exceptions,  and  the  Judge  there- 
upon made  his  order,  which  is  as  follows: 
"It  Is  therefore  ordered  and  adjudged .  that 
said  plaintiff  do  have  CO  days  from  this  date 
within  which  to  prepare  and  file  his  bill  of 
exceptions  and  file  a  motion  In  this  case  as 
provided  in  this  case."  This  order  is  noi 
dated,  but  was  filed  by  the  clerk  of  the  court 
on  December  23.  1904.  The  plaintiff  there- 
after applied  to  the  district  judge  for  a  fur- 
ther extension  of  30  days  for  the  same  pur- 
pose, and  the  petition  therefor  appears  to 
have  been  subscribed  and  sworn  to  by  the 
plaintiff  on  the  25th  day  of  Febniary,  190o, 


and  the  same  was  duly  verified  by  his  attor- 
ney on  the  following  day.  A  further  affidavit 
in  support  thereof  was  made  by  plaintiff's 
attorney.  This  application,  and  the  affidavits 
in  support  thereof,  appear  to  have  been  filed 
by  the  clerk  of  the  district  court  on  February 
28,  1905.  The  attorneys  for  the  defendante 
filed  objections  to  this  petition,  and  thereupon 
the  attorney  for  plaintiff  filed  what  la  desig- 
nated an  "amendment  to  petition  for  exten- 
sion of  time."  After  a  hearing  on  the  appli- 
cation and  objections  thereto,  the  trial  judge 
made  and  entered  an  order  refusing  and 
denying  the  application  on  the  grounds  that 
the  time,  under  the  previous  order,  had  ex- 
pired prior  to  the  last  application  for  exten- 
sion, and  that  be  was  therefore  without 
authority  of  law  to  grant  further  time.  Tlje 
appellant  contends  that  he  should  have  been 
granted  further  time  under  the  provisions 
of  section  4229,  Rev.  St  1887,  on  the  ground 
of  surprise  and  excusable  neglect  Under 
the  statute,  section  4430,  Rev.  St  1887,  the 
appellant  was  entitled-  to  10  days  from  and 
after  the  10th  day  of  December,  In  which  to 
prepare,  serve,  and  present  his  bill  of  excep- 
tions, and  If  the  60  days'  extension  should 
run  from  December  29th,  this  last  application 
would  have  been  in  time,  and  appellant  con- 
tends that  such  was  his  understanding,  and 
that  he  did  not  intend  that  the  judqre's  order 
granting  the  extension  should  be  filed  until 
the  date  on  which  bis  statutory  time  would 
expire,  namely,  December  29th.  He  further 
claims  and  shows  by  bis  affidavit  that  be 
intended  to  bold  this  order  until  that  date 
and  then  file  it,  but  that  by  some  mistake  or 
Inadvertence,  the  order  was  placed  among 
the  other  papers  In  the  case  and  was  filed 
by  the  clerk  without  direction  or  authority 
from  any  one. 

Tbis  Is  the  sum  of  the  whole  contention  in 
the  case.  The  order  granting  the  extension 
clearly  provides  that  the  60  days  shall  com- 
mence to  run  from  the  date  of  making  the 
order.  We  are  not  Informed  as  to  when  this 
order  was  actually  made  by  the  trial  judge. 
The  presumption  therefore  follows.  In  the 
absence  of  any  other  showing,  that  it  was 
made  on  tbe  date  it  was  filed.  It  Is  quite 
dear  that  it  was  not  made  after  that  date 
If  the  judge  had  intended  this  order  to  com- 
mence to  run  from  any  other  date  than  that 
on  which  he  made  it,  he  would,  or  should  have 
so  designated.  On  the  other  hand,  the  proper 
place  for  orders  made  by  a  court  or  the  judge 
thereof.  Is  among  the  files  of  the  court  In  the 
particular  case.  Indeed,  the  practice  of 
securing  orders  and  then  retaining  or  with- 
holding them  from  the  files  Is  one  that  cannot 
be  commended,  and  should  uot  be  encouraged. 
The  showing  made  by  appellant's  counsel  aa 
to  his  Intention  and  understanding  with  refer- 
ence to  the  order  filed  December  23d,  Is  not 
such  a  showing  as  will  bring  him  within  tbe 
provisions  of  section  4229,  supra.  Under 
the  showing  made  In  this  case,  the  CO  days 
clearly  began  to  run  on  December  23d,  and  the 
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lime  had,  therefore,  expired  prior  to  plain- 
tiff's application  for  a  further  extension,  and 
the  court  was  without  jurisdiction  or  author- 
ity to  mal;e  the  order.  Swartz  v.  Davis 
(Idaho)  74  Pac.  800;  Brown  t.  Hanley 
(Idaho)  28  Pac.  425;  Hoelinan  v.  New  York 
Dry  Goods  Co.,  8  Idaho,  GO,  67  Pac.  790. 

The  order  appealed  from  will  be  affirmed. 
Costs  awarded  in  favor  of  respondents. 

STOCKSLAGER,  G  J.,  and  SULLIVAN,  X, 
concur. 

On    Rehearing. 

SULLIVAN,  J.  A  petlUon  for  rehearing 
bas  been  filed  In  this  case,  and  counsel  seems 
to  place  reliance  on  a  stipulation  In  writing 
signed  by  opposing  counsel  granting  an  ex- 
tension of  the  time  In  which  to  prepare  and 
serve  a  proposed  statement  or  bill  of  excep- 
tions. Counsel  contends  that  the  attorneys 
for  respondent  had  power  to  bind  their  clients 
In  that  stipulation.  The  trouble  with  this 
contention  I»  that  the  stipulation  signed  by 
counsel  cuts  no  figure  in  the  case  whatever. 
That  was  a  stipulation  granting  the  appel- 
lant 10  days  in  which  to  prepare  and  serve  a 
proposed  statement  or  bill  of  exceptions. 
Counsel  for  appellant  had,  under  the  8tat»ite, 
10  days  for  that  purpose,  which  time  expired 
on  the  2nth  day  of  December,  1904.  Counsel, 
thereafter,  procured  an  order  of  the  conrt 
extending  that  time  for  CO  days  from  the  23d 
day  of  December,  1904.  Counsel  for  appel- 
lant attempts  to  explain  the  order  of  the 
court  and  contends  that  it  was  intended  to 
date  from  December  29,  instead  of  23,  1904. 
The  order  spealts  for  itself  and  extends  the 
time  for  60  days  from  the  23d.  The  stipula- 
tion signed  by  respective  counsel  has  no  part 
whatever  in  the  decision  of  this  case. 

If  counsel  for  appellant  has  made  a  mis- 
take, that  may  be  unfortunate,  btit  under  the 
facts  of  this  case  we  cannot  give  him  relief, 
and  the  petition  for  rehearing  is  denied. 

STOCKSLAGER,  C.  X,  and  AILSHIB,  X. 
concur. 


(29  Nev.  BO) 

ST;*TR  m  rel.  NEVADA  TITLE  GUARAN- 
TY &  TRUST  CO.  v.  GRIMES,  County 

Recorder.    (No.   1,683.) 
(Supreme  Ctourt  of  Nevada.    Jan.  19,  1900.) 

1.  Records— Access to-Riguts  op  Abstract 
Companies. 

Under  seotions  2603,  2004,  Com  p.  Laws 
Nev.,  providing  that  every  conveyance  oj  real 
estite,  and  every  instrument  of  writing  setting 
forth  an  agreement  to  convey  any  real  estite, 
or  whereby  any  real  estate  may  be  affo<'t<>d. 
proved,  acknowledged,  certified,  and  recorded 
in  the  manner  presented,  "shall  from  the  time  of 
filing  the  same  with  the  recorder  'for  record, 
impart  notice  to  all  persons  of  the  contents 
thereof,  and  subsequent  purchasers  and  mort- 
gaeees  shall  be  deemed  to  purchase  and  talce 
with  notice."  and  under  other  statutes  enumer- 
ated, as  construed  in  connection  with  the  com- 
mon law,  a  corporation  organized  for  the  pur- 
pose of  furnishing  abstracts  and  guarantying 


titles  may,  free  of  charge,  through  its  agents 
and  employes,  during  regular  business  hours, 
inspect  and  miilie  memoranda  and  copies  of  all 
files  and  records  in  the  ofBce  of  the  county  re- 
corder, in  80  far  as  they  relate  to  current  trans- 
actions in  which  it  is  authorized  or  employed  to 
malie  searches,  furnish  abstracts,  or  guaranty 
titles  by  persons  having,  or  seeking  to  acquire, 
an  interest  in  property ;  the  examination  to  be 
made  at  such  times  and  under  such  circum- 
stances as  will  not  prevent  the  recorder  or  bis 
assistants  from  discharging  their  duties,  nor 
interfere  with  the  right  of  other  persons  to 
have  access  to  the  records. 

fEd.  Note.— For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Records,  §§  13-20.] 

2.  Same— CoMPiLi.NO  Adstbact  Books. 

Under  the  laws  mentioned,  relator  has  not 
the  right  to  copy  or  insjiect  ail  records  for  the 
purpose  of  compiling  an  independent  set  of  ab- 
stract books,  covering  all  the  property  to  which 
tlie  records  relate  and  for  use  in  equipping  an 
office  in  opposition  to  the  recorder. 

[Ed.  Note — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Records,  f§  13-20.] 

(Syllabus  by  the  Court.) 

Petition  by  the  state,  on  the  relation  of  the 
Nevada  Title  Guaranty  &  Trust  Company, 
for  writ  of  mandamus  to  Puddy  Grimes, 
county  recorder  of  the  county  of  Nye.  De- 
nied. 

Geo.  S.  Green,  Alfred  Chartz,  and  T.  A.  A. 
Slegfrledt,  for  relator.  Wm.  Fonuan,  for 
respondent 

TALBOT,  X  To  what  extent  Is  a  com- 
pany engaged  in  the  business  of  furnishing 
abstracts  and  guarantying  titles  allowed  to 
inspect,  examine,  and  copy  the  records  In  the 
office  of  the  county  recorder,  without  the 
payment  of  fees,  16  the  question  presented. 
From  the  petition,  answer,  and  agreed  state- 
ment of  facts  it  appears  that  the  respondent, 
as  county  recorder,  bas  refused,  and  unless 
ordered  by  this  court  will  continue  to  refnse, 
to  allow  the  relator,  or  Its  duly  authorized 
secretary  and  general  manager,  either  for  It- 
self or  as  agent  for  the  owner  of  the  prop- 
erty, to  Inspect,  copy,  or  make  memoranda 
of  the  record  of  a  specified  certificate  of 
mining  location,  and  of  a  certain  deed  and 
the  other  records  in  the  ofllce  of  the  county 
recorder  of  Nye  county;  that  the  relator 
seeks,  and  has  demanded,  to  inspect  and  copy 
these  records  free  of  charge  for  the  purpose 
of  compiling  an  Independent  set  of  abstract 
books  covering  oil  the  property  pertaining 
to  these  records  with  the  intention  of  supply- 
ing and  selling  abstracts  to  Its  customers. 
Respondent  was  and  is  willing  to  permit 
relator's  agent  to  Inspect  the  records  for 
his  personal  use  and  information,  provided 
that  he  does  not  take  any  compensation  or 
fees  from  any  other  person  for  so  doing, 
but  refuses  to  allow  him  or  the  relator  to 
Inspect  or  copy  the  records  for  the  use  of 
relator  in  preparing  abstracts,  except  upon 
payment  of  the  fees  allowed  by  law  for  mak- 
ing abstracts.  The  relator,  in  the  pursuit  of  its 
abstracting,  record  searching,  and  title  guar- 
anty business,  and  for  the  purpose  of  prepar- 


Digitized  by 


Google 


10C2 


84  PACIFIC  REPORTER. 


(Ser. 


ing  a  Bet  of  abstract  books,  bad  engaged  one 
man  continuously  for  three  or  four  months 
in  searching  these  records,  talilug  memoranda 
and  making  copies,  and,  if  permitted,  will 
continue  for  three  or  four  months  to  keep 
one  or  more  men  engaged  in  copying,  search- 
ing, and  taking  memoranda,  and,  when  the  ab- 
stract books  of  relator  are  completed,  relator 
will  demand  the  right  to  inspect  and  take  mem- 
oranda from  the  records  of  all  conreyances 
thereafter  filed,  for  the  purpose  of  keeping  up 
to  date  Its  abstract  books  and  for  its  use  In  com- 
piling abstracts  of  title.  Relator  claims  that 
under  our  statutes  and  also  under  the  com- 
mon law  it  has  a  right  to  examine  and  copy 
all  these  records.  Respondent  challenges 
both  these  contentions,  apd  asserts  that,  as 
no  such  privilege  Is  conferred  by  statute, 
the  common  law  controls  and  limits,  the  right 
of  inspection  to  persons  baring  an  interest 
in  the  subject-matter  to  which  the  record 
relates. 

In  seeking  light  and  authority  on  these  pro- 
positions, we  first  turn  to  the  statutes,  and 
find  provided  in  the  Compiled  Laws: 

Sections  2663  and  2664 :  Every  conveyance 
of  real  estate,  and  every  instrument  of  writ- 
ing setting  forth  an  agreement  to  convey  any 
real  estate,  or  whereby  any  real  estate  may 
be  effected,  proved,  acknowledged,  certified 
and  recorded  in  the  manner  prescribed,  "shall 
from  the  time  of  filing  the  same  with  the 
recorder  for  record.  Impart  notice  to  all  per- 
sons of  the  contents  thereof;  and  subsequent 
purchasers  and  mortgagees  shall  be  deemed 
to  purchase  and  take  with  notice." 

Section  2715:  "A  mortgage  upon  posses- 
sory claims  to  public  lauds,  all  buildlnga  and 
Improvements  upon  such  lands,  all  quartz 
and  mining  claims,  and  all  such  personal 
property  as  shall  be  fixed  in  its  structure  to 
the  soil,  acknowledged  In  manner  and  form 
as  mortgages  upon  real  estate  are  required 
by  law  to  be  acknowledged  and  recorded  In 
the  office  of  the  county  recorder  in  which 
the  property  Is  situated,  shall  have  the  same 
effect  against  third  persons  as  mortgages  up- 
on real  estate." 

Section  2705  directs  the  several  county  re- 
corders to  procure  suitable  books  at  the  ex- 
pense of  the  county  In  which  all  chattel  mort- 
gages shall  be  recorded,  and  provides  that 
"such  books  shall,  at  all  times,  be  open  to 
the  public  for  inspection." 

Section  2718:  "All  instruments  of  writing 
now  copied  into  the  proper  books  of  record 
of  the  office  of  the  county  recorders  of  the 
several  counties  of  this  territory,  shall,  after 
the  passage  of  this  act  be  deemed  to  impart 
to  subsequent  purchasers,  and  all  other  per- 
sons whomsoever,  notices  of  all  deeds,  mort- 
gages, powers  of  attorney,  contracts,  con- 
veyances or  other  Instruments,  notwithstand- 
ing any  defect,  omission,  or  Informality  exist- 
ing In  the  execution,  acknowledgment  or 
certificate  of  recording  the  same." 

Siectjon  2730  provides  that  cert.iin  oflicers. 


Including  recorders,  "authorized  by  lawr  to 
take  the  proof  or  acknowledgment  of  the  exe- 
cution of  conveyances  of  real  estate,  or  other 
instrument  required  by  law  to  l>e  proved  or 
acknowledged,  shall  keep  a  record  of  all 
their  offlcia!  acts  in  relation  thereto  in  a 
book  to  be  provided  by  them  for  tliat  pur- 
pose, in  which  shall  be  entered  the  date  of 
the  proof  or  acknowledgment  thereof,  the 
date  of  the  instrument,  the  name  or  char- 
acter of  the  instrument  proved  or  acknowl- 
edged, and  the  names  of  each  of  the  parties 
thereto,  as  grantor,  grantee,  or  otherwise. 
Said  records  shall,  during  business  hours, 
be  open  to  public  Inspection  without  fee  or 
reward." 

Section  273C:  "All  instruments  of  writing 
relating  to  mining  claims  now  copied  into 
books  of  mining  or  other  records,  now  In 
the  office  of  the  cotinty  recorders  of  the 
several  counties  of  this  state,  shall,  after 
the  passage  of  this  act,  be  deemed  to  Impart 
to  subsequent  purchasers  and  incumbrancers, 
and  all  other  persons  whomsoever,  notice  of 
the  contents  thereof." 

Section  3364  provides  for  notice  of  thf 
pendency  of  an  action,  and  "that  from  the 
time  of  the  filing  it  shall  be  notice  to  all 
persons." 

Section  3396  makes  the  record  of  convey- 
ances In  partition  suits  a  bar  against  per- 
sons Interested  in  the  property. 

Section  2453  provides  that  filing  with  the 
recorder  shall  be  deemed  notice  of  the  ap- 
pointments and  revocations  of  deputy  coun- 
ty officers. 

Section  3304  provides  that  a  transcript  of 
the  original  docket  of  judgments  In  the  dis- 
trict court  certified  by  the  clerk  may  be 
filed  with  the  recorder  of  any  other  county, 
"and  from  the  time  of  the  filing,  the  Judg- 
ment shall  become  a  lien  upon  the  property 
of  the  Judgment  debtor  In  such  county,"  but 
does  not  direct  the  method  or  extent  of 
inspection  there ;  by  section  3652  It  Is  enacted 
that  "no  Judgment  rendered  by  a  Justice  of 
the  peace  shall  create  any  lien  upon  the 
lands  of  the  defendant  unless  a  transcript 
of  such  Judgment  certified  by  tbe  Justice  is 
filed  and  recorded  In  tbe  office  of  the  county 
recorder." 

Section  2348  directs  that  certain  news- 
papers be  preserved  by  the  recorders,  and 
that  strangers  and  Inhabitants  of  tbe  county 
"shall  have  access  to  tbe  same  at  all  times 
during  business  hours,  free  of  charge." 

Section  2776  provides  that  the  record  of 
partnership  certificates  shall  be  "open  to  pub- 
lic Inspection,"  and  section  755  that  estray 
notices  "shall  be  subject  to  examination  by 
all  persons  making  application  to  the  re- 
corder." 

St.  1005,  p.  221,  makes  It  the  duty  of  county 
and  district  recorders  to  keep  a  receiving 
book  in  which  they  shall  enter  the  name  of 
each  document  In  the  order  In  which  It  is 
filed,   its   number   and   date  of   filing,   and 
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the  amount  of  fees  collected  for  Its  recording 
or  filing,  and  tbe  same  is  made  the  fee  boot: 
of  the  recorder  open  to  any  one  desiring  to 
Inspect. 

There  are  other  sections  providing  for  the 
filing  or  recording  in  the  office  of  tbe  county 
recorder  of  mining  location  notices  (210, 
232,  and  238);  proof  of  annual  labor  on 
mines  (217);  notice  of  location  of  tunnei 
rights  (228);  location  of  mill  sites  (224); 
inventories  of  the  separate  property  of  mar- 
ried women  (512  and  513) ;  marriage  settle- 
ments (539);  orders  relating  to  tbe  rights 
and  property  of  sole  tradera  (546  and  547) ; 
certificates  of  tax  sales  (1112);  declarations 
of  homestead  (550);  decrees  setting  apart 
homesteads  (3040) ;  copies  of  writs  of  at- 
tachment (3223);  certificates  of  sale  on  exe- 
cution (3326) ;  certificates  for  construction  of 
ditches  and  fiumes  (425) ;  aSidavlts  of  service 
of  notice  to  delinquent  co-owners  of  mines 
(218) ;  liens  to  mechanics,  miners,  and  others 
(2885) ;  state  engineer's  list  of  priorities  of 
appropriations    of  water    (St.  1903,  p.  28,  c.  4). 

Section  1613  provides  that  certain  records, 
and  pai>ers  pertaining  to  elections,  "shall 
be  subject  to  the  inspection  of  any  elector." 

Section  2483  requires  oSicers  to  keep  fee 
books  "open  to  the  inspection  of  any  one 
desiring  to  inspect  the  same." 

Under  section  1212  the  books  of  revenue 
officers  are  "open  to  any  person  whomsoever 
to  Inspect  or  copy,  without  any  fee  or  charge." 
■  There  are  provisions  relating  to  other  offi- 
cers, for  Illustration,  section  2110,  directing 
that  the  books,  records,  and  accounts  of  tbe 
boards  of  county  commissioners  "shall  be 
kept  by  tbe  clerk,  during  business  hours,  open 
to  public  inspection  free  of  charge" ;  section 
303,  providing  that  the  plats,  papers,  and 
documents  in  the  office  of  the  State  Land 
Register  "shall  be  open  to  public  Inspection 
during  office  hours  without  fee  therefor," 
and  that  connty  assessors  "shall  keep  copies 
.of  township  plats  subject  to  the  inspection 
of  ail  persons  interested  in  examining  the 
same";  section  2114,  requiring  county  audit- 
ors to  keep  a  complete  set  of  books  showing 
every  money  transaction  of  the  connty,  "which 
shall  be  open  to  the  Inspection  of  the  public 
free  of  charge";  section  2148,  providing  for 
publicity  by  publication  of  the  allowance  of 
bills  against  the  county;  section  2328,  re- 
quiring county  treasurers  "at  all  times  to 
keep  their  books  and  office  subject  to  the 
Inspection  and  examination  of  the  boards  of 
county  commissioners" ;  section  4177  entitles 
grand  juries  "to  tbe  examination  without 
charge  of  all  public  records";  section  3303 
requires  that  the  docket  of  judgments  in  tbe 
district  courts  "sball  be  open  at  all  times 
during  office  hours  for  the  Inspection  of  the 
public  without  charge,"  and  that  the  clerk 
shall  arrange  the  docket  In  such  a  manner  as 
to  facilitate  Inspection. 

We  have  no  statute  similar  to  section  131 
of  the  coimty  government  act  In  California 


(St.  1897,  J,  488,  C.  277),  which  provides  that 
"all  books  of  record,  maps,  charts,  surveys 
and  other  papers  on  file  in  the  recorder's 
office,  must,  during  business  hours,  be  open 
for  inspection  by  any  person,  without  charg^e; 
and  the  recorder  must  arrange  the  books  of 
record  and  indices  in  his  office  in  such  suit- 
able places  as  to  facilitate  their  Inspection." 
Nor  have  we  any  general  act,  such  as  prevails 
in  a  number  of  states,  directing  that  all  re- 
cords in  the  offices  of  county  and  township 
officers  shall  be  open  for  inspection  by  the 
public.  The  provisions  regarding  county  re- 
corders, section  2340  to  2344,  inclusive,  are 
silent  concerning  such  examination. 

Section  2459  and  2471  designate  the  fees 
"for  abstracts  of  title  for  each  document  em- 
braced thereby,"  and  "for  searching  records 
and  files  for  each  document  necessarily  ex- 
amined," but  contain  no  words  either  au- 
thorizing or  prohibiting  the  making  of  ab- 
stracts or  searches  by  others  than  the  re- 
corder, or  specifying  whether  he  shall  be  en- 
titled to  compensation  if  the  work  is  not  per- 
formed by  himself  or  his  deputies. 

The  decisions  on  similar  questions  in  other 
jurisdictions  rest  largely  upon  statutes  not  in 
uniformity  with  ours  or  with  each  other,  and 
there  Is  a  lack  of  harmony  among  the  opin- 
ions not  only  in  different  states,  but  of  the 
court  and  judges  in  tbe  same  state.  We  will 
consider  some  of  these  cases  more  partic- 
ularly, owing  to  the  especial  reliance  placed 
by  relator  upon  Burton  v.  Tuite  and  Lum 
V.  McCarty,  infra. 

In  Webber  v.  Townley,  43  Mich.  534,  5  N. 
W.  971,  38  Am.  Rep.  213,  decided  in  1880,  all 
the  justices,  including  those  of  such  high 
and  widely  recoRulzed  reputations  as  Cooley 
and  Campbell,  held  that  there  Is  no  com-- 
mon-law  right  to  make  copies  or  abstracts 
of  public  records  for  speculative  purposes, 
as  for  the  compilation  of  a  set  of  abstract 
books  for  selling  abstracts  of  title;  and  that 
no  such  right  was  given  by  an  act  provid- 
ing "that  the  registers  of  deeds  sball  fur- 
nish proper  and  reasonable  facilities  for  tbe 
Inspection  and  examination  of  tbe  records 
and  files  in  their  respective  offices,  and  for 
making  memorandums  or  transcripts  there- 
from during  the  usual  business  hours,  to  all 
persons  having  occasion  to  make  examin- 
ation of  them  for  any  lawful  purpose;  provid- 
ed, that  tbe  custodian  of  said  records  and 
files  may  make  such  reasonable  rules  and 
regulations  with  reference  to  the  inspection 
and  examination  of  them  as  shall  be  neces- 
sary for  the  protection  of  said  records  and 
files,  and  to  prevent  the  interference  with 
the  regular  discharge  of  the  duties  of  said 
register;  and  provided  further,  that  said  re- 
gister of  deeds  may  prohibit  the  use  of  pen 
and  ink  in  making  copies  or  notes  of  records 
and  files."  Pub.  Acts  Mich.  1875,  p.  51,  No. 
54.  Speaking  for  the  court,  Marston,  C.  J., 
said:  "We  are  of  opinion  tliat  under  the 
common  law  relators  have  not  the  right 
claimed.    The  right  to  an  inspection  and 


Digitized  by 


Google 


10C4 


84  PACIFIC  REPORTER. 


(XeT. 


copy  or  abstract  of  a  public  record  Is  not 
given  indiscriminately  to  eacli  and  all  who 
may,  from  curiosity  or  otherwise,  desire  the 
same,  but  is  limited  to  those  who  have  some 
Interest  therein.  What  this  interest  musi 
be  we  are  not  called  upon  in  the  present 
case  to  determine.  The  question  has  us- 
ually arisen  where  the  right  claimed  was  to 
Inspect  or  obtain  a  copy  of  some  particular 
document,  or  those  relating  to  a  given  tran- 
saction or  title.  We  have  not  been  referred 
to  any  authority  which  recognizes  the  right 
of  a  person  under  the  common  law  to  a  copy 
or  abstract  of  the  entire  records  of  a  public 
office  in  which  he  had  no  special  interest;  the 
object  in  view  being  simply  private  gain 
from  the  possession  and  use  thereof.  Re- 
lators do  not.aslc  for  an  inspection  of  a  record 
or  abstract  thereof  relating  to  lands  in  which 
they  claim  to  have  any  title  or  interest^  or 
concerning  which  they  desire  information  in 
contemplation  of  acquiring  some  right  or  In- 
terest, either  by  purchase  or  otherwise.  It 
Is  not  as  the  agents  or  attorneys  of  parties 
seelclng  information  because  interested  or 
likely  to  become  so.  On  the  contrary,  the 
right  is  based  upon  neither  a  present  nor 
prospective  interest  In  the  lands,  but  is  for 
the  futnre  private  gain  and  emolument  «f 
relators  in  furnishing  information  there- 
from to  third  parties  for  a  compensation  then 
to  be  paid.  It  is  a  request  for  the  law  to 
grant  them  the  right  to  inspect  the  record 
of  the  title  to  every  person's  land  in  the 
county,  and  obtain  copies  or  abstracts 
thereof,  to  enable  them  hereafter,  for  a  fee 
or  reward,  to  furnish  copies  to  such  as  may 
desire  the  same." 

Relator  contends  that  this  opinion  was 
reversed  by  the  same  court  in  the  leading 
case  of  Burton  v.  Tulte,  78  Mich.  303,  44  N. 
W.  282,  7  L.  R.  A.  73,  determined  in  1889. 
Such  is  conceded  to  be  the  effect  in  the  lan- 
guage there,  and  in  a  number  of  decisions 
made  later  in  that  and  other  states;  but,  in 
reality  and  stripped  of  dicta,  it  was  held 
.  that  salesbooUs  kept  by  the  receiver  of  taxes, 
containing  a  statement  of  the  sales  of  delin- 
quent tax  lands,  and  by  him  turned  over  to 
the  city  treasurer,  who  noted  therein  re- 
demptions and  sales,  were  public  records, 
and  that  relator,  who  had  been  employed  by 
the  owner  of  the  property  to  examine  in 
regard  to  tax  sales,  or  where  these  sales 
were  liens  upon  property  to  which  he  was 
furnishing  abstracts,  had  the  riKht  to  make 
such'  examinations  of  the  public  records  as 
the  necessity  of  his  business  might  re(;uire, 
and  that  this  right  was  assured  to  him  un- 
der Act  No.  205,  p.  28(5,  Laws  Mich.  18S9, 
which  provides:  "That  the  officers  having 
the  custody  of  any  county,  city,  or  town  re- 
cords in  tl«is  state  shall  furnish  proper  and 
reasonable  facilities  for  the  Inspection  and 
examination  of  the  records  and  flies  In  their 
re.spectlve  offices,  and  for  making  memoran- 
da or  transcripts  therefrom,  during  the 
usual  business  hours,  to  all  persons  having 


occasion  to  make  examination  of  them  for 
any  lawful  purpose,"  subject  to  conditions 
similar  to  those  quoted  In  the  act  of  1875 
relating  to  registers.  In  delivering  the 
opinion,  Morse,  J.,  said:  "I  do  not  tbinfc 
that  any  common  law  ever  obtained  in  tbis 
free  government  that  would  deny  to  the 
people  thereof  the  right  of  free  access  to, 
and  public  inspection  of,  public  records. 
They  have  an  Interest  always  in  such  re- 
cords, and  I  know  of  no  law,  written  or  un- 
written, t'lat  provides  that,  before  an  Inspec- 
tion or  examination  of  a  public  record  is 
made,  the  citizen  who  wishes  to  make  It 
must  show  some  special  interest  in  such  re- 
cord. I  have  a  right.  If  I  see  fit.  to  examine 
tb'  title  of  my  neighbor's  property,  whether 
or  not  I  have  any  interest  in  It.  or  intend  to 
have.  I  have  also  the  right  to  examine  any 
title  that  I  see  fit,  recorded  in  the  pabllc 
offices,  for  the  purposes  of  selling  such  In- 
formation, If  I  desire.  No  one  has  ever 
disprted  the  right  of  a  lawyer  to  enter  the 
register's  office,  and  examine  the  tltlf  of  his 
client  to  land  as  recorded,  or  the  title  of  the 
opponent  of  his  client,  and  to  charge  his 
client  for  the  Information  so  obtained.  This 
is  done  for  private  gain,  as  a  part  of  the 
lawyer's  dally  business,  and  by  means  of 
which,  with  other  labors,  he  earns  bis  bread. 
Upon  what  different  footing  can  an  ab-, 
stracter  be  placed,  within  the  law,  wlthont' 
giving  a  privilege  to  one  man  or  class  of 
men  that  Is  denied  to  another?  The  rela- 
tor's business  Is  that  of  making  abstracts  of 
title,  and  furnishing  the  same  to  those  want- 
ing thn,  for  a  compensation.  In  such  busi- 
ness It  Is  necessary  for  him  to  consult  and 
make  memoranda  of  the  contents  of  these 
books.  His  business  Is  a  lawful  one,  the 
same  as  is  the  lawyer's,  and  why  has  not  he 
the  right  to  inspect  and  examine  public  re- 
cords in  his  business  as  well  as  any  other 
person?  It  is  plain  to  me  that  the  Legisla- 
ture Intended  to  assert  the  right  of  all 
citizens,  in  the  pursuit  of  a  lawful  business, 
to  make  such  examinations  of  the  public  re- 
cords In  public  offices  as  the  necessity  of 
their  business  might  require,  subject  to  such 
rules  and  restrictions  as  are  reasonable  and 
proper  under  the  circumstances.  The  re- 
spondent in  this  case  Is  the  lawful  cnstodian 
of  these  salesbooks,  and  Is  responsible  for 
their  safe-keeping,  and  he  may  make  and 
enforce  proper  regulations,  consistent  with 
the  public  right,  for  the  use  of  them.  It 
follows  that  he  has  no  right  to  demand  any 
fee  or  compensation  for  the  privilege  of  ac- 
cess to  the  records,  or  for  any  examination 
thereof  not  made  by  himself  or  his  clerks  or 
deputies.  He  has  no  exclusive  right  to 
search  the  records  against  any  other  citizon, 
Lum  V.  McCarty,  39  N.  J.  Law,  287;  Boylan 
V.  Warren.  39  Kan.  301,  18  Pac  174,  7  Am. 
St.  Rep.  551;  State  t.  Rachac,  37  Minn.  372, 
35  N.  W.  7;  People  v.  Richards,  99  N.  Y.  620, 
1  N.  E.  258;  Hanson  r.  Elchstaedt,  68  Wia. 
538,  35  N.  W.  30." 
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Apparently  tbese  remarks  met  the  ap- 
proval of  Chamberlln,  J.,  who  concurred 
without  qualification,  but  not  of  the  major- 
ity of  the  court,  for  Campbell,  J.,  whose  con- 
currence In  the  Judgment  made  It  effective, 
confined  bis  opinion  to  the  point  that  the 
relator  bad  such  an  interest  under  the  act 
mentioned  as  entitled  him  to  see  the  books 
in  question.  Sherwood,  C.  J.,  and  Long,  J., 
did  not  sit,  and  these  statements  may  be 
considered  as  sanctioned  by  only  two  of  the 
fire  Justices.  The  case  rested  upon  the 
Michigan  statute.  No  English  or  other  de- 
cision was  cited  that  supported  the  asser- 
tion of  Justice  Morse  that  he  knew  of  no 
common  law  that  denied  the  right  of  free 
Inspection  or  required  the  citizens  desiring 
to  make  it  to  show  some  interest  In  the  re- 
cord. Although  this  language  Is  Interesting 
as  a  statement  of  the  opinion  of  an  able 
member  of  a  court  of  high  standing,  it  was 
not  only  unnecessary  for  the  determination 
of  the  case  as  controlled  by  lesialntlve 
enactment,  and  unsupported  by  any  author- 
ity excepting  the  concurrence  of  one  of  the 
Justices,  but  It  was  a  begging  of  the  ques- 
tion, for,  If  no  common  law  prevails  In  this 
country  which  prevents,  and  there  is  no  de- 
cision sustaining  the  right  of  an  abstract 
company  or  others  to  Inspect  or  copy  alt  the 
records  In  which  It,  or  they,  have  no  In- 
terest as  owner  or  agent,  it  is  evident  that 
no  such  right  exists  unless  granted  by  stat- 
ute. VI  Ih  no  decision  conceding  or  denying 
such  right,  nothing  appears  on  which  to  base 
the  assumption  that  it  is  authorized  by  com- 
mon law.  The  same  may  be  said  regarding 
the  force  of  similar  expressions  quoted  In 
the  brief  from  other  opinions. 

In  Day  v.  Button,  DC  Mich.  600,  56  N.  W. 
8,  It  was  held  that  the  right  to  examine  the 
records  In  the  office  of  the  register  of  deeds, 
and  to  make  memoranda  therefi-om,  for  the 
pui-pose  of  making  a  set  of  abstract  books, 
was  established  by  Burton  v.  Tuite,  supra; 
but,  as  we  have  seen,  the  majority  of  the 
court  did  not  go  so  far  In  tlie  earlier  of 
these  cases.  This  doctrine  as  broadened  Is 
better  warranted  by  the  statute  In  that  state. 

Distinguishing  those  cases  and  the  records 
In  the  office  of  the  register  from  those  In 
suits  between  individuals,  subsequently.  In 
Burton  t.  Reynolds,  110  Mich.  3&4,  68  N.  W. 
217,  the  court  refused  a  writ  of  mandate  to 
compel  the  clerk  of  the  circuit  court  to  per- 
mit one  engaged  In  making  abstracts  of 
title  to  examine  and  copy  a  file  In  an  action 
relating  to  land  between  private  parties, 
upon  a  petition  which  negatived  construc- 
tive notice  of  the  pendency  of  the  action, 
and  did  not  assert  actual  notice,  nor  state 
that  the  examination  and  copying  of  the 
file  was  necessary  to  the  Interest  of  his  em- 
ployer, although  It  did  state  that  It  was 
necessary  to  the  completion  of  the  relator's 
work. 

In  Brown  v.  County  Treasurer,  54  Mich. 
132,  19  N.  W.  778.  52  Am.  Bep.  800,  the 


citizen  seeking  and  refused  inspection  of 
liquor  bonds  filed  with  the  county  treasurer, 
and  wishing  information  that  would  aid  In 
a  prosecution  for  an  infraction  of  the  law, 
had  a  different  interest  than  one  man  has 
In  the  title  to  another's  property. 

In  Lum  V.  McCarty,  39  N.  J.  Law,  287,  a 
leading  case  cited  to  support  the  opinion  In 
Burton  v.  Tuite,  above,  the  court  overruled 
Flemmlng  v.  Clerk  of  Hudson  County,  30 
N.  J.  Law,  2S0,  and  held  that  county  clerks 
were  not  entitie<l  to  fees  for  searches  not 
made  by  themselves  or  assistants  of  the 
records  in  their  offices,  of  deeds,  mortgagee, 
and  Judgments.  The  statute  provided  for 
access  to  the  records  excepting  those  of 
judgments  in  the  circuit  court.  Tlie  action 
was  for  the  recovery  of  fees  paid  by  the 
plaintiff's  attorney  under  protest,  when  he 
was  refused  Inspection  until  he  paid  the 
same  fees  for  the  privilege  of  examining 
the  records  that  the  clerk  would  have  been 
entitled  to  charge  if  he  had  made  the  exam- 
ination. In  Justification  of,  and  by  way  of 
distinguishing,  a  subsequent  decision  by  the 
Supreme  Court  of  New  Jersey,  to  which  we 
shall  refer  later,  it  is  proper  to  observe 
that  the  Issue  presented  did  not  relate  to 
the  right  of  on  abstract  company  or  person 
without  Interest  to  copy  or  examine  all  the 
records.  This  should  be  borne  in  mind  In 
considering  the  weight  to  which  the  opinion 
Is  entitled  as  bearing  on  the  different  Issue 
with  which  we  are  confronted. 

The  case  Is  more  directly  applicable  to  the 
question  whether  one  authorized  by  statute 
underthedesignatlonof  "all  persons," and  hav- 
ing an  interest  in  property,  may  have  h'^  at- 
torney search  the  records  without  the  pay- 
ment of  fees.  The  court  said:  "By  the 
third  section  of  the  'Act  to  regulate  fees' 
(Nix.  Dig.  p.  322)  provision  is  made  for  the 
compensation  of  county  clerks  for  certain 
services,  among  which  Is  the  searching  of  the 
records  In  their  offices.  The  provision  can- 
not be  extended  by  constriictlon,  so  as  to 
authorize  a  demand  by  the  clerk  for  pay  for 
services  not  in  fact  rendered  by  him  or  his 
assistants.  The  defendant,  therefore,  was 
not  entitled  to  the  fees  in  question,  under 
that  provision.  The  only  other  provisions 
which  are  claimed  to  have  a  bearing  on  the 
question  are  the  ninth  section  of  the  'Act  re- 
specting conveyances,'  which,  after  providing 
for  the  recording  of  deeds  in  books  to  be 
furnished  for  the  purpose,  adds  'to  which 
books  every  person  shall  have  access,  at  prop- 
er seasons,  and  be  entitled  to  transcripts  from 
the  same,  on  paying  the  fees  allowed  by  law' 
(Nix.  Dig.  p.  14G),  and  the  first  section  of  the 
'Act  to  register  mortgages,'  which,  after  like 
provision  for  registering  mortgages  of  lands 
in  proper  books,  adds,  'to  which  books  every 
person  shall  have  access,  at  all  proper  sea- 
sons, and  may  search  the  same,  paying  the 
fees  allowed  by  law'  (Nix.  Dig.  p.  610).  It 
Is  also  suggested  that  the  absence  of  any  pro- 
vision for  access  by  the  public  to  the  records 
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of  Judgments  of  the  circuit  courts  favors  the 
charge,  so  far  as  the  records  of  those  Judg- 
ments are  concerned.  No  authority  for  tak- 
ing fees  for  searches  not  made  by  himself  or 
his  assistants  Is  to  be  derived  by  the  clerk 
from  either  of  the  above-quoted  provisions. 
The  first,  while  It  provides  for  compensation 
for  transcripts,  contains  no  qualification  of 
the  right  of  the  public  thereby  declared  to  ac- 
oess  to  the  records,  and  it  authorizes  no 
charge  whatever  In  connection  with  the  ex- 
ercise of  that  right  Though  the  language  of 
the  other  may  seem  to  qualify  the  right  to 
search  with  the  necessity  of  paying  foes,  yet 
the  obvious  construction  of  the  provision  is 
that  the  fees  for  search  are  to  be  paid  only 
when  the  search  is  made  by  the  clerk  or  his 
assistants.  The  right  of  the  public  to  free 
access  to  the  records  carries  with  it  the 
right  to  search  without  charge  for  the  privi- 
lege. Nor  can  a  claim  on  the  part  of  the 
clerk  to  fees  for  a  search  not  made  by  him- 
self or  his  assistants,  in  the  records  of  the 
Judgments  of  the  circuit  court  in  his  oflSce, 
be  Justified  by  the  fact  that  no  special  pro- 
vision is  made  for  access  by  the  public  to 
those  records.  They  are  no  less  free  to  the 
public,  by  reason  of  the  absence  of  a  pro- 
vision declaring  the  right.  They  are,  in  fact, 
public  records,  and  are  public  proporij'.  kent 
In  a  public  place,  at  the  public  expense,  for 
the  public  benefit  For  the  convenience  of 
the  public  In  examining  them,  the  law  pro- 
vides for  the  making  of  proper  Indexes  of 
their  contents.  Nix.  Dig.  'Practice  Act,'  p. 
729,  par.  77.  The  law  expressly  provides  for 
free  access  by  the  public  to  the  records  of 
attachments,  notices  of  lis  pendens,  circuit 
court  Judgments  docketed  In  the  Supreme 
Court,  and  Judgments  of  Justices'  courts 
docketed  in  the  courts  of  common  pleas.  Nix. 
Dig.  pp.  39,  112,  442,  474.  The  clerk  is  the 
lawful  custodian  of  the  records,  and  indexes 
thereto,  and  Is  responsible  for  the  safe-keep- 
ing thereof.  His  powers  over  them  are  such 
as  are  necessary  for  their  protection  and 
preservation.  To  that  end,  he  may  make  and 
enforce  proper  regulations  consistent  with 
the  public  right  for  the  use  of  them.  But 
they  are  public  property,  for  public  use,  and 
he  has  no  lawful  authority  to  exclude  any  of 
the  public  from  access  to,  and  inspection  and 
examination  thereof,  at  proper  seasons  and 
on  proper  application.  Tho  clauses  which 
declare  the  public  right  in  this  behalf  em- 
ploy the  most  comprehensive  and  general 
language:  'All  persons  desiring  to  examine 
the  same'  'Every  person  shall  liavo  ax-ess." 
It  follows  that  the  clerk  has  no  right  to  de- 
mand any  fee  for  the  privilege  of  access  to 
the  records  and  indexes,  or  for  any  examl-  . 
nation  thereof  not  made  by  himself  or  by  his 
assistants." 

In  Ferry  v.  Williams.  41  N.  .7.  Lnw.  Xi2.  32 
Am.  Rep.  219,  it  was  held  that  every  person 
is  entitled  to  the  inspection  of  documents  of 
a  public  nature,  provided  he  has  the  requisite 
Interest    The  court  enforced  by  mandamus 


In  favor  of  a  citizen  the  right  of  InBpection 
of  letters  of  recommendation  filed  as  a  basis 
for  the  issue  of  licenses.  In  principle  the 
case  Is  in  some  respects  Uke  the  one  before 
us,  because  the  New  Jersey  statutes  did  not 
provide  for  the  examination  of  these  tetters, 
but  did  for  the  Inspection  of  many  other  re- 
cords as  we  have  seen.  The  following  ex- 
tracts from  the  opinion  are  also  Instructive 
regarding  the  controlling  and  disputed  point 
in  the  common  law:  "The  documents  In 
question  are  of  a  public  nature,  and  the  rule 
Is  that  every  person  Is  entitled  to  the  inspec- 
tion of  such  Instruments  provided  be  shows 
the  requisite  interest  therein.  And  as  Lord 
Denman  remarks,  in  Bex  v.  Justices  of 
Staffordshire,  6  A.  &  E.  SI,  the  court  Is  by  no 
means  disposed  to  narrow  its  authority  to 
enforce  by  mandamus  the  production  of  every 
document  of  a  public  nature  in  which  any 
citizen  can  prove  himself  to  be  interested. 
For  such  persons.  Indeed,  every  officer  ap- 
pointed by  law  to  keep  records  ought  to  deem 
himself  for  that  purpose  a  trustee.  The  re- 
lator asserts  no  Interest  to  be  subserved  by 
an  inspection  of  these  letters,  except  that 
common  Interest  which  every  citizen  has  in 
the  enforcement  of  the  laws  and  ordinances 
of  the  community  wherein  he  dwells.  In 
England,  the  occasions  which  generally  have 
required  the  exercise  of  the  power  of  the 
court  to  enforce  inspection  of  public  docu- 
ments have  been  those  where  a  party  has 
sought  evidence  for  the  prosecution  or  de- 
fense of  his  rights  in  pending  litjgation.  In 
such  cases,  when  the  custodian  of  the  docu- 
ments was  a  party  in  the  cause,  the  court 
usually  intervened  by  rule,  otherwise  by  man- 
damus. But  the  existence  of  a  suit  was  not 
a  sine  qua  non  for  the  exertion  of  a  power. 
In  Rex  T.  Lucas  et  al.,  10  East  235,  a  man- 
damus was  sought  to  compel  the  steward  of 
a  manor  to  permit  one  claiming  certain  copy- 
hold lands  within  the  manor  to  inspect  the 
court  rolls  and  take  copies.  The  lord,  claim- 
ing himself  to  be  the  owner  of  the  lands,  re- 
sisted, on  the  ground  that  there  was  no  cause 
depending,  but  the  Court  of  King's  Bench 
granted  the  writ  notwithstanding  the  opinion 
before  expressed  in  Rex  v.  Allgood,  7  T.  R. 
742;  Lord  Ellenborough  saying:  *I  do  not 
know  why  there  should  be  any  cause  depend- 
ing in  order  to  found  an  application  of  this 
sort.  This  is  not  the  impertinent  Intrusion  of 
a  stranger,  but  the  application  of  one  who  is 
clearly  entitled  to  the  copyhold,  unless  there 
be  a  conveyance  of  It  by  those  under  whom 
he  claims ;  he  may  therefore  well  require  to 
see  whether  there  appears  upon  the  rolls  to 
be  any  such  conveyance.'  So  In  Rex  v.  Tow- 
er, 4  M.  &  S.  162,  on  a  controversy,  but  with- 
out suit,  between  a  tenant  of  the  manor  and 
the  lord,  as  to  cutting  underwood,  the  court 
granted  a  mandamus  to  inspect  the  court  rolls 
so  far  as  related  to  that  subject  Likewise 
In  Rex  v.  Justices  of  Leicester,  4  B.  &  C.  891. 
a  mandamus  was  granted  that  certain  rate- 
payers be  allowed  to  inspect  and  take  copies 
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of  the  prcK-eedlngs  and  docaments  relating  to 
the  parish  rates,  although  no  suit  was  pend- 
ing; and,  while  this  case  Is  disapproved  In 
Rex  V.  Vestryman  of  St.  Marylebone,  5  A.  & 
E.  208.  and  overruled  in  Rex  v.  Justices  of 
Staffordshire,  6  A.  &  E'.  84,  yet  In  neither  case 
is  It  suggested  that  it  was  erroneous  because 
no  action  had  been  brought  The  disappro- 
bation turns  upon  the  principle  that  the  rate- 
payers bad  no  interest  to  be  subserved  by  the 
inspection,  since  no  Information  to  be  ob- 
tained from  the  documents  could  aid  them 
in  the  enforcement  or  protection  of  any  law- 
ful claim ;  Lord  Denman  saying,  in  the  case 
last  cited,  that  the  subject-matter  was  not 
one  which  the  ratepayer  could  bring  before 
the  court  as  a  litigant,  and  hence  there  was 
not  that  direct  and  tangible  Interest  which 
is  necessary  to  bring  persons  within  the  rule 
on  which  the  court  acts  In  granting  inspec- 
tion of  public  documents.  In  Rex  v.  Mer- 
chant Tailors'  Co.,  2.  B.  &  Ad.  115,  although 
a  mandamus  was  refused  to  members  of  the 
company  seeking  an  inspection  of  all  the  re- 
cords, books,  papers,  and  muniments  of  the 
company,  because  of  the  generality  of  the 
application,  it  was  conceded  by  all  the  judges 
that,  if  the  application  had  been  limited  to 
some  legitimate  and  particular  purpose  in 
respect  of  which  the  examination  l)ecame 
necessary.  It  would  have  been  allowed,  and 
that  there  was  no  rule  that  to  warrant  an  or- 
der to  Inspect  corporation  documents  there 
must  actually  have  been  a  suit  Instituted. 
But  whenever  the  subject  was,  by  reason  of 
lits  relation  to  the  common  Interest,  permitted 
to  litigate  for  Its  protection,  the  right  of  In- 
spection was  fully  secured  to  him.  Thus,  in 
Rex  V.  Shelley,  3  T.  R.  141,  where  some  of  the 
burgage  tenants  were  testing  by  quo  war- 
ranto the  right  of  the  defendant  to  be  a  bur- 
gess, a  full  Inspection  of  the  court  rolls,  not 
limited  to  the  evidence  of  their  own  titles, 
was  granted  them.  In  Rex  v.  Babb,  3  T.  R. 
579,  on  an  Information  by  three  aldermen  to 
Inquire  Into  the  right  of  Woolmer  to  be 
mayor  of  Great  Grimsby,  the  relators  had 
a  rule  for  the  inspection  and  copies  of  all  the 
public  books,  records,  and  pai)ers  of  the 
borough  of  Great  Grimsby  regarding  the  sub- 
ject in  dispute." 

In  West  Jersey  Title  and  Guaranty  Co.  v. 
Barber,  49  N.  J.  Eq.  474,  24  Atl.  381,  it  was 
held  that  an  abstract  company  has  the  same 
rights  as  an  attorney  or  individuals  to  search 
the  county  records  for  others,  and,  when  em- 
ployed to  examine  the  title  to  any  particular 
piece  of  property,  becomes  subrogated  to  thp 
right  of  the  employer  to  have  access  to  them, 
notwithstanding  It  contemplates  making  a 
contract  of  guaranty  of  the  title. 

In  Barber  v.  West  Jersey  Title  &  Guaranty 
Co.,  53  N.  J.  Eq.  158,  32  Atl.  222,  decided  In 
1804,  Ave  years  after  Burton  v.  Tiiite,  the 
complainant  claimed  the  right  to  have  free 
hccoss  to  the  records  and  files  dally  during 
business  hours  for  the  purpose  of  Inspecting 
and  making  abstracts  and  memoranda.    It 


was  held  that  every  person  has  the  right  to 
examine  the  public  records  relating  to  any 
title  In  which  he  Is  Interested,  without  the 
payment  of  fees,  subject  to  reasonable  rules 
and  regulations,  and  that  the  abstract  com- 
pany has  this  privilege  when  employed  to  ex- 
amine and  guaranty  the  title  to  a  particular 
piece  of  property,  but  has  not  the  right  to  oc- 
cupy the  office  of  the  clerk  for  the  purpose  of 
making  an  abstract  of  the  records  In  oi-der  to 
set  up  a  rival  business  to  the  clerk.  In  con- 
sidering the  following  portion  of  the  opinion, 
It  is  well  to  remember  the  New  Jersey  statutes 
providing  for  Inspection,  as  before  noted: 
"The  case  of  I.um  v.  McCarty,  39  N.  J.  Law, 
287,  Is  relied  upon  to  support  this  decree.  In 
that  case  Lum  was  employed  to  search  a 
specific  title,  and  this  court  held  that  he  had 
a  right  of  access  to  the  records  In  the  clerk's 
office,  for  that  purpose,  without  the  payment 
of  fees  to  the  clerk.  But  that  case  Is  not 
authority  for  the  contention  that  any  one 
may  occupy  the  offices  of  the  county  clerk 
until  be  has  made  copies  of  all  the  records  In 
the  care  of  the  clerk  for  the  purpose  of  set- 
ting up  a  rival  office,  whereby  he  will  be  de- 
prived of  the  emoluments  of  his  office.  It  is 
conceded  that  the  corporation  complainant  is 
entitled  to  the  same  right  of  access  to,  and 
examination  of,  the  public  records  of  the 
county  as  an  individual  would  be.  Our  act 
respecting  conveyances,  after  providing  for 
the  recording  of  deeds  In  books  to  be  fur- 
nished for  that  purpose,  adds,  'to  which 
books  every  person  shall  have  access  at 
proper  seasons,  and  be  entitled  to  trans- 
cripts from  the  same  on  paying  the  fees  al- 
lowed by  law.'  Lum  v.  McCarty,  supra,  con- 
strued this  provision  to  mean  that  fees  were 
to  be  paid  to  the  clerk  only  when  he  made 
searches  himself,  and  did  not  preclude  a  per- 
son Interested  from  making  searches  for  him- 
self. The  law  makes  It  the  duty  of  the  clerk 
to  toke  care  of  the  public  records  In  his 
office,  but  gives  hini  no  special  fees  for  such 
sei-vlce.  The  only  compensation  to  him  are 
the  fees  he  receives  In  the  ordinary  course  of 
his  business  for  searches.  To  extend  the 
right  of  search  by  others  beyond  this  limit 
will  deprive  the  clerk  of  the  only  remunera- 
tion he  can  have  for  the  performance  of  this 
duty.  In  the  absence  of  clear  expression.  It 
should  not  be  so  enlarged  by  construction. 
In  other  states  where  the  statutory  provi- 
sions are  less  favorable  to  the  public  officer, 
the  courts  have  denied  the  right  of  any  one 
to  make  at  will  an  abstract  of  the  official  rec- 
ords. The  respondent,  by  force  of  its  in- 
corporation, has  the  same  right  to  Inspect 
the  public  records  which  may  lawfully  be 
exercised  by  an  individual.  Every  person, 
without  legislative  authority,  may  engage  In 
the  business  of  examining  and  guarantying 
titles  as  fully  as  this  company  Is  empowered 
to  do  by  Its  act  of  incorporation.  When  such 
a  person  or  a  company,  with  such  authority. 
Is  empowered  to  examine  and  gfuaranty  tt 
particular  title,  the  clerk,  ux>on  dem&iid,  is 
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bonnrt  to  give  access  to  the  records  for  that 
purpose,  subject  to  reasonable  rules  and 
regrulations." 

In  Fidelity  Trust  Co.  v.  Clerk,  65  N.  J. 
Law,  495.  47  Atl.  451,  the  court  sustained  the 
refusal  of  the  clerk  to  permit  an  examination 
of  certain  indices  In  the  Supreme  Court  relat- 
ing to  Judgments  which  were  a  Hen  upon 
lands. 

In  Newton  v.  Fisher,  98  N.  C.  23,  3  S.  E. 
823,  It  was  said  in  the  opinion:  "All  persons 
have  the  right  to  Inspect  these  records  freely 
and  without  charge,  and  all  persons,  who 
may  desire  to  do  so,  can  get  copies  by  paying 
the  prescribed  fees.  It  Is  the  duty  of  the 
register  to  keep  tliem  open  to  the  inspection 
and  examination  of  all  who  may  desire  to  In- 
spect and  examine  them,  and  for  this  there 
la  no  fee;  It  Is  his  duty  to  furnish  copies  to 
all  who  require  them  and  will  pay  the  fees 
allowed.  Perhaps,  In  addition  to  this,  so 
long  and  so  universal  has  been  the  custom, 
that  it  may  be  said  to  be  the  right  of  law- 
yers, and  others  needing  them,  to  take  such 
reasonable  memoranda  as  may  not  interfere 
with  the  rights  and  duties  of  the  register, 
and  we  have  never  known  this  refused.  "We 
know  of  no  law  that  requires  the  register,  in 
tills  respect,  to  do  more.  No  one  has  the 
right,  to  use  the  language  of  the  learned 
judge  in  the  court  below,  'to  make  copies 
or  absti-acts  of  the  entire  record  of  the  ofllce. 
Including  those  instruments  in  which  the  per- 
son 80  desiring  to  make  abstracts  Is  not  at 
the  time  interested,  but  simply  anticipates 
that  he  will  at  some  time  be  interested,  and 
abstracts  of  which  he  desires  to  make  for 
merely  speculative  purposes.  In  this  view 
the  plaintiff  would  be  entitled  to  every 
facility  for  the  legitimate  prosecution  of  his 
business  by  access  to  the  records  for  the  ex- 
amination of  instrameuts  registered,  but  the 
court  is  not  satisfied  of  his  right  to  make  an 
abstract  to  all  transfers  of  real  and  personal 
property  for  the  year  1880,  without  having 
an  interest  in  tlie  same,  for  the  prosecution 
of  his  business,  or  paying  any  fee  there- 
for.' '• 

In  Randolph  v.  State  ex  rel.,  82  Ala.  527, 
2  South.  714,  60  Am.  Hep.  701,  following 
Brewer  v.  Watson,  71  Ala.  299,  46  Am.  Rep. 
318.  and  Phelan  v.  State,  76  Ala.  49,  it  wris 
held  that  section  698  of  the  Code  of  1876, 
providing  that  "the  records  of  the  judge  o( 
probate's  office  must  be  free  for  the  examina- 
tion of  all  persons,  when  not  In  use  by  him," 
conferred  the-  right  of  free  examination  of 
the  records,  by  any  person  having  an  inter- 
est, bis  agent,  or  attorney,  and  the  right  to 
take  memoranda  or  copies,  but  did  not  ex- 
tend to  attorneys  or  other  persons  engaged 
in  negotiating  loans  on  real  estate,  and  who 
desired  to  make  an  abstract  from  the  records 
of  conveyances  of  the  titles  to  all  the  lands 
In  the  county,  for  future  use  when  required 
in  their  business.  Stone,  C.  J.,  speaking  for 
the  court,  said:    "It  is  not  the  unqualified 


right  of  every  citizen  to  demand  access  to, 
and  Inspection  of,  the  booics  or  dociunents  of 
a  public  office,  though  they  are  the  proi)erty 
of  the  public,  and  preserved  for  public  uses 
and  purposes.  Hie  qualification  of  the  rule 
Is  that  no  person  can  demand  the  right  save 
those  who  have  an  Interest  in  the  record, 
their  lawful  agents,  or  attorneys.  We  mtist 
not,  L-.',vever,  be  understood  as  intending  to 
abridge  the  right,  conferred  by  statute,  of 
'free  examination,'  by  all  persons  having  an 
interest,  of  the  records  of  the  probate  judge's 
office.  Nor  will  we  confine  this  right  to  a 
mere  right  to  inspect  He  may  make  mem- 
oranda, or  copies,  if  he  will,  and,  to  this  end, 
may  employ  an  agent  or  attorney.  The  limi- 
tation is  that  he  must  not  obstruct  the  officers 
in  charge  In  the  performance  of  their  of- 
ficial duties,  by  withholding  records  from 
tholn,  when  needed  for  the  performance  of 
an  official  function.  Nor  is  this  right  of  ex- 
amination couianed  to  persons  claiming  title, 
or  having  a  present  pecuniary  Interest  in 
the  subject-matter.  It  will  embrace  all  per- 
sons interested,  presently  or  prospectively,  in 
the  chain  of  title,  or  nature  of  Incumbrance, 
proposed  to  be  investigated.  The  right  of 
free  examination  is  the  rule,  and  the  inhi- 
bition of  such  privilege,  when  the  puriwse  ia 
speculative,  or  from  Idle  curiosity,  is  the  ex- 
ception." 

In  State  ex  rel.  v.  King,  Auditor,  154  Ind. 
621,  57  N.  E.  C33,  it  was  held  that  a  ciUzen 
and  taxpayer  of  the  county  has  such  an  inter- 
est as  entitles  him  to  examine  the  records 
and  papers  in  the  county  auditor's  office  for 
the  purpose  of  ascertaining  the  condition  of 
the  fiscal  affairs  of  the  county.  The  court 
stated:  "The  general  rule  which  obtained 
at  common  law  was  that  every  person  was 
entitled  to  an  Inspection  of  public  records, 
by  himself  or  agent,  provided  he  had  an  in- 
terest in  the  matters  to  which  such  records 
related.  Where,  however,  the  Inspection  de- 
sired was  merely  to  gratify  Idle  curiosity,  or 
motives  which  were  purely  speculative,  the 
right  of  inspection,  under  the  common  law, 
was  denied.  The  right  to  Inspect  the  records 
in  question  also  Impliedly  awards  to  the  per- 
son entitled  to  it  sufficient  time,  under  the 
circumstances.  In  which  to  make  the  inspec- 
tion for  the  purpose  contemplated.  We  are 
constrained,  therefore,  to  conclude  that  the 
relator  in  this  case,  under  the  facts,  is  en- 
titled to  the  Inspection  which  he  demands, 
and  also  entitled  to  make  such  coi>Ies  and 
abstracts  of  the  records  as  may  avail  him  In 
carrying  out  tlie  purpose  of  his  examination." 

Under  the  Code  of  Georgia  of  1873  (section 
14),  declaring  that  all  books  kept  by  any  pul^ 
lie  officer  shall  be  subject  to  the  Inspection  of 
all  citizens,  within  office  hours,  and  the  fee 
bin  (section  3695),  providing,  "for  each  In- 
spection, when  the  clerk's  aid  is  required, 
twenty-five  cents;  for  examination  of  books 
and  abstract  of  result,  one  dollar,"  the  right 
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to  make  an  abstract  of  the  books  for  publi- 
cation was  denied.  The  court  said  In  Buck 
V.  Collins,  51  Ga.  393,  21  Am.  Rep.  230 :  "Un- 
der these  laws,  the  complainant  Insists  that 
he  has  a  right  to  go  into  the  clerk's  office, 
during  office  hours,  from  day  to  day  and 
from  month  to  month,  at  his  pleasure,  copy 
from  the  books,  when  they  are  not  In  use,  at 
his  option,  and  thus  collect  material  for  a 
book  which  he  proposes  to  publish  for  sale. 
As  he  Is  able,  by  employing  an  expert  to  do 
this  inspection  and  compilation  himself, 
without  the  assistance  of  the  clerk,  he  Insists 
that  no  fee  is  required,  and  as  the  clerk  re- 
fuses to  permit  him  to  go  on  with  his  enter- 
prise, except  upon  the  payment  of  a  fee  for 
each  separate  inrestigntion  of  a  title,  he 
prays  that  the  clerk  may  be  enjoined.  We 
agree  with  Judge  Hopkins.  We  think  the 
complainant  has  no  such  right  as  he  Insists 
upon.  The  necessities  of  society,  and  the 
protection  of  those  dealing  with  property, 
require  that  these  records  shall  exist  That 
the  title  to  land,  the  fact  that  mortgages  or 
Judgments  exist,  shall  be  capable  of  being  in- 
quired Into  by  those  interested".  The  charac- 
ter of  one's  title,  and  whether  one  has  mort- 
gages or  judgments  against  him,  is  thus  of 
necessity  open  to  Inquiry,  and  the  public,  by 
providing  books  and  records,  meets  this  ne- 
cessity. The  object  of  the  record  Is  to  fur- 
nish to  tbose  needing  It  the  Information  the 
record  contains.  That  object  is  attained 
when  Its  books  are  open  to  inquiries  as  these 
occasions  present  themselves.  All  laws  are 
to  be  reasonably  construed  In  view  of  the  ob- 
ject of  them,  and  in  view  of  other  laws.  It 
la  contemplated'  that  lawyers,  public  officers, 
and  persons  familiar  with  the  books,  by 
baving  frequent  occasion  to  use  them,  may 
not  need  the  clerk's  assistance  for  the  pur- 
pose. The  clerk  cannot  charge  a  fee  for  a 
mere  inspection,  where  bis  aid  is  not  re- 
quired. But  no  person  has  a  right  to  ex- 
amine or  Inspect  the  records  of  bis  office,  ex- 
cept In  his  (the  clerk's)  presence,  and  under 
his  observation." 

In  Clay  v.  Ballard,  8T  Va.  787,  13  S.  B 
262,  tbe  contention  was  regarding  the  right 
of  a  citizen  to  take  copies  of  the  registra- 
tion books  under  a  statute  providing  for 
public  inspection.  It  was  held  that,  al- 
though the  registrar  was  allowed  no  com- 
pensation for  time  lost  In  so  doing,  yet  he 
would  be  compelled  by  mandamus  to  allow 
any  citizen  to  inspect  and  take  copies  of 
these  books,  and  that  every  citizen  had  an 
Interest  In  them.  The  court  said:  "These 
books,  undoubtedly,  are  of  a  public  nature, 
and  therefore,  upon  general  principles,  inde- 
pendently of  any  statute  on  the  subject,  any 
person  having  an  interest  In  them  would  have 
a  right  to  Inspect  them.  But  the  Legisla- 
ture, out  of  abundant  caution,  and  with  an 
unmistakable  object  in  view,  has  seen  fit  to 
«nact  expressly  that  they  'shall  at  all  times 


be  open  to  public  Inspection.'  Code  1887, ,  { 
81  [Ya.  Code  1901,  p.  51].  Tbe  case  turns 
upon  tbe  construction  of  this  statute.  At 
common  law,  tbe  right  to  Inspect  public  docu- 
ments is  well  defined  and  understood.  Tbe 
authorities  on  the  subject  are  very  numerous, 
and  they  uniformly  hold  that  sueh  a  right 
includes  the  right,  when  necessary  to  tbe 
attainmetat  of  justice,  to  take  coiiies.  Green- 
leaf,  than  whom  there  is  no  more  accurate 
test-writer  in  modern  times,  lays  It  down 
that  tbe  Inspection  and  exemplification  of 
the  records  of  the  kiug's  court  is,  and  from  a 
very  early  period  has  been,  the  common 
right  of  the  subject  And,  as  to  other  public 
documents,  tbe  custodian  of  them,  he  says, 
will,  upon  proper  application,  be  com- 
pelled by  mandamus  to  allow  tbe  applicant 
to  Inspect  them,  and,  If  desired,  to  take  cop- 
ies. 1  Greenl.  Ev.  H  171,  478  "TIdd,  in 
his  Practice,  gives  It  as  a  general  rule,  well 
settled,  that  a  party  has  a  right  to  Inspect 
and  take  copies  of  all  such  books  and  rec- 
ords as  are  of  a  public  nature  wherein  he 
has  an  interest    1  TIdd's  Pr.  5.03." 

Under  a  statute  providing  thiit  "all  books 
and  papers  required  to  be  in  the  office  of 
county  officers  shall  be  open  for  the  ex- 
amination of  any  person,"  it  was  held,  In 
Cormack  v,  Wolcott  87  Kan.  391,  15  Pac. 
245,  and  In  Boylan  v.  Warren,  39  Kan.  304, 
18  Pac.  174.  7  Am.  St  Rep.  651,  that  the 
register  of  deeds  would  not  be  compelled  to 
permit  any  person  to  make  copies  of  the  en- 
tire records  for  the  purpose  of  making  a  set 
of  abstract  books  for  private  use  or  specu- 
lation. A  similar  decision  was  made  upon 
a  similar  act  In  Bean  v.  People  ex  rel.,  7 
Colo.  200,  2  Pae  909,  and  later  this  rule  was 
changed  in  that  state  by  an  explicit  statute 
allowing  copies  to  be  so  taken.  Stocknan 
v.  Brooks,  17  Colo.  248.  29  Pac.  746. 

Under  chapter  74,  Comp.  St.  Neb.  1903,  de- 
claring that  "all  citizens  of  this  state  and 
all  other  persons  interested  In  the  examin- 
ation of  the  public  records  are  hereby  fully 
empowered  and  authorized  to  examine  the 
same,  free  of  Charge,"  during  office  hours, 
it  was  held  that  an  attorney  In  fact  of  a 
party  to  a  suit  had  a  right  to  examine  tlie 
entries  relating  to  a  judgment  of  a  Justice 
of  the  peace,  and  had  sticb  an  interest  as 
entitled  him  to  a  transcript. 

By  st.ttute,  in  New  Tork,  abstract  com- 
panies are  entitled  to  free,  access  to,  and 
to  copy,  the  records.  People  ex.  rel.  Guar- 
anty Co.  V.  Reilly,  38  Hun,  4.'?1;  People  v. 
Richards,  99  N.  Y.  020,  1  N.  E.  258. 

Under  section  700,  Rev.  St  Wis.  1898,  pro- 
viding that  the  "register  of  deeds,  shall  open 
to  tbe  examination  of  any  person  all  books 
and  papers  required  to  be  kept  in  bis  office, 
and  permit  any  person  so  examining  to  take 
notes  and  copies  of  such  books,  records  or  pa- 
pers, or  minutes  therefrom,"  It  was  held  that 
this  right  was. not  limited  to  lands  in  whicb 
snch  person  or  bis  clients  vreie  pecuniarily.  In- 
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terested,  and  that  any  petBon  might  examine 
and  take  notes  and  copies  of  the  record  for 
use  in  making  abstract  books.  The  court 
said :  "In  so  far  as  the  Alabama  and  Michi- 
gan courts  may  have  indicated  that  a  statute 
giving  certain  enumerated  rights  respecting 
records  to  'any  person'  Is  a  mere  confirma- 
tion of  a  rule  at  common  law,  giving  similar 
rights  to  only  a  particular  class  of  persons, 
we  must  decline  to  follow  them." 

State  V.  Rachac,  37  Minn.  373,  35  N.  W. 
7,  Is  a  fair  sample  of  the  class  of  cases 
which  uphold  the  right  of  abstract  companies 
to  copy  all  the  records,  and  Illustrative  of 
the  fact  that  this  privilege  Is  conferred  only 
by  plain  legislative  enactment  The  court 
said:  "The  counsel  for  appellant  plants 
himself  sQuarely  upon  the  broad  proposi- 
tion that  respondents  are  not  entitled  to  any 
such  privileges,  because  they  have  no  Interest 
In  the  records  which  they  desire  to  examine. 
His  contention  may  be  briefly  stated  thus: 
(1)  At  common  law  no  person  bad  a  right 
to  examine  or  copy  the  records  In  a  public 
Qfllce  In  which  he  bad  no  interest,  present 
or  prospective;  (2)  that  the  statute  does  not 
extend  this  right  to  others,  but  merely  regu- 
lates Its  exercise  by  those  who  already  pos- 
sessed It  at  common  law.  Conceding  that 
the  rule  at  common  law, was  as  stated,  the 
nue!>tIon  is,  how  far  has  this  been  changed 
by  Gen.  St.  1878,  c.  8,  J  179,  as  amended  by 
Laws  1885,  p.  108,  c.  110?  We  think  the 
matter  Is  entirely  put  at  rest  by  the  amend- 
ment of  1885.  It  is  a  matter  of  common 
knowledge  that,  at  the  time  this  amendment 
was  passed,  in  a  large  majority  of  counties 
in  this  state,  persons  bad  engaged  in  the 
'abstract'  business,  and  at  much  expendi- 
ture of  time  and  money  had  prepared,  or 
were  preparing,  these  abstract  books  or 
tract  'indexes.'  These  abstract  offices.  If 
properly  conducted,  are  of  great  public  con- 
venience. Under  this  state  of  affairs,  the 
Legislature  enacted  the  amendment  refer- 
red to,  whichthronghoutbearsciear  evidences 
of  being  intended  to  define  and  fix  the  right 
of  all  who  might  desire  to  make  copies  of 
or  abstracts  from  any  of  these  records.  The 
original  statute  gave  to  every  one  demand- 
ing It  the  right  to  'inspect'  these  records. 
But,  as  there  might  be  doubt  as  to  what  the 
right  of  inspection  Included,  the  amendment 
adds  'either  for  examination,  or  for  the  pur- 
pose of  making  or  completing  an  abstract  or 
transcript  therefrom.' " 

In  Vermont,  under  a  statute  providing 
that  the  "books  of  record  of  justices  of  the 
peace  should  at  all  times  be  subject  to  the 
Inspection  of  any  person  interested  in  such 
record,"  It  was  held  that  a  citizen  was  not 
entitled  to  see  the  complaint  and  warrant 
in  a  criminal  proceeding.  Perkins  v.  Cum- 
mlngs,  60  Vt.  480,  29  Atl.  675. 

Bj-  statute,  in  Connecticut,  coroners  are 
required  to  reduce  to  writing,  and  return  to 
the  (Tlerk  of  the  superior  court,  the  testi- 
mony of  witnesses  at  inquests,  with  his  find- 


ings. The  court  held,  three  of  the  Justice? 
concurring,  and  two  dissenting,  that  these 
documents  in  the  bands  of  the  clerk  were 
open  to  inspection  by  the  defendant  charged 
with  the  crime,  and  by  all  persons  interested. 
Daly  V.  Dimock,  55  Conn.  579,  12  Atl.  4fS. 

In  State  ex.  reL  v.  Hoblltzelle,  85  Mo.  €24. 
the  court  stated :  "While  we.  regard  the  poll 
books  as  belonging  to  that  class  of  public 
records  open  to  inspection  when  the  appli- 
cant who  desires  to  inspect  them  shows  tl>at 
the  purpose  of  the  Inspection  is  to  vindicate 
some  public  or  private  right,  the  courts  will 
by  mandamus  compel  the  inspection,  on  con- 
dition that  the  inspection  be  made  'under 
such  reasonable  rules  and  reg^ulatlons  as 
the  court  or  officer  having  tbem  in  charge 
may  Impose.'  Whether  mandamus  will  or 
will  not  lie  to  compel  an  inspection  of  poll 
books,  when  It  Is  sought  simply  for  the 
gratification  of  curiosity  without  any  pur- 
pose to  vindicate  either  a  private  or  public 
right.  Is  not  necessary  to  determine  in  this 
proceeding,  as  It  does  not  present  such  a 
case.  The  relator  claims  that,  by  reason 
of  his  receiving  a  majority  of  the  votes  cast 
at  the  election,  he  acquired  a  right  to  the 
office  of  city  marshal,  and  desires  the  in- 
spection asked  for  as  a  means  of  enforcing 
this  right." 

In  Payne  v.  Staunton  (W.  Va.)  46  S.  E. 
927,  decided  In  1904,  it  was  sought  to  In- 
spect the  poll  books  of  a  special  election,  and 
the  court  held  that  a  pecuniary  Interest  In 
an  individual  in  the  act  sought  to  be  com- 
pelled by  mandamus  must  exist  to  maintain 
it,  that  inspection  Is  not  a  right  vested  in 
every  person  or  under  all  circumstances,  and 
that  the  person  asking  It  must  have  an  In- 
terest In  the  record  or  paper  of  which  ex- 
amination  Is   sought. 

In  Marsh  v.  Sanders  (1903)  34  South  752. 
110  La.  726,  it  was  held  that  the  right  to 
inspect  the  book  in  which  the  sheriff  was 
required  to  enter  names  of  all  persons  pay- 
ing poll  taxes  carried  with  It  the  right  to 
make  copies  from  the  l)ook,  and  that,  while 
the  sheriff  was  entitled  to  make  reasonable 
rules  for  the  orderly  conduct  of'  his  office, 
he  could  not  make  a  rule  which  would  deny 
or  abridge  the  right  to  Inspect  and  make 
copies. 

In  State  ex  rel.  v.  Reed,  36  Wash.  638,  79 
Pac.  306,  it  was  held  that  a  general  demand 
by  a  citizen  for  an  Inspection  of  "any  and  all 
books  of  public  records"  In  the  office  of  the 
county  treasurer  could  not  be  made  the  basis 
for  a  writ  of  mandate. 

In  Pennsylvania,  it  has  been  held  that, 
in  the  absence  of  legislation,  records,  al- 
though public  in  their  nature,  are  not  open 
to  Inspection  except  to  those  who  have  a  de- 
finite Interest  in  them.  Owens  v.  Woolrldge, 
8  Pa.  Dist.  R.  303. 

In  Herbert  v.  Ashburner,  1  Wilson,  297,  the 
court  said  that  the  books  of  the  sessions  of  the 
corporation  of  Kendale  were  public,  and  that 
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everybody  had  a  right  to  see  them,  and,  in 
Bex  T.  Cbapbam,  1  Wilson,  305,  that  the 
books  of  the  poor's  rates  were  public  and 
ougbt  to  be  delivered  by  one  overseer  to  an- 
other, that  all  the  parishioners  might  have 
access  to  tbem.  It  is  apparent  that  in  theSe 
cases  members  of  the  body  politic  had,  and 
were  deemed  to  have,  an  interest  which 
entitled  tbem  to  see  these  boolcs. 

In  King  V.  Shelley,  3  Term  R.  142,  and 
Talbot  T.  Vlllebeys,  M.  23  Geo.  Ill,  B.  R. 
it  was  said:  "That  the  defendant  was  not 
entitled  to  an  inspection,  for  one  man  has 
no  right  to  look  into  anotbers  title  deeds  and 
records,  when  he  has  no  interest  In  the  deeds 
or  rolls  himself,  as  tenants  of  a  manor  have." 

In  King  V.  Babb,  3  Term  R.  580,  Lord 
Kenyon,  C.  J.,  said:  "This,  therefore,  is 
like  the  case  of  an  application  by  a  stranger 
to  the  corporation.  And  in  such  a  case  I 
think  we  should  transgress  the  line  of  our 
duty.  If  we  were  to  grant  a  general  unlimit- 
ed inspection  of  all  papers  respecting  the 
corporation." 

Inspection  of  records  in  criminal  cases  was 
refused  in  King  v.  Pumell  and  King  v. 
Cornelius,  1  Black.  27,  1  Wilson,  239. 

In  Sloan  Filter  Co.  v.  El  Paso  Co.  (C.  a) 
117  Fed.  604,  It  was  held  that  users  of  ma- 
chines claimed  to  infringe  a  patent  had  such 
an  interest  in  a  suit  between  other  parties 
in  which  the  validity  of  the  patent  is  in 
issue  as  entitled  them  to  Inspect  and  to  have 
a  copy  of  the  court  records.  Hallett,  J., 
said :  "If  strangers  to  the  suit  can  be  in  any 
manner  or  to  any  extent  bound  by  the  re- 
sult, they  ought  to  be  at  liberty  to  Inquire 
how  the  controversy  Is  carried  on.  At  the 
bar  it  was  said  that  this  petition  is  with- 
out precedent  This  may  be  true  in  respect 
to  the  circumstances  of  this  case,  but  the 
matter  of  inspecting  and  taking  copies  of 
public  records  is  as  old  in  the  law  as  the 
records  are  old.  In  English  law  tenants  of 
a  manor  could  always  Inspect  the  court  rolls 
and  books  of  the  manor  In  order  to  ascer- 
tain their  titles.  Rex  v.  Shelley,  3  Term  B. 
141.  So,  also,  where  the  authority  of  a 
mayor  was  In  question,  citizens  could  In- 
spect the  books  and  papers  of  the  borough 
in  order  to  determine  the  fact  Rex  v. 
Babb,  3  Term  R.  579.  These  cases  and  others 
support  the  common-law  rule  that  a  party 
may  have  inspection  of  any  document  or 
paper  in  which  he  may  be  interested.  1 
Whart  Ev.  par.  745." 

Act  Cong.  Aug.  12,  1848,  c.  106.  9  Stat.  292, 
provides  that  all  books  in  the  offices  of  the 
clerks  of  the  Circuit  and  District  Courts  of 
the  United  States,  containing  the  docket  of 
the  judgments  or  decrees,  shall,  during  office 
hours,  be  open  to  the  inspection  of  any  per- 
son desiring  to  examine  the  same  without 
any  fee  or  charge  therefor.  Act  Feb.  26, 
1853,  c.  SO,  10  Stat  163,  allows  the  clerk  a 
certain  fee  for  searching  the  records  for  Judg- 
iuents  or  decrees.    Act  Aug.  1,  1888,  c,  729, 


25  Stat.  357,  provides  that  the  Indices  and 
records  of  judgments,  that  the  clerk  Is  by 
that  act  required  to  keep,  shall  at  all  times 
be  open  to  the  Inspection  and  examination 
of  the  public. 

In  Re  Chambers  (C.  C.)  44  Fed.  786,  It 
was  held  that  these  provisions  secure  to  the 
citizens  the  right  to  examine  these  records 
free  of  charge,  and  the  clerk  is  entitled  to 
the  fee  only  when  he  Is  required  to  make 
the  search  himself. 

Under  the  acts  of  Congress  mentioned  it 
was  held  that  a  corporation  engaged  In  the 
business  of  Insuring  titles  had  the  right  to 
examine  the  indices  and  cross-Indices  of  judg- 
ments kept  by  the  clerks  of  United  States 
Circuit  and  District  Courts,  when  such  exami- 
nation relates  to  current  transactions,  and 
does  not  Interfere  with  the  right  of  other 
persons  to  have  access  to  them.  Common- 
wealth Title  and  Trust  Co.  v.  Bell  (C.  C.) 
105  Fed.  648,  affirmed  Commonwealth  Title 
&  Trust  Co.  V.  Bell,  110  Fed.  828,  49  C. 
C.  A.  208.  affirmed  (1003)  180  U.  S.  131,  47 
li.  Ed.  741,  23  Sup.  Ct  560.  It  was  said, 
49  C.  C.  A.  209.  and  110  Fed.  829:  "We  do 
not  regard  it  at  all  material  that  the  words 
'without  any  feeS  or  charges  therefor'  are 
not  repeated  In  the  act  of  1888."  Under  the 
decree  the  title  Insurance  company  was  giv- 
en no  general  access  to  the  judgment  Indices, 
but  simply  the  right  of  Inspection  and  exami- 
nation in  particular  transactions  at  the  time 
current  or  pending. 

Although  the  opinions  In  such  cases  as 
State  V.  Donovan,  10  N.  D.  209,  86  N.  W.  709, 
State  V.  Cummins,  76  Iowa,  136,  40  N.  W.  124, 
and  Johnson  v.  Wakulla  Co.,  28  Fla.  731, 
9  South.  690,  cited  by  relator,  contain  state- 
ments which  seem  germane  here,  the  issues 
in  those  cases  were  different  and  did  not 
relate  to  the  right  of  Inspection,  nor  of  the 
recorder  or  officer  to  collect  fees.  There 
is  room  for  a  controlling  distinction  between 
the  admissibility  In  evidence  of  original  or 
certified  copies  of  public  records,  and  the 
right  to  examine  and  copy  them  without 
charge  by  abstracting  companies  or  others, 
without  Interest  In  the  property  or  authority 
from  the  owners,  for  the  purpose  of  duplicat- 
ing the  records  and  equipping  an  office  in 
rivalry  to  the  recorder.  Nor  are  Nash  v. 
Lathrop,  142  Mass.  35,  6  N.  E.  559,  Banks 
&  Bros.  V.  West  Pub.  Co.  (C.  C.)  27  Fed.  50, 
and  other  cases  cited  upholding  free  Inspec- 
tion of  legislative  enactments,  strictly  apro- 
pos. It  Is  apparent  that  reasons  and  neces- 
sities exist  for  the  open  examination  and 
speedy  publications  of  laws  In  which  all  are 
interested,  and  by  which  all  are  bound,  that 
do  not  prevail  in  regard  to  private  tiUes, 
and  uniformly  the  courts  have  allowed  in- 
spection of  public  laws.  Records  of  court 
proceedings  concerning  private  affairs,  the 
publication  of  which  could  only  serve  to 
satiate  a  thirst  for  scandal,  constitute  another 
class  regarding  which  there  are  often  stronger 
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reasons  for  denying  exnmlnatlon  by  disinter- 
ested persons,  than  of  instruments  pertaining 
to  land.  Burton  v.  Reynolds,  supra ;  In  re 
Caswell's  Request,  18  R.  I.  835.  29  Atl.  259, 
27  L.  R.  A.  82,  49  Am.  St.  Rep.  814.  See 
Colnon  V.  Orr,  71  Cal.  43,  11  Pac.  814. 

Again,  there  is  reaf^on  for  distinguishing 
from  the  case  at  bar  that  of  People  v.  Cornell, 
47  Barb.  329,  reversing  32  How.  Prac.  149, 
and  the  English  eases  cited  In  connection 
therewith,  upon  which  so  much  reliance  is 
placed.  A  member  of  a  municipal  corpora- 
tion may  have  an  Interest,  not  special,  but 
in  common  with  others,  that  entitles  bliu 
to  Inspect  Its  records,  which  Is  quite  different 
from  what  one  man  has  In  the  private  land 
titles  of  otiiers,  and  the  English  cases  we 
have  mentioned,  a  part  of  which  are  relied 
upon  by  relator.  Indicate  this  distinction. 

It  Is  said  that  during  the  memory  of  us  all 
It  has  been  the  custom  In  this  state  to 
allow  free  Inspection  of  the  records.  This 
Is  undoubtedly  true,  but  the  examinations 
have  generally  been  limited  In  their  nature 
and  made  by  persons'  having  some  Interest 
In  the  property  to  serve  or  by  attorneys  or 
others  acting  In  their  behalf.  It  has  not 
been  customary  for  any  one  to  Inspect,  copy, 
or  duplicate  all  the  records  In  the  offices  of 
the  county  recorders,  and,  with  one  exception, 
so  far  as  we  are  aware,  no  one  but  relator 
has  ever  sought  this  privilege  in  this  common- 
wealth. From  a  review  of  the  cases  It  Is 
apparent  that  there  Is  much  conflict  as  to 
whether,  under  statutes  such  as  we  are  seen 
to  have  relating  to  some  records  and  pro- 
viding for  Inspection  by  the  public,  or  by 
ail  pe rFons  desiring,  the  right  of  examination 
should  be  limited  to  those  having  some 
interest,  present  or  prospective.  In  the  prop- 
erty to  which  the  record  relates,  or  should 
be  freely  extended  to  all.  It  may  be  noted 
that  our  statutes  relating  to  the  records  of 
deeds,  real  estate  morgages,  and  most  con- 
veyances do  not  contain  provisions  for  in- 
spection which  bring  them  under  either  class 
'of  these  conflicting  decisions.  The  principle 
Involved  has  been  befogged  by  many  Inadver- 
tent statements  of  Judges,  but  no  case  Is 
found  In  the  common  law,  and  none  In  this 
country,  which  sustains  the  right  of  an  ab- 
stract or  title  guaranty  company  or  of  an 
Individual  to  copy  or  examine  all  the  records 
relating  to  private  land  titles,  excepting 
decisions  based  on  statutes  clearly  giving 
that  right  and  containing  terms  which  do 
not  prevail  in  this  state.  The  Juridical  asser- 
tions that  records  such  as  these  were  public 
and  open  to  the  Inspection  of  all  persons 
were  In  states  with  legislative  enactments 
so  declaring,  or  were  In  actions  where  In- 
spection was  denied  to  the  owner  or  his 
agent,  or  to  some  one  claiming  a  common  or 
public  Interest  In  the  record,  or  which  related 
to  evidence  or  questions  of  public  policy,  or 
Issues  not  Involving  the  right  to  examine  or 
copy  all  the  records  relating  to  lands.  And, 
further,  if  It  be  conceded  that  these  records 


are  public  and  open  to  public  Inspection,  as 
has  been  said,  It  may  still  be  held  that 
they  are  public  only  to  that  extent  that  they 
may  be  freely  examined  by  all  persons  having 
any  Interest  In  the  property  affected  by  them, 
or  under  the  ordinary  rules  of  agency  by  the 
attorney  or  representative  of  persons  so  In- 
terested. 

The  filing  and  recording  of  documents  re- 
lating to  private  titles  Is  at  private  expense, 
and.  althoiigh  the  records  regarding  them  are 
public,  they  may  not  be  considered  so  in  that 
broad  sense  In  which  books  and  entries  relat- 
ing to  elections,  revenues,  fees,  and  the  acts 
and  conduct  of  ofQclals  of  more  general  con- 
cern or  Interest,  are  considered  public.  As 
regards  the  needs  of  Inspection,  records  may 
be  divided  into  four  or  more  classes.  It  is 
most  Important  to  have  free  examination  and 
speedy  publication  of  the  statutes  and  deci- 
sions which  make  the  law  by  which  the  ijcople 
are  governed,  and  by  which  they  are  charged 
with  notice  In  their  conduct.  It  is  also  es- 
sential to  the  public  welfare  that  records 
relating  to  revenues,  elections,  fees,  and  of- 
ficial acts  generally  be  open  to  Inspection. 
Access  to  the  files  and  copies  of  documents 
relating  to  titles  to  property  by  persons  who 
have,  or  are  about  to  acquire,  an  interest.  Is 
neeesFary  for  their  protection.  Proceedings 
In  civil  suits  are  sometimes  of  such  a  scanda- 
lous nature  that  closed  doors  are  Justified 
and  publicity  Is  better  suppressed.  As  we 
have  seen,  where  the  statutes  provide  for  in- 
spection by  ail  persons,  unless  the  language 
was  broad  In  allowing  the  taking  of  copies 
and  memoranda  by  any  one  desiring,  the 
courts  have  generally  refused  to  compel  the 
recording  ofllcer  to  allow  the  inspection  .of  all 
records,  and  limited  the  examinations  to  those 
made  by,  or  on  behalf  of,  persons  having  some 
Interest  in  the  projierty,  or  what  Is  generally 
tlie  same  thing,  to  current  calls  for  abstracts 
or  pending  negotiations.  Under  fee  bills  sub- 
stantially analogous  to  ours,  and  at  common 
law,  persons  having  an  Interest  In  the  property, 
and  attorneys  and  abstracters  representing 
them,  have  been  allowed  to  examine  and  copy 
records  relating  to  their  holdings  free  of 
charge,  excepting  In  Maryland.  Belt  v.  Ab- 
stract Co.,  73  Md.  289,  20  Atl.  982,  10  I*  R. 
A.  212.  The  olflclal  fees  for  recording  are 
higher  than  the  usual  rates  for  copying,  and 
there  Is  no  language  In  the  fee  bill  which 
warrants  the  recorder  In  charging  anything 
further  for  searches  made  or  copies  taken, 
by  others  on  behalf  of  any  one  having  or 
seeking  to  acquire  an  interest  in  the  prop- 
erty. 

A  number  of  common-law  decisions  limited 
the  right  of  inspection  to  persons  who  had  an 
interest  In  the  property.  The  conflict  of  these 
with  other  cases  is  more  apparent  than  real, 
for,  whore  It  was  held  that  the  records  were 
open  to  the  inspection  of  any  person,  they 
were  of  such  a  public  nature  that  the  mem- 
bers of  the  community  had  some  Interest  in 
them  iu  general  with  other  citizens,  and  dU- 
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ferent  from  what  one  man  ordinarily  has  In 
records  relating  to  tho  private  property  of  oth- 
ers. An  examination  of  these  English  aothori- 
ties,  and  of  the  expressions  of  the  courts  in  this 
eonntry  regarding  them,  which  agree  with 
few  exceptions,  tends  to  the  belief  that  at  com- 
mon law  a  party  could  not  compel  an  inspec- 
tion of  the  records  relating  to  titles  in  which 
he  had  no  personal  or  public  interest  The 
dmes  are  changed,  and  these  old  cases  are 
iliot  so  applicable  to  our  present  conditions, 
or  to  the  rights  or  needs  of  abstracting  and 
title  guaranty  companies,  which  are  of  mod- 
ern origin.  The  most  of  the  realty  in  England 
^as  held  In  large  estates  by  the  nobility  and 
landed  proprietors,  and  more  frequently  was 
retained  by  the  owner  through  life  and  passed 
to  the  oldest  son  or  other  heirs.  There  was 
not  so  large  a  proportion  of  small  holdings 
In  fee,  nor  the  activity  of  sales  and  frequency 
of  transfer,  that  exist  in  this  country.  Dar- 
ing the  crystallization  of  the  early  common 
law  the  records  In  England  were  in  the  of- 
fleial  language  which  had  been  inflicted  upon 
that  country  by  the  Ctesars,  and  which  was 
not  discernible  to  the  uneducated  masses  or 
to  many , excepting  officials  and  professional 
conveyancers.  The  part  of  that  language 
which  is  still  used  In  conveyancing,  and  which 
has  come  to  us  from  the  Romans  through 
the  mother  country,  has  been  Anglicized  or 
Americanized  and  within  the  ordinary  knowl- 
edge of  people  possessing  our  advanced  com- 
mon education.  There  are  other  words, 
phrases,  and  legal  terms  still  intelligible  to 
few  excepting  lawyers  and  Latin  scholars. 
In  England  Judgments  were  not  a  Hen  upon 
land,  and  the  seller  of  realty  was  required 
to  furnish  an  abstract  which  relieved  the 
purchaser  from  the  necessity  of  examining 
the  records,  while  the  reverse  is  true  in  this 
country.  Brown  v.  Bellows,  4  Pick.  193;  Espy 
v.  Anderson,  14  Pa.  312;  Easton  v.  Mont- 
gomery, 90  Cal.  313,  27  Pac.  280,  25  Am.  St 
Rep.  123;  In  re  Pearson's  Estate,  98  Cal.  613, 
33  Pac.  451;  Dwlght  v.  Cutler,  3  Mich.  506. 
64  Am.  Dec.  105,  and  cases  cited.  Caveat 
emptor  being  the  rule  with  us  in  the  absence 
of  a  special  agreement  It  is  Just  and  essential 
to  the  protection  of  persons  intending  to  pur- 
chase or  take  incumbrances  that  they  be  al- 
lowed the  right  of  inspection.  Sections  2063 
and  2664,  before  quoted,  and  Oreilet  v.  Hell- 
shorn,  4  Nev.  520,  Wilson  v.  Wilson,  23  Nev. 
273,  45  Pac.  1009,  and  McCabe  v.  Grey,  20 
Cal.  516,  charge  subsequent  purchasers  and 
mortgagees  with  notice  of  every  recorded  con- 
veyance or  writing  affecting  real  estate,  and 
when  the  statute  Imposes  notice  and  liability 
it  must  by  Implication  extend  the  right  of 
examination  of  the  records  for  the  protection 
of  any  who  are  In  a  position  to  l>e  injured 
without  such  Inspection.  To  charge  any  who 
may  sustain  injury  with  notice  of  the  con- 
tents of  records,  and  then  deny  free  access 
to  those  contents  with  which  they  are  charged, 
would  be  an  intolerable  mockery  In  this  day 
and  generation,  comparable  to  that  perpe- 
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trated  by  the«emperor  who  published  his 
decrees  in  letters  so  small  on  tablets  posted 
so  high  that  they  could  not  be  read  by  the 
people,  and  punished  for  a  disobedience  of 
them. 

"  We  assume  that  there  Is  no  material  dis- 
pute between  the  parties  here  in  relation  to 
the  inspection  of  any  record,  the  examination 
of  which  by  the  public  Is  provided  for  by  the 
language  of  the  statute,  such  as  those  relat- 
ing to  chattel  mortgages  or  newspapers,  but 
that  the  real  Issues  are  regarding  the  rights 
of  relator  to  e.Yamine  and  copy  without  charge 
all  records  relating  to  deeds,  mortgages,  liens, 
and  the  titles  to  realty,  concerning  the  In- 
spection and  copying  of  the  most  of  which 
our  statutes  are  silent,  and,  secondly,  per- 
taining to  the  right  of  relator  to  have  free 
access  to  these,  when  employed  by  persons 
interested,  to  make  searches  or  furnish  ab- 
stracts. Relator  concedes  that  the  recorder 
may  make  proper  rules  for  the  conduct  of 
his  office.  There  appears  to  be  a  dispute 
concerning  the  right  to  Inspect  documents 
filed  before  they  are  recorded.  As  the  statute 
makes  these  notice  upon  filing,  they  are  open 
to  examination  as  soon  as  filed,  the  same  as 
records  generally,  and  subject  to  the  same  lim- 
itations. The  business  of  furnishing  abstracts 
prepared  by  professional  and  expert  search- 
ers, and  of  guarantying  titles,  is  a  legitimate 
one  and  meets  a  want  of  cautious  purcba^^ers 
desiring  to  be  well  assured  and  guarantied 
regarding  titles.  The  tendency  in  large  com- 
munities is  to  concentrate  the  service  which 
previously  was  performed  by  attorneys  and 
conveyancers.  Persons  having  or  seeking  to 
acquire  an  Interest  in  property  may  examine 
the  records  for  themselves  or  exercise  their 
choice  in  employing  an  attorney  or  some  one 
to  search  for  them,  or  they  may  have  the  ab- 
stracting company  furnish  an  abstract  or 
guaranty  the  title;  but,  in  the  absence  of  any 
statute  conferring  the  right  and  of  any  com- 
mon law  or  other  decision  warranting  It,  It 
is  apparent  that  relator  is  not  entitled  to 
copy  or  examine  all  the  records  as  sought 
by  its  petition.  Whether  changed  conditions 
and  growing  demands  of  the  conniinnity  make 
it  desirable  to  extend  to  abstract  companies 
the  privilege  of  copying  all  the  records  re- 
lating to  titles  and  of  duplicating  all  of  these 
in  the  offices  of  the  county  recorders,  is  a 
question  of  policy  and  expediency  for  the  Leg- 
islature, and  not  for  the  courts  to  determine. 
The  fact  that  the  statutes  provide  for  the  in- 
spection of  some  records  by  any  person,  as 
indicated,  does  not  authorize  us  to  interpolate 
similar  provisions  into  otiier  sections  relat- 
ing to  the  record  of  conveyances  and  docu- 
ments affecting  private  titles. 

It  is  ordered  that  a  writ  of  mandate  Issue 
directing  the  defendant  and  respondent,  na 
county  recorder  of  Nye  county,  to  allow  the 
petitioner  and  relator,  and  its  agents  and 
employes,  free  of  charge,  during  regular  busi- 
ness hours,  to  Inspect  and  make  memoranda 
and  copies  of  all  flies  and  records  In  the  of- 
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flee  of  the  county  recorder  of 'that  county,  in 
so  far  as  they  relate  to  any  current  or  de- 
pending transactions  in  which  relator  is 
authorized  or  employed  to  malie  searches, 
furnish  abstracts,  or  guaranty  titles,  by  per- 
sons owning,  having  any  incumbrance  or 
lien  upon,  or  interest  in,  or  seeking  to  ac- 
quire by  purchase,  bond,  contract,  attachment, 
execution,  mortgage,  lien,  or  incumbrance  any 
interest  in  property;  the  examination  and 
taking  of  memoranda  or  copies  to  be  made  at 
such  times  and  under  such  circumstances  as 
will  not  pre%'ent  the  respondent  or  his  as- 
sistants from  discharging  their  duties,  or 
Interfere  with  the  right  of  other  persons  to 
have  access  to  the  records.  The  privilege 
sought  by  relator,  of  Inspecting  or  copying 
ail  the  records  for  the  purpose  of  compiling 
an  independent  set  of  abstract  books,  cover- 
ing all  the  property  to  which  the  records 
relate.  Is  denied. 

FITZGERALD,  C.  J.,  and  NORCROSS,  J., 
coacuz. 


(1«  Okl.  375) 


CHRIST  V.  FENT. 


(Supreme  Court  of  Oklahoma.    Jan.  4,  1906.) 

1.  Evidence  —  Presuuftions  —  Officers  — 
VALroiTT  OF  Acts. 

The  law  presumes  the  validity  and  r<>KU- 
larity_  of  the  official  acts  of  p jblic  officers  within 
the  line  of  their  ofiioial  duties,  and  this  pre- 
sumption obtains  until  overcome  by  proof  as  to 
such  acts,  except  in  cases  where  it  is  sought  to 
take  away  porsonal  rights  of  a  citizen,  or  de- 
prive him  of  his  property,  or  place  a  charge  or 
lien  thereon. 

[Ed.  Note.— For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  $  105.] 

2.  Boundaries— Appeal  from  Sdrvet. 

The  onus  lies  on  the  party  appealing  from 
a  survey  regularly  made  by  a  county  surveyor 
to  show  that  the  survey  is  incorrect. 

[Ed.  Note.— For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  {$  149,  271.] 

(Syllabna  by  the  Court.) 

Error  from  District  Court,  Lincoln  County; 
before  Justice  Burford. 

Application  by  E.  T.  Fent  for  survey  of 
certain  lands  by  the  county  surveyor.  From 
the  record  of  such  survey  Conrad  Christ  tooK 
an  appeal,  and  from  a  judgment  sustaining 
the  survey,  he  brings  error.    Affirmed. 

The  facts  disclosed  by  the  record  are  as 
follows:  That  one  T.  J.  Greenwell  was  the 
duly  authorized  and  acting  county  surveyor 
of  said  Lincoln  county.  That  Conrad  Christ 
is  the  owner  and  was  in  the  possession  of 
the  S.  W.  %  of  section  18,  township  15  N.,  of 
range  2  E.  of  the  Indian  meridian,  Lincoln 
county,  Okla.  T.  That  E.  T.  Fent  is  the  own- 
er and  was  in  the  possession  oftbeS.E.  Vt  of 
the  above-mentioned  section,  township,  and 
range,  in  said  Lincoln  county.  That  upon 
the  application  of  El  T.  Fent,  owner  as  afore- 
said, T.  J.  Greenwell,  as  such  county' survey- 
or made  survey  No.  227,  fixing  and  locating 
the  boundary  lines  between  said  lands.    That 


said  survey  waa  returned,  and  duly  recorded 
In  the  records  of  said  county.  That  Conrad 
Christ  took  an  appeal  therefrom,  pursuant  to 
the  statute,  to  the  district  court  That  a  trial 
was  bad  on  said  appeal,  and  judgment  ren- 
dered sustaining  said  survey,  to  all  of  -which 
plaintiff  in  error  excepted,  assigning  asentn: 
that  the  judgment  of  the  court  so  rendered  is 
not  sustained  by  the  evidence,  and  la  contrary 
to  law.  The  record  further  shows  that  mo- 
tion for  new  trial  was  made  in  proper  time, 
overruled,  and  exceptions  taken,  and  the 
case  is  brought  here  for  review. 

L.  O.  Lytle  and  F.  H.  McGuIre,  for  plain- 
tiff in  error.  Hoffman  &  Embry,  for  defend- 
ant in  error. 

IRWIN,  J.  (after  stating  the  facts).  The 
first  assignment  of  error  is  that  the  survey 
was  not  made  in  accordance  with  the  statute, 
for  the  reason  that  the  proper  parties  w&ce 
not  notified,  or  that  any  owners  were  present. 
The  record  discloses  that  the  only  owners  af- 
fected by  such  survey  were  the  pUlntiff  and 
defendant,  Ck>nrad  Christ  and  E.  T.  Fent;  and 
on  pages  7  and  8  of  the  record  it  is  s^own  that 
notice  In  writing  was  given  to  Conrad  Christ 
that  a  survey  would  be  made  by  the  county 
surveyor  to  establish  the  line  l>etween  his  land 
and  the  land  of  the  defendant  in  error,  E.  T. 
Fent  But  it  is  complained  by  plaintiff  In 
error  that  this  notice  provided  that  the  sur- 
vey should  be  made  on  the  16th  day  of  Oc- 
tober, and  that  the  survey  was  not  actually 
made  until  the  21st  day  of  October;  but  the 
record  on  the  same  page  discloses  the  admis- 
sion of  the  plaintiff  in  error,  Christ,  that  be 
was  notified  verbally  that  the  survey  would 
be  postponed  until  the  21st  of  Octotier.  So, 
as  a  matter  of  fact,  be  had  actual  knowledge 
that  the  sturvey  was  to  be  made  on  the  21st 
day  of  October,  the  day  it  was  actually  made, 
and  that  he  could,  had  be  so  desired,  have 
l)een  present  at  that  time.  We  think  this  is 
a  substantial  compliance  with  the  statute, 
and  the  plaintiff  in  error,  under  the  circum- 
stances, has  no  right  to  complain  that  any 
of  his  substantial  rights  have  been  lost  as 
by  this  notice  he  had  ample  opportunity  to  l»e 
present  at  the  time  of  making  said  survey  If 
he  had  so  desired.  Another  reason  why,  in 
our  judgment,  this  assignment  of  error  can- 
not be  made  available,  is  that  the  point  is  not 
raised  In  his  motion  for  new  trial,  as  found 
in  the  record  on  page  42,  or  in  bis  petition  in 
error,  as  found  on  page  1  of  the  record. 
Another  ground  of  objection  to  the  survey  Is 
that  it  is  not  shown  that  the  parties  chosen 
as  chainmcn  were  disinterested  parties.  The 
record  shows  tbat  these  men  were  selected 
by  the  county  surveyor,  and  were  regularly 
sworn  as  required  by  statute,  and  the  pre- 
sumption of  law  Iteing  that  the  surveyor 
complied  with  the  law  and  did  bis  duty,  this 
would  raise  the  presumption  thatjthey  were 
disinterested  parties,  and  had  the  qualifica- 
tions required  by  statute,  and  this  presump- 
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tlon  win  prevail  in  the  absence  of  proof  to 
the  contrary.  Tliese  are  the  only  objections 
raised  by  plaintiff  that  are  termed  by  them 
Jurisdictional. 

Tbe  only  remaining  objection  Is  that  the 
evidence  does  not  sustain  the  Judgment  of 
tbe  conrt  In  the  trial  of  this  case  below, 
the  case  proceeded  entirely  upon  the  theory, 
upon  the  part  of  tbe  plaintiff  in  error,  that 
the  survey  was  incorrect,  and  be  proceeded 
to  trial  upon  that  theory,  and,  so  far  as  the 
record  discloses,  no  question  was  raised  in 
the  court  below  as  to  tbe  Jurisdiction  of  tbe 
county  surveyor.  This  would  seem  to  ns  to 
amount  to  a  waiver  of  any  question  of  notice, 
or  the  sufficiency  of  the  qualiflcatlons  of  the 
chainmen  and  flagmen  used  in  such  survey. 
The  plaintiff  in  error  most  certainly  could 
maice  such  a  waiver,  either  at  the  time  of 
tbe  survey  or  later;  and  when  the  trial  court 
has  acted  upon  snch  waiver,  and  rendered 
Judgment  on  tbe  merits,  he  should  not  be 
beard  to  raise  tbe  question  now.  Caylor  T. 
Luzadder  and.  Sup.)  36  N.  R  909,  45  Am.  St 
Rep.  183.  In  support  of  their  contention, 
plaintiff  in  error  cites  the  case  of  Watkins  v. 
Havighorst,  13  Okla.  128.  74  Pac.  818.  But 
we  think  that  an  examination  of  that  case, 
and  a  comparison  of  the  facts  there,  with  the 
facts  in  tbe  case  at  bar,  will  show  that  there 
Is  very  little  in  common  between  the  two 
cases.  In  the  Harighorst  Case,  no  record  of 
the  survey  was  filed  as  required  by  law. 
Nothing  was  there  shown  by  tbe  record  at 
whose  request  tbe  survey  was  made,  nor 
that  owners  were  notified.  Neither  does  tbe 
survey  show  which  comer  the  surveyor  be- 
gan bis  survey  from,  or  to  what  his  survey 
ran.  Tbe  variations  of  tbe  needle  were  not 
shown,  and  the  survey  does  not  pretend  that 
it  was  ever  chained,  and  does  not  show  that 
any  one  assisted  tbe  surveyor,  or  that  be 
had  any  chainmen,  sworn  or  otherwise,  or 
that  any  measurements  were  made;  and  his 
field  notes  and  plats,  which  under  the  law 
should  accompany  the  survey  to  make  it 
official,  were  entirely  wanting,  and  In  these 
particulars  tha^t  case  differs  from  tbe  case 
nt  bar.  But  the  rule  of  law  laid  down  in 
that  case  is  that  tbe  county  surveyor  is  a 
public  officer,  and  that  tbe  laying  out  and  es- 
tablishing of  a  line  between  adjacent  owners 
does  not  come  within  tbe  definition  of  taking 
away  personal  rights  of  either  party,  or  of 
depriving  either  of  his  property,  or  placing 
a  charge  or  lien  tbereon.  It  was  simply  an 
attempt,  in  a  legal  way,  to  establish  tbe 
boundary  line  between  the  two,  and  to  estab- 
lish tbe  comers  and  proper  boundaries  of 
lands  lying  adjacent  This  being  trae,  this 
was  tbe  act  of  a  public  official,  and  within 
tbe  line  of  his  official  duty,  and  it  necessarily 
follows  that  before  the  presumption  of  va- 
lidity which  the  law  throws  around  bis  ac- 
tion can  be  overcome,  the  proof  must  be 
such  as  to  in  some  way  liupcacb  bis  action, 
or  satisfy  the  court  tliot  his  conclusions  were 
wrong.    Therefore  we  take  it  that  the  rule 


Is  well  established  that  the  onus  lies  on  the 
party  appealing  from  a  survey  made  by  the 
county  surveyor,  to  show  that  the  survey  is 
incorrect  In  the  case  of  FIndley  v.  McCor- 
mick,  50  Ind.  19,  tbe  court  said:  "Tbe  onus 
lies  on  the  party  appealing  from  the  survey 
made  by  tbe  coun^  surveyor  to  show  that 
tbe  survey  is  incorrect"  The  sole  question, 
then,  to  be  determined  here,  is:  Was  the 
evidence  Introduced  by  the  plaintiff  In  error 
in  the  district  court  such  as,  standing  alone 
and  uncontradicted,  would  satisfy  the  conrt 
of  the  Incorrectness  of  the  survey?  It  is 
contended  that  the  survey  was  incorrect  be- 
cause the  surveyor  did  not  use  a  certain 
mulberry  stump  on  the  south  line  of  section 
18  as  a  witness  tree.  On  pages  20,  30,  and  31 
of  tbe  record  it  is  shown  that  a  mulberry 
stump  was  found  on  the  south  line  of  sec- 
tion 18,  which  was  bumed  and  charred, 
and  it  is  further  shown  by  the  record  that  no 
marks  or  signs  were  on  the  stump  indicating 
that  it  was  a  witness  tree;  and  we  think,  un- 
der these  circumstances,  that  the  surveyor 
had  a  right  to  refuse  to  treat  it  as  a  witness 
tree,  and  to  locate  the  corner  by  other  and 
competent  rules,  known,  recognized,  and  used 
by  surveyors. 

Another  objection  is  that  a  certain  stream 
referred  to  in  the  brief  of  plaintiff  in  error 
was  not  used  as  a  monument  and  measure- 
ments were  not  made  therefrom.  But  the 
record  fails  to  show  that  such  stream  was 
referred  to  as  a  monument  by  the  govern- 
mental survey,  or  by  the  field  notes,  and  for 
this  reason  tbe  surveyor,  if  in  bis  Judgment 
such  course  was  proper,  had  a  right  to  dis- 
regard it  as  a  monument.  The  surveyor 
could  not  act  upon  such  doubtful  evidence, 
but  pursued  the  safer  course  of  locating  this 
corner,  tbe  quarter  section  quarter  on  tbe 
south  line  of  section  18,  by  proportionate 
measurement  and  this  course  seems  to  be 
approved  by  one  of  tbe  authorities  cited 
by  plaintiff  in  error,  5  Cyc.  p.  974,  where 
the  following  rule  is  laid  down  as  the  cor- 
rect one:  "In  the  case  of  government  sec- 
tions, interior  lines  in  tbe  extreme  northern 
or  western  tiers  of  quarter  sections  contain- 
ing either  more  or  less  than  tbe  regular  quan- 
tity are  to  be  20  chains  wide,  and  tiie  escess 
or  deficiency  of  measurements  is  always  to  be 
tbrown  on  the  exterior  lots;  elsewhere  the 
assmued  subdivisional  corner  w^ili  always 
be  a  point  equidistant  from  tbe  established 
corners.  This  rule,  however,  has  no  appli- 
cation when  the  original  surveys  are  found 
to  be  erroneous,  in  which  case  tbe  excess 
or  deficiency  is  to  be  apportioned  to  each  sub- 
division within  the  boundaries  where  tbe 
corners  are  lost."  This  rule  of  throwing  tbe 
excess  or  deficiency  on  tbe  exterior  lots  on 
the  north  and  west  of  townships  is  the 
rule  followed  by  the  governuiont  In  making 
the  original  surveys.  Wlieu  the  government 
once  makes  tbe  official  survey,  all  subsequent 
surveys  niiis't  attempt  \o  locate  the  corners 
at  the  pl;icos  where  they  were  placed  by  the 
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government.  So  the  rule  of  throwing  ex- 
cess or  deficiencies  on  exterior  lots  has  no 
application  when  the  original  surveys  are 
found  to  be  erroneous,  in  which  case  the 
excess  or  deficiency  is  to  be  apportioned  to 
each  subdivision  within  the  boundaries  where 
the  corners  were  lost 

The  only  other  question  raised  by  this  rec- 
ord which  we  deem  It  necessary  to  discuss  Is 
whether  the  action  of  the  county  surveyor  in 
apportioning  between  the  landowners  the  ex- 
cess of  land  found  by  his  survey  over  the 
governraentnl  survey  was  correct  By  actual 
measurements  the  county  surveyor  found  that 
the  south  line  of  section  18  was  longer  than 
tiiat  returned  by  the  governmental  survey, 
and  the  question  arose,  what  sliould  he  do 
with  the  excess?  lie  distributed  the  excess 
proiwrtionateiy  to  the  tAvo  pieces  of  land, 
which  we  thinlf  was  correct.  He  could  not 
conclude  that  the  error  arose  In  a  part  of 
the  line,  but  was  bound  to  conclude  that  it 
arose  In,  and  affected  the  whole  line.  In 
the  case  of  Cayior  v.  Luzadder,  36  N.  B.  900, 
45  Am.  St.  Rep.  183,  before  cited,  proportion- 
ate measurement  is  defined  as  a  "measure- 
ment having  the  same  ratio  to  that  recorded 
in  the  original  field  notes  as  the  length  of 
the  chain  used  In  the  new  measurement  has 
to  the  length  of  the  chain  used  In  the  original 
survey,  assuming  that  the  original  measure- 
ment was  correctly  made."  In  the  case  at 
bar,  the  county  surveyor  divided  the  excess 
proportionately  between  the  t>vo  distances 
(the  south  line  of  the  two  quarter  sections 
taken  separately)  as  expressed  in  the  field 
notes  of  the  original  survey.  This  propor- 
tionate division  of  the  excess,  of  the  length 
of  the  new  line  would  throw  the  point  for 
the  quarter  corner  monument  at  the  place  on 
the  surface  where  It  was  located  under  the 
original  survey.  This  Is  what  the  surveyor 
did  in  this  case,  and  this  Is  the  purpose  and 
Intent  of  the  law.  It  places  the  new  monu- 
ment at  the  same  place  the  government  lo- 
cated the  original  one,  and  is  held  to  be  cor- 
rect in  the  following  cases:  Miller  et  al.  v. 
Topeka  Land  Co.  (Kan.  Sup.)  24  Pac.  420; 
Martz  V.  Williams,  67  III.  306;  Jones  v. 
Kimble,  10  Wis.  429.  A  circular  dated  March 
14,  1001,  Issued  by  the  United  States  General 
Land  Office,  giving  directions  to  local  land 
offices  in  cases  of  restoration  of  lines,  or 
obliterated  corners,  and  subdivisions  of  sec- 
tions, on  page  8,  in  speaking  of  the  restora- 
tion of  lost  corners  by  measurements,  and 
the  development  of  discrepancies  between  the 
new  measurements  and  that  shown  by  the 
field  notes,  says:  "When  these  differences 
occur,  the  surveyor  will  In  all  cases  establish 
the  missing  corner  by  proportionate  measure- 
ments on  lines  conforming  to  the  original 
field  notes,  and  by  the  method  followed  In 
the  original  survey."  On  page  11  of  the 
same  circular  the  following  language  Is  used: 
"Re-establlshment  of  quarter  section  corners 
on  closing  section  lines  betweeu  fractional 


sections  —  This  class  of  comers  must  be  re- 
established according  to  the  original  meas- 
urements of  40  chains  from  the  last  interior 
section  corner.  If  the  measurements  do  not 
agree  with  the  original  survey,  the  excess 
of  deficiency  must  be  divided  proportionately 
between  the  two  distances  as  expressed  In 
the  field  notes  of  original  survey.  The  sec- 
tion comer  started  from  and  the  corner 
closed  upon  should  be  connected  by  a  right 
line,  unless  the  retracement  should  develop 
the  fact  that  the  section  line  is  either  a  bro- 
ken or  curved  line,  as  is  sometimes  the  casfe" 

But  it  is  suggested  by  plaintiff  In  error 
that  the  original  field  notes,  while  they  were 
used  in  the  court  below,  were  not  made  a 
part  of  this  record.  It  seems  to  us  that  this 
is  60  much  the  worse  for  them,  because  If 
all  the  evidence  has  not  been  presented  to 
this  court,  and  the  burden  of  proof  being 
upon  the  plaintiff  In  error  to  overthrow  this 
survey,  the  court  would  be  inclined  to  treat 
the  omitted  evidence  as  tending  to  affirm, 
rather  than  reverse,  the  decision  of  the  lower 
court.  Now,  we  have  carefully  examined  the 
testimony  as  introduced  in  the  trial  court 
and  we  are  unable  to  see  bow  the  trial  court 
could  have  at  rived  at  any  other  conclusion 
than  that  the  survey  should  be  affirmed.  We 
fall  to  see  where  the  evidence  shows,  by  even 
the  slightest  preponderance,  the  incorrect- 
ness of  the  survey. 

For  this  reason,  the  Judgment  of  the  dis- 
trict court  is  affirmed,  at  the  costs  of  the 
plaintiff  in  error. 

All  the  Justices  concurring,  except  BDR- 
FORD,  0.  J.,  who,  having  tried  the  case  be- 
low, took  no  part  in  this  decision,  and  BEAU- 
CHAMP,  J.,  absent 


(16  ou.  xn) 
OKLAHOMA  GAS  &  ELECTRIC  CO.  v. 
LUKERT. 

(Supreme  Court  of  Oklahoma.    Jan.  5,  1906.) 

1.  Pleading— Petition— Demcbbbb. 

Where  tiie  relief  prayed  for  in  plaintiff's 
petition  is  for  a  money  judgment  and  the 
plaintiff  does  not  state  the  amount  for  which 
she  asks  judgment,  held,  that  such  failure  .o 
state  the  amount  for  which  the  plainUff  asks 
judgment  does  not  of  itself  and  alone  render 
the  petition  so  insufficient  as  to  render  the  same 
subject  to  demurrer  on  the  ground  that  the 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

[Ed.  Note.^For  cases  in  point,  see  vol.  39, 
Cent   Dig.   Pleading,   i$   143-440.] 

2.  Death— Action  by  Wioow. 

In  all  cases  in  this  territory  for  the  death 
of  a  husband,  where  such  death  is  occasioned 
by  the  wrongful  act  or  omission  of  any  per- 
son or  corporation,  and  where  it  is  shown  that 
the  residence  of  the  husband  at  the  time  of 
the  death  was  in  this  territory  and  that  no 
personal  representative  or  administrator  baa 
been  appointed,  the  action  Is  properly  brought 
by  the  widow  in  her  own  name. 

[Ed.  Note. — For  cases  in  point  see  vol.  la, 
Cent  Dig.  Death,  §{  60-58.] 
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3.     NEOLIOENCE — CONTBIBUTOST     NeGUOENCK 

— Question  fob  Jury.  , 

Where  there  is  conflicting  evidence  on  the 
question  of  contributory  negligence,  it  is  al- 
ways a  quesJon  for  the  jury.  It  is  only  when 
the  facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them  that  the 
question  of  negligence  is  ever  considered  aa 
one  of  law  for  the  court. 

l^d.  No:e. — For  cases  in  point,  see  vol.  37, 
Cent.  Dig.  Negligence,  U  282-286,  303-30C.] 

(Syllabus  by  the  Court) 

Error  from  District  Court  of  Oklahoma 
Couuty  ;  before  Justice  B.  F.  Burwell. 

Actiou  by  Myrtle  Lukert  agaiust  the  Okla- 
boma  Gas  &  Electric  Company.  Judgment 
for  plniutiff,  and  defendants  bring  error. 
Affirmed. 

Tbis  was  an  action  commenced  In  tbe 
district  court  of  Oklahoma  cotmty  by  the 
plaiutirr.  Myrtle  Lukert,  against  the  Okla- 
homa Gns  &  Electric  Company,  a  corporation. 
In  ber  petition  tbe  plaintiff  alleges  that  on 
th«  10th  day  of  November,  1902,  onjB  George 
Lukift,  tbe  busband  of  tbe  plaintiff,  was 
killed  by  the  negligence  of  tbe  defendant, 
tbe  Oklahoma  Gas  &  Electric  Company ;  that 
no  administrator,  or  executor,  or  other  per- 
sonal representative,  bad  ever  been  appointed 
to  nduiinister  upon  tbe  estate  of  the  said 
George  Lukert ;  that  about  such  time,  and  for 
a  long  time  prior  tbereto,  the  above-named 
defendant,  tbe  Oklahoma  Oas  &  Electric  Com- 
pany, was  a  duly  organized  and  existing  cor- 
poration under  and  by  virtue  of  tbe  laws  of 
the  territory  of  Oklahoma,  and  was  at  that 
time,  and  Is  now,  the  owner  of  and  operating 
an  electric  light  plant  In  said  city  of  Okla- 
homa City,  Oklahoma  Territory,  for  tbe  pur- 
pose of  furnishing  light,  heat,  and  power 
to  said  city  and  the  Inhabitants  thereof,  and 
was  so  operating  said  electric  light  plant  for 
such  purposes  on  the  15tb  and  16th  of  Novem- 
ber, 1902.  The  plaintiff  further  says  that  for 
the  purpose  of  distributing  the  electric  cur- 
rents for  tbe  purposes  aforesaid  tbe  said  de- 
fendant bad  wires  suspended  upon  poles 
extending  through  and  along  the  streets  and 
alleys  of  said  city,  and  that  on  said  dates  the 
said  defendant  had  wires  suspended  on  poles 
extending  along  Chickasaw  street.  In  front 
of  the  home  of  this  plaintiff  and  her  said 
busband.  Plaintiff  further  says  that  on  the 
same  poles  belonging  to  the  said  defendant  on 
which  Its  wires  were  strung  as  aforesaid,  and 
below  tbe  wires  of  said  defendant,  were  the 
wires  of  the  Pioneer  Telephone  Company, 
a  corporation,  owning  and  operating  a  tele- 
phone plant  in  said  city  of  Oklahoma  City, 
O.  T..  but  plaintiff  alleges  that  said  wires  of 
tbe  telephone  company  were  not  charged  with 
currents  of  electricity  only  when  they  came 
in  contact  with  the  wires  of  the  defendant 
Plaintiff  further  says  that  on  tbe  evening  of 
the  said  15th  day  of  November,  1902,  tbe  said 
defendant  negligently  and  carelessly  permit- 
ted Its  snid  wires,  suspended  on  said  poles  on 
»ild  Chickasaw  street,  and  in  close  proximity 
to  tbe  home  of  this  plaintiff  and  her  said 


husband,  to  become  out  of  repair,  and  at  said 
time  there  was  being  transmitted  over  said 
wires  of  said  defendant  strong,  deadly,  and 
dangerous  currents  of  electricity,  and  that  by 
reason  thereof  said  wires  became  broken  be- 
tween the  poles  on  whicb  the  same  was  sus- 
pended, and  tbe  ends  thereof  fell  from  tbe 
position  where  suspended,  and  came  in  con- 
tact with  the  wires  of  the  said  Pioneer  Tele-' 
phone  Company,  which  were  suspended  on 
said  poles  below  the  wires  of  the  said  defend- 
ant as  aforesaid,  and  by  reason  thereof  the 
wires  of  the  Pioneer  Telephone  Company  be- 
came charged  with  a  heavy,  deadly,  and 
dangerous  current  of  electricity  from  the  said 
wires  of  the  defendant,  and  by  reason  thereof 
the  said  wires  of  said  telephone  company 
were  burned  and  became  broken,  and  the 
broken  ends,  together  with  tbe  broken  ends 
of  the  wires  of  said  defendant,  fell  to  tbe 
ground  and  remained  in  contact  with  broken 
wires  of  tbe  said  telephone  company,  and  that 
said  wires,  so  charged  with  electricity  by 
said  wires  of  tbe  defendant,  remained  in  said 
condition  from  said  time  until  about  7:30  o'- 
clock on  the  morning  of  the  10th  of  November, 
1902;  that  the  said  defendant,  or  Its  agents 
bad  notice  on  tbe  said  evening  of  the  15th 
of  November,  1902,  of  tbe  broken  and  donger- 
ous  condition  of  their  said  wires  along  and 
near  the  home  of  the  said  plaintiff  and  her 
said  husband,  but  that,  notwithstanding  said 
notice,  the  said  defendant  negligently  and 
carelessly  permitted  said  wires  to  remain  out 
of  repair  and  In  said  condition,  and  lying  on 
the  ground  near  said  plaintitTs  bouse  during 
said  nighf,  until  7:30  o'clock  next  morning 
as  aforesaid,  and  during  all  of  which  time 
said  wires  were  charged  with  strong,  deadly, 
and  dangerous  currents  of  electricity,  and 
were  dangerous  for  persons  residing  near  or 
traveling  in  that  vicinity  on  account  of  the 
liability  of  their  coming  In  contact  therewith. 
Plaintiff  further  says  that  on  the  morning 
of  the  said  16th  day  of  November,  1902,  and 
at  about  tbe  hour  of  6  o'clock  a.  m.  on  said 
day,  while  said  broken  wires  of  said  defend- 
ant and  said  telephone  company,  so  charged 
with  a  strong,  deadly,  and  dangerous  current 
of  electricity,  were  still  lying  upon  tbe 
ground  near  the  home  of  this  plaintiff  and  her 
said  busband,  tbe  said  George  Lukert,  hus- 
band of  this  plaintiff,  was  called  to  go  out 
of  the  front  door  of  their  borne,  and  onto 
said  Chickasaw  street  in  said  city,  and  while 
thus  going  In  said  street,  and  while  In 
the  exercise  of  due  care  and  caution,  and 
without  any  fault  on  bis  part,  came  In  con- 
tact with  one  of  said  broken  wires  aforesaid, 
so  charged  with  strong,  dangerous,  and  dead- 
ly currents  of  electricity  aforesaid,  and  negli- 
gently left  in  said  position  by  said  defendant 
as  aforesaid,  and  which  current  of  electricity 
entered  the  person  of  the  said  George  Lukert, 
whereby  and  by  means  of  which  he  was  then 
and  there  instantly  killed.  Plaintiff  further 
says  tliat  tbe  death  of  the  said  George  Lukert 
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was  caused  by  the  negligence  and  gross  care- 
lessness of  the  agents,  servants,  and  employes 
of  tbe  said  defendant  In  leaving  said  brolien 
wires,  cbarged  with  said  dangerous  and  dead- 
ly currents  of  electricity,  in  an  exposed  con- 
dition, where  persons  lawfully  traveling  upon 
said  street  might  come  in  contact  therewith ; 
that  by  reason  of  tbe  death  of  tbe  said  George 
Lulcert,  caused  as  aforesaid,  this  plaintiff 
bas  been  damaged  by  said  defendant  in  the 
sum  of  $10,000  and  costs  of  this  suit 

To  this  petition  the  defendant  filed  an 
answer  of  general  denial,  and  plaintiff  filed 
a  reply.  Afterwards  by  leave  of  court  the 
defendant  filed  an  amended  answer,  wherein, 
first,  "said  defendant  admits  that  one  George 
Lukert  was,  on  the  16th  day  of  November, 
1002,  killed  by  coming  in  contact  with  the 
wires  of  the  Pioneer  Telephone  Company, 
a  corporation  organized  under  the  laws  of 
tbe  territory  of  Oklahoma,  and  owning  and 
operating  a  system  of  telephone  wires  in  tbe 
said  city  of  Oklahoma  City.  Defendant  fur- 
ther admits  that  it,  at  the  dates  mentioned 
in  the  petition,  was  the  owner  of  a  line  of 
poles  and  wires  extending  along  Chickasaw 
street  in  the  said  city  of  Oklahoma  City,  and 
in  front  of  the  residence  of  said  George 
Lukert,  and  that  tbe  telephone  wires  of  tbe 
said  Pioneer  Telephone  Company  were  strung 
upon  the  same  line  of  poles  with  the  wires 
of  defendant  Second.  Except  as  hereinbe- 
fore admitted,  the  defendant  denies  each  and 
every  material  allegation  contained  In  plain- 
tiff's amended  petition.  Third.  Defendant 
for  a  third  defense  states  that  tbe  said 
George  Lukert  met  tils  death  by  reason 
of  his  own  negligence,  and  not  by  tbe  neg- 
ligence of  this  defendant  Fourth.  For  a 
further  defense  defendant  states  that  tbe 
death  of  tbe  said  George  Lukert  was  caused 
by  tbe  negligence  of  the  said  George  Lukert 
himself,  in  connection  with  the  negligence  of 
tbe  said  Pioneer  Telephone  Company,  a  cor- 
poration owning  tbe  line  of  telephone  wires 
with  which  the  said  George  Lukert  came  In 
contact,  and  from  which  he  received  the 
deadly  charge  of  electricity.  Wherefore  de- 
fendant prays  that  tbe  plaintiff  take  nothing 
by  her  said  action,  and  that  It  recover  its 
costs  herein."  To  which  the  plaintiff  filed 
a  reply  as  follows  (after  entitling  tbe  case 
and  court) :  "Now  comes  tbe  said  plaintiff, 
and  for  a  reply  to  the  answer  of  the  defend- 
ant denies  each  and  every  allegation  in  tbe 
third  and  fourth  paragraphs  of  said  answer." 
Upon  the  pleadings  thus  formed  and  tbe 
Issues  thus  raised  the  case  came  on  for  trial 
on  the  16th  day  of  May,  1904,  being  one  of 
tbe  regular  days  of  the  regular  term  of  said 
court.  A  Jury  was  impaneled,  the  evidence 
heard,  and  tbe  jury,  after  being  Instructed 
by  the  court  as  to  the  law,  returned  a  verdict 
in  favor  of  tbe  plaintiff,  and  assessed  her 
damages  at  $6,000,  and  also  returned  answers 
to  29  special  interrogatories  propounded  to 
them  by  the  court.  Thereafter,  and  on  the 
19tb  day  of  May,  1904,  defendant  filed  Us 


motion  to  set  aside  and  vacate  tbe  general  ver- 
dict and  render  Judgment  for  the  defendant  on 
tbe  special  findings  in  said  cause.  After- 
wards, and  on  the  same  day,  to  wit  tbe  Idtli 
day  of  May,  1904,  the  defendant  filed  Its 
motion  for  a  new  trial  In  said  cause,  which 
motion  to  vacate  the  general  verdict  and  for 
Judgment  on  the  special  findings  was  overrul- 
ed by  tbe  court  and  exceptions  saved  by  tbe 
defendant  Motion  for  new  trial  was  over- 
ruled by  the  court,  and  excepted  to  by  the 
defendant  and  tbe  court  pronounced  Judg- 
ment on  tbe  verdict,  to  which  tbe  defendant 
excepts  and  brings  tbe  case  here  for  review. 

Flynn  &  Ames,  for  plaintiff  in  error.  T.  F. 
McMecban  and  Hays,  Tborp  &  Thorp,  for 
defendant  in  error. 

IRWIN.  J.  (after  stating  the  facts).  The 
first  assignment  of  error  relied  upon  by  plain- 
tiff in  error  for  a  reversal  of  this  case  is: 
"The  court  erred  In  overruling  the  objec- 
tion of  tbe  plaintiff  In  error  to  tbe  ad- 
mission of  any  evidence  in  tbe  case,  for  the 
reason  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  This 
is  urged  upon  two  grounds,  marked  in  plain- 
tiff In  error's  brief  "a"  and  "b."  The  ground 
Indicated  by  tbe  letter  "a"  is :  "The  petition 
of  the  defendant  in  error  contained  no  prayer 
for  relief  or  Judgment"  Tbe  original  peti- 
tion in  this  case  contained  tbe  general  prayer 
for  Judgment  against  tbe  defendant  for  tbe 
sum  of  $10,000  and  costs  of  this  suit  In  tbe 
amended  petition  tbe  formal  prayer  for  Judg- 
ment was  omitted,  but  tbe  amended  petition 
concludes  that  by  reason  of  tbe  death  of  the 
said  George  Lukert,  caused  as  aforesaid,  this 
plaintiff  has  been  damaged  by  the  said  de- 
fendant In  the  sum  of  $10,000  and  costs  of 
this  suit  Plaintiff  in  error  Insists  that  this 
is  a  fatal  defect;  that  this  is  not  a  prayer 
for  Judgment;  that  this  Is  an  action  brought 
for  tbe  recovery  of  a  money  Judgment,  and 
cite  section  4291,  Wilson's  Statutes  of  Okla- 
homa, which  reads  as  follows:  "The  peti- 
tion must  contain:  First  The  name  of  tbe 
court,  and  the  county  in  which  tbe  action  is 
brought,  and  tbe  name  of  the  parties,  plain- 
tiff and  defendant,  followed  by  tbe  word 
'petition.'  Second.  A  statement  of  tbe  facts 
constituting  the  cause  of  action,  in  orderly 
and  concise  language,  and  without  repetition. 
Third.  A  demand  of  the  relief  to  which  tbe 
party  supposes  himself  entitled.  If  the  re- 
covery of  money  be  demanded,  tbe  amount 
thereof  shall  be  stated ;  and,  if  interest  there- 
on be  claimed,  tbe  time  from  which  interest 
Is  to  be  computed  shall  also  be  stated." 

Plaintiff  in  error  insists  that  this  being  a 
demand  for  money,  that  tbe  language  of  this 
statute  is  mandatory,  and  that  this  petition- 
not  making  a  specific  demand  for  Judgment, 
is  fatal  to  a  recovery.  Under  an  exactly 
similar  statute,  where  this  question  was 
raised.  In  the  case  of  Enos  A.  HIatt  v.  David 
M.  Parker  and  Others,  reported  in  29  Kaij. 
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765,  the  Kansas  Supreme  Court  say :  "Where 
a  portion  of  the  relief  prayed  for  In  the 
plaintifTs  petition  Is  for  a  money  Judgment, 
but  the  plaintiff  does  not  state  the  amount 
for  which  be  asks  Judgment,  held,  that  this 
failure  to  state  the  amount  for  which  the 
plaintiff  asks  Judgment  does  not,  of  itself 
and  alone,  render  the  petition  so  insufficient 
as  to  subject  the  same  to  a  demurrer  Inter- 
posed upon  the  ground  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action."  And  further  on  in  the  opinion, 
which  was  rendered  by  Valentine,  J.,  the 
court  say:  "Now,  it  must  be  remembered 
that  the  defendants  do  not  demur  to  the 
plaintiff's  prayer  for  relief,  but  only  to  bis 
cause  of  action,  and  that  the  prayer  for  re- 
lief and  the  cause  of  action  are  entirely 
Separate  and  distinct  things.  Section  87  of 
tiie  CItII  Code  provides :  'The  petition  must 
contain:  First,  the  name  of  the  court  and 
the  county  in  which  the  action  Is  brought,  and 
the  names  of  the  parties  plaintiff  and  de- 
teaiRnt,  followed  by  the  word  "petition"; 
second,  a  statement  of  the  facts  constituting 
the  cause  of  action,  in  ordinary  and  concise 
language,  and  without  repetition;  third,  a 
demand  of  tbe  relief  to  which  the  party  sup- 
poses himself  entitled.  If  the  recovery  of 
money  be  demanded,  the  amount  thereof 
shall  be  stated;  and  if  interest  thereon 
be  claimed,  the  time  from  which  interest  is 
to  be  computed  must  also  be  stated.'  "  Now 
It  will  be  noticed  that  this  section  of  tbe 
statute  Is  identical  with  our  statute  on  the 
same  subject.  In  fact,  our  statute  was  taken 
from  the  statute  of  Kansas.  This  decision 
was  in  force  and  effect  In  that  state  at  the 
time  of  the  adoption  of  the  statute  In  this 
territory,  and  is  consequently  binding  upon 
this  court.  It  win  be  noticed  by  a  reading 
of  this  decision  of  the  Kansas  Supreme  Court 
that  the  following  section,  which  is  section 
89  of  their  Code,  is  Identical  with  our  section 
95  of  the  procedure  act  of  our  Code.  Section 
89  of  the  Civil  Code  provides,  among  other 
things,  that  "tbe  defendant  may  demur  to  the 
petition  when  It  appears  on  Its  face,  •  •  • 
sixth,  that  tbe  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 
No  authority  is  anywhere  given  to  demur  to 
tbe  relief  prayed  for  in  the  plaintiff's  peti- 
tion, nor  do  the  statutes  in  this  case  provide, 
as  the  statutes  in  some  of  tbe  other  states 
do,  that  the  defendant  may  demur  to  tbe 
plaintiff's  petition  or  complaint  when  tbe 
facts  alleged  therein  show  that  the  plaintiff 
is  not  entitled  to  tbe  relief  demanded;  nor 
have  tbe  defendants  in  this  case  demurred 
to  the  relief  prayed  for,  but  have  demurred 
only  to  the  facts  alleged  as  constituting  the 
plaintiff's  cause  of  action.  It  would  seem, 
then,  that  the  only  question  to  be  considered 
in  this  case  is  whether  the  facts  set  forth 
and  alleged  In  plalntlCTs  petition,  and  sup- 
posed by  her  to  constitute  a  cause  of  action, 
do  in  fact,  constitute  a  cause  of  action;  for. 


as  before  stated,  we  do  not  understand  that 
tbe  defendants  claim  that  tbe  factd  as  alleged 
in  tbe  plaintiff's  petition,  and  aside  from  the 
prayer  for  relief,  are  not  well  pleaded. 

An  examination  of  section  95,  art.  8,  c.  66, 
Wilson's  Rev.  &  Ann.  St  1903,  known  as 
"Procedure  Civil,"  shows  that  it  contains  ex- 
actly the  same  provisions  as  that  of  section 
89  of  tbe  Kansas  Code.  Section  96  of  tbe 
same  article  and  chapter  of  our  Code  of 
Civil  Procedure  reads  as  follows:  "The  de- 
murrer shall  specify  distinctly  the  grounds  of 
objection  to  the  petition.  Unless  it  do  so,  It 
shall  be  regarded  as  objecting  only  that  tbe 
petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action."  Nowlnthlscase 
tbe  only  way  In  which  the  sufficiency  of  this 
petition  was  questioned  was  by  a  general 
objection  to  the  admission  of  any  evidence 
In  tbe  case,  and  In  that  objection  no  particu- 
lar defect  Is  pointed  out,  and  nowhere  in  the 
entire  case,  so  far  as  disclosed  by.  the  record, 
was  tbe  attention  of  the  court  called  to  the 
fact  that  the  petition  did  not  state  a  specific 
prayer  for  relief.  Therefore,  tmder  the  pro- 
visions of  our  Code,  this  would  have  been 
waived  by  tbe  defendant  in  the  court  below, 
and  the  only  effect  of  this  objection  would  be 
to  raise  the  question  as  to  whether  tbe  facts 
as  stated  In  the  petition  constituted  a  cause 
of  action.  Plaintiff  in  error  cite  In  support 
of  their  contention  the  case  of  Allen  W. 
Green  v.  Peter  Dunn  et  al.,  reported  in  5 
Kan.  254.  An  examination  of  that  case  will 
show  that  it  presents  a  very  different  state 
of  facts  from  the  case  at  bar.  In  that  case 
the  Judgment  was  reversed  for  the  sole  rea- 
son that  the  recovery  in  the  case  was  greater 
than  the  amount  prayed  for  in  tbe  petition. 
Tbe  petition  of  the  plaintiff  shows  that  they 
were  only  entitled  to  the  sum  of  $299.08,  and 
they  asked  Judgment  for  only  $299,  without 
claiming  any  Interest,  while  the  district 
court  entered  a  Judgment  for  $31 2.2a  This 
the  court  said  was  error,  which  was  undoubt- 
edly correct,  as  the  amount  of  the  Judgment 
returned  and  entered  by  the  district  court 
was  greater  than  tbe  amount  claimed  In  tbe 
petition,  even  If  interest  bad  been  added,  and 
in  tbat  case  no  interest  was  asked  for  In  the 
petition.  Hence  It  presents  a  very  different 
state  of  facts,  and  would  not  be  authority 
ill  this  case. 

Tbe  reason  urged  for  tbe  sustaining  of  the 
first  assignment  of  error,  and  marked  by 
plaintiff's  counsel  as  "b,"  is  as  follows: 
"The  children  of  the  defendant  In  error 
should  have  been  made  parties  to  the  action, 
or  the  cas6  should  have  been  brought  for 
tbeir  benefit"  This  case  Is  brought  imder 
section  414,  art  18,  c.  66,  of  Wilson's  Rev. 
&  Ann.  St  1903  (running  section  4612), 
which  reads  as  follows:  "Tbat  in  all. 
cases  where  the  residence  of  tbe  party  whose 
death  has  been  or  hereafter  shall  be  caused 
as  set  fortb  in  section  four  hundred  and 
thirteen,    of   this   chapter,   Is  or   has   been 
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at  the  time  of  his  death  In  any  other  state 
or  territory,  or  when,  being  a  resident  of  this 
territory,  no  personal  representative  Is  or 
had  been  appointed,  the  action  provided  in 
section  four  hundred  and  thirteen  may  be 
brought  by  the  widow,  or,  where  there  Is  no 
widow,  by  the  next  of  kin  of  such  deceased." 
Now  section  413,  referred  to  in  this  section 
414,  reads  as  follows:  "When  the  death  of 
one  is  caused  by  the  wrongful  act  or  omis- 
sion of  anot;ier,  the  personal  represeatatlves 
of  the  former  may  maintain  an  action  there- 
for against  the  latter,  If  the  former  might 
have  maintained  an  action  had  be  lived, 
against  the  latter  for  an  injury  for  the 
same  act  or  omission.  The  action  must  be 
commenced  within  two  years.  The  damages 
cannot  exceed  ten  thousand  dollars,  and  must 
Inure  to  the  exclusive  benefit  of  the  widow 
.  and  children,  if  any,  or  next  of  kin,  to  be  dis- 
tributed In  the  same  manner  as  personal 
property  of  the  deceased."  Now  this  section 
414  provides  in  express  terms  that  where 
the  residence  of  the  person  killed  is  in  this 
territory,  and  no  personal  representative  has 
been  appointed,  the  action  may  be  brought 
by  the  widow,  and  can  only  be  brought  by 
the  next  of  kin  to  the  deceased  where  there 
is  no  widow.  Now  the  petition  In  this  case 
alleges  that  the  residence  of  the  person  killed 
■  was  on  Chickasaw  street.  In  Oklahoma  City, 
Okl.,  that  the  plaintiff  is  his  widow,  and 
that  no  pergonal  representative  has  been  ap- 
pointed. It  seems  to  us  these  allegations 
bring  It  clearly  within  the  provisions  of  this 
statute,  which  expressly  provides  that  such 
actions  must  be  brought  by  the  widow ;  and 
by  the  terms  of  that  section,  before  the 
next  of  kin,  which  would  be  his  children, 
could  maintain  this  action,  it  must  be  made 
to  appear  that  there  is  no  widow. 

In  support  of  their  contention  that  In 
this  case  the  widow  could  not  sue  without 
Joining  the  children  of  the  deceased,  for 
their  benefit,  they  cite  the  case  of  East  Line 
&  Red  River  R.  R.  Co.  v.  Culbertson,  08 
Tex.  GG4,  5  S.  W.  820,  construing  a  section 
of  the  Texas  statute.  But  it  will  be  noticed 
that  the  wording  of  the  Texas  statute  Is 
very  different  from  ours,  and  for  that  reason 
this  authority  Is  of  but  little  weight  In  this 
territory.  The  wording  of  the  Texas  statute 
Is  as  follows:  "The  action  shall  be  for  the 
sole  and  exclusive  benefit  of  the  surviving 
husband  or  wife  and  children  of  the  per.son 
whose  death  has  been  so  caused,  and  that  the 
action  may  be  brought  by  all  the  parties 
thereto,  or  by  any  one  or  more  of  them." 
They  also  cite  Galveston,  H.  &  S.  A.  R.  R. 
Co.  V.  McCray  et  al.  (Tex.  Civ.  App.  1897) 
43  S.  W.  275;  but  this,  being  under  the 
same  statute  as  that  quoted  above,  would 
fall  In  the  same  category,  and  would  lose 
much  of  Its  force  as  authority.  They  also 
cite  the  Circuit  Court  of  Appeals,  In  the  case 
of  St  Louis,  I.  M.  &  S.  R.  R.  Co.  v.  Nead- 
ham,  52  Fed.  871,  3  C.  C.  A.  129.  But  an 
examination  will  show  that  the  statutes  of 


Missouri  differ  materially  from  our  statutes. 
Rev.  SL  Mo.  1879,  !  2121,  under  the  head 
of  damages  for  injnrles  resulting  in  death 
in  certain  cases,  when,  and  by  whom  recov- 
erable, may  be  sued  for,  and  recovered,  pro- 
vides: First,  by  the  husband  or  wife  of  the 
deceased ;  or,  second,  if  there  be  no  husl>and 
or  wife,  or  be  or  she  fall  to  sue  within  six 
months  after  such  death,  then  by  the  minor 
children  of  such  deceased.  So  it  will  be  seen 
that  under  the  provisions  of  the  Missoiui 
statute,  which  was  the  authority  under  which 
this  latter  case  was  brought,  the  husband, 
or  wife.  If  living,  must  sue  within  six  months, 
or  they  waived  the  right  to  sue,  and  the 
action  must  be  brought  by  the  minor  children 
or  next  of  kin,  and  the  record  in  that  case 
failed  to  show  that  the  action  was  brought 
within  Blx  months;  and  if  this  it  differs 
materially  from  our  statute.  But  it  seems 
to  us  that  this  contention  cannot  be  main- 
tained under  the  plain,  unequivocal  pro- 
visions of  our  statute,  which  provides  in 
express  terms  that  the  case  can  l>e  brought 
bv  the  widow,  and  can  only  be  brought  by 
the  next  of  kin  where  there  is  no  widow. 
But  we  think  that  this  question  of  a  defect 
of  parties  plaintiff  is  not  in  tliis  record, 
because  we  think  that  the  defect.  If  such  a 
defect  exists,  has  not  been  properly  saved  by 
plaintiff  in  error.  This  question  was  not 
raised  by  the  pleadings.  The  record  shows 
that  the  defendant  in  the  court  below  de- 
murred to  the  petition  on  various  grounds 
among  which  was  "that  there  was  a  defect  of 
parties  defendant,  In  that  plaintiff  in  error 
alleges  that  the  Pioneer  Telephone  Company 
should  have  been  made  a  party  defendant;" 
but  nowhere  In  the  entire  proceedings,  as 
shown  b.v  the  record,  was  any  question 
raised,  or  the  court's  attention  called  in  any 
way,  either  by  any  pleading  in  the  case  or 
by  the  motion  for  new  trial,  to  a  defect  of 
parties  plaintiff.  Section  4293.  2  Wilson's 
Rev.  &  Ann.  St  1903,  In  sotting  out  the 
grounds  of  demurrer,  says :  "(5)  That  there 
Is  a  defect  of  parties  plaintiff,  or  defendant" 
And  section  4295  provides:  "When  any  of 
the  defects  enumerated  In  section  ninety-five 
do  not  appear  ut)on  the  face  of  the  petition, 
the  objection  may  be  taken  by  answer:  and  If 
no  objection  be  taken,  either  by  demurrer  or 
answer,  the  defendant  shall  be  deemed  to  have 
waived  the  same.  *  »  »"  Now  it  will  be 
borne  in  mindthattherunnlng  section  4293  of 
Wilson's  Rev.  &  Ann.  St  1903,  is  Identical 
with  section  95  of  theclvll procedure  act.  The 
record  shows  that  the  plaintiff  In  error  filed 
a  demurrer  to  the  original  petition,  setting 
up  as  grounds  therefor,  first  failure  of  the 
petition  to  state  a  cause  of  action,  and,  sec- 
ond, a  defect  of  parties  defendant;  and  they 
set  up  as  a  reason  for  this  second  ground 
qf  demurrer,  to  wit  defect  of  parties  de- 
fendant, that  the  Pioneer  Telephone  Company 
should  have  been  made  a  party  defendant 
but  nowhere  In  this  record  do  they  raise  any 
question  as  to   defect   of  parties  plaintiff. 
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This  demurrer  will  be  found  on  page  6  of 
the  record.  This  demurrer  was  overruled  by 
the  court.  The  plaintiff  filed  an  amended 
petition,  to  which  the  defendant  did  not  file 
a  demurrer,  but  filed  an  answer,  which  was 
a  generol  denin).  and  nowhere  in  the  record 
is  there  any  Intimation  on  the  part  of  the  de- 
fendant In  the  court  below  that  was  a  defect 
of  parties  plaintiff.  Under  the  plain  provi- 
sions of  our  statute,  when  this  objection  was 
not  raised  by  demurrer  or  by  answer.  It  was 
waived  by  the  defendant  and  cannot  now  be 
set  up  for  the  first  tbne  In  this  court  by  the 
plntntift  In  error. 

The  second  assignment  of  error  Is  that 
the  court  erred  In  refusing  to  give  to  the 
Jury  the  peremptory  instructions  requested 
by  plaintiff  In  error,  because,  first,  the  evi- 
dence and  special  findings  of  fact  disclose 
that  there  was  an  Intervening,  eflSclent  cause 
which  was  the  proximate  cause  of  the  ac- 
cident, and  without  which  the  accident  would 
not  have  occurred ;  and,  second,  the  facts  In 
the  case  being  undisputed,  the  question  of 
contributory  negligence  became  one  of  law. 
It  is  urged  In  support  of  this  contention  that 
the  evidence  shows  that  the  Pioneer  Tele- 
phone Company  has  strung  Its  wires  upon  the 
poles  of  the  plaintiff  in  error  without  per- 
mission, and  that  plaintiff  In  error  had  no 
notice  of  the  actual  conditions  which  exist- 
ed at  the  place  of  the  accident  at  the  time  the 
same  occurred,  and  It  Is  claimed  that  the  neg- 
ligence of  tbe  Pioneer  Telephone  Company 
was  the  proximate  cause  of  the  Injury.  Now, 
while  this  is  to  a  certain  extent  true,  it  does 
not  appear  that  the  fact  that  the  Pioneer 
Telephone  Company  had  strung  Its  wires  up- 
on the  poles  of  the  plaintiff  In  error  without 
permlo'Ion  could  not  have  been  known  to  the 
plaintiff  In  error  by  the  exercise  of  reason- 
able cnre  and  caution  and  a  proper  cir- 
cumspection of  Its  line  of  poles  and  wires. 
Now  we  take  the  proposition  of  law  to  be 
well  settled  that  a  party  not  only  Is  charge- 
able with  what  he  actually  knows  about  the 
condition  of  things  under  his  charge,  but  Is 
chargeable  with  such  knowledge  as  he  could 
reasonably  be  expected  to  obtain  from  a  rea- 
sonable degree  of  cnre  and  caution  and  prop- 
er circumspection  in  the  control  and  man- 
agement of  his  business.  Numerous  authorl- 
tie.'iire  cited  to  show  that  the  truerulelndeter- 
mlnlng  what  Is  proximate  cause  is  that  the  In- 
Jurv  must  be  the  natural  and  probable  conse- 
quence on  the  negligence — such  a  consequence 
as  under  the  surrounding  circumstances  of 
the  case  mlpht  and  ought  to  have  been  fore- 
seen by  the  wrongdoer  as  likely  to  flow  from 
his  act  Such  Is  the  rule  laid  down  In  the 
case  cited  by  plaintiff  In  error.  In  the  case  of 
Hong  V.  Lake  Shore,  etc.,  R.  R.  C.  8.5  Pa. 
293,  27  Am.  Rep.  6.53,  and  the  Indiana  Su- 
preme Court  in  the  case  of  Pennsylvania 
Company  v.  Whitlock.  flO  Ind.  10,  50  Am. 
Rep.  71,  dted  by  plaintiff  In  error.  In  this 
latter  case  it  Is  said:  "The  damages  for 
Which  a  party  is,  and  upon  principle  ought 


to  he,  liable,  are  those  which  are  the  natural 
or  necessary  consequence  of  his  wrongful 
act ;  but  where  some  other  agency  Intervenes, 
and  extends  the  injurious  effect  of  the  wrong- 
ful act  beyond  the  range  of  Its  natural  or  nec- 
essary consequences,  and  beyond  what  could 
ordinarily  have  been  anticipated,  the  party 
originally  at  fault  is  not  responsible  for 
such  additional  Injurious  effects."  And  a 
long  line  of  authorities  are  cited  to  the  same 
effect 

Now,  applying  this  principal  to  the  case 
at  bar,  would  the  plaintiff  in  error  be  liable 
for  the  death  of  the  husband  of  defendant 
in  error  as  shown  by  the  evidence?  The 
evidence  in  this  case  shows  that  the  wires  of 
the  telephone  company  were  extended  on 
tbe  same  poles  as  the  wires  of  the  electric 
light  company;  the  wires  of  the  telephone 
company  being  below  the  wires  of  the  elec- 
tric light  company,  but  both  on  the  same 
poles.  The  proof  shows  that  the  telephone 
wires  became  broken  and  curled  up  upon  the 
ground,  that  the  electric  ligbt  wires  were 
also  broken,  and  that  both  wires  were  emit- 
ting sparks  and  flashes  of  electricity  for 
several  hours.  Tbe  natural  presumption 
would  be  that  the  .wires  of  the  electric  light 
company  became  broken  first  and  came  In 
contact  with  the  wires  of  the  telephone 
company,  so  tbe  cause  of  the  breaking  of 
tbe  telephone  wires  was  the  breaking  of  the 
electric  light  wires.  The  wires  of  the  tele- 
phone company  were  not  connected  with  the 
wires  of  the  electric  light  company,  and  were 
harmless,  because  they  were  not  charged  with 
electricity.  The  proximate  cause  of  the 
death  of  the  husband  of  the  defendant  in 
error  was  tbe  volts  of  electricity  that  passed 
.  from  the  wires  and  Into  the  body  of  the  de- 
ceased. The  electricity  was  communlcoted 
from  the  wires  of  the  electric  light  company 
to  the  wires  of  the  telephone  company,  and 
it  was  only  when  the  wires  of  the  tele- 
phone company  became  charged  with  elec- 
tricity that  they  became  dangerous.  Now, 
this  being  true,  it  seems  to  us,  as  a  reason- 
able conclusion,  that  tlie  pro.vlmnte  cause 
of  the  Injury  was  not  the  defective  con- 
dition of  the  telephone  wires,  because  their 
defective  condition  could  have  existed  with- 
out any  Injury  or  death  having  occurred,  and 
It  is  only  when  the  electric  light  wires  be- 
came defective,  and  came  into  contact  with 
the  telephone  wires,  and  charged  them  with 
heavy  currents  of  electricity,  that  the  tele- 
phone wires  became  dangerous.  Now  If  It 
Is  a  fact  that  the  wires  of  the  telephone 
company  were  placed  upon  the  poles  of 
the  electric  ligbt  company  In  such  close 
proximity  to  the  wires  of  said  electric  light 
company  as  to  make  the  same  dangerous,  or 
liable.  In  case  of  storm  or  the  sagging  of  the 
wires,  to  come  in  contact  with  tbe  wires  of 
the  said  electric  ligbt  company  and  to  be- 
come burned  off  and  drop  to  tbe  gh>und, 
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and  wben  so  burned  off  and  dropped  to  tbe 
ground  to  become  charged  with  a  deadly 
agent,  like  electricity,  and  thus  become  dan- 
gerous to  the  lives  of  people  passing,  and, 
this  condition  of  things  existing,  If  by  tbe 
exercise  of  proper  care  and  caution  and 
circumspection  of  its  lines  of  poles  and  wires 
the  plaintiff  In  error,  the  electric  light  com- 
pany, could  have  ascertained  this  fact,  then 
they  are  charged  with  notice  of  the  dan- 
gerous condition  of  their  poles  and  wires 
In  consequence  of  this  unauthorized  act  of 
the  telephone  company,  and  they  cannot  be 
excused  on  the  ground  alone  that  the  act 
of  the  telephone  company  in  putting  their 
wires  upon  the  same  poles  was  without  their 
consent  and  unauthorized ;  for  by  the  exer- 
cise of  reasonable  care  and  circumspection 
In  the  management  of  their  own  wires  and 
poles  they  could  have  discovered  this  and 
prevented  it  Now  under  the  light  of  tbe 
authorities  cited  it  is  held  that  the  elec- 
tric light  company  In  this  case  would 
only  be  chargeable  for  such  damages  as 
were  the  natural  and  probable  consequences 
of  their  negligence  In  allowing  their  wires 
to  be  so  constructed  and  remain  In  close  prox- 
imity to  the  telephone  wires.  Now  as  to 
persons  who  are  versed  in  the  use  of  elec- 
tricity, and  the  management  of  electric  cur- 
rents along  wires  In  a  city  like  Oklahoma 
City,  as  we  have  a  right  to  presume  that 
tills  company,  being  engaged  in  that  business, 
were  familiar,  might  it  not  be  reasonably 
expected  that,  where  wires  are  placed  In  close 
proximity  like  these  telephone  wires  were, 
It  wonid  be  dangerous,  and  that  the  con- 
sequences would  be  Just  what  the  evidence 
shows  they  were  In  this  case?  It  seems 
to  us  that  this  would  be  one  of  the  natural 
and  probable  consequences  of  such  negligence, 
as  the  evidence  shows  the  electric  light  com- 
pany to  have  been  guilty  of,  In  allowing 
tbe  close  proximity  of  these  wires,  or  In  not 
properly  ascertaining  the  condition  of  their 
own  wires  at  and  about  the  place  of  this  ac- 
cident. Now  the  evidence  in  this  case  shows 
that  these  electric  light  wires  were  down 
from  early  In  the  evening  of  tbe  15th  until 
the  morning  of  the  16th,  about  7  o'clock, 
at  which  time  Lukert  was  killed.  Now  rea- 
son would  dictate  that  people  who  are  In- 
trusted with  and  In  constant  use  of  as  dan- 
gerous an  agency  as  electricity,  conducted 
along  wires  through  a  thickly  populated  city 
In  such  deadly  curr»its  as  the  evidence  shows 
was  In  this  case,  should  be  held  to  a  higher 
degree  of  caution  and  a  more  rigid  inspec- 
tion of  their  plant  and  wires,  and  to  a  more 
strict  supervision  of  their  business  than 
people  who  are  dealing  with  a  less  dan- 
gerous agency.  It  is  in  evidence  here  that 
the  electric  light  company  were  notified 
that  their  wires  were  down.  Their  engineer, 
a  man  well  versed  In  the  use  of  electricity, 
should  have  known  that  wherever  the  wires 


of  the  electric  light  company  were  down, 
and  the  power  turned  onto  those  wires,  it 
was  exceedingly  dangerous,  and  by  tbe  sim- 
ple turning  of  a  lever  he  could  have  dis- 
connected the  engines,  turned  off  tbe  current, 
and  rendered  these  wires  harmless;  but  tbe 
evidence  shows  that  for  ut  least  12  hours 
they  wholly  failed,  refused,  and  neglected 
to  take  any  steps  to  turn  off"  ♦hat  current 
or  render  the  conditions  there  safe.  Now  It 
seems  to  us  that  they  cannot  escape  lia- 
bility by  claiming  that  by  their  sufferance, 
at  least,  some  other  person  or  company  had 
constructed  wires,  or  other  objects,  through 
which  the  electricity  from  their  wires  passed 
to  the  ground  and  caused  the  death  of 
Lukert  Suppose,  in  place  of  It  being  the 
telephone  wires,  it  had  been  a  private  fence 
along  or  in  front  of  Lukert's  residence,  or 
some  of  his  neighbors,  and  these  electric 
light  wires  had  fallen  across  the  wire  fence 
and  charged  It  with  a  deadly  current  of 
electricity,  and  Lukert  had  placed  bis  hand 
on  tiie  wire  fence  and  been  killed,  would 
it  then  be  claimed  that  the  company 
could  escape  liability  or  put  tbe  responsi- 
bility upon  the  owner  of  the  fence?  The 
wires  of  the  telephone  company  were  not 
the  proximate  cause  of  the  death  of  Lukert 
They  were  merely  the  agency  by  which  the 
proximate  cause,  which  was  the  electricity 
from  the  wires  of  the  defendant  company 
that  had  become  defective,  was  transmitted 
to  the  point  where  Lukert  was  killed.  Hence 
we  think  that  the  plaintiff  in  error  cannot 
reasonably  be  excused  from  the  consequence; 
of  their  own  carelessness  by  attempting  to 
shirk  it  on  to  the  Pioneer  Telephone  Com- 
pany. We  think  there  is  much  similarity 
between  this  case  and  one  that  was  tried 
in  the  Supreme  Court  of  Kansas,  where  the 
opinion  was  rendered  by  Justice  Brewer. 
This  was  a  case  where  a  locomotive  set  fire 
to  the  prairie  grass  along  the  line  of  its 
road,  and  the  prairie  grass  continued  to 
bum  for  a  long  distance,  aided  by  a  high 
wind,  and  burned  up  numerous  stacks  of 
hay,  bams,  and  houses  for  the  farmers, 
for  some  distance;  and  the  court  held  in 
that  case  that  the  fire  started  by  the  engine 
in  the  grass  was  tbe  proximate  cause  of  the 
damage  in  burning  up  the  property  of  the 
farmers  along  the  right  of  way,  and  that 
neither  the  wind  nor  the  grass  was  an 
Intervening  agency  which  would  prevoit 
them  from  recovery  from  tbe  railroad  com- 
pany. 

And  as  to  the  question  of  an  intervening 
cause  in  this  case,  which  was  the  proximate 
cause  of  the  accident  and  without  which  tbe 
accident  would  not  have  happened,  the  Jury 
were  instructed  as  to  the  law  on  this  propo- 
sition by  the  court  and  the  only  criticism, 
if  any,  that  we  would  desire  to  make  to  these 
Instructions,  is  that  they  are  more  liberal  to 
the  defendant  than  it  was  entitled  to.    In- 
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structlon  asked  by  the  defendant  and  given 
by  the  court,  numbered  8,  Is  as  follows:    "If 
the  wires  of  the  Pioneer  Telephone  Com- 
pany  were   strung   upon   defendant's   poles 
without  its  knowledge  and  consent,  then  the 
telephone   company   was   a   trespasser   upon 
the  property  of  the  defendant,  and  defendant 
owed  said  telephone  company  no  duty  ex- 
cept to  abstain  from  gross  and  willful   In- 
Jury  to  its  property;    and  if,  by  reason  of 
a   storm,  the  electric  and  telephone  wires 
came  into  contact  with  each  other  and  were 
burned  In  two,  and  the  broken  ends  of  said 
telephone  wires,  charged  with  deadly  elec- 
tric currents,  fell  upon  the  ground  and  killed 
deceased,  then  the  defendant  would  not  be 
liable."    Instruction  No.  9,  asked  by  defend- 
ant and  given  by  the  court,  is  as  follows: 
"If  you  believe  from  the  evidence  that  the 
Injury  to  the  deceased  could  not  have  hap- 
pened  unless   the   said  wires   of   the   said 
Pioneer  Telephone  Company   had  been  at- 
tached to  the  poles  of  the  defendant,  and  if 
you  further  believe  that  said  wires  were  so 
attached  to  the  poles  of  the  defendant  with- 
out the  knowledge  and  consent  of  the  de- 
fendant,  and   that   the  defendant   did  not 
have  reasonable  notice  of  the  breaking  of 
said    wires   and   a    reasonable   opportunity 
within  which  to  repair  said  break  or  shut 
otr  the  current  prior  to  the  time  of  the  ac- 
cident, then  the  plaintlfC  Is  not  entitled  to 
recover,  and  your  verdict  should  be  for  the 
defendant"    Instruction    No.    10,    asked   by 
the  defendant  and  given  by  the  court,  is  as 
follows:    "If  you  believe  from  the  evidence 
that   the   wires   of   the    Pioneer    Telephone 
Company  were  attached  to  the  line  of  poles 
of  the  defendant  running  along  the  stre»t 
at  the  place  of  the  Injury,  and  that  they 
were   so   attached    without   the   knowledge 
and  consent  of  the  proper  officers  of   tbe 
defendant,  and  that  the  deceased  was  killed 
by  coming  in  contact  with  the  wires  of  said 
telephone  company,  and  that  the  said  de- 
fendant had  exercised  reasonable  diligence 
in  providing  and  maiutaining  a  safe  line  of 
poles  and  wires  at  said  place,  and  that  the 
contact  between  the  telephone  and  electric 
light   wires   caused   said  wires   to  bum   in 
two,   and   that   the  defendant,   through   its 
proper  officers  or  agents,  did  not  know  and 
could  not  have  known  in  the  exercise  of  rea- 
sonable diligence  that  such  break  had  occurred 
and  that  the  wires  were  down,  then  the  de- 
ceased's injuries  were  not  the  result  of  the 
defendant's    negligence,    and    your    verdict 
should  be  for  the  defendant"    Instruction 
No.  11,  asked  by  defendant  and  given  by  the 
court  reads  as  follows:    "In  order  for  the 
plaiutift  to  recover,  the  Jury  must  believe 
from  a  fair  preponderance  of  the  evidence 
that  the  injuries  of  the  deceased  were  the 
direct  and  proximate  result  of  some  wrong- 
ful or  negligent  act  of  this  defendant;    and 
If  from  the  evidence  you  believe,  that  the 


deceased  met  his  death  by  coming  in  con- 
tact with  the  telephone  wires  of  the  Pioneer 
Telephone  Company,   and  that  these  wires 
were  strung  upon  defendant's  poles  without 
its  permission   and  consent   and  that  the 
accident  would  not  have  happened  but  for 
these  facts,  and  that  these  telephone  wires 
were  the  direct  and  proximate  cause  of  the 
injuries,  then  your  verdict  should  be  for  the 
defendant."    Instruction   No.   12,  asked  for 
by  defendant  and  given  by  the  court,  reads 
as  follows:    "The  proximate  cause  of  any 
injury  is  that  which  directly  and  immediately 
produces  the  Injury,  and  where  the  causes 
which  produce  an  injury  are  mingled  and 
produced  by  different  persons   or   corpora- 
tions, then,  if  there  be  any  liability,  such 
liability  rests  upon  that  person  or  corpora- 
tion guilty  of  the  wrongful  or  negligent  acts ; 
and  if  in  this  case  you  believe  from  the  evi- 
dence that  the  cause  of  the  Injury  was  a 
contact  between  the  deceased  and  live  wires 
of  the  Pioneer  Telephone  Company,  and  if 
you  further  believe  that  the  wires  of  said 
telephone  company  were  charged  with  elec- 
tricity by  the  defendant  corporation,  then 
the  proximate  cause  of  the  injury  would  be 
a  concurrent  act  of  both  of  said  corporations ; 
and  if  you  further  believe  from  the  evidence 
that  the  said  wires  of  the  Pioneer  Telephone 
Company  were  wrongfully  placed  upon  the 
poles  of  the  defendant  without  the  knowl- 
edge and  consent  of  its  proi)er  officers,  and 
withbut  any  notice  to  the  defendant,  then  the 
wrongful   act   of  the   said    telephone   com- 
pany would  be  the  Immediate  cause  of  the 
injury,   and  under  those  circumstances  the 
plaintiff  would  not  be  entitled  to  recover,  and 
your  verdict  should  be  for  the  defendant 
unless  you  further  find  that  the  defendant 
company  was  notified  of  the  dangerous  con- 
dition of  the  wires  and  refused  to  shut  off 
the  current  or  remove  the  danger.    The  mere 
fact  that  the  telephone  company  may  have 
been  a  trespasser  would  not  relieve  the  de- 
fendant company  from  shutting  off  the  cur- 
rent if  it  was  notified  of  the  dangerous  con- 
dition; but  you  should  also  take  Into  con- 
sideration as  to  whether  the  defendant  com-  . 
pany  knew  of  the  increased  danger  occasion- 
ed by  the  telephone  company  attaching  its 
wires  to  the  electric  light  poles."    The  court 
fully  explained  to  and  properly  Instructed 
the  Jury  as  to  the  true  rule  of  law  concern- 
ing that  subject  and  the  Jury  upon  this 
proposition,    by   their   special    findings   and 
their  general  verdict,  found  for  the  plaintiff 
and  against  the  defendant,  and  we  are  not 
prepared  to  say  that  their  finding  was  not 
sustained  by  the  evidence. 

But  the  second  division  of  the  argument 
upon  this  assignment  of  error  is  that  the 
court  erred  In  refusing  to  give  to  the  Jury 
the  peremptory  instruction  asked  for  by  plain- 
tiff in  error,  because  tbe  facts  are  undis- 
puted, and  the  question  of  contributory  negli- 
gence became  one  of  law.    How  this  question 
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Of  contributory  negligence  Is  first  raised  by 
the  answer  of  the  defendant,  where  they  al- 
lege In  express  terms  that  the  cause  of  the 
death  of  the  deceased  was  the  negligence  of 
Lukert  himself.  We  take  the  rule  to  be  well 
eetatlisbed  that  where  there  is  conflicting 
evidence  on  the  question  of  contributory 
negligence  it  Is  always  a  question  of  fact  for 
the  jury.  It  is  only  where  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same 
conclusion  from  them  that  the  question  of 
negligence  is  ever  considered  as  one  of  4aw 
for  the  court  In  the  case  of  Continental 
Improvement  Company  v.  Stead,  95  U.  S.  101, 
24  L.  Ed.  403,  the  court,  speaking  through 
Justice  Bradley,  uses  this  language:  "Those 
wlio  are  crossing  a  railroad  track  are  bound 
to  exercise  ordinary  care  and  diligence  to  as- 
certain whether  a  train  is  approaching. 
They  have.  Indeed,  the  greatest  incentives 
to  caution,  for  their  lives  are  in  imminent 
danger  if  a  collision  happen;  and  hence  It 
will  not  be  presumed,  without  evidence,  that 
they  do  not  exercise  proper  care  In  a  particu- 
lar case."  In  the  case  of  Grand  Trunk  Rail- 
way V.  Ives,  reported  in  144  U.  S.  408,  on 
page  417.  12  Sup.  Ct  079,  on  page  682,  36 
L.  Ed.  485,  the  Supreme  Court  say:  "There 
is  no  fixed  standard  in  the  law  by  which 
a  court  is  enabled  to  arbitrarily  say  In  every 
case  what  conduct  shall  be  considered  rea- 
sonable and  prudent,  and  what  shall  consti- 
tute ordinary  care  under  any  and  all  circum- 
stances. The  terms  'ordinary  care,'  'reason- 
able prudence,'  and  such  like  terms,  as  ap- 
plied to  the  conduct  and  affairs  of  men,  have 
a  relative  significance,  and  cannot  be  arbi- 
trarily defined.  What  may  be  deemed  ordi- 
nary care  in  one  case  may,  under  different 
surroundings  and  circumstances,  be  gross 
negligence.  The  policy  of  the  law  has  rele- 
gated the  determination  of  such  questions  to 
the  jury,  under  proper  instructions  from  the 
court  It  is  their  province  to  note  the  special 
surroundings  and  circumstances  of  each  par- 
ticular case,  and  then  say  whether  the  con- 
duct of  the  parties  In  that  case  was  such 
as  would  be  expected  of  reasonable,  prudent 
men  under  a  similar  state  of  affairs.  When 
a  given  state  of  facts  is  such  that  reasonable 
men  may  fairly  differ  npon  the  question  as 
to  whether  there  was  negligence  or  not,  the 
determination  of  the  matter  is  for  the  jury. 
It  is  only  where  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  conclu- 
sion from  them  that  the  question  of  negli- 
gence Is  ever  considered  as  one  of  law  for 
the  court" 

In  the  case  of  Texas  &  Pacific  Railway 
Company  v.  Gentry,  reported  in  103  U.  8., 
at  page  353.  16  Sup.  Ct  1104,  41  L.  Ed.  186, 
one  of  the  assignments  of  error  was  the  re- 
fusal of  the  district  court  to  give  a  special 
instruction  for  the  defendant  which  read  as 
follows:  "Tou  are  instructed  that  It  Is  the 
duty  of  an  employ^  or  any  other  party,  about 
to  cross  a  railroad  track,  to  look  and  listen 


for  passing  engines,  cars,  or  trains,  to  ascer- 
tain whether  or  not  same  are  approactring 
before  going  upon  the  track,  and  if  the  party 
falls  to  exercise  such  care  he  cannot  re- 
cover. Xou  are  therefore  instructed  that  if 
the  deceased,  U,  D.  Gentry,  by  lootting  or 
listening,  could  have  known  of  the  approach 
of  the  engine  and  car  and  In  time  to  have 
kept  off  the  track  and  prevented  the  injury 
to  himself,  and  that  he  failed  to  do  so,  you 
will  find  for  the  defendant."  And  in  the 
body  of  the  opinion,  at  page  36C  of  163  U. 
8.,  page  1108  of  16  Sup.  Ct  (41  L.  Ed.  180), 
the  Supreme  Court  of  the  United  States 
say:  "It  is  undoubtedly  true,  as  claimed  by 
the  defendant,  that  the  deceased  was  under 
a  duty  not  to  expose  himself  recklessly  when 
about  to  cross  the  track  of  a  railroad.  In 
Railroad  Company  v.  Houston,  95  U.  8.  607, 
702,  24  L.  Ed.  542,  this  court,  after  referring 
to  certain  acts  of  negligence  upon  the  part 
of  a  railroad  company  which  were  alleged 
to  have  caused  personal  injuries,  said: 
'Negligence  of  the  company's  employes  in 
these  particulars  was  no  ex<?use  for  negli- 
gence on  her  part  She  was  bound  to  Ilstoi 
and  to  look  before  attempting  to  cross  the 
railroad  track,  in  order  to  avoid  an  approach- 
ing train,  and  not  to  walk  carelessly  into  the 
place  of  possible  danger.  »  •  ••  But  the 
present  case  did  not  admit  of  or  require  an 
instruction  upon  this  special  subject  There 
was  no  evidence  upon  which  to  rest  such  an 
Instruction.  As  already  stated,  no  one  per- 
sonally witnessed  the  crossing  of  the  track 
by  the  deceased,  nor  the  running  of  the  flat 
car  over  him.  Whether  he  did  or  did  not 
stop  and  look  and  listen  for  approaching 
trains,  the  jury  could  not  tell  from  the  evi- 
dence. The  presumption  is  that  he  did ;  and 
If  the  court  had  given  the  special  Instmc- 
tlon  asked  it  would  have  been  necessary  to 
accompany  It  with  the  statement  that  there 
was  no  evidence  upon  the  point  and  that  the 
law  presumed  that  the  deceased  did  look 
and  listen  for  coming  trains  before  crossing 
the  track."  On  page  808  of  163  U.  8.,  page 
1109  of  16  Sup.  Ct  (41  li.  Ed.  186),  In  the 
opinion,  the  court  said:  "It  is  sufficient  to 
observe  that  the  evidence  touching  the  mat- 
ters referred  to  by  coun.sel  was  not  so  clear 
and  satisfactory  as  to  justify  the  taking  of 
the  case  from  the  jury  upon  the  issue  wheth- 
er the  deceased  exercised  due  care  under  the 
circumstances  which  attended  the  occasion. 
It  was  properly  left  to  the  jury  to  determine 
whether,  under  all  the  circumstances,  the 
effect  of  the  headlight  and  flat  car  combined 
was  to  make  the  sitnation  secure  and  safe 
to  one  who  saw  the  headlight  but  did  not 
see  the  flat  car  in  front  of  the  locomotive. 
'What  may  be  deemed  ordinary  care  in  one 
case,'  this  court  has  said,  'may  under  dif- 
ferent circumstances  and  surroundings  be 
gross  negligence.  The  policy  of  the  law  has 
relegated  the  determination  of  such  ques- 
tions to  the  jury  under  proper  Instructions 
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from'  the  court.  It  Is  their  province  to  note 
the  special  cireamstances  and  surroundings 
of  each  particular  case,  and  then  say  whether 
the  conduct  of  the  parties  in  that  case  was 
such  as  would  be  expected  of  reasonable, 
prudent  men  under  a  siuillar  state  of  affairs. 
When  a  given  state  of  facts  is  such  that  rea- 
sonable men  may  fairly  differ  uiKin  the  ques- 
tion as  to  whether  there  was  negligence  or 
not,  the  determination  of  the  matter  is  for 
the  jury.  It  is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the 
same  conclusion  from  them  that  the  ques- 
tion of  negligence  Is  ever  considered  as  one 
of  law  for  tile  court' " — citing  with  approval 
Grand  Trunk  Ry.  Co.  v.  Ives,  supra.  The 
presumption  which  obtains  In  the  absence  of 
proof  of  negligence — ^that  is,  the  presumption 
that  persons  of  ordinary  capabilities,  placed 
In  a  place  of  danger,  use  reasonable  care 
and  caution  to  avoid  death  or  great  bodily 
Injury — Is  a  presumption  that  is  founded  on 
the  law  of  nature.  We  know  of  no  more 
universal  instinct  than  that  of  self-preserva- 
tion— none  that  so  Insistently  urges  a  party 
to  care.  It  has  the  strongest  human  motives 
for  Its  exercise — the  fear  of  pain,  maiming,  or 
death.  There  are  few,  if  any,  presumptions 
based  on  numan  feelings  or  human  exper- 
ience that  have  a  sorer  foundation  than  this 
one.  , 

Now,  from  these  authorities,  it  will  be 
ascertained  that  if  there  was  any  evidence 
tending  to  show  contributory  negligence,  and 
If  there  was  any  conflict  of  evidence  on  this 
point,  It  was  clearly  the  duty  of  the  court 
to  submit  the  proposition  to  the  jury,  which 
was  done  by  the  court  in  this  case  under 
what  we  think  were  very  liberal  Instruc- 
tions for  the  defendant.  Instructions  Nos.  2 
and  3,  asked  for  by  defendant  and  given  by 
the  court.  In  our  judgment  were  carrying  the 
doctrine  of  contributory  negligence  fully  as 
far  in  l>ebalf  of  the  defendant  as  the  law 
would  warrant.  This  can  be  seen  by  an 
examination  of  those  instructions,  which 
were  In  the  following  language:  "(2)  Tou 
are  instructed  that,  before  you  can  find  for 
the  plaintiff  In  this  case,  you  must  find,  by  a 
preponderance  of  the  evidence,  that  the 
death  of  the  deceased  was  the  direct  and 
proximate  result  of  the  negligence  of  de- 
fendant, and  also  that  the  negligence  of 
plaintiff  did  not  contribute  thereto.  (3)  The 
burden  of  proof  rests  upon  the  plnlntiff  to 
establish  by  a  fair  preponderance  of  the  evi- 
dence th.at  the  death  of  the  deceased  was 
the  direct  and  proximate  result  of  some  negli- 
gent act  of  this  defendant,  and  tb6  burden 
of  proof  does  not  rest  upon  the  defendant  at 
any  time  or  in  any  stage  of  the  proceedings 
to  show  that  the  accident  was  not  the  result 
of  its  negligence,  but  this  burden  at  all  times 
rests  upon  the  plaintiff." 

The  evidence  in  this  case  shows  that  the 
wires  were  down  all  night,  and  were  emit- 
ting flashes  of  light,  and  sparks  of  elec- 
tricity; that  about  a  half  an  hour  before 


Lukert  was  killed,  Guy  Harklns'  pony  was 
killed  by  the  electric  light  wire  a  few  rods 
west  of  I^ukert's  place;  that  Lukert  went  to 
bed  early  In  the  evening,  and  did  not  get 
up  until  a  few  minutes  before  he  was  killed. 
There  Is  no  evidence  whatever  to  show  that 
Lukert  knew  that  the  wires  had  been  down 
during  the  night,  or  that  a  pony  had  l>een 
killed  previous  to  his  getting  up,  or  that 
there  was  any  danger  whatever  from  the 
wires.  There  Is  a  total  lack  of  evidence  up- 
on this  point  The  witness,  Hampton.  In 
his  testimony,  saw  Lukert  go  out  from  his 
front  door  and  out  Into  his  yard,  going 
towards  the  front  gate;  but  his  attention 
was  called  to  something  else,  and  be  heard 
a  cry  and  looked  around,  and  Lukert  was 
at  that  time  In  a  coll  of  wire  in  the  path  a 
few  feet  west  of  his  gate.  Purcell  did  not 
see  Lukert  until  be  was  In  the  wire  and  was 
being  burned.  Mrs.  Lukert  heard  the  cry 
and  saw  him  soon  after  he  came  In  contact 
with  the  wires.  This  is  all  the  evidence,  as 
we  recollect  It,  upon  the  point  of  his  getting 
In  the  wire.  While  It  appears  the  wires  had 
been  broken  all  night  and  emitting  sparks  of 
electricity,  the  witnesses  Hampton,  Purcell, 
WIneman,  and  Mrs.  Lukert,  and  all  the  wit- 
nesses who  testified  on  that  point,  say  that 
at  the  time,  and  for  some  time  previous  to 
the  time,  that  Lukert  went  out,  the  hissing 
and  sparkling  of  the  wires  bad  all  died  out, 
and  there  \i'a8  nothing  to  notify  Lukert  of 
any  dangerous  condition  of  the  wires.  He 
went  out  presumably  to  secure  his  morning 
paper,  which  Guy  Harklns,  the  newsboy,  had 
thrown  there  about  half  an  hour  previous, 
when  his  pony  was  killed.  In  this  case  no 
one  has  testified  or  knows  whether  Lukert 
actually  saw  the  wires  before  he  came  In 
contact  with  them  or  not,  and  no  one  knows 
and  no  one  testlfled  whether,  if  he  did  see 
tiiem,  that  he  knew  they  were  of  a  danger- 
ous character;  and  under  the  authorities 
above  cited.  In  the  absence  of  all  evidence, 
the  court  would  have  a  right  to  presume 
that  he  acted  with  due  caution  and  care. 
In  the  absence  of  circumstances  or  evidence 
to  the  contrary.  But  In  this  case  die  trial 
court.  In  a  superabundance  of  caution,  and 
It  seems  to  us  with  extraordinary  care  to 
protect  the  rights  of  the  defendant,  has  not 
Instructed  the  Jury  that  they  had  a  right  to 
presume  that  the  defendant  exercised  rea- 
sonable care  and  caution  In  the  absence  of 
proof  to  the  contrary,  as  he  would  clearly 
have  had  a  right  to  do  under  the  authorities 
at)Ove  cited;  but  the  court,  without  such 
Instructions,  submitted  the  entire  question  to 
the  jury  upon  the  evidence,  and  the  jury,  by 
their  verdict  and  special  findings  as  to  this 
proposition,  have  fouud  against  the  defend- 
ant. 

The  third  assignment  of  error  is  that  the 
court  erred  In  refusing  to  give  to  the  jury 
Instruction  No.  4,  requested  by  plaintiff  in 
error  to  raise  the  question  of  contributory 
negligence.    We  have  examined  instruction 
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No.  4,  and  we  think  this  Instmction  was 
fully  covered  by  the  Instructions  In  this  opin- 
ion above  cited  as  having  been  given  at  this 
point  by  the  court  at  the  request  of  the  de- 
fendant; hence  we  think  there  is  no  merit 
in  this  assignment  of  error. 

The  fourth  assignment  of  error  Is  tiiat  the 
court  erred  in  refusing  to  give  to  the  jury 
instruction  No.  27,  asked  by  plaintiff  In  er- 
ror, relating  to  the  question  of  nonliability 
of  the  plaintiff  In  error  for  damages  result- 
ing from  unusual  wind  or  rainstorm.  We 
think  that  the  refusal  to  give  this  Instruction 
No.  27  was  fully  cured  by  the  giving  of  In- 
struction No.  21  of  the  general  charge,  where 
the  court  Instructed  the  Jury  that  It  was  not 
the  duty  of  the  defendant  to  so  construct  Its 
line  of  wires  as  to  provide  against  storms 
and  rains  that  could  not  reasonably  be  ex- 
pected. 

The  flfth  assignment  of  error  is  that  the 
plaintiff  In  error  was  entitled  to  have  re- 
quest No.  29,  relating  to  damages  for  loss 
of  sympathy  and  affection,  given  to  the  jury. 
We  do  not  think  there  was  any  error  in  the 
refusal  of  this  instruction,  which  was  sim- 
ply a  statement  to  the  Jury  of  the  proper 
measure  of  damages,  because  we  think  that 
the  question  of  the  measure  of  damages  was 
fully  and  correctly  covered  by  instruction 
No.  4  of  the  general  charge  of  the  court. 

Assignment  of  error  No.  C  Is  that  the  court 
erred  In  admitting  evidence  <\ver  the  ob- 
jections and  exceptions  of  plaintiff  In  error 
as  to  conversations  over  the  telephone  oc- 
curring after  the  accident;  such  testimony 
being  prejudicial,  and  done  to  unduly  in- 
fluence the  minds  of  the  Jurors.  It  will  be 
noticed  from  an  examination  of  the  record 
that,  after  Lukert  first  came  into  contract 
with  the  wires,  he  remained  in  contact  with 
the  wires  for  a  period  from  half  to  three 
quarters  of  an  hour  before  the  current  was 
turned  off.  Now,  from  the  very  nature  of 
the  accident,  it  would  be  Impossible  for  any 
one  to  tell  the  exact  period  of  time  that  the 
current  produced  the  death  of  Lukert.  These 
telephone  conversations  complained  of  were 
soon  after  Lukert  had  come  In  contact  \ritb 
the  wire,  and  before  the  current  had  been 
turned  off,  and  at  a  time  when  It  could  not 
possibly  have  been  known  by  anybody 
whether  Lukert  was  alive  or  not;  and  we 
presume  that  these  telephone  conversations 
were  admitted  by  the  court  as  forming  a  part 
of  the  res  gestie,  and  we  think  they  were 
clearly  a  part  thereof,  and  In  any  event  we 
cannot  possibly  conceive  how  these  tele- 
phone messages  could  have  in  any  way  pro- 
duced the  effect  that  counsel  for  plaintiff  In 
error  claim  they  did  on  the  Jury.  They  were 
simply  a  statement  of  the  facts  which  the 
evidence  of  the  case  shows  to  be  true — a 
notice  to  them  that  a  horse  bad  been  killed, 
and  that  there  was  a  man  then  entangled  In 
*Jielr  wires,  which  were  charged  with  elec- 
tricity, and  undoubtedly  killed.    We  do  not 


think  there  was  any  error  In  admitting  tMs 
testimony. 

In  the  seventh  assignment  of  error  plain- 
tiff in  error  complains  of  Instructions  Nos. 
6,  7,  9.  10,  14,  and  20,  relating  to  the  notice 
to  plaintiff  In  error,  and  claims  they  wa« 
misleading  and  prejudicial.  We  have  care- 
fully examined  these  instructions,  and  we 
think  they  correctly  state  the  law.  The  <mi- 
ly  criticism,  If  any,  that 'we  would  make,  is 
tiiat  they  are  entirely.  In  our  Judgment,  too 
ll'heral  to  the  defendant  If  they  are  mis- 
leading and  prejudicial,  it  is  not  against  the 
interest  of  the  defendant,  but  rather  against 
the  interests  of  the  plaintiff,  and  for  this 
reason  there  Is  no  cause  for  complaint  on 
the  part  of  plaintiff  in  error. 

The  eighth  assignment  of  error  consists 
of  a  general  statement  that  the  court  com- 
mitted error  in  denying  the  motion  of  plain- 
tiff in  error  to  set  aside  and  vacate  the  gen- 
eral verdict  returned  by  the  Jury  and  to  ren- 
der Judgment  for  the  plaintiff  In  error  on  the 
special  findings.  This  assignment  of  error, 
we  think,  has  been  fully  covered  In  tbis 
opinion,  and  Is  entirely  without  merit 

We  have  examined  the  record  carefully, 
and  we  think  that  the  evidence  in  this  case 
shows  a  clear  and  unmistakable  case  of 
negligence,  which  amounts  to  almost  crimi- 
nal carelessness.  There  seems  to  have  been 
on  the  part"  of  the  plaihtiff  in  error  at  the 
time  of  this  accident  a  wanton  and  reckless 
disregard  for  the  safety  of  the  people  along 
its  lines,  and  we  think  that  the  verdict  of  the 
Jury  and  the  Judgment  of  the  court  was 
just  and  righteous,  and  that  substantLiI  and 
exact  Justice  has  been  done;  and,  finding  no 
error  in  the  record,  the  Judgment  of  the 
district  court  is  afllrmed.  at  the  costs  of  the 
plaintiff  In  error.  All  the  Justices  concur- 
ring, except  BUR WELU  J.,  who,  having  tried 
the  case  below,  took  no  part  In  this  decision, 
and  BEAUCHAAIP,  J.,  absent 


06  Oki.  284) 
CHOCTAW,  O.  &  W.  RY.  CO.  v.  WILKE». 
(Supreme  Court  of  Oklahoma.    Jan.  5,  1906.) 

1.  Tbial— Questions  fob  Coubt  and  Jukt — 
contbibutoby  negligence. 

Where  there  Is  conSictins  evidence  on  the 
question  of  contributory  negligence,  it  is  al- 
ways a  question  of  fact  for  the  jury.  It  is 
only  when  the  facts  are  such  that  all  reason- 
able men  must  draw  the  same  conclusion  from 
them  that  the  question  of  negligence  is  ever 
considered   as   one   of    law   for   the   court 

I  Ed.  Note. — For  cases  in  point,  see  voL  37, 
Cent  Dig.  Negligence,  SS  279-280.] 

2.  Railboad    Companies— Cbossings—Dutt 
TO  Keep  in  Repaib. 

Whore  a  railroad  company  by  law  is 
charged  with  a  duty  to  the  public,  it  cannot 
excuse  itself  from  a  performance  of  such  ducy 
by  an  indepeudant  contract  with  other  parties; 
and  where  it  is  made  by  law  the  duty  of  s 
railroad  company  to  keep  a  highwa*  in  rea"<on- 
ably  sate  condition  for  travel  at  the  point  where 
the  highway  intersects  such  railroad  right  of 
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way,  or  where  tbe  law  makes  it  the  duty  of  a 
railroad  company,  in  making  alterations  bv 
means  of  which  the  highway  may  be  obstructed, 
to  provide  and  keep  in  good  order  suitable  tem- 
porary ways  to  enable  travelers  to  avoid  or 
pass  such  obstructions,  and  where  a  pai'ty  is 
injured  in  consequence  of  the  failure  of  the  rail- 
road company  to  discharge  this  du;y,  such  com- 
pany cannot  escape  liability  by  showing  that  the 
work  was  done  by  other  parties  nnder  an  in- 
dependent   contract 

[EVl.  Note. — For  cases  In  point,  see  vol.  41^ 
Cent.  Dig.  Railroads,  {{  274-283,  959-907.] 

(Syllabus  by  the  Court.) 

Error  from  DIstrirt  Court,  Logan  County: 
before  Justice  John  H.  Burford. 

Action  by  Lewis  U.  Wilker  against  the 
Choctaw,  Oklahoma  &  Western  Railway 
Compnny.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

This  was  an  action  begun  in  the  district 
court  of  Ix)gan  county,  Okl.  T.,  on  the  25th 
day  of  October,  1902,  by  the  plaintiff  against 
tbe  defendant  In  bis  petition,  the  plaintiff 
alleges:  That  the  defendant,  the  Choctaw, 
Oklahoma  &  Western  Railroad  Company,  a 
corporation,  was  at  the  time  of  said  Injury, 
a  corporation  duly  organized  and  existing 
nnder  tbe  laws  of  tbe  territory  of  Oklahoma, 
and  as  such  was  Impowered  by  its  charter  to 
construct  a  railroad  through  the  county  of 
Logan.  That  on  the  29th  day  of  April,  1902, 
the  said  defendant  company  was  engaged 
In  the  construction  of  Its  railroad  over  and 
across  section  7,  township  16  N.,  of  range  1 
B..  of  the  meridian  line  of  the  county  of  Lo- 
gan, and  over  nnd  across  the  highway  wblcb 
runs  by  section  7,  on  the  west  side  thereof, 
and  on  tbe  said  meridian  line.  That  In  tbe 
construction  of  said  railroad  it  became  neces- 
sai7  for  tbe  defendant  to  place  said  highway, 
which  had  been  torn  np  by  the  construction 
of  the  railroad  of  the  defendant.  In  good  and 
safe  condition,  and  In  proper  condition  to  be 
used  by  the  public  with  safety.  That  the  de- 
fendant in  tbe  construction  of  the  railroad  as 
aforesaid,  on  tbe  highway  on  the  meridian 
Hue  by  section  7,  negligently  and  carelessly 
failed  to  place  said  highway  so  torn  np  by  it 
as  aforesaid  in  a  good  and  safe  condition  and 
fit  to  be  traveled  over  by  the  public.  Then 
In  said  iietltlon  follows  a  detailed  and  accu- 
rate description  of  the  defect  in  tbe  crossing 
of  the  highway  and  the  railroad  right  of 
way.  Tbe  petition  further  alleges  that  on 
tbe  said  29tb  day  of  April,  1902,  the  plalnUff, 
while  traveling  over  said  highway  with  a 
loaded  wagon  and  using  reasonable  care  and 
caution  to  avoid  Injury,  in  consequence  of 
tlie  railroad  company's  negligence  In  not 
keeping  said  crossing  in  suitable  and  proper 
repair  and  reasonably  safe,  sustained  Injury, 
and  was  damaged.  Then  follows  a  descrip- 
tion of  the  Injury,  and  the  petition  coneludes, 
"Wherefore  tbe  plaintiff  demands  the  sum 
of  $5,000  and  tbe  costs  of  this  action,"  and 
to  this  petition  the  defendant  first  filed  a 
motion  to  make  tbe  petition  more  definite 
and  certain,  which  Is  by  the  court  overruled. 


Defendant  then  filed  a  demurrer  on  tbe 
grounds  (1)  that  tbe  pleading  filed  by  plain- 
tiff herein  is  not  entitled  "petition,"  as  re- 
quired by  section  3695,  of  the  Statutes  of 
1893;  and  (2)  because  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  In  favor  of  the  plaintiff  and  against 
tbe  defendant  ,Tbls  demurrer  was  sus- 
tained as  to  tbe  first  ground  and  overruled 
as  to  the  second.  Plaintiff  was  then  given 
leave  to  amend  said  petition  by  Interlinea- 
tion, and  defendant  given  10  days  to  answer. 
On  tbe  19tb  day  of  Febmary,  1903.  tbe  de- 
fendant filed  Its  answer,  which  answer  Is, 
first,  a  denial  of  every  material  allegation  In 
plaintiff's  petition  and  prayer  for  judgment; 
second,  it  denies  negligence  in  tb^  construc- 
tion of  the  passageway  over  and  across  the 
railway  bed  at  tbe  junction  of  the  highway 
along  tbe  railroad  right  of  way,  as  set  forth 
in  the  petition;  third,  tbe  defendant  denies 
liability  for  tbe  reason  that  It  is  alleged  that 
the  Injuries  were  caused  by  the  contributory 
negligence  of  the  defendant;  and,  fourth, 
defendant  denies  liability  because  it  alleges 
tbe  fact  to  be  that  said  passageway  was 
being  constructed  by  tbe  firm  of  Eahmann 
&  McMurray,  contractors,  who  bad  the  com- 
plete charge  and  control  of  said  construc- 
tion and  the  building  of  tbe  grade  of  said 
railway  company  at  the  point  where  said 
passageway  crosses  the  same.  To  this  an- 
swer the  plaintiff  filed  a  reply:  (1)  He  de- 
nied each  and  every  one  of  the  allegations  in 
tbe  second  defense  set  out;  (2)  be  de- 
nied each  and  every  one  of  tbe  allegations  In 
the  third  defense  set  out;  and  (3)  he  de- 
nied each  and  every  one  of  the  allegations  In 
the  fourth  defense  set  out  and  prayed  judg- 
ment. Afterwards,  and  on  March  10,  1904. 
said  cause  came  on  for  trial  pursuant  to 
assignment  theretofore  made.  A  Jury  was 
duly  and  legally  impaneled  and  sworn  to  try 
said  cause,  and  evidence  heard,  tbe  jury  In- 
structed by  the  court  as  to  the  law,  argu- 
ments of  counsel  made,  and  the  Jury  re- 
turned a  verdict  against  the  defendant  and 
in  favor  of  the  plaintiff,  assessing  bis  dam- 
ages at  tbe  sum  of  $750,  and  also  returned 
answers  to  50  special  Interrogatories  pro- 
pounded to  them.  Motion  for  new  trial  was 
regularly  made  In  due  time  by  defendant, 
which  was  by  the  court  overruled,  and  judg- 
ment on  verdict  prononnced,  to  all  of  which 
the  defendant,  by  Its  counsel,  objected  and 
excepted.  The  case  Is  brought  here  for  re- 
view. 

C.  B.  Stuart,  T.  II.  Beaman,  C.  O.  Blake, 
M.  A.  Low,  and  Dale  &  Blerer,  for  plaintiff 
in  error.  Devereux  &  HUdretb  and  Cotteral 
&  Uomor,  for  defendant  in  error. 

IRWIN,  J.  (after  stating  tbe  facts).  There 
are  but  two  questions  presented  to  tbe  court 
and  argued  by  counsel  for  a  reversal  of  tbe 
case.  While  some  other  assignments  of  er- 
ror have  been  made  by  tbe  plaintiff,  a  great 
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many  objections  were  waived  In  the  motion 
for  a  new  trial,  and  by  the  express  statement 
of  counsel  in  tbeir  brief  all  the  assignments 
of  error,  save  two,  have  been  waived  and 
abandoned  by  them,  as  we  find  in  the  very 
outset  of  paiutift  In  error's  brief:  "There 
are  two  questions  which  we  will  present  in 
this  brief  and  argument  for  a  reversal  of  the 
case,  with  directions  to  the  court  below  to 
dismiss,  and  we  will  present  them  in  the 
following  order."  The  first  of  these  ques- 
tions is:  "We  contend  that  the  court  below, 
under  the  evidence,  should  have  sustained 
the  demuri-er  interposed  at  the  conclusion 
of  plaintiff's  evidence,  or  should  have  sus- 
tained the  motion  of  plaintiff  in  error  which 
aslsed  the  court  to  direct  a  venlict  in  favor  of 
defendant,  I)ecan8e  under  the  evidence  in  the 
case  it  is  plainly  evident  that  the  plaintiff 
ought  not  to  recover,  because  of  contributory 
negligence  upon  bis  part"  And,  second: 
"That  the  court  below  erred  in  excluding  the 
testimony  offered  by  the  defendant  below  for 
the  purpose  of  showing  that  the  injury  com- 
plained of  was  tlie  result  of  the  negligence  of 
persons  for  whom  the  defendant  pompany 
was  not  liable,  to  wit,  Kahmann  &  McMur- 
ray,  indeiiendent  contractors,  who  subcon- 
tracted with  one  Jnnies  McCaddon  for  the 
construction  of  tlie  vehicle  crossing,  which 
plaintiff  lieiow  claimed  was  so  negligently 
constructed  as  to  cause  the  Injury  com- 
plained of."  These  are  the  only  two  prop- 
ositions which  this  court  has  a  right  to  con- 
sider. This  Is  true  from  the  fact  that  they 
are  the  only  two  which  are  presented  by  coun- 
sel for  plaintiff  in  error  ih  tbeir  brief  and  ar- 
gument, and  under  the  well-recognized  and 
oft-repeated  decisions  of  this  court,  where  er- 
rors are  assigned  and  are  raised  in  the  mo- 
tion for  a  new  trial  and  are  not  referred  to 
or  discussed  In  the  brief  of  counsel,  they  will 
be  treated  as  waived  in  this  court.  This 
proposition  requires  no  citation  of  antborl- 
ties,  as  it  has  been  so  often  and  repeatedly 
decided  by  this  court  We  will  discuss  these 
propositions  in  their  order. 

1.  Did  the  evidence  disclose  such  contribu- 
tory negligence  on  the  part  of  the  plaintiff 
that  the  court  should  have  taken  the  case 
from  the  jury  and  directed  a  verdict  for  the 
defendant  in  the  court  below?  We  take  the 
rule  to  be  well  established  that,  where  there 
Is  a  conflict  of  evidence  on  the  question  of 
contributory  negligence.  It  is  always  a  ques- 
tion of  fact  for  the  jury,  and  It  is  only  in 
cases  where  the  facts  are  such  that  ail  rea- 
sonable men  must  reach  the  same  conclu- 
sion that  it  becomes  a  question  of  law  for 
the  court.  In  the  case  of  Kane  v.  Northern 
Central  Railway  Ck)mpany,  reiiorted  In  128  U. 
S.,  al  page  91,  9  Sup.  Ct.,  at  page  16,  32  L. 
Ed.  330,  the  United  States  Supreme  Court 
say:  "In  an  action  by  an  employ^  of  a  rail- 
road company  against  the  company  to  re- 
cover damages  for  pereonal  injuries  received 
by  reason  of  the  negligence  of  the  company, 
la  order  to  determine  whether  the  iemploy^, 


by  recklessly  exposing  himself  to  peril,  has 
failed  to  exercise  the  care  for  bis  personal 
safety  that  might  reasonably  be  expected,  and 
has  thus  by  his  own  negligence  contributed 
to  causing  the  accident,  regard  must  always 
be  bad  to  the  circumstances  of  the  case  and 
the  exigencies  of  his  position;  and  the  de- 
cision of  this  question  ought  not  to  be  withheld 
from  the  jury  unless  the  evidence,  after  giv- 
ing the  plaintiff  the  benefit  of  every  Inference 
to  be  fairly  drawn  from  It,  ao  conclusively 
establishes  contributory  negligence  that  the 
court  would  be  compelled.  In  the  exercise  of 
a  sound  judicial  discretion,  to  set  aside  any 
verdict  returned  In  his  favor."  And  In  the 
case  of  City  of  Guthrie  v.  C.  E.  Swan,  re- 
ported in  5  Okl.  779,  51  Pac.  502,  thU  court 
says  (on  page  785,  5  Okl..  and  page  564,  51 
Pac.) :  "These  circumstances  adduced  in  evi- 
dence were  such  as  ttiat  It  was  the  duty  of 
the  court  to  submit  them  to  the  Jury  for  de- 
termination as  to  whether  or  not,  under  prop- 
er Instructions,  the  plaintiff  was  gnil^  of 
'  negligence."  And  In  the  case,  prior  to  using 
tbis  language,  the  court  had  detailed  the  evi- 
dence which  showed  that  there  was  a  con- 
flict of  evidence  upon  this  point  And  in  the 
case  of  Neely  v.  Sonthwe.stem  Cotton  Seed 
on  Co.  (Okl.)  reported  in  75  Pac.  537.  64  L. 
R.  A.  145,  this  court  says:  "When,  on  the 
trial  of  a  cause,  a  question  is  presented  as  to 
the  existence  of  negligence  or  contributory 
negligence,  and  the  facts  which  the  evidence 
reasonably  tends  to  establish  are  such  that 
all  reasonable  men  must  draw  the  same  con- 
clusions from  them,  the  case  is  one  of  law 
for  the  court;  but.  If  fair-minded  men  may 
honestly  draw  different  conclusions,  the 
cause  should  not  be  withdrawn  from  the 
jury."  In  Palmer  v.  Dearing,  93  N.  Y.  7, 
'that  court  says :  "While  previous  linowledge, 
by  a  party  Injured,  of  a  dangerous  situation 
or  impending  danger,  from  which  a  person  of 
ordinary  int:  iligence  might  apprehend  Injury, 
generally  imposes  on  him  greater  care  and 
caution  In  approaching  it  the  degree  of  care 
required  is  a  question  of  fact  for  the  Jury." 
In  Stewart  v.  Harvard  College,  12  Alien 
(Mass.)  58,  It  is  held  that  whether  a  person 
who  has  received  an  injury  by  falling  in  an 
elevator  was  careless  in  omitting  to  observe 
before  stepping  npon  the  platform  whether 
the  engine  was  In  operation  so  that  the  ele- 
vator could  not  fall  is  a  question  of  fact  to 
be  submitted  to  the  Jury.  In  Brezee  v.  Pow- 
ers (Mich.)  45  N.  W.  130,  It  Is  decided  that 
where  the  plaintiff  Is  injured  by  falling  Into 
an  area  on  a  private  walk,  and  the  plaintiff 
had  passed  many  times  along  the  walk,  and 
could  see  it  from  his  window,  and  at  the 
time  of  the,  accident  it  was  nighttime,  but 
light  enough*  for  the  plaintiff  to  see  the  walk, 
tber  question  of  contributory  negligence  was 
properly  left  to  the  Jury.  The  court  says: 
"Where  the  essential  fact  In  a  case  Is  wheth- 
er contributory  negligence  did  or  did  not  ex- 
ist and  this  depends  upon  Inferences  to  l>e 
drawn  from  facts  and  circumstances  about 
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which  honest,  intelligent,  and  impartinl  men 
might  differ,  such  a  case  shonid  be  submitted 
to  the  Jury."  In  Bngel  v.  Smith  (Mich.)  40 
N.  W.  21,  21  Am.  St  Kep.  549,  the  plaintiff 
waa  injured  by  fallinsClnto  a  hatchway,  with 
the  location  of  which  he  was  fully  acquaint- 
ed, and  he  also  knew  that  It  was  customary 
to  use  it  at  the  time  of  day  at  which  the  acci- 
dent happened.  He  did  not  stop  to  see 
whether  the  hatchway  was  open  or  not,  but 
fell  Into  it  and  was  injured.  It  was  held  a 
question  for  the  Jury  whether  he  was  guilty 
of  contributory  negligence  or  not. 

Now  in  this  case  the  record  discloses  the 
testimony  of  the  plaintiff.  In  which  he  goes 
into  detail  as  to  his  conduct  at  the  time  and 
Just  prior  to  the  injury.  He  testified  that 
be  was  returning  home  from  Guthrie,  driving 
a  four-horse  wagon,  which  was  loaded.  This 
highway  was  his  most  direct  way  home  from 
Guthrie.  He  reached  the  point  about  dark, 
but  still  it  was  light  enough  for  bim  to  see 
about  as  far  as  his  horses'  heads.  At  this 
point  the  railway  crossed  the  highway  at 
right  angles,  and  that  crossing  had  only  beeu 
made  that  day.  but  the  plaintiff  swears  he 
bad  never  crossed  that  crossing  since  It  had 
been  changed,  and  that  he  had  no  knowledge 
of  the  change;  that  when  he  reached  the 
crossing  the  team  stopped,  and  be  iookod 
attentively  at  the  crossing,  and  saw  where 
other  vehicles  had  gone  across  it,  and  saw 
where  the  dirt  had  been  banked  up.  He 
then  carefully  drove  slowly  onto  the  crossing. 
Now  these  facts  and  circumstances.  If  there 
was  no  other  evidence  in  the  case,  were  faots 
and  circumstances  which  the  Jury  bad  a  right 
to  consider  In  determining  the  question  of 
contributory  negligence,  and  with  this  evi- 
dence In  the  case,  If  it  stood  alone,  and  was 
contradicted  by  many  witnesses  as  to  the 
facts,  would  l>e  suflScient  to  authorize  the 
court  in  submitting  the  case  to  the  Jury  under 
proper  instructions.  This  question  was 
submitted  to  the  Jury,  and  by  their  verdict 
they  found  against  the  defendant  on  this 
proposition,  and  no  criticism  is  made  in  the 
briefs  and  arguments  of  counsel  as  to  the 
instructions  of  tbe  court.  Hence  we  are 
authorized  in  presuming  that  such  instruc- 
tions correctly  and  properly  stated  the  law, 
and  we  do  not  think  it  was  error  on  tbe  part 
of  the  court  In  refusing  to  take  this  question 
from  the  Jury  and  decide  that  It  was 
contributory  negligence,  or  in  other  words, 
sustain  the  demurrer  of  the  defendant. 

The  other  and  only  remaining  assignment 
of  error  Is  that,  as  contended  for  by  plain- 
tiff In  error,  the  injury  complained  of  was 
the  result  of  negligence  of  an  Independent 
contractor,  and  therefore  the  plaintiff  In  error 
is  not  liable.  We  have  carefully  examined 
tbe  cases  submitted  by  counsel  for  plaintiff  in 
error  to  sustain  this  contention,  but  we  think 
In  those  cases  there  is  a  decided  difference  in 
the  facts  from  those  in  the  case  at  bar.  In 
all  those  cases,  we  think  without  exception, 
the  element  of  a  public  duty  is  omitted.  We 
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do  not  think  that  any  of  these  cases  would 
sustain  the  contention  that  where  a  railroad 
company,  under  the  law,  was  charged  with  a 
duty  to  the  public,  and  tbe  Injury  complained 
of  resulted  from  a  failure  to  pn^erly  dis- 
charge that  duty,  their  liability  could  be 
avoided  by  showing  that  the  work  was  done 
under  an  independent  contract.  One  of  the 
cases  cited  by  counsel  for  plaintiff  In  error 
Is  tbe  case  of  Casement  v.  Brown,  reported  In 
148  D.  S.,  at  page  615,  13  Sup.  Ct,  at  pag« 
672,  87  I>.  Ed.  682.  In  this  case  two  railroad 
corporations,  one  an  Ohio  and  the  other  a 
West  Virginia  corporation,  obtained  author- 
ity from  the  United  States  government  to 
construct  a  railroad  bridge  across  tlie  Ohio 
river  opposite  Point  Pleasant,  West  Virginia. 
They  let  tbe  cantract  for  the  building  of  the 
bridge  to  the  contractor  Casement  This 
action  was  brought  against  Casement  for  tbe 
recovery  of  two  barges  claimed  to  have  been 
lost  through  tbe  negligence  of  defendant,  and 
Casement  set  up  as  bis  defense  that  he  was 
only  tbe  agent  of  the  railroad  companies, 
and  that  they,  and  not  he,  were  liable.  The 
court  found  against  bim  on  tbat  pnqiosltlon, 
and  the  Supreme  Court  of  tbe  United  States 
sustains  them  in  tbat.  This  decision  simply 
goes  to  the  effect  that  the  contractor,  through 
whose  negligence  the  damage  occurred  and 
was  directly  attributable,  could  not  shirk 
bis  responsibility  on  tbe  ground  of  his  being 
the  agent;  but  they  did  not  attempt  to  decide 
what  tbe  liability  of  tbe  railroad  company 
would  be  In  flie  case,  and  they  did  not  decide 
an.vthing  like  the  case  similar  to  tbe  case  at 
bar  where  a  public  duty  is  involved.  It  is 
apparent  from  a  reading  of  this  decision  tbat 
the  Supreme  Court  of  tbe  United  States  in 
that  case  did  not  Intend  to  lay  down  the  rule 
that  the  companies  under  certtiin  cir- 
cumstances would  not  be  liable,  because  on 
page  023  of  148  U.  S.,  and  page  075  of  13 
Sup.  Ct.  (37  L.  Ed.  582).  they  use  this 
language:  "It  Is  unnecessary  to  Inquire 
wlietlter,  because  of  the  supervision  retained 
by  the  companies  through  their  engineers,  or 
because  the  work  which  was  done  was  work 
done  on  a  public  highway,  the  companies 
might  also  be  responsible  for  any  negligence 
In  tbe  progress  of  the  work.  It  Is  enough 
for  this  case  that  these  defendants  contract- 
ed to  do  tbe  work,  and  to  produce  a  fiuisbed 
structure  according  to  certain  plans  and 
specifications,  and,  having  made  ^ucb  contract 
and  engaged  in  such  work  in  accordance 
therewith,  they  are  responsible  for  all  in- 
juries resulting  from  tbelr  own  negligence." 
Counsel  for  plaintiff  In  error  also  cite 
the  case  of  Aldiitt  v.  Gillette-Herzog  Mfg. 
Co.,  88  N.  W.  741,  from  the  Minnesota 
Supreme  Court;  but  an  examination  of  that 
case  will  show  that  one  John  Wunder  bad 
entered  Into  a  contract  with  tbe  owner  and 
was  engaged  In  the  construction  of  a  building 
in  tbe  city  of  Minneapolis.  Subsequently  be 
entered  into  a  contract  with  defendant  In 
this  action,  by  which  be  undertook  and  agreed 
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to  furnish  and  erect  at  sucb  times  as  might 
be  required  of  liim  ail  the  structural  iron 
work  of  the  building,  inciudlng  beams,  beam 
fitting,  and  trusses.  Defendant  in  turn  sub- 
sequently sublet  the  same  to  the  firm  of  Win- 
bald  &  Bruce,  and  that  firm  entered  upon  its 
performance.  Juat  prior  to  the  time  com- 
plained of  the  subcontractors.  Wlnbald  & 
Bruce,  had  deposited  in  the  street  adjacent 
to  the  building  a  quantity  of  material  to  be 
used  In  the  performance  of  the  contract,  in- 
cluding a  large  iron  beam,  which  was  so 
placed  that  It  extended  across  the  street 
On  the  night  of  August  4,  1900,  about  11 
o'clock,  and  while  said  large  Iron  beam  was 
80  across  the  street  adjacent  to  the  building, 
plaintiff,  who  was  riding  a  bicycle  thereon, 
without  fault  on  his  part  ran  his  wheel  Into 
the  beam  and  received  the  injuries  complain- 
ed of.  Now  this.  It  will  be  seen,  is  a  very 
dlflTerent  case  from  the  case  at  bar.  This 
was  a  suit  brought  against  a  contractor  for 
an  Injury  resulting  from  the  negligence  of 
the  Independent  subcontractor ;  and  as  to  the 
contract  with  the  sul)Contractor  there  was  no 
legal  duty  placed  upon  them  to  keep  the 
streets  of  Minneapolis  reasonably  safe  for 
travpl.  and  this  decision  does  not  pretend  to 
say  what  the  result  would  have  been  had  this 
action  been  brought  ngnlnst  the  city  of  Min- 
neapolis. We  think  that  under  the  facts  as 
alleged  in  this  case  if  the  suit  had  been 
broueht  against  the  city  of  Minneapolis,  there 
would  have  been  no  doubt  about  plalntlfrs 
right  to  recover. 

They  also  cite  the  case  of  Kansas  Central 
Railway  Company  v.  FItzsImmons,  18  Kan. 
34,  which  was  an  action  where  an  Injury  re- 
sulted to  a  small  boy  while  playing  on  a  turn- 
table, which  was  mischievously  revolved  by 
some  other  boy.  whereby  his  leg  was  lost. 
The  defense  was  that  the  road  had  never  been 
turned  over  to  the  Kansas  Central  Railway 
Company,  and  was  not  at  the  time  In  their 
possession  or  operated  by  them,  but  was  In 
the  hands  of  the  contractor,  the  Wasblneton 
Improvement  Company,  and  it  was  held  there 
that  the  plaintiff  could  not  recover;  but  it 
will  be  seen  that  in  this  case  it  Involved  the 
dlscharee  of  no  public  duty,  similar  to  that 
Involved  In  this  case,  and  in  this  latter  case 
the  Kansas  Supreme  Court  say,  at  page  41 
of  the  opinion:  "We  do  not  wish  to  be  un- 
derstood that  upon  the  evidence  produced  the 
jury  should  have  found  that  the  Washington 
Improvement  Company  was  In  fact  operating 
the  railroad,  nor  that  the  Kansas  Central 
Railway  Company  is  not  liable  In  the  case. 
The  question  as  to  which  company  was 
operating  the  road  at  the  time  of  the  injuries 
complained  of  Is  a  question  of  fact,  to  be  de- 
cided upon  the  evidence  by  the  jury.  But  a 
party  to  an  action  has  a  right  to  have  his  case 
submitted  to  the  Jury  under  proper  Instruc- 
tions, and  in  this  case  the  plaintiff  in  error 
has  been  denied  this  legal  right"  And  in 
this  same  case  that  great  and  distinguished 
Jurist,  of  whom  there  Is,  in  the  Judgment  of 


the  writer  of  this  opinion,  no  better  in  tbe 
United  States,  Justice  Brewer,  in  a  dissent- 
ing opinion,  uses  this  language:  "All  I  nn- 
derstand  the  instruction  to  suy  Is  that  a  rail- 
way corporation  receiting  a  franchise  from 
this  state,  with  the  high  and  peculiar  privi- 
leges attaching  to  corporations  incorporated 
to  discharge  a  public  duty  as  well  as  to  sub- 
serve a  private  benefit  cannot  shift  upon 
others  the  duty  and  responsibility  of  a  per- 
sonal exercise  of  the  corporate  powers  grant- 
ed, except  in  the  cases  and  under  the  cwidl- 
tlons  specified  in  the  statute.  It  may  con- 
tract for  the  construction  of  Its  road.  It  may- 
lease  the  road,  when  constructed,  to  another 
corporation,  whose  road,  with  its  own,  will 
make  a  continuous  line.  But  it  cannot  avoid 
responsibility  by  simply  permitting  anotb^ 
party,  neither  contractor  nor  lessee,  to  as- 
sume charge  of  the  immediate  running  of  tbe 
road."  They  also  cite  the  case  of  Chicago 
City  Railway  Company  v.  Hennessy,  16  111. 
App.  154.  But  an  examination  of  this  case 
will  show  that  all  that  was  there  held  by  the 
court  was  that  a  contractor  who  had  taken  a 
contract  from  the  said  railway  company  to 
construct  a  cable  system  for  running  its  ears, 
and  where  an  injury  was  occasioned  by  the 
negligence  of  such  contractor  the  said  con- 
tractor himself  could  not  escape  liability ;  but 
there,  again,  was  no  public  trust  or  doty  re- 
quired by  law. 

A  number  of  cases  are  cited  by  counsel  for 
plaintiff  In  error  to  support  their  theory,  but 
we  think  that  in  all  of  these  cases,  there  is 
an  entire  absence  of  tbe  question  of  a  duty 
Imposed  by  statute,  and  we  take  the  rule  to 
be  elementary  that  where  the  statute  Imposes 
upon  a  railroad  corporation  a  certain  duty, 
they  cannot  escape  liability  for  a  failure  to 
perform  that  duty  or  a  damage  occasioned 
thereby  by  delegating  that  authority  to  an 
Independent  contractor.  In  1  Thompson  on 
Negligence,  p.  278,  It  is  said:  "Where  a  duty 
Is  imposed  by  statute  upon  a  proprietor  who 
proposes  to  excavate  for  the  purpose  of  build- 
ing, it  is  no  defense  to  an  action  by  another 
proprietor,  who  Is  Injured,  that  the  former 
contracted  with  another  to  do  the  work." 

We  have  examined  the  entire  record  In  this 
case,  and,  finding  no  error  that  we  deem  ma- 
terial or  for  which  the  case  should  be  re- 
versed, the  decision  of  the  district  court  Is 
affirmed,  at  the  costs  of  plaintiff  In  error. 
M\  the  Justices  concurring,  except  BTTR- 
FORD.  C.  J.,  who.  having  tripd  the  case  l>e- 
Irtw.  took  no  part  In  this  decision,  and  BEAD- 
CHAMP,  J.,  absent 


(U  OU.  31) 

FOLLEY  V.  CHICAGO,  R.  I.  &  P.  RY.  CO. 

(Supreme  Court  of  Oklahoma.    Sept  7,  1905. 

Rehearing  Denied  Jan.  6,  1906.) 

1.    Railboads—Tbesf ASSESS  ON  Tbair  —  Re- 
moval. 

A  conductor  of  a  freight  train  has  the 
authority  to  remove  trespassers  from  bis  train, 
but  in  the  exercise  of  such  duty  must  not  wan- 
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tonly  or  willfully  came  any  injury  to  such  tres- 
passer.   If  he  does,  bis  master  will  be  liable. 
[Ed.  Note. — For  cases  in  point,  gee  vol.  41, 
Cent.  Dig.  Railroads,  §§  878,  887.] 

2.  TBTALt— DiBECTINQ   VEBDICT. 

Where  there  is  positive  testimony  upon 
both  sides  of  a  material  issue,  and  such  question 
cannot  be  determined  without  weiRhing  the  tes- 
timony and  determining  the  credibility  of  the 
witnesses,  it  is  error  for  the  court  to  direct  a 
verdict 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  46, 
Cenfc  Dig.  Trial,  {§  334,  335.] 

3.  Railboads— Tbespassebs  —  Reuovax  rBOU 
Train. 

Where  a  15  year  old  country  boy,  belong- 
ing to  the  colored  race,  who  is  ignorant  of  the 
means  and  manner  of  operating  and  managing 
railroad  trains,  goes  upon  a  freight  train  at 
the  direction  of  a  brakeman  and  without  right, 
such  person  is  a  trespasser,  and  the  con- 
ductor may  lawfully  expell  such  boy  from  the 
train ;  but  if  such  conductor,  in  the  exercise  of 
such  authority,  while  the  train  is  moving  at 
a  rate  of  speed  rendering  it  dangerous  to  get 
off,  by  threats  of  violence  and  show  of  force 
causes  such  boy  to  alight  from  the  moving  train, 
and  injury  results,  such  acts  of  the  conductor 
under  such  circumstances  constitute  gross  neg- 
ligence, or  wanton  and  willful  carelessness,  and 
the  railway  company  will  be  liable  for  the  re- 
sulting injuries. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  {f  887,  888.] 

/Syllabus  by  the  Court.) 

Error  from  District  Oonrt,  Kingfisher 
County ;   before  Justice  Clinton  F.  Irwin. 

Action  by  Fred  Folley,  by  his  next  friend, 
Nannie  Staples,  against  tbe  Chicago,  Rock 
Island  &  Pacific  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Reversed. 

Stevens '  &  Miller,  for  plaintiff  in  error. 
M.  A.  Low,  Blake,  Blake  &  Low,  and  J.  C. 
Robberts,  for  defendant  in  error. 

PURFORD.  C.  J.  The  plaintiff,  Fred 
Folley,  a  minor,  by  bis  next  friend,  brought 
his  action  in  tbe  district  court  of  King- 
fisher county  against  the  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  being  ejected  from  a  freight 
train.  It  is  averred  in  tbe  petition  substan- 
tially that  on  the  3lBt  day  of  May,  1890,  tbe 
plaintiff,  who  was  a  boy  under  16  years  of 
age,  and  wholly  inexperienced  and  ignorant 
of  the  manner  in  which  railroad  trains  were 
managed  and  operated,  and  of  the  difficulty 
or  danger  of  alighting  from  a  train  while 
in  motion,  l>oarded  one  of  defendant's 
freight  trains  at  the  town  of  Hennessey,  a 
station  on  defendant's  railroad,  and  en- 
tered the  caboose,  which  was  scheduled  ,and 
advertised  to  carry  passengers;  that  after 
said  train  had  started,  and  was  moving  at 
the  rate  of  about  six  miles  an  hour,  the 
servants  of  tbe  defendant  company  recklessly, 
wantonly,  willfully,  and  purposely  compelled 
plaintiff  to  alight  from  said  train  by  threaten- 
ing to  knock  him  off  the  car,  and.  believing 
tbnt  said  servants  would  execute  such  threat, 
and  forcibly  and  violently  throw  bim  from 


said  train,  be,  in  as  careful  a  manner  as  was 
possible,  in  obedience  to  tbe  orders  of  said 
servants,  did  alight  from  said  train,  and  at- 
tempted to  land  upon  the  depot  platform, 
which  the  train  was  then  passing;  but  that 
be  was  thrown  down  by  the  violence  of  tbe 
motion  of  tbe  train  and  under  the  wheels 
of  the  moving  cars,  and  was  mangled,  wound- 
ed, and  bruised,  and  one  leg  was  so  crushed 
and  mangled  as  to  make  amputation  neces- 
sary,  and  be  was  otherwise  permanently  in- . 
Jured,  and  suffered  great  pain  and  agony. 
Tbe  defendant  corporation  answered  by  gen-, 
eral  denial,  and  also  by  a  special  plea.  In 
which  it  la  alleged  that  tbe  plaintiff  was  a 
trespasser  at  the  time  of  tbe  accident,  and 
that  his  Injuries  are  the  result  of  his  own 
carelessness.  The  cause  was  tried  to  a  Jury, 
and,  after  both  parties  had  introduced  evi- 
dence and  rested,  tbe  court,  on  motion  of  the 
defendant,  directed  the  Jury  to  return  a  ver- 
dict for  the  defendant.  The  Judgment  fol- 
lowed the  verdict,  and  the  plaintiff  appeals. 
The  action  of  the  court  in  directing 
a  verdict  for  tbe  defendant  is  complained  of 
as  erroneous.  There  was  no  controversy 
about  tbe  Injury  of  tbe  plaintiff,  or  the 
time,  place,  and  manner  of  Its  Infliction. 
The  plaintiff  was  on  tbe  front  end  of  the 
caboose,  which  was  the  rear  car  of  a  local 
freight  train  beaded  south.  When  the  train 
pulled  out  from  the  station  at  Hennessey, 
the  caboose  was  several  hundred  feet  north 
of  the  depot.  As  the  train  passed  tbe  depot 
platform,  the  plaintiff  was  on  the  front  plat- 
form of  the  caboose,  and  when  near  the  south 
end  of  the  platform,  and  while  the  train 
was  moving  south  at  a  speed  of  from  10  to  12 
miles  per  hour,  Jumped  from  the  front  end 
of  the  caboose  onto  tbe  platform,  and  held 
onto  the  platform  or  car  Irons,  and  was 
thrown  down  and  fell  to  the  ground  between 
the  outer  end  of  tbe  platform  and  the  passing 
caboose,  and  was  crushed  either  by  the  trucks 
or  steps  of  the  caboose.  A  number  of  persons 
saw  the  accident,  and,  while  no  two  of  them 
describe  the  details  exactly  alike,  they  all 
agree  upon  tbe  general  features.  Tbe  plain- 
tiff testified  that  he  got  on  tbe  car  at  the 
Invitation  of  a  brakeman.  who  was  one  of 
the  crew  operating  this  train,  and  who  had 
told  bIm  that  If  he  wonid  help  unload  some 
freight  be  would  let  blm  ride;  that  he  did 
help  with  the  work,  and  was  told  by  tbe 
brakemnn  that  they  were  ready  to  start,  and 
to  get  on:  that  he  got  on  the  platform  at 
the  front  end  of  the  caboose,  and  was  stand- 
ing there  when  tbe  car  approached  tbe  depot 
platform ;  that  the  conductor  boarded  the 
train  at  the  same  end  of  the  car,  and  Imme- 
diately, In  a  gruff  manner,  ordered  him  to  get 
off  or  be  would  kick  blm  off;  that  the  con- 
ductor was  a  large  man,  and,  fearing  be 
would  throw  blm  off,  he  undertook  to  get 
off  on  tbe  depot  platform,  and  met  with  tbe 
Injuries  complained  of.  Tbe  defense  Intro- 
duced tbe  evidence  of  several  witnesses,  who 
testified  tliat  the  conductor  was  not  on  the 
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front  plntform  of  the  caboose  at  the  time 
ttao  plaintiff  claimed  be  was  ordered  off  tbe 
tra'.n.  Tbe  question  as  to  where  the  conduc- 
tor was  at  tbe  time,  and  as  to  whether  tbe 
plaintiff  was  threatened  or  ordered  off  tbe 
train  by  any  person,  were  controverted  ques- 
tions of  fact,  upon  which  there  was  positive 
testimony  on  both  sides.  Under  such  a  state 
of  the  evidence,  was  It  error  for  tiie  court  to 
direct  a  verdict? 

Under  tbe  allegations  and  testimony 
of  tbe  plaintiff,  it  must  be  conceded  that 
the  plaintiff  was  a  trespasser,  and  not  entitled 
to  the  high  degree  of  care  to  which  a  passen- 
ger Is  entitled.  This  court  held  iu  tiie  case  of 
A.,  T.  &  S.  F.  Railroad  Co.  v.  Johnson,  3 
Okl.  41,  41  Pac.  041,  that  a  person  who  gets 
u|ion  a  railroad  train  without  tbe  knowledge 
or  consent  of  the  conductor,  but  uuder  an 
agreement  witli  a  brakeman  of  the  train,  does 
not  thereby  contract  for  bis  passage,  and  is 
a  mere  trespasser,  yet  he  has  the  right  to 
be  exempt  from  wanton  and  wilKul  injury  at 
the  bands  of  the  railway  company.  It  Is 
contended  by  counsel  for  defendant  in  error 
that.  In  order  for  the  plaintiff  to  be  entitled 
to  have  his  case  go  to  the  Jury,  It  was 
incumbent  on  him  to  show  that  tbe  conductor 
had  been  given  authority  by  tbe  company  to 
put  blm  off  the  train.  That  which  is  a  part 
of  the  common  knowledge  and  experience  of 
all  persons  of  average  intelligence  will  be 
taken  Judicial  knowledge  of  by  courts  and 
Juries,  and  need  not  be  proven.  Tbe  manner 
of  operating  and  managing  railway  trains  has 
been  In  general  use  now  for  many  years,  and 
has  become  a  part  of  the  general  knowledge 
common  to  all  people  of  average  experience. 
A  conductor  has  charge  of  bis  train,  and  of 
those  who  assist  him  In  operating  it  He 
has  tbe  power,  and  it  is  his  duty,  to  eject  per- 
sons who  refu?e  to  comply  with  the  reason- 
able rules  of  tbe  company.  He  has  tbe  right, 
and  it  is  Ills  duty,  to  eject  trespasf^ers  from 
trains  in  bis  chnrge,  and  he  may  In  the  proper 
manner,  at  the  proper  time,  and  in  the 
proper  place  resort  to  such  reasonable  force 
as  may  be  necessary  to  compel  trespassers 
to  alight  from  tbe  train  In  safety ;  and  when 
It  is  sliown  that  a  conductor  of  a  train  has 
ejected  a  passenger  or  trespasser,  his  author- 
ity to  perform  such  duty  will  not  be  ques- 
tioned. His  right  to  do  so  under  the  facts  of 
the  particular  case  is  a  proper  subject  of 
inquiry.  These  principles  are  fundamental, 
and  need  no  citation  of  authority.  Whether 
the  perison  whom  the  plaintiff  testified  was 
the  propelling  cause  of  bis  hasty  and  unfor- 
tunate exit  from  tbe  train  was  or  was  not 
the  conductor  was  a  controverted  question, 
which  could  only  be  determined  by  weighing 
the  testimony  and  determining  tbe  credi- 
bility of  the  witnesses.  This  Is  the  sole 
province  of  tbe  Jury.  This  leads  us  to  tbe 
inquiry  whether  the  plaintiff  was  entitled  to 
recover,  if  bis  own  testimony  Is  conceded 
to  be  true.  If  he  is  not,  then  there  was  no 
error  in  directing  a,  verdict.    Tbe  plaintiff 


was  a  trespasser,  and  only  entitled  not  to 
be  willfully  or  wantonly  Injured.  Was  tlM 
command  of  tbe  conductor,  given  In  an  angry 
manner,  for  bim  to  get  off  or  he  would 
kick  him  off,  sufficient  inducement  to  imp<>l 
tbe  plaintiff  to  take  the  risk  of  aligbtin 
from  a  moving  train?  The  general  rule 
that  if  one  voluntarily  attempts  to  aligb 
from  a  moving  train  and  meets  with  injury, 
he  cannot  recover.  His  own  negligence  lias 
contributed  to  his  injury,  and  be  will  not 
be  heard  to  complain  of  tbe  negligence  of  tbe 
other  party.  But  what  rule  have  tbe  courts 
laid  down  for  the  guidance  of  trespassers  wlio 
act  under  fear  induced  by  threats  to  do 
bodily  barm  or  Injury? 

A  similar  question  was  before  the  Supreme 
Court  of  Kansas  in  the  case  of  Kansas  City. 
Ft.  Scott  &  Gulf  Railroad  Company  v.  Kelly. 
3G  Kan.  CTuj.  14  Pac.  172,  50  Am.  Rep.  506, 
and  It  was  there  said:  "Assuming  that  the 
brakeman  had  authority  to  put  trespassers 
off  the  train  In  a  lawful  manner,  yet  defend- 
ant insists  that  if  the  act  was  done  as  the 
plaintiff  claims,  and  the  boy  was  forced  otf 
the  train  while  it  was  running  at  a  speed  of 
eight  miles  per  hour,  on  a  dark  night  It  can- 
not be  said  that  the  brakeman  was  acting.  In 
so  doing,  under  the  scope  of  bis  employment 
so  as  to  make  the  company  liable.  In  this  tlie 
defendant  is  mistaken.  Assuming  tbe  case 
made  by  the  plaintiff,  the  act  complained  of 
was  reckless,  wanton,  and  illegal;  and.  if 
done  within  the  scope  of  his  employment 
and  authority,  he  was  acting  for  tbe  defend- 
ant, and  not  for  himself.  The  removal  of 
trespassers  from  tbe  train  was  within  tbe 
implied  authority,  and  became  tbe  duty  of 
tbe  servants  in  charge  of  tbe  train;  and  tlie 
fact  that,  in  so  exercising  that  right  or  duty, 
they  acted  negligently  and  wantonly,  and 
caused  the  boy  to  Jump  off  the  train  while 
running  at  a  speed  unsafe  for  him  to  get  off, 
and  be  is  injured,  will  not  exonerate  tbe  de- 
fendant." And  it  was  also  said  In  tliat 
cause:  "The  defendant  had  the  right  to  put 
him  off  from  its  cars,  and  in  doing  so  could 
use  such  force  as  was  necessary  to  eject  blm, 
but  In  80  doing  must  exercise  tbe  right  with 
ordinary  care  ana  prudence  on  its  part,  and 
If  tbe  train  was  moving  at  such  a  rate  of 
speed  as  to  render  it  unsafe,  and  the  nigbt 
was  dark,  they  must  stop  or  slow  up  tbe 
train;  and  tbe  mere  fact  that  the  boy  was  on 
the  train  as  a  trespasser  was  not  such  negli- 
gence as  to  relieve  the  defendant  from  tills 
obligation,  and  gave  Its  servants  no  license  to 
negligently  and  wantonly  eject  bim  in  a 
manner  liable  to  do  him  great  Ixxliiy  barm. 
*  *  *  And  it  could  make  no  difference, 
where  he  was  ejected  by  actual  force  or  by 
threats,  if  be  Jumped  from  tbe  train  in 
ooedience  to  a  command  of  the  brakeman. 
He  being  a  boy  15  years  old,  he  would  not 
be  expected  to  use  that  degree  of  Judgment 
and  dicretlon  that  would  be  expected  and  re- 
quired of  an  adult  He  believed,  and  he  had 
a  right  to  believe,  tliat  force  would  be  used 
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to  eject  htm;  and  when  he  saw  the  brnkemnn 
coming  towards  blin,  threntenlne  to  throw 
him  off,  he  cannot,  under  the  circumstances, 
b*e  charged  with  negligence  for  not  having 
waited  longer." 

In  the  case  of  Kline  v.  Central  Pacific  Uy. 
Co.,  37  Cnl.  400,  09  Am.  Dec.  282,  suit  was 
bronght  by  a  boy  IC  years  old  to  recover 
damages  for  being  expelled  from  a  moving 
train.  The  testimony  tended  to  show  that 
the  plalntlfl*  was  told  that  be  could  nnt  ride 
and  was  ordered,  with  a  siiow  of  force  by 
the  conductor,  to  pet  off  the  car.  The  trial 
court  grunted  a  nonsuit  The  Supreme  Court 
ordered  a  new  trial,  and  among  otlier  things 
said:  "Had  the  piaintllT  been  a  man  or  of 
mature  age  and  discretion,  it  might  he  said 
Judicially  b.v  the  court  that,  having  Jumped 
off  the  cars  merely  because  he  was  com- 
manded to  do  so,  be  had  no  one  to  blame  but 
hlm-seir  for  the  Injury  he  sustained;  but,  be- 
ing a  boy  only  1(5  years  of  age,  we  think  It 
should  have  been  left  to  the  Jury  to  say 
whether  In  his  case  the  sharp  command  of 
the  conductor,  accompanied  by  a  show  of 
force,  did  not  nnder  all  the  circumstances,, 
amount  to  compulsion." 

In  discussing  the  questions  involved  In  this 
case,  the  Supreme  Court  of  North  Carolina, 
In  Pierce  v.  N.  O.  R.  Co.,  32  S.  E.  309,  44  L. 
R.  A.  3ia,  said:  "But  it  is  needless  to  multi- 
ply cases.  All  of  them  hold  that  such  ejec- 
tion Is  done  by  the  servant  in  the  general 
scope  of  his  employment  and  If  done  reck- 
lessly, or  wantonly  and  maliciously,  and  even 
If  in  a  manner  forbidden  by  the  master's  or- 
ders, the  company  Is  liable  for  tlie  tortious 
act  The  ground  is  that  the  proximate  cause 
of  the  injury  Is  not  the  trespasser's  wrong- 
fully getting  on  the  cars,  but  the  tortious 
manner  in  which  the  servant  makes  him  get 
off,  and  that,  this  act  being  In  the  general 
scope  of  the  ser\-ant's  employment  the  mas- 
ter Is  liable.  In  the  present  case,  whether 
the  child  Jumped  off  because  ordered  by  the 
brakeman,  or  by  reason  of  the  hint  of  a 
lump  of  coal  whizzing  by  his  head,  or  was 
actually  struck  and  knocked  ott,  this  mode  of 
getting  him  off  the  moving  car  was  tortious, 
and  the  defendant  is  liable  for  the  injury 
caused  thereby." 

The  Supreme  Court  of  Massachusetts,  In 
Lovett  V.  Salem  &  South  Danvers  R.  R.  Co.,  9 
Allen,  !i.">7.  held  the  street  railway  company 
liahiewherethepersonincbarge  of  the  car  or- 
dered a  hoy  ten  years  old,  who  had  no  money 
to  pay  his  fare,  to  Jump  off  the  moving  car, 
and  who  obeyed  and  was  injured.  To  the 
same  effect  are  Holmes  v.  Wakefleld  etal.,  12 
Allen  (Mass.)  580.  90  Am.  Dea  171;  Ramsdcn 
v.  Boston  &  Albany  R.  R.  Co.,  104  Mass.  117, 
0  Am.  Rep.  200:  Rounds  v.  D.,  L.  &  W.  R.  R. 
Co.,  C4  N.  Y.  129.  21  Am.  Rep.  597;  Hoffman 
T.  -V.  Y.  C.  &  H.  R.  R.  R.  Co.,  87  X.  Y.  25,  41 
Am.  Rep.  337;  Townley  v.  C,  M.  &  St.  P.  Ry. 
Co.,  53  Wis.  026,  11  N.  W.  55. 

The  foregoing  authorities  settle  the  propo- 
sition that  a  conductor  has  the  implied  au- 


thority to  remove  trespassers  from  the  train 
under  his  charge,  and  in  the  discbarge  of  his 
duty  he  must  e.\erclse  reasonable  care  and 
caution,  and  If,  while  acting  within  the 
scope  of  his  authority,  he  wantonly  and  will- 
fully either  e.vpells  a  person  from  a  train 
moving  at  such  rate  of  speed  as  to  render 
dangerous  such  act,  or  If  he  by  threats  and 
show  of  force  he  impels  one  through  fear  to 
Jump  from  the  moving  train,  and  Injury  re- 
sults, the  master  will  be  liable.  In  the  case 
under  considei'n  tion,  tlie  coiiductor  had  the 
right  and  authority  to  eject  or  expel  the 
plaintiff  from  the  train;  but  he  had  no  right 
to  do  this  while  the  train  was  moving  at 
such  speed  as  to  endanger  plaintiff's  life  or 
subject  him  to  great  bodily  harm.  The 
plaintiff  was  an  Ignorant .  country  boy,  be- 
longing to  the  colored  race,  and  had,  as 
tei'tifled  to  by  him,  not  ridden  on  a  railroad 
car  since  he  was  eight  years  old,  when  he 
came  to  Oklahoma  with  his  mother.  He 
lived  on  a  farm,  anddidnotsee  a  train  often. 
He  did  not  exhibit  a  high  order  of  intelli- 
gence, or  display  the  ordinary  knowledge 
common  to  boys  of  his  age.  Whether  the 
person  who  ordered  him  off  of  the  train  was 
the  conductor,  was  a  question  be  had  the 
right  to  have  submitted  to  the  Jury.  Wheth- 
er he  was  ordered  off,  or  induced  to  Jump 
through  fear  of  tlie  conductor  doing  him  some 
l>odily  harm,  was  also  a  question  which 
should  have  gone  to  the  Jury.  This  was  not 
a  case  where  there  was  an  entire  absence  of 
testimony  upon  some  material  point  nor 
was  it  a  case  where  the  negligence  of  the 
plaintiff  in  getting  on  the  train  would  defect 
his  right  to  recover  for  an  injury  resulting 
from  wanton  and  willful  acts  of  the  defend- 
ant in  getting  him  off  the  train. 

We  think  the  court  erred  In  directing  the 
verdict  of  the  Jury.  The  Judgment  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  grant  a  new  trial.  All  the  Justices 
concur,  except  IRWIN,  J.,  who  tried  the 
cause  below,  not  sitting. 


(U  ou.  W) 
SAWYER    &    AUSTIN    LUMBER    CO.    v. 
CHAMPLIN  LUMBER  CO. 

(Supreme  Court  of  Oklahoma.    Sept  7,  1905. 
Rehearing   Denied   Jan.   10,   190a) 

1.  Pi-EAniNo— Vebtficatton  op  Answeb. 

A  petition  upon  a  v.'rified  account,  which 
contains  no  allegation  ot  the  correctness  of  such 
account,  is  not  sufficient  to  re<iuire  the  an- 
swer to  be  verified. 

[Ed.  Note. — For  cases  In  point,  see  voL  89, 
Cent  Dig.  Pleading,  {  8S0.] 

2.  Same. 

An  answer  which  does  not  question  the 
correctness  of  a  verified  account  as  set  forth 
in  the  petition,  but  which  sets  up  an  affirma- 
tive defense,  is  not  required  to  be  verified. 
It  is  only  the  correctness  of  a  duly  verified 
account  that  an  unverified  answer  admits. 

[Ed.  Note. — For  cases  in  point,  see  voL  S9, 
Cent  Dig.  Pleading,  {  880.] 
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3.   AppkaI/—Case-Madb— Review. 

Where  the  case-made  does  not  contain  a 
recital  to  tlje  effect  that  the  reccfrd  contains 
ail  the  evidence  introduced  on  the  trial  of  the 
caase,  this  conrt  will  not  review  any  ques- 
tion which  requires  an  examination  of  all  the 
evidence  in  order  for  its  correct  determination. 
[Ed.  Note. — For  cases  in  point,  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  $|  2916,  2917.] 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Qarfleld  Coun- 
ty; before  Justice  J.  L.  Pancoast 

Action  by  the  Sawyer  &  Austin  Lumber 
Company  against  the  Cbamplln  Lumber  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

On  the  10th  day  of  February,  1903,  the 
Sawyer  &  Austin  Lumber  Company,  a  foreign 
corporation,  commenced  Its  action  In  the 
district  court  of  Garfield  county  against  the 
Champlln  Lumber  Company,  a  domestic  cor- 
poration, to  recover  a  balance  of  $1,293.92, 
claimed  on  account  for  lumber  sold  and  de- 
livered by  the  plaintiff  to  the  defendant  A 
statement  of  the  account  sued  on  was  at- 
tacbed  to  the  petition,  and  to  tbe  account 
was  attached  an  affidavit  of  tbe  bookkeeper 
of  tbe  plaintiff  corporation,  tbe  material 
averments  o^  which  are  as  follows:  "That 
tbe  Invoices  hereto  attached  show  shipments 
of  lumber  and  material,  as  therein  set  out, 
by  said  Sawyer  &  Austin  Lumber  Company 
to  the  said  Champlln  Lumber  Company; 
that  there  is  now  due  the  said  Sawyer  & 
Austin  Lumber  Company  from  said  Cbamp- 
lln Lumber  Company,  after  allowing  all  Just 
credits  and  set-offs,  tbe  sum  of  $1,293.92,  as 
shown  by  the  books  and  accounts  of  tbe 
said  tbe  Sawyer  &  Austin  Lumber  Company, 
as  this  affiant  is  Informed  and  verily  and 
truly  believes."  To  the  petition  the  defend- 
ant filed  an  answer  setting  up  three  de- 
fenses, consisting,  first,  of  a  general  denial; 
second,  noncompliance  with  tbe  law  regula- 
ting foreign  corporations  doiug  business  in 
the  territory;  and,  third,  counterclaim  for 
damages  arising  out  of  alleged  failure  to 
comply  with  the  contract  to  deliver  an  addi- 
tional order  for  lumber.  The  plaintiff  de- 
murred to  the  answer,  which  was  overruled, 
and  exceptions  saved.  Tbe  cause  was  tried 
to  tbe  court,  and  finding  made  and  Judgment 
rendered  in  favor  of  the  plaintiff  for  the 
sum  of  $374.43,  the  difference  between  tbe 
sum  sued  for  by  plaintiff  and  the  amount 
of  damages  allowed  defendant  on  its  cross- 
petition.    The   plaintiff   appealed. 

Moore  &  Moore,  for  plaintiff  In  error.  O. 
H.  Parker,  for  defendant  In  error. 

BURPORD,  a  J.  (after  stating  the  facts). 
But  two  alleged  errors  are  presented  In  the 
brief  of  plaintiff  In  error.  It  Is  first  con- 
tended that  tbe  court  erred  in  overruling 
the  demurrer  to  the  answer,  for  the  reason 
that  tbe  petition  was  upon  a  verified  account, 
and  the  answer,  not  being  verified,  was  in- 


sufficient Section  4312,  Wilson's  Rev.  &  Ann. 
St  1908  (section  114,  Code  Civ.  Proc),  pro- 
vides: "In  all  actions,  allegations  •  •  • 
of  the  correctness  of  any  account  duly  veri- 
fied by  tbe  affidavit  of  the  party,  his  agent 
or  attorney,  shall  be  taken  as  true  unless 
the  dental  of  tbe  same  be  verified  by  tbe 
affidavit  of  the  party,  his  agent  or  attorney." 
We  have  examined  the  petition  carefully, 
and  we  fail  to  find  any  allegation  of  tbe 
correctness  of  tbe  verified  account  nor  does 
tbe  affiant  in  the  verification  state  that  the 
itemized  account  Is  true  and  correct.  Both 
the  petition  and  verification  failed  to  bring 
the  plaintiff  within  tbe  rule  contended  for. 
Tbere  was  no  error  in  overruling  tbe  demur- 
rer for  another  reason.  The  defendant  in 
bis  answer  admitted  tbe  correctness  of  tbe 
account  sued  on  by  plaintiff,  and  set  up  by 
way  of  counterclaim  a  demand  for  damages. 
This  answer  was  not  required  to  be  veri- 
fied. Where  tbe  correctness  of  a  verified  ac- 
count Is  not  questioned,  but  some  affirma- 
tive defense  is  pleaded,  no  verification  to 
the  answer  is  required.  Johnson  et  al.  v. 
Jobnson  (Kan.  Sup.)  24  Pac.  1098;  Pattie 
V.  Wilson.  25  Kan.  329;  Washington  T.  Ho- 
bart,    17    Kan.    277. 

The  next  contention  is  that  tbe  evidence 
is  insufficient  to  support  the  finding  on  tbe 
cross-petition;  that  it  does  not  show  that 
the  plaintiff  ever  entered  Into  any  contract 
to  duplicate  the  defendant's  order  for  lum- 
ber, and  bence  no  damages  could  be  allowed 
for  breach  of  such  alleged  agreement.  -This 
question  requires  an  examination  of  the  evi- 
dence. The  case  purports  to  contain  tbe 
evidence,  but  the  record  contains  no  recital 
or  other  statement  that  it  contains  all  the 
evidence  Introduced  in  tbe  trial  of  the  cause. 
Tbere  is  a  certificate  of  counsel  that  tbe  ease 
contains  all  the  evidence,  and  also  a  certifi- 
cate of  the  stenographer  that  bis  transcript 
contains  all  the  evidence ;  but  neither  of  these 
certificates  are  authorized  or  recognized. 
The  case  Itself  must  contain  the  positive  aver- 
ment, by  way  of  recital  that  it  does  contain 
all  the  evidence  submitted  or  Introduced  on 
tbe  trial  of  the  cause,  and  in  tbe  absence  of 
such  recital  this  court  will  not  review  any 
question  depending  upon  the  facts  for  its  de- 
termination. This  question  has  been  repeat- 
edly decided.  Frame  v.  Ryel,  14  Okl.  536.  79 
Pac.  97;  Board  of  Washita  County  v.  Hubble, 
8  Okl.  169,  56Pac.  1058;B.,K.&S.W.Ry.Co. 
V.  Grimes,  38  Kan.  241,  16  Pac.  472 ;  Ryan  v. 
Madden  (Kan.  Sup.)  26  Pac.  680;  Pelton  v. 
Bauer  (O)lo.  App.)  35  Pac  918;  Eddy  v. 
Weaver,  37  Kan.  540,  15  Pac.  492;  Hill  v. 
Bank,  42  Kan.  364,  22  Pac.  324. 

We  find  no  reversible  error  in  the  record. 
The  Judgment  of  the  district  court  of  Gar- 
field county  Is  affirmed,  at  tbe  costs  of  the 
plaintiff  in  error.  All  tbe  Justices  concur, 
except  PANCOAST,  J.,  who  tried  the  cause 
below,  and  BURWELL,  J.,  who  ruled  on  tbe 
dumurrer,   not  sitting. 
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PHCENIX  WATER  00.  ▼.  CITY  COUNCIL 

OF  CITY  OF  PH(ENIX. 
(Sopreme  Court  of  Arizona.    March  30,  1906.) 

1.  Watebs  —  Municipal     Cobporations  — 
Grant  op  Franchise— Implied  Contracts. 

There  cannot  be  an  implied  contract  in 
a  grant  «f  franchise  by  a  municipality  that 
it  will  do  nothing  to  imnair  or  destroy  the  val- 
ue thereof,  or  that  it  will  not  enter  into  compe- 
tition with  the  grantee.  Such  a  restraint  can 
be  imposed  only  by  express  provision. 

2.  Same  —  Operation  of  Waterworks  —  Jc- 
DiCTAi,  Review. 

The  question  whether  the  construction  and 
operation  by  a  ci^y  of  a  system  of  waterworks, 
determined  upon  in  a  lawfal  manner,  would  be 
on  economical  and  wise  enterprise  is  not  a 
matter  for  Judicial  inquiry. 
■3.  MuNicTPAi,  Corporations  —  Issue  ot 
Bonds— Election— Coi.i,ATEBAi,  Attack. 
An  election  to  determine  whether  muni- 
cipal bonds  shall  be  issaed  having  been  held 
lawfully  and  the  return  thereof,  lawful  on  its 
face,  showing  the  proiK)sition  to  have  prevailed 
by  the  lawful  majority,  the  return  cannot  be 
attacked  collaterally  for  errors  or  froud  in  the 
conduct  of  the  election  or  in  the  registration 
preceding  it. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Maricopa  Coun- 
ty; before  Justice  Edward  Kent 

Action  by  the  Pbceulx  Water  Company  to 
restrain  the  city  council  of  the  city  of  Phoe- 
nix from  issuing  bonds  for  the  purpose  of 
constructing  a  waterworks  system.  From  a 
judgment  sustaining  a  demurrer  to  its  com- 
plaint, plaintiff  has  appealed.    Affirmed. 

C.  F.  Ainswortb,  Chalmers  &  Wilkerson, 
and  Dillon  &  Hubbard,  for  appellant.  Ben- 
nett &  Bennett  for  appellee. 

NAVE,  J.  The  appellant,  the  Phoenix  Wa- 
ter Company,  a  corporation,  in  April,  1904, 
brought  suit  in  the  district  court  of  Maricopa 
county  to  restrain  the  city  council  of  the  city 
of  Phcenlx  from  issuing,  selling,  and  dispos- 
ing of  its  bonds  proposed  to  be  issued  and 
disposed  of  for  the  purpose  of  constructing 
a  system  of  waterworks  for  the  city  of  Phoe- 
nix, Ariz.  The  defendant  interposed  a  gen- 
eral demurrer  to  the  complaint.  The  demur- 
rer was  sustained.  The  plaintlflf  elected  to 
stand  on  the  complaint  unamended,  where- 
upon Judgment  was  entered  upon  the  de- 
murrer. From  this  Judgment  the  Phoenix 
Water  Company  has  appealed. 

The  body  of  the  complaint  In  this  case 
occupies  SO  pages,  while  the  exhibits  attach- 
ed thereto  occupy  an  additional  15  pages. 
We  do  not  deem  It  necessary  to  the  expres- 
sion of  our  opinion  to  set  this  complaint  forth 
In  full.  Plaintiff  complains  In  substance  that 
the  city  of  Phoenix,  In  February,  1889,  grant- 
ed a  franchise,  to  endure  25  years,  for  the 
construction  of  a  system  of  waterworks  in 
that  city  to  one  Gardiner  by  whom  the  fran- 
chise was  assigned  to  the  plaintiff;  that  the 
franchise,  by  its  terms,  should  endure  for  an 
additional  23  years,  unless  the  city  should 
exercise  a  privilege  reserved  therein,  to  pur- 
chase the  grantee's  plant;    that  the  consid- 


eration recited  for  this'  franchise  Is  that  the 
grantee  shall,  during  its  term,  supply  water 
free  of  charge  for  the  use  of  the  fire  department, 
city  officers,  free  public  schools,  churches,  for 
a  spray  fountain  in  each  public  park,  a  drink- 
ing fountain  In  each  ward,  and  for  flushing 
the  public  sewers  and  gutters;  that  the  city, 
upon  Its  part,  contracted,  during  the  exis- 
tence of  the  franchise,  to  pay  a  rental  of  |70 
per  annum,  each,  (or  50  Are  hydrants,  or 
such  larger  number  as  should  be  required  by 
the  city;  that  plaintiff  and  his  grantee  have 
expended  $500,000  in  constructing  and  per- 
fecting their  waterworks,  and  that  at  the 
present  time  there  are  outstanding  mortgage 
bonds,  secured  by  the  waterworks  and  fran- 
chise, in  the  stun  Oi  $600,000 ;  that  if  the  de- 
fendant constructs  its  own  waterwoiics  it  will 
impair,  if  not  entirely  destroy,  the  value  of 
the  plaintiffs  waterworks  and  cause  partial 
or  entire  loss  to  Its  bondholders.  Still  fur- 
ther plaintiff  shows  that  it  Is  a  taxpayer  in 
the  city  of  Pbcenix,  paying  taxes  annually 
in  the  amount  of  about  $1,000;  that  the 
election  in  which  taxpaying  voters  voted  on 
the  question  of  the  issuance  of  the  bonds,  the 
sale  of  which  Is  sought  here  to  be  restrained, 
was  conducted  by  election  officers  who  were 
determined  to  carry  the  election  in  favor  of 
such  issue  of  bonds;  that  registration  for 
this  election  was  so  fraudulently  conducted  that 
several  hundred  persons  not  qualified  to  vote 
were  registered  for  the  purpose  of  voting  for 
the  issuance  of  thebondsandanumberof  per- 
sons qualified  to  vote,  known  to  be  opposed 
to  the  issuance  of  the  bonds,  were  refused 
registration;  that  in  consequence  a  large 
number  of  unlawful  votes  was  received  and 
counted  in  favor  of  such  bond  issue  and  a 
large  number  of  qualified  voters  not  allowed 
to  vote  who,  if  they  had  voted,  would  have 
voted  against  the  issue;  that  the  number  of 
fraudulent  votes  so  received,  and  the  number 
of  qualified  voters  not  allowed  to  vote,  each 
was  sufficient  to  change  the  result  of  the 
election;  that  it  is  uneconomical  and  would 
be  disastrous  to  tlie  city  of  Phcenlx  to  erect 
Its  own  waterworks.  Therefore,  both  to  pre- 
vent an  irreparable  Injury  to  itself,  its  busi- 
ness, and  its  bondholders,  and  also  as  a  tax- 
payer, to  set  aside  the  result  of  the  fraud- 
ulent election  and  to  prevent  waste  of  the 
city's  money,  and  an  Imposition  of  heavy 
taxes,  the  plaintiff  asks  that  the  city  he  re- 
strained from  Issuing,  selling,  or  otherwise 
disposing  of  its  bonds. 

Appellant's  contention,  briefly  stated,  Is 
that  its  complaint  states  a  good  cause  of  ac- 
tion for  the  following  reasons:  (1)  That 
the  city  is  about  to  violate,  to  plaintiffs  ir- 
reparable damage,  an  implied  contract  not 
to  enter  business  in  competition  with  it.  (2) 
That  the  city  is  about  to  injure  plaintiff  as 
a  taxpayer  by  embarking  in  an  unnecessary, 
ill-advised,  money  losing  business  enterprise. 
(3)  In  support  of  each  of  thes^  propositions, 
that  unqualified  persons  were  allowed  to  reg- 
ister and  vote  for  the  issuance  of  municipal 
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bonds  and  qnallfled' persons  prevented  from 
registering  and  voting  who  would  have  voted 
against  tbe  Issue,  whereby,  Illegally  and 
fraudulently',  tbe  return  showed  that  those 
supporting  the  issue  had  prevailed.  There 
cannot  be  an  Implied  contract  In  a  grant  of 
franchise  by  a  municipality,  that  tbe  munic- 
ipality will  do  nothing  to  impair  or  destroy 
tbe  value  thereof,  or  that  It  will  not  enter  in- 
to competition  with  tbe  grantee.  Such  a  re- 
straint can  be  Imposed  only  by  an  express 
provision.  It  would  be  a  work  of  superero- 
gatiou  to  reiterate  the  reasons,  founded  on 
public  policy,  which  have  led  courts  to  lay 
down  these  principles.  They  are  set  forth 
in  the  following  cases,  striliinsly  In  point: 
Knoxville  Water  Co.  v.  Knoxville,  200  D.  S. 

22,  20  Sup.  Ct.  224.  50  L.  Ed.  ;  Joplln 

\'.  Light  Co.,  101  D.  8.  150.  24  Sup.  Ct  43, 
48  L.  Ed.  127;  Bienville  Water  Supply  Co. 
V.  Mobile,  173  U.  S.  109,  20  Sup.  Ct.  40.  44  U 
Ed.  92;  Ilnrallton  Gas  Light  Co.  v.  namilton, 
140  O.  S.  2.T8.  208.  13  Sup.  Ct.  00. 30  L.  Ed.  tK13. 
We  do  not  deem  it  tenable  that  the  question 
whether  the  construction  and  operation,  by 
tbe  city  of  rboentx,  of  a  system  of  water- 
worlvs  would  be  an  economical  and  wise  en- 
terprise for  the  city  and  taxpayers  is  a  mat- 
ter for  Judicial  Inquiry.  The  determination 
of  this  fact  Is  lodged  in  tbe  discretion  of 
tbe  city  officers  and  of  the  taxpayers  them- 
selves at  the  bond  election.  Moreover,  the 
election  having  been  held,  in  compliance  with 
the  law,  and  tbe  return  thereof,  lawful  on 
its  face,  showing  that  those  supiiortlng  the 
issue  of  the  bonds  had  prevailed  by  the  law- 
ful majority,  this  return  cannot  collaterally 
be  attacked  for  errors  or  frauds  alleged  to 
have  occurred  in  tlie  conduct  of  the  election 
or  In  the  registration  pi-eceding  it  Carroll 
County  V.  Smith,  111  U.  S.  500.  5C3,  4  Sup. 
Ct  030.  28  L.  Ed.  517;  Hamilton  T.  Carroll, 
82  Md.  320.  33  Atl.  C4a 

Tbe  coiuplalnt  does  not  state  facts  suflS- 
dent  to  constitute  a  cause  of  action.  The 
Judgment  of  the  district  court  is  atHrmed. 

SLOAN,  DOAN,  and  CAMPBELL,  JJ., 
concur. 


9  Ariz.  415) 

TEBRITOBT  v.  BUVAL. 
(Supreme  Court  of  Arizona.    March  30,  1000.) 

1.  Statittes— Repeal— Amendment.  . 

When  an  act  of  the  Logislatiire  amends 
a  prior  statute,  repeating  its  provisions  and 
adding  thereto,  and  concludes  with  a  repeal 
of  "all  acts  and  parts  of  acts  in  conflict  with 
this  act,"  the  amended  statute.  In  so  far  as 
it  is  consistent  with  the  amending  act  is  not 
repealed. 

[Ed.  Note. — For  cases  in  point  see  voL  44, 
Cent.  Dig.  Statutes,  |  239.] 

2.  Same— Amendment. 

When  a  statute  is  amended  by  an  act 
providing  that  the  original  statute  "shall  be 
amended  so  as  to  read  as  follows,"  repenting 
the  original  and  adding  to  it  new  provisicns 
not  in  conflict  with  the  oi'ijsiual  yruviatioua,  the 


repeated  provisions  ane  not  a  new  enactment 
but  remain  in  force  from  the  time  of  their 
original  enactment 

[Ed.  Note. — For  cases  In  point  see  voL  44. 
Cent  Dig.  Statutes,  {  241.] 

3.  LaBCENT    —    AUENDUBNT       OF       STATDT»— 
TUEFT    OF    OELDINO. 

An  act  defined  grand  larceny  as  the  larceny 
of  property  of  a  value  exceeding  $.V),  or  when 
taken  from  the  person,  or  of  a  horse,  mare, 
gelding,  etc.  It  was  amended  by  repeating  the 
former  provisions  and  adding  "colt  and  "bi- 
cycle" to  tbe  enumeration.  II  rid  that  tlie 
amended  act  was  not  repealed ;  that  tbe  larceny 
of  a  gelding,  prior  to  IJie  amending  act,  could 
l>e  prosecuted. 

4.  Cbiminal  Law— FoBifBft  Jeopabdt. 

The  erroneous  granting  of  a  motion  of 
defendant,  after  pleading  not  guilty  withoat 
demurring,  to  dismiss  the  indictment  on  the 
ground  lliat  tbe  act  defining  the  offense  had 
been  repealed,  is  not  a  bar  to  further  prosecu- 
tion of  tbe  offense. 

(Ed.  Note. — For  cases  in  point,  see  voL  14^ 
Cent.  Dig.  Criminal  Luw,  {  ztftt.J 

(Syllabus  by  tbe  0>urt) 

Appeal  from  District  <3ourt  Graham  Coun- 
ty;  before  Justice  Eugene  A  Tucker. 

Sacarius  ICuvai  was  Indicted  for  tbe  lar- 
ceny of  a  gelding.  The  iudlctmeut  wus  dis- 
missal on  tbe  ground  that  the  law  defining 
the  offense  bad  been  repealed.  The  territory 
las  apijeuled.    Reversed. 

B.  S.  Clark.  Atty.  Gen.,  and  Oi  I&  Rawlins, 
Dlst  Atty.,  for  the  Territory. 

NAVE,  J.  This  is  a  criminal  case.  In 
which  an  appeal  is  prosecuted  by  the  terri- 
tory, under  authority  of  paragraph  IOCS  of 
the  Penal  Code,  which  is  as  follows:  "In 
all  criminal  actions  tbe  territory  may  ap- 
peal to  the  Supreme  (}ourt  on  questions  of 
law  alone  •  •  •  ,  provided  that  tbe  Su- 
preme Court  shall  not  reverse  a  juil^ment 
lu  favor  of  a  defendant  which  oi>erutes  as 
a  bar  to  future  pro.secutions  for  tbe  oBTense." 
Ruval  was  Indicted  for  grand  larceny,  to 
wit,  the  larceny  of  a  geidiug.  alleged  to  have 
b(>cn  committed  June  21,  1004.  To  tbe  in- 
dictment, without  Interposing  a  demurrer,  de- 
fendant pleaded  not  guilty;  but  thereafter, 
before  the  case  came  on  for  trial,  moved  tbe 
court  "to  dismiss  the  charge  against  bim 
and  release  bim  from  custody  on  tbe  ground 
that  the  law,  under  whicli  he  was  cbnrged 
with  grand  larceny,  was,  on  the  21st  day  of 
February,  1!X)5,  repealed  and  that  there  was 
no  law  under  which  he  could  be  prosecuted 
for  tbe  alleged  offense  of  grand  Iar«-euy." 
This  motion  was  granted,  and  tbe  defendant 
discharged. 

Section  444  of  tbe  Penal  Code  of  1001 
reads  as  follows:  "Grand  larceny  is  lar- 
ceny committed  In  either  of  the  following 
cases:  (1)  When  the  property  taken  is  of 
value  exceeding  $150.00.  (2)  When  the  prop- 
erty is  taken  from  the  person  of  another." 

By  Act  No.  18  of  tbe  Twenty-Second  l.egis- 
lative  Assembly,  approved  March  12,  1!)03 
(Laws  1903,  p.  24),  the  Lejflslulure  tiJ-'wiiled 
as  folio  WD : 
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"Section  1.  Paragraph  444  of  the  Penal 
Code  of  the  territory  of  Arizona  Is  hereby 
amended  so  as  to  read  as  follows:  'Sec.  444. 
Grand  larceny  Is  larceny  committed  in  either 
of  the  following  cases:  (1)  When  the  prop- 
erty taken  Is  of  the  value  exceeding  $50.00. 
(2)  When  property  is  taken  from  the  person 
of  another.  (3)  When  the  property  taken  is 
a  horse,  mare,  gelding,  cow,  steer,  bull,  calf, 
mule.  Jack,  Jenny,  goat  sheep  or  hog,  or 
any  neat  or  horn  cattle.' 

"Sec.  2.  All  acts  and  parts  of  acts  In  con- 
flict with  the  provisions  of  this  act  are  here- 
by repealed." 

By  Act  No.  14  of  the  Twenty-Third  Legis- 
lative Assembly,  approved  February  21,  1905 
(Laws  1903,  p.  13),  the  Legislature  further 
provided  as  follows: 

"Section  1.  Paragraph  444  of  the  Penal 
Code  of  the  territory  of  Arizona  is  hereby 
amended  so  as  to  read  as  follows:  'Sec.  444. 
Grand  larceny  is  larceny  committed  in  either 
of  the  following  cases:  (1)  When  the  prop- 
erty taken  Is  of  the  value  exceeding  $50.00. 
(2)  When  the  property  is  taken  from  the 
person  of  another.  (3)  When  the  property 
taken  Is  a  horse,  mare,  gelding,  colt,  cow, 
steer,  bull,  calf,  mule,  Jack,  Jenny,  goat, 
sheep,  or  hog,  or  any  neat  or  horn  cattle. 
(4)  When  property  taken  is  a  bicycle.' 

"Sec.  2.  All  acts  and  parts  of  acts  In  con- 
flict with  the  provisions  of  this  act  are  here- 
by repealed." 

Thus  it  will  be  seen  that  prior  to  March 
12,  1903,  the  larceny  of  a  gelding  was  not 
necessarily  grand  larceny;  but,  was  made 
so  by  the  act  approved  on  that  day.  That 
act  was  in  force  at  the  time  when  this  oflTense 
Is  alleged  to  have  been  committed.  The 
question  to  be  considered  is  whether  Act 
No.  14,  supra,  repealed  Act  No.  18,  supra, 
and  whether,  thereby,  the  authority  of  the 
territory  to  prosecute  this  alleged  offender 
was  lost.  It  is  to  be  observed  that  the 
repealing  clauses  of  the  two  acts  do  not  re- 
peal prior  legislation  on  the  subject;  that 
they  repeal  only  "all  acts  and  parts  of  acts 
In  conflict"  therewith.  Section  444  is  un- 
changed by  either  act  save  by  the  addition 
thereto  of  classes  of  property  the  theft  of 
which  is  constituted  grand  larceny.  It  does 
not  conflict  with  either  act  and,  therefore, 
the  repealing  clause  of  neither  repeals  it 
That  section,  as  amended  by  Act  No.  18, 
supra.  Is  repeated  in  Act  No.  14,  supra. 
Therefore,  for  the  same  reason,  the  repeal- 
ing clause  of  Act  No.  14  does  not  repeal  Act 
No.  18.  Holden  v.  State  of  Minnesota,  137 
U.   S.  483,  11  Sup.  Ct   143,  34  L.  Ed.  734. 

Furthermore,  "where  an  amendment  Is 
made  by  declaring  that  the  original  statute 
'shall  be  amended  so  as  to  read  as  follows,' 
retaining  part  of  the  original  statute  and 
incorporating  therein  new  provisions,  the  ef- 
fect is  not  to  repeal,  and  then  re-enact  the 
part  retained,  but  such  part  remains  in  force 
as  from  the  time  of  the  original  enactment" 
Black   on   Interpretation  of   Laws,   {    133. 


There  has  been  no  instant  of  time  since 
March  12,  1903,  when  it  was  not  grand  lar- 
ceny to  steal  a  gelding;  nor  has  there  been 
a  change  in  the  penalty,  in  the  mode  of  trial, 
or  In  any  other  matter  affecting  one  accused 
of  that  crime.  Therefore  the  defendant  can- 
not contend  that  the  last  amendment  is  as 
to  him  ex  post  facto. 

The  order  dismissing  the  case  was  erron- 
eous. It  is  not  a  bar  to  further  prosecution 
of  the  offense.  The  order  of  the  district 
court  Is  reversed,  and  the  case  Is  remanded 
for  further  proceedings. 

KENT,  C.  J.,  and  SLOAN,  DOAN,  and 
CAMPBELL,  JJ.,  concur. 


(9  Ariz.  434) 
PnCENIX  &  E.  R.  CO.  V.  ARI?ONA  EAST- 
ERN   R.   CO. 
(Supreme  Coort  of  ArlEona.    March  30,  1900.) 

1.  Railroads  —  Pcbuc  Lands  —  Gbant  or 
Right  op  Way. 

Legal  title  to  a  right  of  way  sought  by 
a  railroid  compn"V  under  tlie  prnnt  of  Act 
Cong.  March  3,  1875.  c.  152,  18  Stat  482  fU. 
S.  Comp.  St.  1901.  p.  15081.  vests  upon  the 
approval  by  the  Secretary  of  the  Interior  of 
the  profile  of  its  road,  and  not  prior  thereto. 
[FM.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Public  Lands,  i  232.] 

2.  Same— Rival   Claimants  —  Approvai.   or 
Pboftle. 

When  rival  aspirants  for  the  same  right  of 
w<iv  under  A"*-  C^inp.  Martli  3.  1875.  c.  1^12, 
18  Stat  4S2  [U.  S.  Comp.  St.  1901,  p.  15C8], 
file  profiles  covering  it.  a  duty  devolves  upon 
the  Secretary  of  the  Interior  to  determine  from 
the  facts  which  company  has  superior  claim 
to  the  approval  of  its  profile  and  to  give  his 
approval  accordingly. 

3.  Samk— Contest  in  Intertob  Department. 

While  a  contest  is  pending  before  the  Sec- 
retary of  the  Interior  between  rival  railroad 
companies  seeking  approval  of  conflicting  pro- 
files of  their  roads  under  Act.  Cong.  March  3, 
i'^lVt,  c.  r.2.  «  4,  18  Stat.  4S{  [U.  S.  Comn.  St 
IQOl,  p.  1QG9],  courts  should  not  assume  juris- 
diction to  determine  the  ultimate  right  of  pos- 
session of  the  right  of  way  in  controversy. 

4.  Same— 1N.70NCTI0N. 

Pending  determination  of  such  a  contest 
a  court  ought  in  the  interest  of  the  public  as 
well  as  in  the  interest  of  the  company  showing 
the  greater  immediate  equity,  upon  application 
of  the  company  interested,  by  appropriate  tem- 
porary orders,  to  protect  it  in  the  conslruo- 
tioD  of  itn  road. 

5.  Same — Change  of  Location. 

A  railroad  company  which  has  obtained 
approval,  under  Act  Cong.  March  3,  1875.  c 
152,  S  4,  18  Stat.  483  fU.  S.  Comp.  St  1901, 
p.  1509],  of  a  profile  of  its  road,  may  change 
a  portion  of  its  location  provided  such  change 
does  not  interfere  with  intervening  rights, 
a  Same. 

A  rival  company  which  is  not  misled  by  the 
acts  of  a  company  so  changing  or  seeking  to 
change  its  location,  and  which  has  not  ac- 
quired intervening  rights,  may  not  be  heard 
to  complain  of  such  change. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Final  County; 
before  Justice  Fletcher  M.  Doan. 

Action  by  the  Phoenix  &  Eastern  Railroad 
Ompany  against  the  Arizona  Eastern  Rail> 
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road  Company.  From  a  Judgment  against 
plaintiff,  granting  afflrmative  relief  to  defend- 
ant, plaintiff  appeals.    Reversed. 

T.  J.  Norton,  U.  T.'  Clotfelter,  I*  H.  Chal- 
mers, and  E.  V.  Camp,  for  appellant  Eugene 
S.  Ives,  for  appellee. 

NAVE,  J.  Throughout  this  opinion,  for 
brevity,  the  Phoenix  &  Eastern  RaIb:oad  Com- 
pany will  be  denominated  the  "Phoenix  Com- 
pany" and  the  Arizona  Eastern  Railroad 
Company  the  "Arizona  Company."  The  Phoe- 
nix Company  brought  an  action,  against  the 
Arizona  Company,  seeliing  to  establish  posses- 
sion and  right  of  possession  of  a  strip  of  land, 
varying  from  100  feet  to  200  feet  in  width, 
18  miles  long,  lying  on  the  north  side  of  the 
Gila  river,  between  Kelvin  and  DudleyviUe, 
In  Pinal  county,  for  use  as  a  right  of  way 
for  Its  railroad,  and  to  restrain  the  Arizona 
Company  from  interfering  with  this  posses- 
sion. It  appears  from  the  evidence,  however, 
that  the  controversy  was  confined  to  a  strip 
somewhat  less  than  16  miles  in  length.  The 
Arizona  Company  traversed  this  complaint 
and  filed  a  cross-complalnt  praying  for  the 
same  affirmative  relief  as  that  sought  by 
plaintiff.  The  trial  court  found  the  facts  ad- 
versely to  plaintiff  and  entered  Judgment  de- 
creeing the  Arizona  Company  to  be  entitled 
to  the  exclusive  possession  of  the  right  of 
way  In  controversy,  and  perpetually  enjoining 
the  Phoenix  Company  from  taking  possession 
of  any  part  thereof,  from  constructing  or 
operating  a  railroad  thereon,  and  from  in 
any  manner  interfering  with,  hindering,  or 
delaying  the  construction  or  operation,  by  the 
Arizona  Company,  of  their  line  of  railroad 
thereon.  The  Phoenix  Company  was  duly  In- 
corporated and  organized,  under  the  laws  of 
this  territory.  In  August,  1901.  for  the  pur- 
pose of  constructing  and  operating  a  railroad 
from  Pha?nlx  to  Benson.  To  se'-ure  the  bene- 
fits of  Act  Cong.  March  3.  1875.  c.  152.  18 
Stat.  482,  1  S"ni).  Rpv.  St.  01  ITT.  R.  Comp. 
St.  1901.  p.  1508],  it  filed  with  the  Secretary 
of  the  Interior  a  copv  of  Its  articles  of  Incor- 
poration, and  due  proofs  of  Its  orsranlzatlon. 
In  .Tnl.v.  190'?;  and  shortly  thereafter  sur- 
veyed, located,  and  commenced  the  construc- 
tion of  Its  road.  In  coni"1lnnce  with  section 
i  of  the  a<+  (18  Stat.  48.3  {V-  S-  Comp.  St. 
1901.  n.  l.'iOOl)  the  profile  was  filed  on  -Tn'v 
30,  1002.  and  approved  on  October  10.  1902. 
In  Pecember.  1903.  the  rh<>»nix  Comnnnv 
con«ed  snrvovs  to  be  made  which  ultlinntel.v 
resulted  in  the  determination  to  clinnge  a 
portion  of  Its  rood,  as  originally  located  and 
shown  nnon  this  profile,  from  the  so\ith  side 
of  the  Gila  river  to  the  north  side  thereof. 
This  new  way  is  distant  from  the  former  wa.v 
from  800  feet  to  a  mile.  By  the  end  of  Janu- 
ary. 1904.  the  Phoenix  Company  had  complet- 
ed 52  miles  of  its  road,  from  Phoenix  in  an 
easterly  direction,  and  was  operating  the 
same  with  a  daily  freight  and  passenger 
train.  The  roadbed  was  completed  and  the 
tracl£  laid  for  an  additional  14  miles  and  the 


roadbed  partially  completed  nearly  to  the 
strip  In  controversy.  On  March  14,  1904. 
this  company  filed,  in  the  local  land  office  at 
Tucson,  Artz.,  a  profile  of  its  road  showing 
an  amended  location  of  the  right  of  way 
which  included  the  disputed  strip,  attached 
to  which  profile  there  was,  in  accordance  witb 
the  rules  of  the  land  office  and  In  the  form 
prescribed  therein,  an  executed  relinquish- 
ment of  the  portion  of  the  right  of  way  on 
the  south  side  of  the  Gila  river,  opposite  the 
strip  in  controversy,  such  relinquishmeDt  to 
take  effect  upon  the  approval  of  the  new 
profile.  The  Arizona  Company  was  Incor- 
iwrated  under  the  laws  of  the  Territory  of 
Arizona  on  February  16, 1904.  It  filed  a  copy 
of  its  articles  of  incorporation  and  proofs 
of  Its  organization.  The  date  of  that  filing 
is  disputed.  We.  do  not  deem  It  necessary 
to  determine  It.  This  company  was  incor- 
porated to  construct  and  operate  a  railroad 
from  Yuma  to  Clifton.  The  strip  of  land  in 
controversy  was  so  situated  as  to  be  reason- 
ably and  appropriately  the  object  of  location 
by  either  of  these  two  companies.  The  Ari- 
zona Company  caused  a  survey  to  be  made 
along  the  north  side  of  the  Gila  river,  over 
the  premises  In  dispute,  and  filed  a  profile 
thereof,  In  the  local,  land  office  in  Tucson, 
Ariz.,  on  March  14,  1904,  two  hours  earlier 
than  the  filing  by  the  Phoenix  Company  of 
the  profile  of  its  amended  location. ' 

The  complaint  and  cross-complaint  and 
various  supplemental  pleadings  in  this  salt 
disclose  that  each  company,  when  these  plead- 
ings were  filed,  was  seeking  the  approval, 
by  the  Secretary  of  the  Interior,  of  Its  profile 
and  each  was  resisting  the  approval  of  the 
profile  filed  by  fie  other.  At  the  time  of 
the  trial  the  Secretary  had  not  approved  the 
profile  filed  by  either  company;  nor.  Indeed, 
does  it  appear  that  the  formal  approval  of 
the  Secretary  has  been  given  to  either  at 
the  date  of  the  writing  of  this  opinion,  al- 
though It  Is  disclosed  In  the  briefs  that  the 
matter  has  been  fully  litigated  before  that 
officer  and  his  determination  has  been  an- 
nounced. The  Phoenix  Company,  appellant, 
though  It  Invoked  the  Jurisdiction  of  the  trial 
court  and  sought  the  relief  granted  to  the  ap- 
pellee, now  contends  that  the  trial  court  did 
not  have  Jurisdiction  to  entertain  the  suit 
or  to  grant  the  relief  sought ;  or  If  the  court 
had  any  Jurisdiction,  that  its  Jurisdiction  was 
limited  to  the  granting  of  a  temporary  In- 
junction pending  the  determination  of  the 
proceedings  before  the  Secretary  of  the  Inte- 
rior, and  that  It  could  not  determine  the 
ultimate  right  of  possession  and  decree  a 
perpetual  Injunction  to  protect  that  posses- 
sion ;  and,  further,  that  upon  the  facts,  what- 
ever relief  was  granted  should  have  been  to 
appellant  against  appellee  instead  of  the  re- 
verse. 

By  Act  Cong.  March  3, 1875,  c.  152.  1  Supp. 
Rev.  St  U.  S.  91,  18  Stat.  482,  483  [U.  S. 
Comp.  St.  1901,  pp.  1508,  13G9],  it  Is  enacled 
as  follows: 
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"Section  1.  That  the  right  of  way  through 
the  public  lands  of  the  United  States  Is  here- 
by granted  to  any  railroad  company  duly  or- 
ganized •  •  •  which  shall  have  filed  with 
the  Secretary  of  the  Interior  a  copy  of  Its 
articles  of  incorporation  and  due  proofs  of 
its  organization  under  the  same,  to  the  ex- 
tent of  one  hundred  feet  on  each  side  of  the 
central  line  of  said  road.    •    •    •  •• 

"Sec.  4.  That  any  railroad  company  de- 
siring to  secure  the  benefits  of  this  act  shall, 
within  twelve  months  after  the  location  of 
any  section  of  twenty  miles  of  Its  road,  If  the 
same  be  upon  surveyed  lands,  and,  if  upon 
unsurveyed  lands,  within  twelve  months  af- 
ter the  surv^  thereof  by  the  United  States, 
file  with  the  register  of  the  land  office  for  the 
district  where  such  land  Is  located  a  profile 
of  Its  road ;  and  upon  approval  thereof  by  the 
Secretary  of  the  Interior  the  same  shall  be 
noted  upon  the  plats  In  said  office ;  and  there- 
after all  such  lands  over  which  such  right 
of  way  shall  pass  shall  be  disposed  of  sub- 
ject to  such  right  of  way.    •    •    »  " 

It  Is  urged  by  the  appellee  that  the  grant 
of  this  act  Is  available  to  a  corporation  by 
compliance  with  two  conditions:  First,  by 
filing  with  the  Secretary  a  copy  of  Its  ar- 
ticles of  Incorporation  and  due  proofs  of  its 
organization;  second,  by  filing  with  the  reg- 
ister of  the  land  office  a  profile  of  Its  road; 
that  the  acquisition  of  the  right  of  way  Is 
entirely  within  the  control  of  the  corpora- 
tion seeking  it.  Irrespective  of  the  approval 
or  disapproval  by  the  Secretary  of  the  In- 
terior of  the  profile  or  of  the  sufficiency  of 
the  articles  of  Incorporation  and  proofs  of 
organization.  If  this  contention  be  well 
founded  It  follows  that  the  trial  court  had 
Jurisdiction  of  the  action  and  jurlsdictltm 
to  grant  the  full  measure  of  relief  sought 
These  companies  having  filed  copies  of  their 
articles  of  Incorporation,  due  proofs  of  their 
organization,  and  profiles  of  their  roads,  if 
no  further  act  remained  to  be  done,  the 
question  which  of  the  two  had  actually  ac- 
quired the  right  of  way,  and  was  the  owner 
thereof  would  l>e  an  appropriate  subject  of 
Inquiry  and  adjudication  by  the  court.  Ap- 
pellee contends,  furthermore,  that  by  filing 
Its  profile  before  appellant's  profile  of 
amended  location  was  filed,  appellee  acquir- 
ed the  right  of  way;  that  proof  of  the  fact 
Is  conclusive  of  the  title  and  litigation. 

For  the  purpose  of  determining  the  Juris- 
dictional question  we  need  not  comment  at 
length  upon  tbe  serious  objection  to  an  in- 
terpretation of  this  act  which  reduces  the 
acquirement  of  a  right  of  way,  as  between 
two  companies,  to  a  race  for  the  filing  of  the 
profile  of  its  road  and  which  eliminates  from 
practical  operation  that  portion  of  section 
4,  supra,  which  contemplates  a  location  of 
the  road  and  gives  an  unhurried  time  after 
such  location  for  tbe  company  to  file  the 
profile.  The  objection  to  the  Jurisdiction 
rests  upon  the  proposition  that  Congress  has 
created  a  special  tribunal  for  the  decision 


of  questions  arising  upon  the  administration 
of  Its  public  land  laws  and  that  this  Juris- 
diction cannot  be  taken  away  from  It  by 
the  courts.  It  appears  to  us  that  the  act 
of  Congress  contemplates  that  for  the  ac- 
quisition of  title  by  a  railroad  company, 
the  company  shall  perform  three  acts: 
First,  it  shall  file  with  the  Secretary  of  tbe 
Interior  a  copy  of  Its  articles  of  Incorpora- 
tion and  due  proofs  of  its  organization,  thus 
formally  advising  all  persons  Interested  and 
more  particularly  the  grantor,  the  United 
States,  that  It  proposes  to  avail  Itself  of  the 
grant;  second,  it  shall  locate  its  road;  third, 
it  shall  file  with  the  register  of  tbe  land 
office  for  the  district  where  the  land  Is  lo- 
cated a  profile  of  its  road  and  secure  the 
approval  thereof  by  the  Secretary  of  the 
Interior,  thus  consummating  the  acquire- 
ment of  legal  title  to  tbe  right  of  way.  We 
do  not  mean  to  suggest  that  the  location 
of  the  road  and  the  filing  of  the  profile,  or. 
Indeed,  the  performance  of  all  three  of  the 
acts,  may  not  possibly,  be  simultaneous; 
nor  that  the  filing  of  the  profile  may  not 
In  itself  be  made  to  operate  as  a  location 
of  the  road.  Upon  these  matters  we  ex- 
press no  opinion.  We  do  not  bold  that  no 
right  Is  acquired  prior  to  the  approval  of 
the  profile  by  the  Secretary  of  the  Interior; 
on  the  contrary  rights  may  be  acquired  by 
actual  construction  of  the  road  although  no 
profile  has  been  filed  and  although  the  con- 
struction be  over  land  not  Included  In  the 
right  of  way  portrayed  upon  the  profile 
filed;  and  such  rights  will  be  protected  by 
the  courts.  Washington  &  I.  Ry.  Co.  v. 
Coeur  d'AIene  Ry.  Co.,  160  U.  S.  77,  16  Sup. 
Ct  231,  40  li.  Ed.  355.  But  there  must  be 
some  instant  of  time  at  which  legal  title 
vests.  In  construing  the  act  we  should  note 
the  significance  of  the  expression  "thereafter" 
(that  is  after  the  approval  of  the  profile  by 
the  Secretary  and  the  noting  of  same  upon 
the  plats  In  the  land  office)  "all  such  lands 
over  which  such  right  of  way  shall  pass 
shall  be  disposed  of  subject  to  such  right 
of  way."  This  expression  Is  by  Its  Implica- 
tion inconsistent  with  the  theory  that  the 
legal  title  has  passed  prior  to  action  by  the 
Secretary.  The  legal  title  vests  upon  the 
approval  of  the  profile  by  the  Secretary  of 
the  Interior,  and  not  prior  thereto.  Noble 
V.  Union  R.  L.  R.  R..  147  U.  S.  1C5,  13  Sup. 
Ct  271,  37  h.  Ed.  123 ;  Enoch  v.  Spokane  F. 
&  N.  R.  Co.  (Wash.)  33  Pac.  906;  Chicago 
K.  &  N.  Ry.  Co.  V.  Van  Cleave  (Kan.)  33 
Pac.  472;  Larsen  v.  Navigation  CJo.,  19  Or. 
240,  23  Pac.  974.  That  title,  however,  for 
some  purposes,  at  least  relates  back  to  tbe 
date  of  location  of  the  road.  KInlon  t.  K. 
C,  Ft  S.  &  M.  R.  Co.  (Mo.)  24  S.  W.  63«; 
Pierson  v.  St  I*,  etc.,  Ry.  CJo.  (Kan.)  51  Paa 
901. 

It  is  Impossible  to  ignore  the  Secretary  of 
the  Interior  without  evading  the  plain  lan- 
guage of  the  act  Tbat  officer  has  an  im- 
portant function  in  tbe  premises.    Must  be 
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accept  for  filing  ander  this  act  a  copy  of  ar- 
ticles showing  that  the  company  is  organ- 
ized to  manufacture  patent  medicines?  May 
not  he,  in  the  first  instance,  determine  wheth- 
er "due"  proofs  of  organization  are  offered? 
The  act  iniposes  a  duty  upon  the  Secretary 
In  these  matters.  Nobie  t.  Union  Hiver 
Logging  R.  R,.  147  U.  S.  105,  1(2,  170,  13 
Sup.  Ct  271,  37  L.  Ed.  123.  He  should  with- 
hold his  approval  of  a  profile  of  a  road 
which  appears  to  have  been  caprlcioualy 
made  or  made  for  an  ulterior  purijose. 
Buttz  V.  N.  P.  R.  R..  110  U.  S.  72,  7  Sup.  Ct 
100,  30  L.  Ed.  330;  St.  P..  »I.  &  M.  Ky.  v. 
Sage.  71  Fed.  40,  50,  17  C.  O.  A.  558. 
Similarly,  therefore,  when  rival  aspirants, 
for  the  same  rlgbt  of  way  file  profiles,  he 
should  aiiprove  the  profile  of  but  one 
company;  and  to  the  end  that  he  approve 
that  of  the  <••  ipnny  with  the  superior 
right,  he  should  e-vamine  into  the  facts. 
That  tliere  can  be  no  review  of  the 
action  of  the  Secretary  In  granting  or  with- 
holding' his  approval  we  do  not  hold.  On 
the  contrary  hla  action  may  be  examined  l>y 
the  courts  upon  an  allp^ntion  that  It  was 
talcen  under  a  mistake  of  law,  or  fraudulent- 
ly, or  for  other  reasons,  and  adequate  relief 
granted  to  the  person  injured.  Johnson  v. 
Towsley,  13  Wall.  72.  20  L.  Ed.  485.  But, 
BO  long  as  a  matter  within  the  jurl-sdlctlon  of 
the  Secretary  of  the  Interior  Is  pending  be- 
fore him,  courts  should  not  trespass  upon  the 
field  of  his  inquiry.  Tills  has  bren  concln- 
■Irely  determined  recently  by  the  Supreme 
Court  of  the  United  States  in  a  case  quite 
analogous.  Cosmos  Co.  v.  Gray  Eagle  Co., 
100  U.  S.  301,  23  Snp.  Ct  002.  24  Sup.  Ct  800, 
47  L.  Ed.  1004.  The  legal  title  to  the  right 
of  way  in  controversy  was  at  the  time  of 
the  trial  of  the  case  (and  as  noted  above,  so 
far  as  we  are  aware,  still  is).  In  the  United 
States.  A  contest  betwern  the  parties  to 
this  suit  with  a  view  to  the  acquisition  of 
this  legal  title,  was  actually  pending  before 
the  .Secretary  of  the  Interior.  Therefore, 
the  trial  court  should  not  have  anticipated 
the  determination  of  the  Secretary  by  grant- 
ing to  either  party  the  relief  sought  In  its 
pleadings. 

It  does  not  follow,  however,  that  the  court 
was  without  Jurisdiction  to  entertain  an  ac- 
tion between  these  parties  with  reference  to 
the  occupation  of  the  right  of  way,  or  to  grant 
some  measure  of  relief  to  either.  Pending 
the  determination  by  the  Secretary  of  the 
Interior  of  the  matters  being  litigated  before 
him  it  was  proper  to  make  such  temporary 
orders  with  respect  to  the  occupancy  and  use 
of  the  way  in  controversy  as  upon  an  Inquiry 
into  the  facts  the  ends  of  equity  demanded. 
The  court  entered  a  decree  which,  in  effect 
amounts  to  a  determination  that  the  appellee 
has  title  to  the  premises  In  controversy.  For 
reasons  pointed  out  this  was  erroneous.  Fur- 
ther, the  court  perpetually  enjoined  the  appel- 
lant from  talcing  possession  of  the  premises 
and  firom  Interfering,  hluderlns,  or  delaying 


the  construction  and  operation,  by  the  appel- 
lee, of  a  line  of  railroad  thereon.  To  issue 
such  perpetual  Injunction  was  al:»o  erroueouflu 
But  we  may  now  ascertain  whether  temiiora- 
ry  relief  should  have  been  granted  to  apix-Ilcev 
pending  the  determination  of  the  lltigatioo 
before  the  Secretary  of  the  Interior  auU  |ieud- 
ing  further  orders  of  the  court  or  wlietlier, 
as  appellant  contends,  such  relief  should  luiv* 
been  granted  to  appellant  In  auccorUaiice 
with  our  couctusion.  we  may  modify  the  JuJs- 
meut  or  enter  a  different  judgment 

It  is  a  matter  of  public  Interest  to  facili- 
tate the  con.<itruction  of  railroads  through  titia 
vast  Territory.  The  reasons  for  this  luterest, 
founded  In  the  potency  of  improved  trutia- 
portation  In  the  development  of  our  resources, 
need  not  be  elaborated.  One  of  tht^xe  two 
companies  should  be  permitted  to  proot-vd 
with  the  construction  of.  its  road  over  the 
ground  in  dispute  pending  the  controversy 
before  the  Secretary  of  the  Interior.  Con- 
struction of  a  railroad  may  pro|ierly  antedate 
the  filing  of  the  profile  thereof.  As  neither 
company  has  yet  secured  the  formal  apt><*oval 
of  a  profile  of  tlie  section  of  its  road  Iticlnd- 
Ing  the  strip  In  controversy,  the  court  not 
only  may,  but  ought,  in  the  Interest  of  the 
public  as  well  as  in  the  interest  of  the  com- 
pany showing  a  greater  immediate  equity,  by 
appropriate  temporary  orders,  to  t>rotect  one 
of  these  two  companies  In  tlie  coustrucUon 
of  Its  road. 

The  testimony  in  this  case,  npon  each  side, 
is  practically  uncontradicted.  Looklni;  to 
that  testimony  we  find  that  the  Phenis  Com- 
pany, in  December,  100,3.  more  than  two 
months  prior  to  tlie  Incorporation  of  the  Ari- 
zona Company,  made  and  staked  uimn  tbe 
ground  surveys  with  a  view  to  determining 
whetlier  the  portion  of  its  road  lying  approxi- 
mately l)etwpen  Kelvin  and  Dudleyville  were 
not  better  located  on  the  north  side  of  tbe 
Gila  river  than  on  tbe  south  side;  that  not 
later  than  January  1S)04,  its  ofllcers  reached 
the  determination  to  locate  the  road  on  tbe 
north  side  and  abandon  the  soutli  side;  that 
thereupon  it  surveyed  and  staked  upon  the 
ground  a  definite  way  on  the  north  side  of 
the  river,  and  proceeded  to  obtain  by  pnr- 
chase  a  right  of  way  over  the  patented  l.-imlii, 
lying  on  this  way.  It  acquired  by  recorded 
conveyances  several  pieces  of  such  land  prior 
to  the  Incorporation  of  the  Arizona  Company. 
Furthermore,  prior  to  the  lncori>oratlon  of 
the  Arizona  Company,  actual  work  of  con- 
struction was  commenced  by  the  Phoenix 
Company  on  the  north  side  of  the  Gila  river 
and  at  an  expense  of  from  $12.000  to  $ir>,000 
had  proceeded  from  the  river  for  a  distance 
of  a  mile  or  two.  By  this  time,  also,  the 
Phoenix  Company  had  Its  road  In  actual  op- 
eration for  ever  50  miles  east  of  Its  western 
terminus.  Phoenix,  and  to  within  a  few  miles 
of  this  strip.  It  was  rapidly  and  constantly 
pushing  its  work  with  a  force  of  alKtut  240 
men.  In  this  state  of  affairs,  on  Febmary 
10,  1904)  the  Arizona  Company  was  iuuoi])o- 
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rated.  Wltb  knowlege  of  all  of  the  acts  of 
tlie  Pboinlz  Coupaoy,  tbe  Arizona  Coiupanj 
proceeded  to  luuke  a  survey  on  tbe  nortb  side 
of  tbe  Gila  river,  appropriating  by  eueb  sur- 
vey tbe  10-niile  strip  In  controversy  and 
promptly  began  to  interfere  wltb  tbe  grading 
Sangs  of  tbe  Pboenix  Company  upon  tbiit 
strip  and  Itself  set  men  to  work  tbere  grad- 
ing. As  bus  already  been  noted  tbe  Arizona 
Company  filed  wltb  tbe  register  of  tbe  land 
office  a  profile  covering  tbe  disputed  strip 
two  bours  before  tbe  Tboenix  Company  filed 
its  profile  sbowing  tbis  section  of  its  road 
as  amended. 

It  is  to  be  observed  tbat  of  tbe  disputed 
strip,  about  five  uiiles,  approsluintely  oiie- 
tbird  of  tbe  wbole,  in  scattered  portions,  were 
on  private  lands  acquired  or  to  be  acquired 
from  tbe  pateutecs  tbereof.  and  about  10  or  11 
miles  over  public  lauds.  Tbe  strip  In  dispute 
commences  at  tbe  west  line  of  section  (J, 
townsliip  4  S..  range  14  E.,  near  tbe  town 
of  Kelvin,  about  tbree  miles  east  of  tbe  point 
at  wbicb  tbe  Pboeniz  Company  crossed  tbe 
Gila  river.  For  a  mile  after  crossing  tlie 
river  tbe  way  of  tbe  rixBuix  Company  runs 
east  on  public  land,  tbenoe  for  two  miles  on 
private  land,  purobased  from  the  p.itentees. 
to  tlie  point  at  wblcb  tbe  controversy  begins. 
Beginning  tbus  at  private  land,  owned  in  fee 
by  tbe  Pboenix  Company,  rouglily  describ- 
ing it  from  a  map  In  evidence,  tbe  disputed 
strip  runs  In  an  easterly  direction  at  various 
angles  across  portions  of  sections  6,  7,  IS.  17, 
and  20  for  a  distance  of  approximately  four 
miles  over  public  land;  tbcnce  for  about 
one  mile  on  private  l.-ind  In  section  21,  cross- 
ing, bowever,  just  prior  to  leaving  tbat  sec- 
tion, perhaps  200  yards  of  public  land;  thence 
running  on  private  land  for  about  one-balf 
mile  In  section  28;  thence  agnln  on  public 
land  for  about  1%  miles  In  section  28,  27,  and 
2G;  thence  In  section  35  for  over  one-balf 
mile  on  private  land,  for  l-^O  or  200  yards 
on  public  land,  and  for  one-balf  a  mile  agnln 
on  private  land;  thence  for  some  three  miles 
on  public  land  Into  the  body  of  section  8, 
township  5  S.,  raQge  15  E.,  where  it  runs  for 
one-fourth  mile  on  private  land;  thence,  fol- 
lowing It  without  enumerating  tbe  sections, 
for  three^ighths  mile  on  public  land,  over  one- 
balf  mile  on  private  land,  one-fourtb  mile  on 
public  land,  one-fourtb  mile  on  private  land, 
a  few  yards  on  public  land,  one-half  mile  on 
private  land,  about  one-fourtb  mile  on  public 
land,  over  one-balf  mile  on  private  land; 
thence  abont  one-fourtb  mile  on  public  land  to 
tbe  end  of  the  disputed  strip. 

At  the  trial  of  tbe  case  tbe  Arizona  Com- 
pany expressly  "disavowed  of  record  any  claim 
in  this  action  to  any  premises  covered  by  any 
of  these  deeds  of  right  of  way"  to  tbe 
private  lands  on  tbe  16-mlle  strip,  and  sim- 
ilarly disavowed  "on  the  record,  any  claim  to 
any  Injunction  restraining  tbe  Phoenix  & 
Eastern  Company  from  Interfering  wltb  It 
on  any  lands  covered  by  these  deeds  that  are 
la  evidence,"    At  the  Ume  of  tbe  trial  the 


deeds  covered  all  of  the  private  lands  lying 
u|K>n  the  strip.  Stress  is  laid,  by  ati|>ellee, 
u|iuu  tbe  words  "In  this  artion,"  used  In 
tbe  disavowal  quoted,  as  implying  that  iu 
sonie  other  o<-tlon  tbe  Arizona  Cuitipaiiy  may 
seek  or  is  soeklng  to  enforce,  by  right  of 
eminent  domnln  or  otlicrwlse.  a  cbilni  to  tlifse 
lands  also;  but  tbe  dlssivowul,  nevertheless. 
Is  sigulficant  In  connei-tlou  wltb  tbe  otlier 
facts  in  the  case.  I'lie'  Arizona  Coiiipiiny, 
without  waiting  to  survey  from  either  ter- 
minus of  its  road,  surveyed  a  wny  remote 
from  eacb  terminus,  so  as  to  incliule  these 
1*1  miles.  Moreover,  it  docs  not  bere  (^iilm 
tbe  entire  lU  miles,  but  claims  10  sepnnite, 
Isolated  pieces  of  public  land  varying  la 
lenctb  from  a  few  yards  to  four  miles,  and 
each  (excel  it  I  ng  only  the  final  one  at  the  east 
end)  beglinilug  and  ending  in  prlvnte  land 
owned  in  fee  by  the  Phtcnix  Conip.-in.v;  Tlie 
grading  It  attempted  to  do,  and  8on;;ht  to 
be  protected  In  doing,  was  u|X)n  these  iso- 
lated portions  of  land.  It  appears  that  the 
reason  for  tbus  diligently  setting  at  work, 
at  a  point  Intermediate  in  Its  general  route, 
remote  from  its  termini,  was  to  secure  an 
approach  to  a  very  imiiortiuit  canon  of  tbe 
Gila  river  known  as  the  "Box  Cafion,"  the 
occupancy  of  which  is  es.sentlnl  to  any  rall- 
ro:id  wlilcb  would  pass  through  the  mountain 
range  transversely  Intcrcciitlng  the  general 
route  of  the  Arizona  Company.  Tbere  was 
manifested,  as  Is  eloquently  urged  by  Its 
counsel,  a  desire  on  the  part  of  the  ap|H>llee 
"by  superior  diligence"  to  obtain  tbe  disputed 
strip,  wltb  a  view  to  tbe  cOTeet  the  olitiilning 
thereof  wonid  have  u|ion  the  obtaining  of 
a  right  of  way  through  Box  Caiion.  Para- 
phrasing the  language  of  the  Supreme  Court 
of  tbe  United  Stjites,  Railway  Co.  v.  Ailing, 
99  U.  S.,  at  page  475,  25  L.  Ed.,  at  page  44.3, 
we  point  out  that  the  right  of  way  over 
this  disputed  strip  of  land  Is  not  In  Itself,  and 
separate  from  the  right  of  way  for  the  whole 
of  each  route,  of  any  special  value  unless 
the  companies  should  survey  their  lines  and 
locate  their  roads  east  and  west  of  this 
strip.  Tbe  grant  contemplated  by  Congress 
In  the  act  In  question  Is  an  entirety,  as  to 
right  of  way  over  all  lands  lying  along 
the  route  designated  In  tbe  charter  of  eacb 
company. 

Bearing  In  mind  our  conclusion  that  tbe 
title  to  these  Isolated  pieces  of  ground  Is 
still  In  tbe  United  States  and  that  the  sole 
matter  to  be  determined  Is  wblcb  of  these 
two  companies  shows  tbe  greater  equities  la 
support  of  Its  claim  for  temporary  possession. 
It  is  not  at  all  dlfl[lcnlt  to  conclude  that  the 
Pbcenix  Company  was  and  Is  entitled  to. 
proceed  with  tbe  construction  of  Its  railroad 
over  tbe  disputed  premises  without  interfer- 
ence by  tbe  Arizona  Company.  But  It  la 
vigorously  urged  on  behalf  of  the  Arizona 
Company  tbat  this  would  be  a  superficial 
view;  tbat  tbe  Pbeenix  Company  Is  in  tbe 
position  of  endeavoring  to  bold  two  rights  of 
waj  at  the  same  time,  one  on  tbe  nortb  aide 
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of  the  Gila  river  and  one  on  the  south  side ; 
that  upon  filing  and  obtaining  the  approval  of 
Its  profile  In  1902  it  obtained  title  to  the 
right  of  way  portrayed  on  that  profile,  which, 
for  the  portion  between  Kelvin  and  Dudley- 
vllle,  was  on  the  south  Bide  of  the  Gila  river ; 
that  it  is  not  contemplated  by  the  act  of 
Congress  that  any  company  shall  thereunder 
obtain  more  than  one  right  of  way;  that, 
therefore,  the  Phoenix  Company  having  ac- 
quired a  right  of  way  on  the  south  side  of 
the  Gila  river  Is  not  In  an  equitable  position 
when  it  seeks  also  to  bold  possession  of  an 
additional  right  of  way  opposite  thereto 
on  the  north  side  of  the  river,  thus,  In  eftect, 
preventing  the  Arizona  Company  from  occu- 
pying either  side.  In  thus  stating  the  con- 
tention we  are  stating  it  in  the  strongest 
possible  light  for  the  Arizona  Company,  for 
it  is  also  a  fact  in  the  case  that  there  is 
ample  available  ground  on  the  north  side  of 
the  river  for  the  covenient  building  of  a  road 
by  either  company  without  Interfering  with 
the  other.  Were  It  true  that  there  are  but 
two  available  strips  along  the  Gila  river  in 
this  vicinity,  to  wit,  the  strip  in  controversy 
and  the  strip  opposite  thereto  covered  by  the 
original/ profile  of  the  Phcenlx  Company,  un- 
der the  circumstances  of  this  case,  this  fact 
would  have  no  bearing  on  the  conclusion  to 
be  reached.  A  company  seeking  to  avail  it- 
self of  the  benefits  of  this  act  of  Congress 
may  change  the  location  of  its  road,  after 
the  approval  of  Its  profile,  with  due  regard 
for  Intervening  rights.  This  has  not  only 
been  the  adopted  practice  of  the  Interior 
Department,  provided  for  by  rules  and  forms 
to  be  followed  by  the  company  seeking  to 
change  its  location,  but  has  been  recognized 
by  the  Supreme  Court  of  the  United  States. 
Washington  &  I.  Ry.  Co.  v.  Coeur  d'Alene 
Ry.  Co.,  160  U.  S.  77,  97,  16  Sup.  Ct  231,  40 
L.  Ed.  355. 

Much  stress  Is  placed  on  the  form  of  re- 
linquishment of  the  right  of  way  on  the  south 
side  of  the  river  as  executed  by  the  Phoenix 
Company.  This  relinquishment,  by  its  terms, 
was  to  take  effect  upon  the  approval  of  the 
new  profile.  In  passing  It  may  be  observed 
that  the  form  of  the  relinquishment  was  pre- 
scribed by  the  rules  of  the  department  It 
Is  seriously  contended  that,  since  the  new 
profile  has  not  yet  been  approved,  the  Phoenix 
Company  still  has  title  to  the  old  right  of 
way  on  the  south  side  of  the  river;  that  if 
it  desired  to  avail  Itself  of  a  new  route 
on  the  north  side  it  should  have  filed  an  ab- 
solute and  Immediate  relinquishment  of  the 
way  on  the  south  side.  There  might  be  much 
force  in  this  contention  if  the  Arizona  Com- 
pany had  been  in  any  way  misled  by  the 
action  of  the  Phcenlx  Company.  But  the 
fact  is  that  the  Arizona  Company,  at  all 
times  since  Its  incorporation,  and  the  gentle- 
men who  are  in  control  of  the  company,  for 
long  before  the  incorporation  of  the  company, 
have  been  In  full  possession  of  all  the  facts. 
The  Arizona  Company  knew  that  the  Phoenix 


Company  staked  upon  the  ground  a  definite 
surveyed  course  over  the  disputed  strip ;  that 
It  purchased  private  lands  lying  on  the  way : 
that  It  actually  crossed  from  the  south  side 
to  the  north  side  of  the  river  and  commenced 
there  the  construction  of  Its  road  bed.  The 
Arizona  Company  cannot  profess  to  have  ac- 
quired any  rights  prior  to  the  time  when  the 
Phoenix  Company  actually  passed  from  the 
south  side  and  began  construction  on  the 
north  side  nor  can  It  profess  to  have  been 
misled  by  the  state  of  the  records  in  the 
Department  of  the  Interior.  If  the  United 
States  cannot  and  does  not  complain,  there  is 
no  foundation  for  the  Arizona  Company  to 
do  so.  Washington  &  I.  R.  Co.  v.  Coeur 
d'Alene  Ry.,  supra.  We  conclude,  therefore, 
that  no  relief  should  have  been  afforded  the 
Arizona  Company  In  this  suit ;  that  the  only 
relief  granted  should  have  been  by  way  of 
an  order  temporarily  restraining  the  Ari- 
zona Company  from  interfering  with  the 
Phoenix  Company  In  the  occupancy  of  the 
strip  In  controversy  pending  the  disposition 
of  the  controversy  before  the  Secretary  of 
the  Interior  and  pending  further  order  of  the 
court. 

For  these  reasons,  the  Judgment  is  revers-. 
ed,  and  judgment  will  be  entered  In  this 
court  granting  a  temporary  restraining  order 
in  favor  of  the  appellant  and  against  the  ap- 
pellee  as  indicated  In  this  opinion:  such  or- 
der to  be  subject  to  modification  or  dissolution 
by  the  district  court,  or  the  Judge  thereof, 
should  a  change  in  the  situation  make  such 
modification  or  dissolution  necessary  or 
proper. 

KENT,  C.  J.,  and  SLOAN  and  CAMP- 
BELL, JJ.,  concur. 


OBERNDORPER   v. 


(30  Utah,  32&> 
MOYER. 


(Supreme  Court  of  Utah.    April  17,  190a) 

1.  Accounts  Stated— What  CoNsrrroTE. 

Where  plaintiff  wrote  letters  to  defendant 
containing  an  itpinized  account  of  transactions 
between  thrm  and  claiming  a  certain  sum.  and 
the  defendant  aclmowledgcd  the  receipt  of  the 
letters,  and  promised  to  pay  the  sum  claimed. 
this  was  sufficient  to  constitute  an  account 
stated. 

[Ed.   Note. — For  cases  in  point,  see  vol.  1, 
Cent.  Dig.  Account  SUted,  S§  14^18.] 

2.  SAltE. 

Where  an  account  is  rendered  by  one  per- 
son to  another  showing  a  balance  dne,  and 
the  indebteduess  is  acknowledged  by  the  person 
against  whom  the  l>alance  appears,  or  where 
parties  having  previous  transactions  agree  on 
a  balance  as  due  from  one  to  another,  this 
will  constitute  an  account  stated. 

[Ed.   Note. — For  cases  in   point,  see  voi   1, 
Cent.  Dig.  Account  Stated,  i  14.] 

3.  Pleading— Motions  — Election   Between 
Counts. 

Where  a  complaint  containi  two  counts, 
one  on  an  open  account  and  the  other  on  an 
account  stated  for  the  same  cause  of  action, 
a  motion  to  elect  between  the  counts  was  propr 
erly  denied,  the  rule  being  that  when  a  plain- 
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tiS  has  two  or  more  gronnda  on  which  he 
may  have  a  single  caaae  of  action,  and  there 
is  some  nncertainty  as  to  which  he  will  be 
able  to  establish,  he  may  set  forth  his  claim 
in  different  counts  so  as  to  Include  every 
ground  he  may  have  for  recovery.* 

[Ed.  Note. — For  cases  in  point,  see  vol.  89, 
Gent  Dig.  Pleading,  {§  1199.  1200.] 

4.  Judgment— Entry  Nunc  Pbo  Tunc. 

■Where  a  judgment  was  rendered  in  open 
court  for  plaintiff  on  motion  of  his  attorneys, 
and  he  paid  to  the  clerk  the  proper  fees,  and 
demanded  that  a  judgment  be  entered,  but 
the  clerk  failed  to  make  the  entry,  it  was  proper 
for  the  court  to  order  its  entry  nunc  pro  tunc. 

[Ed.  Note. — For  cases  in  point,  see  vol.  30, 
Gent.  Dig.  Judgment,   f  526.] 

5.  PaBTIE»— StJBSTITtlTTON. 

Under  Rev.  St.  1808,  {  2920,  authorizing 
an  action  to  be  carried  on  either  by  the  orig- 
inal party  to  the  contract  or  his  assignee,  the 
refusal  of  the  court  to  substitute  plaintiff's 
assignee  as  plaintiff  in  an  action  on  a  con- 
tract was  not  error. 

(Ed.  Note. — For  cases  in  point,  see  vol.  37, 
Gent  Dig.  Parties,  §|  88-91.J 

Appeal  from  District  Court,  Salt  Lake 
County ;   S.  W.  Stewart,  Judge. 

Action  by  Joseph  Obemdorfer  against 
George  W.  Moyer.  From  a  judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.    Affirmed. 

The  facts  in  this  case  over  which  there  Is 
no  contention  are  as  follows:  In  March. 
1901,  plaintiff,  who  is  a  mining  broker,  and 
defendant  entered  into  an  arrangement  where- 
by plaintiff  purchased  mining  stock,  prin- 
cipally Lower  Mammoth,  for  defendant.  It 
was  agreed  that  plaintiff  should  purchase 
stock  and  hold  the  same  in  his  possession  as 
security  for  the  payment  of  the  purchase 
price,  the  defendant  making,  from  time  to 
time,  partial  payments  on  the  stock.  In 
pursuance  of  this  arrangement  plaintiff  pur- 
chased mining  stock  in  different  companies 
of  the  aggregate  value  of  about  $6,000  and 
defendant  paid  plaintiff  on  account  of  such 
purchases  in  all  about  $2,500.  Defendant  re- 
fused to  pay  the  balance  and  plaintiff,  after 
making  repeated  demands  on  him  for  the  pay- 
ment thereof,  sold  the  stock  on  the  open 
market,  and  received  therefrom  sufficient  to 
pay  the  balance  which  he  claimed  to  be  due 
on  the  purchase  price  thereof,  except  the 
sum  of  $726.90,  for  the  recovery  of  which 
amount  plaintiff  brought  this  suit  The  com- 
plaint contains  two  counts.  In  the  first  count 
or  cause  of  action  It  is  alleged  that  between 
March  1,  1901,  and  October  21,  1001,  plain- 
tiff and  defendant  had  mutual  dealings  and 
transactions  growing  out  of  the  purchase  by 
plaintiff  for  and  on  account  of  defendant 
the  mining  stocks  hereinbefore  mentioned; 
that  on  October  21,  1901,  there  was  owing 
from  defendant  to  plaintiff,  on  account  of  said 
dealings  and  transactions,  the  sum  of  $726.90. 
The  second  count  or  cause  of  action  is  based 
upon  an  account  stated  of  the  indebtedness 
which  it  Is  alleged  grew  out  of  the  same 


•Shaw  T.  UUh  Northern  Ry.   Co.,  n  Pac.  994,  C 
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transactions  between  plaintiff  and  defendant 
hereinbefore  mentioned.  It  is  further  alleged 
"that  the  said  sum  of  $726.90  mentioned  and 
described  in  the  second  cause  of  action  is  the 
same  sum  mentioned  and  described  •  •  • 
in  the  first  cause  of  action."  Defendant  in 
his  answer  set  up  two  defenses:  First,  that 
at  the  time  and  prior  to  the  giving  to  the 
plaintiff  an  order  for  the  purchase  of  stock, 
the  plaintiff  falsely  represented  to  the  de- 
fendant that  he,  the  said  plaintiff,  and  his 
friends  were  purchasing  and  buying  stock  of 
the  lower  Mammoth  Mining  Company,  which 
was  the  principal  stock  dealt  in  by  the  par- 
ties, when  in  truth  and  in  fact  the  plaintiff 
was  selling  it;  also  that  the  plaintiff  repre- 
sented to  the  defendant  that  he  was  In  a  posi- 
tion to  know  the  value  of  the  mining  proper- 
ties represented  by  the  stock,  and  stated  and 
represented  to  the  defendant  that  the  stock 
would  advance  greatly,  to  wit:  to  about 
double  the  then  market  value  of  said  stock, 
and  the  defendant  further  alleged  the  fact  to 
be  that  the  plaintiff  did  not  at  that  time  be- 
lieve that  the  stock  would  advance,  but  on 
the  contrary,  bad  every  reason  to  believe  that 
the  stock  would  decline  in  value,  and  that 
by  reason  of  said  representations,  knowing 
them  to  be  false,  relied  upon  and  acted  uiwn 
by  the  defendant  the  plaintiff  bad  been  guilty 
of  such  gross  fraud  toward  the  defendant, 
that  be  ought  not  to  recover.  As  a  second 
defense,  defendant  alleged  that  after  the  pur- 
chase of  said  stock  and  the  payment  by  him 
of  a  large  amount  of  money  thereon  and  after 
the  stock  had  declined  somewhat  in  value,  be 
ordered  and  directed  the  plaintiff  to  close 
out  and  sell  the  stock  and  close  the  account, 
and  that  the  plaintiff  might  have  obeyed  such 
instructions,  have  sold  the  stock  and  have 
realized  therefrom  more  than  enough  to  pay 
the  difference  between  the  amounts  paid  for 
the  stock  by  the  plaintiff  and  the  amount  paid 
to  plaintiff  by  defendant  on  account  thereof, 
and  that  afterward,  on  the  9th  and  10th  days 
of  September,  1901,  similar  Instructions  were 
given  by  the  defendant  to  the  plaintiff,  but  tbat 
said  instructions  were  not  followed,  and  that 
had  they  been  followed,  sufficient  would  have 
been  realized  to  settle  up  any  discrepancies  In 
the  account  After  a  jury  -  was  Impaneled, 
and  before  the  introduction  of  any  evidence, 
the  defendant  made  a  motion  that  plaintiff  be 
required  to  elect  as  to  which  cause  of  action 
he  would  rely  on  for  a  recovery,  the  open 
account  or  the  account  stated.  The  motion 
was  denied  and  a  trial  was  bad  which  result- 
ed in  a  verdict  for  the  plaintiff  on  the  second 
cause  of  action  (account  stated)  for  the  sum 
of  $875.45  principal,  and  Interest.  Whereup- 
on the  court  made  the  following  order:  "It 
is  ordered  and  adjudged  that  plaintiff  have 
judgment  against  defendant  in  accordance 
with  the  verdict  rendered  herein  and  for  his 
costs  and  disbursements  herein  expended  tax- 
ed at  the  sum  of  $ ."    On  May  5,  1004, 

three  days  after  the  verdict  was  returned, 
and  after  the  court  had  rendered  Its  Juilg- 
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ment  tbereon,  plnlntifTs  counsel  paid  the 
clerk  of  court  the  sum  o(  $4.20  (being  the  bal- 
ance of  fees  due  In  the  case  Including  tbe  fee 
for  entering  Judgment)  and  demanded  that 
judgment  be  entered  and  docketed.  Tbe  clerk 
neglected  and  failed  to  enter  and  docket  the 
judgment  On  June  20^  1905,  more  than  a  year 
thereafter,  plaintiff  discovered  that  the  judg- 
ment had  npt  been  entered  and  docketed,  and. 
Immediately  upon  such  discovery,  he  applied  to 
the  court  andobtalnedanexparteorderdirect; 
Ing  tbe  clerk  to  make  an  entry  as  of  the  date 
when  it  should  have  been  made,  entering  and 
docketing  the  judgment,  which  entry  was  duly 
made.  Thereupon  defendant  made  a  motion 
to  have  the  judgment  thus  entered  and  dock- 
eted vacated  and  set  aside  on  the  ground  that 
the  court  had  no  jurisdiction  to  enter  a  judg- 
ment at  so  late  a  date  after  the  finding  of 
the  verdict.  The  court  overruled  and  denied 
the  motion.  On  May  20,  1004,  plaintiff  as- 
signed all  his  right,  title,  and  Interest  In  and 
to  his  cause  of  action  against  defendant  to 
the  National  Bank  of  the  Republic,  wblcb 
assignment  was  In  writing  and  filed  In  the 
case.  Thert'Ui)on  defendant  made  a  motion 
to  substitute  the  assignee,  bank,  for  Joseph 
Oberndorfer  as  plaintifT  in  the  action.  The 
court  denied  the  motion.  From  the  judg- 
ment entered  In  the  cause  defendant  has  ap- 
pealed to  this  court 

Patterson  &  Moyer,  for  appellant  Hender- 
son, Pierce,  Crltchlow  &  Barrett,  for  respond- 
ent 

McCARTY,  J.,  after  making  the  foregoing 
statement  of  facts,  delivered  the  opinion  of 
the  court 

There  Is  a  conflict  In  the  evidence  on  the 
Issues  raised  by  the  affirmative  allegations 
of  defendant's  answer  respecting  the  alleged 
false  and  fraudulent  representations  made  by 
plaintiff  to  defendant  to  Induce  him  to  pur- 
chase Lower  Mammoth  mining  stock  and  the 
refusal  and  failure  of  plaintiff  to  dispose  of 
said  stock  at  a  time  and  In  accordance  with 
the  alleged  orders  and  directions  given  by 
defendnnt  thereby  causing  a  loss  to  defendant 
of  a  sum  In  excess  of  the  amount  sued  for 
In  this  action.  We  deem  It  unnecessary  to 
review  In  detail  the  evidence  Introduced  on 
these  Issues  as  It  would  In  no  way  tend  to 
elucidate  any  of  the  alleged  errors  of  law 
assigned,  and  we  fail  to  see  wherein  a  repro- 
duction of  the  evidence  would  be  of  any  value 
as  a  guide  to  the  profession  in  like  cases 
should  any  arise.  It  Is  sufficient  to  here 
state  that  there  Is  ample  evidence  In  the  rec- 
ord to  support  a  finding' in  favor  of  plaintiff 
on  these  issues. 

Moyer,  the  appellant,  assigns  as  error  the 
admission  In  evidence  of  certain  letters  which 
respondent,  Oberndorfer,  claims  to  have  writ- 
ten to  him  In  regard  to  the  balance  alleged  to 
be  due  from  Moyer  to  Oberndorfer,  and  the 
admission  of  certain  alleged  statements  con- 
taining an  itemized  account  of  the  various 


stock  transactions  between  them.  Oberndorf- 
er testified  that  be  sent  one  of  the  letters 
containing  a  statement  of  the  account  to  Moy- 
er by  mall  and  that  tbe  other  statement 
was  sent  either  by  mail  or  messenger  but 
did  not  remember  which.  He  testified,  how- 
ever, that  soon  after  the  letters  and  state- 
ments referred  to  were  sent  be  met  Moyer, 
who  acknowledged  that  he  hod  received  the 
letters  and  statements  of  account,  and  prom- 
ised to  pay  to  Oberndorfer  the  balance  there- 
in shown  to  be  due  him;  that  on  one  occasion 
Moyer  wanted  him  to  "knock  off  something" 
which  he,  Obenidorfer,  refused  to  do.  Moy- 
er denied  having  received  the  letters  and 
statements  mentioned,  or  either  of  them,  and 
also  denied  that  be  on  the  occasions  men- 
tioned by  Oberndorfer,  or  at  any  other  time, 
promised  to  pay  the  amount  In  controversy, 
or  any  sum  whatever,  to  Oberndorfer.  Iv 
will  thus  be  seen  that  there  Is  a  substantial 
conflict  In  the  evidence  on  this  bsue  of  tbe 
case  which  raised  a  question  of  fact  for  the 
Jury  to  determine  and  settle.  Appellant, 
however,  contends  that,  taking  the  evidence 
on  this  point  in  the  most  favorable  light  for 
pl.nintiff,  It  fails  to  show  that  there  was  an 
account  stated  between  the  parties.  In  view 
of  the  testimony  of  Oberndorfer  hereinbefore 
referred  to,  we  think  this  position  of  appel- 
lant Is  nntenable.  The  general  rule  as  to 
what  constitutes  an  account  stated  Is  tersely, 
and,  as  we  think,  correctly  stated  In  1  Cyc. 
304,  as  follows:  "In  general  terms  where 
an  accoimt  is  rendered  by  one  person  to  an- 
other sbowlngabalance  due  from  the  one  to  the 
other  and  the  Indebtedness  thus  expressed  is  ac- 
knowledged to  be  due  by  the  person  against 
whom  the  balance  appears,  or  where  parties 
having  previous  transactions  agree  upon  a 
balance  as  due  from  one  to  the  other,  this 
will  constitute  an  account  stated."  1  A.  & 
B.  Enc.  U  (2d  Ed.)  427,  and  cases  cited; 
13  Enc.  PI.  &  Pr.  87;  2  Oreenleaf  on  Ev.  126. 
The  next  error  as.^Igned  Is  the  refusal  of 
the  trial  court  to  compel  plaintiff  to  elect 
upon  which  of  the  two  counts  in  the  com- 
plaint he  would  proceed  to  trial.  While  the 
decisions  on  this  question  are  not  harmoni- 
ous, the  weight  of  authority,  as  well  as  the 
better  reason,  we  think,  upholds  the  doctrine 
that,  when  a  plaintiff  has  two  or  more 
grounds  upon  which  he  may  have  a  single 
cause  of  action,  and  there  is  some  uncertain- 
ty as  to  which  he  would  be  able  to  establish 
at  the  trial,  be  may  set  forth  his  claim  in 
different  counts  so  as  to  Include  each  and 
every  ground  he  may  have  for  recovery. 
Bliss,  Code  PI.  120;  5  E3nc.  PI.  &  Pr.  312; 
Shaw  V.  Utah  Northern  Ry.  Co.,  6  Utah, 
253,  21  Pac.  994;  Pearson  v.  Milwaukee,  etc 
45  Iowa,  497;  Whitney  v.  Railway  Co..  27 
Wis.  340;  Leonard  v.  Roberts,  36  Pac.  (Colo. 
Sup.)  880;  Plummer  v.  Mold,  22  Minn.  15. 
OOr  Code  of  Civil  Procedure  is  substantially 
the  same  as  that  of  California,  and  the  Su- 
preme Court  of  that  state  bos  lo  a  number 
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of  well-conffdered  cases  declared  this  same 
doctrine.  Wilson  ▼.  Smith,  61  Cal.  200; 
Leeke  v.  Hancock.  76  Cal.  127.  17  Paa  U37: 
Rncker  v.  Hull,  106  Cal.  425,  38  Pac.  002; 
Stockton,  etc..  v.  Glens,  etc.,  121  Cal.  1C7,  53 
Pac.  5tK5;  Bernstein  v.  Downs,  112  Cal.  107, 
44  Pac.  657;  L«tBngwell  T.  Grlfflng,  31 
Cal.  232. 

Aptiellant  cites  and  relies  upoa  the  case  of 
Anthony  v.  Savage,  2  Utah.  466.  as  decisive  of 
this  question.  By  an  examination  of  that 
case  It  will  be  seen  that  the  defendant  who 
was  Indebted  to  the  plaintiff  In  a  large  sum. 
gave  plaintlflT  several  acceptances.  Pay- 
ments were  made  by  defendant  on  these  ac- 
ceptances, but  having  failed  to  pay  all  of 
the  acceptanc-es  as  they  became  due,  the 
plaintiff.  In  order  to  avoid  the  efTect  of  the 
•tatute  of  limitations,  took  up  the  accept- 
ances and  charged  the  amounts  upon  Its 
books  and  credited  defendant  with  the  pay- 
ments he  had  made  on  the  acceptances.  And 
the  complaint  In  that  case  contained  two 
counts,  one  for  a  balance  of  account  for 
Baoney  paid,  and  the  other  was  for  an  ac- 
count stated.  This  court  held  that  a  suit 
eonid  not  be  maintained  In  the  case  either 
ujion  the  account  or  upon  the  account  stated. 
In  the  course  of  the  opinion  it  Is  said :  "The 
proof  shows  that  this  balance  of  account  for 
money  was  a  balance  of  money  due  on  two 
certain  aweptances.  after  deducting  the  pay- 
ments. The  entering  of  these  credits  does 
not  make  the  account  mutual."  And  It  was 
further  said:  "It  Is  not  necessary  for  this 
court  now  to  decide  whether  or  not  there  are 
an.v  cases  in  which  two  counts  for  the  same 
matter  may  be  embraced  in  one  complaint" 
It  will,  therefore,  be  observed  that  the  case 
is  clearly  distinguishable  from  the  one  under 
consideration.  And,  further,  that  the  court 
did  not  pass  upon  and  determine  the  ques- 
tion under  con«lderntlon. 

The  Judgment  In  this  case  was  rendered  by 
the  court  uiwn  motion  of  pinintiff's  attorneys, 
and  m  open  court  The  fees  were  paid  to  the 
Clerk  and  demand  was  made  that  Judgment 
be  entered.  In  fact  the  plaintiff  bad  done  all 
that  the  statute  requires  of  him  to  entitle 
him  to  have  his  Judgment  entered  and  docket- 
ed. "When  a  Judgment  has  In  fact  been  ren- 
dered, but  through  some  omission  of  the  clerk 
has  not  been  entered,  the  court  may  In  prop- 
er cases  order  1ft  entry  nunc  pro  tunc."  18 
Enc.  PI.  &  Pr.  464  and  cases  cited.  Under 
the  circumstances  of  this  case  the  trial  court 
did  not  err  in  ordering  the  Judgment  to  he 
entered  and  docketed. 

Nor  do  we  think  the  court  erred  In  refus- 
ing the  substitute  Obemdorfer's  assignee  as 
plaintiff.  Section  2920,  Rev.  St  1898.  au- 
thorizes an  action  to  be  carried  on.  under 
circumstances  such  as  are  presented  In  this 
case,  either  by  the  original  party  or  his  as- 
signee. 

'i'licre  are  nnmerous  other  errors  assigned, 
but  we  do  not  think  they  are  of  sufficient  im- 
portance to  warrant  dlscuasioii. 
84  P.— 70 


We  find  no  reversible  error  In  the  record. 
The  Judgment  is  therefore  afllrmed,  with 
costs. 

BARTCH,  O.  J.,  and  AKMSTRONO,  Dis- 
trict Judge,  concur. 


(30  Vtab.  334) 

RICH  V.  UTAH  C05IMERCIAL  &  SAVINGS 

BANMv. 

(Supreme  Coart  of  Utah.    April  18,  1906.) 

1.  RvtDENCK— Opinions— Co>frrrENcT  or  Ex- 
perts. 

In  an  action  for  the  conversion  of  nhwi,, 
witnesseR  who  were  elicep  men  and  h;id  beep 
In  the  sheep  bii!iine!<s  for  years,  and  who  testi- 
fied that  they  knew  the  market  value  of  dheep 
in  the  Ktace.  some  of  Ihem  knowing  the  olieep 
la  question,  others  testifying  thiit  the  market 
value  of  siieep  in  the  state  wiis  determined 
by  the  market  reports  and  prices  as  made 
and  obtaipe<l  in  Chiraco.  were  competent  to 
testify  to  such  market  value,  ihouich  on  crosH- 
exnmination  they  stilted  tiiat  they  did  pot  know 
of  any  snies  having  been  maile  at  fiie  place 
wliere  the  sheep  were  grazed  at  or  almut  the 
time  of  the  aile;{cd  ronvemion.  and  some  of 
them  also  stated  that  tiiey  knew  the  value 
of  the  sheep  by  inquiring  as  to  their  value 
at  that  time. 

fKd.  Note. — For  cases  in  point  see  vol.  20, 
Cent.  Dig.  Evidence,  {  2:<.'i8.1 

2.  Trover  and  Co.n version— StiFnciEHCT  or 

EVfnENCF. 

In  an  action  for  the  conversion  of  sheep, 
evidence  eximiitied,  nn>l  lirld  guSicient  to  sup- 
port a  judgment  for  plaintiff. 

3.  SAI.E8  —  Bailment    and    Sale    Dtstin- 

OUISnED. 

An  agreement  for  the  leasing  of  sheep  pur- 
ported on  its  face  to  be  a  lease,  among  other 
things  expressly  providing  that  the  title  to 
the  sheep  and  their  increase  should  remain 
in  the  lessors:  that  the  ii-ssees  were  to  keep 
and  care  for  the  sheep  up  to  a  certain  date, 
when  they  were  to  Ix-  returned  to  the  les.<ors. 
a>-cording  to  the  lease,  proviKioo  being  made 
therein  as  to  the  kind  of  brand  with  whi<b 
the  flock  was  to  be  liranded,  tiie  lessees  agree- 
ing to  return  to  the  lessors  the  number  of 
sheep' received  and  in  the  same  condition,  grade, 
quality,  and  age,  and  to  pay  a  certain  amount 
of  wool  and  a  certain  number  of  iamhs  per 
year  as  rental.  It  was  also  declared  tliat  the 
agreement  was  a  personal  contract  with  the 
lessees,  and  not  assignniile  or  transferable  by 
them  in  any  way  without  tiie  li'ssors"  consent, 
and  the  lessors  were  autliori-/.ed  to  take  posses- 
sion of  the  sheep  if  in  go<id  faith  they  believed 
that  their  interests  were  being  jeopardized 
through  misman.-igement  or  negligence  of  the 
les.sce8.  Held,  that  the  contract  was  not  s 
sale,  but  a  bailment.* 

Appeal  from  District  Court  First  District; 
W.  II.  Siaugban,  Judge, 

Action  by  John  T.  Rich  against  the  Utah 
Commercial  &  Savings  Rjiuk,  From  the  Judg- 
ment, defendant  appeals.    Affirmed. 

J.  H.  Moyle.  for  appellant  Street  &  Bra- 
mel,  for  respondent 

STRAUP,  J.  1.  This  is  an  action  brought 
by  respondent  against  appellant  for  the  con- 


•Wetzel  V.  Bank.  83  Pac.  670,  29  Utah. — ^;  Woodward 
V.  Edmunds.  5?  Pac.  S4S,  20  Utah,  llS;  Tumbow  T> 
8«ckte«d.  71  Foe  1062.  »  VUh.  Iti. 
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version  of  sheep.  The  court  found-  that  the 
appellant,  at  the  county  of  Bannock,  In  the 
state  of  Idaho,  converted  8E3  sheep,  the  prop- 
erty of  respondent,  and  entered  Judgment  in 
his  favor  for  their  value.  The  flrst  assign- 
ment of  error  relates  to  the  refusal  of  the 
court  to  strike  the  testimony  of  several  wit- 
nesses who  testified  to  the  value  of  the 
sheep.  The  direct  examination  showed  that 
the  witnesses  were  sheep  men,  and  for  years 
had  been  in  the  sheep  business;  they  testi- 
fied that  they  Isnew  the  market  value  of  sheep 
In  Utah  and  Idaho  at  the  time  of  the  conver- 
sion ;  some  of  them  knew  and  were  acquaint- 
ed with  the  sheep  In  question;  and  some 
of  them  also  testified  that  the  market  value 
of  the  sheep  In  Utah  and  Idaho  was  deter- 
mined by  the  market  reports  and  prices  as 
made  and  obtained  at  the  river,  and  In 
Chicago.  On  cross-examination  these  wit- 
nesses testified  that  they  did  not  know  of 
any  sales  having  been  made  at  Soda  Springs, 
at  or  about  the  time  in  question,  and  some 
of  them,  that  they  also  knew  the  value  of 
the  sheep  by  inquiring  as  to  their  value  at 
that  time.  A  motion  was  made  by  appel- 
lant to  have  the  testimony  of  these  witnesses 
stricken,  because  of  their  incompetency  to 
testify  to  the  market  value.  The  motion  was 
properly  overruled. 

2.  It  Is  further  claimed  by  the  appellant 
that  the  evidence  was  not  suflSclent  to  sup- 
port the  finding  that  the  sheep,  alleged  to 
have  been  converted  by  it,  were  the  property 
of  respondent;  but,  to  the  contrary,  it  Is 
asserted  by  It  that  the  evidence  shows  that 
the  sheep  were  the  property  of  Clark  and 
Naylor,  who  had  given  appellant  a  chattel 
mortgage,  by  virtue  of  which  appellant  seized 
and  sold  the  sheep.  The  undisputed  evi- 
dence shows  that  In  October,  1901.  J.  M. 
Jensen  and  Berham  Hunsaker,  at  BrIgham 
City,  Utah,  were  the  owners  of  8,000  sheep, 
then  in  Box  Elder  county,  Utah,  which  were 
leased  by  them  to  Clark  and  Naylor,  and  to 
Naylor's  father  and  brothers.  Clark  and 
Naylor  received,  as  some  of  the  witnesses 
say,  4,000,  others  about  3,500  of  the  sheep, 
and  the  remainder  were  taken  by  Naylor's 
father  and  brothers.  The  sheep  thus  were 
divided  Into  two  herds,  and  were  ranged 
separately.  In  the  summer  of  1902  Naylor's 
father  and  brothers  returned  to  Hunsaker 
the  sheep  received  by  them,  and  Hunsaker 
from  thence  on  ceased  to  have  any  further 
interest  In  the  leased  sheep.  At  about  the 
same  time  Jenson  sold  all  his  Interest  in 
and  to  the  leased  sheep  to  respondent  Rich. 
The  sheep  delivered  to  Clark  and  Naylor 
were  ranged  by  them  the  followlDg  season 
In  Box  Elder  county,  except  about  890  bead, 
which  were  taken  by  them  to  Tooele  county. 
It  Is  claimed  by  the  appellant  that  at  that 
time,  Clark  and  Naylor,  at  the  county  of 
Tooele,  had  about  900  sheep  of  their  own, 
whilst  it  Is  claimed  by  the  respondent,  that 
*he  sheep  so  claimed  by  Clark  and  Naylor 


were  the  property  of  Wilson  and  Sherman, 
also  leased  to  Clark  and  Naylor.  In  the 
spring  of  1902  Clark  and  Naylor  drove  the 
leased  sheep  ranged  by  them  In  Box  Klder 
county,  the  sheep  taken  to  Tooele  county, 
the  Wilson  and  Sherman  sheep  or  their  own 
sheep,  to  Bast  Canyon,  Summit  county,  where 
they  were  all  mixed;  and,  as  some  of  the 
witnesses  say.  Intentionally,  on  the  part  of 
Clark  and  Naylor.  In  the  fall  of  1902  aU 
the  sheep  were  taken  to  Skull  Valley  for 
winter.  Up  to  this  time  Clark  and  Naylor 
had  lost  a  good  many  sheep  by  death,  and 
otherwise.  In  October,  1902,  Clark  and  Nay- 
lor borrowed  from  appellant  |2,50O,  for 
which  they  gave  their  note  secured  by  chat- 
tel mortgage  on  2,200  head  of  sheep  branded 
"W"  and  "0,"  and  claimed  to  be  owned  by 
them.  On  January  7,  1903,  Clark  and  Nay- 
lor borrowed  from  appellant  an  additional 
$775,  for  which  they  gave  their  note  secured 
by  mortgage  on  500  head  of  ewes,  and  npon 
all  of  the  sheep  claimed  to  be  owned  by  them, 
not  Included  In  the  prior  mortgage.  In  the 
spring  of  1903  about  500  head  of  sheep  were 
taken  from  the .  herd  without  reference  to 
the  mortgages  or  the  lease,  and  were  left  in 
Salt  Lake  county  In  the  custody  of  Mat 
Cochrane,  and,  as  some  of  the  evidence  tends 
to  show,  for  Wilson  and  Sherman.  The  bal- 
ance of  all  the  sheep,  now  consisting  of 
about  1,800  head,  were  loaded  on  cars  at 
Tooele  county  and  shipped  to  Soda  Springs, 
Idaho,  where  they  were  grazed  during  the 
spring  and  stunmer  of  1903.  In  the  fall  of 
that  year  Clark  and  Naylor  sold  and  shipped 
all  the  fat  and  marketable  sheep,  Including 
the  ewes,  to  Chicago,  and  left  only  about 
850  sheep  with  which  to  satisfy  respondent's 
claim  of  3,500  or  4,000  sheep,  together  with 
the  natural  Increase,  and  2,700  head  mort- 
gaged to  appellant.  Appellant  now  claims 
that  this  remnant  of  850  sheep  were  the 
sheep  originally  owned  by  Clark  and  Naylor, 
and  were  no  part  of  the  herd  of  sheep  leased 
by  them  from  Hunsaker  and  Jenson.  There 
Is  much  evidence  in  the  record  showing  that 
these  sheep  were  of  the  herd  leased  by  Clark 
and  Naylor  from  Hunsaker  and  Jenson. 
Speaking  of  these  sheep,  the  witness  Hunsa- 
ker testified:  "I  saw  the  sheep  at  Soda 
Springs,  Idaho.  We  counted  them,  and  I 
know  that  It  was  850  some  odd  head.  They 
were  about  the  same  quality  of  sheep  that 
were  turned  over.  They  were  ewes  and 
lambs.  We  went  out  to  examine  them  for 
Mr.  Rich.  We  bunched  the  sheep  and  caught 
them.  They  had  the  brand  that  Clark  and 
Naylor  were  supposed  to  brand  them  with. 
Clark  and  Naylor  were  supposed  to  brand  the 
sheep  of  Jenson  and  Hunsaker.  They  were 
branded  with  a  red  cent  mark  (^).  It  is  a 
cent  mark  with  a  stroke  through  it  All  the 
sheep  had  that  brand  on  them.  Every  ear- 
mark that  we  bad  In  the  herd  that  I  could 
remember  when  we  turned  the  sheep  over  to 
Clark    and    Naylor    I    found   among   those 
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Bheep."  Joseph  M.  Jenson,  Jr.,  testified: 
"I  knew  the  sheep  turned  over  to  Clark 
aad  Naylor.  I  never  saw  the  sbe^  after- 
wards excepting  a  part  of  them  which  I  saw 
In  the  spring  of  the  year  1003  at  Black  Rock, 
and  they  were  the  same  sheep  that  my  father 
and  Hnnsaker  turned  over.  The  sheep  were 
on  the  range  and  scattered.  We  bunched 
tbem  and  went  through  them.  I  think  we 
counted  about  632  ewes  and  220  lambs.  And 
then  we  began  to  catch  them  to  see  if  we 
could  find  earmarks.  The  brand  on  all 
those  sheep  was  "C"  with  a  line  through 
It  We  found  the  wool  brand  on  all  the 
sheep  and  the  lambs  which  we  examined, 
which  Is  found  in  the  lease." 

Other  evidence  of  similar  character,  tending 
to  show  that  the  sheep  in  question  were  of 
the  herd  leased  by  Hunsakcr  and  Jenson  to 
Clark  and  Naylor,  was  also  given  In  behalf 
of  respondent  This  evidence  unquestionably 
Is  sufficient  to  support  the  finding.  It  Is  true 
that  Clark  and  Naylor  testified  that  at  the 
time  they  leased  the  sheep  from  Hunsaker 
and  Jenson  they  owned  sheep  of  their  own 
which  they  claimed  they  had  purchased  from 
a  man  named  Jensen,  whose  first  name  they 
conld  not  remember,  nor  could  they  remember 
when  they  bought  the  sheep,  nor  could  they 
even  state  approximately  how  many  they 
bought  They  claimed  they  alw  branded 
these  sheep  with  a  "^."  They  testified  that 
they  mixed  the  sheep  leased  by  tbem  from 
Hnnsaker  and  Jenson  and  those  leased  from 
Wilson  and  Sherman  wltbthelr  own,  and  that 
they  were  all  shipped  to  Soda  Springs,  except 
about  400,  but  how  many  they  shipped  to  Soda 
Springs  they  were  unable  to  state;  that  the 
sheep  were  ranged  at  Soda  Springs;  and  that 
they  sold  and  shipped  some  sheep  to  Chicago. 
They  were  unable  to  state  what  marks  or 
brands  were  upon  the  sheep  so  sold  and  ship- 
ped by  them,  did  not  know  how  many  they 
had  sold,  could  not  state  how  much  they 
had  received  for  them,  and  could  not  even 
state  these  matters  approximately.  They 
stated  that  the  sheep  so  sold  and  shipped 
were  taken  from  the  herd  without  reference 
as  to  whether  they  were  respondent's  sheep 
or  the  sheep  mortgaged  by  them  to  appellant, 
and  they  were  unable  to  state  from  which  they 
had  taken  the  greater  percentage:  but  one 
of  tbem  stated  that  it  was  his  best  Judgment 
that  none  of  respondent's  sheep  were  shipped 
to  Chicago.  While  they  admitted  receiving 
money  for  the  sale  of  sheep.  In  portions  of 
their  testimony,  they  said  that  they  could 
not  approximate  how  much  It  was,  and  in 
other  portions  they  declined  to  state  how 
much  it  was,  but  admitted  that  none  of  the 
money  so  received  by  them  was  paid  to  either 
the  appellant  or  the  respondent.  This  kind 
of  testimony,  as  against  the  direct  evidence 
upon  behalf  of  respondent  does  not  even 
raise  a  substantial  confiict  We  think  that 
the  trirl  court  was  not  only  justified  In 
making  he  finding  that  was  made;  but  that 
the   evidence  did   mot   fairly   warrant  any 


other  or  different  finding.  From  the  evidence 
the  fact  might  well  be  found  that  Clark  and 
Naylor  did  not  own  any  sheep;  that  all  the 
sheep  In  their  possession  were  leased  sheep, 
and  that  the  sheep  mortgaged  by  them  were 
the  sheep  leased  from  Hunsaker  and  Jenson. 

3.  It  Is  further  urged  that  the  transaction 
between  Hunsaker  and  Jenson  and  Clark 
and  Naylor  constituted  a  sale  of  sheep  and 
not  a  bailment  The  agreement  between  the 
parties  upon  its  face  purports  to  be  a  lease, 
and,  among  other  things,  expressly  provides 
that  the  title  of  the  sheep  and  their  increase 
shall  remain  In  Hunsaker  and  Jenson,  the 
lessors;  that  Clark  and  Naylor  are  to  keep 
and  care  for  the  sheep  from  October,  1901, 
to  October,  1904,  when  they  were  to  be  re- 
turned to  the  lessors,  as  by  the  terms  of  the 
lease  provided;  provision  was  made  in  the 
lease  as  to  the  kind  of  brand  with  which 
the  herd  was  to  be  branded;  the  lessees 
agreed  to  return  to  the  lessors  the  niunber 
of  sheep  received  by  the  lessees,  and  in  the 
same  condition,  grade,  quality,  and  age;  and 
the  lessees  agreed  to  pay,  as  rental  for  said 
sheep,  two  pounds  of  wool  per  year  and  12 
lambs  per  hundred;  that  the  agreement  was 
a  personal  contract  to  the  lessees,  and  that 
they  could  not  assign  or  transfer  it,  in  any 
way,  without  the  consent  of  the  lessors.  The 
lease  further  provided  that  in  the  event  the 
lessors,  in  good  faith,  believed  that  their  in- 
terests were  being  jeopardized,  through  mis- 
management or  negligence  of  the  lessees, 
the  lessors  had  the  right  to  take  possession 
of  all  the  sheep.  The  agreement  has  no 
essential  of  a  sale,  but  has  all  the  essentials 
of  a  bailment,  and,  In  this  particular,  the 
case  is  controlled  by  Wetzel  v.  Bank,  29  Utah, 

,   83  Pac.  570;  Woodward  v.   Edmunds, 

20  Utah,  118,  57  Pac.  848,  and  Turnbow  v. 
Beckstead,  25  Utah,  408,  71  Pac.  1062. 

The  judgment  of  the  court  below  is  affirm- 
ed, with  costs. 

BARTCH,  C.  J.,  and  McCARTY,  J.,  concur. 


(30  Utah.  344) 
HOWE  V.  SEARS  et  al. 
(Supreme  Court  of  Utah.    April  18,  190C.) 

Judgment—  Limitation  or  Actions  —  When 
Cause  of  Action  Accbues— Deficiency  on 
Foreclosure. 

Rev.  St  1808,  {  2855,  provides  that  civil 
actions  may  be  commenced  only  within  tlie 
periods  prescribed  after  the  cause  of  action  ac- 
crues. Comp.  I^ws  1888,  §  3400,  provided  that 
there  could  be  but  one  action  for  the  recovery 
of  a  debt  or  the  enforcement  of  any  right  se- 
cured by  mortKage  upon  real  estate.  It  was 
further  provided  that  if  it  appeared  from  the 
return  of  the  officer  making  the  foreclosure 
sale  that  the  proceeds  were  insufficient  to  pay 
the  amount  due,  judgment  could  be  dooketod 
for  the  balance  against  the  defendant  personally 
liable  for  the  debt  Held,  tliat  a  right  of 
action  on  a  deficiency  judgment  entered  af.er 
foreclosure  sale  accrued  at  the  date  the  amount 
of  the  deficiency  was  ascertniued  and  not  at 
the  time  the  decree  of  forcclojurv  wi.-s  made,* 

•Donaldson   T.   Grant,   15   Utah,   231,   49   Pac.   n». 
Runell  V.   Hank,  9  VUh.  3t9.  34  Pac   -fti. 
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Appeal  from  District  Court,  Third  Dis- 
trict :  M.  L.  Ritchie,  Judge. 

Action  by  Richard  Howe  against  Isaac 
Sears  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded 

J.  H.  Moyle,  for  appellant  Stewart  & 
Stewart,  for  respondents. 

STUAUP,  J.  This  Is  an  action  on  a  Judg- 
ment. The  court  found  that  It  was  barred 
by  the  statute  of  limitations.  The  Judgment 
on  which  this  action  Is  founded  was  entered 
September  12.  1895,  decreeing  the  foref'Iosure 
of  a  mortgage  In  favor  of  this  plaintiff  and 
against  these  d,-fendants,  ordering  a  sale  of 
the  mortgaged  premises,  and  providing  for 
a  deflplency  Judgment  to  be  doelveted  and 
entered  against  the  d  fendants.  If  the  sale  of 
the  mortgaged  premises  be  InsufBcient,  as 
shown  by  the  oflBcer's  return,  to  satisfy  the 
Judgment  The  ord.^r  of  sale  of  the  mort- 
gaged premises  was  ls.«ued  the  following  day. 
The  property  was  sold  October  9,  1805.  On 
the  officer's  return,  showing  a  deficiency,  a 
Judgment  therefor  was  docketed  and  entered 
against  the  defendants  on  the  14tb  day  of 
October,  1805.  This  action  on  the  Judgment 
for  the  unpaid  deficiency  was  commenced 
September  15,  1003.  The  period  prescribed 
by  the  statute  for  the  commencement  of  an 
action  on  a  Judriment  Is  eight  years.  Section 
2874,  Rev.  St  1898.  If  the  statute  began  to 
run  from  the  entering  of  the  Judgment,  this 
action  Is  barred  by  three  days.  If  It  did  not 
begin  to  run  until  the  deficiency  was  ascer- 
tained. It  Is  not  barred.  This  presents  the 
decisive  question. 

Section  2855,  Rev.  St  1898,  provides  that 
civil  actions  may  be  commenced  only  within 
the  periods  prescribed  "after  the  cause  of 
action  shall  have  accrued."  Section  34G0, 
<:!omp.  Laws  Utah  1888.  In  force  at  the  time 
the  Judgment  of  foreclosure  was  had, 
provides  that  there  can  be  but  one  action  for 
the  recovery  of  any  debt  or  the  enforcement 
of  any  right  secured  by  mortgage  upon  real 
estate,  and  It  must  be  In  accordance  with 
the  chapter  providing  for  the  foreclosure  of 
mortgages.  Provision  Is  made  for  the  sale 
of  the  mortgaged  property  to  be  applied  on  the 
amount  found  due,  "and  If  It  appear  from  the 
return  of  the  officer  malcing  the  sale  that  the 
proceeds  are  Insufficient,  and  a  balance  still 
remains  due,  Judgment  can  then  be  docketed 
for  such  balance  against  the  defendant  or  de- 
fendants, personally  liable  for  the  debt  and 
it  becomes  a  lien  on  the  real  estate  of  such 
Judgment  debtor,  as  In  other  cases,  on  which 
execution  may  be  Issued."  It  Is  only  by  vir- 
tue of  the  statute  that  a  money  Judgment 
can  be  rendered  by  a  court  of  equity  In  a 
foreclosure  proceeding,  and  the  statute  only 
provides  for  a  deficiency  Judgment  for  the 
balance  remaining  due,  after  a  sale  of  the 
mortgaged  property  has  failed  to  produce  the 
full  amount  found  to  be  due.  Bouton  v. 
Cameron,  205  111.  50,  68  N.  E.  800.    Inde- 


pendently of  some  statute  the  mortgagee  was 
required  to  bring  a  separate  action  for  a  re- 
covery of  any  defldency,  after  exhausting  tbe 
mortgaged  property.  2  Jones,  Mortgages 
(Cth  Ed.)  {  1571.  While  under  the  statute 
full  relief  is  given  in  one  action,  where  there- 
tofore two  actions  were  required,  yet  tbe 
mortgagee  cannot  recover  a  personal  Judg- 
ment and  is  not  entitled  to  have  one  entered 
or  docketed  against  tbe  debtor,  until  be  has 
exhausted  the  mortgaged  property  and  tbe 
deficiency  is  ascertained.  Donaldson  t. 
Grant  15  Utah,  231,  49  Pac.  779;  Russell  v. 
Hank,  0  Utah,  300,  34  Pac.  245;  Crim  r.  Kes- 
sing,  80  Cal.  487,  26  Pac.  1074,  23  Am.  St 
Rep.  491;  Bank  v.  Cassaccla,  103  Cal.  641, 
37  Pac.  648;  Hopkins  v.  Warner,  109  Cat 
133,  41  Pac.  8C8;  Barbieri  v.  Ramelli,  84  CaL 
154,  23  Pac.  lOSa 

The  foregoing  authorities  also  hold,  that 
under  a  statute  such  as  we  have,  the  naort- 
gagee  may  not  waive  his  security  and  sue 
on  the  debt  alone.  He  Is  first  required  to 
exhaust  the  mortgaged  property.  The  mort- 
gagor cannot  personally  be  called  upon  or 
compelled  to  pay  any  part  of  the  debt  se- 
cured by  mortgage,  until  sale  of  the  mort- 
gaged premises;  and  the  liability  which 
shall  then  accrue  against  him.  Is  a  liability 
to  pay  only  the  deficiency  which  shall  appear 
on  the  officer's  return.  His  liability  Is  con- 
tingent on  the  fact  that  a  sale  of  the  prop- 
erty shall  fail  to  satisfy  the  debt  and  costs. 
It  Is,  however,  argued  that  tbe  statute  an-  ■ 
tborlzes  only  a  single  decree  which  deter- 
mines the  amount  due,  provides  for  tbe  sale 
of  tbe  mortgaged  premises,  and  a  deficiency 
Judgment  over  against  the  persons  personal- 
ly liable  for  the  debt,  and,  therefore,  tbe 
Judgment  Is  but  one  Judgment,  and  tbe  stat- 
ute of  limitations  must  be  held  to  run  from 
the  time  of  Its  entry.  But  "there  was 
no  personal  Judgment  for  this  amount  nor 
was  there  anything  in  tbe  nature  of  a  per- 
sonal Judgment  beyond  the  mere  direction 
for  tbe  issuance  of  an  execution  in  tbe  event 
of  the  insufficiency  of  the  mortgaged  prop- 
erty to  pay  the  debt.  The  whole  matter  was 
contingent,  indefinite,  and  uncertain,  and,  so 
long  as  this  continued  to  be  the  case,  no 
effect  whatever  could  be  given  to  it"  Chnpin 
V.  Broder,  16  Cal.  403..  It  is  the  officer's  re- 
turn, which  makes  absolute  tbe  personal  li- 
ability that  was  before  conditional,  and 
liquidates  and  renders  certain  the  amotrat 
for  which  the  mortgogor  is  personally  liable. 
Biddel  V,  Brizzolara,  64  Cal.  354.  30  Pac.  609. 

Until  such  deficiency  is  ascertained,  and 
the  Judgment  therefor  docketed,  no  execution 
can  properly  issue  on  the  Judgment  nor  is 
the  Judgment  a  general  Hen  on  the  real  prop- 
erty of  the  defendants,  nor  can  It  be  enforced, 
so  far  as  any  personal  liability  or  money 
Judgment  against  them  is  concerned.  Rus- 
sell V.  Hank,  supra.  Hibl>erd  v.  Smith,  60 
Cal.  511.  "A  Judgment  without  tbe  right  of 
execution  to  enforce  it  is  really  no  Judg- 
ment"   Thompson  T.  Dale^  58  Minn.  3^  S8 
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N.  W.  1088.  Englnnd  y.  Lewis,  25  CaL  358. 
Tbe  Btatnte  of  limltatlonB  "be^ns  to  mn 
from  tbe  time  when  tbe  creditor  acquires 
a  full  and  perfect  right  to  prosecute  bis  de- 
mand. In  otber  words,  tbe  period  of  limi- 
tation is  to  be  computed  from  the  time  at 
which  the  right  of  entry  accrues,  or  at  which 
the  creditor  may,  legally,  commence  bis  ac- 
tion. If  tbe  contract  is  to  pay  money  at  a 
future  time,  tbe  statute  is  inoperative  until 
the  specifled  period  has  elapsed,  or  tbe  par- 
ticular event  has  happened;  or.  If  tbe  con- 
tract is  conditional,  until  the  condition  has 
been  performed."    Buswr II,  Limitations,  §  27. 

Here  tbe  contingency  upon  which  a  person- 
al judgment  could  have  been  had,  and  was 
authorized  against  tbe  defendants,  being  only 
that  there  is  a  deficiency  after  sale  of  the 
mortgaged  property ;  until  such  event  has  hap- 
pened, and  such  fact  is  ascertained,  no  lia- 
bility exists  against  tbe  defendants  personally 
on  the  judgment,  and  no  right  accrued  to 
plaintiff  to  prosecute  any  such  demand 
against  them.  Had,  therefore,  an  action  been 
brought  by  tbe  plaintifiF  against  tbe  defend- 
ants, on  the  judgment,  seeking  a  personal 
liability  and  a  money  judgment  thereon 
against  them,  foar  days  after  the  entering 
of  the  decree  of  foreclosnre,  and  a  plea  In 
abatement  had  bren  interposed  thereto  set- 
ting forth  tbe  fact  that  tbe  mortgaged  prem- 
ises had  not  been  sold,  and  from  tbe  very  na- 
ture of  things  could  not  have  been  sold,  with- 
in such  time,  and  that  It  bad  not  been  ascer- 
tained that  any  deficiency  existed,  and  hence 
no  personal  liability  had  accrued  against  the 
defendants  on  the  judgment,  we  see  no  rea- 
son why  such  plea  would  not  be  good.  As 
tbe  authorities,  under  statutes  like  ours,  bold, 
that  tbe  mortgagee  may  not  waive  his  se- 
curity and  sue  on  the  debt  alone,  but  that 
he  Is  required  to  first  exhaust  bis  security  be- 
fore he  is  in  position  to  make  and  enforce 
any  demand  against  tbe  mortgagor  personal- 
ly for  the  debt,  on  what  principle  may  it  be 
said  that  the  mortgagee,  after  he  has  changed 
the  evidence  of  his  Indebtedness  from  a  note 
to  a  judgment,  may  then  enforce  his  demand 
against  the  mortgagor  for  a  personal  liabil- 
ity, before  tbe  security  has  been  exhausted? 
We  are  of  tbe  opinion  that  the  trial  court 
erred  In  holding  that  the  action  was  barred. 

The  judgment  of  the  court  below  Is  re- 
versed, with  costs,  and  a  new  trial  granted. 

BARTCH,  a  J.,  and  McCABTY,  J.,  concur. 


(37  Colo.   66) 

WILLIAMS  et  al.  v.  BOARD  OP  COM'RS 

OF  ROUTT  COUNTY. 
•(Sopreme   Court   of  Colorado.    Feb.   5,   1906.) 

1.  HioHWATS— Establishment— CoNCLOsivK- 
NEsa  OF  Decision— Direct  Attack. 

Id  an  action  to  enjoin  the  obstruction 
of  a  pablic  road,  a  cross-complaint  attacking 
the  legality  and  validity  of  the  proceedings 
for  its  establishment  Is  a  direct  attack  on  the 
judgment  of  the  board  of  commissioners  for 
tts  estabiisbment 


2.  Pleadino— DranntBEB— AoinssioNa. 

A  general  demurrer  to  a  cross-complaint 
admitted  all  its  allegations  which  were  well 
pleaded. 

[Ed.  Note. — For  cases  in  point,  see  voL  89, 
Cent.  Dig.  Pleading,  {f  025-5201/^.] 

3.  HlOHWATS  —  ESTABUSHMKNT  —  NOTICE— 
SUPFICIENCT. 

A  notice  of  proceedings  for  the  establish- 
ment of  a  highway,  posted  more  than  a  mile 
from  the  proposed  route,  is  not  a  sufficient  com- 
pliance with  Mills'  Ann.  St.  S  3034.  requiring 
the  posting  of  notices  along  a  road  proposed 
to  be  established. 

[Ed.  Note. — For  cases  In  point,  see  vol.  25, 
Cent  Dig.  Highways,  (  64.] 

4.  SABtE— Pleadino. 

A  cross-complaint  attacking  proceedinns  for 
the  establishment  of  a  public  road  is  sufficient, 
where  it  alleges  that  one  of  the  notices  re- 
quired by  Jlills'  Ann.  St  §  3934,  to  be  posted 
in  the  most  public  places  along  the  road,  was 
posted  over  a  mile  from  the  nearest  point  of 
the  road,  though  it  does  not  allege  that  the  no- 
tices were  not  posted  in  the  moat  public  places. 

5.  Same. 

In  a  cross-complaint  attacking  the  validity 
of  proceedings  tor  the  establifhment  of  a  pub- 
lic road,  which  alleges  a  failure  to  post  the 
notices  of  the  proceedings  in  the  manner  re- 
quired by  Mills'  Ann.  St  g  3034,  it  is  not 
necessary  to  allege  fraudulent  purpose  in  fail- 
ing to  post  them,  or  that  parties  complaining 
did  not  see  or  read  them,  or  that  the  parties 
had  no  notice  of  the  proceedings. 

6.  Same— Conclusiveness  of  Decision. 

A  recital  in  a  decree  of  a  board  of  coun- 
ty commissioners  for  tbe  establishment  of  a 
highway  that  notices  were  duly  posted  according 
to  law  is  not  conclusive  when  a  direct  attack 
is  made  on  the  proceedings. 

7.  Equitt  —  Gbounds  of  Jubisdiction  — 
Remedt  at  Law. 

Parties  aggrieved  by  irregularities  in  the 
proceedings  of  a  board  of  county  commissioners 
for  tbe  establishment  of  a  highway  are  without 
remedy  at  law  by  appeal  or  certiorari. 

8.  Samk— Lacbes. 

A  party  who  at  all  times  objected  to  the 
establisbmrnt  of  a  road  through  her  premises 
under  proceedings  by  the.  county  board  Is  not 
guilty  of  laches,  precluding  her  from  having 
tbe  proceedings  vacated  by  a  court  of  equity. 

Appeal  from  District  Court,  Routt  Coun- 
ty; John  T.  Shumate,  Judge. 

Action  by  the  board  of  county  commis- 
sioners of  Routt  county  against  Mrs.  R.  P. 
Williams  and  others.  From  a  judgment  in 
favor  of  plaintiffs,  defendants  appeal  Re- 
versed. 

Henry  T.  Sale,  for  appellants.  O.  H. 
Pierce  and  Jacob  R.  Harding,  for  appellees. 

MAXWELL,  J.  The  board  of  county  com- 
missioners of  Routt  county,  plaintiff  below, 
filed  its  complaint  against  appellants,  seek- 
ing to  enjoin  them  from  obstructing  a  public 
road,  alleged  to  have  been  duly  laid  out,  es- 
tablished, opeped,  and  maintained  by  the 
board  for  the  use  of  the  public  over,  across, 
and  through  the  premises  of  appellant  Wil- 
liams. Defendants  specifically  denied  the  al- 
legations of  the  complaint,  and  by  a  cross- 
complaint  attacked  tbe  legality  and  validity 
of  the  proceedings  of  the  board  in  attempting 
to  establish  and  open  the  road.    A  general 


Digitized  by 


Google 


lllfli 


84  PACIFIC  REPORTER. 


(Colo. 


demnrrer  to  tbe  cross-complaint  was  ras- 
talned.  Tbe  appellants  elected  to  stand  bj 
tbeir  cross-complaint  Evidence  was  Intro- 
duced In  support  of  tbe  allegations  of  tbe 
complaint,  and  a  Judgment  was  rendered  by 
tbe  court  perpetually  enjoining  the  defend- 
ants, as  prayed  in  the  complaint,  and  for 
damages.  The  only  errors  assigned  are  based 
upon  the  ruling  sustaining  the  demurrer  to 
tbe  cross-compIalnt 

Counsel  for  appellee  concede  that  If  It 
should  be  held  tbat  the  cross-bill  Is  a  direct 
attack  on  the  proceedings  of  the  board,  re- 
sulting in  tbe  order  to  establish  and  open 
tbe  rond,  and  its  allegations  are  sufflclent 
to  avoid  tbe  decree,  tbe  cross-bill  stated  a 
cause  of  action,  and  tbe  general  demurrer 
should  have  been  overruled.  In  Hallack  v. 
Loft,  19  Colo.  74,  83,  &i  Pac.  508,  571,  tbia 
court  said :  "Tbe  right  to  attacic  a  Judgment 
for  Jurisdictional  inflrmlty.  or  for  fraud. 
Is  not  confined  to  tbe  complaint  It  extends 
as  well  to  tbe  answer  and  replication" — 
citing  cases.  And  also  in  Wilson  v.  Haw- 
thorne, 14  Colo.  530,  533.  24  Pac.  548,  549. 
20  Am.  St  Bep.  200 :  "Though  tbe  authori- 
ties are  somewhat  conflicting  upon  ques- 
tions of  this  kind,  we  think  tbat  tbe  better 
doctrine  is,  •  •  •  an  action  brought  up- 
on a  Judgment  pronounced  without  obtain- 
log  Jurisdiction  of  the  person  of  the  defend- 
ant may  be  defeated  by  a  proper  answer, 
under  a  system  of  procedure  allowing  equi- 
table defenses,  to  be  Interposed  In  all  dvU 
actions" — citing  cases.  To  the  same  eflTect 
also,  are  Du  Bols  v.  Clark,  12  Colo.  App. 
220,  65  Pac.  750;  Smith  v.  Morrill,  12  Colo. 
App.  23.1,  Ki  Paa  824;  Kcely  v.  East  Side 
I.  Co..  10  Colo.  App.  305,  65  Pac.  450;  Crip- 
l>en  v.  X.  Y.  Irr.  D.  Co.,  32  Colo.  447,  76 
Pac.  794.  Under  the  above  autborities,  tbe 
cross-complnint  was"  a  direct  attack  upon 
(be  Judgment  of  tbe  board.  Section  3934, 
.Mills'  Ann.  St.,  provides  inter  alia:  "It 
shall  be  tbe  duty  of  the  board  of  county  com- 
missioners ♦  •  ♦  to  cause  notice  to  be 
posted  in  three  of  tbe  most  public  places 
along  the  proposed  new  road,  at  least  five 
days  previous  to  the  day  flxed  for  tbe  view 
thereof,  giving  parties  in  Interest  notice 
that  at  tbe  time  flxed  by  tbe  board  of  county 
commissioners  tbe  viewers  so  appointed  will 
meet  at  tbe  point  designated  in  the  petition 
as  the  starting  point  of  sucb  road  to  attend 
to  their  duties  as  viewers." 

Counsel  for  appellee  concede  tbat  tbis  stat- 
ute must  be  strictly  construed,  and  that  ac- 
tual notice  will  not  take  tbe  place  of  the 
notice  provided  by  law.  Tbe  cross-complaint 
alleged,  in  substance:  Tbat  J.  B.  Male,  one 
of  the  viewers  appointed  by  the  board,  filed 
an  affidavit  in  the  office  of  tbe  county  clerk, 
stating  in  substance  tbat  he  bad  posted  no- 
tices, a  copy  of  wbtch  was  attached  to  his 
affidavit  at  the  following  places:  "One  on 
U  Long's  sliop,  one  on  Mrs.  B.  P.  Williams' 


gatepost  to  her  Middle  Creek  ranch,  and  one 
on  Henry  Myers'  fence,  each  being  in  a  pub- 
lic place  along  the  line  of  tbe  proposed  new 
road  and  within  the  county  and  state  afore- 
said." That  no  notice  was  ever  posted  on 
the  said  gatepost  of  Mrs.  R.  P.  Williams' 
Middle  Creek  ranch.  Tbat  Henry  Myers' 
fence,  mentioned  in  the  affidavit,  was  about 
a  mile  or  more  from  tbe  nearest  point  on 
tbe  proposed  new  road.  That  no  other  no- 
tices than  those  mentioned  in  tbe  affidavit 
were  posted.  For  some  undisclosed  reason, 
appellants'  counsel  In  bis  opening  brief  and 
argument  pays  no  attention  to  tbe  allegation 
that  no  notice  was  posted  on  the  gatepost  of 
Mrs.  R.  P.  Williams'  ranch,  but  in  his  reply 
brief  be  calls  our  attention  to  this  allegation. 

We  will  confine  our  discussion  to  tbe  ques- 
tion, wbetber  the  posting  of  a  notice  one 
mile  or  more  from  the  line  of  tbe  proposed 
new  road  Is  sucb  a  compliance  with  tbe 
statutory  requirements  as  would  give  tbe 
board  of  county  commissioners  authority  to 
proceed  under  tbe  provisions  of  tbe  statute 
quoted.  A  general  demurrer  admitted  the 
truth  of  the  material  allegations  of  the 
cross-complaint  which  were  well  pleaded. 
It  being  admitted  tbat  one  of  tbe  notices 
required  by  tbe  statue  to  be  posted  was  post- 
ed more  than  a  mile  from  tbe  proposed  new 
road,  it  would  seem  that  this  discussion 
should  end  at  tbis  point  for  tbe  reason,  as 
held  by  all  tbe  autborities,  a  notice  failing 
to  comply  with  the  statute  is  no  notice;  but 
counsel  contend  that  the  cross-complaint 
should  have  alleged  that  tbe  notice  posted 
on  the  Myers'  fence  was  not  posted  In  one 
of  tbe  most  public  places  along  the  line  of 
tbe  proposed  road,  and  that  the  distance  of 
more  than  one  mile  from  the  line  of  the  pro- 
posed road  was  an  Immaterial  variance. 
We  cannot  agree  with  either  proposition. 
Tbe  place  of  posting  tbe  notices  is  provided 
by  tbe  statute,  viz.:  "Tbe  most  public  places 
along  tbe  proposed  new  road."  Both  of 
these  elements  must  coexist  Tbe  lack  of 
one  Is  as  fatal  as  tlie  lack  of  the  other. 

Counsel  for  appellee  are  unfortimnte  in  the 
citation  of  Wbltely  v.  Platte  Co.,  73  Mo.  30. 
where  It  was  held  tbat  the  notice  was  fatally 
defective.  In  tbat  it  showed  that  tbe  notice 
bad  been  posted  at  three  places  along  tbe 
line  of  the  road,  instead  of  three  of  tbe  most 
public  places.  An  inspection  of  tbe  affidavit 
of  posting  In  this  case  shows  that  it  stutvs 
tbat  the  notices  were  posted  in  public  places, 
and  not  in  the  most  public  places.  A  notice 
posted  more  than  one  mile  from  tbe  nearest 
point  of  tbe  line  of  the  proposed  road  l.<i 
certainly  not  a  compliance  with  tbe  st-itii- 
tory  requirements  that  tbe  notices  sbould  Ik- 
posted  along  tbe  proposed  new  road.  Wt- 
thluk  tbe  adverb  "along,"  as  used  in  this, 
connection,  means  "by  the  side  of,"  "near" 
(Standard  Dictionary),  rather  than  ••tliroitjili" 
or  "by  tbe  length  of,"  a»  coutuuUed  by  ou  uii. 
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se]  for  appellee.  Our  conclusion  Is  that, 
where  it  appears  afBrmatlvely  tliat  one  of 
tlie  notices  was  posted  more  than  a  mile 
from  the  proposed  road,  such  notice  was  not 
posted  along  the  proposed  new  road,  that 
therefore  such  notice  was  fatally 'defective 
and  not  an  immaterial  variance,  and  for 
that  reason  the  hoard  of  county  commission- 
ers did  not  have  Jurisdiction  to  proceed.  The 
posting  of  the  required  notices  being  juris- 
dictional, a  strict  compliance  with  the  law 
being  required  to  confer  Jurisdiction  upon 
the  board  to  proceed,  it  Is  not  necessary  to 
allege  a  fraudulent  purpose  in  posting  or 
falling  to  post  the  notices,  or  that  parties 
complaining  did  not  see  or  read  them,  or  that 
the  parties  had  no  notice  of  the  proceedings. 

The  argument  of  counsel  to  the  effect,  that 
the  decree  of  the  hoard  is  conclusive,  and 
imparts  verity  by  reason  of  the  statement 
therein  that  the  required  notices  were  "duly 
posted  according  to  law,"  is  disposed  of  by 
our  conclusion  that  the  cross-complaint  was 
a  direct,  and  not  a  collateral,  attack  upon 
such  decree.  The  statute  under  which  this 
proceeding  was  had  does  not  provide  for  an 
appeal  from  the  action  of  the  board,  except 
by  one  who  is  aggrieved  by  the  award  of 
damages  made  by  the  viewers.  Certiorari 
would  afCord  no  remedy  under  the  facts  as 
disclosed  by  this  record,  for  the  reason  that 
the  record  made  by  the  board  showed  a  com- 
pliance with  the  statutory  requirements  con- 
ferring Jurisdiction  upon  the  board  to  pro- 
ceed, and,  as  the  record  sent  up  in  re^onse 
to  a  writ  of  certiorari  is  conclusive,  no 
relief  could  have  been  had  under  such  writ 
For  the  foregoing  reasons,  appellants  were 
without  remedy  at  law. 

There  Is  no  merit  in  the  contention  liiat 
the  allegatious  of  the  cross-complaint  disclose 
that  defendants  were  guilty  of  laches  and 
bad  faith,  and  for  that  reason  are  not  en- 
titled to  equitable  relief.  The  allegations  of 
the  pleadings  are  to  the  effect  that  defendant 
Williams  at  all  times  protested  against  and 
objected  to  the  opening  of  the  road  through 
her  premises;  that  when  plaintiff  proceeded 
to  open  the  road,  entered  upon  her  premises 
and  took  possession  of  the  same,  and  re- 
moved and  destroyed  her  fences,  she  caused 
the  same  to  be  replaced,  which  acts  upon 
the  part  of  defendant  Williams  are  the  basis 
of  the  complaint  upon  which  the  injunction 
was  granted  and  made  perpetual.  At  no 
time  did  she  consent  to  the  unauthorized 
and  unlawful  acts  of  plaintiff  In  this  case, 
but  at  all  times  objected  to  the  same.  The 
allegations  of  the  cross-complaint  are  in  our 
judgment  sufBclent  to  «ititle  defendants  to 
the  relief  prayed  for. 

The  court  erred  in  sustaining  the  demurrer 
to  the  cross-complaint,  for  which  reason  the 
judgment  must  be  reversed. 

Reversed. 

The  CHIEF  JUSTICE  and  GUNTEB,  J., 
concur. 


(36  Colo.  285) 
FIRST  NAT.  BANK  OF  DENVER  ▼.  BOARD 

OF  COM'RS  OP  MONTROSE  COUNTY. 
(Supreme   Court   of  Colorado.    Feb.   5,   1906.) 
Taxation— EQT7AI.IZATI0R  or  Assissments— 

Scope  of  Rei.iet. 

Const,  art  10,  §  438,  requires  taxes  to  be 
uniform  on  the  same  class  of  subjects  within  the 
territorial  limits  of  the  levying  authority. 
Mills'  Ann.  St.  §  .S769,  provides  that  property 
subject  to  taxation  shall  be  assessed  at  its 
full  cash  value.  Mills'  Ann.  St.  §  3839  et  seq., 
provide  for  the  correction  of  erroneous  assess- 
ments on  a  petition  describing  the  property 
claimed  to  be  erroneously  assessed,  the  sum 
at  which  it  is  assessed,  its  trne  cash  value, 
and  the  amount  of  a  fair  assessment  as  com- 
pared with  like  property.  They  further  pro- 
vide that  the  board  of  county  commissioners 
shall  hear  the  testimony  and  grant  or  refuse 
the  prayer  of  the  petition.  An  appeal  to  the 
district  court  is  authorized,  and  the  board 
or  court  is  required,  in  considering  the  petition, 
to  be  governpd  by  the  values  based  upon  other 
assessable  property.  Held  that,  where  an  in- 
equality exists  in  the  assessment  of  property 
within  a  county,  an  owner  of  property  dis- 
criminated against  is  entitled  to  a  correction 
of  his  assessment,  although  such  relief  neces- 
sitates the  reduction  of  the  valuation  of  his 
property  below  its  true  cash  value. 

Errtfr  to  District  Court,  Montrose  County ; 
Theron  Stevens,  Judge. 

Proceedings  by  the  First' National  Bank  of 
Denver  against  the  board  of  county  commis- 
sioners of  the  coimty  of  Montrose.  From  a 
judgment  dismissing  an  appeal  from  an  order 
of  the  board  of  county  commissioners  deny- 
ing relief,  petitioner  brings  error.    Reversed. 

This  is  a  proceeding  instituted  under  Acts 
1889,  p.  24  (section  3839  et  seq..  Mills'  Ann. 
St),  to  correct  an  erroneous  and  unjust  as- 
sessment upon  certain  described  real  prop- 
erty situate  in  the  town  of  Montrose,  in 
Montrose  county,  Colo.,  for  the  years  1897 
and  1888.  The  petition  alleges.  Inter  alia, 
that  the  tax  demanded  is  unjust  excessive, 
and  erroneous,  because  the  same  Is  based  on 
an  excessive  valuation,  not  uniform  with  that 
of  other  property  In  the  county,  and  sets  forth 
In  detail,  as  the  statute  requires,  the  sum  at 
which  each  parcel  of  property  Is  assessed, 
its  true  cash  value,  and  what  was  a  fair  as- 
sessment thereof  compared  with  other  like 
property.  From  the  order  of  the  board  of 
county  commissioners  denying  the  petition,  an 
appeal  was  taken  to  the  district  court  On 
the  trial  in  the  district  court  the  petitioner 
offered  to  prove  that  the  property,  real  and 
personal,  including  ditch  and  railroad  prop- 
erty within  the  county,  outside  of  the  town 
of  Montrose,  was  generally  valued  for  as- 
sessment at  less  than  from  15  to  33%  per 
cent  of  its  real  cash  value.  In  sustaining  the 
objections  to  the  introduction  of  this  evi- 
dence, tlie  court  said:  "The  objections  to  the 
introduction  of  the  evidence  offered  are  sus- 
tained for  the  reason  that  it  Is  conceded  by 
the  petitioners  that  the  valuation  fixed  by 
the  assessor  on  the  property  is  not  in  excess 
of  its  full  cash  value,  and  Is  not  higher  ma- 
terially than  the  bnsls  fixed  for  the  valuation 
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of  like  property  In  the  town  of  Montrose  sim- 
ilarly situated.  The  petitioner  asks  that  the 
*valaatlon  fixed  by  the  assessor  be  reduced, 
and  In  the  opinion  of  the  court,  neither  this 
court  nor  any  other  court  has  the  power  to 
say  that  an  officer  may  disregard  the  plain 
provisions  of  the  law  relative  to  bis  duty, 
much  less  to  issue  a  mandate  requiring  such 
officer  to  disobey  the  law,  and  for  that  rea 
son  the  appeal  will  be  dismissed."  From  the 
Judgment  of  dismissal  this  writ  of  error  Is 
prosecuted. 

F.  D.  Cntlin  and  Chnrles  J.  Hughes,  Jr., 
for  plaintiff  in  error.  John  Gray,  for  defend- 
ant in  error. 

GODDARD,  J.  (after  stating  the  facts). 
The  question  presented  for  consideration 
is  whether  an  unjust  and  uneqnal  valnatlon 
of  proi)erty  for  taxation  can  be  rectified  in 
the  manner  provided  by  the  statute  above 
referred  to,  when  it  appears  that  such  valu- 
ation Is  disproportionate  and  excessive  as 
compared  with  the  valuation  of  other  prop- 
erty in  the  county,  notwithstanding  such  re- 
lief necessitates  the  reduction  of  the.  valu- 
ation below  the  true  cash  value  of  the  prop- 
erty so  assessed.  .That  such  a  result  Is  In- 
tended by  the  plain  language  of  the  statute 
we  think  admits  of  no  doubt.  It  provides 
that  the  petitioner  shall  describe  the  prop- 
erty claimed  to  be  unjustly  and  erroneously 
assessed,  the  sum  at  which  it  Is  assessed. 
Us  true  cash  value,  and  state  what  Is  a  fair 
assessment  compared  with  other  like  prop- 
erty. It  further  provides  that  the  board  of 
county  commissioners  shall  hear  all  testimony 
that  may  be  produced,  and  grant  or  refuse  the 
prayer  of  the  petition,  in  whole  or  In  part 
as  may  seem  Just  and  proper,  and  provides 
for  an  appeal  from  the  decision  of  the  board 
to  the  district  court  of  the  county  where  said 
property  Is  assessed.  Section  3  provides  that: 
"The  board  or  district  court  In  the  considera- 
tion of  such  petition,  shall  be  governed  by 
the  values  fixed  upon  other  assessable  prop- 
erty, similarly  situated,  in  such  county  for 
the  purposes  of  taxation."  Laws  1889,  p.  2.5. 
It  Is,  therefore,  the  manifest  purpose  of  the 
.statute  to  insure  a  compliance  with  the  funda- 
mental rule  of  uniformity  that  secures  a  Just 
valuation  for  taxation  of  all  the  property, 
real  and  personal,  and  to  prevent  the  willful 
violation  by  the  taxing  officers  of  the  mandate 
of  section  438,  art.  10.  of  the  Constitution, 
which  enacts  that:  "All  taxes  shall  be  uni- 
form upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying 
the  tax,  and  shall  be  levied  and  collected  un- 
der general  laws,  which  shall  prescribe  such 
regulations  as  shall  secure  a  Jiist  valuation 
for  taxation  of  all  property,  real  and  person- 
al." While  it  is  true  that  section  3709,  Mills' 
Ann.  St.,  provides  that  all  property  subject 
to  taxation  shall  be  assessed  at  Its  full  cash 
value,  yet  If  the  assessor,  or  other  taxing  of- 
ficer, systematically,  or  Intentionally,  violates 


this  rule  and  uniformly  assesses  the  property 
in  his  county  at  less  than  its  cash  value,  be 
may  not  discriminate  against  other  taxpay- 
ers or  species  of  property  by  adopting  a 
higher  valuation,  though  In  doing  so  be  codq- 
plies  with  the  rule  prescribed  In  the  statute. 
It  is  well  settled  that  such  discrimiuatioh  will 
not  be  permitted,  although  to  rectify  the 
wrong  necessitates  a  reduction  of  the  assess- 
ment below  that  prescribed  by  the  statute. 
In  other  words,  ttie  rule  of  uniformity,  as 
prescribed  in  the  Constitution,  will  t>e  ea- 
forced,  although  it  involves  In  some  partic- 
ular instance  a  departure  from  the  letter  of 
the  statute.  Taylor  v.  Louisville,  etc.,  K.  B. 
C!o.,  88  Fed.  364,  31  C.  C.  A.  637;  Chicago, 
etc.,  Co.  V.  Boone  County,  44  111.  242 ;  Bureau 
County  V.  Chicago,  etc.,  Co.,  44  III.  220; 
Randell  v.  Bridgeport,  63  C^onn.  321.  28  Atl. 
623;  Chicago,  etc.,  Co.  v.  Board,  64  Kan. 
781,  39  Pac.  1039;  Cocheco  C!o.  v.  Strafford, 
61  N.  H.  456;  Ex  parte  Ft  Smith  &  Van 
Buren  Bridge  Co.,  62  Ark.  461,  36  S.  W.  1060; 
People  ex  rel.  y.  Carter,  109  N.  Y.  670,  17 
N.  E.  222;  People  ex  rel.  v.  Ganley  et  aL 
(Sup.)  8  N.  T.  Sup.  663 ;  Manchester  Mills  t. 
City  of  Manchester,  57  N.  H.  809. 

As  was  said  in  Chicago  Co.  t.  Boone  Co., 
supra:  "It  cannot  be  that  one  portion 
of  the  taxpayers  in  a  county,  owning  taxable 
property*  shall  be  required  to  pay  more  tax- 
es in  proportion  to  Its  value,  no  matter  bow 
they  may  be  ascertained,  than  another  por- 
tion in  the  same  county.  If  the  assessors, 
regardless  of  the  strict  injunction  of  the  law. 
sboli  place  a  value  upon  property  far  below 
Its  real  cash  value,  and  such  a  practice  goes 
on  unchallenged,  and  is  recognized  by  the  au- 
tborlties  wbo  have  special  charge  of  the 
revenue  of  the  state,  that  misconduct  must 
also  coiitalu  within  itself  the  great  and  or- 
dinal principle  of  uniformity."  In  Rnndell 
V.  Bridgeport,  supra,  an  appeal  was  taken 
from  the  action  of  a  board  of  eqnalizatioD. 
The  court  found  as  a  fact  that  it  had  been 
the  uniform  rule  of  the  board  of  assessors 
and  the  board  of  relief  to  value  all  property 
for  the  purpose  of  taxation  at  one-half  of  Its 
fair  morket  value,  and  found  that  the  plain- 
titTs  property  was  assessed  at  its  full  market 
value,  as  the  statute  required.  The  Supreme 
Court  held  that  the  complainant  was  entitled 
to  have  bis  assessment  reduced  to  conform  to 
the  valuation  of  other  property,  notwith- 
standing the  statute  provided  that  all  prop- 
erty should  be  assessed  at  Its  true  value. 
Speaking  to  this  point  the  court  said:  "Prac- 
tically the  only  way  to  redress  the  wrong  Is 
to  reduce  the  assessment,  and  that  mokes  the 
court  seem  to  disregard  the  statute,  while  If 
the  wrong  Is  not  redressed,  .there  is  a  denial 
of  Justice,  and  the  court  practically  ignores 
tbe  statute  giving  an  aggrieved  party  an  ap- 
peal, and-  practically  ignores  the  statute 
which  provides  that  'said  court  shall  have 
iwwer  to  grant  such  relief  as  shall  to  justice 
and  equity  appertain.'  Thus  we  ore  in  a 
dilemma.     If  we  choose  one  horn  of  it,   a 
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public  Btdtute  Is  violated,  not  so  mncb  by 
tlio  court  as  by  the  town,  but  by  an  apparent 
approval  of  tbe  court  as  to  one  individual, 
and  that  by  express  command  of  another  stat- 
ute and  by  tbe  dictates  of  justice.  If  we 
take  the  other  horn,  the  court  Itself  violates 
a  remedial  statute,  and  becomes  in  a  measure 
a  party  to  the  wrongdoing.  Under  the  clr- 
cnmstances,  we  do  not  hesitate  to  choose  the 
former  and  redress  the  wrong." 

We  think  It  was  tbe  plain  intent  and  pur- 
port of  the  statute  of  1887  to  provide  a  pro- 
-cedure  by  which  the  same  relief  might  be  af- 
forded where  the  taxing  power  adopts  a 
general  rule  or  ratio  of  assessment  In  disre- 
gard of  the  mandate  of  section  37C9  and  de- 
parts from  such  ratio  In  a  particular  case  to 
the  Injury  of  a  taxpayer.  If,  therefore,  the 
conditions  existed  as  alleged  in  the  petition 
in  Montrose  county,  and  there  was  a  lack 
of  nntformlty  and  equality  In  tbe  taxation 
of  property  "within  the  territorial  limits  of 
the  authority  levying  the  tax,"  the  petitioner 
bad  a  right  to  show  such  fact,  and,  if  shown, 
tbe  right  to  have  tbe  relief  contemplated  in 
tbe  statute,  and  the  trial  court  erred  In  sus- 
taining the  objections  to  tbe  evidence  ottered. 

The  judgment  Is  therefore  reversed,  and 
tbe  cause  remanded. 

Reversed. 

GABBERT,  O.  X,  and  BAILBT,  J.,  concur. 


(36  Colo.  231) 

CITIi  OF  COLORADO  SPRINGS  v.  BOARD 

OP  COM'RS  OF  FREMONT  COUNTY. 
(Supreme   Court   of   Colorado.    Feb.  5,   1906.) 
Taxation— Pbopebtt  Liable— Lands  of  Mu- 

NICtPALITT. 

Under  Const,  art.  10,  f  4,  and  1  Mills' 
Ann.  St.  i  i*!!).  exempting  the  property  of  a 
city  from  taxation,  lands  acquired  by  a  city 
for  water  right  purposes  were  not  liable  to 
taxation  by  a  county,  thouRb  they  were  sit- 
uated without  tbe  city,  and  within  the  county, 
and  had  ceased  to  be  used  for  municipal  pur- 
poses. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; M.  S.  Bailey,  Judge. 

Action  by  the  board  of  commissioners  of 
the  county  of  Fremont  against  tbe  city  of 
Colorado  Springs  to  have  taxes  levied  on 
certain  property  of  defendant.  FYom  a 
judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

J.  W.  Sheofor  and  William  C.  Robinson, 
tor  appellant.  J.  H.  Maupin  and  Waldo  & 
Dameron,  for  appellee. 

GUNTER,  J.  Appellant,  the  city  of  Colo- 
rado Springs,  purchased  certain  lands  and 
an  Irrigating  ditch  and  water  rights  used 
therewith.  Tbe  purpose  of  the  purchase  of 
tbe  lands  was  to  procure  the  water  rights, 
and  thereby  to  Increase  the  supply  of  water 
for  domestic  purposes  of  appellant  city.  The 
system  of  waterworks  furnishing  this  sup- 
ply of  water,  thus  to  be  supplemented,  was 


owned  by  appellant.  After  the  purchase  of 
the  lands  the  water  rights  were  disconnected 
therefrom,  and  the  point  of  diversion  chan- 
ged. After  such  severance  the  lands  were 
leased  by  appellant  to  neighboring  ranchmen. 
They  were  not  thereafter  nsed  for  municipal 
purposes.  These  lands  are  in  tbe  county 
of  Fremont  Tbe  city  of  Coloradb  Springs  is 
In  tbe  county  of  EI  Paso.  Tbe  lands  were 
assessed  for  taxation,  and  taxes  levied  there- 
on, by  tiie  authorities  of  Fremont  county. 
The  present  action  was  brought  to  have 
certain  taxes  levied  under  said  proceedings 
declared  void,  and  to  enjoin  tbe  county  au- 
thorities from  subjecting  the  land  to  taxa- 
tion. The  facts  appear  from  tbe  pleadings 
and  an  agreed  statement.  The  defendant 
board,  appellee,  had  judgment  below  dismiss- 
ing tbe  action.    Therefrom  Is  this  appeal. 

It  Is  conceded  that  the  question  decisive 
of  this  review  Is:  Were  the  lands  so  held 
and  so  used  subject  to  taxation?  This  ques- 
tion is  determined  by  section  4,  art.  10,  of 
our  Constitution,  wblch  reads:  "The  prop- 
erty, real  and  personal,  of  tbe  state,  counties, 
cities,  towns  and  other  municipal  corpora- 
tions, and  public  libraries,  shall  be  exempt 
from  taxation."  Mills'  Ann.  St.  vol.  1,  {  439. 
In  harmony  with  this  constitutional  pro- 
vision the  Legislature  enacted:  "Tbe  follow- 
ing class  of  property  shall  be  exempt  from 
taxation,  to  wit:  •  »  •  Third.  The  prop- 
erty, real  and  personal,  of  the  state,  counties, 
cities,  towns  and  other  municipal  corpora- 
tions, and  public  libraries."  Mills'  Ann.  St. 
vol.  2,  S  37(16.  If  tbe  exemption  from  taxa- 
tion provided  by  the  Constitution  is  effec- 
tive— that  is,  if  the  section  quoted  therefrom 
means  what  It  expressly  says — It  Is  the  end 
of  this  matter.  No  question  Is  made  as  to 
the  right  of  the  city  to  purchase  and  bold 
these  lands.  Further,  express  authority  Is 
given  by  the  Legislature  for  such  purchase 
and  holding.  "Incorporated  towns  and  cities 
shall  have  power  to  purchase  water  and  wa- 
ter rights  for  tbe  purpose  of  supplying  such 
towns  and  cities,  and  tbe  inhabitants  thereof, 
with  water.  In  all  cases  where  condemna- 
tion would  lie  to  obtain  tbe  same  tmder 
sub-division  73  of  section  14,  chapter  1U9, 
of  the  General  Statutes  of  Colorado,  and 
when  deemed  necessary  and  proper  the 
board  of  trustees  or  city  council  of  such 
town  or  city  may  purchase  and  hold  the  lands 
with  which  said  water  right  Is  connected, 
whether  the  same  be  within  or  beyond 
the  corporate  limits  thereof.  •  •  •  The 
right  to  retain  and  hold  water  rights,  or 
such  lands  and  water  rights  as  may  have 
heretofore  have  been  purchased  by  any  town 
or  city  in  this  state  for  the  purpose  of  pro- 
viding water  for  the  use  thereof,  or  that  of 
its  inhabitants.  Is  hereby  given,  and  ratified 
and  confirmed  to  such  town  or  city."  3 
Mills'  Ann.   St.  Rev.  Supp.  {$  45iOa,  4o40c. 

To  sum  up:  The  city  owns  and  Is  entitled 
to  hold  these  lands.  They  are  property  real 
of  the  mtmldpal   corporation,   the  city   of 
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Colorado  Springs.  According  to  the  express 
language  of  tbe  Constitution,  tbere  Is  but 
one  condition  essential  to  their  exemption 
from  taxation,  and  that  is  ownership  by  tbe 
dty.  This  condition  is  satisfied  by  tbe  ad- 
mitted facts  herein.  We  think  the  property 
exempt  from  taxation,  and  that  tbe  lower 
court  erred  in  ruling  otherwise.  In  Spring- 
Tllle,  a  Municipal  Corporation,  v.  Johnson,  10 
Utah,  351,  37  Pac.  577,  It  was  claimed  that  a 
body  of  lands  owned  by  the  city,  and  not 
used  for  any  corporate  purpose,  was  subject 
to  taxation  for  county  and  territorial  pur- 
poses. It  was  contended  that  aside  from 
the  implied  exemption  of  tbe  lands  from  taxa- 
tion, because  tbe  municipality  owning  It  was 
a  part  of  tbe  state  in  the  exercise  of  a  limit- 
ed portion  of  the  power  of  tbe  state,  it  was 
expressly  exempt  under  tbe  following  stat- 
ute: "All  property  situate  In  this  territory 
is  taxable,  except  •  *  •  property  owned 
by  this  territory,  or  any  county,  city  or 
school  district"  Tbe  court  held  tbe  land 
expressly  exempt  under  tbe  statute,  saying: 
"In  this  case  the  exemption  from  taxation 
of  the  property  of  cities  Is  so  clear  and  ex- 
pressive that  there  would  seem  to  be  no  room 
for  any  doubt  or  necessity  of  resorting  to 
any  rule  of  construction.  Tbe  exemption  Is 
absolute  and  depends  upon  no  condition  but 
ownership  by  tbe  city."  See,  also,  Stute 
Prosecutor  v.  Conover.  Tax  Collector,  63  N. 
J.  I^w,  191,  42  Atl.  838. 

Tbe  Judgment  will  be  reversed,  with  Instruc- 
tions to  tbe  lower  court  to  enter  up  Judg- 
ment for  the  plaiptift  as  prayed  In  its  com- 
plaint 

Judgment  reversed  en  banc;  all  tbe  Jus- 
tices concurring. 


(33  Mont  483) 

BUCKLET  T.  McDONAT.D. 
(Supreme  Court  of  Montana.    Feb.   10,   1000.) 

1.  ELKCTIONS— CONTBST— BOBDBN    OF    PROOF. 

W'h<"re  the  contestant  in  an  election  con- 
test chnllpnKPd  the  eliRibility  of  thp  contestpe 
on  the  ground  thnt  he  was  an  ali<>n,  the  burdpn 
was  on  contpstant  to  prove  the  fact  of  alienage 
by  a  preponderance  of  evidence. 

(Ed.   Note. — For  cases   in   point,   see   vol.   18, 
Cent  Dig.  Elections,  §  2S(i.] 

2.  Citizens— Evidence  of  CinzEwsniP— Pre- 
sumptions. 

Where  it  was  shown  that  one  resided  in 
MasnacbuKetts  there  wns  a  presumption  that 
he  was  a  citizen  of  the  United  States,  especially 
where  it  appeared  that  he  was  an  officer  in 
the  United  States  nierohnnt  marine  service; 
Rev.  St  U.  8.  S  41.'?t  [U.  S.  Comp.  St  1901,  p. 
28031,  providing  that  all  officers  of  vessels  of 
the  United  States  must  be  citizens  of  tbe 
United  States. 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 
Cent  Dig.  Citizens,  {  17.] 

3.  Samb— Chu-dbbn  of  Citizens. 

Rev.  St  IT.  S.  i  1993  [U.  S.  Comp.  St 
1901,  p.  12G81,  provides  that  all  children 
bom  out  of  the  jurUdiction  of  the  United  States, 
whose  fathers  were  at  the  time  of  their  birth 
citixens  of  the  United  States,  are  citizens  tber*- 


of,  and  the  fourteenth  amendment  to  the  federal 
Constitution  declares  that  all  persona  bom  or 
naturalized  in  tbe  United  States  and  subject 
to  the  jurisdiction  thereof  are  citizens  of  the 
United  States.  Held,  that  the  Constitution 
is  merely  declarative  of  existing  rights,  and 
under  the  statute  a  child  bom  in  a  forego 
country,  hut  whose  father  was  at  the  time 
of  his  birth  a  citizen  of  the  United  States,  is 
a  citizen  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10; 
Cent  Dig.  Citizens,  {f  S-10.] 

Appeal  from  District  Court,  Cbotean  Coun- 
ty:  J.  B.  Leslie,  Judge. 

Election  contest  by  John  Budcley  against 
Frank  McDonald  over  the  office  of  sheriff  of 
Choteau  county.  From  a  Judgment  In  favor 
of  contestec,  tbe  contestant  appeals.  Af- 
firmed. 

W.  S.  Towner  and  Thos.  R  Brady,  fur  ap- 
pellant Geo.  H.  Stanton,  Jos.  A.  McDonoogb 
and  Cbas.  N.  Pray,  for  respondent 

BRANTLY,  C.  J.  This  appeal  Is  from 
a  Judgment  rendered  in  an  election  contest 
luvolviug  tbe  title  to  tbe  ofllce  of  sbertff 
of  Choteau  county.  At  the  general  election 
in  tbe  year  10U4,  the  appellant  and  respond- 
ent were,  respectively,  tbe  candidates  of 
tbe  Democratic  and  Republican  Parties  for 
tbe  olBce  in  question.  Tbe  api>ellaat  re- 
ceived 1,053  and  tbe  respondent  1,305  votes, 
as  was  shown  by  the  official  canvass.  Tbe 
respondent  having  received  a  certificate  of 
election,  tbe  contest  was  instituted  by  tbe 
appellant  under  sections  2010  et  seq.  of  tbe 
Code  of  Civil  Procedure.  Tbe  ground  of  tbe 
contest  is  that  the  respondent  was  on  Novem- 
ber 8,  1004,  tbe  date  of  the  election,  ineligible 
to  hold  the  ofllce.  In  that  be  was  not  at  that 
time  a  citizen  of  the  United  States,  and  that 
be  was  not  such  at  the  date  of  tbe  commence- 
meut  of  tbe  contest;  be  baving  been  born 
In  a  foreign  country  and  not  baving  become 
naturalized  uuder  tbe  laws  of  tbe  United 
States.  UjKiu  an  Issue  made  upon  this  al- 
legation, the  district  court  found  for  re- 
si>oudeut  Upon  tbe  record  before  us  It  Is 
doubtful  whether  tbe  merits  of  the  a|>peai 
should  be  considered,  for  tbe  reason  that  it 
does  not  appear  that  formal  Judgment  has 
been  entered  In  the  case,  or.  If  such  Is  the 
fact,  thnt  It  Is  Incorporated  In  tbe  Judgment 
roll.  What  purports  to  be  tbe  Judgment  la  in 
fact  the  opinion  of  tbe  district  Judge  embody- 
ing bis  views  as  to  what  persons  are  citl- 
F.eus  of  the  United  States,  witb  a  citation  of 
autliorltles.  It  is  not  in  the  form  of  a  Judg- 
ment Since,  however,  its  concluding  para- 
graph declares  the  respondent  entitled  to 
tbe  ofllce  and  to  recover  bis  costs,  tbe  parties 
seem  to  have  treated  it  as  tbe  formal  Judg- 
ment. No  point  is  made  by  tbe  respondent 
In  this  regard.  We  therefore  take  the  rec- 
ord as  It  is  and  determine  tbe  question  pre- 
sented upon  Its  merits.  It  Is  doubtful,  alsa 
whether  the  complaint  states  a  cause  of  ac- 
tion. We  shall  not  pause  to  consider  wbetb- 
er  It  does  or  not 
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Tb«  district  conrt  made  no  fonnal  flndlngs. 
In  tbe  opinion  filed  by  the  Judge  be  makes 
this  remark;  "It  Is  sufficient  to  say  that 
tbe  preponderance  of  tbe  evidence  In  this 
case  warrants  tbe  finding  of  fact.  If  tbe  fact 
of  the  nativity  of  con'testee  can  be  definitely 
found  from  tbe  evidence,  that  be  was  bom 
on  Prince  E^dward  Island  and  without  the 
Jurisdiction  of  tbe  United  States."  We  are 
of  tbe  opinion  that  this  statement  does  not 
amount  to  a  finding  of  fact,  as  Is  claimed 
by  appellant,  because,  if  tbe  phrase,  "if  the 
fact  of  the  nativity  of  contestee  can  be  defi- 
nitely found  from  tbe  evidence,"  indicates' 
anything,  it  Indicates  a  conviction  that  tbe 
evidence  Is  not  sufficient  to  warrant  a  finding 
one  way  or  tbe  other  upon  this  point  If 
this  be  the  correct  view  of  the  meaning  of 
the  learned  Judge,  tbe  respondent  was  en- 
titled to  Judgment ;  for,  tbe  appellant  having 
challenged  tbe  eligibility  of  respondent  on 
the  ground  that  be  is  an  alien,  the  burden 
was  upon  him  to  prove  the  fact  of  his  alien- 
age by  a  preponderance  of  tbe  evidence,  and 
If,  upon  tbe  whole  case,  be  did  not  sustain 
tbe  burden,  the  decision  and  Judgment  should 
have  been  against  his  contention.  We  are  of 
tbe  opinion  that  tbe  evidence  was  not  suffi- 
cient to  support  a  finding  that  the.  respondent 
Is  of  foreign  birth.  But,  be  this  as  It  may, 
tbe  court  based  its  decision  and  Judgment  up- 
on tbe  fact  which,  It  Is  apparent  it  found 
tiom  the  evidence  that  at  the  time  of  the 
respondent's  birth,  In  1872,  bis  father  was  a 
resident  of  Boston,  Mass.,  and  continued  to 
reside  there  until  he  died,  in  1893,  and  was 
also  a  captain  in  tbe  merchant  marine  serv- 
ice of  tbe  United  States.  This  fact  having 
been  found.  It  was  concluded  that  the  son, 
who  came  or  returned  to  the  United  Stntes 
from  Prince  Edward  Island,  where  he  siwnt 
the  early  years  of  his  life,  at  tbe  age  of  15, 
and  has  resided  here  since.  Is,  under  the  law, 
a  citizen  of  the  United  States,  whether  born 
on  Prince  Edward  Island  or  upon  tbe  soli 
of  the  state  of  Massachusetts.  Whether  this 
conclusion  is  correct  is  the  question  sub- 
mitted for  decision. 

The  residence  of  tbe  father  being  found  to 
have  been  In  Boston,  Mass.,  tbe  presumption 
must  be  indulged  that  be  was  a  citizen  of  tbe 
United  States.  Garfield  M.  &  M.  Ck>.  T.  Ilam- 
mer,  6  Mont  53,  8  Pac.  153;  7  Cya  p.  147, 
and  cases  cited.  And  this  presumption  is 
strengthened  by  tbe  fact  that  be  was  a  cap- 
tain in  tbe  merchant  marine  service;  for, 
under  the  law,  being  an  officer  of  a  vessel  en- 
gaged In  tbe  commerce  of  the  United  States, 
he  must  have  been  a  citizen  of  tbe  United 
States  (Rev.  St  U.  S.  {  4131  [U.  S.  Comp.  St 
1001,  p.  2803]).  What  then,  is  tbe  status  of 
tbe  son  under  tbe  provisions  of  tbe  fourteenth 
amendment  to  tbe  C!onstitutlon  of  tbe  United 
States  and  the  acts  of  Congress?  Section 
1003,  nev.  St  U.  S.  [U.  S.  Comp.  St  1001,  p. 
1208].  provides :  "All  children  heretofore  boi-n 
or  hereafter  bora  out  of  tbe  limits  and JurUdlo- 


tlon  of  the  United  States,  whose  fathers  were  or 
may  t>e  at  the  time  of  their  birth  citizens  there- 
of, are  declared  to  be  citizens  of  tbe  United 
States,  but  the  rights  of  citizenship  shall  not 
descend  to  children  whose  fathers  never  re- 
sided in  the  United  States."  This  is  an  ex- 
press declaration  of  Congress  fixing  the 
status  of  children  born  in  foreign  countries 
whose  fathers  were  at  the  time  of  their  birth 
citizens  of  the  United  States ;  and  this  must 
be  held  conclusive  of  the  rights  of  respondent 
In  this  case,  unless  tbe  fourteenth  amendment 
to  tbe  Constitution  of  tbe  United  States, 
wherein  It  Is  declared  that  "all  persons  born 
or  naturalized  In  tbe  United  States,  and  sub- 
ject to  tbe  Jurisdiction  thereof,  are  citizens 
of  the  United  States  and  of  the  state  wherein 
they  reside,"  declares  otherwise.  A  casual 
reading  of  this  declaration  would  lead  to  tbe 
conclusion  that  it  is  exclusive  as  a  definition 
of  citizenship,  and  that  only  persons  bom  or 
naturalized  in  tbe  United  States  and  subject 
to  the  Jurisdiction  thereof  are  entitled  to  the 
rights  of  citizenship.  This  portion  of  the 
amendment  was  considered  by  tbe  Supreme 
Court  of  tbe  United  States  In  the  case  of 
United  States  t.  Wong  Kim  Ark,  160  U.  S. 
640,  18  Sup.  Ct  456,  42  L.  Ed.  800,  and  its 
general  scope  and  meaning  declared.  It  Is 
there  pointed  out  that  It  is  to  be  Interpreted 
as  declaratory  of  the  rights  existing  under 
the  law  at  the  time  of  its  adoption  and  as 
affiraitlve  of  them,  and  that  It  has  no  ap- 
plication to  acquisition  of  citizenship  by 
birth  In  foreign  lands  of  parents  who  were 
American  citizens.  The  court  said:  "This 
sentence  of  tbe  fourteenth  amendment  is 
declaratory  of  existing  rights,  and  affirmative 
of  existing  law,  as  to  each  of  tbe  qualifica- 
tions therein  expressed,  iMra  In  the  United 
States,'  'naturalized  In  tbe  United  States,'  and 
'subject  to  the  jurisdiction  thereof,'  In  short, 
as  to  everything  relating  to  the  acquisition  of 
citizenship  by  facts  occurring  within  the 
limits  of  the  United  States.  But  it  has  not 
touched  the  acquisition  of  citizenship  by  t>e- 
Ing  born  abroad  of  American  parents,  and  has 
left  that  subject  to  be  regulated,  as  It  bad  al- 
ways been,  by  Congress.  In  tbe  exercise  of  tbe 
power  conferred  by  the  Constitution  to  estab- 
lish a  uniform  rule  of  naturalization."  This 
statement  of  tbe  court  was  not  altogether 
pertinent  to  tbe  case  before  It  for  decision, 
but  tbe  whole  subject  of  citizenship  is  elabor- 
ately discussed,  with  a  review  of  all  the  de- 
cided cases  upon  tbe  subject  by  tbe  American 
and  English  courts  and  the  decisions  of  the 
State  Department  and  we  are  of  tbe  opin- 
ion that  Its  conclusion  must  he  considered 
as  an  authoritative  one. 

Tbe  Judgment  of  tbe  district  court  was 
tberefore  correct,  and  must  be  affirmed. 

Affirmed. 

nOLLOWAT,  J.,  concurs. 

MILP.UnX.  J.  The  definition  of  citizen  to 
the  federal  Coustitutiuu  bciuj;,   I   thiuk,  so 
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simple  and  easily  understood,  and  the  opin- 
ions of  the  federal  Supreme  Court,  of  tiie 
federal  State  Department  (under  Internation- 
al law),  and  of  text-writers  being  so  numer- 
ous and  labored,  and  to  me  confusing,  I  hesi- 
tate to  express  an  opinion  at  this  time  as  to 
wbat  constitutes  citizensbip.  I  therefore  con- 
tent myself  with  merely  concurring  in  the  re- 
sult reached,  without  concurrence  In  the 
opinion. 

(33  Moot.  464) 

NORD  T.  BOSTON  &  M.  CONSOL.  COPPER 

&  SILVER  MINING  CO. 
(Supreme  Court  of  Montana.    Feb.   10,  1000.) 

1.  New    Trial— Pbocef.dinos  —  Statement- 
Preparation  AND  Services— Extension  of 

7lME 

Under  Code  Civ.  Proc.  f  1897,  amended 
by  Laws  1903.  p.  S8,  c  27,  giving  the  court 
power  to  extend  tlie  time  for  preparation  of 
the  statement  in  support  of  a  motion  for  a 
new  trial,  but  providing  tiiat  such  extension 
shnll  not  exceed  90  days  without  the  consent 
of  the  adverse  party,  the  court  may,  for  cause 
shown,  during  the  continuance  of  nn  extension 
of  such  time  by  stipulation,  extend  the  time 
for  service,  without  the  consent  of  the  adverse 
party  to  a  time  within  90  days  therefrom. 

2.  Same- Unautuorized  Acceftancb. 

Acceptance  of  service  of  a  statement  snp- 
porting  a  motion  for  a  new  trial,  by  a  stenog- 
rapher who  has  left  the  employ  of  opposing 
counsel  without  the  knowledge  of  the  attorney 
making  the  service  and  who  has  accepted  em- 
ployment with  others,  and  has  no  access  to  the 
office  or  correspondence  of  her  former  employer, 
does  not  fall  within  Code  Civ.  Proc.  {  1831, 
authorizing  service  of  papers  in  the  conduct 
of  litigation  upon  a  clerk  in  the  olfice  of  the 
attorney  during  his  absence. 

3.  Principal  and  Agent  —  Ratification  of 
Agent's  Acts. 

A  former  stenographer  of  an  attorney  with- 
out authority  accepted  service  of  a  statement  in 
support  of  a  motion  for  a  new  trial,  and  enter- 
ed into  a  stipulation  as  to  an  ex  ension  of  time 
for  filing  objections  thereto.  Subsequently  the 
attorney,  when  asked  as  to  whether  he  repudiat- 
ed the  stipulation,  failed  to  deny  her  authority 
and  refused  to  do  anything  without  time  for  con- 
sideration of  the  service.  Beld,  not  to  amount 
to  a  ratification  of  her  acceptance  of  service. 

4.  Same. 

The  attorney  afterwards,  without  relying 
on  the  stipulation,  secured  an  order  p;ranting 
time  for  filing  amendments  but  reciting  that 
objections  to  the  time  of  the  filing  of  the  state- 
ment were  not  waived,  and  reserving  the  right 
to  object  on  all  grounds  to  the  statement  and 
grantmg  of  a  new  trial.  Held,  that  the  obtain- 
ing of  the  order  was  not  a  raMficatioa  of  the 
stenographer's  acceptance  of  service. 
6.  New  Triai/— Statement— Service  —  Waiv- 
er. 

The  attorney,  after  securing  the  order,  filed 
his  amendments,  "without  waiving  his  right  to 
object  to  the  settlement  ♦  •  •  on  the  ground 
that  no  legal  timely  or  sufficient  service  was 
made  •  •  *■  and  reserving  his  right  to  mnke 
any  and  all  objections  because  of  defendant's 
failure  to  serve  •  •  •  said  statement  in 
time,"  and  closing  with  a  statement  that  they 
were  proposed  "with  the  reservations  and  objec- 
tiors  first  al>ove  mentioned."  Defendant  sub- 
mitted the  statement  for  settlement  as  though 
the  service  on  the  stenographer  had  been  suf- 
ficient, and  the  main  contention  on  the  settle- 
ment was  as  to  her  authority.  Held,  that  there 
waa  no  waiver  of  the  failure  of  service. 


6.  NEOLIOENCE— CONTBlnUTORT  Nbougbncb— 
Burden  of  Proof. 

Except  where  a  personal  injury  appears 
to  have  been  caused  proxlma.ely  by  plaintiff's 
own  act,  the  burden  of  establishing  contributory 
negligence  rests  on  defendant. 

7.  Master  and  Servant  —  AssmcPTio:*    or 
Bisk— Burden  op  Proof. 

The  burden  of  establishing  assnmptioa  of 
risk  rests  on  defendant. 

Appeal  from  District  Court,  Cascade  Coun- 
ty;  J.  B.  Leslie,  Judge. 

Action  by  Nels  Nord  against  the  Boston  * 
Montana  Consolidated  Copper  &  Sliver  Min- 
ing Company.  From  a  Judgment  In  favor  of 
plaintiff,  and  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.    AfiBrnied. 

Ransom  Cooper  and  W.  T.  Pigott,  for  ai>- 
pellant  A.  C.  Goruiley  and  Word  &  Word, 
for  respondent 

BRANTLY,  C.  J.  This  acticm  was  brottght 
to  recover  damages  for  personal  Injury  caused 
by  tbe  alleged  negligence  of  the  defeudant 
For  tbe  purposes  of  .ttiis  decision,  a  suffi- 
cient statement  of  the  case  will  l»  found  in 
the  opinion  delivered  by  this  court  on  tbe 
former  appeal.  Nord  v.  Boston  &  Mont  C. 
C.  &  S.  M.  Co.,  30  Mont  48,  75  Pac.  (581.  Up- 
on another  trial  the  Jury  found  in  faror  of 
the  plaintiff.  Tbe  present  appeal  is  from  tbe 
Judgment  rendered  upon  tbe  verdict  and  from 
an  order  overruling  defendant's  motion  tot  a 
new  trial. 

Counsel  for  plaintiff  makes  tbe  contention 
that  tbe  order  denying  tbe  motion  for  a  new 
trial  cannot  be  considered  upon  tbe  m^-its, 
for  tbe  reason  that  counsel  for  defendant  fail- 
ed to  make  legal,  timely,  or  sufficient  service 
of  tbelr  statement  in  support  of  tbe  motion  in 
the  district  court,  and  therefore  that  the  rec- 
ord embodying  the  matters  relied  on  is  not 
properly  before  this  court  If  this  conten- 
tion Is  sustained,  we  must  in  reviewing  the 
case,  confine  our  discussion  to  such  questions 
only  as  arise  upon  the  Judttment  roll.  Coun- 
sel for  defendant  insist  that  such  service  as 
made  of  the  statement  was  legal,  timely,  aud 
sufficient  but,  if  not  that  counsel  for  respond- 
ent waived  all  defects  and  irregularities  in 
the  proceedings,  and  may  not  now  be  heard 
to  object  to  a  review  of  this  appeal  on  its 
merits.  We  shall  first  notice  these  conten- 
tions. The  undisputed  facts  touching  the  serv- 
ice and  settlement  of  the  statement  are  the 
following :  The  verdict  was  rendered  on  June 
14. 1904.  On  the  IGth.  by  stipulation  by  coun- 
sel, the  time  for  the  preparation  and  service 
of  the  statement  on  motion  for  new  trial  waa 
extended  for  60  days  from  June  24th. .  On 
August  19th,  by  a  like  stipulation,  the  time 
was  again  extended  for  30  days  from  August 
24th.  On  September  17th  the  court  upon 
good  cause  shown,  further  extended  tbe  time 
until  October  24th.  A.  C.  Gormley.  counsel 
for  plaintiff,  was  then  absent  from  the  conn- 
ty,  being  engaged  In  a  canvass  of  the  state 
as  a  candidate  for  Congress.  He.  had  up  to 
August  15th  or  16tb  bad  In  Us  employ  in  iils 
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office  as  stenograpber,  Frances  A.  Bennett 
At  tliat  time  slie  left  bis  employ  to  enter  the 
office  of  ber  fatber.  Her  futber's  office  ad- 
Jntued  tbat  of  Mr.  Gormley,  and  the  two  were 
connected  by  a  doorway.  After  tbat  dote 
and  np  to  September  28tb,  wben  be  left  the 
city,  wbenever  Mr.  Gormley  had  any  steno- 
graphic work  to  do.  be  bad  Misa  Bennett  do 
it  for  bim  on  the  "piece  plan."  On  leaving 
the  city  Mr.  Gormley  closed  and  locked  his 
office  and  left  the  key  with  his  wife  at  the 
family  residence  in  Great  Falls.  His  resi- 
dence was  known  to  counsel  for  appellant 
His  wlft'  received  and  attended  to  bis  mall. 
He  was  not  present  in  the  city  but  once  from 
the  time  be  first  left  it,  until  November  5th. 
In  the  meantime  Miss  Bennett  had  no  access 
to  his  office.  On  October  21st  Mr.  Cooper,  one 
of  counsel  for  defendant  wishing  to  serve  the 
statement  went  to  Mr.  Qormley's  office  with 
It  He  found  the  office  closed  and  locked. 
Having  made  inquiry  for  the  whereabouts  of 
Miss  Bennett  and  being  told  that  she  was 
at  "the  Democratic  headquarters,"  in  a  build- 
ing across  the  street,  he  went  in  search  of  her 
and  found  her  there.  She  was  at  that  time 
regularly  employed  as  stenographer  by  the 
Democratic  central  committee.  There  is  some 
controversy  as  to  what  statement  she  made 
to  Mr.  Cooper,  but  assuming  the  latter's  state- 
ment to  be  correct  she  told  him  upon  Inquiry 
that  she  was  authorized  to  accept  service  for 
Mr.  Gormley ;  at  any  rate,  she  did  accept  serv- 
ice and  promtfted  to  notify  Mr.  Gormley,  but 
did  not  In  fact,  do  so,  because  telephone  con- 
nection could  not  be  bad  with  him.  At  tbat 
time  Mr.  Cooper  told  ber  that  he  would  ex- 
tend the  time.  If  desirable.  In  which  Mr.  Gorm- 
ley might  propose  amendments  to  the  state- 
ment On  November  4th,  and  before  she  bad 
seen  Mr.  Gormley  and  without  his  knowledge, 
she  stipulated  with  Mr.  Cooper,  for  Mr.  Gorm- 
ley, for  an  extension  of  time  until  November 
lOtb,  signing  Mr.  Gormley's  name  to  the  stipu- 
lation, and  on  the  same  day  procured  an  or- 
der to  be  signed  by  the  district  judge,  extend- 
ing the  time  to  November  10th.  On  Novem- 
ber 6tb  Mr.  Gormley  was  in  bis  office  for  a 
short  time.  He  was  found  there  by  Mr. 
Cooper,  who  desired  to  know  whether  Mr. 
Gormley  would  repudlatethestipulation  made 
by  Miss  Bennett  in  bis  behalf.  At  that  time 
Mr.  Gormley,  as  be  says,  questioned  the  serv- 
ice of  the  statement  Mr.  Cooper  insists  tbat 
he  questioned  It  only  with  reference  to  the  time 
of  it  but  said  nothing  as  to  the  authority  of 
Miss  Bennett  to  accept  service.  The  record 
Is  somewhat  Indefinite  as  to  what  was  said  ex- 
actly; It  Is  not  controverted,  however,  but 
tbat  Mr.  Gormley  stated  tbat  be  had  been  too 
busy  in  the  campaign  to  think  about  law  busi- 
ness; tbat  "there  was  question  about  tbat 
service,"  and  tbat  he  "would  take  a  little 
time  to  think  It  over  before  agreeing  to  any- 
thing." Mr.  Cooper  told  him  tbat  be  could 
have  time  to  propose  amendments  if  he  de- 
sired it  On  November  9tb,  Mr.  Cooper  hav- 
ing concluded,  apparently,  that  Mr.  Gormley 


did  not  intend  to  recognize  Miss  Bennett's 
stipulation,  submitted  the  statement  to  the 
judge  for  settlement ;  the  paper  containing  the 
written  submission  reciting  tbat  "whereas, 
more  than  10  days  have  elapsed  since  the 
service  of  said  proposed  statement  on  motion 
for  a  new  trial  as  aforesaid  and  no  amend- 
ments having  been  proposed  thereto  or  served 
upon  counsel  for  defendant  and  the  time  of 
the  said  plaintiff  within  which  to  propose 
amendments  to  said  statement  on  motion  for 
a  new  trial  having  elapsed,"  etc.  In  the 
meantime,  on  November  7th,  Mr.  Gormley  ob- 
tained from  the  judge  time  In  which  to  pro- 
pose amendments  "without  waiving."  as  the 
order  recited,  "any  rights  to  object  to  defend- 
ant's statement  on  the  ground  tbat  the  same 
was  not  served  or  filed  In  time,  or  for  any 
other  reason,  the  plaintiff  reserving  any  and 
all  rights  to  object  to  said  statement"  etc 

Finally  the  statement  came  on  for  settle- 
ment on  December  8th.  Counsel  for  plain- 
tiff h.id  In  the  meantime  submitted  certain 
amendments,  prefacing  them  with  a  state- 
ment that  be  submitted  them  "without  waiv- 
ing his  right  to  object  to  the  settlement  of 
the  defendant's  statement  on  motion  for  a 
new  trial,  on  the  ground,  and  for  the  reason, 
tbat  no  legal,  timely,  or  sufficient  service  of 
said  statement  was  made,  and  plaintiff  here- 
by reserving  his  right  to  make  any  and  all 
objections  because  of  the  defendant's  failure 
to  serve  and  file  said  statement  In  time,  as  . 
aforesaid,  which  rights  were  reserved  to  the 
plaintiff  In  the  court's  order  extending  the 
time,"  etc.  At  the  conclusion  of  the  pro- 
posed amendments  was  the  following  reser- 
vation: "The  foregoing  amendments  are 
proposed  with  the  reservations  and  ob- 
jections first  above  mentioned,  and,  wben 
the  statement  and  amendments  are  brought 
on  for  settlement,  pi*oof  will  be  offered  In 
support  of  the  plaintiff's  said  objections." 
Evidence  was  Introduced  showing  the  man- 
ner and  time  of  service  as  above  narrated. 
The  court  settled  the  statement  "without 
prejudice  to  plaintiCTs  said  objections." 
When  the  motion  came  on  for  hearing,  ob- 
jection to  Its  consideration  was  made  as 
follows:  "Before  proceeding  with  the  hear- 
ing of  the  defendant's  motion  for  a  new  trial, 
the  plaintiff  renews  the  objections  hereto- 
fore made  to  any  order  granting  a  new  trial, 
and  asks  that  said  motion  be  denied  on  the 
ground  and  for  the  reason  that  no  legal, 
timely,  or  sufficient  service  •  •  •  was 
ever  made  •  •  •  and  plaintiff  appears 
at  the  hearing  »  •  »  without  waiv- 
ing any  of  bis  said  objections."  In  Its 
order  denying  the  motion,  all  objections  were 
overruled  by  the  court  but  no  reason  was 
assigned  therefor. 

It  Is  said  by  counsel  for  plaintiff  that  the 
senice  was  not  timely,  for  the  reason  that 
the  statute  authorizing  extensions  of  time  in 
such  cases  (Code  Civ.  Proc.  {  1897,  amended 
by  r^ws  1903,  p.  38,  c.  27),  gives  no  power  to 
the  court  or  judge  to  grant  an  extension  for 
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a  IoDi;er  time  than  90  days  without  the  con- 
sent of  the  adverse  party,  and  that  since  the 
order  of  September  17th  was  without  his 
consent,  service  made  during  the  time  grant- 
ed by  it  was  not  effectual.  There  Is  no 
merit  In  this  contention.  If  the  parties  ex- 
tend the  time  by  stipulation,  the  power  of 
the  court  or  judge  In  the  premises  is,  for  the 
time  being,  in  abeyance.  If  application  be 
made  for  an  extension  'before  the  expiration 
of  the  stipulated  period,  upon  good  cause 
shown,  such  application  calls  into  activity 
the  power  vested  by  the  statute,  and  an  ex- 
tension may  be  granted  without  the  consent 
of  the  adverse  party,  within  the  prescribed 
limit.  Spelling,  New  Trial  and  Appeal,  { 
450;  Cnrtls  v.  Superior  Court,  70  Cal.  390. 
11  Pac.  6.52.  ITils  must  be  true,  else,  where- 
ever  the  parties  venture  to  stipulate  for  time, 
this  fact  Itself  deprives  the  court  of  the 
power  vested  in  it  by  the  statute. 

The  next  question  for  consideration,  then, 
is:  Was  the  service  upon  Miss  Bennett 
sutDcient?  If  not,  did  covfnsel,  by  anything 
he  did  thereafter,  ratify  her  acceptance  of 
service  or  waive  his  right  to  object  to  the 
statement  because  of  her  want  of  authority? 
The  statute  controlling  the  service  of  notices 
and  other  papers  in  the  conduct  of  litigation 
Is  section  1831  of  the  Code  of  Civil  Pro- 
cedure. Under  it  service  may  be  made  upon 
the  attorney  of  the  adverse  party,  first, 
personally,  by  delivery  to  the  attorney  of  the 
notice  or  paper;  or,  second,  constructively 
by  leaving  the  notice  or  paper  in  the  office  of 
the  attorney,  during  his  absence,  with  his 
cleric  therein  or  with  a  person  In  charge 
thereof:  or,  tlilrd.  when  there  is  no  person 
in  the  office,  by  leaving  the  paper  or  notice 
in  the  office  In  a  conspicuous  place,  'between 
8  a.  m.  and  6  p.  m.;  or,  fourth,  if  the  office 
be  not  open,  by  leaving  the  paper  or  notice 
at  the  attorney's  residence  with  a  person  of 
suitable  age  and  discretion;  or,  fifth,  if  the 
residence  of  the  attorney  'be  not  known,  by 
putting  the  notice  or  paper,  inclosed  In  an 
envelope.  Into  the  post  office,  directed  to  the 
attorney.  In  this  case,  constructive  service 
upon  the  attorney  was  attempted  by  delivery 
of  the  statement  to  Miss  Bennett,  his  alleged 
clerk.  The  facts  clearly  show  that  Miss 
Bennett  was  not  his  clerk,  nor  was  she  in 
the  office  or  in  charge  of  It.  She  was  not  in 
the  employ  of  Mr.  Gormley  In  any  capacity. 
From  no  point  of  view  was  this  service,  as 
made,  sufficient,  or  any  service  at  all.  The 
fact  that  Miss  Bennett  had  theretofore  been 
Mr.  Gormley's  clerk,  that  notice  of  her  dis- 
charge had  not  been  given  Mr.  Cooper,  or 
that  she  assumed  to  act  for  Mr.  Gormley, 
cannot  avail.  One  dealing  with  a  supposed 
agent  must  ascertain  at  bis  peril  whether  in 
fact  the  supposed  agency  exists. 

Did  Mr.  Gormley,  by  any  act  done  on 
Nov.  5th  or  afterwards,  ratify  her 
acceptance  of  service  or  waive  his  right  to 
object  to  the  proceeding  upon  the  motion? 
U  so,  such  ratification  or  waiver  was  made 


in   the   conversation    with   Mr.   Cooper    on 
November  5th,  or  by  the  securing  of  tlie 
order  of  the  7th  granting  time  to  propose 
amendments.    Nothing  In  the  conversation 
of  the  5th  justifies  the  Inference  of  walvo*  or 
ratification;   for,   though   Mr.   Gormley   did 
not  repudiate  anything  that  Miss  Bennett 
had  done,  nor  say  that  she  was  not  his  clerk, 
yet  be  did  refuse  to  asrree  to  anything  until 
be  bad  time  to  think  the  matter  over,  tbos 
clearly  refusing  to  be  bound  by  anything 
that  had  occurred  up  to  that  time  as  between 
Mr.  Cooper  and  Miss  Bennett.    Mr.  Cooper's 
purpose  in  going  to  Mr.  Gormley's  office  was 
to  ascertain  if  he  would  repudiate  the  stipu- 
lation made  in  bis  behalf  by  Miss  Bennett  on 
November  4tb.    Under   the   clrcumstancee, 
Mr.  Gormley  was  not  bound  to  say  wiiether 
be  would  or  would  not  repudiate  it    No  in- 
quiry   having    been    made    of    him    as    to 
whether  or  not  Miss  Bennett  was  bis  clerk 
at  the  time  she  accepted  service,  he  was  not 
bound  to  repudiate  anything  she  had  done. 
No  adverse  Inference  from  bis  silence  upon 
this   subject  Is   proper;    for,   as  the   record 
shows,  he  was  then  not  fully  informed  of 
what  had  transpired  during  hl's  absence,  and 
it  is  not  to  be  Inferred  thut  he  was  guilty  of 
double   dealing,    as   counsel    for  defendant 
seem  to  think,  because  be  refused  to  agree  to 
anything,  or  Iiecause  he  kept  silent    Nor  did 
be  ratify  the  act  of  Miss  Bennett  by  obtain- 
ing the  order  of  November  7th.    He  did  not 
rely   upon   the   stipulation    made   by    Misa 
Bennett  on  November  4th  and  get  an  ex- 
tension of  time,  but,  so  far  as  the  record 
shows,  obtained  the  £n*ant  of  time  upon  the 
theory  that  the  new  trial  proceedings  bad 
lapsed   entirely,  and   In  order  that   if  he 
should  be  mistaken,  a  correct  record  of  the 
case  might  still  be  made.    This  is  apparent 
from  the  fact  that  he  bad  the  order  made 
without  prejudice  and  with  the  reservation 
of  all  bis  rights  to  object  on  ail  grounds,  not 
only  to  the  settlement  of  the  statement  but 
to  the  granting  of  a  new  trial.    It  is  appar- 
ent also,  that  counsel  for  defendant  two 
days  later  did  not  regard  anything  said  on 
November  5th,  or  the  obtaining  of  this  order 
on  the  7th,  as  a  waiver  of  anything;   for  they 
submitted  the  statement  for  settlement  as 
if  the  service  made  on  Octol>er  21st  was 
sufficient,  and  the  main  contention  at  the 
time  of  the  settlement  was  whether.  In  fact 
Miss    Bennett    was    Mr.    Gormley's    clerk. 
The  mode  of  procedure  in  the  settlement 
of  statements  and  bills  of  exception,  where 
the  service  has  not  t>een  timely,  is  discussed 
at  length  in  Beach  v.  Spokane  Ranch  &  Water 
Co.,  25  Mont  3C7,  C5  Pac.  106,  witb  citation 
of  cases  decided  by  this  court  as  well  as  by 
the  California  court    It  is  there  held  that 
it  is  proper  for  the  judge,  upon  presentation 
of  the  statement  for  settlement  when  ob- 
jection is  made  that  service  has  not  been 
timely,  either  to  decline  to  settle  It,  or  settle 
It  after  incorporating  in  it  the  objections  with 
the  matter  offered  in  support  of  the  objec 
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tlons,  and  also  anything  to  show  waiver  on 
the  part  of  the  objecting  party,  If  a  waiver  Is 
alleged;  and  that  If  It  appears  that  service 
has  been  out  of  time  and  there  has  been  no 
waiver,  the  motion  should  be  denied.  It  is 
also  held  that  the  mere  form  of  the  expres- 
sion or  language  in  which  the  objections  are 
couched  is  unimportant,  provided  it  clearly 
appears  what  the  objections  are.  The  same 
rule  must,  perforce,  apply  where  there  has 
been  no  service  at  all,  as  was  the  case  here ; 
and  we  thinlc  with  reference  to  the  order  of 
November  7th  the  same  rule  should  apply. 
It  is  clear  that  it  was  the  intention  of  Mr. 
Gormiey  not  to  waive  anything.  The  fact 
that  he  obtained  time  can  no  more  be  treated 
as  a  waiver  than  may  an  appearance  of  coun- 
sel under  the  same  circumstances,  at  the  set- 
tlement of  the  statement  or  at  the  hearing 
of  the  motion,  provided  at  each  step,  prior  to^ 
such  appearance,  be  preserves  his  right  to  ob-' 
Ject;  and  the  matter  showing  an  alleged 
waiver  must  show  it  clearly  by  a  preponder- 
ance of  tbe  evidence,  for  the  burden  is  upon 
him  who  alleges  a  waiver  to  show  it  by 
clear  and  satisfactory  proof.  This  proof 
counsel  for  defendant  say  Is  In  tbe  record  in 
the  form  of  the  reservation  contained  in  tbe 
preface  to  tbe  proposed  amendments,  in  tbe 
clause  "and  plaintiff  hereby  reserving  his 
right  to  make  any  and  all  objections  because 
of  tbe  defendant's  failure  to  serve  and  file 
said  statement  in  time,"  etc.  If  this  clause 
be  treated  as  containing  tbe  only  reserva- 
tion made,  of  course  then  tbe  defendant  is 
right;  but  tbe  preceding  reservations  may 
not  be  overlooked.  Tbe  whole  accompanying 
statement  must  be  taken  together  and  the 
meaning  gathered  from  it  as  a  whole.  Also 
the  reservation  following  tbe  amendments 
must  be  looked  to.  Taking  tbem  all  together, 
the  purpose  is  manifest  to  reserve  the  right 
to  object  on  all  grounds,  for  counsel  say 
"without  waiving  any  right  to  object  on  the 
ground  that  no  legal,  timely,  or  sufficient  serv- 
ice was  made."  And  the  concluding  sentence 
following  the  amendments  contains  tbe  lan- 
guage :  "The  foregoing  amendments  are  pro- 
posed with  tbe  reservations  and  objections 
first  above  mentioned."  It  is  not  only  lo  the 
plural,  referring  to  all  the  objections  men- 
tioned in  tbe  preface,  but  refers  in  terms  to 
those  "first  above  mentioned,"  showing  clear- 
ly the  Intention  of  Mr.  Gormiey  not  to  waive 
any  of  tbe  objections  mentioned  In  the  pre- 
face. 

It  is  argued  by  counsel  for  defendant  that 
the  district  court  found  upon  conflicting  evi- 
dence against  the  contention  of  the  counsel 
for  plaintiff,  and  that  its  finding  thereon  may 
not  be  disturbed.  From  our  point  of  view 
the  evidence  gives  room  for  but  one  inference, 
and  this  supports  the  contention  of  plaintiff. 
We  are  of  the  opinion  that  tbe  contention  of 
counsel  for  plaintiff  must  be  sustained;  that 
no  service  of  the  statement  was  ever  made, 
and  that  counsel  for  defendant  has  failed  to 


sustain  the  burden  of  showing  that  this  lack 
of  service  was  waived  by  any  act  done  by  Mr. 
Qormley.  The  court  should  have  denied  the 
motion  on  tlie  ground  that  the  statement  was 
not  before  It.  This  conclusion  disposes  of  the 
legal  questions  urged  with  a  great  deal  of 
force  and  plausibility  in  the  brief  of  counsel; 
that  the  court  erred  in  refusing  to  direct  a 
nonsuit  at  the  close  of  plaintiff's  testimony, 
and  in  refusing  to  direct  a  verdict  for  the  de- 
fendant at  the  close  of  the  whole  case. 

The  other  errors  assigned  in  the  brief  chal- 
lenge the  corectness  of  the  action  of  the  court 
in  submitting  certain  instructions  to  the  jury 
and  in  refusing  to  submit  others  requested 
by  the  defendant.  Upon  careful  attention  to 
these,  however,  we  fail  to  perceive  that  the 
court  committed  any  prejudicial  error.  The 
instructions  submitted  fully  and  fairly  cover 
all  the  Issues  in  the  case  and,  we  must  pre- 
sume, were  justified  by  the  facts  before 
the  court  in  the  evidence.  Tbe  criti- 
cisms of  some  of  them  are  not  well 
founded,  and  of  others  are  exceedingly  tech- 
nical. For  illustration  we  refer  to  paragraph 
8  of  the  charge :  "The  burden  of  proving  by 
a  preponderance  of  the  testimony  that  the 
defendant  was  negligent  In  the  particulars 
charged  in  the  complaint,  and  that  tbe  Injur}' 
to  tbe  plaintiff  was  tbe  direct  result  'of  such 
alleged  negligence,  is  upon  tbe  plaintiff,  Nord. 
The  burden  is  upon  the  defendant  to  show  by 
a  preponderance  of  the  testimony  that  the 
plaintiff  was  guilty  of  contributory  negligence 
at  tbe  time  of  the  accident,  and  likewise  to 
show  that  plaintiff  assumed  the  risks  and 
danger  of  the  accident  complained  about" 
It  Is  said  of  it  that  it  Imposed  upon  the  de- 
fendant, in  order  to  escape  liability,  the  bur- 
den of  proving  both  the  defenses,  contributory 
negligence  and  assumption  of  risk,  whereas 
it  would  have  been  sufficient  to  establish  ei- 
ther. If  the  paragraph  should  be  read  apart 
from  the  rest  of  the  charge,  this  criticism 
might,  perhaps,  be  just,  but,  reading  the 
charge  as  a  whole,  we  do  not  think  the  jury 
could  possibly  have  understood  that  their  ver- 
dict should  be  for  the  defendant  in  case  ei- 
ther defense  was  established  by  a  preponder- 
ance of  the  evidence. 

It  is  also  said  of  it  that  it  Is  erroneous  in 
that  It  cast  upon  the  defendant  the  burden  of 
proof  as  to  either  of  these  defenses.  So  far 
as  concerns  the  defense  of  contributory  neg- 
ligence, this  criticism  is  based  upon  tbe  de- 
fendant's theory  of  the  case  that  the  injury 
appears  to  have  been  caused  proximately  by 
the  plalntifTs  own  act,  and  tbe  rule  stated 
as  the  correct  one  In  Kennon  v.  Oilmer  et  al., 
4  Mont.  433,  2  Pac.  21,  and  approved  in  Ball 
V.  Gussenhoven,  29  Mont.  321,  74  Pac.  871, 
and  other  cases,  is  Invoked.  The  present 
case,  however,  does  not  fall  within  tbe  rule 
of  these  cases;  at  least,  tbe  pleadings  do  not 
bring  it  within  the  rule;  and,  as  the  facts 
shown  by  the  proof  are  not  before  tbe  court, 
we  are    not  informed  as  to  what  the  situa- 
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tlon  presented  by  tbem  was.  Elzceptlng  In 
tbe  class  of  cases  of  which  Kennon  v.  Gtlmer, 
supra,  is  a  type,  the  rule  in  this  state  Is  that 
contributory  negligence  is  an  afflnnative  de- 
fense, and  the  burden  of  establishing  it  by 
a  preponderance  of  the  evidence  rests  upon  the 
defendant.  Ball  t.  Gussenhoven,  supra,  and 
cases  cited.  Tbe  same  rule  applies  to  the 
defense  of  assumption  of  risk.  1  Thompson 
on  Negligence,  3G8. 

Most  of  tbe  instructions  requested  and  re- 
fused were  formulated  on  defendant's  theory 
of  the  case,  and,  upon  the  record  before  us, 
were  properly  refused.  The  others  refused 
are  fairly  embodied  In  those  given;  there 
was,  therefore,  no  error  in  refusing  tbem. 
The  Judgment  and  order  are  afDrmed.  Af- 
firmed 

MILBUnN  and  HOLLOW  AY,  JJ.,  concur. 


(33  Mont.  424) 

ROSENBMJM  BROS.  &  CO.  v.  RYAN  BROS. 

CATTLE  CO.  (FIRST  NAT.  BANK  OF 

LEAVENWORTH,  KAN.,  Intervener.) 

rSunreme  Court  of  Montana.    Feb.  10.  1006.) 

1.  Appeal— Pecree— Reasons. 

The  roncliision  of  the  trial  court  will  not 
be  disturbed  on  appeal,  if  correct,  though  based 
on  erroneous  reasons. 

2.  Chattei,  Mobtoaoes  —  Lien— ExTENStoN— 
Foreclosure. 

Civ.  Coflp.  i  3805,  provides  that  chattel 
mortgages  shall  be  good  as  ~  against  the  mort- 
gagor's creditors  until  maturity  of  the  debt  and 
for  60  days  thereafter,  provided  the  rtntire 
period  does  not  exceed  one  year  and  00  days, 
except  on  complianoe  with  8?ction  .S8C0.  which 
authorizes  a  renewal  of  the  mortgage  by  an 
affidavit  "for  the  time  stated  in  such  affidavit, 
not  to  exceed  one  year."  Section  3807  declares 
that  the  extension  of  the  mortsnge  by  the 
affidavit,  shall  extend  the  debt,  but  that  the 
mortgage  may  be  foreclosed  during  the  renewal 
unless  there  is  an  agreement  to  extend  the 
time  of  payment  to  the  time  statrd  in  the 
affidavit.  Held  that,  as  against  creditors  of 
a  mortgagor,  the  time  fixed  in  an  extension 
affidavit  for  the  maturity  of  the  debt,  as  re- 
quired by  section  3800,  marks  the  utmost  limit 
for  the  operation  of  tlie  mortgage  lien,  and 
that  the  moitgiigee  is  not  entitled  to  CO  days 
thereafter  within  which  to  foreclose. 

Appeal  from  District  Court,  Yellowstone 
County ;  C.  11.  Loud,  .Tudge. 

Action  by  Roseiibnum  Bros.  &  Co.  against 
Ryan  Bros.  Cattle  Company,  in  which  the 
First  National  Bank  of  Leavenworth,  Kan., 
intervened.  From  a  Judgment  for  plaintiff, 
intervener  appeals.    Affirmed. 

Blackford  &  Blackford,  for  appellant  W. 
M.  Johnston,  for  respondent 

HOLLOAVAY,  J.  On  March  19,  1902,  Ryon 
Bros.  Cattle  Company,  a  corporation,  execut- 
ed and  delivered  to  the  First  National  Bank 
of  Leaveuwortli,  Kan.,  its  four  promissory 
notes  aggregating  in  amount  $115,000,  due 
120  days  after  date,  with  Interest  at  8  per 
cent  per  annum,  and,  to  secure  the  payment 
of  tbe  same,  executed  a  certain  chattel  mort- 


gage upon  personal   property   In   Montaniu 
The  mortgage  or  a  copy  of  the  same  was 
filed  in  the  respective  offices  of  the  county 
clerks  of  Fergus,  Yellowstone,  and  Rosebud 
counties.    On  July  11,  1902,  tbe  president  of 
the  First  National  Bank,  mortgagee,  execut- 
ed, and  filed  in  tbe  office  of  each  of  said 
county  clerks,  what  was  evidently  intended 
as  an   affidavit  of  renewal  of  the  chattel 
mortgage.    That  affidavit  which  is  hereafter 
referred  to  as  exhibit  B,  gives  the  date  of 
tbe  mortgage,  the  names  of  mortgagor  and 
mortgagee,  the  date  of  tbe  filing  of  tbe  mort- 
gage, the  amount  of  tbe  debt  secured  thereby, 
and   contains   the   necessary   declaration    of 
good  faith.    It  also  states  that  the  whole 
amount  of  principal  and  interest  is  unpaid, 
and  that  the  payment  of  said  indebtedness  is 
extended  four  months  from  July  19,  1902. 
On  January  15,  1903,   the  mortgagee  com- 
'menced  an  action  in  tbe  district  court  of  Fer> 
gus  county  to  foreclose  the  chattel  mortgage, 
and  immediately  thereafter  filed  in  the  office 
of  the  respective  county  clerks  of  Fergus, 
Yellowstone,  and  Rosebud  counties  a  notice 
of  lis  pendens.    On  January  2.3,  1903,  a  like 
action  was  commenced  and  a  like  notice  filed 
in  Yellowstone  county ;  and  on  January  29tta 
like  proceedings  were  had  in  Rosebud  county. 
On  April  24,  1903,  Rosenbaum  Bros.  &  Co.,  a 
corporation,  having  commenced  an  action  Id 
the    district   court    of    Yellowstone    county 
against   Ryan    Bros.    Cattle    Company,   the 
mortgagor  above  named,  caused  writs  of  at- 
tachment to  be  issued  in  said  action  and  to 
be  levied  upon  the  property  described  in  the 
mortgage,  tbe  levy  being  made  in  each  of  tbe 
counties  above  mentioned,  pursuant  to  tbe 
provisions  of  section  040  of  the  Code  of  Civil 
Procedure.    On  July  23,  1903,  by  permission 
of  tbe  district  court  of  Yellowstone  county, 
and  by  stipulation  filed  in  the  case  of  Rosen- 
baum Bros.  &  Co.  V.  Ryan  Bros.  Cattle  Com- 
pany, the  First  National   Bank  of  Leaven- 
worth filed  a  complaint  In  intervention,  the 
purpose  of  which  was  to  have  it  decreed  that 
the  lien  of  tbe  bank  by  virtue  of  its  chattel 
mortgage  was  prior  and  superior  to  the  at- 
tachment lien  of  plaintiff,  Rosenbaum  Bros. 
&   Co.    The    complaint    in    Intervention   re- 
cites the   history  of  the   execution   of  the 
notes,   chattel   mortgage,   and  the   so-called 
affidavit  of  renewal,  and  the  commencement 
of  the  actions  and  the  proceedings  had  there- 
in, as  above  detailed.    Respecting  tbe  so-call- 
ed affidavit  of  renewal  and  tbe  extension  of 
the  time  of  the  maturity  of  tbe  debt,  tbe  com- 
plaint in  intervention  alleges  that :    "A.  Cald- 
well, then  the  president  of  the  said  First 
National   Bank  of  Leavenworth,   Kan.,  this 
intervener,   and   for  and  on  behalf  of  this 
intervener   as   mortgagee   in   the   aforesaid 
chattel  mortgage  mentioned,  for  tbe  purpose 
of  carrying  out  on  agreement  between  tbe 
said  defendant  the  Ryan  Bros.  Cattle  Com- 
pany, and  the  said  intervener,  made  an  affida- 
vit In  writing,  pursuant  to  section  3806  of  the 
Civil  Code  of  the  state  of  Montana,  wherein 
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and  whereby  the  said  Intervener  extended  the 
time  for  the  payment  of  the  aforesaid  promis- 
sory notes,  and  each  of  them,  four  months 
from  the  date  of  the  maturity  thereof,  to 
wit,  four  months  from  the  19th  day  of  July, 
1902,  and  also  renewed  the  said  chattel  mort- 
gage securing  said  promissory  notes  for  said 
time,  •  *  •  a  copy  of  which  said  affida- 
vit as  aforesaid  Is  hereunto  annexed  marked 
exhibit  B  and  made  a  part  of  this  com- 
plaint." To  this  complaint  in  Intervention 
the  plaintiff,  Rosenbaum  Bros.  &  Co.,  filed 
a  general  demurrer,  which  was  overruled, 
and  then  an  answer  putting  in  issue  practi- 
cally all  the  material  allegations  of  the  com- 
plaint In  Intervention,  and  setting  forth  some 
affirmative  matters  which  were  denied  in  a 
reply.  In  support  of  its  complaint  In  In- 
tervention the  Intervener  offered  its  evidence, 
a  portion  of  which  was  excluded  by  the  trial 
court,  the  court  thereby  practically  reversing 
Its  former  ruling  on  the  general  demurrer, 
and  In  effect  holding  that  the  complaint  in 
Intervention  does  not  state  facts  sufBcIent 
to  constitute  a  cause  of  action;  then  found 
the  issues  for  the  plaintiff  Rosenbaum  Bros. 
&  Co.,  and  entered  a  decree  that  the  Inter- 
vener take  nothing  by  the  action.  From  this 
decree  and  an  order  overruling  Its  motion 
for  a  new  trial,  the  Intervener  appealed. 

It  is  not  contended  that  the  Intervener  has 
a  Hep  prior  and  superior  to  plaintiff's,  un- 
.less  Its  action  to  foreclose  was  commenced 
during  the  period  of  time  In  which  Its  mort- 
gage was  a  valid  lien  upon  the  property  as 
against  attaching  creditors.  The  debt  se- 
cured by  the  chattel  mortgage  matured  on 
July  17,  lf)02,  and  the  chattel  mortgage  con- 
tinued In  full  force  and  effect  for  60  days 
thereafter,  or  until  September  16th.  The 
Intervener's  action  to  foreclose  was  not  com- 

.  menced  until  January  15,  1903;  but  appel- 
lant contends  that  by  agreement  between 
the  mortgagor  and  mortgagee  the  date  of 
maturitj-  of  the  debt  secured  was  extended 
for  four  months,  as  provided  In  section  3867 
of  the  Civil  Code,  that  the  mortgage  was  re- 
newed or  extended  for  a  like  period  from 
July  17th  by  virtue  of  the  affidavit  (Ex- 
hibit B  above) .  and  that  the  action  toi  fore- 
close was  In  fact  commenced  within  60  days 
after  the  expiration  of  the  period  to  which 
the  debt  and  mortgage  were  thus  extended. 
The  district  court  held  that  the  so-called 
affidavit  of  renewal  (Exhibit  B  above)  was 
Ineffectual  for  the  purpose  of  extending  or 
renewing  the  chattel  mortgage  so  as  to  con- 
stltyte  It  a  Hen  superior  to  the  attachment 
lien  of  the  plaintiff,  and  gave  its  reasons  for 
80  concluding.  This  holding  of  the  court  Is 
attacked  here;  but  we  are  only  called  upon 
to  determine  whether  the  court's  conclusion 
was  correct;  for,  if  so.  It  will  not  be  dis- 
turbed even  though  the  court  may  have  given 
erroneous  reasons  therefor.  This  rule  was 
adopted  many  years  ago  by  this  court  and 
has  been  uniformly  adhered  to  since.  We 
may,  then,  consider  only  the  one  question: 
84  P.— 71 


Did  the  affidavit  (Exhibit  B  above)  work 
an  extension  of  the  chattel  mortgage  so  as 
to  continue  the  lien  thereof  as  against  the 
attaching  creditor?  It  will  be  conceded  that, 
as  against  attaching  creditors,  the  lien  of  the 
chattel  mortgage  expired  on  September  15, 
1902,  unless  extended  by  this  affidavitv  or 
agreement  Section  3866  of  the  Civil  Code 
provides  for  the  renewal  or  extension  of  a 
chattel  mortgage  by  means  of  an  affidavit, 
executed  and  filed  by  the  mortgagee;  but, 
as  the  right  thereby  acquired  is  piurely  a 
statutory  one,  the  statute  must  be  strictly 
followed.  That  statute  enumerates  seven 
provisions  to  be  embodied  in  the  affidavit, 
evei7  one  of  which  Is  Indlspenslble  to  the 
efficiency  of  the  affidavit  for  the  purpose  of 
extending  the  mortgage.  An  examination  of 
Exhibit  B  above  will  show  that  it  meets  the 
requirement  of  this  statute  in  respect  to 
provisions  1,  2,  3,  4,  and  7.  With  respect  to 
provision  No.  5  it  alleges  that  the  promissory 
notes  as  well  as  the  interest  thereon  are 
wholly  unpaid.  Whether  this  is  a  sufficient 
compliance  it  is  not  necessary  now  to  de- 
termine. With  respect  to  provision  No.  6, 
the  affidavit  does  not  state  the  time  to  which 
the  mortgage  Is  extended  but  only  the  date 
to  which  the  time  for  payment  of  the  debt 
Is  extended.  We  entertain  a  doubt  as  to 
whether  the  affidavit  Is  sufficient  for  the  pur- 
pose intended.  However,  It  is  drawn  in 
conformity  with  the  opinion  of  this  court 
In  Cope  v.  Minneapolis  T.  P.  Co.,  21  Mont 
18,  62  Pac.  617 ;  and,  as  section  3866  has  been 
materially  amended  since  the  decision  in  that 
case  was  rendered  and  since  the  affidavit  In 
this  Instance  was  drawn,  it  is  not  necessary 
to  consider  this  question  further.  Doubtless 
it  will  not  arise  again. 

The  more  serious  question  is  presented 
with  respect  to  the  effect  of  the  agreement 
between  the  mortgagor  and  mortgagee  to 
extend  the  time  for  the  payment  of  the  debt 
secured  by  the  mortgage,  as  set  forth  in  that 
portion  of  the  complaint  quoted  above.  Sec- 
tion 3865  of  the  Civil  Code  provides  that 
every  chattel  mortgage  made,  acknowledged 
and  filed  as  provided  by  law,  Is  thereupon, 
if  made  in  good  fiiith,  good  and  valid  as 
against  creditors  of  the  mortgagor  from  the 
time  it  is  so  filed  until  maturity  of  the  debt,  and 
for  60  days  thereafter;  provided,  the  entire 
period  does  not  exceed  one  year  and  60  days, 
except  by  a  compliance  with  the  provisions  of 
section  3866.  Section  3806  provides  for  the 
renewal  of  a  chattel  mortgage  by  an  affi- 
davit, made  and  filed  by  the  mortgagee, 
and  when  such  proper  affidavit  Is  so 
filed  and  proper  entry  is  made  by  the 
county  clerk,  such  mortgage  is  renewed 
and  continues  and  Is  valid  and  of  full 
force  and  effect  upon  the  personal  property 
described  In  the  mortgage,  for  the  time  stat- 
ed in  such  affidavit,  not  to  exceed  one  year. 
Section  3867,  provides  that  the  extension  of 
the  chattel  mortgage  effected  by  the  affidavit 
mentioned   in   the  preceding   section,   shall 
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not  work  any  extension  of  time  for  the  ma- 
turity of  the  debt,  but  the  same  may  be  en- 
forced according  to  the  conditions  of  the 
mortgage  and  an  action  to  foreclose  the  same 
maintained,  at  any  time  within  the  period 
covered  by  such  renewal,  unless  there  is  an 
agreement  between  the  mortgagor  and  mort- 
gagee to  extend  the  time  of  payment  of  the 
debt  to  the  time  stated  in  the  affidavit. 
When  section  3865,  provides  that  a  chattel 
mortgage  is  valid  against  creditors  of  the 
mortgagor  until  maturity  of  the  debt  and 
for  60  days  thereafter,  does  It  mean  for  60 
days  after  the  maturi^  of  the  debt  as  fixed 
in  the  mortgage,  or  for  60  days  after  the 
maturity  of  the  debt  as  fixed  by  some  sub- 
sequent agreement  of  the  parties?  Appellant 
earnestly  contends  that  it  had  60  days  after 
November  17,  1902,  within  which  to  com- 
mence its  action  to  foreclose,  and  this  con- 
tention is  based  upon  the  proposition  that, 
as  the  maturity  of  the  debt  was  extended  by 
agreement  of  the  mortgagor  and  mortgagee 
to  November  17th  the  mortgage  was  there- 
upon constituted  a  valid  lien  upon  the  prop- 
erty described,  for  60  days  after  such  date. 
But,  when  sections  3865,  3866,  and  3867  are 
considered  together,  we  are  clearly  of  the 
opinion  that  the  60  days  of  grace  mentioned 
In  section  3865  has  reference  only  to  the  pe- 
riod of  60  days  from  the  maturity  of  the  debt 
as  fixed  at  the  time  of  the  execution  of  the 
mortgage.  Section  3867  does  not  assume  to 
create  a  new  right  It  only  assumes  to  limit 
or  explain  the  effect  of  the  renewal  of  the 
mortgage  as  provided  in  section  3866.  If, 
as  alleged  in  the  complaint  in  intervention, 
an  agreement  was  entered  Into  by  the  mort- 
gagor and  mortgagee  in  this  Instance,  for 
the  extecsion  of  the  time  for  payment  of  the 
debt  to  November  17,  1902,  the  only  effect  of 
such  an  agreement  was  to  prevent  the  mort- 
gagee from  maintaining  an  action  to  fore- 
close such  mortgage  prior  to  that  date.  Such 
agreement  could  not  in  any  manner  affect 
the  lien  of  the  mortgage.  The  provisions  of 
section  3866  are  exclusive.  The  mortgage 
could  only  be  extended  by  filing  the  affidavit 
provided  by  that  section.  The  time  to  which 
it  is  to  be  extended  must  be  stated.  That 
time  is  fixed  by  the  affidavit,  and  marks 
the  utmost  limit  for  the  operation  of  the 
mortgage  as  against  the  claims  of  attaching 
creditors.  Assuming,  for  the  purpose  of  this 
case,  that  the  affidavit  Is  sufficient  to  effect 
the  extension  of  the  mortgage  to  November 
17,  1902,  that  date  marks  the  limit  of  the 
life  of  the  mortgage  as  against  attaching 
creditors,  and  after  that  date  such  mort- 
gage ceased  to  operate  as  against  the  claim 
of  the  plaintiff,  Rosenbaum  Bros.  &  Co. 

No  error  appearing,  the  Judgment  and  order 
denying  appellant  a  new  trial  are  affirmed. 

Affirmed. 

BRANTLY,  a  J.,  and  MILBURN,  J.,  con- 
cur. 


(42  Wash.  332) 

JONES  et  al.   ▼.  NORTH   PACIFIC   FISH 
&  OITi  CO.  et  al. 

(Supreme  Court  of  ■Washington.    March  17, 
1906.) 

1.  Chattei,  Mobtoaoes— Lien  and  PBioamr 
— Waivek. 

A  chattel  mortgagee,  who  consents  to  the 
removal  of  the  chattels  from  the  state  where  the 
mortgage  was  executed  and  recorded  and  where 
the  chattels  were  situate,  waives  his  mortgage 
as  against  laborer's  lien  claimants  subsequently 
filing  liens  for  labor  on  tlie  chattels. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Chattel  Mortgages,  |  221.] 

2.  COBPOBATIONS  —   INSOLVENCY  —  DlSTBIBU- 

TiON  OF  Estate— Pbiobities. 

Where  the  officers  of  a  corporation  turned 
over  without  authority  a  bill  of  lading  to  a 
creditor,  and  the  corporation  did  not  ratify  the 
act,  the  creditor  was  a  trespasser  when  he 
sought  to  take  possession  of  the  property,  and 
did  not  thereby  obtain  a  preference  right  over 
other  creditors. 

3.  INSOLVENCT  —  Rights  o»  Creditoes  — 
Pbiobities. 

A  seizure  of  property  by  a  creditor  in  order 
to  give  preference  rights  over  other  creditors 
must  be  a  lawful  seizure. 

4.  Appeaj>-Appointiiert  of   Received— Re- 
view. 

The  action  of  the  court  in  appointing  a  re- 
ceiver can  onl^  be  reviewed  on  appeal  from  the 
order  of  appointment,  and  not  on  appeal  from 
a  final  judgment 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge.  * 

Action  by  Walter  C.  Jones  and  others" 
against  the  North  Pacific  Fish  &  Oil  Com- 
pany and  others.  From  a  Judgment  for 
plaintiffs,  defendant  M.  B.  Boswortb  appeals. 
Affirmed. 

Sweeney  &  Steiner,  for  appellant  Ira 
Bronson  and  D.  B.  Trefethen,  for  respond- 
ents. 


FULLERTON,  J.  The  defendant  the  North 
Pacific  Fish  &  Oil  Company  is  a  corporation 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  this  state,  having  its  principal 
place  of  business  in  the  city  of  Seattle. 
During  the  fishing  season  of  1004  it  engaged 
In  the  business  of  catching  and  curing  fish, 
at  Grace  Harbor,  In  the  territory  of  Alaska. 
On  its  catch  for  that  season,  together  with 
certain  of  its  other  personal  property  at  that 
place,  it  gave  a  chattel  mortgage  to  the 
appellant  M.  B.  Boswortb  to  secure  a  prom- 
issory note  it  was  owing  him  amounting  to 
the  sum  of  $1,075.  The  mortgage  was  duly 
recorded  according  to  the  laws  of  Alaska 
governing  the  recording  of  such  Instruments. 
The  respondents  Jones,  Hanson,  Famer,  and 
Boyd,  were  employes  of  the  defendant  cor- 
poration, and  assisted  in  catching  and  curing 
the  fish  which  tne  appellant's  mortgage  cov- 
ered. In  the  early  part  of  November,  1904, 
the  fish  were  shipped  to  the  city  of  Seattle 
by  the  defendant  corporation,  with  the  knowl- 
edge and  consent  of  the  appellant.  Shortly 
after  the  arrival  of  the  fish  In  Seattle  the  ap- 
pellant obtained  possession  of  the  bill  of 
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lading  from  an  office  of  tbe  company  at  tbat 
place,  and  started  to  repack  the  fish  for  ship- 
ment to  Japan;  but  shortly  afterwards  gave 
a  bill  of  sale  of  the  same  to  the  defendant 
Kelly-Clark  Company;  this  sale,  however, 
seems  not  to  have  been  consummated. 
About  this  time  the  respondents  above  named 
filed  a  laborers'  lien  upon  the  fish  to  secure 
the  payment  of  certain  wages  due  them  from 
the  defendant  corporation  which  they  had 
earned  while  In  the  employ  of  the  corpora- 
tion in  Alaska  in  catching  and  curing  the 
fish.  On  filing  the  lien,  they  began  this  ac- 
tion to  foreclose  the  same,  and  applied  for, 
and  after  notice  and  hearing  obtained,  the  ap- 
pointment of  a  receiver  to  take  charge  of  the 
property  pending  the  determination  of  the  ac- 
tion. The  receiver  took  the  property  Into  his 
possession,  and  thereafter  sold  it  under  an  or- 
der of  court,  and  at  the  time  of  final  judg- 
meiit  held  the  proceeds  of  the  sale  in  lieu 
of  the  property. 

The  appellant  defended  the  action,  claim- 
ing a  superior  lien  thereon  by  virtue  of  his 
chattel  mortgage,  and  his  possession  under 
the  bill  of  lading.  After  a  trial  the  court 
held  that  neither  the  appellant  nor  tbe  re- 
spondents had  a  lien  upon  the  fish,  but  held 
that  the  corporation  was  Insolvent,  and  tbat 
both  parties  were  entitled  to  share  in  its 
property,  and  it  apportioned  tbe  same  be- 
tween them  according  to  the  amounts  of  their 
respective  demands.  The  sum  received  by 
the  receiver  from  the  sale  of  the  fish  was 
8ufi!Iclent  to  satisfy  tbe  appellant's  demand, 
and  he  contends  that  it  was  error  on  the 
part  of  the  court  not  to  direct  that  his  de- 
mand be  paid  in  full  before  any  part  of  tbe 
fund  was  distributed  to  the  respondents. 
Tbe  appellant  bases  his  right  to  be  satisfied 
out  of  the  fund  on  two  grounds:  (1)  That 
he  bad  a  first  lien  upon  tbe  proi>erty  by 
virtue  of  his  mortgage;  and  (2)  that  the 
property  had  been  turned  over  to  him  In 
satisfaction  of  his  debt,  and  was  lawfully  in 
his  possession  when  taken  from  him  by  the 
receiver  under  the  order  of  the  court 

In  support  of  his  first  contention  the  ap- 
pellant cites  and  relies  upon  that  class  of 
cases  which  maintain  the  doctrine  that  a 
chattel  mortgage  duly  executed  and  recorded 
at  the  then  situs  of  the  property  Imparts 
notice  to  all  persons  who  buy  or  otherwise 
obtain  possession  of  the  property  in  another 
state  to  which  It  lias  been  removed  by  the 
mortgagor  without  the  consent  of  the  mort- 
gagee. Without  inquiring  whether,  owing  to 
our  somewhat  peculiar  recording  acts,  this 
rule  Is  applicable  to  mortgaged  property 
brought  within  this  state  from  another  juris- 
diction, we  think  It  Inapplicable  to  the  facts 
shown  by  this  record,  even  were  the  rule 
accorded  Its  fullest  extent  A  mortgage  duly 
executed  and  recorded  In  one  state  is  given 
effect  in  another  by  virtue  of  the  rule  of 
comity  that  exists  between  the  states,  and 
applies  only  In  cases  where  the  removal  is 
made  without  the  knowledge  or  consent  of 


the  mortgagee.  Consent  by  the  mortgagee 
that  the  property  may  be  taken  from  the 
situs  of  the  mortgage  is  a  waiver  of  the 
mortgage  as  against  every  person  except  the 
mortgagor;  hence,  a  mortgagee  who  consents 
to  the  removal  of  mortgage  property  from 
the  situs  of  the  mortgage  cannot  be  heard  to 
Insist  as  against  strangers  thereto  that  it 
has  effect  outside  of  Its  situs.  So  here,  In- 
asmuch as  the  appellant  consented  to  tbe 
removal  of  the  property  from  the  territory 
of  Alaska  to  this  state,  he  waived  his  mort- 
gage as  against  the  respondents  who  seis»d 
the  property  as  creditors  of  the  mortgagor. 

The  claim  that  the  property  bad  been. 
turned  over  to  blm  in  satisfaction  of  his 
debt  and  that  he  was  lawfully  In  possession 
of  the  same  at  the  time  it  was  taken  posses- 
sion of  by  tbe  receiver  is  also  without  foun- 
dation. The  trial  court  found,  and  we  think 
the  evidence  justifies  the  finding,  that  the 
officers  of  the  corporation  who  turned  the 
bill  of  lading  over  to  tbe  appellant  bad  no 
authority  to  act  for  tbe  corporation;  and  it 
does  not  appear  that  the  corporation  ratified 
or  attempted  to  ratify  the  act  Tills  being 
true  the  acts  of  these  officers  were  not  the 
act  of  the  corporation,  and  the  appellant  was 
a  trespasser  when  be  sought  to  take  posses- 
sion of  the  property.  One  creditor  cannot 
obtain  a  preference  right  over  another  by 
wrongfully  taking  this  property  of  the  com- 
mon debtor  Into  his  possession.  A  seizure  of 
property  to  give  preference  rights  must  be 
a  lawful  seizure,  one  made  under  the  aU' 
thorlty  of  law;  and  a  seizure  which  amounts 
to  trespass  is  not  a  lawful  seizure. 

The  appellant  complains  that  the  court  was 
without  authority  to  appoint  a  receiver,  bat 
we  think  It  beyond  question  that  the  court 
had  Jurisdiclon  to  make  the  appointment 
Questions  as  to  the  propriety  of  the  order  of 
appointment  can  only  be  raised  by  an  ap- 
peal from -the  order  Itself;  they  will  not  be 
reviewed  on  appeal  from  the  final  judgment 

On  the  whole  we  think  the  judgment  was 
as  favorable  to  tbe  appellant  as  the  facts 
and  law  of  the  case  warranted.  It  will 
therefore  stand  affirmed. 

MOUNT.  C.  J.,  and  HADLET,  CROW,  and 
DUNBAR,  JJ.,  concur. 


(42  Wash.  33C) 
HENDRYX   et  al.   v.   PEOPLE'S    UNITBW 
CHURCH  OP  SPOKANE  et  al. 

(Supreme  Court  of  Washington.    March  17, 
1906.) 

Religious  Societies— Membebship—Expot.- 
siON— Fraud. 

Where  members  of  a  church  are  expelled  in 
pursuance  of  a  fraudulent  scheme  to  obtain 
control  of  the  property  of  the  church  and  divert 
it  from  its  original  purpose  to  the  use  and 
benefit  of  the  perpetrators  of  the  scheme,  the 
expalsion  is  void,  and  the  members  so  expelled 
have  tbe  right  to  maintain  an  action  for  the  pro- 
tection of  tbe  church  property. 
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Appeal  from  Superior  Court,  Spokane 
CJounty;  D.  H.  Carey,  Judge. 

Action  by  W.  Hendryx  and  others,  for 
themselves  and  all  other  members  of  the 
People's  United  Church  of  Spokane,  Wash., 
against  the  People's  United  Church  of  Spo- 
kane, Wash.,  and  others.  From  a  Judgment 
dlBmlssing  the  action,  plaintiffs  appeal.  Re- 
versed. 

L.  H.  Prather,  for  appellants.  Graves  & 
Oraves  and  W.  H.  Plummer,  for  respondents. 

DUNBAR,  J.  This  Is  an  action  to  cancel 
a  certain  deed,  purporting  to  have  been  made 
by  the  People's  United  Church  of  Spokane, 
Wash.,  to  the  defendant  Thomas  Hye,  for  an 
accounting  with  the  defendant  David  N.  Mcln- 
turff ,  and  for  the  appointment  of  a  receiver  for 
all  the  property  of  said  church.  The  substance 
of  the  complaint,  after  alleging  that  the  Pro- 
pie's  United  Church  of  Spokane,  Wash.,  is  a 
religious  corporation,  orgranized  fpr  the  pur- 
pose of  maintaining  the  worship  of  Almighty 
Ood,  charitable  purposes,  and  support  of  the 
widows  of  deceased  members  of  said  church, 
the  business  afTalrs  of  which  are  managed 
by  a  board  of  trustees,  and  that  the  church 
was  the  owner  and  In  possession  of  certain 
reel  estate  and  personal  property,  is  to  the 
effect  that  about  five  years  ago,  the  said 
Mclnturff,  the  pastor  of  said  church,  and 
his  wife,  the  defendant  Eugenie  L.  Mclnturff, 
conceived  the  intent  of  getting  possession 
of  all  of  said  property  for  their  own  use  and 
benefit,  and  of  selling  and  trading  It  off  for 
other  property  outside  of  the  state  of  Wash- 
ington, with  fraudulent  intent  to  convert  the 
same  to  their  own  use  and  beneOt,  and  for 
that  purpose  they  then  began,  and  continu- 
ously thereafter  pursued,  a  course  of  false  and 
fraudulent  conduct  in  their  treatment  of  the 
members  of  said  church  and  its  board  of  trus- 
tees and  Its  property,  by  which  the  said  Mc- 
lnturff used  his  office  of  pastor  and  splrittial 
adviser  of  said  board  and  members  to  induce 
them  to  allow  him  to  manage  the  business  af- 
fairs of  said  church  and  Its  property,  repre- 
senting to  them  that  he  could  heal  them  of 
disease  and  make  them  miserable  or  happy  as 
he  wished,  and  that  he  would  do  everything 
for  the  benefit  of  the  church;  that  by  such 
means  he  gained  the  confldence  of  said  mem- 
bers and  board  to  such  an  extent  that  many 
of  the  members  and  trustees  did  whatever 
he  requested  them  to  do,  and  If  any  one  of 
them  showed  opposition  to  his  wishes,  he 
peremptorily  called  pretended  meetings  of 
the  church  and  of  the  board  of  trustees  and, 
by  said  influence,  had  them  expelled,  with- 
out accusation,  charge,  notice,  or  trial,  and 
had  others  of  his  choice  and  who  were  will- 
ing to  do  his  bidding  put  In  as  members  of 
the  church  and  board  of  trustees  In  their 
places;  that  on  the  8th  day  of  February,  1005. 
the  defendants,  pretending  to  act  as  trustees 
of  said  church,  but  in  fact  acting  under  the 
procurement  and  Instigation  of  said  Mcln- 
turff in  aid  of  his  said  fraudulent  intent, 


made,  executed,  and  delivered  to  said  de- 
fendant Thomas  Hye  a  deed  to  all  of  said 
church's  real  estate  and  a  bill  of  sale  of  all 
of  said  church's  personal  property  in  the  state 
of  Idaho,  for  the  purpose  of  there  establish- 
ing a  commimity  colony,  which  was  entirely 
outside  of  the  purposes  of  said  church  corpo- 
ration, and  for  the  use  and  benefit  of  said 
Mclnturff;  that  the  said  deed  was  not  the 
deed  of  said  church  and  that  the  said  pre- 
tended trustees  who  signed  said  deed  were 
not  at  that  time  trustees  of  said  church  and 
bad  no  authority  from  said  church  to  exe- 
cute said  deed;  that  the  defendant  Thomas 
Hye  at  all  times  had  notice  of  all  the  facta 
hereinbefore  set  forth ;  that  the  said  disposi- 
tion of  said  church  property  would  destroy 
said  church  and  leave  it  no  means  of  sup- 
port or  maintenance;  that  said  Mclntnrff 
during  said  times  had  by  bis  said  influence 
got  possession  of  large  sums  of  money  for 
which  he  has  failed  and  refused  to  account; 
that  the  plaintiffs  were  at  all  times  members 
of  said  church,  and  brought  this  action  on 
behalf  of  themselves  and  all  other  members 
of  said  church.  The  answer  was  In  effect 
a  denial  of  the  allegations  of  the  complaint 
At  the  beginning  of  the  trial,  the  defendants 
moved  the  court  to  take  up  and  determine, 
before  entering  Into  the  trial  of  any  other 
issue  of  fact,  the  question  whether  or  not 
plaintiffs  were  members  of  said  church  at 
the  time  of  bringing  said  action,  to  which 
plaintiffs  objected  because  there  was  no  plea 
in  abatement.  The  court  overruled  said  ob- 
jection, to  which  ruling  the  plaintiffs  except- 
ed, and  thereupon  the  court  took  up  and  tried 
the  question  of  plaintiffs'  membership,  decid- 
ing that  they  were  not  members  of  the 
church  at  the  time  of  the-  commencement 
of  the  action,  and  that  they  therefore  had  no 
interest  in  the  church  property  and  were 
not  competent  to  bring  the  action,  and  the 
cause  was  dismissed.  The  records  of  the 
church  were  Introduced  by  the  respondents, 
showing  that  the  appellants  at  a  certain 
time  had  been  expelled.  It  was  the  conten- 
tion of  the  appellants,  and  they  so  testified, 
that  they  bad  not  been  expelled;  that  they 
had  had  no  notice  of  any  trial;  that  the  al- 
leged expulsion  was  fraudulent  and  illegal 
from  its  inception.  From  the  Judgment  of 
dismissal  the  appeal  is  taken. 

With  the  view  we  take  of  the  merits  of  the 
case,  it  Is  not  necessary  to  discuss  the  question 
of  pleadings,  raised  by  the  appellants  in  their 
first  assignment  of  error,  viz.,  that  there 
not  having  been  any  plea  in  abatement,  the 
question  of  the  membership  of  the  appellants 
was  not  put  in  issue.  It  is  the  contention 
of  the  appellants  that  a  church  corporation 
cannot  expel  a  member  of  the  church  arbi- 
trarily, without  charges,  notice,  or  trial,  as 
being  opposed  to  tne  objects  ot  tne  corpora- 
tion and  opposed  to  public  policy.  In  tbil 
case  the  manual  Introduced  in  evidence  per- 
mitted the  expulsion  of  a  member  without 
formal  trial,  but  provided  that  he  should  be 
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restored  to  memCtersblp  on  bis  repentance; 
and  It  Is  contended  by  the  appellants  that 
the  two  provisions  talien  together  necessarily 
Imply  the  commission  of  some  offense  as 
the  cause  of  expulsion,  else  no  repentance 
■would  be  required  for  restoration.  Cases 
are  cited  to  show  that  property  given  or  set 
apart  to  a  church  or  religious  association, 
for  Its  use  and  enjoyment  and  the  promulga- 
tion of  Its  adopted  faith  and  teachings,  is, 
by  said  church  or  association,  held  in  trust 
for  that  purpose,  and  any  members  of  the 
church  or  association  less  than  the  whole 
may  not  divert  it  therefrom ;  that  the  action 
of  one  faction  in  the  church  In  declaring, 
without  notice,  hearing,  or  evidence,  the  mem- 
bers of  the  other  faction  withdrawn  or  sus- 
pended, will.  In  a  civil  action  involving  prop- 
erty rights,  be  considered  as  of  no  effect.  It 
is  contended  by  the  respondents  that  this 
organization  having  adopted  n  creed  and 
made  a  provision  for  church  government,  one 
of  the  provisions  being  that  it  had  power  to 
expel  members  of  the  local  church  with  op 
without  formal  trial,  Its  action  was  final; 
and  that.  Inasmuch  as  in  this  country  the 
church  and  state  are  divorced,  the  state  shall 
no  more  be  permitted  to  interfere  with  the 
affairs  of  the  church  than  will  the  church  be 
permitted  to  interfere  with  the  affairs  of 
the  state;  that  the  courts  will  protect  the 
civil  rights,  but  never  when  in  order  to  do  so 
It  is  necessary  to  review,  revise,  or  set  aside 
the  action  of  an  ecclestlcal  tribunal  dealing 
with  matters  of  church  doctrine  or  discipline; 
that  the  court  will  only  go  so  far  as  to  In- 
quire whether  it  is  a  church,  and  whether  the 
tribunal  which .  has  acted  Is  the  one  en- 
dowed with  power  In  the'  premises  by  the 
church;  that  these  questions  settled  in  the 
affirmative,  the  courts  cannot  inquire  as  to 
the  motives  which  actuated  that  tribtmal  In 
Its  action,  nor  whether  it  proceeded  with  the 
usual  legal  formalities  or  with  those  prescrib- 
ed by  the  laws  of  the  church ;  that  the  mere 
fact  of  action  Is  conclusive,  and  that  a  party 
who  has  been  expelled  from  a  church  organi- 
zation could  not  be  heard  to  say  in  a  court  of 
Justice  that  such  expulsion  was  Illegal;  but 
that  the  question  of  expulsion  having  been  by 
the  rules  of  the  society  relegated  to  the  ec- 
clesiastical body,  its  decision  In  that  respect 
was  final  and  not  reviewable.  Many  cases 
are  cited  to  sustain  this  broad  grround,  all 
of  which  we  have  examined,  and  we  have 
also  examined  many  others  not  cited  in  the 
briefs,  the  question  being  an  Important  and 
interesting  one.  But  the  three  principal 
cases,  the  ones  upon  which  all  or  most  of  the 
other  decisions  hinge,  are  the  cases  of  Shan- 
non T.  Frost,  S  B.  Mon.  (Ky.)  25.3;  Watson  v. 
Jones,  13  Wall.  679,  20  L.  Ed.  660,  and  Nance 
V.  Busby  (Tenn.  Snp.)  18  S.  W.  874,  15  h. 
R.  A.  801. 

Shannon  v.  Fi'ost,  supra,  was  where  two 
discordant  and  distocated  parties  of  a  Bap- 
tist church  in  Franfcfort,  Ky.,  were  litigating 
their  respective  claitas  to  the  house  of  public 


worship  erected  by  the  church  on  gronnd 
conveyed  years  before.  In  this  case,  both 
factions  were  attempting  to  use  the  church, 
and  to  deprive  the  other  faction  of  Its  use, 
and  the  court  held  that  the  rights  of  the 
parties  must  depend  on  the  terms  and  legal 
effect  of  the  conveyance  to  the  church,  on 
the  acts  of  that  church  for  governing  and 
preserving  Itself  as  a  distinct  Christian  socie- 
ty, and  on  the  common  law  of  the  land;  and 
that  the  state  court,  having  no  ecclesiastical 
Jurisdiction,  could  not  revise  or  question  ordi- 
nary acts  of  church  discipline  or  excision,  say- 
ing: "Our  only  Judicial  power  in  the  case 
arises  from  the  conflicting  claims  of  the  par- 
ties to  the  church  property,  and  the  use  of 
It.  And  these  we  must  decide,  as  we  do  all 
other  civil  controversies  brought  to  this  tribu- 
nal for  ultimate  decision.  We  cannot  decide 
who  ought  to  be  members  of  the  church,  nor 
whether  the  excommunicated  have  been  Just- 
ly or  unjustly,  regularly  or  irregularly  cut 
off  from  the  body  of  the  church.  We  must 
take  the  facts  of  expulsion  as  conclusive 
proof  that  the  persons  expelled  are  not  now 
members  of  the  repudiating  church;  for, 
whether  right  or  wrong,  the  act  of  excommu- 
nication must,  as  to  the  fact  of  membership, 
be  law  to  this  court!"  And  it  was  held  that, 
inasmuch  as  the  conveyance  was  to  the  use 
of  the  Baptist  Church,  only  those  who  were 
members  of  the  church  at  the  time  of  the 
commencement  of  the  action  were  Interestefl 
In  the  prc^erty  as  a  cestui  que  trust  The 
court  further  said,  in  relation  to  this  ques- 
tion: "Having  once  associated  themselves 
with  many  others,  as  an  organized  band  of 
professing  Christians,  they  thereby  voluntar- 
ily subjected  themselves  to  the  disciplinary 
and  even  expulsive  power  of  that  body.  The 
voice  of  the  majority  has  prevailed  against 
them.  They  have,  by  that  flat,  ceased  to  be 
members  of  that  association,  and  with  the 
loss  of  their  membership  they  have  lost  all 
the  privileges  and  legal  rights  to  which,  as 
members,  they  were  ever  entitled.  Their 
only  remedy  now  is,  therefore.  In  a  conscious- 
ness of  their  ovm  moral  rectitude,  and  in  the 
consolations  of  that  religious  faith  and  those 
Christian  graces  which,  ruder  all  temporal 
trials,  will  ever  sustain  the  faithful  Chris- 
tian and  adorn  the  pathway  of  his  earthly 
pilgrimage." 

Watson  V.  Jones,  decided  by  the  Supreme 
Court  of  the  United  States,  Justice  Miller 
speaking  for  the  court,  virtually  laid  down 
the  same  rule.  In  that  case  tlie  controversy 
arose  In  the  Presbyterian  Church,  over  the 
question  of  slavery,  and  it  was  held  that  In 
cases  where  the  right  of  property  in  a  civil 
court  Is  dependent  on  the  question  of  doe- 
trine,  discipline,  ecclesiastical  law,  rule  or 
custom,  or  church  government,  and  that  has 
been  decided  by  the  highest  tribunal  within 
the  orgnnlzntion  to  which  it  has  been  carried, 
the  civil  court  will  accept  that  decision  as 
conclusive,  and  be  governed  by  it  in  its  appli- 
cation to  the  case  before  it.    In  this  case. 
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as  In  the  ones  preceding,  the  church  became 
divided,  each  faction  claiming  that  it  consti- 
tuted the  true  Presbytery  and  true  Synod, 
each  faction  claiming  that  the  other  had  de- 
parted from  the  true  teachings  of  the  church 
and  the  articles  of  the  faith  subscribed  to. 
The  court  stated  that  the  issues  showed  that 
it  was  n  separation  of  the  original  church 
members  and  officers  into  two  distinct  bodies, 
with  distinct  members  and  officers,  each 
claiming  to  be  the  true  Walnut  Street  Pres- 
byterian Church,  and  denied  the  right  of  the 
other  to  any  such  claim.  In  that  case  the 
rule  was  laid  down  that,  where  property  had 
been  dedicated  to  advance  certain  religious 
doctrines,  it  was  the  duty  of  the  civil  courts 
to  see  that  the  property  so  dedicated  was 
not  diverted  from  the  trust  which  was  thus 
attached  to  Its  use;  aind  that  so  long  as 
there  were  persons  qualified  within  the  mean- 
ing of  the  dedication,  and  who  were  also 
willing  to  teach  the  doctrines  or  principles 
prescribed  in  the  act  of  dedication,  the  courts 
would  prevent  the  diversion  of  property  or 
fund  to  other  and  different  uses;  that  a 
person  who  built  and  dedicated  a  house  to 
the  sole  and  exclusive  use  of  those  who  be- 
lieve in  the  doctrine  of  the  Holy  Trinity 
has  a  right  to  expect  that  the  law  will  pre- 
vent that  property  from  being  used  as  a 
means  of  support  and  dissemination  of 
the  Unitarian  doctrine  and  as  a  place  of 
Unitarian  worship.  While  there  are  many 
things  said  in  this  case  which  tend  to  sup- 
port the  doctrine  claimed  by  the  respondents, 
the  announcement  Just  made  it  seems  to  us 
clearly  supports  the  appellants'  contention  in 
this  case.  According  to  the  allegations  of 
the  complaint,  which  must  be  taken  as  true 
in  this  case,  the  property  which  was  collect- 
ed and  necessarily  dedicated  by  the  organi- 
sation of  the  church  for  the  purposes  express- 
ed in  the  manual  of  the  church  Is  to  be  dl 
verted  for  purposes  which  are  entirely 
foreign  to  the  objects  of  the  organization. 
It  is  conceded  by  the  court  in  this  case  that 
the  doctrine  of  the  English  courts  Is  that 
the  civil  courts  would  take  jurisdiction  to 
determine  even  ecclesiastical  questions;  but 
the  court,  upon  the  theory  of  the  divorce- 
ment of  church  and  state  in  this  country, 
took  the  other  view,  saying:  "In  this  class 
of  cases  we  think  the  rule  of  action  which 
should  govern  the  civil  coivts,  founded  in  a 
broad  and  sound  view  of  the  relations  of 
church  and  state  under  our  system  of  laws, 
and  supported  by  a  preponderating  weight  of 
Judicial  authority  Is,  that,  whenever  the 
questions  of  discipline,  or  of  faith,  or  eccle- 
siastical rule,  custom,  or  law  have  been  de- 
cided by  the  highest  of  these  church  Judica- 
tories to  which  the  matter  has  been  carried, 
the  legal  tribunals  must  accept  such  deci- 
sions as  final  and  as  binding  on  them,  in 
tbeir  application  to  the  case  before  them." 
Nance  v.  Busby,  supra,  a  Tennessee  case, 
was  a  case  arising  out  of  dissensions  in  the 
Primitive  Baptist  Church  in  that  state,  each 


faction  claiming  to  be  the  true  church  and 
observing  the  proper  ordinances,  the  plain- 
tiffs alleging  that  the  defendants  bad  aban- 
doned the  celebration  of  the  Lord's  Supper: 
thaj:  they  had  ceased  to  observe  the  ordinance 
of  the  washing  of  feet;  and  alleging  various 
other  delinquencies;  and  it  was  held  there 
that  the  court  would  be  bound  by  the  final 
determination  of  the  ecclesiastical  tribunal 
to  which  the  questions  were  submitted.  In 
passing  upon  this  question,  however,  the 
court  said,  in  speaking  of  its  refusal  to  take 
Jurisdiction  of  the  question  of  whether  the 
excommunications  complained  of  were  Illegal: 
"A  different  question  would  be  presented  if 
It  appeared  that  before  such  sentence  of  ex- 
communication the  majority  had  abandoned 
the  faith  and  practice  of  the  original  benefi- 
ciaries, and  that  they  had  been  cut  off  for 
adherence  to  the  old  ways  by  such  major- 
ity, as  a  mere  scheme  to  better  enable  them 
to  misapply  the  property.  Such  a  charge  was 
intimated  in  the  bill.  But  the  verdict  of  the 
Jury  sets  at  rest  every  suggestion  of 
heresy  or  departure  from  the  'fa'th  an«! 
order"  of  the  original  organism  antece- 
dent to  the  acts  of  expulsion  complained  of." 
So  that  it  will  readily  be  seen  that  the  court 
in  that  case,  under  the  allegations  of  the 
complaint  in  this  case,  would  hare  held  thai 
the  question  of  the  expulsion  of  the  meml)er« 
was  a  question  which  the  court  would  tak« 
Jurisdiction  of. 

But,  conceding  the  general  rule  to  be  a* 
announced  by  these  cases,  yet.  If  beneath  alt 
there  was  a  fraudulent  scheme  to  expet 
these  members  for  the  purpose  of  wrongfuU> 
obtaining  control  of  the  property  of  the  or- 
ganization and  diverting  it  from  its  original 
channel,  the  law  will  not  permit  the  fraud 
to  be  consummated.  For,  notwithstanding 
the  fact  that  appellants  joined  an  organiza- 
tion which  provided  that  they  might  be  sum- 
marily expelled  upon  entering  the  organiza- 
tion, there  was  an  implied  obligation  or  con- 
tract that  the  members  would  be  fairly  treat- 
ed, and  that  good  faith  would  be  maintained 
between  them.  Church  organizations  are 
largely,  based  upon  faith — primarily,  faith 
In  God  and  his  teachings;  secondarily,  faitb 
in  and  reliance  upon  each  other.  They  are 
organisations  which  peculiarly  call  for  this 
reliance.  It  Is  the  very  basis  of  their  exist- 
ence. It  Is  recommended  as  a  virtue  and 
commanded  as  a  duty,  and  the  constant 
exercise  of  faith,  charity,  and  forbearance 
necessarily  makes  members  of  such  organiza- 
tions easy  victims  for  the  wily  schemer  who 
Is  willing  to  don  the  livery  of  heaven  to 
more  effectively  serve  the  devil;  and  they 
should  not  be  held  to  too  close  a  knowledge 
of  the  arbitrary  rules  of  the  society  In  rela- 
tion to  the  manner  of  their  admission  or  ex- 
pulsioli,  questions  ordinarily  entirely  un- 
thought  of  and  neglected  by  them  in  the  con- 
sideration of  the  more  important  subject 
which  moves  and  Induces  them  at  the  time 
of  their  admission  to  the  church.    It  Is  true 
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tbat  In  this  country  there  is  what  is  termed 
a  separaton  of  church  and  state.  The  state 
maintains  no  church,  and  absolute  individual 
Ill>erty  is  granted  to  every  man  to  worship 
God  according  to  the  dictates  ot  his  own 
conscience,  or  qot  to  worship  Him  at  all. 
But  it  does  not  follow  from  this  that  church 
property  is  placed  beyond  the  paie  of  protec- 
tion by  the  law;  or  that  the  law  will  not 
compel  the  trustees  of  such  property  to 
honestly  and  faithfully  carry  oat  the  duties 
of  their  trust  in  relation  to  this  kind  ot 
property,  as  well  as  any  other  kind.  It 
may  be  conceded  that  the  courts  will  not 
assume  to  decide  purely  ecclesiastical  ques- 
tions and  substitute  their  views  for  the 
views  of  ecclesiastical  authorities  or  ]udlca> 
tories,  for,  as  said  by  Judge  Miller  in  Watson 
T.  Jones,  supra:  "Ead>  of  these  large  and 
Influential  bodies  (to  mention  no  others,  let 
reference  be  bad  to  the  Protestant  Episcopal, 
the  Methodist  Episcopal,  and  the  Presbyte- 
rian Churches),  has  a  l>ody  of  constitutional 
and  ecclesiastical  law  of  its  own,  to  be  found 
In  their  written  organic  laws,  their  books  of 
diadpllue,  in  their  collection  of  precedents. 
In  their  usage  and  customs,  which  as  to 
each  constitute  a  system  of  ecclesiastical 
law  and  religions  faith  that  tasks  the  ablest 
minds  to  become  familiar  with.  If  is  not  to 
be  supposed  tbat  the  Judges  of  the  civil  courts 
can  be  as  competent  in  the  ecclesiastical  law 
and  religious  faith  of  all  these  bodies,  as  the 
ablest  men  in  each  are  in  reference  to  their 
own.  It  would  therefore  be  an  appeal  from 
the  more  learned  tribunal  in  the  law  which 
should  decide  the  case,  to  one  which  is  less 

80." 

But  In  this  case,  unlike  the  (me  under  dis- 
cussion by  the  learned  judge,  there  Is  no 
ecclesiastical  question  involved.  It  Is  not 
a  question  where  a  schism  has  arisen  in  a 
church,  where  there  is  any  contention  over 
articles  of  faith,  or  the  construction  of 
creeds,  or  the  construction  of  the  Bible,  or 
any  of  those  burning  questions  which  so  fre- 
quently shake  churches  to  their  center— ques- 
tions which  are  theological  and,  therefore, 
ecclesiastical,  and  must  of  necessity  be  de- 
termined by  ecclesiastical  authority;  but  the 
bald  question  here  is,  can  a  man  or  set  of 
men,  or  a  majority  of  the  church  organiza- 
tion, by  chicanery,  deceit,  and  fraud,  divert 
the  property  of  a  church  organization  to  a 
purpose  entirely  foreign  to  the  purposes  ot 
the  organization,  for  their  own  selfish  bene- 
fit, whether  by  the  expulsion  of  members  or 
in  any  other  fraudulent  manner?  Neither 
the  law  nor  public  policy  will  sustain  such  a 
rule.  Fraud  vitiates  all  transactions  and, 
If  members  are  expelled  for  a  fraudulent 
purpose  to  carry  out  a  fraudulent  scheme, 
the  expulsion  Is  a  void  act,  and  of  no  force 
of  effect  whatever.  Equity  will  compel 
fair  dealing,  disregarding  all  forms  and  sub- 
terfuges, and  looking  only  to  the  substance 
of  things. 

In  this  case  we  think  the  court  erred  in 


denying  the  right  of  the  appellants  to  be 
beard  on  the  questions  raised  in  the  complaint 
The  cause  will  be  reversed,  and  remanded 
with  instructions  to  proceed  with  the  trial 
of  the  cause. 

MOUNT,  C.  J.,  and  HADLEY,  FULLEK- 
TON,  CIlOW,  and  ROOT,  JJ.,  concur. 

(42  Wash.  356) 
MELSE  V,  ALASKA  COMMERCIAL  CO. 
et  al. 

(Supreme  Court  of  W»«hington.    March  17, 
190C.) 

1.  Masteb  and  Servant— Injtjbt  to  Sebvant 
—  Failobf.  to  Fcbnish  Safe  Place  to 
Work. 

Where  the  officers  and  agents  of  a  ship 
company  wpre  Intoxicated  to  such  a  degree  that 
they  handled  the  business  of  lowering  freight 
with  reckless  indiffprence  to  the  safety  of  the 
men  who  were  working  l)clow,  neither  giving 
timely  warning  of  the  descent  of  the  load,  nor 
using  any  effort  or  care  to  send  it  down  at  a 
reasonable  rate  of  speed,  resulting  in  injury  to  an 
employs  who  was  in  the  strict  performance  of 
his  duties,  the  ship  company  was  liable  for  the 
injuries. 

2.  Dauaoes  — Pebsonai.  Injdbibs— Measubb 
OF  Recovebt. 

Respondent  at  the  time  of  his  injury  was 
39  years  old.  His  business  was  that  of  long- 
shoreman. He  testified  that  bis  earnings 
amounted  to  from  $50  to  $T5  a  month.  Besides 
other  injuries,  his  left  leg  was  so  crushed  that 
it  became  necessary  to  amputate  it  below  the 
knee.  Held,  that  a  judgment  for  $20,000  was 
excessive,  and  would  be  reduced  to  $14,0(X)  or 
reversed. 

[Ed.  Note. — For  cases  In  point,  see  vol.  15, 
Cent  Dig.  Damages,  S§  380,  381.] 

Appeal  from  Superior  Court  King  County; 
R.  B.  Albertson,  Judge. 

Action  by  George  H.  Melse  against  the 
Alaska  Commercial  Company  and  others. 
From  a  Judgment  in  favor  of  plaintiff,  the 
commercial  company  appeala    Modified. 

William  H.  Gorham,  for  appellant  Ben- 
son, Hall  &  HIggljas  and  Morris,  Southard  & 
Shipley,  for  respondent 

DUNBAR,  J.  The  amended  complaint  al- 
leges, in  substance,  that  on  or  before  Janu- 
ary 21,  .1803,  defendant  company  owned  and 
operated  the  steamship  Bertha;  that  it  em- 
ployed defendant  Frank  Forward  as  first 
mate,  defendant  John  Conway  as  a  sailor 
and  hatch  tender,  and  Fred  Anderson  as 
boatswain;  that  Forward,  Anderson,  and 
Conway  were  at  all  times  incompetent  reck- 
less, drunken,  and  unfit  for  the  positions 
which  they  respectively  occupied,  that  the 
defendants'  company  and  -Forward  had  rea- 
sonable opportunity  to  know,  and  did  know, 
tbat  Anderson  and  Conway  were  incompetent 
negligent  reckless,  drunken,  and  unfit  but 
nevertheless  they  did  knowingly,  willfully, 
and  recklessly  retahi  said  boatswain  and 
permit  him  to  act  as  boatswain  and  control 
the  operation  of  the  winches,  and  to  give  or- 
ders to  the  sailors  and  especially  to  winch 
drivers,  and  negligently  allowed  defendant 
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Jobn  Conway  to  remain  and  act  upon  the 
ship  as  a  hatch  tender ;  that  on  January  21, 
1903,  while  the  steamer  was  lying  at  the  dock 
at  Seattle,  Wash.,  and  while  Anderson  was 
aboard  acting  as  boatswain  in  charge  of  the 
sailors  and  winches  and  winchmen,  and  while 
defendant  Conway  was  aboard  acting  as 
hatch  tender,  and  both  Anderson  and  Conway 
were  In  sole  and  complete  charge  of  tlie  first 
mate,  and  while  the  captain  of  the  vessel 
was  absent,  Anderson  and  Conway  became 
exceedingly  drunk  and  remained  drunk  in 
the  immediate  presence  of  Forward  continual- 
ly all  of  said  day,  cursing,  swearing,  and 
drinking  until  plaintiff's  Injury,  between  3 
and  4  o'clock  of  the  afternoon  of  that  day; 
that  plaintiff  was  employed  by  the  defendant 
company  as  a  longshoreman,  and  was  at 
work  as  such,  handling  freight  in  the  hold  of 
said  vessel,  knowing  nothing  of  the  actions 
of  either  Anderson  or  Conway ;  that  between 
3  and  4  o'clock  the  drunken  boatswain  negli- 
gently and  carelessly  attempted  to  operate  a 
winch  and  to  lower  freight  thereby  Into  the 
hold  of  the  vessel ;  that  It  was  Conway's  duty 
as  hatch  tender  to  keep  watch  down  the  hatch 
(where  plaintiff  was  at  work),  and  to  warn 
any  one  below  of  danger  from  freight  being 
loaded  In  the  hold;  that  the  drunken  boat- 
swain caused  a  sling  load  of  freight  to  fall 
without  any  warning  whatever,  and,  without 
any  effort  on  his  part  to  prevent  the  same 
from  falling,  recklessly,  carelessly,  and  In  a 
drunken  manner  turned  the  winch  loose  and 
allowed  the  freight  to  fall  of  Its  own  weight 
nearly  20  feet  upon  plaintiff;  that  Conway 
negligently  and  carelessly  failed  to  keep  a 
lookout  for  the  safety  of  plaintiff,  and  to 
warn  plaintiff  that  freight  was  approaching 
the  hatch,  and  to  warn  plaintiff  In  any  man- 
ner of  his  danger ;  that  plaintiff  was  crushed 
under  the  weight  of  said  cargo,  his  left  leg 
crushed  so  that  it  became  necessary  to  ampu- 
tate it  below  the  knee,  and  that  he  suffered 
various  other  Injuries  ^  and  asked  for  dam- 
ages in  the  sum  of  $75,000.  The  defendant 
admitted  the  employment  of  Forward  as  first 
mate  and  Conway  as  hatch  tender,  of  plain- 
tiff as  longshoreman ;  admitted  that  the  plain- 
tiff was  crushed  by  a  sling  load  of  cargo;  but 
denied  all  other  allegations  contained  in 
plaintiff's  complaint,  including  the  employ- 
ment of  Anderson  as  boatswain.  As  an  af- 
firmative defense.  It  alleged  that  whatever 
damage  and  Injury  plaintiff  sustained  were 
caused  by  his  own  carelessness  and  negli- 
gence and  want  of  care,  without  any  fault  or 
negligence  on  the  part  of  the  company,  which 
affirmative  matter  was  denied  by  plaintiff. 
The  defendant,  before  answering,  petitioned 
the  court  to  remove  the  case  to  the  federal 
court  which  petition  was  denied ;  and  also  de- 
murred to  the  complaint,  which  demurrer  was 
also  denied. 

We  think  the  court  was  justified  In  refus- 
ing the  change  asked  for,  ,and  there  seems  to 
be  no  merit  In  the  demurrer  to  the  complaint ; 


It  plainly,  in  our  Judgment,  stating  a  cause 
of  action.  Nor  can  there  be  any  question,  un- 
der the  testimony,  of  the  responsibility  of  the 
appellant  for  Anderson's  acts.  A  ship  com- 
pany cannot  Intrust  a  drunken  boatswain 
with  authority  over  the  sailors  and  disavow 
responsibility  for  the  reckless  exercise  of 
that  authority.  There  are  no  questions  of 
law  in  this  case  that  have  not  been  decided 
many  times  over  by  this  court  In  opposition 
to  appellant's  contention.  The  testimony  as 
conclusive  that  there  was  the  most  culpable 
negligence  on  the  part  of  the  officers  and 
agents  of  the  appellant  company;  that  they 
were  intoxicated  to  such  a  degree  that  they 
handled  the  business  of  lowering  the  freight 
with  the  most  reckless  Indifference  to  the 
safety  of  the  men  who  were  working  below, 
neither  giving  timely  warning  of  the  descent 
of  the  load,  or  using  any  effort  or  care  to 
send  it  down  at  a  reasonable  rate  of  speed. 
The  respondent  was  In  the  strict  performance 
of  his  duty.  He  had  been  commanded  by 
the  captain  of  the  ship  to  move  some  i>otatoes 
that  were  under  the  hatch  coamings,  being 
told  that  the  steward  would  tell  htm  where 
to  put  them.  The  steward  did  immediately 
tell  him  where  to  put  them,  and  as  he  bent 
over  to  comply  with  this  order,  he  was  struck 
and  crushed  by  the  descending  freight 
There  is  no  showing  whatever  of  any  contrib- 
utory negligence  or  assumption  of  risk.  Re- 
spondent was  In  the  performance  of  his  duty, 
yielding  that  ready,  unquestioning  obedience- 
to  orders  which  is  so  necessary  npon  ship- 
board. In  the  performance  of  that  duty,  he- 
had  a  right  to  rely  upon  the  duty  of  the  mas- 
ter to  furnish  him  a  safe  piace  In  which  to- 
work,  and  to  rely  upon  Its  duty  to  employ  com- 
petent and  reliable  agents  to  handle  the  dan- 
gerous agencies  which  they  were  using  In  the 
business,  the  negligent  use  of  which  was  with- 
out any  doubt  the  proximate  cause  of  the  In- 
jury. We  find  no  reversible  error  In  the  In- 
structions given  by  the  court  or  In  rulings 
upon  the  admission  of  testimony. 

It  Is  contended,  however,  by  the  appellant 
that  the  judgment  of  $20,000  which  the  re- 
spondent obtained  Is  excessive,  and  from  an 
examination  of  the  record  we  are  forced  to 
the  conclusion  that  the  judgment  Is  excesaiTe 
The  respondent  at  the  time  of  the  Injury  was 
39  years  old,  his  business  was  that  of  a  long- 
shoreman, and  his  testimony  was  that  his 
earnings  amounted  to  from  $50  to  $75  a 
month,  or  an  average  of  $60.  A  judgment  of 
$14,000,  with  Interest  at  6  per  cent,  which  is 
probably  available,  would  amount  to  $70  a 
month,  $10  a  month  more  than  the  average 
which  the  respondent  testified  he  earned,  even 
conceding  that  he  was  able  to  obtain  steady 
employment  and  that  such  employment  would 
not  be  affected  by  sickness  or  any  of  the 
vicissitudes  of  life.  This  would  still  leave 
the  principal  of  $14,000,  which  It  seems  to  us 
would  be  a  sufficient  recompense  for  the  In- 
juries which  be  received. 
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'We  are  therefore  inclined  to  rednce  this 
Judgment  to  $14,000,  and  If  the  respondent, 
within  60  days  from  the  filing  of  the  remitti- 
tur In  the  superior  court,  will  remit  the 
amount  of  $6,000  from  the  judgment,  the 
Judgment  so  amended  will  be  affirmed;  other- 
wise a  new  trial  will  be  granted.  Costs 
awarded  to  resjwndent 

MOUNT,  0.  J.,  and  HADLBY,  FULLER- 
TON,  CROW,  and  ROOT,  JJ.,  concur. 


(42  Waah.  597) 

WILLIAMS  V.  SPOKANE  FALLS  &  N.  RX. 
CO. 

(Supreme  Court  of  Washington.    April  28, 
190C.) 

1.  Damages  —  Personal  Injubies— Evidence 
OF  Future  Earnings. 

Plaintiff,  in  an  action  for  personal  injuries, 
incapacitating  him  for  the  railway  mail  service 
in  which  at  the  time  of  bis  injury  he  was  work- 
ing under  civil  service  rules,  having  passed  bis 
principal  examination,  may  show  the  salaries 
of  the  classes  to  which,  on  compliance  with 
fixed  rules,  he  would  have  been  promoted  as 
matter  of  course. 

2.  Witnesses  —  Cboss-Exahination  —  Dis- 
cretion OP  Court. 

Though  plaintiff  in  a  personal  injury  case 
has  waived  his  privilege  by  making  no  objection 
to  the  doctor  who  attended  him  testifying  for  de- 
fendant, the  trial  court  may  in  its  discretion  al- 
low him  a  wide  latitude  in  cross-examination 
of  the  witness  for  the  purpose  of  discrediting 
him,  by  showing  interest  or  bias  in  the  case, 
which  discretion  is  reviewable  only  for  abuse. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  §§  1192,  1193.] 

3.  Evidence— RELEVANCT—RHauTTAi,. 

In  a  personal  injury  case,  in  which  the 
principal  defense  was  that  plaintiff  was  in  a 
lar^e  measure  simulating  his  injuries,  and  in 
which  defendant's  evidence  tended  to  show  plain- 
tiff was  afflicted  with  what  the  doctors  termed 
"hysterical  paralysis,"  and  that  the  pendency 
of  a  lawsuit  has  a  strong  tendency  to  prevent 
improvement  in  such  cases,  testimony  that  de- 
fendant's claim  agent  frequently  visited  plain- 
tiff in  the  hospital  is  admissible  as  tending  to 
rebut  the  evidence  of  the  physicians  by  dis- 
crediting their  statements  that  plaintiff  was  suf- 
fering from  hysterical  paralysis,  because  under 
such  circumstances  the  attending  physicians 
would  not  have  permitted  the  claim  agent  to 
visit  the  plaintiff. 

4.  Damages— Pebsonai.  Ihjxtbies— Excessive 
-  Vebuict. 

A  verdict  for  $33,000  for  injuries  to  one 
In  the  railway  mail  service,  whereby  he  was  par- 
tially paralyzed,  so  that  he  can  never  walk,  and 
can  never  regain  the  sight  of  his  left  eye,  is  ex- 
cessive, though  he  is  a  young  man  and  of  good 
habits. 

[Ed.  Note. — For  cases  in  point,  see  vol.   15. 
Cent.  Dig.  Damages,  §§  372,  374,  385,  387,  394.] 

6.  Appeal — Assignment    Of   Errob — Excess- 
ive Verdict. 

That  excessiveness  of  plaintiff's  verdict 
was  one  of  the  grounds  of  the  motion  for  new 
trial,  and  that  the  opening  brief  assigns  the 
overruling  of  the  motion  as  error,  is  sufficient 
to  allow  defendant  on  appeal  to  raise  the  ques- 
tion of  excessiveness. 
Dunbar,  J.,  dissenting. 

On  rehearing.    Reversed  and  remanded. 
'   For  former  opinion,  see  80  Pac.  1100. 


MOUNT,  C.  J.  On  May  22,  1905,  we  filed 
an  opinion  in  this  case,  affirming  the  Judg- 
ment rendered  by  the  lower  court.  See  80 
Pac.  1100,  where  the  facts  are  stated.  In 
that  opinion  we  said:  "In  consideration  of 
the  fact  that  the  amount  of  the  judgment  is 
not  called  in  question,  the  second,  third,  and 
fourth  assignments  of  error  are  immaterial." 
Subsequently,  upon  petition  of  appellant  for 
a  rehearing,  we  concluded  that  the  amount 
of  the  Judgment  was  called  In  question,  and. 
that  we  ought  to  consider  the  above-named 
assignments,  and  we  therefore  granted  the 
petition  for  a  rehearing  as  to  the  assignments 
of  error  stated.  Supplemental  briefs  were 
filed,  and  an  argument  has  been  heard,  and 
we  come  now  to  consider  the  case  upon  those 
assignments. 

The  second  assignment  is  to  the  effect  that 
the  court  erred  in  permitting  evidence  of  the 
fact  that,  but  for  the  injury,  respondent's 
salary  would  have  been  increased.  The  wit- 
ness Elwell,  who  was  employed  as  chief  clerk 
in  the  United  States  railway  mall  service  in 
the  district  comprising  Spokane  and  North- 
port,  was  examined  by  the  respondent  for  the 
purpose  of  showing  the  compensation  received 
by  postal  clerks  in  the  class  to  which  re- 
pondent  belonged  at  the  time  of  the  Injury; 
also  as  to  the  fact  that,  before  being  assigned 
.to  a  run,  applicants  were  required  to  pass  the 
civil  service  examination.  He  was  then  ask- 
ed the  following  question:  "Q.  Now,  what 
salary  does  he  get  when  he  becomes  a  regular 
mail  clerk?  A.  On  that  run,  the  run  on 
which  he  was  at  the  time  of  the  accident,  the 
salary  commences  at  $800  a  year  for — let's  see, 
Mr.  Williams  would  have  probably  60  days  to 
serve  at  the  rate  of  $800  a  year.  Then,  if  his 
examination  was  satisfactory,  and  If  his  work 
was  satisfactory,  he  would  then  have  been 
promoted  to  $900  a  year.  Then  he  would  be 
put  in  the  $1,000  class."  The  witness  was 
then  interrupted  and  stated  that,  after  each 
of  these  periods,  another  examination  was 
necessary.  An  objection  was  then  made  that 
the  evidence  was  too  remote.  This  objection 
was  overruled,  and  the  witness  proceeded : 
"He  would  be  in  the  $1,000  class.  He  would 
remain  In  that  class  until  there  was  a  vacan- 
cy in  the  $1,200  class,  which  is  the  highest 
class  on  the  run  at  the  present  time."  Appel- 
lant urges  that  this  evidence  is  purely  spec- 
ulative and  conjectural,  but  we  think  not. 
The  respondent  was  working  under  civil  ser- 
vice rules.  He  had  already  passed  his  prin- 
cipal examination,  and  his  promotion  to  the 
$900  and  $1,000  classes  was  reasonably  sure 
to  follow.  In  fact,  after  his  injury  and  be- 
fore his  trial,  he  had  been  promoted  from 
the  $800  to  the  $900  class,  but  was  unable,  by 
reason  of  his  Injury,  to  go  about  his  work. 
This  case  is  unlike  those  cases  where  promo- 
tion depends  upon  the  will  of  some  individu- 
al or  is  speculative  In  other  respects.  It  is 
governed  by  fixed  rules,  which,  being  complied 
with,  promotion  follows  of  course 
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Tbe  third  assignment  Is  that  the  court  erred 
In  permitting  certain  cross-examination  of 
Dr.  Potter,  a  witness  for  appellant.  It  ap- 
pears that  Dr.  Potter  had  been  called  by  for- 
mer attorneys  for  the  respondent  to  make  ex- 
aminations of  the  respondent  These  exam- 
inations were  made  by  Dr.  Potter  in  his  pro- 
fessional capacity.  Dr.  Potter  was  not  called 
as  a  witness  for  tbe  respondent,  but  be  was 
called  for  tbe  appellant,  and  testified  with- 
out objection.  He  detailed  the  condition  in 
which  he  found  tbe  respondent,  and  gare  bis 
opinion  of  the  results  which  would  follow. 
On  cross-examination  counsel  for  respondent, 
over  appellant's  objection,  was  permitted  to 
ask  questions  as  follows:  "Q.  Now,  did  you 
ever  hear  of  section  1649,  second  volume  of 
Hill's  Code,  subdivision  4,  which  reads  as  fol- 
lows :  '*  ♦  •  A  regular  physician  or  sur- 
geon shall  not  without  the  consent  of  bis  pa- 
tient be  examined  In  a  civil  action  as  to  any 
information  acquired  In  attending  such  pa- 
tient, which  Is  necessary  to  enable  him  to 
prescribe  or  act  for  such  patient'?  A  I  never 
read  the  statute.  Q.  Did  you  ever  hear  there 
was  such  a  statute?  A.  I  have  heard  the 
matter  discussed  within  the  last  two  or  three 
days.  Q.  Did  you  not,  when  you  came  on  the 
witness  stand  to  testify,  know  that,  in  your 
position  as  surgeon  and  physician  to  this  boy, 
you  had  no  right  to  come  here  and  testify  to 
what  you  found  out  about  him,  unless  he  con- 
sented to  it?  A  I  did  not  •  •  •  Q.  Do 
you  consider  that  it  is  professional  decency, 
when  you  are  employed  by  a  man,  when  you 
are  taken  Into  his  secret  bedchamber  to  treat 
bim  and  find  out  all  you  know  about  him,  is 
It  considered  decent  in  your  profession  to  run 
over  and  tell  It  to  8omet>ody  else  who  Is  hos- 
tile to  that  person?  *  •  •  A.  Please  re- 
peat that  Q.  I  say,  when  you  are  employed 
by  a  sick  man  to  go  to  bis  bedside  and  attend 
him,  and  he  gives  you  every  opportunity  to 
get  Information  concerning  him,  and  you  do 
go  on  and  get  that  Information  by  visit  after 
visit,  is  it  considered  decent  In  your  profession 
to  run  over  and  tell  somebody  else  who  Is 
hostile  to  him,  or  who  has  Interests  antago- 
nistic to  bis,  everything  you  know  about  him? 
A.  It  Is  unethical  under  the  circumstances  as 
stated."  Other  questions  along  this  same 
line  were  permitted.  Appellant  insists  that 
this  cross-examination  was  improper.  The 
respondent,  no  doubt  waived  bis  privilege, 
when  he  permitted  the  doctor  to  give  his  tes- 
timony without  making  any  objection  thereto. 
Lissak  V.  Crocker  Estate,  119  Cal.  442,  51  Pac. 
688;  Brlesenmelster  v.  Knights  of  Pythias, 
81  Mlcb.  525,  45  N.  W.  977;  Lincoln  v.  De- 
troit, 101  Mich.  245,  59  N.  W.  617.  But  be 
bad  a  right  to  discredit  the  witness  by  show- 
ing Interest  or  bias  In  the  case,  and  legiti- 
mate cross-examination  was  perfectly  proper 
for  that  purpose.  A  wide  latitude  is  usually, 
and  should  be,  given  upon  cross-examination, 
the  extent  of  which  must  be  governed  large- 
ly by  the  discretion  of  the  trial  court    Such 


discretion  will  only  be  reviewed  for  abuse 
thereof.  Fleiscbner  v.  Beaver,  21  Wash.  6, 
56  Pac.  840;  State  v.  Coates,  22  Wash.  601, 
61  Pac.  726.  While  we  think  the  cross-exam- 
ination complained  of  as  to  this  witness  is 
very  close  to  the  line  of  error,  because  of  tbe 
apparent  unfair  Inferences  which  might  have 
been  drawn  by  the  Jury,  yet  by  reason  of  the 
fact  that  there  were  several  other  reputable 
doctors  who  had  as  good  or  better  opportuni- 
ties of  knowing  the  condition  of  respondent 
as  Dr.  Potter  had,  and  that  these  doctors 
gave  substantially  tbe  same  testimony  as  Dr. 
Potter,  and  against  which  doctors  there  was 
not  shown  any  bias  or  prejudice  or  interest 
in  the  case,  and  for  the  further  reason  that 
tbe  discretion  of  the  trial  court  should  not  be 
reviewed  except  for  abuse,  we  have  concluded 
that  the  cause  ought  not  to  be  reversed  (m 
this  account  , 

The  fourth  assignment  Is  that  the  court 
erred  in  permitting  tbe  respondent  to  testify 
on  rebuttal  as  follows:  "Q.  Herbert  while 
you  were  at  the  hospital,  wbat  about  tbe 
claim  agents  of  the  defendant  company  com- 
ing frequently  to  see  you  and  trying  to  get  a 
settlement  out  of  you?  •  •  •  A.  Well,  be 
came  up  there  quite  frequently.  I  cannot  say 
as  to  how  often.  There  was  one  week  tliere 
be  came  two  or  three  times.  Now,  I  don't 
want  to  be  understood  about  it  When  be 
first  asked  me  about  a  settlement —  Q.  I 
don't  want  you  to  say  anything  about  what 
he  said.  Just  tbe  fact  of  his  coming  there. 
A.  One  week  he  came  three  times.  Another 
week  two  times.  He  would  drop  in  once  in  a 
while  to  see  how  I  was  getting  along."  It  ia 
contended  that  the  purpose  of  this  evidence 
was  to  show  an  admission  of  liability  <m  tbe 
part  of  appellant,  and  that  offers  of  compro- 
mise are  inadmissible.  If  tbe  purpose  was  as 
stated,  there  can  be  no  doubt  about  tbe  Inad- 
missibility of  tbe  evidence ;  but  we  think  this 
was  not  the  purpose  of  it  under  the  circum- 
stances of  the  case.  The  principal  defense 
of  the  appellant  was  that  the  respondent  was 
In  a  large  measure  simulating  his  injuries. 
Appellant's  evidence  tended  to  show  that  re- 
pondent  was  afflicted  with  what  tbe  doctors 
termed  "hysterical  paralysis,"  and  that  the 
pendency  ot  a  lawsuit  had  a  strong  tendency 
to  prevent  improvement  in  such  cases.  Tbe 
evidence  above  quoted  was  received  by  the 
trial  court  upon  the  theory  that  It  bad  a  ten- 
dency to  rebut  the  evidence  of  the  pbyatcians 
by  discrediting  their  statements  that  respond- 
ent was  suffering  from  hysterical  paralysis, 
because,  under  such  circumstances,  the  at- 
tending physicians  would  not  have  permitted 
the  claim  agent  to  visit  this  respondent  We 
think  the  evidence  was  admissible  for  that 
purpose,  and  for  that  reason  only. 

Appellant  Insists,  upon  this  rehearing,  that 
tbe  verdict  Is  excessive  and  should  be  re- 
duced, even  if  we  do  not  reverse  tbe  case. 
Tbe  verdlA  and  Judsownt  ta  the  case  was 
for  $33,000.    We  taaTe  gone  carefully  over 
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all  the  evidence  In  the  case,  and  are  satis- 
fied that  the  verdict  Is  largely  excessive.  It 
Is  true,  the  respondent  Is  a  young  man  of 
good  habits,  and  that  he  is  severely  injured; 
hut  there  is  much  doubt  in  our  minds,  as 
there  must  have  been  in  the  minds  of  the 
Jury,  that  he  Is  permanently  Injured.  Con- 
ceding, hawever,  that  he  Is  partially  par- 
alyzed, and  that  he  can  never  walk  and  never 
regain  the  sight  of  his  left  eye,  we  think  that 
$20,000  is  a  large  measure  for  his  injuries. 
The  respondent  In  this  case  was  no  more 
severely  injured  than  the  respondent  In  Melse 
V.  Alaska  Commercial  Co.,  SI  Pac  1127, 
where  we  reduced  the  verdict  from  $20,000 
to  $14,000.  But  respondent  in  this  case  Is 
considerably  younger  and  received  at  the  time 
of  bis  Injury  about  the  same  amount  of 
wages.  Respondent  insists  that  appellant  can- 
not now  raise  the  question  of  the  excesslve- 
ness  of  the  verdict,  because  It  was  not  clearly 
pointed  out  In  the  opening  brief.  This  was 
one  of  the  grounds  for  a  motion  for  a  new 
trial,  and  the  opening  brief  assigns  the  over- 
ruling of  the  motion  as  error.  This  Is  suf- 
ficient to  raise  the  question. 

The  cause  is  therefore  remanded  to  the 
lower  court  to  grant  a  new  trial,  unless  the 
respondent,  within  60  days  after  the  remit- 
titur Is  filed  below,  shall  remit  $13,000  from 
the  judgment  If  such  sum  is  remitted  with- 
in the  time  named,  the  judgment  will  stand 
affirmed  for  $20,000,  which  shall  bear  Interest 
from  the  date  of  the  verdict.  Appellant  shall 
recover  costs  of  this  appeal. 

HADLEX,  CROW,  and  ROOT,  JX,  concur. 

DUNBAR,  3.  I  dissent,  not  because  I  am 
convinced  that  the  judgment  Is  not  too  large, 
but  because  that  question  Is  not  Involved  In 
this  case,  and  I  think  it  Is  an  excellent  Idea 
for  this  court  to  try  causes  on  the  issues 
which  are  made,  and  to  confine  Itself  to  sucb 
issues.  Ordinarily,  the  practicing  attorneys 
of  this  state  can  be  relied  upon  to  raise  sucb 
issues  in  their  briefs  as  they  deem  material 
to  the  best  Interests  of  their  clients.  Appel- 
lant's original  brief  presents  12  assignments 
of  error,  distinctly  and  concisely  stated  as 
follows:  First,  the  court  erred  In  refusing 
appellant's  request  to  charge  the  jury  to  find 
for  the  defendant  Second,  the  court  erred 
In  overruling  appellant's  objection  occurring 
In  the  examination  of  H.  A.  Elwell,  a  witness 
on  behalf  of  respondent  The  third  and 
fourth  assignments  are  also  In  relation  to 
the  admission  of  testimony.  The  fifth  was  In 
relation  to  allowing  counsel  to  read  from  law- 
books and  authorities  In  the  presence  of  the 
jury.  The  sixth,  seventh,  eighth,  ninth, 
tenth,  and  eleventh  relate  to  the  alleged  error 
of  the  court  in  giving  and  refusing  to  give  in- 
structions. The  twelfth  is  that  the  court 
erred  in  overruling  appellant's  motion  for  a 
new  trial.  If  there  is  any  Intimation  in  these 
assignments  of  error  that  the  verdict  is  ex- 


cessive. It  would  certainly  take  a  very  power- 
ful judicial  microscope  to  discover  it.  And 
the  argument  which  follows  these  assign- 
ments Is  addressed  speclflttilly  to  the  errors 
assigned,  and  no  claim  was  made,  either  by 
assignment  of  error  or  by  argument  written 
or  oral,  that  the  judgment  was  excessive. 
This  was  understood  by  the  respondent,  who 
says  In  his  answering  brief  (page  40):  "De- 
fendant did  not  contend  In  the  lower  court 
and  does  not  contend  here,  that  the  damages 
awarded  were  excessive."  This  statement  Is 
not  challenged  by  the  appellant  in  Its  reply 
brief,  but  the  reply  argument  Is  confined  to 
answering  the  respondent's  contentions  In  re- 
lation to  the  errors  assigned.  On  these  briefs 
and  oral  argument  the  cause  was  submitted 
to  this  court  But  says  the  majority,  the 
question  of  the  excesslveness  of  the  verdict 
was  raised  because  it  was  one  of  the  grounds 
for  a  motion  for  a  new  trial,  and  the  opening 
brief  assigns  the  overruling  of  the  motion 
as  an  error.  This  would  have  been  sufficient, 
no  doubt,  to  preserve  the  question  and  make 
it  available  for  assignment  If  it  had  really 
been  assigned;  but  it  Is  the  assignments  of 
error  that  this  court  deals  with,  and  not  what 
might  have  been  assigned.  The  object  of  a 
brief,  manifestly,  is  to  apprise  the  court  and 
opposite  counsel  of  the  issues  which  are  in- 
volved, and  to  assist  the  court  in  determining 
sucb  issues.  This  Is  of  so  much  Importance 
that  It  has  been  provided  for  both  by  statute 
and  by  rule  of  this  court.  Section  15,  c.  61, 
p.  127,  of  the  Laws  of  1893,  provides  for  the 
service  by  the  appellant  of  his  opening  brl^, 
and  adds  "which  brief  shall  clearly  point  out 
each  error  that  appellant  relies  on  for  a 
reversal."  And  to  prevent  any  possible  mis- 
leading of  the  respondent  by  any  omission  in 
the  appellant's  opening  brief,  the  latter  part 
of  the  section  provides  further:  "But  the 
appellant  shall  not  be  permitted  to  urge,  in 
any  sucb  reply  brief  or  statement  of  addition- 
al authorities  or  on  the  hearing,  any  grounds 
for  reversal  not  clearly  pointed  out  In  his 
orlnglnal  brief."  This  law  has  been  supple- 
mented by  this  court  by  rule.  Subdivision  2 
of  rule  8  provides,  "each  error  relied  on  shall 
be  clearly  pointed  out";  and  rule  12  unmis- 
takably points  out  what  the  result  will  be, 
if  this  order  is  not  obeyed.  It  Is  as  follows: 
"No  alleged  error  or  mistake  of  the  superior 
court  will  be  considered  by  the  Supreme 
Court  unless  the  same  be  clearly  pointed  out 
In  the  appellant's  brief."  And  yet  In  the 
face  of  the  statute  and  of  Its  own  expressed 
mandate,  this  court  reverses  a  Judgment  up- 
on an  error  which  Is  not  pointed  out  clearly 
or  otherwise,  and  which  was  therefore  pre- 
sumably not  relied  upon.  It  cannot  be  pos- 
sible that  the  court  intends  to  announce  a 
rule  that  will  permit  a  litigant  to  come  to 
this  court  try  his  case  npon  errors  specifical- 
ly assigned,  calling  attention  of  the  court  and 
of  opposite  party,  Iwtb  by  brief  and  oral 
argument,  only  to  such  assignment,  and  then. 
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If  defeated,  ask  by  petition  for  rehearing  for 
a  reversal  upon  grounds  first  mentioned  In 
such  petition,  upon  the  theory  that  he  had 
assigned  as  error  the  overruling  of  the  motion 
for  a  new  trial.  This  would  be  Inviting  the 
use  of  masked  batteries  In  contests  before 
this  court,  where,  as  In  all  jurisdictions  In 
the  civilized  world,  litigants  are  compelled 
to  wage  an  open  warfare. 

The  object  of  the  statute  and  the  rule  Is 
obvious.  It  is  to  prevent  an  appellant,  by 
dragnet  assignments,  from  dumping  In  for 
the  consideration  of  this  court  an  undigested 
and  undeterminable  mass  of  records  in  which 
are  incorporated  questions  both  material 
and  immaterial,  and  placing  upon  the  op- 
posing counsel  and  upon  the  court  the  bur- 
den of  discovering.  If  possible,  what  rulings 
of  the  lower  court  he  relies  upon  as  error. 
In  fact,  this  court  has  spoken  with  no  un- 
certain sound  on  this  subject.  In  Haugh 
V.  Tacoma,  12  Wash.  386,  41  Pac.  173,  43 
Pac.  37,  wherein  the  opinion  was  written  by 
Judge  Gordon,  the  learned  counsel  now  repre- 
senting the  appellant  In  this  case,  appel- 
lant's brief  was  stricken  and  the  Judgment 
affirmed  because  the  errors  relied  upon  for 
reversal  were  not  clearly  pointed  out  In 
this  case  the  errors  are  clearly  pointed  out 
and  discussed,  but  they  do  not  Include  ex- 
cessive damages.  So  that  it  is  more  certain 
In  this  case  what  errors  were  relied  on  than 
in  the  Haugh  Case,  supra,  where  there  was 
simply  Indefiniteness  and  uncertainty,  and 
where  the  appellant  was  anxious  by  oral 
atgument  to  make  clear  to  the  court  the 
errors  relied  upon.  But  the  learned  judge 
who  wrote  the  opinion  In  that  case,  in  an- 
swer to  the  Insistence  of  the  counsel  for  ap- 
pellant in  a  petition  for  rehearing  that  his 
points  taken  in  connection  with  the  state- 
ment of  facts  became  liitelllgible,  said: 
"Doubtless  such  is  the  case,  but  we  think 
they  should  be  made  intelligible  in  the  brief." 
And  in  that  case,  after  citing  the  statute 
and  the  rule,  we  said:  "We  think  that, 
in  the  preparation  of  the  brief,  counsel  has 
wholly  disregarded  the  plain  provisions  of 
the  statute  and  the  rules  of  this  court" — 
and  quote  approvingly  from  Chicago,  etc., 
R.  R.  Co.  V.  Moffltt,  75  111.  524,  where  the 
court  said,  "Counsel  operate  a  drag  net,  but 
ask  the  court  to  do  the  sorting";  and  from 
Railway,  Co.  v.  Van  Vleck,  40  111.  App.  367, 
the  following:  "We  decline  to  enter  upon 
the  consideration  of  alleged  errors  thus  bun- 
dled upon  us."  Also  the  following  was  quot- 
ed from  Brown  v.  Tooles,  7  Cal.  393:  "If 
a  party  complains  of  error,  and  seeks  a  re- 
versal. It  Is  due  to  us  that  he  should  show 
wherein  the  error  consists.  We  cannot  be 
expected  to  act  in  the  double  capacity  of 
counsel  and  Judges,  •  •  •  and  we  can- 
not *  •  •  be  expected  to  wade  through 
the  record  to  find  argument,  or  invent  pre- 
texts for  reversing  the  cause."  And  much 
more  was  said  in  that  case  to  the  effect  that 


the  brief  must  point  out  the  errors  relied 
upon  without  putting  the  necessity  npon 
this  court  of  resorting  to  the  record  to  de- 
termine the  material  errors.  In  Chandler  v. 
Cushlng-Toung  Shingle  Co.,  13  Wash.  89, 
96,  42  Pac.  548,  while  the  motion  to  stike 
the  brief  was  denied  for  the  reason  that  it 
had  complied  with  the  law,  we  said:  "In 
this  connection  it  may  not  be  improper  to 
observe  that,  in  our  opinion,  it  was  the  pur- 
pose of  the  Legislature,  in  enacting  the  law 
concerning  the  assignment  of  errors,  to  re- 
quire the  appellant  to  so  specifically  set  forth 
each  and  every  alleged  error  that  an  Inspec- 
tion of  the  brief  alone  will  fully  disclose  the 
same.  It  was  not  the  intention  to  reqah^ 
this  court  to  search  through  the  entire  record 
In  a  case  in  order  to  determine  what  errors 
may  have  been  committed,  and,  if  a  proposed 
assignment  Is  such  as  to  require  it  to  do  so, 
it  win  be  entirely  disregarded." 

I  will  ask  how  this  court  would  be  able 
to  determine,  from  the  assignment  relied 
upon  by  the  majority,  viz.,  that  the  court 
erred  in  denying  the  motion  for  a  new  trial, 
in  what  particular  it  was  that  the  court 
erred,  without  an  investigation  of  the  record, 
laying  aside  assignments  which  were  specifi- 
cally made  in  the  brief?  Certainly  there  ap- 
pears nothing  In  the  brief  to  indicate  that 
the  assignment  of  error  was  based  ui>on  the 
fact  tliat  the  verdict  was  excessive.  In  con- 
formity with  the  rule  announced  in  the 
Haugh  Case,  we  struck  appellant's  brief  in 
Perkins  t.  Mitchell,  Lewis  &  Staver  Co.,  15 
Wash.  470,  46  Pac  1039,  for  the  reason  that 
the  brief  did  not  point  out  the  errors  relied 
upon  for  reversal.  The  rule  was  again  an- 
nounced in  Doran  v.  Brown,  16  Wash.  703, 
48  Pac.  251,  and  the.  brief  stricken  for  the 
same  reason.  And  in  Sengfelder  v.  Hill.  21 
Wash.  371,  58  P'ac.  250,  we  refused  to  con- 
sider a  contention  of  appellant  made  In  the 
argument  because  it  was  not  Included  in  the 
assignments  of  error.  Tet  In  the  face  of  its 
own  decrees,  and,  I  think,  of  universal  au- 
thority under  statutes  and  rules  of  courts 
similar  to  ours,  this  judgment  is  reversed, 
for  it  is  in  effect  a  reversal  of  the  Judgment 
Says  the  majority:  "The  appellant  insists 
upon  the  rehearing  that  the  verdict  is  ex- 
cessive and  should  be  reduced,  even  If  we 
do  not  reverse  the  case."  This  Is  evidently 
an  Inadvertence  in  the  statement  of  the  case. 
The  learned  counsel  for  the  appellant  was 
consistent  in  bis  application,  but  the  court 
evidently  does  not  yet  seem  to  understand  his 
position,  for  while,  of  course,  everything 
else  being  lost,  he  would  be  glad,  and  so 
stated,  of  a  modification  of  the  Judgment 
his  position  Is,  in  his  petition  for  rehearing, 
not  that  the  verdict  should  be  modified  be- 
cause It  was  excessive,  but  because  errors 
were  committed  by  the  court  which  entitled 
him  to  a  new  trial.  On  page  8  of  the  peti- 
tion it  is  said:  "We  are  not  asking  for  a 
modification  of  the  Judgment    We  are  simply 
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asking  what  the  law  gaaranties  us,  viz.,  a 
fair  trial;  and  until  we  have  the  verdict 
of  a  jury  upon  a  fair  trial,  where  Incompe- 
tent and  prejudicial  testimony  Is  excluded 
and  competent  and  relevant  testimony  of 
jvltnesses  Is  received  without  such  witness 
being  unjustly  held  up  for  ridicule  and  dis- 
grace, It  Is  pure  speculation  to  undertake  to 
«ay  what  verdict  or  In  what  amount  the  truth 
and  justice  of  the  case  requires."  As  show- 
ing the  object  of  the  petition,  and  just  what 
was  asked  by  counsel  for  appellant.  In  the 
closing  of  the  opening  petition,  on  page  17, 
It  Is  said:  "While  much,  very  much,  might 
be  said,  and  strong  grounds  advanced  for 
a  rehearing,  upon  the  questions  which  you 
have  discussed,  yet  to  avoid  confusion  and 
In  the  Arm  belief  that  we  are  entitled  to  a 
rehearing  because  of  the  disposition  made  of 
assignments  2,  3,  and  4.  we  are  willing  to  con- 
fine this  petition  to  their  consideration 
only."  Two,  three,  and  fqfir  were  the  as- 
signments which  this  court  has  just  de- 
liberated upon,  viz.,  in  the  errors  of  the  court 
alleged  In  the  introdnctlon  of  testimony. 
The  appellant,  not  only  in  his  oral  argument, 
but  In  his  reply  brief  on  petition  for  rehear- 
ing, has  not  only  not  asked  this  court  to 
modify  the  Judgment,  but  has  strenuously, 
and,  I  think,  logically  Insisted  that  this  court 
has  no  right  to  do  so;  and  In  his  reply  brief 
on  the  petition  for  rehearing — the  last  ex- 
pression of  counsel  on  the  subject — on  page 
10.  we  And  the  following:  "We  have  said 
elsewhere  In  this  brief  that  the  Injury  aris- 
ing from  the  incident  complained  of  was 
more  harmful  to  the  case  of  the  defendant 
than  if  the  court  had  arbitrarily  refused  to 
allow  the  witness  to  be  sworn.  Is  It  logical 
to  say  that  the  remedy  for  such  an  error  Is 
to  reduce  the  amount  of  the  verdict?  To 
what  conclusion  would  you  thus  be  led?  Sup- 
posing that,  Instead  of  depriving  the  defend- 
ant of  the  benefit  of  the  testimony  of  one  wit- 
less, the  court  had  ruled  out  the  testimony  of 
wo  witnesses,  you  would  naturally  deduct 
a  still  greater  sum  from  the  verdict;  and 
'by  the  same  token,'  If  the  trial  court  arbi- 
trarily shut  out  all  of  the  defendant's  testi- 
mony, you  would  meet  the  error  by  adjust- 
ing ■  the  amount  to  accord  with  your  own 
views.  Surely  such  would  not  be  adminis- 
tering justice  by  the  usual  course,  and  the 
constitutional  guaranty  of  'fair  trial'  be- 
comes meaningless."  Counsel  for  appellant 
has  been  consistent  in  the  different  presenta- 
tions of  the  case.  The  inconsistency,  In  my 
judgment,  is  with  this  court  If  prejudicial 
error  was  committed  by  the  court  on  ques- 
tions raised  on  the  second,  third,  and  fourth 
assignments  which  we  refused  to  pass  upon 
at  first  trial,  the  Judgment  should  be  re- 
versed. But  this  court,  upon  a  final  investi- 
gation of  such  alleged  errors,  has  found  that 
prejudicial  error  was  not  committed. 

That  being  true,  the  only  logical  thing  to 
do  is  to  aflirm  the  Judgment 
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GUMMING^  V.  CUMMINGS.  (Supreme 
Court  of  Arizona.  Marcii  30,  1908.)  Appeal 
from  District  Court,  Cochipe  County ;  before 
Justice  Fletcher  M.  Doan.  Suit  by  Ida  E.  Cum- 
mings  against  C.  L.  Cummings.  From  a  decree 
for  complainant,  defendant  appeals.  Affirmed. 
Ben  Goodrich,  for  appellant.  James  Riley,  for 
appellee. 

CAMPBELL,  J.  This  is  an  appeal  from -a 
decree  granting  a  divorce  to  appellee  on  the 
ground  of  desertion.  Although  numerous  er- 
rors are  assigned,  but  one  is  urged  by  appel- 
lant, namely,  that  there  is  no  evidence  cor- 
roborating the  testimony  of  appellee  that  appel- 
lant was  guilty  of  willful  desertion.  Both  par- 
ties testified  that  appellant  left  the  home  of, 
and  refused  to  live  with,  appellee.  The  question 
is  as  to  which  of  the  parties  was  at  fault. 
There  is  much  testimony  from  numerous  wit- 
nesses regarding  their  domestic  difficulties.  The 
trial  court  heard  the  testimony  _  and  from  it 
found  that  the  desertion  was  willful.  In  our 
opinion  there  is  testimony  tending  strongly  to 
corroborate  the  appellee  on  this  point.  No  use- 
ful purpose  will  be  served  by  reviewing  it  here. 
The  judgment   is  affirmed. 

KENT,  C.  J.,  and  SLOAN  and  NAVE,  JJ., 
concur. 


Ex  parte  BOYNTON.  (Cr.  1,337.)  (Su- 
preme Court  of  California.  March  15,  1906.) 
In  Bank.  Application  of  one  Boynton  for  writ 
of  lial>eas  corpus  against  E.  M.  Stone,  superin- 
tendent of  Napa  State  Hospital.  Writ  denied. 
Rece  Clark,  for  petitioner. 

PER  CURIAM.    Denied. 

BEATTT,  C.  J.  (dissentmg).  This  is  a  peti- 
tion for  the  writ  of  habeas  corpus,  filed  in  he- 
half  of  a  man  committed  to  the  Napa  Asylum  for 
the  Insane.  The  court  has  denied  the  writ,  and 
I  desire  to  state  briefly  the  reasons  for  my  dis- 
sent. Among  the  grounds  upon  which  the  va- 
lidity of  the  commitment  is  assailed  is  this : 
That  it  does  not  appear  from  the  record  of 
the  proceedings  that  any  reasonable  time  was 
allowed  the  prisoner  after  his  arrest  for  the 
production  and  examination  of  witnesses,  as  re- 
quired by  section  2108  of  the  Political  Code.  I 
think  this  objection  is  well  founded.  In  the  pro- 
ceeding for  the  commitment  of  persons  allogcd 
to  be  insane,  the  superior  court  is  a  tribunal  of 
special,  statutory,  and  strictly  limited  jurisdic- 
tion, and  its  record  of  the  proceeding — like  the 
records  of  other  tribunals  of  limited  jurisdic- 
tion— ought  to  show  compliance  with  all  juris- 
dictional requisites.  The  law  requires  (Pol. 
Code,  §  2108),  among  other  things,  that,  when  a 
person  alleged  to  be  insane  is  arrested,  "lie  must 
be  talicn  l»fore  a  judge  of  the  superior  court, 
to  whom  said  affidavit  and  warrant  of  arrest 
must  be  delivered  to  be  Bled  with  the  clerk.  The 
judRC  must  then  inform  him  that  he  is  charjicd 
with  being  ins.ine,  and  inform  him  of  his  rights 
to  make  a  defense  to  such  charge  and  produce 
any  witnesses  in  relation  thereto.  The  judge 
must  by  order  fix  such  time  and  place  for  the 
hearing  and  examination  in  open  court  as  will 
give  reasonable  opportunity  for  the  production 
and  examination  of  witnesses.  Said  order  must 
be  entered  in  the  minutes  of  the  court  by  the 
clerk  and  a  certified  copy  of  the  same  served  on 
such  person."  These  provisions  are  obligatory, 
and  require  more  than  a  merely  formal  ob- 
servance. In  this  case  the  prisoner  was  taken 
before  the  judge  on  the  day  of  his  arrest  and  the 
time  of  hearing  fixed  for  11 :30  a.  m.  of  the  same 
day.  There  is  nothing  to  show  when  the  no. ice 
of  the  time  so  fixed  was  served  on  him.  The  re- 
cital in  the  commitment  that  it  was  duly  served 
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before  the  bearing  doea  not,  in  my  opinion,  show 
that  it  afforded  the  prisoner  any  reasonable  time 
for  tbe  production  and  examination  of  witnesses. 
From  otlier  parts  of  the  record  it  appears  that  no 
witnesses  were  examined,  and  the  certificate  of 
tbe  two  medical  examiners  shows  that  tbey  bad 
no  Isnowledge  or  information,  by  sworn  testi- 
mony, iu  regard  to  tbe  history  of  the  patient  or 
tbe  cause  of  bis  supposed  malady.  The  whole 
proceeding  appears  from  the  record  to  have' 
been  conducted  with  a  degree  of  haste  which,  in 
many  cases,  would  be  extremely  dangerous,  and 
tbe  fact  stated  in  thp  return  that  notice  of  the 
bearing  was  duly  served  would  be  literally  true 
if  service  was  made  10  minutes  before  the  bear- 
ing proceeded.  Very  possibly  the  evidence  of 
this  prisoner's  insanity  may  have  been  patent, 
end  the  necessity  of  expediting  the  hearing  may 
have  been  argent;  but  tbe  law  was  designed  to 
guard  against  tbe  gross  injustice  sometimes  re- 
sulting from  undue  precipitancy  in  the  conduct 
of  such  proceedings,  and  it  is  deprived  of  all  ef- 
ficacy if  its  behests  are  not  substantially  com- 
plied with.  If,  in  a  particular  case,  the  condi- 
tion of  a  person  alleged  to  be  insane  is  sucb 
as  to  render  him  incapable  of  calling  witnesses, 
or  of  exercising  any  rational  volition  in  respect 
to  the  hearing,  and  there  appears  to  be  a  neces- 
sity for  proceeding  without  delay,  those  facts 
ought  to  appear  in  tbe  record  of  tbe  proceed- 
ings; for,  otherwise,  it  does  not  show  compli- 
ance with  tbe  statute.  Entertaining  these 
views,  I  think  tbe  case  presented  calls  for  a 
hearing. 


WISHON  V.  SUPERIOR  COURT  OF  TU- 
I^RE  COUNTY  et  al.  (S.  F.  3,100.)  (Su- 
preme Ourt  of  California.  March  24,  1906.) 
Department  1.  Application  for  a  writ  of  re- 
view by  Mary  E.  Wisbon  against  the  superior 
court  of  Tulare  county  and  another  to  annul 
proceedings  adjudging  petitioner  guilty  of  con- 
tempt. Judgment  set  aside.  Maurice  E.  Power, 
for  petitioner.  Charles  O.  Lamberson,  for  re- 
spondents. 

SHAW,  J.  This  is  an  application  for  a  writ 
of  review  to  annul  certain  proceedings  in  the 
superior  court  adjudging  the  petitioner  guilty  of 
contempt  and  imposing  upon  her  a  fine.  Upon 
the  application  for  an  alternative  writ  this 
court  took  tbe  matter  under  advisement,  and 
upon  the  issuance  thereof  rendered  an  opinion 
which  is  reported  in  the  case  entitled  Wisbon  v. 
Superior  Ourt,  138  Cal.  73,  70  Pac.  1007.  It 
was  there  decided  that  upon  the  facts  alleged 
in  the  petition  the  order  complained  was  be- 
yond tbe  jurisdiction  of  the  superior  court,  and 
consequently  void.  Thereupon  an  order  was 
made  directing  the  respondent  to  certify  the  full 
record  to  this  court,  and  that  in  the  meantime 
proceedings  upon  the  judgment  of  contempt  be 
restrained.  The  record  was  duly  certified  to  this 
court  as  directed,  and  tbe  case  now  stands  submit- 
ted for  tbe  action  of  this  court  upon  the  record 
so  certified.  Tbe  facts  appearing  in  the  record 
are  not  in  an^  material  respect  different  from 
those  alleged  in  the  petition  upon  which  the 
opinion  hereinbefore  rendered  by  this  court  in 
the  case  was  rendered.  Upon  the  authority  of 
that  decision  we  hold  that  the  proceedings 
should  be  annulled.  It  is  ordered  and  adjudged 
that  the  judgment  of  the  superior  court  of  Tulare 
county,  state  of  C!alifornia.  rendered  on  April 
24,  1902.  in  tbe  case  in  that  court  entitled  J. 
II.  StuiBebeem  v.  Mary  Adelsbach  et  nl.,  and 
purporting  to  adjudge  tbe  petitioner.  Mary  B. 
Wishon.  guilty  of  contempt  of  said  superior 
court,  and  that  she  pay  a  fine  for  siid  contcmnt. 
be.  and  the  same  is,  hereby  vacated,  annulled 
and  set  aside. 

We  concur:    SLOSS,  J.;  AXGELLOTTI,  J. 

CAMPBELL  V.  CAMPBELL.  (Court  of  Ap- 
peal,   Second    District,    California.    March    5, 


190(5.)  Appeal  from  Superior  Court,  Los  An- 
geles County ;  Waldo  M.  Yoik,  Judg.'.  .Xction 
bv  Charles  Campbell  against  Maria  CnmpbtlL 
Iirom  a  judgment  for  plaintiff,  defendant  ap- 

feals.    Affirmed.    Davis,    Rush    &    Will's    and 
sidore  B.  Dockweiler,  for  appellant.    Geoige  M. 
Holton  and  Newman  Jones,  for  respondent. 

SMITH,  J.  The  plaintiff  and  defendant  were 
married  April  8,  1895,  and  the  suit  is  brought 
to  ouiet  the  title  of  the  plaintiff  to  two  lots  of 
land  referred  to  in  tbe  appellant's  brief  as  "tbe 
Fourteenth  Street  Property"  and  the  "Los  An- 
geles Street  Property.  The  former  was  pur- 
chased October  2,  1896,  and  tbe  latter  December 
5,  1!X)1 ;  and  both  were  conveyed  by  the  vendor 
to  tbe  defendant.  On  the  latter  tract  there  is 
a  balance  due  of  $4,(X)0,  with  interest,  secured 
by  mortgage  on  the  land  and  the  note  of  tbe 

?ilnintiO:  and  defendant.  Tbe  court  finds,  in  ef- 
eet,  that  both  properties  were  purdiased  with 
the  personal  earnings  of  the  plaintiff  since  the 
marriage,  and  were  conveyed  to  tbe  defendant 
upon  the  express  understanding  and  agreement 
that  they  should  be  and  remain  community  prop- 
erty of  tbe  parties.  Tlie  judgment  was  for  the 
plaintiff.  The  appeal  is  from  the  judgment  and 
from  an  order  denying  the  defendant's  motion 
for  a  new  trial.  The  only  point  made  in  the 
appellant's  brief  is.  that  tbe  findings  of  tbe 
court  are  not  justified  by  the  evidence,  or,  more 
specificallj',  that  under  the  existing  law  th<» 
presumption  is  in  favor  of  tbe  wife,  and 
that  the  testimony  of  the  plaintiff,  being  self- 
serving  in  its  nature,  wa.s  not  sufficient  to  over- 
come this  presumption  and  to  justify  the  find- 
ing of  the  court  against  it.  But  in  this  case  the 
testimony  of  the  plaintiff,  which  is  in  itself  suf- 
ficiently probable,  is  strongly  confirmed  by  the 
conveyance  of  two  other  lots  to  bis  wife — which 
with  tbe  lots  in  question  constituted  all  tbe 
real  property  purchased  by  him  during  coverture 
— and  by  her  reconveyance  of  all  of  them  ex- 
cept the  lot  last  described  in  the  complaint.  We 
are  of  the  opinion,  therefore,  that  the  findings 
of  tbe  court  are  fully  supported  by  the  evidence. 
The  judgment  and  order  appealed  from  are  af- 
firmed. 
We  concur:    GRAT,  P.  }.;  ALLEN,  J. 


FAIRBANKS.  MORSE  &  CO.  v.  WARD  et 
al.  (HARPER-REYNOLDS  CO.  et  al..  Inter- 
veners). Court  of  Appeal,  Second  District,  Cali- 
fornia. June  7,  1905.)  Appeal  from  Super!  >r 
Court,  Los  Angeles  County :  D.  K.  Trask,  Judge. 
Action  by  Fairbanks,  Morse  &  (3o.  against 
Mary  Leonard  Ward  and  others,  in  which  tbe 
Harper-Reynolds  Company  and  another  inter- 
vened. From  a  judgment  for  plaintiff,  and  an 
order  den.ving  a  motion  for  a  new  trial.  Mary 
Leonard  Ward,  defendant,  appeals.  Motion  to 
dismiss  the  appeal.  Submission  of  the  motion 
set  aside ;  bearing  continued.  H.  W.  Nisbet, 
for  appellant.  John  Satterwhite,  for  respond- 
ent. 

PER  CURIAM.  Motion  to  dismiss  appeal  of 
Mary  Leonard  Ward  from  the  judgment  and 
order  denying  her  motion  for  a  new  trial  herein. 
Ordered  that  tbe  submission  of  this  motion  be 
set  aside,  and  the  hearing  of  the  8,ime  continued, 
to  be  heard,  together  with  the  appeal  of  other 
defendants  in  this  case  (No.  75  on  tbe  calen- 
dar). 

Dismissed  by  stipulation. 


ROOT  BROS.  V.  WOLFF.  (Supreme  Court 
of  Kansas.  April  7,  1906.)  Error  from  District 
Court,  Morris  County ;  O.  L.  Moore,  Judge. 
Action  by  C.  J.  Wolff  against  Root  Bros.  Judg- 
ment for  plaintiff,  and  defendants  bring  error. 
Affirmed.  Nicholson  &  Pirtle,  for  plaintiffs  in 
error.    John  Maloy,  for  defendant  in  error. 

PER  CURIAM.  In  tbe  action  on  tbe  note 
defendants  pleaded  a  8et-6ff.    In  submitting  the 


Digitized  by 


Google 


Kan.) 


MEMORANDUM  DECISIONS. 


1135 


case  the  court  in  one  instance  stated  that  de- 
fondants  claimed  a  credit  on  tlie  note.  The 
credit  was  in  fact  claimed  in  tlie  action  by  rea« 
son  of  an  alleged  set-off,  ttie  character  of  which 
was  fully  stated.  Defendants  did  aslc  that  the 
■et-off  should  be  applied  on  an  aknowlcdged  in- 
debtedness, and  therefore  the  statement  that  a 
credit  was  claimed  on  the  note  was  not  preju- 
dicial. No  error  was  committed  in  placing  the 
burden  of  proof  on  the  defendants  to  establish 
the  claimed  set-off.  There  is  no  good  reason  to 
complain  of  the  rulings  on  the  admission  of 
testimony,  nor  in  denying  the  motion  for  a  new 
trial.    Judgment  affirmed. 


STATE  V.  CALLAHAN.  (Supreme  Court  of 
Kansas.  April  7,  1906.)  Appeal  from  District 
Court,  Douglas  County.  William  Callalan  was 
convicted  of  crime,  and  appeals.    Dismis-ed. 

PEK  CURIAM.  The  only  paper  filed  in  this 
court  is  a  document  certified  by  the  clerk  of  the 
court  to  be  a  cop^  of  the  information,  warrant, 
and  bill  of  exceptions.  As  no  transcript  of  the 
record  in  the  district  court  is  presented,  this 
court  has  no  jurisdiction,  and  the  case  is  dis- 
missed. 


STATE  V.  LORENTZ.  (Supreme  Court  of 
Kansas.  April  7,  1906.)  Appeal  from  District 
Court,  Douglas  County ;  C.  A.  Smart,  Judge. 
Action  by  the  state  of  Kansas  against  Fred 
Lorentz.  Judgment  for  the  state,  and  defend- 
ant appeals.  Dismissed.  R.  B.  McWilliams 
and  John  W.  Clark,  for  appellant.  C.  C.  Cole- 
man, Atty.  Gen.,  Thomas  Harley,  and  F.  S. 
Jackson,  for  the  State. 

PER  CURIAM.  The  only  paper  filed  in  this 
court  in  this  case  is  a  document  certified  by  the 
clerk  of  the  court  to  be  a  copy  of  the  informa- 
tion, warrant,  and  bill  of  exceptions.  As  no 
transcript  of  the  record  in  the  district  court  is 
presented,  this  court  has  no  jurisdiction,  and 
the  case  is  dismissed. 


STATE  V.  ROWLAND.  (Supreme  Court  of 
Kansas.  May  12,  1900.)  Appeal  from  District 
Court,  Butler  County ;  G.  P.  Aikman,  Judge. 
Francis  M.  Rowland  was  convicted  of  crime, 
and  appeals.  Affirmed.  E.  N.  Smith,  for  ap- 
pellant. C.  C.  Coleman,  Atty.  Gen.,  and  C.  L. 
Aikman,  for  the  State. 

PER  CURIAM.  The  state's  motion  to  dis- 
miss is  overruled,  and  the  appellant  is  allowed 
to  amend  bis  assignments  of  error.    This  done, 


he  still  presents  for  consideration  nothing  preju- 
dicial to  his  rights.  The  words  "violently  and 
"forcibly"  do  not  change  the  fact  that  the  vic- 
tim of  appellant's  crime  was  only  16  years  old. 
If  the  information  lacked  certainty,  it  should 
have  been  attacked  by  motion.  The  little  girl's 
story  to  her  grandmother  was  timely,  and  her  rea- 
sons for  not  divulging  the  previous  conduct  of  the 
appellant,  her  father,  were  pertinent.  The  ap- 
pellant himself  invited  the  explanation  of  the 
witness  Turner  that  he  would  not  allow  the  ap- 
pellant's father  to  talk  to  the  little  girl,  be- 
cause he  was  offering  money  to  stifle  prosecu- 
tion. The  remark  of  the  court  to  the  state's 
attorney,  postponing  the  introduction  of  an- 
ticipatory testimony,  was  not  improper,  and 
the  evidence  of  the  doctor  who  examined  the 
child  was  compotent,  relevant,  and  very  ma- 
terial. The  instructions  to  the  jury  were  cor- 
rect, and  the  judgment  is  affirmed. 


STATE  ex  rel.  COLEMAN,  Atty.  Gen.,  v. 
KANSAS  CITT.  (Supreme  Court  of  Kansas. 
May  12,  190C.)  Quo  warranto  by  the  state,  on 
the  relation  of  C.  C.  Coleman.  Attorney  General, 
against  the  city  of  Kans'is  Citv.  Judgment  of 
ouster.  C.  C.  Coleman,  Atty.  Gen.,  in  pro.  per. 
E.  S.  McAnany,  for  defendant. 

PER  CURIAM.  This  is  an  original  proceed- 
ing in  quo  warranto  by  the  state  of  Kansas,  on 
the  relation  of  C.  C.  Coleman,  Attorney  Gen- 
eral, to  oust  the  city  of  Kansas  City  and  its 
officers  from  granting  license  to  or  authorizing 
persons  to  engage  in  selling  intoxicating  liq- 
uors in  said  city  to  be  used  as  a  beverage.  The 
substantial  allegations  of  the  pe'ition  are  that 
the  officers  of  said  city  are  and  have  for  more 
than  two  years  exercised  the  corporate  power  of 
making,  entering  into,  and  carrying  out  agree- 
ments and  contracts  with  such  persons  as  the 
officers  of  said  city  may  choose,  by  which  the 
said  persons  have  been  and  are  granted  the 
privilege  of  selling  and  keeping  for  sale  within 
said  city,  and  keeping  and  maintaining  within 
said  city  tippling  houses  and  places  for  selling 
and  keeping  for  sale,  habitually  and  as  a  busi- 
ness, intoxicating  beverages,  to  be  at  said  places 
drunk  ks  beverages.  In  consideration  of  such 
privileges  such  persons  at  stated  intervals  paid 
to  said  city  a  stipulated  fine,  which  payments 
are  required  by  the  city  and  paid  as  a  license 
for  the  privilege  of  conducting  such  business. 
The  city  filed  its  answer,  which  iiiion  the  hear- 
ing was  withdrawn,  and  consented  that  jud'iment 
might  be  awarded.  It  is  therefore  ordered  that 
judgment  be  entered  as  prayed  for  in  the  pe- 
tition. 


End  07  Cases  in  Vol.  Si. 
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